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HELMER  T.  VAN  WOKMER  et  ux. 

(No.  267.) 

(Snpreme  Court  of  Michigan.     June  14,  1915.) 

1.  Bqditt  «=a33fr-SwoBN   Anbwek— Admis- 
sions. 

Under  Chancery  Rule  10,  snbd.  "a,"  Pro- 
viding that  neither  a  sworn  bUI  nor  a  sworn 
answer  shall  have  the  force  of  evidence,  except 
as  to  admissions,  a  sworn  answer,  demanded  by 
the  complainant  in  a  cause  heard  upon  an  issue 
joined  between  the  parties  and  upon  proof  tak- 
ea  in  open  court,  bad  the  force  of  evidence  only 
as  to  sidmiwions. 

[Ed.  Note.— For  other  cases,  see  Equity. 
Cent.  Dig.  JJ  68o.  686.  688-696,  703-705,  710, 
714;    Dee.  Dig.  «=>330.] 

2.  WiTNESSKS      e=»139— COMPBTKNOT— TBAHS- 

AcnoNB  WITH  Decedent. 

Under  Comp.  Laws  18»7,  {  10212,  provid- 
ing that  in  a  snit  by  the  heirs,  etc.,  of  a  dece- 
dent, the  opposite  party  cannot  testify  to  mat- 
ters equally  within  the  knowledge  of  the  dece- 
dent, a  husband  and  wife,  defending  foreclo- 
sure of  a  mortgage  to  complainant  and  her 
deceased  hoslwnd,  were  incompetent  to  testify 
to  an  sgreement  by  the  decedent  to  apply  a  cer- 
tain amount  as  a  payment  on  the  mortgage,  and 
to  his  execution  of  a  receipt  for  that  amount 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  !|  682-607;    Dec  Dig.  «=>139.] 

Appeal  from  Circuit  Court,  Tuscola  Coun- 
ty, in  Chancery;    Watson  Beach,  Judge. 

Bill  by  Kate  Helmer  against  Norwood  Van 
Wormer  and  wife.  Decree  for  plaintiff,  and 
she  appeals.     Modified  and  affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Me- 
ALVAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERE,  JJ. 

Fred  H.  Warren,  of  Detroit  (W.  J.  Spears, 
of  Vassar,  of  counsel),  for  appellant  Quinn, 
Wlxaon  &  Quinn,  of  Caro,  for  appellees. 

McALVAX,  J.  Compilainant  filed  her  bill 
of  complaint  to  foreclose  a  certain  mortgage 
for  the  sum  of  $1,600  given  by  defendants 
on  their  property  located  in  Tuscola  county 
to  Theodore  Helmer  (deceased)  and  complain- 
ant, claiming  a  balance  due  of  $1,100,  with 
Interest  Defendants  answered  the  bill  of 
complaint  An  Issue  was  joined,  and  a  bear- 
iog  of  the  case  resulted  In  a  decree  in  com- 
plainant's favor  for  $624.65.  From  this  de- 
cree she  has  appealed. 

The  facts  in  the  case  necessary  to  be  stat- 
ed are  as  follows: 


On  February  19,  1908,  complabiant  and 
her  late  husband,  Theodore  Helmer,  loaned 
to  defendant  Norwood  Van  Wormer  $1,600, 
taking  his  promissory  note  therefor,  due  10 
years  after  date,  with  Interest  at  the  rate  of 
5  per  cent,  payable  annually,  secured  by  the 
mortgage  In  question,  executed  by  said  de- 
fendant Van  Wormer  and  Maria  Van  Wor- 
mer, Ills  wife.  It  was  agreed  in  the  mort- 
gage that  payments  of  $100,  or  any  multiple 
thereof,  might  be  made  at  any  interest-pay- 
ing period. 

Theodore  Helmer  died  intestate  in  the  city 
of  Detroit,  May  8,  1912,  and  his  estate  was 
duly  administered  in  Wayne  county.  He 
left  complainant,  his  widow,  and  no  children, 
surviving  him.  EOs  estate  consisted  scAely 
of  an  undivided  one-half  interest  in  the  note 
and  mortgage  above  mentioned,  npon  which 
$600  of  the  principal  had  been  paid  with 
Interest  to  February  19,  1912,  leaving  $1,- 
100  of  the  principal  sum  unpaid,  one-half  of 
which,  $660,  was  inventoried  by  the  admin- 
istrator as  the  sole  asset  of  said  estate.  Dur- 
Ing  the  administration  of  said  estate  the 
probate  court,  upon  a  petition  filed  by  com- 
plainant, his  widow,  made  an  order  allow- 
ing her  the  sum  of  $26  per  month  for  main- 
tenance and  support,  to  continue  for  not 
more  than  one  year  from  the  date  of  death 
of  deceased. 

later,  on  April  28,  1913,  the  widow  pre- 
sented to  the  probate  court  a  petition  show- 
ing the  inventory,  the  appointment  of  com- 
missioners on  claims,  an  allowance  of  claims 
by  said  commissioners  to  the  amount  of 
$386.25,  that  no  part  of  said  daims  had 
been  paid,  and  that  the  estate  was  insolv- 
ent, the  entire  estate  being  the  undivided 
one-half  of  the  note  and  mortgage  described ; 
that  on  May  8,  1913,  Interest  amounting  to 
$67.06  would  accrue,  which,  with  the  unpaid 
principal,  would  make  the  total  value  of  the 
note  and  mortgage  $1,167.06,  making  the  in- 
terest of  the  estate  therein  $683.53.  The  pe- 
tition also  alleged  the  allowance  for  her  sup- 
port heretofore  mentioned,  amounting  to 
$800,  and  she  elected  to  take  her  statutory 
allowance  ot  $200  from  said  mortgage.  She 
prayed  the  court  that  the  administrator  be 
ordered  to  assign  the  interest  of  the  estate 
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In  and  to  the  note  and  mortgage  to  her  In 
payment  of  said  allowances  above  mention- 
ed, upon  her  payment  Into  court,  or -to  the 
administrator,  the  sum  of  $83.53,  the  differ- 
ence between  the  allowances  and  the  value 
of  one-half  of  the  note  and  mortgage. 

This  petition  came  on  to  be  heard  May  T, 
1913,  and  an  order  was  made  and  entered  by 
the  probate  court  granting  the  prayer  of  the 
petition.  On  May  20,  1013,  complainant  paid 
the  administrator,  according  to  the  terms  of 
said  order,  $83.53,  and  received  from  lilm 
an  assignment  of  an  undivided  one-half  of 
the  note  and  mortgage  belonging  to  the  es- 
tate. Afterwards,  on  July  8,  1013,  the  ad- 
ministrator, having  rendered  liis  final  ac- 
count, was  discharged  by  the  probate  court, 
his  bond  canceled,  and  said  estate  was  closed. 
'  On  May  23,  1013,  complainant,  having  put 
the  matter  into  the  hands  of  her  solicitor  for 
collection  and  foreclosure,  defendant  Van 
Wormer  was,  on  May  23,  1013,  notified  by 
registered  letter  of  that  fact  and  of  the  bal- 
ance claimed  to  be  due  on  the  note  and  mort- 
gage. On  May  25th  he  replied  that  he  held 
receipts  given  to  him  by  Theodore  Helmer 
(deceased)  for  $1,500  and  had  tendered  the 
balance  to  complainant.  On  May  27th  tol- 
lowlng  counsel  for  compAalnant  again  wrote 
to  Yan  Wormer,  repeating .  that  only  $500 
was  Indorsed  on  the  note  as  payment  on  the 
principal,  and  requested  a  copy  of  the  re- 
ceipt for  the  additional  $1,000,  inclosing  a 
stamped  and  addressed  envelope  for  reply. 
He  received  no  reply  to  this  letter,  and  mi 
June  16,  1913,  again  wrote,  making  the  same 
request,  stating  that  the  expense  of  foreclos- 
ure was  undesirable  if  it  could  be  avoided. 
A  prompt  reply  came  to  this  letter,  as  fol- 
lows: 

"Mrs.  Helmer  knows  all  about  it;  and  where 
they  are,  and  has  looked  them  over.  If  you 
want  to  know  anything  aboat  them,  you  ask 
her." 

A  few  days  later  counsel  for  complainant 
wrote  to  the  attorney  for  defendant,  who  is 
counsel  in  the  present  case,  a  letter  of  con- 
siderable length,  reciting  his  correspondence 
with  Van  Wormer,  asking  for  a  copy  of  the 
receipt  in  question.  The  attorney  replied 
promptly,   stating: 

"It  is  just  a  regular  receipt  for  $1,0M  to  ap; 
ply' on  mortgaKe,  signed  by  Theodore  Helmer. 

Upon  the  hearing  of  the  case  complainants 
introduced  the  note,  the  mortgage,  the  nec- 
essary exempUflcations  oC  records  of  the  pro- 
bate court  for  the  county  of  Wayne,  the  as- 
signment of  the  administrator  to  complain- 
ant, and  the  computation  of  the  balance  due. 
Defendants,  as  witnesses,  admitted  the  ex- 
ecution of  the  note  and  mortgage  and  that 
the  $1,600  was  received  by  Mr.  Van  Wormer. 

The  claim  was  made  by  defendants  that 
at  the  time  the  note  and  mortgage  were  giv- 
en there  was  an  agreement  made  with  The- 
odore Helmer  (deceased),  one  of  the  mortga- 
gees, that  when  defendants  had  paid  $600  on 
the  principal  and  the  Interest  on  the  entire 


sum  the  mortgage  was  to  be  discharged. 
Tlie  alleged  consideration  for  this  promise 
was  that  years  before  (1871  to  1884)  defend- 
ant Van  Wormer  had  cared  for,  supp<Hted, 
and  educated  an  Infant  son  of  Helmer,  nam- 
ed Charles,  who  had  been  brought  to  tlie 
home  of  Thomas  Van  Wormer,  the  father  ot 
defendant  Norwood,  when  about  two  years 
old. 

The  record  shows  that  Theodore  Hdmer, 
deceased,  and  Norwood  Van  Wormer,  were 
half-brothers,  and  it  also  appears  that  tJxe 
son  of  Theodore  was  taken  by  him  to  bis 
mother,  then  Mrs.  Thomas  Van  Wormer,  in 
1871,  when  about  2  years  old,  and  left  witb 
her  for  some  years  under  som^  Indefinite  ar- 
rangement made  by  Theodore  Helmer.  In 
1871,  when  Charles  came  to  live  with  his 
grandmother,  Norwood  Van  Wormer  was 
about  13  years  old. 

The  receipt  for  $1,000,  upon  which  defend- 
ants rely  as  carrying  out  the  agreement 
claimed  to  have  been  made  with  Theodore 
Helmer,  at  the  time  the  mortgage  was  given, 
that  the  mortgage  was  to  be  dlscliarged  when ' 
$6(X)  on  the  principal  and  all  Interest  bad 
been  paid,  was  offered  In  evidence,  and  reads 
as  follows: 

"Detroit,  March  9,  1911. 

"Received  of  Norwood  Van  Wormer  one  thou- 
sand dollars  to  apply  on  his  mortgage. 

"TheodoreHelmer." 

It  Is  the  claim  of  defendant  Van  Wormer 
that  this  receipt  was  given  to  Mm  on.tbe 
date  It  bears  by  Theodore  Helmer  at  Van 
Wormer's  request,  under  the  following  cir- 
cumstances: Van  Wormer  had  come  to  I>e- 
trolt  and  paid  Helmer  on  this  mortgage  $68. 
On  their  way  back  from  a  visit  to  the  ceme- 
tery. Van  Wormer  testified  tliat  he  said  to 
Helmer: 

"  'If  you  intend  to  do  as  yon  asrreed  with  me,' 
why  not  give  me  a  receipt  for  tMs  money  that 
you  are  gpin^  to  give  me  on  the  mortgage?' 
He  says,  I  will ;'  he  says,  'When  we  get  down 
town,  we  will  stop  in  some  place  and  write  it'  " 

He  says  they  stopped  at  a  place  where 
Helmer  was  acquainted.  Van  Wormer  re- 
lates that  he  had  a  piece  of  paper  in  his  pock- 
et upon  which  he  wrote  tills  receipt,  and 
Helmer  then  signed  It 

[1]  During  the  trial  objection  was  made 
by  counsel  for  complainant  to  the  testimony 
of  the  defendants  as  to  all  matters  equally 
within  the  knowledge  of  the  deceased,  be- 
cause Incompetent  under  the  statute.  The 
only  argument  made  by  counsel  for  defend- 
ants against  this  objection  Is  that  it  was 
waived  by  complainant  in  demanding  in  her 
sworn  bin  of  complaint  a  sworn  answer  by 
defendants. 

Chancery  Rule  10,  snbd.  "a,"  reads  as  rol- 
lows: 

i")'"?1"*5fL*"  *j  """■*  ■  "^o™  Mil  of  com- 
plaint ii  ffled  and  a  sworn  answer  demand^ 
the  defendant  shaU  be  required  to  fiTe  aucll 
sworn  answer.  But  neither  a  sworn  bill  nor  a 
sworn  answer.  shaU  have  the  force  of  evidence 
except  as  to  admissions  and  except  on  the  hearl 
mg  of  motions  and  petitions:    Provided    how- 
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•rer,  tbftt  when  a  eaoM  Ur  heard  on  bfll  and 
answer  the  allegationa  of  the  answer  shall  be 
taken  as  true." 

In  the  Inatant  cam  the  cause  was  heard 
gpon  an  Issue  Joined  between  the  parties  and 
the  proofs  were  taken  In  open  court.  The 
mle  provides  In  unambiguous  terms: 

"Bat  neither  a  aworn  bill,  nor  a  sworn  an- 
swer, shall  have  the  force  of  eTidence,  except  as 
to  admissions." 

To  that  extent  and  no  farther  ander  this 
mle  does  a  sworn  answer  have  the  force  of 
evidence. 

[2]  As  to  all  other  matters  the  ordinary 
roles  of  evidence  must  be  applied  In  taking 
proofs  In  such  a  cause,  and  all  evidence  of- 
fered must  be  competent.  The  statute  Invok- 
ed (section  10212,  O.  L.  1897),  which  Is  too 
familiar  to  require  quotation,  makes  both 
defendants  Incompetent  to  testify  as  to  mat- 
ters equally  within  the  knowledge  of  Hie- 
Odoie  Eelmer,  deceased.  One  of  the  most  re- 
cent applications  of  this  statute  is  found  In 
the  case  of  Shepard  v.  Shepard,  164  Mich. 
196-198, 129  N,  W,  201,  where  the  authorities 
are  cited.  This  removes  from  oar  considera- 
tion in  this  case  all  of  the  testimony  of  de- 
fendants Van  Wormer  and  wife  relative  to 
tlie  so-called  |1,000  agreement,  wherein  It  Is 
claimed  that  at  the  time  of  the  execution  of 
the  note  and  mortgage  Helmer  orally  agreed 
that,  when  defendants  had  paid  $600  on  the 
principal  and  all  accumulated  Interest,  he 
would  cancel  and  surrender  the  note;  also 
all  testimony  relative  to  the  alleged  consid- 
eration for  said  promise;  also  all  of  defend- 
ant Van  Wormer's  testimony  as  to  the  execu- 
tion and  delivery  of  the  receipt  for  $1,000 
dalmed  to  have  been  signed  and  delivered  to 
him  March  9,  1911. 

The  elimination  at  this  incompetent  testt- 
nony  leaves  the  case  made  by  complainant 
nndisputed.  There  was  no  competent  evi- 
dence in  the  case  to  show  that  any  part  of 
the  balance  claimed  to  be  due  on  this  mort>- 
Sage,  with  Interest,  had  been  paid.  Com- 
plahiant  was  entitled  to  recover  the  fuU 
amount  of  the  balance  of  |1,100  due  and  un- 
paid <xa  said  mortgage,  with  interest  at  6 
per  cent 

The  decree  of  the  drcait  court  will  be 
modified  to  that  extent,  and  the  decree  will 
be  entered  in  this  court  for  said  full  amount, 
with  Interest,  and  costs  of  both  courts  in  fa- 
vor of  complainant 


BOOF  r.  BliAKB  et  aL    (No.  270.) 

(Supreme  CJourt  of  Michigan.     June  14,  1915.) 

GAaNISHVXNT  4=>62  —  Propebtt  Bubjtcct  — 
Monet  of  On«  oi  Two  Joint  Defendants. 
Under  Comp.  Laws  1807,  |  lOMO,  provid- 
ing tliat  money  or  credits  in  the  liands  of  anoth- 
er iMlonging  to  the  defendant  or  any  or  either 
of  the  defendants,  or  an  indebtedness  to  the  de- 
fendants, whether  due  or  not,  may  be  garnished, 
a  plaintiff  might  ganlsb  money  in  the  hands  of 
a  third  person  belonging  to  one  of  the  two  joint 


defendants  to  satisfy  Us  dalm  against  both 
defendants. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  §{  120-125;   Dec.  Dig.  «=>62.] 

Error  to  Gircait  Court,  Kalamazoo  Coun- 
ty; Nathaniel  H.  Stewart,  Judge. 

Action  by  Barney  Roof  against  William  I. 
Blake  and  others;  Horace  A.  Steuard,  gar- 
nishee defendant,  and  Marietta  Blake,  claim- 
ant, impleaded  as  defendant  Verdict  direct- 
ed for  defendant  Marietta  Blake,  and  plain- 
tiff brings  error.  Beversed,  and  new  trial 
ordered. 

Argued  before  BEOOKB,  O.  J.,  and  McAL- 
VAX,  KUHN,  MOOBB,  STONE,  BIRD,  and 
STBERB,  JJ. 

Boudeman,  Adams  &  Weston,  of  Kalama- 
zoo, for  appellant  A.  S.  Frost  of  Kalama- 
zoo (W.  J.  Barnard,  of  Paw  Paw,  of  counsel), 
for  appellee. 

McAlJVAT,  J.  This  was  an  action  in  as- 
sumpsit brought  by  plaintiff  against  the  prin- 
cipal defendants,  who  were  copartners  in 
business  as  Blake  Bros.,  in  which  a  judg- 
ment was  recovered  against  them  and  In  fa- 
vor of  plaintiff  for  the  sum  of  $452.16.  At 
the  time  of  the  commencement  of  this  salt 
plaintiff  sued  out  a  writ  of  garnishment 
against  Horace  A.  Steuard,  as  garnishee  de- 
fendant to  secure  funds  claimed  to  be  in  his 
hands  belonging  to  William  I.  Blake,  one  of 
the  principal  defendants.  Mr.  Steuard  made 
a  disclosure  In  writing  that  at  the  time  of  the 
service  of  said  writ  he  was  indebted  to  said 
defendant  William  I.  Blake  in  the  sum  of 
$281.66,  and  further  that  this  money  was 
claimed  by  one  Marietta  Blake,  the  wife  of 
WUllam  I.  Blake.  Proper  proceedings  were 
taken  whereby  said  Marietta  Blake  was  in- 
terpleaded as  one  of  the  defendants.  She 
caused  her  appearance  to  be  entered,  filed  her 
plea  and  notice,  and  the  case  was  brought  on 
for  trIaL  After  the  opening  statement  of 
plaintiff's  counsel,  upon  motion  of  counsel  for 
defendant  the  court  directed  a  verdict  for 
the  defendant  Marietta  Blake.  This  motion 
was  based  upon  the  opening  statement  of 
plaintiff's  counsel,  coupled  with  the  admis- 
sion that  the  Judgment  In  the  principal  case 
was  against  Blake  Bros.  Jointly,  and  that  the 
moneys  sought  to  be  recovered  by  plaintiff  In 
the  garnishment  proceedings  were  the  prop- 
erty of  William  I.  Blake,  one  of  the  princi- 
pal defendanta  Plaintiff  excepted  to  the  ac- 
tion of  the  court  in  directing  a  verdict  in 
favor  of  defendant  and  has  removed  the  case 
to  this  court  by  writ  of  error  for  review 
upon  errors  assigned  to  such  exception. 

But  one  question  is  Involved  in  the  case, 
namely:  Oan  a  plaintiff  garnish  moneys  in 
the  hands  of  a  third  person  belonging  to  one 
of  two  joint  defendants  to  satisfy  bis  claim 
against  both  defendants? 

It  is  the  contention  of  the  appellee,  whldi 
was  accepted  by  the  trial  court  that  the 
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above  qnestton  mnat  be  answered  in  the  aeg- 
aOve. 

The  whole  qneetlon  Is  controlled  by  the 
statute.  This  statute  regulating  proceedings 
against  garnishees  in  courts  of  record  was 
amended  by  Act  No.  128,  P.  A.  1885,  being 
section  lOeOO,  O.  U  1897,  and  reeds  as  fol- 
lows: 

"Sec.  1.  The  people  of  the  state  of  Michigan 
enact,  that  in  all  personal  actions  arising  upon 
contracts,  express  or  implied,  brought  in  the 
several  circuit  courts  or  municipal  courts  of 
civil  jurisdiction,  whether  commenced  by  dec: 
laration,  writs  of  capias,  summons  or  attach- 
ment, and  in  all  other  cases  where  there  remains 
any  sum  unpaid  upon  any  judgment  or  decree 
rendered  in  any  of  the  several  courts  hereinbe- 
fore mentioned  or  npon  any  transcript  of  a 
judgment  filed  in  said  courts,  if  the  plaintiff,  his 
agent  or  attorney,  shall  file  with  the  clerk  of 
said  circuit  court  at  the  time  of,  or  after  the 
commencement  of  suit,  or  at  any  time  after  ren- 
dition of  judgment  or  decree  or  the  filing  of 
a  transcript  of  judgment,  an  affidavit  stating 
that  he  has  good  reason  to  believe,  •  •  • 
that  any  person  (naming  him)  [has]  his  proper- 
ty, money,  goods,  chattels,  credits  or  effects  in 
his  hands  or  under  his  custody  or  control,  be- 
longing to  the  defendant  or  any  or  either  of 
the  defendants,  or  that  such  person  is  indebt- 
ed to  the  defendants,  or  any  or  either  of  the 
defendants,  whether  such  indebtedness  is  due 
or  not,  *  *  *  a  writ  of  garnishment  shall  be 
issued,  sealed  and  tested  in  the  same  manner  as 
writs  or  summons,"  etc 

The  case  of  Meigs  t.  TTeller,  90  Mich.  629, 

61  N.  W.  681,  decided  March  18,  1892,  which 
was  appealed  to  this  court  by  the  garnishee 
defendant,  Is  the  only  case  Id  which  this  stat- 
ate  as  amended  has  been  construed.  Two 
opinions  were  filed  In  the  case;  but,  as  far 
as  the  question  here  Involved  is  concerned, 
they  were  in  accord.  In  the  dissenting  opin- 
ion Mr.  Jnstice  Orant,  at  page  638  of  90 
Mich.,  at  page  683  of  51  N.  W.,  said: 

"The  principal  judgment  in  this  case  was 
against  two  partners,  and  it  is  insisted  on  be- 
half of  the  defendant  that  the  garnishee  pro- 
ceedings will  not  lie  against  a  debtor  of  one  of 
such  joint  principal  defendants.  Such  was  the 
law  previous  to  the  act  of  1885.  Ford  v.  Dry 
Dock  Co.,  60  Mich.  358 ;   Farwell  v.  Chambers, 

62  Mich.  816.  But  the  act  of  1885,  though  it 
amended  only  the  first  section  of  the  garnishee 
law,  expressly  confers  the  right  to  this  pro- 
ceeding. The  Legislature  clearly  understood 
that  the  subsequent  provisions  of  the  statute 
were  ample  in  providing  the  method  of  proce- 
dure. We  see  no  difficulty  in  holding  them  ap- 
plicable." 

In  the  majorltj  opinion  written  by  Chief 
Justice  Morse  bnt  a  brief  reference  is  made 
to  the  question,  at  page  636,  of  90  Mich.,  at 
page  683  of  61  N.  W.  We  quote,  aa  follows 
(the  words  in  iMtrentheses  ere  ours): 

"At  the  time  this  suit  was  commenced  it  is 
evident  that  Weller  (garnishee  defendant)  had 
property  and  effects  in  his  hands  and  under  his 
control  that  belonged  to  Mernan  (one  of  the 
principal  defendants).  I  can  see  no  reason  why 
the  writ  of  gamiahment  would  not  lie." 

'An  examination  of  the  original  record  and 
briefs  in  Meigs  t.  Weller,  supra,. shows  that 
the  Identical  question  involved  in  the  instant 
case  waa  presented  and  discussed  at  length  in 
the  briefs  of  both  parties  before  this  court. 


It  determines  that  a  plaintiff  may  gamlsbee 
moneys,  etc.,  in  the  hands  of  a  third  person 
belonging  to  one  of  two  joint  defendants  to 
satisfy  his  claim  against  such  defendants. 

The  cases  cited  and  relied  upon  by  appel- 
lant are  the  oases  which,  in  Meigs  v.  Weller, 
supra,  Mr.  Justice  Grant  in  his  opinion  says 
were  authority  upon  the  question  previous 
to  the  passage  of  the  act  of  1885. 

Another  case  relied  upon  by  appellant, 
NachtegaU  v.  ReiUey,  165  Mich.  347,  130  N. 
W.  699,  is  readily  distinguishable  from  the 
instant  <;a8e.  NachtegaU,  as  plaintiff,  brought 
suit  against  James  B.  Reilley,  principal  de- 
fendant, and  Gains  W.  Peikins,  garnishee  de- 
fendant The  garnishee  defendant  held  the 
fund  under  a  certain  contract.  In  that  case 
Mr.  Justice  Brooke,  speaking  for  the  court, 
said: 

"We  are  unable  to  say  from  an  examination 
of  the  contract  that  James  E.  Reilley  is  the 
sole  owner  of  the  11,000,  but  it  is  equally  plain 
that  the  contract  does  not  show  affirmatively 
that  either  E.  H.  ReiUey  or  E.  R.  Preston  own 
the  fund.  Both  claim  to  own  it,  and  they  have 
been  interpleaded  in  order  that  their  rights 
to  the  fund,  if  they  have  any,  may  be  deter- 
mined." 

And  further  the  conrt  said: 

"If,  at  the  time  of  the  service  of  the  writ  of 
garnishment  by  the  plaintiff,  this  fund  was  in 
fact  the  sole  property  of  James  E.  Reilley,  it 
was  clearly  subject  to  theprocess.  If,  upon  the 
other  hand,  either  E.  H.  ReiUey  or  E.  R.  Pres- 
ton was  the  owner  thereof,  or  of  a  joint  inter- 
est therein,  at  that  time,  the  garnishment  pro- 
ceedings must  falL" 

From  the  above  excerpts  it  is  clear  that 
the  question  presented  In  the  instant  case  was 
not  involved. 

The  trial  court  was  in  error  in  directing  a 
verdict  against  the  plaintiff. 

The  Judgment  is  therefore  reversed  and  set 
aside,  and  a  new  trial  is  ordered. 


PEOPLE  T.  GRUNLAND.    (No.  278.) 
(Supreme  Court  of  Michigan.    Tune  14,  1915.) 

1.  Bastabds  *=»32  —  Pkocekdinob  —  Abate- 
MBNT— Death  or  Chitd. 

Bastardy  proceedings  do  not  abate  on  the 
death  of  the  child  after  the  filing  of  a  complaint, 
but  before  trial  and  judgment,  since,  even 
though  there  is  no  liability  for  future  support 
of  the  child,  the  father  is  stiU  liable  for  the  ex- 
penses already  incurred. 

[Ed.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  §  64;   Dec.  Dig.  <S=32.] 

2.  Bastabds  €=»78— PaocEXDiNoa— Judgueitt 
— Expenses— Evidence. 

Where  the  child  dies  pending  bastardy  pro- 
eeedinni,  the  court  can  make  no  allowance  for 
expenditures  already  made  without  taking  evi- 
dence as  to  what  those  expenditures  have  been. 
[Ed.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  S{  194-200;  Dec.  Dig.  «=»78.] 

(Certiorari  to  (Circuit  Court,  Houghton 
C!oanty ;   Patriiik  H.  O'Brien,  Judge. 

Bastardy  proceedings  by  the  People  against 
Jacob  Grunland.  An  order  was  entered  re- 
quiring respondent  to  pay  a  certain  sum  for 
the  use  and  benefit  of  complainant,  and  (e^ 
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spondent  brlngB  oeiUorail    AfSnued  In  part 
and  reversed  In  part 

Argued  before  BROOKE,  G.  J^  and  Mc- 
ALVAY,  KUHN,  MOORB,  STONB,  OS- 
TRANDBR,  BIRD,  and  STBERB,  JJ. 

William  J.  Galbralth,  Pros.  Atty.,  of  Oaln- 
met,  for  the  People.  Burritt  &  Bnrritt,  of 
Bancock,  for  defendant. 

BIRD,  J.  [1]  The  principal  question  for 
solution  in  tUa  case  is  whether  bastardy 
proceedings  abate  upon  the  death  pf  the 
child.  The  complainant,  Alvera  Stone,  made 
a  complaint  on  the  16th  day  of  July,  1914, 
nnder  section  G801  et  seq.,  charging  respond- 
ent with  being  the  father  of  her  child.  The 
child  was  bom  on  April  19,  1914.  The  re- 
spondent was  arrested  and  held  for  trial  In 
the  drcnit  court  After  that,  but  before  the 
trial,  the  child  died.  After  the  testimony 
was  taken  at  the  trial,  which  took  place  in 
September,  1914,  it  appearing  that  the  death 
of  the  child  occurred  on  August  31,  1914, 
respondent  moved  the  court  for  an  order  dis- 
missing the  case.  The  court  denied  this  mo- 
tian,  and  the  question  of  the  paternity  of 
the  child  was  left  to  the  Jury,  and  they  re- 
tamed  a  verdict  of  guilty.  The  trial  court 
thereupon  made  an  order  requiring  respond- 
ent to  pay  $160  for  the  use  and  benefit  of 
complainant 

1.  While  this  precise  question  has  never 
been  passed  upon  by  this  court  other  state 
courts  whose  filiation  statutes,  like  our  own, 
were  passed  for  the  purpose  of  protecting  the 
public  against  the  necessity  of  supporting 
Illegitimate  cliildren,  have  held  that  the  pro- 
ceedings thereunder  were  not  abated  by  the 
death  of  the  child.  Hauskins  v.  People,  8S 
111.193;  Smith  T.  lint  37  Me.  646;  Meredith 
T.  Wall,  96  Mass.  (14  AUen)  165 ;  Haniaky  v. 
Kennedy,  37  Neb.  618,  56  N.  W.  208. 

The  reasons  for  this  holding  are  well  ex- 
pressed in  Smith  y.  Lint,  supra,  where  It  is 
■aid: 

"The  expenses  for  the  maintenance  of  an  il- 
legitimate child  commence  at  its  birth.  They 
include  what  may  be  necessary  for  its  support 
and  comfort  The  liability  of  the  father  is  co- 
extensive with  that  of  the  mother,  and  relates 
to  the  past  as  well  as  the  future.  The  order  of 
coDrt,  charging  him  with  maintenance,  embraces 
expenses  which  have  been,  as  well  as  those 
which  may  be,  incurred.  The  death  of  the  child 
relieves  the  father  from  future  support,  but  fur- 
nishes no  discharge  as  to  the  past. 

In  the  Instant  case  the  child  lived  4  months 
and  11  days.  More  or  less  expense  must 
have  been  necessarily  Incurred  by  some  one 
during  that  period.  Had  the  child  lived,  the 
liability  of  the  respondent  covering  this  peri- 
od would  not  have  been  questioned.  If  tills 
be  so,  we  can  see  no  valid  reason  why  he 
■bould  not  be  held  liable  If  the  child  died  at 
the  end  of  that  period. 

[2]  But  it  la  contended  ttiat  if  this  be  the 
proper  constaruction,  the  court  had  no  basis 
for  fixing  the  amount  of  the  order  at  the 


sum  of  $150,  as  there  was  no  proof  as  to  any 
expenses  having  been  Incurred  by  any  one. 
In  his  return  to  the  writ  of  certiorari  the 
circuit  court  returns  that: 

"I  further  certify  that  no  proofe  were  taken 
by  me  to  ascertain  the  amount  of  money  said 
Alvera  Stone,  the  mother  of  said  child,  had  ex- 
pended, if  any,  for  the  maintenance  of  said 
child,  although  I  did  make  some  informal  in- 
quiries as  to  the  expenses." 

In  a  case  of  this  kind  the  authority  of  the 
trial  court  to  make  an  order  for  any  sum 
must  rest  upon  the  fact  that  there  have  been 
expenditures  incident  to  the  care  and  support 
of  the  child.  What  the  expenditures  may 
have  been  in  any  given  case  is  not  only  a 
proper,  but  a  necessary,  subject  of  Inquiry 
on  the  trial  to  enable  the  court  to  properly 
fix  the  amount  of  the  order.  As  the  retom 
of  the  court  shows  that  this  was  not  done,  the 
order  will  be  vacated.  The  verdict  adjudg- 
ing respondent  to  be  the  father  of  the  dilld 
will  stand.  Leave  is  granted  to  take  further 
testimony  bearing  upon  the  question  of  ex- 
penditures as  a  basis  for  a  new  order  therein. 


McOAIN  V.  MANDBLL,  Circuit  Jodg*. 

(No.  277.) 

(Supreme  Court  of  Michigan.     June  14,  1915.) 

1.  jTrnoMENT  iS=>I53 — Hwtbt  of  Default— 
Settino  Asidb— Laohbs. 

Circuit  Court  Rule  12,  subd.  "b,"  providing 
that  where  personal  service  shall  have  been 
made  upon  defendant  and  proceedings  taken  aft- 
er default  on  the  strength  thereof  his  default 
shall  not  be  set  aside  unless  the  application 
shall  be  made  within  six  months  after  such  de- 
fault is  regularly  entered,  does  not  apply  in  cas- 
es of  defaults  improperly  entered. 

[E!d.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  $§  800-304 ;    Dec.  Dig.  <3=153.] 

2.  Gabnishhknt  ^=9102— Sebviob  of  Wsit— 
Cebttficate  of  Service — Sufficiency. 

The  sheriff's  certificate  of  the  service  of  a 
writ  of  garnishment  against  the  K.  Company, 
certifying  that  he  served  it  on  the  K.  Company 
by  serving  F.,  the  garnishee  named  therein,  by 
snowing  it  to  F.  and  at  the  same  time  deliver- 
ing_  to  and  leaving  with  him  a  true  copy  of  the 
writ  i)Ut  not  showing  that  F.  was  an  officer  or 
agent  of  the  K.  Company  upon  whom  service 
might  be  had  for  and  in  behalf  of  the  company, 
showed  on  its  face  no  legal  service  of  the  writ 
and  conferred  no  jurisdiction  on  the  court  to 
render  judgment  against  the  garnishee  by  de- 
fault 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  J  208;  Dec.  Dig.  €=s>102.] 

3.  Garnishment  ®=»103 — Service  of  Wbit— 
Certificate  of  Service— Amendment. 

Where  the  sheriff's  certificate  of  service  of 
a  writ  of  garnishment  was  insufficient  to  give 
jurisdiction  to  render  a  default  judgment  against 
the  garnishee,  an  amended  return  made  and  fil- 
ed after  the  judgment  was  rendered  could  not 
confer  jurisdiction  to  render  such  judgment 
as  the  right  of  amendment  does  not  extend  to 
matters  of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Dec.  Dig.  <e=al03.] 

Action  by  Frederick  B.  McCain,  doing  busi- 
ness as  the  Michigan  Audit  Compaay,  against 
Henry  Mandell,  Wayne  Circuit  Judge,  and 
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others.  In  which  the  Klrby-Sorge-Felske  Oom- 
pany  was  served  with  a  writ  of  garnUhment 
A  Judgment  against  the  garnishee  was  va- 
cated, and  plaintiff  asks  for  a  writ  of  man- 
damus directed  to  Henry  Mandell,  Wayne 
Circuit  Judge,  commanding  him  to  vacate 
and  set  aside  Iiis  order  vacating  the  Judg- 
ment.   Writ  denied. 

Argued  before  BROOKE,  C.  J.,  and  McAL- 
VAY,  MOORE,  STONE,  OSTBANDEOt, 
BIRD,  and  STBERE,  JJ. 

Frederick  E.  McCain,  of  Detroit,  In  pro. 
per.  U.  Orant  Race  and  Walter  F.  Haass, 
both  of  Detroit  (Archer  F.  Ritchie,  of  De- 
troit, of  counsel),  for  appelleew 

McALVAY,  J.  These  are  proceedings  insti- 
tuted by  relator  against  respondent  praying 
that  a  writ  of  mandamus  may  be  Issued  com- 
manding him  to  vacate  and  set  aside  a  cer- 
tain order  vacating  a  certain  Judgment  In 
garnishment  proceedings  against  the  gar- 
nishee defendant  and  setting  aside  the  de- 
fault upon  which  said  Judgment  was  en- 
tered In  a  certain  cause  then  pending  be- 
fore respondent  In  the  circuit  court  for 
the  county  of  Wayne,  wherein  relator,  Fred- 
erick E.  McCain,  doing  business  as  Mich- 
igan Audit  Company,  was  plaintiff,  and  W. 
Bruce  Williams  and  others  were  principal 
defendants,  and  Klrby-Sorge-Felske  Compa- 
ny, a  corporation,  was  garnishee  defendant, 
^e  undisputed  facts  In  the  case  are  that  re- 
lator, aa  plaintiff,  on  October  14,  1913,  filed 
his  declaration  In  an  action  of  assumpsit,  as 
commencement  of  suit,  against  W.  Bruce  Wil- 
liams and  several  other  defendants.  All  of 
the  defendants  in  the  case,  except  Williams, 
entered  their  appearances  and  pleaded  the 
general  issue  on  or  before  December  3,  1913. 
On  December  4th,  following,  plaintiff  enter- 
ed the  default  of  defendant  Williams.  The 
case  was  brought  on  for  trial  November  23, 
1914,  before  a  Jury.  During  this  trial  plain- 
tiff was  allowed  to  amend  his  declaration, 
and  the  case  was  continued  to  the  next  term 
of  court.  On  December  11,  1914,  an  amend- 
ed declaration  was  filed  by  plaintiff,  and  on 
the  17th  of  the  same  month  a  Judgment  on 
default  in  favor  of  plaintiff  for  $1,046.48  was 
rendered  against  defendant  Williams  only. 
On  the  same  date  the  declaration  was  fur- 
ther amended,  and  a  stipulation  discontinu- 
ing suit  as  to  the  other  defendants  was  filed 
and  entered.  It  further  appears  that  on  ap- 
plication of  plaintiff  in  the  above-entitled 
cause  a  writ  of  garnishment  Issued  a  few 
days  after  It  was  begun,  to  wit,  on  October 
22,  1913,  against  Klrby-Sorge-Felske  Compa- 
ny, a  Michigan  corporation,  which  writ  of 
garnishment  was  placed  In  the  hands  of  the 
sheriff  of  Wayne  county  and  on  October  27th, 
following,  was  returned  by  him  and  filed 
with  the  following  certificate  of  service  In- 
dorsed thereon: 

"State  of  Michigan,  Wayne  County— sb.  :  I 
hereby  certify  and  return,  that  on  the  22d  day 


of  OctDber,  A.  D.  1918,  In  said  county,  I  serv- 
ed the  within  writ  upon  Kirby-Sorge-Felske 
Company,  by  serving  A.  F.  Felske,  the  garnishee 
named  therein,  by  showing  the  same  to  A.  F. 
Felske  and  at  the  same  time  delivering  to  and 
leaving  with  him  a  true  copy  of  said  writ.  Dat- 
ed October  23,  1913." 

On  December  4,  191S,  the  default  of  said 
garnishee  defendant  was  entered  for  want  of 
appearance.  On  December  18,  1914,  more 
than  one  year  later,  a  Judgment  was  entered 
by  plaintiff  on  default  in  his  favor  against 
this  garnishee  defendant  for  the  sum  of  $1,- 
094.72,  damages,  together  \rlth  costs  to  be 
taxed.  On  December  29th,  following,  the 
garnJahee,  appearing  spedaLy  in  said  cause 
for  such  purpose,  made  a  motion  to  set  aside 
its  default  and  to  vacate  the  Judgment  en- 
tered against  it  in  said  cause  on  the  ground 
that  the  sheriff's  return  of  service  indorsed 
on  said  writ  of  garnishment  was  insufficient 
to  confer  Jurisdiction  upon  the  court  of  said 
garnishee  defendant,  for  the  following  rea- 
sons: 

"First,  that  the  return  failed  to  show  that 
the  writ  was  served  upon  said  Kirby-Sorge- 
Felske  Company ;  second,  tliat  said  return  fail- 
ed to  show  that  A.  F.  Felske,  the  person  upon 
whom  service  was  made,  was  such  an  officer  or 
agent  as  is  enumerated  in  the  statute,  upon 
whom  service  may  be  made  for  and  in  behalf 
of  a  corporation. 

Pending  thla  motion,  plaintiff,  on  January 
2,  1915,  before  Judge  Murphy,  presiding,  ask- 
ed for  and  was  granted  permission  to  amend 
the  return  of  the  sheriff  to  the  writ  of  gar- 
nishment, to  read  as  follows: 

"State  of  Michigan,  County  of  Wayne— ss. :  I 
hereby  certify  and  return  that  on  the  22d  day 
of  October.  A.  D.  1913,  in  said  county,  I  serv- 
ed the  within  writ  upon  Kirby-Sorge-Felske 
Company,  by  serving  A.  F.  FeTske,  as  president 
of  said  corporation,  the  garnishee  named  there- 
in, by  showing  the  same  to  A.  F.  Felske,  as 
president  of  said  corporation,  and  at  the  same 
time  delivering  to  and  leaving  with  him  a  true 
copy  of  said  writ" 

This  motion  to  set  aside  the  default  of  the 
garnishee  defendant  and  to  vacate  the  Judg- 
ment against  it  came  on  to  be  heard  before 
respondent  by  stipulation  and  was  granted. 
An  order  and  Judgment  was  entered  vacat- 
ing and  setting  aside  the  default  of  the  gar- 
nishee defendant  and  the  Judgment  which 
had  been  entered  upon  it.  This  Is  the  order 
and  Judgment  which  relator  In  these  manda- 
mus proceedings  asks  this  «ourt  to  vacate 
and  set  aside. 

In  support  of  his  contentl»/n  that  a  vnrtt  of 
mandamus  should  Issue  in  these  proceedings, 
relator  makes  the  following  contentions: 

"(1)  Defendant  herein  is  guilty  of  gross  lach- 
es and  comes  entirely  too  late  in  moving  the 
court  at  this  time. 

"(2)  The  return  of  the  sheriff  as  originally  fil- 
ed gave  the  court  Jurisdiction,  and  a  judgment 
rendered  thereunder  was  valid  because  it  con- 
tained all  the  essential  facts  necessary  thereto. 

"(3)  That  any  defect  or  error  which  existed 
by  reason  of  the  original  return  was  projperly 
and  entirely  cured  by  the  amended  return. 

[1]  The  claim  that  defendant  has  been 
guilty  of  laches,  and  therefore  was  too  late 
in  asking  to  have  Its  default  set  aside,  la 
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based  vpon  drcidt  court  rule  12,  subd.  "b," 
whlcb  among  other  things  provides: 

'^at  in  cases  where  personal  service  shall 
have  been  made  upon  defendant  and  proceedings 
taken  after  default  on  the  strength  thereof,  his 
default  shall  not  be  set  aside  unless  the  appli- 
cation shall  be  made  within  six  months  after 
sach  de&nit  is  regularly  entered." 

The  oonstrnctlon  of  this  provision  of  rule 
12  bas  been  that  it  does  not  apply  in  cases 
of  defaults  improperly  entered.  Turner  t. 
OtUwa  Circuit  Judge,  123  Mich.  617,  82  N. 
W.  247. 

The  application  of  this  construction  is 
made  dear  In  a  later  case,  where  this  court 
laid: 

"The  case  is  unlike  Tomer  v.  Ottawa  Circuit 
Judge.  123  Mich.  617  [82  N.  W.  2471,  in  which 
ease  default  was  improperly  entered.  In  this 
ease  the  default  was  duly  entered."  Petley  v. 
Wayne  Circuit  Judge,  124  Mich.  14.  82  N.  W. 
666. 

It  Is  clear  therefore  that  the  mle  cannot 
be  invoked  unless  the  default  in  the  Instant 
case  apijcars  to  have  been  regularly  entered. 
The  fair  Inference  is  that  relator  has  not 
proceeded  upon  the  theory  that  the  original 
return  of  an  officer  to  the  writ  of  garnish- 
ment was  sufficient  to  confer  jurisdiction  up- 
on the  court  to  render  a  Judgment  against 
the  garnishee  defendant  This  is  confirmed 
by  the  fact  that,  after  the  motion  to  set  aside 
the  default  and  vacate  the  Judgment  entered 
against  such  garnishee  defendant  was  made, 
relator  at  once  made  application  to  the  court 
and  was  permitted  to  and  did  cause  an 
amended  return  to  the  writ  of  garnishment 
to  be  made  and  filed,  wMch  conformed  with 
the  requirements  of  the  statute  providing  for 
service  upon  coriKtrations  who  were  gar- 
nishee defendants. 

[2]  At  the  time  this  default  was  entered 
and  Judgment  by  default  rendered  against 
the  garnishee  defendant,  the  right  of  relator 
to  enter  such  default  and  the  Jurisdiction  of 
the  court  to  enter  Judgment  thereon  was  fix- 
ed by  the  original  return  of  service  by  the 
officer  who  undertook  to  serve  the  writ  Such 
return  upon  its  face  showed  that  no  legal 
service  of  the  writ  of  garnishment  had  been 
made  ui>on  the  garnishee  defendant  corpora- 
tion and  It  conferred  no  Jurisdiction  upon 
Uie  court  to  render  said  Judgment  against 
said  garnishee  defendant 

[3]  It  is  contended  on  the  part  of  relator 
that  the  amended  return  which  was  made 
and  filed  after  the  court  had  rendered  this 
Judgment  conferred  Jurisdiction  on  the  court 
to  render  the  Judgment  before  the  amended 
return  was  called  into  existence.  This  court 
has  said: 

"^he  right  of  amendment  does  not  extend  to 
Batten  of  jnrisdiction."  Hoben  v.  Citizens' 
Telephone  Co..  176  Mich,  at  pages  589,  600,  142 
M.  W.  page  1071. 

We  cannot  agree  with  the  conclusion  of 
relator.  The  court  luid  already  acted  and 
rendered  Judgment  without  Jurisdiction,  and 
this  court  must  determine  the  matter  upon 


tlie  t&ctg  as  they  existed  at  the  time  the 
Judgment  was  rendered. 

Our  conclusion  is  that  the  court,  in  setting 
aside  the  default  and  Judgment  which  had 
been  entered  against  the  garnishee  defend- 
ant, was  clearly  within  the  exercise  of  a 
sound  discretion,  and  that  the  writ  o£  manda- 
mus sliould  be  denied: 


PRIC]5  V.  DELANO  at  al.    (No.  272.) 
(Supreme  Ourt  of  Michigan.     June  14,  1915.) 

1.  Railboads  ®=>24  —  SxBVicB  of  Pbocess  — 
Agent— Return. 

Where  the  return  of  service  in  an  action 
f^ainst  the  receivers  of  a  railroad  company  for 
injuries  to  an  employfi,  sustained  before  the 
appointment  of  the  receivers,  recited  that  it 
was  served  on  the  W.  Railroad  by  delivering  a 
copy  thereof  to  a  named  individual.'  "city  ticket 
agent,"  the  corporation  was  not  brought  into 
court,  as  there  was  no  recital  as  for  whom  he 
was  agent 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  62-56;    Dec.  Dig.  i8=»24.] 

2.  Apfbabancb    4=>3— Cobfobation— AonoN 

AGAINST  RECEIVEBS. 

Where  an  action  was  brought  against  the 
receivers  of  a  railroad  company,  an  appearance 
and  plea  wliich  gave  the  caption,  stating  the 
receivers  of  the  named  railroad  company  as  de- 
fendants, and  stated  that  the  above-named  de- 
fendants appeared  and  demanded  trial,  ia  not 
an  appearance  by  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  |$  9-11;   Dec.  Dig.  <8=3.] 

Error  to  Circuit  Court,  Wayne  County;  Wil- 
liam O.  Gage,  Judge. 

Action  by  EXlward  Ii.  Price  against  EYed- 
erick  A.  Delano  and  others,  receivers  of  the 
Wabash  Railroad  Company.  Judgment  for 
defendants  on  a  directed  verdict,  and  plain- 
tiff brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Mc 
ALVAT,  KUHN,  MOORB;  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERB,  JJ. 

Dohany  &  Dohany,  of  Detroit,  for  appel- 
lant Rufus  O.  Lathrop,  of  Detroit  (Alex- 
ander Ik  Smith  and  Gustavus  Ohlinger,  both 
of  Toledo,  OMo,  of  counsel),  for  appellees. 

MOORE,  J.  PlalntifT  was  injured  while 
in  the  employ  of  the  Wabash  Railroad  Com- 
pany in  November,  1910.  The  above  named 
receivers  were  appointed  in  December,  1911. 
Tills  suit  was  commenced  in  April,  1913.  The 
declaration  named  the  receivers  as  defend- 
ants, but  counted  upon  a  cause  of  action 
against  the  railroad  company. 

Upon  the  opening  statement  of  counsel  it 
appeared,  as  stated  above,  that  the  accident 
occurred  prior  to  the  appointment  of  the  re- 
ceivers. Counsel  for  defendant  moved  for  a 
directed  verdict  on  the  ground  that  no  recov- 
ery could  be  had  against  the  receivers  for 
injuries  which  were  incurred  prior  to  their 
appointment  It  appearing  to  plaintifF's  coun- 
sel that  this  was  a  correct  statement  of  the 
law,  he  asked  the  trial  court  for  permission 
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to  amend  hla  declaration,  and  that  the  names 
of  the  receivers  simply  be  treated  as  sur- 
plusage, and  the  cause  proceed  against  the 
Wabash  Railroad  Company.  This  proposed 
amendment  was  denied,  and  a  yerdlct  dlrectr 
ed.  The  case  is  brought  here  by  writ  of  er- 
ror. Counsel  say  the  case  is  on  all  fours  with 
Daly  y.  Blair,  150  N.  W.  134,  and  that  the 
amendment  should  have  been  permitted. 

[1]  Counsel  for  the  appellee  say  that  much 
stress  was  put  in  the  opinion  In  Daly  ▼.  Blair 
upon  the  fact  that  the  declaration  was  duly 
served  upon  the  station  agent  of  the  rail- 
road company,  and  deny  that  this  was  done 
in  the  Instant  case.  It  becomes  important, 
then,  to  examine  the  return  of  service.  It 
reads,  omitting  some  formal  parts: 

"John  A.  Kokowiez,  being  duly  sworn,  depo»- 
es  and  says  that  on  Saturday,  the  12th  day  of 
April,  A.  D.  1913,  at  the  city  of  Detroit,  in 
said  county  of  Wayne,  he  served  a  true  copy 
of  the  within  declaration  on  the  Wabash  Rail- 
road by  then  and  there,  at  the  place  and  on  the 
date  above  mentioned,  delivering  to  Mr.  An- 
thony Wolfschlager  personally,  city  ticket  agent, 
a  true  copy  of  said  declaration." 

It  will  be  observed  that  the  words  used  are 
"Wabash  Railroad,"  instead  of  "Wabash  RaU- 
road  Company."  Perhaps,  under  the  rule 
stated  in  Daly  v.  Blair,  the  omission  of  the 
word  "Company"  might  be  cured,  but  what 
shall  be  said  of  the  language,  "by  ♦  •  • 
delivering  to  Mr.  Anthony  Wolfschlager  per- 
sonally city  ticket  agent,  a  true  copy,"  etc.? 
For  whom  was  be  city  ticket  agent?  We 
think  this  return  is  too  indefinite  to  bring  the 
Wabash  Railroad  Company  into  court. 

[2]  But  it  Is  said  there  was  an  appearance 
and  plea  of  the  general  issue,  thus  giving  the 
court  jurisdiction.  This  makes  it  important 
to  refer  to  the  appearance  and  plea.  They 
read  as  follows: 

"State  of  Michigan— The  Circuit  Court  for  the 
County  of  Wayne. 

"Edward  L.  Price,  Plaintiff,  v.  Frederick  A.  De- 
lano et  al.,  Receivers  of  the  Wabash 
Railroad.  Defendants. 

"Now  comes  the  said  defendants,  by  Rufus  G. 
Lathrop,  their  attorney,  and  demand  a  trial  of 
the  matters  set  forth  in  said  plaintiffs  decla- 
ration. Rafus  O.  Lathrop, 

"Attorney  for  Defendants." 

This  would  undoubtedly  be  a  good  appear- 
ance and  plea,  so  far  as  the  receivers  are 
concerned,  but  we  do  not  think  the  Wabash 
Railroad  Company  is  brought  into  court  by 
It.  The  case  is  clearly  distinguishable  from 
Daly  V.  Blair. 

Judgment  is  affirmed. 

BROOKE,  0.  J.,  and  STBJBRB,  STONE, 
McALVAY,  KUHN,  and  OSTRANDBR,  JJ., 
concurred  with  MOORE,  J. 

BIRD,  J.  The  failure  of  the  return  to 
show  a  valid  service  on  the  defendant  pro- 
posed to  be  substituted  clearly  distinguishes 
this  case  from  Daly  v.  Blair. 


CimNINGHAM  v.  CUNNINGHAM. 

(No.  276.) 

(Supreme  Court  of  Michigan.     June  14,  1016.) 

Divorce  €=»27— Gbounds— "Extbehb  Cbuix- 

TT"— EVIDENCB. 

That  complainant's  husband  was  untidy  in 
his  habits,  walked  through  the  house  with  mud- 
dy feet,  siMit  on  the  stove  and  occasionally  in- 
dulged in  a  game  of  cards  for  small  stakes  at  a 
place  which  formerly  bad  been  a  saloon,  is  not 
"extreme  cruelty"  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  27,  62-83;    Dec.  Dig.  «=27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Extreme  Cruelty.] 

Appeal  Crom  Circuit  Court,  Hillsdale  Coun- 
ty, in  (3hancery ;   Guy  M.  Chester,  Judge. 

Suit  by  £}sther  Cunningham  against  Isai- 
ah Cunningham.  Prom  a  decree  for  com- 
plainant, defendant  appeabj.  Reversed  and 
rendered. 

Argued  before  BROOKE,  O.  J.,  and  Mo- 
ALVAY,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERB,  JJ. 

Merton  Fltzpatrick,  of  Hillsdale,  for  ap- 
pellant F.  A.  Lyon,  of  Hillsdale,  for  ap- 
pellee. 

KUHN,  J.  The  defendant  appeals  from  a 
decree  granting  complainant  a  divorce  oh  the 
ground  of  extreme  cruelty,  and  an  allow- 
ance oif  $2,000  as  permanent  alimony. 

The  parties  were  married  in  1892,  In  Penn- 
sylvania, and  at  the  time  of  their  marriage 
the  complainant  was  23  years  of  age  and 
the  defendant  48.  Shortly  thereafter  they 
moved  to  the  state  of  North  Dakota,  where 
they  lived  on  a  farm  until  1900.  In  that 
year  they  sold  the  Dakota  farm  and  came  19 
Michigan  to  live,  purchasing  a  farm  in  the 
township  of  Allen  in  Hillsdale  county,  where 
they  lived  until  1903.  In  that  year  they  mov- 
ed to  the  city  of  Hillsdale,  where  they  con- 
tinned  to  reside  imtil  the  time  ot  their  sep- 
aration, December  22,  1913.  While  they 
'were  living  in  Dakota  their  only  child,  a 
daughter,  was  bom,  who  is  now  living  and  is 
IS  years  of  age. 

On  coming  to  the  city  of  Hillsdale,  the  de- 
fendant engaged  in  the  coal  business,  and 
during  a  portion  of  that  time  he  also  carried 
on  a  grocery  and  feed  business  la  connection 
therewith.  The  home  which  they  occupied 
was  In  close  proximity  to  the  railroad  tracks 
and  coal  yards.  It  appears  that  at  the  time 
this  property  was  purchased,  the  matter  of 
going  into  the  business  was  discussed  be- 
tween them,  and  that  the  deed  to  the  proper- 
ty was  taken  in  their  Joint  names. 

The  allegatlonl^  In  the  bill  of  complaint  as 
originally  filed  consist  largely  of  complaints 
of  the  personal  habits  and  manners  of  the 
defendant  and  of  his  conduct  in  and  about 
the  house.  Simply  as  evidence  of  the  char- 
acter ot  these  complaints,  the  following  is 
taken  from  the  testimony  of  the  complain- 
ant: 


.«»Far  otber  casei  ue  aama  toplo  and  KEY-NOMBBR  In  all  Kejr-NnmtMrad  Digests  and  InduuM 

Digitized  by  LjOOQIC 


Ifldi.) 


dtmNIKOHAM  ▼.  OUMNIKOHAM 


"It  waa  mnddr  and  coal  black  and  dirty 
around  the  place,  and  he  would  come  in  and 
walk  through  the  (tore  and  into  the  kitchen  and 
through  the  sitting  room  quite  frequently;  be 
would  go  through  the  whole  house  at  times.  He 
was  quite  a  hand  to  smoke  and  knock  ashes  out 
on  the  stoye,  and  to  sit  around  in  front  of  the 
ctove  and  knock  them  out  and  light  his  pipe 
aud  snip  the  matches  around.  I  told  him  I 
thought  it  was  just  as  easy  for  him  to  empty 
bis  pipe  into  the  stove  as  it  was  to  empty  it 
oat  onto  the  stove  and  the  floor.  He  didn't  say 
anything,  but  sometimes  he'd  say,  'Babe  can 
awe«p  Uiem  up.'  He  meant  our  aanghter  Lo- 
rena.  I  worked  all  I  possibly  could.  He  told 
me  I  didn't  do  anything,  and  I  wasn't  inters 
ested  in  anything,  and  tnat  I  always  throwed 
the  coal  business  aside  for  my  washing." 

And  the  following  from  the  testimony  of 
the  danghter: 

"Onr  home  was  right  along  by  the  railroad 
trade  There  was  a  house  between  our  house 
and  the  road.  Our  house  was  on  the  back  end 
of  the  lot.  Mrs.  Osbom  and  her  daughter,  Mrs. 
Perry,  lived  on  the  front  end  of  the  lot.  Mr.  El- 
dridge  Uvea  the  first  house  west  of  Mrs.  Osborn. 
There  were  no  other  houses  on  the  back  end  of 
the  lot  The  Hilhidaie  Grocery  Ck>mpany's  ware- 
house was  directly  east  of  our  house.  The  coal 
bins  were  between  our  house  and  Mrs.  Perry's. 
They  were  right  by  our  house.  We  kept  the 
groceries  in  the  office.  They  would  drive  in  to 
(tt  coal  between  Mrs.  Perry's  and  Mrs.  El- 
diidge's,  and  they  would  drive  in  around  to  the 
grocery  company  s  warehouse.  They  would  have 
to  drive  in  from  the  street.  My  mother  did  the 
housework  and  had  no  help  except  myself. 
There  were  four  rooms  below  and  only  one  car- 

feted.  Mother  had  to  mop  all  the  other  floors. 
t  was  real  muddy  down  there  when  it  rained, 
lather  would  track  in  mud;  it  would  stick  to 
his  feet  and  h«  wouldn't  try  to  get  it  off.  This 
would  happen  every  day  when  it  was  muddy. 
It  would  dirty  up  the  floor.  I  have  heard 
mother  ask  him  not  to  come  in  without  cleaning 
hii  feet  He  said  Uiat  he  would  just  as  soon 
live  in  it.  Father  was  always  smoking  and 
when  he  would  empty  his  pipe  he  would  empty 
it  on  the  stove,  on  the  outside  of  the  stove,  or 
else  on  the  floor.  I  have  heard  mother  speak  to 
bim  about  that.  I  don't  remember  woat  he 
would  say.  I  have  seen  him  blow  his  nose  on 
the  floor  to  dirty  it  He  did  not  chew  tobacco 
Very  much;  did  once  in  awhile.  He  would 
sometimes  spit  on  the  stove.  It  would  some- 
times go  in  and  sometimes  beyond  the  side. 
Hy  mother's  conduct  toward  him  was  kind. 
During  the  past  year  his  conduct  toward  her 
wasn't  very  Kind.  She  couldn't  do  anything  to 
please  him,  and  he  would  find  fault  with  every- 
thing she  did.    I  heard  him  swear  at  her  once." 

Complaint  Is  also  made  as  to  his  lade  of 
personal  cleanliness,  but  it  would  profit  no 
one  to  attempt  to  repeat  the  many  seeming- 
ly trivial  complaints  which  are  set  up  in  the 
record  and  discussed  in  the  briefs  aC  counsel. 

After  the  case  Iiad  been  heard,  an  amend- 
ment was  permitted  to  the  bill  of  complaint 
to  show  misconduct  on  the  part  of  the  de- 
fendant because  of  his  having  visited  fre- 
qtiently  a  resort  known  as  "Boyd's  Place," 
which  It  seems  was  at  one  time  a  saloon,  and 
later  a  place  where  men  congregated  to  play 
cards.  It  Is  complainant's  dalm,  and  she  so 
testified,  that  knowledge  of  this  habit  of 
Tlslting  Boyd's  Place,  because  of  its  bad 
reputation,  brought  great  shame,  humiliation, 
•ad  dlsgtaOB  to  her  and  her  Cainily. 


There  is  unquestionably  ground  for  the 
complaint  that  the  defendant  was  Inclined  to 
enjoy  a  game  of  cards,  which  he  Indulged  in 
even  when  small  amounts  of  money  were  at 
stake,  and  this  he  frankly  admits  in  his  tes- 
timony. It  is  true  that  his  conduct  in  fre- 
quenting the'  place  where  be  indulged  in 
this  practice  and  the  pleasure  that  he  seemed 
to  get  from  gambling  in  a  small  way,  could 
be  the  subject  of  some  criticism,  but  as  was 
said  by  this  court  in  Gadieux  y.  Cadieuz,  180 
Mich.  99,  at  page  105, 146  N.  W.  161,  at  page 
163: 

"While  culpable  and  an  evidence  of  moral 
instability,  we  are  not  prepared  to  hold  that, 
as  proven,  it  amounted  to  a  cause  of  divorce." 

We  have  carefully  read  this  record,  and 
although  having  in  mind  the  fact  that  the 
learned  chancellor,  who  heard  the  case  below, 
had  the  advantage  of  seeing  and  hearing  the 
witnesses,  nevertheless  we  cannot  escape  the 
conclusion,  taking  the  record  as  a  whole  and 
carefully  weighing  the  teetimony,  that  no 
Just  and  legal  cause  for  a  divorce  has  been 
proved.  These  parties  had  resided  together 
as  man  and  wife  for  a  period  of  20  years, 
and  it  does  not  appear  that  any  remarkable 
change  has  come  about  in  the  personal  con- 
duct and  habits  of  the  defendant  from  the 
time  of  his  marriage.  The  record  is  con- 
vincing that  both  of  the  parties  have  l>een 
industrious  and  apparently  willing  to  meet 
the  everyday  problems  of  life  in  the  proper 
spirit,  and  considering  their  station  in  life 
and  the  surroundings  in  which  the  defendant 
toUed  to  fulfill  his  duties  as  a  provider  for 
his  family,  assisted  by  the  complainant,  it 
does  not  seem  Just  and  equitable  that  now, 
when  the  defendant  has  reached  the  age  of 
70  years,  because  of  grievances  of  a  charac- 
ter which  might  easily  be  found  In  the  mar- 
ried life  of  many  people  in  such  a  period  of 
time,  he  should  be  deprived  of  the  associa- 
tion and  comfort  of  his  wife  and  only  ctiild, 
both  of  whom  he  still  insists  he  loves  and 
wishes  to  have  with  him.  As  this  court  said 
in  Root  T.  Root,  164  Mich.  644,  ISO  N.  W.  194, 
32  L.  R.  A.  (N.  S.)  837,  Ann.  Gas.  1912B,  740: 

"Neither  incompatibility  of  temper  nor  the  or- 
dinary misunderstandings  and  bickerings  which 
are  characteristic  of  the  marriage  relation  in  a 
considerable  percentage  of  cases,  have  been  made 
grounds  for  divorce  in  this  state.  The  legis- 
lature might,  if  it  chose,  extend  the  jurisdiction 
of  courts  to  grant  decrees  of  divorce  upon  these 
grounds.  It  has  not  done  so,  howe'ver,  and  those 
who  are  married  must  bear  the  real  or  fancied 
burdens  they  have  assumed,  unless  the  conduct 
of  one  entitles  the  other,  that  other  being  with- 
out fault,  to  a  severance  of  the  relation  for 
one  or  other  of  the  statutory  causes." 

We  are  of  the  opinion  that  in  this  case  the 
proofs  are  not  satisfactory  to  make  out  a 
case  of  extreme  cruelty  under  the  statute, 
and  that  the  decree  must  be  reversed  and 
the  bill  dismissed,  without  costs  to  either 
patty. 
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MIMiBTTE  ▼.  DETROIT  UNITED  EX. 

(No.  257.) 

(Supreme  Court  of  Michigan.     June  14,  1916.) 

1.  SntEKT  RAHiBOAOS  €=>117— iRJtTBT  TO  PBB- 

SONS    ON    Track  —  Contsibdtobt    Neou- 

OENCB— Questions  fob  Jubt. 

Where  one  driving  a  coal  wagon  weighing 
four  tons,  upon  approaching  the  track  of  a 
street  railroad,  stopped  30  feet  away  and  saw 
a  car  approaching  between  400  and  500  feet  dis- 
tant, and  thereupon  started  to  cross  the  track, 
he  was  not  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  Si  239-257;  Dec  Dig.  «=a 
117.] 

2.  STBKBT  SAirBOADB  «=sll8— ACTION  TOB  IN- 
jrUBIES  —   DeCLABATION   —   SUFFICIBNCT     TO 

Chabqk  Nbouoence. 

In  an  action  against  defendant  street  rail- 
road for  injuries  to  plaintiff,  the  driver  of  a 
coal  wagon,  in  collision  with  one  of  its  cars, 
where  the  declaration  averred  that  the  defend- 
ant's servants  "willfully,  wantonly,  recklessly, 
and  maliciously  ran  said  car  with  great  violence 
into  said  coal  wagon,"  such  allegation  sufficient- 
b  charged  gross  negligence  subsequent  to  the 
first  discovery  of  the  ^intiff  on  the  track  by 
defendant's  servants  to  support  an  instruction 
that  if  the  motorman  saw  the  plaintiff  on  the 
track,  and  might  have  stopped  the  car,  but  care- 
lessly failed  to  do  so,  the  company  was  liable. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  ff  268-269;    Dec.  Dig.  «» 

3.  Stbebt    Raiiaoaos    «cs>113  —  Injttbt    to 
Dbivbb  or  YsHiciiE  —  Neolioence  —  Obdi- 

NANCB. 

While  a  cit7  ordinance  limiting  the  speed 
of  street  cars,  to  be  available  to  establish  de- 
fendant's neijli^ence  in  an  action  against  the 
railroad  for  mjuries  to  one  on  its  track,  must 
be  pleaded,  nevertheless  an  unpleaded  ordinance 
was  admissible,  when  offered  only  as  affecting 
the  question  of  plaintiff's  negligence  in  going  on 
the  track  before  an  approaching  car. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  f§  229-238;    Dec.  Dig.  <S=» 

4.  Dahaoes  «=»173  —  Evidence  —  Eabninq 

POWEB. 

In  an  action  against  a  street  railroad  com- 
pany for  injuries  to  the  plaintiff,  the  driver  of  a 
coal  wagon,  evidence  as  to  the  plaintiff's  earn- 
ing power  as  a  railroad  brakeman,  an  occupa- 
tion which  he  had  followed  for  15  years,  he 
having  at  the  time  of  injury  an  application  on 
file  with  a  raUroad  to  re-enter  such  employment, 
was  admissible  on  the  point  of  damage,  since 
the  pecuniary  measure  of  his  loss  was  the 
amount  he  could  earn  in  his  usual  and  custo- 
mary employment,  the  duties  of  which  be  was 
qualified  to  discharge,  not  his  wages  at  a  mere 
temporary  job. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  SS  49(M92.  501 ;   Dec.  Dig.  «=»173.] 

5.  Evidence   iS=>539%  —  Expebt  Opinion  — 
Speed  of  Stbeet  Cab. 

Where  one  witness  had  been  a  brakeman  on 
a  steam  railroad  for  nearly  15  years,  had  rid- 
den with  the  motorman  on  street  cars,  and  ob- 
served the  stopping  of  cars,  while  the  other  bad 
driven  a  moving  van  in  the  city  for  more  than 
20  years,  had  ridden  upon  street  cars  daily, 
and  had  observed  their  speed  such  witnesses 
were  sufficiently  qualified  to  testify  to  the  speed 
of  tile  car  which  collided  with  plaintiCTe  coal 
wagon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f §  2350-2352 ;   Dec  Dig.  <8=»539%.j 


Error  to  drcalt  Court,  Wayne  Comity; 
George  S.  Hosmer,  Judge. 

Action  by  Alphonse  V.  Mlllette  against  the 
Detroit  United  Railway.  Judgment  for  plain- 
tifl,  and  defendant  brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DEB,  BIRD,  and  STEERE,  JJ. 

Corliss,  Leete  ft  Moody  and  A.  B.  Hall,  aU 
of  Detroit,  for  appellant.  Maxwell  W.  Ben- 
jamin, of  Detroit,  for  appellee. 

BIRD,  J.  PlaintlflF  and  bis  companion 
were  seated  on  a  wagon  load  of  coal,  weigh- 
ing about  four  tons,  going  north  on  Second 
avenue  in  the  city  of  Detroit  When  they 
reached  a  point  about  30  feet  south  of  de- 
fendant's north  track,  they  stopped  the  team 
and  made  observations.  To  the  west  the  way 
was  clear,  but  a  car  was  seen  approaching 
from  the  east  a  block  and  a  half  away,  or  be- 
tween 400  and  600  feet  Plaintiff  started  his 
team  across.  The  car  stopped  at  Elizabeth 
street  a  block  away,  and  then  came  on  rapid- 
ly. Plaintiff  was  delayed  somewhat  in  cross- 
ing by  reason  of  the  slipping  of  his  horses  on 
the  damp  pavement  When  It  began  to  look 
as  though  the  wagon  was  not  going  to  clear, 
the  companion  of  plaintiff  waived  his  hand 
to  the  motorman,  who  was  then  In  the  middle 
of  the  block,  to  slow  down.  The  motorman 
did  not  heed  the  warning,  bnt  turned  on  more 
power  and  increased  the  speed  of  the  car, 
and  collided  with  the  front  wheel  of  plain- 
tttTs  wagon,  shoving  the  wagon  along  the 
pavement  about  60  feet,  when  the  fuse  blew 
out  and  the  car  stopped.  Plaintiff  was 
thrown  from  his  wagon  and  Injured,  and  the 
Jury  fixed  his  compensation  at  |2,500.  The 
defendant  offered  no  testimony,  and  does  not 
dispute  its  own  negligence,  bnt  relies  upon 
the  contributory  negligence  of  the  plaintiff 
and  the  defects  in  his  case  to  defeat  a  re- 
covery. 

[1]  1.  For  plaintiff  to  attempt  to  cross  the 
tracks  ahead  of  the  car,  under  the  conditions 
as  they  existed  at  the  time  he  made  his  ob- 
servations, was  not  negligence  upon  his  part 
as  a  matter  of  law.  Seebach  v.  Michigan 
United  Railway,  177  Mich.  1,  142  N.  W.  1086, 
and  cases  dted.  His  observations  led  him 
to  believe  that  he  had  time  to  cross  the 
tracks  before  the  car  would  reach  that  point. 
His  horses  did  get  across,  and  It  is  quite 
likely  the  wagon  would  have  cleared,  had  his 
horses  not  slipped,  and  had  the  motorman 
decreased  the  speed  of  the  car,  instead  of 
Increasing  it 

[2]  2.  After  the  Jury  had  deliberated  for  a 
time,  they  returned  and  submitted  to  the 
court  the  following  question: 

"If  the  plaintiff  was  careless  or  negligent  in 
attempting  to  cross  the  track,  and  then,  after 
doing  BO,  fie  could  see  far  on  the  track,  that  tlie 
motorman  had  had  notice  of  the  obstruction,  but 
failed  to  stop  the  car,  although  he  could  and 
might  have  done  so,  is  the  plaintiff  entitled  t» 
damages?" 
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The  trial  eourt  Instrncted  them  again.  In 
substance,  as  he  had  theretotote  Instructed 
them,  that: 

"Gentlemen,  I  diarfe  yon,  In  caw  that  hap- 
pened, and  the  motorman  had  the  ability  and 
coold  have  stopped  the  car,  but  carelessly  and 
negligently  failed  to  do  so,  and  ran  down  on 
the  plaintiff,  that  the  company  is  liable." 

This  Instruction  Is  assigned,  as  error,  for 
the  reason  that  the  declaration  did  not  count 
upon  the  subseqaent  negligence  of  the  defend- 
ant An  examination  of  the  declaration  dis- 
closes an  averment  that  the  servants  of  de- 
fendant "willfully,  wantonly,  recklessly,  and 
maliciously  ran  said  car  with  great  violence 
into  said  coal  wagon."  This  allegation  was 
sufficient  to  charge  defendant  with  gross  neg- 
ligence. See  FIke  v.  Railway,  174  Mich.  207, 
140  N.  W.  692;  also  Baldwin  on  Personal 
Injuries,  g  138. 

[IJ  S.  Exception  was  taken  to  the  admis- 
sion of  the  ordinance  of  the  city  of  Detroit 
limiting  the  iveed  of  the  cars  to  16  miles  per 
hour.  Subsequently  some  discussion  'took 
place  between  counsel,  and  it  was  excluded, 
but  defendant  claims  that  it  left  Its  harmful 
effect  upon  the  Jury.  It  has  been  several 
times  held  by  this  court  that  an  ordinance, 
to  be  available  In  establishing  the  negligence 
of  the  defendant,  must  be  pleaded.  Rlchter 
y.  Hopper,  95  Mich.  221,  64  N.  W.  768;  Gard- 
ner V.  By.,  99  Mich.  182,  58  N.  W.  49.  The 
ordinance  was  not  pleaded  in  the  instant 
case,  but  was  ottered  only  for  the  purpose  of 
affecting  the  question  of  plaintiff's  negligence. 
For  this  purpose  It  was  admissible.  Putnam 
V.  D.  U.  R.,  164  Mich.  342,  129  N.  W.  860. 

[4]  4.  As  bearing  upon  the  question  of  dam- 
ages, the  plaintiff  was  permitted  to  Introduce 
testimony  of  his  earning  power  as  a  railroad 
brakeman.  This  was  assigned  as  error,  for 
the  reason  that,  when  injured,  his  occupation 
was  that  of  a  driver  of  a  coal  wagon,  whose 
wages  were  very  much  less  than  those  of  a 
brakeman.  The  injured  party's  damages  are 
measured  by  his  Inability  to  follow  his  usual 
employment  or  business,  and  are  not  confined 
to  the  temporary  employment  which  he  may 
be  following  at  the  time  of  the  Injury.  13 
Cyc.  47 ;  Railroad  y.  Perkerson,  112  Ga.  923, 
S8  8.  B.  366,  63  L.  R.  A.  210;  Peterson  v. 
Seattle  TracUon  Ck).,  23  Wash.  615,  63  Pac. 
5S8,  65  Pac.  643,  63  L.  R.  A.  686 ;  Louisville 
Ry.  Co.  y.  Clarke,  152  V.  S.  230,  14  Sup^  Ot 
STS,  88  li.  E4  422;  Chicago,  etc.,  Rd.  y. 
Long,  26  Tex.  Civ.  App.  601,  65  S.  W.  882; 
Mclntyre  v.  Railway,  37  N.  Y.  287.  The 
proofs  disclosed  that  plaintiff,  who  was  32 
years  of  age  when  Injured,  had  spent  the 
greater  part  of  his  working  years  In  the  ca- 
pacity of  a  railroad  brakeman  and  switch- 
noan,  and  when  Injured  he  had  an  application 
filed  with  the  Michigan  Central  Railroad  to  re- 
enter such  employment  If  he  were  actually 
qnalltled  to  discharge  the  duties  of  a  brake- 
Doan,  and  had  discharged  them  for  nearty  16 
years,  to  measure  his  loss  by  being  deprived 


of  his  ability  to  drive  the  coal  wagon  would 
not  be  Just  compensation. 

[t]  6.  The  assignments  of  wror  relating  to 
the  admission  of  the  testimony  of  the  plain- 
tiff and  of  the  witness  Griffen  with  reference 
to  the  speed  of  the  car  are  not  well  taken. 
The  record  shows  that  the  plaintiff  had  i)een 
a  brakeman  on  a  steam  railroad  for  nearly 
16  years,  and  that  he  had  ridden  with  the  mo- 
tormen  on  street  cars,  and  observed  the  stop- 
ping of  the  cars.  The  witness  Griffen  had 
been  driving  a  moving  van  In  the  city  of  De- 
troit for  upwards  of  20  years,  had  ridden 
upon  the  cars  almost  dally,  and  had  observed 
the  speed  of  the  cars  on  Grand  River  avenue. 
The  opinion  of  these  witnesses  might  not 
have  been  entitled  to  great  weight,  but  we 
think  they  qualified  themselves  to  express  an 
opinion  thereon.  Line  v.  Railway,  143  Mich. 
163,  106  N.  W.  719,  and  cases  cited. 

The  Judgment  of  the  trial  court  will  be  af- 
firmed. ■    

JOLMAN  V.  ALBERTS.      (No.  2D9.) 
(Supreme  Court  of  Michigan.    June  14,  1916.) 

1.  Pleadino  «=»406— Failurk  to  Dkmub  — 
Declaration  fob  Tout  —  Ailkqation  or 
Duty — Implication. 

In  an  action  for  injuries  to  pjalntiff  ia  a 
collision  between  defendant's  automobile  and 
her  husband's  buggy,  where  the  declaration  al- 
leged that  at  a  certain  time  the  defendant  was 
driving  an  automobile  in  a  public  street,  and 
at  a  certain  place  negligently  and  carelessly 
guided  such  automobile  so  that  it  ran  into  a 
Buggy,  standing  at  the  west  side  of  such  street, 
near  the  curb,  occupied  by  the  plaintiff,  and 
struck  such  buggy  with  such  force  as  to  throw 
the  plaintiff  out,  such  declaration  was  sufficient 
to  sustain  Judgment  when  not  opposed  by  de- 
murrer, since,  although  in  an  action  for  tort 
there  must  be  an  allegation  in  the  declaration 
of  defendant's  duty  to  plaintiff,  nevertiieless  in 
the  absence  of  a  demurrer,  where  the  facts  set 
forth  in  the  declaration  are  such  that  the  duty 
can  be  implied  therefrom,  the  Judgment  based 
on  pleading  wiU  be  sustained. 

[Ed.  Note. — Kor  other  cases,  see  Pleading, 
Cent  Dig.  $|  1355-1359.  1361-1365,  1367-1374, 
1386;   Dec.  Dig.  <8=>40e.] 

2.  Appeal  and  Ebrob  <S=>10G0— Pbejddiciai. 
Ukbob— Aroument  of  Counsel. 

In  an  action  against  an  owner  of  an  anto- 
mobile  who  had  struck  plaintiff's  husband's  bug- 
gy with  his  car,  throwing  her  out,  where  counsel 
for  the  plaintiff  stated  in  argument  that  no  per- 
son would  for  one  moment  consider  going- 
through  life  in  plaintiff's  condition  for  any  sum 
of  money,  and,  upon  the  defendant's  objection 
that  it  was  Illegitimate  argument,  the  court 
stated  that  counsel  would  take  notice '  of  the 
objection  made,  and  counsel  for  the  defendant 
requested  that  the  court  correct  the  argument, 
which  the  court  refused  to  do,  his  action  was 
reversible  error,  since  the  refusal  was  likely 
to  lead  the  jury  to  believe  that  tlie  argument 
was  unobjectionable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g  4135;   Dec  Dig.  €=»1060.1 

Brror  to  Circuit  <3onrt,  Muskegon  County; 
James  E.  SolUvan,  Judge. 

Actlim  by  Sadie  Jolman  against  Frank  Al- 
tierts.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  for  new  trial. 
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Argned  before  BROOKB,  O.  J.,  and  McAI/- 
VAT,  KUHN,  MOORB,  8TONB,  OSTBAN- 
DER,  BIRD,  and  STEERB,  JJ. 

Clink  &  Farmer,  of  Muskegon,  for  appel- 
lant William  Carpenter,  of  Muskegon  (Har- 
ry W.  Jackson,  of  Muskegon,  of  counsel),  for 
appellee. 

BIRD,  J.  On  the  evening  of  August  80, 
1913,  plaintiff's  busband 'drove  up  close  to 
the  curb  on  the  west  side  of  Peck  street.  In 
the  city  of  Muskegon,  In  front  of  a  dwelling, 
to  call  for  hla  wife.  After  plaintiff  had  seat 
ed  herself  In  the  rear  seat  of  the  carriage, 
and  while  waiting  for  her  husband  to  enter 
the  carriage,  defendant  came  along  from  the 
rear  with  his  automobile  and  ran  Into  her 
carriage,  with  the  result  that  plaintiff  was 
thrown  out  and  severely  Injured.  Two 
things  concurred  to  make  It  difficult  for  de- 
fendant to  see  plaintiff's  carriage,  namely, 
the  overhanging  branches  of  the  shade  trees 
and  an  automobile  with  bright  lights  coming 
toward  him,  as  he  approached  plaintiff's  car- 
riage. Defendant  was  adjudged  guilty  of 
negligence  In  the  operation  of  his  car,  and 
plaintiff's  damages  were  assessed  by  the  Jury. 

[1]  1.  The  first  assignment  of  error  relates 
to  the  Insufficiency  of  the  declaration.  The 
point  made  Is  that  the  declaration  was  faulty 
for  the  reason  that  It  contained  no  allega- 
tion of  duty  nor  any  breach  of  duty.  The 
material  portl<»i  of  the  declaration  alleges 
that: 

"For  that  whereas,  heretofore,  to  wit  on  the 
thirtieth  day  of  August,  A.  J>.  1912.  at  the 
city  of  Muskegon  in  said  county,  at  about  the 
boor  of  nine  o'clock  in  the  afternoon,  the  said 
defendant  was  riding  in  and  driving  aiL  automo- 
bile along  Peck  street,  a  public  street  of  said 
dty,  and  when  between  Washington  avenue 
and  Grand  avenne,  he  negligently  and  careless- 
ly drove  and  guided  said  automobile  so  that  it 
ran  into  a  buggy  standing  on  the  west  side  of 
said  street  near  the  curb,  occupied  by  plaintiff 
and  other  persons  who  were  then  and  there 
in  the  exercise  of  due  care  and  caution  and 
free  from  negligence,  and  struck  the  said  bug- 
gy with  such  force  as  to  break  and  crush  it, 
and  thereby  threw  the  plaintiff  out  of  the  same, 
across  the  box  of  said  buggy,  and  upon  the 
ground." 

Counsel  Is  quite  right  In  his  contention 
that  the  rules  of  pleading  require  an  allega- 
tion In  the  declaration  of  the  duty  defendant 
owed  to  the  plaintiff  on  the  particular  occa- 
sion. Flint  &  Pere  Marquette  By.  Co.  v. 
Stark,  38  Mich.  717.  The  rigor  of  this  rule 
has  been  somewhat  modified  by  this  court  on 
several  occasions  by  holding  that,  where  the 
facts  are  so  set  forth  in  the  declaration  that 
the  duty  can  be  implied,  the  count  will  be 
sustained  In  the  absence  of  a  demurrer.  Ge- 
veke  v.  Ry.,  67  Mich.  689,  24  N.  W.  676 ;  El- 
la T.  Boyce,  112  Mich.  552,  70  N.  W.  U06. 
The  declaration  In  question,  we  think,  falls 
within  this  modified  rule.  The  facts  alleged 
are  such  that  the  duty  of  defendant  to  oper- 
ate bis  car  carefully,  and  In  such  a  manner 
as  to  avoid  colliding  with  plaintiff's  carriage. 


Is  clearly  implied  ttam  die  taeta  sbtted.  No 
demurrer  having  beoi  Interposed,  the  point  is 
not  now  available. 

[2]  2.  Serious  complaint  Is  made  of  the  ar- 
gument of  plaintiff's  dosing  argument  to  the 
Jury.  The  objectionable  portion  and  the  man- 
ner in  which  It  arose  wUl  be  gathered  from 
the  following: 

"Mr.  Cross:  I  take  an  exception  to  the  argu- 
ment ot  counsel,  Mr.  Carpenter,  that  there 
would  be  no  one  of  the  jurors  who  wonld  be 
willing  to  take  $5,000  for  the  injuries  of  the 
plaintiff.  That  is  not  a  legitimate  argument, 
and  our  Supreme  Cburt  has  so  held  it.  Mr. 
Carpenter:  I  will  withdraw  that  part  of  it. 
I  didn't  mean  anyttiing  wrong.  I  say  no  per- 
son would  for  one  moment  consider  going 
through  life  in  that  condition  for  any  sum  ot 
money.  Mr.  Cross :  I  make  the  same  objection 
to  that  It  is  illegitimate  argument  The 
Court:  Counsel  will  take  notice  of  the  objec- 
tion that  is  made.  Mr.  Cross :  1  ask  the  court 
to  correct  it  The  Court:  The  court  refuses 
to  go  any  further.     Mr.  Cross:    Exception." 

Under  the  holding  of  this  court  in  Hughes 
V.  City  of  Detroit,  161  Mich.  283,  126  N.  W, 
214,  137  Am.  St  Rep.  504,  Morrison  v.  Car- 
penter, 179  Mich.  207,  146  N.  W.  106,  and 
Wells  y.  RaUway,  150  N.  W.  340,  this  argu- 
ment was  improper.  If,  when  counsel  for 
the  plaintiff  withdrew  the  remark,  the  court 
had  granted  an  exception,  and  given  the  jury 
to  understand  that  It  was  improper  argu- 
ment, a  reversal  in  this  case  might  have 
been  avoided;  but  the  attitude  of  the  trial 
court  In  refusing  to  so  instruct  the  Jury  quite 
likely  left  the  impression  upon  the  minds  of 
the  Jurors  that  the  argument  was  luobjec- 
tionable. 

For  this  reason  we  feel  constrained  to  re- 
verse the  case  with  an  order  for  a  retrial. 


LUND  et  aL  r.  LOUGH  et  aL    (No.  258.) 
(Supreme  Court  of  Michigan.    June  14,  1915.) 
BvinsNCK   <S=>200— Aduissions— ADiassiBii.- 

ITT. 

In  an  action  against  defendants,  who  had 
lost  plaintiff's'  lighter,  which  they  had  taken 
without  permission,  through  failure  to  secure  it 
properly  in  a  storm,  where  defendants  contend- 
ed that  they  were  not  responsible  for  taking 
possession  of  the  lighter,  and  denied  all  re- 
sponsibility for  its  use,  evidence  was  admissi- 
ble that  after  the  lighter  had  broken  up  and  a 
defendant  had  come  aboard  a  tug,  he  said  he 
guessed  they  had  a  Ughter  to  pay  for  all  right 
enough. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  684-^86;    Dec.  Dig.  «=>200.] 

Error  to  Circuit  (Tourt,  Cheboygan  County ; 
Nelson  Sharpe,  Judge. 

Action  by  Robert  and  Charles  Lund  against 
Albert  Lough  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Argued  before  BROOKB,  0.  J.,  and  Mc- 
ALVAY,  KUHN,  MOORE,  STONE;  OS- 
TRANDBR,  BIRD,  and  STEERE,  JJ. 

I.  S.  Canfield,  of  Alpena,  for  appellants. 
O.  S.  Rdlley  of  ('heboygan,  for  aiqoellees. 
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BiRD,  J.  Plaintiffs  sued  and  recovered  a 
Judgment  In  tort  for  $650  against  the  de- 
fendants tor  their  negligence  In  failing  to 
care  for  and  protect  a  certain  lighter,  which 
was  tn  their  possession,  but  which  was  own- 
ed by  the  plalntUfa.  Not  being  content  with 
the  result  reached  by  the  trial  court,  the 
defendants  have  brought  the  case  to  this 
ooort  for  review. 

1.  It  is  urged  with  much  earnestness  that 
the  trial  court  was  in  error  for  refusing  to 
direct  a  verdict  in  belialf  of  defendants,  on 
the  ground  that  the  testimony  failed  to  dis- 
close any  negligence  on  their  part  It  is  not 
odly  the  claim  of  plaintiffs,  but  the  testi- 
mony tended  to  show  that  in  November  1913, 
the  defendants  took  possession  of  tlie  lighter, 
which  was  moored  in  Cheboygan  river,  with- 
out either  the  knowledge  or  consent  of  plain- 
tiffs, loaded  it  with  a  boiler  and  smokestack 
and  merchandise,  and  on  November  18th  had 
it  towed  to  Grace  Harbor,  a  point  20  miles 
south  of  Cheboygan,  wliere  they  were  carrying 
on  lumbering  operations;  that  they  refused 
to  permit  the  tug  to  convey  the  lighter  back 
to  Cheboygan  until  it  was  loaded  with  shin- 
gles :  that  in  consequence  of  such  refusal,  the 
return  of  the  lighter  was  delayed  several 
days;  that  on  the  2l8t  day  of  November, 
while  the  lighter  was  still  at  Grace  Harbor, 
a  severe  storm  prevailed,  and  the  lighter 
was  wrecked.  It  was  further  shown  that 
when  the  master  of  the  tug  learned  that  he 
was  not  to  take  the  lighter  back  with  Iilm,  he 
left  a  tow  line  and  anchor  and  gave  defend- 
ants instructions  how  to  securely  fasten  and 
anchor  the  Ughter,  so  that  it  would  safely 
outride  the  storm ;  that  defendants  neglected 
t6  follow  the  InstructionB  given  by  the  mas- 
ter, and  it  Is  claimed  that  they  faUed  to  ex- 
erdse  ordinary  care  In  secuiMng  and  anchor- 
ing tbe  lighter,  and  In  consequence  thereof 
the  lighter  was  wrecked  and  became  a  total 
loss.  These  items  of  proof,  or  most  of  them, 
were  disputed,  but  if  plaintiffs'  version  were 
believed  by  the  jury  they  were  sufficient  to 
estaliUsh  the  negligence  of  the  defendants. 

2.  Complaint  is  made  of  the  admission  of 
certain  statements  In  the  nature  of  admis- 
sions claimed  to  have  been  made  by  defend- 
ant Iiougli.  The  following  testimony  wUl 
illustrate  the  nature  of  them.  Cook,  the  mas- 
ter of  the  tug,  was  permitted  to  testify,  over 
defendants'  objection,  that: 

"Ifr.  Lough  came  aboard  of  the  tug  after  the 
licbter  had  broken  up,  and  I  told  him  that  I 
regretted  very  much  that  the  thing  had  hap- 
pened, and  he  says,  'Yes,  sir ;  I  guess  we  have  a 
lighter  to  pay  for  all  right  enough.' " 

In  view  of  the  contention  of  the  defend- 
ants on  the  trial  that  they  were  not  re- 
qwnsible  for  taking  possession  of  the  lighter, 
and,  farther,  that  they  were  not  responsible 
for  the  lighter  not  being  returned  by  the  tug, 
and  denying  all  responsibility  for  ite  loss,  we 
think  the  testimony  was  properly  received. 
If  Mr.  Lough  made  the  statement  credited 


to  him  that  "I  guess  we  have  a  lighter  to  pay 
for  all  right  enough,"  it  furnished  a  basis 
for  an  inference  that  he  himself  understood 
that  he  had  neglected  some  duty  which  he 
owed  the  plaintiffs  to  see  that  their  property 
was  properly  protected. 

Several  assignments  are  based  upon  the 
charge  of  the  court  We  have  examined 
them  with  reference  to  the  criticisms  made, 
but  do  not  think  they  are  well  taken. 

The  Judgment  of  the  trial  court  Is  aX- 
flrmed. 


BOBBINS  T.   MAGOON   &  EIMBAIJi  CO. 

(No.  265.) 
(Supreme  Oanrt  of  Michigan.     June  14,  191S.) 

1.  Masixb  and  Sebvant  <8=3l25  —  Injubt 
FBOII    ANIUAIi — Knowlsdqe    ov    Yicious- 

NESS. 

In  an  action  for  the  death  of  a  servant 
from  the  kick  of  a  mule,  the  knowledge  of  de- 
fendant's teamster  and  barnman  that  the  mole 
used  00  defendaut's  ice  wagon  was  viciuus  was 
sufficient  to  charge  defendant  with  knowledge 
of  such  vidouaness. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  243-2S1;  Dea  Dig.  <S=» 
125.] 

2.  Masths  aitd  Sbbvart  $=3274— Action  fob 
Death — Evidbnce — Viciocbness  of  Mule. 

In  an  action  for  the  death  of  a  servant 
from  the  kick  of  a  mule  driven  on  defendant's 
ice  wagon  and  which  Its  teamster  had  directed 
him  to  put  in  the  barn,  evidence  as  to  whether 
the  teamster  had  heani  from  others  that  the 
mule  was  a  kicker  and  as  to  hti  other  knowl- 
edge of  its  kicking  propensities  was  admissible 
to  show  his  notice  ot  ite  vicious  character. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gf  939-949 ;  Dec.  Dig.  «==> 
274.] 

3.  Masteb  ano  Sebvant  4=>270— Aottoit  ros 

INJUBT— BVIOINCB — ViCIOUBNEBS  OF  MuUk. 

Testimony  of  the  employe  who  succeeded 
deceased  on  the  wagon  as  to  vicious  acts  of 
the  mule  immediately  after  the  injury  was  ad- 
missible as  showing  the  mule's  vicious  char- 
acter. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  913-927,  932;  Dec. 
Dig.  <8=>270.J 

Error  to  Circuit  Court  Muskegon  County; 
James  E.  Sullivan,  Judge. 

Action  by  William  A.  Bobbins,  administra- 
tor of  the  estate  of  William  J.  Bobbins,  de- 
ceased, against  the  Magoon  &  Kimball  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  ^ror.  Beversed,  and  new  trial  or- 
dered. 

Argued  before  BBOOKB,  C.  J.,  and  Mc- 
ALVAY,  KTJHN,  MOOBB,  STONE,  OSTBAN- 
DEIB,  BIBD,  and  STEERE,  JJ. 

John  O.  Anderson,  of  Mu£kegon  (Cross, 
Vanderwerp,  Foote  &  Boss,  of  Muskegon,  of 
counsel),  for  appellant  R.  J.  Macdonald,  of 
Muskegon  (W.  J.  Tomer,  of  Muskegon,  of 
counsel),  for  appelleei. 

BIBD,  J.  In  June,  1918,  defendant  was 
engaged  In  the  business  of  selling  and  de- 
livering ice  to  its  customers;  in  the  city  of 
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Moskegon.  PlalntUTs  Intestate  was  employed 
to  asslat  one  of  defendant's  regular  teamsters 
In  making  the  deliveries.  On  June  28th,  at 
about  midnight,  the  men  finished  their  work 
and  drove  to  defendant's  office.  The  team- 
ster Dobbs  directed  plaintiff's  Intestate  to 
drive  the  mules  to  the  bam,  while  he  went  to 
the  office  and  made  his  dally  settlement. 
Plaintiff's  Intestate  compiled  with  this  di- 
rection and  drove  the  mules  to  the  bam. 
The  teamster  followed  soon  after,  and  found 
him  lying  on  some  hay  a  short  distance  from 
the  mules.  Upon  Inqniry,  he  learned  from 
him  that  one  of  the  mules  had  kicked  him 
when  he  leaned  over  to  unhitch  the  tug.  His 
injuries  proved  fatal  the  following  day.  It 
is  claimed  by  the  plaintiff  that  the  mule 
was  vicious,  and  that  defendant  ttad  knowl- 
edge of  the  fact  prior  to  the  injury,  and  for 
this  negligence  In  directing  the  deceased  to 
work  with  the  vicious  mule,  it  is  liable  in 
this  action.  The  trial  court  directed  a  ver- 
dict for  the  defendant  on  the  ground  that 
the  proofs  failed  to  show  that  the  defendant 
had  knowledge  of  the  vicious  character  of 
the  mule,  and  this  presents  the  principal 
question  In  the  case. 

[1]  Plaintiff  sought  to  charge  the  defendant 
with  notice  and  knowledge  of  the  fact  that 
the  mule  was  vicious,  by  showing  that  Dobbs, 
the  teamster,  and  McXkinald,  the  bamman, 
had  knowledge  that  the  mule  was  vicious,  and 
it  is  claimed  on  the  part  of  the  plaintiff  that 
this  knowledge,  so  possessed  by  the  servant 
of  defendant,  was  sufficient  to  charge  the 
defendant  with  knowledge  of  the  fact  On 
the  other  hand,  It  is  claimed  by  the  defend- 
ant that  the  mere  fact  that  its  teamster 
and  barnmen  had  notice  of  the  vicious  char- 
acter of  the  mule  would  not  chai^  the  de- 
fendant with  knowledge  of  the  fact  The 
general  rale  making  the  knowledge  of  the 
servant  the  knowledge  of  his  master  in  such 
cases  is  stated  as  follows: 

"Knowledge  of  a  servant  or  agent  of  an  ani- 
mal's vicious  propensities  will  be  Imputed  to 
the  master  when  such  servant  or  agent  has 
charge  or  control  over  the  animal,  but  not 
otherwise."    2  Cyc.  37& 

This  rule  was  followed  by  this  court  in 
Noble  V.  Railway,  98  Mich.  249,  67  N.  W.  126. 
That  case  involved  the  vlciousness  of  a  team 
of  horsea  The  trial  court  in  that  case  in- 
stracted  the  Jury  that: 

"In  this  connection  you  are  instmcted  that 
whatever  this  defendant's  driver,  Congdon,  be- 
fore this  accident  in  question,  and  in  the 
course  of  his  employment,  learned  or  discover- 
ed with  respect  to  the  character  or  disposition 
of  these  horses  is  presumed  to  have  been  known 
by  the  defendant,  and  the  defendant  is  charge- 
able with  such  knowledge  possessed  by  Gong- 
don." 

And  this  court  held  that  the  foregoing  was 
a  proper  statement  of  the  law.  The  rule  was 
again  followed  in  Mellke  t.  Schabble,  159 
Mich.  168,  123  N.  W.  652.  The  vlciousness  of 
a  dog  was  in  question,  and  it  was  held  that 
whatever  knowledge  or  Information  came  to 


the  servant  who  had  the  dog  In  charge  was 
notice  to  the  master.  The  case  of  Brown 
V.  Green,  1  PennewUl  (Del.)  636,  42  Atl.  991, 
is  an  interesting  one,  because  of  the  fact 
that  this  rule  was  applied  to  a  state  of  facts 
very  much  like  those  involved  in  this  case. 
Tested  by  this  rule,  we  most  conclude  that, 
in  view  of  the  proof  received  and  the  prof- 
fered proofs,  the  trial'  court  wae  in  error  in 
directing  a  verdict  for  the  defendant  on  this 
ground. 
.  [2]  The  witness  Dobbs  was  not  permitted 
to  answer  the  following  questions:  (1)  "Q. 
Did  yoa  bear  from  others  that  he  was  a 
kicker?"  (2)  "Q.  What  other  knowledge,  U 
any,  did  you  have  of  his  kicking  propensities 
before  tills  happened?"  The  witness  Wher- 
ry, who  succeeded  the  deceased  on  the  wagon, 
was  not  permitted  to  testity  as  to  vldons 
acts  of  the  mule  immediately  after  the  in- 
Jury. 

The  first  question  was  rejected  becanse  it 
was  hearsay.  It  was  competent  for  the  pur- 
pose of  showing  notice  of  the  vicious  char- 
acter of  the  mule  to  the  servant,  and  it  should 
have  been  admitted.  I 

The  second  question  was  proper  as  It  bore  i 
directly  upon  the  issue  as  to  whether  the  , 
mule  was  in  fact  vicious.  , 

[3]  The  vritness  Wherry  should  have  been 
permitted  to  testify  to  vldons  acts  ot  the 
mule  immediately  after  the  injury  to  de- 
ceased. It  had  a  tendency  to  establish  the 
character  of  the  mule  with  reference  to  vl- 
ciousness. Acts  tending  in  that  direction 
which  occurred  after,  as  well  as  before,  the 
injury  were  competent  for  that  purpose.  2 
Cyc.  886;  Brown  v.  Oteen,  supra;  Noble  ▼. 
Railway,  supra. 

For  the  errors  pointed  oat,  the  Judgment 
will  be  reversed  and  a  new  trial  ordered. 

STEERE,  MOORE,  OSTRANDESt,  EUHN, 
BROOKE,  and  STONE^  JJ.,  concorred  with 
BIRD,  J. 

McALYAT,  J.  I  find  no  evidence  in  the 
case  to  prove  that  deceased  was  kicked  by 
the  vicious  mule;  however,  I  concur  in  the 
result 


SUNDAY   LAKE   IRON  CO.  T.   WAKE- 
FIELD  TP.  (No.  266.) 

(Supreme  CSoort  of  Michigan.    June  14,  1916.) 

1.  Tazatiok    «=9498  — Assessmkitt  — Oveb- 

VALUATIOW— FBAUD. 

An  assessment  of  property  for  taxation  is 
not  fraudulent,  though  excessive,  where  the  as- 
sessors did  not  act  from  Improper  motives;  but 
where  an  assessment  is  purposely  made  too 
high  through  prejudice  or  a  reckless  disregard 
of  duty,  contrary  to  what  must  necessarily  be 
the  judgment  of  all  competent  persons,  the  as- 
sessment is  fraudulent  and  Justifies  injunctive 
relief. 

[Ed.  Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  fi  918-919;   Dec.  Dig.  <S=>498.] 
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2.  TAXATIOIT      ^3d3^7  —  ABBBSail^KT-'  OVKK- 

TALUATioN— Fraud. 
Where  the  Board  of  State  Tax  Commia- 
sknem.  in  assessing  rninins  property,  need  in- 
formation produced  (or  it  by  disinterested  ex- 
perts of  high  standing  in  accordance  with  au- 
thority granted  by  statute,  and  one  of  the  com- 
missioners was  familiar  with  the  dcTelopment 
of  mining  properties  tnd  ore  formation,  and  the 
commissioners  acted  in  good  faith  on  all  the 
information  at  hand,  the  assessment,  though 
possibly  too  high  or  too  low,  was  not  fraudulent, 
and  the  owner,  paying  taxes  thereon  under  pro- 
test, CDold  not  recover  them, 

[Ed,  Note.— For  other  cases,  see  Taxation, 
Cent  IMg.  H  579-^1,  683;  Bee  Dig.  «=> 
347.] 

3.  Taxatioit   «=964S  — '  ABSEBSUKira  —  INX- 

QUAUTiKs  or  AsaxssMKNTS— FsAro, 

In  an  action  to  recover  taxes  on  mining 
property  paid  under  protest  evidence  held  not 
to  show  intentional  inequality  of  assessments 
of  the  mining  property  and  other  property,  and 
the  taxes  were  not  invalid  on  the  ground  of 
fraud. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  1006-1016;   Dec.  D;g.  <8=>{>43.] 

E^or  to  drcuit  Court,  Gogebic  County; 
Samnel  S.  Cooper,  Judge. 

Action  by  the  Sunday  Lake  Iron  Company 
against  the  Township  of  Wakefield.  Tbere 
was  a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DEH,  BIRD,  and  STEERS,  JJ. 

William  P.  Belden,  of  Ishpeming  (Horace 
Andrews,  of  develand,  Ohio,  of  counsel),  for 
appellant.  J.  A.  O'Neill  and  Le  Gendre  & 
IMscoll,  all  of  Ironwood,  for  appellee. 

KUHN,  3,  Tills  action  Is  brought  In  as- 
snmpsit  to  recover  from  the  defendant  $31,- 
010.45  In  taxes  on  Its  property  for  the  year 
1911,  paid  by  the  plaintiff  under  protest  At 
tlie  condnslon  of  the  testimony,  the  trial 
court  directed  a  verdict  for  tbe  defendant  of 
no  cause  of  action,  and.  Judgment  being  en- 
tered thereon,  plaintiff  brings  tbe  case  to 
this  court  for  review  by  writ  of  error. 

The  property  of  tbe  plaintiff  was  assessed 
in  the  years  1910  and  1911  by  the  township 
snpervlsor  at  $65,000.  In  1911,  the  Board  of 
State  Tax  Commissioners,  acting  under  an- 
thorlty  of  legislative  enactment  (Act  No.  114, 
P.  A.  1911),  employed  an  expert  mining  engi- 
neer, Mr.  James  R.  Finlay,  of  New  York  City, 
to  assist  It  in  making  an  appraisal  of  the 
ralne  of  tbe  mining  properties  throughout  the 
state.  Mr.  Finlay,  assisted  by  Dr.  O.  K. 
Lelth,  professor  of  geology  In  the  University 
of  Wisconsin,  and  others,  made  an  investlga- 
ttos  of  these  properties  extending  over  a 
period  of  three  months,  and  made  a  report  to 
the  Board  of  State  Tax  Commissioners  with 
reference  thereto  on  August  18,  1911,  which 
report  contained  a  valuation  of  tbe  plalntlfTs 
property.  The  method  pursued  by  Mr.  Fin- 
lay and  Ills  assistants  In  making  this  ap- 
praisal Is  set  forth  and  commented  upon  In 
the  opinion  of  this  court  written  by  Mr.  Jus- 


tice Ostrander,  In  tbe  case  of  Newport  Min- 
ing Co.  V.  City  of  Ironwood,  152  N.  W,  1088. 
Mr.  Flnlay'8  estimate  of  the  value  of  tbe 
property  of  the  plaintiff  company  was  $1,- 
480,000. 

At  a  hearing  by  the  State  Board  of  Tax 
Commissioners  In  the  village  of  Bessemer  in 
October,  1911,  held  for  the  purpose  of  re- 
viewing the  assessments  of  mining  proper- 
ties in  the  township  of  Wakefle?d,  tbe  board 
raised  the  assessment  of  plalntlfTs  property 
from  $6S,000  to  $1,071,000.  At  tbU  heartng 
the  plaintiff,  by  Its  representative,  objected 
to  the  assessment  on  the  grounds  that: 
First,  tbe  valuation  was  grossly  in  excess  of 
the  true  cash  valne;  second,  tbe  Finlay 
method  of  determining  the  value  was  con- 
trary to  the  manner  in  which  other  property 
was  assessed  throughout  tbe  state;  and, 
third.  It  was  not  proportionate  to  the  assess- 
ment of  other  property  generally  In  Wake- 
field township. 

The  claims  that  are  now  urged  by  connsel 
for  appellant  are  stated  by  them  In  their 
brief  as  follows : 

(1)  That  the  said  board  committed  a  fraud 
upon  the  rights  of  the  plaintiff  in  willfully 
raising  the  assessment  of  its  property  to  an 
amount  in  excess  of  its  true  value,  while  at  the 
same  time  with  full  knowledge  of  the  general 
underassessment  of  other  property  it  wronRfol- 
ly  refused  to  raise  or  increase  at  all  the  assess- 
ment of  such  other  property,  with  the  purpose 
and  effect  of  making  the  plaintiS  pay  more 
than  its  just  proportion  ot  the  taxes  for  the 
year  1913. 

(2)  That  the  action  of  the  State  Board  here 
complained  of  resulted  in  denying  to  the  plain* 
tiff  the  equal  protection  of  the  laws  of  the  state 
of  Michigan,  and  in  substance  and  effect  took 
the  plaintiff's  property  without  dtie  process  of 
law,  in  violatioa  of  the  provisions  of  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States. 

(3)  That  tbe  Board  of  State  Tax  Commis- 
sioners willfully  and  fraudulently  imposed  upon 
the  property  of  the  plaintiff  an  assessed  valua- 
tion !;rosBly  in  excess  of  its  true  cash  value. 

(4)  That  the  plaintiff  is  entitled  on  this  rec- 
ord to  have  judgment  entered  in  its  favor. 

In  general.  It  Is  plalntifiTs  claim  that  Mr. 
Finlay  obtained  bis  results  wlthont  personal 
examination  and  acted  largely  on  Informa- 
tion derived  from  maps  and  knowledge  ob- 
tained from  Mr.  Iieltb,  bis  assistant,  who  did 
visit  tbe  mine,  and  that  acting  upon  this  in- 
formation he  estimated  that  the  ote  deposit 
in  the  Sunday  Lake  and  Brotherton  mines — 
the  latter  adjoins  tbe  former  on  the  west — 
contained  3,600,000  tons,  1,500,000  of  which 
be  Judged  were  in  tbe  Sunday  Lake  property. 
Witnesses  were  produced  on  the  pert  of  the 
plaintier  who  testified  that  the  deposit  In  tbe 
plalntlfTs  mine  could  not  be  expected  to  ex- 
ceed 400,000  tons,  and  that  its  value  was  not 
over  $550,000,  and  <m  the-  trial  a  map  'Waa 
{NTodnced  showing  a  dyke  which  imdwlaid 
the  Brotherton  mine  and  dipped  toward  thfe 
east,  below  which  drilling  had  discovered  no 
ore.  There  was  evidence  that  the  approach 
to  this  dyke  In  tbe  Brotherton  mine  bad  been 
Indicated  by  an  Increasing  amount  of  noO- 
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Beasemer  ore,  and  that  subseqnent  develoi^- 
menu  In  1912  showed  that  tlie  Brotberton 
mine  did  not  bear  oat  the  escpectations  of 
1911,  one  of  the  plaintiff's  witnesses  saying  it 
had  run  oat ;  and  also  that  on  the  twentieth 
level  in  the  Brotherton  mine  (the  lowest  level 
in  1911)  the  dyke  was  runnlnK  in  a  down- 
wardly direction,  but,  at  the  intersection  of 
the  twenty-first  level,  reached  in  1912,  it  had 
changed  its  coarse  to  a  more  horizontal  di- 
rection, the  engineer  who  had  prepared  the 
map  saying  that  It  was  flattening  rapidly 
toward  the  east.  Coupling  this  evidence  with 
the  fact  that  the  amount  of  non-Bessemer  ore 
was  increasing  rapidly  in  the  Sunday  Lake 
mine,  the  plaintiff  contends  that  it  is  well- 
nigh  certain  that  the  dyke  will  soon  be  en- 
countered and  the  ore  exhausted  in  the  Sun- 
day Lake  mine. 
.  It  is  defendant's  claim  that  the  record 
shows  that  these  claims  on  the  part  of  the 
plaintiff  are  met  by  the  testimony  of  Mr. 
Finlay,  who  said  that  in  making  his  valua- 
tion he  had  considered  the  presence  of  the 
dyke,  and  that  the  ore  body  had  been  show- 
ing an  enlargement  in  the  Sunday  tiake  prop- 
erty which  would  make  unnecessary  the 
depth  assumed  by  the  plaintiff  to  be  required 
to  develop  1,500,000  tons ;  also,  the  testimony 
of  Dr.  L«ith,  who  said  that  a  subsequent  ex- 
amination of  the  mine  in  1912  did  not  modi- 
fy, In  his  opinion,  the  value  fixed  by  Mr. 
Finlay ;  also,  the  admission  of  plaUitlff's 
witness  Growell,  a  mining  engineer,  who  stat- 
ed that  he  thought  the  dyke  would  eventually 
get  to  Sunday  Lake  mine,  but  "Just  what 
angle  it  will  assume  when  it  comes  there  I 
cannot  say." 

In  the  opinion  of  this  court  In  the  New- 
port Mining  Company  Case,  supra,  we  have 
discussed  and  determined  the  propriety  of 
the  Finlay  method  of  appraising  mining 
property  and  of  the  use  of  such  an  appraisal 
by  the  State  Board  of  Tax  Commissioners  la 
reviewing  the  assessmenta  Indeed,  In  this 
ease  no  serious  criticism  is  made  of  that 
method  of  appraisal,  and  it  Is  said  tliat  it, 
*Vhen  based  upon  correct  factors  and  as- 
sumptions, might  produce  reasonably  satis- 
factory results."  It  is  insisted,  however, 
that,  because  It  was  hastily  and  superficially 
applied  in  the  instant  case,  it  resulted  In  a 
legal  fraud,  in  that  the  property  of  the  plain- 
tiff company  was  assessed  grossly  in  excess 
of  its  true  cash  value.  It  is  urged  that,  as 
a  matter  of  law,  the  proof  of  fraud  does  not 
require  the  establishment  of  an  evil  or  vi- 
cious intent  on  the  part  of  the  State  Board  of 
Tax  Commissioners,  and  that  all  that  it  Is 
necessary  to  show  Is  that  the  act  in  question 
was  wrongful  and  that  it  was  intentionally 
done,  and  that  if  its  result  was  to  produce 
Injury  It  is  fraudulent  in  the  eye  of  the  law. 

With  reference  to  this  claim,  the  learned 
trial  Judge  in  his  charge  said : 

"We  find  that  the  State  Board  of  Tax  Com- 
nlastonen  took  these  figures  of  Mr.  Finlay  of 
fl,400,000  and  considered  them,  and  considered 
the  method  ^y  which  he  placed  the  value  upon 


the  mfaie,  and  then  made  a  rednettoa  of  ap- 
proximately $388,000  from  those  ficrures,  mak- 
mg  the  assessment  as  fixed  by  the  State  Board 
of  Tax  Commissionen  at  $1,072,000 ;  the  State 
Board  of  Tax  Commissioners  having  raised  the 
property  from  $65,000  to  |l,072X)00.  The  im- 
mense difference  between  Mr.  Finlay's  figures 
and  the  State  Board  of  Tax  Commissioners,  ap- 
proximately $388,000.  shows  eoadusively  that 
tfaey  did  not  accept  all  «f  his  figures,  but  made 
an  enormous  allowance  from  his  figures;  in 
fact,  they  cut  them  approximate  26  per  cent., 
so  that  the  State  Board  of  Tax  Commissioners 
assessed  this  property  at  26  per  cent,  below  its 
cash  value  as  fixed  by  Mr.  Finlay. 

"I  find  no  evidence  in  this  case  which  would 
justify  the  court  in  arriving  at  a  conclusion 
that  the  State  Board  of  Tax  Commissioners  act- 
ed fraudulently  towards  this  plaintiff,  or  un- 
justly. The  evidence  all  indicates  that  they 
used  their  best  judgment  and  their  honest  en- 
deavors, assisted  by  the  state,  in  having  this 
expert  employed,  and,  after  an  expenditure  of 
many  thousands  of  dollars  in  getting  this  in- 
formation, I  think  there  is  but  one  conclusion, 
and  that  is  that  the  State  Board  of  Tax  Com- 
missioners acted  fairly,  honestly,  and  justly 
towards  this  plaintiff  m  arriving  at  this  valu- 
ation upon  the  property  in  question,  and  there 
is  nothinir  to  justify  the  court  in  setting  aside 
their  action  and  finding  a  verdi<^  in  favor  of 
the  plaintiff.  I  know  of  no  way  by  which  a 
moire  accurate  or  just  method  could  be  found 
for  getting  at  the  value  of  these  mines." 

[1,2]  The  law  In  this  state  with  reference 
to  fraudulent  overvaluation  for  taxation  pur- 
poses has  recently  had  the  consideration  of 
this  court.  In  the  case  of  Island  Mill  Lum- 
ber Co.  V.  City  of  Alpena,  176  Mich.  579,  142 
K.  W.  771,  in  which  Mr.  Jostioe  Steere,  In 
speaking  for  the  court,  said: 

"Counsel  for  plaintiff  contend  that  the  qnes- 
tion  of  fraud  is  never  a  question  of  law,  but 
is  always  held  by  all  courts  to  be  a  question  of 
fact  for  the  jury,  citing  numerous  cases.  This 
is  unquestionably  correct,  when  there  is  in  the 
case  legitimate  evidence  of  fraud  to  raise  the 
issue,  but  whether  or  not  there  is  any  proba- 
tive evidence  of  fraud  in  the  case  is  a  question 
of  law  for  the  court  Fraud  is  never  presum- 
ed ;  there  must  be  evidence  tending  to  prove  it. 
The  law  upon  the  question  of  fraudulent  over- 
valuation for  taxation  purposes  is  well  settled 
in  this  state.  It  must  be  something  more  than 
an  honest  mistake  in  judgment  to  defeat  a  tax. 
In  2  Cooley  on  Taxation  (3d  Ed.)  p.  1459,  it 
is  said :  'An  assessment  is  not  fraudulent  mere- 
ly because  of  being  excessive,  if  the  assessors 
have  not  acted  from  improper  motive;  but,  if 
it  is  purposely  made  too  high  through  preju- 
dice or  a  reckless  disregard  of  duty  in  opposi- 
tion to  what  must  necessarily  be  the  judgment 
of  all  competent  persons,  •  •  •  the  case  is 
a  plain  one  for  the  equitable  remedy  by  injunc- 
tion.' In  such  case  the  tax  is  necessarily  in- 
valid. The  above  rule  has  been  quoted  by  this 
court  with  approval  and  consistently  followed. 
The  subject  is  exhaustively  discussed,  with  ci- 
tation of  numerous  authorities,  in  Pioneer  Iron 
Co.  V.  City  of  Negaunee,  116  Mich.  430,  74  N. 
W.  700,  and  City  of  Muskegon  v.  Boyce,  123 
Mich.  635.  82  N.  W.  264." 

See,  also.  Port  Huron  t.  Wright,  150  Mich. 
279,  114  N.  W.  76. 
After  a  careful  consideration  of  this  record 

and  the  plaintlfTs  claims,  and  considering  all 
the  testimony  produced  in  the  light  most  fa- 
vorable to  the  plaintiff,  vrithout  determining 
the  relevancy  of  such  testimony  as  was  ad- 
mitted to  show  changes  in  conditions  subse- 
quent to  the  assessment,  we  cannot  agree 
that  there  Is  as;  evidence  to  sustain  the 
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diarge  that  the  State  Board  of  Tax  Commis- 
■looers,  in  disregard  of  Its  dnty,  recklessly 
or  Intentionally  or  fraudulently  oTerralued 
the  plaintiff's  property  for  taxation.  Apply- 
ing the  role  dted  above  in  the  Island  Mill 
Lumber  Ck>.  Case  from  Cooley  on  Taxation,  it 
cannot  be  said  that  the  State  Board  of  Tax 
Commissioners  acted  in  "reckless  disregard 
of  duty,  in  opposition  to  what  must  neces- 
sarily be  the  judgment  of  all  competent  per- 
sona" In  fixing  the  value  of  this  mine  the 
State  Board  did  use  the  Information  produc- 
ed for  it  by  disinterested  experts  of  a  high 
standing,  in  accordance  with  authority  grant- 
ed by  an  act  of  the  Legislature  of  this  stata 
The  figure  arrived  at  may  possibly  have  been 
in  fact  too  high  or  too  low,  but  Mr,  Shields, 
one  of  the  commissioners,  who  himself  bad 
charge  of  the  review,  and  was  familiar  with 
the  development  of  iron  mines  on  the  Gogebic 
range  and  Its  ore  formation,  we  are  convinc- 
ed, acted  honestly,  fairly,  and  in  good  kalth 
npon  all  the  information  he  had  at  hand,  and 
made  a  proper  and  legal  assessment  In  fixing 
the  value  of  plaintiff's  mine  in  the  way  that 
he  did. 

[2]  The  claim  is  also  made,  as  was  made 
in  the  Newport  Case,  supra,  that  the  value  of 
one  class  of  property — mining  property — was 
raised  and  the  values  of  other  classes  of  prop- 
erty known  to  be  undervalued  were  not  rais- 
ed, and  that  such  intentional  inequality  of 
assiessmeut  constitutes  fraud  and  invalidates 
the  tax.  This  is  based  largely  upon  claimed 
admissions  of  Mr.  Shields  of  his  knowledge 
of  the  undervaluation  of  other  property  in 
the  state  and  In  that  locality,  and  the  fact 
that  great  Increases  were  made  in  the  assess- 
ment of  other  than  mining  property  in  the 
year  1912. 

An  examination  of  the  evidence  in  this  rec- 
ord is  convincing  that  the  business  of  the  de- 
fendant township  depended  almost  entirely 
npon  the  mining  business,  and  the  mine  of 
the  plaintiff  company,  which  was  one  of  the 
largest  mines  in  the  township,  in  1911  was 
assessed  at  the  small  sum  of  965,000,  al- 
though plaintiff  now  admits  that  it  is  rea- 
sonably worth  the  sum  of  ?450,000.  People, 
generally  at  least,  did  not  know  the  extent  of 
the  ore  deposits,  and  it  appears  that  buainess 
was  dull.  It  further  appears  that  after  the 
report  of  the  Finlay  appraisal  was  made  pub- 
lic, disclosing  the  value  and  the  long  life  of 
the  mines  in  the  township,  business  condi- 
titoa  in  the  village  and  township  of  Wake- 
field became  better  and  the  values  of  prop- 
erty increased.  These  changed  conditions, 
it  may  be  said,  at  least  in  part  accounted  for 
the  Increased  assessments  in  1912,  and,  as  In 
the  Newport  Case,  we  are  in  the  Instant  case 
unable  to  find  any  specific  data  in  this  record 
to  sustain  the  conclusion  that  the  nonmlning 
property  in  the  defendant  township  was  not 
assessed  relatively  as  high  In  1911  as  waa  the 
mining  property. 

We  are  convinced  that  the  trial  Judge  ar- 


rived at  the  proper  conclnsion  in  directing  a 
verdict  for  the  defendant  upon  this  record, 
and  the  Judgment  is  therefore  affirmed. 


MoQUREIN  V.  TOWNSHIP  BOARD  OF 
GRAND  RAPIDS  TP.    (No.  233.) 

(Supreme  Court  of  Michigan.     June  7,  1915.) 

1.  CaBTioRABi   «=>57  —  REvnw  —  Soofii  — 

Questions  of  Fact. 

In  certiorari  proceedings  to  review  the  ac- 
tion of  a  township  board  in  granting  a  saloon 
license,  where  the  return  to  the  writ  did  not 
■how  want  of  jurisdiction  in  the  board  to  ac- 
cept the  application  and  approve  the  bond,  an 
issue  of  fact  was  improperly  ordered  framed 
and  proofs  taken  to  determine  the  truth  of  the 
allegation  of  relator's  affidavit  supporting  his 
petition  for  the  writ  that  the  saloon  was  with- 
in a  mile  of  the  Soldiers'  Home,  contrary  to  law, 
the  writ  should  have  been  dismissed,  since  the 
office  of  "certiorari"  is  to  review  the  proceedings 
of  a  lower  court  or  official  board  to  determine 
if  it  exceeded  jurisdiction,  or  how  its  jurisdic- 
tion was  exercised,  not  to  review  questions  of 
fact,  while  the  return  to  a  certiorari  must  show 
the  plaintiffs  right  to  relief,  and,  if  it  is  insuffi- 
cient, he  must  cause  it  to  be  supplemented  by 
amendment,  and  cannot  rely  on  bis  own  affi- 
davit supporting  bis  petition  to  supply  the  de- 
ficiencies in  the  return. 

[Eld.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  {  145;    Dec.  Dig.  «=»57. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Certiorari.] 

2.  Cebtiobabi  <8=356—RETtrBN  —  Admissions. 

In  certiorari  proceedings  to  review  the  ac- 
tion of  a  township  board  in  granting  a  saloon 
license,  where  the  return,  as  certified,  was  a  full 
compliance  with  all  required  by  the  writ,  and 
was  silent  as  to  the  distance  of  the  saloon  from 
the  Soldiers'  Home,  upon  which  point  of  fact 
the  relator  claimed  the  action  of  the  board  was 
invalid  by  law,  the  allegation  of  the  relator's 
affidavit  supporting  his  petition  for  certiorari 
that  the  saloon  was  witmn  the  preswibed  dis- 
tance of  one  mile  was  not  admitted  oy  the  re- 
turn, since  only  the  jurisdictional  facts  shown 
by  the  record  in  certiorari,  which  is  the  return 
to  the  writ,  are  admitted  by  the  return,  if  not 
denied  by  it,  and  the  allegations  of  fact  in  the 
petition  for  the  writ,  concerning  which  no  re- 
turn is  required,  are  not  admitted. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  8§  143,  144;   Dec.  Dig.  «=a56.1 

3.  Cebtiobabi  «s>57— Questions  Pbesentxd 
ON  THH  -Reoobd— What  CoNBTn-DTsa. 

While  in  certiorari  proceedings  the  court 
considers  questions  of  law  only,  and  such  as 
are  supposed  to  be  presented  must  be  raised  in 
the  affidavit  for  the  writ,  nevertheless  the  record 
upon  which  the  determination  of  such  questions 
of  law  is  had  is  made  by  the  return,  not  the 
affidavit. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  |  145;    Dec.  Dig.  «=»57.] 

Case-Made  from  Circuit  Court,  Kent  Coun- 
ty; WiUiam  B.  Brown,  Judge. 

Certiorari,  on  the  relation  of  WiUlam  T. 
McGurrin,  to  review  the  action  of  the  Town- 
ship Board  of  the  Township  of  Grand  Rapids 
in  approving  an  application  and  bond  for  a 
saloon  license.  Upon  denial  of  the  Board's 
motion  to  dismiss  the  writ  an  issue  of  fact 
was  ordered  framed  and  proofs  taken,  and  a 
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case  was  made  to  review  the  certiorari  pro- 
ceedings.   Writ  qnasbed. 

Argued  before  BROOKE,  C.  J.,  and  lie- 
AliVAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERE,  JJ. 

Lombard,  Hext  &  Wasbbum,  Corwln  & 
Souter,  and  Travis,  Merrick  &  Warner,  all 
of  Grand  Rapids;  for  appellant  Edward  N. 
Barnard,  Pros.  Atty.,  and  William  K.  Clnte, 
Asst.  Pros.  Atty.,  both  of  Grand  Rapids,  for 
the  People. 

KUHN,  J.  This  is  a  case  made  to  review 
proceedings  by  certiorari  brought  to  review 
the  action  of  the  township  board  In  approv- 
ing an  application  and  bond  for  a  saloon 
license.  The  affidavit  in  support  of  the  writ 
was  made  by  the  relator,  who  Is  the  com- 
mandant of  the  Michigan  Soldiers'  Home, 
and  alleges,  in  substance,  that  the  board  had 
unlawfully  approved  the  application  and  bond 
of  one  Charles  Van  Steenberg  to  maintain  a 
saloon  In  said  township,  for  the  reason  that 
the  saloon  was  within  one  mile  of  "the  home 
for  disabled  soldiers,  sailors,  and  marines" 
established  by  the  state  of  Michigan.  In 
the  petition  for  the  writ  the  following  ap- 
pears: 

"This  a£9davit  is  made  for  the  pnrpose  of 
procuring  and  in  support  of  a  writ  of  certiorari 
to  review  the  proceedings  of  the  townstiip  board 
in  the  premises,  and  to  reverse,  vacate,  and  get 
aside  the  proceedings  of  said  township  board." 

In  the  writ  Issued  by  the  drcolt  court  the 
command  reads  as  follows: 

"That  you  distinctly  and  openly  certify  the 
records  and  the  proceedings  In  said  matter  to 
the  said  circuit  court,  that  the  said  circuit 
court  may  have  them  at  the  said  circuit  court 
in  the  city  of  Grand  Rapids  on  the  27th  day 
of  July,  A.  D.  1914,  at  10  o'clock  in  the  fore- 
noon, that  said  court  may  cause  to  be  done 
thereupon  what  by  right  ought  to  be  done,  and 
have  you  then  and  there  this  writ" 

The  return  to  the  writ  sets  up  the  pro- 
ceedings of  the  township  board  meeting, 
showing  the  accepting  of  the  application  of 
Charles  Van  Steenberg  for  a  liquor  license, 
the  approving  of  his  bond,  and,  further,  the 
extension  of  time  fr<Hn  9  p.  m.  to  11  p.  m. 
was  granted  him  during  which  hla  saloon 
might  be  kept  open. 

On  the  hearing  of  the  matter  In  the  circuit 
court  counsel  for  respondent  moved  to  dis- 
miss the  writ  for  the  reason  that  the  return, 
which  was  in  full  compliance  with  the  com- 
mand of  the  writ,  did  not  show  want  of  Juris- 
diction on  the  part  of  the  respondent  to  ac- 
cept the  application  and  approve  the  bond. 
This  motion  was  denied  by  the  court  and  an 
issue  was  ordered  framed  and  proofs  taken 
to  determine  the  truth  of  the  allegation  in 
the  affidavit  filed  to  obtain  the  writ  In  view 
of  the  conclusion  that  we  have  reached,  the 
only  question  which  It  is  now  necessary  for 
us  to  consider  Is  whether  or  not  the  court 
erred  in  refusing  to  grant  the  motion  made 
by  counsel  at  the  opening  of  the  hearing  and 
dtsmlqs  the  writ.  ,,,... 


[1]  It  Is  a  general  rale,  aad  It  seems  to  be 
well  established  in  dils  state,  that  the  office 
of  the  common-law  writ  of  certiorari  Is  to 
bring  up  for  review  the  proceedings  of  the 
lower  coort  or  the  proceedings  of  an  official 
board,  to  determine  whether  such  oonrt  or 
board  acted  witliln  Its  jurisdiction,  or  to  re- 
view the  manner  In  which  the  Jurisdiction 
was  exercised,  but  not  to  review  questions  of 
fact  We  have  been  unable  to  find  any  aa- 
thority  warranting  the  practice  here  Indulg- 
ed In  of  directing  and  permitting  the  fram- 
ing of  an  issue  for  the  purpose  of  taking 
proofs  In  certiorari  proceedings.  The  rule 
seems  to  be  properly  stated  by  Mr.  Stevens  In 
his  woA  on  Michigan  Practice,  toL  2,  p. 
610: 

"There  is  no  practice  In  certiorari  which  per- 
mits the  framing  of  an  issue  as  in  mandamus 
cases.  Furthermore,  as  a  general  rule,  'the  re- 
turn to  a  certiorari  must  show  everj-thing  upon 
which  the  plaintiff  relies  for  relief,  and,  if  the 
return  is  insufficient  he  must  cause  it  to  be 
supplemented  by  amendment  He  cannot  rely 
upon  the  affidavit  for  the  certiorari  to  supply 
the  deficiencies  of  the  return.'  The  affidavit 
cannot  in  general  be  used  'to  establish  a  fact 
not  found  in  the  return.' " 

[2]  It  is  nrged  by  counsel  for  appellee  that, 
while  it  is  tme  that  only  errors  of  law  can 
be  tried  on  certiorari,  and  that  the  return 
Is  not  traversable,  where  the  question  Is  up- 
on a  Jurisdictional  ground,  and  the  return 
Is  silent  with  reference  thereto,  the  allega- 
tions of  fact  In  the  affidavit  showing  such 
total  lack  of  Jurisdiction  are  presumed  to  be 
true,  and  that  the  respondent  latended  by  Its 
silence  to  admit  them.  The  case  of  Wilson 
V.  Township  Board  of  Burr  Oak,  87  Mich. 
240,  49  N.  W.  672,  is  reUed  upon  to  sustain 
this  contention,  where  Mr.  Justice  Long,  In 
writing  the  opinion,  after  having  given  oth- 
er reasons  for  quashing  the  proceeding  for 
laying  out  a  highway,  said: 

"We  think  also  tiiat  the  township  board  erred 
in  proceeding  to  lay  out  the  highway,  if  Whit- 
mer  and  Bishop,  two  of  the  members  of  said 
board,  or  either  of  them,  were  financially  inter- 
ested in  its  being  laid  out  The  board  makes 
no  return  to  this  allegation  in  the  affidavit  upon 
which  the  writ  of  certiorari  was  issued  and, 
there  being  no  contradiction  of  the  affidavit,  we 
must  take  the  affidavit  as  true." 

An  examination  of  the  original  record  of 
this  case  shows  that  the  return  of  the  town- 
ship board  to  the  writ  issued  by  this  court 
sets  up  copies  of  all  the  records,  papers,  and 
petitions  In  laying  out  the  road  In  question 
and  all  the  transactions  thereof,  Ineiudlng 
affidavits  filed  with  the  board  showing  the 
disquallflcation  of  the  members  In  question, 
and  no  denial  is  made  by  the  board.  It 
therefore  appears  that  this  court  did  not  go 
dehors  the  record  made  by  the  return  In 
determining  the  case.  No  such  situation  is 
here  presented,  as  the  return  does  not  dl»- 
close  that  the  question  of  the  distance  o(  the 
saloon  firom  the  Soldiers'  Home  was  ever 
called  to  the  attention  of  the  township  board, 
and  Is  silent  with  reference  thereto.  While 
It  may  be  said  that,  where  the  letum  yrhi<Sk. 
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constltateB  tbe  record  ahows  Jvilfldlctloaal 
facta,  tbey  are  to  be  considered  admitted  U 
not  denied,  we  have  not  been  able  to  find 
an;  authority  In  this  state  which  holds  that 
the  simple  allegation  of  such  facts  In  a  peti- 
tion for  the  writ,  concerning  which  no  return 
Is  required  or  made,  can  be  said  to  be  admit- 
ted. While  it  may  be  true  that  the  court  in 
its  command  might  have  required  the  re- 
spondent board  to  make  answer  to  any  al- 
legations in  the  affidavit  as  to  Jurisdictional 
matters,  if  any  there  were,  nevertheless  in 
tbe  instant  case  the  court  did  not  do  so,  and 
the  return  as  certified  was  a  fall  compliance 
with  all  that  was  required  by  the  writ  6 
Cyc.  830. 

In  the  case  of  Jackson  t.  People,  8  liQcb. 
Ill,  at  pa£e  120,  77  Am.  Dec.  491,  this  court 
said: 

"Where  facts  exist  which,  if  apparent,  would 
have  ousted  the  jurisdiction,  they  have  been  al- 
lowed to  be  set  forth  in  tbe  affidavits  of  the 
relator,  and  a  response  required." 

In  Mann  v.  Tyler,  66  Mich.  564,  at  page 
567,  23  N.  W.  314,  at  page  315,  Mr.  Justice 
Cooley,  in  speaking  of  the  office  of  the  writ 
of  certiorari,  said: 

"But  in  suing  out  the  writ  of  certiorari  the 
party  elects  to  rely  upon  such  return  as  he 
is  able  to  obtain,  and  he  can  claim  no  errors  as 
grounds  of  reversal  that  are  not  shown  by  It. 
People  V.  Hobson,  48  Mich.  27  [11  N.  W.  7711: 
Rawson  t.  McElvaine,  49  Mich.  194  [13  N. 
W.  5131-  An  argument  that  seemB  to  render 
probable  that  an  error  exists  which  tbe  return 
does  not  show  is  of  no  avail  whatever." 

In  Wbitbeck  v.  Hudson  Common  Council, 
60  Mich.  86,  on  page  87, 14  N.  W.  708,  at  page 
709,  it  Is  said: 

"The  general  rule  undoubtedly  Is  that  the  re- 
torn  to  a  certiorari  must  show  everythius  on 
which  the  plaintiif  relies  for  relief,  and  that, 
if  the  return  is  insufficient,  he  must  cause  it 
to  be  supplemented  by  amendment.  He  cannot 
rely  upon  tbe  affidavit  for  tbe  certiorari  to  sup- 
ply tbe  deficiencies  of  the  return." 

In  Hewitt  ▼.  Judge  of  Probate,  67  Mich.  1, 
34  N.  W.  659,  the  syllabus  reads  as  follows, 
which  seems  to  be  supported  by  tbe  text  of 
the  opinion: 

"An  affidavit  for  certiorari  cannot  be  used 
to  establish  a  fact  not  found  in  the  return, 
from  which  the  court  must  obtain  the  facts  in 
controversy." 

[3]  It  is  true,  as  said  in  the  opinion  of  this 
court  in  Booker  ▼.  Grand  Bapids  Medical 
CoUege,  156  Mich.  96,  120  N..  W.  589,  24  L.  R. 
A.  (N.  S.)  447,  by  Mr.  Justice  Ostrander,  that: 

"In  certiorari  proceedings  this  court  con- 
siders questions  of  law  only,  and  such  questions 
of  law  as  are  supposed  to  be  presented  in  the 
particular  case  must  be  raised  in  the  ai&davit 
for  tbe  writ." 

See,  also,  6  Ruling  Case  liBw,  p.  253,  under 
title  "Certiorari."  But  the  record  for  the 
determination  of  this  question  is  made,  under 
the  authority  of  all  the  decisions  in  this 
state,  by  the  return.  See,  also,  In  re  Erd- 
man'9  Estate,  179  Mich.  567,  146  N.  W.  400. 

It  might  be  suggested  that  tbe  statute 
wbtdi  Is  sought  to  be  enforced  by  means  of 


the  Witt  ot  certiorari  provides  for  Ita  own 
means  of  enforcement  by  fine  and  imprison- 
ment Act  No.  81,  P.  A.  1887;  section  6443, 
C.  L.  1897. 

We  are  of  the  opinion  that  the  queatlon  aa 
to  the  distance  of  the  saloon  In  question  from 
the  Soldiers'  Home  was  not  before  the  cir- 
cuit court  for  consideration  upon  the  pro- 
ceedings therein  pending,  and  that  it  was  the 
duty  of  the  court  upon  the  record  as  made 
by  the  return,  to  grant  the  motion  made  to 
dismiss  the  writ 

The  writ  must  be  quashed,  with  costs  to 
appellant 


POBTEB  T.  MARINE  SAYINGS  BANK  et  al. 
(No.  219.) 

(Supreme  Court  of  Michigan.     June  7,  1915.) 

1.  Banks  and  Banking  «cs>42— Bank  Stock 
— Lien  or  Bank— Stock  Hkld  in  Trust. 

Where  defendant  bank  knew  that  certain 
shares  of  its  stock  were  held  in  trust  for  the 
complainant  and  others,  it  could  not  set  up,  as 
defense  against  the  beneficiary's  suit  to  compel 
a  transfer  of  such  stock  to  herself,  a  lien  there- 
on through  tbe  indebtedness  to  it  of  a  third 
person  who  appeared  on  its  books  as  record 
holder  of  such  stock,  since  a  lien  will  not  at- 
tach to  stock  held  in  trust  where  the  bank  has 
actual  knowledge  of  the  fact 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |§  60,  66-^0;  Dec.  Dig. 
<&=»42.] 

2.  Banks  and  Banking  «=»42— Stock— Lien 
— Waivkb. 

A  bank  may  waive  the  lien  which  it  has  up- 
on Ite  own  stock  arising  from  dealings  with  the 
stockholder. 

[Ed.  Note.— For  other  esses,  see  Banks  and 
Banking,  Cent  I>ig.  St  60,  66-60;  Dec.  Dig.  «» 
42.] 

3.  Banks  and  Banking  «=»39— Stock— Own- 

KBSUIP— PbEBDMFTION. 

There  is  a  prima  facie  presumption,  re- 
buttable by  evidence,  that  the  person  whose 
name  appears  on  the  stock  book  of  a  bank  as  a 
stockholder  is  the  real  owner  of  the  stock,  en- 
titling all  persons  without  notice  to  tbe  con- 
trary to  act  upon  the  belief  that  title  is  in  him. 
[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  44-48;  Dec.  Dig,  «» 
38.] 

4.  Banks  and  Banking  €=>39  —  Stock  — 
Right  to  Votk— Pbksumption  AS  TO  OWN- 
EBSHiF — Stock  Book. 

In  case  of  a  dispute  as  to  a  person's  ri|;ht 
to  vote  bank  stock,  the  books  of  the  corporation 
are  prima  facie  evidence  of  the  ownership. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |S  44-48;  Dec.  Dig.  «=» 
39.] 

6.  Banks  and  Banking  ®=>40— 8tockhoi.d- 

BBS— Right  to  Reoistbt  on  Stock  Books. 

Tbe  owner  of  bank  stock  has  a  remedy  in 

equity  against  tbe  bank  to  compel  a  transfer 

from  his  predecessor's  name  to  his  own  on  the 

stock  books  of  the  bank. 
[Ed.  Note.— For  other  cases,   see  Banks  and 

Banking,  Cent  Dig.  {§  49,  61-64;    Dec.  Dig. 

«=»40T 

Appeal  from  Circuit  Court,  St  Glair  Coun- 
ty, In  Chancery;    Eugene  F.  Law,  Judge. 
Suit  by  Faye  L.  Porter  agalnat  the  Marine 
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BaviogB  Bank  and  others.    Decree  for  com- 
plainant, and  defendants  appeaL    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  McAL- 
VAY,  KUHN,  MOORB,  STONE,  08TRAN- 
DER,  BIRD,  and  STEERE,  JJ. 

Walsh  &  Walsh,  of  Port  Haron,  for  appel- 
lants. P.  H.  Philips,  of  Fort  Huron,  for  ap- 
pellee. 

STONE,  J.  The  teamed  circuit  Judge  who 
heard  this  case  in  the  circuit  court  filed  a 
written  opinion  which  so  clearly  sets  forth 
the  conceded  facts,  and  the  law  of  tlie  case, 
that  we  insert  it  here: 

"Complainant  in  her  bill  of  complaint  alleges 
that  she  U  the  owner  of  26  shares  of  the  capital 
stock  of  the  defendant  bank,  which  she  inherited 
from  the  estate  of  her  mother,  Alice  E.  Porter, 
and  that  this  stands  on  the  books  of  the  bank 
in  the  name  of  L.  Recor;  that  she  has  caused 
a  demand  to  be  made  upon  the  proper  officers  of 
the  bank  that  this  stock  be  transferred  to  her 
and  a  certificate  therefor  issued  in  her  name  and 
delivered  to  her;  and  that  this  demand  has  been 
refused.  She  prays  the  court  to  decree  that  she 
ia  the  owner  of  the  said  26  shares  of  stock  and 
to  require  the  proper  officers  of  defendant  bank 
to  transfer  said  stock  to  her  name  and  to  issue 
to  her  a  certificate  therefor. 

"The  defendants  have  answered.  To  the  an- 
swer is  added  a  cross-bill  in  which  the  defendant 
bank  claims  a  lien  on  the  stock  claimed  by  com- 
plainant for  the  debt  of  Lambert  Recor,  in 
whose  name  the  stock  stands  on  the  books  of  the 
bank.  Defendants  pray  that  the  court  declare 
that  the  bank  has  a  lien  on  said  stock  and  de- 
cree a  foreclosure  thereof. 

'The  following  statement  of  facts  is  taken 
from  complainant's  brief  and  is  in  accordance 
with  the  testimony  offered  at  the  hearing : 

"  'John  W.  Porter,  deceased  on  the  17th  day 
of  January,  1900,  and  at  the  time  of  his  death 
be  was  and  had  been  for  a  long  number  of 
years  cashier  of  the  Commercial  Bank  of  the 
City  of  Port  Huron.  A  number  of  years  prior 
to  his  deaUi,  Mr.  Porter,  in  company  with 
George  W.  Carman,  owned  and  operated  a  pri- 
rate  bank  in  the  city  of  Marine  City,  Mich. 
Later  they  organized  a  state  bank  known  as  the 
Marine  Savings  Bank,  which  took  over  the  as- 
sets of  the  private  bank.  Mr.  Porter  was  elect- 
ed the  first  president  of  the  bank  and  Mr.  Car- 
man its  cashier.  Mr.  Porter  continued  to  hold 
the  office  of  president  of  that  bank  up  to  the 
time  ot  his  death,  and  Mr.  Carman  has  been  con- 
tinuously, and  still  is,  cashier  of  the  bank.  Mr. 
Porter  in  his  lifetime  owned  100  shares  of  the 
stock  of  the  bank,  which  he  continued  to  own  up 
to  the  time  of  bis  death.  He  died  testate,  leav- 
ing surviving  him  Alice  E.  Porter,  widow, 
Rhoda  E.  Porter,  Faye  L.  Porter,  and  Lloyd  S. 
Porter,  children.  By  the  terms  of  his  will  his 
wife  was  made  sole  legatee  and  executrix  and 
the  stock  above  mentioned  came  into  ber  pos- 

"  'At  the  time  of  Mr.  Porter's  death,  this  stork 
was  represented  by  three  certificates;  No.  48 
for  10  shares.  No.  62  for  oO  shares,  and  No.  76 
for  40  shares,  the  first  certificate  standing  of 
record  in  the  name  of  Mr.  Porter,  and  the  other 
two  in  the  name  of  Robert  J.  Porter,  a  brother. 
The  certificates  standing  in  the  name  of  Robert 
J  Porter  were  indorsed  by  him  in  blank  and 
were  in  the  possession  of  Mr.  John  W.  Porter. 
On  the  15th  day  of  May,  1901,  these  certificates 
were  surrendered  by  Mrs.  Porter  and  new  cer- 
tificates issued  in  lieu  thereof  as  follows:  Cer- 
tificates Nos.  95,  96,  97,  for  50  shares,  40 
shares,  and  10  shares,  respectively.  They  were 
all  issued  in  the  name  of  Hattie  Skinner,  who 
was  Mrs.  Porter's  stepmother,  but  were  at 
once  indorsed  by  Mrs.  Skinner  and  were  at  aU 


times  in  the  possession  of  Mrs.  Porter.  Subse- 
quently, on  tue  6th  day  of  October,  1901,  Mrs. 
Porter  surrendered  these  certificates  and  bad 
issued  in  lieu  thereof  certificates  Nos.  112,  113, 
114,  115,  for  10,  20,  20,  and  50  shares,  respec- 
tively. These  certificates  were  all  issued  in  tb« 
name  of  L.  Recor,  being  immediately  indorsed 
by  him  and  were  at  all  times  in  the  possession 
of  Mrs.  Porter. 

"  'In  1905,  Mr.  Cannan,  cashier  of  the  bank, 
began  negotiations  with  Mrs.  Porter  and  ber 
brother,  George  A.  Skinner,  for  the  purchase  of 
some  of  this  stock.  Mr.  Skinner  was  assisting 
his  sister  in  the  management  of  ber  affairs,  and 
acting  as  her  agent,  which  he  continued  to  do 
up  to  tike  time  of  ber  death.  At  the  time  the 
negotiations  began,  Mr.  Carman  stated  to  Mr. 
Skinner  that,  this  stock  all  being  owned  by  a 
nonresident  (Airs.  Porter  having  taken  up  ber 
residence  in  Detroit),  it  was  of  little  benefit  to 
the  bank,  and  that  be  desired  to  interest  some 
citizens  of  Marine  City  with  a  view  to  having; 
them  purchase  some  of  the  stock  for  the  reason 
that  it  would  be  advantageous  to  bis  bank  so  to 
do.  In  consequence,  and  on  the  3d  day  of  Jan- 
uary, 1905,  Mr.  Carman  sold  10  shares  to  Eliza- 
beth Fitzgerald,  Mrs.  Porter  surrendering  certifi- 
cate No.  112  for  this  purpose,  and  certificate 
No.  116  was  issued  to  the  purchaser  for  the 
same  number  of  shares.  Thereafter,  on  the  6th 
day  of  March,  1905,  Mr.  Carman  sold  10  sbares 
of  the  stock  as  follows :  2  sbares  to  Andrew 
Frederick,  2  shares  to  Joseph  Blattert,  3  sbares 
to  Charles  Dupunt,  and  3  shares  to  L.  Recor. 
To  conclude  the  transaction  Mrs.  Porter  sur- 
rendered stock  certificate  No.  113  for  20  shares, 
and  in  lieu  thereof  there  was  issued  certificates 
as  follows :  117  for  2  shares,  llS  fur  2  sbares, 
120  for  3  shares,  123  for  3  shares,  and  121  for 
10  shares.  The  first  four  certificates  were  is- 
sued to  the  purchasers  above  named,  and  certifi- 
cate No.  121  was  issued  in  the  name  of  L.  Recor 
and  was  immediately  indorsed  by  him  and  for- 
warded by  Mr.  Carman  to  Mr.  Skinner  on  be- 
half of  Mrs.  Porter.  When  the  stock  was  sold 
to  Mrs.  Fitzgerald  by  Mr.  Carman,  a  draft 
was  forwarded  by  him  to  Mr.  Skinner  for  the 
purchase  price.  Likewise  when  the  next  10 
sbares  of  stock  were  sold  by  Mr.  Carman  he 
forwarded  a  draft  of  the  defendant  bank  to 
Mr.  Skinner  for  the  amount  obtained  on  the 
sale,  together  with  certificate  No.  121. 

"'Mrs.  Porter  died  intestate  on  the  29th  day 
of  December,  1905.  Mr.  Skinner  had  been  con- 
ducting her  affairs  under  a  power  of  attorney 
for  a  period  of  upwards  of  a  year  prior  to  her 
death.  On  the  3d  day  of  January,  1906,  he  ap- 
plied for  administration  of  ber  estate  and  was 
appointed  administrator  by  the  Wayne  probate 
court.  On  the  8tb  day  of  January,  1909,  Mr. 
Skinner  was  appointed  guardian  of  Lloyd  S. 
Porter,  who  was  a  minor  and  did  not  attain  his 
majority  until  March,  1912.  On  the  16th  of 
August,  1900,  Mr.  Skinner  presented  certificates 
Nos.  114,  115,  and  121  to  the  defendant  bank 
and  had  issued  in  lieu  thereof  certificates  Nos. 
154,  155,  156,  and  157,  the  first  three  for  26 
shares  each,  and  No.  157  for  2  shares.  This 
was  done  for  the  purpose  of  dividing  the  stock 
between  the  three  heirs,  Rhuda,  Faye,  and  Lloyd 
S.  Porter;  the  two  shares  being  taken  in  a 
separate  certificatie  on  account  of  the  fact  that 
it  was  not  advisable  to  issue  fractions  of  a 
share.  The  new  certificates  were  issued  as  fol- 
lows: The  first  named,  No.  164,  to  Rhoda  IS. 
Porter,  and  the  other  three  in  the  name  of  L 
Recor.  The  last  three  certificates  at  the  time 
of  issue  were  all  Immediately  indorsed  by  Mr 
Reoor  and  were  at  no  time  out  of  Mr.  Skinner's 
possession. 

"  'During  the  lifetime  of  Mrs.  Porter,  and  up 
to  the  year  1910,  all  of  the  dividends  paj-able 
upon  the  stock  in  question  were  paid  either  to 
Mrs.  Porter  or  to  Mr.  Skinner.  The  dividends 
were  drawn  to  the  order  of  L.  Recor,  but  his 
nam*  was  indorsed  thereon,  per  George  A.  Skia- 
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Iter,  and  the  checks  were  all  paid  to  Joly,  1010. 

In  August,  1911,  certificates  Nos.  155,  156,  and 
157  were  presented  to  the  bank  and  demand 
made  for  transfer  as  follows :  26  shares  to 
Faye  L.  Porter,  26  shares  to  George  A.  Skin- 
ner, as  guardian  of  Lloyd  S.  Porter,  and  2 
shares  to  George  A.  Skinner  as  trustee  for  the 
three  heirs  of  Mrs.  Porter.  This  demand  was 
refused  by  the  bank.  Thereafter,  and  prior  to 
the  commencement  of  this  suit,  another  demand 
was  made  for  transfer  as  aforesaid,  but  this 
demand  waa  also  refused.  There  can  be  no 
question  under  the  record  but  that  Mr.  Carman, 
the  cashier  of  the  bank,  was  at  all  times  advised 
of  who  the  actual  owners  of  this  stock  was  or 
were,  and  that  Mr.  Recor  never  did  own  any 
of  the  stock.' 

"I  hereby  add  the  following,  as  a  part  of  this 
finding : 

"At  the  times  the  demands  for  a  transfer  of 
this  stock  were  made  as  above  stated,  Lambert 
Kecor  waa  indebted  to  the  defendant  bank  in  an 
amount  exceeding  the  value  of  the  stock,  and 
this  indebtedness  was  past  due;  but  the  officials 
of  the  bank  did  not  rely  upon  the  Porter  stock 
as  security  at  the  time  any  of  these  loans  to 
Mr.  Recor  were  made. 

"On  the  16th  day  of  August,  1009,  when  Mr. 
Skinner  presented  certificates  Nos.  114,  115,  and 
121  to  defendant  bank  and  had  issued  three  cer- 
tificates Nos.  154,  155,  156,  for  26  shares  eacbi, 
and  one  certificate.  No.  157,  for  2,  shares,  he 
was  acting  as  administrator  of  the  estate  of  his 
sister,  Alice  E.  Porter,  deceased,  and  as  guard- 
ian of  the  minor,  Lloyd  S.  Porter.  Mr.  Car- 
man, as  cashier  of  the  bank,  knew  that  Mr. 
Skinner  was  acting  in  these  capacities,  and 
must  be  held  to  have  known  that  this  transfer 
of  stock  and  the  issuance  of  the  four  certificates 
were  for  the  purpose  of  making  an  equal  divi- 
sion of  the  80  shares  of  stock  belonging  to  the 
estate  of  Alice  E.  Porter  among  her  three  chil- 
dren who  inherited  her  property. 

"There  can  be  no  doubt  but  that  the  100 
skates  of  stock  in  defendant  bank  which  were 
owned  by  John  W.  Porter  from  the  time  of 
the  organization  of  the  bank  until  his  death, 
and  which  his  wife,  Alice  E.  Porter,  acquired,  as 
•  legatee  of  John  W.  Porter,  and  80  shares  of 
which  came  to  the  children  of  Alice  B.  Porter  as 
the  heirs  of  their  mother,  have  been  issued  at 
different  times  in  the  names  of  third  parties  to 
escape  the  high  rate  of  local  taxation  which  pre- 
vailed in  the  place  of  the  residence  of  the  real 
owner,  or  owners.  Thia  scheme  should  not  be 
approved  by  equity  courts.  If  an  owner  of 
bank  stock  thus  endeavors  to  conceal  it  in  or^ 
der  to  escape  his  just  share  of  the  public  tax 
burden  and  permits  some  other  person  to  re- 
main as  the  registered  owner,  a  court  of  equity 
should  not  decree  that  he  has  the  right  to  re- 
cover the  stock  against  a  bank  which  claims  a 
statutory  lien  on  the  stock  for  a  past  due  debt 
of  the  registered  owner.  Certainly  not,  where 
the  officials  of  the  bank  are  ignorant  of  the  real 
ownership^  of  the  stock.  But  in  this  case  the 
bank  officials  must  be  charged  with  lull  knowl- 
edge of  the  ownership.  Moreover,  on  the  16th 
«f  Angnst,  1909,  when  Mr.  Skinner  presented 
certificates  Nos.  114,  116,  and  121  to  the  defend- 
ant bank  and  had  issued  in  lieu  thereof  certifi- 
cate No.  154  for  26  shares  to  Rhoda  B.  Porter, 
certificates  Nos.  155  and  156  for  26  shares  each 
in  the  name  of  L.  Recor,  and  certificate  No. 
157  for  2  shares  in  the  name  of  L.  Recor,  Mr. 
oMnner  was  acting  in  a  trust  capacity  as  ad- 
mfailstrator  of  the  estate  of  Alice  E.  Porter  and 
*t  guardian  of  Lloyd  S.  Porter.  Mr.  Carman, 
ss  cashier  of  tiie  defendant  bank,  knew  this  and 
knew  that  Mr.  Skinner's  object  in  dividing  the 
oO  shares  of  stock  was  to  distribute  it  among 
the  heirs  of  Mrs.  Porter.  Mr.  SMnner  had  no 
nrtt  to  take  certificates  Nos.  155,  166,  and 
157  in  the  name  of  L.  Reeor.  Complainant 
cumot  be  charged  with  connivance  in  or  con- 


donatiOD  of  the  wrong  thus  perpetrated  against 
herself  and  her  brother. 

"In  the  able  brief  filed  by  the  solicitor  for 
the  defendants,  it  is  argued  with  much  force 
that  the  statute  (section  6104,  Howell's  Statutes 
[2d  Ed.])  which  gives  a  bank  a  lien  on  the  stock 
of  the  registered  owner  should  prevail.  The 
object  of  this  statute  is  to  give  protection  to 
banks,  not  to  enable  the  banks  to  do  injustice. 
A  bank  has  no  lien  on  the  stock  of  its  stock- 
holders at  common  law.    6  Cyc.  439. 

"Statutory  liens  have  always  been  looked  up- 
on with  jealousy  and  stricUy  construed.  25 
Cyc.  662. 

"A  lien  will  not  attach  to  stock  held  in  trust 
when  the  bank  has  knowledge  it  is  so  held.  6 
Cyc.  441. 

"Under  the  determined  facts  in  this  case,  it 
must  be  held  that  the  knowledge  of  Mr.  Carman, 
its  cashier,  is  the  knowledge  of  the  defendant 
bank,  and  that  the  legal  effect  of  this  knowledge 
is  to  free  the  stock  from  any  lien  as  against  the 
plain  rights  of  complainant. 

"For  direct  authority  as  to  the  effect  of  notice 
to  the  president  of  a  bank  of  the  transfer  of 
stock,  see  the  well-reasoned  case  of  Curtice  v. 
Crawford  County  Bank.  118  Fed.  390.  56  C. 
C.  A-  174.  This  case  holds  that:  'The  president 
of  a  bank,  to  whom  a  pledgee  of  stork  exhibited 
the  certificate  held  by  him  to  ascertain  with 
certainty  that  it  had  been  regularly  issued, 
stating  the  fact  of  the  pledge,  received  such  in- 
formation while  acting  In  his  official  capacity, 
and  the  bank  was  thereby  charged  with  notice 
of  the  pledge,  so  as  to  render  its  statutory  lien 
on  the  stock  for  a  loan  subsequently  made  to 
the  pledgor,  although  some  two  or  three  years 
afterwards,  subject  to  the  rights  of  the  pledgee, 
whose  debt  had  not  been  paid.' 

"In  Just  V.  State  Savings  Bank,  132  Mich.. 
600  [94  N.  W.  200],  it  is  held  that:  'A  bona 
fide  purchaser  or  pledgee  of  bank  stock  fi>r 
value  does  not  take  it  subject  to  the  bank's 
lien  •  •  •  for  a  debt  subsequently  falling 
due,  where  the  bank  has  notice  of  the  purchas- 
er's or  pledgee's  rights.' 

"Under  these  authorities  as  applied  to  the 
determined  facts  In  this  case,  Mr.  Carman,  as 
cashier  of  the  defendant  bank,  and  consequently 
the  corporate  body,  the  bank  itself,  must  be 
held  to  have  known  that  this  stock  in  question 
belonged,  first,  to  John  W.  Porter,  then  to  his 
wife,  Alice  E.  Porter,  and  after  her  death  to 
the  heirs  of  Alice  E.  Porter.  The  bank  must 
be  held  to  have  known  when  Mr.  Skinner  took 
out  certificates  Nos.  155,  166,  and  157,  on  Au- 
gust 16,  1909,  that  he  was  acting  in  a  trust 
capacity,  and  that  he  had  no  right  to  take  them 
out  in  the  name  of  Mr.  Recor,  and  that  the 
stock  still  helonged  to  the  heirs  of  Alice  B. 
Porter.  At  this  time  neither  Mr.  Carman  nor 
any  officer  of  the  defendant  bank  seemed  to 
have  any  idea  that  the  l>ank  had  any  lien  up- 
on this  stock. 

"A  decree  may  t>e  entered  declaring  complain- 
ant to  be  the  owner  of  said  certificate  No.  156 
for  26  shares  of  the  stock  of  the  defendant  bank, 
free  and  clear  of  any  liens  in  favor  of  defendant 
bank,  and  requiring  the  proper  officials  of  the 
defendant  bank  to  transfer  this  stock  to  com- 
plainant's name  and  issue  to  her  a  certificate 
therefor  on  the  surrender  of  certificate  No.  156. 
The  bill  of  complaint  does  not  contain  a  prayer 
specifically  asking  that  the  defendant  bank 
account  for  and  pay  to  her  the  past  due  divi- 
dends on  her  stock,  but  I  think  this  relief  may 
be  granted  under  the  prayer  for  general  relief, 
if  complainant  so  desires.  Complainant  is  en- 
titled to  recover  her  costs  in  this  suit." 

[1]  The  proposition  that  a  lien  will  not 
attach  to  stock  held  in  trust,  where  tiie  bank 
baa  knowledge  it  is  so  held,  is  well  support- 
ed by  the  authorities.  Alexandria  Mechanics' 
Bank  t.  Seton,  1  Pet  299,  7  L,  £d.  152.    In 
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tliat  euB,  as  hen,  the  bill  was  filed  acalnst 

tbe  bank  to  compel  tbe  tauufer  at  stodc 
Tbe  stock  was  standing  in  tbe  name  of  one 
Lornn,  but  it  was  arowedljr  inirchased  and 
beld  by  bim  as  trustee  for  one  Wise.  Tbe 
transfer  bad  been  refused  because  Lynn  was 
a  debtor  to  tbe  bank.  It  became  necessary  to 
construe  section  21  of  tlie  Act  of  Congress 
incorporating  tbe  bank.  Tliat  section  pro- 
vided: 

"Tbat  tbe  sbares  of  tbe  capital  stock  sball 
be  transferable  at  any  time,  according  to  sach 
nile*  as  may  be  established  by  ttie  president 
and  directora;  bnt  no  stuck  shall  be  transfer- 
red, the  holder  thereof  lieinf  indebted  to  tbe 
bask,  ontil  such  debt  be  satufied;  except  tbe 
president  and  directors  shall  otherwise  order 
it."    Act  May  16,  1812,  c.  87,  2  StoL  739. 

Tbe  court  said: 

"The  construction  of  the  twenty-first  sec- 
tion will  depend  upon  the  interpretation  to  be 
given  to  the  word  'holder,'  as  there  used.  This 
term  is  not,  necessarily,  restricted  to  the  nom- 
inal holder.  It  will  admit  of  a  broader  and 
more  enlarged  meaning;  and  may  well  be  ap- 
plied to  the  party  really  and  beneScially  inter- 
ested in  the  stock.  And  there  can  be  no  good 
reason  why  it  shonld  not  be  so  applied,  when 
the  bank  is  fully  apprised  of  all  circumstances 
in  relation  to  the  stock,  and  knows  who  is  the 
real  holder  thereof.  This  prorision  was  in- 
tended to  pat  into  the  hands  of  the  bank  ad- 
ditional security  for  debts  due  from  stockhold- 
ers. But,  when  it  is  known  that  the  person  in 
whose  name  the  stock  stands  has  no  interest 
in  it,  he  will  acquire  no  credit  upon  the  strength 
of  such  stock ;  and  that  such  was  the  under- 
standing of  the  bank,  in  this  case,  is  clearly 
shown  by  the  evidence.  •  •  •  To  permit  tbe 
bank,  under  such  circumstances,  to  avail  Itself 
of  this  stuck  to  satisfy  a  debt  contracted  with- 
out any  reference  to  it  as  security,  and  with 
full  knowledge  that  Lynn  held  it  in  trust  for 
the  complainants,  would  be  repugnant  to  the 
most  obvious  principles  of  justice  and  equity. 
•Suppose  the  trust  had  been  expressly  declared 
upon  the  transfer  book  of  the  bank,  would 
there  be  the  least  color  for  sustaining  the  claim 
now  set  up?  And  yet  Lynn  would  be  the  legal 
bolder  of  tbe  stock,  in  such  case,  as  much  as 
in  the  one  now  before  the  court.  Full  notice 
of  a  trust  draws  after  it  all  the  consequences 
of  an  express  declaration  of  the  trust,  as  to  all 
persons  chargeable  with  such  notice." 

In  commenting  upon  tbe  above-cited  case, 
counsel  for  defendants  say: 

"It  is  clear  that,  had  the  words  "registered 
holder'  been  used  in  the  statute,  tbe  court 
would  have  reached  the  opposite  conclusion." 

We  cannot  agree  witb  counsel  In  tbls 
claim.  Obviously  tbe  word  "bolder"  In  the 
above-quoted  statute  meant  bolder  of  record, 
or  "registered  bolder,"  and  the  trust  rela- 
tion, If  shown,  would  apply  to  one  as  well  as 
to  the  other.  There  is  no  claim  In  tbe  In- 
stant case  that  the  defendants  did  not  know 
that  the  stock  In  question  belonged,  at  all 
times  subsequent  to  1802,  to  tbe  Porter  fam- 
ily, or  estate,  and  tbey  knew  that  Recor  nev- 
er claimed  to  own  It,  and  be  never  obtained 
any  credit  upon  tbe  strength  of  It.  See,  also. 
Prince  Investment  Co.  v.  St  Paul  &  S.  C. 
Land  Co.,  68  Minn.  121,  70  N.  W.  1079. 

[2]  Tbat  a  bank  may  waive  Its  lien  Is  be- 
yond question.  Cecil  National  Bank  y. 
Watsontown  Bank,  105  U.  S.  217,  26  L.  EJd. 
1039,  and  cases  dted  In  note.    The  last-cited 


case  Is  also  Instmcttre  upon  tlie  powen  of  a 

cashier. 

[1]  Tbat  tbe  one  whose  name  appears  on 
the  stock  bo<A  Is  presnmed  to  be  the  real 
owner,  unless  some  one  else  is  clearly  shown 
to  be  such.  Is  undonbtedly  the  rule:  It  Is 
equally  clear  tbat  this  Is  a  rebuttable  pre- 
sumption. See  cases  dted  in  6  Cyc.  442, 
note  8. 

AU  persons,  unaffected  with  notice  to  the 
contrary,  are  at  liberty  to  act  upon  the  faith 
of  the  title  of  stock  bdng  where  it  appears 
upon  the  corporation  books  to  be.  Fisher  ▼. 
Essex  Bank,  5  Gray  (Mass.)  373. 

Where  the  name  of  an  individual  appears 
on  tile  stock  books  ot  a  corporation  as  a 
stockholder,  this  is  presumptive  evidence 
tbat  be  la  so.  Tbe  bnrden  of  proof  Is  thrown 
then  upon  tbe  defendant  to  show  the  con- 
trary.   Hoagland  v.  Bell,  36  Barb.  (N.  X.)  57. 

[4, 1]  Books  of  a  corporation  are  prima 
facie  as  to  who  possesses  the  stock  owner- 
ship. The  object  of  the  stock  book  in  requir- 
ing transfer  of  stock  to  be  recorded  by  tbe 
corimration  is  for  tbe  protection  of  the  cor- 
IKjration,  to  enable  it  to  know  who  are  its 
members  who  are  entitled  to  its  dividends. 
And  in  tbe  case  of  a  dispute  as  to  a  right  to 
vote  the  books  at  the  corporation  are  prima 
facie  evidence:  If  the  real  owner  wishes  to 
have  his  name,  or  tbe  true  state  of  facts, 
appear  on  the  books,  he  has  his  remedy  in 
equity  to  compel  a  transfer.  Hoppln  et  al.  v. 
Buffum,  9  R.  I.  513,  11  Am,  Kep.  291.  There 
is  a  line  of  cases  holding  that  the  record  is 
deemed  conclusive  of  ownership.  An  exam- 
ination of  tbe  cases  will  show  that  they  re- 
late to  stockholders'  liability.  See  Plumb  v. 
Bank  of  Enterprise.  48  Kan.  484, 29  Pac.  699. 
Tbat  was  a  proceeding  to  enforce  tbe  Indi- 
vidual liability  of  several  stodcbolders  of  tbe 
Kansas  Harvester  Company,  a  corporation 
organized  under  the  laws  of  Kansas.  It  was 
there  held  that  tbe  general  rule  Is  that  the 
books  of  the  corporation  furnish  evidence 
as  to  what  persons  are  entitled  to  the  rights 
and  privileges  of  stockholders,  and  as  to 
whom  the  creditors  may  look  for  payment  In 
the  event  of  insolvency  of  the  coriwratlon. 

"Creditors  of  a  corporation  are  presumed  to 
have  relied  upon  the  books;  and,  where  a  stock- 
holder sells  his  stock,  but  permits  his  name  to 
stand  upon  tbe  books  of  the  corporation  as  one 
of  its  stockholders,  be  Is  in  no  condition  to 
claim  exemption  from  individual  liability.  If 
he  has  attempted  in  good  faith  to  have  the 
transfer  recorded,  and,  having  done  all  in  his 
power  to  that  end,  fails,  other  conditions  would 
arise;  but  where  he  negligently  permits  the 
stock  to  stand  upon  the  books  in  bis  own  name, 
and  fails  to  do  tnat  which  is  necessary  to  trans- 
fer the  legal  title  of  the  stock  in  accordance 
with  the  statute,  he  is  not  released  from  in- 
dividual liability  by  the  mere  assignment  and 
delivery  of  the  certificates." 

In  such  case  the  liability  of  the  trustee 
remains,  although  be  may  look  to  bis  cestui 
que  trust  for  reimbursement.  Richmond  v. 
Irons,  121  U.  S.  27,  7  Sup.  Ct.  788,  30  L.  Ed. 
864;  Hawkins  v.  Olenn,  181  U.  S.  319,  9  Sup. 
Ct  739,  33  L.  Ed.  184. 
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The  equities  of  tbe  case  ara  wltb  tbe  com- 
plaiiuint. 

Tbe  de<xee  of  tbe  dvcuit  court  is  affirmed, 
with  costs  to  tbe  complainant. 


BOUSSBAU  ▼.  RnHINIEMI.    (No.  262.) 
(Supreme  (Toart  of  Michigan.    June  14,  1915.) 

1.  Taxation  ®=>71(V— Redemfuon  fbou  Tax 

SAIS— PlACB  OF  PATMENT. 

A  notice,  given  by  a  purchaser  from  the 
state  of  proper^  sold  for  taxes,  designated  the 
register  in  diancery  as  tbe  place  to  make  pay- 
ment in  redemption  of  the  tax  sale,  and  the 
form  of  notice  was  the  notice  required  by  tbe 
statute  in  force  when  it  was  given.  Held,  that 
payment  made  to  the  register  in  chancery  was 
sufficient;  payment  to  the  tax  title  holder  not 
being  required. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  {{  1438,  1437;    Dec.  Dig.  «8=9T10.] 

2.  Taxation  ®=»T10— Redemption  frok  Tax 
Sale— Notice— Amount  Requibsd. 

Where  a  sufficient  sum  of  money  is  depos- 
ited by  tbe  owner  of  the  original  title  within 
the  statutory  time  limit,  a  tax  title  becomes 
immediately  ineffective,  regardless  of  the  valid- 
ity of  notice  of  redemption  given  by  the  tax 
title  owner. 

[Ed.    Note. — For   other  cases,   see   Taxation, 
(Jent  IMg.  IS  1436,  1437 ;   Dec.  Dig.  <S=»710.] 

3.  Taxation  «=»699— Redemption  fbom  Tax 
Sale  — Amount  Requibid  —  Time  of  Pay- 
ment. 

In  a  Buit  to- redeem  from  a  tax  sale,  where 
the  owner  of  the  original  record  title  has  failed 
to  deposit  a  sufficient  sum  of  money  for  re- 
demption, the  court  cannot  allow  him  to  pa^ 
the  addinonal  amount  after  suit  has  been  com- 
menced. 

[Ed.    Note.— For   other   cases,   see    Taxation, 
Cent.  Dig.  i{  1402-1405;    Dec  Dig.  «=»699.] 

4.  Taxation  <8=»70i>— Redemption  fbom  Tax 
Sai-e— Notice— Fees. 

Tax  Law  (Pub.  Acts  1893,  Na  206)  1 140. 
aa  amended  by  Act  No.  142,  Pub.  Acts  1906, 
provides  as  to  redemption  that  the  original  title 
owner  shall  pay  all  sums  paid  by  tbe  tax  title 
owner  together  with  100  per  cent  additional 
thereto,  and  that  fees  of  the  sheriff  for  the  serv- 
ice or  cost  of  publication  of  tbe  notice  to  be 
computed  as  upon  personal  service  of  a  decla- 
ration, and  the  farther  sum  of  ^5,  for  each  de- 
scription without  other  additional  costs  or 
cfaaniee.  Held  tltat,  if  there  has  been  personal 
senice  of  the  notice,  the  fees  of  the  sheriff  must 
be  paid,  computed  as  upon  personal  service  of 
a  declaration,  and  if  no  personal  service  is 
made,  but  the  notice  is  published,  the  coat  of 
publication  must  be  paid. 

[E!d.    Note. — For   other  cases,   see  Taxation, 
Cent  Dig.  ||  1430-1435;    Dec.  Dig.  <8=»709.] 

6.  Taxation  «=»709— Redemption  fbom  Tax 
Sale— Amount  Required— Sebvice  of  No- 
tice. 

The  owner  of  the  original  title,  before 
making  a  deposit  to  redeem  from  the  tax  sale, 
need  not  at  his  peril  ascertain  whether  the  tax 
title  owner  has  incurred  expense  in  the  service 
of  notice  of  redemption. 

(Ed.    Note.— For  other  eases,   see  Taxation, 
Cent  Dig.  H  1430-1435;    Dec.  Dig.  «=3709.j 

a  Taxation  «=3696— Redemption  fbom  Tax 
Sale— Amount  Beqitibed. 

Tinder  Tax  Law,  S  141,  as  existing  in 
1900  (Pub.  Acts  1900,  No.  270),  a  redemptioner 
was  entitled  to  reconveyance,  if,  at  any  time 
befMe  notfce  of  redemption  was  giveUi  he  paid 
to  tbe  raster  in  diancery  all  sums  paid  ac- 


cording to  the  certificate  of  tbe  Auditor  Gen- 
eral, together  with  100  per  cent  additional,  and 
$5  lor  each  description. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1393;    Dec.  Dig.  «=9696.] 

Appeal  from  Circuit  Court,  Ontonagon 
County,  In  Chancery;  Samuel  8.  Cooper, 
Judge. 

Action  by  Edward  Rousseau  against  Arrl 
Rilhinleml.  From  a  Judgment  for  complain- 
ant, defendant  appeals.     Affirmed. 

Referring  only  to  facts  material  to  tbe  dis- 
cussion and  decision  of  the  questions  raised 
by  this  appeal,  tbey  may  be  stated  as  fol- 
lows: 

Tbe  east  half  of  the  west  half  of  a  section 
of  land  In  Ontonagon  county  bad  been  sold 
for  taxes  and  bid  In  by  tbe  state.  Tbe  Audi- 
tor General  sold  the  Interest  of  tbe  state 
and  deeded  it  September  12,  1899,  for  the 
taxes  of  tbe  year  1894,  requiring  payment, 
also,  of  tbe  taxes  for  the  years  1895  to  1898 
Inclusive;  tbe  total  paid  by  tbe  purchaser 
being  $140.75.  By  various  conveyances  tbe 
title  thus  acquired  passed  to  defendant  EUl- 
hinleml  In  1908;  bis  interest,  however,  dat- 
ing from  1900,  when  he  contracted  to  buy 
the  land,  entered  Into  possession  thereof, 
and  made  improvements  thereon.  Tbe  rec- 
ords showed  that  one  Andrew  Chapton,  re- 
siding In  the  same  county,  held  the  original 
title.  In  1909,  steps  were  taken  to  serve 
the  statutory  notice,  and  a  notice  In  tbe 
form  prescribed  by  the  statute  then  in  force 
was  duly  made  out  and  delivered  to  the 
sheriff.  He  made  a  certificate,  dated  April 
7,  1909,  of  Inability  to  find  and  serve  Chap- 
ton,  and  this  notice  and  certificate  was  filed 
with  tbe  register  In  chancery  for  Ontonagon 
county  May  17,  1909.  In  the  certificate  the 
fees  of  tbe  sheriff  are  stated  to  be  $1.10. 
Thereafter  defendant  Rilhinleml  published 
the  notice,  Its  first  appearance  in  the  Onton- 
agon Herald  being  in  the  issue  of  May  29, 
1909,  other  dates  of  publication  of  the  notice 
being  June  5,  12,  19,  and  26,  1909.  Proof 
of  the  publlcatlmi  of  the  notice  was  filed 
with  the  register  In  chancery  August  12, 
1009,  the  cost  of  publication  being  $6.30. 
Complainant  found  Chapton,  who,  under  date 
May  22,  1909,  in  tbe  state  of  Idaho,  executed 
to  him  a  deed  of  this  and  other  land,  which 
was  recorded  in  Ontonagon  county  June  16^ 
1909.  Complainant  deposited  with  the  reg- 
ister In  chancery  to  secure  reconveyance  of 
the  land  $286.63  or  $287.56  (both  amounts 
are  given  In  the  testimony),  on  August  6, 
1909,  and  filed  the  bill  in  this  cause  August 
19,  1909. 

In  tbe  bill  an  offer  is  made  to  pay  any 
further  sum  which  in  strict  right  or  other- 
wise ought  to  be  paid.  The  answer,  in  which 
affirmative  relief  was  asked,  was  filed  May 
9,  1910,  and  alleges  that  an  -Insufficient  sum 
was  deposited  with  the  register  In  chancery, 
specifying  the  sheriff's  fee  and  the  fees  for 
publication  of  the  notice,   and   prayed  that 
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defendant's  title  be  quieted.  In  the  answer 
to  the  cross-bUl,  complainant  denied  that  It 
was  necessary  to  pay  the  sheriff's  fee  or  to 
pay  the  cost  of  publication  of  the  notice.  It 
Is  further  charged  in  the  original  bill  that 
because  of  certain  contracts  relating  to  the 
land,  entered  into  by  defendant,  complainant 
regards  himself  as  unable  to  make  a  proper 
tender  of  the  proper  sum  to  any  one,  and 
that  the  land  is  valuable  for  timber,  to  re- 
strain the  cutting  of  which  an  injunction  is 
necessary.  A  decree  having  passed  for  com- 
plainant, which  required  htm  to  pay,  also, 
all  taxes  paid  by  defendant  and  his  grantors, 
the  defendant,  appealing,  has  presented  and 
discussed  two  propositions,  namely:  (1) 
Complainant  had  no  right  to  pay  the  money 
to  the  register  in  chancery;  (2)  if  he  had 
that  right,  the  sum  deposited  was  too  small, 
and  therefore  the  right  to  a  reconveyance 
was  not  secured.  Concerning  these  proposi- 
tions, the  learned  trial  Judge,  in  his  opinion, 
said: 

"On  August  6,  1009,  the  complainant  depos- 
ited with  the  reirister  In  chancery  the  sum  of 
$286.5S  for  the  purpose  of  redeeming.  There  is 
some  evidence  in  the  case  to  indicate  that 
$287.56  was  the  actual  amount  deposited.  This 
did  not  include  the  fee  of  the  sheriff  for  en- 
deavoring to  serve  tax  notice  or  cost  of  pub- 
lication. Defendant  claims  that  this  was  not 
a  proper  redemption:  First,  because  there  was 
no  right  to  deposit  with  the  register  in  chan- 
cery, but  that  the  sum  should  have  been  paid 
direct  to  the  defendant;  second,  there  was  not 
a  sufficient  amount  deposited  to  comply  with 
the  statute. 

"The  publication  of  tax  notice  expressly  gave 
the  right  to  deposit  money  with  the  register  in 
chancery.  I  am  of  the  opinion  that  even  if 
this  publication  had  not  done  bo,  the  complain- 
ant would  have  had  this  right  under  the  tax 
law  as  it  was  at  the  time  of  publication ;  but, 
having  expressly  given  the  right  in  the  publish- 
ed notice,  defendant  would  necessarily  be  bar- 
red from  raising  this  objection,  as  by  making 
the  deposit  it  was  in  strict  compliance  with  the 
published  notice. 

"The  bill  of  complaint  in  this  case  was  filed 
prior  to  the  time  of  the  expiration  of  the  six 
months'  notice  given  by  the  publication,  and  I 
am  of  the  opinion  that  the  court,  having  ac- 
quired jurisdiction  prior  to  the  time  of  the  ez- 
Siration  of  the  six  months,  has  the  power  and 
oes  extend  to  complainant  the  right  to  pay  the 
additional  amount  necessary  to  comply  with 
the  notice.  The  decree  will  provide  that  the 
complainant  pay  this  additional  amount  The 
total  amount  which  should  have  been  deposited 
was  $293.00  in  order  to  redeem  in  compliance 
with  the  tax  notice,  and  the  complainant  will 
pay  the  difference  between  that  sum  and 
$286.53." 

Argued  before  BROOKE,  0.  J.,  and  McAIr 
VAY,  KUHN,  MOORE,  STONE,  OSTRAND- 
ER,  BIRD,  and  STBERE.  JJ. 

M.  J.  Sherwood,  of  Marquette,  for  appel- 
lant. Louis  N.  Legrls,  of  Houghton,  and 
John  Jones,  of  Ontonagon,  for  appellee. 

OSTRANDER,  J.  (after  stating  the  facts 
as  above).  [1]  The  court  properly  overruled 
defendant's  first  contention.  The  payment 
was  made  at  the  place  designated  In  the  no- 
tice, and  the  form  of  the  notice  was  the 
form  required  by  tbe  statuta  In  force  wben 


the  notice  was  given.  The  form  of  tbe  no- 
tice which  the  statute  required  to  be  given 
by  the  tax  title  owner  when  he  acquired 
the  titlfe  was  different  from  the  one  required 
by  the  statute  in  force  when  the  notice  was 
given.  But  the  tax  title  owner  had  no  vest- 
ed right  to  have  the  money  paid  to  blm 
rather  than  to  the  register  in  chancery,  and 
no  additional  duty  was  put  upon  blm  by  tbe 
form,  or  the  terms,  of  the  notice  required 
by  the  amended  law.  See  Weller  v.  Wheel- 
ock,  155  Mich.  698,  118  N.  W.  609;  Dolph  v. 
Norton,  158  Mich.  417,  123  N.  W.  13.  Com- 
pare, Curry  t.  Backus,  156  Mich.  342,  120  N. 
W.  796. 

[2]  If  a  snfflcient  sum  of  money  was  de- 
posited by  the  owner  of  the  original  title 
with  the  register  In  chancery  within  the 
time  limited  by  the  statute,  tbe  tax  title  Im- 
mediately became  Ineffective.  This  Is  so 
whether  the  tax  title  owner  did,  or  did  not, 
give  a  proper  notice,  or  whether  he  gave  any 
notice.  Whether  the  tax  title  owner  gave  a 
proper  notice  becomes  important  only  in  cas- 
es where  the  owner  of  the  original  title  bas 
not  deposited  sufficient  money,  in  sufficient 
time;  the  right  being  available  until  tbe 
proper  notice  Is  given.  The  deposit  which 
was  made  in  this  case  was  made  in  time.  It 
becomes  important  therefore  to  consider  tbe 
contention  that  the  proper  Amount  was  not 
deposited. 

>  It  wUl  be  remembered  that  when  the  de- 
posit was  made  publication  of  the  notice  had 
not  been  completed.  Section  140  of  the  tax 
law,  as  amended  by  Act  No.  142,  Public  Acta 
of  1905,  provides  for  the  giving  of  a  notice 
by  the  tax  title  owner  to  certain  persons, 
and,  among  other  things,  that,  if  the  sheriff 
of  the  county  where  the  lands  are  located 
shall  return  that  after  careful  Inquiry  he  Is 
unable  to  ascertain  the  whereabouts  or  post 
office  address  of  tbe  grantee  named  In  the 
last  recorded  deed  (in  this  case,  Chapton), 
then  the  notice  shall  be  published  once  a 
week  for  four  successive  weeks  in  a  news- 
paper, and  due  proof  of  publication  by  the 
affidavit  of  the  printer  or  publisher  of  the 
paper  shall  be  filed  with  the  county  clerk 
and  shall  be  in  lieu  of  personal  service.  The 
statute,  and  the  form  of  notice  therein  given, 
demands  payment,  by  the  original  title  own- 
er, of  "all  sums  paid  upon  such  purchase." 
L  e.,  the  purchase  of  the  tax  title,  "together 
with  one  hundred  per  cent  additional  there- 
to, and  the  fees  of  the  sheriff  for  the  serv- 
ice or  cost  of  publication  of  this  notice,  to 
be  computed  as  upon  personal  service  of  a 
declaration  as  commencement  of  suit,  and 
the  further  sum  of  five  dollars  for  each  de- 
scription without  other  additional  cost  or 
charges."  The  cost  of  the  particular  de- 
scription, tbe  east  half  of  west  half  of  the 
section,  was  $140.75.  This  sum  doubled  Is 
$281.50.  Adding  $5  for  one  description  of 
land  makes  the  total  $286.50.  If  the  sum  de- 
posited was  $287.56,  as  the  testimony  of  the 
derk  and  the  record  entry  on  hla  botic  tend 
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to  prove,  It  still  was  aot  equal  to  the  sam 
required  to  be  paid  U  the  fees  of  tlie  sher- 
iff as  stated  in  bis  return  was  a  proper 
cbarge ;  ttie  proper  sum,  in  snch  case,  being 
$287.60.  U,  the  publication  of  notice  having 
been  begun,  the  fee  of  the  printer,  or  some 
of  it,  should  have  been  paid,  then  the  dis- 
crepancy is,  of  conrse,  still  greater. 

[3]  The  fact  that  a  sufficient  sum  was  not 
deposited  Is  not  controlling  if  It  is  true,  as 
the  learned  trial  Judge  held,  that  the  coart 
had  power  to  permit  the  complainant  to  pay 
the  balance  after  this  suit  was  beguA.  This 
court  has  held,  in  substance  and  efCect,  that 
upon  the  regular  sale  of  lands  for  taxes  and 
the  lapse  of  time  to  redeem  from  the  sale  the 
Interest  of  the  owner  is  lost,  the  state  ac- 
quiring an  absolute  title  to  the  land;  that 
in  disposing  of  the  interest  thus  acquired 
the  state  may  sell,  and  has  in  fact  provided 
for  selling,  ut)on  condition  that  the  purchas- 
er shall  give  a  notice  to  certain  persons  who 
before  the  sale  to  the  state  possessed,  actu- 
ally or  apparently,  an  interest  in  the  land. 
If  the  persons  so  notified,  or  some  of  them, 
do  not  then  redeem  the  land — acquire  the  in- 
terest of  the  tai  title  owner — that  interest 
becomes  complete.  Since  in  all  disputes  con- 
cerning the  observance  of  the  condition, 
whether  by  the  tax  title  owner  or  the  owner 
of  the  original  title,  the  title  to  real  estate 
is  Involved,  all  parties  in  interest  have  been 
held  to  a  strict  compliance  with  the  statute 
provisions.  Clothier  v.  MiUer,  173  Mich.  530, 
13»  N.  W.  253 ;  Holmes  v.  Soule,  180  Mich. 
528,  147  N.  W.  621 ;  Huron  Land  Co.,  Ltd., 
T.  LobdeU  ChurchUl  Mfg.  Co.,  148  N.  W.  753; 
Closser  v.  McBride,  148  N.  W.  756.  Usually, 
as  is  true  in  the  case  before  us,  equitable  Ju- 
risdiction is  invoked  and  is  assumed  be- 
cause, only  because,  complainant  has  com- 
piled with  the  statute,  thereby  acquiring 
rights  which  the  court  may  compel  defend- 
ant to  respect  The  statute  rights  of  the 
parties  can  be  neither  enlarged  nor  limited 
by  the  court.  The  trial  court  was  in  error 
In  holding  that  complainant  might  pay,  after 
suit  was  begun,  a  sum  which  he  should  have 
paid  to  perfect  the  right  asserted  in  the  suit 

[4]  This  brings  me  to  the  consideration  of 
some  propositions  presented  by  complainant 
who  claims  that  sufficient  money  was,  in 
tact,  deposited  with  the  register  in  chancery. 
He  says,  flrst,  that  the  BherlCT's  fee  of  $1.10, 
charged  by  him  for  the  effort  which  showed 
inability  to  make  personal  service  of  the  no- 
tice, Is  not  a  lawful  fee  and  not  one  which 
be  was  required  by  the  statute  to  pay.  The 
argument  made  Is  that  there  Is  no  provision 
of  law  for  sheriff's  fees  if  he  falls  to  serve 
a  notice,  or  a  subpoena,  or  other  process  of  a 
court  He  says,  further,  that  there  was  no 
substituted  service  of  notice — and  therefore 
no  statute  notice  was  served — untU  August 
12, 1900,  when  proof  of  publication  of  the  no- 
tice was  filed  in  the  office  of  the  register  in 
diancery.  Six  days  before  this  he  made  his 
deposit    A  tblrd  proposition  is  that,  having 


put  Us  deed  upon  record  June  15,  1909,  b»- 
fore  any  one  had  been  served  with  notice, 
he  became  entitled  to  a  notice.  A  foartb 
proposition  is  that  the  attempted  substituted 
service  of  notice  Is  of  no  effect  because  of 
the  length  of  time  which  elapsed  between 
the  return  of  the  sheriff  and  the  publication 
of  the  notice. 

Determination  of  the  soundness  of  these 
propositions  Involves  construction  of  the  stat- 
ute— an  effort  to  ascertain  the  legislative 
purpose  and  intention.  I  have  heretofore 
quoted  the  statute.  It  Is  ambiguous.  The 
redemptloner  must  pay,  or  deposit,  the  "fees 
of  the  sheriff  for  the  service  *  *  *  to  be 
computed  as  upon  personal  service  of  a  dec- 
laration as  commencement  of  suit,"  "or  cost 
of  publication  of  this  notice."  It  Is  not  rea- 
sonable to  assume  that  the  cost  of  publica- 
tion of  the  notice  and  the  fees  of  the  sheriff 
are  both  to  be  computed  as  upon  personal 
service  of  a  declaration.  The  true  meaning 
seems  to  be  as  indicated,  namely,  if  there 
has  been  personal  service  of  the  notice  the 
fees  of  the  sheriff  must  be  paid,  computed 
as  upon  personal  service  of  a  declaration, 
and  if  no  personal  service  Is  made,  but  the 
notice  Is  published,'  the  cost  of  publication 
must  be  paid ;  in  either  event,  "without  oth- 
er additional  cost  or  charges." 

[5]  It  is  made  evident  by  the  facts  before 
us  that  while  the  attempt  is  being  made  to 
serve  a  notice,  personally,  or  by  publication, 
the  owner  of  the  original  title  may  deter- 
mine to  redeem  by  depositing  money  with 
the  register  in  chancery.  In  such  a  case 
must  the  owner  of  the  original  title,  before 
making  bis  deposit  ascertain,  at  his  peril, 
whether  the  tax  title  owner  has  incurred  ex- 
pense in  an  effort  to  serve  the  notice?  I  am 
of  opinion,  reading  all  of  the  pertinent  pro- 
visions of  the  law  together,  that  he  is  not 
under  this  obligation. 

[8]  By  section  141  of  the  tax  law,  as  it 
stood  in  1909,  the  complainant  was  entitled 
to  reconveyance  if  at  any  time  before  such 
notice  was  given  he  paid  to  the  register  In 
chancery  on  the  certificate  of  the  Auditor 
General  all  sums  paid  as  a  condition  of  the 
purchase  of  the  tax  title,  together  with  100 
per  cent,  additional  thereto,  and  the  further 
sum  of  five  dollars  for  each  description. 
"By  such  payment  the  tax  title  •  •  • 
shall  become  void  and  of  no  effect  against 
the  lands  so  redeemed."  This  and  other 
language  employed  leads  me  to  the  conclu- 
sion stated.  There  Is  no  provision,  or  rule, 
established  by  the  tax  law  or  otherwise,  for 
computing  fees  of  a  sheriff  for  attempting 
to  make  personal  service  of  a  declaration  as 
commencement  of  salt  There  is  no  method 
pointed  out  for  determining  the  cost  of  pub- 
lishing a  notice,  once  or  twice,  or  less  than 
the  required  number  of  times.  And,  in  any 
event,  the  cost  may  be  matter  of  private  con- 
tract. Service  of  the  notice  may  be  made  in 
two  ways,  personally,  and,  in  certain  cases, 
by  publication.    Until  it  is  made,  and  In  this 
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case  neltber  personal  nor  snbstltuted  serTlcc 
jbad  been  made,  the  complainant  had  the 
right  to  pay,  as  be  did,  the  amount  which 
he  paid,  relying,  as  he  did,  upon  the  certifi- 
cate of  the  Auditor  General.  This  is  the 
reasonable  meaning  ot  the  statute.  Any  oth- 
er would  introduce  confusion  and  uncertain- 
ty Into  a  matter  In  which  certainty  is  of  the 
greatest  Importance.  Manifestly,  the  person 
entitled  to  and  desiring  to  secure  the  recon- 
veyance knows  whether  he  has  been  person- 
ally served  with  the  notice,  and  must  take 
notice  of  any  return  on  file  with  the  register 
which  properly  signifies  that  substituted  serv- 
ice has  been  made.  It  is  true  that  the  re- 
turn of  the  sheriff  of  inability  to  find  the 
landowner  may  be  contradicted  (W'lnters  y. 
CkK)k,  140  Midi.  483,  103  N.  W.  869);  but 
this  means  only  that  the  duty  of  good-faith 
effort  is  imposed  upon  the  one  required  to 
give  the  notice.  So  far  as  is  possible,  the 
rights  of  the  parties  ought  to  be  determina- 
ble and  determined  by  the  record,  and  this  I 
think  was  the  purpose  of  the  Legislature. 

It  follows  that  complainant  made  a  suffi- 
cient deposit  of  money,  a  conclusion  which 
makes  discussion  of  other  propositions  un- 
necessary and  requires  tliat  the  decree 
should  be  affirmed. 


LEWIS  V.  WOLVERINE  COAL  CO.  et  aL 

(No.  246.) 
(Supreme  Court  of  Michigan.    June  7,  1915.) 

1.  Masixr  and  Sebvant  ®=>241— Injitbiks  to 
Sebvant — Place  of  Wobk-KJontbibutobt 
Neolioence. 

Plaintiff  was  employed  as  boss  trimmer  for 
a  coal  company.  It  was  his  duty  to  move  the 
cars  below  a  tipple  whereby  they  were  loaded 
with  coal.  The  track  was  on  a  downgrade,  and 
it  was  customary  to  move  the  cars  by  using  a 
wooden  block  to  stop  them  in  the  proper  posi- 
tion. In  attempting  to  remove  the  block  from 
the  wheels  of  a  car  to  allow  it  to  pass  under  the 
tipple,  plaintiff  was  pinned  between  the  car  and 
the  support  of  the  tipple.  Held,  that  plaintiff 
having  sole  control  of  the  car  was  guilty  of 
contributory   negligence   precluding   recovery. 

[Ed.  Note.— For  other  .cases,  see  Master  and 
Servant,  Cent.  Dig.  §  757 ;    Dec.  Dig.  «=>241.] 

2.  Masteb  and  Sebvant  «=»285— Injubieb  to 
Servant — Actions — Question  of  Fact. 

In  an  action  for  personal  injuries  sustain- 
ed by  a  boss  trimmer  in  being  pinned  between 
a  moving  car  and  apparatus  for  loading  coal, 
evidence  held  not  to  warrant  the  submission  of 
the  is.siie  whether  coal  cars  had  a  customary  or 
usual  width. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  »  1002,  1003,  1007,  1008, 
1016,  1035,  1043,  1(»3;    Dec.  Dig.  e=>2S5.!r 

3.  Masteb  and  Sebvant  «=9211— Injubieb  to 
Sebvant— Place  op  Wobk— Assumption  of 
KisK. 

Where  a  boss  trimmer  for  a  coal  company, 
injured  by  being  pinned  between  a  coal  car  and 
the  loading  apparatus,  had  authority  to  reject 
cars  of  improper  width,  be  assumed  the  risk 
in  attempting  to  remove  a  block  from  under 
such  a  car. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  557 ;   Dec.  Dig.  «=a211.] 


Error  to  CiicDit  Ooort,  Bay  Connty;  Ches- 
ter L.  ColUns,  Judge. 

Action  by  Emry  J.  Lewis  against  the  Wol- 
verine Coal  Company  and  another.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
named  brings  error.    Reversed  and  rendered. 

On  November  22,  1911,  plaintiff  was  crush- 
ed between  the  rear  end  of  a  coal  car  and 
one  of  the  posts  which  suppcMrted  a  coal  "tip- 
ple." He  brought  suit  against  the  Fere  Maiv 
quette  Railroad  Company  and  the  appellant, 
as  joint  tort-feasors.  Upon  the  trial  a  ver- 
dict was  directed  In  favor  of  the  defendant 
railroad  company,  and,  as  the  plaintiff  does 
not  appeal  from  such  action  of  the  court, 
that  defendant  is  not  now  interested. 

It  appears  that  the  plaintiff  had  been  an 
employ^  of  the  defendant  for  three  years  or 
more — the  first  year  underground;    the  sec- 
ond as  "extra  man  above  ground;"  and  the 
last  year  before  his  injury  as  "boss  trim- 
mer."    As  "boss  trimmer"  he  had  working 
under  him  a  "helper"  and  a  "car  dropper." 
His  duties  as  "trimmer"  required  him,  with 
the  assistance  of  his  "helper,"  to  pick  oat  the 
dirt,  rock,  and  imparities  from  the  coal  and 
spread  the  coal  properly  in  the  car  as  it  was 
received  from  the  "tipple."     The  track  ran 
north  and  south  under  the  "tipple,"  and  was 
so  Inclined  toward  the  north  that  storage 
cars  standing  to  the  south  thereof  would  ap- 
proach and  pass  under  the  "tipple,"  by  gravi- 
ty, when  rdeased.     It  was  the  duty  of  the 
"car   dropper"  to  permit  the  cars   to   drop 
down  to  the  "tipple"  when  required  for  load- 
ing.   The  cnstomary  method  of  performing 
this  operation  was  to  block  the  car  with  a 
piece  of  wood  as  soon  as  the  front  end  of 
the  car  was  in  proper  position  to  receive  the 
coal  from  the  "tipple."    When  a  sufficient 
quantity  bad  been  received  In  that  end  of 
the  car,  the  block  was  removed,  and  it  was 
permitted  to  go  to  the  north  a  few  feet,  when 
a  further  quantity  of  coal  was  loaded,  and 
that  operation   was   repeated   four  or   five 
times,  until  the  southerly  or  rear  end  of  the 
car  was  immediately  under  the  "tipple,"  at 
which  time  the  northerly  or  loaded  end  would 
be  for  a  considerable  distance  outside  the 
"tipple"  and  its  supports.    When  the  car  was 
completely  loaded  it  was  customary  for  the 
plaintiff  to  climb  down  from  the  car,  leaving 
his  "helper"  on  top  to  control  its  movement 
by  the  brakes,  and  to  himself  reuiove  the 
block  and  permit  the  car  to  pass  to  the  north 
onto  the  siding,  thus  making  room  under  the 
"tipple"  for  its  successor.    The  "tipple"  was 
supported  by  eight  wooden  posts  standing  at 
slightly    varying   distances    from    the    rails. 
Those  on  the  westerly  side  were  respectively 
3  feet  4%  Inches,  8  feet  3  inches,  3  feet  3 
inches,  and  3  feet  4%  inches  from  the  rail. 
The  post  at  which  plaintiff  received  his  In- 
Jury  was  the  second  nearest  one  to  the  north, 
and  was  8  feet  3  inches  from  the  rail. 
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On  direct  examination  the  plaintiff  de- 
scribed hlfl  accident  as  follows:  ' 

"On  the  day  of  the  accident  1  was  worldng  on 
the  east  track.  That  track  extends  north  and 
south.  When  it  goes  north  of  the  shed  of  the 
tipple,  it  keeps  going  north.  After  I  got  through 
with  a  car  after  it  is  loaded,  the  other  trim- 
mer takes  it  out  and  finishes  it  off.  The 
tracks  south  of  the  tipple  are  on  an  incline 
which  we  call  the  hill.  That  part  of  the  yard 
was  used  for  storing  cars.  On  this  track  this 
day  there  were  probably  a  dozen  cars  up  on  the 
hilL  I  couldn't  say  for  sure.  William  Camp- 
bell had  the  task  this  day  of  dropping  the  cars 
down  to  me.  w^e  call  bis  work  'dropping  flats.' 
He  always  dropped' it  down,  and  I  would  knock 
tb«  block  out  and  let  this  other  go  on  out. 
These  cars  were  held  back  on  the  place  we  call 
'up  on  the  hill'  by  wooden  blocks  placed  under 
the  front  wheel — any  wooden  block  you  could 
get  hold  oL  The  fellow  that  dropped  the  cars 
down  would  take  the  block  out  from  under  one 
ud  put  it  under  another.  Sometimes  the'  car 
would  start,  and  sometimes  he  would  have  to 
pinch  it  with  a  pinch  bar.  When  the  car  start- 
ed down  he  had  to  run  to  catch  it.  After  it 
got  to  the  shed,  after  it  was  placed  under  the 
tipple,  we  would  load  it  as  far  as  the  dump 
would  reach.  I  would  holler,  'Go  ahead,'  and 
he  would  let  the  car  go  and  stop  it  again. 
Whcm  the  car  was  first  placed  down  there  five 
or  six  feet  of  it  was  under  the  dump.  I  al- 
wkys  blocked  the  front  end.  I  mean  by  that 
that  I  blocked  the  front  wheel  with  a  piece  of 
wood.  On  the  day  of  the  injury  I  got  back  up 
on  the  car  and  went  to  trimming  again.  To 
get  the  coal  into  the  car  I  had  to  pull  a  rope ; 
there  is  a  rope  that  dumps  the  big  pan.  The 
amount  dumped  at  a  time  was  sometimes  more 
and  less,  maybe  700  or  800  pounds,  sometimes 
maybe  a  couple  of  tons.  Then  I  would  let  go 
of  the  rope,  and  the  dump  would  go  back. 
When  we  got  that  portion  of  the  car  filled  np 
the  fellow  dropping  the  car  would  holler,  'Go 
ahead,'  and  be  would  drop  the  car  down  a  little 
ways.  Mr.  Campbell  did  that  this  day.  Mr. 
Klopf  stayed  on  the  car.  Campbell  would  drop 
the  car  down  by  taking  a  piece  of  gas  pipe  and 
knocking  the  block  of  wood  out  and  letting  it 
go.  He  would  stop  it  again  with  a  block  of  | 
wood.  Q.  After  you  got  this  car  filled  on  this 
particular  day,  what  was  then  required  of  you? 
A.  Get  off  the  car  and  knock  the  block  from 
ander  the  hind  wheel.  I  got  off  the  car  to  knock 
the  block  out,  and  the  car  was  so  wide  I  could 
not  reach  the  block.  I  would  knock  it  out,  and 
the  car  would  keep  running  onto  it,  and  I  got 
down  close  to  the  post,  and  I  don't  know  for 
sure  whether  it  was  the  step  caught  me  in  the 
hip,  shoved  me  in  around  this  post,  kind  of 
crowded  me  right  in,  and  caught  this  left  side  of 
me.  I  was  on  the  west  side  of  the  track.  On 
that  side  of  the  track  there  are  four  posts  or 
timbers  that  support  the  dump  or  tipple.  1 
would  judge  they  were  12  or  13,  maybe  14  inch- 
es square.  The  two  center  ones  were  about  6  or 
8  feet  apart,  I  should  jnd^e.  The  others— the 
outside  posts — probably  18  inches  apart.  There 
is  two  on  the  north  and  two  on  the  south.  I 
was  hurt  by  the  south  post  on  the  north  side. 
Q.  Show  the  jury  what  you  did  and  what  you 
had  to  do  with  running  the  car.  A.  Same  as 
if  this  was  the  car  here,  I  knocked  the  block 
out  of  the  wheel  here,  and  I  could  not  get  out, 
and  the  car  kept  running  down  on  to  me,  and 
squeered  me  between  the  two  posts.  I  was  hit 
in  the  bi^,  and  the  post  caught  me  in  the  sbonl- 
der,  here  in  the  breast.  Adam  Klopf  jumped 
yff  the  car  and  picked  me  up.  The  posts  where 
I  wag  squeezed  were  the  two  northerly  posts 
on  the  wpst  side.  To  knock  out  the  block  I  used 
a  piece  of  gas  pipe.  That  is  what  we  had  there 
tor  that  purpose,  and  always  wooden  blocks 
Were  used.  Q.  Do  you  know  whether  or  not  a 
nan  can  run  a  car  down  there  and  use  the 
brakes  to  bold  it  as  you  are  required  to?    A. 


I  have  never  seen  any  car  there,  beoanst  th* 
brakes  would  not  hold  on  two-thirds  of  them  if 
you  did  try  them.  Q.  Xou  have  to  drop  this 
car  3  or  4  feet;  then  stop  it  .and  go  ahead 
again?  A.  Yes,  sir;  a  man  don't  have  very 
much  time  to  lose;  if  he  does,  he  is  Uabla  to 
get  a  chunck  of  coal  on  top  of  the  head." 

On  cross-examination  be  testified: 
"Q.  I  suppose  a  man  could  not  work  around 
cars  without  noticing  the  names  of  the  cars  and 
the  different  railroads.  A.  Oh,  sure ;  some  of 
those  roads  would  be  Western  roads,  some  East- 
em,  some  Southern,  and  some  Micnigan  roads. 
Cars  were  there  from  all  over  the  world.  It 
is  pretty  near  correct  to  say  that  hardly  two 
cars  in  succession  would  be  the  same  kind  of 
cars.  *  *  *  Q.  Some  have  steps  on  all  four 
corners,  and  others  have  steps  on  only  two  cor- 
ners; that  Is  true,  isn't  it?  A.  I  don't  know 
as  I  remember  seeing  them  on  all  four  corners. 
Some  have  what  they  call  the  platform  of  the 
car  higher  from  the  ground  than  others.  Some 
boxes  are  higher,  and  1  have  noticed  that  they 
differ  in  width  also.  There  is  no  regular  stand- 
ard width  of  coal  cars  that  I  know  of.  I  don't 
think  that  there  is  any  regular  standard  in 
other  respects.    I  am  no  railroad  man." 

Several  of  plaintiff's  witnesses  testified  that 
tbe  cars  in  common  use  were  of  varying 
wldtbs.  Records  witb  accurate  measure- 
ments were  introduced  by  the  defendants, 
from  wblcb  It  conclusively  appears  that  dur- 
ing tbe  year  plaintiff  bad  acted  as  "boss  trim- 
mer" be  had  loaded  at  least  883  cars.  Of 
tbesa  tbe  outside  measurement  of  789  was 
given.  To  sbow  tbe  extreme  variations  In 
width,  tbe  following  table  Is  Inserted: 

No.  of  Cars       No.  of  Cars 
Width.  Whose  Inside    Whose  Out- 

Width  is.    side  Width  li. 

7'  6%" 1 

r  7" 1 

8  to  9  ft 16 

8'  to  8'  6"  6 130 

8'  6"  to  9'  26 7S 

9'  to  9'  6"  21 42 

9'  6"  to  9'  9" 18 209 

9' 9" 8 

9'  9%" 

9'  9%" 

9*  10" 

gins 


9'  10' 

9'  10 

9'  10 

9'  11" 

9'  IIV 

9'  oyC 

9'  IIV, 
9'  11%"  .. . . 
9'  llfl".... 
10' 

10'  054"  •••• 

10*  0%"  plus 
10'  0%"   .... 

10"  0%" 

IC  OW  plus 

10'  1" 

10'  1"  plus  .. 

10'  1%^ 

10'  2"^ 

10'  2"  (?)  .. . 

10'  2%" 

10'  2%"  .... 
10'  2%"  ...• 
10'  3"   


or  9'  11%" 


1 
2 

8 
1 
4 
3 

29 

19 
3 
4 
1 
1 

84 
1 

10 

11 
1 
1 

32 
6 
6 
1 
4 
1 

22 
1 
6 


Total  73 789 

Tbe  plaintiff  was  unable  to  Identify  tbe 
car  wblcb  caused  tbe  injury.  Defendant, 
bowever,  by  means  of  a  record  wbicb  It  kept 
of  tbe  cars  loaded  eacb  day  was  able  to  de- 
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temilne  tbat  tbe  Injury  was  caused  by  one 
of  two  cars,  either  Lake  Shore  No.  54301  or 
Hocking  Valley  No.  25216.  The  Lake  Shore 
car  was  a  steel  car,  and  the  Hocking  Valley 
a  wooden  car.  Inasmuch  as  two  of  plaintiffs 
witnesses  testified  that  the  car  which  caused 
the  Injury  was  a  wooden  car,  the  conclusion 
Is  almost  irresistible  that  plaintiff  was  in- 
jured by  tbe  Hocking  Valley  car.  The  Hock- 
ing Valley  car  bad  an  outside  measurement 
'  of  9  feet  8%  inches ;  tbe  Lake  Shore  car  an 
inside  measurement  of  9  feet  7  Inches,  and  an 
outside  measurement  of  approximately  10 
feet  %  inch.  An  examination  of  the  forgo- 
ing table  will  show  that  during  the  year  pre- 
ceding his  injury  the  plaintiff  had  loaded  at 
least  80  cars  of  a  greater  width  than  the  one 
which  caused  his  injury,  even  presuming  It  to 
bare  been  caused  by  the  Lake  Shore  car. 
Plaintiff  himself  was  in  control  of  tbe  opera- 
tion, and  it  was  his  duty  to  reject  any  cars 
not  suitable  for  loading,  and  to  permit  them 
to  pass  under  the  "tipple"  empty. 

The  declaration  contains  four  distinct  al- 
legations of  negligence:  (1)  Tbe  use  of  an 
unusually  wide  car;  (2)  the  position  of  tbe 
posts  in  dangerous  proximity  to  the  rails; 
(3)  an  unsafe  method  of  holding  tbe  car  in 
place;    (4)  lack  of  warning. 

The  learned  circuit  Judge  determined  tbat 
as  to  the  second,  third,  and  fourth  grounds 
of  alleged  negligence  tbe  defendant  must  pre- 
vail. He  submitted  tbe  case  to  the  Jury  on 
the  first  ground,  charging  them,  in  part,  as 
follows: 

"Now,  gentlemen  of  the  jury,  if  it  is  a  fact 
tbat  there  is  customary  and  usual  width  of  cars, 
tbat  is,  that  before  this  accident  there  was  a. 
customary  and  usual  width  of  cars  known  tmd 
understood  by  the  plaintiff  and  defendant,  if 
the  point  of  fact  is  established,  and  if  it  is 
further  a  fact  that  at  the  time  of  tbe  accident 
a  car  was  sent  over  the  tracks  beyond  the 
tipple  to  be  handled  in  loading  the  car,  which 
car  was  of  unusual  width,  if  you  find  that  to 
be  a  fact,  and  also  if  you  iind  that  the  plain- 
tiff, while  doing  that  work  there  from  the  time, 
during  all  the  time,  that  that  car  was  handled, 
used  reasonable  care  and  diligence  in  all  of  the 
respects  which  I  have  described,  and  by  rea- 
sonable care  and  diligence  I  mean  used  that  rea- 
sonable care  and  diligence  tbat  would  be  expect- 
ed or  ought  to  be  used  by  a  reasonable  and  pru- 
dent person  about  the  work  tbat  he  was  doing, 
considering  the  kind  of  work,  if  he  used  reason- 
able care  and  diligence  to  observe  the  car  and 
observed  the  way  the  work  was  going  on,  but 
did  not,  notwithstanding  the  use  or  that  reason- 
able diligence,  observe  that  the  car  was  of  un- 
usual width,  and  that  in  handling  the  car  in  a 
reasonable  and  prudent  manner  he  was  caught 
between  the  car  and  the  tipple  walls  and  was 
injured,  and  that  that  injury  was  occasioned  by 
the  fact  of  this  excess  width  of  the  car,  and  that 
the  accident  would  not  have  happened  if  the  car 
had  been  a  car  of  the  ordinary  and  customary 
width,  then  the  plaintiff  is  entitled  to  a  ver- 
dict at  your  hands,  unless  it  can  be  said,  as  a 
matter  of  law,  that  the  plaintiff  assumed  the 
risk;  upon  that— upon  the  assumed  risk  ques- 
tion—I will  charge  yon  later.    •    •    • 

"By  assuming  the  risk  is  meant  tbat  the  nsk 
was  one  of  the  ordinary  risks  of  the  business, 
or  else  the  risk  or  danger  was  of  such  a  kind 
that  plaintiff  knew  and  understood  or  ought  to 
have  known  and  understood  such  risk  and  dan- 


ger.   Where  the  risk  or  danger  la  of  midi  a  kind 
that  it  can  be  seen  and  understood  by  workmen,       , 
it  is  the  law  of  this  state  that  be  cannot  reoo^-       ' 
er  any  damages,  even  though  the  employer  may 
be  negligent,  and  the  woricman  may  b«  free  from 
negligence.     In  such   a  case  tbe  defendant    ia 
not  required  to  take  any  better  care  of  the  plain-       \ 
tiff  than  plaintiff  takes  of  himself,  and  if  the 
plaintiff  can   see   and   understand   the   danger, 
and   keeps  on   working   without  complaint,   he 
assumes  the  risk  or  takes  hia  own  chances  and 
cannot  recover." 

Under  tliia  charge  a  verdict  was  rendered 
in  favor  of  tbe  plaintiff  in  the  earn  of  $4,- 
525. 

Argued  before  BBOOKB,  C.  X,  and  Mc- 
ALVAY,  KUHN,  MOORB,  STONE,  OS- 
TBANDBB,  BIBD,  and  STEXIBS,  JJ. 

Gillett  ft  Clark,  of  Bay  City,  for  appellant. 
Charles  W.  Hitchcock,  of  Bay  City,  for  ap- 
pellee. 

BBOOKB,  C.  3.  (after  stating  the  facts  as 
above).  [1, 1]  We  are  of  opinion  that  in  deal- 
ing with  the  last  three  grounds  of  alleged 
negligence  the  learned  circuit  Judge  reached 
a  proper  conclusion.  The  sole  question  re- 
maining, therefore,  is  whether  he  committed 
error  in  submitting  tbe  case  to  tbe  jury  upon 
the  first  ground ;  1.  e.  tbat  it  was  negUegnce 
on  the  part  of  the  defendant  to  use  an  un- 
usually wide  car.  We  are  convinced  that  as 
to  this  aspect  of  the  case  the  learned  trial 
judge  reached  an  erroneous  conclusion. 

The  situation  presented  by  this  record  la 
peculiar,  in  that  the  plaintiff  himself,  a  man 
of  maturity,  and  who  had  meet  ample  expe- 
rience, not  only  had  power  to  reject  a  car 
which  was  unfit  for  loading,  tnit  himself  con- 
trolled every  movement  of  the  car.  Further- 
more, be  himself  set  the  car  in  motion  at  the 
identical  moment  he  received  bis  Injury. 
When  he  stooped  to  release  the  block  he  no- 
ticed tbe  proximity  of  tbe  car  to  the  post, 
for  be  testified: 

"I  got. off  the  car  to  knock  a  block  out,  and 
the  car  was  so  wide  I  could  not  reach  tbe 
block." 

Tbe  method  of  blocking  and  unblocking  the 
car  to  hold  it  as  required  was  of  the  plain- 
tiff's own  selection.  The  cars  were  provided 
with  brakes,  and  it  must  be  presumed  tbat 
they  could  have  been  used  for  that  purpose. 
Plaintiff's  testimony  to  tbe  effect  that  two- 
thirds  of  them  would  not  work  must  be  dis- 
regarded in  the  light  of  the  fact  that  he  tes- 
tified that  no  attempt  was  made  to  hold  tbe 
car  which  caused  the  injury  by  such  means. 
The  conclusion  is  Irresistible  that  in  knock- 
ing tbe  block  out  from  under  the  bind  wheels 
of  tbe  car  with  his  body  in  such  a  position 
tbat  it  would  be  caught  by  the  car  which 
would  instantly  start  when  released,  as  he 
well  knew,  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  would  absolutely  pre- 
clude bis  recovery.  The  charge  of  the 
court  upon  which  recovery  is  predicated  per- 
mitted the  jury  to  find  that  there  waa  a 
"customary  and  usual  width  of  cars,"  where- 
as the  proof  concluslvety  demonstrated  that 
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there  was  no  sncb  customary  or  usoal  width, 
that  the  cars  varied  in  width  from  7  feet  6 
Inches  to  10  feet  3  inches,  and  that  they 
varied  In  width  from  car  to  car,  and  the 
evidence  farther  condaslvely  established  the 
fact  that  the  car  which  cansed  the  Injury 
was  not  among  the  widest  of  those  commonly 
In  nse.  In  the  face  of  snch  positive  proof,  it 
was  Improper  to  permit  the  Jury  to  find,  as  a 
fact  that  there  was  a  customary  and  usual 
width  of  cars,  and  that  the  one  which  caused 
the  injury  was  one  unusually  wide. 

[3]  But,  even  it  the  car  In  question  had 
been  unusually  wide,  if  such  unusual  width 
was  such  as  to  malte  It  Improper  to  load.  It 
should  have  been  rejected  by  the  plaintifF. 
Not  having  so  rejected  it,  but  having  loaded 
It,  and  being,  as  he  testified,  aware  of  its 
unusual  width,  when  he  went  to  remove  the 
block  for  the  last  time,  he  must  be  held  to 
have  assumed  the  risk  of  that  act,  the  dan- 
ger of  which  was  or  should  have  been  en- 
tirely apparent  to  him. 

We  believe  the  citation  of  authorities  to 
sustain  the  conclusions  here  reached  are  un- 
necessary. 

The  Judgment  Is  reversed,  and  there  will 
be  no  new  trlaL 


JAMES  E.  SCRIPPS*  CORPORATION  t. 

PARKINSON  et  al.    (No.  264.) 

(Supreme  Gourt  of  Michigan.    June  14,  1916.) 

1.  JUDOMKNT   €=3475— COIXATEKAL    ATTACK— 
JlTDOMENTB   IN   PABTTnOR. 

A  probate  judgment  in  partition  cannot  be 
CoUateraUy  attacked  in  ejectment 

[Kd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {  910;   Dec.  Dig.  <8=>476.] 

2.  PAnmoN  ^=>46  —  AcnoHB  —  Pasties  — 

JUDOMENT  IN   PABTITION. 

Defendants  in  ejectment  derived  title 
tiirough  a  probate  judgment  in  partition  entered 
by  consent,  by  wUch  their  ancestor,  who  was 
the  devisee  under  the  void  will  of  her  father,  vras 
awarded  a  life  estate  in  the  property,  with  re- 
mainder to  her  heirs.  Plaintiff  derived  title 
through  mesne  conveyances  from  such  ancestor 
tabiequent  to  the  decree  in  partition,  claiming 
that  such  decree  was  void  because  the  heirs  of 
the  ancestor  were  minors  and  were  not  served  in 
the  partition  suit.  Beld,  that,  the  will  being 
Told,  the  estate  immediately  vested  in  the  an- 
cestor in  fee,  and  that  she,  having  power  to 
alienate,  might  reduce  her  estate  to  an  estate 
for  life  by  consenting  to  the  partition,  and  that, 
it  being  only  by  the  partition  judgment  that  her 
heirs  first  liecame  interested  in  the  property  as 
remaindennen,  that  they  were  not  served  in  the 
partition  suit  did  not  invalidate  the  judgment 
therein;  hence  the  conveyance  to  plaintiff  did 
not  deprive  them  of  their  rights  in  the  estate. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  i  114;  Dec.  Dig.  «=>4e.] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty, in  Chancery ;   Philip  T.  Van  Zlle,  Judge. 

Suit  by  the  James  K.  Scripps'  Corporation 
against  Norman  Parkinson  and  others. 
From  a  decree  sustaining  defendants'  de- 
murrer, complainant  appeals.    Affirmed. 


Argued  before  BROOKE,  C.  J.,  and  McAI/- 
VAY,  KUHN,  MOORE,  STONE,  OSTBAND- 
ER,  BIRD,  and  STEER  B,  J  J. 

Munro  &  Powell  and  Jasper  0.  Gates,  all 
of  Detroit,  for  appellant  Oztoby  &  Wilkin- 
son, of  Detroit,  for  appellees. 

STEISRE,  J.  This  is  an  appeal  from  a  de- 
cree of  the  Wayne  county  circuit  court,  in 
chancery,  sustaining  defendant's  demurrer  to 
complainant's  bill  and  dismissing  the  same. 
Said  bill  was  filed  September  6,  1913,  to  re- 
strain defendants  from  further  prosecuting 
two  actions  in  ejectment,  brought  severally 
by  defendants  herein  to  establish  their  title 
and  obtain  possession  of  two  undivided  one- 
sixths  of  that  part  of  lot  2,  block  68,  of  the 
Baker  farm  lying  between  Michigan  avenue 
and  Leverett  street  in  the  city  of  Detroit, 
according  to  the  recorded  plat  thereof. 

Tlie  salient  grounds  of  defendant's  demur- 
rer, briefly  stated,  are  that  neither  fraud, 
accident,  mistake,  nor  any  facts  conferring 
Jurisdiction  upon  a  court  of  equity,  or  war- 
ranting Interference  to  halt  an  action  at 
law,  appear  in  said  bllL  The  questions  rais- 
ed properly  belong  to  and  are  triable  in  the 
ejectment  suits,  one  of  which,  as  appears  by 
said  bill  has  already  been  tried,  Resulting  in 
a  Judgment  In  favor  of  the  plalntiil  (a  de- 
fendant here),  which  Judgment  was  set  aside 
at  the  instance  of  complainant  under  the 
statute  relative  to  ejectment,  and  It  also  ap- 
pears affirmatively  by  said  bill  that  com- 
plainant has  a  complete  and  adequate  rem- 
edy at  law. 

The  complications  here  Involved  had  their 
Inception  in  the  will  of  Alvah  Ewers,  the 
great-grandfather  of  defendants,  who  died 
August  14,  1851,  seised  of  the  lot  in  question, 
amongst  other  property  not  directly  involved 
in  this  lltigaUon. 

Matter  Ijeipful  to  a  general  understanding 
of  the  situation  here  presented  may  be  found 
in  Parkinson  v.  Parkinson,  139  Mich.  530, 
102  N.  W.  1002,  which  was  a  suit  in  chan- 
cery brought  by  Jane  E.  Parkinson,  the 
grandmother  of  defendants,  against  other 
heirs  of  her  father,  Alvah  Elvers,  to  obtain  a 
construction  of  his  will  and  to  quiet  her  ti- 
tle as  to  certain  property  left  by  him. 

The  following  concise  "findings"  of  the 
learned  chancellor  who  heard  this  case,  in- 
termingled with  his  conclusions  of  law,  will 
serve  sufficiently  to  disclose  the  relations  of 
the  parties  and  the  questions  raised,  as  well 
as  the  reasons  of  the  court  for  the  result 
reached  at  that  hearing: 

"From  the  bill  of  complaint  it, appears  that 
the  defendants  are  now  claiming  title  to  certain 
lands  described  in  said  bill  of  complaint,  to  wit, 
each  a  one-sixth  interest  in  said  premises  as 
heirs  at  law  of  one  Jane  Ewers  I'arkinson,  who 
was  a  daughter  and  heir  of  one  Alvah  Ewers, 
deceased,  who  is  the  common  ancestor  and  w(i8 
owner  of  the  lands  in  question.  It  also  appears 
that  Alvah   Ewers   made  and   executed  a   last 
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Win  and  testament,  and  on  the  14th  of  Anrnst 
1861,  died  in  the  city  of  Detroit ;  that  the  will 
was  admitted  to  probate  on  the  22d  da;  of  Sep- 
tember, 1851 ;  that  the  will  of  said  Alvah  Ew- 
ers was  void,  it  being  in  violation  of  section 
8797,  Comp.  Laws  1897,  which  does  not  permit 
a  supension  of  the  power  of  alienation.  By  the 
terms  of  the  will,  /ane  Ewers  was  given  all  the 
lands  of  the  testator  in  trust  to  be  used  and 
enjoyed  by  her  until  October  17,  1864,  when  the 
estate  was  to  be  divided,  one-third  to  bis  wife, 
Jane  Ewers,  if  then  living,  for  life,  the  remain- 
ing two-tliirds  to  be  divided  into  tbree  parts,  the 
same  to  go  as  follows:  One-third  to  his  son 
William  Ewers  absolutely;  one-third  to  his 
son  Charles  Ewers  absolutely,  and  one-third  for 
life  to  his  daughter,  Jane  E.  Parlcinson,  in  the 
bill  of  complaint  called  Jane  Ewers  Parkinson, 
the  said  one-third  to  her  for  life,  after  her  death 
to  go  to  her  heirs  at  law  in  fee  simple. 

"The  will,  being  void,  affects  this  case  as  fol- 
lows: The  one-third  for  life  to  Jane  Ewers 
Parkinson  became  a  one-third  in  fee  subject  to 
the  dower  interest  of  her  mother  in  the  real 

"On  the  14th  of  October,  1864,  Charles  Ewers, 
one  of  the  sons  of  Alvah  Ewer*,  deceased,  peti- 
tioned the  probate  court  of  this  county  to  parti- 
tion the  estate  of  Alvah  Ewers  according  to  his 
will;  to  the  order  partitioning  the  estate  all  of 
the  heirs,  including  Jane  Ewers  Parkinson  and 
the  widow,  consented.  Upon  this  petition,  pro- 
ceedings in  partition  were  had,  and,  following 
the  terms  of  the  will,  the  commissioners  on  June 
16,  1865,  reported  that  Jane  Ewers  Parkinson 
should  have  a  one-third  interest  in  the  real  estate 
of  Alvah  Ewers  for  life,  and  to  the  confirmation 
of  this  report  made  by  the  probate  court,  all  the 
heirs,  including  Jane  Ewers  Parkinson,  consent- 
ed, William  Ewers  consenting  by  his  assignee, 
William  C.  Duncan. 

"The  validity  and  effect  of  this  partitioning 
of  the  estate  of  Alvah  Ewers,  deceased,  was  be- 
fore our  Supreme  Court  in  Parkinson  v.  Parkin- 
son, 136  ^lich.  530,  where  the  court  held,  the 
acquiescence  of  Jane  Ewers  Parkinson  to  the 
proceedings  and  confirmation  of  the  report  in 
partition  of  the  estate  precluded  her  from  there- 
after asserting  a  different  tenure. 

"Jane  E.  Parkinson  died  March  1,  1911,  leav- 
ing as  her  heirs  at  law  Charles  A.  Parkinson,  a 
Bon;  Ida  J.  Parkinson,  a  daughter,  and  her 
two  grandsons,  Norman  Parkinson  and  Edward 
A.  Parkinson,  Jr.,  sons  of  Edward  A.  Parkin- 
son, Sr.,  who  died  July  12,  1898,  during  his 
mother's  lifetime.  The  heirs  of  Jane  Ewers 
Parkinson  were  these  persons  who  were  her 
heirs  when  she  died  March  1,  1911,  viz.,  Charles 
A.  Parkinson,  Ida  J.  Parkinson,  daughter,  Nor- 
man and  Edward  A.  Parkinson,  grandsons.  The 
complainant  claims  title  by  mesne  conveyances 
from  Jane  E,  Parkinson,  who  had  a  life  estate 
and  who  died  March  1,  1911 ;  Edward  A.  Par- 
kinson, Sr.,  who  died  during  the  lifetime  of  his 
mother ;  the  deed  of  Charles  A.  and  Ida  Parkin- 
son, who  survived  their  mother,  and  whose  deeds 
would  operate  as  a  conveyance  of  their  shares. 

"I  therefore  find  as  matter  of  law  that  the  de- 
fendants hare  title  each  to  an  undivided  one- 
sixth  of  the  lands  In  question,  as  heirs  at  law 
by  Jane  E.  Parkinson,  who  died  March  1,  1911, 
and  by  virtue  of  the  partition  decree  of  the  pro- 
bate court,  June  16,  1805,  they,  the  defendants, 
taking  the  fee  in  the  portion  in  which  the 
mother  had  a  life  estate  at  her  death." 

It  Is  conceded  by  counsel  upon  both  sides 
of  this  case  that  the  will  of  Alvah  Ewers 
plainly  attempts  a  suspension  of  the  power 
of  alienation  not  based  upon  lives  In  being, 
and  is  therefore  void  under  the  restrictions 
o'f  section  8797,  Comp.  Laws  1897,  as  con- 
strued in  Casgraln  t.  Hammond,  134  Mldt 
419,  96  K.  W.  510,  104  Am.  St  Rep.  610. 


(Ml<di,{ 

Connael  for  complainant  says  in  his  brief:! 

"It  is  agreed  that  so  far  as  this  controversy! 
ia  concerned  the  will  in  qnestion  must  be  treated 
aa  absolutely  void." 

Counsel  for  defendants  say: 

"We  admit  that  the  will  of  Alvah  Ewers 

and  is  absolutely  void." 

But  from  this  harmonious  starting  point 
complainant  contends  that  the  foundation  of 
the  title  defendants  seek  to  assert  ia  neces- 
sarily the  Alvah  Ewers  will  and  the  order, 
or  decree,  of  the  probate  court  purporting  to  | 
construe  that  will  and  partition  the  estate  | 
according  to  its  terms,  for  which  reasons  de-  | 
fendants  are  estopped  from  questioning   the  , 


wUl  or  relying  upon  its  invalidity  and  from 
opposing  the  construction  placed  upon  said  '■ 
will  by  the  probate  court,  and  "their  counsel  ' 
cannot  be  permitted  to  contend  that  the  will  I 
is  void,"  while  complainant  is  in  position  to  ' 
deny  the  validity  of  both,  as  it  makes  no  : 
claim  of  title  under  the  probate  order  con- 
struing the  same. 

[1]  It  is  admitted  by  counsel  for  complain- 
ant that: 

"If  the  probate  order  in  partition  proceedings 
had  been  binding  upon  the  Parkinson  children 
and  upon  complainant  as  their  grantee,  then  the 
title  of  defendants  to  the  land  in  question  would 
be  clear." 

Therefore  this  suit  in  chancery  was 
brought  to  attack,  and  establish  the  invalid- 
ity of,  said  order  in  a  court  of  equity,  which 
is  the  proper  and  only  available  forum,  be- 
cause the  door  ia  not  open  to  such  defense 
in  the  actions  of  ejectment  where  nothing 
but  legal  titles  can  be  tried,  and  where  the 
probate  order  by  which  defendants'  legal  ti- 
tle is  sustained  cannot  be  questioned  col- 
laterally, for  which  reasons  complainant  has 
no  adequate  remedy  at  law  in  defending  the 
ejectment  cases  against  It.  While  the  lat- 
ter contention  is  questioned  by  defendants, 
we  think  the  rule  that  probate  Judgments  In 
partition  cannot  be  collaterally  attacked  Is 
fairly  applicable  to  the  proposed  defense,  if 
attempted  in  the  ejectment  cases.  Persing- 
er  V.  Jubb,  62  Mich.  304, 17  N.  W.  861 ;  Park- 
inson V.  Parkinson,  supra;  and  MorriU  v. 
Morrill,  20  Or.  96,  25  Pac.  362,  23  Am.  St 
Rep.  95;  ahso  found  in  L.  R.  A.  166,  where 
numerous  authorities  are  cited. 

[2]  The  infirmity  charged  against  the  pro- 
bate order  by  complainant  is  that  at  the  time 
of  making  said  order  the  three  children  of 
Jane  Parkinson,  Charles  A.,  Edward  A.  (fa- 
ther of  defendants),  and  Ida,  were  all  minors, 
and  no  notice  of  the  proceeding,  by  citation 
or  publication  was  given  them,  nor  was  any 
guardian  ad  litem  appointed  for  them,  and 
it  is  therefore  of  no  binding  force  or  validity 
as  to  them,  while  it  Is  binding  upon  Jane 
Parkinson  and  all  claiming  under  her,  conclu- 
sively establishing  that  she  never  had  any 
title  but  a  life  estate  in  the  realty  set  apart 
to  her,  and  her  interest  In  It  as  also  that  of 
any  claiming  through  or  under  her  ended  on 
her  death.  To  sustain  this  theory  It  Is  con- 
tended that,  as.  to  her,  the  probate  order  by 
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i'/  which  atae  Is  bound  related  hack,  ^Making 

-,  and  taking  effect  from  the  time  of  the  death 

^K-  of  her  fbther,  as  would  his  wUI  If  legal; 
that  "under  the  law  It  would  have  been  Im- 
peratlrely  necessary  that  this  one-third  In- 

^<''  terest  should  have  been  immediately  ta- 
herlted  by  some  one"  and,  she  only  receiving 

'-  a  life  Interest,  her  Infant  children,  as  became 
manifest  at  the  time  she  consented  to  the 

•-"  order,  were  the  only  persons  who  could  in- 
herit said  third  subject  to  her  life  estate, 
which  "destroys  the  very  foundation  of  boun- 

'-  sel's  claim  that  their  client  in  any  manner  or 
form  obtained   title  by,   through,   or   under 

''-  Jane  Parkinson."  Complainant's  counsel  are 
equally  positiye  that  their  client  did  not,  in 
any  manner  or  form,  obtain  title  through  or 

-  under  her,  as  we  gather  from  the  following 
statements  in  their  briefs: 

"If  Jane  Parkinson  never  had  any  interest  In 
tbU  property,  except  a  life  estate,  it  is  impos- 
sible that  she  shonld  have  transmitted  any  inter- 
est in  the  remainder  to  these  defendants.  This 
for  the  plain  reason  that  she  never  possessed 
any  such  interest  to  transmit.  It  hainng  been 
anthoritatively  and  conclusively  established  that 
she  at  no  time  bad  any  interest  in  this  property 
except  a  life  estate,  it  is  plain  that  defendants 
could  take  nothing  from  her.  It  cannot  be 
claimed  that  she  could  have  transferred  any- 
thing by  deed.  If  she  could  not  do  it  by  deed, 
^e  could  not  do  it  by  consenting  to  a  probate 
order.  We  are  therefore  forced  to  the  conclu- 
sion that  counsel  are  in  error  when  tbey  under- 
take to  base  their  ri^ts  upon  a  supposed  trans- 
fer from  Jane  Parkmsoo  to  them,  through  the 
medium  of  her  consent  to  this  order.  But  this' 
is  precisely  what  they  do  claim ;  and  it  is  on 
this  claim  that  they  base  ikeir  tiUe.  *  •  • 
We  stand  in  the  shoes  of  the  infant  children  of 
Jane  Parkinson,  who,  at  the  time  of  the  making 
of  the  probate  order  u  question,  confessedly  had 
an  interest  in  the  estate  of  Alvah  Ewers,  and 
vho  were  not  made  parties  to  the  partition  pro- 
ceedings." 

Counsel  also  state  "the  order  can  get  no 
support  from  the  will,  for  It  is  admitted  that 
this  is  absolutely  void,"  and  in  that  connec- 
tion contend  that  because  said  order  is  void 
as  to  complainants'  grantees,  it  became  the 
owner  of  their  remainder  by  proper  convey- 
ances from  them.  It  la  unquestionably  the 
law  that,  upon  the  death  of  Alvah  Ewers,  all 
bis  estate  was  immediately  Inherited,  and 
title  to  it  vested  in  some  one  at  that  time, 
but  it  la  clear  no  title  to  any  of  it  could  have 
vested  in  his  daughter's  children  at  the  time 
of  his  death,  because  none  of  them  were  then 
bora  I.t  Is  undisputed  that  If  these  three 
diildren  of  Jane  E.  Parkinson  were  legally 
interested,  or  had  any  property  rights  In 
their  grandfather's  estate  prior  to  or  at  the 
time  this  order  of  partition  was  made,  It  was 
without  Jurisdiction  as  to  them  and  a  nullity 
(Prince  v.  Clark,  81  Mich.  167,  45  N.  W.  663) ; 
but  if  they  had  no  Interest,  neither  tbey  nor 
those  holding  under  them  are  In  a  position 
to  question  its  validity.  Tbelr  grandfather, 
Alvah  Ewers,  died  Intestate  in  1851,  over  13 
years  before  the  order  was  made.  The  will 
by  which  be  sought  to  dispose  of  bis  estate 
was  concededly  void  and  of  no  effect  Under 
the  statute  of  Inhentauce,  title  to  any  real 


estate  he  left  passed  at  once  to  his  thrto  sur- 
viving children,  William,  Charles,  and  Jane 
(postea  Parkinson) ,  bis  heirs,  upon  whom  the 
law  cast  the  real  estate  immediately  upon 
the  death  of  the  ancestor,  subject  to  bis  wid- 
ow's right  of  dower.  His  daughter  Jane  was 
not  then  married,  and  her  three  minor  chil- 
dren, wBo  it  is  now  claimed  should  have 
been  made  parties  to  the  partition  proceed- 
ings in  1864,  were  not  then  in  existence. 

The  fact  that  Alvah  Ewers'  widow  was  per- 
mitted to,  and  did  until  1864,  control,  use, 
and  enjoy  his  estate  which  he  had  vainly 
sought  to  give  her  in  trust  by  his  invaUd 
will  could  not  militate  against  title  vesting 
in  his  heirs  Immediately  upon  his  death,  ac- 
cording to  the  law  applicable  to  one  dying 
intestate. 

Under  the  rule  laid  down  In  Casgraln  v. 
Hammond,  supra,  where  the  subject  Is  fully 
discussed  and  numerous  authorities  cited,  the 
whole  scheme  of  this  will  for  disposition  of 
testator's  real  property  was  Invalid.  The 
land  having  been  devised  for  a  purpose  the 
law  will  not  permit,  on  the  death  of  the  tes- 
tator it  passes  to  his  heirs,  and  must  be  dis- 
tributed under  the  statute.  In  Parkinson  y. 
Parkinson,  supra,  wherein  this  court  held 
that  the  probate  order,  or  decree,  was  made 
binding  by  her  consent  and  decided  her  ten- 
ure to  be  but  a  life  estate,  though  not  di- 
rectly essential  to  the  issue  then  litigated, 
it  was  said: 

"Had  she  raised  the  question  on  the  proceed- 
ings for  partition,  and  appealed  from  the  decree 
of  the  probate  court,  as  she  might  have  done 
uader  the  statute  (3  Comp.  Laws,  {  9458),  it  is 
probable  that  she  would  have  prevailed." 

So  far  as  this  record  discloses,  Jane  E. 
Parkinson  had  a  good  title  to  an  undivided 
one-third  Interest,  in  the  real  estate  of  which 
her  father,  Alvah  Ewers,  died  seised,  from 
1851  until  the  time  of  the  probate  proceedings 
in  1864,  and  could,  at  any  time  during  that  pe- 
riod, have  conveyed  a  good  title  thereto.  In 
the  meantime  she  married  and  bore  the  three 
children,  Edward  A.,  Charles  A.,  and  Ida. 
Her  control  and  right  to  dispose  of  the  prop- 
erty which  she  Inherited  from  her  father 
were  not  restricted  or  affected  by  the  fact 
that  she  had  children  who  were  her  prospec- 
tive beirs.  nielr  knowledge  or  consent  was 
not  essential  to  authorize  her  to  mortgage  it, 
lease  it,  sell  it  absolutely,  or  consent  to  an 
order,  or  decree,  of  partition  in  the  probate 
court  which  would  limit  ber  to  its  use  and 
enjoyqient  for  life  and  restrict  It  in  re- 
mainder to  those  of  her  children  who  might 
be  living  at  her  decease.  The  order  to  which 
she  consented,  and  by  which  this  court  held 
she  was  bound  because  she  consented,  was  in 
harmony  with  the  desire  of  ber  father  as 
expressed  In  bis  void  will,  but  it  did  not 
validate  the  will,  nor  was  It  binding  on  her 
by  reason  of  the  will,  for  as  counsel  for  com- 
plainant well  say: 

"The  order  can  get  no  support  from  the  will 
for  it  is  admitted  that  this  is  absolutely  void." ' 


Digitized  by 


Coogle 


1S3  NORTHWBSTBBN  RKPOBTBB 


(lUcb.       I 


Bj  the  order  In  anesdon,  making  final  di- 
vision of  her  father's  estate,  with  her  con- 
sent one-third  was  assigned  to  Jane  Parkin- 
son for  life,  remainder  limited  to  her  lawful 
heirs  In  fee  simple.  Her  three  children  as 
prospective  heirs  then  first  became  legally 
Interested  In  their  grandfather's  estate. 
Whether  any  of  them  would  actnally  be 
heirs  was  yet  nncertaln,  for  no  one  Is  heir  of 
the  living.  The  nature  and  validity  of  the 
two  estates  thus  created  out  of  this  one-third, 
one  In  possession  and  one  In  expectancy,  only 
suspending  alienation  for  one  life  in  being, 
are  too  well  settled  In  this  state  by  statute 
and  declsl<m  to  require  discussion. 

We  are  well  satisfied  that  Jane  Parkinson's 
three  children  (her  heirs  apparent)  are  not 
shown  to  have  had  any  legal  Interest  In  their 
grandfather's  estate  prior  to  the  probate 
order,  or  decree,  in  question,  and  the  same  Is 
not  open  to  attack  on  the  ground  that  they 
were  not  made  parties  In  the  partition  pro- 
ceeding. 

The  decree  sustaining  defendant's  demur- 
rer and  dlgmiasing  complainant's  bill  is  af- 
firmed, with  costs. 


BROWN,  EAGER  ft  HULL  CO.  t.  HOSIER. 
(No.  274.) 

^Supreme  Court  of  Michigan.     June  14,  1916.) 

1.  Fbaudulent  Convetances  $=3115 — Pbkf- 

SBKNCES— VaUDITT. 

A  debtor  may  prefer  a  creditor,  and  the 
courts  will  not  deprive  a  debtor  or  a  preferred 
creditor  of  hia  rights,  where  the  intention  is 
manifest,  and  the  instruments  are  not  an  as- 
signment, and  there  is  no  fraud. 

[Kd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  370,  375-377;  Dec. 
Dig.  «=s>115.] 

2.  Fraudulent  Convktances  €=117— Pref- 
BasENCES— VAUDmr  of  Convetakce  —  Ef- 
nioT. 

An  instrnment  which  recites  that  the  debt- 
or is  insolvent,  and  that  several  creditors  have 
signified  an  intent  of  suing  and  making  levy  and 
sale,  and  that  it  is  the  desire  of  the  debtor  to 
treat  all  creditors  alike,  and  which  grants  and 
mortgages  to  a  trustee  personal  property  de- 
scribed, and  which  provides  for  a  distribution 
among  creditors  accepting  a  pro  rata  payment 
in  full  settlement,  prevents  creditors  from  mak- 
ing levies  and  sales  on  obtaining  judgments,  and 
is  fraudulent  as  delaying  and  hindering  cred- 
itors, and  void  under  Comp.  Laws  1807,  §  0533. 
[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Ont  Dig.  §{  373,  374;  Dec.  Dig. 
«8=»117.] 

Error  to  Circuit  Court,  Cass  County;  L. 
Burget  Dee  Volgnes,  Judge. 

Action  by  the  Brown,  Eager  &  Hull  Com- 
pany against  Carl  D.  Mosier,  garnishee  of 
George  P.  Wilder.  There  was  a  judgment  de- 
nying relief,  and  plaintllT  brings  error.  Re- 
versed and  rendered  for  plaintiff  against  the 
garnishee. 

The  following  facts,  necessary  to  under- 
stand the  question  presented  in  this  case, 
are  taken  from  the  findings  of  facts  made  by 


the  learned  trial  Judge  who  heard  the  ease 
below: 

"Prior  to  Januaiy  2,  1914,  defendant,  George 
P.  Wilder,  conducted  a  variety  and  baxaar  store 
at  Dowagiac  Micb.,  and  on  said  date  was  in- 
debted to  various  merchandise  creditors  in 
amounts  exceeding  $4,370,  inclusive  of  the  ac- 
count of  the  above-named  plaintiff  of  $602.29, 
exclusive  of  interest;  that  prior  to  the  giv-' 
ing  of  the  mortgage  hereinafter  mentioned  sev- 
eral creditors  of  principal  defendant  had  sig- 
nified their  intention  of  commencing  suit  and 
making  levy  and  sale;  that  on  January  2,  1914, 
whUe  Insolvent  and  unable  to  pay  hia  debts  in 
full,  said  principal  defendant  gave  to  (3arl  D. 
Mosier,  gamisbee  defendant  herein,  of  the  firm 
of  Hendryx  &  Mosier,  attorneys  for  principal 
defendant,  a  chattel  mortgage,  a  copy  of  which 
is  as  follows: 

"  'Whereas,  George  P.  Wilder,  doing  business 
at  138  South  Front  street,  Dowagiac,  Mich.,  is 
indebted  to  divers  parties  in  divers  sums  of 
money,  the  names  of  which  parties  and  the 
amounts  owing  to  each,  as  near  as  can  be  as- 
certained at  this  time,  is  aa  follows:  [Setting 
forth  the  names  of  the  various  creditors  and  the 
amounts  of  their  respective  claims.J  And  where- 
as, said  George  P.  Wilder  is  insolvent  and  ia 
unable  to  pay  his  creditors  in  full.  And  where- 
as, several  of  his  creditors  have  signified  their 
intention  of  commencing  suit  and  making  levy 
and  sale.  And  whereas,  it  is  the  desire  and 
intention  of  said  George  P.  Wilder  to  treat  all 
creditors  alike,  and  for  which  purpose  this  in- 
strument is  executed: 

"  'Now,  therefore,  this  indenture  witnesseth : 
I,  George  P.  Wilder,  being  justly  indebted  to 
divers  parties  and  in  divers  sums,  have  for  the 
purpose  of  securing  such  indebtedness  granted, 
bargained,  sold,  and  mortgaged,  and  by  these 
presents  do  grant,  bargain,  sell,  and  mortgage, 
unto  Carl  D.  Mosier,  as  trustee  for  all  the  cred- 
itors of  the  said  George  P.  Wilder,  the  following 
goods,  chattels,  and  personal  property,  to  wit: 
'The  entire  stock  of  goods,  consisting  of  variety 
and  bazaar  goods,  together  with  all  fixtures 
therein  located  and  belonging  to  George  P.  Wild- 
er at  138  South  Front  street,  Dowagiac,  Mich. 
This  mortgage  is  intended  to  cover  everything 
of  said  stock  and  fixtures:  Provided,  however, 
that  said  George  P.  Wilder  reserves  unto  him- 
self his  right  of  exemption  in  the  sum  of  two 
hundred  and  fifty  dollars,  according  to  the  stat- 
ute of  exemptions,  which  said  exemption  is  to 
be  selected  by  said  George  P.  Wilder  after  an 
inventory  of  said  stock  and  fixtures,  which  said 
exemption  is  to  be  inventoried  and  listed  so  aa 
to  be  identified  in  the  event  any  of  the  creditors 
shall  refuse  to  accept  the  provisions  of  this 
n^ortgage  and  proceedings  in  bankruptcy  shall 
supervene.  It  is  understood  and  agreed  that  the 
trustee  shall  take  immediate  possession  of  the 
above-described  property,  and  shall  notify  all 
of  the  creditors  of  the  said  George  P.  Wilder 
of  the  provisions  of  this  instrument,  and  that 
they  may  share  in  the  distribution  of  said  prop- 
erty the  trustee  shall  cause  to  be  made  an  in- 
ventory of  said  goods  and  fixtures.  The  said 
stock  of  goods  and  fixtures  may  all  be  sold  by 
trustees  at  public  or  private  sale,  as  may  be 
the  most  advantageous  to  the  creditors,  and  the 
proceeds  used  in  discharging  the  indebtedness 
of  said  George  P.  Wilder  as  follows :  All  cred- 
itors who  shall  consent  to  come  within  the  pro- 
visions of  this  mortgage  after  due  notice  by 
said  trustee  shall  present  their  claims  to  said 
trustee,  together  with  a  written  consent  to  come 
under  its  provisions  and  agree  to  accept  at  the 
pro  rata  of  payment  which  may  [be]  due  and 
payable  to  them  upon  the  sale  of  the  assets 
above  described,  which  pro  rata  of  payment  shall 
be  in  full  settlement  and  discharge  of  any  claim 
held  by  any  creditors.    If  any  of  said  creditors 
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shall  refoBe  to  com*  oadcr  the  prorisiois  «(  this 
mortgaxef  then  on];  those  who  do  so  consent 
shall  share  in  the  proceeds  of  any  distribution. 
It  is  understood  and  agreed  that,  should  any 
proceedings  in  bankruptcy  be  commenced  against 
George  P.  Wilder,  then  the  trustee  herein  named 
b  authorized  to  turn  said  stock  and  fixtures 
over  to  the  trustee  in  bankruptcy  who  may  be 
duly  appointed.  Said  George  P.  Wilder  here- 
by represents  said  property  to  be  free  from  all 
liens,  incumbrances,  conveyances,  and  levies  ex- 
cept as  herein  stated.  If  said  trustee  cjinnot 
sell  said  stock  and  fixtures  advantageously  at 
private  sale,  then  he  is  hereby  authorized  to 
and  shall  sell  at  public  auction,  after  the  like 
notice  as  is  required  by  constable  sales,  the 
goods,  chattels,  and  itersonal  property  hereinbe- 
fore mentioned,  and  apply  the  payment  of  the 
proceeds  after  deducting  the  necessary  expenses 
and  charges  under  the  conditions  of  this  mort- 
gage. If  there  shall  be  any  balance  from  the 
sale  of  aaid  stock  and  fixtures  after  paying  all 
indebtedness  and  the  costs  and  charges  of  this 
proceeding,  then  the  same  shall  be  returned  to 
the  said  George  P.  Wilder. 

"  'In  witness  whereof,  George  P.  Wilder,  par- 
ty of  the  first  part,  has  hereunto  set  his  hand 
and  seal  the  2d  day  of  January,  A.  D.  1914. 
"  'George  P.  Wilder.    [L.  S.] 

"'Signed  sealed  and  delivered  in  the  pres- 
ence of :    Coy  W.  Hendnrx.    Blanch  Karnes.' 

"Which  mortgage  was  filed  with  the  city  clerk 
«f  Dowagiac 

'That  after  receivtng  said  mortgage  said  Carl 
D.  Hosier  immediately  took  possession  of  the 
mortgaged  property  and  sent  to  the  various 
creditors  of  the  principal  defendant  a  blank 
form  of  cfMUMUt  to  be  filled  out  by  creditors  and 
retnmed;  the  form  which  said  Mosier  sent  to 
abore-nained  plaintiff  being  as  follows: 

"To  Carl  D.  Uosier,  Trustee  and  Mortgagee: 
"  'We  hereby  consent  to  the  terms  in  the  trust 
mortgage  given  by  George  P.  Wilder,  of  Dow- 
agiac,  and  consent  that  his  stock  of  goods  be 
•old  and  the  proceeds  prorated  among  fads  mer- 
cantile creditors,  the  amount  we  receive  to  be 
in  full  of  our  account  against  him. 


"'Amount  due  on  our  account  at  this  date 
tal ' 

"The  above-named  plaintiff,  because  at  the 
provisions  of  the  mortgage  requiring  it  to  ac- 
cept its  pro  rata  share  thereunder  in  full  set- 
tlement of  plaintiff's  account  against  the  prin- 
cipal defendant,  and  because  of  the  provisions 
excluding  it  from  the  beneiBts  of  said  mort- 
gage unlesa  it  did  so  consent,  refused  to  con- 
sent under  said  mortgage,  and  has  never  ac- 
cepted thereunder,  but  on  February  24.  1914, 
commenced  suit  against  principal  defendant  by 
t  declaration,  with  affidavit  of  account  annexed 
and  rule  to  plead  and  notice  indorsed,  in  the 
circuit  court  for  the  county  of  Cass  upon  its 
account,  which  suit,  after  due  personal  service 
on  defendant  of  the  declaration,  rule  to  plead, 
and  affidavit  of  acconnt  and  notice  of  rule  to 
plead,  terminated  in  judgment  (at  the  April  term 
of  the  court)  In  favor  of  plaintiff  for  the  sum 
of  $616.55,  which  judgment  was  duly  entered 
and  costs  thereafter  taxed  by  plaintiff  against 
defendant  for  $23.10,  upon  which  said  judg- 
ment an  execution  was  issued  and  returned  by 
the  sheriff  of  Cass  county  unsatisfied. 

"That,  simultaneous  with  the  commencement 
of  above  suit,  plaintiff  gamisheed  Carl  D. 
Hosier,  the  trustee  named  in  said  chattel  mort- 
gage, die  affidavit  and  writ  of  garnishment  be- 
ing m  the  usual  form,  and  alleging  that  said 
garnishee  defendant  bad  property,  money,  goods, 
chattels,  credits,  and  elrects  in  his  bands  and 
nnder  bis  custody  and  control  belonging  to  said 
defendant  George  P.  Wilder,  and  that  said 
Carl  D.  Mosier  was  indebted  to  the  said  defend- 
*nt,  whether  such  indebtedness  was  due  ox  sot. 
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"Aftar  due  terviee  on  the  garnishee  defend- 
ant of  the  writ  of  garnishment,  the  garnishee 
defendant  disclosed  in  writing  that  at  the  time 
of  the  service  of  the  writ  of  garnishment  upon 
him  he  had  not  in  his  hands  or  under  his  con- 
trol any  property,  money,  goods,  chattels,  cred- 
its, or  effects  of  such  principal  defendant,  ex- 
cept under  said  chattel  mortgage,  a  copy  of 
which  mortgage  was  annexed  to  such  disclos- 
ure.   ••    • 

"I  farther  find  that  the  value  of  such  property 
was  $2,000,  which  amount  said  garnishee  holds 
at  the  present  time." 

Argued  before  BROOKB.  C.  J.,  and 
McALVAY,  KUHN,  MOORE,  STONE,  OS- 
TRANDER,  BIRD,  and  STBEBB,  JJ. 

Belling  &  Brand,  of  Detroit,  for  appelUnt 
Hendryx  A  Mosier,  ol  Dowaglac  (O.  W.  Cool- 
idge,  of  Niles,  of  counsel),  for  appellee; 

KUHN,  J.  (after  stating  the  facts  as 
above).  It  is  the  contention  of  the  appellant 
that  the  prevision  in  the  instrument  requir- 
ing the  creditors,  as  a  condition  of  their  re- 
ceiving the  benefits,  to  accept  their  dividend 
pro  rata  In  full  settlement  and  discharge,  and 
excluding  any  nonassentlng  creditors  from 
the  benefits  thereof,  makes  it  as  to  Brown, 
Eager  &  Hull,  vrbo  never  consented  to  come 
under  its  terms,  a  conveyance  void  as  In- 
tended to  hinder,  delay,  and  defraud  credi- 
tors, under  the  provisions  of  section  9533,  O. 
L.  1897,  and,  further,  that  such  a  provision  Is 
coercive,  repressive,  unjust,  and  fraudulent 
thereby  rendering  the  Instrument  as  to  the 
plaintiff  void.  On  the  other  hand,  it  Is  con- 
tended by  the  appellee  that  the  so-called  co- 
ercive classe  providing  for  a  release  by  the 
assenting  creditors  In  no  way  Injures  the  ap- 
pellant, and  while  It  may  be  said  that  the 
clause  giving  preferences  Injures  the  appel- 
lant, that  It  Is  a  well-recognized  rule  In  this 
state  that  the  mere  giving  of  a  preference 
does  not  Invalidate  a  mortgage,  that  the 
mortgagor  had  a  right  to  prefer  bis  creditors 
and  leave  out  the  names  of  the  appellants,  and 
therefore  it  Is  dlBlcnlt  to  see  how  the  appel- 
lants are  injured  by  the  clause  providing 
that  those  who  accept  Its  provisions  should 
release  or  discharge  their  claims. 

[1]  There  is  no  dispute  with  reference  to 
the  rule,  now  definitely  settled  In  this  state, 
that  a  debtor  has  a  lawful  right  to  prefer  a 
creditor,  and  that  the  courts  are  not  alert  to 
deprive  him  or  a  preferred  creditor  of  their 
rights,  where  the  lutentlon  of  the  debtor  Is 
manifest  and  the  Instruments  do  not  legally 
constitute  an  assignment,  and  there  Is  an  ab- 
sence of  fraud.  Olmstead  v.  Mattlson,  45 
Mich.  617,  8  N.  W.  555;  Sheldon  v.  Mann, 
85  Mich.  265,  48  N.  W.  673 ;  Warner  v.  Llt- 
Uefleld,  89  Mich.  329,  50  N.  W.  721.  Fitz- 
gerald V.  McCandllsh,  89  Mich.  400,  50  N. 
W.  860;  Weber  v.  ChUds,  90  Mich.  498,  51 
N.  W.  543;  McMorran  v.  Moore,  113  Mich. 
101,  71  N.  W.  505;  Chas.  Maloney  &  Co.  v. 
Gonhue,  152  Mich.  325,  116  N.  W.  436. 

[2]  However,  an  examination  of  the  Instru- 
ment here  before  us  Is  not  convincing  that  Its 
Intention  was  to  prefer  creditors.    It  leettes 
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tbat  Wilder  was  insolvent  and  unable  to  pay 

his  debts  In  full,  that  several  creditors  had 
"signified  their  Intention  of  commencing  suit 
and  making  levy  and  sale,"  and  tbat  it  was 
the  desire  of  Wilder  "to  treat  all  creditors 
alike."  And  while  it  may  be  true  that  Wil- 
der would  have  a  right  to  prefer  such  of  his 
creditors  as  he  cared  to  by  giving  a  mortgage 
on  his  property  to  protect  them,  it  does  not 
follow  that  that  right  carries  with  it  the  priv- 
ilege, of  coercing  creditors  into  surrendering 
a  part  of  their  claims.  In  the  case  of  Hub- 
bard V.  McNaughton,  43  Mich.  220,  5  N.  W. 
293,  38  Am.  Rep.  176,  it  was  said  :' 

"But  it  is  contrary  to  justice  and  against  pub- 
lic policy  to  allow  debtors  to  coerce  their  cred- 
itors into  releasing  their  debts." 

It  is  clear  that  the  avowed  purpose  of  the 
Instrument  was  to  prevent  creditors  from 
making  levies  and  sales,  if  they  did  get  a 
judgment,  and  the  plaintiff  was  thus  denied 
access  to  the  very  property  to  which  it  con- 
tributed, unless  it  was  willing  to  give  up  a 
certain  amouut  of  its  claim.  In  this  regard  it 
must  be  said  that  the  objectionable  clause 
was  fraudulent,  and  that  its  evident  purpose 
was  to  binder,  delay,  and  defraud  the  credi- 
tors, and  in  our  opinion  made  the  instrument 
void,  under  section  8533,  O.  I*  1897.  In  prin- 
ciple we  are  unable  to  distinguish  the  situa- 
tion here  presented  from  that  pcesented  to 
this  court  in  Wood  v.  Kldredge,  147 '  Mich. 
554,  111  K.  W.  168,  where  this  court  said: 

"If,  then,  upon  the  face  of  this  instrument, 
we  find  that  its  legal  effect  was  to  hinder  or 
delay  creditors,  the  question  of  fraudulent  in- 
tent is  a  question  of  law,  and  not  -a.  qnestion 
of  fact.  To  bring  the  transaction  within  the 
prohibition  of  the  statute,  it  is  not  necessary 
that  the  transfer  should  actually  defraud  cred- 
itors. It  is  sufficient  if  it  otaly  hinder  and  de- 
lay them.  McBryan  v.  Trowbridge,  125  Mich. 
549  [84  N.  W.  1084],  quoting  14  Am.  &  Eng. 
Enc.  Law  (2d  Ed.)  pp.  244,  245." 

For  a  review  of  the  various  authorities 
upon  this  question,  see  note  to  Maclaren  v. 
Kramar,  26  N.  D.  244,  144  N.  W.  85,  in  50 
U  li.  A.  (N.  S.)  714-753. 

We  are  therefore  of  the  opinion  that  the 
judgment  of  the  court  below  should  be  re- 
versed, and,  as  there  is  no  question  of  fact, 
a  judgment  here  entered  in  favor  of  plain- 
tiff and  against  the  garnishee  defendant  for 
the  full  amount  of  the  judgment  against  the 
principal  defendant,  together  with  the  costs 
to  be  taxed. 


UNDERMAN  MACH.  CO.  v.  SHAW-WALK- 
ER CO.     (No.  269.) 
(Supreme  Court  of  Michigan.    June  14,  1915.) 

1.  Evidence  4=3441  —  Pabol  Evidence  — 
Wabbanti. 

In  an  action  for  the  price  of  a  machine 
sold  to  defendant,  wherein  defendant  gave  no- 
tice that  it  would  show  that  plaintiff,  to  induce 
the  purchase  of  the  machise,  fraudulently  repre- 
sented that  its  Installation  would  save  over 
$3,000  a  year,  that  certain  timber  could  be  plac- 
ed in  the  macbine  directly  witbont  edging  or 
other  process,  and  that  the  ripsaw  then  in  use 


by  defendant  could  be  nsed'  with  the  aduAitie,  - 
such  representation  did  not  amoimt  to  a  false 
representation,  but  only  to  a  verbal  warranty, 
inadmissible  to  vary  the  terms  of  the  written 
contract  of  sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  «§  1719,  1723-1783,  1765-1845, 
2030-2047!    Dec.  Dig.  <S=3441.] 

2.  SaIjEb  €=3126— Action  sok  Fbicb— Rescis- 
sion. 

A  buyer  who  kept  a  machine  and  continued  . 
to  use  it  down  to  ttie  trial  of  the  seller's  ac- ', 
tion  for  the  price  was  estopped  to  daim  a  re- 
scission of  the  contract  as  a  defense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  313-317:    Dec.  Dig.  <8s»126.] 

3.  Sales  €=9355  —  Action  fob  Phice  — Evi- 
dence AS  TO  Butkb's  Use. 

In  an  action  for  the  price  of  a  machine,  - 
plaintiff  Could  show  the  defendant's  use  of  it 
down  to  the  day  of  trial,  without  any  plea  of 
puis  darrein  continuance,  or  any  notice  that 
he  would  give  eridence  in  rebuttal  or  on  cross- 
ezamiuation  of  defendant's  witnesses  that  de- 
fendant's conduct  was  such  as  to  preclude  its 
claim  of  a  rescission  of  the  contract  as  a  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  1025-1043;    Dec^  Dig.  «=»356.] 

Error  to  Circuit  Court,  Muskegon  County ; 
James  E.  Sullivan,  Judge. 

Action  by  the  Linderman  Machine  Com- 
pany against  the  Shaw- Walker  Company. 
Judgment  for  plaintiff,  and  defeadant  brings 
error.    Affirmed. 

Argued  before  BROOKE,  O.  J.,  and  Mc- 
ALVAY,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERE,  JJ. 

Clink  &  Farmer,  of  Muskegon,  for  appel- 
lant Cross,  Vanderwerp,  Foote  k  Roes,  of 
Muskegon,  for  api)ellee. 

STONE,  J.  Action  of  .aa8,ump8lt  to  recov- 
er the  price  and  value  of  a  macl^ipe  Icqown 
as  a  standard  five-foot  Linderman  automatic 
dovetail  glue  jointer,  sold  by  the  plaintiff  to 
the  defendant  in  the  summer  of  1912.  The 
plaintiff  Is  a  corporation  located  in  the  city 
of  Muskegon,  whose  business  consisted  whol- 
ly, or  in  part,  of  the  manufacture  of  wood- 
working machinery.  The  defendant  was  en- 
gaged in  the  manufacture  of  various  classes 
of  woodwork,  such  as  filing  cabinets,  book- 
cases, desks,  etc^  The  declaration  was  upon 
the  common  counts  in  assumpsit;  the  plea 
was  the  general  issue,  with  a  notice:  Tbat 
upon  the  trial  of  the  case  the  defendant  would 
insist  in  its  defense  that,  for  the  purpose  of 
making  the  sale  of  the  jointer  to  the  said 
defendant,  for  the  recovery  of  the  value  of 
which  this  suit  was  brought,  and  with  Intent 
to  induce  said  defendant  to  purchase  said 
macliine,  the  said  plaintiff  falsely,  fraudu- 
lently, and  deceitfully  stated  and  represented 
to  the  said  defendant:  (1)  That  there  would 
be  a  saving  to  defendant  of  over  $8,000  a 
year  by  the  installation  of  the  said  machine ; 
(2)  that  five-eighths  inch  beech,  and  other 
lumber  could  be  taken  from  the  crosscut  saw 
and  placed  In  the  machine  directly,  without 
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edi9i>t  b^  cCbAr  p^ooeas;  (3)  thai  the  riiMww 
then  In  nse  by  tbe  defendant  could  be  used 
witb  said  machine;  which  statements  and 
lepreaentatlona  were  wholly  false  and  de- 
celtfiU,  and  were  known  by  thA  plaintiff  so 
to  be  at  the  time  of  tbe  making  thereof,  and 
were  made  for  the  purpose  of  deceiving  and 
defrauding  said  .defendant-  by  falsely  and 
fraudulently  inducing  It  to  parchase  said 
Ltnderman  machine,  which  said  defendant, 
believing  and  relying  upon,  did  purchase. 
It  concluded  as  follows: 

"That  the  said  defeadant  will  insist,  upon  the 
trial  of  said  cause,  that  by  reason  of  the  facts 
set  forth  said  defendant  is  absolutely  released 
from  any  liability  for  the  value  of  the  said 
standard  five-foot  Linderman  automatic  dove- 
tail irlue  jointer,  and  that  the  contract  for  the 
sale  thereof  was  and  is  void." 

The  contract  was  offered  in  evidence  by  the 
plaintiff,  and,  among  other  things,  contained 
the  foUowini;  clauses: 

"Ouaranty.  We  guarantee  the  workmanship 
and  material  on  tiiis  machine  to  be  of  suitable 
quality,  and  will  agree  to  furnish  witbont  charge 
new  parts  to  replace  any  which  shall  prove  de- 
fective in  material  or  workmanship  within  one 
year  of  putting  this  machine  in  operation." 

"Price  and  Terms.  The  price  at  which  we  will 
furnish  this  machine  is  $3,750  f.  o.  b.  cars  Mus- 
kegon, Michigan,  payable  in  sixty  day  install- 
ments covering  a  period  of  twelve  or  fifteen 
months." 

Upon  Introduction  of  the  contract  in  evi- 
dence, and  evidence  showing  the  instaUation 
of  the  machine  and  the  nonpayment  of  the 
purchase  price,  tbe  plaintiff  rested  its  case. 
The  defendant;  not  claiming  any  breach  of 
warranty,  placed  its  defense  upon  the  ground 
that  the  plaintiff  made'falae  and  fraudulent 
representations,  as  set  forth  in  the  notice  at- 
tached to  the  plea.  Xbe  evidence  oC  the  de- 
fendant tended  to  show  that,  from  time  to 
time,  complaints  were  made  by  the  defend- 
ant to  the  plaintiff  of  the  worlc  done  by  the 
machine,  and  that  it  did  not  accompUsb  the 
savings  to  the  defendant  which  the  plaintiff 
represented  it  would,  and  that  the  plaintiff, 
antil  some  time  In  the  spring  of  1813,  assist- 
ed in  (q[>erating  the  machine  to  dem<»istrate 
that  It  would  acconvUsh  all  that  was  recom- 
mended, and  that  these  trials  of  tbe  machine 
continned  until  shortly  before  suit  was 
brought.  It  appeara  undisputed  that  certain 
eorretitondenoe  took  place  between  the  par- 
ties, and  that  oa  July  2,  1913,  ttte  defendant 
stated  In  Its  letter  of  complaint  to  the  plain- 
tiff, aoHRig  other  things,  the  following: 

"We  must  say  that  we  are  very  much  disap- 
pointed with  the  trial  of  this  machine.  The 
work  that  we  have  just  completed  does  not  in- 
dicate any  advantage  to  us  whatsoever.  *  *  * 
'  We  are  closing  our  shop  for  ten  days  now,  and 
this  is  a  good  opportunity  to  have  the  machine 
taken  down  and  loaded,  and  we  would  ask 
that  yon  kindly  make  arrangemmts  promptly  to 
that  end." 

In  rei)ly  to  this,  by  a  letter  which  seems  to 
be  undated,  tbe  plaintiff  said: 

"We  have  spent  considerable  time  and  money 
in  our  efforta  to  have  your  mechanical  depart- 
ment take  advantage  of  the  savings  offered  by 
the  Linderman  machine,  and  oar  efforts  seem 
to  hav«  been  rewarded." 


Uiider  dat*  of  July'  22,  lAlS,  'de&odant 
wrote  plaintiff  again,  stating,  among  other 
things,  the  following: 

"Begardleaa  of  any  discussion  as  to  the  merits 
or  faults  of  the  Linderman  machine,  tbe  fact 
remains  that  it  is  not  satisfactory  to  us.  It 
bus  fallen  far  short  of  our  expectations  in  every 
way.  It  was  the  idea  in  trying  this  machine 
that  it  would  save  a  lot  of  money,  and  that  we 
were  to  be  the  judge  of  its  efficiency.  We  feel 
that  this  experiment  has  been  costly  to  us,  and 
we  think  that  we  have  acted  entirely  in  good 
faith.  We  again  ask  yon  to  make  arrangements 
at  your  earliest  convenience  to  remove  yoiir 
madiinew" 

There  was  no  reply  to  this  letter.  Again, 
on  July  25,  1913,  the  defendant  wrote  plain- 
tiff another  letter,  in  which  it  said: 

"We  are  anxions  to  have  you  remove  your 
Linderman  dovetail  jointer  immediately.  This 
machine  takes  up  room  necessary  for  equipping 
to  run  our  joints  in  the  old  way.  We  cannot  get 
squared  around  again  until  the  machine  is  re- 
moved. Will  you  please  give  this  matter  your 
immediate  attention." 

This  suit  was  begun  Jvity  28,  1913,  and 
was  tried  at  the  circuit  early  In  February, 
1914.  It  appeared  undisputed  upon  the  trial 
of  the  case  that  the  defendant  continued  to 
use  this  machine  down  to  the  time  of  the 
trial;  in  fact  it  appeared  that  it  was  then 
using  the  machine. 

Numerous  objections  were  made  on  the 
part  of  the  plaintiff  to  the  Introduction  of 
evidence  In  support  of  the  notice  under  the 
plea,  upon  the  ground  that  the  numerous 
statements  relied  upon  by  the  defendant  did 
not  amount  to  false  and  fraudulent  represen- 
tations, but  that  they  were  merely  "sellers' 
talk,"  as  to  what  the  machine  would  accom- 
plish under  certain  conditions;  even  If  the 
machine  failed  to  accompUBh  this  saving, 
they  were  not  false  representations  as  to  ac- 
tual existing  conditions.  This  evidence  was 
at  first  received  by  the  trial  court,  but  later 
a  verdict  was  directed  for  the  plaintiff  for 
the  whole  amount  of  its  claim,  and  judgment 
was  entered  thereon. 

There  seems  to-  have  been  a  good  deal  of 
coUoquy  between  court  and  counsel  during 
the  trial  of  the  case.  The  court,  after  catl- 
ing attention  to  the  notice;  asked  defendant's 
counsel  whether  he  meant  that  there  was  a 
sale  or  not,  to  which  defendant's  counsel  an- 
swered as  fbllows: 

"My  Idea  is  this :  If  we  recover,  that  the  ver- 
dict should  be  no  cause  of  action,  and  that 
would  leave  It  right  where  it  was  before;  that 
is,  the  plaintiff  would  have  to  take  this  machine 
and  go  home  with  it,  and  that  is  all  there  would 
be  to  it. 

"Court :  The  court  got  the  idea  from  the 
whole  pleadings  here  that  both  parties  under- 
stood that  there  was  a  sale,  and  that  there  were 
some  representations  made  In  relation  to  that 
for  which  tbe  defendant  should  get  some  reduc- 
tion, or  something  of  that  kind,  and  give  defend- 
ant the  machine.  Now,  that  isn't  your  idea  at 
all? 

"Defendant's  Counsel:  I  don't  know  wheth- 
er I  get  your  idea  right  or  not— that  if  the  plain- 
tiff prevails,  that  it  gives  tbe  defendant  the  ma- 
chine? 

"Court:     Is  that  your  idea? 

"Defendant's  Counsel :  Yes;  most  assuredly. 
Xhe  contract  would  be  validated; •  but  if  the 
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defendant  prevalla  the  plaintiff  owns  the  m&- 
chine,  and  that  is  all  there  is  to  it.  In  other 
words,  if  the  defendant  prevails,  it  does  so  up- 
on the  theory  that  this  contract  was  never  a 
valid,  binding  contract,  because  it  was  obtained 
bj  misrepresentation  and  fraud;  that  is  my 
position  exactly. 

"Plaintiff's  Connsel:  If  yonr  honor  pidase, 
our  contention  in  that  regard  is  this :  That  by 
no  poBsibUity  could  the  defendant  claim  and 
recoup  any  damages  here.  They  haven't  claim- 
ed any.  They  have  alleged  that  there  was  a 
sale,  and  that  that  sale  was  biought  about  by 
fraud,  and  the  fraud  vitiates  everything,  and 
they  prove  the  fraud,  and  that  nullified  the 
contract,  and  therefore  the  machine  is  ours,  and 
they  want  a  verdict  of  no  cause  of  action.  That 
is  the  theory  on  which  they  have  drawn  their 
pleadings.  Now,  we  shall  claim,  if  your  honor 
please,  that  if  the  defendant  desires  to  attack 
the  validity  of  this  sale  on  the  ground  of  fraud- 
ulent representations,  at  least  after  this  suit 
was  commenced  if  they  didn't  wish  to  retain 
the  machine  and  pay  for  it,  they  should  have 
moved  it  out  or  set  it  aside  and  not  used  it. 
Why,  if  we  just  wait  long  enough  before  bring- 
ing our  suit  they  would  wear  out  tlM  maciiine! 
We  could  sue  for  the  purchase  price  and  get 
nothing,  and  they  would  have  all  the  benefit  of 
the  machine.  I  maintain  that  by  their  use  of 
the  machine  and  their  constant  operation  from 
the  time  of  the  commencement  -of  the  suit  down 
to  the  present  time,  they  have  absolutely  estop- 
ped themselves  from  attacking  the  validity  of 
this  contract,  as  a  proposition  of  law.  There 
is  only  one  verdict,  and  that  is  a  verdict  for  the 
plaintiff. 

"Defendant's  Counsel :  Barring  the  last  prop- 
osition that  counsel  made,  I  don't  think  that  we 
are  apart  on  our  theory  of  what  the  result  will 
be  in  case  of  a  finding  of  the  facts  one  way  or 
the  other.  There  doesn't  seem  to  be  much  ques- 
tion about  that. 

"Court :  If  a  man  claims  that  there  is  a  sale 
— no  sale — that  there  was  fraud  and  misrepre- 
sentations and  things  of  that  kind  practiced 
upon  him  by  which  he  took  the  machine  on  trial 
and  left  it  in  his  place  of  business,  and  he  be- 
came satisfied  that  there  were  false,  fraudulent 
representations,  and  that  the  sale  didn't  go, 
can  he  go  on  and  continue  to  use  that  machine 
just  as  if  it  was  his  own,  or  must  he  imme- 
diately upon  finding  out  that  the  machine  don't 
work  turn  it  back? 

"Defendant's  Connsel:  Well,  now,  I  would 
rather  take  up  tiiat  and  dispose  of  it.  It  is  a 
legal  proposition  by  itself,  and  my  position  is 
this:  That  the  situation  was  such  up  to  the 
time  of  the  bringing  of  the  suit— and  after  the 
bringing  of  the  suit  we  can't  inquire  at  all,  but 
the  whue  die  la  cast  the  day  the  suit  is  brought 
Whatever  the  condition  then  is.  is  what  we  have 
got  to  deal  with  now,  unless  there  is  some  plea 
of  puis  darrein  continuance,  or  something  of 
that  sort.  Now,  my  contention  is  that  during 
all  this  time— and  it  is  not  so  great  a  time  as  it 
seems.  You  will  understand  this  order  was 
given  nearly  the  last  of  July,  1912,  and  the  ma- 
chine was  put  in  there  possibly  six  weeks  later, 
which  would  carry  it  into  September,  and  then 
this  difficulty  ran  all  winter  until  the  spring  of 
1913.  That  wasn't  a  very  long  period  of  time, 
and  when  Mr.  Walker  got  home  he  found  that 
tkere  was  difficulty  about  it,  and  they  have  been 
trying  to  solve  that  ever  since,  as  the  correspon- 
dence shows,  and  these  defendants  have  been 
trying  to  let  the  plaintiff  make  good  with  his 
machine  all  Uiat  time,  and  finally  he  turns 
around  and  sues.  Now,  up  to  that  date  we  have 
to  do  with  it.  Just  one  further  proposition  in 
that  connection  and  that  is  all ;  It  is  absolutely 
unreasonable  to  suggest  that  any  time  that  we 
thought  that  this  machine  wasn't  coming  up  to 
the  recommendations  that  were  made  for  it  we 
riioold  throw  it  «ut,  because  the  expense  of 
throwing  that  machlna  out,  after  we  have  pat 


OQt  one  other  machine  and  instalitd  tUs  la  Its 
place,  would  be  great,  and  then  say,  when  we 
don't  know  what  this  jury  will  say,  whether  we 
have  got  to  pay  for  it  or  not,  throw  it  outdoors 
and  then  liave  the  jury  say,  maybe,  we  hare  got 
to  pay  for  it,  and  carry  it  back  again  and  install 
it  again. 

"Court:  Ton  can't  blow  hot  and  oold.  Too 
have  got  to  blow  one  way  or  the  other. 

"Defendant's  Counsel :  We  ate  not  trrlng  to 
blow  hot  and  cold. 

"Court:  You  have  got  to  either  blow  that 
there  was  a  sale  or  there  wasn't  It  is  up  to 
you  to  say  what  this  jury  should  say  l>efore 
they  have  anything  to  say  about  it 

"Defendant's  Counsel :  I  understand  It  is  up 
to  me  to  elect  first  whether  there  was  a  sale 
or  not  We  had  a  right  to  nse  that  machine  up 
to  the  time  they  brought  suit,  because  it  was  in 
negotiation  and  on  trial,  and  they  were  trying 
to  make  good,  doing  this  and  that,  and  every- 
thing, making  tests,  and  the  time  wasn't  very 
long  either,  as  I  said  t>efore,  but  we  are  willing 
to  take  care  of  that  when  we  get  to  it" 

At  the  close  of  this  colloqny,  the  president 
and  treasurer  of  the  defendant  company  was 
farther  cross-examined,  and  tbe  following 
occurred: 

"Q.  Mr.  Walker,  I  want  to  ask  yon  one  <rne»- 
tion  again.  Having  reached  the  condusion  that 
this  sale  was  brought  about  through  fraud  on 
the  part  of  Mr.  Linderman,  why  didn't  you 
send  that  machine  back,  load  it  on  a  car,  and 
have  it  switched  down  there?  A.  Because  we 
knew  we  had  gotten  our  foot  In  it  on  signing 
that  order  without  any  conditions,  without  the 
real  conditions  that  existed,  and  we  tltought  if 
we  sent  it  down  there,  we  might  have  to  take 
it  back.  That  is  to  be  honest  Q.  Tou  didn't 
know  just  where  you  did  stand  on  this  con- 
tract? A.  We  didn't  Imow  where  we  did  stand. 
That  is  the  reason  why  we  are  up  here  to  a 
jury." 

On  redirect  examination  of  Mr.  Walker  by 

defendant's  counsel  the  following  occnrred: 
"Q.  Was  there  some  other  reasons  of  trying 
to  make  it  wori[  or  giving  time  to  do  the  work 
it  was  represented  it  would  do?  A.  Well,  Mr. 
Linderman's  statement  was  that  'If  this  ma- 
chine don't  do  exactly  as  I  represented  it,  I  will 
take  it  out,'  and  not  we  send  it  back.  Q. 
Was  there  any  effort  on  his  part  to  correct  the 
difficulties  from  time  to  time,  and  whether  that 
has —  A.  He  has  been  doing  that  ever  since  we 
purchased  the  machine,  trying  to  correct  the 
difficulties  and  trying  to  put  on  attadiments 
that  would  make  It  wcwk." 

There  Is  no  claim  on  the  part  of  the  de- 
fendant that  after  the  writing  of  the  letter 
of  July  25th  by  defendant,  the  plaintiff  at- 
tempted to  do  anything  more  by  way  of  ex- 
perimenting with  the  machine.  The  court,  as 
we  have  already  said,  directed  a  verdict  for 
the  plaintiff  for  the  full  amount  of  the  con- 
tract price,  and  It  would  seem  that  by  its 
charge  It  relied  upon  the  case  of  Foster  ▼. 
Rowley,  110  Mich.  63,  67  N.  W.  1077. 

The  defendant  has  brought  the  case  here 
upon  writ  of  error,  and  the  errors  assigned 
are  that  the  court  erred  in  directing  a  veiv 
diet  In  favor  of  the  plaintiff  and  In  refusing 
to  submit  said  canse  to  the  jury.  Defend- 
ant's position  here  upon  the  argument  was 
substantially  as  above  indicated  In  the  court 
below,  relying  nt>on  Phelps  y.  Whltaker,  87 
Mich.  72. 

[t]  Passing  the  claim  of  appellee,  that  as 
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no  ezcei>tl<m  mm  taken  to  tbe  ralbig  of  tbe 
eonrt  In  response  to  plalntUTs  motion  to  di- 
rect a  verdict  In  Its  behalf,  no  question  Is 
here  for  review,  but  treating  error  as  having 
been  properly  assigned  upon  the  charge  of  the 
conrt,  under  our  statute  (section  10247,  Gomp. 
Laws),  we  think  that  upon  the  merits  of  tbe 
case  the  court  did  not  err  in  directing  a  ver- 
dict and  Judgment  for  the  plalntiCC,  and  that 
the  case  of  Foster  v.  Rowley,  supra,  and  the 
Buhaequent  cases  of  Bakes  v.  Thayer,  165 
Midi.  476,  131  N.  W.  174,  and  Wlttemann 
Co.  V.  Beck  Malting  &  Brewing  Co.,  150  N. 
W.  109,  rule  the  instant  case. 

Tbe  Wlttemann  Co.  Case,  like  this,  was 
planted  in  the  pleadings,  and  was  tried  upon 
tbe  theory  that  the  contract  In  question  was 
obtained  by  fraud,  and  It  was  under  that  the- 
ory that  the  case  was  submitted.  Justice 
Kohn,  speaking  for  tbe  court,  said : 

"It  is  urged  that  what  tbe  defendants  are  at- 
tempting to  do,  in  effect,  is  to  add  to  the  con- 
tract entered  into  by  the  parties  warranties  not 
contained  therein,  and  it  is  insisted  that  the 
rule  that  tiiere  cannot  be  read  into  a  written 
contract  an  express  oral  warranty  should  not  be 
evaded  by  callmg  facts  which  constitute  an  ex- 
press oral  warranty  by  another  name,  'fraud.' 
In  snpport  of  appellant's  claim  the  case  of  De- 
troit Shipbuilding  Co.  v.  Comstock,  144  Mich. 
516  (108  N.  W.  286],  is  relied  upon.  We  are 
anable  to  distinguish  the  instant  case  from  that 
case,  in  principle,  as  it  is  clear  that  the  repre- 
sentations here  relied  upon  to  show  fraud 
*  *  *  are  warranties.  Aa  was  said  in  the 
Comstock  Case  with  reference  to  snch  repre- 
■entations:  'At  most,  this  amounted  to  evidence 
of  a  parol  warranty.'  Under  this  authority  we 
see  no  escape  from  the  condnsion  that  tbe  trial 
court  should  have  ruled  out  all  the  evidence 
with    relation    to    such    representations." 

The  case  of  WlUiams  Transportation  Line  v. 
Darlas  Cole  Transportation  Co.,  129  Mich. 
200,  88  N.  W.  473,  C6  L.  R.  A.  989,  Is  an  in- 
structive case  upon  the  subject  of  the  right  to 
rescind  an  executed  contract  for  a  breach  of 
warranty.  In  the  Instant  case  the  claimed 
representation  would  amount  to  a  verbal 
warranty,  and  not  a  false  representation.  As 
a  verbal  warranty  it  was  inadmissible. 

[I]  As  this  court  said  in  Hakes  v.  Thayer, 
supra,  this  defendant  could  not  "play  fast 
and  loose"  in  this  matter.  Having  kept  the 
machine  and  continued  to  nse  It  down  to  the 
time  of  trial,  It  was  estopped  from  claiming 
rescission  of  the  contract  as  a  defense. 

[>]  It  was  competent  for  tbe  plaintiff  to 
show  the  conduct  of  the  defendant  with  ref- 
erence to  the  use  of  tbe  machine,  even  down 
to  the  day  of  trial.  No  plea  of  pals  darrein 
continuance  was  required.  In  fact,  none 
would  have  been  proper.  Of  course  tbe  de- 
fendant wonM  Interpose  no  saCh  plea,  and 
we  know  of  no  rule  of  pleading  that  would 
require  the  plaintiff  to  give  notice  that  It 
wonld  introduce  evidence  in  rebuttal,  or  on 
cross-examination  of  the  defendant's  wit- 
nesses to  show  that  defendant's  conduct  was 
such  as  to  preclude  the  defense  here  sought. 
In  fact  It  was  along  the  line  of  plalntlfTs 
claim  In  Its  declaration  of  goods  sold  and  de- 


Krend,.  and  to  rebnt  defendant's  defense  of 
rescission. 

We  find  no  reversible  ettoe  In  tbe  recoil, 
and  the  Judgment  of  tbe  court  below  is  af- 
firmed. 


POWER  V.  GRAY,  Township  Treasurer. 
(No.  261.) 

(Supreme  Court  of  Michigan.     June  14,  1916J 

1.  Towns  «=>37— Obdbb  fob  Futubb  Pay- 
ment OF  Monet  with  Inxkbest— Authob- 
ITY  or  Officebs. 

Neither  a  township  board  nor  the  highway 
commissioner  may  bind  the  township  by  an  or- 
der calling  for  the  future  payment  of  money, 
with  a  provision  for  annual  interest,  unless  au- 
thorized by  statute,  or  by  vote  of  the  electors  of 
the  township  pursuant  to  statute. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  18  70.  71;    Dec.  Dig.  «=a37.] 

2.  Towns  «3>37— Obdkb  fob  Ftjtubb  Pat- 
UKNT  OF  Money  with  Inxebbst^Aothob- 
ITY  OF  Officebs. 

Comp.  Laws  1897,  |  2269,  prohibiting  any 
board  or  officer  from  creating  any  debt  against 
the  township,  or  issuing  any  order  for  tbe  pay- 
ment of  money,  except  when  the  creation  of  the 
debt  for  the  payment  of  which  the  money  has 
Ijeen  authorized  by  vote  of  the  electors  or  by 
law,  prohibits  a  township  board  or  a  highway 
commissioner  from  issuing  an  order  for  the 
future  payment  of  money  with  annual  interest, 
in  the  absence  of  any  authorization  by  vote 
of  the  electors. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  a  70,  71;    Dec.  Dig.  «=»87.] 

3.  Highways  ^s^IKH-Uifboveiixnt  — Oboeb 
FOB  FuTUBE  Payment  of  Money  with  In- 

TEBKST— AuTHOBITY  OF  OfFZCEBS. 

Highway  Law  (Pub.  Acts  1007,  No.  108) 
Si  8,  10,  providing  that,  when  the  amount  of 
taxes  shall  have  oeen  determined,  the  town- 
ship board  may  borrow  not  exceeding  tiiree- 
quarters  of  the  taxes  to  pay  for  labor,  tools, 
or  machinery,  or  other  expenses  in  connection 
with  building  or  repairing  bridges  and  high- 
ways, and  declaring  that  the  highway  improve- 
ment fund  shall  be  expended  by  the  township 
highway  commissioner,  under  the  direction  of 
the  township  board,  in  building  and  repairing 
highways  and  bridges,  employmg  labor,  pur- 
chasing material,  tools,  or  machinery  therefor, 
do  not  authorize  a  township  board  and  a  high- 
way commissioner  to  issue  an  order  for  the  lu- 
ture  payment  of  money,  with  annual  interest, 
for  the  purchase  of  machinery  for  road  improve- 
ment. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  <8=»110.] 

4.  Towns  ®=>50— Pubchabe  of  Pbopebty— 
Obdebs— Enfobceability. 

An  order  issued  against  the  treasurer  of  a 
township  for  the  price  of  machinery  purchased 
by  the  commissioner  of  highways  and  the  town- 
ship board  for  road  improvement  is  not  negoti- 
able, and  is  subject  to  all  defenses  in  the  hands 
of  a  bona  fide  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent, 
Dig.  iS  87,  88;   Dec.  Dig.  «=>50.] 

Certiorari  to  Circuit  Court,  BeBsie  Coun- 
ty;   Fred  S.  Lamb,  Judge. 

Mandamus  by  Delbert  H.  Power  against 
Earl  Gray,  Treasurer  of  the  Townsbip  of 
Almlra,  to  compel  tbe  payment  of  an  order. 
There  was  an  order  denying  relief,  and  re- 
lator brings  certiorari.    AfBrmed. 
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'  Argaed  before  BROOKE,  0.  J^  and  Kc- 
ALVAY,  KUHN,  MOORE,  STONEl,  OS- 
TRANDER,  BIRD,  and  STEEiRE,  JJ. 

Gleason  &  Lee,  of  Grand  Rapids  (Myron 
U.  Walker,  of  Grand  Rapids,  of  counsel),  for 
relator.  Warner,  Raudabaugb  &  Person,  of 
Lansing,  for  respondent. 

BIRD,  J.  In  response  to  an  order  of  the 
circuit  court  for  the  county  of  Benzie  to 
abow  cause  wby  be,  as  treasurer  of  tbe 
townsbip  of  Almira,  should  not  pay  a  cer- 
tain township  order  presented  for  payment 
by  tbe  relator,  tbe  respondent  showed  cause 
by  Insisting  that  the  township  order  in  ques- 
tion was  Issued  without  authority.  The 
trial  court  agreed  with  respondent,  where- 
upon tlie  relator  removed  the  proceedings 
by  certiorari  to  this  court  for  review. 

Tbe  townsbip  order  in  question  was  In 
tbe  following  form: 

"To  the  Treasurer  of  Almira  TowDsbip,  in 
Benzie  County,  State  of  Michigan : 
"Whereas,  the  commissioner  of  highways  and 
township  board  ot  your  said  township  has  here- 
tofore duly  contracted  for  and  purchased  of 
the  0.  W.  Carter  Co.,  Ltd.,  In  pursuance  ot 
the  laws  of  tbe  state  of  Michigan,  one  No.  2  all 
steel  snow  roller  ten  foot  long:  You  are  here- 
by directed  and  required  to  pay  to  the  said  C. 
W.  Carter  Co.,  Ltd.,  Detroit,  Michigan,  or  or- 
der, out  of  tbe  highway  funds  of  said  town- 
ship (350)  three  hundred  fifty  dollars,  the  con- 
tract price  therefor  as  per  such  contract  as  fol- 
lows :  $150  on  or  before  1st  day  of  April,  1910: 
$100  on  or  before  Ist  day  of  April,  1911;  $100 
on  or  before  1st  day  of  April,  1912;  with  in- 
terest at  the  rate  of  six  per  cent,  per  annum, 
payable  annually,  from  the  1st  day  of  January, 
1009,  at  the  State  Bank  in  Traverse  City,  Mich- 
igan. 

"Witness  our  hand  and  seal  as  hi|[hway  com- 
missioner and  township  board  of  said  township 
this  29th  day  of  December,  1908. 

"Wm.  T.  Shutt,  Highway  Commissioner. 

"Earl  Gray,  Supervisor. 

"Wm.  J.  Shilliday,  Township  Clerk. 

"J.  W.  Buskert,  Justice  of  Peace. 

"S.   S.  Burnett,  Justice  of  Peace. 
"The  above  order  has  been  duly   registered 
with  me  as  clerk  of  the  said  townsbip  and  a 
true  cop;  thereof  filed  in  my  office  this  29th  day 
of  December,  190a 
"Wm.  J.  ShiUiday,  Clerk  of  Almira  Township. 
"P.  O.  Lake  Ann,  Mich." 

On  tbe  back  of  said  order  was  written: 
"Without  recourse  on  us. 

"C.  W.  Carter  Co..  Ltd. 

"C.  W.  Carter." 

[1,2]  1.  One  point  made  against  tbe  valid- 
ity of  tbe  order  is  that  neither  the  townsbip 
board  nor  tbe  highway  commissioner,  nor 
both  together,  have  tbe  authority  to  Issue  an 
interest-bearing  obligation  payable  In  the 
future,  to  pay  for  highway  tools  and  machin- 
ery. In  support  thereof,  the  following  pro- 
visions of  tbe  statute  are  relied  upon: 

"That  hereafter  if  shall  be  unlawful  for  any 
highway  commissioner  to  draw  or  issue  any  or- 
der or  orders  for  the  payment  of  money  ui>on 
the  township  treasury  of  any  township,  or  to 
contract  for,  or  to  permit  to  be  done  or  fur- 
bished any  labor  or  materials  upon  or  for  the 
highways  or  bridges  in  such  township,  for  any 
sum  or  sums  greater  than  the  highway  funds 
theretofore   authorized    by   tbe   votes   of  sudi 


township,  or  otherwise  provided  by  law,  except 
in  cases  especially  provided  by  existing  laws." 
C.  L.  1807,  {  4212. 

"No  board,  officer  or  officers  shall  create  any 
debt  or  liabiUty  against  the  township,  or  issue 
any  warrant,  certificate  or  order  for  tbe  payment 
of  money,  except  when  the  creation  of  such  debt 
or  liability  or  the  payment  of  such  money  has 
been  authorized  by  such  vote  or  by  the  provi- 
sions of  law."    C.  L.  1897.  {  2269. 

Tbe  township  order  in  question  la  dated 
January  19,  1900,  and  provides  for  fnturc 
payments  only.  Tbe  first  one  Is  dne  Marcti 
1,  1910,  and  tbe  last  one  on  March  1,  1912, 
with  a  provision  for  annual  Interest  It  Is 
clear  that  neither  the  township  board  nor 
the  highway  commissioner  could  bind  the 
townsbip  with  such  an  obligation,  unless 
authorized  by  the  statute.  Hosier  v.  Hlg- 
gins  Twp.  Board,  45  Mich.  340,  7  N.  W.  897. 
In  order  to  make  such  an  obligation  valid, 
it  must  either  be  authorized  by  a  vote  of  the 
electors  of  tbe  townsbip  or  by  some  existing 
provision  of  tbe  statute.  There  is  no  claim 
that  It  was  authorized  by  a  vote  of  tbe  elec- 
tors, nor  has  there  been  called  to  our  atten- 
tion any  provision  of  tbe  statute,  which  was 
In  force  at  the  time,  granting  any  suchpow-' 
er.  On  tbe  contrary,  there  Is  an  express 
provision  against  the  exercise  of  it,  except 
in  tbe  cases  mentioned.    Section  2269,  supra. 

[3]  The  relator  argues  that  sections  8  and 
10  of  tbe  highway  law  of  1907  (Pub.  Acts 
1907,  No.  108)  authorize  the  issuance  of  the 
order.    These  sections  provide  that: 

"Sec.  8.  When  the  amount  of  either  or  both 
of  said  taxes  shall  have  been  determined  by  the 
township  meeting  or  the  townshijp  board,  the 
township  board  shall  have  tbe  power  and  au- 
thority to  borrow  an  amount  not  exceeding 
three-fourths  of  the  tax  determined  upon  for 
the  ensuing  year,  for  the  purpose  of  paying 
for  labor,  material,  tools  or  machinery,  or  oth- 
er expenses  in  connection  with  the  laying  out, 
building,  repairing  or  improving  of  highways 
and  bridges  of  the  township." 

"Sec.  10.  The  highway  improvement  fund 
shall  be  expended  by  the  township  highway  com- 
missioner under  the  direction  of  the  township 
board  in  laying  out,  building  and  permanently 
improving  or  repairing  highways  and  bridges  and 
in  the  employment  of  labor,  purchasing  of  ma- 
terial, tools  or  machinery  to  be  used  therefor." 

The  authority  given  by  section  8  does  not 
contemplate  that  the  borrowing  will  extend 
beyond  tbe  collection  of  the  taxes  for  the 
current  year.  Obviously  tbe  board  did  not 
rely  on  this  section,  as  it  fixed  tbe  time  of 
payment  of  tbe  obligation  over  three  years 
away.  Without  doubt,  tbe  township  board 
has  the  power,  after  tbe  tax  Is  determined, 
to  borrow  In  anticipation  of  the  collection  of 
tbe  taxes  and  pay  for  highway  tools  and  ma- 
chinery, but  that  Is  a  different  proposition 
from  the  one  involved  here.  And  It  is  very 
evident  that  the  Legislature  did  not  under- 
stand that  it  had  granted  to  township  boards 
the  power  contended,  for,  if  it  had,  it  would 
not  have  passed  the  following  provision  In 
1909: 

«  *  •  •  The  commissioner  of  highways,  un- 
der the  direction  of  the  township  board,  may 
contract  for  such  tools  or  road  machinery  a* 
they  may  deem  advisable,  to  be  paid  for  in  not 
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to  exceed  four  yean'  time,  but  in  no  one  year 
shall  the  payment  made  thereon  exceed  one- 
fourth  of  the  amount  of  the  allowable  highway 
improTement  tax.  •  •  • "  Section  10,  c  2, 
Act  283.  of  the  Laws  of  190a 

Had  this  section  been  in  force  when  the 
obligation  in  question  was  created,  no  ques- 
tion would  probably  have  arisen  as  to  its  ra- 
lidity.  We  must  conclude,  as  did  the  trial 
court,  fhat  the  order  was  unauthorized  and 
void. 

[4]  2.  The  relator  claims  that  he  purchas- 
ed the  order  In  good  faith  before  It  was  due, 
and  for  ralue,  and  that  he  is  In  the  position 
of  a  bona  Qde  holder.  It  has  been  determin- 
ed by  this  court  that  such  orders  are  non- 
negotiable  Instruments.  This  being  true,  It 
must  therefore  follow  that  relator  took  the 
order  subject  to  all  the  defenses  which  might 
hare  been  made  to.  it  In  the  hands  of  the 
original  holder.  Miner  t.  Tedder,  66  Mich. 
101.  33  N.  W.  47;  Field  v.  VUUge  of  High- 
land Park,  141  Mich.  68,  104  N.  W.  393.  In 
view  of  the  conclusion  reached  as  to  this 
point.  It  will  be  unnecessary  to  consider  the 
other  questions  raised  against  Its  validity. 

We  think  the  trial  court  reached  the  right 
conclusion,  and  Its  order  will  be  affirmed. 


POWER  V.  BALITZ,  Township  Treasurer. 

(No.  260.) 

(Supreme  Court  of  Michigan.     June  14.  I0l5.) 

(Certiorari  to  Circuit  Court,  Benzie  County; 
Fred  S.  Lamb,  Judge. 

Mandamus  by  Delbert  H.  Power  against  Fred 
Balitz,  Township  Treasurer.  There  was  an 
order  denying  relief,  and  relator  brings  certio- 
rari.   Affirmed. 

Argued  before  BROOKE.  O.  J^  and  McAL- 
VAT,  Kl'HN,  MOORE.  STONE,  08TRAN- 
DER.  BIRD,  and  STEERE,  JJ. 

Gleason  &  Lee,  of  Grand  Rapids  (Myron  H. 
Walker,  of  Grand  Rapids,  of  counsel),  for  rela- 
tor. Warner,  Raudabangh  &  Person,  of  Lan- 
ma$,  for  respondent. 

BIRD,  J.  Substantially  the  same  state  of 
facts  and  the  same  legal  questions  are  involved 
io  this  case  as  were  considered  and  passed  upon 
by  this  court  in  Power  v.  Gray,  as  Townsnip 
Treasurer,  153  N.  W.  87,  filed  herewith.  This 
case  is  ruled  by  that  one,  and  the  order  made 
herein  by  the  trial  court  will  be  affirmed,  with 
costs  to  the  respondent 


In  r«  BAILEX'S  ESTATE. 

WILLIAMS  T.  BAILEX. 

(No.  263.) 

(Sopreme  Court  of  Michigan.    June  14,  1916.) 

L  WlIXS   *=>104— TJnDUB   iNFLUKNCIi— Evi- 
OEIfCE. 

In  a  will  contest,  where  the  issue  was 
whether  the  execution  of  a  codicil  had  been 
procured  by  undue  influence,,  the  reasonableness, 
uturalness,  and  the  general  character  of  the 
codicil,  88  in  harmony  with  the  provisions  of 
the  win,  were  proper  for  consideration  on  the 
•abject  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  403-414;    Dec.  Dig.  «=p104.] 


2.  Tslxn     «s>265  — iNBTBUCTtOMS— NX0Z8aiTT 

oif  Requbst— -Will  Contest. 

Where  no  request  was  made  to  the  trial 
court  in  a  will  contest  to  charge  that  the  rea- 
sonableness and  general  character  of  a  oodiciL 
as  in  harmony  with  a  will,  might  be  considered 
by  the  jury  in  determining  whether  such  codicil 
was  executed  under  undue  influence,  error  could 
not  be  predicated  upon  the  court  8  failure  so 
to  charge. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  627-641 ;  Dec.  Dig.  <S=»255.] 

3.  WiLLe  «^164  —  COHTEST  —  UNDOT  INIXTJ- 

ENCE— Evidence. 

In  a  will  contest,  where  the  issue  was 
whether  a  codicil,  leaving  property  for  religious 
uses,  had  been  executed  under  undue  influence, 
evidence  relating  to  the  financial  condition  of 
a  daughter  of  the  original  contestant,  deceased 
before  trial,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  18  403-414;   Dec.  Dig.  «=»164.] 

4.  WiLta  *=»163  —  CoNTEar— Undue  Influ- 
ENOB— BimoEN  or  Fanop. 

In  a  will  contest  on  the  groand  of  undue 
influence,  the  burden  of  proof  was  on  the  con- 
testant to  jirove  it,  not  on  the  proponent  or 
beneficiaries  to  prove  its  al>sence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dift  H  38&-102 ;    Dec.  Dig.  «=9l6a] 

5.  APFBAL    AND    Erbob   «=9l031  —  Haxmless 

Ebrob  —  Instbuotionb  —  CoNMacT  —  Pbk- 

SUMFTION. 

Where  two  conflicting  Instructions  are 
given  and  one  is  incorrect,  the  presumption  is 
that  the  jury  followed  the  erroneous  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4038-4048;  Dea  Dig.  «=» 

Bird,  Moore,  and  Euhn,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Macomb  County; 
James  O.  Tucker,  Judge. 

Proceedings  to  probate  the  will  of  Lydia 
Bailey,  deceased,  by  Charles  D.  Wllliauis, 
contested  by  Stephen  Bailey.  Judgment  de^ 
nylng  probate,  and  the  proponent  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAY,  KUHN,  MOORE,  STONE,  OS- 
TRANDER,  BIRD,  and  STEERE,  JJ. 

Miller,  Smith,  Paddock  &  Perry,  of  Detroit, 
for  appellant  William  T.  Hosner,  of  Romeo 
(Ersklne  &  Lungerhausen,  of  Mt.  Clemens, 
of  counsel),  for  appellee. 

BIRD,  J.  (dissenting).  The  paper  offered 
as  the  last  will  and  testament  of  Lydla 
Bailey  was  set  aside  in  the  Macomb  circuit 
court  by  a  jury  on  the  grounds  of  defective 
execution  and  undue  influence.  The  testa- 
trix '  was  a  maiden  lady,  who  resided  at 
Romeo.  Her  nearest  of  kin  was  a  brother, 
Stephen  Bailey.  The  value  of  her  estate 
was  nearly  $8,000,  and  consisted  mostly  of 
real  property.  In  August,  1005,  she  made  a 
will  and  devised  in  trust  the  bulk  of  her 
estate  to  the  Bishop  of  the  Protestant  Epis- 
copal Church  in  the  diocese  of  Michigan,  for 
the  use  of  such  church  In  the  village  of 
Romeo.  In  November,  1909,  she  added  a 
codldl,  and  In  April,  1911,  she  added  an- 
other.   The  will  was  offered  for  probate  by 
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6Ish<9  Williams,  and  was  allowed  In  tha 
probate  court  Stephen  Bailey,  the  brother 
of  testatrix,  then  took  an  appeal  and  contest- 
ed the  will  in  the  circuit  court,  where  it  was 
disallowed. 

1.  The  flrst  question  raised  Is  the  refusal 
of  the  trial  court  to  dismiss  the  appeal  fol- 
lowing the  death  of  Stephen  Bailey.  It  ap- 
pears that  after  an  appeal  was  perfected  and 
before  trial,  Stephen  Bailey  died,  and  his  ad- 
ministrator was  substituted  in  his  stead.  It 
is  argued  by  the  proponent  that  the  proceed- 
ing is  a  purely  statutory  one,  and  that,  in- 
asmuch as  the  statute  has  made  no  provi- 
sion for  the  survlTal  of  such  an  action,  the 
action  died  with  Stephen  Bailey.  While  it 
is  true  that  probate  proceedings  are  very 
largely  based  upon  the  statute,  it  is  also 
true  that  the  statute  provides  for  the  de- 
scent and  distribution  of  property  and  the 
protmting  of  wills.  The  parties  In  Interest 
to  a  proceeding  to  probate  a  will  are  the 
beneflciariea  under  the  wUl,  and  those  upon 
whom  the  law  wonld  cast  the  property  in 
the  event  that  the  will  was  set  aside,  and 
the  courts  have  repeatedly  held  that  these 
persons  have  such  an  interest  as  entitles 
them  to  be  heard  in  defense  of  their  rights. 

In  the  early  case  of  TafC  v.  Hosmer,  14 
tfich.  255,  objection  was  made  that  contestr 
ants  did  not  have  such  interest  as  permitted 
them  to  cont-^st,  and  the  court  said: 

"H  the  will  be  set  aside,  they  will  share  in 
the  property  of  the  estate.  They  have  therein 
an  interest  contingent  upon  the  validity  of  the 
wUL" 

See  Dudley  v.   dates,  124  Itncb.  440,  83 

N.  W.  &7,  86  N.  W.  959. 

The  same  question  was  raised  in  Alden  et 
al.  V.  Johnson,  63  Iowa,  124,  18  N.  W,  896, 
where  a  father  devised  his  entire  estate  to 
his  widow,  to  the  exclusion  of  his  children 
by  a  former  marriage,  and  the  court  said: 

"If  the  will  be  set  aside,  they  will  share  in 
the  property  of  the  estate;  they  have  thereia 
tin  interest  contingent  upon  the  validity  of  the 
will.  There  is  no  rule  of  the  law  which  will 
bar  the  doors  of  the  courts,  when  they  seek  to 
enter,  asliing  the  judicial  determination  of  the 
law  and  the  facts  whereon  they  base  their 
claim  to  the  property." 

It  was  likewise  held  in  Brewer  v.  Barrett, 
68  Md.  587,  that: 

"The  next  of  kin  of  one  of  the  testator's  next 
of  kin  who  has  died  intestate  subsequent  to  the 
death  of  the  testator  may  contest  the  will." 

The  precise  point  was  raised  in  the  -case 
of  Van  Alen,  Executor,  v.  Hewlns,  5  Hun 
(N.  T.)  44.  One  Calvin  Drake  died,  leaving 
a  last  will  and  testament  Lucy  Hewlns,  the 
only  child  and  next  of  kin,  contested  the  will. 
Before  the  matter  was  brought  to  a  deter- 
mination, Lucy  Hewlns  died,  and  an  execu- 
tor was  appointed  upon  her  estate.  He  as- 
sumed the  prosecution  of  the  contest  and 
was  met  with  the  objection  that  the  action 
did  not  survive ;    but  the  court  held  that: 

"Probate  merely  authenticates  an  instrument 
propounded  as  a  will.  The  effect  of  it  is  to  es- 
tablish the  words  of  the  probate  as  the  legal 


will  of  the  deceased.  It  is  a  quasi  proceeding 
in  rem.  Such  a  proceeding  cannot,  in  the  na- 
ture of  things,  abate  by  the  death  of  either  of 
a  proponent  or  a  contestant.  It  most  of  neces- 
sity be  continued  until  the  instrument  pro- 
pounded be  admitted  to  probate,  or  probate 
thereof  be  refused." 

Upon  the  question  of  the  right  of  revival 
in  the  name  of  the  executor,  the  court  said: 

"The  ri^ht  to  contest  a  will  is  given  to  the 
next  of  km,  because  they  would  be  entitled  to 
the  property  of  the  deceased  if  the  attempted 
testamentary  disposition  of  it  should  not  be 
established.  If  the  probate  in  this  case  had  been 
revoked  in  the  lifetime  of  Mrs.  Hewins,  she, 
being  the  only  next  of  kin  of  the  deceased, 
would  have  been  entitled  to  the  property.  If 
revoked  after  her  death,  the  property  would 
belong  to  her  personal  representatives.  •  *  t 
Her  executors  are  therefore  the  proper  parties 
to  succeed  her  in  the  proceeding  pending  before 
the  surrogate.  The  nght  survives  to,  and  may 
be  prosecuted  by  them,  by  analogy  to  the  rale 
relative  to  actions." 

Our  conclusion  is  that  the  administrator 
of  the  estate  of  Stephen  Bailey  was  a  proper 
party  to  the  proceeding. 

2.  It  is  urged  that  the  will  of  1905  was 
shown  by  the  proofs  to  have  been  duly  and 
legally  executed,  and  that  the  trial  court  was 
In  error  in  refusing  to  so  advise  the  Jury. 
The  point  raised  on  the  execution  of  the  will 
was  that  the  subscribing  witnesses  did  not 
sign  the  will  in  the  presence  of  the  testatrix. 
The  record,  we  tliinlc,  affords  some  basis  for 
such  an  Inference.  The  testimony  of  the 
subscribing  witnesses  was  at  variance  on 
this  phase  of  the  case,  and  an  Issue  of  fact 
was  thereby  raised  which  the  trial  court 
very  properly  submitted  to  the  Jury. 

8.  Counsel  insist  that: 

"There  was  no  evidence  of  undue  influence 
exercised  upon  testatrix  in  the  making  of  the 
first  codicil  of  November  18,  1009,  and  no  pre- 
sumption of  undue  influence  could  arise  with 
respect  thereto." 

As  to  whether  the  testimony  was  such  as 
to  raise  the  presumption  of  undue  influence, 
we  cannot  agp-ee  with  counsel.  The  rule  of 
law  which  brings  spiritual  advisers  within 
the  zone  of  the  confldential  relation  is  stated 
by  Mr.  Justice  Gooley,  in  his  work  on  Torts, 
as  follows: 

"The  law  takes  notice  of  the  influence  likely 
to  be  acquired  by  the  physician  over  his  pa- 
tient, and  scrutinizes  with  jealousy  their  deal- 
ings while  the  relation  continues.  As  the  con- 
trol of  spiritual  advisors  are  likely  to  be  even 
greater  and  more  controlling  especially  in  the 
Taut  illness,  the  reasons  for  such  jealousy  are 
powerful  in  proportion,  and  they  should  be  able 
to  show  that  no  advantage  obtained  for  them- 
selves or  their  church  or  denomination  was  the 
result  of  free  and  voluntary  action  and  not  ob- 
tained by  practicing  in  any  manner  upon  the 
fears  of  the  parties,  or  by  taking  advantage 
of  spiritual  or  bodily  weakness."    Page  630. 

The  testimony  shows  that  Miss  Bailey  was 
well  advanced  in  years,  was  in  poor  health, 
and  was  a  devotee  of  the  Episcopal  Church; 
that  the  Rev.  William  Sayres  was  her  spirit- 
ual adviser ;  that  he  was  sent  (or  by  her  and 
consulted  as  to  this  codicil ;  and  that  he  not 
only  advised  with  reference  to  it,  but  pre- 
pared the  codicil  for  ber.   This  was  sufllctent 
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proctf  of  tbe  confidential  relation  to  raise  tlie 
presumption  of  undue  Influence,  and  after  It 
arose  It  was  a  presumption  which  stood  as  an 
item  of  proof  In  the  case  to  support  the  con- 
testant's allegation  of  undue  Influence. 

But  It  la  argued  In  substance,  In  this  con- 
nectl(m,  that  the  Rer.  Sayres  had  no  voice  In 
making  the  will  of  1905,  and  that  the  codicils 
added  so  little  to  what  had  already  been  glv- 
&i  that  It  would  not  call  for  the  application 
of  that  role.  The  first  codicil  clearly  en- 
-larged  the  nse  which  might  be  made  of  the 
property  from  a  restricted  one  to  a  general 
one.  The  second  codicil  limited  her  bounty 
to  her  brother  to  a  nominal  sum,  after  she 
was  aware  that  he  had  lost  his  property  and 
was  being  cared  for  and  supported  by  his 
danghter.  The  fact  that  the  advantage  gain- 
ed by  the  codicil  was  small  would  not  pre- 
vent the  application  of  the  rule  (Adam's  E^s- 
tate,  220  Pa.  531,  89  Atl.  989,  123  Am.  St 
Rep.  721),  but  would  render  the  presumption 
less  difficult  to  overcome. 

4.  A  further  complaint  la  that  the  trial 
court  cast  upon  the  proponent  the  burden  of 
establishing  that  the  testatrix  was  free  from 
undue  influence  when  she  executed  the  codi- 
cils. The  jtortlon  of  the  charge  referred  to 
follows: 

"Yon  will  then  consider  die  codicils,  and,  as 
to  tliose,  I  direct  you  that  Miss  Bailey  was 
mentally  competent  to  make  them,  and  that 
the^  are  properly  executed;  but,  to  make  them 
valid  as  parta  of  her  will,  the  burden  is  upon 
the  proponent  to  satisfy  yon  that  at  the  times 
when  they  were  executed  Mias  Bailey  was  free 
from  undue  influence,  and  in  making  them  was 
carrying  oat  her  own  wishes  and  desires.  If 
this  fact  is  established  by  a  preponderance  of 
tbe  evidence,  tbe  tluree  documents  mast  be  al- 
lowed as  her  wiB." 

We  think  this  part  of  tha  charge  should  be 
read  and  considered  in  connection  with  oth- 
er instructions  which  were  given  upon  that 
snbject    They  were: 

"The  harden  la  upon  the  contestant  to  estab- 
lish by  a  fair  preponderance  of  tbe  evidence 
that  tbe  will,  or  codicil,  was  procured  by  an- 
dae  influence  if  that  claim  is  made ;  but  where, 
u  in  this  case,  the  party  charged  with  undue 
hifluence  ia  shown  to  have  occupied  the  posi- 
tion of  a  spiritual  adviser  of  the  deceased,  and 
to  have  taken  some  part  by  advice,  persuasion, 
or  suggestion,  in  the  making  of  a  codicil,  which 
devises  a  substantial  amount  of  property  to 
tbe  chnrch  of  which  he  is  a  minister,  by  a 
repnblication  of  the  will  of  August  10,  1905, 
you  will  consider  that  the  presumption  arises 
that  undue  influence  was  exercised-  That  pre- 
sumption, however,  Is  not  controlling,  but  mere- 
ly shifts  the  burden  of  proof  as  ft  is  called. 
It  really  docs  not  do  that,  but  when  that  pre- 
tnmption  arises  It  then  becomes  incumbent 
npon  the  proponent  of  the  wlU  to  so  explain 
the  situation  or  to  prodnce  sufficient  testimony 
to  satlafy  the  Jury  ny  a  fair  preponderance  of 
the  evidence  that,  as  a  matter  of  fact,  there 
was  not  any  nndne  inflnence,  but  that  tne  will 
•9  made  was  a  fair  and  free  act  of  the  testator." 

The  trial  oonrt  instructed  the  Jury,  in  sub- 
stance, that  the  burden  of  proof  was  upon 
the  proponent  to  eataUlsb  tbe  execution  of 
tbe  will  and  codicila,  and  that  the  testatrix 
was  ffiC  Mwid  ralod.  He  also  instructed  tbem 
that  the  bnrdea  at  piooX  was  upon  tbe  Hff 


fendant  to  establish  the  claim  of  undue  In- 
fluence. He  instfucted  them  quite  fully  as 
to  the  presnmptlon  of  undue  influence  which 
arose  by  reason  of  the  confidential  relations, 
and  that  the  burden  was  upon  the  proponent, 
as  to  this  presumption,  to  satisfy  them  that 
at  the  time  the  codldls  were  executed  Miss 
Bailey  was  free  from  nndue  Influence.  We 
think  this  is  in  accord  with  tbe  holdings  of 
this  court.  In  the  case  of  Bush  t.  Delano, 
113  Mich.  321,  71  N.  W.  628,  where  the  same 
question  was  Involved,  the  charge  of  the 
court  which  follows  was  approved  by  this 
court: 

"Tou  are  instructed  that  while  the  evidence 
that  the  will  In  question  was  drawn  by  Luther 
B.  Delano,  wko  was  named  as  a  legatee  there- 
in, does  not  of  itself  invalidate  Uie  will,  it 
calls  for  satisfactory  explanation,  and  imposes 
upon  those  who  present  the  will  for  probate  the 
borden  of  showing  to  your  satisfaction  that  it 
was  in  all  respects  fair  and  honest,  and  express- 
ed the  wish  and  desire  •  •  •  of  William  R. 
Delano." 

For  similar  holdings,  see  In  re  Bromley's 
Estate,  113  Mich.  53,  71  N.  W.  523 ;  Dudley 
V.  Gates,  124  Mich.  440,  83  N.  W.  97,  88  N.  W. 
959 ;  McPherson  v.  Byrne,  155  Mich.  338,  118 
N.  W.  985.  The  trial  court  nowhere  charged 
the  jury  that  tbe  burden  of  proof  of  estab- 
lishing undue .  Influence  was  upon  the  pro- 
ponent In  fact,  he  charged  tbem  directly 
the  opposite  of  that ;  but,  upon  tbe  question 
of  the  presumption  which  arose,  he  endeavor- 
ed to  make  It  clear  to  the  Jury  that  the  bur- 
den of  the  evidence  as  to  that  presumption 
was  upon  the  proponent,  and  I  am  of  the 
opinion  he  succeeded  in  so  doing.  The  case 
of  Cooper  y,  Harlow,  163  Mich.  210,  128  N. 
W.  259,  Is  cited  by  counsel  in  support  of  his 
contention.  This  case  in  no  way  attempts  to 
change  the  mie  of  law  laid  down  In  the  fore- 
going cases. 

5.  Error  is  assigned  because  the  trial  court 
admitted  evidence  of  the  financial  condition 
and  circumstances  of  Edith  Knowles,  a 
daughter  of  contestant  Tbe  contestant,  in 
attempting  to  show  the  physical  and  financial 
condition  of  Stephen  Bailey,  showed  by  Edith 
Knowles  that  she  cared  for  her  father  the 
last  14  years  of  his  llife,  and  that  she  wrote 
to  testatrix  that  she  was  working  to  care 
for  lilm.    The  question  was  then  asked  her: 

"Q.  What  work  were  you  doing?  A.  I  was 
taldng  in  washings  every  day.  Q.  At  that  time 
what  was  your  husband  doing?  A.  Mr.  Pad- 
dock: I  object  to  that,  and  move  that  the  last 
answer  be  stricken  out.  It  is  a  roundabout 
way  to  get  some  matters  that  are  Inadmissible 
in  this  case.  The  Court:  It  is.  Exception. 
Mr.  Erskine:  We  would  like  to  know  whether 
the  ruling  covers  anything  she  wrote  her  aunt 
in  regard  to  her  care,  and  the  financial  condi- 
tion of  Stephen  Bailey.  The  Court:  It  is  sim- 
ply an  indirect  way  of  putting  in  the  same  evi- 
dence that  would  be  Inadmissible  if  put  in  di- 
rect, anything  in  reference  to  his  financial  con- 
dition." 

Later,  In  an  attempt  by  counsel  to  find  out 
the  ext^t  of  tbe  nUlng,  tbe  following  took 
place: 

"Tbe  Oonrt:  The  politt  9t  the  testimony  was 
that  ahe  was  obliged  to  take  in  waabinga  to 
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support  the  father.  Tou  are  really  showing  the 
financial  condition  of  the  Knowles.  She  had 
DO  claim  upon  the  bounty  of  the  testator.  Mr. 
Erskine:  Wouldn't  it  be  competent  to  show 
that  Stephen  Bailey  bad  to  be  supported  by  the 
daughter?  The  Court:  I  don't  think  so;  you 
can  show  his  financial  condition  possibly,  but 
to  show  that  he  had  to  be  supported  by  bis 
daughter,  or  that  she  took  in  washing  to  sup- 
port him,  is  going  a  long  way  further  than  you 
have  a  right  to  go." 

While  it  is  competent  In  sucb  a  case  to 
show  the  physical  and  financial  condition  of 
the  next  of  kin  (Beaubien  t.  Cicotte,  12  Mich. 
497),  it  was  not  competent  to  show  the  finan- 
cial condition  of  Edith  Knowles,  because  she 
was  not  in  that  class.  In  re  Merrlman's 
Appeal,  108  Mich.  454,  66  N.  W.  372.  The 
objection  to  the  testimony  was  well  taken  by 
proponent's  counsel,  and  the  trial  court 
agreed  with  him,  and  during  the  colloquy 
which  followed  the  court  stated  in  the  pres- 
ence of  the  Jury  that  the  testimony  was  In- 
competent, and  gave  the  reasons  why,  and 
further  advised  counsel  that  he  had  already 
gone  further  than  he  was  entitled  to  in  show- 
ing the  financial  condition  of  Stephen  Bailey. 
To  now  insist  that  proponent's  case  was  in- 
juriously affected  by  this  rejected  testimony 
to  the  extent  of  being  reversible  error,  not- 
withstanding the  action  of  the  trial  court,  is 
to  ascribe  to  the  Jury  a  lack  of  Intelligence 
to  which  I  am  unable  to  subscribe.  For  the 
trial  court  to  rule  against  counsel,  and  then 
comment  as  he  did  on  this  occasion,  would 
ordinarily  injure  his  case  with  the  Jury  more 
than  the  objectionable  testimony  would  aid 
It 

6.  Some  further  complaint  Is  made  of  the 
use  contestant's  counsel  made  of  this  testi- 
mony to  the  Jury.  The  record  does  not  show 
the  language  of  counsel  upon  which  this  is 
based.  It  is  claimed  by  contestant's  counsel 
that  what  was  said  was  in  answer  to  the  ar- 
gument of  proponent's  counsel  to  the  Jury. 
We  think  the  record  is  too  meager  on  this 
question  to  admit  of  consideration. 

7.  The  trial  court  denied  a  motion  for  a 
new  trial.  One  of  the  reasons  urged  therein 
was  that  the  verdict  was  against  the  weight 
of  the  evidence.  While  the  testimony  upon 
some  of  the  questions  of  fact  submitted  to 
the  Jury  was  somewhat  meager,  we  think  it 
was  the  duty  of  the  trial  court  to  submit 
them,  and  we  are  not  persuaded  that  the 
verdict  should  be  set  aside  as  being  against 
the  decided  weight  of  the  testimony.  The 
Judgment  of  the  trial  court  will  be  affirmed, 
with  costs  of  this  court  to  contestant 

MOORE  and  KUHN;  JJ.,  concur  with 
BIRD,  J. 

STONE,  3.  I  am  unable  to  agree  with  the 
opinion  of  Justice  BIRD  in  this  case.  The 
will  sought  to  be  probated  by  the  proponent 
bears  date  August  10,  1005.  The  provision 
of  the  will  which  ia  here  material  reads  as 
follows: 


"All  the  rest  residue  and  remainder  of  my 
estate,  real,  personal  and  mixed,  whabsoerer, 
and  wheresoever,  I  will  and  direct  that  the 
same  and  I  hereby  give,  devise  and  bequeath 
it  unto  Thomas  Frederick  Davies,  Bishop  of 
the  Protestant  Episcopal  Church  in  the  dioecae 
of  Michigan,  or  to  bis  aucoeasor  ia  the  same 
office  of  bishop,  to  be,  however,  by  him  held 
in  trust  for  the  use  of  the  Protestant  Episcopal 
Church  In  the  village  of  Romeo,  organized  pre- 
viously to,  or  after  my  death,  and  I  hereby  au- 
thorize the  said  Bishop  Davies,  or  his  sttoces- 
sor  in  the  office  of  bishop,  to  sell  my  real  es- 
tate in  the  township  of  Washington,  with  the  . 
exception  of  my  residence  and  twelve  acres  of 
land,  more  or  less,  at  any  time  whicji  may  seem 
desirable.  But  property  owned  by  me  in  the 
township  of  Bruce  must  not  bo  sold  under  three 
years  after  my  death.    The  bishop  to  make  and 

S've  all  necessary  deeds,  as  required  by  law. 
y  residence  and  twelve  acres  of  land,  more  or 
less,  reaching  on  Main  street  from  the  lot  own- 
ed by  Stephen  Bailey  on  the  north  to  the  limit 
on  the  south  shall  not  be  sold,  but  shall  be  re- 
tained as  a  home  for  the  clergyman  in  charge 
of  the  parish.  Furtheimore,  if  the  house  is 
not  desired  to  be  used  as  a  rectory,  then  and 
in  that  case  I  hereby  give,  devise  and  bequeath 
the  same  with  twelve  acres  of  land,  more  or 
less,  as  before  described,  to  the  diocese  of  Mich- 
igan, to  be  kept  as  a  resort  for  clergymen  and 
their  families  who  may  desire  a  quiet  summer 
resting  place.  No  more  land  need  be  kept  with 
th,i  house  than  is  considered  desirable." 

There  Is  no  question  of  the  mental  capacity 
of  the  testatrix,  in  the  execution  of  the  will 
or  the  codicils.  That  question  was  distinctly 
taken  from  the  Jury  by  the  trial  coart  In  its 
charge 

Passing  the  claim  of  the  contestant  that 
the  will  was  not  duly  executed,  we  come  to 
the  codicil  of  November  18,  1909.  That  cod- 
icil Is  very  brief,  and  reads  as  follows: 

"I,  Lj^dia  Bailey,  of  the  village  of  Romeo, 
state  of  Michigan,  having  made  my  last  will 
and  testament  bearing  date  the  tenth  day  of 
August  in  the  year  1905,  do  now  make  this 
codicil  to  be  taken  as  a  part  of  the  same :  First 
I  hereby  ratify  and  confirm  said  will  in  every 
respect,  save  so  far-  as  any  part  of  it  is  in- 
consistent with  this  codicil.  Second,  I  cancel, 
annul  and  revoke  the  following  words  in  said 
will  and  testament,  viz.,  'to  be  kept  as  a  resort 
for  clergymeff  and  their  families  who  may  de- 
sire a  quiet  summer  resting  place,'  said  lines 
being  on  page  one,  lines  33,  34,  36  and  36  of 
said  will,  and  in  place  of  said  words  I  add  and 
insert  the  following,  viz.,  'to  be  used  for  any 
religious  or  charitable  purpose  that  he,  the 
said  bishop,  or  his  successor  in  his  discretion 
shaU  direct.'" 

No  question  is  raised  in  the  case  that  this 
codicil  was  not  properly  executed  and  wit- 
nessed. In  fact,  the  trial  court  charged 
the  Jury  as  follows  upon  that  subject: 

"If  you  find  that  the  deceased  was  not  nn- 
dnly  influenced  in  tlie  making  of  this  codicil 
of  November  IS,  1909,  then  it  was  and  becomes 
a  part  of  her  will,  wa*  a  republication  and  re- 
execution  of  the  original  will,  and  made  valid 
the  original  will,  even  if  th«  same  had  not  been 
duly  executed.  Tbna^  If  she  freely  and  fairly 
executed  the  codicil  of  November  18,  1909, 
republishing  in  terms,  as  it  did,  the  original 
will,  that  would  have  made  the  original  will 
g^ood  irrespective  of  the  question  whether  or 
not  it  was  properly  executed  on  Angnst  10, 
1905." 

As  to  this  codidl,  the  only  question  sab- 
ndtted  to  the  Jury  was  wheth<sr  the  testatrix 
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bad  been  tmdaly  Influenced  In  the  making  of 
It  The  evidence  shows  that  In  the  snmmer 
of  1909  testatrix  showed  to  the  Hev.  Mr. 
Sayres,  her  sptrltnal  adviser,  upon  one  of 
hla  visits  to  Romeo,  the  provisions  of  the 
aforesaid  tmst  contained  In  the  original  will. 
On  reading  the  clause  which  provided  that  in 
case  the  homestead  was  not  desired  to  be 
ased  as  a  rectory  it  should  be  kept  as  a  sum- 
mer resort  for  clergymen  and  their  families, 
Mr.  Sayres  advised  the  change  in  such  pro- 
Tision  which  appears  In  the  codicil.  It  ap- 
pears in  evidence  that  be  pointed  out  to  ber 
Uie  limitations  she  bad  placed  <mi  this  sec- 
ondary use  of  the  homestead,  that  it  could 
be  used  only  as  a  summer  resort  for  clergy- 
men and  their  families,  and  told  ber  that 
she  could  accomplish  tbe  same  end  by  plao 
tag  the  homestead,  if  not  wanted  for  a  rec- 
tory, at  tile  discretion  of  the  bishop  for  any 
ebaritable  or  religious  purposes.  Slie  fell  in 
with  this  suggestion  and  asked  Mr.  Sayres 
to  prepare  a  codicil  along  these  lines,  which 
he  did.  No  other  change  was  made  ia  the 
will  by  the  codicil,  which  expressly  repub- 
lished and  ratified  the  will  in  all  other  re- 
spects. 

[1]  It  is  tbe  claim  of  proponent,  and  there 
was  undisputed  evidence  to  sustain  the  claim, 
that  the  testatrix  was  satisfied  with  tbe  cod- 
Idl,  and  duly  executed  It  in  the  presence  of 
two  witnesses.  The  nature  and  character  of 
tbe  change  produced  by  tbis  codicil  might 
well  have  been  called  to  tbe  attention  of  tbe 
Inry.  Its  reasonableness,  naturalness,  and 
the  general  character  of  it,  while  not  con- 
trolling, were  circumstances  proper  to  be  con- 
sidered with  other  evidence  upon  the  subject 
of  undue  influence.  Meier  v.  Butcher,  197 
Mo.  68,  94  S.  W.  883,  6  L.  R.  A.  (N.  S.)  202, 
7  Ann.  Caa  and  note,  pages  887-894.  See, 
also,  In  re  Merrlman's  Appeal,  106  Mich. '454, 
459,  460,  66  N.  W.  372 ;  Wallace  v.  Harris,  32 
Mich.  380-307;  Rivard  v.  Bivard,  100  Mich. 
96,  66  N.  W.  681,  63  Am.  St  Rep.  666. 

[2]  As  no  request  was  made  to  tbe  trial 
court  to  charge  upon  this  subject,  by  pro- 
twnent,  it  cannot  be  urged  here  as  error  that 
tbe  attention  of  the  Jury  was  not  called  to  it 

Upon  the  trial  evidence  was  received,  over 
tbe  objection  and  exception  of  tbe  proponent, 
as  to  tbe  financial  condition  of  Edith  M. 
Knowles,  a  daughter  of  tbe  original  contest- 
aut,  who  bad  died  before  the  trial  at  tbe 
circuit.  Vpou  tbe  subject  of  undue  influence 
and  the  burden  of  proof,  the  trial  court,  hav- 
ing alluded  to  the  subject  a  number  of  times, 
diarged  the  Jury  as  follows: 

"To  sum  up,  then,  the  whole  matter  as  to 
the  original  will,  you  are  directed  to  find  that 
Hbs  Bailey  was  mentally  competent  to  make 
it  and  was  free  from  undue  Influence  aa  to  its 
provision. 

"Whether  or  not  it  was  properly  executed  is 
a  question  of  fact  for  yon  to  determine,  and 
upon  tbat  proposit^n  toe  proponent  has  tbo 
burden  of  satisfying  you  by  a  fair  preponder- 
aoce  of  the  evidence  that  it  was  properly  ex- 
ecuted, w  it  must  be  disallowed  ;  that  is,  unless 


it  was  re-executed  by  the  codicil  of  November 
18,  1009. 

"Xou  will  then  consider  the  codicils,  and,  as 
to  those,  I  direct  you  that  Miss  Bailey  was 
mentally  competent  to  make  them,  and  that 
they  are  properly  executed;  but,  to  make  them 
valid  aa  parts  of  her  will,  tbe  burden  is  upon 
the  proponent  to  satisfy  you  tbat  at  tbe  times 
when  they  were  executed  Miss  Bailey  was  free 
from  undue  influence,  and  in  making  them  was 
carrying  out  her  own  wishes  and  desires.  If 
this  fact  is  established  by  a  preponderance  of 
tbe  evidence,  the  three  documents  must  be  al- 
lowed as  her  will." 

The  trial  having  resulted  In  a  verdict  for 
tbe  contestant,  the  proponent  bas  brought  tbe 
case  here  for  review. 

Error  is  assigned  upon  the  ruling  of  tbe 
court  in  receiving  evidence  relating  to  tbe 
financial  condition  of  EUith  M.  Knowles; 
and  the  portion  of  the  charge  contained-  in 
tbe  last  paragraph  of  the  last  quotation  there- 
from, beginning  with  tbe  words  "you  will 
then  consider  the  codicils,"  etc. 

[3]  1.  That  it  was  error  to  receive  the  evi- 
dence relatiug  to  the  financial  condition  of 
Eidith  M.  Knowles  we  need  only  refer  to  the 
following  cases:  In  re  Merrlman's  Appeal, 
supra;  In  re  McMaster's  Estate,  163  Mich. 
210-224,  128  K.  W.  259.  Tbe  use  that  was 
made  of  this  evidence  by  counsel  for  contest- 
ant in  tbelr  argument  to  the  Jury,  in  view  of 
tbe  issue  as  to  undue  influence,  rendered  this 
error  prejudicial. 

[4]  2.  We  think  the  rule  is  well  established 
In  tbis  state  tbat  tbe  harden  of  proof  is  upon 
the  contestant  to  prove  undue  Influence,  and 
not  upon  tbe  proponent,  or  beneficiaries,  to. 
prove  the  absence  of  undue  Influence.  In  re 
Shepard's  Estate,  161  Mich.  441-463,  126  N. 
W.  640;  In  re  Loree's  Estate,  158  Micb.  372, 
122  N.  W.  628,  and  cases  cited. 

[8]  The  language  of  tbe  charge  above  quot- 
ed does  not  state  tbe  correct  rule,  and  is  in- 
consistent with  the  other  part  of  tbe  charge 
quoted  by  Justice  BIRD.  When  conflicting 
charges  are  g:lven,  one  of  which  is  erroneous, 
it  is  to  be  presumed  that  the  Jury  may  have 
followed  tbat  which  was  erroneous.  Grand 
Rapids,  etc.,  B.  Co.  v.  Monroe,  47  Mich.  162, 
154,  10  N.  W.  179;  Madlll  v.  Currie,  168 
Mich.  646,  660, 134  N.  W.  1004.  The  language 
qooted  by  Justice  BIRD  from  Cooley  on  Torts 
was  taken  from  tbat  part  of  the  work  treat- 
ing of  "Wrongs  in  C!onfidMitial  Relations," 
and  the  learned  author  was  not  there  treat- 
ing tbe  subject  of  burden  of  proof,  where  un- 
due influence  was  claimed,  in  the  probate  of 
a  will.  In  support  of  Justice  BIRD'S  hold- 
ing, he  cites  tbe  foUowing  cases:  Bush  v. 
Delano,  118  Mich.  321,  71.  N.  W.  628:  In  re 
Bromley's  Estate,  113  Mich.  58,  71  N.  W.  623 : 
Dudley  v.  Gates,  124  Mich.  440-449^  83  N.  W. 
97,  86  N.  W.  989;  McPherson  v.  Byrne,  165 
Mich.  338,  118  N.  W.  986;  In  re  McMaster's 
Estate,  supra ;  Conklln  v.  Conklin,  165  Mich. 
571,  131  N.  W.  164.  We  are  of  opinion  tbat 
tbe  above-cited  authorities  do  not  support  tbe 
claim  that  the  burden  of  proof  upon  tbe  sub- 
ject of  undue  Influence  of  the.  testator  la 
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shifted  from  the  contestant,  to  the  proponent, 
In  any  case. 

In  B«  Bromley's  Estate,  supra,  the  sole 
Question  raised  on  the  trial  was  whether 
the  will  was  procured  by  undue  influence. 
The  charge  of  the  circuit  Judge,  which  was 
approved  by  this  court,  was  as  follows: 

"Where  a  person  devises  his  property  to  one 
who  is  acting  at  the  time  as  bis  attorney,  either 
in  relation  to  the  subject-matter  of  the  making 
of  the  will,  or  generally,  during  that  time,  such 
devise  is  always  carefully  examined,  and  of  itself 
raises  a  presumption  of  undue  influence.  But 
this  is  by  no  means  a  conclusive  presumption, 
but  it  is  one  that  may  be  overcome  oy  evidence ; 
and  it  is  not  necessary  that  that  evidence  shall 
in  all  cases  be  a  positive  denial  of  parties  who 
are  personally  acquainted  with  the  facts,  but  it 
must  be  such  evidence  as  will  lead  the  jury  to 
believe  that  no  undue  influence  was  exerted. 
And  if  such  evidence  be  found  from  the  facta 
and  circumstances  surrounding  the  making  of 
this  will  as  will  lead  you  to  believe  that  the  will 
was  made  by  the  testatrix  of  her  own  free  will, 
uninfluenced  by  any  other  person,  then  the  fact 
tliat  Joseph  W.  Donovan  was  her  attorney 
would  not  in  any  way  invalidate  the  will.  That 
should  simply  be  taken  into  consideration,  with 
all  the  other  facts,  to  determine  whether  or  not 
the  will  was.  as  a  matter  of  fact,  the  will  of 
the  testatrix.'' 

Of  that  charge  Justice  Montgomery,  speak- 
ing for  this  court,  said: 

"Furthermore,  we  think  the  charge,  as  a 
whole,  correctly  intimated  to  the  jury  that  the 
burden  does  rest  upon  the  proponent  to  over- 
come the  presumption  that  arises  from  the  con- 
fidential relation." 

This  Is  very  far  from  holding  that  the 
burden  of  proof  rests  upon  a  proponent  to 
show  that  at  the  time  of  executing  a  will 
the  testator  was  free  from  undue  Influence. 
It  is  true  that  a  presumption  is  raised  that 
cfills  for  an  explanation,  but  the  burden  of 
proof  to  show  undue  influence  is  not  thereby 
Shifted. 

In  Dudley  v.  Gates,  supra,  after  calling 
attention  to  the  cliarge  of  the  trial  court, 
Montgomery,  O.  J.,  said: 

"We  do  not  think  that  this  charge,  taken  as 
a  whole,  could  have  misled  the  jury.  They  were 
correctly  told  that  the  circumstance  that  the  will 
was  drawn  by  proponent's  husband  was  a  cir- 
cumstance which  raised  a  suspicion,  and  they 
could  not  have  heard  this  charge  without  under- 
standing that  it  was  the  duty  of  the  proponent 
to  remove  this  suspicion  by  evidence. 

In  McPherson  v.  Byrne,  supra,  the  admin- 
istrator of  the  estate  sued  defendant  In 
trover  to  recover  the  value  of  certain  certifi- 
cates of  deposit  which  had  been  issued  to 
the  deceased,  and  had  been  by  her  delivered 
to  the  defendant  prior  to  her  death.  The 
defendant  was  a  priest  of  the  church  of 
which  deceased  was  a  communicant.  The 
defendant  claimed  the  property  as  a  gift 
causa  mortis.  It  was  held  by  this  court  that 
the  circuit  judge  correctly  charged  the  jury 
that,  where  a  gift  is  claimed  to  have  been 
made  to  the  spiritual  adviser  of  the  person 
In  extremis,  the  burden  of  proof  to  show 
the  good  faith  of  the  transaction  rested  upon 
the  donee. 

In  Be  McMaster's  Estate,  supra  (cited  by 
Justice  BIRD  as  Cooper  t.  Harlow},  this 


court  reversed  a  case  where  tbe  contestant 
had  prevailed,  and  where  the  trial  court  had 
instructed  the  Jury  that,  while  In  ordinary 
cases  the  contestants  were  bound  to  prove 
undue  influence.  If  undue  influence  was  a»- 
serted,  with  reference  to  the  burden  of  proof, 
and  in  that  case  the  court  charged  as  f<d- 
lows: 

"Whether  this  rule  is  reversed  or  not  in  such 
a  case  as  this,  the  connection  of  Mr.  Cooper 
with  the  making  of  this  will,  and  its  execution, 
and  the  facta  of  ills  being  a  large  beneficiary, 
and  is  named  as  executor,  as  well,  also,  as  the 
relations  he  entered  upon  toward  Mrs.  McMos- 
ter  at  the  time  the  will  was  executed  and  such 
as  he  sustained  toward  her  at  that  time  to  the 
extent  tliat  these  things  are  undisputed  in  this 
case,  make  up  such  a  situation  as  calls  upon 
Mr.  Cooper  for  satisfactory  explanation,  and  he 
should  show  to  your  satisfaction  that  it  was  in 
all  respects  fair  and  honest.  The  burden  of 
doing  this  is  upon  him,  and,  if  he  liaa  failed  to 
satisfy  you  by  his  explanation  that  it  was  fair 
and  honest,  you  should  find  against  the  will 
without  reference  to  any  other  question  in  this 
case,  or  any  other  instruction  given  you,  and 
in  fact  need  proceed  no  further  with  your  de- 
liberations. If  you  do  not  so  find,  then  you 
should  consider  other  elements  of  the  case." 

After  quoting  further  from  the  language 
of  the  charge,  and  referring  to  the  decisions 
of  this  court,  which  we  have  cited.  Justice 
Ostrander,  in  spealcing  for  this  court,  said: 

"The  trouble  with  the  instruction  is  that  it 
does  not  also  advise  the  jury,  as  it  should  have 
done,  that  if,  in  view  of  all  drcnmatancqi  dis- 
closed, giving  effect  to  the  presumption  referred 
to,  they  are  not  convinced  that  the  provisions  of 
the  will  favorable  to  Mr.  Cooper  were  the  re- 
sult of  fraudulent  contrivance  or  of  undue  influ- 
ence, then,  if  the  testatrix  was  competent  to 
make  the  will,  it  ought  to  he  allowed.  The  jury 
must  have  understood  that  in  this  case  the  con- 
testants were  relieved  of  a  burden  which  in  the 
ordinary  case  they  would  be  obliged  to  carry. 
The  attention  of  the  court  was  directiy  drawn 
to  the  rule,  so  that  lack  of  a  fuller  statement 
of  the  law  was  not  the  fault  of  counsel.  As  for 
this  error  the  cause  must  go  down  for  a  new 
trial.  It  is  proper  to  say,  further,  that  the  pre- 
sumption recognized  in  the  decisions  and  in  this 
opinion  arising  from  the  preparation  of  a  will 
by  a  beneficiary  whose  relations  with  the  testa- 
tor are  confidential  or  fiduciary  in  character  is 
a  presumption  of  fact,  the  force  and  effect  of 
it  is  for  the  jury,  and  depends  in  every  case  up- 
on the  circumstances  of  the  case." 

In  Conklin  v.  Conklln,  supra,  the  relation 
of  a  confidential  agent  and  physician  having 
the  custody  of  a  will  and  being  himself  a 
legatee  having  been  shown,  this  court  held 
that  the  presumption  of  undue  Influence  call- 
ed for  an  explanation.  Justice  Blalr,  speak- 
ing for  this  court,  said: 

"The  relations  of  defendant  Conklin  to  testa- 
trix raised  a  preaumption  of  influence  which 
would  call  for  explanation  on  his  part"— citing 
the  foregoing  cases. 

The  above  cases  were  reviewed,  and  we 
think  the  proper  rule  Is  again  enunciated  In 
the  case  of  In  re  Hartlerode's  Estate,  148  N. 
W.  774.  In  that  case,  where  certain  fidu- 
ciary relations  had  been  shown  to  exist  be- 
tween the  testatrix  and  the  rector  of  a 
church  which  received  a  legacy,  the  trial 
court  directed  a  verdict  and  Judgment  for 
the  proponent.    The  Judgment  waa  reversed 
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b«re  npon  the  groand  that  the  matter  dionld 
have  been  submitted  to  the  Jury  with  proiH 
er  instructions,  and  that  the  testimony  was 
sufficient  to  call  -upon  the  proponent  to  ex- 
plain the  transaction. 

In  all  of  these  cases  the  general  rale  was 
recognized  that  the  burden  of  proof  to  show 
undue  influence  rested  upon  the  contestant, 
and  not  the  proponent.  Such,  we  think,  is 
the  settled  law  in  this  state. 

For  the  errors  in  receiving  the  above  testi- 
mony, and  in  the  charge  of  the  conrt  above 
indicated,  the  judgment  of  the  circuit  court 
is  reversed,  and  a  new  trial  orderedi  with 
costs  of  this  court  to  proponent 

STEERS,  OSTRANDER,  BROOKEI,  and 
McALYAT,  JJ.,  concur  with  STONE,  3. 


FLAHERTY  v.  MAXWELL  MOTOR  00. 

(No.  275.) 
(Supreme  0>art  of  Michigan.     June  14,  1015.) 

1.  COBPOBATIONS     «=>423    —    T.TABIUTY     JOB 
TOBTS— LlABlUTT   FOR   SLANDEB. 

A  corporation  is  not  liable  for  slander  ut- 
tered by  its  agent,  unless  it  affirmatively  ap- 
pears that  the  agent  was  expressly  authorized 
to  ipeak  the  slanderous  words  or  the  corpora- 
tion ratified  the  utterance. 

[EA.  Note. — For  other  cases,  see  Corporations, 
(^ent  Dig.  |{  1602-1605 ;   Dec.  Dig.  «=>423.] 

2.  CoBFOBAnons  «=>423  —   Liability   fob 
Slander. 

The  mere  fact  that  slanderous  words  ut- 
tered by  subordinate  servants  of  a  corporation 
were  uttered  in  the  presence  of  its  superintend- 
ent does  not  justify  an  inference  that  the  sub- 
ordinates bad  authority  to  utter  the  slanderous 
words,  and  hold  the  corporation  liable  therefor. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1692-1695;   Dec.  Dig.  «=»423.] 

8.  cobporations   «=»426  —   llabiutt  fob 

Slander— Ratification. 

That  slanderous  words  were  uttered  by  anb- 
OTdinate  servants  of  a  corporation  in  the  pres- 
ence of  its  superintendent  does  not  justify  an 
Inference  of  ratification  by  the  corporation  of 
the  acts  of  the  subordinate  servants,  so  as  to 
render  the  corporation  liable. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Die.  <|  1596,  1702-1704,  1707,  1708, 
1710-1716;    Dec.  Dig.  (8=9426.] 

4.  CoRFOBAnoNS   ^=>42S   —  Ioabiutt   fob 

Slandeb. 

Sobordinates  of  a  corporation  employed, 
Tes|)ectivdy,  as  chief  man  and  head  stockkeeper 
in  one  of  the  branches  of  the  business  of  the 
corporation  may  not  by  uttering  slanderous 
words  charging  another  with  larceny  make  the 
corporation  liable,  for  their  utterance  is  not 
wiiiiin  the  scope  of  their  authority. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  {f  1692-1695 ;   Dec  Dig.  «=>423.] 

Error  to  Circuit  Court,  Wayne  County; 
William  O.  Gage,  Judge. 

Actloa  bf  Charles  Flaherty  against  the 
Maxwell  Motor  (Dompsny.  There  was  a 
judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Argued  before  BROOKE.  C.  J.,  and  Mc- 
ALVAT,  KUHN,  MOORE,  STONE;  OS- 
TRANDEB.  BIRD,  and  STEERE,  JJ. 


Dohany  &  Dohany,  of  Detroit,  for  appel- 
lant Teltoa  ft  McOee,  of  PonUac,  and 
Stevenaon,  Carpenter,  Batsel  &  Backna^  of 
Detroit,  for  appellee. 

McAIiVAY,  X  Plaintiff,  a  minor,  by  his 
next  friend  brought  suit  against  defendant 
a  corporation,  in  an  action  of  trespass  on 
the  case  for  slander.  Upon  the  trial  of  the 
case,  after  plaintiff  had  rested,  counsel  for 
defendant  made  a  motion  tor  a  directed  ver- 
dict in  its  behalf  upon  the  ground  that  there 
was  no  eTldenoe  in  the  case  to  warrant  the 
court  in  submitting  the  question  of  defend- 
ant's liability  to  the  jury.  This  motion  was 
granted,  and  a  verdict  of  no  cause  of  action 
was  directed  by  the  conrt  in  favor  of  defend- 
ant ahd  against  plaintiff.  Plaintiff  excepted 
to  such  direction  of  the  court  Upon  the 
verdict  so  directed  a  judgment  was  there- 
after duly  entered.  The  case  is  brought  to 
this  court  for  review  by  plaintiff  who  assigns 
the  following  error: 

"That  the  court  erred  in  directing  a  verdict 
in  favor  of  defendant  and  against  ue  plaintiff 
of  no  cause  of  action." 

The  following  is  the  statement  of  facts 
made  by  the  appellant: 

"On  and  prior  to  the  27th  day  of  March, 
1913,  plaintiff  was  in  the  employ  of  defendant 
as  an  assistant  stockkeeper,  and  it  was  his  du- 
ty to  keep  track  of  stock  which  came  in  and 
was  given  out  to  the  different  departments  on 
requisition.  On  that  date,  or  shortly  after- 
wards, a  magneto  and  several  carburetors  were 
stolen  from  defendant's  plant,  and  in  an  effort 
to  recover  the  same  defendant's  chief  office 
man,  Mr.  Homer  l>.  Cousins,  and  defendant's 
chief  stockkeeper,  Mr.  Harry  Wallace,  uttered 
and  published  the  slanderous  words  which  are 
made  the  basis  of  this  action.  At  the  conclu- 
sion of  plalndfTs  case  the  trial  court  directed  a 
verdict  of  no  cause  of  action  on  the  ground  that 
the  plaintiff  had  failed  to  make  a  sufficient  show- 
ing that  the  slanderous  words  were  spoken  by 
some  authority  of  defendant  corporation,  and 
this  action  is  made  the  basis  of  appellant's  only 
assignment  of  error." 

Counsel  for  defendant  In  their  brief  say: 
'^he   statement ,  of   facts    in    the   plaintUrs 
brief  correctly  presents  the  issue." 

The  speaking  of  the  slanderous  words  re- 
lied on  by  plaintiff  npon  which  he  bases  his 
right  of  recovery  in  this  case  which  are 
claimed  to  have  been  uttered  and  published 
by  the  chief  oSlce  man  and  chief  stockkeeper 
of  defendant  company  on  March  27,  1013,  as 
testified  to  by  plaintiff,  occurred  as  follows: 
An  Investigation  bad  been  started  relative 
to  some  property  which  bad  been  stolen 
from  this  plant  Plaintiff  was  called  to  the 
office  of  Mr.  King,  the  superintendent  of  this 
plant  In  the  afternoon  of  that  day,  where  he 
found  Mr.  King,  Mr.  CJousins,  the  chief  office 
man,  and  two  or  three  detectives.  Mr. 
Cousins  spoke  to  him  first  when  he  entered, 
telling  him  to  sit  down,  and  then  mid  to 
him: 

"Ton  helped  get  that  magneto  and  those  car- 
buretors out;  you  knew  where  they  were  all 
the  time." 


«s>ror  other  case*  see  same  topic  and  KBT-NUUBBR  In  all  Key-Numbarad  DigeaU  and  Indexas 
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Plaintiff  »emiained'li!  Mr.  King's  office  aboot 
ten  minutes.  Hie  says  tlie  detecttves  ques- 
tioned him.  He  then  went  to  tlie  stockroom, 
where  he  was  employed.  .  Mr.  Wallace,  the 
chief  stockkeeper  of  this  plant,  soon  came  in 
to  see  him.  Plaintift  testified*  that  at  this 
time  and  place  practically  the  same  charges 
which  Mr.  Cousins  had  made  were  made 
against  liim  by  Mr.  Wallace,  who  was  near 
the  door  of  the  stockroom  when  he  spoke  and 
uttered  these  slanderous  words  in  a  load 
Toice  in  the  hearing  of  defendant's  employes. 

Mr.  King  was  general  superintendent  of 
this  branch  of  the  Maxwell  Motor  Company 
known  as  the  Sampson  &  Brush  plant.  He 
was  superintendent  over  the  manufactured 
parts  of  the  automobile,  over  everything  in 
general  pertaining  to  the  manufacture  of  the 
car.  This  plant  is  divided  into  several  de- 
•  partments  in  which  Cousins,  Wallace,  and 
plaintiff  were  employed  in  the  capacities 
already  mentioned.  Plaintiff  testified  that 
Mr.  King  was  present  in  his  office  at  the  time 
Mr.  Cousins  uttered  the  slanderous  words 
charged  by  plaintiff.  Mr.  King,  the  superin- 
tendent, was  examined  as  a  witness,  under 
the  statute,  in  behalf  of  plaintiff,  and  no 
questions  were  asked  him  relative  to  the  in- 
terview in  his  office  on  the  occasion  when 
Mr.  Cousins  is  charged  to.  Iiave  slandered 
the  plaintiff,  nor  as  to  what  part,  if  any,  he 
heard  of  the  conversation  which  occurred  at 
that  tlm'i  between  Mr.  Cousins  and  plaintiff. 
He  was  the  only  witness  besides  plaintiff  who 
testified  in  the  case,  and  the  only  mention 
made  of  him  in  plaintiffs  testimony  is  that 
he  was  present  in  the  office  and  said  but  lit- 
tle. 

Plaintiff  says  that  he  was  called  to  the 
supetintendent's  office  by  one  of  the  shop 
detectives,  and  it  does  not  appear  that  the 
superintendent  bad  any  conversation  with 
btm  wliile  he  was  in  his  office.  Plaintiff's 
contention  is  that  the  fact  that  Mr.  Cousins 
uttered  the  slanderous  words  in  the  super- 
intiendent'a  office,  where  be  had  been  request- 
ed to  come,  was  sufficient  showing  on  bis 
part  to  fix  the  liability  for  the  utterance  of 
the  Slanderous  words  by  Mr.  Cousins  upon 
the  defendant  company. 

The  defendant  contends: 

"(1)  The  corporation  is  not  liable  for  a  slan- 
der uttered  by  its  servants  unless  it  expressly 
authorized  or  sgbsequeotly  ratified  the  utter- 
ance. (2)  The  alleged  utterances  of  the  slau- 
derous  words  were  not  within  the  scope  of  the 
aathorlty  of  the  'servants." 

The  declaration  charges  that  Mr.  Wallace, 
the  head  stockkeeper  of  the  stockroom  in 
which  plaintiff  was  employed,  acting  within 
the  scope  of  his  authority,  uttered  the  slan- 
derous words  as  charged,  and  that  Mr. 
Cousins,  acting  with  authority  from  defend- 
ant and  for  and  in  its  behalf,  made  these 
false  charges.. 

[1]  The  record  does  not  show  affirmatively 
that  there  was  any  expressed  authorization 
or  ratification  by  the  corporation  of  the  al- 


leged dander,  and  tlie  apfpellant  does  not  m> 
contend  in  his  brief.  It  ia,  however,  nrsed 
tliat  the  slander  occurred  in  the  iwesence  of 
the  gmeral  manager  of  this  plant  in  bis 
office,  and  that  the  words  were  ottered  by 
Cousins,  whose  duty  It  was,  together  wlttk 
Wallace,  to  recover  lost  or  stolen  stock, 
which  plaintiff  insists  was  a  sufficient  sbo-w- 
ing  that  the  slander  was  antborlzed  and 
ratified.  We  do  not  understand  the  forego- 
ing to  be  the  law  applicable  to  slander  by  a 
corporation;  in  other  words,  slander  by  a 
corporation  cannot  rest  upon  inference.  The 
accepted  doctrine  is  stated  as  foUows: 

"It  was  for  a  long  time  thought  that  a  cor- 
poration could  not  in  any  ease  be  held  civilly 
liable  for  a  slander.  But  at  the  presnt  time  the 
better  doctrine  would  seem  to  be  that,  while  a 
corporation  is  not  ordinarily  liable  for  a  slau- 
der  uttered  by  one  of  its  agents,  even  though  in 
uttering  such  words  the  speaker  was  acting  for 
the  benefit  of  the  corporation  and  within  the 
scope  of  the  duties  of  the  agency,  the  corpora- 
tion may  be  held  liable  where  it  affirmatively 
appears  that  the  agent  was  expressly  directed 
or  authorized  by  the  corporation  to  speak  the 
words  in  question."  18  Am.  &  Eng.  Cyc.  of 
Law,  1059,  citing  Behre  v.  National  Cash  Reg- 
ister Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am. 
St  Rep.  320. 

In  Singer  Manufacturing  Oa  ▼.  Taylor,  150 
Ala.  674,  43  South.  210,  »  L.  B.  A.  (N.  S.) 
929,  124  Am.  St.  Rep.  90,  the  court,  among 
other  things,  said : 

_  "A  corporation  will  not,  it  is  submitted,  be 
liable  for  any  slander  uttered  by  an  officer,  even 
though  he  be  acting  honestiy  for  the  benefit  of 
the  company  and  within  the  scope  of  his  duties, 
unless  it  be  proved  that  the  corporation  express- 
ly ordered  and  directed  that  omcer  to  say  those 
very  words;  for  a  slander  is  the  voluntary  and 
tortious  act  of  the  speaker." 

Our  examination  of  the  cases  satisfies  us 
tliat  the  great  weight  of  the  authorities  holds 
that  a  corporation  is  not  liable  for  slander 
uttered  by  its  servants  unless  it  affirmatively 
appears  that  the  agent  was  expressly  aa- 
tborized  to  speak  the  words  In  question  or 
the  corporation  subsequently  ratified  the  ut- 
terance. The  law  relative  to  the  subject  is 
clearly  stated  in  the  authorities  cited  supra. 
Further' citations  are  unnecessary. 

[2,  3]  There  is  no  sul>stantive  proof  in  this 
case  tending  to  show  that  defendant  corpora- 
tion authorized  or  approved  or  ratified  the 
act  of  Mr.  Cousins  in  uttering  the  partlca-  - 
lar  slander  charged.  The  evidence  relative 
to  the  presence  of  Superintendent  King  in 
bis  office  at  the  time  the  alleged  slander  was 
uttered  is  not  only  not  sufficient  under  the 
authorities  to  fix  liability  upon  the  defendant 
corporation,  but  from  It  no  inference  can  be  ' 
drawn  of  any  authority  or  ratification  of  the 
Individual  act  of  Mr.  Cousins. 

[4]  'the  words  alleged  to  have  been  tittered 
either  by  Mr.  Cousins  or  Mr.  Wallace  were  not 
witliin  the  scope'  of  their  authority.  They 
were  subordinate  servants  of  the  corporation, 
employed,  respectively,  as  chief  office  man 
and  bead  stockkeeper,  in  one  of  its  branches, 
with  limited  powers  and  duties  and  could 
not  render  the  corporation  liable  by  utterte;;  - 
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slaDderona  words.  Stewart  Dry  Ctoods  Co. 
V.  Henchtkec,  148  Ky.  228,  146  S.  W.  423. 

Tbere  la  a  line  of  cases  wtaicb  bolds  that, 
where  &  special  contractual  relation  exists 
between  the  plaintiff  and  defendant,  recoT- 
.ery  will  be  allowed  for  slander  compiltted 
by  a  subordinate  servant  Such  are  cases  of 
conunon  carriers  in  their  relation  to  passen. 
gerg,  and  are  based  upon  a  breach  of  duty 
arising  out  of  the  contract,  wherry  they 
are  bound  to  protect  iwssengers  from  In- 
BQlts,  Indignities,  and  i)erBonal  violence. 
Singer  Manufacturing  Oo>.  ▼.  Taylor,  sofra. 

Our  conclusion  in  this  case  is  that,  under 
the  evidence,  the  circuit  court  waa  not  in 
error  in  directing  a  verdict  for  the  defendant 

The  Judgment  is  affirmed. 


LEACH  et  aL  v.  DOLESE.    (No.  266.) 
.  (Sapreme  Court  of  MichigaiL    June  14,  1015.) 

1.  MoBTOA.OKa  «=>4T5  — FoKEcroscBB—Dis- 
HiBSiNO  CaosB-BiLU— Statuti. 

Under  Comp.  Laws  1897,  §  10268,  provid- 
ing that  the  court  majr  amend  ao;  pleading, 
in  form  or  substance,  in  fartherance  of  jus- 
tice, on  such  terms  as  shall  be  just,  at  any 
time  before  judgment  a  complainant  may  not 
dismiss  bis  complaint  where  the  dismissal  would 
prejudice  the  defendant  In  some  way  other 
than  the  prospect  of  being  harassed  by  future 
litigation,  and  where,  in  a  suit  to  redeem  frpm 
a  usurious  morti^e^  the  defendant  incorporat- 
ed in  bis  answer  a  cross-bill  for  its  enforcement 
and  thereafter  sought  leave  to  dismiss  such  bill, 
the  reiiuest  -was  properly  denied,  as  defend- 
ant would  have  been  prejudiced  thereby,  since, 
after  dismissal  of  the  crosa-bllL  he  would  have 
been  entitled  to  recover  the  debt  and  the  leeal 
statutory  rate  of  5  per 'cent,  interest,  while, 
with  the  answer  unamended,  no  interest  was  re- 
coverable. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  S  13ffl;   Dec.  mg.  <S=>475.] 

2.  USUBT   ®s>147— FOBFBITU^  OT  IHTKB^BT— 

Statute. 
Under  Comp.  Laws  1897,  i  4857,  providing 
that,  in  any  action  on  a  usurious  contract,  if  It 
shall  appear  that  a  greater  rate  of  interest  has 
been  directly  or  indirectly  reserved  than  allowed 
by  law,  the  defendant  shall  not  .be  compelled 
to  pay  any  interest  thereon,  forfeiture  of  in- 
terest on  a  usurious  mortgage  was  operative, 
although  the  cross-bill  seeking  to  enforce  such 
mortgage  .in  a  suit  of  the  mortgagors  to  redeem 
did  not  ask  for  the  payment  of  usurious  inter- 
est 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  {  440;   Dec.  Dig.  «=»147.] 

3.  UsuBY  «=952~MoBTaAos— Bonus. 

Where  the  parties  to  a  mortgage  stipulated 
expressly  for  6  per  cent  interest,  and  incor- 
porated a  bonus  In  the  principal,  the  mortgage 
was-  usuribdi,  'because  tiie  mere  fact  that  7 
per  cent' was  a  legal- rate  while  the  bonus  would 
sot  amount  to  more  than  1  per  cent,  on  the 
wincipal' without  the  bonus  tor  the  time  the 
loan  was-'to  rAn,  tbos  rendering  the  total  paid 
for  thti  loan  less  than  7  per  cent,  the  highest 
legal  rate,  on  the  principal,  could  .not  operate 
to  Ostein  the  mortgage,  on  the  ground  that 
the  parties  intended  the  interest  rate  to  be  7 
and  not  6  per  cent.;  since  there  was  an  ezt^esti 
■■a>i^txnc%  U>t  such'  latter  rate. , 

[E^  Note.— For  other  cases,  see  Usury,  Cent 
T>ig.  ff  109-113;   Dec.  Dig.  .^=.52.] 


4.  USUBY    «S37&--M0BTaAOI>— SnrOBOXKEKV— 

Penalty— Statute. 
Under  Cbmp.  I/aws  1897,  {  4857,  providing 
that  no  contract  reserving  a  usurious  interest 
shall  be  rendered  void,  but  that  in  any  action 
on  such  contract  the  defendant  shall  not  be 
compelled  to  pay  any  interest'  thereon,  and 
under  section  4858,  that  where  it  .shall  appear 
that  any  contract  violates  the  preceding  section, 
the  court  shall  declare  the  interest  thereon  to 
be  void,  where  a  mortgagee  by  cross-bill  in 
suit  to  redeem  a  usurious  mortgage  affirmatively 
sought  its  enforcement  he  could  recover  no  'n- 
terest,  the  penalty  of  the  statute  attaches  only 
when  effort  is  made  to  enforce  a  usurious  eon- 
tract 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  t  157;    Dec  Dig.  «=»7&1 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Cliancery ;  Alfred  J.  Murphy,  Judge. 

Suit  by  Henry  W.  Leach  and  another 
against  Jolrn  Dolese,  Jr.,  and  others.  Judg- 
ment for  complainants,  and  defendant  named 
appeals.    Affirmed. 

'  The  issues  Involved  In  tMs  controversy  are 
thus  clearly,  stated  in  the  opinion  filed  by  the 
learned  chancellor  who  heard  the  case: 

"The  complainants  filed  the  bill  herein  to  re- 
deem from  a  claimed  usurious  mortgage  given 
to  the  defendant  Dolese,  as  mortgagee,  for  the 
sum  of  15,230.  A  disclaimer  was  filed  by  tbe 
defendant  Frank  J.  Weber;  a  several  answer 
by  tbe  defendant  Joseph  F.  Weber_,  in  which 
denial  of  any  right  of  relief  as  against  him  is 
asiierted:  and  an  answer  in  the  nature  of  a 
cross-bill  was  interposed  by  the  defendant  Do- 
lese. In  the  letter's  answer  the  averments  of 
the  bill  are  met  and  denied,  and  the  affirma- 
tive relief  of  foreclosure  of  tbe  mortgage  is 
prayed.  Tbe  complainants  duly  answered  tbe 
cross-bill.  Upon  the  hearing  no  testimony  was 
taken;   the  facts  being  stipulated. 

"It  Is  thus  established  that  upon  July  3,  1906, 
tbe  defendant  Joseph  F.  Weber  loaned  to  the 
complainant  Henry  W.  Leach  the  sum  of  $5,- 
000,  for  the  repayment  of  which  the  latter  and 
bis  wife,  the  other  complainant  then  executed 
to  Dolese,  as  payee,  their  joint  promissory  note 
for  the  sum  of  $5,230,'  payabw  within  thtee 
years  thereafter,  and  secured  by  a  mortgage  in 
the  sum  of  $5,260  upon  the  land  involved  oere- 
in,  the  title  to  which,  subject  to  his  wife's  in- 
choate right  of  dower,  was  in  Mr.  Leach.  Both 
the  note  and  mortgage  bear  interest  at  6  per 
cent,  in  accordance  with  the  express  agree- 
ment of  the  parties.  The  payee  and  mortgagee 
In  the  respective  instruments,  John  Dolese,  Jr., 
is  a  nonresident  His  interest  in  tbe  subject- 
matter  is  purely  nominal,  the  loan  having  been 
made  merely  in  his  name,  the  funds  being  fur- 
nished b^  Joseph  F.  Weber,  and  the  negotia- 
tions being  carried  on  and  consummated  by 
Mr.  Leach  with  the  Messrs.  Weber. 

"Varioiis  payments  were  made  upon  the  prin- 
cipal and  Interest  of  the  obligation,  and  final- 
ly in  1912,.  there  being  an  unpaid  balance  due, 
foreclosure  of  the  mortgage 'by  advertisement 
was  begun.  Shortly  thereafter  this  bill  wJM 
filed,  upon  tbe  theory  that  the  npte  and  mort- 
gage were  alike  usurious,  and  foreclosure  was 
enjoined  pending  suit  The  several  sDswers  of 
Messrs.  Dolese  atid  Joseph  F.  Weber  deny  the 
claim  of  usury, 

"Upon  the  hearing  an  oral  motion  to  amend 
was  made  in  behali  of  the  defendant  Dolese, 
asking  that  so  much  .of  his  answer  as  desig- 
nates and  ■  constitutes  it  in  effect  a  cross-itUl 
be  stricken  out  No. amended  answer  conform- 
ing  to  ■this'  proSer  having  been  filed  or  present- 
ed, the  answer,  if  tbe  motion  be  granted,  would 
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be  constmed  and  regarded  merdy  as  pleadinir 
a  naked  denial  of  the  bill." 

Argued  before  BROOKE,  C.  J.,  and  McAIi- 
VAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DESt,  BIRD,  and  STEJERE,  JJ. 

Jasper  O.  Gates,  of  Detroit,  for  appellant. 
Joseph  Walsh,  of  Port  Huron,  and  Lloyd  L. 
Azford,  of  Detroit,  for  appellees. 

KUHN,  J.  (after  stating  the  facts  as  above). 
[1]  At  the  outset  we  are  asked  to  determine 
whether  or  not  the  chancellor  erred  in  refus- 
ing to  permit  tl\e  appellant  to  amend  by  dis- 
missing that  portion  of  liis  answer  wtiich 
constituted  it  an  answer  in  the  nature  of  a 
cross-bin.  Cliancery  rule  16,  subdivision  "g" 
provides: 

"But,  after  replication,  or  such  setting  down 
for  a  bearing,  it  [answer]  shall  not  be  amended 
in  any  material  matters,  as  by  adding  new 
facts  or  defenses,  or  qualifying  or  alterine  the 
original  statements,  except  By  leave  of  the 
court,  upon  cause  shown,  after  due  notice  to 
the  adverse  party." 

When  amendments  ere  asked  by  leave  of 
court,  upon  cause  shown,  and  after  due  notice 
to  the  adverse  party,  they  are  governed  by 
section  10268  et  seq.,  Compiled  Laws  of  1897, 
1 1(^68,  reading  as  follows: 

"The  court  in  which  any  action  shall  be  pend- 
ing, shall  have  power  to  amend  any  process, 
pleading  or  proceeding  in  sncfa  action,  either 
m  form  or  sabstance,  for  the  furtherance  of 
justice,  on  such  terms  as  shall  be  just,  at  any 
time  before  Judgment  rendered  therein." 

Can  it  be  said  that  the  chancellor  erred  in 
not  permitting  the  amendment  to  be  made  as 
asked  for  under  the  terms  of  this  statute? 

An  examination  of  the  authorities,  English 
and  American,  discloses  that  the  right  of  a 
cwnplalnant  to  dismiss  his  bill  without  prej- 
udice on  the  payment  of  costs  was  of  course, 
except  in  certain  cases,  and  the  exception  was 
where  a  dismissal  of  the  bill  would  prejudice 
the  defendants  in  some  other  way  than  by 
'  the  mere  prospect  of  being  harassed  and  vex- 
ed by  future  litlgatiou  of  the  same  kind. 
This  question  of  equity  practice  is  quite  fully 
reviewed  and  discussed  in  the  opinion  of 
Judge  Taft,  in  the  case  of  City  of  Detroit  v. 
Detroit  City  RaUway  Ca  (C.  C.)  65  Fed.  569, 
on  page  672.  In  that  opinion  the  case  of 
Booth  T.  Leycester,  1  Keen,  247,  is  referred 
to,  where  a  bill  and  a  cross-bill  were  set  down 
for  a  hearing  together,  and,  it  appearing  that 
the  complainant  would  be  prejudiced  by  a 
dismissal  of  the  cross-bill  without  prejudice, 
leave  to  dismiss  was  not  granted.  See,  also, 
16  Cya  460.  It  would  seem  that  the  rule 
dedudble  from  these  authorities  is  that, 
where  a  bill  of  complaint  is  filed  and  answer 
thereto  in  the  nature  of  a  cross-bill  is  made, 
and  a  motion  is  made  to  dismiss  the  part  of 
the  answer  asking  for  affirmative  relief,  such 
dismissal  shonld  not  be  granted  if  it  would 
operate  to  the  prejudice  of  other  parties. 

la  the  Instant  case  It  appears  that  after 
the  cause  had  been  at  issue  for  over  14 
months,  at  the  hearing,  and  without  any  no- 
tice to  the  adverse  party,  an  amending  is 


sought  by  a  motion  to  dismiss  on  a  matter 
which  is  not  only  material,  but  controlling,  ot 
tliel  controversy.  For,  if  the  answer*  Is 
amended  as  desired,  the  defendants  would 
be  entitled  to  the  legal  statutory  rate  of  5 
per  cent,  upon  the  indetrtednees  (Vander- 
velde  V.  Wilson,  176  Mich.  185,  142  N.  W. 
653) ;  while,  if  the  answer  stands  unamend- 
ed, since  it  seeks  to  enforce  the  contract,  no 
Interest  could  be  recovered  (Estey  v.  Build- 
ing &  Loan  Association,  131  Mich.  602,  91 
N.  W.  753).  It  seems  clear,  therefore,  that 
when  the  defendant  filed  an  answer  in  the 
nature  of  a  cross-biU  asking  for  affirmative 
relief,  complainants  thereby  aotiuired  certain 
rights  which  they  would  not  have  possessed 
if  no  such  affirmative  relief  had  been  asked 
for  in  the  answer,  and  that  it  cannot  be  said 
that  the  granting  of  the  motion  would  not 
prejudice  the  rights  of  the  complainants. 

Counsel  for  appellant  says  tliat  the  case 
of  (3oon  ▼.  Coon,  163  Mich.  644,  648,  129  N. 
W.  12,  13,  should  govern  this  question.  This 
was  a  bill  for  divorce  filed  by  the  husband 
against  the  wife,  who  filed  an  answer  in  the 
nature  of  a  cross-biU  setting  up  various 
grounds  for  divorce.  The  testimony  was  tak- 
en, and  the  chancellor  filed  an  opinion  to  the 
effect  that  the  husband  had  not  proved  his 
case,  but  the  wife  had  proved  extreme  cruel- 
ty and  was  entitled  to  divorce,  and  there- 
upon, l>efore  any  decree  had  been  entered,  the 
wife  filed  a  motion  to  dismiss  the  cross-bill 
feature  of  her  answer,  which  motion  was 
denied.    But  this  court  said: 

"We  think  the  general  rule  to  be  deduced 
from  the  authorities, is  that  in  divorce  proceed- 
ings the  complainant  party  may  dismiss  bis 
suit  at  any  time  before  interlocutory  or  final 
decree,  in  the  absence  of  any  legal  interest  on 
the  part  of  the  defendant  or  of  the  state  to 
the  contrary." 

And  It  held: 

"In  our  opinion,  the  defendant  should  have 
been  permitted  to  dismiss  her  cross-bill  and  a 
decree  entered  dismissing  complainant's  bill  of 
complaint" 

However,  we  do  not  think  that  this  case 
is  controlling  of  the  instant  case,  because  a 
different  rule  has  been  made  applicable  In 
divorce  cases,  for  the  reason,  as  held  by  the 
New  York  (Tourt  of  Appeals  In  Wlnana  v. 
Winans,  124  N.  Y.  140,  26  N.  E.  293,  that: 

'The  rights  of  the  party  to  the  record  are  not 
alone  to  considered.  The  public  is  regarded 
as  a  party,  and  must  be  treated  as  such  by 
the  court 

See,  also,  14  Cyc.  701. 

By  the  filing  of  the  cross-bill  In  this  case 
the  complainant  obtained  do  additional 
rights,  and  in  this  particular  also  it  la  dis- 
tinguishable from  the  case  at  bar. 

We  are  therefore  of  the  opinion  Uiat  the 
chancellor  properly  denied  tbla  motion  ask- 
ing leave  to  amend. 

[2]  It  Is  urged  that  the  part  of  the  answer 
in  the  natnre  <it  a  cross-bill  does  not  ask  for 
the  payment  of  usurious  Interest.  In  our 
opinion,  this  is  immaterial,  as  the  8tatuti> 
(section  4857,  a  U  1897)  prorlden 
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"But  tD  any  aetton  branght  br  anj  penon 
OD  snch  nauriooB  contract  or  aaaurance,  •  •  * 
if  it  shall  appear  that  a  greater  rate  of  inter- 
est has  been,  directly  or  indirectly,  reserved, 
taken  or  received,  than  is  allowed  by  law,  the 
defendant  shall  not  be  compelled  to  pay  any 
interest  thereon." 

It  follows  that.  If  It  is  sought  to  enforce 
by  an  action  a  contract  which  in  Its  incei)- 
tion  was  tainted  by  nsnry,  the  forfeltnre  of 
Interest  becomes  operative  tinder  the  stat- 
ute. 

[3]  With  reference  to  the  position  of  coun- 
sel as  to  what  the  contract  In  question  was 
the  record  discloses  the  following: 

"Court:  I  nnderstand  yon  to  stipulate  that 
the  parties  agreed  for  6  per  cent,  interest,  7 
per  cent  on  overdue  installments  of  interest 
and  principal,  and  that  $230  was  a  Iwnus; 
am  I  rii;ht? 

"Mr.  Gates :  Yes. 

"Court:  And  that  the  whole  |230  was  a 
bonus? 

"Mr.  Gates:  Yes;  but  I  claim  $130  of  It 
wan  legal. 

"Mr.  Walsh:  That  is  not  a  fact.  We  will 
taiie  that  np  later. 

"Court :  Upon  the  theory  that  f  180  of  it  was 
advance  Interest? 

"Mr.  Gates:  A  diseoont  adraneed;  yes. 
Perhaps  it  woold  be  fair  for  me  to  say  that 
that  is  a  computation  showing  the  discount 
I  Till  show  it  to  Mr.  Walsh.  Mavbe  we  had 
hotter  get  that  on  the  record  (handing  paper). 
That  is  a  computation  I  made,  showing  the  dis- 
count of  1  per  cent  on  15,000,  payable  annually 
for  three  years." 

[4]  It  is  claimed  that  the  $1S0  of  excess 
is  not  a  bonus,  but  represented  at  the  time 
the  loan  was  made  the  then  present  worth  of 
1  per  teat  on  $5,000,  the  sum  really  loaned 
during  the  three  years  the  loan  was  to  nui, 
which  would  make  the  total  interest  not  In 
excess  of  the  contractual  rate  of  7  per  cent 
permitted  by  the  statute,  and  that  the  taldng 
of  the  $130  by  including  it  as  a  part  of  the 
principal  of  the  mortgage  can  be  sustained 
as  expressive  of  an  Intention  of  the  parties 
that  the  Interest  rate  was  to  be  7,  and  not 
6,  per  cent  With  reference  to  this  conten- 
tion, we  are  in  accord  with  the  conclusion  of 
the  chancellor,  who  stated  his  views  as  fol- 
lows: 

"It  Is  a  complete  refutation  of  this  position 
that  the  stipulated  facts  herein  show  an  ex- 
press contract  for  a  rate  of  6  per  cent.  This 
agreement  was  made  effectual  by  compliance 
with  the  statutory  provision  that  'it  diall  be 
lawfol  for  the  parties  to  stipulate  in  writing 
for  the  payment  of  any  rate  of  interest  not 
exceeding  seven  per  cent  per  annum.'  Act  ^o. 
208,  Public  Acts  1899.  I  know  of  no  authority 
for  holding  the  borrower  and  lender  to  any  rate 
differing  from  the  one  they  mutually  fix,  pro- 
vided only  that  they  select  a  lawful  rate.  Tnetr 
agreed  rate  bein^  6  per  cent^  there  is  no  escape 
from  the  conclusion  that  the  $130  under  consid- 
eration was  a  bonus,  prerequisite  to  the  grant- 
ing of  the  loan.  The  total  bonus  of  $230  thus 
exacted  was  made  part  of  the  principal.  So 
included,  and  bearing  interest  at  the  agreed 
rate  of  6  per  cent,  the  contract  of  the  parties  as 
evUenced  In  the  note  and  the  mortgage  would 
result  In  the  borrower  being  required  to  pay 
illegal  interest  on  the  true  amount  he  bad  bor- 
rowed. 'The  penalty  for  usury,  when  appropri- 
ately  invoked,  is   a  forfeiture  «f .  all  interest 


Sections  4867  and  4868,  Q  U  1807.  The  statr 
nte  has  been  construed  in  three  cases,  in  whldi 
are  defined  the  principles  applicable  to  the 
situation  here  confronting  the  court.  Estey  ▼. 
Building  &  Loan  Aas'n,  131  Mich.  502,  91 
N.  W.  753 ;  Vandervelde  v.  Wilson,  176  Mich. 
185.  142  N.  W.  653;  Malone  v.  Danforth,  137 
Mich.  227,  100  N.  W.  445.  These  decisions  are 
authority  for  the  rule  that  the  penalty  of 
the  statute  attadtes  only  when  effort  is  made 
to  enforce  a  usurious  contract  In  the  Estey 
Case  the  bill  was  filed  to  redeem  from  a  usuri- 
ous mortgage.  The  defendant  there,  as  here, 
sought  the  affirmative  relief  of  foreclosure. 
While  the  opinion  does  not  disclose  this  to  be 
the  state  of  the  pleadings,  an  examination  of  the 
record  docR  show  it.  See  Vandervelde  v.  Wil- 
son, 176  Mich.  191  [142  N.  W.  553],  supra. 
The  defendant's  attitude  in  seeking  foreclo- 
sure was  held  to  void  all  interest." 

Being  satisfied  In  the  instant  case  that  the 
contract  was  usurious,  and  that  by  the  an- 
swer In  the  nature  of  a  cross-bill  an  action 
was  brought  on  such  usurious  contract,  we 
are  of  the  opinion  that  the  Instant  case  is 
controlled  by  the  case  of  Estey  v.  BuQdlng 
ft  Loan  Ass'n,  supra. 

The  decree  in  the  court  below  provides  for 
a  certain  time  within  which  to  redeem,  and 
also  provides  for  a  foreclosure  sale  in  case 
of  failure  of  complainant  to  do  so.  Fosdlck 
V.  Van  Husan,  21  Mich.  567;  Goodenow  v. 
Curtis,  33  Mich.  505,  510 ;  Hnyck  v.  Graham, 
82  Mich.  353,  357,  46  N.  W.  781 ;  O'Connor  v. 
Keenan,  132  Mich.  646,  650,  04  N.  W.  186. 

The  decree  of  the  court  below  is  therefore 
affirmed,  with  costs  to  appellees. 


MACKIN  V.  DBTROIT-TIMKIN  AXLB  GO. 

(No.  268.) 
(Supreme  (3ourt  of  Michigan.    June  14,  1915.) 

1.  CONSTITUTIONAI.     LaW    «=3l06   — t   MaSTBB 

AND  Servant  «=9ie%.  New,  vol.  16  Key-No. 
Series— Vksted  Riohts— -Riohtb  of  Action 
— Employeb's  Liabiuty— Wobkmen's  Com- 
pensation Law. 

The  Workmen's  Compensation  Law  (Pub. 
Acts  Ex.  Sess.  1912,  No.  10),  so  far  as  it  pro- 
vides that  any  employe  shall  be  deemed  to  have 
accepted  the  act  if,  at  the  time  of  the  'accident 
his  employer  is  subject  to  its  provisions,  wheth- 
er the  employ^  has  notice  thereof  or  not,  pro- 
vided such  employ^  at  the  time  of  hiring  does 
not  give  the  employer  notice  in  writing  that  he 
elects  not  to  be  subject  to  the  act,  etc,  is  not 
violative  of  the  federal  and  state  Constitutions, 
as  depriving  an  employ^  of  bis  common-law 
right  of  action  for  redress  for  personal  injuries, 
to  be  tried  by  a  jury,  without  knowledge,  con- 
sent or  waiver  on  tne  part  of  such  employ^, 
since  there  is  no  vested  right  in  any  common- 
law  remedy  for  a  tort  yet  to  happen,  while  there 
is  no  coercion  upon  the  employ^,  because  in  the 
first  instance  he  has  free  choice  by  giving  notice 
to  elect  not  to  come  under  the  act. 

[E!d.  Note. — For  other  cases,  see  Constitutional 
r.aw.  Cent  Dig.  |!  186.  212,  238-245,  262-257, 
250;    Dec.  Dig.  «=9l06.] 

2.  CoNSTrrtmoNAL  Law  4s»80  —  Jttdiciai. 
POWEBS  —  Dbleoation  TO  Administrativb 
Board— Workmen's  Compensation  Ixaw. 

The  Workmen's  Compensation  Law,  in  so 
far  as  it  creates  an  Industrial  Accident  Board 
and  arbitration  committees,  is  not  unconstitu- 
tional as  combining  executive,  administrative, 
and  judicial  functions  in  such  boards,  while  the 
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"Constftution  ▼eats' judicial  power  in  tbe  coarta, 
forbidding  any  one  of  the  three  departments  of 
government  to  exercise  tbe  powers  belonging 
to  another,  for  tbe  board  is  purely  an  adminis- 
trative agency  to  effect  the  provisions  of  tbe 
act,  which,  since  it  affects  only  those  who  choose 
to  come  within  its  provisions,  provides  only  for 
arbitration  by  consent ;  moreover,  it  is  essential 
to  tbe  character  of  a  court  as  such,  that  it  have 
final  authority  to  render  enforceable  judgments, 
while  the  awards  of  the  Indastrial  Accident 
Board  are  not  enforceable  by  process  until  a 
judgment  is  entered  thereon  in  a  regularly  con- 
stituted court 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §f  140, 143-147 ;  Dec.  Dig.  «=> 
80.] 

3.  Statctes  €=»114— WoRKincN's  Compenba- 

TION   Law— CONSTITBTIONALITT — ^TlTLE. 

The  Workmen's  Compensation  Law,  enti- 
tled "An  act  to  promote  the  welfare  of  the  peo- 
ple of  this  state,  relating  to  the  liability  of  em- 
ployers for  injuries  or  death  sustained  by  their 
euipioygs,  providing  compensation  for  the  acci- 
dental injury  to  or  death  of  employes  and  meth- 
ods for  the  payment  of  the  same,  establishing 
an  Industrial  Accident  Board,  defining  its  pow- 
ers, providing  for  a  review  of  its  awards,  mak- 
ing an  appropriation  to  carry  out  the  provisions 
of  this  act,  and  restricting  the  right  to  compen- 
sation or  damages  in  such  cases  to  such  as  are 
provided  by  this  act,"  is  not  violative  of  Const 
art.  8,  §  21,  providing  that  all  legislative  enact- 
ments shall  embrace  but  one  subject,  which  shall 
be  expressed  in  the  title,  a  constitutional  limita- 
tion whicih  does  not  require  details,  incidents, 
or  means  of  carrying  out  the  legislation,  nor 
that  an  index  of  the  body  of  the  act  be  ex- 
pressed in  the  title;  it  is  enough  if  such  title 
indicates  the  general  scope,  intent,  and  purpose 
of  tbe  law. 

[E!d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  145,  147-149 ;   Dec.  Dig.  «=»114.] 

4.  Constitutional  Law  *=>208,- 245— Statm 
®=>119  —  Class  Leoiblation  —  Wobkmen's 
Compensation  Law. 

The  Workmen's^  Compensation  Law,  in  so 
far  as  it  exempts  household  servants,  farm  la- 
borers, and  casual  employes  from  its  provisions, 
is  not  unconstitutional  as  class  legislation,  de- 
priving such  servants  of  equal  protection  under 
the  law  with  other  employes,  and  appropriating 
public  money  for  the  sole  benefit  of  the  class  of 
employes  subject  to  the  act;  the  law  does  not 
appropriate  public  money  for  private  purposes, 
as  the  expenditure  of  public  funds  to  defray  the 
expense  of  administration  is  based  on  considera- 
tions of  public  policy^  the  protection  of  thj 
state  by  making  provision  for  its  injured  indus- 
trial workers,  and  not  for  the  private  benefit  of 
Bucli  workers,  while  the  Legislature  may  classi- 
fy employers  and  employes  if  the  classification 
is  not  fanciful  or  arbitrary,  but  based  on  public 
policy  and  substantial  distinctions,  is  germane 
to  the  object  to  be  accomplished  by  the  act,  and 
applies  impartially  to  every  member  of  the  class. 
TEd.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §§  W9-677,  702;  Dec.  Dig. 
<S=>208,  245:  States,  Cent.  Dig.  I  118  J  Dec 
Dig.  <S=»119.] 

B.  Pabert  and  Child  «=>7  —  Wokkmen's 
Compensation  Law— CoNSMTtJTioNALiTT— 
Pakent's  Right  of  Action. 

Tbe  Workmen's  Compensation  Law  is  not 
anconstitutional  as  depriving  a_  parent  qt  hia 
right  of  action  for  injury  to  hia  minor  child ; 
since  the  act  concerns  only  the  servant's  own 
right  of  action,  and  does  not  touch  the  parent's 
.;:ight  of  action  for  loss  of  services. 

[Ed.  Note. — For  other,  cases,  see  Parent  and 
Child,  Cent  Dig.  §§  72,  86-«9;  Dec.  Dig..i&=>7.} 


6.  CoRsnTDTioKAi.  I<iw  ito»4e— DlIEBiairA- 
'    HON  Ojr  CONSTITOTIOIIAL'  QmaTIOM— Nbcbs- 

STTT. 

Where  an  injured  servant  was  not  a  minor, 
the  question  whether  the  Workmen's  Compensa- 
tion Law  was  unconatimtional  as  depriving  his 
parents  of  their  right  of  action  for  loss  of  serv- 
ices was  not  presented,,  since  a  statute  will  not 
be  declared  unconstitutional  upon  a  point  not 
at  issue  in  the  litigation;  the  soJe  material 
inquiry  being  whether  the  parties  before  tbe 
court  are  deprived  of  constitutional  rights. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ii  43-45;    Dec.  Dig.  <g=»46.] 

7.  Attobnky  and  Client  ©=>62— Constittj- 
tional  Right  to  Employ  Counsel— Work- 
men's Compensation  Law; 

Tbe  Workmen's  Compensation  Law,  in  so 
far  as  it  subjects  attorneys'  and  physicians'  fees 
in  accident  claims  adjusted  under  its  provisions 
to  the  approval  of  the  Industrial  Accident 
Board,  is  not  violative  of  Const  art  2,  {  12, 
providing  that  any  suitor  in  any  court  shall  tiave 
the  right  to  prosecute  or  defend  either  in  bis 
own  person  or  by  an  attorney  or  agent  of  liia 
choice,  since  the  Industrial  Accident  Board  is 
not  a  coui't,  and  a  claimant  before  it  for  dam- 
ages from  personal  injarles  is  not  a  suitor  in 
any  court,  while  the  right  of  a  claimant  to 
select  and  employ  an  attorney,  with  the  single 
limitation  that  the  fee  to  be  paid  must  be  ap- 
proved, is  recognised  by  tbe  act 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  1 17 ;   Dec.  Dig.  <S=»62.] 

8.  Constitutional  Law  iS=989— Fbeedom  of 
Contbact  —  Workmen's  Compensation 
I^w. 

The  Workmen's  Compensation  Law,  in  so 
far  as  it  provides  that  no  payment  under  the  act 
shall  be  assignable  or  subject  to  attaebment  or 
garnisbmeut,  or  be  held  in  any  way  for  debt,  is 
not  unconstitutional  as  limiting  the  right  of 
contract. 

[Ed.  Note.— For  other  cases,  see  Constltational 
Law,  Cent  Dig.  J  157 ;   Dec.  Dig.  iS:s»89.] 

9.  Constitutional  Law  «s»70  —  Judicial 
Functions— PoucT  or  Act— Judioiai.  Bk- 
view. 

When  the  constitutionality  of  a  legislative 
enactment  is  presented  to  a  court  for  determina- 
tion, it  cannot  examine  the  policy,  importance, 
and  propriety  of  the  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {{  129-132,  137;  Dec  Die. 
«=970.] 

Error  to  Circuit  Court,  Wayne  County: 
George  S.  Hosmer,  Judge. 

Action  by  Thomas  Mackln  against  tbe  De- 
trolt-Tlmkin  Axle  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  BROOKE,  O.  J.,  and  Mc- 
ALVAT,  KUHN,  MOORE,  STONH  OS- 
TRANDER,  BIRD,  and  STEERS,  JJ. 

Dobany  &  Dobany,  of  Detroit,  for  appel- 
lant. Fred  L.  Vandeveer,  of  Detroit  (W.  P. 
Belden,  of  Isbpem'lng,  and  Hal  H.  Smitb,  of 
Detroit,  of  counsel) ,  for  appellee.  Grant  Fel- 
lows, Atty.  Gen.,  and  Ll  W.  Carr,  Asst  Atty. 
Oen.,  amici  curiie. 


STEERE,  J.  This  case  involves  tbe  con- 
stitutionality of  Act  No.  10,  Pub.  Acts  1912, 
iSxtra  Seiiston,  known  as  tbe  Workmen's 
Compensation  Law,  entiUed: 
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"An  act  to  pioipote  die  w«ll«t«  of  tbe  peoplb 
of  thia  state,  relating  to  the  liability  of  employ^ 
ers  for  injuries  or  death'  Sustained  by  their  em- 
plor^s,  providing  compensation  for  the  acciden- 
tal injury  to  or  death  of  employes  and  methods 
for  the  pajrment  of  the  same,  establishing  an 
indnstrial  accident  board,  dedning  its  powers, 
providing  for  a  review  of  its  awards,  making 
an  appropriation  to  carry  out  the  provisions 
of  this  act,  and  restricting  the  right  to  compen- 
sation or  damages  in  such  cases  to  such  as  are 
provided  by  this  act." 

PlalntUC  brought  an  action  ez  delicto  to 
recover  damages  from  defendant  under  the 
common  law  for  personal  injuries  sustained 
while  In  its  employ,  filing  his  declaration  In 
a  plea  of  trespass  on  the  case  properly  stat- 
ing a  cause  of  actloo,  to  which  defendant 
pleaded  the  general  issue  and  gave  notice,  as 
a  special  defense,  that  it  would  rely  upon 
said  Act  No.  10,  and  offer  proof  to  show  that 
it  had  elected  In  due  form  and  prescribed 
manner  to  come  under  the  provisions  of  said 
act,  and  in  every  way  met  its  requirements, 
but  that  plaintiff  had  refused  to  accept  the 
benefits  and  the  Indemnity  provided  for  and 
offered  to  him  under  said  act 

Upon  the  trial  it  was  ^own  without  dis- 
pute, and  stipulated,  that  plaintiff  was  In 
defendant's  employ  continuously  for  over 
two  months  prior  to  the  8th  of  October,  1912, 
upon  which  day  he  was  iiUuf  ed  by  an  electric 
shock  received  while  oiling  some  shafting, 
and  thrown  from  the  step  ladder  upon  which 
he  was  atandlng,  falling  on  a  grinding  ma- 
chine, reoeivlng  severe  bruises  and  injuria 
M  a  result  of  which  be  was  confined  to  bis 
bed  and  home  for  several  weeks,  where  he 
was  attended  and  treated  by  a  physician  em- 
ployed by  defendant;  that,  owing  to  defec- 
tive Insolation  and  equipment  in  defendant's 
plant,  the  eountershaft  which  plaintiff  was 
oiling  bad  become  heavily  .oharged  wit^  elec- 
tricity, and  had  been  In  that  condition  for  8 
days  and  upwards  prior  to  the  time  of  his  In- 
jury,, of  which  condition  he  had  no  prevloas 
notice  or  linowledge. 

Over  .30  days  before  «aid  accident  defend- 
ant had  filed  a  written  statement  with  the 
Industrial  Accident  Board  electing  to  be  sub- 
ject to  and  accepting  the  provisions  of  the 
Workmen's  Compensation  Ijaw,  adopting  one 
of  the  provided  methods  specified  in  said  act 
for  payment  of  comi)ensatlon  to  Its  employes, 
which  election  and  adoption '  of  method  for 
payment  of  compensation  were  approved  by 
the  Indnstrial  Accident  Board  September  26, 
1912.  Plaintiff  gave  no  notice  to  defendant 
in  writing  that  he  elected  not  to  become  sub- 
ject to  the  Workmen's  Compensation  Law, 
M  provided  tn  paragraph  2,  i  8,  of  part  1  of 
said  act,  and  remained  continuously  in  the 
employ  of  the  defendant  fbr  more  than  30 
days  after  It  had  filed  its  election  to  come 
nnder  the  provisions  of  the  act. 

Defendant  tendered  plaintiff  in  proper  tim6 
and  manner  the  full  amount  due  htm  for  his 
iojories  nnder  the  Workmen's  Compensation 
Law,  which  he  declined  to  accept,  not  be- 
cause It  was  Imauffldent  accbrdlng  to  the 


proTisleiM  of  the  act.  bnt'oft  tli»:groiitad'flaid  . 
act  was  unconstitutional,  end  he  claimed  the 
rigbt  to  an  action  for  personal  injuries  and 
trial  by  jury  under  the  comuon  law. 

It  was  also  stipulated  between  the  parties 
at  the  trial  that.  If  said  Act  No.  10  was  found 
tmconstltutional  in  the  particulars  claimed 
by  plaintiflrs  counsel,  he  was  entitled  to  have 
a  verdict  directed  In  his  favor  for  an  agreed 
amouiit,  but,  if  said  act  was  found  constitu- 
tional, plaintiff  oould  not  recover,  and  de- 
fendant was  entitled  to  a  verdict  in  its  favor. 
After  argument,  on  motion  of  counsel  for  de-  ' 
fendant  the  trial  court  sustained  the  constitu- 
tionality of  the  act  as  to  the  question  raised, 
and  entered  judgment  on  a  directed  verdict 
for  defendant 

Though  more  fully  elaborated  and  subdivid- 
ed, the  propositions  urged  by  plaintifTs  coun- 
sel against  the  constitutionality  of  the  act 
under  consideration  may  be  summarized  and 
stated  as  follows:  It  conclusively  imputes  to 
the  employe  knowledge  of  the  employer's 
election  to  come  under  the  law;  it  confers 
upon  the  Industrial  Accident  Board  judicial 
powers ;  it  Includes  provisions  not  covered  by 
the  title,  and  the  title  embraces  more  than 
one  subject;  It  discriminates  against  do- 
mestic, farm,  and  casual  employes,  and  is 
class  legislation;  it  deprives  a  parent  of 
right  of  action  for  injury  to  his  child;  and 
it  deprives  an  Injured  employe  of  the  right 
to  be  represented  by  an  attorney  or  agent  of 
his  choice,  in  making  all  attorney  fees  sub- 
ject to  regulation  by  the  Industrial  Accident 
Board. 

It  Is  to  be  recognized  at  the  outset  that 
workmen's  compensation  legislation  of  this 
class,  based  on  the  economic  principle  of 
tradfe  risk  in  that  personal  injury  losses  In- 
cident to  industrial  pursuits  are  like  wages, 
and  breakage  of  machinery  a  part  of  the  cost 
of  production,  works  fundamental  changes 
in  the  familiar  principles  underlying  and  gov- 
erning the  doctrine  of  liability  for  negligence 
as  heretofore  applied  to  the  relation  of  mas- 
ter and  servant  But  it  by  no  means  follows 
that  this  comparatively  recent  and  radical 
legislation  upon  the  subject  enacted  to  meet 
changed  industrial  (Conditions,  and  afford  re- 
lief from  evils  and  defects  which  had  devel- 
oped under  the  old  rules  of  law  in  negligence 
cases  fbr  personal  injuries  6f  employes,  vio- 
lates the  spirit  or  letter  of  our  Constitution. 
It  can  be  assumed  without  misgiving  that 
there  Is  no  vested  right  in  any  remedy  for  a  ' 
tort  yet  to  happen  which  the  Constitution 
protects.  Except  as  to  vested  rights,  the 
legislative  power  exists  to  change  or  abolish 
existing  statutory  and  common-law  remedies. 
Common  and  statute  laws  only  remain  in 
force  until  altered  or  repealed.  Const. 
Schedule,  S  1.  In  Second  Employers'  Liabil- 
ity Cases,  223  U.  S.  50,  32  Sup.  Ct  175,  36 
L.  Ed.  327,  38  L.  K.  A.  (N.  S.)  44,  sustaining 
the  constitutionality  of  the  federal  Employ- 
ers' Liability  Act,  which  abolished  the  de- 
fenses of  contributory  negligence,  assump' 
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tlon  oC  risk  where  lojary  vraa  due  to  violation 
of  a  safety  statute,  and  the  fellow  servant 
doctrine,  the  Supreme  Court  of  the  United 
States  quoted  with  approval  the  role  gleaned 
by  Bradbury  from  its  former  dedslons,  as 
follows: 

"A  person  has  no  property,  no  vested  interest, 
in  any  rule  of  the  common  law.  That  is  only 
one  of  the  forma  of  municipal  law,  and  is  no 
more  sacred  than  any  other.  Rights  of  prop- 
erty which  have  been  created  by  the  common 
law  cannot  be  taken  away  without  doe  process ; 
but  the  law  itself,  as  a  rule  of  conduct,  may  be 
changed  at  the  will  •  •  *  of  the  Legislature, 
unless  prevented  by  constitutional  limitations. 
Indeed,  the  greet  office  of  statutes  is  to  remedy 
defects  in  the  common  law  as  they  are  developed, 
and  to  adapt  it  to  the  changes  of  time  and  cir- 
cumstances." 

While  legislation  providing  for  compensa- 
tion of  workmen  for  industrial  injuries  upon 
the  basis  of  trade  risks  relating  to  the  in- 
dustry, to  be  charged  against  it  as  part  of 
the  cost,  is  of  comparatively  modern  origin 
in  countries  where  the  common  law  of  Eng- 
land has  been  the  foundation  of  prevailing 
systems  of  law,  in  recent  years  statutes  of 
that  Import,  similar  In  purpose,  and  often 
with  many  provisions  nearly  Identical,  have 
been  enacted  in  England,  Ireland,  Scotland, 
Australia,  New  Zealand,  the  British  provinc- 
es of  North  America,  and  about  one-half  of 
the  United  States.  These  when  brought  be- 
fore the  courts  of  their  respective  Juriadic- 
tions  have,  as  a  rule,  been  sustained  in  their 
essential  features.  Comparison  indicates  that 
those  who  prepared  the  Michigan  act  made  a 
thorough  study  of  then  existing  laws  and 
decisions  upon  the  subject,  and,  conservative- 
ly adhering  to  tested  precedent  when  availa- 
ble, painstakingly  developed  a  comparatively, 
mild  and  well-balanced  law,  avoiding  uncer- 
tainties and  extremes  which  some  of  the 
more  radical  acts  enacted  elsewhere  disclose. 
As  a  result  the  questions  raised  here  are 
not  altogether  novel,  for  we  find  similar  pro- 
visions in  the  workmen's  compensation  laws 
of  other  states  have  been  passed  upon  In 
their  courts  of  last  resort,  in  carefully  con- 
sidered and  well-reasoned  opinions. 

[1]  In  some  states  the  law  is  made  compul- 
sory upon  both  parties  or  upon  one  with 
choice  to  the  other,  giving  rise  to  questions 
which  need  not  be  considered  here,  since  the 
law  in  this  state,  as  applied  to  this  case, 
becomes  operative  upon  neither  employer  nor 
employ^  who  does  not  expressly  or  impliedly 
consent;  but,  if  the  employer  so  elects,  and 
the  employ^  does  not  give  written  notice  to 
the  contrary  he  Is  conclusively  presumed  to 
have  consented,  and  comes  under  the  act 
Plaintiff  contends  the  act  is  unconstitutional 
in  that  particular,  contravening  both  the 
federal  and  state  Constitutions,  because  it 
deprives  an  injured  employ^  of  his  right  to 
resort  to  the  courts  for  redress  and  have 
trial  by  Jury  without  knowledge,  consent,  or 
waiver  on  his  part,  and  there  can  be  no 
waiver  of  constitutional  rights  without 
knowledge  of  the  facts  upon  which  It  is  bas- 


ed.  The  act,  80  far  as  material  to  tliat  ques- 
tion, provides  (part  1,  {  8): 

"Any  employe  as  defined  in  aabdivision  2  of 
the  preceding  section  shall  be  deemed  to  have 
accepted  and  shall  be  subject  to  the  provisions 
of  this  act  and  of  any  act  amendatory  thereof 
if,  at  the  time  of  the  acoklent  upon  which  lia- 
bility is  claimed: 

"1.  The  employer  charged  with  such  liability 
is  subject  to  the  provisions  of  this  act,  whether 
the  employe  has  actual  notice  thereof  or  not; 
and 

"2.  Such  employe  shall  not,  at  the  time  of  en- 
tering into  his  contract  of  hire,  express  or  im- 
plied, with  such  employer,  have  given  to  his 
employer  notice  in  writing  that  he  elects  not 
to  oe  subject  to  the  provisions  of  this  act;  or, 
in  the  event  that  such  contract  of  hire  was 
made  before  such  employer  became  subject  to  the 
provisions  of  this  act,  such  emplojre  shall  have 
given  to  his  employer  notice  in  writing  that  he 
elects  not  to  be  subject  to  such  provisions,  or 
without  giving  either  of  such  notices  shall  have 
remained  in  the  service  of  such  employer  for 
thirty  days  after  the  employer  has  filed  with 
said  board  an  election  to  be  subject  to  the  terms 
of  this  act.    •    *    •" 

Part  8,  i  4: 

"But  notwithstanding  the  failure  to  give,  or 
the  insuflSciency  of,  any  such  notice,  knowledge 
of  all  filed  statements  of  election  and  notices 
of  withdrawal  of  election,  and  of  the  time  of 
the  filing  of  the  same,  shall  conclusively  be  Im- 
puted to  all  employes." 

The  record  fails  to  disclose  whether  plain- 
tiff did  or  did  not  have  actual  notloe  that 
defendant  elected  to  become  subject  to  the 
act,  but  he  did  have  constructive  notice  and 
was  presumed  to  know  the  law,  and  to  know 
that  it  became  operative  as  to  him  If  his  em- 
ployer elected,  nnless  he  gave  notice  to  the 
contrary  as  provided  in  the  act 

The  Massachusetts  Workmen's  Act  (St. 
1911,  a  751),  similar  In  Its  general  sdieme  to 
that  of  Michigan,  contains  almost  the  same 
language  as  the  latter  upon  the  matter  of 
notice,  though  it  does  not  expressly  provide^ 
as  here,  that  knowledge  of  the  employer's 
election  shall  be  Imputed  to  the  empIoy&  It 
states: 

"An  employ^  •  •  •  ghall  be  held  to  have 
waived  his  right  of  action  at  common  law  to 
recover  damages  for  personal  injuries  if  he  ahall 
not  have  given  his  employer,  at  the  time  of  his 
contract  of  hire,  notice  in  writing  that  he  claim- 
ed such  right,  or  if  the  contract  of  hire  was 
made  before  the  employer  became  a  subscriber, 
if  the  employe  shall  not  have  given  the  said  no- 
tice withm  thirty  days  of  notice  of  such  sub- 
scription." 

In  Young  v.  l>uncan,  218  Mass.  348,  106  N. 
B.  1,  plaintiff  brought  a  common-law  action 
for  personal  injuries  against  defendant,  who 
had  elected  to  come  under  the  act  and  asked 
dismissal  of  the  case  on  that  ground.  Plain- 
tiff offered  to  show  defendant  had  not  given 
notice  of  his  election  and  she  had  no  knowl- 
edge of  the  fact.  In  a  well-reasoned  opin- 
ion reviewing  the  act  and  its  purpose  at 
length  the  court  ruled  the  proposed  evidence 
inadmissible,  that  reasonable  provisions  were 
made  for  the  employe  to  exercise  an  election, 
and,  irrespective  of  actual  notice,  plaintiff 
must  be  held  to  have  accepted  the  act  by 
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teilnre  to  give  notloe  that  aba  would  not  be 
bound  by  It,  saying  la  part: 

"The  Mctian  in  queation  affects  no  exiating 
property  right.  It  deals  with  no  property  right 
after  it  has  come  into  being.  It  affects  a  bUub- 
tion  which  antedates  any  property  right  arising 
out  of  tort  It  simply  establisbes  a  status  be- 
tween anbsctibers  under  the  act  and  their  em- 
ployes in  the  absence  of  express  action  b^  the 
latter  manifesting  a  desire  to  elect  a  different 
status.  No  complaint  justly  can  be  made  that 
the  section  compels  the  employe  to  elect  without 
sufficient  knowledge.  Ignorance  of  the  law  oom- 
monly  is  no  excuse  for  conduct  or  failure  to 
act.  The  employe  is  not  required  to  act  with- 
out inquiry  as  to  the  fact  of  insurance  by  the 
employer.  He  has  only  to  ask  for  information. 
That  is  nothing  more  than  is  required  in  most 
of  the  affairs  of  life  in  order  that  one  may  act 
intelligently.  Knowledge  as  to  interstate  com- 
merce rates  may  be  inaccessible  without  very 
considerable  inqniry,  and  yet  shippers  or  pas- 
tengers  may  be  bound  by  them  although  igno- 
rant of  their  terms  [citing  numerous  cases]. 
•  •  •  The  possibility  that  the  employe  in  a 
given  instance  may  not  know  all  his  rights  does 
sot  affect  the  constitutional  aspects  of  the  law. 
Many  crimes  even  are  made  to  depend  solely 
upon  the  doing  of  an  act  with  the  utmost  moral 
innocence  and  in  ignorance  of  any  forbidding 
aspect  of  the  act.  Com.  v.  Mixer,  207  Mass.  141 
m  N.  B.  249,  31  L.  R.  A.  (N.  S.)  467,  20  Ann. 
Caa.  1152]." 

No  constitutional  provision  Is  pointed  out 
which  prohibits  the  Legislature,  in  framing 
this  law  to  best  avoid  uncertainty  and  con- 
tention tending  to  litigation,  from  adopting  a 
rule  of  conclusive  presumption  upon  the 
question  ot  notice  so  long  as  the  employ^ 
was  left  In  the  first  instance  free  to  fore- 
stall, overcome,  or  prevent  such  presumption 
by  his  own  act  If  be  so  desired.  This  being 
true,  the  constitutional  objections  raised, 
which  are  necessarily  founded  upon  the  idea 
of  coercion,  disappear  because  the  employ^ 
has  had  a  free  choice,  and,  by  having  failed 
to  give  notice,  must  be  held  to  have  elected 
his  remedy  under  the  Workmen's  CJompensa- 
tlon  Law.  Such  legal  presumptions  are  not 
nnconstltutional  nor  uncommon.  A  familiar 
illustration  Is  the  conclusive  presumption 
that  a  i>arty  entitled  to  Jury  trial  in  a  civil 
action  has  waived  his  right  and  elected  to 
go  to  trial  without  a  Jury  unless  he  took 
some  affirmative  action  and  made  demand 
before  a  certain  time  or  point  of  progress  in 
the  case  arrived. 

[2]  The  contention  that  the  Industrial  Ac- 
cident Board  and  arbitration  committees 
provided  for  in  said  act  are  unconstitutional 
bodies,  because  the  powers  conferred  and  du- 
ties imposed  upon  them  combine  executive, 
administrative,  and  Judicial  functions,  while 
the  Constitution  vests  the  Judicial  power  in 
the  courts,  forbidding  any  one  of  the  three 
departments  of  government  exercising  the 
powers  belonging  to  another.  Is  not  tenable. 
^nus  board  was  created  purely  as  an  admin- 
istrative agency  to  carry  the  provisions  of 
tlie  act  Into  effect  The  act  being  elective.  It 
^  operative  only  as  to  those  who  choose  to 
tome  within  Its  provisions,  and  In  that  par- 
ticular it  is  a  beard  of  arbitration  by  agree- 
ment, but,  aside  from  that  consideration.  It 


Is  bot  an  admmistratlye  body,  vested  it  la 
true  with  rarioos  and  Important  duties  and 
powers,  some  of  them  quasi  Judicial  in  their 
nature,  but  without  that  final  authority  to 
decide  and  render  enforceable  Judgment, 
which  constitutes  the  Judicial  power.  Its 
determinations  and  awturds  are  not  enforce- 
able by  execution  or  other  process  until  a 
binding  Judgment  Is  entered  thereon  in  a 
regularly  constituted  court  Section  13,  pt 
3,  of  said  act. 

"The  judicial  power,  even  when  used  in  Its 
widest  and  least  accurate  sense,  involves  the 
power  to  'hear  and  determine'  the  matters  to 
be  disposed  of;  and  this  can  only  be  done  by 
some  order  or  judgment  which  needs  no  addi- 
tional sanction  to  entitle  it  to  be  enforced. 
No  action  which  is  merely  preparatory  to  an 
order  or  judgment  to  be  rendered  by  some  dif- 
ferent body  can  be  properly  termed  judicial." 
Underwood  v.  McDuffee,  15  Mich.  361,  93  Am. 
Dea  194. 

An  examination  of  the  many  duties  and 
responsibilities  imposed  upon  the  board  by 
the  act  of  a  purely  administrative  nature 
makes  plain  that  those  whldi  may  be  termed 
quasi  Judicial  are  but  Incidental,  and  only 
exercised  when  appeal  is  taken  from  an  ar- 
bitration. 

In  Reck  v.  Whlttlesberger,  181  Mich.  463, 
148  N.  W.  247,  though  constitutional  ques- 
tions were  not  there  Involved,  this  court.  In 
considering  the  powers  and  duties  of  the  In- 
dustrial Accident  Board,  held  that,  as  a 
creature  of  statute,  it  is  primarily  an  ad- 
ministrative body  created  by  the  act  to  carry 
its  provisions  into  effect,  having  for  the  ef- 
ficient administration  of  the  law  amongst  Its 
many  duties  and  responsibilities  quasi  Judi- 
cial powers  in  certain  particulars.  The  con- 
stitutional objection  that  Judicial  power  is 
lodged  in  an  administrative  board  under 
workmen's  compensation  acts  has  been  care- 
fully considered  and  squarely  decided  against 
the  contention  in  State  ex  reL  v.  Creamer, 
85  Ohio  St  349,  97  N.  G.  602,  39  L.  R.  A.  (N. 
S.)  694;  Cunningham  v.  N.  W.  Imp.  Co.,  44 
Mont  180,  119  Pac.  554;  Borgnls  v.  Falk 
Co.,  147  Wis.  327,  133  N.  W.  209,  37  L.  R.  A. 
(N.  S.)  489 ;  Hawkins  v.  Bleakley  (D.  C.)  220 
Fed.  378.  But  the  development  of  govern- 
mental activities  In  many  fields,  demanding 
administrative  and  ministerial  agencies  for 
which  commissions  and  boards  have  been 
provided  with  extensive  and  Incidentally 
quasi  Judicial  powers,  has  brought  the  ques- 
tion before  this  court  In  numerous  cases 
where  the  exercise  of  such  powers  has  been 
sustained,  and  we  think  the  rulings  in  those 
cases  are  controlling  of  this  question  with- 
out further  inquiry.  ]yasurance  Co.  v.  Ray- 
mond, 70  Mich.  485,  38  N.  W.  474;  Feek  v. 
Township  Board,  82  Midi.  393,  47  N.  W.  37, 
10  L.  R.  A.  69;  Bissell  v.  Heath,  98  Mich. 
472,  67  N.  W.  585 ;  Atty.  Gen.  v.  Jochim,  99 
Mich.  368,  58  N.  W.  611,  23  L.  R.  A.  699,  41 
Am.  St  Rep.  606;  State  Tax  Com'rs  v.  Bd. 
of  Assessors,  124  Mich.  491,  83  N.  W.  209; 
Northmp  v.  Maneka,  126  Mich.  550,  85  N.  W. 
1128 :   Kennedy  t.  State  Bd.,  145  Mich.  241, 


Digitized  by 


Coogle 


54 


153  KORTHWESSTEBN  RXPORXSB 


(Mich, 


108  N.  W.  TSO,  9  Ann.  Cas.  126 ;  Zlmmer  v. 
Supervisors,  15»  Mich.  21S,  123  N.  W.  899; 
Mtch.  Cent  R.  R.  t.  Railroad  Com.,  160 
Mich.  355,  123  N.  W.  549;  and  Pec^le  v. 
Brazee,  149  N.  W.  1033,  which  confirms  cer- 
tain qnasl  judicial  powers  In  the  commis- 
sioner of  labor,  and  supports  Its  ruling  by  a 
review  of  authorities. 

We  conclude  that  the  Industrial  Accident 
Board  is  a  ministerial  and  administrative 
body  with  incidental  quasi  Judicial  powers, 
exercised  by  consent  of  those  electing  to  be 
governed  by  the  act,  not  vested  with  powers 
or  duties  in  violation  of  constitutional  limita- 
tions. 

[3]  We  are  unable  to  agree  with  plaintiff's 
contention  that  the  title  of  this  act  violates 
the  requirements  of  article  5,  §  21,  of  our 
Constitution,  in  that  it  embraces  more  than 
one  subject,  and  includes  provisions  not  ex- 
pressed in  the  title.  It  has  been  said  this 
section  is  not  to  be  given  a  narrow  and 
strained  construction  (Loan  &  Investment  Co. 
V.  Detroit,  136  Mich.  451,  09  N.  W.  380),  and 
it  is  familiar  doctrine  that  this  constitution- 
al provision  does  not  require  in  the  title  de- 
tails, incidents,  or  means  of  carrying  out  the 
object  of  the  legislation,  nor  an  index  of  the 
body  of  the  act,  but  it  is  enough  tC  it  fairly 
indicates  to  the  inquiring  mind  the  general 
scope.  Intent,  and  purpose  of  the  law.  An 
examination  of  the  title  before  us  and  com- 
parison with  titles  to  like  statutes  In  other 
states  discloses  that  it  has  been  prepared 
with  careful  consideration  and  is  unusually 
comprehensive  and  broad  in  Its  scope.  The 
purpose  of  the  act  Is  broadly  declared,  and 
the  object  sought  to  be  accomplished  clearly 
stated  in  general  terms,  from  which  it  must 
be  understood  as  meaning  that  the  act  will 
contain  many  germane  details  and  provisions 
necessary  and  suitable  for  the  object  not  set 
out  at  length  in  the  title.  In  Conn.  Life  Ins. 
Co.  V.  State  Treasurer,  31  Mich.  6,  was  at- 
taclced  the  constitutionality  of  the  law  by 
which  the  state  insurance  bureau  came  into 
existence,  with  Its  many  attending  powers 
and  activities,  under  the  brief  title,  "An  act 
to  establish  an  insurance  bureau"  (Iaws 
1871,  vol.  1,  p.  1T2),  this  court  declared  the 
rule  which  has  been  since  followed  in  passing 
upon  the  titles  of  acts  of  this  class  In  part 
as  follows: 

"  •  •  *  Under  such  title,  and  in  keeping 
with,  and  in  furtherance  of,  the  single  object  ex- 
pressed, it  was  competent  to  go  fm-ther  than 
to  enact  mere  organic  provisioas.  It  .was  cer- 
tainly admissible  to  include  any  just  and  perti- 
nent rei^ulations  respecting  the  course  of  action 
to  be  observed  by  the  bureau  as  a  state  agency 
towards  those  engaged  in  the  business  of  insur- 
ance ;  and  it  was  equally  admissible  to  include 
any  just  and  appropriate  provisions  for  pre- 
scribing the  duty  due  to  the  state  in  the  matter 
of  taxation  from  insurance'  companies.  The 
fundamental  principle  of  the  law  was  the  mark- 
ing out  the  reciprocal  rights  and  duties  of  the 
state  and  those  carrying  on  insurance,  and  to 
provide  the  machinery  for  administration,  in 
so  far  as  the  state  by  a  political  agency  might 
properly  snpervise." 


Tlie  particulars  poliited  out  in  wlileh  It  Is 
claimed  the  act  oontaios  provisions  not  re- 
ferred to  or  comprehended  in  the  title  are 
that  It  repeals  an  existing  statute  relative  to 
contracts  with  attorneys  for  services,  cre- 
ates a  right  of  action  against  a  third  party 
by  the  employer  of  the  injured,  subrogating 
the  employer  to  the  rights  of  the  employ^, 
and  requires  the  Injured  employ^  to  seek 
compensation  from  an  insurance  company,  in- 
stead of  his  employer.  The  last  objection, 
we  think,  is  disposed  of  In  Barnard  v.  Mc- 
Leod,  114  Mich.  73,  72  N.  W.  24,  where  sec- 
tion 16  of  the  Mechanic's  Lien  Law  (Pub. 
Acts  1891,  p.  230),  providing  for  subrogation 
under  certain  circumstances,  was  sustained, 
although  the  title  of  the  act  did  not  in  terms 
give  notice  of  such  a  provision,  and  the  con- 
stitutionality of  the  act  was  assailed  on  the 
ground  of  defective  title,  and  the  court  said: 

"We  think  there  is  no  merit  in  the  constitu~ 
tional  question  raised." 

■If  there  be  any  repeal  of  the  statute  with 
reference  to  attorney's  contracts.  It  is  by  Im- 
plication only.  The  portion  of  the  act  ques- 
tioned provides: 

"The  fees  and  the  payment  thereof  of  all  at- 
torneys and  physicians  for  services  under  tills 
act  shall  be  subject  to  the  approval  of  the  In- 
dustrial Accident  Board." 

This  is  but  a  detail  of  method  for  ascer- 
taining and  insuring,  in  the  first  instance  full 
payment  to  the  injured,  is  germane  to  the 
act,  and  Its  repealing  effect  by  Implication  is 
a  matter  of  construction.  An  examination  of 
sections  6  and  14,  pt  3,  of  the  act  clearly  in- 
dicates that  the  employe  is  not  relegated  to 
seek  compensation  for  bis  Injuries  to  an  In- 
surance company,  but  liability  under  the  act 
is  clearly  upon  the  empioj-er,  and  the  provi- 
sions for  insurance  are  in  security  and  aid  of ' 
payment  by  him. 

Details  In  many  respects  similar  to  these, 
and  numerous  others  not  spedflcally  enu- 
merated in  the  titles,  are  to  be  found  in  the 
Wisconsin,  Massachusetts,  Minnesota,  Ohio, 
Illinois,  New  Jersey,  California,  and  Montana 
Employers'  Compensation  Acts,  the  general 
constitutionality  of  which  has  been  sustain- 
ed; and,  while  it  does  not  appear  that  these 
exact  objections  were  raised  and  passed  up- 
on, those  acts  and  the  opinions  sustaining 
them  are  significant  and  persuasive  of  the 
natural  and  necessary  scope  of  this  class  of 
legislation  in  order  to  accomplish  the  object 
sought,  as  declared  In  a  general  title.  We 
think  the  objections  urged  to  the  title  of  this 
act  are  not  tenable  under  the  decisions  of 
this  and  other  courts. 

[4]  Stress  is  laid  upon  that  feature  of  the 
law  which  exempts  household  servants,  farm 

I  laborers,  and  casual  employes  from  Its  pro- 
visions, as  t>elng  class  legislation  depriving 
them  of  equal  protection  under  the  law,  and 
in  that  connection  appropriating  pubUc  mon- 
ey for  the  benefit  of  a  certain  class.  In  sup- 
port of  this  contention  counsel  cite  Com  As- 

I  sodatlon  t.  Audt.  Oen.,  150  Mich.  09,  113  N. 

I W.  682,  in  which  It  Is  held  that  appropriating 
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funds  for  the  nse  of  a  Tolontary,  ualncor- 
porated  society  the  membership  of  which  Is 
limited  to  residents  o£  the  State  actively  in- 
terested in  the  improvement  of  corn  Is  an  at- 
tempt to  devote  public  funds  to  a  private 
purpose  in  violation  of  the  Constitution.    On 
the  same  principle  it  was  held  a  bounty  on 
the  majtufacture  of  beet  sugar  could  not  be 
given  by^  the  state  (Mich.  Sugar  Co.  y.  Audt 
Gen.,  124  Mich.  677,  83  N.  W.  625,  56  L.  R.  A. 
329,   83  Am.   St.   Rep.  354),  and  townships 
could  not  raise  money  by  taxation  to  aid  a 
private  corporation  to  build  a  railroad  (Peo- 
ple ex"  reL  Detroit  &  H.  R.  Co.  v.  Township 
Board  of  Salem,  20  Mich.  452,  4  Ain.  Rep. 
400).    The  fatal  objection  to  the  laws  under 
consideration  in  those  cases  was  that  they  at- 
tempted to  authorize  a  public  tax  for  a  mere 
private  purpose,  and  whatever  may  have  been 
said  in  those  cases  as  to  discrimination  be- 
tween different  classes  of  occupations  was 
directed  to  that  proposition.    Under  this  law 
there  Is  no  attempt  to  appropriate  public 
money  for  private  purposes.    The  expendi- 
ture of  public  funds,  to  defray  the  expense  of 
administering  this  law  rests  upon  considera- 
tions of  public  policy,  just  as  the  state  pro- 
vides for  protection  of  those  engaged  in  haz- 
ardous employment,  and  supports  a  labor  de- 
partment for  the  general  good,  but  primarily 
concerned  with  the  condition  of  industrial 
workers.    There  can  be  no  question  that  the 
Legislature  may  determine  that  an  act  of 
this  nature  concerning  a  portion  of  the  body 
politic  Is  necessary  or  conducive  to  promo- 
tion of  the  general  welfare  of  the  people  of 
the  state  and  make  constitutional  appropria- 
tion of  public  funds  raised  by  taxation  to 
carry  the  law  Into  effect    The  law  Is  un- 
questionable that  It  Is  within  the  power  of 
the  Legislature  to  classify  both  employers 
and  employte,  if  the   classification   ia   not 
fanciful  or  arbitrary  and  for  reasons  of  pub- 
lic policy,  is  based  upon  substantial  distinc- 
tiona.  Is  germane  to  the  object  sought  to  be 
accomplished  by  tl^e  act,  not  limited  to  exist- 
ing conditions  only,  and  applies  impartially 
and  equally  to  each  member  of  the  class. 
This  power  of  the  Legislature  is  fully  recog- 
nized in  Wlthey  v.  Bloem,  163  Mich.  419,  128 
N,  W.  913,  35  L.  B.  A.  (N.  S.)  628;   Sonsmlth 
V.  Railway  Co.,  173  Mich.  73,  138  N.  W.  347. 
Classiflcatlons  of  this  nature,  some  of  them 
identical  with  that  under  consideration,  have 
been  sustained  in  various  states  where  Work- 
men's Compensation  Acts  and  other  laws  af- 
fecting industrial  workers  were  under  con- 
sideration.   MO.  Pac.  By.  Co.  V.  Mackey,  127 
U.  8.  205,  8  Su5.  Ct  1161,  82  L.  Ed.  107; 
Oeibeikis  v.  Link-Belt  Co.,  261  III.  454,  104 
N.  B'.  2U,  Antt.  Caa.  1915 A,  241;    Cunning- 
ham V.  N.  W.  Imp,  Co.,  supra;    Borgnis  v. 
Falk  Co.,  supra ;  Dlrken  v.  Great  Nor.  Paper 
Co.,  UO  Me.  374,  86  Atl.  320,  Ann.  Gas.  1914D, 
396;   C^iidon  of  Justices,  209  Mass.  607,  96 
N.  B.  308;    Jeffrey  Mfg.  Co.  V.  Blagg,  235 
U.  S.  571,  36  Sup.  Ct  167,  59  L.  Ed.  — . 
'In  Matiiison  v.  Minn.   Street  By.  Co.,  126 


Minn.  286,  148  N.  W.  71,  In  whidi  the  consti- 
tutionality of  the  Workmen's  Compensation 
Act  of  that  state  is  sustained,  it  Is  said: 

"Other  courts  have  held,  and  we  think  for 
sufficient  reasons,  that  the  exclusion  of  domestic 
servants,  farm  laborers,  and  persons  whose  em- 
ployment is  casnal  only  from  the  operation  of 
laws  providing  compensation  for  injured  work- 
men is  within  the  proper  discretion  of  the  Leg- 
islature. *  *  *  We  also  think  that  the  Legis- 
lature is  well  within  its  prerogative  when  it 
places  in  one  class  employers  who  become  sub- 
ject to  the  provisions  of  part  2  of  the  act,  and 
in  another  class  employers  who  do  not  become 
subject  to  such  provisions;  also  when  it  places 
in  one  class  employes  who  become  subject  to 
such  provisions,  and  In  another  class  employes 
who  do  not  become  subject  thereto.  Employes 
who  become  subject  to  part  2  thereby  tender  to 
their  employes,  as  a  consideration  for  exemption 
from  common-law  liabilities,  rights  and  privi- 
leges which  did  not  previously  exist,  and  offer 
to  assume  the  burden  of  duties  and  obligations 
which  were  not  previously  imposed  upon  them." 

We  think  the  latter  case  covers  adversely 
plalntlfTs  contention  that  class  legislation  rei- 
sults  from  dividing  employes  into  three  class- 
es with  varying  rights  and  liabilities.  After 
discussion  of  the  suggested  classes  the  court 
said: 

"These  propositions  become  binding  contracts 
in  respect  to  all  who  accept  them,  and  remain 
as  continuing  offers  to  those  who  have  not  ac- 
cepted them." 

[S,  I]  The  claim  that  the  act  deprives  a 
parent  of  right  of  action  for  Injury  to  his 
minor  child  is  not  tenable,  even  if  open  to 
plaintiff  In  this  case.  He  is  not  a  minor. 
His  parents  are  not  complaining.  The  act 
provides  for  the  damages  of  the  minor.  It 
does  not  indicate  that  the  parent's  action  for 
loss  of  services  is  affected.  But  whether  this 
act  "may  or  may  not  deprive  parties  to  sup- 
posititious cases  of  constitutional  rights  has 
no  bearing  upon  the  present  case,  if  it  ap- 
pears that  the  parties  before  the  court  are 
not  deprived  of  constitutional  rights  by  the 
proceeding  under  review."  Sexton  v.  Tele- 
graph Co.,  84  N.  J.  Law,  86,  86  Atl.  45L 

[7,  8]  It  is  urged  that  the  clause  of  the  act 
making  attorneys'  and  physicians'  fees  in  ac- 
cident claims  adjusted  under  its  provisions, 
subject  to  the  approval  of  the  Industrial  Ac- 
cident Board,  and  providing  that  no  payment 
under  this  act  shall  be  assignable  or  subject 
to  attachment  or  garnishment,  or  be  held  In 
any  way  for  any  debts,  Is  unconstitutional  as 
limiting  the  right  of  contract,  preventing  the 
Injured  party  from  employing  an  attorney  of 
his  choosing.  In  support  of  this  contention, 
section  12,  art  2,  of  the  Constitution  is  cited, 
which  is  as  follows: 

"Any  suitor  in  any  court  in  this  state  shall 
have  the  right  to  prosecute  or  defend  his  suit, 
either  in  his  own  •  •  •  person  or  by  an  at- 
torney or  agent  of  his  choice." 

The  Industrial  Accident  Board  is  not  In 
contemplation  of  law,  a  court,  and  a  claimant 
hefore  it  for  damages  resulting  from  personal 
Injuries  is  not  strictly  a  "suitor  In  &ny 
court,"  but  the  right  of  a  claimant  to  select 
and  employ  an  attorney,  or  agent  to  represent 
him  In  the  matter  is  recognised  by  the  pro- 
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«HaK  Kferred  to.  These  restrictions  In  the 
■ec  ■■  applied  to  those  who  submit  to  its 
jTOvidons  by  election,  certainly  cannot  be 
teid  ■BCODStltntlonal.  They  were  deemed  by 
tfte  tegislatnre  proper  and  necessary  to  safe- 
Ciard  the  Interests  of  the  class  for  whose 
largely  this  act  to  "promote  the  wel- 
ef  the  people  of  the  state"  was  passed ; 
Act  are  germane  to  the  pnrxmse  of  the  act, 
and  in  the  light  of  conditions  previously  ex- 
iKbtg  in  litigation  over  personal  injuries  to 
wockmen.  of  which  courts  of  last  resort  have 
taken  Judicial  notice  in  construing  workmen's 
eompensation  acts,  are  beneficial  and  ap- 
pnpriate,  if  not  essential,  to  an  efficient 
■rtmhilstration  of  the  law. 

We  do  not  deem  it  necessary  to  review  In 
detail  the  underlying  reasons  which  are  rec- 
osaiaed  as  fully  Justifying  and  sustaining 
these  q>eclal  provisions,  but  those  Interested 
in  that  particular  will  find  them  graphically 
elaborated  by  Judge  McPherson  in  Hawkins 
V.  Bleakley,  supra,  and  discussed  in  detail  in 
Camiingham  v.  Northwestern  Imp.  Co.,  supra, 
44  Hoot.  180, 119  Pac.  550,  and  also  pertinent 
Infections  by  Justice  Sterling  in  Ayers  ▼. 
BoAeridge  [1902]  48  K.  B.  57. 

[I]  The  policy,  importance,  and  propriety 
at  this  legislation,  in  its  general  plan  and 
purpose,  are  not  open  to  question,  and  we  do 
not  find  It  subject  to  the  constitutional  objec- 
tions urged  in  this  record.  No  attack  la 
made  here  upon  that  portion  of  the  act  re- 
lating to  municipalities,  and  therefore  no 
question  which  might  arise  in  that  connection 
is  considered  or  decided. 

The  Judgment  is  affirmed. 


CAMPBELIi  ▼.  DXJNKEIiBEROEB  et  aL 

(No.  30133.) 
(Sopreme  Court  of  Iowa.    June  18,  1916.) 

1.  Wills  «=»100— "Joint  Wills"— VALinrrr. 

A  joint  will  is  one  where  the  same  instru- 
ment is  made  the  will  of  two  or  more  persons 
and  is  jointly  signed  by  them,  and  two  or  more 
persons  may  so  unite  in  a  single  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  J  238;  Dec.  Dig.  «=»100. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Joint  Will.] 

2.  Wills  «=5>208—Pbobate— Joint  Wills. 

A  joint  will  contained  in  a  single  instru- 
ment is  the  will  of  each  of  the  makers,  and  at 
the  death  of  one  may  be  probated  as  bis  will, 
and  at  the  death  of  the  other  again  admitted  to 
probate  as  the  will  of  the  latter. 

(EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  f  516 ;  Dec.  Dig.  «=>208.] 

3.  Wills  «=>100— Joint  Wills— Revocabii.- 

ITT. 

A  Joint  will  is  not  necessarily  mutual  or 
reciprocal,  and.  where  such  a  will  is  not  recipro- 
cal, it  is  merely  the  individual  will  of  each  of 
the  persons  signing  it,  and  is  subject  to  the  same 
mlea  which  apply  if  wills  are  severaL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  238;  Dec.  Dig.  «=>100.] 

4.  Wills  «=»100-"Mdtual  Will." 

"Mutual  wills'*  are  the  separate  wills  of 
two  persons  which  are  reciprocal  in  their  pro- 


vislona,  but  such  a  wfD  may  be  both  Joint  and 
mutnaL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  238 ;    Dec.  Dig.  <8=>100. 

For  other  definitions,  see  Words  and  Phraaea^ 
First  and  Second  Series,  Mntual  Will.] 

5.  Wills  «=>188— Mxjtxtai.   Wills— Revoca- 

BILITY. 

Where  two  perscMU  execute  wills  reciprocal 
in  their  provisions  either  in  separate  instruments 
or  in  the  same  instrument,  either  may  revoke 
his  will,  unless  it  ap[>ears  hy  clear  and  satisfac- 
tory evidence  or  on  the  face  of  the  wills  that 
they  were  executed,  each  in  consideration  of  the 
other,  in  pursuance  of  a  contract  or  compact 
between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  i  449;    Dec  Dig.  «=>!£».] 

6.  Wills  «=»18S— Mutual  Wills— Rbvoca- 

BILITT. 

Even  thongh  mntual  wills  reciprocal  in 
their  provisions  are  executed  in  pursuance  of  a 
contract  between  the  parties,  either  party  may 
revoke  his  will  during  the  lifetime  of  both,  pro- 
viding the  other  party  has  notice  of  the  inten- 
tion to  revoke. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  449;   Dec.  Dig.  «:9l8S.] 

7.  Wills  «s»188— Mutual  Woja— Rbvoca- 

BILITT. 

Where  mutual  wills  reciprocal  in  their 
provisions  are  executed  in  pursuance  of  a  con- 
tract between  the  parties,  if  after  the  death  of 
one  of  the  parties  the  survivor  takes  advantage 
or  accepts  the  provisions  made  by  the  other 
party,  the  survivor  may  not  otherwise  dispose 
of  his  property  than  according  to  the  terms  of 
the  wiU. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent, 
Dig.  i  449 ;  Dec.  Dig.  «s»188J 

8.  Wills  «=>61  — Mutual  Wnxs  — Aqbkx- 
MENT  TO  Make— Evidence. 

A  will  executed  by  a  husband  and  wife  pro- 
vided that,  "We  *  *  *  do  make,  publish  and 
declare,"  etc.,  and  that,  "We  give,  devise,  and 
bequeath  all  of  our  property  *  *  *  as  fol- 
lows." By  the  first  clause  the  husband  gave 
to  the  wife  certain  hotel  property  and  a  life 
estate  in  all  of  his  other  piopoty.  By  the  sec- 
ond clause  the  wife  gave  the  husband  a  life 
estate  in  all  of  her  property.  Bj  the  third 
clause  the  husband,  in  case  the  wife  survived 
him,  gave  "the  remainder  of  all  the  real  estate 
owned  by  him"  in  B.  county  to  two  of  his  sons, 
provided  they  paid  the  estate  $65  an  acre,  and, 
if  they  elected  not  to  do  this,  the  land  was  to 
go  to  the  husband's  heirs.  By  the  fourth  clause 
the  wife,  in  the  event  that  the  husband  survived 
her,  gave  the  remainder  of  her  real  estate  to 
sucn  two  sons  on  the  same  condition  with  the 
same  provision  if  they  did  not  elect  to  take  the 
land.  By  the  fifth  clause  they  gave  "the  rest 
and  residue  of  our  estates  not  hereinbefore  dis- 
posed of"  to  "onr  heirs,"  the  children  living  and 
dead  to  have  e^ual  shares  if  the  deceased  chil- 
dren had  surviving  issue.  The  husband  and 
wife  each  owned  a  farm  in  B.  county.  Beldy 
that  the  will  itself  sufficiently  showed  that  It 
was  executed  in  pursuance  of  an  agreement  be- 
tween the  husband  and  wife  to  dispose  of  their 
several  properties  in  the  manner  indicated  in 
tiie  will. 

g!d.  Note.— For  other  cases,  see  Wffla,  Cent. 
.  I  108 ;  Dec  Dig.  <8=s>ei.] 

9.  Wills  «=9l88— Mutual  Wills— Revoca- 

BILITY. 

The  husband  having  been  tndoced  by  such 
agreement  to  leave  the  residue  of  bis  estate  to 
his  children,  when  but  for  the  joining  of  the 
wife  therein  he  might  have  made  a  different  dis- 
position, and,  the  surviving  wife  having  accepted 
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the  life  estate  in  tfce  hnaband'g  property,  and 
tlw  the  hotel  property,  there  was  a  sufficient 
consideration  for  the  agreement  between  the 
husband  and  wife,  and  the  wife  was  estopped 
from  disposing  of  her  property  otherwise  than 
u  provided  in  the  will. 

[Ed.  Note.— £\w  other  cases,  see  Wills,  Cent 
Dig.  i  448;  Dec.  Dig.  <S=>188.] 

10.  Wuxs     4s>617—COHSTBUCTiOK— Remain 

DEB. 

The  word  "remainder"  was  nsed  in  the 
third  clause  in  its  teclwical  meaning,  and  such 
clause  did  not  modUy  the  life  estate  given  the 
vife,  but  only  gave  the  sons  named  an  option  to 
purchase  the  remainder  in  the  real  estate  owned 
bj  the  husband  after  the  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1431-1435;  Dec  Dig.  «=^17.1 

11.  Wuxs    «SS>72S  — COHSIBUOnON  — OONDI- 

noNB  Pbkcbobrt.  . 
The  option  given  the  sons  in  the  fourth 
clause  to  purchase  the  remainder  in  the  wife's 
land  was  subject  to  a  condition  precedent,  and, 
the  husband  not  having  survived  the  wUe,  such 
cl&Dse  was  void,  it  having  been  evidently  intend- 
ed that  such  sons  should  have  the  privilege  of 
pnrchasing  one  of  the  farms,  but  not  both,  and 
the  land  described  in  such  fourth  clause  not 
being  "hereinbefore  disposed  of,"  as  the  wUl 
ipoke  as  of  the  date  of  the  testator's  death. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  If  1732-1737 ;  Dec.  Dig.  «=»725.] 

12.  Wiu«  «=»699— MrrvAL   Wilm  — Coh- 

BTBUCnON  DUBIRG  lOR  Of  TieTAlOB. 
The  wife  having  entered  into  a  contract  to 
will  the  property,  it  was  proper  in  a  suit  involv- 
ing her  right  to  revoke  the  conditions  of  the 
will  to  constrne  the  fonrth  clause,  though  the 
wife  was  still  living. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1677;    Dec.  Dig.  «=699.] 

13.  Wills  €=»725—Constbuction— Option  to 

PrmCHASE— KElCAmOEB. 

The  option  given  the  aons  to  purchase  the 
land  of  the  husband  might  not  be  exercised  nntil 
the  death  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  1732-1737;  Dec.  Dig.  <S=»725.]^ 

Appeal  from  District  Court,  Boooe  County  ; 
B.  M.  Wright  and  C.  E.  Albrook,  Judges. 

Suit  to  enjoin  a  Burviviiig  widow  from  dis- 
posing of  certain  property  alleged  to  have 
been  jointly  devised  by  her  and  husband 
during  his  lifetime.  Decree  was  entered  as 
prayed,  and  she  and  the  aon  whom  she  would 
benefit  appeal    Affirmed. 

W.  T.  Tbompaon,  of  Lincoln,  Neb.,  and  F. 
Hollingswortb,  of  Boone,  for  appellants. 
Bealy  ft  Thomas,  of  Ft.  Dodge,  for  appellee. 

LADD,  J.  BUfls  and  Maria  Dunkelberger, 
husband  and  wif^.  In  June,  1906,  executed  in 
doe  form  the  following  will: 

"Ejiow  all  men  by  these  presents  that  we, 
Elias  Donkelberger  and  Maria  Dunkelberger, 
«f  Boone  county,  state  of  Iowa,  being  of  sound 
niiod  and  memory,  do  make,  publish  and  declare 
this  to  be  onr  last  will  and  testament,  hereby  re- 
voking all  former  wills  at  any  time  heretofore 
made  by  us. 

"We  give,  devise,  and  bequeath  all  onr  prop- 
erty, both  real  and  personal  of  every  kind  which 
we  may  own  at  onr  death,  as  follows,  that  is 
to  say: 

"Item  I.  That  anbject  to  payment  of  all  Just 
debts  and  foneral  expenses  it  Is  the  will  of  lilias 
Dank<>Iben»r,  that  in  the  event  he  die  before 


Maria  Dnnkelberger,  his  wife,  that  8h«  shall 
take  what  is  known  as  a  life  estate  in  all  bis 
property  both  real  and  personal  to  have  and  to 
hold  the  same  during  her  natural  life  and  to 
use  all  the  rents,  profits  and  income  of  the 
same,  with  the  single  exception  of  the  hotel 
property  in  Ogden,  Iowa,  known  as  the  Ogden 
House,  which  said  Ellas  Dunkelberger  desires 
shall  be  her  property  in  fee  simple  to  make  such 
disposal  of  as  she  sees  fit 

"Item  II.  In  the  event  Ellas  Dunkelberger 
shall  survive  Maria  Dunkelberger,  his  wife,  it 
is  her  will  that  subject  to  the  payment  of  all 
her  just  debts  and  funeral  expenses,  that  Blias 
Dunkelberger  shall  take  what  is  known  as  a 
life  estate  in  all  her  property,  both  real  and  per- 
sonal, to  have  and  to  bold  the  same  during  his 
natural  life  and  to  use  all  the  rents,  profits 
and  income  of  the  same  as  long  as  he  hves. 

"Item  III.  It  hi  the  will  of  EUas  Dunkelber- 
ger that  in  the  event  Maria  Dunkelberger  sur- 
vive him  that  the  remainder  of  all  the  real  estate 
owned  by  him  in  Grant  township,  Boone  county, 
Iowa,  shall  go  to  and  be  the  alisolute  property 
of  Daniel  B.  Dunkelberger  and  Joe  Dunkelber- 
ger, his  two  sons,  jointly,  in  fee  simple,  provided, 
however,  that  they  pay  to  my  estate  the  sum  ol 
$66.00  per  acre,  for  said  land,  bnt  if  they  elect 
not  to 'do  this,  then  said  land  shall  go  eQually 
to  the  heirs  of  Glias  Dunkelberger's  estate. 

"Item  IV.  It  is  the  will  of  Maria  Dunkelber* 
ger  that  in  the  event  Blias  Dunkelberger  survive 
her  that  the  remainder  of  her  real  estate,  locat- 
ed in  Grant  township,  Boone  county,  Iowa,  shall 
go  to  her  two  sons,  Daniel  B.  Dunkelberger  and 
Joe  Dnnkelberger,  Jointly,  to  be  their  property 
absolutely  in  fee  simple,  provided,  however,  that 
they  pay  to  my  estate  the  sum  of  $65.00  per 
acre,  but  it  they  do  not  elect  to  do  this  then 
said  land  shall  go  to  the  heirs  of  Maria  Dankel- 
be^er'B  estate  equally. 

"Item  V.  It  is  the  wiU  of  both  Maria  Dunkel- 
berger and  EUas  Dunkelberger  that  at  the  death 
of  both,  all  the  real  estate  and  personal  prop- 
erty and  the  rest  and  residue  of  oqt'  estates,  not 
hereinbefore  disposed  of,  shall  go  to  our  neirs 
in  equal  shares  and  by  that  we  mean  that  all 
our  children  living  ana  dead  shall  have  an  equal 
share  in  onr  estate,  if  the  deceased  diildren  have 
surviving  issue." 

EUas  Dnnkelberger  died  some  years  ago, 
and  Maria  Dunkelberger  caused  the  above 
win  to  be  admitted  to  probate,  was  appoint- 
ed administratrix  with  the  will  annexed,  and 
on  due  notice  to  the  heirs  the  estate  was  set- 
tled and  she  discharged  as  administratrix 
in  1010.  She  acc^ted  under  the  will,  In- 
clnding  the  Ogden  Hotel  property,  which  she 
disposed  of,  and  baa  appropriated  the  pro- 
ceeds thereof  to  her  own  use.  At  the  time  of 
his  death  deceased  was  owner  of  a  farm  of 
something  over  240  acres  in  Boone  county, 
and  his  widow  held  title  to  120  acres  therein, 
these  being  the  tracts  mentioned  In  items  3 
and  4  of  the  will,  and  it  la  alleged  in  the  peti- 
tion that  said  widow  is  about  to  dispose  of 
said  120  acres  by  deed,  or  has  so  done,  or 
will  the  same  to  Joseph  Dunkelberger,  and, 
further,  that  clause  or  Item  IV  of  the  wUl  la 
invalid,  and  under  the  said  will  said  land 
passes  under  the  fifth  clause  to  the  heirs 
generally,  of  which  plaintiff  is  one.  After 
demurrer  to  the  petition  had  been  overruled 
an  answer  was  filed  and  a  demurrer  thereto 
sustained,  and  a  decree  entered  as  prayed  en- 
Joining  the  widow  from  disposing  of  the  land 
in  her  name. 
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[1-7]  No  question  la  made  bat  that  the  rem- 
edy was  available  to  plaintiff.  See  Newman 
V.  French,  138  Iowa,  482,  116  N.  W.  468,  18 
Ia  R.  A.  (N.  S.)  219,  and  note,  128  Am.  St. 
Rep.  212.  That  two  persons  may  unite  in  a 
single  will  appears  from  Baker  v.  Syf rltt,  147 
Iowa,  40,  125  N.  W.  998.  The  Joint  wUl  con- 
tained in  a  single  instrument  is  the  will  of 
each  of  the  makers,  and  at  the  death  of  one 
may  be  probated  as  his  will  and  be  again  ad- 
mitted to  probate  at  the  death  of  the  other, 
as  the  will  of  the  latter.  A  Joint  will  Is  one 
where  the  same  instrument  is  made  the  will 
of  two  or  more  persons  and  is  Jointly  signed 
by  them.  Such  will  Is  not  necessarily  mu- 
tual or  reciprocal.  Mutual  wills  may  be  de- 
fined as  the  separate  wUls  of  two  persons 
which  are  reciprocal  in  provisions.  So  that 
a  will  may  be  both  Joint  and  mutual;  that 
is,  one  executed  by  two  or  more  persons  and 
containing  provisions  which  are  reciprocal. 
It  is  apparent  that  a  Joint  will  which  is  not 
reciprocal  is  merely  the  Individual  will  of 
each  of  the  persons  signing  the  same,  and  is 
subject  to  the  same  rules  which  apply  if  the 
wills  are  several.  Mutual  wills — ^that  is, 
where  two  persons  execute  wills  reciprocal 
in  their  provisions,  either  in  separate  in- 
struments or  in  the  same  instrument — 
may  or  may  not  be  revoked  at  the  pleasure 
of  either  party,  according  to  the  circumstanc- 
es and  understanding  upon  whidi  they  have 
been  executed.  In  order  that  either  party  be 
denied  the  right  to  revoke  such  wills,  it  must 
appear  by  dear  and  satisfactory  evidence  or 
on  the  face  of  the  wills  that  these  were  ex- 
ecuted in  pursuance  of  a  contract  or  compact 
between  the  parties,  each  in  consideration  of 
the  other;  but  even  then  either  party  may 
revoke  during  the  lifetime  of  both,  providing 
the  other  have  notice  of  the  intention  of  the 
revocation.  After  the  death  of  one  of  the 
parties,  however.  If  the  survivor  takes  ad- 
vantage or  accepts  the  provisions  made  for 
the  other,  it  would  seem  that  the  survivor 
may  not  otherwise  dispose  of  his  propor 
than  according  to  the  terms  of  the  will. 
These  principles  are  well  established  by  the 
authorities,  especially  those  hereinafter 
cited. 

[S,  •]  The  important  inquiry  in  this  case 
then  is  whether  there  was  any  contract  or 
compact  between  the  husband  and  wife,  tes- 
tators, with  reference  to  the  disposition  of 
the  property  under  the  will  set  out.  Of 
course,  two  persons  might  make  wills,  each 
devising  property  to  the  other,  and  there  be 
no  necessary  Inference  that  such  wills  were 
the  result  of  any  agreement  or  understand- 
ing, for  they  might  be  executed  without  ei- 
ther knowing  of  the  action  of  the  other.  But, 
where  the  wills  are  In  the  same  instrument 
and  executed  and  signed  by  the  parties,  it  is 
scarcely  pbssible  that  this  could  happen  with- 
out a  previous  understanding  or  agreement 
between  them.  Each  would  likely  know  the 
disposition  the  other  had  made  of  his  prop- 


erty, and  this  inference  is  especially  strong 
where  the  parties  are  husband  and  wife  and 
have  a  like  interest  In  the  welfare  of  the 
devisees.  Here  they  designated  their  seven 
children  and  two  children  of  a  deceased  child 
as  their  residuary  devisees,  and  two  of  these 
in  former  clauses  were  given 'the  remainder 
in  the  lands  of  the  testators  in  wbidi  eactr 
had  given  to  the  other  a  life  estate.  More- 
over, though  each  in  the  first  four  clauses 
of  the  will  undertook  to  dispose  of  the  prop- 
erty in  his  name  (and  he  must  have  done  so 
if  at  all),  the  will  is  introduced  as  a  Joint  in- 
strument by  reciting  that,  "We  give,  devise, 
and  bequeath  all  our  property,"  etc.  And  in 
the  fifth  clause  they  Join  in  giving  all  of  their 
real  and  personal  property  not  otherwise  dis- 
posed of  to  their  heirs.  These  circumstances 
indicate  as  definitely  and  certainly  as  any 
evidence  could  that  the  husband  and  wife 
had  a  mutual  understanding  one  with  tbe 
other  that  they  would  execute  a  will  such  as 
was  made,  and  we  are  satisfied  that  it  was 
done  in  pursuance  of  an  agreement  to  dispose 
of  their  several  properties  in  tbe  manner  in- 
dicated in  the  will.  Whether  such  arrange- 
ment is  to  be  regarded  as  valid  under  section 
3154  of  the  Code,  prohibiting  either  spouse 
from  contracting  with  reference  to  his  in- 
choate interest  in  the  property  of  tbe  other, 
is  not  discussed  in  the  briefs,  and  would  not 
seem  material  where  the  benefits  have  beMi 
accepted  and  the  estoppel  of  the  survivor 
rests  in  such  acceptance.  If  so;  the  widow 
accepted  the  benefits  under  such  agreement, 
and  may  not  revoke  the  portions  of  the  will 
with  respect  to  her  part  of  the  agreement. 
It  is  true  the  language  differs  somewhat  from 
the  will  in  Baker  v.  Syfritt,  supra.  There 
throughout  the  will  the  property,  though  own- 
ed in  severalty,  was  treated  as  belonging  to 
both  the  husband  and  wife,  while  in  the  case 
at  bar  the  testators  were  content  to  recite 
enough  to  indicate  that  they  were  acting  to- 
gether, and,  in  pursuance  thereof,  each  dis- 
posed of  tie  property  belonging  to  him. 
There  is  no  reason  why  reciprocating  mutual 
wills  may  not  devise  property  held  and  own- 
ed in  severalty,  and  we  have  discovered  no 
authority  so  deciding. 

In  Bower  v.  Daniel,  198  Mo.  289,  95  S.  W. 
34T,  WUllam  Daniel  and  his  wife  executed 
a  Joint  will  disposing  of  the  property,  part 
of  wliich  was  situated  in  Missouri  and  part 
in  Iowa,  separately;  Daniel  giving  to  his 
wife  all  of  his  property  during  life,  remain- 
der to  be  divided  among  his  children,  a  daugh- 
ter to  receive  a  certain  lot,  and  the  rest 
of  the  property  to  go  to  others.  The  wife 
made  a  similar  provision  for  the  husband 
and  directed  that  the  remainder  be  divided 
among  her  children.  The  wife  died  first,  and 
her  wiU  was  probated,  Daniel  accepting 
thereunder.  He  subsequently  made  a  some- 
what different  distribution  of  the  property, 
and  a  daughter  insisted  upon  a  distribution 
in  accordance  with  the  provisiona  of  ttie  will; 
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alleging  tliat  It  enbcKlied  a  contract  by  wbldi 
the  property  of  the  Joint  makers  of  the  in- 
«tnimatt  was  disposed  of  and  was  irrevoca- 
ble; Upon  an  exhaustive  review  of  the  au- 
thorities the  court  held  that  a  contract  was 
to  be  inferred  nnder  which  to  dispose  of  all 
of  the  property,  and  that  the  survivor,  Wil- 
liam Daniel,  was  without  the  power  of  revok- 
ing any  of  the  conditions  of  the  will.  To  the 
same  dfect  see  Carmlcbael  v.  Carmichael,  72 
Mich.  76,  40  N.  W.  173, 1  L.  K.  A.  596,  16  Am. 
St  Rep.  528 ;  Allen  v.  Boomer,  82  Wis.  3C3, 42 
N.  W.  426;  Bobertson  v.  Robertson,  94  Miss. 
645,  47  South.  675, 136  Am.  St.  Rep.  689 ;  Fra- 
iler V.  Patterson,  243  111.  80,  90  N.  E.  216,  27 
L.  R.  A  (N.  S.)  508,  17  Ann.  Cas.  1003;  Mc- 
Gulre  V.  McGnlre,  11  Bush  (Ky.)  142 ;  Dufour 
T.  Pereira,  1  Dickens,  419^  Edson  v.  Parsons, 
155  N.  Y.  555,  50  N.  EJ.  265. 

Under  this  Joint  will  the  .widow  accepted 
the  life  estate  in  her  husband's  property,  and 
also  the  hotel,  which  but  for  the  agreement 
she  might  not  have  acquired  from  her  hus- 
band. Moreover,  such  agreement  had  induc- 
ed him  to  leave  the  residue  of  bis  estate  to 
his  children,  when  but  for  the  Joining  of  the 
wife  therein  in  the  disposition  of  the  "rest 
and  residue  of  our  estates"  he  might  have 
made  other  disposition  thereof.  This  was  a 
soffident  consideration  for  the  agreement 
fairly  to  be  implied  from  the  language  of  the 
Trill,  and,  the  porti.on  of  the  contract  having 
been  fully  performed  by  the  deceased,  the 
widow  will  not  be  permitted  to  avoid  any  of 
Its  provisions,  and  she  is  estopped  from  dis- 
posing of  the  property  as  charged  in  the  pe- 
UUon. 

[tO-13]  II.  Appellant  contends  tliat  item  3 
should  be  construed  as  giving  the  two  sons 
the  option  to  take  the  land  upon  the  pay- 
ment to  ttae  estate  of  $65  per  acre  at  the  time 
of  his  death,  and  that  the  first  item  should 
be  constmed  as  being  so  modified  by  the 
third  item.  It  is  true,  as  contended,  that  tlie 
Intent  inferable  from  one  clause  of  a  will  may 
be  qualified  by  another  clause  indicating  a 
different  Intent,  and  that  "remainder"  ia  not 
always  accorded  a  technical  meaning.  See 
Peet  V.  Ry.  Ck).,  70  Tex.  522,  8  S.  W.  203. 
Bnt  tlie  two  clauses  referred  to  are  in  exact 
harmony,  and,  when  construed,  indicate  very 
plaioly  that  in  the  first  danse  the  life  estate 
in  the  farm  is  the  sobject  of  the  gift  to  Maria 
Dnnkelberger,  and  that  the  remainder  In  the 
real  estate  owned  by  the  husband  is  that 
wbieb  the  sons  are  given  the  option  to  pur- 
dnse.  In  other  words,  the  word  "remain- 
der," a>  found  in  the  third  clause.  Is  to  be 
accorded  a  technical  meaning.  These  sons 
are  to  share  eqnally  with  the  other  heirs  un- 
der the  fifth  claase  of  the  will,  and  evidently 
the  price  fixed  was  that  likely  to  be  the  valne 
of  the  land  at  the  thue  of  the  dentiae  of  the 
surviving  testator.  The  petition  prayed  that 
the  fourth  clanse  of  the  will  be  declared 
void,  and,  as  this  entire  clanae  was  upon  the 


condition  that  her  husband  survive  ber,  tbeie 
"49  no  escape  from  this  conclusion.  l%e  ojy- 
tion  to  purchase  the  remainder  Is  subject  to 
this  condition  precedent,  and,  notwithstand- 
ing tike  appellant's  contention,  we  think  it  is 
in  harmony  with  the  entire  will.  In  other 
words,  these  two  sons,  having  the  privilege 
to  purchase  the  other  farm,  are  denied  that 
of  acquiring  the  land  devised  by  the  wife. 
Evidently  the  testators  did  not  wish  to  give 
them  the  entire  ivoperty,  bat  to  i>ermit  them 
to  take  one  farm  and  leave  tlie  other  for  the 
heirs  generally.  No  inconsistency  whatever 
is  involved.  Tbe  land  described  in  the  fourth 
clause  of  the  will  was  "not  hereinbefore  dis- 
posed of,"  for  the  will  speaks  as  of  the  date 
of  the  testator's  death.  The  objection  that 
item  4  may  not  be  construed,  for  that  Maria 
Dunkelberger  Is  still  living,  is  without  merit; 
for,  having  entered  into  a  contract  to  will  the 
property  as  she  did,  it  Is  proper  to  determine 
the  Interests  of  those  who  may  contend  that 
she  may  not  revoke  the  conditions  of  the  will. 
This  being  so.  It  necessarily  follows  that  the 
option  therein  contemplated  in  the  purchase 
of  iSxe  land  of  the  deceased  husband  may  not 
be  exercised  nntil  tbe  demise  of  the  widow. 

We  discover  no  error  in  the  record,  and 
the  decree  enjoining  her  from  disposing  of 
the  property  described  in  the  will  in  any 
manner  Is  affirmed. 

DBEMEH,  C.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 


STATE  V.  BATBUBN.     (No.  8(M94.> 
(Snpreme  Court  of  Iowa.    June  18,  1915.) 

1.  DiSOBDERLT   HODSE    ©=»7— FrEQUZNTINQ— 

Pebsons  Liable  —  "Lewdness"— "Pbosti- 

TOTION." 

Is  Code,  i  4048,  making  punisbable  an> 
person  who  resorts  to  a  faonse  of  ill  fame  for 
the  purpose  of  prostitution  or  lewdness,  when 
that  section  ia  construed  as  required  by  Code,' 
§  48,  par.  2,  providing  that  words  and  phrases 
shall  be  construed  according  to  the  cootext  and 
the  approved  use  of  the  language,  but  techni- 
cal words  and  phraees  and  those  which  have 
acquired  a  peculiar  meaning  in  law  shall  be 
constmed  according  to  such  meaning,  the  word 
"lewdness"  is  not  synonymona  with  "prostitu- 
tion," but  means  illicit  sexual  intercourse  by 
man  or  woman,  or  gross  indecency  with  respect 
to  the  sexual  relations,  and'  a  man  may  be  con- 
victed of  resorting  to  such  place  for  the  pur- 
pose of  lewdness. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  §  7 ;   Dec.  Dig.  ®=97. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Prostitution;  also  First  and 
Second  Series,  Lewdness.] 

2.  DiSOBDERLT    HoUBE   ®=»7— FEEQDENTINO — 

—Single  Act. 

Proof  of  a  single  act  of  lewdness  is  sufiS- 
cient  for  a  conviction  of  resorting  to  a  house 
of  III  fame  for  the  purpose  of  lewdness  contrary 
to  Code,  I  4943. 

{Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  9  7;    Dec.  Dig.  «=>7.] 
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3.  Dl80ItDi:1II,T    House    9=3>12— FBEQtTBimRO 

—Indictment.  / 

An  indictment  for  resortiDg  to  a  house  of 
ill  fame  for  the  purpose  of  lewdness  need  not 
allege  the  specific  acts  committed  by  the  de- 
fendant; since  those  are  matters  of  evidence, 
not  of  pleading. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Bouse,  Cent  Dig.  \\  14r-19;   Dec  Dig.  «=3l2.] 

Appeal  from  Wayne  District  Ck>Qrt;  H.  K. 
Evans,  Judge. 

The  defendant  was  charged  with  resorting 
to  a  house  of  ill  fame  for  the  purpose  of 
lewdness.  He  was  convicted  by  a  Jury,  and 
Judgment  pronounced.  From  this  Judgment 
be  appeals.    Affirmed. 

K.  E.  Sallman  and  Miles  &  Steele,  both  of 
Corydon,  for  appellant.  George  Cosson,  Atty. 
Gcu.,  and  John  Fletcher,  Asst  Atty.  Gen.,  for 
the  State. 

PRESTON,  J.    The  indictment  is  in  this 

form: 

"The  grand  Jury  of  the  county  of  Wayne,  in 
the  name  and  by  the  authority  of  the  state  of 
Iowa,  accuse  Harry  Rayburn  of  the  crime  of 
resorting  to  a  house  of  ill  fame  for  the  putiMMe 
of  lewdness,  committed  as  follows:  The  said 
Harry  Rayburn,  on  or  about  the  28th  day  of 
September,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  fourteen,  in  the  county 
aforesaid,  did  then  and  diere  willfully,  unlaw- 
fully and  feloniously  resort  to  and  use,  for  the 
purpose  of  lewdness,  a  certain  house  of  ill 
fame  kept  by  OUie  Witt,  said  house  of  ill  fame 
being  then  and  there  situated  in  the  county  of 
Wayne  and  the  state  of  Iowa,  contrary  to  the 
statutes  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Iowa." 

It  was  admitted  of  record  that  the  defend- 
ant is  a  male  person.  Defendant  was  tried 
to  a  Jury,  and  found  guUty,  bnt  no  part  of 
the  evidence  is  set  out  in  the  abstract.  The 
abstract  recites  that  the  testimony  of  wit- 
nesses was  largely  taken  on  the  part  of  the 
state  and  of  the  defendant,  bnt  appellant 
omits  the  same  for  the  reason  that  none  of 
.  the  testimony  Is  necessary  or  material  to  any 
of  the  issues  and  questions  raised.  The  in- 
structions are  not  before  us.  At  all  stages 
of  the  trial,  first  by  demurrer  to  the  Indict- 
ment, and  later  by  a  motion  to  direct  a  ver- 
dict for  the  defendant,  motion  to  set  aside 
the  verdict,  and  motion  in  arrest  of  Judg- 
ment, the  defendant  contended,  substantial- 
ly, that  the  words  "any  person,"  in  section 
4d43  of  the  Code,  under  which  the  Indict- 
ment was  found,  did  not  apply  to  and  include 
a  male  person,  but  only  Included  a  female 
person;  also  on  the  ground  that  the  indict- 
ment did  not  state  any  specific  act  of  lewd- 
ness for  which  it  was  alleged  that  the  de- 
fendant resorted  to  and  used  said  house  of 
ill  fame.  The  trial  court  ruled  against  the 
defendant  on  these  propositions. 
[1]  1.  Section  4943  of  the  Ck>de  reads: 
"If  any  person,  for  the  purpose  of  prostitu- 
tion or  lewdness,  resorts  to,  uses,  occupies  or 
inhabits  any  house  of  ill  fame  or  place  kept  for 
such  purpose,  or  If  any  person  be  found  at  any 


hotel,  boarding  house,  dgar  store  or  other  place, 
leading  a  life  of  prostitution  or  lewdness,  such 
person  shall  be  imprisoned  in  the  paaitentiary 
not  more  than  five  years." 

It  is  contended  by  appellant,  and  it  is  con* 
ceded  by  the  state,  tliat  a  man  may  not  be 
guilty  of  prostitution.  The  indictment  in 
this  case  does  not  charge  defendant  with  re- 
sorting to  a  house  of  ill  fame  for  the  purpose 
of  prostitution,  but  does  charge  that  he  re- 
sorted to  the  place  for  the  purpose  of  lewd- 
ness. But  it  Is  said  by  defendant  that  the 
words  "prostitution"  or  "lewdness"  in  the 
statute  are  synonymous,  and  that  the  word 
"person"  refers  only  to  a  female  person; 
that  a  male  person  cannot  be  guilty  of  pros- 
titution, or  resorting  to  a  house  of  111  fame 
for  that  purpose. 

If  "prostitution"  and  'lewdness"  are  syn- 
onymous, it  would  have  been  unnecessary  to 
have  used  but  one  of  the  words.  There  was 
presumably  some  reason  for  using  both.  The 
statute  reads  that.  If  "any  person,"  for  the 
purpose  of  prostitution  or  lewdness,  resorts, 
etc.  If  a  man  and  woman  go  together  to  or 
resort  to  a  bouse  of  ill  fame  for  the  purpose 
of  having  sexual  intercourse,  her  purpose 
would  be  for  prostitution,  his  for  lewdness. 
Or  a  man  could  go  by  himself  for  the  purpose 
of  having  sexual  Intercourse,  which  would  be 
lewdness  under  this  statute  and  under  defini- 
tions hereafter  given.  Or  a  man  could  resort 
to  such  a  place,  and  be  guilty  of  lewdness 
without  sexnal  intercourse.  Lewdness  may 
not  import  criminal  indulgence,  but  Is  gener- 
ally used  as  indicating  gross  Indecency  with 
reject  to  the  sexual  relations.  State  ▼. 
MltcheU,  149  Iowa,  362,  386,  128  N.  W.  378. 
Sexual  intercourse  would,  of  course,  consti- 
tute lewdness,  but,  as  suggested,  there  may 
be  lewdness  without  sexual  intercourse  at  all, 
and  the  man,  as  well  as  the  woman,  may  be 
guilty  of  it.  We  think  the  statute  broad 
enough  to  cover  situations  such  as  those  sug- 
gested. The  purpose  of  the  Legislature  was 
to  suppress  such  conduct  and  reach  both 
parties.  We  think  the  statute  fairly  and 
reasonably  bears  that  construction.  The 
words  "any  person"  Include  all  persons. 
Words  and  phrases  shall  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of 
the  language,  bat  technical  words  and 
phrases,  and  such  others  as  have  acquired  a 
pecullBT  and  appropriate  meaning  in  law, 
shall  be  construed  according  to  such  mean- 
ing.   Code,  i  48,  par.  2. 

[2]  In  the  case  we  have  aapposed  as  to 
an  act  of  sexual  intercourse  between  a  man 
and  woman,  it  would  not  be  sufficient,  under 
some  circumstances,  or  other  provisions  of 
tbe  statute,  to  show  the  one  act  Bnt,  under 
tbe  section  of  tbe  statute  now  under  consid- 
eration, proof  of  one  act  would  be  enough, 
or  tbe  evidence  might  be  such  as  that  the 
crime  would  be  complete  without  proof  of 
such  single  act  if  the  evidence  was  sufficient 
to  show  tbe  Intent  or  purpose  in  resorting  to 
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tbe  place,  and  tbat  It  was  for  the  pnipose  of 
prostitution  or  lewdness. 

In  State  ▼.  McDavltt,  140  Iowa,  842,  118 
N.  W.  370,  182  Am.  St  Eep.  275,  the  court 
said: 

"We  have  also  held  that  to  establish  the 
charge  of  resorting  to  a  house  of  ill  fame  for 
the  purpose  of  prostitution  or  lewdness  only 
one  such  act  need  be  shown." 

In  that  case  tbe  Indictment  was  nnder  the 
second  form  of  section  4043,  which  provides, 
In  substance,  that  if  any  person  be  found  at 
any  hotel,  etc.,  leading  a  life  of  prostitution 
or  lewdness,  etc.  In  that  case,  as  in  this,  the 
indictment  charged  that  the  defendant  did 
resort  to  and  use  for  the  purpose  of  lewd- 
ness. In  that  case  the  court  instructed  that, 
if  defendant  did  resort  to,  use,  and  occupy 
the  hotel  described  for  the  purpose  of  lewd- 
ness, he  was  leading  a  life  of  lewdness  at 
such  hotel  within  the  statute.  This  was  held 
to  be  error.    The  court  said: 

"No  doubt  a  person  might  lead  a  life  of  lewd- 
ness at  a  hotel  by  habitually  resorting  there  for 
lewd  purposes,  or  by  repeatedly  indulging  in 
lewdness  while  living  there,  but  no  such  conduct 
is  charged  in  the  indictment  or  indicated  by 
the  evidence." 

Appellant  contends  for  that  case  that  the 
words  "only  one  such  act,"  In  the  first  quota- 
tion Just  given,  show  that  both  words,  "pros- 
titution" or  "lewdness,"  refer  to  one  and  the 
same  act  But  we  tliink  this  does  not  neces- 
sarily follow.  The  court  was  not  construing 
any  question  of  prostitution  in  that  case. 
tTnder  section  4943,  under  which  this  defend- 
ant was  indicted.  It  la  not  the  act  Itself  of 
sexual  Intercourse  or  other  lewdness  which  is 
prohibited,  but  the  resorting  to  a  house  of  ill 
fame  for  the  purpose  of  prostitution  or  lewd- 
ness. As  indicating  the  purpose  of  the  Legis- 
lature in  enacting  the  statute  in  question, 
we  may  refer  to  one  or  two  others.  Section 
483S  provides  a  penalty  for  lewdly  and  vi- 
ciously associating  and  cohabiting  if  unmar- 
ried. The  word  "lewdly,"  as  there  used,  has 
a  meaning  separate  and  distinct  from  its 
meaning  when  used  in  connection  with  the 
indecent  exposure  of  the  person.  Under  that 
section,  tbe  cohabitation  or  association  must, 
to  some  extent,  become  notorious  and  reach 
that  degree  where  it  becomes  observed  by 
the  public  before  a  conviction  is  proper.  Sec- 
tion 4939  punishes  any  one  who  keeps  a 
house  of  Ul  fame  resorted  to  for  the  purpose 
of  prostitution  or  lewdness.  The  situation 
had  not  yet  been  entirely  covered.  Persons 
who  should  visit  a  house  of  ill  fame  for  the 
porpoaes  for  which  It  was  established  were 
not  reached  by  either  of  the  preceding  sec- 
tions. Section  4943  was  evidently  enacted 
to  cover  the  last  situation,  and  made  resort- 
ing to  a  house  of  ill  fame  for  the  purpose  for 
which  it  Is  maintained  a  crime.  Either  sex 
may  resort  to  a  house  kept  for  that  purpose, 
and  eitlier  sex  may  commit  lewd  acts  in 
such  a  place. 

In  State  v.  Wilson,  124  Iowa,  266,  99  N.  W. 
1660,  where  tiie  charge  was  keeping  a  house 


of  ill  tame,  this  court  approved  an  Inatmo- 
tlon  defining  "a  house  resorted  to  for  the 
purpose  of  prostitution  and  lewdness"  as  be- 
ing "a  house  visited  by  persons  of  both  sexes 
for  the  purpose  of  having  sexual  intercourse, 
or  some  other  lewd  purpose." 

In  State  v.  Mitchell,  149  Iowa,  862,  365, 
128  N.  W.  878,  an  instruction  defining  lewd- 
ness as  "the  unlawful  Indulgence  of  tbe  ani- 
mal desires"  was  held  inadequate  and  mis- 
leading as  applied  to  the  facts  in  that  case. 
The  indictment  in  that  case  was  for  con- 
spiracy to  Induce  two  girls  to  commit  the 
crime  of  lewdness,  nnder  section  4938  of  the 
Code,  and  the  inquiry  was  whether  the  de- 
sign of  the  defendants  was.  that  the  girls 
lewdly  and  viciously  associate  with  them,  or 
other  males.  The  holding  was  that  this 
would  not  be  established  by  showing  a  con- 
spiracy to  procure  them  to  yield  their  persons 
to  a  single  act  of  incontinence,  but  the  de- 
sign must  have  been  to  cause  or  induce  each 
girl  to  lewdly  or  viciously  associate  or  co- 
habit for  some  time  with  one  of  the  defend- 
ants or  other  male  person.  The  court  refers 
to  the  Wilson  Case  and  section  4939  of  the 
Code,  and  says: 

"The  gist  of  the  offense  under  that  section 
is  the  keeping  of  the  place  for  the  purpose  de- 
fined, and  the  term  lewdness,'  as  therein  found, 
is  employed  in  its  ordinary  sense  sis  meaning 
lustfulneas,  lecherous,  lascivious,  or  libidinous 
conduct." 

[9]  2.  Appellant's  next  contention  is  that 
the  indictment  is  insufficient,  in  that  there 
is  not  set  out  the  specific  acts  which  tbe  de- 
fendant is  charged  with  having  committed. 
The  gist  of  the  offense  Is  resorting  to  a  house 
of  ill  fame  for  prostitution  or  lewdnesa  The 
indictment  dbarges  that  the  defendant  did 
then  and  there  wiUfuUy,  unlawfully,  and  felo- 
niously, resort  to  and  use  for  the  purpose  of 
lewdness  a  certain  house  of  111  fame  kept  by 
Ollle  Witt  Defendant  was  Informed  that 
the  offense  for  which  he  was  placed  on  trial 
was  resorting  to  tbe  bouse  of  ill  fame  kept  by 
OUie  Witt;  also  that  he  resorted  there  for 
an  unlawful  purpose,  to  wit,  lewdness.  The 
indictment  would  not  have  been  sufficient 
had  it  stopped  with  the  allegation  that  he 
resorted  to  a  bouse  of  ill  fame,  because  he 
might  have  gone  there  for  a  legitimate  pur- 
pose, but  when  it  charged  him  with  going 
there  for  tbe  purpose  of  lewdness  the  crime 
was  charged  in  tbe  language  of  the  statute, 
showing  that  his  purpose  was  an  unlawful 
one  and  one  which  the  statute  punishes. 
"Lewdness"  has  a  distinct  meaning  in  law, 
and  we  think  it  was  unnecessary  to  give  in 
detail  in  the  indictment  the  various  acts 
which  he  purposed  committing.  The  char- 
acter of  the  place  and  the  specific  acts  com- 
mitted, or  which  he  contemplated  commit- 
ting, were  matters  of  evidence,  and  not  of 
pleading.  Unless  it  was  shown  by  the  evi- 
dence that  defendant  resorted  to  the  place 
for  the  purpose  charged,  defendant  could 
not  be  convicted.    As  -before  stated,  the  evi 
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denoe  la  not  before  as,  asd  we  most  asBUme 
that  there  was  evidence  to  so  show. 

The  barglary  cases  are  somewhat  analo- 
gous. There  the  gist  of  the  offense  Is  the 
breaking  and  entering,  and  it  has  been  held 
that  in  an  indictment  for  burglary  it  is  not 
necessary  to  describe  in  technical  langtage 
tl>e  crime  intended  to  be  committed.  Thus 
it  is  sufficient  to  diarge  the  intent  as  having 
been  to  commit  a  public  offense,  to  wit,  adul- 
tery. See,  also.  State  v.  Mecum,  95  Iowa, 
433,  64  N.  W.  286;  State  v.  Jennings,  79 
Iowa,  513,  44  N.  W.  799.  And  in  such  a  case 
the  fact  that  the  indictment  charges  two  dif- 
ferent intents  does  not  render  it  bad.  The 
crime  may  be  established  by  the  proof  of 
one  or  all  the  Intents  alleged.  That  Is  a 
matter  of  evidence;  So  in  conspiracy  cases 
the  crime  intended  to  be  accomplished  by  the 
conspiracy  need  not  be  described  in  the  in- 
dictment with  the  accuracy  or  detail  which 
would  be  essential  in  an  indictment  for  the 
commission  of  the  offense  itself.  State  v. 
Soper,  118  Iowa,  1,  at  page  4 ;  State  v.  Mad- 
den, 148  N.  W.  995. 

There  Is  no  error,  and  the  Judgment  is  af- 
firmed. 

DEEMER,  0.  J.,  and  EVANS  and  WEAV- 
ER, JJ.,  concur. 


STATE  V.  SOHELL.     (No.  29972.)  t 
(Supreme  Court  of  Iowa.    June  19,  1915.) 

1.  Cbuuna.!,  I^aw  «=»883— Verdict-Convic- 
tion OF  Lesseb  Offense— Acqdittai.  of 
Gbrateb  Offense. 

Where  the  court  submitted  to  the  Jury 
forma  of  verdict  as  to  the  charge  in  the  indict- 
ment, and  as  to  a  lesser  offense  included  there- 
in, and  the  jury  returned  a  verdict  of  guilty  as 
to  the  lesser  otlenae,  and  also  returned  a  sign- 
ed verdict  acquittinK  the  defendant  of  the  of- 
fense charged,  the  verdicts  were  not  inconsist- 
ent, since  the  conviction  of  the  lesser  offense 
was,  in  law,  an  acquittal  of  the  greater  offense. 
[Ed.  Note.— For  other  cases,  see  Criminnl 
I.AW,  Cent  Dig.  S§  2104-2106;  Dec.  Dig.  <3=9 
883.] 

2.  Indicthent  and  iNFOBKAHon  9=al91 — ^In- 
cluded Offenses  —  Kobbsbt  —  Labcent 

FBOU   the    PEBBON. 

The  crime  of  robbery  includes  the  lesser 
offense  of  larceny  from  the  person. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  gS  265,  604-621; 
Dec.  Dig.  €=»191.] 

3.  INDICTUENT  AND  InfOBMATION  «=>191— IN- 
CLUDED Offenses — Statutes. 

The  offense  of  assault  with  intent  to  com- 
mit larceny  from  the  person,  if  not  included  in 
the  definition  of  assault  with  intent  to  rob 
or  steal,  contained  in  Code,  S  4770,  is  defined 
by  Code,  §  48.'57,  deHuing  larceny  from  the  per- 
son, and  section  4772,  providing  that  It  any 
person  assault  anotlior  with  intent  to  commit 
any  felony  or  crime  punishable  by  imprisonment 
in  the  penitentiary,  where  tlie  puoisbment  is 
not  otherwise  prescribed,  he  shall  be  imprison- 
ed in  the  county  jail  not  more  than  one  year, 
and  is  included  in  a  charge  of  assault  with  in- 
tent to  rob,  since  it  is  not  necessary  that  the 


larger  and  leaser '  ciOtafiiH  be  covered  by  Hie 
same  statute. 

[Ed.  Note.-^Vor  other  caaes,  aee  Indictment 
and  Information.  Cent  Dig.  {}  265,  604-621; 
Dec.  Dig.  «=>19l.l 

4.  Indzctuent  and  Iufobmation  «=»191— In- 
cluded OFFENSra— AasAOLt  WITH  Intent 
TO  Rob. 

Code,  i  47T0,  making  punishable  any  per- 
son who  assaults  another  wHh  intent  to  rob, 
steal,  etc.,  is  sufficient  to  cover  the  offense  of 
assault  with  intent  to  commit  larceny  from  the 
person  under  Code,  g  5407,  providing  that  the 
defendant  can  be  convicted  of  any  offense  neces- 
sarily included  in  the  offense  charged  in  the 
indictment 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  265,  604-621; 
Dec.  Dig.  «5>191.] 

5.  ROHBEBT    «=S>27— ASSATTLT    WITH    IWTENT— 

iNBTVDOTiONs— Self-  Defense. 

In  a  prosecution  for  assault  with  intent 
to  rob,  where  the  defendant  was  convicted  of 
assault  with  intent  to  commit  larceny  from 
the  person,  an  instruction  that  if  the  defend- 
ant assaulted  the  prosecuting  witness  to  take 
from  him  a  pistol  with  which  the  witness  had 
threatened  defendant  he  could  not  be  convicted 
was  sufficient,  and  it  was  unnecessary  to  give  a 
further  charge  as  to  the  law  of  self-defense. 

[Ed.  Note.— For  other  caaes,  see  Robbery, 
Cent  Dig.  t|  38-40;    Dec.  Dig.  «=>27.] 

Appeal  from  District  Court,  Marion  Coun- 
ty; Lorln  N.  Hays,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  assault  with  Intent  to  commit  larceny 
from  the  person.  He  has  appealed.  Af- 
firmed. 

Walter  McHenry  and  Earl  De  Ford,  both 
of  Des  Moines,  for  appellant  Geo.  Cosson, 
Atty.  Gen.,  and  Wiley  S.  Rankin,  Sp.  Counsel, 
of  Des  Moines,  and  N.  D.  Shinn,  Co.  Atty.,  of 
Knoxvllle,  for.  the  State. 


EVANS,  J.  The  indictment  agaloBt  the 
defendant  charged  him  with  th«  crime  of  as- 
sault with  intent  to  rob.  Tlte  charging  part 
of  the  indictmeot  was  as  follows: 

"The  aaid  Phil  Schell  on  the  23d  day  of 
May,  A.  D.  1913,  in  this  county  of  Marion,  and 
in  the  state  of  Iowa,  in  and  upon  one  Harry 
Donai,  then  and  there  being  feloniously,  willful- 
ly, and  unlawfully  did  make  an  assault  with  the 
intent  the  moneya,  goods,  and  chattels  of  him, 
the  said  Harry  Donai,  from  the  person  and 
against  the  will  of  him,  the  said  Harry  Donai, 
then  and  there  fetoniously  and  violently  to  steal, 
take,  and  carry  away,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the  state 
of  Iowa." 

This  indictment  was  based  upon  the  provi- 
sions of  Code,  {  4770,  as  follows: 

"If  any  person  assault  another  with  intent 
to  main,  rob,  steal  or  commit  arson  or  burglary, 
he  shall  l>e  imprisoned,"  etc 

The  trial  court  instructed  the  Jury  that 
the  offense  charged  included  tlie  leaser  of- 
fense of  assault  witli  intent  to  commit  lar- 
ceny from  tbe  person,  and  tiiat  It  was  aa- 
tborized  to  find  tlie  defendant  guilty  only  of 
such  lesser  offense.  The  juiar  fownd  defend- 
ant guilty  of  such  lesser  offeose.  The  fore- 
ma.n  of  the  Jury  signed  also  a  negatiye  form 
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of  verdict  as  to  tbe  larger  offetosa   Judgment  | 
was  entered  upon  the  verdict  ot  guilty  of  the 
lesser  offeoBe. 

Tbe  defendant  challenges  the  validity  of 
the  verdict  on  two  grounds:,  (1)  That  the 
verdict  of  the  Jury  was  inconsistent  with  It- 
self in  that  two  forms  of  verdict  were  signed 
b;  the  foreman,  the  one  negative  and  tbe  oth- 
«  afflrmatlTe ;  and  (2)  tliat  the  offense  for 
which  the  defendant  was  found  guilty  by 
the  verdict  is  not  described  nor  recognized  by 
the  statute. 

[1]  I.  Assuming  that  the  offense  of  assault 
with  intent  to  commit  larceny  from  the  per- 
son is  a  lesser  offense  included  wlthla  the 
larger  offense  of  assault  with  Intent  to  rob, 
then  there  was  no  inconsistency  in  the  two 
verdicts.  The  rendering  of  a  verdict  finding 
the  defendant  guilty  of  the  lesser  offense 
necessarily  found  him  not  guilty  of  the  larger 
offense.  It  Is  true  that  there  was  no  occasion 
for  signing  two  forms  of  verdict  But  the 
trial  court  submitted  affirmative  and  nega- 
tive forms  as  to  the  larger  and  as  to  each 
of  the  included  offensea,  and  the  Jury  adapt- 
ed their  verdict  to  the  forms  thus  submitted. 

[2]  That  the  crime  of  robbery  includes  the 
lesser  crime  of  larceny  from  the  person  is 
settled  by  our  previous  cases.  State  v.  Graff, 
66  Iowa,  482,  24  N.  W.  6 ;  State  v.  Wasson, 
126  Iowa,  320,  101  N.  W.  1125 ;  State  v.  Tay- 
lor, 140  Iowa,  470,  118  N.  W.  747.  It  logical- 
ly follows  that  the  crime  of  assault  with  in- 
tent to  commit  larceny  from  the  person  is 
also  a  lesser  crime  included  within  the  larger 
crime  of  assanlt  with  Intent  to  rob. 

[3]  It  it  be  tme  as  argued  that  section 
4770  does  not  define  the  crime  of  assault  with 
Intent  to  commit  lareeny  from  the  person,  It 
remains  that  such  ofFense  is  fully  defined  In 
sections  4772  and  4837  which  are  as  fol- 
lows: 

"Sec.  4772.  If  any  peisou  assault  another 
with  intent  to  commit  any  felony  or  crime  pun- 
uhable  by  ImprisonmeDt  in  .  the  penitentiary, 
where  the  panishment  Is  not  otherwise  prescrib- 
ed, be  sboU  be  imprisoaed  in  *  *  ^  ut«  coun- 
ty jail  not  more  than  one  year." 

"Sec.  4837.  If  any  person  commit  the  crime 
of  larceny  •  •  •  by  stealing  from  the  per- 
son of  another  he  shall  be  imprisoned,    etc. 

The  fact  that  the  larger  and  the  lesser  of- 
fenses are  not  covered  by  the  same  statute 
is  not  material.    State  v.  Graff,  supra. 

[4]  Nor  are  we  prepared  to  say  that  section 
4770  is  not  sufficient  in  its  terms  to  cover  the 
offense  of  assanlt  with  intent  to  commit  lar- 
ceny from  the  person.  Under  the  provisions 
of  Code,  {  5407,  the  defendant  conld  be  found 
guilty  of  any  offense  necessarily  included  in 
the  offense  charged  in  the  indictmenl  An 
intent  to  rob  is  an  intent  to  commit  larceny 
from  the  person  by  force  and  violence.  Rob- 
bery includes  violence  or  putting  in  fear. 
There  may  be  larceny  from  the  person. with- 
out sndi  vlolenoe  or  patting  in  fear,  or  there 
may  be  an  assanlt  with  intent  to  commit 
nidi  larceny  without  violenee  or  putting  in 
(ear.    We  think  It  clear,  therefore,  that  the 


verdtetas  rendered  was  warranted  under  tbe  • 
indictment  and  und«:  the  evidence. 

[5]  II.  Tbe  only  other  error  presented  for 
our  consideration  is  that  the  trial  court  fail- 
ed to  submit  the  ordinary  instmctions  as  to 
tbe  right  of  self-defense.  It  appears  £rom 
the  record  that  there  was  evidence  to  tbe  ef- 
fect that  the  injured  party  had  a  revolver, 
and  that  he  threatened  injury  to  the  defend- 
ant, and  that  the  defendant  Justifiably  as- 
saulted him  for  the  purpose  of  taking  the  re- 
volver away  from  him.  The  trial  court  in-- 
structed  the  Jury  specifically  on  this  point,  to 
the  effect  that  if  such  was  tbe  purpose  of  the 
attack,  then  tbe  defendant  was  not  guilty. 
In  no  other  sense  was  the  question  of  self- 
defense  Involved.  The  Jury  found  affirma- 
tively that  tbe  assault  was  made  with  intent 
to  commit  larceny  from  the  person.  The  In- 
tent to  commit  the  larceny  is  the  gist  of  the 
offense.  As  against  this  offense  there  could 
be  no  plea  of  self-defense.  If  the  Jury  bad 
found  the  defendant  guilty  of  assault  only,  a 
somewhat  different  qnestion  would  be  pre- 
sented. No  objection  is  nrged  to  the  form  of 
the  instruction  as  given.  The  objection  goes 
only  to  the  omission  to  give  a  more  elaborate 
instructicm  as  to  self-d^ense.  The  point 
thus  made  cannot  be  sustained.  No  other  er- 
ror is  claimed. 

We  have  read  the  entire  evidence.  It  is 
very  conflicting.  The  witnesses  on  both  sides 
were  ihipeached  as  of  unsavory  reputations. 
In-  that  respect  tbe  record  Is  very  unsatisfac- 
tory. The  defendant  was  a  witness,  however, 
in  bis  own  behalf,  and  admits  the  attack  up- 
on ttie  injured  party.  Tbe  intent  of  such  as- 
sault was  necessarily  gathered  by  the  Jury 
from  all  the  circumstances  appearing  in  tbe 
case.  We  think  the  verdict  is  supported  by 
the  evidence,  and  tbe  Judgmoat  below  will 
therefore  be  affirmed. 

DBEMER,  O.  J.,  and  WBAYER  and  PRBS- 
TON,  33.,  concurring. 


HENDERSON  et  al.  v.  BOARD  OF  SUP'RS 

OF  POLK  COUNTY  et  al.    (No.  29812.)  t 
(Supreme   Ciourt   of   Iowa.     June  18,    1916.) 

1.  DbaiNs  «B3l4— Bstabmshment  of  Dbain- 

AOK   DiSTBIOTS— BVIDBNCB— SUFFICIENCTi 

In  proceedings  to  establish  a  drainage  dis- 
trict, evidence  held  to  justify  a  finding  tliat  the 
proposed  drainage  ditch  will  be  practicable  and 
of  benefit  commensurate  with  the  expense  to 
be  incurred. 

[Eld.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  |§  5,  6;  Dec.  Dig.  <3=14.] 

2.  DaAi»s   «=s»79—EsTABiJSJUMENT— Assess- 
ment OF  Benefits. 

The  Ineauality  of  benefits  from  a  drain- 
age ditch,  arising  from  the  fact  tliat  the  land 
at  the  head  of  the  ditch  may  gain  a  greater  ben- 
efit therefrom  than  land  nearer  its  outlet  be- 
cause of  physical  conditions,  may  be  met  in  the 
assessment  of  benefits. 

[Ed.  Note.— For  other  eases,  see  Drains,  Cent. 
Dig.  S  76;  Dec.  Dig.  «=>7».} 
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S.  Appeai.  and  Ebbob  «e»757— Rioobd—Pkr- 

ALTT. 

Where  the  record  as  presented  in  the  ab- 
stract was  voluminous,  and  appellant  in  good 
faith,  with  a  view  to  relieving  the  labor  of  the 
court  in  arriving  at  the  evidence,  included  in  his 
brief  a  condensation  of  the  testimony  of  each 
witness  bearing  on  the  material  points  of  the 
case,  and  appellee  merely  denied  the  correctness 
of  the  condensation  in  toto,  without  pointing 
out  omissions  or  inaccuracies,  if  any,  tiie  method 
of  presentation  adopted  by  appellant  did  not 
justify  penalizing  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3092;  Dec.  Dig.  <&=»757.] 

Appeal  from  District  Court,  Polk  County; 
Hugh  Breunan,  Judge. 

In  the  district  court  this  proceeding  was 
an  appeal  from  an  order  of  the  Board  of 
Supervisors  establishing  a  drainage  district. 
Upon  hearing  had,  the  order  of  the  Super- 
visors was  conflrmed  by  the  district  court. 
From  such  order  of  the  district  court  this 
appeal  is  prosecuted.    Affirmed. 

Tlioa.  A.  Cheshire,  of  Des  Moines,  for  ap- 
pellants. John  J.  Halloran  and  E.  J.  Kelly, 
both  of  Des  Moines,  for  appellees. 

EVANS,  J.  The  proposed  district  c(Mn- 
prises  between  1,000  and  1,100  acres  of  land 
adjacent  to  the  Slcunic  river.  The  proposed 
ditch  win  be  about  3  miles  in  length,  and  its 
estimated  cost  will  be  between  $10,000  and 
$11,000.  Q?he  proposed  district  comprises  cer- 
tain low,  flat  lands  lying  on  the  west  side  of 
the  present  Si^unlc  river.  The  width  of  the 
tract  varies  from  90  rods  to  three-quarters  of 
a  mile.  This  tract  Is  bounded  on  the  west- 
erly side  by  certain  high  land  or  liills.  On  its 
easterly  side  it  Is  bounded  by  the  Skunk 
river,  or  the  Skunk  river  ditch,  as  It  is  call- 
ed In  the  record.  It  appears  that  about  30 
years  ago  an  arttfldal  ditch  was  constructed 
to  take  the  flow  of  the  river.  This  ditch 
was  laid  In  a  practically  straight  line.  It 
has  been  effective  to  take  all  of  the  flow  of 
the  river,  and  the  old  river  channel  has  been 
thereby  superseded.  Between  this  river  ditch 
and  the  hills  to  the  west  there  is  a  considera- 
ble body  of  land  which  is  lower  than  the 
l>anks  of  the  river  ditch.  It  contains  also 
many  depressions.  The  water  from  the  bills 
Is  naturally  thrown  upon  this  low  land.  It 
finds  its  way  into  the  depressions  and  be- 
comes stagnant  In  case  of  flood  overflowing 
the  banks  of  the  main  stream,  a  like  result 
follows.  The  proposed  plan  contemplates 
an  additional  ditch  which  shall  run  practical- 
ly parallel  with  the  mala  stream  for  a  dis- 
tance of  about  8  miles,  and  which  shall  dis- 
charge Into  the  main  stream  at  its  lower 
terminus.  The  purpose  to  be  subserved  Is 
the  draining  of  these  stagnant  pools. 

[1,2]  The  appellants  are  owners  of  some 
of  the  lands  included  in  the  district  The 
general  nature  of  their  objections  is  that 
the  scheme  is  Impracticable,  and  that  the 
benefit,  If  any,  to  be  derived  is  not  commen- 
surate with  the  expense  to  be  incurred.    It 


Is  shown  that  the  fall  Is  slight,  and  that  tbe 
current  will  necessarily  be  somewhat  slngr- 
gish.  As  indicated  by  the  elevations  along 
the  grade  line  or  bottom  of  the  ditch,  the 
fall  will  be  about  8  feet  to  the  mile.  Tbe 
objections  of  the  appellants  may  be  summa- 
rized Into  two  general  propositions:  (1)  Ttat 
the  fall  along  the  course  of  the  ditch  is  so 
slight  that  It  wlU  immediately  fill  with  tbe 
silt  deposits  as  a  result  of  tbe  sluggish  flo^v; 
and  (2)  that,  though  the  ditch  be  constructed 
as  proposed  and  be  kept  open  and  free  from 
the  natural  obstructions  of  slit  deposits,  it 
cannot  be  effective  to  drain  the  lands  In- 
volved. 

The  issue  between  the  parties,  as  presented 
here,  is  purely  one  of  fact.  The  conflict  of 
evidence  is  largely  a  contest  of  expert  opin- 
ion. Such  expert  opinion  is  necessarily  large- 
ly hypothetical.  Six  engineers  have  testiSed 
on  behalf  of  the  appellants,  and  four  have 
testified  on  behalf  of  the  public  authorities. 
There  is  something  to  be  said  candidly  for 
both  sides  of  the  controversy.  The  water 
that  comes  down  from  the  bills  comes  wltli 
considerable  velocity  untU  It  strikes  tbe  low 
land  here  involved.  When  it  loses  Its  velocity 
at  the  foot  of  the  hill.  It  naturally  precipi- 
tates its  silt  It  is  contended  therefore  for 
the  appellants  that  this  silt  will  immediately 
fill  the  ditch  and  render  it  useless.  It  ap- 
pears also  that  tbe  main  stream  is  subject 
to  considerable  overflow.  Such  overflow  also 
naturally  precipitates  Its  silt  when  its  waters 
are  released  from  the  swifter  current  of  tbe 
main  stream.  It  appears  that  the  banl^s  of 
the  main  stream  are  about  2  feet  lilgher  than 
the  great  body  of  land  farther  away.  This 
high  elevation  of  the  banks  is  effective  to 
create  the  pools  already  referred  to.  Wheth- 
er this  higher  elevation  of  the  banks  has 
been  caused  by  tbe  deposit  of  the  silt  or 
whether  it  has  been  caused  In  part  by  rem- 
nants of  tbe  soil  banks  made  by  the  original 
construction  Is  somewhat  in  dispute.  It  is 
the  contention  of  the  appellants  that  this 
elevation  has  been  caused  by  the  deposit  of 
silt,  and  that  the  same  deposit  will  fill  the 
new  ditch  proposed.  The  engineers  on  both 
sides  agree  that  the  overflowing  waters  of  a 
stream  will  always  deposit  the  greatest 
amount  of  silt  next  to  tbe  stream.  This  Is 
BO  because  the  water  loses  its  current  veloci- 
ty when  it  escapes  over  the  banks,  and  the 
loss  of  velocity  causes  the  precipitation. 

Assuming  that  the  higher  elevation  of  the 
banks  in  this  case  is  the  result  of  silt  de- 
posits from  the  overflow  of  tbe  main  stream, 
the  fact  remains  tliat  silt  deiiosits  have  never 
heretofore  extended  far  beyond  such  banks. 
It  is  contended  for  tbe  appellants  also  that 
tbe  water  which  comes  from  the  billB  ts 
Iieavily  charged  with  silt  and  that  this  will 
necessarily  be  discharged  Into  tbe  new  ditch. 
It  appears  that  there  are  various  ditches  and 
ravines  which  discharge  the  water  from  the 
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hills  onto  the  low  groimd.    It  la  urged  for 

appellants  that  these  ditches  have  inyariably 
filed  with  silt.  Such  filling,  however,  appears 
to  be  at  the  base  or  toe  of  the  hill  In  every 
case.  The  effect  of  this  Is  to  build  up  the 
land  at  the  base  of  the  hill  and  at  the  outer 
edge  of  the  low  ground. 

Taking  the  testimony  of  all  the  engineers 
pro  and  con,  we  are  impressed  that  no  great 
amount  of  silt  has  ever  reached  the  lower 
ground  along  which  the  line  of  the  proposed 
ditch  Is  to  run,  and  this  is  one  reason  why  it 
la  low  ground.  If  there  had  been  silt  enough 
to  build  up  the  ground  to  as  high  an  eleva- 
tion as  the  banks  of  the  stream,  the  particu- 
lar drainage  problem  now  presented  would 
be  more  simple.  It  is  true  that  this  proposed 
ditch  must  be  more  or  less  sluggish  according 
as  the  water  in  the  main  stream  shall  be 
high  or  low.  At  the  outlet  there  must  be 
more  or  less  backwater,  and  this  will  tend 
to  the  deposit  of  all  -the  silt  which  the  water 
contains.  On  the  other  hand,  we  are  quite 
satisfied  also  that  the  problem  of  clearing 
the  stream  and  keeping  it  open  will  not  be  a 
difficult  one. 

As  to  the  efficiency  of  the  proposed  ditch 
at  its  best,  it  is  urged  that  it  cannot  prevent 
the  usual  overflows  of  the  main  stream,  and 
that  therefore  it  can  be  of  no  effective  serv- 
ice for  the  purpose  of  drainage.  It  is  un- 
deniably true  that  the  proposed  ditch  will 
have  no  influence  whatever  to  prevent  the 
overflow  in  times  of  flood  of  the  main  stream. 
Nor  could  it  serve  any  particular  function 
during  the  period  of  an  overflow.  If  we 
were  to  assume  a  perpetual  flood  overflowing 
SDCh  stream,  then  it  could  truly  be  said  that 
the  proposed  ditch  could  render  no  service 
whatever.  But  the  flood  Is  not  perpetual. 
The  very  purpose  of  the  proposed  ditch  is  to 
carry  away  the  pools  of  residue  which  would 
otherwise  be  left  after  the  flood  has  passed 
by  and  after  the  stream  has  returned  to  its 
banks.  Granting  that  the  proposed  ditch 
cannot  be  effective  to  render  all  the  low  land 
tillable,  the  fact  remains  that  it  will  render 
some  of  It  tillable,  and  that  It  will  render 
mnch,  if  not  all,  of  It  more  useful  for  meadow 
and  pasture  puriwses;  in  other  words,  it 
will  benefit  the  land  to  an  appreciable  extent 
It  appears  that  similar  ditches  have  been 
beretofore  constructed  for  similar  purposes 
along  the  Une  of  the  Skunk  river.  Some  of 
them  have  been  constructed  in  the  same 
county  as  the  present  proposed  ditch.  It  is 
Id  dispute  between  the  parties  as  to  whether 
SDCh  ditches  have  been  successful  or  not 
Their  practical  efficiency,  such  as  It  was, 
came  within  the  observation  of  the  board  of 
supervisors,  which  acted  upon  the  present 
petition.  It  appears  also,  as  already  Indicat- 
ed, that  the  main  stream  of  the  Skunk  river 
bas  been  carried  by  an  artificial  ditch  for 
more  than  30  years.  Such  main  ditch  is 
more  than  14  or  16  miles  long  in  this  part 
of  the  course.     This  main  ditch  has  been 


efficient,  and  has  gradually  enlarged  and 
deepened  Itself.  So  far  as  its  grade  lii^e  is 
concerned,  it  cannot  be  materially  different 
from  the  grade  line  of  the  proposed  ditch. 
These  are  practical  facts  which  are  open  to 
observation,  and  are  entitled  to  their  appro- 
priate weight  in  reaching  a  conclusion  as  to 
the  probable  efficiency  of  the  proposed  ditch. 
It  may  be  true  that  the  land  at  the  head  of 
the  ditch  may  gain  a  greater  benefit  there- 
from than  that  nearer  Its  outlet  Even  then 
such  inequality,  if  any,  can  be  met  In  the 
assessment  of  benefits. 

Upon  the  whole  record  we  are  satisfied  that 
the  board  of  supervisors  was  Justified  in 
reaching  a  conclusion  favorable  to  the  estab- 
lishment 

[3]  II.  Some  dispute  is  presented  in  the 
briefs  as  to  the  method  of  presentation  adopt- 
ed by  the  appellants,  and  we  are  asked  by 
the  appellees  to  penalize  the  appellants 
therefor.  The  record,  as  presented  In  the  ab- 
stract. Is  very  voluminous.  The  appellant 
has  Included  In  bis  brief  a  condensation  of 
the  testimony  of  each  witness  so  far  as  the 
same  bears  upon  the  material  points  of  the 
case.  It  was  done  with  a  view  of  reducing 
the  labor  of  the  court  in  arriving  at  the  state 
of  the  evidence.  The  appellee  denies  the  cor- 
rectness of  the  condensation  in  toto,  and  asks 
that  we  disregard  the  same  and  penalize  the 
appellant  therefor.  We  see  no  reason  for 
questioning  the  good  faith  of  appellants' 
counsel  in  the  method  adopted.  It  has  been 
an  aid  to  us  in  arriving  at  the  real  state  of 
the  evidence.  It  was,  of  course,  open  to  the 
appellee  to  point  out  omissions  or  inaccura- 
cies, if  any,  and  this  would  have  been  of  equal 
aid  to  us.  A  mere  sweeping  denial  in  such 
case  is  not  as  helpful  as  specifications. 

For  the  reasons  already  indicated,  the  or- 
der of  the  court  below  must  be  affirmed. 

DEBMER,  C.  J.,  and  PRESTON  and 
WEAVER,  JJ.,  concurring. 


WIECHERS  et  at  v.  POOL.    (No.  80176.) 
(Supreme  Court  of  Iowa.     June  18,  1915.) 

1.  Insanb   Persons   ®=>2— Appointment  of 
Guardian— Pebsqn    of   Unsound    Mind— 

SumCIENCT  OF  EVIDENCIC. 

Evidence,  in  an  action  tfor  the  appointment 
of  a  guardian  of  the  property  of  a  man  86  years 
old,  held  to  sustain  a  finding  that  defendant 
was  of  unsound  mind,  and  that  a  guardian 
should  be  appointed. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  S§  4-10;   Dec  Dig.  «=>2.] 

2.  Insane  Persons  <s=>30— Appointubnt  of 

Guardian- Person  of  Unsound  Mind. 
While  a  guardian  should  not  be  appointed 
under  Code,  {  3219,  of  the  property  of  defendant 
simply  because  he  is  aged  or  infirm,  or  because 
his  mind  is  somewhat  impaired,  the  appointment 
should  be  made  where  defendant  docs  not  pos- 
sess sufficient  mental  ability  to  understand,  in 
a  reasonable  manner,  the  business  he  is  trans- 
acting or  effect  of  his  acts  with  reference  to 
business  affairs,  or  where   he   is  incapable  of 
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acting  with  ordinary  discretion  in  common  af- 
fairs and  his  property  thus  becomes  subject  to 
I08& 

.   [Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  {{  43.  45,  61;    Dec.  Dig.  4s> 
30.] 
3.  Insane  Pebsonb  «=>33— Appointment  of 

GuABDiAN— Petition  and  Relief. 

Where  the  petition  in  proceedings  under 
Code,  {  3219,  asked  merely  for  the  appointment 
of  a  guardian  for  defendant's  property,  it  was 
error  to  appoint  a  guardian  for  his  person. 

[Ed.  Nots.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  ff  44-46,  48,  80,  61,  59;  Dec. 
Dig.  <S=»33.] 

Appeal  from  District  Court,  Jackson  Coun- 
ty ;  Win.  Theophllus,  Judge. 

Action  at  law  for  the  appointment  of  a 
gruardlan  of  the  property  of  the  defendant 
upon  the  ground  that  he,  defendant,  Is  a  per- 
son of  unsound  mind.  A  temporary  guardian 
of  his  person  and  property  was  appointed, 
and  thereafter  upon  trial  to  the  court  with- 
out a  Jury,  this  guardianship  was  made  per- 
manent, and  the  defendant  appeals.  Modified 
and  remanded. 

Wlllard  H.  Palmer,  of  Maquoketa,  for  ap- 
pellant F.  D.  Kelsey,  of  Maquoketa,  for  ap- 
pellees. 

DEIEMER,  C.  J.  [1]  Defendant  Is  a  wid- 
ower about  86  years  of  age,  now  living  with 
a  son,  S.  W.  Pool,  upon  a  farm  In  Jackson 
county,  Iowa.  His  wife  died  In  January  of 
the  year  1909,  leaving  the  husband  and  five 
children  surviving.  Four  of  these  children, 
all  adults  and  all  married,  are  the  plaintiffs 
in  this  action,  which  was  brought  to  have  a 
guardian  appointed  for  defendant's  property, 
under  section  3219  of  the  Code,  It  being  al- 
leged, that  he  (defendant)  Is  of  unsound  mind, 
and  incapable  of  managing  his  ordinary  af- 
fairs and  of  properly  caring  for  his  property. 
Defendant  filed  an  answer,  controverting  the 
allegations  of  the  petition,  and  upon  the  Is- 
sue thus  tendered,  a  Judgment  was  entered, 
finding  the  defendant  unsound  of  mind,  and 
appointing  a  guardian  for  him  and  for  his 
property.    The  appeal  Is  from  this  Judgment. 

Before  the  death  of  his  wife,  defendant 
was  the  owner  of  a  farm  In  Jackson  county, 
but  shortly  after  her  demise  he  sold  the 
farm,  and  his  personal  property,  and  went  to 
live  with  his  married  daughter  Laura  J. 
Blake,  and  her  husband,  remaining  with  them 
until  March  24,  1014,  when  be  took  up  bis 
residence  with  his  son,  S.  W.  Pool.  He  re- 
ceived $8,000  for  his  farm,  $2,000  of  which 
was  paid  In  cash,  and  the  remainder  repre- 
sented by  a  note,  secured  by  mortgage  upon 
the  farm,  the  note  drawing  5  per  cent  Inter- 
est payable  annually.  This  note  and  mort- 
gage were  deposited  with  a  bank  In  Maquo- 
keta, where  the  Interest  was  paid  annually, 
and  drawn  out  by  the  defendant  at  wUL  He 
also  received  some  money  from  personal  prop- 
.•rty,  the  exact  amount  of  which  Is  not  shown. 


When  he  went  to  live  with  the  Blakes,  be 
agreed  to  pay  them  $150  per  year  for  his 
board,  and  this  afterward  was  raised  to  $200 
per  year.  Notwithstanding  his  wants  were 
few,  he  expended  practically  all  the  cash  he 
received  for  his  farm  and  personal  property 
and  the  Interest  on  his  note,  during  the  time 
he  lived  with  the  Blakes,  and  he  also  bor- 
rowed money  from  the  bank  and  two  or  three 
other  persons,  and  failed  to  pay  his  board 
bill  for  two  years.  He  also  signed  some  notes 
as  surety;  .and  a  Judgment  was  rendered 
against  him  on  some  of  these  notes,  for  ap- 
proximately $500.  Some  other  notes  were 
also  outstanding  at  the  time  this  action  was 
commenced ;  and  he  owed  several  blUs  for 
merchandise. 

On  the  24th  day  of  January,  1914,  he  made 
an  assignment  of  his  $6,000  note  and  mort- 
gage to  his  son,  8.  W.  Pool,  with  the  verbal 
understanding  that  his  -said  son  should  pay 
his  honest  debts,  care  for  him  while  he  lived, 
and  give  him  a  decent  burial.  Pursuant  to 
this  agreement,  S.  W.  Pool  paid  his  indebt- 
edness to  the  bank,  amounting  to  something 
Uke  $198,  and  gave  defendant  $10  In  cash. 
Some  of  the  other  children  heard  of  this,  and, 
finding  that  there  was  no  written  agreement 
by  S.  W.  Pool,  representing  the  consideration 
for  the  transfer,  they  took  the  matter  up  with 
S.  W.  Pool,  and  as  a  result  something  like 
a  week  thereafter,  S.  W.  Pool  and  the  Blakes 
met  with  the  defendant  at  a  lawyer's  office, 
where  a  paper  was  prepared  for  both  defend- 
ant and  S.  W.  Pool  to  sign,  which  was  said 
to  evidence  the  previous  agreement  between 
them.  At  this  time,  the  Blakes  and  S.  W. 
Pool  had  some  words  over  the  matter,  but 
finally  the  agreement  was  signed  by  defend- 
ant, and  at  the  same  time  S.  W.  Pool  gave 
to  Laura  Blake  a  note  for  $410,  covering  de- 
fendant's board  to  March,  1914,  and  a  note 
for  $210,  which  had  been  made  by  defendant 
to  Mrs.  Blake.  The  children  who  were  pres- 
ent did  not,  however,  come  to  an  agreement 
regarding  the  assignment  of  the  note  and 
mortgage,  and  the  agreement  between  S.  W. 
Pool  and  the  defendant  as  reproduced  In  the 
record  does  not  appear  to  have  been  signed 
by  S.  W.  PooL  As  the  children  who  were 
present  could  not  agree  upon  the  assignment, 
this  action  was  commenced  within  five  days, 
that  is  to  say,  on  February  4,  1914,  and  a 
temporary  guardian  was  appointed  for  the 
person  and  property  of  the  defendant  Oa 
the  24tb  day  of  March,  1914,  defendant  left 
the  Blakes,  where  he  had  previously  been  !!▼- 
lug  In  the  town  of  Maquoketa,  and  went  to 
live  with  S.  W.  Pool 

Prior  to  the  time  of  the  assignment  S.  W. 
Pool  had  been  a  hard  drinker,  had  frequently 
been  arrested  for  Intoxication,  but  had  man- 
aged to  accumulate  something  like  $14,000  In 
property.  The  other  children  were  not  so 
well  off,  and  one  of  them  was  quite  poor,  and 
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received  fregoent'  al<l~froin  'defendant.  De- 
fendant left  the  Blake  home,  without  indi- 
cating that  he  intended  to  leave  permanently, 
and  without  taking  any  of  his  belongings 
with  him.  He  bad  been  ailing  physically  for 
something  like  15  years,  had  bladder  or  kid- 
ney trouble  or  both,  was  subject  to  cbUls  and 
fever,  wliich  at  their  height  aftected  bis  mind; 
gradnaOy  be  became  quite  deaf,  and  conld 
not  hear  ordinary  conversation.  He  had 
ceased  active  business,  and  bis  money  was 
well  secured,  and  needed  no  attention.  While 
a  drinking  man,  he  was,  during  his  eariier 
years,  shrewd,  careful,  and  reasonably 
thrifty ;  but  later  in  life  and  after  the  death 
of  his  wife,  he  became  careless  in  his  habits 
and  in  his  business  matters,  signed  notes  as 
security  for  bis  son  James,  and  borrowed 
small  sums  of  money,  as  already  indicated, 
for  purposes  not  disclosed  by  the  record. 
Some  of  the  notes  on  which  be  was  surety 
went  to  Judgment,  although  defendant  does 
not  have  any  clear  notion  about  these  notes 
or  about  their  being  any  Judgment  against 
iiim.  He  was  apparently  well  provided  for 
by  the  Blakes,  and  was  not  wanting  for  a 
home  at  the  time  he  made  the  assignment  of 
all  be  had  to  his  son,  S.  W.  PooL  His  money 
was  well  secured,  and  caused  him  no  trouble 
or  anxiety.  The  testimony  tends  to  show  that 
after  the  death  of  bis  wife,  defendant's  mind 
and  memory  became  impaired,  and  that  be 
was  easily  imposed  npon,  particularly  if  "be 
bad  a  drink."  His  wants  were  simple,  and 
the  interest  upon  bis  note  wonid  more  ttian 
pay  for  bis  board  and  clothes.  He  had  no 
other  business  interests.  It  seems  that  S.  W. 
Pool,  when  be  became  aware  of  the  Judg- 
ment which  bad  been  rendered  against  bis 
father,  concluded  to  defeat  the  collection  of 
that  judgment,  and  that  be  made  a  proposi- 
tion, looking  to  that  end,  to  some  of  his  sis- 
ters, saying  that  he  would  get  an  assignment 
of  the  note  and  mortgage,  and  that  be  might 
as  well  bare  it  as  to  let  Jim  (another  son) 
get  it  all.  S.  W.  Pool  went  with  the  father 
to  tlie  bank,  paid  the  Indebtedness  to  the 
bank,  obtained  the  note  and  mortgage,  and 
bad  the  same  assigned  to  him,  with  nothing 
bat  an  Indefinite  verbal  understanding  aa  to 
what  the  father  would  receive,  if  anything, 
for  the  transfer.  When  some  of  the  other 
children  complained,  a  meeting  was  arranged 
to  go  over  the  matter,  and  the  agreement 
which  has  already  been  mentioned  was  drawn 
by  an  attorney  at  law,  and  after  some  wran- 
gling on  tbe  part  of  the  children,  and  some 
hesitation  on  the  part  of  tbe  father,  was  sign- 
ed by  him,  Jnst  before  this  action  was  com- 
menced. 

There  Is  testimony  as  to  tbe  impairment  of 
defendant's  mental  faenltles;  as  to  bis  loss 
of  memory  of  recent  events ;  as  to  bis  talk- 
ing in  bis  sleep,  and  muttering  to  himself; 
as  to  disconnected  and  rambling  conversa- 
tions, and  as  to  loss  of  Interest  in  bis  busi- 


ness affairs,  and  as  to  his  lack  of  knowledge 
of  simple  business  matters;  and  in  addition, 
proof  of  how  he  bandied  bis  money,  bow  be 
borrowed  from  others  when  he  was  not  in 
need;  bis  failure  to  meet  bis  obligations  for 
board;  and  some  testimony  tending  to  show 
that  be  was  unduly  influenced  by  his  son,  S. 
W.  Pool,  into  making  tbe  assignment 

Defendant  was  also  a  witness  on  bis  own 
behalf  and  tbe  trial  court  had  the  benefit  of 
his  presence,  and  of  bearing  bis  testimony 
upon  the  trial.  On  this  examination  he  show- 
ed an  unusual  lack  of  interest  in  his  prop- 
erty, and  what  became  of  it,  and  forgetful- 
ness  of  comparatively  recent  business  trans- 
actions, and  really  gave  no  satisfactory  rea- 
son for  making  tbe  assignment  of  his  note 
and  mortgage.  He  bad  no  recollection  of 
the  Judgment  against  him,  and  could  not  ex- 
plain how  be  became  obligated  upon  tbe 
notes  which  were  tbe  foundation  of  that 
Judgment 

The  testimony  from  those  best  acquainted 
with  blm  indicates  tiiat  be  had  so  failed  men- 
tally as  to  be  incapable  of  managing  bis  sim- 
ple business  affairs,  and  that  be  did  not  un- 
derstand tbe  naiure  and  effect  of  his  transac 
tion  with  his  son;  that  is,  its  effect  on  the 
final  disposition  of  his  property.  True,  there 
is  much  testimony  from  those  not  especially 
familiar  with  defendant  to  the  effect  that 
Ills  mind  is  as  sound  as  that  of  other  persons 
of  his  age  and  bodily  infirmities,  but  nothing 
to  indicate  that  he  had  any  Intelligent  grasp 
of  bis  own  financial  conditicms,  or  that  he 
conducted  his  simple  business  affairs  with 
any  discretion.  While  many  persons  seemed 
wUling  to  loan  him  small  sums,  without  secu- 
rity, they  had  no  idea  of  what  he  was  doing 
with  his  money,  but  were  content  to  trust  to 
his  honor  to  repay  them.  It  is  also  true  that 
until  the  cUmax  in  bis  affairs,  bis  own  chil- 
dren were  content  to  deal  with  him  as  U  he 
were  sane.  There  was  a  suspicion  upon  the 
part  of  some  of  those  with  whom  he  dealt 
that  be  was  not  competent  to  transact  busi- 
ness. At  tbe  time  be  made  the  assignment 
to  bis  son,  tbe  latter  was  a  very  intemperate 
man,  although  shortly  after  be  received  tbe 
assignment,  he  took  a  so-called  "liquor  cure," 
and  had  refrained  from  drinking  for  several 
months  thereafter.  Other  of  his  children,  or 
their  husbands  were  responsible  and  quite 
able  to  transact  bis  business  for  blm,  or  to 
look  after  bis  needs,  and  they  were  men  of 
character  and  reputation. 

Nothing  is  disclosed  in  the  record  furnish- 
ing any  reason  for  the  assignment  save  per- 
haps a  desire  on  tbe  part  of  S.  W.  Pool  to 
avoid  the  Judgment  against  defendant  and, 
if  this  were  tbe  purpose,  defendant  has  for- 
gotten It.  The  income  from  tbe  note,  or  tbe 
principal  thereof,  would  have  been  quite  suf- 
ficient to  sustain  tbe  defendant  to  the  end  of 
his  life,  and  there  was  no  reason  for  transfer- 
ring the  same  to,  S.  W.  Pool.  Defendant 
does  not  claim  that  he  was  ander  any  obllga- 
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tlon  to  this  particular  son ;  that  he  had  any 
greater  affection  for  him  than  for  any  of  his 
other  children,  or  that  he  expected,  at  that 
time,  to  go  and  live  with  him,  or  that  he  had 
ever  supported  him.  On  the  whole,  we  are 
disposed  to  agree  with  the  trial  court.  In 
holding  that  he  was  and  is  a  fit  subject  for 
guardianship. 

While  the  case  Is  close  In  Its  facts,  some 
weight  must  be  given  to  the  finding  of  the 
trial  court,  who  had  all  the  witnesses  before 
him,  and  who  had  the  advantage  of  seeing 
and  hearing  the  defendant  during  the  trial 
and  on  the  witness  stand.  This  is  especially 
valuable  In  all  cases  where  mental  competen- 
cy is  at  Issue.  It  Is  not  our  thought  to  broad- 
en the  law  in  such  cases,  and  we  have  In 
nilnd  the  tests  announced  in  our  previous 
cases,  for  example.  In  McGulre  v.  Moorhead, 
151  Iowa,  25,  130  N.  W.  140;  Arment  v.  Ar- 
ment,  134  Iowa,  199,  111  N.  W.  812 ;  Schick 
V.  Stuhr,  120  Iowa,  396,  94  N.  W.  915 ;  Em- 
erlck  V.  Emerick,  83  Iowa,  411,  49  N.  W.  1017, 
18  L.  R.  A.  757. 

[2]  Guardians  should  not  be  appointed  ei- 
ther of  the  person  or  of  the  property,  of  one 
simply  because  he  is  aged  or  infirm,  or  be- 
cause his  mind  is,  to  some  extent,  impaired 
by  age,  or  diseased.  On  the  other  hand,  the 
object  of  the  statute  under  which  this  pro- 
ceeding was  brought  Is  the  protection  of 
property;  and  If  one  does  not  i)ossess  suffi- 
cient mental  ability  to  understand  in  a  rea- 
sonable manner  the  business  he  is  transact- 
ing, or  the  nature  and  effect  of  his  acts  with 
reference  to  business  affairs,  or  If  be  has  lost 
his  reasoning  powers  to  such  an  extent  that 
he  is  incapable  of  understanding  and  acting 
with  ordinary  discretion  in  common  affairs, 
and  his  property  thus  becomes  subject  to 
loss  at  the  hands  of  designing  or  unscrupu- 
lous persons,  a  guardian  should  be  appointed 
to  manage  his  affairs.  Garretson  v.  Hub- 
bard, 110  Iowa,  7,  81  N.  W.  174. 

Each  case  must  be  determined  upon  its 
own  particular  facts ;  and  on  the  whole  rec- 
ord, we  are  disposed  to  agree  with  the  trial 
court  In  finding  that  a  guardian  should  be 
appointed. 

II.  Several  rulings  on  the  admission  of 
testimony  are  complained  of.  We  do  not 
set  them  out,  for  they  suggest  no  new  or 
novel  propositions  of  law.  The  rulings  seem 
to  be  correct,  or  In  any  event,  not  prejudi- 
cial to  the  defendant 

[8]  III.  Without  any  prayer  In  the  peti- 
tion, the  trial  court  In  its  Judgment  appoint- 
ed a  guardian  for  defendant's  person  and 
also  of  his  property.  This  was  evidently  an 
oversight,  and  should  be  corrected  In  the  dis- 
trict court.  Appellee  says  the  order  is  not 
broad  enough  to  cover  guardianship  of  the 
person,  but  we  are  disposed  to  think  it  is, 
and  that  the  case  should  be  remanded,  for 
such  modification  of  the  order  as  will  make 
it  clear  that  the  guardianship  is  of  the  prop- 


erty only.    This  will  be  wlthoat  costs  to  ap- 
pellees. 
Modified  and  remanded. 

EVANS,   PRESTON,   and  WEAVER,  JJ, 
concurring. 


HALLORAN  v.  DISTRICT  COURT  OF 

LYON  COUNTY  et  aL    (No.  30203.) 
(Supreme  Court  of  Iowa.    Jane  18,  1915.) 

iNTOXICATINa   LiQVOBS  <8=»279  —  VlOLATIOW 

OF  Injunction  —  Contempt  —  Sufficibnct 

OP  EVIDKNCE. 

In  a  proceeding  for  contempt  in  violat- 
ing an  injunction  against  the  sale  of  intozicat- 
iog  liquor,  evidence  held  snfficient  to  show  that 
the  hard  cider  sold  by  defendant  was  an  "intoz- 
icatine  liquor,"  which  term,  as  used  in  (^e, 
S  2382,  includes  liquor  in  fact  intoxicating, 
which  character  may  be  established  by  proof 
that  liquor  used  as  a  beverage  contains  an  ap- 
preciable amount  of  alcohol. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  414;   Dec.  Dig.  <g=»279. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Intoxicating  Liquor.] 

Certiorari  proceedings  to  the  District  Court 
of  Lyon  County  to  review  the  proceedings  of 
that  court  finding  the  plaintiff  guilty  of  con- 
tempt In  violating  an  injunction  against  the 
sale  of  Intoxicating  liquors.    Affirmed. 

S.  D.  Rlnlker,  of  Rode  Rapids,  for  plain- 
tiff. Simon  Fisher  and  H.  B.  Pierce,  both  of 
Rock  Rapids,  for  defendants. 

DEEMER,  C.  J.  Plaintiff,  who  was  and  Is 
the  keeper  of  a  lunch  counter  and  pool  hall 
in  the  town  of  Rock  Rapids,  was  on  April  25, 
1914,  temporarily  enjoined  by  the  district 
court  of  Lyon  county  from  the  selling  or 
keeping  for  sale  of  intoxicating  liquors.  The 
order  was  entered  April  25,  1914,  and  It  con- 
tinued in  force  down  until  proceedings  for 
contempt  were  lodged  against  him.  The  In- 
formation for  contempt  was  filed  July  2,  1914, 
and  a  hearing  was  had  thereon  on  the  10th 
day  of  that  month.  Plaintiff  was  charged 
with  the  selling  of  hard  dder  to  one  Bowen 
on  June  6,  1914,  and  with  various  other  il- 
legal sales  to  unknown  parties,  after  the  Issu- 
ance of  the  temporary  Injunction;  and  upon 
hearing  he  was  found  guilty  of  the  contempt 
charged. 

This  proceeding  Is  to  review  that  finding, 
and  the  main  proposition  relied  upon  Is  that 
the  testimony  does  not  warrant  the  conclu- 
sion of  the  trial  court  Under  our  statutes, 
hard  dder.  If  la  fact  intoxicating,  is  classed 
as  an  Intoxicating  liquor,  and  Is  under  the 
same  legal  ban  as  other  Intoxicants.  State  v. 
Hutchinson,  72  Iowa,  561,  34  N.  W.  421.  And 
proof  that  liquor  used  as  a  beverage  contains 
an  appreciable  amount  of  alcohol  is  sufficient 
to  establish  its  character  as  an  intoxicant 
See  Code,  !  2383,  as  explained  in  State  v. 
Colvin,  127  Iowa,  632,  103  N.  W.  968,  and  In 
cases  therein  dted. 

There  can  be  no  doubt  that  Bowen  pur- 
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duiaed  some  dder  from  tbe  plaintiff  on  or 
about  June  6,  1914;  for  plalntlfl  admits  It, 
and  the  proof  Is  abundant.  Some  of  this 
dder  was  chemically  analyzed  and  tested  a 
tew  days  after  Its  purchase  of  plaintiff,  and 
was  found  to  contain  3.68  per  cent,  by  weight, 
and  4.60  per  cent,  by  volume  of  alcohol.  As- 
aamlDS  that  fermentation  had  progressed 
with  ordinary  rapidity  during  the  time  Inter- 
Tenlng  between  its  purchase  and  analysis,  it 
must  hare  contained  when  purchased  a  rath- 
er )arge  percentage  of  alcohol. 

A  disinterested  witness  also  testified  that  he 
esnelled  the  cider,  aqd  that  it  had  a  very 
atrong  odor;  that  he  would  call  It  hard 
elder. 

The  plaintiff  also  testified  that  he  drew 
the  dder  sold  to  Bowen  from  a  keg  which  he 
had  had  for  some  time,  and  that  it  was  from 
the  bottom  of  the  very  last  keg  he  had,  and 
that  he  told  the  purchaser  and  another  that 
this  would  be  the  last  he  would  get.  Plain- 
tiff and  some  of  bis  witnesses  testified  that 
they  thought  tbe  elder  was  sweet;  but  the 
testimony  on  the  part  of  tbe  state  as  to  the 
actual  analysis  of  the  dder  purchased  can- 
not be  overlooked  or  disregarded. 

The  trial  court  was  justified  in  finding 
plaintiff  guilty  of  the  contempt  charged,  and 
the  judgment  must  be,  and  it  Is,  affirmed. 

EVANS,  PBESTON,  and  WEAVER,  JJ., 
concurring. 


GROVES  T.  GROVES.    (No.  29953.) 

(Snpreme  Court  of  Iowa.    June  18,  1915.) 

DivoscE  €=9l30— Actions— EviDBROB—SuiTi- 

CIENCT. 

In  an  action  for  divorce,  evidence  held  in- 
lofficient  to  show  that  plaintiff's  wife  had  been 
(nilty  of  such  cruel  and  inhuman  treatment  en- 
dangering bis  life  as  to  entitle  him  to  relief. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  g|  442-445 ;  Dec.  Dig.  «=>130.] 

Appeal  from  District  Court,  Lee  County; 
W.  8.  Hamilton,  Judge. 

Action  for  divorce.  Decree  for  the  plain- 
tiff, and  defendant  appeals.    Reversed. 

E.  a  Weber,  of  Ft  Madison,  for  &vpt)l- 
lant 

WEAVER,  J.  The  plaintiff  petitioned  for 
divorce  because  of  alleged  cruel  and  inhuman 
treatment  endangering  his  Ufa  Defendant 
denied  the  charges  of  cruelty,  and  averred,  in 
sobstanee,  that  In  so  far  as  she  upon  any  oc- 
casion said  or  did  anything  to  the  injury  of 
plaintiff  she  bad  been  provoked  or  driven 
thereto  by  the  misconduct  of  the  plaintiff  and 
by  bis  ill  treatment  of  her.  She  further  al- 
leges that  her  acts,  if  any,  of  which  plaintiff 
could  have  truthfully  complained  were  aft- 
erwards condoned  toy  him.  She  further 
charges  him  with  willful  desertion  of  her, 
and  expresses  her  willingness  to  restore  their 
family  relations  and  to  live  with  plaintiff  as 
Ms  wife.     The   trial   court   found   for   the 


plaintiff,  and  granted  him  a  divorce,  but  ad- 
Judged  and  required  him  to  pay  to  tbe  de- 
fendant a  stated  sum  for  the  supi>ort  of  their 
Infant  son,  and  to  pay  the  costs  at  the  action. 
The  defendant  appeals. 

As  the  appellee  has  made  no  appearance  in 
this  conrt,  there  is  no  argument  or  state- 
ment of  his  theory  of  the  case,  except  as  we 
may  obtain  It  from  his  petition  and  the  rec- 
ord of  the  trial  in  the  conrt  below.  Looking 
to  the  abstract,  we  find  that  in  hi^  original 
petition  the  allegations  of  cruel  treatment 
are  confined  to  the  charge  that  in  the  pres- 
ence of  his  family  and  throughout  the  neigh- 
borhood defendant  "circulated  false  and 
malicious  reports  concerning  her  husband," 
and  that  in  July,  1912,  she  drew  and  pointed 
a  revolver  at  the  plaintiff  and  threatened 
to  take  his  life.  No  attempt  was  made  to 
specify  the  nature  of  tbe  false  and  mallcioua 
reports,  nor  were  there  any  allegations  that 
such  conduct  on  defendant's  part  had  any 
tendency  to  endanger  the  plaintlfTs  Ufe.  Lat- 
er, and  after  defendant  bad  appeared  and 
answered,  plaintiff  amended  his  petition  by 
alleging  that  defendant  had  been  guilty  of 
Inhuman  treatment  endangering  his  life,  in 
that  in  the  year  1910  defendant,  without 
provocation,  assaulted  him  and  struck  him 
with  a  stove  poker;  that  when  he  was  ill 
she  refused  to  procure  him  medical  attend- 
ance; that  she  often  gave  way  to  fits  of 
ungovernable  temper,  and  habitually  swore 
at  plaintiff  and  called  bim  vile  names;  and 
that  her  course  of  conduct  In  this  respect 
"impaired  the  health  of  plaintiff  to  the  ex- 
tent herein  stated." 

The  evidence  shows  that  tbe  parties  were 
married  in  the  year  1900,  and  that  they 
lived  together  until  August,  1012,  when  plain- 
tiff left  his  wife  and  home  and  went  to  Chica- 
go, 111.  When  leaving  he  kissed  his  wife 
good-by,  and  told  her  he  would  send  for 
her  to  come  to  Chicago.  It  Is  very  plain, 
however,  that  he  did  not  intend  to  live  with 
her  any  longer.  He  did  not  send  for  her  or 
return  to  her,  and  four  months  later  began 
this  action  for  dlvorca  It  is  quite  clear  that 
the  parties  did  not  live  happily  together. 
It  is  equally  plain  that,  aside  from  negligible 
incidents  of  ill  temper  or  petulance  on  one 
or  both  sides,  the  only  real  trouble  betwerai 
them  is  the  outgrowth  of  jealousy.  On  one 
occasion  plaintiff  was  excited  to  anger  over 
what  be  considered  the  imbecomlng  freedom 
of  conduct  between  his  wife  and  a  street  car 
conductor,  and  this  led  to  an  angry  alterca- 
tion between  the  parties,  but,  as  this  Is  the 
only  incident  in  which  he  questioned  her 
relations  with  other  men,  and  It  occurred 
more  than  two  years  before  their  family  re- 
lations were  broken,  it  has  no  material  sig- 
nificance In  this  case.  It  Is  undisputed, 
however,  that  for  a'  year  or  two  before  they 
separated  defendant  became  very  Jealous  of 
her  husband's  attentions  to  other  women 
named  in  the  record,  and  that  growing  out  of 
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tbls  fact  tbere  was  continued  bickering  be- 
tween them,  and  defendant  expressed  her 
Indignation  quite  freely  to  others.  It  is 
equally  clear  that  defendant  had  excellent 
reasons  for  her  Jealousy,  and,  whatever  may 
be  thought  of  the  wisdom  or  propriety  of  the 
manner  In  which  she  manifested  her  resent- 
ment. It  was  not  unnatnral,  and  the  husband 
who  continually  provoked  It  is  the  last  per- 
son in  the  world  who  should  be  heard  to 
compTain  of  It,  and  least  of  all  should  It  be 
made  the  ground  for  equitable  relief  In  his 
favor.  He.  admits  that,  while  still  living 
with  bis  wife,  he  made  the  acquaintance  of  a 
young  woman  in  another  city  to  whom  he 
was  introduced  as  a  single  man,  and  that  he 
carried  on  a  correspondence  of  a  more  or  less 
mushy  character  with  her.  A  part  of  this 
correspondence  came  into  the  defendant's 
possession.  Later  he  paid  very  dose  and 
constant  attention  to  a  woman  living  in  the 
same  neighborhood  with  his  family,  and  went 
with  her  to  various  entertainments  and  func- 
tions without  asking  bis  wife  to  accompany 
them.  There  Is  also  evidence  that  the  woman 
in  tlie  case  was  divorced,  that  plaintiff  a»- 
sisted  her  in  getting  her  divorce,  and  that 
afterwards,  while  she  was  living  alone,  plain- 
tiff often  called  upon  her.  He  knew  that  his 
wife  was  Jealous  and  objected  to  bis  Inti- 
macy with  the  woman,  but  he  persisted  in 
tliat  line  of  conduct.  As  a  natural  result  of 
these  conditions  tliere  occurred  In  June  or 
July,  1912,  the  one  quarrel  in  which  any  at- 
tempt or  act  of  physical  violence  Is  shown. 
The  woman  referred  to  came  to  the  door  .of 
the  house  where  the  parties  lived  and  en- 
tered, or  was  about  to  enter,  when  defendant 
objected  to  her  presence  and  ordered  her 
away.  Thereupon  plaintiff  Interfered  and 
said  she  need  not  go.  Defendant  liecame  ex- 
cited, and  ran  into  a  bedroom  where  a  re- 
volver was  kept,  and  laid  hold  of  It  for  the 
purpose,  as  she  says,  of  driving  the  woman 
out  of  the  house.  The  plaintiff  followed  bis 
wife,  seized  and  struck  her,  and  wrested  the 
revolver  from  her  hand.  Describing  the 
struggle  he  himseU  says: 

"I  grabbed  her,  and  she  said,  'Ton  get  away.' 
and  I  slapped  her  aud  threw  her  on  the  bed. 
It  all  arose  from  Mrs.  Tufts  being  there:  that 
is,  that  part  of  it  started  from  that,  and  Mrs. 
Groves  got  a  black  eye  as  the  result.  We  lived 
together  as  man  and  wife  after  that." 

Again  be  says: 

"I  struck  her  with  my  right  hand.  I  slapped 
her  on  the  jaw,  and  finally  got  hold  of  her  and 
threw  her  on  the  bed  and  took  the  gun  away 
from  her." 

Even  after  this  they  resumed  family  re- 
lations, and  from  that  time  on  the  plaintiff 
shows  no  other  act  of  violence  or  anything 
which  by  any  stretch  of  Imagination  could 
be  called  cruel  or  Inhuman  treatment  en- 
dangering his  life.  Be  says  he  intended  to 
return  to  his  wife  from  Chicago,  and  would 
have  done  so  only  he  heard  that  she  had  tak- 
en legal  advice  upon  the  subject  of  prosecut- 


ing him  for  desertion,  and  thereupon  he  fore- 
stalled such  action  by  suing  for  divorce. 

The  record  is  without  support  for  the  con-' 
elusion  that  the  life  of  plaintiff  has  t>eea 
endangered  In  any  manner  by  the  alleged 
abuse  or  cruelty  of  the  defendant,  and  the 
charge  that  she  neglected  plaintiff  in  sick- 
ness is  not  proven.  So  lacking  Is  the  case  in 
aU  apparent  merit  that  It  BUgr;ests  a  doubt 
whether  the  whole  record  is  before  us,  but 
the  appeal  appears  to  have  been  regularly 
taken,  and  the  abstract  purports  to  present 
aU  the  evidence  material  to  the  Issues  tried. 
Upon  such  showtDg  and  in  the  absence  of  any 
appearance  by  the  appellee  to  question  or 
deny  it  we  are  bound  to  accept  It  and  reach 
our  conclusions  therefrom.  We  have  there- 
fore to  hold  ttiat  the  petition  for  divorce 
should  have  been  dismissed. 

The  decree  below  must  be  reversed,  except 
as  to  the  taxation  of  costs.  Costs  of  this 
court  win  be  taxed  to  the  appellee. 

Reversed. 

DEEMER,  O.  J.,  and  EVANS  and  PRES- 
TON, JJ,,  concurring. 


LASSEMi  V.  CLEMENTS.     (No.  30068.) 
(Supreme  Court  of  Iowa.     June  19,  1915.) 

Appeai,  and  Ebbob  <3s>978— Rxvibw— Obdeb 

Gbantino  New  Tbial. 

^Vhere  on  motion  for  a  new  trial  there  was 
some  evidence  to  sustain  the  trial  court's  belief 
that  incompetent  and  prejudicial  gossip  had 
reached  the  jury  and  influenced  the  verdict  re- 
sulting in  a  miscarriage  of  justice,  the  order 
granting  a  new  trial  will  not  be  disturbed,  as 
such  an  order  will  not  be  reversed  unless  it  is 
so  clearly  and  palpably  wrong  as  to  indicate  an 
abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3866-3870;  Dec.  Dig.  ®=» 
978.] 

Appeal  from  District  Court,  Polk  County; 
Charles  A.  Dudley,  Judge. 

Action  to  recover  damages  for  an  alleged 
breach  of  contract  made  la  settlement  of  pri- 
or controversies  between  the  parties.  There 
was  a  verdict  for  plaintiff  which,  on  motion 
of  the  defendant,  was  set  aside  and  a  new 
trial  granted.  From  this  ruling  the  plaintiff 
appeals.    Affirmed. 

Chester  J.  Eller,  of  Des  Moines,  for  appel- 
lant. A.  B.  HalUday  and  J.  M.  Parsons,  both 
of  Des  Moines,  for  appellee. 

PER  CURIAM.  Counsel  for  appellant  con- 
cedes, as  of  course  he  must,  that  this  court 
will  not  reverse  an  order  granting  a  new  trial 
unless  the  ruling  is  so  clearly  and  palpably 
wrong  as  to  indicate  an  abuse  of  discretion 
on  the  part  of  the  trial  court  We  sliall  not 
take  the  time  to  state  the  alleged  facts  con- 
nected with  the  quarrel  which  has  led  these 
amiable  ladles  into  a  protracted  series  of  law- 
suits. It  is  enough  to  say  that  tho  trial  court, 
having  the  'evidence  before  it,  believed  that 
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Incompetent  and  preiJudlcial  gossip  bad  found 
its  way  tliroDglk  some  crevice  into  tbe  jury 
room  and  influenced  tbe  verdict  resulting  in 
a  miscarriage  of  Justice.  The  showing  may 
have  been  weak  and  it  is  very  possible  that 
the  motion  oonld  have  been  denied  without 
error,  but  that  is  not  a  dedslve  considera- 
tion. There  was  at  least  some  evidence  tend- 
ing to  sustain  the  motion;  tbe  court  below 
could  better  understand  and  appreciate  its 
weight  and  bearing  than  can  this  court,  and 
If  having  in  mind  all  the  facts  and  the  ap- 
pearance, conduct,  and  bearing  of  the  parties 
on  the  trial  it  was  impressed  with  the  beUef 
that  a  new  trial  was  required  in  tbe  Interest 
of  justice,  there  was  no  abuse  of  discretion 
in  ordering  It. 

The  api>eal  cannot  be  sustained,  and  the 
ruling  complained  of  Is  affirmed. 


BENJAMIN  V.  PETERSEN  HEAT,  LIGHT 
&  POWER  CO.  et  aL    (No.  20657.) 

(Supreme  CJourt  of  Iowa.    June  18,  10150 

1.  APFBAI,  AMD   SRROB   «=»103— OBJICTTONSr— 
COJfPULINT— MiSJOlNDBB  OF   CAUSES. 

In  a  mortgage  foreclosure  suit,  an  objection 
that  the  complaint  is  maltifarioua  is  waived 
where  first  made  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  122&-1238, 1240;  Dec.  Dig. 
«=»103.] 

2.  MOKTOAOES  <S=>417  —  FoBECLOStmE  —  PEB- 

soNS  Entitled  to  Foreclose. 

Plaintiff  may  maintain  a  mortgage  fore- 
dosure  suit,  although  at  tbe  time  of  the  filing 
of  the  bill  be  has  pledged  the  notes  and  mort- 
gages to  another,  since  he  remains  the  owner 
in  equity,  subject  to  a  lien  in  favor  of  the 
pledgee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  U  1227-1236;   Dec.  Dig.  «S=»417.] 

3.  Appeal  and  Ekbob  $=>1056  —  RXTOCW  — 
Haruless  Error. 

In  a  mortgage  foreclosnre  snit,  ezclasion 
of  evidence  as  to  who  employed  the  attorney  of 
record  for  plaintiff  was  not  error,  it  being  im- 
material, and  other  evidence  showing  It  was  not 
plaintiff. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4187-4193,  4207;  Dec 
Dig.  «=>1066.] 

4.  CJONTTNUANCE    «=»23— GbOTJWDS. 

In  a  mortgage  foreclosure  suit,  tbe  trial 
coort  did  not  abuse  its  discretion  in  refuging  a 
continuance,  asked  in  order  that  defendants 
might  show  that  the  notes  and  mortgage  had 
heia  pledged,  since  such  fact  would  constitute 
no  defense  of  tbe  action. 

[E^.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig,  {§  67-71 ;    Dec.  Dig.  <S=>23.]  . 

Appeal  from  District  Court,  Hardin  Coun- 
ty; R.  IL  Wright,  Judge. 

Action  in  equity  to  foreclose  a  mortgage. 
Decree  for  plaintiff.  Defendants  appeal.  Af- 
flrmed. 

E.  H.  Lundy  and  Dean  W.  Pelsen,  both  of 
Eldora,  for  appellants.  Williams  &  HufT,  of 
Eldora,  and  W.  B.  Wilson,  of  Chicago,  IlL, 
for  appellee. 


I^B  OURIAM.  We  cull  from  Uie  record 
the  following  statement,  which  we  think  taliv 
ly  states  the  case,  nie  Iowa  Falls  Electric 
Light  &  Power  Company,  while  tbe  owners 
of  an  electric  light  plant  at  Iowa  Falls,  ex- 
ecuted three  mortgagee  The  second,  secur- 
ing notes  aggregating  some  $14,000,  was  own- 
ed by  the  plaintiff.  Default  was  made,  and 
this  action  commenced  to  foreclose.  The 
contentions  of  the  defendant  are,  substantial- 
ly, that  in  1010,  a  former  bill  was  filed  to 
foreclose  the  same  mortgages,  which  proceed- 
ed until  April  7,  1910,  when  formal  decree 
of  foreclosure  was  rendered ;  that  is,  a  draft 
of  a  decree  was  signed  by  the  judge.  At  the 
same  date  a  contract  was  made  between 
plaintiff  and  O.  F.  Petersen,  providing, 
among  other  things,  that  the  decree  signed 
by  tbe  judge  should  be  deposited  with  one 
Harris  in  escrow  pending  the  carrying  out 
of  the  other  provisions  of  the  contract  That 
contract  was,  in  substance,  an  effort  on  the 
part  of  plaintiff  and  the  defendant  Petersen 
to  fund  all  the  indebtedness  of  tbe  defendant 
company  by  Issuing  bonds  secured  by  a  mort- 
gage for  $50,000  on  the  company's  plant; 
that  Petersen  should  deliver  these  bonds  to 
plaintiff;  that  the  bonds  were  to  be  Issued  to 
pay  off  the  tbree  mortgages  on  the  plant,  and 
Petersen  was  to  retain  $7,000  of  them  for 
himself;  that  Petersen  should  forward  to 
plaintiff  a  complete  statement  of  the  con- 
dition of  the  plant,  and  an  abstract,  and  pay 
Benjamin  $250.  Plaintiff  was  then  to  look 
after  Utbograpblng  the  bonds  and  send  them 
to  Petersen,  who  was  to  execute  them  and 
file  with  Harris  in  escrow.  When  Benjamin 
delivered  up  the  notes  in  satisfaction  of  the 
two  mortgages,  the  bonds  were  to  be  turned 
over  to  him.  There  is  no  undertaking  by 
Benjamin  that  he  will  do  these  things,  but 
merely  a  provision  that  if  he  does  secure  tbe 
releases  of  the  three  mortgages,  be  is  to  be 
given  tbe  $50,000  of  bonds,  less  $7,000  re- 
tained by  Petersen.  The  bonds  were  never 
issued,  and  nothing  was  done  under  the  con- 
tract. It  is  conceded  by  appellee  that  if  the 
bonds  Iiad  been  issued  and  plaintiff  had  receiv- 
ed them  in  satisfaction,  that  would  have  been 
a  defense.  The  effort  to  clean  up  the  whole 
debt  by  issuing  the  bonds  failed,  as  plaintiff 
claims,  and  the  court  found,  because  the  fran- 
chises for  the  use  of  the  streets  expired  In 
about  2  years,  whereas  Petersen  represented 
to  plaintiff  that  they  ran  for  20  years ;  and 
no  bonds  maturing  in  20  years  could  be  plac- 
ed on  a  franchise  expiring  in  2  years.  At 
any  rate,  as  stated,  tbe  bonds  that  were  to 
be  Issued  to  pay  the  notes  secured  by  this 
mortgage  were  not  Issued.  In  a  further 
effort  to  adjust  these  matters,  an  arrange- 
ment was  made  between  Benjamin  and  Peter- 
sen looking  toward  a  trade  for  some  Oregon 
land.  The  third  mortgage  on  the  light  plant 
was  owned  or  represented  by  one  Hill.  It 
was  also  additionally  secured  by  a  lien  of 
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gome  character  on  some  kind  of  plant  at  ICar- 
shalltown.  As  before  Indicated,  tbe  contem- 
plated settlement  betvreen  Benjamin  and 
Petersen,  wbich  was  not  consummated,  pro- 
vided for  some  bonds  to  be  retained  by  Peter- 
sen. Tbe  tbird  mortgage  was  of  small  value, 
and  It  was  doubtless  boped  that  It  could 
be  provided  for  for  a  nominal  consideration. 
Petersen  had  already  claimed  tbe  title  to 
some  land  in  Oregon.  It  seems  tbe  Oregon 
land  was  subject  to  a  mortgage,  which  had 
been  foreclosed,  a  sale  had  been  had  under 
the  decree,  and  all  but  four  days  of  the  time 
for  redemption  had  expired.  While  matters 
were  in  this  condition,  with  negotiations 
pending  for  an  exchange  to  Petersen  of  the 
Indebtedness  secured  by  the  third  mortgage 
before  referred  to,  and  also  by  the  Marshall- 
town  property  for  the  Oregon  equity,  Peter- 
sen gave  Benjamin  what  purported  to  be  an 
abstract  of  title  and  a  lease  of  the  Oregon 
land,  together  with  a  deed,  in  which  no  gran- 
tee was  named.  Tbe  answer  alleges  that 
said  deed  and  abstract  were  accepted  as  a 
settlement  in  full  of  all  the  claims  of  the 
plaintiff  against  each  and  all  of  the  defend- 
ants. We  think  the  evidence  does  not  show 
any  such  agreement,  and  the  paper  executed 
between  the  two  does  not  show  this.  The 
whole  matter  was  not  completed.  The  mem- 
oranda or  receipt  just  referred  to  provides 
that: 

"If  I  can  get  a  satisfactory  settlement,  satis- 
factory to  me  of  the  incumbrances  on  said  farm, 
that  the  deal  on  tbe  Iowa  Falls  plant  goes 
through,"  as  per  our  previous  arrangement;  if 
not  the  papers  should  be  returned. 

It  Is  conceded  by  appellee  that  the  papers 
should  probably  have  been  returned,  as  tbe 
deal  was  not  completed,  but  contends  that 
the  fact  that  an  abstract  of  title  of  the  Ore- 
gon land,  with  the  blank  deed,  had  been  left 
with  plaintiff  does  not  pay  the  mortgage. 
These  are  the  only  defenses  set  up  in  tbe 
pleadings.  They  are  not  now  seriously  relied 
upon  by  appellant.  We  say  this  because 
these  matters  are  not  covered  by  the  assign- 
ments of  error  which  have  been  made.  Up- 
on the  trial  the  facts  were  found  against 
appellants^  and  reliance  is  now  placed  by  ap- 
pellants upon  matters  more  or  less  technical. 

[1]  It  should  have  been  stated  that,  in 
addition  to  the  foreclosure  of  the  mortgage, 
a  Judgment  was  rendered  against  O.  F.  Peter- 
sen on  the  note  for  $1,000,  and  of  this  com- 
plaint Is  made  on  the  ground  that  the  au- 
thority of  a  managing  agent  to  sign  negotia- 
ble paper  must  be  shown.  But  It  appears 
that  the  note  was  made  by  the  manager  of 
the  business,  and  the  testimony  of  the  man- 
ager is  that  he  reported  the  execution  of  this 
note  to  Petersen,  and  it  was  contended  for 
appellee  that  If  there  was  any  question  of 
the  authority  of  the  agent  to  make  the  note 
It  must  have  been  raised  promptly,  and  the 
failure  to  make  any  objection  is  a  ratifica- 
tion, and,  further,  that  the  authority  of  a 
general  manager  of  a  commercial  business 
does,  prima  fade,  extend  to  the  making  of  a 


promissory  note  for  his  prindpaL  We  tfatidc 
the  only  question  there  conld  be  as  to  the 
propriety  of  the  Judgment  against  Petersea 
on  this  note  is  whether  the  one  suit  to  fore- 
close the  mortgage,  and  in  the  same  action 
to  recover  judgment  on  the  note,  might  not 
be  regarded  as  multifarious.  But  no  objec- 
tion was  made  thereto,  and  it  Is  waived. 
C!ode,  i  3547.  The  objection  is  first  made  on 
appeal. 

[2]  2.  It  is  objected  that  tbe  suit  cannot  be 
maintained  in  the  name  of  tbe  plaintiff,  be- 
cause at  tbe  time  the  bill  was  filed  the  plain- 
tiff had  pledged  the  notes  and  mortgages  in 
suit  to  one  Lamb.  But  It  has  been  hdd  that, 
while  upon  a  pledge  of  negotiable  or  other 
securities  tbe  technical  l^al  title  may  pass 
so  as  to  enable  the  pledgee  to  maintain  a  suit 
at  law  in  his  own  name,  the  assignor  or  pledg- 
or, the  original  owner,  remains  the  owner 
in  equity,  subject  to  a  Hen  in  favor  of  the 
pledgee,  and  may  maintain  a  suit  In  equity 
as  such  owner.  Gllman  t.  Beitman,  137 
Iowa,  336,  113  N.  W.  932. 

[3]  3.  It  is  contended  by  appellants  that 
the  witness  Wilson  should  have  been  requir- 
ed to  testify  as  to  his  appearance  and  em- 
ployment in  the  case.  Witness  was  also  an 
attorney  of  record  for  plaintiff,  and  declined  to 
answer  some  of  the  questions  propounded  to 
him  because  they  were  privileged  as  between 
himself  and  his  client.  We  think  he  did 
answer  as  to  his  appearance  and  employ- 
ment The  record  shows,  among  other  ques- 
tions asked: 

"Q.  Did  Mr.  Benjamin  employ  you— I  will 
put  it  that  way— to  appear  here  m  this  case? 

"Ciourt:   You  may  answer  that  question. 

"A.  Mr.  Benjamin  requested  me  and  author- 
ized  me  to  appear  for  him.  Q.  Did  he  em- 
ploy you  to  do  so?  A.  That  is  a  legal  concln- 
sion,  I  should  say.  Mr.  Benjamin  has  not  paid, 
and  I  think  I  can  properly  say  he  has  not 
promised  in  word  to  pay  me  an;  money  for  my 
servites.  Q.  So  you  have  neither  an  oral  prom- 
ise nor  a  written  promise  from  Mr.  Benjamin  to 
pay  you  for  your  services  in  this  case?  A.  Un- 
less it  may  be  Implied  from  the  fact  that  I  am 
rendering  services  with  Mr.  Benjamin's  knowl- 
edge and  approval." 

A  number  of  questions  were  asked  along 
this  line.  As  to  those  questions  wherein  the 
witness  was  excused  from  answering,  we 
think  they  related  to  confidential  and  privi- 
leged communications.  Furthermore,  the 
question  as  to  who,  if  any  one,  employed  Mr. 
WUson,  was  not  a  fact  that  tended  to  sustain 
any  Issue  tendered  by  the  defendant  Tbe 
only  bearing  this  could  have  would  be  upon 
the  daim  of  appellants  that  at  the  time  of 
the  trial  another  person  had  become  the  legal 
owner  of  the  notes  and  mortgages  In  suit 
The  only  matter  of  Importance  from  appel- 
lants' standpoint  would  be  to  show  that  Mr. 
Wilson  was  not  employed  by  plaintiff.  There 
was  other  evidence  In  tbe  case  to  the  effect 
that  plaintiff  was  not  employing  Wilson. 
But,  for  the  reasons  given  In  the  prior  divi- 
sion of  the  opinion,  we  think  this  Is  imma- 
terial. 
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[4]  For  the  same  reason,  tbere  was  no 
abuse  of  discretion  of  the  trial  court  in  over- 
mlins  defendants'  motion  for  a  contlnnance. 
The  continuance  was  asked  in  order  that 
defendants  might  show  that  the  notes  and 
mortgage  had  been  pledged  and  that  the  legal 
title  was  in  another. 

Our  conclusion  is  that  the  appeal  Is  with- 
out merit,  and  the.  judgment  and  decree  of 
the  district  court  is  affirmed. 

Affirmed. 

I>£EMER,  O.  J.,  and  EVANS,  WB3AVER, 
and  PRESTON,  JJ.,  concurring. 


STATE  V.  BOSCH.    (No.  30243.)t 
(Supreme  Court  of  Iowa.     June  10,  1915.) 

1.  Criuinal  Law  «=>511,  741— Testimony  of 
Accomplice— Sufficiency   of   Cobboboka- 

TION. 

In  a  prosecution  for  larceny,  circumstantial 
evidence  corroboratiDg  the  testimony  of  an  ac- 
complice held  sufficient  to  take  the  case  to  the 
jury,  under  Code,  §  5489,  providing  that  a  con- 
viction cannot  be  had  on  the  testimony  of  an 
accomplice,  unless  corroborated  by  other  evi- 
dence tending  to  connect  the  defendant  with  the 
commission  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  1128-1188,  1221,  1705,  1713, 
1716, 1717, 1727,  1728;  Dec.  Dig.  «S=»511.  741.] 

2.  (Tbihiitai.  Law  ®=>511— Tzbtimont  of  Ao- 
compuck  —  cobbobobation  —  glbouustar- 
txal  evioence. 

Circumstantial  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the  crime 
may  be  Bu£Bclent  to  corroborate  the  testimony 
of  an  accomplice,  though  it  is  not  entirely  in- 
consistent with  his  innocence. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law.  Cent  Dig.  Si  1128-1137;   Dec.  Dig.  «=> 
Bll.J 
8.  CBncmAi.  Law  «s»822  —  Apfeai.  —  Hasu- 

LXaa    ErBOB— IRBTBUCTIONS. 

In  a  prosecution  for  larceny,  an  instruction 
as  to  the  corroboration  of  an  accomplice,  which 
stated,  amonc  other  things,  that,  in  order  to 
convict,  the  testimony  of  the  accomplice  must 
be  corroborated  by  other  credible  evidence, 
though  objectionable  as  permitting  an  inference 
that  it  assumed  the  truth  of  the  testimony  of 
the  accomplice,  was  not  prejudicial,  where  the 
rest  of  the  charge  clearly  stated  the  correct 
rule  as  to  the  necessity  of  proving  every  mate- 
rial fact  beyond  a  reasonable  doubt,  and  that  the 
jurors  were  the  sole  judges  of  the  credibility  of 
the  witnesses,  with  cautions  as  to  the  care  which 
they  should  exercise  in  weighing  the  testimony. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1090,  1001.  1094,  1905,  3158; 
Dec.  Dig.  «=»822.] 

4.  Cbiminal  Law   <S=»1163— Apfeai<— Habv- 

ixss  Ebbob— Technicai,  Ebbob. 

The  tendency  of  the  court  is  to  restrict, 
rather  than  enlarge,  the  application  of  the  rules 
presuming  prejumce  because  of  technical  in- 
accuracies in  the  instructions,  unless  the  error 
is  so  material  that  there  is  reasonable  ground 
to  fear  that  the  jury  were  misled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent  Dig.  H  3090-3098;  Dec.  Dig.  «=> 
1163.] 

Appeal  trom  District  Court,  Taylor  Coun- 
ty;   H.  K.  Evans,  Judge. 
The  defendant  was  Indicted  and  convicted 


upon  a  charge  of  larceny.  His  moti(m  for 
new  trial  having  been  overruled,  he  brings 
the  case  to  this  court  upon  appeal.    Affirmed. 

W.  M.  Jackson  and  McCoun  &  Brant,  all 
of  Bedford,  for  appellant  Geo.  (Tosson,  At- 
ty.  Gen.,  and  John  Fletcher,  Asst.  Atty.  (Sen., 
for  the  State. 

WEAVER,  J.  A  team  of  horses  belonging 
to  Henry  IXussell  were  stolen  from  the  own- 
er's premises  In  the  south  part  of  Taylor 
county  near  the  Missouri  state  Une  on  the 
night  of  March  10,  1914.  On  the  morning  of 
the  second  day  thereafter  they  were  found 
in  a  livery  stable  in  the  town  of  MaryvlUe, 
across  the  line  in  Missouri.  The  theory  of 
the  state  la  that  on  the  afternoon  of  March 
10th  the  appellant,  who  lived  In  Blockton, 
Taylor  county,  of  this  state,  together  with 
one  Lloyd  Conder,  hired  a  team  at  a  livery 
stable  in  Blockton,  and  drove  south  to  Isa- 
dora, on  the  Missouri  side  of  the  state  line. 
From  this  place  they  are  said  to  have  gone 
to  the  town  of  Athelstan,  on  the  Iowa  side 
of  the  line,  where  they  remained  until  about 
10  o'clock  p.  m.,  and  then  went  on  about  six 
miles  to  the  Russell  farm,  where  they  stole 
the  horses.  The  larceny  having  been  ac- 
complished, the  state  further  claims  that  ap- 
pellant drove  home  to  Blockton  with  the 
team  which  they  had  hired  at  that  place, 
while  Conder  took  the  stolen  team  to  a  livery 
stable  In  Maryville,  Mo.,  where  they  were 
afterward  discovered  and  reclaimed  by  the 
owner.  Both  appellant  and  Conder  were  in- 
dicted for  the  alleged  offense.  Cinder  en- 
tered a  plea  of  guilty,  and  at  the  time  of 
the  trial  below  had  been  in  the  penitentiary 
several  months.  He  was  used  as  a  witness 
for  the  state  against  appellant,  and  told  in 
detail  his  story  of  the  crime  According  to 
this  testimony,  appellant  and  Conder  were 
together  in  Blockton  from  time  to  time  prior 
to  the  larceny,  and,  appellant  having  propos- 
ed that  they  together  steal  the  team,  arrange- 
ments were  made  therefor ;  it  being  the  pur- 
pose to  take  the  horses  to  MaryvlUe,  Mo., 
and  sell  them  and  divide  the  proceeds.  Pur- 
suant to  this  plan,  he  further  says,  appel- 
lant procured  a  team  at  a  livery  stable  in 
Blockton,  and  according  to  appointment  drove 
to  a  certain  bridge  where  Conder  was  await- 
ing him.  They  drove  south  arriving  at  Isa- 
dora about  3  or  4  o'clock,  going  thence  to 
Athelstan,  arriving  there  about  7  or  8  o'clock. 
An  hour  or  two  later  they  continued  in  the 
direction  of  Bussell's  farm.  On  the  road 
there,  Conder  says,  they  stole  a  buggy  and 
harness  belonging  to  one  Bounds,  tying  the 
buggy  behind  the  one  they  were  driving. 
Having  taken  the  Russell  horses,  they  har- 
nessed them  with  the  stolen  harness  and 
hitched  them  to  the  stolen  buggy.  Then,  be 
says,  appellant  drove  back  to  Blockton  with 
the  hired  team,  while  he  himself  drove  to 
MaryvlUe    with    the    stolen   outfit      Before 
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readilng  Maryrillle  he  left  the  bnggy  by  the 
roadside,  then  mounted  one  horse,  and,  lead- 
ing the  other,  he  took  them  to  the  stable 
where  they  were  found  some  24  hours  later. 
In  the  buggy  driven  from  Blockton  were  a 
pair  of  baiters  belonging  to  that  team,  and 
according  to  Conder  one  of  these  halters  was 
put  upon  one  of  the  horses  stolen  from  Rus- 
sell, and  according  to  the  undisputed  evi- 
dence this  halter  was  found  on  one  of  the 
Russell  horses  in  the  stable  at  Maryville.  It 
Is  conceded  that  on  the  day  following  the 
theft  of  the  horses  the  appellant,  having  re- 
turned the  hired  team  to  its  stable  in  Block- 
ton,  took  a  railway  train  to  Maryville,  where 
he  again  met  Conder.  According  to  Conder, 
appellant's  errand  there  was  to  obtain  a  di- 
vision of  the  proceeds  of  the  sale  of  the  hors- 
es, but,  finding  that  Conder  had  not  been  able 
to  make  the  sale,  it  was  arranged  that  appel- 
lant should  return  home,  and  that  Conder 
should  find  sale  for  the  horses  and  bring  the 
money  to  Blockton  on  the  following  Friday. 
Appellant  did  return  to  Blockton  the  next 
morning.  As  a  witness,  appellant  admits  his 
going  to  Isadora  and  Athelstan  with  Conder 
on  the  evening  of  March  10th,  but  claims 
that  he  left  his  companion  at  that  place  and 
returned  home.  In  explanation  of  the  trip 
be  says  (and  in  this  he  has  some  corrobora- 
tion) that  Conder  was  in  hiding  to  avoid  ar- 
rest or  process  of  some  kind  in  connection 
with  another  matter,  and  that  at  Conder's 
request  he  hired  the  team  for  the  purpose 
of  driving  him  across  the  state  line  into  Mis- 
souri. He  further  says  that  before  leaving 
Conder  at  Athelstan  on  the  evening  of  the 
lOtb  Conder  discovered  that  he  had  left  his 
suit  case  or  gripsack  in  Blockton,  and,  as  he 
did  not  wish  to  appear  publicly  in  that  place 
and  run  the  risk  of  arrest  or  service  of  pro- 
cess, as  above  stated,  it  was  arranged  that 
appellant  should  come  to  Maryville  the  next 
day  and  bring  the  grip.  This,  he  says,  was 
his  only  errand  in  Maryville  that  day.  Other 
evidence  was  offered  by  the  state  largely  di- 
rected to  the  fact  that  the  two  young  men 
were  seen  together  at  Isadora,  Athelstan,  and 
Maryville  on  the  occasions  already  mention- 
ed; but,  as  there  is  no  dispute  of  these 
facts,  we  need  spend  no  further  time  on  their 
statement.  There  was  also  some  corrobora- 
tion of  the  story  of  the  appellant  with  refer- 
ence to  other  material  parts  of  hla  testimony. 
But  there  is  no  room  for  argument  or  dis- 
pute upon  the  proposition  that  the  case  was 
one  for  the  jury,  unless  we  can  say,  as  a 
matter  of  law,  from  the  record  before  us, 
that  no  corroboration  was  shown  of  the  tes- 
timony of  Conder,  who  is  a  confessed  accom- 
plice. 

[1]  It  is  urgently  and  aUy  argued  for  ap- 
pellant that  the  record  is  void  of  any  com- 
petent corroborating  evidence  which  tends  to 
connect  him  with  the  commission  of  the  of- 
fense charged,  but  we  find  this  position  can- 
not be  sustained  without  ignoring  testimony 
which,  if  believed  by  the  jiuy,  satisfieB  the 


requirement  of  the  statute  relating  to  the 
corroboration  of  an  accomplice  (Code,  1 6489). 
For  example,  appellant  admits  that  on  the 
night  of  the  alleged  crime  he  accompanied 
Conder  from  Blockton  to  Isadora,  and  thence 
to  Athelstan,  where  Conder  made  a  call  upon 
a  young  lady  acquaintance.  After  waiting  a 
while,  he  says  he  went  to  the  place  and  call- 
ed Conder,  who  came  out,  and  they  drove  to- 
gether  north.  Thus  far  as  to  the  association 
of  the  two  persons  together  on  that  evening 
appellant  himself  furnishes  the  needed  cor- 
roboration down  to  the  point  of  his  departure 
from  Athelstan.  The  young  lady  upon  whom 
the  call  was  made  testifies  that  she  saw  them 
start  away  together  In  the  bnggy.  In  fair- 
ness to  the  appellant  it  should  be  said,  how- 
ever, that  be  claims  they  both  came  back  to 
town  together  before  he  left  for  Blockton, 
but,  so  far  as  any  disinterested  witness 
speaks,  they  were  last  seen  together  driving 
from  Athelstan  late  In  the  evening  of  the 
date  on  which  the  horses  were  stolen  and  In 
easy  reach  of  the  place  where  the  crime  was 
committed.  Appellant  also  himself  corrobo- 
rates the  state's  theory  of  the  close  associa- 
tion of  the  parties  within  a  few  hours  after 
the  horses  were  taken,  and  their  coming  tx)- 
gether  at  or  near  tlie  stable  where  the  horses 
were  being  kept  His  explanation  of  his 
trip  to  Missouri  on  the  day  following  the 
theft  has  a  somewhat  strained  and  unnatural 
appearance.  It  may,  of  course,  be  true,  but  its 
credibility  and  w^gbt  were  for  the  Jury. 
But  perhaps  the  most  significant  circum- 
stance and  the  one  hardest  to  explain  on  the 
theory  of  appellant's  entire  innocence  is  the 
one  we  have  mentioned  with  reference  to  a 
halter  belonging  to  a  horse  procured  by  him 
at  BlocktCMi,  and  found  on  one  of  the  stolen 
horses  in  MaryvtUe.  It  is  not  only  corrobo- 
rative of  the  testimony  of  the  accomplice,  bat 
fills  the  demand  of  the  statute  for  "other  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  offense."  It  was  ap- 
pellant who  hired  the  team  at  Blockton;  It 
was  he  to  whom  the  outfit  including  the  hal- 
ter was  committed;  and  it  was  he  who  re- 
turned the  team  and  buggy  without  the  halter 
which  was  found  on  the  Russell  horse  In 
Maryville.  If,  for  instance,  a  cap  proved  to 
belong  to  appellant  had  been  found  In  the 
Russell  stable  on  the  following  morning,  and 
it  further  api)eared  that  he  had  returned 
home  bareheaded  late  the  night  before,  no 
one  would  deny  the  competency  of  such  proof 
or  its  legitimate  tendency  to  connect  him 
with  the  commission  of  the  offense;  yet  no 
good  reason  can  be  assigned  why  evidence  of 
the  latter  state  of  facts  should  be  held  com- 
petent for  that  purpose  which  does  not  ap- 
ply to  the  drcnmstance  which  is  here  shown. 
In  so  holding  the  court  does  not  assume  the 
truth  of  the  testimony,  or  that  it  established 
the  guilt  of  the  accused,  but,  rather,  that  It 
makes  a  case  upon  which  the  state  is  en- 
titled to  submit  the  issues  to  the  finding  of  a 
Jury.    As  one  competent  Item  of  corroborat- 
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ine  eTldence  tending  to  connect  the  accneed 
with  tbe  commission  of  tbe  offense  is  as  ef- 
fective as  any  greater  number  to  take  the 
case  to  the  Jury,  we  need  not  prolong  the  dis- 
cussion of  the  testimony.  We  are  quite  dear 
that  the  corroboration  Is  sufficient 

[2]  The  point  upon  which  counsel  dwell 
very  largely  Is  that  tbe  corroborating  evi- 
dence, if  all  true,  Is  still  consistent  with  in- 
nocence of  the  appellant,  and  therefore  Is  not 
such  corroboration  as  tbe  law  requires.    But 
the  sufficiency  of  the  corroboration  is  not  de- 
pendent upon  any  such  test,  nor  do  we  think 
counsel  can  present  any  well-considered  prec- 
edent or  dte  us  to  any  established  principle 
of  law  which  sustains  the  rale  for  which  they 
contend.    The  statute  does  not  require  that 
the  corroboration,  of  Itself  alone,  shall  be 
suffldent  to  make  a  conclusive  case  of  guilt, 
or  that  it  shall  be  entirely  inconsistent  with 
innocence.    It  Is  sufficient  If,  when  rationally 
considered.  It  has  some  legitimate  tendency  to 
connect  the  accused  with  the  commission  of 
the  crime,  and  thereby  lend  support  to  the 
credibility  of  the  accomplice.    And  It  Is  the 
case  thus  made  by  the  testimony  of  the  ac- 
complice, together  with  the  corroborating  evi- 
dence and  other  proof  admitted  on  the  trial, 
on  which  the  verdict  is  to  be  returned.    If  the 
question  of  guilt  depends  upon  circumstantial 
evidence,  then,  of  course,  each  fact  the  estab- 
lishment of  which  is  essential  to  conviction 
must  be  found  Inconsistent  with  any  rational 
theory  of  Innocence ;  but  that  rule  la  not  here 
applicable. 

[3}  The  only  other  point  argued  for  appel- 
lant is  upon  an  exception  to  paragraph  9  of 
the  court's  charge  to  the  Jury,  which  reads  as 
follows: 

"UoTd  Conder,  one  of  the  witnesses  for  the 
state,  has  testified  in  this  case,  and  has  admit- 
ted he  was  present  and  aided  in  stealinx  tiie 
horses  referred  to  in  tbe  indictment  Tou  are 
instructed :  That  the  defendant,  John  Bosch, 
cannot  be  convicted  on  the  testimony  of  Lloyd 
Conder  alone:  but,  in  order  to  justify  a  con- 
viction, the  testimony  of  said  Iiloyd  Conder 
must  be  corroborated  by  other  credible  evidence 
which  shall  tend  to  connect  the  defendant  with 
the  commission  of  the  crime  charged,  and  the 
corroboration  la  not  sufficient  if  it  merely  show 
the  commission  of  the  offense  or  the  circum- 
stances thereof,  but  it  must  tend  to  connect  tbe 
defendant  with  tbe  commission  of  the  crime 
charged.  To  be  sufficient,  the  corroborating  ev- 
idence should  apply  to  some  part  of  the  testi- 
mony that  is  material  to  the  issue.  It  must 
also  tend  to  show  that  the  defendant  committed 
the  crime  charged  in  the  indictment.  It  is  not 
snffident  corroboration  to  prove  tbe  offense 
was,  in  fact,  committed  in  a  manner  described 
by  Lloyd  Conder,  the  accomplice,  but  you  must 
further  find  that  there  is  evidence  which  involves 
the  defendant  with  the  commission  of  the  crime 
charged.  And,  where  drcumstances  alone  arc 
relied  upon  as  corrohoratlve  evidence,  the  cir- 
cumstances must  be  criminative,  and  be  incon- 
sistent to  some  extent  with  the  innocence  of  the 
defendant" 


The  exception  taken  Is  to  the  effect  that 
the  instruction,  in  substance,  assiuues  or 
takes  for  granted  tbe  truth  of  Conder's  tes- 
timony, and  tliat  all  tbe  Jury  is  required  to 
do  to  convict  the  defendant  is  to  find  that 
Conder  has  been  corroborated  in  some  man- 
ner by  the  testimony  of  other  witnesses.  It 
must  be  admitted  that,  when  submitted  to 
minute  critidsm,  this  charge  is  open  to  some 
objection.  The  statement  of  the  rule  would 
have  been  improved  If,  Instead  of  saying, 
"But  in  order  to  Justify  a  conviction,  the  tes- 
timony of  Lloyd  Conder  must  be  corroborated 
by  other  credible  evidence,"  the  court  had 
said  to  the  Jury,  "But  In  order  to  convict  up- 
on the  testimony  of  Conder,  even  though  yon 
believe  it  to  be  true,  you  must  further  find 
it  corroborated  by  other  credible  evidence," 
etc.;  thus  avoiding  the  inference  which  ap- 
pellant draws  that  the  phrase  "other  credible 
evidence"  immediately  following  a  reference 
to  Conder's  testimony  U  ta  tbe  nature  of  con- 
cession or  recognition  of  its  credibility.  But 
we  are  of  tbe  opinion  that  there  is  no  reversi- 
ble error  In  tbe  charge  as  given.  Its  diief 
fault,  if  any,  is  not  in  anything  it  says,  but 
in  the  wrong  Inference  or  implication  which 
a  Jury  may  draw  therefrom.  Taking  the 
charge  as  a  whole,  it  states  clearly  the  usual 
rules  as  to  the  necessity  that  each  and  every 
material  fact  in  the  state's  case  be  establish- 
ed beyond  a  reasonable  doubt,  and  suggested 
the  care  which  the  Jury  should  exercise  in 
considering  the  credibility  of  witnesses  and 
weight  of  testimony,  matters  of  which  the 
Jurors  are  told  they  are  tbe  sole  Judges,  and, 
in  the  absence  of  anything  in  the  record  to 
indicate  that  they  were,  in  fact,  misled  in 
any  respect,  this  court  finds  no  showing  of 
error  npon  which  it  can  consistently  inters 
fere  with  the  verdict 

[4]  It  may  be  added  that  the  Industry  ot 
counsel  has  failed  to  find  any  precedent  for 
a  reversal  because  of  this  instruction,  which 
Is  often  given  in  substantially  the  same  form, 
except  in  the  state  of  Texas,  where  there 
seem  to  be  decisions  sustaining  the  point  made 
by  appellant  The  tendency  of  this  court  Is 
to  restrict,  rather  than  to  enlarge,  the  appli- 
cation of  rules  by  which  courts  were  once 
wont  to  imagine  or  presume  prejudice  because 
of  a  technically  Inexact  statement  of  the  law 
to  tbe  Jury,  unless  the  error  Is  of  such  materi- 
al character  that  there  is  reasonable  ground 
to  fear  the  Jury  has  been  led  astray  to  tbe 
injury  of  the  losing  party. 

We  find  no  sufficient  reason  for  ordering  a 
Dew  trial,  and  the  Judgment  appealed  from 
Is  therefore  affirmed. 

DEEMER,  0.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 
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SMITH  y.  BECK.     (No.  30166.) 
(Snpreme  Court  of  Iowa.     June  19,  1915.) 

1.  Appeal   and   Ebbos   ^=31046  —  Review — 
Habkless  EIbbob. 

In  an  action  by  a  trustee  in  bankruptcy, 
defendant  interpreted  literally  a  remark  of  the 
court  that  he  could  not  recover  on  a  counter- 
claim against  the  bankrupt,  instead  of  that  It 
could  only  be  available  to  reduce  the  trustee's 
recovery.  On  the  direct  examination  of  the 
bankrupt  he  was  questioned  concerning  the  al- 
leged counterclaim,  and  in  response  to  the  query 
of  plaintiff's  counsel  whether  the  court  desired 
to  ^o  into  that  matter,  the  court  remarked  that 
plaintiff  could  prove  liis  case  and  let  the  coun- 
terclaim alone  until  defendant  reached  it.  Held 
that,  as  defendant  offered  no  evidence  in  sup- 
port of  the  counterclaim,  and  as  the  courts 
remarks  concerning  proof  were  justified,  defend- 
ant could  not  take  advantage  of  any  error  in 
the  first  remark. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  412&-4131,  41M;  Dec. 
Dig.  «8=»104C.] 

2.  Evidence  ®=»129— SnaiAB  Acts. 

In  an  action  for  the  contract  price  of  dlg- 
-ging  a  well,  where  defendant  claimed  that  the 
water  was  insufficient,  and  was  not  clear,  the 
'digger  may  testify  that  other  wells  dug  by  him 
In  the  same  geological  formation  bad  shown 
the  same  trouble,  but  had  cleared  up  on  pump- 
ing for  some  time. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  388-^93,  396-398;  Dec.  Dig.  «=> 
129.] 

3.  Evidence  €=»545  —  Expebt  Testimont  — 

QUALinCATIONS    OF    \VlTNES8. 

Such  evidence  was  also  competent  on  the 
question  of  the  witness'  qualification  to  testify 
as  nn  expert. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  23(30-2362;    Dec.  Dig.  «=3545.] 

4.  Tbial  €=927— Expebiuenis  and  Tests. 

In  an  action  for  compensation  for  digging 
a  well,  where  defendant  claimed  that  the  water 
supply  was  insufficient,  the  well  digger  may, 
from  another  pump,  illustrate  to  the  jury  the 
defects  in  defendant  s  pump. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  76;  Dec  Dig.  <S=»27.] 

Appeal  from  District  Court,  Ctterokee 
County;    W.  D.  Boles,  Judge. 

Action  to  recover  upon  a  verbal  contract 
between  one  Byoure  and  the  defendant  to 
sink  a  deep  well  upon  defendant's  farm. 
After  the  suit  was  brought  the  original  plain- 
tiff, Byoure,  was  adjudged  a  bankrupt,  and 
C.  M.  Smltb,  trustee,  was  substituted  plain- 
tiff. There  was  a  trial  to  a  Jury  and  a  judg- 
ment for  plaintiff.  Defendant  appeals.  Af- 
firmed. 

Herrlck  &  Herrlck,  of  Cherokee,  for  appel- 
lant William  Mulvaney  and  Claud  M. 
Smith,  both  of  Cherokee,  for  appellee. 

PER  CURIAM.  There  was  a  conflict  In 
the  testimony  as  to  the  terms  of  the  parol 
contract,  and  as  to  whether  the  original 
plaintiff,  Byoure,  had  complied  with  the 
terms  by  furnishing  water  of  the  quality  and 
in  the  quantity  provided  by  the  contract. 
The  determination  of  these  matters  by  the 
jury  renders  it  unnecessary  for  us  to  discuss 
the  testimony. 


Defendant  filed  a  connterdialm  and  sought 
to  recover  $112.50,  money  paid  by  defendant 
to  apply  on  the  contract,  and  for  $20  for  a 
wagon  sold  to  plaintiff,  which  Items  had  been 
credited  to  the  defendant  In  plaintiff's  state- 
ment of  account,  and  on  the  trial  these  Items 
were  allowed  as  an  offset  against  plaintiff's 
claim,  as  was  also  an  Item  for  boarding  plain- 
tiff and  two  of  bis  men,  which  was  claimed 
for  by  deifendant  In  another  division  of  bis 
counterclaim.  In  another  division  of  the 
counterclaim  defoidant  asked  to  recover  $5.- 
50  for  hauling  done  by  defendant  for  plain- 
tiff at  his  request,  also  for  a  small  Item  of 
freight  paid  by  defendant,  amounting  to  $1.- 
46.  On  the  Item  for  hauling  $3  was  allowed, 
without  dispute,  so  that  the  amount  of  these 
items  of  which  defendant  complains  is  $3.96. 
We  cannot  be  exi>ected  to  spend  a  great  deal 
of  time  on  so  small  a  matter.  We  should  not 
reverse  for  this,  but,  at  moat,  only  reduce 
the  judgment  If  defendant  had  any  just  cause 
of  complaint 

[1 1  One  complaint  of  appellant  Is  that  the 
trial  court  stated  during  the  examination  of 
a  witness  in  regard  to  these  last  two  items 
that  defendant  could  not  recover  Cor  them 
against  the  trustee  in  bankruptcy.  As  stat- 
ed, a  number  of  Items  were  allowed  as  off- 
sets against  plaintiff's  claim,  and  all  the 
Items,  as  we.  understand  the  record,  except 
these  two.  From  the  record  we  think  the 
meaning  of  the  court  was  that  defendant 
could  not  recover  against  the  trustee  In  bank- 
ruptcy on  the  counterclaim  if  plaintiff  did 
not  recover  anything  on  his  claim,  or  for 
an  excess,  If  any,  due  from  defendant  over 
the  amount  due,  if  anything,  from  plaintUC. 
The  defendant  did  not  introduce  any  evi- 
dence as  to  these  two  items,  nor  did  he  offer 
to  do  so  The  difficulty  with  defendant's 
position  Is  now  that  the  only  reference  to 
these  items  in  the  evidence  Is  while  Byoure, 
the  original  plaintiff,  was  on  the  stand  and 
being  examined  in  chief  by  counsel  for  plain- 
tiff, and,  according  to  the  abstract,  plaintiff's 
counsel  asked  Byoure  in  regard  to  the  $1.- 
46  freight  paid,  referred  to  in  the  counter- 
claim; whereupon  counsel  for  defendant  in- 
quired: 

"Docs  the  court  care  to  go  into  this  counter- 
claim? 

"Court:  I  don't  know  why  the  court  should 
go  into  the  counterclaim.  You  can  prove  up 
your  case,  and  let  the  counterclaim  alone  UDtu 
they  reach  it" 

This  of  itself  was  a  sufficient  reason  for 
not  going  into  the  items  now  complained  of 
at  that  time  even  though  counsel  for  defend- 
ant misunderstood  the  court's  remark  as  to  a 
judgment  against  the  trustee,  and,  as  stated, 
no  attempt  was  made  by  the  defendant  to 
prove  the  two  items. 

[2]  2.  The  defendant  claimed  that  plaintiff 
had  not  secured  an  adequate  supply  of  water 
according  to  the  contract,  and  that  the  water 
was  not  clear.  The  plaintiff  testified  that 
there  was  no  limit  to  the  supply  of  water  in 
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tbls  well;  that  there  was  nothing  the  matter 
with  the  water,  just  a  little  milky  was  all; 
that  this  was  due  to  the  particles  of  sand  and 
sandstone ;  that  the  water  would  clear  up  as 
soon  as  the  fine  sand  was  pumped  out;  that 
the  well  was  sunk  in  this  sandstone  about 
20  to  25  feet;  and  that  the  reason  be  did  not 
go  deeper  Into  it  was  because  defendant  ob- 
jected. Over  objection,  plaintiff  was  permit- 
ted to  testify  that  he  had  encountered  Just 
each  substances  In  other  wells ;  the  court 
stating  that  he  might  show  whether  the  wells 
in  the  same  ylclnlty  were  stopped  In  the 
same  sort  of  sandstone,  and  show  what  the 
effect  was  after  pumping  the  well,  lif  it  was 
pumped  for  some  time.  Of  this  the  defend- 
ant complains.  The  witness  had  testlfled 
that  he  had  had  experience  in  digging  wells, 
and  In  the  same  vicinity,  and  we  think  it 
was  proper  to  show  that  the  completing  of 
the  well  in  question  was  in  the  proper  geo- 
logical formations  for  successful  wells  of  the 
kind  in  this  immediate  vicinity;  and,  fur- 
ther, It  was  proper  to  show  these  matters 
as  bearing  upon  his  experience  and  as  a  foun- 
dation for  his  opinion  as  an  expert  that  the 
water  in  this  well  would  clear  up  by  pump- 
ing. 

[3,4]  Another  complaint  of  defendant  Is 
that  the  court  permitted  plaintiff,  as  a  wit- 
ness, to  retfer  to  a  valve  or  a  part  of  a  pump 
which  was  not  a  part  of  the  pump  in  the 
well  in  question.  This  was  identified  as  an 
exhibit  and  introduced  in  evidence.  A  claim 
of  plaintiff  was  that  the  pump  that  defend- 
ant was  using  was  not  in  good  condition, 
or  a  proper  pump,  and  he  used  the  part  of 
another  pump  to  illustrate  his  testimony  and 
to  explain  why,  according  to  Ms  claim,  the 
defendant  did  not  have  a  suitable  pump  and 
for  that  reason  the  defendant  did  not  obtain 
the  amount  of  water  he  claimed  the  well 
should  have  produced.  We  think  there  was 
no  error  at  this  point. 

From  an  examination  of  the  record  we  con- 
dude  that  the  defendant  has  had  a  fair  trial, 
and  that  there  is  no  prejudicial  emnr  in  the 
record. 
The  Jadgment  is  therefore  affirmed. 

DEEMEB,  C.  J.,  and  EVANS,  WEAVER, 
and  PKESTON,  JJ.,  concurring. 


ZBL.LMEB  V.  McTAIGUE.     (No.   80160.) 

(Supreme  Court  of  Iowa.     June  18,  1015.) 

1  Evidence  «=»471  —  Opihioit  Evidence  — 
Statement  of  Fact. 
A  statement  of  a  witness  in  a  position  to 
ace  that  he  did  not  think  that  an  autumobile 

Eassine  on  a  highway  struck  either  of  the  horses 
itched  to  a  wagon  on  the  highway  Is  a  state- 
ment of  fact,  and  not  an  opinion,  and  the  fact 
that  his  point  of  view  was  not  the  best  merely 
affected  the  weight  to  be  given  his  statement. 

_[E!d.   Note. — For    other  cases,   see   Evidence, 
Cent  Dig.  U  2149-2185;  Dec.  Dig.  «=»471.] 


2.  Davaoks  «=»115— Injobt  to  Pbopebtt— 
Repaibs— Measure  of  Dauaoes. 

The  measure  of  damages  for  injury  to  a 
wagon  and  harness  is  the  reasonable  charges 
for  repairs  necessitated  by  the  injury  and  evi- 
dence of  what  was  paid  for  the  repairs,  un- 
accompanied by  any  description  of  the  nature 
or  kind  of  injury,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  a  90,  81,  279,  280;  Dec  Dig.  <S=» 
113.J 

3.  HioHWATs   <S=176— Use   of   Hiqhwats— 
Neqligenck — Statutes — Appucability. 

Where  a  driver  of  a  team  drove  entirely  oat 
of  the  beaten  path  of  a  highway  to  await  the 
passing  of  an  automobile,  and  the  driver  of  the 
automobile  kept  in  the  beaten  path,  the  statute 
providing  that,  on  a  driver  of  a  vehicle  ap- 
proaching another  from  the  rear,  the  driver  of 
the  vehicle  ahead  most  give  up  half  of  the  beat- 
en path,  and  that  the  vehicle  approaching  from 
the  rear  shall  not  return  to  the  path  withm  less 
than  30  feet  of  the  team  which  has  been  passed, 
was  inapplicable  in  determining  the  liability  of 
the  driver  of  the  automobile  for  injuries  caused 
by  the  automobile  either  striking  one  of  the  hors- 
es or  going  so  near  to  it  as  to  frighten  it  and 
cause  the  horses  to  run  away. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {  465;    Dec.  Dig.  «=>176.] 

4.  Apfeai,  and  Ebbob  4=91064  —  H»BiiT.Ba8 
Kkbob  —  Oautionabt  Inbibuctionb  —  Veb- 

BICT. 

The  action  of  the  court  in  defining  a  quo- 
tient verdict  and  warning  the  jury  against  that 
method  of  fixing  the  damages  was  not  prejudi- 
cial to  either  party,  and  was  not  ground  for  re- 
versal within  the  rule  that  cautionary  instruc- 
tions are  within  the  sound  discretion  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i|  4219,  4221-1224;  Dec  Dig. 
«=3l064.] 

Appeal  from  District  Court,  Outhrie  Ooon- 
ty;   Lorln  N.  Hayes,  Judge. 

Action  to  recover  damages  for  the  killing 
of  one  of  plaintlfl's  horses,  for  injuries  to 
another,  and  to  a  wagon  and  harness,  due  to 
the  alleged  negligence  of  defendant  in  care- 
lessly driving  his  automobile  so  close  to  the 
horses  that  they  became  frightened  and  ran 
away.  There  was  a  denial  of  all  negligence 
on  defendant's  part,  and  on  the  Issues  thus 
tendered  the  case  was  tried  to  a  Jury,  result- 
ing In  a  verdict  for  the  plaintiff  for  the  sum 
of  $300,  and  the  defendant  appeala  Re- 
versed. 

Carl  P.  Knox,  of  Stuart,  and  Lynch  & 
Byers,  of  Adair,  for  appellant  A.  M.  Fagan, 
of  Casey,  and  MllUgan  &  Moore,  of  Outhrie 
Center,  for  appellee. 

DEEMER,  C.  J.  Plaintiff  intrusted  his 
team  and  wagon  to  a  young  woman  18  years 
of  age,  who  was  accustomed  to  handling 
horses,  to  drive  the  same  from  his  market 
place  to  his  home  in  the  country  some  two  or 
three  miles  distant.  This  young  woman  had 
been  working  both  inside  plaintiff's  house 
and  out  of  doors  occasionally  in  the  fields; 
and  the  implication  Is  that  she  was  a  strong 
and  rugged  girl.  The  team,  in  so  far  as 
plaintiff  knew,  was  gentle  and  safe,  and  there 
is  nothing  amounting  to   affirmative   proof 
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that  the  wagon  was  not  In  condition.  The 
' wagon  had  two  boxes  upon  it;  and  on  top 
of  the  upper  one  there  was  a  spring  seat 
upon  which  the  driver  waa  seated.  The 
lower  box  was  half  full  of  lumber.  Plain- 
tiff lived  southwest  from  the  town  of  Casey, 
■and  when  the  woman  who  was  driving  the 
team  homeward  had  reached  a  point  some 
two  miles  west  of  the  town,  she  came  to  a 
crossroad  leading  south  toward  plaintUTs 
home,  and  just  as  she  was  turning  the  corner 
to  go  south,  or  about  that  time,  an  automo- 
bile passed  her  going  either  west  or  south. 
This  auto  did  not  frighten  her  team,  but, 
having  turned  the  comer  and  gone  a  short 
distance  south,  she  heard  another  automobile 
coming,  and  to  let  it  pass  she  drove  to  the 
west  side  of  the  north  and  south  highway, 
entirely  outside  the  beaten  path,  and  there 
either  stopped  or  slowed  down  her  team  to 
allow  the  machine  to  go  by.  At  that  time 
another  team  was  coming  from  the  south,  and 
as  It  approached  plaintiff's  team  It  started 
to  turn  out  of  the  road,  and  as  it  got  nearly 
to  where  plaintiff's  team  was  enough  space 
was  left  between  the  two  teams  so  that  de- 
fendant drove  hla  automobile  between  them. 
The  driver  of  the  north-bound  team  signaled 
defendant  to  stop  or  slow  down,  but  whether 
he  did  so  or  not  Is  a  matter  of  sharp  dispute. 
Some  of  the  witnesses  testified  that  he  drove 
through,  practically  between  the  teams,  at 
a  high  rate  of  speed,  and  that  the  machine 
either  struck  one  of  the  plaintiff's  horses  or 
was  driven  so  close  to  it  as  to  frighten  it, 
thus  causing  the  team  to  run  away,  and  to 
do  the  injury  and  damage  complained  of. 

Other  testimony  was  adduced  to  the  effect 
that  upon  signal  defendant  brought  his  ma- 
chine practically  to  a  stop ;  that  with  the  con- 
sent of  the  man  driving  the  north-bound 
team  he  (defendant)  speeded  up  his  car, 
went  by  plalntiCTs  team  without  frightening 
It,  and  passed  to  his  destination,  oblivious  of 
the  fact  that  plaintiff's  team  had  thereafter 
been  frightened,  and  had  run  away,  doing 
the  damage  complained  of. 

There  can  be  no  doubt  under  the  record 
that  the  woman  driving  plaintiff's  team  went 
entirely  out  of  the  beaten  track  and  off  onto 
the  grass  at  the  west  side  of  the  highway, 
and  was  there  stopped  for  the  purpose  of  al- 
lowing defendant's  auto  to  pass,  and  that  she 
gave  no  signal  to  stop  or  slow  down,  and 
there  Is  no  testimony  that  the  team  became 
frightened  until  the  auto  was  directly  abreast 
of  the  team,  or  until  it  struck  one  of  the 
horses,  as  one  of  plaintiff's  witnesses  testi- 
fied. So  that  one  of  the  material  questions 
in  the  case  was  whether  or  not  the  machine 
struck  one  of  the  horses. 

[1]  Defendant  produced  a  witness  who  was 
in  an  adjoining  field,  and  he  was  asked  as 
to  whether  or  not  the  automobile  struck 
either  of  the  horses.  He  answered  that  he 
did  not  think  it  did.  The  answer  was  strick- 
en as  being  the  conclusion  of  the  witness. 
He  was  then  asked  to  state  as  a  fact  whether 


the  machine  struck  either  horse,  but  was  not; 
permitted  to  answer.  These  rulings  were 
erroneous.  The  witness  was  in  a  position  to 
see,  and  whether  or  not  the  automobile  stnictc 
either  of  the  horses  was  a  fact,  and  not  an. 
opinion,  to  which  the  witness  might  properly 
have  testified.  Indeed,  even  it  his  point  oC 
view  were  not  the  best,  his  belief  as  to 
whether  the  team  was  struck  by  the  machine 
was  a  proper  matter  of  inquiry ;  the  weight 
of  it  being  for  the  Jury.  It  was  not  such  an 
opinion  as  the  law  regards  incompetent  be- 
cause a  mere  conclnsion  of  the  witness.  The 
matter  could  not  otherwise  be  brought  before 
the  Jury,  for,  as  a  rule,  the  only  means  of 
telling  whether  or  not  one  object  strikes  an- 
other is  by  observation,  and  the  belief  of  one 
as  to  whether  or  not  there  has  been  an  actual 
collision  is  the  only  method  whereby  to  arrive 
at  the  ultimate  fact  Scrlmgeour  t.  Chase, 
145  Iowa,  372,  124  N.  W-  193. 

[2]  II.  Without  any  description  of  the  na- 
ture and  kind  of  injury  done  to  the  plaintiff's 
wagon  and  harness,  he  was  permitted  to  tes- 
tify over  objection  as  to  what  he  paid  for  re- 
pairing the  same.  The  fact  that  he  was  pat 
to  expense  and  that  he  paid  or  became  ob- 
ligated to  pay  was  doubtless  a  material  in- 
quiry ;  but  his  measure  of  recovery  was  not 
what  he  paid  or  was  charged,  but  the  reason- 
able and  proper  charges  for  such  repairs  as 
were  necessitated  by  reason  of  the  injury  to 
the  property.  The  court  instructed  that  he 
might  recover  fair  and  reasonable  damages 
for  the  Injury  done ;  but,  aside  from  the  tes- 
timony Just  referred  to,  there  was  no  proof 
as  to  what  these  were.  While  we  would  not 
reverse  on  this  ground  alone,  we  call  atten- 
tion to  the  matter  in  order  that  it  may  be 
corrected  on  a  retrial.  The  following  au- 
thorities hold  that  such  testimony  is  erro- 
neous, or  not  sufficient  to  Justify  such  an  in- 
struction as  was  here  given:  Camego  v.  Coal 
Co.,  164  Iowa,  552,  146  N.  W.  38 ;  Elzlg  t. 
Bales,  135  Iowa,  208,  112  N.  W.  640. 

[3]  III.  The  trial  court  gave  the  following 
among  the  Instructions: 

"Seventh.  The  statate  provides  that,  when  a 
person  in  a  vehicle  shall  approach  another  from 
the  rear  upon  the  public  highway  and  desires  to 
pass,  it  sbail  be  tne  duty  of  the  driver  or  op- 
erator of  such  vehicle  ahead  to  give  up  half  of 
the  beaten  path  thereof,  upon  proper  signal  or 
request,  by  turning  to  the  right  The  vehicle 
approaching  from  the  rear  shall  turn  to  the 
left,  and  shall  not  return  to  such  road  or  path 
within  less  than  80  feet  of  the  team  or  vehicle 
which  has  been  passed;  provided,  however,  that 
such  vehicle  need  not  give  such  right  of  way 
when  it  would  jeopardize  the  safety  of  the  driv- 
er or  operator  to  do  so.  Testimony  has  been  in- 
troduced upon  the  trial  of  this  case  tending  to 
show  that  defendant,  in  passing  the  team  of 
plaintiff  at  the  point  of  the  accident,  turned  In- 
to the  road  so  near  to  the  plaintiff's  team  that 
his  auto  struck  one  of  plaintiff's  horses,  or 
came  so  near  to  the  horse  as  to  greatly  frighten 
it,  and  thereby  cause  the  injury  complained  of. 
Should  you  find  from  the  preponderance  of  the 
testimony  that  defendant  at  the  time  of  the  al- 
leged accident  was  attempting  to  pass  plaintiffs 
team  on  the  highway,  and  you  6Dd  that  the 
driver  of  plaintiCTs  team  had  given  the  half  of 
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the  beaten  track  by  turning  to  the  right,  and  70a 
further  find  that  the  defendant  returned  to  the 
track  within  30  feet  from  plaintifTs  team,  and 
so  dOBe  as  to  touch  said  team  or  ao  close  to  it 
as  to  frighten  it,  and  that  the  accident  com- 
plained of  was  the  proximate  result  of  such 
close  proximity  to  plaintiff's  team,  then  and  in 
anch  caiie  defendant  would  be  gnilty  of  negli- 
gence in  the  operation  of  his  .laid  car,  and,  if 
70U  further  find  that  such  negligence  woe  the 
direct  and  proximate  cause  of  the  injur?,  then 
and  in  such  case  plaintiff  would  be  entitled  to 
recover  of  defendant  such  damages  as  the  evl- 
dence^  satisfied  you  as  reasonable  men  he  hat 
sustained,  and  which  are  the  proximate  results 
of  such  negligence,  if  you  find  defendant  was 
negligent.  The  burden  is  upon  plaintiff  to  es- 
tablish these  facta  by  a  preponderance  of  the 
testimony  before  he  will  be  entitled  to  recover 
upon  this  ground  in  the  operation  of  his  car." 

As  already  observed,  there  .was  no  testi- 
mony to  support  this  instruction.  The  driver 
of  plalntiETa  team  had  driven  entirely  out 
of  the  beaten  track  into  the  highway,  and 
was  waiting  for  defendant  to  pass  with  liia 
machine.  At  no  time  did  defendant  drive  out 
of  the  beaten  path,  and  at  no  time,  accord- 
ing to  the  testimony,  did  be  return  to  the 
road  in  front  of  plaintiffs  team.  The  statute 
to  which  reference  was  made  in  the  instruc- 
tions bad  no  application  to  the  case,  and  it 
should  not  have  been  given. 

[4]  IV.  The  trial  court,  donbtless  ont  of  an 
abnndance  of  caution,  gave  an  Instruction 
defining  "quotient  verdicts,"  and  warned  the 
Jury  against  adopting  that  method  of  fixing 
the  damage.  It  was  correct  in  law,  and,  al- 
though somewhat  unusual,  we  do  not  see 
how  any  prejudice  resulted  or  could  result 
to  either  party.  Defendant's  counsel  say  that 
It  was  an  invitation  to-  the  Jury  to  return  a 
verdict  for  plaintiff,  but  we  are  not  impressed 
with  the  argument. 

Tbere  may  have  been  some  reason  for  giv- 
ing it  tn  this  particular  case,  and  such  In- 
structions, as  a  rule,  lie  within  the  sound 
discretion  of  the  trial  conrt  No  abuse  of 
that  discretion  appears  here;  but  for  the 
errors  pointed  out  the  judgment  must  be,  and 
It  Is,  reversed. 

EVANS,  PRESTON,  and  WEAVER,  JJ., 
concnrring. 


DAVIDSON  BROS.   00.   t.  DES   MOINES 
CITY  RI.  CO.    (No.  29662.) 

(Snpremf  Court  of  Iowa.    Jane  18,  1015.) 

1.  Strxet   Railboads   €=s>114  —  Iitjdbiks  10 
Veuicixs— Action— Evidence. 

In  an  action  for  damages  to  plaintiff's  de- 
Hveiy  wagon  standing  partly  across  the  street, 
in  being  stmck  by  defendant's  street  car  com- 
ing around  a  curve,  evidence  held  sufficient  to 
support  a  finding  that  defendant's  motorman 
was  negligent. 

[Ed.  Note.— Por  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {§  239-250;  Dec.  Dig.  «=:> 
114.] 

2.  Stber  RAiuiOADs  ®=>117  —  iRjTTKnta  to 
Vkhicub— Question  or  Fact. 

In  an  action  for  damages  to  plaintiff's  de- 
livery wagon  while  unloading  goods  by  being 


struck  by  defendant's  street  car,  evidence  hM 
sufficient  to  Justify  the  submission  to  the  Jury 
of  the  question  of  the  driver's  contributory  neg- 
ligence in  placing  tiie  wagon  where  the  car 
could  not  clear  it. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,  Cent  Dig.  $1  23&-257;  Dec.  Dig.  «=> 
117.} 

3.  Strebt  RAI1.B0ADS  9=>11&— Action  vob  In- 
juries— INSTBUCTIONS. 

In  an  action  for  injuries  to  plaintiB's  de- 
livery wagon  by  being  struck  by  defendant's 
street  car,  an  instruction  that  It  was  ttie  duty 
of  defendant's  employes  in  charge  of  the  car 
to  exercise  ordinary  care  to  determine  whether 
plaintiff's  wagon  was  in  a  place  of  danger,  and 
that,  if  they  knew  it  was  in  such  place  of  dan- 
ger, defendant  was  negligent  if  it  tailed  to  stop 
the  car  in  time  to  avoid  injury,  is  not  an  in- 
struction upon  the  last  fair  chance  doctrine. 

[Eld.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {§  25S-2G9;    Dec.  Dig.  €=» 

4.  Stbeet  Railboads  €=>103  —  Injuries  TO 
Vehicle — Contbibutoby  Neqligence. 

Where  plaintiff's  employ^  was  negligent 
in  placing  his  delivery  wagon  in  such  a  position 
that  it  might  be  struck  by  a  passing  street 
car,  the  street  car  company  was  nevertheless 
liable  if  the  motorman  saw  the  signal  made  by 
plaintiff's  employ^,  but  failed  to  stop  his  car 
in  time. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  210;    Dec.  Dig.  «=s»103.] 

6.  Stbeet  Rahaoads  «=3>1  13  —  Injuries  to 
VEIIICI.B—£^rIDENC■— Speed  of  Cab. 

In  an  action  for  injuries  to  plaintiff's 
delivery  wagon  by  being  struck  by  defendant's 
street  car  while  goods  were  being  unload^ 
evidence  as  to  the  speed  of  the  car  was  proper- 
ly admitted. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  g§  229-238;    Dec.  Dig.  «=» 

Ho. J 

6.  Appeax  and  Ebkob  «=9501— Record— Ab- 
Btbact— Gbwunds  of  Motion. 

Where  the  abstract  does  not  state  the 
grounds  assigned  for  a  motion  to  withdraw 
testimony  from  the  jury,  the  exception  will  be 
overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  2800-2305;  Dec.  Ddg.  «=» 
501.] 

7.  Afpbai.  Ain>  Ekbob  «»736— Recobd— As- 
bionmkhts  of  Erbob  —  Sufficibnct  —  Nk- 
CE8SITT  OF  Specific  Exception. 

An  omnibus  exception  or  assignment  of 
error  covering  numerous  items  or  points,  for 
an  understanding  of  which  the  court  must 
search  through  the  abstract  or  transcript,  will 
not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3028,  3029;  Dec.  Dig.  <&=» 
736.] 

8.  Apfeai.  and  Ebbob  «=>1050— Review  — 
Haimijess  Ebbob. 

In  an  action  for  injuries  to  plaintiff's  de- 
livery wagon  in  a  collision  with  defendant's 
street  car,  where  defendant's  witnesses  stated 
on  cross-examination  that  they  could  not  re- 
memlier  whether  the  bell  on  the  car  was  rung 
or  how  far  the  car  step  projected  into  the  street 
their  testimony  was  not  prejudicial  to  defend- 
ant, even  though  not  proper  cross-examination. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1068,  1069,  415»-4157, 
4166;    Dec.  Dig.  «=»1060.] 

Appeal  from  District  Court,  Polk  County; 
O.  S.  Bradshaw,  Judge. 
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Action  at  law  to  recover  damages  for  an 
Injury  alleged  to  have  been  occasioned  by 
the  negligence  of  defendant's  servants  to  a 
delivery  -wagon  or  truck  owned  by  plaintiff. 
There  was  a  verdict  for  plaintiff  for  $148.69, 
and  from  the  judgment  entered  thereon,  the 
defendant  appeals.     AfSrmed. 

Parker,  Parrlsh  &  Miller,  of  Des  Moines, 
for  appellant.  Miller  &  WalUngford  and  O. 
H.  Miller,  all  of  Des  Moines,  for  appellee. 

WEAVER,  3.  The  defendant  operates  a 
street  railway  system  In  the  city  of  Des 
Moines.  The  plaintiff  carries  on  a  whole- 
sale fruit  and  produce  business  in  the  same 
city,  and  makes  use  of  an  auto  truck  for 
the  delivery  of  goods  sold  to  local  retail 
merchants.  On  January  12,  1912,  the  plain- 
tiff, having  occasion  to  deliver  certain  goods 
at  the  store  of  Moon  Bros.,  which  fronts 
south  upon  Easton  boulevard  one  door  west 
of  its  intersection  with  East  Twenty-Fourth 
street,  sent  an  employ^,  one  Hablltz,  to  per- 
form that  service.  Along  the  middle  of  the 
boulevard  in  front  of  Moons'  store  is  the 
track  of  the  defendant's  Walker  street  line. 
This  line  ends  at  Twenty-Fourth  street 
where  cars  coming  from  the  west  on  the 
boulevard  make  the  turn  for  their  return 
trip  by  the  use  of  a  "Y"  which  extends  north 
the  necessary  distance  on  Twenty-Fourth 
street  On  the  corner  lot  between  Moons' 
and  Twenty-Fourth  street  is  a  drug  store 
which  to  a  greater  or  less  extent  serves  to 
hide  the  view  of  a  car  on  the  Y  from  a  per- 
son in  the  street  in  front  of  Moons'.  There 
was  snow  on  the  street,  but  its  depth  and 
the  extent  and  size  of  the  drifts  and  the  ob- 
struction therefrom,  it  any,  to  the  conven- 
ient use  of  the  street  are  matters  upon 
which  there  is  considerable  conflict  in  the 
evidence.  On  the  occasion  now  under  in- 
quiry plaintiff's  employ^  drove  the  truck  to 
the  front  of  Moons'  store  for  the  purpose  of 
delivering  the  goods.  While  he  was  so  en- 
gaged one  of  the  defendant's  cars  which  had 
been  out  on  the  Y  track  came  back  around 
the  corner  into  the  boulevard  and  into  colli- 
sion with  the  standing  truck,  causing  the  in- 
juries complained  of.  Alleging  that  such 
collision  and  injury  were  occasioned  by  the 
negligence  of  defendant's  servants  in  the 
management  of  the  car,  and  without  contrib- 
utory negligence  by  plaintiff  or  its  employe, 
this  action  is  brought  to  recover  damages. 
The  negligence  charged  is  alleged  to  have 
been  manifested:  (1)  In  failure  to  exercise 
due  care  to  stop  the  car  and  thus  prevent 
the  collision;  and  (2)  in  the  further  fact 
that  the  truck  was  standing  at  rest,  and 
merchandise  was  being  unloaded  therefrom 
in  plain  view  of  the  persons  managing  the 
car,  who  failed  to  heed  the  signal  or  alarm 
given  by  the  driver,  or  to  stop  and  give  him 
opportunity  to  move  the  truck  to  a  position 
of  safety.  The  allegations  of  the  petition 
are  denied  by  the  answer. 

[1]  L  Appellant   Bttbmlts  tbe   proposition 


that  there  Is  no  substantial  showing  of  neg- 
ligence on  its  part,  and  that  a  verdict  should 
therefore  have  been  directed  In  its  favor. 
Bearing  In  mind  the  elementary  rnle  that, 
the  Jury  having  found  the  defendant  neg- 
ligent as  charged,  the  court  on  appeal  vri.Il 
not  disturb  the  finding  if  the  evidence,  wben 
given  its  most  favorable  construction  In 
plaintiff's  behalf,  affords  any  reasonable  or 
substantial  support  therefor,  we  have  no 
trouble  in  saying  that  the  objection  is  not 
well  taken.  The  evidence  on  the  part  of 
plaintiff  fairly  tends  to  show  that  from  tbe 
moment  the  car  came  from  behind  tbe 
screen  afforded  by  the  dmg  store  the  truck 
was  in  plain  view  of  the  motorman,  but  he 
continued  around  the  cnrve  a  distance  of  30 
to  35  feet  into  the  boulevard  and  into  the 
collision  without  stopping,  although  the  driv- 
er of  the  truck,  standing  upon  the  track  at 
or  near  the  rear  of  the  truck,  threw  up  his 
hands  and  signaled  him  to  stop.  According 
to  the  motorman's  own  statement,  he  was 
moving  very  slowly — about  one  mile  per 
hour — and  he  could  readily  have  avoided 
the  accident    He  says: 

"Wben  we  were  coming  around  the  curve  I 
think  we  were  going  not  over  a  mile  an  hour, 
and  I  was  just  taking  my  time  in  coming 
around  tbe  curve.  I  was  moving  slowly.  When 
I  got  toward  the  curve  I  noticed  the  auto  there 
close  to  tbe  track." 

He  further  states  that  as  he  came  up  to 
the  truck  he  noticed  It  was  close,  but  the 
front  end  cleared  it,  and  he  continued  bis 
course  until  the  rear  steps  which  projected 
outward  beyond  the  body  of  the  car  struck 
the  truck.  Plaintiff's  testimony  Is  to  the  ef- 
fect that  the  car  was  moving  more  rapidly 
— perhaps  5  miles  an  hour — and  raked  its 
whole  length  against  the  truck.  It  Is  a  fair 
inference  from  his  own  statement  tliat  the 
motorman  knew  the  nearness  of  the  truck  to 
the  railway  track,  but,  finding  in  his  slow 
approach  that  the  front  end  of  his  car  was 
clearing  the  obstruction,  he  forgot  for  the 
moment  the  danger  to  be  apprehended  from 
the  projecting  steps  at  the  rear,  and  thus 
brought  about  the  injury.  If  so,  the  ques- 
tion of  bis  negligence  was  clearly  one  for 
the  jury.  And,  even  if  he  was  not  forgetful 
and  continued  to  move  his  car  tn  the  honest 
belief  or  opinion  that  there  was  room  for 
him  to  pass  without  colliding  with  the  truck, 
the  position  of  which  was  directly  under  his 
eye,  it  would  still  be  a  question  of  fact,  and 
not  of  law,  whether  he  was  exercising  that 
reasonable  measure  of  care  that  his  duty  re- 
quired. Still,  again,  the  Jnry  could  have 
found  under  the  evidence  that  Hablltz, 
standing  upon  the  track,  signaled  the  car  in 
time  to  stop  before  reaching  the  truck,  and, 
if  this  be  true,  it  could  well  be  said  that  the 
motorman  saw  it,  or  in  the  exercise  of  due 
care  ought  to  have  seen  it,  and  his  failure  to 
heed  it  was  negligence. 

[2]  II.  Is  the  plaintiff's  driver  chargeable 
with  contributory  negligence  as  a  matter  of 
law!    This  Is  affirmed  by  tbe  appelUmt  oa 
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the  groimd  that  the  driver  stopped  the 
track  at  a  place  where  he  knew  It  would  not 
clear  a  passing  car.  In  our  judgment,  this 
fact,  if  conceded,  does  not  conclusively  nega- 
tive the  exercise  of  reasonable  care  on  his 
part.  He  was  not  a  trespasser.  He  could 
rightfully  stand  his  truck  in  position  to  en- 
able litm  to  unload  his  goods.  According  to 
his  testimony  the  street  was  blocked  with 
snow,  which  was  to  some  extent  heaped  and 
drifted, '  leaving  just  room  enough  for  a  wa- 
gon. The  width  of  the  passable  part  of  the 
street  between  the  track  and  Moons'  store  he 
estimates  at  6  feet,  and  his  truck  was  10^^ 
feet  in  length.  He  stopped  with  the  front 
end  of  the  truck  nearest  the  store,  the  body 
of  the  vehicle  angling  to  the,  west,  and  the 
rear  end  nearer  to  the  car  track.  The  car 
in  question  was  out  of  sight  on  the  Y,  and 
he  did  not  know  of  its  presence  until  it  came 
past  the  end  of  the  drug  store  to  take  the 
curve  in  his  direction.  There  was  evidently 
not  time  for  him  then  to  mount  the  truck, 
start  his  engine,  and  move  out  of  the  way, 
and  be  sought  to  stop  the  car  by  standing  on 
the  track  and  signaling  the  motorman. 
While  he  says  In  one  part  of  his  testimony 
with  reference  to  the  place  where  he  stood 
his  track,  "If  I  knew  of  the  car  I  would 
have  drove  up  so  he  would  have  cleared," 
and  also  stated  that  he  knew  it  was  not  In 
the  clear,  he  further  testified: 

"If  I  had  known  I  was  going  to  hit  there,  I 
could  not  have  driven  up  a  little  farther;  the 
snow  was  too  deep.  I  won't  say  it  was  three 
teet,  but  deep  enough  so  I  could  not  get  in 
there.  I  nnderatand  these  motors  and  what 
they  can  do,  so  1  did  not  try  it.  I  was  not 
scared  of  the  car  hitting  me  and  wrecking  me; 
it  would  take  only  five  minutes  to  unload  the 
stuff.  I  made  no  attempt  to  go  farther  in,  for 
I  knew  I  could  not  get  in  any  farther." 

There  was  evidence  on  the  part  of  the  ap- 
pellant denying  the  existence  of  any  serious 
obstruction  of  the  street  by  snow,  and  indi- 
cating that  the  truck  could  have  been  driven 
nearer  the  curb,  but  the  conflict  is  not  for 
this  court  to  decide.  In  no  aspect  of  the  ev- 
idence can  we  say  it  shows  conclusively  a 
want  of  care  by  the  driver.  As  already  sug- 
gested, he  was  rightfully  in  the  street  and 
engaged  in  the  performance  of  a  lawful  act 
which  was,  at  most,  a  matter  of  a  few  short 
minutes.  If,  In  view  of  the  condition  of  the 
street,  he  used  reasonable  care  to  so  place  his 
track  as  not  to  unnecessarily  obstruct  the 
use  of  the  public  way  by  others,  including 
the  railway  company,  and  was  proceeding 
promptly  to  discharge  his  load,  it  would  be 
a  most  arbitrary  holding  to  charge  him  with 
negligence  as  a  matter  of  law,  even  though 
he  knew  that  hiS  vehicle  did  not  wholly  clear 
the  street  car  track.  The  court  did  not  err 
in  submitting  the  question  of  contributory 
negligence  to  the  Jury. 

Quite  parallel  in  point  of  principle  is  the 
recent  Massachusetts  case  of  Donovan  v. 
Railway  Co.,  213  Mass.  99,  99  N.  R  g5&  In 
that  case  the  plaintifT,  driving  a  delivery 
wagon,  backed  up  in  ttont  of  a  store,  and 
168N.W.-6 


was  in  the  act  of  unloading  goods  when  the 
wagon  was  struck  by  a  passing  street  car. 
Upon  appeal  from  a  verdict  by  the  plaintiff 
it  WHS  argued,  as  it  is  here,  that  the  driver 
was  negligent,  but  the  court  said: 

"It  could  not  be  ruled,  as  a  matter  of  law, 
that  the  plaintiff  was  not  in  the  exercise  of 
due  care.  He  had  the  right  to  back  his  wagon 
up  to  the  store  as  he  did,  and  he  testified  that 
before  doing  so  'he  looked  up  and  down  the 
street  for  a  car,  but  saw  none.  It  was  for  the 
jury  to  say  whether,  in  view  of  tie  frequency 
with  which  cars  came  along  the  track,  he  should 
have  looked  again  before  or  while  attempting 
to  unload  the  barrel,  or  whether  he  did  all  that 
could  be  done  to  avoid  an  accident  after  he 
heard  the  gong  or  saw  the  car." 

There  is  nothing  in  any  of  our  cases  whldi 
requires  a  different  conclusion  on  our  part, 
and  the  rule  which  we  here  apply  is  in  strict 
accord  with  approved  principles  governing 
the  use  of  public  streets  and  highways. 

[3]  III.  Error  is  assigned  upon  the  giving 
of  the  sixth  iMiragraph  of  the  court's  instruc- 
tions to  the  Jury  because  it  is  said  to  charge 
the  Jury  upon  the  doctrine  of  the  last  fair 
chance.  The  following  extract  from  the  par- 
agraph criticized  sufficiently  indicates  its  ef- 
fect: 

"It  was  the  duty  of  defendant's  employes  in 
charge  of  said  car  to  exercise  ordinary  care  to 
determine  whether  or  not  plaintiff's  auto  truck 
was  in  a  place  of  danger,  and  to  avoid  injury 
thereto.  If  said  employes,  or  either  of  them, 
knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  that  plaintiffs  auto  truck  was  in 
a  place  of  danger  in  time  to  stop  said  car  and 
avoid  the  injury  to  said  auto  truck,  and  failed 
to  BO  stop  the  car,  you  would  be  justified  in  find- 
ing the  defendant  guilty  of  negUgence." 

[4]  This,  it  will  be  readily  seen,  is  not  a 
statement  of  the  last  fair  chance  principle, 
but  rather  a  dear  and  explicit  statement  of 
the  duty  of  the  persons  in  charge  of  the  car 
to  keep  proper  lookout  as  they  move  through 
the  street  to  avoid  collision  with  other  per- 
sons or  vehicles  rightfully  being  or  moving 
upon  the  public  way.  That  there  is  a  duty  to 
keep  such  lookout  and  to  avoi#  injury  to 
others  whom  the  company's  servants  see  or 
ought  to  see  in  a  place  of  danger  and  that 
faUure  in  this  respect  is  negligence  is  too 
thoroughly  settled  to  permit  argument  or  ci- 
tation of  cases.  But  see  Barry  v.  Railway 
Co.,  119  Iowa,  62,  93  N.  W.  68,  05  N.  W.  220, 
and  the  later  cases  in  which  that  precedent 
has  since  been  cited  and  followed. 

We  may  add  also  that,  even  if  the  instruc- 
tion challenged  could  be  construed  as  a  state- 
ment of  the  rule  to  which  appellant  objects, 
it  would  not  be  erroneous;  for,  assuming 
that  Bablitz  was  negligent  in  the  placing  of 
his  truck,  no  peril  arose  therefrom  until  the 
street  car  came  around  the  corner,  and  there 
is  evidence  from  which  the  jury  could  find 
that  upon  its  appearance  Hablltz  at  once 
sought  to  avert  the  collision  by  signaling  the 
motorman  in  time  for  the  latter  to  stop.  If 
the  motorman  saw  the  signal  and  failed  to 
stop,  or  if  he  failed  to  see  it  because  of  his 
want  of  proper  attention  to  his  duties,  then 
he  was  nei^gent,  and  app^ant  would  be  Ua- 
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ble  for  the  damages  notwithstanding  the  prir 
or  negligence  of  the  driver.  On  this  i>oiBt  see 
Barr7  Case,  supra;  Lats<m  v.  Transit  Co., 
182  Ma  449,  91  S.  W.  109;  Keeny  v.  BaUway 
Co.,  210  Mass.  44,  96  N.  E.  73 ;  and  the  Dono- 
van Case,  supra. 

IV.  Numerous  errors  are  assigned  upon 
rulings  admitting  and  rejecting  testimony. 
Of  these  we  mention  the  following: 

[6]  The  court  permitted  the  plalntUf  to  tes- 
tify to  the  speed  at  which  the  car  was  mov- 
ing, and  this  Is  said  to  be  erroneous,  because 
the  petition  did  not  charge  excessive  speed 
as  a  ground  of  negligence.  The  speed  of  the 
car  was  nevertheless  a  legitimate  subject  of 
inquiry.  Negligence  was  charged  In  the  fail- 
ure of  the  appellant  to  stop  its  car  and  avoid 
the  injury.  Whether  the  motorman  could  or 
could  not  have  stopped  the  car  by  the  iise 
of  prompt  and  reasonable  care  depended  in 
a  material  degree  upon  the  rate  at  which  he 
was  moving.  He  himself  says  he  was  moving 
very  slowly  and  had  his  car  under  perfect  con- 
trol, and,  if  this  be  true,  so  much  the  more 
readily  could  he  have  observed  the  signals 
given  and  brought  the  car  to  a  standstill  be- 
fore strimng  the  truck.  The  evidence  was 
properly  admitted. 

[6]  It  was  a  part  of  plaintUTs  claim  that 
the  injury  to  the  truck  necessitated  the  fur- 
nishing of  a  new  axle,  and,  having  testified 
that  he  Icnew  the  value  of  the  one  obtained 
for  that  purpose,  said  it  was  worth,  deliver- 
ed, $45.  On  cross-examination  he  said  this 
was  the  only  axle  he  had  ever  purchased,  and 
that  be  Judged  of  its  value  from  the  fact  that 
be  bought  it  from  a  reputable  firm  engaged 
In  that  business,  and  beUeved  that  the  price 
they  gave  was  its  fair  value.  Thereupon  ap- 
pellant moved  the  court  to  withdraw  from  the 
Jury  the  testimony  of  the  witness  on  this 
point,  and  the  motion  was  overruled.  The 
fact  that  the  abstract  does  not  state  the 
grounds  assigned  for  the  motion  is  reason 
enough  fon  not  sustaining  the  exertion.  If 
we  would  be  authorized  to  assume  that  the 
ground  relied  upon  was  the  incompetence  of 
the  witness  to  testify  to  values,  we  stiU  think 
the  ruling  not  erroneous.  The  witness  him- 
self bought  the  axle  in  the  market  of  a  deal- 
er engaged  In  that  business,  and,  while  he 
may  not  have  been  an  expert  on  that  subject, 
he  was  not  disqualified  to  give  an  opinion. 
Moreover,  another  witness,  a  dealer  in  snch 
articles,  testified  giving  the  same  estimate  of 
the  value  of  the  axle,  and  no  witness  attempts 
to  place  the  value  at  any  smaller  figure. 

[7]  Again,  it  is  said  that  the  court  erred  in 
permitting  the  witness  Lyon  to  testify  to  cer- 
tain items  of  expense  or  damage  mentioned 
and  numbered  7  to  17.  It  is  a  familiar  rule 
frequenUy  applied  in  this  court  that  an  omni- 
bus exception  or  assignment  of  error  covering 
numerous  items  or  points  for  an  understand- 
ing of  which  the  court  mast  search  through 
the  abstract  or  transcript  will  not  be  oon- 
Bldered. 


[<]  Hablitz  testified  that  when  he  signaled 
the  car  to  stop  the  motorman  rang  the  bell, 
but  continued  to  come  on.  The  motorm&n, 
having  testified  for  the  appellant,  was  asked 
on  cross-examination  whether  be  rang  the 
bell  as  he  approached  the  truck,  and  over  tbe 
objection  was  allowed  to  answer:  "I  can't 
remember  whether  I  did  or  not."  So  a^o  up- 
on cross-examination  of  the  conductor  be  was 
asked  how  far  the  car  step  projected  into  the 
street,  and  over  like  objection  answered:  "I 
can't  say  how  far  it  would."  It  seems  hard- 
ly necessary  to  say  that  these  questions  and 
answers,  whether  strictly  cross-examination 
or  not,  can  upon  no  reasonable  theory  be  held 
in  the  least  degree  prejudicial  to  the  appel- 
lant. The  fact  called  for  in  each  case  was 
pertinent  and  proper  for  the  consideration  of 
the  Jury,  but  in  each  instance  the  witness, 
in  substance,  simply  answered  that  be  did 
not  remember.  The  assignment  ot  error  in 
this  respect  is  without  merit. 

We  shall  not  extend  this  (pinion  to  consid- 
er the  other  assignments.  So  far  as  they  fair- 
ly arise  ui)on  the  record,  they  are  suffidentiy 
covered  and  ruled  by  the  conclusions  we 
have  already  announced.  No  good  reason  is 
shown  for  setting  aside  the  verdict,  and  tbe 
Judgment  rendered  thereon  will  be  affirmed. 

DEBMER,  a  J.,  and  EVANS  and  PBBS- 
TON,  JJ.,  concarring. 


DB  QBAW  V.  BETTBNDOEF  AXLE  CO.  t 

(No.  29886.) 
(Supreme  Court  of  Iowa.     June  18,  1915.) 

1.  Mabtks  and  Servant  iS=»205— Injuet  to 
Servant— GoNTBiBUTOBT  Nbouqbnce. 

An  employe  need  not  make  an  independent 
investigation  to  ascertain  the  safety  of  tbe 
place  of  work,  but  may  assume  that  the  employ- 
er has  performed  the  duty  required  ag  to  the 
condition  of  the  worliing  place  unless  defects  are 
obvious  and  known  and  appreciated  by  the 
employ^. 

[Ed.  Note. — For  other  cases,  gee  Master  and 
Servant,  Cent.  Dig.  §{  547-549;  Dea  Dig.  «=» 
205.] 

2.  Masteb  and  Servant  9=»156— Obuoation 
OF  Masteb— Dtjtt  to  Wabn  Scbvant. 

An  employer  need  not  warn  an  employ^ 
of  dangers  which  are  obvious  and  known  and  ap- 
preciated by  the  employ^. 

[Ed.  Note. — For  other  cases,  gee  Master  and 
Servant,  Cent  Dig.  |  310;    Dec.  Dig.  i8=»155.] 

8.  Master  and  Servant  «=>150,  219— Injury 
to  Sebvaht— Dutt  to  Wabn— Assumptiok 
or  RiBK. 

An  experienced  carpenter  accustomed  to 
working  on  roofs  in  the  winter  was  with  other 
employes  directed  to  go  on  a  roof  and  complete 
the  sheeting  thereon.  Ice  had  formed  near  the 
place  of  work  and  on  stooping  to  commence 
work  the  employe  slipped  on  the  ice  and  fell 
from  the  root.  He  knew  the  effect  of  melting 
snow  and  that  frost  and  ice  was  to  be  expect- 
ed. He  had  quit  work  on  the  roof  two  weeks 
before  because  of  bad  weather  and  knew  that 
there  had  been  cold,  stormy,  and  snowy  weather 
during  the  two  weeks.  He  and  a  fellow  employe 
were  the  first  ones  to  go  on  the  roof  when  work 
was  resumed,  and  he  then  saw  the  snow  and 
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ice  on  the  roof  and  admitted  that  he  knew  It 
had  been  there  two  weeks  before  the  accident. 
Held,  that  the  employer  was  not  guilty  of  negli- 
gence for  failure  to  warn  the  employ^  of  the 
danser,  and  the  employ^  knowing  the  danger  as- 
snmed  the  risk  which  was  incident  to  the  work. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  297,  209-302,  305-307, 
010-624;    Dec.  Dig.  «=150,  210.] 

Appeal  from  District  Oonrt,  Scott  County ; 
M.  F.  Donegan,  Judge. 

Action  to  recover  damages  for  {lersonal  in- 
jnrles.  Trial  to  a  Jury,  and  Judgment  for 
plaintiff  for  $l,00a  Defendant  appeals.  Re- 
versed. 

Cook  &  Balluff,  of  Davenport,  for  appel- 
lant. Helmlck  &  Boudlnot  and  George  W. 
Scott,  all  of  Davenport,  for  appellee. 

PRESTON,  J.  The  petition  alleges  tbat 
Jannai7  14,  1918,  plaintiff  was  In  the  employ 
of  defendant  as  a  carpenter  and  engaged  in 
roofing  a  new  foundry  building;  that  on 
said  day  be  was  directed  by  a  foreman  of  de- 
fendimt  to  go  upon  the  roof  of  said  building 
with  a  fellow  workman  and  complete  the 
sheeting  on  said  roof;  that  be  had  worked 
on  said  roof  a  number  of  days  previous  there- 
to until  inclement  weather  compelled  the 
cessation  thereof;  that  he  went  upon  said 
roof  and  proceeded  to  comply  with  said  or- 
der; that  in  the  exercise  of  his  duties,  and 
while  exercising  due  care,  he  went  near  a 
keg  of  nails  previously  left  on  said  roof  for 
the  use  of  workmen  and  procured  nails  for 
the  use  of  himself  and  the  other  workman; 
that  unknown  to  him  loe  had  formed  upon 
the  melting  snow  near  the  opening  which 
they  were  about  to  sbeet  over,  and  on  stoop- 
ing to  commence  work  said  Ice  caused  him 
to  sUp  and  fall  from  the  roof  into  said  open- 
ing, his  fkll  being  arrested  about  8  feet  down. 
Injuries  were  inflicted,  the  extent  of  which 
are  not  in  dispute  up<«  this  appeal.  The 
two  grounds  of  negligence  submitted  to  the 
Jury  by  the  trial  court  were  as  to  whether 
defendant  failed  in  its  duty  to  furnish  plain- 
tiff a  safe  place  in  which  to  work,  or  failed 
in  Its  duty  to  warn  plaintiff  of  the  dangers 
incident  to  working  on  the  roof.  The  de- 
fendant introduced  no  evidence.  At  the 
close  of  plaintiff's  evidence  defendant  moved 
for  a  directed  verdict,  which  motion  was 
overruled.  In  the  assignment  of  errors  ap- 
pellant challenges  the  sufficiency  of  the  evi- 
dence to  show  any  negligence  of  the  defend- 
ant. It  is  also  said  that  the  injury  to  plain- 
tiff resulted  from  one  of  the  dangers  inher- 
ent In  the  business  of  a  carpenter  engaged 
in  laying  roofs  In  the  winter  time  which  was 
open  and  obvious  and  of  which  plaintiff  as- 
sumed the  risk.  Some  of  the  Instructions 
are  also  complained  of. 

[1-3]  Because  of  appellant's  contention 
that  the  evidence  does  not  warrant  a  recov- 
ery, it  will  be  necessary  to  refer  to  so  much 
of  it  as  bears  upon  the  cause  of  plaintlfTs  in- 
jury, somewhat  In  detail.    Plaintiff  testified: 


"I  am  40  years  oW ;  was  employed  hj  defend- 
ant as  a  carpenter  and  had  been  in  their  service 
from  about  June  until  January,  when  I  met 
with  this  accident.  I  did  nearly  all  the  roof 
work  on  the  foundry  buildine.  The  building 
was  about  as  long  as  a  city  block,  180  or  200 
feet  wide,  and  I  think  the  peak  was  70  feet 
high,  and  the  eaves  about  40  feet  high.  I  was 
engaged  in  sheeting  that  roof.  We  had  nails  on 
the  roof  for  the  roof  already  up  there,  setting  up 
on  the  roof  in  a  keg.  I  think  the  work  ceased 
around  about  two  weeks  before  I  got  hurt. 
During  that  two  weeks  we  had  stormy  weather, 
snow.  Q.  While  you  were  working  up  there 
previous  to  being  hurt,  was  there  any  snow  or 
ice  or  sleet  or  frost?  A,  Why,  yes;  there  was 
snow  and  ice  on  the  roof,  and  had  been  for 
two  weeks  ahead  of  that.  There  had  been  frost 
on  the  roof  when  I  was  working  previous  to 
the  time  I  was  hurt,  and  we  had  worked  under 
those  conditions.  Millis  was  working  with  me 
the  morning  I  got  hurt.  The  morning  of  the  ac- 
cident the  foreman  of  the  carpenters  at  the 
foundry  told  me,  'Ton  boys  will  have  to  go  up 
there  and  put  that  roof  on ;  the  bricklayers  have 
got  done.  We  want  to  get  that  roof  on  right 
away  to  inclose  the  building.  We  will  have  to 
take  and  put  the  windows  in  before  we  take  the 
scaffold  down.'  That  is  all  the  directions  I 
had.  In  obedience  to  that  order,  I  went  up  and 
started  to  put  the  roof  on.  I  told  Millis  I 
would. go  up  and  get  the  nails,  and  I  would 
nail  the  upper  end,  on  account  that  I  had  rub- 
bers on  and  he  didn't  have  any.  I  got  the  nails 
and  put  enough  for  him  and  me  botli  in  my 
apron  and  went  to  go  down  to  handle  my  end 
and  hand  him  his  nails,  and  I  slipped  and  fell. 
There  was  frost  on  the  roof  that  I  could  see, 
and  there  was  ice  under  the  frost  that  I  didn't 
see.  I  did  not  walk  or  proceed  over  the  root 
any  different  from  what  I  had  previously  done. 
We  had  nails  up  there  to  finish  up  this  roof. 
There  was  about  half  a  keg  of  nails  up  there. 
We  went  up,  and  I  says,  'I  will  go  up  and  get 
the  nails,'  because  I  knew  where  tbey  were,  and 
he  says,  'All  right.'  When  I  came  back  with 
the  nails,  then  I  slipped.  I  set  the  nails  on  a 
snow  bank  on  top  of  the  roof— a  little  drift  of 
snow.  I  was  at  work  about  8  or  10  feet  from 
the  opening.  From  there  I  slided  down — eased 
myself  down  easy.  By  that  I  mean  as  a  general 
thing  you  get  down  on  your  knees  and  slide 
down  until  you  get  to  where  you  want  to  work ; 
you  don't  stand  up  and  walk  down ;  I  sat  down, 
to  get  down  to  where  I  was  going  to  work  and 
hand  him  the  nails,  and  of  course  I  slipped  off. 
We  always  had  a  ladder  somewhere  around  be- 
fore that,  and  I  would  walk  down  to  where  the 
ladder  would  stand.  We  always  crept  down  to 
that  ladder  on  the  edge  of  the  roof.  I  started 
to  work  on  that  roof  about  20  minutes  after  9 
in  the  morning,  and  I  just  got  the  nails  to  start 
to  work  and  then  I  fell.  It  couldn't  have  been 
over  10  minutes.  On  the  morning  I  was  hurt 
I  didn't  know  the  condition  of  the  roof.  I 
hadn't  been  up,  and  I  hadn't  seen  it  or  been 
near  it.  I  did  not  have  any  reason  to  think  It 
was  different  from  what  it  was  when  I  had 
worked  there  before.  We  had  worked  on  it  be- 
fore with  frost  up  there.  Whenever  there  would 
be  frost  up  there  the  roof  was  bad.  We  had 
done  lots  of  work  up  there  with  frost  up  there 
on  the  roof.  I  fell  between  12  and  14  feet  and 
struck  the  crane  beam.  There  was  no  scaffold- 
ing on  the  inside  of  the  building;  it  was  all  out- 
side.   I  fell  on  the  Inside." 

On  cross-examination,  he  testified: 
"The  building  was  a  foundry,  with  a  ventila- 
tion cupola  on  top.  The  roof  was  a  slanted 
roof  of  24  feet;  there  was  a  straight  wall  that 
rose  up  a  certain  distance  higher,  and  a  plain 
gable  roof  on  top  of  that.  There  was  more  than 
40  feet  left  to  be  covered,  but  that  was  all  we 
got  to  on  account  of  the  brickwork  at  that  time. 
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The  brlcklayera  had  got  done  with  about  that 
much.  I  mean  there  was  a  space  of  about  40 
feet  north  and  south  by  10  feet  east  and  west 
that  had  to  be  covered.  We  were  putting  10- 
foot  lengths  on  at  that  time  at  the  lower  edge. 
The  14-foot  lengths  were  already  on.  We  were 
to  cover  a  space  10  by  40  that  morning.  I  have 
been  a  carpenter  for  about  20  years ;  nave  done 
pretty  near  everything  in  that  line,  building 
and  house  building ;  and  I  have  helped  put  on 
a  great  many  roofi  in  that  time.  This  roof  was 
about  a  quarter  pitch  roof.  In  the  24  feet  it 
would  have  a  drop  of  6  feet  It  isn't  a  very 
steep  roof.  They  build  them  steeper  than  that, 
and  I  have  worked  on  them  steeper  than  that 
The  sheeting  In  the  roof  was  inch  and  a  half 
matched  stuff  like  flooring,  and  when  they  laid 
them  up  tight  together  there  wasn't  any  cracks 
in  the  roof.  The  boards  ran  lengthwise  up  and 
down.  That  kind  of  roof  didn't  give  me  as  good 
a  foothold  as  boards  laid  for  shingles,  with 
cracks  between  them.  I  have  lived  in  this  vicin- 
ity since  last  Mav  or  June,  and  before  that  in 
Chicago  nearly  all  my  life.  I  had  worked  In 
a  climate  where  ice  and  snow  comes  in  winter 
time,  and  I  knew  at  the  time  of  this  accident 
that  snow  and  ice  were  to  be  expected  in  the 
month  of  January.  I  knew  that,  working  on  a 
roof  in  January,  there  was  apt  to  be  both  snow 
and  ice  on  the  roof  at  any  time.  That  is  pecul- 
iar to  this  climate.  I  knew  that  at  any_  time 
I  was  doing  roof  work  in  the  winter  time  I 
might  find  slippery  places  by  reason  of  frost 
and  ice  or  snow.  There  was  a  scaffold  on  the 
outside  7  feet  wide  and  only  4  feet  below  the 
eaves,  so  the  only  place  where  I  could  fall  any 
distance  was  to  slip  through  the  unfinished  hole 
in  the  root.  I  had  no  special  orders  when  I 
went  up  there,  except  to  go  up  and  finish  the 
roof;  that  was  all.  I  knew,  from  the  work  I 
had  done  there  previously,  how  that  roof  was  to 
be  laid.  The  board  would  be  driven  into  its 
tongue  and  groove  until  they  came  together  and 
nailed.  I  would  nail  a  board  at  the  upper  end, 
and  Millis  would  nail  the  lower  end.     It  was 

gretty  cold  around  January,  and  we  wore  rub- 
ers. I  had  a  pair  of  what  they  call  German 
socks  and  rubbers  on  them.  When  I  got  the 
keg  of  nails,  I  set  it  down  about  8  or  10  feet 
from  the  opening  in  the  roof.  I  did  not  see 
more  than  frost  on  the  roof;  only  this  snow  and 
froze.  There  was  snow  in  places,  kind  of  little 
drifts  along,  little  piles  of  snow  on  the  roof.  I 
knew  from  past  experience  that  where  snow 
melted  in  the  winter  time  and  froze  again  there 
was  likely  to  be  ice.  I  had  left  those  nails  up 
there  myself  previously.  Before  I  got  them 
they  were  setting  back  just  on  the  old  build- 
ing. The  keg  stood  above  the  opening.  That  is 
where  I  went  to  get  them,  and  got  them,  and 
carried  them  back  to  where  we  were  going  to 
work.  In  order  to  do  that,  I  walked  over  the 
slanting  part  of  the  roof  that  was  already  laid. 
I  got  the  nails  safely,  and  then  I  undertook  to 
go  down  to  where  I  was  going  to  work.  1 
crawled  over  the  iron  beam  to  get  from  the  scaf- 
fold over  to  the  14-foot  boards  that  were  laid. 
I  knew  just  how  much  of  the  roof  had  been  fin- 
ished before  I  went  up.  I  knew  that  there 
hadn't  beon  anybody  up  for  around  about  two 
weeks.  We  had  been  working  inside.  Mr.  Mil- 
lis and  I  were  the  first  ones  to  be  sent  up  there 
after  the  lay-off  of  two  weeks.  They  had  can- 
vas where  the  two  huildings  came  together,  so 
the  snow  wouldn't  get  in  and  cold  air  get  on  the 
moulders.  This  canvas  was  not  where  we  were 
going  to  board." 

Robert  Happs  testified: 

"I  was  helping  with  the  carpenter  woi^  at 
the  time  plaintiff  got  hurt  I  was  working  for 
the  defendant,  helping  build  scaffolding,  and 
nailing  on  root,  and  working  around  there.  The 
snow  was  above  where  the  roof  was  where 
plaintiff  was  working,  right  at  the  edge  where  he 
had  come  down  to  go  to  work  on  the  roof,  just 


a  little  above.  I  suppose  he  was  going  to  naO 
light  on  the  edge  where  I  did,  and  Uie  snow  and 
ice  were  right  there  alongside  of  it  in  places 
there.  Q.  Could  you  see  the  ice  and  frost?  A. 
Oh,  yes;  you  could  see  them.  It  was  in  a  pile, 
and  a  person  could  see  that  all  right.  Q.  Was 
there  frost  on  the  ice?  A.  It  was  snow.  It 
wasn't  frost  at  all.  It  was  snow.  Q.  On  the 
ice?  A.  On  the  ice,  because  it  rained,  and 
sleet,  and  snowed  that  night,  and  the  next  day 
they  went  to  work  up  on  the  roof.  They  went 
up  there  about  10  o'clock.  I  noticed  the  place 
where  Mr.  De  Graw  slipped.  Tou  could  see 
where  he  slipped.  There  was  ice  and  snow; 
there  wasn't  any  frost  There  was  a  heavy 
frost  that  morning,  I  suppose;  snow  and  ice 
and  sleet  together,  I  should  say.  The  ice  and 
snow  and  frost  at  that  time  looked  just  the 
same  as  it  always  looked  to  anybody  when  they 
•ee  it  there  on  the  boards." 

Witness  Brimmer  testified  he  was  working 
about  20  feet  below  plaintiff ;  that  there  waa 
frost  and  ice  and  saow  on  the  root  This  Is 
the  substance  of  all  the  testbuony  as  to  the 
condition  of  the  roof. 

The  order  to  plaintiff  and  the  others  waa 
general,  and  simply  designated  work  to  be 
done  by  them,  not  an  order  given  in  the  actual 
direction  of  the  work.  It  is  true,  of  course, 
as  contended  by  his  counsel,  that  plaintiff 
was  not  required  to  make  an  independent  in- 
vestigation, but  may  assume  his  employer 
had  performed  the  duty  required  of  it  as  to 
the  condition  of  his  working  place,  unless  the 
defects  and  dangers  were  obvious  and  known 
and  appreciated  by  him,  and  it  is  equally 
true  that  the  defendant  would  have  no  right 
to  send  him  into  a  place  where  there  is  bid- 
den danger  without  warning;  but,  under  tbe 
evidence  in  this  case,  there  was  nothing  con- 
cealed or  hidden.  There  is  no  duty  of  the 
employer  to  warn  the  employ^  of  dangers 
which  are  obvious  and  known  and  appreciat- 
ed by  the  employe.  Here  the  evidence,  with- 
out conflict,  shows  the  defect  and  the  danger 
were  obvious.  Tbe  evidence  of  plaintiff  him- 
self, taken  all  together,  so  shows.  True,  be 
says  in  one  place  In  his  testimony  be  did  not 
know  there  was  ice  under  the  frost,  but  in 
another  place  be  says: 

"I  did  not  see  more  than  frost  on  the  roof, 
onl^  this  snow  and  froze.  I  knew  from  past  ex- 
perience that  where  snow  melted  in  the  winter 
time  and  froze  again  there  was  likely  to  be  ice." 

He  was  an  experienced  carpenter,  accus- 
tomed to  working  on  roofs  In  the  winter  in 
this  climate.  He  knew  the  effect  of  melting 
snow  and  freezing  and  that  ice  was  to  be  ex- 
pected. He  had  quit  work  on  this  same  roof 
two  weeks  before  because  of  bad  weather. 
He  knew  there  had  been  cold,  stormy  weath- 
er— snow — during  that  two  weeks.  He  and 
Mlllls  were  the  first  ones  to  go  up  on  the  roof 
when  work  was  resumed,  and  the  plaintiff 
then  saw  for  himself  the  frost,  snow,  and  Ice 
on  the  roof  where  he  was  hurt  and  says  It 
bad  been  there  two  weeks  before  that  time. 
His  other  witnesses  also  so  say.  FlaintUt 
was  better  informed  as  to  the  condition  of 
the  roof  and  the  danger  than  his  foreman  or 
the  defendant.  Everything  of  which  he 
could  have  been  warned  waa  known  by  bim. 
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As  said  by  Mr.  Justice  Wearer  In  Kerlln  t. 
Battway  Co.,  14»  Iowa,  4M,  447,  128  N.  W. 
648: 

"So,  too,  if  the  danger  to  be  apprehended  In 
obeying  the  order  is  better  known  to  the  serv- 
ant than  to  the  master  giving  the  order,  or  if 
the  servant  fnlly  appreciates  the  nature  and 
extent  of  the  risk  to  which  he  is  ezpoaed,  he  Is 
held  to  have  assumed  the  risk." 

Other  cases  hiold  the  same.  WltbOQt  fur- 
ther discasslon,  we  think  tinder  the  evidence 
there  was  no  duty  to  warn,  and  that  plaintiff, 
Icnowing  the  defects  and  danger,  assumed  the 
risk,  and  that  this  risk  was  Incident  to  the 
work.  Other  questions  are  discussed  but  we 
deem  It  unnecessary  to  notice  them  because 
thp  conclusion  we  have  reached  decides  the 
case. 

'fhe  motion  to  direct  a  verdict  should  have 
been  sustained.  Other  and  different  evidence 
may  be  produced  on  another  trial,  so  that  the 
caose  is  reversed  and  remanded. 

DEimER,  0.  J.,  and  EVANS  and  WBIAY- 
BS,  JJ.,  concur. 


FRISBEE  V.  HAWKEIB  LAND  CO.  et  aL 
(No.  30100.) 

(Supreme  Court  of  Iowa.    June  10,  IftlS.) 

1.  MnNlCIPAL  COBPOBATIOKS  ^=>821  —  Dk- 
FBCT8     IN     STBKKT— iNJUSnr    TO    TBA.VILBB— 

Question  for  Jqbty. 
Where  plaintiff  sustained  personal  inju- 
ries by  falling  from  a  buggy  while  driving  over 
tD  excavation  in  the  street  in  the  dark,  wheth- 
er she  was  negligent  in  heeding  the  advice  of 
one  whom  she  understood  to  be  connected  with 
tbe  work  to  drive  on  one  side  of  the  road  held 
lor  the  jury. 

[Ed  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f$  1745-1757;  Dec. 
Dig.  «s>Sil.] 

2.  MUNICIFAI,  CORPOBATIONS  «=»818  —  DB- 
FBCTB  IN  StBKET— iNJUKT  TO  THAVKLBlt— 
Ck>KTBIBUT0RT    NeOUOENCX— EVIDKNCE. 

Where  plaintiff  was  injured  by  driving  into 
an  excavation  in  the  street,  evidence  that  she 
was  directed  by  some  one,  whom  she  Iwlieved 
to  be  in  anthority,  as  to  how  to  drive  was  ad- 
missible on  the  issue  of  due  care. 

[I^  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {{  1726-1738;  Dec. 
Dig.  «=»818.J 

3.  Uastkr  and  Ssbvant  €=»316— Injuries  to 
TuiRD  Persons— LiABiLiTT  of  Master  fob 
Acts  of  Servant. 

Tliat  a  person  in  charge  of  making  excava- 
tioM  in  the  public  street  was  hired  to  do  the 
pading  on  a  yardage,  instead  of  a  per  diem 
Dasis,  does  not  make  him  an  independent  con- 
tractor so  as  to  relieve  his  employer  from  the 
duty  of  exercising  ordinary  care  for  tlie  safety 
of  persons  driving  on  the  highway. 
_  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  IMg.  if  1242,  1243;  Dec.  Dig. 
«=»3ie.] 

4.  MnNiciPAL  Corporations  ®=»821  —  Db- 
KECTs  IN  Streets— Knowledge  of  Defect. 

In  an  action  for  injuries  sustained  by  driv- 
ing into  an  excavation  on  a  public  street,  where 
mich  excavating  had  been  going  on  for  several 
aajB  in  succession,  it  was  for  the  jury  to  say 


whether  the  city  was  chargeable  wlOt  notice  of 
the  dangerous  conditions  created. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1745-1757;  Dec. 
Dig.  «=s>821.J 

Appeal  from  District  Court,  Woodbury 
County;    George  Jepson,  Judge. 

The  opinion  sufficiently  states  the  case. 
Reversed. 

Harding  &  OUver,  of  Sioux  City,  for  appel- 
lant Milcbrist  &  Scott,  of  Sioux  City,  for 
appellee  Hawkeye  Land  Co.  E.  P.  Farr  and 
W.  V.  Steutevllle,  both  of  Sioux  City,  for  ap- 
pellee Betz.  Schmidt  &  Pike  and  Sam  Page, 
ail  of  Sioux  City,  for  appellee  Sioux  City. 

WEAVER,  J.  Glenn  avenue  is  a  public 
street  In  Sioux  City  extending  east  and  west 
until  It  Intersects  with  the  Sargent's  Bluff 
road,  another  street  which  runs  substantial- 
ly north  and  south.  The  Hawkeye  Land 
Company  undertook  to  improve  a  plat  north 
and  east  of  this  intersection.  In  the  course 
of  which  work  it  constructed  a  road  or  new 
street  crossing  Glenn  avenue  and  continuing 
at  an  angle  which  brought  the  new  way  Into 
connectlbn  with  the  Sargent's  Bluff  road  at  a 
point  somewhat  farther  south.  The  plaintiff 
lives  to  the  south  of  the  place  here  described, 
and  In  going  to  the  city  and  to  church  has 
lieen  accustomed  to  drive  over  the  streets  we 
have  named.  In  carrying  the  new  street 
across  Glenn  avenue  the  land  company  made 
a'  cut  which  was  of  sufBdent  dimensions  to 
Interfere  quite  materially,  for  the  time  being, 
with  the  travel  upon  the  avenue.  The  exca- 
vation was  being  done  by  Betz  who  had  been 
hired  by  the  land  company  to  do  that  work 
under  the  directions  of  the  company's  engi- 
neer at  a  specified  price  per  yard.  On  the 
day  in  question  the  plaintiff,  who  is  a  woman 
64  years  of  age,  drove  to  church  and,  on 
reaching  the  place  where  this  work  was  In 
progress,  avoided  the  cut  by  driving  around 
through  the  field  on  the  north  side.  Night 
came  on  before  her  return,  and  her  son  was 
driving  the  horse.  There  was  a  barrier 
erected  across  the  traveled  path  of  the  ave- 
nue. On  reaching  the  barrier,  or  immediate- 
ly before,  a  person  whom  plaintiff  thlnlts  was 
Betz  called  to  them,  and  told  them  to  take 
the  south  side,  where  It  appears  that  the  de- 
fendants, or  some  of  them,  had  spaded  down 
a  few  feet  of  the  bank  of  the  cut  to  permit 
of  its  being  crossed.  Turning  to  the  south, 
past  the  end  of  the  barrier,  they  drove  along 
or  near  the  south  line  of  the  street  when,  in 
the  darkness,  one  or  more  of  the  wheels  went 
over  the  embankment  into  the  excavation, 
which  had  been  extended  across  the  avenue  as 
above  described,  whereby  plaintiff  was  thrown 
out  and  Injured.  She  brings  this  action  for 
the  recovery  of  damages,  alleging  that  her 
injury  was  caused  by  the  negligence  of  the 
defendants  in  falling  to  put  up  proper  bar- 
riers, or  to  display  warning  lights  fOr  the 
prevention  of  such  accidents.    The  defend- 
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anta  each  denied  all  charges  of  negligence, 
and  alleged  that  plaintiff  by  her  own  want  of 
care  contributed  to  the  Injury  of  which  she 
complains.  At  the  close  of  the  testimony  on 
plaintiff's  part  defendants  severally  moved 
for  a  directed  verdict  In  their  favor,  on  the 
ground  that  the  testimony  conclusively  shows 
plaintiff  to  be  chargeable  with  contributory 
negligence,  and  on  the  further  ground  that 
there  Is  no  evidence  on  which  the  charge  of 
negligence  by  the  defendants  can  be  sustain- 
ed. The  motion  was  sustained,  a  directed 
verdict  was  returned  for  the  defendants,  and 
judgment  entered  thereon,  from  which  rul- 
ings and  judgment  this  appeal  has  been 
taken. 

From  the  fact  that  the  motion  for  direct- 
ed verdict  was  sustained  as  to  all  of  the  de- 
fendants it  is  quite  apparent  that  the  ruling 
was  based  on  the  first  ground  assigned,  that 
the  plaintiff  was  conclusively  shown  to  have 
contributed  to  her  injury  by  her  own  negli- 
gence, and  this  is  the  point  which  is  chiefly 
relied  upon  by  appellees  in  argument. 

[1,  2]  In  our  judgment  the  record  does  not 
show  contributory  negligence  by  the  plaintiff 
as  a  matter  of  law,  and  the  issue  should  have 
been  submitted  to  the  jury.  It  is  true  that 
plaintiff  knew  of  the  excavation  in  the  street 
She  had  passed  that  way  several  times  dur- 
ing the  week  and  saw  the  work  in  progress, 
but  she  had,  on  each  occasion,  been  able  to 
pass  without  accident.  Others  had  also  drjv- 
en  through  there.  The  barrier  erected  against 
travel  was  across  the  traveled  track,  at  which 
point  the  excavation  was  deepest,  leaving 
open  the  way  on  either  side  thereof,  thus 
rendering  it  practicable  for  the  travel  on  the 
avenue  to  turn  to  the  right  or  left  and  find  a 
way  across  the  cut,  where  it  was  more  shal- 
low. Plaintiff  had  the  right  to  travel  the 
street  by  day  or  by  night  and,  finding  the 
way  obstructed,  she  could  properly  go  around 
the  obstruction,  unless  the  danger  of  injury 
was  so  great  and  so  evident  that,  as  a  person 
of  ordinary  sense  and  caution,  she  ought  to 
have  known  it  was  imprudent  to  undertake 
it  The  leaving  of  the  way  open  at  either 
end  of  the  barrier,  with  knowledge  that  the 
public  was  using  the  opportunity  thus  af- 
forded, may  not  have  been,  as  a  matter  of 
law,  an  invitation  to  travelers  to  continue 
such  use,  but  it  must  have  been  apparent 
that  the  existence  of  such  conditions  would 
naturally  lead  such  travelers  to  believe  that 
they  could  make  the  crossing  in  that  way 
with  safety.  Plaintiff  had  gone  through  in 
safety  several  times,  and  as  she  approached 
the  place  on  this  last  occasion,  she  was  told, 
by  one  whom  she  understood  to  be  connected 
with  the  work,  to  take  the  south  side  of  the 
cut,  and  in  endeavoring  to  do  so.  In  the  dark- 
ness, feci  into  the  excavation.  While  she 
knew  that  the  street  was  more  or  less  broken 
up  by  the  work  which  was  being  done  there 
and  that  in  the  absence  of  care  there  was  lia- 
bility to  accident,  yet  this  did  not  require 
her  to  wait  till  morning  before  attempting  to 


pass,  or  to  tarn  back  and  seek  some  more 
distant  route  to  her  home  if,  as  a  reasonably 
prudent  person,  she  believed  she  could  safely 
follow  the  course  indicated  by  Beta.  Wheth- 
er she  could  so  reasonably  believe  d^>ends 
Upon  a  consideration  of  all  the  drcumstanc- 
es  and  presents  a  question  upon  which  fair- 
minded  men  could  readily  reach  different 
conclusions,  and  for  this  reason  it  is  not  to 
be  disposed  of  as  a  matter  of  law.  Even 
though  Betz  may  have  had  no  authority  to 
act  in  the  premises,  or  even  if  plaintiff  was 
mistaken  in  believing  him  to  be  the  person 
who  directed  her  to  drive  upon  the  south 
side,  yet  the  fact  if  it  be  a  fact  that  she 
was  so  directed  by  some  one  whom  she  be- 
lieved was  authorized  to  speak,  or  by  some 
one  on  whom  she  relied  as  being  better  in- 
formed than  herself  concerning  the  condition 
of  the  passage  around  the  obstruction  in  the 
street,  it  has  a  legitimate  bearing  upon  the 
issue  of  contributory  negligence,  and  the 
jury  could  properly  consider  it  as  tendlne  to 
show  reasonable  care  on  her  part 

Whether  the  testimony  makes  a  case  in 
which  the  negligence,  if  any,  of  plalntiiTs 
son  would  be  Imputed  to  her  we  neither  con- 
sider nor  decide ;  for  even  if  we  should  bold 
with  appellees  upon  that  proposition,  we  still 
think  the  case  was  one  for  the  Jury. 

Quite  in  point  in  principle  upon  the  ques- 
tion of  contributory  negligence  of  a  person 
who  undertakes  to  pass  over  a  public  way 
which  he  knows  to  be  In  a  defective  condi- 
tion is  the  case  of  Fountain  v.  Des  Moines, 
164  Iowa,  316,  145  N.  W.  881,  with  the  prece- 
dents there  cited. 

It  follows  from  what  we  have  said  that 
the  court  erred  in  holding  the  plaintiff 
chargeable  with  contributory  negligence  as  a 
matter  of  law. 

[8, 4]  II.  Nor  have  we  any  doubt  that  the 
evidence  was  su£Scient  to  take  the  case  to 
the  jury  upon  the  issue  of  negligence  by  the 
defendants.  The  Jury  could  have  properly 
found  that  the  defendant  land  company  was 
directly  responsible  for  the  tearing  np  of 
Glenn  avenue  at  this  point,  and  none  the  less 
so  because  (as  its  manager  testifies)  it  "hired 
Betz  to  do  the  grading  at  so  much  per  yard." 
The  fact  that  "Betz  was  hired  to  do  the 
grading"  on  a  y^irdage  instead  of  a  per  diem 
basis  does  not  of  itself,  make  blm  any  less 
the  servant  of  the  company,  nor  relieve  it  of 
its  legal  duty  to  exercise  care  for  the  safety 
of  persons  lawfully  traveling  such  highway. 
So  far  as  the  city  is  concerned,  the  evidence 
tends  to  show  that  the  work  of  excavating 
the  avenue  had  been  going  on  for  several 
days  in  succession,  and  It  was  for  the  Jury 
to  say  whether,  in  the  exercise  of  its  duty  in 
the  premises,  the  city  ought  not  to  have 
known  of  the  conditions  thus  created  in  time 
to  have  remedied  them  before  the  plaintiff's 
Injury.  But  It  is  argued  that  the  accident 
occurred  outside  the  street  limits,  and  there 
can  be  no  liability  of  the  city  for  an  injury 
BO  occurring.    How  far,  U  at  all,  a  city  which 
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permits  tbe  obRtraction  of  one  of  its  streets, 
and  tbereby  compels  or  Induces  tbe  public  to 
pass  over  adjacent  pr<^>ert7  in  order  to  get 
around  tbe  obstruction,  may  be  beld  liable 
for  Inluries  sustained  by  a  traveler  while 
outside  of  the  street  boundary  we  need  not 
undertake  here  to  decide.  The  evidence 
shows  tliat  Glenn  avenue  was  not  fenced  on 
the  south  side  at  this  point ;  and,  while  there 
Is  testimony  to  the  effect  that  the  plaintiff's 
h<H«e  and  carriage  at  the  time  of  the  acci- 
dent was  a  little  beyond  the  street  line,  there 
is  also  testimony  to  tbe  effect  that  they  were 
"on  the  line,"  and  that  the  "accident  occurred 
In  Glenn  avenue,"  so  that,  even  if  tbe  appel- 
lees' contention  that  there  would  be  no  lia- 
bility tor  an  injury  received  outside  the 
street  limits  be  accepted  as  correct,  there 
was  still  evidence  on  which  the  Jury  could 
find  that  the  injury  was  received  within  tbe 
street.  The  motion  for  a  directed  verdict 
Bhonld  have  been  overruled. 

For  the  reasons  stated,  the  Judgment  bellow 
will  be  reversed,  and  tbe  cause  remanded  to 
the  district  court  for  a  new  trial. 

Reversed. 

DE£MEB,  G.  J.,  and  BVANS  and  PRES- 
TON, JJ.,  concurring. 


MANTON  V,  H.  li.  STEVENS  &  CO.  et  al 

(No.  30110.) 

(Supreme  Court  of  Iowa.     June  18,  1915.) 

1.  Masteb  and  Sebvant  iS=3SS— Injubt  to 
Servant— Independent    Contkactob— Evi- 

DKNCB. 

An  owner  erecting  a  building  employed  ar- 
chitects and  placed  them  in  charge  of  the  work 
for  a  commission  on  tbe  cost  of  tbe  building. 
Tbe  architects  prepared  a  general  plan,  but 
dianges  were  made  from  time  to  time  on  their 
recommendation  and  with  tbe  consent  of  tbe 
owner,  and  they  entered  into  many  subcontracts 
for  material  and  labor  requiring  deliveries  of 
material  to  meet  their  approval.  The  owner 
kept  a  detailed  itemized  statement  of  all  ex- 
penses for  labor  and  material  including;  the 
names  of  the  men  on  tbe  pay  roll  and  paid  the 
same  on  the  approval  of  the  architects.  Held, 
that  the  architects  were  not  independent  con- 
tractors and  men  working  on  the  building  were 
vaployia  of  the  owner. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  144-151 ;  0ec.  Dig.  «=> 
8&] 

2.  Masteb  and  Servant  ®=»116— Injxtbt  to 
Sebvant  —  Nbouoence  —  Safk  Plaob  to 
Work. 

An  owner  erecting  a  reinforced  concrete 
ballding  employed  a  bricklayer  to  lay  brick 
walls  of  the  stmcture,  and  while  at  work  near 
the  ground  he  was  struck  by  a  piece  of  hardened 
c<»icrete  foiling  from  an  upper  story  where  men 
were  at  work  in  removing  wooden  forms  after 
the  concrete  had  set  and  hardened  in  place, 
which  work  involved  the  breaking  and  loosening 
ot  more  or  lees  of  the  hardened  cmicrete.  The 
men  did  their  work  in  tbe  regular  way  and  un- 
der appropriate  instructions  from  sunerior  au- 
thority and  they  were  not  charged  with  knowl- 
edge of  the  presence  of  the  bricklayer,  and  his 
place  of  work  was  rendered  unsafe  by  reason  of 
their  work.    Beld,  that  the  owner  was  guilty 


of  actionable  negligence  for  failing  to  ftunisb 
the  bricklayer  a  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {g  205,  206 ;  Dec.  Dig.  «=> 
115.] 

3.  Masteb  and  Servant  ^=9190— iNJxmT  to 
Servant— Vice  Pbincipai/— Neoliokncb. 

The  men  removing  the  wooden  forms  ezer- 
daed  no  discretion  as  to  the  time  or  place  of 
their  work,  but  were  subject  to  the  orders  of  a 
foreman.  Beld,  that  the  foreman  was  a  vice 
principal  in  so  far  as  he  selected  and  ordered 
time  and  place  of  doing  the  work,  and  the  owner 
was  liable  for  his  negligence  though  the  men  un- 
der him  were  fellow  employes  of  the  bricklayer. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  449-474 ;  Dec.  Dig.  €=» 
190.] 

4.  Tbiai.  «=5»191— iNBrrBtronoNS— AssxniPTiON 
OF  Fact. 

An  instruction  in  an  action  for  injuries  to 
an  employe  that  "it  appears  from  the  evidence" 
that  the  employ^  was  injured  as  a  result  of 
being  strnck  on  tbe  bead  by  an  object  falling 
on  him,  and  that  to  entitle  him  to  recover  he 
must  show  by  a  preponderance  of  the  evidence 
that  the  injuries  were  caused  by  something  fall- 
ing on  him  was  not  when  considered  as  a  whole 
objectionable  as  assuming  a  fact  in  dispute  as 
to  the  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  420-431,  435;    Dec.  Dig.  <S=>191.] 

5.  Damages  «=>166— Opinions  —  Pebsonal 

INJ  UHIE8 — ADMISSIBILITT. 

Where,  in  an  action  for  personal  injury 
causing  a  fracture  of  the  skull  on  the  top  of 
the  bead  necessitating  a  surgical  operation  for 
the  removal  of  a  part  of  tbe  skull  bone  and  some 
of  the  brain  tissues,  the  testimony  of  the  physi- 
cians performing  tbe  operation  that  there  could 
never  be  a  complete  recovery  and  that  tbe  prob- 
able effect  would  be  that  the  person  injured 
would  continue  in  a  state  of  nervous  and  physi- 
cal debility  and  more  than  likely  would  become 
epileptic  and  possibly  insane,  and  that  accord- 
ing to  statistics  20  out  of  100  sustaining  such 
injuries  became  subject  to  epilepsy,  insanity, 
or  some  form  of  dementia,  was  admissible  as 
against  the  objection  that  the  testimony  only 
went  to  the  probable  effect  of  the  injury,  while 
tbe  jury  could  allow  compensation  only  for  such 
future  disability  as  was  reasonably  certain. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  iJ  4T8,  479,  481 ;  Dec.  Dig.  ®=5l66.] 

Appeal  from  Dbstrlct  Court,  Woodbury 
County;   John  F.  Oliver,  Judge. 

Action  for  damages  by  employ^  against 
employer  for  personal  injuries  resulting  from 
alleged  negligence  of  the  employer.  The  de- 
fense was  a  general  denial  and  a  plea  of 
contributory  negligence.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  defendants  ap- 
peal.   Affirmed. 

F.  B.  Gill  and  Sargent,  Strong  &  Struble, 
all  of  Sioux  City,  for  appellants.  D.  O. 
Browning  and  Henderson  &  Frlbourg,  all  of 
Sioux  City,  for  appellee. 

EVANS,  J.  The  accident  In  question  oc- 
curred In  June,  1912.  The  plaintiff,  a  brick 
mason,  was  then  engaged  in  his  line  of  work 
upon  one  of  the  brick  walls  of  a  structure 
then  in  course  of  construction  at  Sioux  City 
for  the  defendants  Martin.  The  building  In 
course  of  construction  was  a  large  fireproof 
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hotel  to  b«  constructed  largely  of  reinforced 
concrete.  Prior  to  the  date  of  the  accident, 
the  concrete  work  upon  this  building  had 
been  completed  to  a  height  of  several  stories. 
Ibis  concrete  work  included  framework  and 
supports  and  floors.  It  did  not  include  the 
outside  walls.  These  were  to  be  built  of 
brick.  On  the  date  of  the  accident  the  plain- 
tiff was  engaged  in  laying  brick  in  the  con- 
struction of  the  outside  east  wall  near  the 
ground.  While  so  engaged  he  was  severely 
Injured  on  the  head  In  some  manner.  His 
claim  is  that  he  was  struck  from  above  by  a 
piece  of  hardened  concrete.  His  skull  was 
fractured  by  the  blow.  The  evidence  tends 
to  show  that  at  this  time  a  wrecking  gang 
in  charge  of  one  Anderson  as  an  alleged 
foreman  was  at  work  upon  the  sixth  floor. 
The  duties  of  this  gang  consisted  in  remov- 
ing the  wooden  forms  after  the  concrete  had 
set  and  hardened  in  its  place.  This  work 
involved  the  breaking  and  loosening  of  more 
or  less  of  the  hardened  concrete.  That  is  to 
say  the  timber  forms  became  more  or  less 
Imbedded  in,  and  clasped  by  the  soft  con- 
crete, and  could  not  be  removed  without 
breaking  such  clasp.  The  claim  for  the 
plaintiff  is  that  one  of  these  broken  pieces  of 
concrete  fell  upon  him  while  he  was  engaged 
in  his  work.  His  claim  of  negligence  is 
predicated  upon  the  general  specification 
that  his  employer  failed  to  furnish  him  a 
reasonably  safe  place  to  work,  and  faUed  to 
warn  him  of  the  danger  overhead. 

The  two  defendants  Martin  were  the  own- 
ers of  the  real  estate  and  the  building  in 
course  of  construction.  The  defendants  Ste- 
vens &  Co.  were  architects  and  engineers  and 
were  in  general  charge  of  the  construction 
of  the  building  under  and  by  virtue  of  an 
oral  contract  with  the  Martins.  At  the  close 
of  the  evidence,  the  trial  court  dismissed  the 
case  as  to  them  on  the  ground  that  they  ap- 
peared to  have  been  agents  only  for  the 
Martins,  and  that  their  relation  to  the  work 
was  that  of  supervising  architects  and  en- 
gineers. It  is  now  urged  by  the  Martins 
that  Stevens  &  C!o.  were  independent  con- 
tractors and  were  in  charge  of  the  construc- 
tion of  the  building  as  such  and  that  the 
plaintiff  was  their  servant  and  employ^  and 
not  the  employ^  of  the  Martins ;  and  this  is 
one  of  the  questions  presented  for  our  con- 
sideration. 

Other  defensive  contentions  are  that  the 
evidence  was  insufficient  to  show  that  the 
plaintiff  was  injured  in  the  manner  claimed ; 
that  if  he  was  thus  injured,  then  the  injury 
resulted  from  the  negligence  of  his  fellow 
workmen ;  that  plaintiff's  place  of  work  was 
reasonably  safe  within  the  meaning  of  the 
law,  and  that  the  danger  if  any  to  which  he 
was  subjected  therein  was  transitory  only 
and  was  due  to  the  progress  of  the  work  in 
which  he  and  his  fellow  workmen  were  en- 
gaged, and  that  the  employer  was  therefore 
iiot  responsible  therefor. 

[1]  X.  It  is  earnestly  urged  here  that  the 


trial  court  should  have  held  as  a  matter  ot 
law  that  Stevens  &  Co.  were  independent 
contractors,  and  that  the  plaintiff  whb  their 
employ^  and  not  tliat  of  the  Martins,  and 
that  a  verdict  should  have  been  directed  for 
the  Martins  on  that  ground.     This  ground 
has  been  pressed  more  vigoroosly   in    this 
court  than  in  the  court  below.    The  defend- 
ants were  all  represented  in  the  court  below 
by  the  same  counsel.    All  of  the  defendants 
Joined  in  a  barmontons  defense.    The  ques- 
tion as  now  presented  is  not  specifically  rais- 
ed in  the  answer  of  the  Martins  except  as  it 
might  be  deemed  covered  by  a  general  de- 
nial.   At  the  close  of  the  plaintiff's  evidence 
all  the  defendants  Joined  in  a  motion  for  a 
directed    verdict.     This   motion    being    first 
overruled  was,  at  the  close  of  all  the   evi- 
dence, sustained  as  to  Stevens  &  Co.  on  the 
ground  already  Indicated.    After  this  ruling 
the  record  shows  oral  insistence  by  counsel 
on  behalf  of  the  Martins  that  the  plaintiff 
was  not  their  employe.     The  question  was 
thereupon  submitted  to  the  Jury  as  a  disput- 
ed question  of  fact    The  point  now  urged  is 
that  the  trial  court  should  have  held  as  a 
matter  of  law  that  the  plaintiff  was  not  the 
employe  of  the  Martins.    We  incline  to  the 
view  that  the  defendants  are  in  no  position 
upon   this   record    to    raise   such   question. 
Their  attitude  before  the  trial  court  would 
seem  to  forbid  it    The  final  substituted  an- 
swer which  they  filed  set  forth  not  only  a 
defense  tn  their  own  behalf,  but  a  defense 
also  in  express  terms  in  behalf  of  Stevens  & 
Co.     Clearly  the  plaintiff  was  an  employ^ 
of  one  or  the  other  of  the  defendants  thus 
named.    The  court  could  not  have  directed  a 
verdict  on  this  ground  in  favor  of  all  of  the 
defendants.    The  sustaining  of  the  motion  as 
to  Stevens  &  Co.  necessarily  held  the  Mar- 
tins as  the  employer  of  the  plaintiff.     To 
dismiss  the  action  as  to  the  Martins  would 
necessarily  hold  Stevens  &  Co.  as  the  em- 
ployers.    Inasmuch   as   the  defendants    all 
Joined   in   the   same   motion  on   the   same 
ground  and  were  represented  therein  by  the 
same  counsel,  there  is  much  reason  for  say- 
ing that  the  prayer  of  such  niotion  should 
have  been  deemed  as  in  the  alternative  and 
as  a  demand  that  the  action  be  dismissed  ei- 
ther as  to  the  Martins  or  as  to  Stevens  & 
Co.    Otherwise  it  puts  counsel  in  an  incon- 
sistent position  in  contending,  first,  that  the 
plaintiff  was  not  an  employe  of  Stevens  & 
Co. ;    and  second,  that  he  was  not  the  em- 
ploye  of   the   Martins.     The    only   possible 
ground   for   the    first   contention   would    be 
that  he  was  the  employe  of  the   Martins; 
and  the  only  possible  ground  for  the  second 
contention  would  be  that  he  was  the  em- 
ploye of  Stevens  Sc  Co. 

Passing  this  question  however  we  have 
gone  into  the  original  merits  of  the  question. 
We  reach  the  conclusion  that  the  evidence  is 
abundant  to  warrant  the  finding  that  Ste- 
vens &  Co.  were  not  Independent  contractors 
in  their  relation  to  this  structure,  but  that 
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tbey  rastalned  the  relatkn  of  asenta  to  the 
Martina  and  tliat  their  power  and  duties 
were  tbose  of  tbe  architect  and  the  engineer, 
ooopled  perhaps  with  a  supervisory  power 
under  which  they  superintended  the  enter- 
prise tn  Its  entirety. 

Theie  was  no  written  contract  between 
them  and  tbe  Martina  Their  oral  agree- 
ment was  brief  and  somewhat  general.  Ste- 
vens testified  to  it  as  follows: 

"We  were  employed  to  prepare  plans  end  sn- 
pervise  the  construction  of  this  building.  That 
was  the  entire  contract  with  'the  exception  of  the 
agreement  that  fixed  our  compensation." 

Tbe  compensation  agreed  on  was  10  per 
cent  of  the  actual  cost  of  the  building.  Orig- 
inally the  building  was  estimated  at  an  ap- 
proximate cost  of  $250,000.  No  specifica- 
tions were  prepared  though  a  general  plan 
was  agreed  on.  CSianges  were  made  from 
time  to  time.  These  were  generally  upon  the 
recommendation  of  the  architects  and  always 
with  tbe  consent  of  tbe  Martins.  Stevens  & 
Co.  entered  into  many  subcontracts  for  ma- 
terial and  labor.  Some  of  these  were  in  writ- 
ing. Tbey  all  purported  to  be  made  on  be- 
half of  the  Martins  by  Stevens  &  Ca  as 
architects.  In  none  of  them  did  Stevens  & 
C!o.  assume  personal  liability.  Stress  is  laid 
by  appellant  on  the  fact  that  in  some  of  these 
contracts  it  was  required  that  the  deliveries 
thereunder  should  meet  the  approval  of  Ste- 
vens &  Co.  It  la  argued  that  this  provision 
discloaes  their  Interest  therein  as  contractors. 
The  provision  is  entirely  consistent  with  a 
contrary  view.  It  was  appropriate  and  con- 
sistent to  make  such  provision  for  the  benefit 
of  the  Martin&  The  very  purpose  of  their 
employment  of  Stevens  &  Go.  as  architects 
and  engineers  and  superintendents  was  that 
they  might  have  the  benefit  of  their  experi- 
ence, knowledge^  and  Judgment  It  was  en- 
tirely consistent  therefore  that  the  contracts 
In  their  behalf  should  meet  the  approval  of 
Stevens  &  Co.,  as  a  condition  precedent  to  ac- 
ceptance. We  think  the  case  at  this  point 
quite  controlled  by  our  previous  case  of  Hugh- 
banks  V.  Investment  Co.,  92  Iowa,  267,  60  N. 
W.  640.  In  its  controlling  facts  in  this  re- 
gard the  case  at  bar  is  not  materially  differ- 
ent from  the  cited  case. 

Some  stress  is  laid  by  appellant  upon  the 
fact  that  the  recommendations  of  Stevens  & 
Co.  were  followed  in  every  case  throngbout 
tbe  construction  of  tbe  building,  and  that  at 
no  time  did  the  Martins  overrule  or  change 
such  recommendations.  It  is  argued  there- 
fore that  Stevens  &  Co.  did  have  tbe  ac- 
tual control  of  the  method  of  construe- 
tim.  The  question  at  this  point  is  not  so 
mucjh  what  tbe  Martins  did  do  in  that  regard 
as  what  tbey  bad  a  right  to  do.  It  is  un- 
disputed that  every  item  of  cost  both  for  la- 
bor and  material  was  incurred  under  the  eye 
of  the  Martins.  They  kept  a  daily  Itemized 
statement  of  all  expenditures  for  t>oth  labor 
and  material  including  the  names  of  tbe  men 
upon  the  pay  roll  and  paid  the  same  upon  the 


approval  of  the  architects.  There  la  notti- 
Ing  in  the  record  which  would  warrant  a 
holding  that  they  were  bound  to  Stevens  & 
Co.  by  any  other  contract  than  the  contract 
for  compensation  at  the  rate  of  10  per  cent 
They  were  free  to  Increase  or  reduce  the 
cost  to  follow  the  original  plans  or  to  change 
them.  Th^r  right  in  this  respect  was  not  af- 
fected by  the  fact  that  no  friction  or  differ- 
ence of  opinion  arose  between  them  and  their 
arcUtects  in  the  prosecution  of  the  work. 
We  are  clear  therefore  that  the  plaintiff  here- 
in must  be  deemed  the  employe  of  the  Mar- 
tins and  not  ttiat  of  Stevens  &  Oo. 

[2]  II.  It  Is  next  urged  that  there  was  no 
evidence  of  any  negligence  on  tbe  part  of  the 
employer  upon  which  the  action  could  be  pred- 
icated. The  argument  is  that  If  the  plaln- 
tUI  was  injured,  as  claimed,  by  a  piece  of 
concrete  from  the  wrecking  operations  on  the 
sixth  floor,  tben  he  was  injured  by  tbe  negli- 
gence of  bis  fellow  workmen,  and  the  employ- 
er is  not  liable  therefor.  In  su<A  case  it  is 
said  no  failure  to  furnish  a  reasonably  safe 
place  to  work  is  shown.  Tbe  argument  at 
this  point  la  made  to  rest  largely  upon  a  class 
of  cases  such  as  Oalloway  v.  Turner  Imp.  Co., 

148  Iowa,  93,  126  N.  W.  1033;  Sherer  v.  Al- 
falfa Meal  Ca,  169  Iowa,  683, 140  N.  W.  826; 
Helgeson  v.  Hlgley  Ca,  148  Iowa,  587,  126 
N.  W.  769;  Peterson  v.  a,  R.  I.  &  P.  By.  Ca, 

149  Iowa,  496, 128  N.  W.  932,  46  li.  B.  A.  (N. 
S.)  766. 

In  the  cited  cases  it  was  held  that  a  place 
to  work  which  was  In  Itself  and  in  its  rela- 
tion to  Its  surroundings  safe,  was  not  render- 
ed legally  unsafe  simply  because  injury  hap- 
pened therein  to  the  plaintiff  through  the  neg- 
ligent act  of  some  fellow  workman.  For  in- 
stance In  some  of  the  cases  machinery  was 
negligently  started  by  a  fellow  workman 
without  warning  to  the  injured  party.  It  was 
held  that  this  did  not  present  a  case  of  an 
unsafe  place  to  work,  and  that  the  duty  of 
the  master  to  warn  did  not  apply  to  the  tran- 
sitory changes  that. necessarily  attended  the 
progress  of  the  work. 

We  need  not  repeat  the  discussion  and  the 
distinctions  presented  in  the  cited  cases.  We 
think  they  are  not  applicable  to  the  case  be- 
fore us.  In  putting  the  plaintiff  to  work  up- 
on the  ground  wall  he  was  exposed  to  the 
danger  of  falling  material  from  the  wrecking 
gang  on  the  sixth  floor.  Whether  he  should 
have  discovered  the  danger  himself  was  a 
question  of  fact  whldi  was  appropriately 
submitted  to  the  Jury.  In  that  respect  the 
place  was  unsafe.  If  it  must  be  said  that 
in  the  absence  of  negligence  by  a  fellow  work- 
men the  place  was  safe,  and  that  only  the 
negligence  of  a  fellow  workman  would  ren- 
der it  unsafe,  then  the  place  was  safe  with- 
in the  meaning  of  tbe  law  and  the  defendants 
were  not  liable  for  the  injury.  The  trial  court 
Instructed  in  substance  to  this  effect  It  in- 
structed that  the  workmen  of  the  wrecking 
gang  were  fellow  workmen  of  the  plaintiff. 
It  instructed  further  that  if  tbe  negllgenoe  of 
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any  one  of  them  caused  tbe  injury  to  tbe 
plaintiff  then  the  defendants  were  not  liable. 
It  Is  clear  from  the  evidence  that  there  was 
no  necessary  negligence  on  tbe  part  of  the 
workmen  in  the  wrecking  gang  in  causing  the 
falling  material.  The  evidence  sustains  the 
finding  that  they  were  engaged  in  their  reg- 
ular work  and  In  the  regular  way  and  under 
appropriate  Instructions  from  superior  au- 
thority. Tbe  nature  and  requirements  of 
tbeir  work  were  such  that  more  or  less  fall- 
ing material  was  inevitable  even  with  ordi- 
nary care  on  their  part  They  were  charg- 
ed vritb  no  knowledge  of  tbe  presence  of 
plaintiff  in  an  exposed  place  upon  the  lower 
level.  Under  the  instructions  of  the  court 
the  jury  necessarily  found  that  the  place  of 
plaintifTs  work  was  unsafe  by  reason  of  the 
operations  on  the  sixth  floor  notwithstanding 
the  use  of  ordinary  care  by  the  fellow  work- 
men. We  think  the  evidence  sufficient  to  sus- 
tain such  a  finding.  Inasmuch  therefore  as 
tbe  defendants  worked  these  men  upon  the 
different  levels,  it  was  incumbent  upon  them 
to  make  tbe  plaintiff's  place  of  work  reason- 
ably safe  from  the  danger  of  such  falling 
material  as  would  likely  come  upon  it  not- 
withstanding the  exercise  of  ordinary  care 
by  the  workmen  above.  Whether  that  could 
best  be  done  by  providing  a  shield  above  the 
plaintiff  or  by  refusing  to  permit  the  men  to 
be  worked  upon  tbe  different  levels  at  the 
same  time  in  such  a  way  as  to  expose  the 
one  or  the  other  to  danger  is  not  a  question 
before  us.  Under  the  facts  found  by  the 
Jury  tbe  plaintifTs  place  of  work  was  not 
safe  within  tbe  meaning  of  tbe  law,  even 
though  it  would  have  been  safe  if  the  wreck- 
ing gang  had  not  been  engaged  above  it. 

The  case  is  somewhat  analogous  in  princi- 
ple to  those  cases  involving  the  use  of  high 
explosives  in  mines  and  pits.  Hendrlckson  v. 
Gypsum  Co.,  133  Iowa,  89,  110  N.  W.  322,  9 
L.  E.  A.  (N.  S.)  555,  12  Ann.  Gas.  246. 

The  general  ground  of  tbe  holding  in  that 
class  of  cases  is  that  a  place  of  work  other- 
wise safe  Is  rendered  unsafe  by  the  use  of 
high  explosives  and  that  the  workman  has 
no  means  of  protecting  himself  therein.  He 
is  therefore  entitled  to  warning  of  the  use  of 
tbe  high  explosives  in  order  that  he  may 
absent  himself  from  the  place  of  work  while 
it  is  exposed  to  the  danger  of  the  explosive. 
See  Galloway  v.  Turner  Improvement  Co., 
148  Iowa,  99,  126  N.  W.  1033.  In  the  case 
before  us  the  only  effective  way  in  which  the 
plaintiff  could  have  protected  himself  in  case 
be  had  been  warned  would  have  been  to  ab- 
sent himself  from  such  place  of  work  while 
the  wrecking  gang  was  at  work  upon  the  up- 
per floor. 

[3]  III.  The  alleged  foreman  of  the  wreck- 
ing gang  was  one  Anderson.  It  is  earnestly 
urged  by  the  appellant  that  he  was  not  in 
truth  such  foreman ;  that  he  had  in  fact  no 
authority  as  such  though  be  wrongfully  as- 
sumed it.  It  is  argued  therefore  that  he  was 
a  mere  workman  and  therefore  a  fellow  work- 


man with  the  plaintiff,  and  that  it  was  ne^ 
gence  on  bla  part  to  assume  to  order  tbe 
wrecking  gang  upon  the  sixth  floor  <rbile  tbe 
plaintiff  was  at  work  below,  and  that  there- 
fore the  defendants  were  not  responsible  for 
his  negligence.  The  finding  of  the  Jury  was 
necessarily  adverse  to  this  contention.  It  is 
sufficient  to  say  that  evidence  of  Anderson's 
authority  as  a  foreman  was  abundant  to  sus- 
tain such  finding.  Tbe  workmen  exercised 
no  discretion  as  to  the  time  or  place  of  their 
work  but  were  subject  to  superior  authority. 
The  time  and  place  of  work  of  the  wrecking 
gang  entered  vitally  into  the  character  of  the 
plaintiff's  place  of  work  in  regard  to  its 
safety.  In  view  of  the  duty  of  the  master  to 
render  plaintiff's  place  of  work  reasonably 
safe,  the  magisterial  duty  of  supervision  of 
the  time  and  place  of  the  wrecking  work 
would  seem  to  follow  of  necessity  so  far  as 
such  work  affected  the  safety  of  plaintiff's 
place  of  work.  We  think  therefore  that  Fore- 
man Anderson  must  be  deemed  as  a  vice  prin- 
cipal in  so  far  as  he  selected  and  ordered  tbe 
time  and  place  of  the  wrecking  work  up<m 
tbe  sixth  floor  whereby  the  plaintiff's  place 
of  work  was  exposed  below. 

Somewhat  in  point  here  Is  the  case  of 
Hamm  v.  Bettendorf,  147  Iowa,  681,  125  N. 
W.  186.  Appellants  cite  some  authorities  at 
this  point  whl<3i  tend  to  sustain  their  posi- 
tion. Somer  ▼.  Harrison  (Pa.)  8  AtL  799; 
Donnelly  v.  San  Francisco  Bridge  Co.,  117 
Cal.  417,  49  Pac.  559;  McPhee  v.  Scully,  163 
Mass.  216,  39  N.  E.  1007 ;  Lach  v.  Bumliam 
et  al.  (O.  O.)  134  Fed.  688. 

In  so  far  as  tbe  foregoing  cases  hold  that 
the  workmen  on  the  upper  floor  were  fellow 
workmen  with  the  plaintiff,  and  that  tbe  mas- 
ter was  not  liable  for  their  negligence,  we  are 
in  accord  with  them.  In  so  far  as  they  regard 
the  foreman  or  superintendent  as  performing 
no  magisterial  duty  under  the  circumstances 
shown  herein  they  are  not  in  harmony  with 
what  we  deem  the  sounder  rule  and  which  we 
have  followed  in  our  previous  cases. 

IV.  It  is  urged  that  the  evidence  was  wholly 
insufficient  to  sustain  a  finding  that  the  plain- 
tiff was  injured  by  any  falling  material  from 
the  sixth  floor.  There  was  some  evidence 
tending  to  show  that  workmen  were  engaged 
upon  the  seventh  floor  in  performance  of 
the  contract  of  some  subcontractor.  It  la 
argued  that  the  cause  of  the  plaintiff's  injury 
could  have  originated  from  this  floor  as  easl- 
ly  as  from  the  sixth  floor,  and  that  the  evi- 
dence introduced  is  as  consistent  with  one 
theory  as  with  the  other.  The  evidence  waa 
by  no  means  cMidusive  that  there  was  any 
work  in  operation  on  the  seventh  floor.  Tlie 
evidence  is  sufficient  to  warrant  a  flnding  by 
the  Jury  that  plaintUTs  injury  was  caused  by 
a  piece  of  hardened  cement  It  also  appears 
that  the  breaking  of  such  pieces  was  an  or- 
dinary incident  of  tbe  wrecking  work  which 
was  going  oa  upon  the  sixth  floor.  Candor 
could  hardly  reach  any  other  conclusion, 
than  that  reached  by  tbe  Juty  at  this  point 
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It  is  needless  to  say  therefore  that  we  think 
ttie  evidence  sufficient 

[4]  V.  Complaint  is  made  against  Instruo- 
tion  4  given  by  the  trial  court  The  complaint 
is  directed  to  the  Introductory  sentence  of 
gach  instruction  which  was  as  follows: 

"Paragraph  4.  It  apoears  from  the  evidence 
that  about  the  13th  day  of  June,  1912,  the 
plaintiff,  while  employed  and  enpafted  in  work- 
ing aa  a  brick  mason  in  laying  the  first  story  of 
a  brick  wall  of  a  two-story  addition  that  was 
being  constructpd  and  attached  to  one  of  the 
wings  of  said  Martin  hotel,  then  under  process 
of  bulldlns,  was  injured  as  a  result  of  being 
struck  upon  the  head  by  a  piece  of  hardened 
concrete,  or  some  other  object,  that  had  fallen 
from  some  portion  of  said  wing  of  said  hotel 
building,  near  which  he  was  working  upon  said 
wall." 

The  complaint  is  that  the  sentence  assumed 
a  fact  as  provep  whereas  such  fact  was  In 
dispute.  Such  introductory  sentence  was  fol- 
lowed in  such  iDStruction  by  the  following  di- 
rection: 

"And  as  yon  have  already  been  told,  to  entitle 
him  to  recover  anything  on  account  of  said  in- 
jnries,  he  must  satisfy  you  by  a  preponderance 
of  the  evidence  that  said  injuries  were  caused 
by  a  falling  piece  of  concrete  that  had  been  loos- 
ened or  detached  or  broken  either  from  some 
portion  of  the  concrete  work  of  the  sixth  story 
of  the  structure  near  which  he  was  working, 
etc. 

The  Introductory  statement  "It  appears 
trma  the  evidence,"  was  doubtless  somewhat 
inapt  From  the  instruction  as  a  whole, 
however,  the  meaning  of  the  court  is  rendered 
qnlte  plain.  This  expression  was  used  in  the 
sense  that  there  was  evidence  to  such  effect 
The  second  sentence  of  the  instruction,  which 
we  have  quotetl  above,  expressly  charged  the 
jury  that  the  burden  of  the  proof  as  to  such 
feet  was  upon  the  plaintiff.  We  think,  there- 
fore, that  the  appellant  is  without  ground 
of  complaint  at  this  point 

[5]  VI.  The  doctors  who  attended  the  plain- 
tiff were  examined  as  witnesses  in  his  behalf, 
njey  described  the  injury  and  the  surgical 
operation  which  had  been  rendered  necessary 
thereby.  There  was  a  fracture  of  the  skull 
upon  the  top  of  the  head  and  a  surgical  oper- 
ation which  removed  a  part  of  the  skull  bone 
and  some  of  the  brain  tissue.  They  testified 
in  effect  that  there  could  never  be  a  complete 
recovery  from  the  condition  thus  described. 
Neither  the  bone  nor  the  excised  brain  tissue 
could  ever  be  replaced.  Dri  Welch  testified 
also  as  follows  over  the  objection  of  the  de< 
fendants: 

"The  probable  effect  will  be  that  this  man  will 
coDtinne  in  a  state  of  nervous  and  physical  de- 
bility, more  than  likely  to  become  epileptic 
and  possibly  insane  or  demented.  •  •  •  The 
chances,  according  to  statistics,  is  about  5  per 
cent  I  mean  20  oat  of  100  who  sustain  such 
injories  become  subject  to  epilepsy,  insanity,  or 
some  form  of  dementia." 

Similar  testimony  was  given  by  Dr.  Jepson. 
"Die  objection  to  this  testimony  is  now  urged 
open  oiu  attention.  The  ground  of  objection 
to  that  the  evidence  only  went  to  the  "proba- 
ble" effect  whereas  the  Jury  could  allow  com- 


pensation only  for  snch  fnture  disability  as 
was  reasonably  certain. 
•  Manifestly  the  criterion  contended  t<x  by 
the  appellant  is  the  proper  rule  to  lay  before 
the  jury.  Such  was  the  rule  given  by  the  trial 
court.  It  does  not  follow,  however,  that  the 
testimony  of  a  physician  must  respond  to 
this  language  to  be  rendered  admissible.  The 
physician  as  a  witness  was  required  to  go  no 
further  In  his  statement  than  his  candid 
opinion  would  warrant  The  question  of 
what  disability  the  plaintiff  was  reasonably 
certain  to  suffer  In  the  future  still  remained 
as  the  final  question  for  the  jury  in  the  light 
of  all  the  testimony  in  the  case.  No  com- 
plaint is  made  of  the  form  of  the  instruction 
to  the  jury  at  this  point  We  only  hold, 
therefore,  that  the  testimony  complained  of 
was  admissible.  There  is  the  further  consid- 
eration here  that  the  verdict  actually  render- 
ed was  a  very  moderate  one  in  the  light  of 
the  testimony.  If  therefore  the  testimony 
complained  of  were  technically  objectionable, 
it  would  appear  to  have  been  qnlte  nonpreju- 
diciaL 

The  foregoing  comprise  the  principal  ques- 
tions presented  for  our  consideration.  We 
find  no  error  In  the  record.  The  record  as 
a  whole  impresses  us  with  the  fairness  of  the 
trial.  The  injury  to  the  plaintiff  was  severe. 
The  verdict  is  moderate.  The  liability  of  the 
defendants  is  almost  conclusive  under  the 
evidence. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

DBBMER,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concurring. 


THOMAS  V.  CITi'  OF  GRINNELL  ct  al.t 
(No.  30416.) 

(Supreme  Omn  of  Iowa.    June  21,  1916.) 

1.  Waters   and    W;ateb   Coubses   «=»107— 
DivEBSioN  OF  Water. 

Where  the  diversion  would  not  materially 
affect  a  stream  or  injure  plaintiff,  a  riparian 
proprietor,  the  fact  that  a  proposed  sewerage 
system  would  divert  percolating  waters  from 
their  natural  drainage  is  no  ground  for  an 
injunction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ii  116,  117;  Dec. 
Dig.  <S=>107.] 

2.  MuNiciPAi.   Corporations   «=>70&— Sew- 
ers— Enjoining. 

Where  there  was  a  showing  that  the  estab- 
lishment of  a  sewerage  system  and  disposition 
plant  would  not  pollute  the  waters  of  a  stream 
or  cast  filth  upon  the  land  of  a  riparian  owner, 
the  construction  of  the  system  will  not  be  en- 
joined. 

[Ed.  Notew— For  other  cases,  see  Municii»al 
Corporations,  Cent  Dig.  S  1519;  Dec.  Dig. 
<g=>708.] 

3.  JUPQMENT    <g=s>714— CONSTRTJCTION. 

The  denial  of  an  order  enjoining  the  con- 
struction of  a  sewerage  system,  asked  on  the 
ground  that  the  proposed  system  would  be  a 
nuisance,  is  not  a  conclusive  adjudication  that 


^s»ror  other  casea  see  muu*  topic  and  kI^Y-MUMBBR  in  all  Key-Mumbared  Dlgeiu  and  IndazM 
t  Rehearing  denied  October  2,  1916.  ,    ■  . 
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tbe  system  when  oonstracted  will  not  amount  to 
a  DuiBance. 

[Ed.  Note.— For  other  cases,  se«  Judgment, 
Cent.  Dig.  {{  1240,  1242,  1243 ;  I>ec.  Dig.  <8=> 
714.] 

4,   MUNICIPAl.     COKPORATIONS     «=l321— SbW- 

EBa— Detebmination. 

Whether  a  proposed  sewer  is  a  necesaitr  is 
a  question  solely  for  a  municipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $$  837-840;  Dec.  Dig. 
«=s>B21.] 

Appeal  from  District  Court,  PowesheU^ 
County ;    John  F.  Talbott,  Judge. 

Action  In  equity  for  a  decree  restraining 
the  City  of  Grinnell,  Its  mayor  and  council 
from  constructing  or  Installing  certain  chang- 
es In  Its  sewer  system  and  from  letting  any 
contract  therefor  or  In  any  other  manner  au- 
thorizing such  worlc.  There  was  a  decree 
dismissing  the  petition,  and  plaintiff  appeals. 
The  material  facts  are  stated  In  the  opinion. 
Affirmed. 

C.  H.  Van  Law,  of  Marahalltown,  for  ap- 
pellant H.  I*  Beyer,  J.  H.  Patton,  and  W. 
C.  Raybnm,  all  of  Grinnell,  for  appellees. 

WEAVER,  J.    The  topography  of  the  site 
occupied  by  the  city  of  Ortnnell  is  such  that 
something  more  than   one-half  Its   surface 
drains  naturally  to  the  east  or  southeast 
Fifteen  or  more  years  prior  to  the  council 
proceedings  now  In  controversy  the  city  con- 
structed a  system  of  sewers  covering  some- 
thing more  than  one-half  its  area  on  the 
east    It  would  seem  to  have  been  constructed 
more  particularly  as  a  means  of  storm  sewer- 
age, but  bad  been  subjected  In  many  Instanc- 
es to  use  for  sanitary  purposes.    Tbe  lateral 
lines  of  the  system  radiated  through  many 
of  the  streets  in  the  eastern  and  central  por- 
tions of  the  platted  part  of  the  city  and  dis- 
charged Into  a  trunk  sewer  In  the  southern 
part  of  this  area,  whence  It  was  carried  to 
the  southeast  along  a  natural  line  of  drainage 
to  what  is  known  as  Little  Bear  Creek.    In 
tbe  year  1914  the  city  council  Inaugurated 
proceedings  which  contemplated  a  new  trunk 
sewer  at  a  depth  and  grade  which  would 
carry  Its  flow  to  the  southwest  to  a  disposal 
plant  to  be  provided  for  that  punx>se  at  or 
near  a  stream  known  as  Sugar  creek.    Into 
this  new  trunk  sewer  It  was  proposed  to  lead 
all  the  flow  from  the  original  system  above 
described  as  well  as  from  the  remainder  of 
the  city  territory  theretofore  not  supplied 
with  sewer  accommodations.     Tbe  enlarged 
system  was  to  be  used  as  a  sanitary  sewer. 
Tbe  plan  also  contemplated  a  disposal  plant 
which  was  to  receive  the  discharge  from  the 
trunk   sewer   and    by   chemical   and  other 
treatment  deprive  It  of  Its  Impurities  and 
turn  the  remainder  in  an  Innocuous  and  in- 
offensive condition  Into   ^ugar  creek.     The 
proceedings  in  council  were  conducted,  so  far 
as  appears,  with   statutory   regularity,   and 
the    scheme    of   Improvement    having    been 
adopted  by  appropriate  resolutions  the  mayor 


and  council  were  atx>ut  to  let  tbe  contract 
when  this  action  was  begun. 

The  plalntlfr  states  the  history  of  the  pro- 
posed improvement  substantially  as  we  hare 
above  recited  It,  and  further  says  that  he  Is 
the  owner  of  considerable  farm  land  along  or 
near  the  course  of  Sugar  creek  between  the 
proposed  disposal  plant  and  the  place  where 
the  creek  empties  Into  the  Skunk  river,  and 
as  grounds  for  his  demand  for  equitable  re- 
lief says:    (1)  That  a  sewer  system  of  the 
kind  and  construction  here  proposed  not  only 
serves  to  carry  off  the  unclean  accumulation 
of  sewerage  and  the  large  amount  of  water 
thrown  therein  fOr  the  purpose  of  flushing: 
the  laterals  and  mains,  but  it  also  operates 
as  a  means  of  ordinary  drainage  whereby 
the  surface  waters  of  the  city's  area  and  the 
seeping  and  percolating  waters  of  the  soil 
enter  the  sewer  pipes  at  their  Joints  and  are 
discharged  at  the  outlet    The  effect  of  this 
In  the  present  case,  he  says,  is  to  collect  the 
ordinary  drainage  from  all  that  part  of  the 
dty  which  naturally  discharges  to  the  east 
and  southeast  and  cast  It  on  the  other  side  of 
the  watershed  into  Sugar  creek,  thereby  un- 
naturally increasing  the  quantity  of  water 
flowing  through  that  stream  to  the  damage 
and  Injury  of  the  land  owned  by  him  and 
others  In   that  neighborhood.     (2)   Plaintiff 
further  says  that  the  dty  of  Grinnell  is  al- 
ready adequately  supplied  with  sewer  con- 
veniences, and  there  Is  no  reasonable  neces- 
sity or  demand  for  the  proposed  improvement 
(3)  Also  that  In  the  present  natural  condi- 
tions of  Sugar  Creek  and  the  valley  through 
which    it    flows,    the  stream    with   certain 
springs  found  along  its  course  supply  good 
and   wholesome   water   for   the   use  of   the 
live  stock  of  the  adjacent  landowners  and  Is 
an  Item  of  great  convenience  and  value  to 
them,  all  of  which  will  be  Injuriously  affect- 
ed or  destroyed  by  the  diversion  of  the  flow 
of  the  city  sewers  Into  the  proposed  new  out- 
let    Other  matters  of  complaint  are  stated 
In  the  petition  but  are  not  urged  upon  this 
appeal. 

Reduced  to  brief  terms  the  argument  for 
appellant  Is:  First,  that  the  effect  of  the 
change  In  the  sewer  system  is  to  cast  upon 
his  land  the  burden  of  receiving  drainage 
water  from  lands,  the  natural  drainage  of 
which  is  in  another  direction;  and,  second, 
that  It  constructed  the  effect  of  the  sewer 
system  will  be  to  create  a  nuisance  to  his  In- 
Jury  by  corrupting  the  waters  ot  the  stream. 
Stated  In  still  briefer  terms  the  objection 
raised  Is,  first,  to  the  quantity  of  the  flow 
from  the  sewer ;  and,  second,  to  Its  quality. 

[1]  I.  The  first  of  these  objections  is  the 
one  on  which  principal  stress  Is  laid  In  argu- 
ment The  leading  authority  upon  which 
much  reliance  Is  placed  by  counsel  is  the  de- 
cision of  this  court  In  Livingston  t.  McDon- 
ald, 21  Iowa,  160,  88  Am.  Dec.  674.  The 
central  principle  there  affirmed  is  of  nn- 
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donbted  soundness,  bnt  as  we  bare  had  fre- 
quent occasion  to  point  out  It  does  not  go 
to  tbe  extent  which  la  sometimes  claimed  for 
it.  It  la  not  there  decided  that  every  diver- 
sion of  water  from  ita  natural  flow  upon  or 
Bway  from  the  land  of  another  la  action- 
able, and  still  less  does  it  hold  that  equity 
will  always  Interfere  to  prevent  such  diver- 
sion. What  It  does  hold  Is  that  such  diver- 
sion cannot  be  rightfully  made  "to  the  sub- 
stantial Injury"  of  the  lower  proprietor.  See 
page  172  of  21  Iowa  (89  Am.  Dea  674).  Re- 
ferring to  the  quoted  phrase  from  that  opin- 
ion we  have  said  (Obe  v.  Pattat,  151  Iowa, 
723,  130  N.  W.  9a3)  that  under  this  rule  "to 
call  the  law  into  action  for  the  defense  of 
the  servient  estate,  the  collection  and  dis- 
charge of  water  thereon  In  other  than  the 
place  of  Its  normal  flow  •  •  •  In  a  state 
of  nature  It  must  be  in  'greatly  Increased  or 
unnatural  quantities,'  and  that  the  damages 
therefrom  must  be  'substantial'  in  character. 
In  other  words,  the  general  doctrine  which 
recognizes  a  merely  technical  invasion  of 
one's  premises  or  the  Infliction  of  a  merely 
nominal  injury  as  sufficient  grounds  for  In- 
voking the  remedies  of  the  law  has  here  no 
application."  See,  also,  Martin  y.  Schwert- 
ley,  155  Iowa,  351,  136  N.  W.  218,  40  L.  B.  A. 
(N.  S.)  160. 

An  examination  of  this  record  convinces  us 
that  plaintiff  falls  to  show  with  any  reason- 
able certainty  that  the  drainage  from  the 
dty  which  Is  merely  an  Incident  to  the  con- 
struction of  a  sewer  system  constructed  for 
an  altogether  different  purpose  will  increase 
tbe  flow  of  Sugar  creek  In  a  manner  to  ma- 
terially Injure  the  lower  riparian  proprie- 
tors. The  preponderance  of  evidence  given 
by  engineers  and  experts  who  have  examined 
tbe  premises  and  computed  both  the  prob- 
able flow  and  the  capacity  of  the  creek  is  to 
the  effect  that  such  increase  will  not  swell 
the  volume  of  water  to  an  extent  liable  to 
Injure  adjacent  lands.  It  Is  unnecessary  to 
go  Into  recitation  of  the  figures  and  estimates 
given  by  the  engineers  and  others.  It  is 
enough  to  say  that  the  showing  of  antici- 
pated injury  is  not  so  clear  or  certain  that 
we  can  interfere  in  advance  and  place  our 
veto  upon  a  proposed  municipal  improvement 
which  may  be  of  great,  if  not  vital,  impor- 
tance to  the  convenience,  comfort,  and  health 
of  a  large  community  which  is  willing  to  as- 
sume the  burden  of  Its  construction  and  main- 
tenance and  to  guard  Its  operation  in  a  man- 
.  ner  to  prevent  its  becoming  a  nuisance  to 
others.  Men  of  great  learning  and  wide  ex- 
perience who  have  familiarized  themselves 
with  the  subject  express  the  view  that  the  in- 
cidental drainage  of  surface  and  percolating 
waters  will  not  be  enough  to  create  a  burden 
upon  the  plaintiff  or  his  property.  Manifestly 
any  estimate  which  can  be  made  of  the 
amount  is  largely  speculative  and  affords  a 
very  unsubstantial  basis  on  which  to  nullify 
the  act  of  a  city  acting  within  the  scope  of 
Its  express  statutory  authority. 


[2,  S]  II.  Can  this  court  assume  in  advance 
or  find  from  the  evidence  that  the  city  will 
neglect  or  may  not  be  able  to  Install  a  disposal 
plant  which  will  effectually  remove  the  un- 
clean elements  from  the  sewage  and  purify 
the  water  which  it  discharges  Into  the  creek? 
Undoubtedly  it  has  no  right  nor  Is  It  within 
the  power  of  this  court  to  give  it  a  right  to 
cast  filth  or  other  poisonous  substances  into 
the  stream  Injuring  its  quality  for  ordinary 
uses.  But  what  appellant  asks  ns  to  do  Is  to 
hold  that  he  has  proved  that  such  is  the 
purpose  of  the  defendants  or  at  least  that 
such  will  be  the  natural  or  necessary  re- 
sult if  they  are  permitted  to  proceed  with 
the  improvement  Such  a  ruling  would  be 
arbitrary  in  the  extreme.  It  is  a  matter 
of  common  knowledge  to  the  civilized  world 
that  competent  men  have  long  been  laboring 
to  bring  about  a  successful  method  by  which 
sewage  may  be  disposed  of  in  a  sanitary  man- 
ner without  befouling  our  lakes  and  streams. 
We  know  also  that  many  plants  of  that  kind 
have  been  and  are  being  established  in  these 
Western  states  where  the  need  of  such  relief 
has  been  acute.  In  many  instances  they  are 
reputed  to  work  satisfactorily.  None  of  the 
experts  testifying  in  this  case  deny  the  prac- 
ticability of  devices  of  this  nature,  hnd  as  a 
whole  their  opinions  appear  to  justify  tbe 
venture  by  the  defendant  city.  The  most 
serious  ci'itlcism  offered  is  that  of  one  en- 
gineer who  doubts  whether  the  capacity  of 
the  filter  beds  is  adequate,  a  fault  which,  if 
found  to  exist,  ought  to  be  remedied  with- 
out condemning  the  whole  system.  The  court 
cannot  be  supposed  to  have  any  technical  In- 
formation upon  these  subjects  upon  which  It 
can  reject  the  testimony  and  declare  that  the 
opinion  of  all  these  experts  is  worthless,  and 
that  if  a  disposal  plant  Is  built  according  to 
the  best  approved  methods  it  will  prove  a 
nuisance  per  se.  And  while  conceding  that" 
the  dumping  of  large  quantities  of  filth  into 
a  stream  may  create  a  nuisance  which  the 
courts  would  enjoin  in  advance  of  the  wrong- 
ful act  if  threatened,  we  are  not  yet  prepar- 
ed to  say  as  a  matter  of  law  that  a  sewage 
disposal  plant  may  not  be  so  constructed  and 
carried  on  as  not  to  be  a  source  of  annoyance 
or  injury  to  any  one.  The  ultimate  risk  is 
upon  the  city.  As  we  have  already  intimat- 
ed this  decision  does  not  clothe  the  city  with 
immunity  against  liability  if  it  shall  in  fact 
create  a  nuisance  to  the  injury  of  others.  The 
general  rule  la  that  no  injunction  will  be 
decreed  except  upon  a  clear  showing  of  in- 
jury, and  the  court  must  in  each  Instance  act 
with  full  conviction  of  its  urgent  necessity.  1 
High  on  Injunctions  (4th  Ed.)  i  22. 

It  must  clearly  appear  not  only  that  the 
defendants  are  about  to  do  the  act  alleged  in 
the  petition,  but  also  that  such  act  will  be 
attended  with  the  apprehended  injurious  con- 
sequences. In  Kerr  on  Injunctions,  399,  it  is 
said: 
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"The  conrt  will  not  in  general  interpose  until 
an  actaal  nnisance  has  been  committed,  but  it 
may,  b;  virtue  of  its  jurisdiction  to  restrain 
acts  which  when  completed  will  result  in  a 
ground  of  action,  interfere  before  anjr  actual 
nuisance  has  been  committed,  where  it  is  satis- 
fied that  the  act  complained  of  will  inevitably 
result  in  a  nuisance." ' 

That  a  sewer  system  with  a  proper  dis- 
posal plant  upon  the  bank  of  a  stream  ia  not 
a  nuisance  per  se  has  already  been  held  by 
this  court  In  Hollenbeck  v.  Marion,  116  Iowa, 
77,  89  N.  W.  212,  where  it  Is  said: 

"It  may  be  that  the  sewer  system  whs  perma- 
nent in  character;  but  it  does  not  follow  that 
its  use  will  always  be  such  as  to  constitute  a 
nuisance.  It  is  well  known  that  modem  scien- 
tific research  has  discovered  means  of  disinfect- 
ing and  deodorizing  sewage,  so  that  it  is  prac- 
tically innocuous." 

It  has  also  been  repeatedly  decided  that  tf  a 
business  may  be  so  conducted  as  not  to  be  a 
nuisance,  or  a  given  act  can  be  done  without 
material  Injury  to  another,  it  will  not  be  en- 
Joined  simply  because  the  person  asking  it 
fears  that  a  nuisance  may  result.  Shiras  t. 
Ollnger,  50  Iowa,  571,  32  Am.  Rep.  138; 
Faucher  v.  Grass,  60  Iowa,  505,  15  N.  W.  302. 
See,  also,  McLaughlin  t.  Sandusky,  17  Neb. 
110,  22  N.  W.  241. 

In  the  Shiras  Case,  supra,  plaintiff  sought 
to  enjoin  the  use  of  a  building  as  a  livery 
stable  In'  close  proximity  to  his  residence, 
and  it  was  there  said: 

"Inasmuch  as  a  livery  stable  is  not  a  nuisance 
per  se,  and  it  is  not  impossible  that  a  change 
may  be  introduced  which  would  obviate  all  ob- 
jections, we  think  that  the  decree  (of  the  dis- 
trict court)  enjoining  the  use  absolutely  went 
too  far." 

In  the  Faucher  Case  the  subject  of  contro- 
Tersy  was  a  blacksmith  shop,  and  we  said: 

"If  a  building  may  be  so  constructed  upon  the 
lot  wherein  the  business  of  blacksmithing  may 
be  carried  on  in  such  a  manner  as  to  cause  no 
injury  or  annoyance  to  plaintiff,  it  ought  not  to 
be  regarded  as  forbidden.  •  •  •  Equity  will 
not  restrain  further  use  of  the  lot  for  a  smith's 
shop  if  it  may  be  used  without  proving  to  be  a 
nuisance." 

Applying  the  same  principle  to  the  case  at 
bar  we  repeat  what  we  have  already  In  sub- 
stance expressed,  that  the  evidence  in  the  rec- 
ord Is  Insufficient  to  demonstrate  with  any 
degree  of  certainty  that  the  sewer  system,  lit 
made  and  completed  according  to  the  propos- 
ed plan,  will  prove  a  nuisance,  and  the  court 
la  therefore  not  Justified  in  condemning  It  in 
advance  and  enjoining  its  construction. 

[4]  III.  Considerable  is  said  in  argument 
to  the  effect  that  there  is  no  reasonable  ne- 
cessity for  the  improvement,  and  that  the 
present  system  is,  or  can  be  made,  sufficient 
for  the  needs  of  the  city  and  its  inhabitants. 
This  is  not  a  question  we  are  authorized  to 
consider.  The  finding  of  the  necessity  and 
propriety  of  such  improvements  Is  committed 
by  the  statute  to  the  city  Itself  acting  through 
Its  mayor  and  city  council.  The  authority 
80  given  is  legislative  in  character,  and  if  the 
proceedings  have  been  conducted  in  accord- 


ance with  statute,  the  finding  by  the  cooncil 
that  a  work  of  public  improvement  Is  neces- 
sary or  expedient  and  its  action  in  ordering 
the  work  of  construction  to  proceed  are  not 
subject  to  Judicial  review  or  control.  It  may 
be  said,  however,  that  the  record  demon- 
strates that  owing  to  its  differences  of  level 
the  entire  city  of  Grinnell  cannot  be  served  by 
a  single  sewer  system  carrying  its  flow  to  the 
east  or  southeast,  while  with  the  proposed 
changes  in  the  system  it  can  all  be  carried  to 
a  common  outlet  at  the  southwest.  Under 
such  circumstances  the  finding  that  it  was 
desirable  to  have  the  entire  fiow  discharged 
at  a  single  outlet  and  cared  for  in  one  dis- 
posal plant  instead  of  two  Is  apparently  not 
unreasonable.  It  is  well  within  the  scope  of 
the  power  conferred  upon  the  city  and  the 
regularity  of  the  proceedings  Is  not  chal- 
lenged. 

It  follows  of  necessity  that  the  decree  of 
the  district  court  must  be  and  it  ia  affirmed. 

DEEMER,  C.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 


IOWA  MAUSOLEUM  CO.  t.  WEIGHT. 

(No.  29943.) 
(Supreme    Court    of   Iowa.      June    19,    1915.) 

1.  APPEAI,    ARD    Ebrob    4=9237— Qckstions 
Rkviewable— Motion  fob  Oibected  Ysb- 

DICT. 

Where  defendant's  motion  for  a  directed 
verdict  at  the  close  of  plaintiff's  testimony  was 
overruled,  whereupon  be  introduced  his  testi- 
mony, and  at  the  close  of  all  the  evidence  failed 
to  renew  his  motion,  the  appellate  court  could 
not  review  the  assijniment  of  error  hased  upon 
the  denial  of  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  1302Va ;   Dec  Dig.  iS=»237.J 

2.  Frauds,  Statute  of  QssllS— Sufficibnot 

OF  COMBACT. 

Where  defendant  contracted  in  writing 
with  plaintiff  mausoleum  company  to  pay  for 
four  crypts  in  a  mausolenm  to  be  constructed 
according  to  certain  plans,  and  thereafter,  at  a 
meeting  of  crypt  holders,  a  committee  was  ap- 
pointed, of  which  the  defendant  was  one,  who 
took  charge  of  plans  prepared  by  the  plaintiff 
and  submitted  them  to  engineers,  who  asked 
fuller  specifications,  which  request  was  for- 
warded to  plaintiff,  with  a  letter  signed  by  de- 
fendant, requesting  full  specifications,  which 
were  furnished  by  the  plaintiff,  whereupon  the 
engineers  reported,  suggestinK  certain  changes, 
which  were  noted  upon  the  plans,  such  plans 
turned  over  to  the  plaintiff,  and  the  mausoleum 
constructed  in  conformity  therewith,  there  was 
a  valid  contract  between  plaintiff  and  the  de- 
fendant and  performance  thereof  by  the  former. 
[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  M  199.  262-265;  Dec.  Dig. 
«=11&] 

3.  CoNTBACTS  «=>29— Execution— DiKEcnow 
OF  Vebdict— Conflict  in  E}videncb. 

In  an  acti<Hi  ex  cimtractu,  where  the  sign- 
ing of  a  letter  by  defendant  was  material  to 
his  liability,  and  a  witness  for  the  tdaintiff  tes- 
tified that  a  signature  attached  to  such  letter 
was  that  of  the  defendant,  and  was  made  in  his 
presence,  testimony  of  the  defendant  that  the 
signature  looked  like  his,  that  he  had  no  recol- 
lection of  signing,  and  that  he  did  not  remem- 
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ber  the  incident,  produced  no  conflict  rendering 
improper  the  direction  of  verdict,  defendants 
testimony  not  amounting  to  a  denial. 

[EA.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  141-143,  1824;  Dec.  Di«.  «s> 
29.] 

4.  CONTBACTS  «=>313— AWTICIPATOBY  BREACH 
BT  BePDOIATION— WUHDBAWAI.  OF  KEPO- 
DIATION. 

Where  defendant,  who  bad  contracted  in 
writinx  to  paj  for  four  compartments  in  a 
mausoleum  to  be  built  by  plaintiff,  before  the 
time  for  performance  repudiated  his  agreement, 
bat  thereafter,  by  acting  as  one  of  a  committee 
of  crypt  holders,  impliedly  affirmed  the  contract 
and  withdrew  his  repudiation,  uoon  completion 
of  the  work  as  contracted  for  plaintiff  could  re- 
cover the  contract  price; 

[Ed.  Note.— For  other  cases,  sen  Gontiacts, 
Cent.  Dig.  |  1279;   Dec.  Dig.  «s>313.) 

Appeal  from  Superior  Court,  Sbenandoab 
County;    Geo.  H.  Castle,  Judge. 

Action  upon  a  contract.  Directed  verdict 
tor  plaintiff.     Defendant  appeals.     Affirmed. 

Frederick  Fischer  and  Roy  E.  Havens, 
both  of  Sbenandoab,  for  appellant.  B-arl  R. 
Ferguson  and  C.  R.  Barnes,  both  of  Shenan- 
doah, tor  appelle& 

PER  CURIAM.  The  action  la  upon  the 
following  contract: 

Exhibit  A 

The  Iowa  Mausoleum  Company,  Waterloo,  Iowa. 

Price  of  Compartments  $150.00  Each. 

Shenandoah,  Iowa,  Nov.  16,  1910. 
I,  T.  B.  Wright,  hereby  subscribe  for  four 
compartments  in  the  grand  compartment  mauso- 
leum to  be  constructed  in  the  city  of  Shenan- 
doah, Iowa,  according  to  the  plans  drawn  by  the 
Iowa  Mausoleum  Company, .on  file  at  Fergu- 
son's office,  for  which  I  agree  to  pay  the  Iowa 
Mausoleum  Company,  or  order,  the  sum  of  six 
hundred  dollars  as  follows :  One-third  when 
foundations  are  in,  one-third  when  walls  and 
compartments  are  constructed  to  the  square, 
and  balance  when  roof  is  on  and  all  work  is 
completed.  It  is  further  agreed  that  above  com- 
pany will  give  a  deed  for  the  compartments 
herein  subscribed  when  payment  is  made  in  full 
and  building  is  dedicated. 

Payable  at  First  National  Bank  Shenan- 
doah, Iowa. 

T.  B.  Wright 

The  Iowa  Mausoleum  Company, 
By  C.  Ii.  Langley, 

Special  Representative. 

Thereafter  the  defendant  sent  to  the  plain- 
tlfl  the  tollowlng  letter: 

Shenandoah,  Iowa,  Joly  24,  1911. 

Iowa  Mausoleum  Company,  Waterloo,  Iowa — 
Dear  Sirs:  November  16,  1910,  I  subscribed 
for  four  compartments  conditionally  in  a  mauso- 
leum to  be  erected  in  Shenandoah,  Iowa,  on  the 
verbal  representations  of  your  Mr.  Langley. 
Recent  investigation  has  revealed  the  fact  that 
the  building  is  to  be  built  quite  different  from 
what  I  was  led  to  expect  and  will  not  be  a  per- 
manent and  lasting  building  that  one  must  be 
in  order  to  have  any  value  when  it  is  to  be  used 
for  such  a  purpose.  For  reasons  given  above  I 
wish  to  withdraw  my  contract  and  will  ask  you 
to  kindly  cancel  the  same  and  return  said  con- 
tract to  me  at  once. 

Respectfully,  T.  B.  Wright 

On  the  same  day,  but  after  the  letter  by 
defendant,  as  we  understand  it,  though  the 


record  Is  not  clear  as  to  this,  a  committee 
of  crypt  holders,  of  which  the  defendant 
was  a  member,  wrote  to  the  plalntlfl  as  fol- 
lows: 

Exhibit  B. 
[Omitting  letter  head.] 
Shenandoali,  Iowa,  July  24, 1911. 

Iowa  Mausoleum  Company,  Waterloo,  Iowa — 
Gentlemen :  On  the  19tb  inst  your  engineer, 
Mr.  J.  B.  Balcomb,  was  in  Sbenandoab  and  call- 
ed a  meeting  of  the  compartment  or  crypt  hold- 
ers in  the  mausoleum  you  are  to  build  here  in 
l^henandoah.  The  crypt  holders  insisted  on  be- 
ing fully  informed  as  to  the  plans  and  specifica- 
tions fur  the  proposed  building,  and  asked  that 
a  committee  from  their  number  be  allowed  to  in- 
spect the  plans  and  specifications  and  submit 
them  to  some  competent  engineer  for  his  ap- 
proval. Your  Mr.  Balcomb  consented  to  this 
and  the  undersigned  committee  was  appointed 
and  the  plans  and  specifications  so  far  as  Mr. 
Balcomb  had  the  same  were  turned  over  to  this 
committee.  This  committee  selected  a  well- 
known  firm  of  consulting  engineers  and  submit- 
ted the  plans  and  specifications  that  had  been 
turned  over  to  it  to  the  engineers.  We  have  just 
received  their  report  and  are  inclosing  a  copy 
herewith  except  that  we  are  not  giving  the 
names  of  the  engineers,  preferring  for  the  pres- 
ent to  withhold  the  names.  You  will  note  that 
the  engineers  in  their  report  state  that  no  speci- 
fications whatever  were  turned  over  to  them 
and  that  they  cannot  make  a  full  and  complete 
report  without  full  and  complete  plans  and  spec- 
ifications. This  committee  turned  over  to  the 
engineers  everything  they  had  received  from 
your  Mr.  Balcomb,  and  supposed  that  they  had 
the  full  and  complete  specifications  and  plans. 
The  report  of  the  engineers  is  virtually  useless 
the  way  it  stands,  as  you  will  admit. 

We  wish  you  would  send  us  immediately  the 
complete  plans  and  specifications  and  all  the 
data  called  for  in  the  report  of  the  engineers. 
As  soon  as  we  receive  the  full  and  complete 
plans  and  specifications  we  will  turn  them  over 
to  our  engineer  and  get  a  report  just  as  soon 
as  possible.  We  feel  sure  that  you  do  not  want 
any  delay  in  this  matter  and  we  certainly  are 
anxious  to  have  the  information  as  soon  as  we 
can.  Your  Mr.  Balcomb  promised  that  no  work 
would  be  begun  on  the  mausoleum  until  our 
committee  could  consult  an  engineer,  get  his  re- 
port and  submit  the  report  to  the  crypt  holders. 
Of  course  you  will  admit  that  this  is  only  fair. 
We  mention  this  as  we  do  not  want  any  work 
commenced  until  we  can  get  a  full  and  complete 
report  from  our  engineers  and  submit  it  to  the 
crypt  holders. 

Trusting  that  we  may  hear  from  you  with  the 
proper  plans  and  specifications  at  an  early  date, 
we  are       Very  truly  yours,     ,    ,    „ 

[Signed]  J.  J.  Cardwell. 

T.  B.  Wright 
A.  W.  Murphy. 

The  plaintiff  did  not  consent  to  the  at- 
tempted rescission  of  the  contract  by  defend- 
ant, but  on  July  26,  1911,  in  response  to  de- 
fendant's letter  of  the  24th,  first  above  set 
out,  In  which  plaintiff  expressed  surprise 
at  the  contents  of  defendant's  letter,  stated 
that  they  expected  to  build  the  mausoleum 
In  accordance  with  the  agreement,  and  stat- 
ing that  they  realized  that  Influences  had 
been  at  work  adverse  to  the  plaintiff,  and 
that  an  attempt  had  been  made  to  injure  it 
wherever  possible  by  misrepresenting  the 
facts,  but  that  they  expected  to  abide  by  the 
terms  of  the  agreement  and  expected  the 
purchasers  to  do  the  same. 
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On  July  19,  1911,  there  was  a  meeting  of 
the  crypt  holders,  nt  which  defendant  was 
present,  and  he  participated  In  the  proceed- 
ings. The  plans  were  discussed  and  ques- 
tions were  asked  of  the  representative  of  the 
plaintiff  company,  who  stated  that  the  origi- 
nal plans  had  proved  defective  in  some  in- 
stances and  that  he  hnd  a  better  plan.  At 
this  meeting  the  plaintiff's  engineer  was 
asked  if  he  cared  if  the  plans  were  ex- 
amined hy  some  one  else,  and  he  said  there 
would  be  no  objection.  Thereupon,  the 
names  of  the  defendant,  Mr.  Cardwell,  an^ 
Mr.  Murphy  were  suggested  as  a  committee. 
It  is  shown  that  at  this  meeting  the  matter 
was  thoroughly  discussed  regarding  the 
building.  The  plans  were  submitted  to  archi- 
tects at  Omaha,  Neb.,  who  made  two  reports. 
In  the  last  one  they  suggest  certain  changes, 
and  stated: 

"The  mausoleum  constructed  as  planned  and 
specified  will  be  a  credit  to  ^our  city,  and  will 
endure  for  centuries,  but  rigid  inspection  is  ab- 
solutely essential  to  achieve  this  result" 

The  mausoleum  in  question  was  built  In 
accordance  with  the  plans  as  modified  and 
suggested  by  the  Omaha  architects,  and  we 
are  satisfied  from  the  record  that  there  was 
a  substantial  compliance  therewith,  and  this 
was  done  without  any  further  objection  from 
the  defendant.  There  is  no  evidence  that  the 
building  as  erected  wUl  not  be  a  permanent 
and  lasting  building,  as  defendant  claimed 
in  his  letter  of  the  24th  it  should  be. 

[1]  1.  At  the  close  of  plaintiffs  testimony 
defendant  moved  for  a  directed  verdict  in 
his  favor,  which  was  overruled.  Thereupon 
he  introduced  his  testimony.  It  is  now  argu- 
ed that  the  court  erred  in  overruling  this 
motion.  But  the  motion  was  not  renewed  at 
the  close  of  all  the  testimony.  Under  such 
circumstances  we  do  not  review  the  assign- 
ment based  upon  such  ruling. 

[2]  2.  It  is  thought  by  appellant  that  the 
sale  of  a  crypt  Is  a  sale  of  real  estate  and 
that,  unless  in  writing,  it  is  within  the 
statute  of  frauds.  Without  determining  the 
question  as  to  whether  such  a  contract  is 
one  for  the  creation  or  the  transfer  of  an 
interest  in  land,  we  think  the  plaintiff's  case 
was  proven  by  documentary  evidence.  This 
documentary  evidence  shows  this  situation: 
Plaintiff  and  defendant  entered  into  a  writ- 
ten contract,  as  claimed  by  plaintiff.  On 
July  19th  there  was  a  meeting  of  the  crypt 
holders,  at  which  a  committee  was  appointed, 
consisting  of  defendant  and  two  others.  The 
plans  which  were  present  at  that  meeting 
were  turned  over  to  this  committee,  one  of 
whom  took  them  to  engineers  at  Omaha. 
These  engineers  wrote  a  report  in  which  they 
asked  for  fuller  specifications.  This  report 
was  forwarded  to  plaintiff,  with  a  letter 
signed  by  defendant,  requesting  full  specifica- 
tions in  compliance  with  the  request  of  the 
engineers.  The  plaintiff  furnished  the  requi- 
site data.  From  this  the  engineers  made  a 
report,  suggesting  certain  changes,  and,  in 


addition,  made  certain  red  marks  npon  the 
plans  suggesting  slight  changes.  These  plans 
and  specifications,  together  with  the  report 
of  the  engineers,  were  turned  over  to  the 
plaintiff.  The  plaintiff  built  the  mausoleum 
in  conformity  with  the  plans  and  specifica- 
tions, as  changed  by  the  engineer  selected  by 
defendant  and  the  other  crypt  holdersi  Such 
was  the  situation  when  plaintiff  rested.  The 
witnesses  for  defendant  testified  to  substan- 
tia,lly  the  same  state  of  facts,  and  at  many 
points  corroborated  the  testimony  for  plain- 
tiff. 

[3]  3.  It  is  thought  by  defendant  that  there 
is  a  conflict  in  the  testimony  as  to  whether 
he  signed  the  letter  which  purports  to  be 
signed  by  the  committee.  A  witness  for 
plaintiff  testified  that  the  signatures  attach- 
ed thereto  are  those  of  Cardwell,  Murphy, 
and  defendant,  T.  B.  Wright;  that  Mr. 
Wright  signed  it  in  his  presence.  The  de- 
fendant himself  was  called  as  a  witness  for 
plaintiff  and  said  that  the  signature  "looks 
like  my  signature,  Mr.  Cardwell's  signature 
and  Mr.  Murphy's  signature.  I  have  no  rec- 
ollection of  signing  the  instrument  and  I  do 
not  remember  the  incident"  This  does  not 
amount  to  a  denial  of  the  testimony  of  the 
witness  who  testifies  that  be  saw  defendant 
sign  it,  and  there  is  no  conflict  at  this  point 

[4]  4.  The  real  question  in  the  case,  we 
take  it,  is  the  effect  of  the  letter  of  July 
24th,  by  which  the  defendant  attempted  to 
rescind  his  contract  We  have  not  been 
favored  with  citation  of  authority  by  either 
side  on  this  point  Ko  fraud  was  alleged 
or  proven  as  gr(tnnd  for  a  rescission  of  the 
contract  Plaintiff  has  not  sued  for  a  breach 
of  the  contract,  but  to  recover  the  contract 
price  for  performance  of  the  contract  by  it 

In  Port  Huron  Machinery  Co.  v.  Hurto,  154 
Iowa,  435,  at  page  437, 136  N.  W.  81,  at  page 
32,  in  speaking  of  the  right  to  recover  upon 
a  contract  for  the  sale  of  personal  property, 
the  court  said: 

"The  authorities  generally  are  not  agreed  on 
the  question  whether  there  can  be  a  recovery  of 
the  contract  price  where  the  contract  la  not  ful- 
ly executed  by  the  transfer  of  title;  but  it  is 
the  general  holding  that  the  mere  retention  of 
possession  by  the  vendor  is  not  material.  There 
may  be  a  littie  confusion  in  our  own  cases  on 
the  question  whether  the  retention  of  title  by 
the  vendor  necessarily  remits  him  to  an  action 
for  damages  alone,  because  of  language  used  in 
one  or  two  opinions.  But  we  think  an  exami- 
nation of  the  cases  will  show  that,  where  the  is- 
sue was  directly  involved,  we  have  never  held 
that  in  such  cases  there  cannot  be  a  recovery  of 
the  contract  price:  while,  on  the  contrary,  we 
have  directiy  held  that  such  recovery  can  be 
liad,  although  neither  titie  nor  possession  have 
passed  to  the  vendee." 

In  McAllster  v.  Safiey,  65  Iowa,  719,  23 
N.  W.  139,  a  written  order  for  a  granite  mon- 
ument was  given  to  the  plaintiff's  assignors, 
Webster  &  Williams,  by  the  defendant  and 
accepted  by  said  Webster  &  Williams.  Be- 
fore anything  had  been  done  by  Webster  & 
Williams  toward  completing  the  monument 
or  delivering  it  the  defendant  notified  them 
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that  she  would  not  receiye  it,  and  requested 
tbem  not  to  complete  it.  It  was  also  sbown 
that  at  the  time  the  contract  waa  entered  in- 
to "Webster  &  Williams  were  the  owners  of 
the  monument  and  bad  it  in  their  possession, 
and  that  it  was  wholly  completed  except  the 
catting  of  the  inscription  that  had  been  di- 
rected by  the  defendant  On  the  facts  as 
above  recited,  this  court  said: 

"On  tbia  state  of  facta  we  think  there  can  be 
so  question  of  defendant's  liability  for  the  con- 
trapt  price  of  the  monument.  It  may  be  con- 
ceded that  the  contract  was  executory,  and  that 
the  propnty  in  the  monument  did  not  vest  in 
defendant  upon  the  execution  and  delivery  of  the 
written  agreement  But  neither  of  the  parties 
reserved  a  right  of  rescission.  Defendant's  un- 
dertaking to  pay  the  stipulated  price  was  con- 
tingent on  the  single  condition  that  Webster  & 
Williams  would  cut  the  inscription  on  the  monu- 
meot,  deliver  it  at  Traer,  and  set  it  up  at  the 
grave  of  her  husband.  She  agreed  absolutely 
that  upon  the  happening  of  these  conditions  she 
wonld  pay  the  price  agreed  npon  at  the  stipulat- 
ed time.  There  was  no  failure  on  their  part 
to  perform  their  undertaking.  She  therefore 
had  no  grounds  for  rescinding  the  contract." 

The  "law  will  not  permit  one  party  to  an 
agreement  to  terminate  it  at  his  pleasure, 
unless  the  right  to  do  so  is  reserved  in  the 
contract  itself." 

Plaintiff  did  not  consent  to  the  attempted 
rescission,  but  Insisted  upon  performance  by 
defendant,  and  it  performed  its  part  and 
built  the  mausoleum  according  to  the  con- 
tract as  modified  by  the  defendant  and  his 
associates  the  other  crypt  holders.  We  do 
not  understand  the  parties  to  dispute  the 
proposition  that  defendant's  letter  of  July 
24tb  would  have  been  a  breach  of  the  con- 
tract and  that  plaintiff  could  hare  sued  for 
the  breach.  It  did  not  do  this  but  was  insist- 
ing all  the  time  upon  performance.  In  this 
case  no  time  was  fixed  when  the  mausoleum 
should  be  completed  or  when  the  work  should 
begin.  Defendant's  repudiation  was  before 
the  time  for  the  completion  of  the  contract 
The  cases  recognize  the  doctrine  that  where 
the  repudiation  is  premature,  and  there  is 
time  for  repentance  or  change  of  mind,  and 
a  withdrawal  of  the  repudiation  the  plaintiff 
would  not  be  required  to  treat  as  final  de- 
fendant's refusal  to  perform  his  part  of  the 
contract 

We  think,  under  the  evidence  in  this  case, 
there  was  a  change  of  mind  on  the  part  of 
defendant  after  his  letter  of  July  24th. 
Thereafter,  as  one  of  the  committee,  he  in- 
sisted upon  certain  concessions  by  plaintiff 
in  the  construction  of  the  building.  Changes 
in  the  plans  were  made,  and  thereafter  plain- 
tiff built  the  mausoleum  in  accordance  with 
the  plans  as  so  changed,  without  further 
objection  on  the  part  of  defendant  Under 
such  circumstances,  after  the  building  is 
completed,  defendant  may  not  rely  upon  his 
attempted  repudiation  of  the  contract.  This 
is  the  ground  upon  which  we  affirm. 

In  Davis  v.  Bronson,  2  N.  D.  300,  50  N.  W. 
838,  16  L.  R.  A.  655,  33  Am.  St.  Rep.  783,  the 


question  was  discussed.  That  was  a  case 
where  defendant  having  refused  to  perform 
a  contract  for  the  erection  of  a  creamery  by 
plaintiffs  before  they  had  entered  upon  the 
performance  thereof.  It  was  held  that  an  ac- 
tion to  recover  the  contract  price  would  not 
lie,  although  plaintiffs  had,  notwithstanding 
defendant's  refusal  to  perform,  completed 
the  creamery  according  to  contract;  that 
the  remedy  was  for  damages  for  breach  of 
the  contract.  But  in  that  case  there  was  no 
evidence  of  the  change  of  mind  indicating  a 
withdrawal  of  the  objection  by  defendant  to 
a  performance  of  the  contract  The  cases 
dted  in  the  opinion  and  note  recognize  the 
doctrine  of  repentance  or  change  of  mind. 

Other  errors  are  assigned,  but  defendant 
says  in  argument  tliat: 

"While  we  will  not  discuss  each  of  the  errors 
assigned,  it  is  not  our  intention  to  abandon  any 
of  them.'' 

We  think  the  exhibits  were  properly  ad- 
mitted in  evidence.  The  points  we  have  dis- 
cussed determine  the  case.  We  think  there 
was  no  error,  and  the  Judgment  Is  therefore 
affirmed. 

Affirmed. 

DEEMEK,  0.  J.,  and  HVANS,  WBAVHB, 
and  PEESTON,  JJ.,  concurring. 


B.  0.  WINSON  &  SON  v.  MUTUAL  riRB  A 

TORNADO  ASS'N.     (No.  30042.) 

(Supreme  Court  of  Iowa.    June  18,  1915.) 

1.  Appeal  and   Ebbob  «s>1078— Questions 
Considered — Failubk  to  Aboue. 

An  objection  stated  in  appellant's  premises, 
but  not  argued,  will  be  treated  as  having  been 
abandoned. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4256-4261 ;  Dec.  Dig.  <S=> 
1078.] 

2.  insttbance  ®=»6e8— liqhtnino  insubancb 
— Keuoval  to  Anotheb  State. 

In  an  action  on  a  uolicy  insuring  horses 
against  lightning  the  court  cannot  say  as  a  mat- 
ter of  law  that  the  danger  of  loss  is  any  greater 
in  Missouri  than -in  Iowa, 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1566,  1732-1770;  Dec.  Dig.  «=> 
668.} 

3.  Insurance  «=3327  —  Bt-Lawb  —  Location 
OS  Property. 

A  by-law  of  a  mutual  insurance  nssoda 
tion  fixing  its  principal  place  of  business  ana 
providing  that  the  territory  in  which  it  may 
write  insurance  shall  embrace  the  entire  statl 
does  not  prohibit  the  writing  of  a  policy  ir 
Iowa  on  property  situated  therein  at  the  time, 
which  shall  be  valid  when  the  property  is  taken 
to  another  state  and  there  is  no  statute  imposing 
such  prohibition. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  792,  793 ;   Dec.  Dig.  «=»327.] 

4.  iNBtJBANCE  «=al65— CoNSTBUCTION  OF  POL- 
ICY—LOCATION   OP  Pbopebty. 

Where  a  policy  insuring  chattels  does  not 
by  express  or  clearly  implied  terms  restrict  the 
insurer's  liability  to  loss  occurring  on  the  own- 
er's premises,  the  insurance  follows  the  property 
so  long  as  it  is  put  to  ordinary  uses,  especially 
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where  the  property  when  insured  was,  to  the 
knowledge  of  the  insurer,  being  used  and  em- 
ployed in  a  business  which  necessitated  its  being 
kept  temporarily  at  places  other  than  the  pi«m- 
iaea  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  351;  Dec.  Dig.  «=»165.] 

6.   INSUBANCB  «=»165— CONSTBUCTION  OF  POL- 
ICY—LOCATION   OF  PbOPERTT. 

In  a  policy  insuring  chattels  the  description 
of  the  place  where  the  property  is  located  is 
merely  for  identification,  and  the  removal  of 
the  chattels  for  appropriate  and  temporary  use 
does  not  affect  the  Insurance. 

[£d.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  351;  Dec.  Dig.  «=>165.] 

6.  INSURANCK  9=>372— Location  of  Pbopek- 
TY— Consent  to  Removal. 

An  insurance  association  doing  business  in 
a  restricted  territory  may  consent  to  the  re- 
moval of  the  insured  property  beyond  the  UmitB 
of  such  territory  without  forfeiting  the  indem- 
nity. 

[Ed.  Note. — For  othec  cases,  see  Insurance, 
Cent.  Dig.  {  941 ;  Dec.  Dig.  <8=>372.] 

7.  Insurance  €=»327— Constbuotioh  of  Pol- 
icy—Removal OF  Pbofebty. 

ProTiaions  in  the  by-laws  of  a  mutual  in- 
surance association  insuring  horses  against  light- 
ning, that  when  the  property  is  removed  from 
the  building  in  which  it  was  originally  insured 
consent  may  be  obtained  therefor  from  the  sec- 
retary, and  requiring  notice  to  the  secretary  of 
change  of  location  or  post  office  of  the  owner,  do 
not  apply  where  the  property  was  not  in  the 
building  when  insured,  and  was  temporarily 
taken  to  another  state,  though  the  owner  did 
not  change  his  residence. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  a  792,  793 ;   Dec.  Dig.  «=»327.] 

8.  Insurance   ®=»392—FoBrarnTRE— Chattel 
Mortgages— Waiver. 

Where  an  insurance  association  issued  the 
policy  and  thereafter  collected  the  assessments 
with  knowledge  of  the  chattel  mortgage  against 
the  insured  property,  it  cannot  after  loss  deny 
liability  because  of  the  existence  of  such  mort- 
gage or  of  subseouent  mortgages  for  a  less 
amount  given  for  the  same  debt  after  part  pay- 
ments had  been  made  thereon. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  §}  1041-1056,  1058-1070;  Dec.  Dig. 
«=>392.] 

9.  Insurance  «s»646— Burden  of  Proof— In- 
crease OF  Hazard, 

Code,  i  1743,  providing  that  no  violation  of 
the  provisions  of  a  policy  shall  prevent  a  recov- 
ery thereon  if  the  insured  can  show  that  such 
violation  did  not  contribute  to  the  loss  does  not 
impose  on  the  insured  the  burden  of  disproving 
an  increase  of  hazard  where  there  was  no  vio- 
lation of  any  provision  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1555,  1645-1668;  Dec.  Dig.  «=> 
646.] 

Appeal  from  District  Court,  Buena  Vista 
County;  D.  F.  Coyle,  Judge. 

Action  at  law  upon  an  Insurance  policy 
indemnifying  tbe  plaintilf  against  loss  or  In- 
Jury  to  certain  property  by  lightning.  Ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Ed.  P.  Malmberg,  of  Newton,  and  Bailie  & 
EJdson,  of  Storm  Lake,  for  appellant.  F.  C. 
Gilcbrlst,  of  Laurens,  and  Favllle  &  Whit- 
ney, of  Storm  Lake,  for  appellee. 


WEAVER,  J.  On  May  20,  1909,  tbe  de- 
fendant association  Issued  its  policy  to  die 
plaintiffs  Insuring  them  against  loss  or  dam- 
age by  flre,  lightning,  tornadoes,  cyclones, 
and  windstorms  for  the  period  of  five  years, 
to  tbe  amount  of  $2,000  upon  the  horses  and 
mules  of  insured  party,  not  to  exceed  |150 
on  each  animal.  The  plaintiffs'  petition  al- 
leges that  on  April  7, 1913,  while  said  policy 
was  still  in  force,  lightning  struck  the  tent 
in  which  the  Insured  animals  were  then  be- 
ing kept  at  or  near  the  town  of  Nybartr  in 
the  state  of  Missouri,  killing  nine  horses  and 
Injuring  five  others  to  the  loss  and  Injury  to 
plaintiffs  in  the  aggregate  sum  of  $1,600,  for 
which  amount  a  recovery  is  demanded.  In 
an  amendment  to  the  petition  it  is  further 
alleged  that  at  the  time  the  horses  were  in- 
sured plaintiffs  were  engaged  In  business  as 
contractors  in  the  excavation  and  construc- 
tion of  drainage  ditches,  and  that  such  has 
continued  to  be  their  business;  that  they 
employed  their  horses  in  performing  such 
work  and  kept  them  in  or  about  a  tent  near 
where  they  were  so  employed.  They  aver 
that  at  the  time  the  insurance  was  taken 
out  the  defendant's  agent  was  Informed  of 
the  foregoing  facts  and  knew  that  the  horses 
were  then  employed  upon  a  Job  of  ditching 
in  Buena  Vista  county  and  would  thereafter 
be  used  by  the  plaintiffs  in  doing  other  work 
of  like  character  in  Iowa  and  adjoining 
states;  and  that  defendant  consented  to 
such  use  and  knew  thereof  and  with  such 
notice  and  knowledge  It  has  since  from  time 
to  time  collected  assessments  and  premiums 
from  plaintiffs  in  consideration  of  Its  policy 
of  insurance. 

Answering  tbe  petition  defendant  admits 
that  plaintiffs  reside  at  Laurens,  In  Poca- 
hontas county,  Iowa,  and  its  Issuing  the  pol- 
icy sued  upon,  and  that  it  has  collected  and 
received  premiums  and  assessments  thereon. 
It  admits  the  agency  of  the  person  taking 
the  application  for  Insurance  and  its  knowl- 
edge that  the  horses  were  in  Buena  Vista 
county  when  insured,  but  denies  any  knowl- 
edge or  notice  that  they  were  thereafter  to 
be  used  in  any  other  state  than  Iowa.  For 
a  further  answer  it  is  alleged  that  the  de- 
fendant is  a  mutual  association  organized 
under  the  laws  of  Iowa  and  is  without  pow- 
er to  insure  property  outside  of  the  state, 
and  if  the  policy  Is  construed  as  covering  the 
plaintiffs'  horses  in  Missouri,  it  is  ultra 
vires  and  void.  Still  further  answering  it  is 
pleaded  that  by  removal  of  the  horses  to 
Missouri  the  hazard  of  loss  and  Injury  were 
materially  Increased  without  notice  to  the  as- 
sociation, and  the  policy  thereby  rendered 
void.  By  an  amendment  to  the  answer  it  is 
further  alleged  that  in  applying  for  the  in- 
surance plaintiffs  falsely  represented  that 
the  Insured  property  was  free  from  incum- 
brance when  In  fact  the  horses  were  then 
subject  to  the  lien  of  a  chattel  mortgage, 
and  that  other  and  additional  mortgage  liens 
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were  tbereafter  placed  npon  said  property  by 
the  plalnttOa  without  notice  to  or  the  con- 
sent of  the  association,  whereby  the  policy 
be<:ame  void. 

Beplylng  to  the  answer  plalntlSs  reassert 
that  the  policy  was  Issued  with  notice  and 
direct  reference  to  the  fact  that  the  horses 
were  then  being  used  and  were  thereafter  to 
be  used  la  carrying  on  the  business  of  Win- 
son  &  Son  wherever  they  might  obtain  con- 
tracts In  their  line  of  employment,  and  that 
with  knowledge  of  such  facts  and  conditions 
the  association  has  continued  to  recognize 
the  validity  of  such  policy  and  continued  to 
levy  and  demand  payment  of  assessments 
thereon  at  divers  times  down  to  a  date  since 
the  commencement  of  this  action,  and  by  so 
doing  has  waived  the  right,  if  any  It  ever 
had,  to  deny  Its  liability  on  the  policy,  or  to 
defend  against  plaintiffs'  demand  for  pay- 
ment thereof.  They  further  allege  that  at 
the  ttme  the  policy  was  issued  they  resided 
and  have  ever  since  had  their  home  at  Laur- 
ens, In  Pocahontas  county,  Iowa ;  that  their 
absence  and  employment  in  Missouri  was 
temporary  only,  with  the  purpose  when  their 
contract  there  was  completed  to  return  with 
their  horses  to  their  said  home  in  Iowa, 
where  their  said  property  was  always  kept 
except  when  temporarily  employed  else- 
where. Referring  to  the  charge  of  false 
statements  in  the  application  for  insurance 
the  reply  denies  the  same  and  avers  that  the 
application  was  made  and  the  policy  issued 
with  knowledge  on  the  part  <rf  the  associa- 
tion and  Its  agent  that  there  was  a  chattel 
mortgage  outstanding  upon  the  horse.  This 
mortgage  Indebtedness  It  Is  alleged  was 
thereafter  largely  reduced,  and  the  snbse- 
qnent  noortgages  mentioned  in  the  answer 
secured  only  the  unpaid  remnant  of  said  In- 
debtedness and  served  to  decrease  the  haz- 
ard and  risk  created  by  the  original  incum- 
brance. Plaintiffs  farther  say  that  with 
knowledge  of  all  these  facts  the  association 
has  continued  to  make  and  collect  assess- 
ments upon  the  policy,  thereby  waiving  its 
right.  If  any  it  had,  to  plead  or  urge  a  de- 
fense to  this  action  on  that  ground.  The  re- 
ply also  pleads  that  thb  association  did  not 
attach  a  copy  of  the  application  to  the  pol- 
icy as  required  by  law,  and  cannot  therefore 
plead  or  prove  the  alleged  false  representa- 
tions. These  Issues  were  tried  to  a  Jury, 
which  returned  a  verdict  for  plaintiffs,  and 
from  the  Judgment  entered  thereon  the  de- 
fendant appeals. 

The  appellant  submits  Its  case  relying  up- 
on the  following  propositions:  First,  that 
the  removal  of  the  property  from  Iowa  to 
Missouri  Increased  the  risk  or  hazard  to 
sudi  an  extent  as  to  avoid  the  policy;  sec- 
ond, that  the  association  was  without  any 
authority  to  carry  any  risk  outside  of  the 
state  of  Iowa,  and  therefore  the  removal  of 
the  property  to  Missouri  rendered  the  Insur- 
ance void;  third,  that  the  policy  was  ren- 
dered void  bf  the  Incumbrance  existing  on 


the  property  when  the  contract  was  made; 
and  fourth,  that  the  policy  was  in  any  event 
rendered  void  by  the  giving  of  a  subsequent 
mortgage.  These  points  we  will  consider  In 
the  order  stated. 

[1, 2]  I.  The  point  that  the  taking  of  the 
horses  to  Missouri  operated  to  increase  the 
risk,  and  thereby  avoided  the  policy,  though 
stated  In  their  premises,  is  not  argued  by 
counsel,  and  we  therefore  treat  it  as  having 
been  abandoned.  We  cannot  say,  as  a  matter 
of  law,  that  the  danger  of  a  horse  being 
struck  by  lightning  is  any  greater  in  Missouri 
than  in  Iowa.  Moreover  as  we  shall  note  In 
a  subsequent  paragraph  there  was  no  bur- 
den on  plaintiffs  to  negative  an  Increase  of 
risk. 

[S]  II.  The  defense  most  thoroughly  argued 
and  relied  upon  seems  to  be  that  the  associa- 
tion is  one  organiised  under  the  law  of  this 
state,  and  is  without  authority  to  carry  in- 
surance upon  property  in  another  state,  and 
that  even  though  the  policy  sued  upon  might 
be  enforced  had  the  property  remained  in 
this  Jurisdiction  until  the  loss  •  occurred,  it 
became  of  no  validity  when  plaintiffs  took 
the  horses  into  Missouri  for  the  temporary 
purpose  of  performing  a  contract  there. 

In  support  of  this  position  we  are  cited  to 
chapter  6  of  title  9  of  the  Code,  and  especial- 
ly to  section  1759n  of  the  Supplement  of  1907,  . 
and  to  a  section  of  the  by-laws  of  the  asso- 
ciation. A  reading  of  the  statute  develops 
nowhere  any  provision  expressly  limiting  the 
authority  of  mutual  insurance  associations 
in  the  manner  contended  for.  The  by-law 
relied  upon  is  to  the  effect  that  the  principal 
place  of  business  of  the  association  Is  at 
Newton  In  Jasper  county,  but  the  territory 
in  which  It  may  affect  insurance  shall  em- 
brace the  entire  state.  This  at  the  utmost 
limits  the  territory  In  which  Insurance  may 
be  written,  but  it  by  no  means  follows  that  a 
valid  policy  written  In  Iowa  npon  property 
in  Iowa  becomes  void  the  momott  It  crosses 
the  line  into  another  state.  The  contract 
was  an  Iowa  contract  upon  property  in  Iowa 
and  enforceable  in  the  courts  of  this  state. 
There  is  nothing  in  our  insurance  act  which 
restricts  the  authority  of  the  appellant  to  the 
Insuring  of  live  stock  only  while  It  is  found 
or  kept  on  the  owner's  premises.  The  as- 
sociation might  perhaps  have  so  limited  its 
own  liability  by  an  appropriate  provision  in 
its  contract,  but  It  was  not  required  to  do  so. 
Indeed  the  insurance  of  movable  property 
and  especially  such  as  teams  employed  In  a 
service  which  may  or  frequently  does  take 
them  away  from  the  owner's  premises  for 
greater  or  less  periods  of  time  would  be  of 
little  value  if  closely  restricted  as  to  loca- 
tion, and  few  owners  would  go  to  the  expense 
of  procuring  Insurance  if  they  understood 
that  their  indemnity  was  of  that  very  incom- 
plete and  imperfect  character. 

[4]  The  well-settled  rule  in  such  cases  Is 
that  it  the  policy  does  not,  by  express  or 
clearly  implied  terms,  restrict  the  insurer's 
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liability  to  low  occurring  npon  the  owner's 
premises,  the  Insurance  follows  and  attaches 
to  the  property  wherever  It  goes  so  long  as 
it  is  being  pat  to  nses  such  as  are  usual  and 
ordinary  with  property  of  that  nature  and 
description ;  and  this  la  the  more  emphatical- 
ly true  where  the  property  when  Insured  is, 
with  the  knowledge  of  the  insurer,  being 
used  and  employed  in  a  business  which 
necessitates  its  being  kept  for  considerable 
periods  of  time  at  places  other  than  the  prem- 
ises of  the  owner.  Kinney  t.  Insurance  Co., 
159  Iowa,  490,  141  N.  W.  706,  Ann.  Cas. 
1915A,  609;  Wood's  Insurance  (2d  Ed.)  47; 
McCluer  v.  Insurance  Co.,  43  Iowa,  349,  22 
Am.  Rep.  249;  LongueTlUe  v.  Insurance  Co., 
51  Iowa,  653,  2  N.  W.  394,  33  Am.  Rep.  148; 
Mills  T.  Insurance  Co.,  87  Iowa,  400;  Peter- 
son V.  Insurance  Co.,  24  Iowa,  494,  05  Am. 
Dea  748;  Lathers  y.  Insurance  Co.,  135  Wis. 
431,  118  N.  W.  1,  22  L.  R.  A.  (N.  S.)  848,  15 
Ann.  Cas.  659;  Noyes  ▼.  Insurance  Co.,  84 
WU.  415,  25  N.  W.  419,  54  Am.  Rep.  631; 
Bddy  T.  Insurance  Co.,  20  App.  DIt.  109,  46 
N.  T.  Snpp.-605. 

The  rule  as  laid  down  by  Mr.  Wood,  sui»a. 
Is  as  follows: 

"In  the  absence  of  special  restriction  clothed 
in  clear  and  unequivocal  language,  as  to  the 
territory  within  which  the  property  was  to -be 
insured,  it  will  be  deemed  to  have  been  widiin 
the  contemplation  of  the  parties  that  the  prop- 
erty might  be  used  in  the  ordinary  way,  and, 
considering  the.  nature  of  the  property,  that  the 
insurance  would  continue  to  attach  wherever  the 
same  may  be  while  the  owner  is  using  bis  prop- 
erty in  the  ordinary  manner,  and  for  the  pur- 
poses for  which  such  property  is  ordinarily  held 
and  used." 

[i]  Even  where  the  policy  insures  mov- 
able property  which  is  described  as  being  in 
a  certain  place  or  upon  a  certain  farm  or  in 
a  certain  building,  this  court  lias  frequently 
held  that  in  the  absence  of  other  restrictive 
words  the  description  of  place  is  merely  a 
matter  of  identification  of  the  tMng  insured, 
and  that  its  removal  from  the  place  for  ap- 
propriate and  temporary  use  does  not  affect 
the  indemnity.  In  the  Peterson  Case,  supra, 
where  the  {tollcy  describes  the  property  as 
being  upon  a  certain  section  or  farm  we 
said: 

"Such  limitation  would  be  unreasonable.  In 
efFecting  this  insurance  and  paying  the  company 
for  the  risk  it  assumed  it  cannot  be  supposed 
that  tlie  plaintiff  was  to  be  deprived,  upon  peril 
of  forfeiture  of  his  policy,  of  the  ordinary  and 
beneficial  use  of  the  property  insured." 

In  the  Longneville  Case  the  property  (Noth- 
ing) was  described  as  "contained  in"  a  cer- 
tain dwelling,  and  the  loss  was  incurred  up- 
on the  public  highway  at  a  distance  from  the 
dwelling.  In  holding  the  company  liable  we 
said  that  the  reference  to  the  dwelling  was 
a  matter  of  "description  of  the  property  In- 
sured, Indicating  the  place  of  deposit  when 
not  in  ordinary  use.  The  character  of  the 
property  insured  must  be  considered  in  deter- 
mining the  true  construction  of  the  policy." 
In  the  very  recent  case  of  Kinney  v.  Insur- 
ance Co,,  169  Iowa,  494, 141  N.  W.  706,  Ann. 


Caa  1915A,  009,  the  live  stock  Inmired  bad 
been  removed  from  the  place  described  in  the 
policy  for  the  temporary  purpose  of  pastniw 
age  at  another  place  and  there  the  loss  oc- 
curred. The  articles  of  the  association  in 
that  case  erpressly  restricted  its  authority 
to  '^he  insurance  of  live  8to<&  while  on  the 
farm  in  the  possession  or  employ  of  the  own- 
er or  his  tenants" ;  yet  we  held  after  a  re- 
view of  the  authorities  that  this  provision  Is 
■^or  the  purpose  only  of  Identifying  the  prop- 
erty covered  by  the  policy.  There  is  no  pro- 
vision in  the  policy  that  the  property  insured 
shall  not  be  removed  from  the  premises  dur- 
ing the  continuance  of  the  policy,  and  no 
provision  that  removal  from  the  premises 
will  render  the  policy  inoperative.''  We  fur- 
ther said  in  tliat  connection: 

"From  the  very  nature  of  the  property  it  was 
apparent  it  was  not  contemplated  by  either 
party  to  the  contract  that  the  property  should 
remain  permanently  on  the  place  designated  in 
the  policy." 

In  the  McCluer  Case,  supra,  the  Insurance 
was  upon  a  hone  and  carriage  "contained 
in"  a  certain  barn,  and  it  was  held  that  this 
amounted  to  no  more  tlian  a  statement  that 
the  "carriage  when  not  in  use  was  kept  in  the 
bam  described  as  the  ordinary  place  of  de- 
posit," and  that  the  presumption  is  that  prop- 
erty of  that  nature  is  "in  use  and  tliat  tiie 
policy  is  issued  with  reference  to  sudi  use." 

In  this  case  neither  the  agent  nor  the  as- 
sociation could  reasonably  suppose  or  assume 
that  the  plaintiffs  were  owning  and  keeping 
20  horses  to  be  retained  permanently  or  con- 
tinually in  the  town  of  Xaurens.  Indeed  it 
is  admitted  at  the  very  moment  when  the  in- 
surance was  taken  the  horses  were  in  anoth- 
er county,  that  they  were  being  used  in  the 
performance  of  a  ditching  contract,  and  that 
the  agent  was  expressly  informed  tliat  the 
same  kind  of  work  was  to  be  carried  on  In  oth- 
er places.  His  only  denial  tn  this  respect  is 
that  anything  was  said  about  the  poscdbility 
of  plaintiffs  doing  such  work  in  another  state. 
Upon  these  admissions  of  fact  and  under 
the  rule  of  the  cited  cases  it  must  be  held 
that  the  policy  in  suit  was  issued  with  refer- 
ence to  the  ordinary  use  or  work  in  which  the 
property  was  being  employed,  and  that  the 
moving  of  the  horses  from  place  to  place  In 
pursuit  of  such  employment  was  not  a  viola- 
tion of  any  express  or  imidied  term  of  the 
contract.  Certainly  this  is  true  as  long  as 
plaintiffs  retained  their  home  or  domicile  at 
Laurens,  returning  there  and  keeping  the 
horses  there  whenever  not  temporarily  en- 
gaged elsewhere  in  their  line  of  work. 

No  other  serious  question  arises  upon  tills 
branch  of  the  case,  except  upon  the  objection 
raised  by  the  defendant  that  the  taking  of 
the  horses  into  Missouri  operated  of  itself  to 
forfeit  the  Insurance.  No  provision  of  the 
statute  or  of  the  articles  or  by-laws  of  the  as- 
sociation or  of  the  policy  Itself  inhibits  the 
taking  of  Insured  movable  property  tempo- 
rarily into  another  state.    Granting  that  the 
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defendant's  antlioiitT  to  do  Inanrance  busi- 
ness was  limited  to  this  state,  tlie  lesuance  of 
this  policy  was  strictly  within  Its  power. 
The  malrlng  of  the  contract,  as  we  have  al- 
ready noted,  was  In  all  respects  an  Iowa 
transaction,  and  the  Insurance  Is  made  none 
the  less  Iowa  Insurance  because  we  hold  that 
the  Indemnity  so  provided  attached  to  and 
followed  the  pr<q)erty  In  a  temporary  excuiv 
ston  across  the  state  Une. 

[61  Moreover  the  evidence  In  this  case 
would  Justify  the  finding  that  express  notice 
was  given  the  agent  at  the  time  that  the 
plaintiffs'  work  was  liable  to  extend  at  times 
into  other  states,  and  the  policy  was  Issued 
wltb  that  knowledge.  That  an  association 
doing  business  in  a  restricted  territory  may 
consult  to  the  removal  of  the  Insured  prop- 
erty b^ond  the  Umlts  of  such  territory  wlth- 
ont  forfeiting  the  Indemnity  has  recently 
been  decided.  Kesler  v.  Association,  160 
Iowa,  874, 141  N.  W.  954.  So,  also,  In  Marden 
V.  Insurance  Co.,  85  Iowa,  684,  52  N.  W.  509, 
39  Am.  St.  Rep.  816,  an  Iowa  Insurance  com- 
pany, having  no  authority  to  do  business  In 
Nebraska,  Issued  a  policy  upon  property  situ- 
ated In  the  latter  state.  Loss  having  occur- 
red, the  company  was  held  liable  on  the  the- 
ory that  although  the  property  was  In  Ne- 
braska the  contract  was  made  In  Iowa  to  b^ 
performed  In  that  state,  and  the  fact  that 
the  company  was  prohibited  from  doing  busi- 
ness In  Nebraska  was  no  defense  to  an  action 
brought  in  this  state  to  recover  the  Indem- 
nity. The  act  of  the  plaintiffs  in  taking  the 
borses  temporarily  to  Missouri  was  a  lawful 
one.  It  was  not  prohibited  by  any  stipulation 
of  the  contract,  and  cannot  be  held  to  affect 
the  Uabllity  of  the  defendant 

The  conclusions  stated  In  this  paragraph 
axe  not  In  the  least  Inconsistent  with  the  de- 
cisions of  this  conrt  dted  by  the  defendant 
In  Laktngs  v.  Insurance  C!o.,  94  Iowa,  476, 
62  N.  W.  783,  28  I*  R.  A.  70,  which  is  largely 
relied  upon  by  counsel  the  court  expressly 
reaffirms  the  doctrine  of  the  Peterson  and 
other  cases  which  we  now  follow,  but  did  not 
there  apply  it  for  the  very  sufficient  reason 
that  the  policy  there  In  suit  in  express  words 
insured  the  property  "while  on  the  premises 
only."  In  Dryer  v.  Insurance  Co.,  94  Iowa, 
471,  62  N.  W;  798,  the  language  of  the  policy 
is  not  quoted,  but  it  was  taken  as  conceded 
that  It  covered  the  property  "only  when  on 
the  premises  described."  But  even  there  It 
was  held  that  if  the  soliciting  agent,  know- 
ing that  the  owner  desired  Insurance  which 
would  permit  the  property  to  be  moved,  filled 
ont  the  application  for  a  policy  of  restricted 
Insurance  only,  without  the  applicant's  knowl- 
edge or  consent,  the  company  might  be  estop- 
ped to  deny  liability. 

Whatever  may  be  said  as  to  decisions  by 
the  courts  of  a  few  other  states  on  the  ques- 
tion here  discussed  this  court  Is  thoroughly 
committed  to  the  rule  which  we  here  apply, 
and  Its  essential  justice  is  too  apparent  for 
controversiy.     The  poUcy  sued  upon  is  not 


void  for  want  of  authority  to  Issue  It  nor  was 
the  Insurance  forfeited  by  the  removal  of 
the  property  from  place  to  place  In  the  usual 
course  of  the  owner's  business. 

[7]  The  situation  Is  not  rendered  any 
stronger  for  the  defense  by  the  provision  of 
the  by-laws  that  when  the  property  shall  be 
removed  from  the  building  in  which  it  was 
originally  Insured  consent  may  be  obtained 
therefor  from  the  secretary,  or  by  the  fur- 
ther advice  to  the  policy  holders  that  "when 
you  sell  your  property  or  change  your  loca- 
tion or  post  office  the  secretary  should  be 
notified  at  once."  The  property  was  not  orig- 
inally Insured  In  a  building,  and  there  was 
no  change  of  the  owner's  location  or  post 
office  address.  The  home  of  the  parties  at 
all  times  remained  at  lianrens  where  they 
regularly  returned  and  kept  the  horses  when 
their  contract  work  was  completed. 

[•]  III.  The  Jury  were  also  Justified  in 
finding  that  the  Insurance  was  granted  with 
express  notice  of  the  existence  of  a  mort- 
gage which  covered  the  horses  and  the  rest 
of  the  owner's  outfit  for  their  special  woric 
They  were  also  Justified  in  finding  that  the 
subsequent  mortgages  were  given  In  renewal 
of  an  unpaid  balance  of  the  same  mortgage 
debt  without  any  increase  of  the  burden  of 
incumbrance.  Having  with  such  notice  is- 
sued the  policy  and  having  thereafter  re- 
peatedly acknowledged  Its  validity  by  making 
and  collecting  assessments  thereon,  the  de- 
fendant will  not  be  allowed  to  make  such  in- 
cumbrance a  shield  against  liability  for  the 
loss.  There  is  no  dispute  upon  the  further 
fact  that  the  mortgage  debt  was  paid  In  part 
before  the  loss,  and  that  the  subsequent  mort- 
gages secured  only  the  same  debt  as  thus  re- 
duced. The  burden  of  proving  these  alleged 
facts  was  by  the  court  placed  upon  the  plain- 
tiffs, and  the  Jury  have  found  the  Issue  in 
their  favor,  and  the  verdict  must  be  sustain- 
ed. Supporting  this  conclusion  see  Greenlee 
V.  Insurance  Co.,  102  Iowa,  432,  71  N.  W.  334, 
63  Am.  St.  Eep.  455;  Wood  on  Insurance,  t 
245 ;  Collins  v.  Mutual  Co.,  95  Iowa,  643,  64 
N.  W.  602,  58  Am.  St  Rep.  438 ;  McKlbban  v. 
Insurance  Co.,  114  Iowa,  41,  86  N.  W.  38; 
Kister  V.  Insurance  Co.,  128  Pa.  553,  18  Atl. 
447,  5  L.  R.  A.  646,  15  Am.  St  Rep.  696; 
Mowry  v.  Insurance  Co.,  64  Hun,  137,  18  N. 
T.  Supp.  834;  Farmers'  Ina  Co.  v.  Newman, 
58  Neb.  504,  78  N.  W.  $33. 

[9]  IV.  It  is  argued  that  there  Is  a  burden 
upon  plaintiffs  to  show  that  the  taking  of  the 
horses  into  Missouri  did  not  increase  the 
hazard  of  loss.  Such  Is  not  the  rule.  It  is 
true  under  our  statute  and  decisions  the 
burden  is  on  the  Insured  person  who  has  vio- 
lated any  of  the  terms  or  conditions  of  the 
contract  to  show  that  such  act  or  omission 
did  not  contribute  to  the  loss,  but  it  is  well 
settled  that  a  defense  based  upon  an  Increase 
of  hazard  Is  an  affirmative  one,  and  the 
burden  of  proof  Is  on  the  insurer  to  prove  the 
increase  and  not  upon  the  Insured  to  negative 
it    Code,  i  1743;    Adams  v.  Insurance  Co^ 
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135  Iowa,  299,  112  N.  W.  661;  Greenlee  y. 
Insurance  Co.,  102  Iowa,  432,  71  N.  W.  634. 
63  Am.  St.  Rep.  465;  Kinney  v.  Insurance 
€k>.,  159  Iowa,  497,  141  N.  W.  706,  Ann.  Cas. 
1916A,  609. 

As  we  hold  that  plaintiff  did  not  violate 
any  proTisions  of  the  contract  by  the  use  he 
made  of  the  horses,  he  was  under  no  burden 
to  negative  an  Increase  of  risk. 

v.  No  objections  to  the  instructions  given 
by  the  court  or  to  the  rulings  upon  the  admis- 
sion of  evidence  have  been  argued  by  counsel, 
and  It  Is  quite  doubtful  whether,  taking  the 
charge  to  the  jury  to  be  the  law  of  the 
case  as  in  strictness  we  ought,  some  of  the 
main  questions  we  have  discussed  are  properly 
before  us.  We  have  chosen,  however,  to  con- 
sider the  case  upon  Its  merits,  and  find  them 
to  fairly  sustain  the  judgment  below. 

In  so  far  as  the  record  is  undisputed  it  dis- 
closes no  reason  why  the  defendant  should  not 
perform  its  contract  of  insurance,  and  In  so 
far  as  there  is  any  conflict  in  the  testimony, 
the  finding  of  the  Jury  In  plaintiffs'  favor  is 
conclusive  upon  the  court  No  reason  ap- 
pears for  interfering  with  the  judgment  of 
the  district  conrt,  and  it  is  affirmed. 

DEEMER,  C.  3.,  and  EVANS  and  PRES- 
TON, 33.,  concurring. 


FOUR  TRACTION  AUTO  CO.  v,  HURNI. 
(No.  29961.) 

(Supreme  Court  of  Iowa.    June  18,  1916.) 

1.  Sales    €=88 — Contract — Constbuction— 
Question  fob  Coubt. 

Where  the  contract  for  the  sale  of  an  auto 
truck  consisted  of  letters  and  a  written  war- 
ranty, as  to  the  writing  of  which  there  was  no 
dispute,  the  interpretation  of  the  contract  was 
for  the  court 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
D{k.  iS  24»-2a0;    Dec.  Dig.  <S=388.] 

2.  Sales  <S=s>363  —  Contbact  —  Rbscibbion  — 
Action  fob  Fbice— Dibection  of  Vebdict. 

Where  io  a  seller's  action  for  the  price  of 
an  auto  truck  sold  under  a  contract  which  in- 
cluded a  warranty  against  defective  workman- 
ship or  material,  but  not  damages  from  acci- 
dent misuse,  or  neglect,  or  any  damages  in  case 
the  truck  was  altered  or  repaired  outside  the 
seller's  factory,  unless  with  its  written  con- 
sent it  conclusively  appeared  that  before  at- 
tempting to  rescind  the  contract  the  buyer  bad 
several  times  overloaded  the  truck,  and  had 
caused  repairs  and  alterations  to  be  made  in  it 
at  a  garage  without  the  seller's  consent  the 
court  properly  directed  a  verdict  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1064;   Dec  Dig.  «8=>363.] 

3.  Sales  «=!»120,   123— Contbact— Right  to 
Rescind. 

A  person  buying  an  auto  truck  under  a  con- 
tract containing  a  warranty  may  fairly  test  the 
machine  to  ascertain  whether  it  complies  with 
the  warranty,  and  may  rescind  within  a  reason- 
able time  if  it  is  not  as  warranted,  but,  in  mak- 
ing such  rescission,  must  as  near  as  possible 
place  the  seller  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {§  294,  302;    Dec.  Dig.  «=>120,  123.] 


Appeal  from  District  Court,  Woodbury 
County;   <3eorge  3epaoii,  Judge. 

Action  at  law  in  two  counts — the  flrat  upon 
a  sale  and  delivery  of  an  auto  truck  <ind  td  re- 
cover the  agreed  price  therefor;  the  second 
count  to  recover  npon  a  note  given  for  the 
purchase  price  of  the  truck.  Defendant 
claimed  the  truck  did  not  meet  the  conditions 
and  comply  with  the  contract  For  reply 
plaintiff  pleaded  a  waiver  or  loss  of  the  right 
to  return  the  truck  because  of  certain  chang- 
es and  repairs  made  by  defendant  without 
the  written  consent  of  plaintiff,  contrary  to 
the  terms  of  the  contract  and  the  warranty 
under  which  the  machine  was  sold.  Trial  to 
a  jury.  At  the  close  of  all  the  evidence  the 
court  sustained  plalntifTs  motion  for  a  di- 
rected verdict  and  judgment  was  rendered 
against  the  defendant  Defendant  appeals. 
Affirmed. 

Edwin  J.  Stason  and  W.  Q.  Sears,  both  of 
Sioux  (Jity,  for  appellant  Carter,  Brackney 
&  Carter,  of  Sioux  City,  for  appellee. 


PRESTON,  ;F.  [1]  1.  Defendant  was  doing 
business  at  Sioux  City,  Iowa,  under  the  firm 
or  trade  name  of  R.  Huml  Packing  Company. 
About  the  1st  of  January,  1910,  and  before 
the  correspondence  hereafter  set  out  defend- 
ant and  bis  engineer,  or  master  mechanic, 
went  to  plaintiff's  factory  at  Mankato,  Minn., 
and  Inspected  and  tried  the  truck  that  was 
later  shipped  to  defendant  On  January  24, 
1910,  defendant  wrote  plaintiff  a  letter  mak- 
ing a  proirasition  for  the  purchase  of  the 
truck.    This  letter  follows: 

"Sioux  City,  Iowa,  January  24,  1910. 

"The  Four  Traction  Auto  Company,  Mankato, 

Minn. — Gentlemen:     Taking  up  the  matter  of 

purchasing  one  of  ^our  auto  trucks,  we  wish  to 

make  you  a  proposition.    We  will  take  the  truck 

Sou  offered  to' our  Mr.  Hurni,  when  he  wag  in 
(ankato,  for  |2,000.00,  with  the  addition  of 
three  oil  lamps,  bom,  tool  kit  four  chains,  one 
storage  battery  and  six  dry  batteries,  in  the 
following  way :  We  will  buy  the  truck  on  six 
months'  time,  giving  you  a  note  for  six  months, 
without  interest  for  the  full  purchase  price.  If 
the  truck  proves  to  be  what  you  warrant  it  to 
be  in  every  way,  we  will  accept  it  at  the  end  of 
six  months  and  take  up  our  note.  If  the  truck 
does  not  prove  satisfactory,  we  will  be  obliged  to 
refuse  same. 

"We  have  considerable  faith  in  your  truck, 
from  what  we  have  seen  of  it,  but  as  It  is  a  new 
truck  and  has  not  bad  the  chance  to  stand  the 
test  of  durability  and  other  things  that  are  es- 
sential in  a  good  truck,  we  would  not  care  to 
purchase  one,  only  on  the  above  conditions. 

"There  is  a  very  fine  field  here  to  place  a 
good  many  trucks  and  if  you  decide  to  sell  to  us 
the  truck  as  above,  we  believe  it  will  be  an  easy 
matter,  if  your  truck  is  what  we  believe  it  to  be, 
for  you  to  place  a  good  many  here  in  Sioux 
City. 

"You,  no  doubt,  know  that  placing  the  first 
truck  in  a  community  is  sometimes  a  very  hard 
thing  to  do.  but  if  once  started  and  proven  sat- 
isfactory, tne  rest  is  quite  easy.  If  you  decide 
to  sell  us  the  truck,  and  it  proves  satisfactory, 
you  can  easily  make  arrangements  with  us  to 
demonstrate  and  boost  your  truck,  which  would 


^EsFor  other  esM*  see  Bun»  topic  and  KET-NUMBER  in  all  Key-Numtwred  DlgesU  and  Indezu 
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mean  a  great  deal  to  jon  in  establiahins  yoor 
track  in  tliis  section  of  the  country. 

"R.  Homi  Packing  Co.,  per  B.  Hurni. 
"P.  S.  The  note  we  would  give  you  will  be  a 
bankable  piece  of  paper,  and  if  you  have  faith 
in  your  machine,  you  canget  money  on  same  any 
time.  R.   Hurni   Packing   Co." 

January  25,  1910,  plaintiff  made  a  counter 
proposition  by  letter  as  follows: 

"January  25,  1910. 

"R.  Homi  Packing  Co.,  Sioux  City,  Iowa- 
Gentlemen  :  We  have  your  esteemed  favor  of 
January  24th  and  note  contents.  Our  list  price 
on  the  model  'E'  truck  you  mention  is  $2,650.00, 
and  of  this  amount  we  figure  20  per  cent,  for 
agency  commission.  The  truck  would  then  net 
UB  $2,130.00. 

"xou  can  readily  understand  that  our  present 
ambition  is  not  so  much  to  make  a  large  profit 
as  it  is  to  get  our  cars  on  the  market  and  with 
this  in  mind  we  have  deducted  $130.00  and  made 
you  a  price  of  $2,000.00  on  this  truck.  We 
feel  that  this  is  all  we  can  stand  in  the  way 
of  reduction  even  if  necessary  to  lose  present 
sale  of  the  truck.  At  the  same  time  we  need 
the  money  as  our  capital  is  limited,  and  it 
would  be  necessary  for  us  to  discount  your  note, 
and  that  would  be  a  further  deduction  of  $60.00. 

"We  are  willing  to  make  you  the  following 
proposition  to  show  you  that  we  have  faith  in 
onr  car: 

"We  wiU  take  yoor  note  for  $2,000.00  for  six 
months  at  six  per  cent,  and  deliver  the  car 
to  the  railroad  in  this  city  with  the  following 
equipment : 

"Two  aide  and  one  rear  oil  lamps,  horn,  tool 
kit,  wheel  cliains,  one  storage  battery  and  six 
dry  batteries,  and  we  will  guarantee  the  car  as 
per  the  inclosed  written  guaranty.    , 

"We  have  faith  in  our  cap  and  know  that 
should  you  decide  to  purchase  it  there  will  be  no 
question  as  to  you  keeping  it  and  being  satisfied 
with  it  beyond  your  expectations.    . 

"The  above  offer  is  made  to  you  for  imme- 
diate acceptance,  as  there  are  other  parties  now 
negotiating  for  tJie  purchase  of  this  truck. 

"Four  Traction  Auto  Co." 

In  response  to  the  above  letter  defendant 
wrote  under  date  of  January  29,  1910,  as 
follows: 

"January  29,  1910. 

"Four  Traction  Auto  Co.,  Mankato,  Minn.— 
Gentlemen :  We  are  in  receipt  of  your  favor  of 
the  25th  inst.  stating  your  terms  on  your  model 
'E'  truck,  and  we  have  considered  same.  We 
have  decided  to  accept  your  offer  of  $2,000  for 
this  truck,  payment  to  l>e  made  by  giving  you 
our  note  for  six  months  at  6  per  cent  from 
date  of  note.  Amount  of  note  $2,000,  and  dat- 
ed and  made  same  day  that  truck  is  received  in 
Sioux  City.  As  per  our  former  proposition,  we 
will  give  this  truck  a  fair  trial  for  six  months, 
and  lit  it  proves  satisfactory  during  said  period 
we  will  accept  same  and  take  up  our  note,  and 
if  not  we  wili  be  obliged  to  refuse  same. 

"As  we  have  stated  before,  we  have  every 
confidence  in  your  machine;  if  we  did  not,  we 
would  not  have  made  you  an  offer,  for  we  have 
had  some  very  flattering  offers  made  to  us  by 
different  firms,  to  get  their  machines  introduced 
into  this  territory.  From  what  we  have  seen 
and  can  judge  of  your  truck,  we  believe  it  to 
be  the  best  we  have  seen  up  to  this  time  and 
we  siDcerely  hope  we  will  not  be  disappointed, 
for  we  will  be  just  as  anxious  as  you  are  to  have 
this  truck  prove  to  be  a  winner. 

"After  having  tried  this  truck  for  a  short 
time,  if  we  decide  it  is  worth  pushing  and  rec- 
ommending, we  will  be  pleased  to  take  your 
agency  for  Sioux  City.  This  machine  wiU  be 
used  all  over  this  city,  on  all  kinds  of  roads  and 
in  every  kind  of  weather,  and  we  believe  we 
will  Itave  the  best  kind  of  opportunity  to  demon- 


strate and  prove  the  worth  of  your  truck  and 
make  a  good  many  sales  for  you.  If  you  decide 
to  take  this  proposition  into  consideration,  let 
ns  know  what  you  wUl  be  willing  to  do  on  a 
commission  basis. 

"Our  Mr.  Hurni  stated  that  you  were  to  fur- 
nish a  jack  with  this  truck  in  addition  to  the 
other  equipment  already  mentioned.  Kindly  see 
that  a  jack  is  included  in  this  order. 

"You  may  make  the  shipment  at  once,  and  it 
will  not  be  very  long  before  the  first  'four- 
wheel  gear-drive  auto  made  in  the  TJ.  S.'  will 
be  doing  business  in  Sioux  City. 

"B.  Hurni  Packing  Co." 

February  1,  1910,  plaintiff  wrote  defendant 
as  follows: 

"February  1,  1910. 

"B.  Hurni  Packing  Co.,  Sioux  City,  Iowa — 
Gentlenl^en :  We  have  your  esteemed  favor  of  the 
29th  and  have  entered  your  order  on  one  model 
'E'  one  and  one-half  ton  truck  with  the  fol- 
lowing equipment: 

"Two  side  and  one  rear  oil  lamps,  horn,  tool 
kit,  wheel  chains,  one  storage  battery,  six  dry 
batteries,  and  one  jack. 

"We  are  awaiting  the  arrival  of  a  shipment 
of  lamps  and  tool  kits,  and  as  soon  as  they  get 
here  we  will  ship  the  car;  or  if  the  delay  ap- 
pears to  be  too  long  we  will  ship  the  car  with- 
out equipment  and  express  that  to  you  when  it 
arrives. 

"We  are  entering  your  order  upon  the  condi- 
tions as  stated  in  our  previous  correspondence, 
to  wit: 

"Upon  the  arrival  of  tlie  trudc  in  Sioux  City 
you  are  to  make  to  us  a  promissory  note  of  $2,- 
000.00  (bankable  paper),  the  purchase  price  of 
the  car  f.  o.  b.  Mankato,  Minn.,  with  interest  at 
6  per  cent,  per  annum  due  in  six  months  from 
above  date.  You  are  to  use  the  car  for  six 
montlis  under  the  terms  of  our  warranty  which 
you  already  have,  and  if  at  the  end  of  that 
time  we  have  not  complied  with  its  terms  in 
every  measure,  you  are  to  return  the  truck, 
and  wo  are  to  return  your  note  canceled,  other- 
wise you  are  to  take  up  the  note  and  'boott.' 

"We  have  arranged  with  agents  we  now  have 
to  pay  20  per  cent,  commission  on  every  ear 
sold  at  list  price,  and  we  will  be  glad  to 
offer  yon  the  same  terms  the  territory  to  be  ar- 
ranged as  soon  as  you  are  convinced  that  our 
car  merits  your  consideration. 

"We  are  anxious  to  see  the  Kato  'doing  busi- 
ness' in  your  city,  and  we  will  hasten  ship- 
ment as  fast  as  possible. 

"Four  Traction  Auto  Co." 

The  written  warranty  referred  to  In  said 
correspondence  and  accompanying  the  same 
is  as  follows: 

"Our  Warranty. 

"We  guarantee  our  product  for  one  year  from 
the  date  of  shipment  against  defective  work- 
manship or  material.  Breakages  occurring 
within  that  time  by  reason  of  defective  work- 
manship or  material  will  be  replaced  free  of 
charge  when  such  part  or  parts  are  returned 
to  us  for  inspection,  express  or  freight  prepaid. 
This  guaranty  does  not  apply  to  damages  re- 
sulting from  accident,  misuse,  or  neglect,  nor 
does  it  apply  to  tires  or  the  batteries  or  coil. 

"We  cannot  accept  any  responsibility  to  the 
purchaser  of  our  goods  when  said  goods  have 
been  altered  or  repaired  outside  of  our  fac- 
tory unless  we  have  previously  given  our  con- 
sent to  such  alterations  or  repairs  in  writing. 
"Four  Traction  Auto  Co.. 

"Mankato,  Minn." 

Thereupon  plaintiff  shipped  to  defendant 
and  delivered  to  the  railroad  company  for 
him  t.  o.  b.  Mankato,  Minn.,  the  truck  In 
queBtion.    The  machine  arrived  at  Sioux  City 
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February  9,  1910,  and  defendant  paid  the 
freight,  unloaded  It,  and  commenced  its  use. 
After  the  truck  had  been  so  received,  and  on 
February  17,  1910,  the  defendant  mailed  to 
plalntur  his  note  for  ?2,000,  dated  February 
9,  1910,  and  a  proposed  written  contract  for 
execution  by  plaintiff.  The  note  was  not 
bankable,  as  had  been  suggested  In  some  of 
the  correspondence,  and  contained  the  clause: 
"Subject  to  the  conditions  of  a  certain  con- 
tract ot  even  date  herewith  for  the  purchase  of 
an  automobile  truck." 

We  deem  it  unnecessary  to  set  out  the  mem- 
orandum for  contract 

February  19,  1910,  the  plaintiff  wrote  de- 
fendant a  letter,  so  much  of  which  as  is  now 
material  to  as  follows: 

"We  have  your  favor  of  the  17th  inclosing 
contract  and  note  and  have  gone  over  same  care- 
fully. The  contract  does  not  altogether  meet 
with  our  approval,  and  in  our  opinion  does  not 
meet  the  terms  of  sale.  We  object  to  the  sec- 
ond clause  of  the  contract,  which  reads  as  fol- 
lows: 'It  is  also  agreed  by  and  between  the 
parties  that  should  the  automobile  truck  prove 
unsatisfactory  to  the  party  of  the  second  part 
during  the  six  months  following  the  date  of  this 
contract  by  reason  of  defective  workmanship  or 
material,  it  may  be  returned  to  the  party  of  the 
first  part,  and  the  aforementioned  note  canceled 
and  this  contract  null  and  void.'  And  we  also 
object  to  the  reference  in  the  next  clause  con- 
cerning damages  affecting  tiie  utility  or  useful- 
ness of  the  truck.  *  *  •  If  you  will  kindly 
refer  to  our  letter  of  the  first  instant  and  couple 
it  with  the  warranty  we  inclosed,  you  have  a 
more  liberal  contract  than  you  could  secure 
from  any  other  maker  in  the  country.  We 
have  given  you  six  months  in  which  to  pay  for 
it  and  in  that  time  the  car  should  earn  you 
enough  to  pay  for  itself  if  you  have  the  hauling 
we  think  you  have.  Under  the  terms  of  .our 
warranty  to  you  we  are  going  to  keep  that  car 
in  perfect  condition  for  a  year,  accidents  and 
abuse  excepted,  and  if  it  was  going  to  develop 
defects  at  all  it  certainly  would  in  that  length 
of  time.  •  *  •  ibe  note  you  sent  us  is  a 
conditional  note  and  we  would  be  unable  to  ne- 
gotiate it  in  this  territory  until  maturity. 
•  *  •  Our  letter  first,  together  with  the  war- 
ranty, is  a  clear  contract,  without  quibbling  or 
unnecessary  verbiage,  contracting  against  me- 
chanical defect  for  one  year,  with  the  privilege 
to  you  to  return  the  car  at  the  end  of  six 
months,  if  we  fail  to  replace  defective  parts.  In 
other  words,  your  car  must  be  kept  mechanical- 
ly perfect  for  one  year.  Xo\i  stand  upon  this 
warranty  and  forward  to  us  a  note  without 
condition  so  that  we  may  take  it  to  a  local  bank 
and  deposit  it  as  so  much  money;  and  if  at 
the  end  of  the  six  months  the  car  comes  back, 
you  will  have  no  difficulty  in  getting  back  the 
|2,000.00  and  bitcrest." 

To  thto  defendant  replied  on  March  1st, 
stating,  in  substance,  that  defendant  was  sur- 
prised at  the  contents  of  plaintiff's  letter  of 
the  19tb,  and  claiming  that  the  written  mem- 
orandum for  contract  conformed  to  the  state- 
ments in  the  correspondence.  Soon  after  the 
truck  was  received  by  defendant  on  February 
9th  a  key  was  sheared,  necessitating  the  re- 
turn of  a  shaft  to  Hankato,  which  was  re- 
placed by  plaintiff,  and  on  February  15th 
plaintiff  wrote  defendant  as  follows: 

"Mankato,  Minn.,  Feb.  15,  1910. 

"R.  Humi  Packing  Company,  Sioux  City, 
Iowa— Gentlemen:  We  are  shipping  you  by  ex- 
press key  and  shaft  to  replace  the  one  sheared 


In  your  Kato  car.  We  cannot  bear  any  re- 
sponsibility in  the  future  for  damages  resulting 
from  overloading  the  truck.  This  truck  has  a 
capacity  of  one  and  a  baif  tons  and  will  stand 
some  overload,  but  not  nearly  another  ton,  as 
you  had  on  when  this  key  was  sheared.  If 
your  driver  will  bear  this  in  mind,  he  will  hare 
no  difficulty  with  the  car.  In  regard  to  the 
note  you  were  to  send  us  upon  the  day  the 
car  arrived  in  Sioux  City,  we  have  not  received 
it  as  yet  Kindly  give  this  your  immediate  at- 
tention. Four  Traction  Auto  Co., 

"B.  B.  Brown." 

It  Is  thought  by  appellant  that  there  is  a 
conflict  in  the  testimony  as  to  what  the  con- 
tract was,  and  that  therefore  the  matter 
should  have  been  submitted  to  the  Jury.  Ap- 
pellant also  contends  that  the  correspondence 
between  the  parties  after  the  shipment  of  the 
truck  and  its  receipt  by  defendant  on  Feb- 
ruary 9th  should  be  considered  as  a  part  of 
the  contract  But  there  is  no  dispute  as  to 
the  writing  of  the  letters  by  plaintiff  and  de- 
fendant which  we  have  already  set  out,  and 
the  Interpretation  or  construction  ot  them  is 
a  question  for  the  court  We  think  there  was 
a  meeting  of  the  minds  and  a  completed  con- 
tract of  sale,  as  shown  by  the  letters  which 
cnlminated  in  the  shipment  of  the  machine, 
together  with  the  written  warranty  of  plain- 
tiff. Appellee's  letter  of  February  1st  clearly 
embodies  the  terms  upon  which  the  order  is 
entered  and  the  truck  shipped,  and  when  the 
truck  was  shipped  the  defendant  did  not  re- 
fuse to  receive  it,  but  paid  the  freight,  un- 
loaded the  truck  from  the  cars,  and  began  the 
use  of  it,  without  objection  to  the  terms  nam- 
ed. On  July  25, 1910,  and  again  on  July  29th, 
defendant  notified  plaintiff  that  the  truck 
was  unsatisfactory,  and  that  they  had  tried 
it  for  six  months.  Defendant  claims  there 
were  other  difficulties  with  the  machine,  but, 
according  to  am)ellant's  claim,  this  developed 
soon  after  he  commenced  using  the  truck. 
His  claim  is  that  it  would  stall ;  that  it  had 
to  be  taken  frequently  to  the  garage;  that 
the  chief  difficulty  appears  to  have  been  in 
the  assembling  of  the  parts  and  in  the  appli- 
cation of  the  power  and  in  the  engine ;  that 
the  plan  of  the  truck  was  novel  and  an  ex- 
periment 

[2]  2.  Taking  up  now  first  the  question  as 
to  the  waiver  pleaded  by  the  plaintiff,  it  is 
alleged  by  plaintiff  in  the  reply: 

"Plaintiff  for  further  reply  states  that  said 
truck  was  improperly  used  and  handled  by  said 
defendant  while  in  defendant's  possession;  that 
said  truck  was  overloaded  beyond  its  rated 
capacity;  that  said  defendant  made  or  caused 
to  be  made  repairs  to  said  truck  by  persons 
other  than  the  plaintiff,  and  outside  of  plain- 
tiffs factory,  contrary  to  the  terms  of  the  con- 
tract and  agreement  between  plaintiff  and  said 
defendant ;  and  that  said  defendant  did  in 
other  respects  misuse  the  truck  in  question. 

"Plaintiff  for  further  reply  states  that  said 
defendant,  in  the  making  of  repairs  upon  said 
truck  in  a  manner  other  and  different  than  is 
provided  for  in  the  written  guaranty  and  con- 
tract and  agre<>ment  between  plaintiff  and  said 
defendant,  thereby  accepted  said  truck  as  its 
own,  and  thereby  waived  any  right  to  refuse 
said  truck  or  to  return  the  same  to  plaintiff, 
and  the  said  truck  thereupon  became  the  ab- 
solute property  of  said  defendant  without  any 
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right  in  said  defendant  to  refuse  or  return  the   To  correct  that  I  put  in  tapered  valres,  instead 

of  flat  ones." 

As  stated,  all  these  things  were  done  witli- 
ont  the  written  consent  of  the  plaintiff,  and 
contrary  to  the  terms  of  the  contract  and 
the  warranty. 

[3]  Under  our  decisions  a  purchaser  ordi- 
narily has  the  right  to  rescind  an  executed 
contract  of  sale  for  the  breach  of  warranty. 
Upton  Mfg.  Co.  T.  Huiske,  6B  Iowa,  657,  29 
N.  W.  e2i,  cited  In  27  U  R.  A.  (N.  S.)  921, 
note.  The  purchaser  has  a  right  to  fairly 
test  the  machine  to  learn  whether  it  complies 
with  the  warranty,  and  to  rescind  within  a 
reasonable  time  if  it  is  not  as  warranted. 
BUlmeyer  v.  Queen  Mfg.  Co.,  160  Iowa,  318, 
323,  130  N.  W.  116;  Bradley  v.  Palen,  78 
Iowa,  126,  129,  42  N.  W.  823.  But  in  njaking 
the  rescission  It  is  the  purchaser's  duty  to 
put  the  other  party  as  near  as  possible  in 
statu  quo,  and  he  is  required  to  return  the 
machine  in  the  same  condition  as  near  m  pos- 
sible that  It  was  when  be  received  it  Upton 
Mfg.  Co.  y.  Huiske,  supra.  Flalntlfr  was  not 
required  to  receive  the  truck  back  if  the  de- 
fimdant  daring  the  time  he  had  it  In  his 
possession  misused  and  damaged  it  Bradley 
V.  Palen,  supra. 

Under  the  warranty  in  this  case,  defendaht 
did  not  have  the  right  to  repair  or  alter  the 
truck  without  the  consent  of  the  plalntifl'. 
The  nndisputed  evidence  shows  that  he  did 
make  many  changes  and  many  repairs.  A 
party  may  not  rebuild  a  machine  according 
to  his  own  notions  as  to  what  is  necessary 
under  such  a  warranty.  We  think  the  trial 
court  properly  directed  a  verdict  on  -  this 
ground. 

3.  Questions  as  to  the  warranty  are  ar- 
gued, but  in  view  of  the  fact  that  the  dis- 
cussion so  far  decides  the  case,  we  shall  re- 
fer to  this  matter  briefly.  Cases  cited  by 
appellant  are  distingulsliable  from  the  case 
at  bar.  Some  of  ttaem  are  cases  where  the 
question  Involved  was  as  to  executory  con- 
tracts for  the  sale  of  personal  prc^ierty  not 
oijen  to  inspection  of  the  buyer,  and  not  in 
c?;istence  when  the  contract  was  made.  In 
such  cases  it  has  been  held  that  in  the  ab- 
sence of  an  express  warranty,  there  may  be 
I  an  implied  warranty  that  the  property  to  be 
furnished  should  be  merchantable  or  suitable 
for  the  purposes  for  which  it  was  purchased. 
Such  was  the  situation  in  Russell  v.  Critch- 
fleld,  76  Iowa,  69,  39  N.  W.  186,  Blackmore 
V.  Fairbanks,  79  Iowa,  282,  44  N.  W.  518, 
and  like  cases. 

Appellee  contends  that  the  case  at  bar  is 
upon  a  written  contract  of  sale  containing  an 
express  warranty  of  a  known  machine  manu- 
factured and  In  existence  at  the  time  of  the 
sale,  and  open  to  the  inspection  of  the  buyer, 
and  which  was,  in  fact,  inspected  by  the 
buyer,  and  contends  that  the  written  war- 
ranty excludes  any  other  additional  or  dif- 
ferent parol  warranty.  In  support  of  Its 
contention  plaintiff  cites  Shepherd  v.  Gilroy, 
46  Iowa,  193 ;  Mast  v.  Pearce,  68  Iowa,  679. 


The  testimony  shows  that  the  truck  had 
at  different  times  been  overloaded.  At  one 
time  when  there  was  an  accident  to  the  ma- 
chine plaintiff  claims  it  had  a  load  of  4,600 
pounds.  Defendant  claims  it  was  only  load- 
ed with  3,600  pounds.  But  the  record  is  that 
the  truck  was  rated  at  1%  tons. 

The  record  further  shows  that,  contrary 
to  the  terms  of  the  contract  and  of  the  writ- 
ten warranty,  the  appellant,  while  the  truck 
was  in  his  possession,  had  repairs  made  re- 
peatedly at  a  garage  in  Sioux  City,  and  had 
alterations  made  in  the  truck  Itself,  chang- 
ing and  altering  certain  parts  of  the  machine 
and  adding  other  parts  to  it  Defendant 
testifies  that  his  master  mechanic  put  a 
couple  of  Iron  rods  on  each  side  of  the  truck 
to  keep  the  wheels  going  straight;  says  he 
knows  the  changes  were  made,  and  that  they 
bad  to  do  It    He  farther  says: 

"I  do  not  know  bow  many  times  I  had  the 
truck  repaired  in  Sioux  City;  probably  about 
20  times,  more  or  less." 

Another  witness  for  defendant  says: 
"One  repair  was  a  drive  shaft    It  was  split ; 

I  remember  that,  and  we  put  in  a  new  one; 

it  was  an  axle  shaft     The  key  bad  stripped 

off  the  gearing." 

The  same  witness  isays: 

"The  engine  did  not  have  enonfth  power,  and 
we  tried  to  get  more  power  out  of  it,  and  tried 
to  change  it;  tried  to  change  adjustments  and 
things  like  that" 

Another  witness  says  that  when  he  was 
trying  to  sell  defendant  a  touring  car,  and 
while  he  was  making  repairs  on  the  truck, 
he  put  In  a  new  shaft    He  says  further: 

"I  am  not  sure  it  was  a  live  shaft.  A  live 
shaft  is  connected  to  a  wheol,  and  a  drive  shaft 
drives  the  gears  in  the  differentials.  I  think 
it  was  a  live  shaft  that  was  broken." 

Witness  Straub,  an  automobile  rep<tir  man, 
testified  that  he  could  tell  from  an  exhibit 
what  work  was  done  on  the  truck  In  ques- 
tion: May  7th,  7  hours,  and  the  same  day 
5%  hours;  on  the  9th,  S%  hours  by  one 
workman,  and  the  same  day  10  hours  by  an- 
other; on  the  10th,  S^,  hours  by  two  work- 
men, and  the  same  day  10  hours  by  another 
party ;  on  the  llth,  3  hours  by  one  person,  2 
hours  by  another,  and  a  half  hour  by  an- 
other ;  and  same  day  8  hours  by  the  witness 
himself;  and  on  the  same  exhibit  is  2  hours 
babbiting;   April  17th,  2  hours  babbiting. 

Witness  Genehm  testifies  from  a  shop 
card  of  his  employer,  and  says  that  it  is  for 
the  overhauling  for  the  engine  of  this  truck ; 
says  he  spent  quite  a  few  days  in  overhaul- 
ing.   He  testifies  further: 

"I  think  the  work  was  done  on  the  valves 
and  the  cylinders  and  cleaning  out  the  engine. 
I  am  pretty  sure  they  put  in  new  valves.  I 
think  we  put  in  tapered  valves.  I  suppose 
these  valves  remained  on  the  engine  when  it 
left  the  shop,  and  still  remain  on  it,  so  far  as 
I  know.  It  was  not  a  flat  valve.  A  tapered 
valve  is  different  from  a  flat  one.  The  engine 
had  flat  valves,  instead  of  tapered  ones,  and 
they  had  trouble  with  the  timing.  The  valve 
stem  got  bent  with  the  heat  from  the  engine. 
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8  N.  W.  632,  12  N.  W.  607,  43  Am.  Rep.  125; 
Nichols  ▼.  Wyman,  71  Iowa,  180,  32  N.  W. 
258;  Warbasse  t.  Card,  74  Iowa,  306,  37  N. 
W.  144;  Western  Electric  Co.  v.  Baerthel, 
127  Iowa,  467,  103  N.  W.  476;  Electric  Co. 
V.  Waterioo  Ry.,  138  Iowa,  369,  116  N.  W. 
144,  19  L.  R.  A.  (N.  S.)  1183;  Seltz  v. 
Brewers'  Co.,  141  U.  8.  610,  12  Sup.  Ct  46, 
35  Ia  Ed.  887. 

Appellee  concedes  that  there  may  be  an 
implied  warranty  that  a  known  machine  al- 
leady  manufactured  and  Inspected  Is  suitable 
for  the  puriwse  for  which  it  was  built,  but 
disputes  the  proposition  contended  for  by 
appellant  that  there  was  any  warranty,  ei- 
ther express  or  implied,  that  the  truck  was 
suitable  for  any  particular  purpose  which 
defendant  desired  to  make  use  of.  We  are 
inclined  to  this  view,  but,  as  stated.  In  view 
of  the  fact  that  the  case  is  determined  by  a 
prior  point,  we  shall  not  discuss  the  case 
further. 

As  stated,  the  petition  is  in  two  counts. 
Plaintiff  relies  more  strongly  upon  the  first 
count,  which  is  on  the  sale  of  the  machine, 
and  not  on  the  note.  The  mllnir  of  the  trial 
court  does  not  Indicate  the  ground  upon 
which  the  motion  was  sustained. 

Under  the  record,  we  think  the  court  prop- 
erly directed  a  verdict  for  plaintiff,  and  the 
judgment  is  therefore  affirmed. 

Affirmed. 

DEEMER,  C.  J.,  and  EVANS  and  WEAV- 
ER, JJ.,  (;oncnrring. 


CHICAGO,  R.  I.  &  P.  RY.  CO.  v.  CITY  OF 

CENTERVILLE.     (No.   29912.) 

(Supreme  Court  of  Iowa.    June  18,  1916.) 

1.  Municipal,  Cobforations  «=>511— Public 

ImPBOVEMENTB— ASSESSUENT   OF  BENEFITS — 

Review  by  Court. 

There  is  a  fair  presumption  that  all  real 
estate  receives  some  degree  of  benefit  from  the 
permanent  improvement  of  a  street  upon  which 
It  abuts,  and  when  a  city  council,  acting  in 
accordance  with  the  statute,  orders  the  paving 
of  a  street,  and  provides  that  the  cost  shall  be 
assessed  upon  the  abutting  property,  this  is 
a  legislative  determination  that  the  improve- 
ment is  expedient  and  proper,  and  that  the 
property  abutting  on  the  improvement  will  be 
benefited  thereby,  and  such  determination  can- 
not be  set  aside  or  overruled  in  a  judicial  pro- 
ceeding ;  and  hence,  while  a  property  owner 
may  have  the  regularity  of  the  procedure  by  the 
council  and  the  equality  of  the  assessment  re- 
viewed, he  cannot  be  heard  to  say  that  the 
property  is  not  liable  to  be  assessed  at  all. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1183,  1184;  Dec. 
Dig.  «=>611.] 

2.  municipai.  cobpobations  €=»439— publio 
Imfbovekents — Assessment  of  Benefits — 
Pbopebtt  Benefited, 

To  support  an  assessment  against  abutting^ 
property  for  the  cost  of  a  street  improvement, 
the  city  need  not  be  able  to  show  that  by 
reason  of  the  Improvement  the  abutting  prop- 
erty has  been  advanced  in  market  value  to 
the  extent  of  the  assessment,  nor  point  out 
in    detail    the    specific    way    and    manner    in 


which  the  requisite  benefits  are  to  be  realized, 
as  the  benefits  ordinarily  materialize  with  the 
developments  of  the  future,  but  they  are  none 
the  less  benefits  because  tneir  full  fruition  is 
postponed,  or  because  the  present  use  to  which 
the  property  is  devoted  is  not  of  a  character 
to  be  materially  affected  by  the  improvement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1053 ;  Dec.  Di«.  <&=> 
439.] 

3.  Municipai.  Cokpobations  «s»439— Pcbuc 
Improvements— Assessment  of  Benefits— 
Pbopebtt  Benefited. 

The  law  permitting  the  expense  of  a  pub- 
lic improvement  to  be  laid  upon  all  abutting 
property  in  proportion  to  benefits  does  not  lim- 
it its  inquiry  merely  to  the  land  as  related  to 
its  present  use,  but,  while  not  disiegarding  such 
use,  it  does  not  overlook  its  general  relations 
apart  from  its  particular  use. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1053;  Dec.  Dig.  «=» 
439.] 

4.  Municipal  Corporations  «=»5H— Public 
Improvements— Assessment  of  Benefits — 
Sufficiency  of  Evidence. 

A  railroad  right  of  way  100  feet  deep  for 
8(X)  feet  bordered  on  a  street  in  the  platted 
portion  of  a  dty  of  from  7,000  to  9,000  inhab- 
itants. It  was  occupied  and  used  tor  railway 
purposes,  and  was  within  convenient  distance 
of  other  railways.  The  paving  of  the  street 
improved  its  nsefulness  and  convenience  as  a 
means  of  travel  and  transportation  in  that 
neighborhood,  and  facilitated  approach  and  ac- 
cess to  the  company's  station  and  warehouses. 
On  an  appeal  from  an  assessment  of  benefits, 
the  company,  to  show  a  lack  of  benefits  to  the 
right  of  way  from  the  paving,  introduced  testi- 
mony of  engineers  and  railway  employes  de- 
scribing the  outlines  and  topography  of  the 
right  of  way,  and  the  manner  in  which  it  was 
occupied  by  the  tracks ;  such  witnesses  also 
expressing  the  opinion  that  the  street  paving 
added  nothing  to  the  convenience  or  value  of 
the  railroad,  or  of  the  business  thereof.  Bdd 
that,  assuming  that  the  question  whether  the 
property  received  any  benefits  was  open  to  ju- 
dicial inquiry,  the  company  did  not  sustain 
the  burden  of  showing  that  the  property  was 
not  benefited,  in  view  of  the  presumption  that 
all  abutting  property  derives  some  benefit  from 
the  improvement  of  a  street,  and  also  in  view 
of  the  prima  fade  correctness  of  the  assessment. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  Sg  1183,  1184;  Dec 
Dig.  <&=>511j 

5.  Municipal  Corporations  ©=»511— Public 
Improvements— Assessment  of  BBNEFrra— 
Burden  of  Proof. 

In  view  of  the  presumption  that  all  abut- 
ting property  derives  some  benefit  from  th« 
improvement  of  an  abutting  street,  and  also 
in  view  of  the  prima  facie  correctness  of  an 
assessment  of  benefits  by  the  dty  council,  the 
burden  of  negativing  such  benefit  on  an  ap- 
peal from  an  assessment  of  benefits  is  upon 
the  property  owner  assuming  that  the  question 
is  open  to  judidal  inquiry. 

[Ed.  Note. — For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  St  1183,  1184;  Dec. 
Dig.  «=»511.!l 

6.  Municipal  Cobpoeations  €=>511— Public 
Improvements— Assessment  of  Benefits- 
Review  by  Courts. 

On  an  appeal  from  an  assessment  of  ben- 
efits by  a  city  council,  objections  to  the  as- 
sessment not  made  before  the  coundl  are  not 
available. 

[Ed.  Note.— For  other  cases,  see  Munidpai 
Corporations,  Cent  Dig.  §1  1183,  1184;  Dee. 
Dig.  <S=>511.] 


^ssFor  othar  cases  see  same  topic  and  KBT-NDMBBR  in  all  Key-Numbered  Digests  and  Indezaa 
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7.  Municipal  Cobpobatiors  *=»B11— Public  f 

IhpBOVeMERTS— ASSESBMKNT  or  BSHKriTS— 

Review  by  Coubts. 
On  an  appeal  from  an  assessment  hj  the 
city  cotmcil  of  a  part  of  the  cost  of  paving  a 
street  against  a  railroad  right  of  wa;  abut- 
ting on  sach  street,  the  motive  of  the  counsel 
in  widening  the  street  so  that  It  abutted  on  the 
right  of  way  and  claimed  to  have  been  done  so 
as  to  make  the  right  of  way  subject  to  as- 
sessment was  not  reviewable. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1183,  1184;  Dec. 
Dig.  «=35U.] 

Appeal  from  District  Coart,  Appanoose 
County  ;  D.  M.  Anderson,  Judge. 

The  opinion  states  the  case.  Reversed  and 
remanded. 

J.  M.  Wilson  and  H.  S.  Oreenleaf,  both  of 
Cmterrille,  for  appellant.  F.  W.  Sargent 
and  R.  J.  Bannister,  twtb  of  Des  Moines,  and 
C.  R.  Porter,  of  CentervUle,  for  appellee. 

WEAVER,  J.  The  dty  council  of  Center- 
vUle, having  caused  certain  of  its  streets  to 
be  paved,  assessed  the  cost  of  the  improve- 
ment npon  the  abutting  property,  Including 
certain  proi)erty  belonging,  to  the  plaintiff. 
When  the  council  met  for  the  purpose  of 
hearing  objections  to  the  assessments  the 
plaintiff  appeared,  and  denied  that  its  prop- 
erty was  liable  to  bear  any  part  of  the  ex- 
pense. Numerous  grounds  are  assigned  for 
this  objection,  but  only  the  following  are  In- 
sisted upon:  (1)  That,  as  proposition  of  law, 
no  special  benefits  accrue  to  a  railway  com- 
pany from  the  paving  of  a  street  abutting  or 
adjoining  its  right  of  way ;  and  (2)  that,  as 
a  proposition  of  fact,  plalntUTs  property  was 
in  no  manner  benefited  by  the  paving  of 
South  £Ugbteenth  street  of  the  defendant  city.- 

The  objections  were  overruled  by  the  city 
council,  and  plaintiff  appealed  to  the  dis- 
trict court.  The  assessment  complained  of 
was  levied  in  two  items,  one  upon  certain 
city  lots  owned  by  the  plaintiff,  and  the  other 
upon  the  railway  yard  .and  right  of  way 
abutting  upon  the  street.  On  the  trial  below 
the  parties  agreed  to  a  reduction  of  the 
amount  levied  upon  the  city  lots,  and  that 
item  need  not  be  farther  considered.  Con- 
cerning the  other  item  the  court  found  for 
the  company,  sustained  its  objection  to  the 
assessment  laid  upon  its  yards  or  right  of 
way,  and  the  plaintiff  appeals. 

Whether,  in  the  absence  of  any  statute 
therefor,  a  dty  may  impose  a  si)ecial  as- 
sessment npon  a  railroad  right  of  way  for 
the  cost  of  street  improvements,  is  a  ques- 
tion upon  which  the  courts  of  the  several 
states  have  not  been  agreed.  That  some  have 
held  to  the  fall  extent  of  the  appellee's  con- 
tention in  this  case  may  be  conceded.  It  may 
also  be  conceded  that  a  majority  of  this  court 
at  one  time  approved  |he  doctrine  of  those 
precedents.  See  Railroad  Co.  v.  Ottumwa, 
112  Iowa,  306,  83  N.  W.  1074,  61  U  R.  A. 
T83.  But  the  soundness  or  onsoondneas  of 
that  theory  is  no  longer  of  moment  in  this 


state,  for  by  statute  of  more  recent  enact- 
ment it  has  been  expressly  provided  that  the 
right  of  way  of  any  railroad  company  front- 
ing or  abutting  upon  a  street  of  any  city 
or  town  shall  be  subject  to  special  assess- 
ment for  street  improvements,  and  that  such 
assessment  shall  constitute  a  debt  of  the 
company  recoverable  in  an  action  brought 
for  that  purpose.  Code  Supp.  1907,  {  79U. 
Of  the  validity  of  the  statute  no  question  is 
here  raised.  The  general  liability  of  railway 
property  so  situated  to  be  assessed  for  the 
cost  of  street  Improvements  must  therefore 
be  taken  for  granted  in  disposing  of  the  case 
before  us,  and  the  sole  question  to  be  de- 
cided is  whether,  under  the  proved  and  con- 
ceded facts,  the  court  should  hold  the  ap- 
pellee's property  is  in  no  manner  benefited 
by  this  particular  Improvement. 

[1]  I.  Speaking  generally,  there  is  a  fair 
presumption  that  all  real  estate  receives 
some  degree  of  benefit  from  the  permanent 
improTonent  of  a  street  upon  wbicb  it  abuts. 
It  la  upon  such  presumption  that  the  whole 
system  of  special  assessments  for  local  im- 
provements is  justified  and  sustained.  Acting 
upon  such  presumption,  dty  coundls  have 
been  clothed  with  a  certain- degree  of  legisla- 
tive power  to  determine  when  it  is  ex- 
pedient and  proper  to  pave  any  given  street 
or  streets,  and  to  provide  within  certain  limi- 
tations how  the  cost  thereof  shall  be  de- 
frayed. This  discretion  includes  the  au- 
thority to  assess  such  cost  upon  the  abutting 
property  in  proportion  to  the  benefits  accru- 
ing to  such  property.  It  follows,  we  think, 
that  the  order  of  the  dty  council,  acting  in 
accordance  with  the  statute  for  the  paving  of 
the  street  and  assessment  of  the  cost  upon 
abutting  property,  is  not  subject  to  control  or 
interference  by  the  courts,  and  (still  assum- 
ing that  the  provisions  of  the  statute  have 
otherwise  been  observed)  the  question  to  be 
considered  upon  an  appeal  from  the  assess- 
ment made  is  whether  the  burden  has  been 
distributed  or  apportioned  upon  the  several 
items  of  abutting  property  with  due  reference 
to  the  benefits  they  derive  from  the  Improve- 
ment. In  other  words,  the  action  of  the 
council  in  ordering  the  pavement  and  pro- 
viding that  the  cost  shall  be  assessed  up<»t 
the  abutting  property  is  a  legislative  deter- 
mination that  the  improvement  is  expedioit 
and  proper,  and  that  the  property  abutting 
upon  the  improvement  will  be  benefited  there- 
by, and.  such  determination  cannot  be  set 
aside  or  overruled  in  a  judicial  proceeding. 
This  is  not  inconsistent  with  the  right  of 
the  property  owner  to  question  and  have  de- 
termined the  regularity  of  the  procedure  by 
the  council  and  the  equality  of  the  assess- 
ment In  other  words,  while  the  owner  of 
abutting  property  may  object  that  it  has 
been  overassessed,  he  cannot,  if  the  proceed- 
ings have  otherwise  been  regular,  be  heard 
to  say  that  it  is  not  liable  to  be  assessed  at 
ail.     Northern  Railway  Co.   ▼.  Seattle,  46 
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Wash.  674,  91  Paa  244,  12  Ia  R.  A.  (N.  S.) 
121,  123  Am.  St  Rep.  955,  and  other  authori- 
ties there  dted.  'See,  also,  Spencer  v.  Mer- 
chant, 125  U.  S.  345,  8  Sup.  Ct.  921,  81  I*  Bd. 
763;  Paulsen  v.  Portland,  149  U.  S.  80,  13 
Sup.  Ct.  750,  37  L.  Ed.  637. 

[2]  But,  even  though  It  were  competent  for 
the  appellee  to  allege  and  prove  that  Its  prop- 
erty receives  no  benefit  from  the  street  Im- 
provement, we  are  clearly  of  the  opinion  that 
the  record  falls  to  sustain  Its  position  In  that 
re.spect.  It  owns  a  right  of  way  100  feet  In 
depth  and  over  800  feet  In  length  bordering 
upon  the  paving  Improvement.  In  suijport 
of  Its  denial  of  all  benefits  by  reason  of  this 
work  It  points  first  to  the  fact  that  its  rail- 
way at  this  point  lies  somewhat  to  the  south 
of  the  business  center  of  the  city  and  of  the 
greater  part  of  the  urban  population.  It  then 
notes  with  special  emphasis  that  the  right 
of  way  is  devoted  solely  to  the  business  of 
operating  a  railroad,  a  business  to  which  the 
paving  will  not  add  anything  of  value  or  ma- 
terial convenience,  and  argues  generally  from 
the  surrounding  circumstances  that  neither 
the  railroad  as  such  nor  the  company  owning 
It  can  reap  any  tangible  advantage  or  profit 
from  such  improvement,  and  under  the  law 
no  assessment  for  the  expense  thereof  can 
be  Imposed  upon  the  right  of  way.  The  argu- 
ment proceeds  upon  a  mistaken  conception 
of  the  effect  of  the  statute  which  provides  for 
assessments  in  proportion  to  benefits.  It  cer- 
tainly does  not  mean  that  before  such  an  as- 
sessment can  be  levied  and  enforced  the  city 
must  be  able  to  show  that  by  reason  of  the 
paving  the  abutting  property  has  been  ad- 
vanced In  market  value  to  the  extent  of  the 
assessment,  or  point  out  In  detail  the  specific 
way  and  maimer  In  which  the  requisite  ben- 
efits are  to  be  realized  In  the  future.  Weire 
snd)  to  be  the  rule,  few,  if  any,  schemes  of 
local  improvement  at  the  expense  of  the  prop- 
erty immediately  affected  could  ever  be  ac- 
complished. It  la  natural  for  the  average 
property  owner  to  resent  the  burden  thus  laid 
upon  him,  and  he  easily  persuades  himself 
that  the  thing  for  which  he  is  asked  to  pay  is 
a  detriment,  rather  than  a  benefit,  to  his  land, 
and  ordinarily  It  la  not  difficult  for  him  to 
find  plenty  of  sympathizing  neighbors  who 
will  unite  in  supporting  his  contention.  In- 
deed, the  benefits  to  be  derived  in  such  cases 
are  ordinarily  not  instant  upon  the  inception 
or  completion  of  the  improvement,  but  ma- 
terialize with  the  developments  of  the  future. 
They  are  none  the  less  benefits  because  their 
full  fruition  is  postponed,  or  because  the 
present  use  to  which  the  property  is  devoted 
is  not  of  a  character  to  be  materially  affected 
by  the  Improvement.  To  this  general  effect 
is  our  holding  in  Bell  v.  Burlington,  154  Iowa, 
614,  134  N.  W.  1082,  and  Camp  v.  Davenport, 
151  Iowa,  33,  130  N.  W.  137,  and  cases  there 
cited.  The  same  question  of  benefits  to  a 
railroad  right  of  way  from  a  street  improve- 
ment was  considered  by  the  Supreme  Court 
of  the  United  States  la  Louisville  By.  Co.  r. 


Barber,  197  U.  S.  430,  25  Sup.  Ct.  466,  ^  L. 
Ed.  819,  where  Mr.  Justice  Holmes,  speaking 
for  the  court,  says: 

"The  foundation  of  this  familiar  form  of  tax- 
ation is  a  question  of  theory.  The  amount  of 
benefit  which  an  improvement  will  confer  upon 
particular  land — indeed,  whether  it  is  a  beoefit 
at  all— is  a  matter  ol  forecast  and  estimate. 
In  its  general  aspect^  at  least,  it  is  peculiarly 
a  thing  to  be  decided  by  those  who  make  the 
law." 

Further  speaking  to  the  point  upon  which 
the  appellee  here  relies  that,  because  the 
land  is  occupied  for  railroad  purposes,  and 
presumably  will  continue  to  be  so  occupied, 
the  benefit,  if  any,  which  the  land  might 
otherwise  derive  from  the  improvement  af- 
fords no  ground  for  assessing  against  it  any 
part  of  the  cost,  the  court  says: 

"That,  apart  from  the  specific  use  to  which 
the  land  is  devoted,  •  *  •  in  a  good-sized 
city  it  generally  will  get  a  benefit  from  having 
the  streets  about  it  paved,  and  that  this  ben- 
efit generally  will  be  more  than  the  cost,  are 
propositions  which  •  •  •  a  Legislature  is 
warranted  in  adopting.  But,  if  so,  we  are  of 
opinion  that  the  legislature  is  warranted  in 
going  one  step  further,  and  saying  that  on  the 
question  of  benefit  or  no  benefit  the  land  shall 
be  considered  simply  in  its  general  relations 
and  apart  from  its  particular  use.  *  •  •  On 
the  question  of  benefits  the  present  use  is 
simply  a  prognostic,  and  the  plea  of  prophecy. 
If  an  occupant  could  not  escape  by  professing 
his  desire  for  solitude  and  silence,  the  L«gis- 
lature  may  make  a  similar  desire  fortified  by 
structures  equally  infective.  It  may  say  that 
it  is  enough  that  the  land  could  be  turned  to 
purposes  for  which  the  paving  would  increase 
its  value.  Indeed,  it  is  apparent  that  the 
prophecy  in  the  answer  cannot  be  regarded  as 
absolute,  even  while  the  present  use  of  the  land 
continues,  for  no  one  can  say  that  chan$:es 
might  not  make  a  station  desirable  at  this 
point;  in  which  case  the  advantages  of  a 
paved  street  could  not  be  denied." 

[3, 4]  Upon  no  other  theory  can  we  Justify 
the  familiar  decisions  by  which  lands  of 
churches  and  schools  which  are  expressly 
exempted  from  the  burdens  of  general  taxa- 
tion are  still  held  liable  for  the  payment  of 
special  .assessments.  A  church  or  school 
building  is  ordinarily  a  permanent  structure. 
It  is  not  held  for  profit,  and  any  increase  In 
the  market  value  of  the  ground  upon  which 
it  stands  is  for  the  time  being  a  merely  nom- 
inal asset  which  brings  to  its  owner  no  in- 
creased Income  or  other  tangible  benefit 
For  all  practical  purposes,  in  most  Instances, 
the  present  use  to  which  the  property  is  dedi- 
cated may  be  enjoyed  just  as  advantageous 
without  the  pavement  as  with  It  and,  If  the 
appellee's  theory  of  the  law  is  correct  no  as- 
sessment should  be  levied  against  It.  But 
the  contrary  rule  is  too  well  established  to 
be  now  questioned.  The  law  which  permits 
such  expenses  to  be  laid  upon  all  abutting 
property  in  proportion  to  benefits  does  not 
limit  its  Inquiry  merely  to  the  land  as  relat- 
ed to  Its  present  nee,  but,  while  not  disre- 
garding such  use,  it  does  not  overlook  its 
general  relations  "apart  from  its  particular 
use."  In  the  Instant  case  the  appellee  owns 
a  right  of  way  100  feet  In  depth  and  850  feet 
In  length  bordering  on  the  street   It  Is  with- 
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In  the  platted  portion  of  tbe  corporate  terri- 
tory of  a  city  of  from  7,000  to  9,000  Inhab- 
itants. It  is  occupied  and  used  by  tbe  ap- 
pellee fbr  railway  purposes,  and  is  within 
convenient  distance  of  otber  railways.  Tbe 
paving  of  the  street  obviously  improves  its 
usefulness  and  convenience  aa  a  means  of 
travel  and  transportation  in  that  immediate 
neighborhood,  and  facilitates  approach  and 
access  to  appellee's  station  and  warehouses 
from  tbe  south.  When  the  right  of  way  is 
thus  considered  in  the  light  of  tbe  rule  laid 
down  by  the  federal  court,  there  is  no  more 
reason  for  holding  it  exempt  from  assess- 
ment than  there  is  for  exempting  the  proper- 
ty abatting  the  other  side  of  tbe  street  which 
has  presumably  been  charged  with  the  pay- 
ment of  one-haHf  tbe  expense  of  the  paving. 
Says  tbe  Ohio  court: 

"If  railroad  tracks  are  taxable  for  general 
purposes,  it  is  difficult  to  perceive  why  they 
should  not  be  subiect  *  •  •  to  special  taxes 
or  assessments.  The  company,  to  advance  its 
own  interests,  has  seen  fit  to  appropriate  to 
its  use  ground  within  tbe  corporate  limits  of  the 
city  of  Toledo,  and  over  which  that  city  had 
the  power  of  makinir  assessments  to  defray  the 
expense  of  local  improvements,  and  why  should 
they  not  be  held  to  have  taken  it  cum  onere? 
A  citizen  would  scarcely  claim  exemption,  be- 
cause be  had  devoted  his  lot  to  uses  wbieli  the 
improvement  could  not  in  any  way  advance,  and 
we  see  no    ♦    *    •    reason  why  a  railroad  com- 

?<uiy  should  be  permitted  to  do  so."    Northern 
ndiana  R.  R.  Co.  v.  Connelly,  10  Ohio  St.  165. 

It  is  true  that  the  Wisconsin  court  at  one 
time  said  (a  dictum  perhaps)  that,  as  a  mat- 
ter ot  law,  a  railway  .company's  right  of  way 
is  not  benefited  by  improvements  upon  abut- 
ting streets  (Railway  Co.  v.  Milwaukee,  89 
Wis.  506,  62  N.  W.  417,  28  L.  B.  A.  249) ;  yet 
in  a  later  case  such  holding  was  expressly 
overruled,  and  a  statute  substantially  like  our 
own  was  upheld  (C,  M.  &  St  P.  Ry.  Co.  v. 
MUwaukee,  148  Wis.  39,  133  N.  W.  1120).  In 
80  doing  the  court  there  adds: 

"Sudi  legislation  is  in  accord  with  the  re- 
sult of  many  well-considered  cases,  and  is  in 
harmony  with  the  rule  approved  by  the  Su- 
preme Court  of  the  United  States  that  on  a 
question  of  benefits  or  no  benefits  tbe  land  shall 
be  considered  simply  in  its  general  relations 
and  apart  from  its  particular  use." 

[S]  If  it  be  considered  as  a  matter  open  to 
judicial  Inquiry  whether  appellee's  property 
received  any  benefits  at  all,  we  think,  in  view 
of  the  presumption  to  which  we  have  refer- 
red, that  all  abutting  proi)erty  derives  some 
degree  of  benefit  from  tbe  improvement  of 
an  abutting  street,  and  in  further  view  of  tbe 
prima  facie  correctness  of  the  assessment  by 
the  conncU,  tbe  burden  of  negativing  such 
benefit  is  upon  tbe  company,  and  we  have  no 
hesitation  in  holding  that  the  evidence  is  in- 
snffldent  to  satisfy  or  remove  that  burden. 
The  appellee's  testimony  was  chiefly  by  engi- 
neers and  railway  employes,  and  directed 
first  to  mapping  and  describing  the  outlines 
and  topography  of  the  right  of  way  and  tbe 
manner  in  which  it  is  occupied  by  tbe  tracks, 
and  to  the  expression  of  an  opinion  by  the 
witnesses  tliat  the  street  paving  added  noth- 


ing to  the  convenience  or  value  of  the  rail- 
road or  of  the  business  thereof.  This,  it  will 
be  seen  in  view  of  the  law  as  we  here  bold 
it  to  be,  is  entirely  too  narrow  a  basis  of 
fact  on  which  to  base  the  conclusion  that  the 
property  received  no  benefits  of  any  kind 
within  the  meaning  of  the  statute  authoriz- 
ing an  assessment  of  the  cost  of  paving 
against  abutting  property.  Indeed,  had  these 
witnesses  assumed  to  testify  baldly  that  the 
property  in  any  of  its  relations  apart  from 
its  particular  use  as  a  right  of  way  was  not 
in  any  manner  benefited,  we  should  feel  im- 
pelled to  say  that  upon  the  conceded  facts 
such  opinion  would  be  so  contrary  to  common 
knowledge  and  universal  observation  as  to 
be  entlQed  to  little  weight 

[6, 7]  II.  Though  no  such  objection  was 
filed  or  presented  before  the  council,  there 
was  evidence  brought  out  on  the  trial  to  the 
effect  that  the  dty  had  widened  South  Eight- 
eenth street  under  circumstances  Justifying 
the  conclusion  or  inference  that  it  was  done 
for  the  purpose  of  making  the  street  abut 
upon  the  appellee's  right  of  way,  and  thereby 
expose  it  to  assessment  for  the  street  im- 
provement. The  fact  seems  to  be  that  the 
right  of  way  as  laid  through  the  land  imme- 
diately south  and  west  of  South  Eighteenth 
street  left  a  narrow  strip  or  wedge-shaped 
remnant  between  such  right  of  way  and  the 
public  way.  This  wedge  was  about  two  feet 
in  width  at  the  widest,  and  tapered  to  a 
point  at  the  other  extremity.  Before  the 
paving  in  question  was  ordered,  the  owners 
of  the  parcel  of  land  thus  de-scribed  convey- 
ed it  to  tbe  city  for  a  nominal  consideration, 
and  the  dty  coundl  by  appropriate  action  en- 
larged the  width  of  the  street  to  indude  It 
This  is  called  to  our  attention  In  argument 
as  affording  a  reason  for  refusing  to  sustain 
tbe  validity  of  the  assessment  As  we  have 
already  said,  no  such  point  was  made  before 
tbe  council,  and  It  is  not  available  here. 
Moreover,  the  motive  for  widening  tbe  street, 
which  was  confessedly  within  the  authority 
of  the  council,  is  not  open  to  question  in  this 
proceeding.  Indeed,  if  it  were  admitted  that 
such  action  was  taken  with  an  express  pur- 
pose of  removing  tbe  obstruction  which  this 
narrow  strip  of  land  afforded  to  tbe  effective 
exerdse  of  the  council's  authority  to  make  a 
special  assessment  on  that  side  of  tbe  street, 
we  see  no  reason  t»  question  its  perfect  pro- 
priety. 

It  Is  further  suggested  for  the  appellee 
that  the  assessment  is  in  excess  of  tbe  actual 
value  of  tbe  fraction  of  tbe  railroad  right  of 
way,  and  is  therefore  invalid  under  the  stat- 
ute. Code  Supp.  1907,  §  792a.  This  point  was 
not  Included  in  the  objections  presented  to 
the  dty  coundl,  and  Is  therefore  outside  of 
tbe  scope  of  our  inquiry  upon  this  appeal. 
The  objection  which  was,  in  fact,  there  made 
under  the  cited  statute  was  expressly  confin- 
ed to  the  assessment  made  upon  the  city  lots 
owned  by  plaintiff,  and  not  to  the  assess- 
ment upon  the  right  of  way,  and,  that  item 
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having  been  disposed  of  by  agrreement  of  the 
parties  pending  the  trial,  the  question  sought 
to  be  raised  in  argument  cannot  be  consid- 
ered. 

The  record  disclosing  no  ground  upon 
which  the  vacation  of  the  assessment  can  be 
sustained,  the  decree  of  the  district  court  Is 
reversed,  and  cause  remanded  for  a  decree 
In  accordance  with  this  opinion. 

Reversed. 

DBEMER,  G.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 


CHICAGO  &  N.  W.  RY.  CO.  v.  BOARD  OF 
SUP'RS  OF  HAMILTON  COUNTX.t 
(No.  30015.) 
(Supreme  Court  of  Iowa.    June  18,  1915.) 

1.  Dkains  €=»71— Assessment  of  Benefits — 
Review— SuFFiciENCT  of  Evidence. 

On  an  appeal  to  the  district  court  from  an 
assessment  of  a  part  of  the  cost  of  a  drain- 
age system  against  a  railroad  company,  evi- 
dence held  to  show  that  the  railroad  right  of 
way  received  substantial  benefits  from  the 
drainage  afforded  by  the  improvement. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  g  74 ;    Dec.  Dig.  «i=>71.] 

2.  DB4IN8  €=»71— Assessment  of  BBRKFrra— 
Measure  of  Damages. 

Though  the  benefits  to  a  railroad  right  of 
way  from  the  construction  of  a  drainage  system 
cannot  be  measured  as  in  the  case  of  farm  prop- 
erty by  the  increase  in  market  value,  this  does 
not  render  the  statute  inapplicable  to  such  prop- 
erty, and  the  benefits  may  be  ascertained  by  ref- 
erence to  the  greater  ease  and  lessened  expense 
of  maintaining  the  way,  the  greater  perma- 
nence and  security  of  fills  and  embankments, 
the  increased  life  of  ties,  posts,  and  other  wood- 
en material,  the  opportunity  afforded  the  rail- 
road company  to  substitute  pipe  for  trestles 
and  give  its  track  a  safer  foundation  with  de- 
creased outlay  for  upkeep,  and  other  things  of 
that  nature,  as  well  as  the  benefit  to  the  right 
of  way  as  a  mere  matter  of  acreage,  without 
special  reference  to  the  present  use  of  the  land, 
resulting  from  the  drainage  of  ponds  and  sur- 
face water  from  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  t  74;    Dec.  Dig.  «=»71.] 

3.  Drains  €=>69— Assessment  of  Benefits — 
Amount  of  Assessment. 

Where  the  total  coat  of  a  drainage  system 
is  less  than  the  total  benefits  therefrom,  the 
tax  on  a  particular  taxpayer  should  bear  the 
same  proportion  to  the  individual  benefits  as 
the  total  cost  bears  to  the  total  benefits;  and 
hence,  where  the  benefits  were  considerably  in 
excess  of  the  cost,  but  the  assessment  against 
a  railroad  right  of  way  was  for  the  full  benefit 
accruing  to  the  railroad  company,  the  assess- 
ment was  properly  reduced  In  proportim  to 
the  excess. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  !  75;    Dec.  Dig.  «=»69.] 

Appeal    from    District    Court,    Hamilton 
County;  C.  O.  Lee,  Judge. 
AfDrmed. 

D.  C.  Chase  and  J.  M.  Blake,  both  of  Web- 
ster City,  for  appellant.  J.  L.  Kamrar,  of 
Webster  City,  and  J.  C.  Davis  and  George  E. 
Hlse,  both  of  Des  Moines,  for  appellee. 


WEAVER,  J.  Some  two  miles  of  the  plaio- 
tlff's  right  of  way  are  Included  within  the 
limits  of  drainage  district  No.  114  in  Hamil- 
ton county.  The  total  cost  of  the  drainage 
system  was  about  $91,000,  and  in  assessing 
the  same  upon  the  property  of  the  district  the  ■ 
commissioners  estimated  the  amount  charge- 
able to  the  railway  company  at  $1,500.  The 
estimate  was  approved  by  the  board  of  super- 
visors, and  a  levy  made  accordingly.  The 
company  appealed  to  the  district  court,  where 
after  hearing  the  evidence  it  was  ordered 
that  the  assessment  be  reduced  to  $800,  and 
from  this  ruling  and  Judgment  the  defendant 
has  appealed  to  this  court 

It  is  argued  for  the  appellee  that  the  rail- 
way is  in  no  manner  benefited  by  the  drain- 
age, and  ought  not  to  be  subjected  to  any  tax 
therefor,  or,  if  it  be  chargeable  with  any  part 
of  the  cost  thereof,  then  the  assessment  of 
$1,500  is  excessive  and  out  of  proportion 
to  the  benefits. 

[1]  I.  The  trial  court  evidently  found 
against  the  plaintiff's  proposition  that  it  was 
not  benefited  in  any  material  degree  by  the 
improvement,  but  sustained  Its  further  con- 
tention that  the  a&sessment  is  excessive.  It 
is  true  that  the  company  put  upon  the  stand 
different  engineers  In  its  employment,  some 
of  whom  seem  to  go  to  the  extent  of  saying 
that  the  drainage  of  ponds  and  surface  water 
from  the  right  of  way  Is  of  no  benefit  or  ad- 
vantage whatever  to  the  railway  company  or 
its  property,  a  statement  so  radical  and  so 
contrary  to  the  teachings  of  human  obser- 
vation and  experience  in  general  that  the 
court  was  Justified  in  refusing  to  be  guided 
thereby.  It  appears  from  the  proof  that  tho 
two  miles  of  railway  in  question  is  laid 
through  the  usual  succession  of  slight  eleva- 
tions with  intervening  ponds,  sloughs,  and 
wet  or  marsh  lands,  which  are  common  In 
that  part  of  central  Iowa.  The  map  or  plat 
prepared  by  the  company's  engineers  indi- 
cates that  prior  to  the  drainage  about  one- 
third  of  the  right  of  way  within  the  district 
ran  through  water  and  wet  low  or  marshy 
ground,  one  of  the  stretches  of  800  feet  be- 
ing marked  as  water  from  1  to  2  feet  deep. 
For  the  passage  of  water  under  Its  tracks  the 
company  was  maintaining  five  bridges,  two 
of  them  being  of  iron  pipe  24  and  36  Inches  Ift 
diameter,  and  two  trestles  of  one  span  each, 
and  one  trestle  of  two  spans.  The  main  line 
of  the  drainage  ditch  laid  with  a  24-lnch 
tile  approaches  the  right  of  way  from  the 
south  near  the  west  end  of  the  district,  and 
crosses  the  right  of  way  through  the  large 
pond  of  which  we  have  spoken ;  then,  swing- 
ing around  a  somewhat  extended  curve  to  the 
east  and  south,  it  continues  east  near  the 
line  of  the  right  of  way,  which  it  crosses 
again  to  the  south  through  low  and  marshy 
ground  about  2,200  feet  east  of  the  first 
crossing.  The  tile  is  there  enlarged  to  30 
Inches,  and  continue  to  the  southeast    Five 


«3>For  otbar  eases  see  sun*  topic  anS  KET-NUMBBR  In  all  Ker-Numbered.DlswU  and  Indnea 
t  Rehearing  denied  October  4,  1915. 
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thousand  feet  east  of  the  point  where  we 
have  noted  the  last  crossing  of  the  right  of 
way  by  the  main  ditch  it  is  crossed  by  a  lat- 
eral laid  with  18-inch  tile  through  a  pond 
and  again  1,100  still  farther  east  it  is  crossed 
by  another  lateral  laid  with  14-inch  tile 
through  water.  The  two  laterals  are  brought 
together  about  1,100  feet  south  of  the  right 
of  way,  and  thence  tun  south  toward  the  main 
ditch.  This  survey  was  made  while  the  ditch 
was  in  course  of  construction  and  the  tile 
were  in  operation  to  some  extent  The  engi- 
neer says  the  tile  drains  seemed  to  be  suffi- 
cient to  take  care  of  the  water,  and  that  upon 
a  more  recent  visit  to  the  place  he  did  not  ob- 
serve any  water  on  the  right  of  way.  It  also 
appears  that  since  the  ditching  was  done  the 
company  lias  taken  out  the  three  trestles 
mentioned,  and  substituted  permanent  em- 
bankments with  concrete  pipe  openings,  two 
of  24-inch  and  one  of  30-inch  diameter. 

"Without  going  further  at  this  point,  it  Is 
enough  to  say  that  from  plaintiff's  own  show- 
ing it  must  have  received  very  substantial 
benefits  from  the  drainage  afforded  by  this 
Improvement,  and  should  contribute  in  fair 
proportion  to  its  cost. 

[2]  II.  The  question  left  for  us  to  con- 
sider is  whether  the  trial  court  erred  in  find- 
ing the  assessment  excessive  and  reducing 
the  amount  from  $1,500  to  $800. 

We  have  no  precedent  which  enumerates 
all  the  elements  which  may  be  taken  Into  con- 
sideration in  considering  the  benefits  to  a 
railroad  company  or  to  its  property  from  an 
improvement  of  this  kind,  nor  have  we  any 
recognized  or  settled  rule  by  which  such 
benefits  may  be  measured  'In  money  with 
mathematical  exactness,  nor  even  with  the 
proximate  approach  to  the  measure  of  exact- 
ness which  may  be  applied  to  farm  property 
or  town  lots.  In  cases  of  the  latter  kind  the 
t>enefits,  if  any,  may  to  some  extent  be  In- 
dicated by  showing  an  Increase  in  market 
value  resulting  or  reasonably  to  be  anticipat- 
ed from  the  improvement  But  railroads 
have  no  market  value,  in  the  ordinary  sense 
of  that  term.  They  are  rarely  bought  and 
sold  as  other  property  is  dealt  with  on  the 
market,  or,  if  so  sold,  the  things  which  go 
to  Influence  their  money  value,  their  pur- 
chase and  sale,  are  of  such  magnitude  and 
such  character  that  the  existence  or  nonexist- 
ence of  a  drainage  system  in  any  given  dis- 
trict would  be  an  entirely  negligible  cir- 
cumstance, and  this  is  no  less  true  if  the 
benefit  to  the  railway  from  such  system  is  so 
clear  and  undisputed  that  no  one  can  be 
found  to  question  it  But  the  fact  that  the 
rule  applicable  to  the  assessment  of  bene- 
fits, upon  real  property  of  another  character, 
or  rather  property  subject  to  other  uses.  Is 
found  Inapplicable  to  the  property  of  a  rail- 
way company.  Is  no  reason  for  holding  the 
statute  inoperative  as  to  property  devoted  to 
railroad  purposes.  The  law  presumes  that 
all  the  real  property  within  the  district  is 
benefited  by  the  drainage,  and  the  business 


of  the  board  la  to  fix  Its  proportionate  liabil- 
ity for  the  expense.  In  the  court  below  and 
in  this  court  the  board  of  supervisors  adopted 
the  theory  that  the  benefits  of  the  drainage 
to  the  railway  are  to  be  ascertained  by  ref- 
erence to  the  greater  ease  and  lessened  ex- 
pense of  maintaining  the  way,  the  greater 
permanence  and  security  of  the  fills  and  em- 
bankments, the  increased  life  of  ties,  posts, 
and  other  wooden  material,  the  opportunity 
afforded  the  railroad  company  to  substitute 
pipe  for  trestles,  and  thereby  give  its  track 
a  safer  foundation  with  decreased  outlay  for 
upkeep,  and  other  things  of  that  nature. 
There  was  evidence  also  tending  in  some 
degree  to  show  the  difference  which  the 
changed  conditions  would  make  in  the  ex- 
pense of  maintaining  the  road  and  right  of 
way.  That  these  conditions,  so  far  as  they 
are  found  to  exist,  do  afford  a  foundation 
for  a  fair  estimate  of  the  benefits,  is  a  rea- 
sonable conclusion.  That  there  are  still 
other  conditions  which  in  a  proper  case  may 
be  considered  in  estimating  such  benefits  is, 
no  doubt  true;  for  example,  the  benefit  to 
the  right  of  way  as  a  mere  matter  of  acre- 
age without  special  reference  to  the  present 
use  being  made  of  it  See  Bailroad  Co.  v. 
CentervlUe,  153  N.  W.  106,  decided  at  this 
term  of  court.  If  the  property  of  a  railway 
company  were  being  subjected  to  a  complete 
and  Itemized  valuation  to  ascertain  a  basis  up- 
on which  to  regulate  its  schedules  of  rates,  it 
would  naturally  and  properly  Insist  that  its 
right  of  way  be  estimated  upon  the  present 
value  of  the  lands  so  occupied,  for  it  could 
not  reproduce  Its  road  at  the  present  time 
except  on  the  basis  of  present  land  values, 
and.  If  so,  then  it  would  seem  that  the  im- 
provements which  clearly  tend  to  Increase 
such  value  Is  a  tangible  benefit  to  the  com- 
pany and  its  property. 

[3]  But  taking  this  case  as  made  by  the 
evidence,  we  think  the  Judgment  below  may 
be  affirmed.  The  commissioners  who  made 
the  original  estimate,  and  upon  whose  testi- 
mony the  defendant  largely  relies,  testify, 
in  substance,  that  the  figure  named  by  them 
represents  the  total  actual  benefit  accruing 
to  the  railway  company.  In  other  words,  if 
the  railway  company  should  pay  the  assess- 
ment of  $1,500,  it  will  have  paid  in  tax  the 
full  amount  of  the  benefits  it  has  received-. 
The  evidence  also  tends  to  show  that  the  in- 
creased value  of  the  farm  lands  upon  which 
has  been  laid  the  heaviest  burden  of  the  coat 
of  drainage  Is  two  or  more  times  greater  than 
the  amount  of  the  tax  on  the  same  lands.  In 
other  words,  assuming  the  evidence  to  be  cor- 
rect the  assessment  upon  the  railroad  ab- 
sorbs all  the  benefit  thereto,  while  the  assess- 
ments upon  the  farm  lands  is  only  about  one- 
half  or  less  than  one-half  of  their  benefits. 
This  Is  not  what  the  law  contemplates.  It 
is  not  enough  to  estimate  the  amount  of 
benefits  derived  by  any  particular  piece  of 
property,  and  from  that  basis  alone  deter- 
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mine  that  the  figure  so  fOnnd  represents  the 
proper  tax.  Ordinarily,  It  Is  to  be  expected 
that  the  benefits  to  the  property  of  the  dis- 
trict will  exceed  the  tax;  otherwise  there 
would  be  no  strong  Inducement  to  make  the 
improvement.  The  true  theory  of  apportion- 
ment would  require  the  ascertainment  of  the 
full  amount  of  benefit  to  each  and  every  piece 
of  real  property  In  the  district,  also  the  total 
cost  of  the  Improvement.  If  it  be  found  that 
the  total  cost  equals  the  aggregate  of  all 
the  benefits,  then,  of  course,  each  piece  of 
property  will  be  taxed  the  full  amount  of  Its 
benefits;  but,  if  the  total  cost  be  less  than 
the  total  benefits,  then  the  tax  in  each  par- 
ticular case  win  bear  the  same  proportion 
to  the  individual  benefits  as  the  total  cost 
bears  to  the  total  benefits.  We  think  the  rec- 
ord in  this  case  indicates  that  the  benefits 
to  the  entire  district  were  considerably  in 
excess  of  the  cost,  and,  the  full  benefit  found 
to  accrue  to  the  railroad  company  being  as- 
certained to  be  $1,500,  It  was  proper  for  the 
trial  court  to  scale  down  the  assessment  in 
proportion  to  that  excess. 
The  Judgment  appealed  from  is  affirmed. 

DEEMER,  a  X,  and  BYANS  and  PRES- 
TON, JJ.,  concurring. 


PBIPER  et  al.  v.  COUNTY  SUPERINTEND- 

ENT  OF  CHIPPEWA  COUNTY 

et  al.    (No.  19329  [217].) 

(Supreme  Court  of  Minnesota.    June  ll,  1916.) 

(Byllahut  hy  the  Court.) 

Schools  and  School  Districts  <S=>38— Elec- 
tion TO  Consolidate  Distbictb— Petition 
— Ke<juisites. 

To  aatborize  a  county  superintendent  of 
schools  to  call  an  election  to  consolidate  school 
districts  the  petitions  for  consolidation  must 
state  the  location  of  the  districts  in  the  custom- 
ary way,  viz.,  by  naming  the  county  and  state 
wherein  they  are  situated. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  66;  Dec.  Dig. 
<S=»88.1 

Appeal  from  District  Court,  Wilkin  Coun- 
ty;  6.  E.  Qvale,  Judge. 

Action  by  Otto  Peiper  and  others  against 
the  County  Superintendent  of  Chippewa 
County  and  others.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

Alva  R.  Hunt,  of  Litchfield,  for  appellants. 
Peterson  &  McCargar  and  J.  O.  Hangland,  all 
of  Montevideo,  for  resp<nident8. 

HOI/T,  J.  Respondents  appealed  to  the 
district  court  from  an  order  of  the  county 
superintendent  of  schools  of  Chippewa  coun- 
ty consolidating  four  common  school  dis- 
tricts. The  district  court  held  the  proceed- 
ings of  consolidation  fatally  defective,  and 
entered  Judgment  quashing  the  order  of  the 
county  superintendent  This  appeal  is  from 
the  Judgment. 


From  start  to  finish  omissions  and  defects 
are  here  found  In  the  many  papers  or  docu- 
ments required  In  effecting  a  consolidation 
of  common  school  districts.  We  appreciate 
that  In  proceedings  of  this  nature  the  formal 
steps  are  taken  and  the  necessary  wrlting^s 
made  out  by  laymen  of  limited  experience 
and  meager  knowledge  of  the  applicable  stat- 
utes. Therefore  many  irregularities  should 
be  overlooked  if  the  substance  can  be  made 
out  without  sacrificing  due  regard  for  order- 
ly procedure.  Where,  however,  a  defect  ap- 
pears on  the  face  of  nearly  every  paper,  the 
court  should  hesitate  to  supply  omissions  to 
a  document  of  vital  importance,  because  of 
the  danger  of  holding  a  mere  semblance  a 
compliance  with  statutory  requirements. 
The  record  must  affirmatively  disclose  aa- 
thority  in  the  county  superintendent  to  or- 
der a  consolidation  upon  the  result  of  an 
election  legally  called  and  held.  The  pro- 
ceedings herein  were  under  chapter  207, 
Laws  1911  (section  2686  et  seq.,  G.  S.  1913). 
The  first  step  Is  the  submission  of  a  plat, 
containing  certain  information,  by  the  county 
superintendent  of  schools  to  the  state  super- 
intendent of  public  instruction  for  bis  ap- 
provaL  If  the  state  superintendent  ap- 
proves, he  shall  so  certify  to  the  county  su- 
perintendent. The  plat  in  question  was  more 
defective  than  the  one  in  Schweigert  v.  Ab- 
bott, 122  Minn.  383,  142  N.  W.  723.  It  was 
sent  to  the  state  superintendent,  and  his  ap- 
proval indorsed.  It  was  not  returned  to  the 
county  superintendent,  nor  was  a  certificate 
of  approval  to  be  found  in  the  records  of 
the  latter's  office,  nor  a  copy  of  the  plat. 
In  this  situation  the  petitions  were  circulat- 
ed, one  petition  in  each  of  the  four  districts. 
Notices  of  election  were  posted  and  publish- 
ed. These  were  not  exactly  alike.  The  vot- 
ers of  one  district  did  not  participate  in  the 
election  at  all,  apparently,  because  of  some 
misinformation  as  to  their  legal  right  to  vote 
upon  the  proposition.  The  order  of  consoli- 
dation by  the  county  superintendent  was  not 
the  same  as  the  certified  copy  required  to  be 
filed  with  the  county  auditor,  which  copy 
located  the  districts  in  no  county  or  state. 
And  no  copy  of  the  order  was  served  upon 
any  clerk  of  the  school  districts  affected. 

We  shall  go  into  but  one  of  the  defects.  It 
may,  however,  l>e  conceded  for  the  purposes 
of  this  decision  that  the  defect  in  the  plat  is 
not  fatal  under  Schweigert  t.  Abbott,  supra, 
and  that  omissions  and  irregularities  subse- 
quent to  making  the  order  of  consolidation 
do  not  warrant  a  Judgment  quashing  the  or- 
der. The  ground  upon  which  we  place  our 
decision  Is  that  the  petitions  for  the  calling 
of  an  election  are  so  defective  that  no  elec- 
tion should  have  been  held.  When  the  county 
superintendent  received  the  same  there  were 
no  records  in  her  office  relating  to  the  con- 
templated consolidation  which  could  aid  or 
supply  the  defects  in  the  petitions.    The  pe- 
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titlona  are  upon  blaaka,  evidently  prepared 
by  the  state  superintendent  for  use  all  over 
the  state.  On  the  face  oi  these  blanks  were 
left  spaces  for  the  Insertion  of  the  name  of 
the  district,  county,  and  state.  These  spaces 
were  Intended  to  be  filled  In  before  signa- 
tures were  appended.  Nothing  was  ever  fill- 
ed In  except  the  numbers'  'of  the  districts; 
the  county  and  state  being  entirely  blank,  ex- 
cept as  to  the  petition  from  one  district  which 
requests  the  county  superintendent  of  "Chip- 
pewa county"  to  call  an  election,  but  even  in 
that  petition  the  districts  are  located  In  no 
state  or  county.  The  only  place  where  the 
name  of  the  county  or  state  appears  Is  In  the 
venue  of  the  acknowledgment-s  found  upon 
the  back  of  the  petitions.  Valid  petitions  are 
jurisdictional.  And  we  think  a  legal  petition 
should  locatei  the  districts  afTected  by  the 
usual  reference  to  state  and  county.  The 
defect  in  the  petitions  in  not  designating  the 
county  or  state  wherein  the  school  districts 
arc  found,  not  being  aided  by  any  other  mat- 
ters of  record  In  the  proceedings,  but  rather 
made  more  glaring  by  the  many  other  irreg- 
ularities and  omissions  therein,  justified  the 
trial  court,  in  our  opinion,  in  concluding  that 
the  county  superintendent  was  without  juris- 
diction to  make  the  order  of  consolidation. 
Judgment  affirmed. 


INDEPENDENT  SCHOOIi  DIST.  NO.  22, 
WINONA  COUNTY,  v.  SCHOOL  DIST. 
NO.  19,  WINONA  COUNTY. 

(No.  19200 1127].) 

(Supreme  Coxut  of  Minnesota.    June  11,  1915.) 

(SyTlalut  iy  the  Court.) 

1.  Tbiai.  «=»420— Motion  fob  Dibkctkd  Vbe- 
DiCT— Waives— Su-BMissiON  of  Issues. 

At  the  close  of  the  evidence  the  defendant 
moved  for  an  instmcted  verdict.  The  court, 
without  ruling  on  the  motion,  offered  to  diamisa 
the  action  for  a  given  reason.  Defendant's  at- 
torney thereupon  stated  that  he  desired  to  get 
a  verdict  from  the  jury  upon  a  certain  issue. 
The  court  submitted  that  issue  to  the  jury  un- 
der proper  instructions.  Held,  that  the  defend- 
ant thereby  abandoned  its  motion  for  a  di- 
rected verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  S  983 ;   Dec.  Dig.  <S=>420.] 

2.  Attobhky  and  Cuxnt  ^=»92— Conduct  ot 
Tbiai/— Concessions  bt  Counsel. 

The  court  is  generally  justified  in  acting 
upon  statements  and  concessions  in  relation  to 
the  case,  deliberately  made  by  counsel,  in  open 
court,  during  the  progress  of  the  trial. 

[Ed.  Note-— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  171-173;  Dec.  Dig.  «=» 
92.} 

3.  Tbiai.  «=>252  —  Submission  of  Issues— 
Right  to  State  Aid. 

The  court  did  not  err  in  snbmitting  to  the 
jury  the  single  issue  as  to  the  qualification  of 
the  school  to  receive  state  aid. 

lEA.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  S05,  696-612 ;  Dec.  Dig.  9=>252.] 


4.  Schools  and  Schooi.  Disibicts  4°b169— 

Tuition— Instbuctions. 

Certain  instructions  of  the  court  examin- 
ed, and  tield  not  erroneous,  even  if  the  defend- 
ant had  not  waived  its  right  to  challenge  them. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  114,  330,  331; 
Dec.  Dig.  «=9l59.] 

6.  Costs  «=»101  —  Appobtionment— Pasties 

NOT  Liable. 

Three  independent  actions  were  brought 
against  three  different  defendants.  By  agree- 
ment the  cases  were  tried  together  to  the  same 
jury,  which  returned  a  verdict  against  each  de- 
fendant It  is  conceded  that  no  costs  or  dis- 
bursements could  have  been  taxed  against  the 
other  two  defendants.  Held,  that  the  court  is 
not  required  to  apportion  the  disbursements 
among  three  parties  defendant,  two  of  whom  are 
nut  liable  in  any  event 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  U  394-896;   Dec.  Dig.  «=»101.] 

Appeal  from  District  Court,  Winona  Coun- 
ty;  Arthur  H.  Snow,  Judge. 

Action  by  Independent  School  District  No. 
22  of  Winona  County  against  School  District 
No.  19  of  Winona  County.  From  judgment 
for  plaintiff,  defendant  appeal&    Affirmed. 

Webber  &  Lees,  of  Winona,  for  appellant 
Brown,  Abbott  &  Somsen,  of  Winona,  for  re- 
spondent 


SCHALLER,  J.  The  plaintiff  for  some 
years  past  has  been,  and  stlU  is,  an  independ- 
ent school  district  in  the  village  of  Lewlston, 
Winona  county.  In  this  state.  During  the 
same  time  the  defendant  was  and  sUIl  la  a 
lawfully  organized  common  school  district  In 
said  Winona  county. 

It  is  admitted  that  plaintiff  conducted  and 
still  conducts  e  high  school  within  the  terri- 
torial limits  of  its  district  Some  time  prior 
to  April  28,  1909,  plaintiff  applied  to  the 
state  high  school  board,  under  the  provisions 
of  chapter  247,  General  Laws  1909  (afterward 
amended  by  chapter  82,  General  Laws  1911), 
to  be  designated  a  school  giving  Instruction 
In  agriculture  and  domestic  science.  The 
state  high  school  board  considered  the  appli- 
cation, and  certain  action  was  had  by  that 
body  indicating  that  plaintiff  had  been  desig- 
nated as  such  school.  On  the  23d  of  Septem- 
ber, 1912,  plaintiff  fixed  the  charge  for  tui- 
tion for  nonresident  pupils  attending  its 
school  at  the  sum  of  $2.50  per  month.  Be- 
tween September  1,  1912,  and  June  1,  1913, 
certain  minors  of  school  age,  residing  in  the 
defendant  district,  attended  the  school  ot  the 
plalnttff,  and  received  instruction  In  the  ag- 
ricultural and  industrial  departments  thereof. 
Plaintiff  rendered  statements  to  the  defend- 
ant showing  the  amount  due  for  furnishing 
such  Instruction  to  pupils'  residents  of  the  de- 
fendant district 

Upon  defendant's  refusal  to  pay,  plaintiff 
brought  this  action,  setting  up  the  facts  sub- 
stantially as  above  set  forth.  Defendant  an- 
swered, admitting  the  legal  status  of  the  par- 
ties, admitting  that  the  plaintifr  conducted  a 
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higb  school  within  Its  territorial  limits,  and 
that  the  said  puplla  named  were  residents  of 
the  school  district  of  the  defendant,  but  de- 
nied the  other  allegations  of  the  complaint 
Two  other  actions  were  brought  by  plaintiff 
against  two  other  common  school  districts, 
depending  largely  upon  the  same  facts.  By 
stipulation  of  the  parties,  the  oases  were  tried 
together,  separate  verdicts  being  had  in 
each  case.  The  cases  were  tried  before  Snow, 
J'.,  and  a  Jury.  In  each  case  a  verdict  was 
rendered  for  the  plaintiff.  A  blended  motion 
was  made  in  this  action  for  judgment  not- 
withstanding the  verdict  or  for  a  new  trial. 
The  motion  for  Judgment  was  denied.  The 
motion  for  a  new  trial  was  granted,  unless 
the  plaintiff  would  consent  to  a  reduction  of 
the  verdict  Plaintiff  filed  its  consent  Costs 
were  taxed,  and  on  appeal  from  the  clerk's 
taxation  of  costs  the  court  reduced  the 
amount  allowed  by  the  clerk  by  striking  out 
certain  items.  Judgment  was  thereupon  en- 
tered for  plaintiff.     Defendant  appeals. 

The  assignments  of  error  are  directed  to 
certain  portions  of  the  charge  of  the  court 
and  to  the  action  of  the  court  on  appeal  from 
the  taxation  of  costs. 

[1]  1.  It  appears  from  the  bill  of  excep- 
tions: 

"At  the  close  of  the  evidence,  the  defendant's 
attorneys  moved  the  court  that  it  instruct  the 
jury  to  return  a  verdict  for  defendant  There- 
upon the  judge  of  said  court  stated  that  he  was 
of  the  opinion  that  the  notices  of  attendance 
served  upon  defendant  were  not  legally  suffi- 
cient and  stated  that,  if  the  counsel  for  the  de- 
fendant so  desired,  he  would  dismiss  said  action 
on  that  ground.  That  the  attorneys  for  the  de- 
fendant thereupon  stated  to  the  court  that  they 
desired  to  get  a  verdict  from  the  jury  upon  the 
question  of  the  qualification  of  the  school  to 
receive  state  aid,  and  thereupon  proceeded  to  ar- 
gue the  merits  of  the  case  to  the  jury;  and 
thereupon  the  attorneys  for  the  plaintiff  pre- 
sented the  plaintiff's  case  to  the  jury  upon  its 
merits." 

We  have  arrived  at  the  conclusion  that, 
under  the  facts  as  set  forth  In  the  record,  the 
defendant  waived  its  right  to  go  to  the  jury 
on  any  question  except  "the  quallflcatioa  of 
the  sdiool  to  receive  state  aid." 

It  does  not  appear  that  plaintiff  made 
any  objection  to  defendant's  motion  for  a  di- 
rected verdict.  The  ground  upon  which  the 
motion  was  made  does  not  appear.  The  mo- 
tion does  not  appear  to  have  been  insisted 
upon.  It  does  not  appear  that  the  court  rul- 
ed upon  the  motion.  The  court  did  suggest 
that  he  would  dismiss  the  action  upon  the 
£:roand  that  the  notices  of  attendance  were 
not  sufficient,  if  defendant  so  desired.  De- 
fendant, however,  expressly  stated  that  It 
desired  to  get  a  verdict  upon  the  question  of 
the  "qualification  of  the  school  to  receive 
state  aid,"  and  went  to  the  jury  on  that 
question.  Under  this  state  of  facts  It  Is  fair 
to  assume  that  defendant  abandoned  Its  mo- 
tion, and  waived  the  other  issues.  It  is  evi- 
dent that  the  court  so  concluded,  and  submit- 
ted the  case  to  the  jury  on  that  theory.  If 
the  court  labored  under  a  misapprehension, 
the  defendant  was  not  free  from  fiiult  In  the 


matter.  The  court  is  generally  justified  in 
acting  npon  statements  and  conce8sl(»u  In 
relation  to  the  case  deliberately  made  by 
counsel  In  opoi  court  during  the  progress  oC 
the  triaL  Barrett  v.  Railway  Co.,  106  Minn. 
51,  117  N.  W.  1047,  18  L.  R.  A.  (N.  S.)  416, 
130  Am.  St  Rep.  685 ;  St  Paul  Motor  Vehi- 
cle Co.  V.  Johnston,  127  Minn.  443,  149  N. 
W.  667 ;  Leonard  v.  Insurance  Co.,  22  R.  I. 
619,  48  AU.  808;  NaUonal  Ufe  Association 
V.  Speer  (Ark.)  163  S.  W.  1188. 

[2]  2.  The  court  said: 

"I  think  the  jury  wiU  be  instructed  that  this 
school  district  •  •  •  has  been  properly  des- 
ignated, and  is  entitled  to  collect  tuition  fees; 
*  *  *  also  that  the  rate  of  tuition  has  been 
properly  established ;  *  *  *  and  that  the  no- 
tice of  the  assessment  or  charge  for  tuition  was 
properly  given  to  the  severe  districts.  •  •  • 
But  I  understand  that  the  counsel  for  defend- 
ant insists  upon  a  verdict  here  upon  the  merits 
of  the  case,  and  whether  these  notices  given  to 
the  several  districts  sought  to  be  charged  were 
exactly  in  accordance  with  the  law  or  not  is 
not  a  question  which  goes  to  the  merits  of  the 
action  in  either  case.  So  you  may  assume  that 
those  three  things  are  established,  and  the  ques- 
tion that  you  are  to  pass  on — which  is  a  ques- 
tion of  fact,  virtually  is  the  question  which  has 
been  argued  on  both  sides  by  counsel,  •  •  * 
and  which  may  in  brief  be  stated  as  this,  wheth- 
er such  instruction  was  given  to  those  pupils  as 
the  law  demands  and  requires — I  believe  that  is 
just  the  question  wliich  these  gentlemen  have 
argued  before  you." 

The  court  submitted  to  the  jury  one  ques- 
tion, namely,  whether  or  not  such  instruction 
was  given  to  the  pupils  as  the  law  demands 
and  requires;  In  other  words,  the  qualifica- 
tion of  the  school  to  receive  state  aid.  This, 
It  appears  by  the  charge,  was  the  question 
argued  by  both  sides,  and  the  only  Issue  up- 
on which  the  jury  could  find.  No  exception 
was  taken  to  the  charge  at  the  time,  nor 
was  the  court's  attention  called  to  any  omis- 
sion to  charge.  If  the  court  was  misled,  de- 
fendant had  an  opportunity  to  set  the  court 
right 

We  have  not  overlooked  the  argument 
made  by  appellant  In  Its  reply  brief.  But 
we  are  bound  by  the  record,  which  does  not 
show  that  the  court  denied  the  motion  of  the 
defendant  nor  does  it  show  that  appellant 
declined  to  withdraw  Its  motion  for  a  direct- 
ed verdict  It  appears  from  the  record  that 
nothing  whatsoever  was  done  In  the  matter. 
The  statement  made  by  the  appellant  In  an- 
swer to  the  court's  offer  to  dismiss  that  It 
desired  to  get  a  verdict  from  the  jury  on 
the  qualification  of  the  school  to  receive  state 
aid  Is  certainly  Inconsistent  with  the  con- 
tention that  It  Insisted  upon  Its  motion  for  a 
directed  verdict 

[3, 4]  3.  Error  Is  assigned  because  the  court 
Instructed  the  jury  that: 

"PlaintifF   has   been   properly   derignated    as       { 
such  school,  and  is  entitled  to  collect  tuition 
fees  from  outside  districts  from  which  pupils 
come  to  obtain  instruction  at  that  schooL'  j 

Also  that: 

"The  rate  of  tuition  has  been  properly  estab- 
lished by  the  Lewiston  district" 

Even  if  defendant  had  not  waived  Its  right 
to   challenge    tbem,    the   Instructions   were 
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proper  nnd»  the  uncontradicted  eTldenee, 
vblcb  fairly  established  both  facta. 

"We  appreciate  that  In  proceedinn  of  thla 
nature  the  formal  Btepg  are  taken  ana  the  nec- 
essary writings  made  out  by  laymen  of  limited 
experience  and  meager  knowledge  of  the  applica- 
ble statutes.  Therefore  many  irregularities 
should  be  overlooked  if  the  substance  can  be 
made  out  without  sacrificing  due  regard  for  or- 
derly procedure."  Otto  Peiper  et  at  v.  County 
Superintendent  of  Schools  et  al.,  filed  June  11, 
1015,  163  N.  W.  112. 

[S]  4.  Defendant  filed  certain  objections  to 
tbe  bill  of  costs  and  disbursements  proposed 
by  plaintiff.  On  appeal  from  the  clerk's  tax- 
ation, certain  Items  were  disapproved.  In 
every  other  respect  tbe  clerk's  taxation  was 
affirmed. 

Error  Is  assigned  because  tbe  court  per- 
mitted the  plaintiff  to  tax  against  this  de- 
fendant the  fuU  amount  of  witness  fees  for 
each  of  Its  witnesses,  and  because  tbe  dis- 
bursements were  not  apportioned  among  the 
three  defendants,  it  appearing  that  the  same 
witnesses  would  have  been  called  by  plain- 
tiff in  each  of  the  three  cases.  These  cases 
were  tried  together  by  consent.  Defendant 
seems  to  concede  that  no  costs  or  disburse- 
ments could  have  been  taxed  against  the  oth- 
er defendants  In  any  event.  If  this  be  true, 
tbe  court  cannot  be  required  to  apportion 
tbe  disbursements  among  three  parties  de- 
fendant, two  of  whom  are  not  liable  for 
costs  in  any  event  The  stipulation  does  not 
mention  costs  or  disbursements.  Tbe  court 
had  no  authority  under  the  stipulation  to  re- 
quire the  other  two  litigants  to  pay  costs  or 
disbursements  for  which  they  were  not  liable 
either  by  statute  or  by  express  agreement 

If  the  actions  bad  been  tried  separately, 
plaintiff  would  have  had  a  strict  legal  right 
to  tax  its  disbursements  against  this  defend- 
ant If,  for  tbe  purpose  of  saving  time,  ex- 
pense, and  trouble,  it  agreed  to  try  the  three 
cases  t(%etber  to  tbe  same  Jury,  it  does  not 
follow  that  it  waived  Its  right  to  its  disburse- 
ments. Schuler  ▼.  Railway  Co.,  76  Minn.  48, 
78  N.  W.  881. 

Judgment  affirmed. 


PBESL.EY  FRUIT  CO.  t.  ST.  LOUIS,  I.  M. 
&  S.  BY.  CO.     (No.  19259  [174].) 

(Supreme  Court  of  Minnesota.    June  18,  1916.) 

(Byllabui  hv  the  Court.) 

1.  CaBBICBS  €=»120— IWJTJllT  TO   Pbbishable 
SHIPICENT— LlABIUTT. 

Generally  a  common  carrier  is  an  insurer 
of  the  safe  delivery  at  destination  of  property 
committed  to  it  for  transportation.  There  are 
some  exceptions.  One  exception  is  that,  when 
the  property  suffers  injury  of  a  character  aris- 
ing out  of  tbe  inherent  nature  or  tendency  of 
the  property  to  decay,  the  carrier  is  not  liable 
if  bis  own  negligence  did  not  occasion  the  in- 
jury. 

[Ed.   Note.— For   other   cases,    see   Carriers, 
Gait  IHg.  {  48«;   Dec.  Dig.  <»3>120.] 


2,  CaBBIBBS  <=»132  —  HlOHLT  Pebibhabik 
Shiphent— Pbesumption  of  Neolioenck. 
In  such  cases,  if  the  property  is  delivered 
to  the  carrier  in  good  condition,  and  arrives  at 
destination  in  damaged  condition,  a  prima  facie 
case  of  negligence  of  the  carrier  is  made  out.  It 
is  error  to  instruct  the  jury  that  such  facts 
raise  a  strong  presumption  of  negligence  of  the 
carrier. 

I  Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  H  678-582,  606 ;   Dec.  Dig.  <8s»132.] 
8.  Appeal  and   Ebbok  «=31064^Tbiai.  «s» 
193 — Instbuctions — Expbession    of  Opin- 
ion— Gbodnd  fob  Revebbal. 

An  expression  of  opinion  by  the  court  up- 
on disputed  (questions  of  fact  is  not  reversible 
error,  if  the  issue  of  fact  is  clearly  submitted 
to  the  jury  for  its  determination ;  but  the  court 
may  not  give  to  the  jury  an  improper  rule  of 
law  for  their  guidance  in  determining  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  g|  4219,  4221-4224;  Dec. 
Dig.  <8=»1064;  Trial,  Cent  Dig.  §f  436-438; 
Dec.  Dig.  <8=9l93.] 

4.  Sales  «=»199,  202,  213— Tbansfeb  of  Ti- 
tle—Shipment— Dbaft  WITH  Bill  op  Lad- 
ing Attached. 

Where,  on  a  sale  of  goods  not  specific, 
which  are  to  be  selected  and  appropriated  to 
the  contract  by  the  seller,  the  seller  selects  and 
ships  goods,  taking  a  bill  of  lading  to  the  buyer 
as  consignee,  prima  facie  the  title  passes. 

If  he  reserves  possession  of  the  bill  of  lading, 
drawing  on  the  buyer  for  the  price,  and  for- 
warding through  a  bank  the  draft  with  the  bill 
of  lading  attached,  with  instruction  to  deliver 
the  bill  of  lading  only  on  payment  of  the  draft 
prima  facie  title  does  not  pass  until  payment 
The  question  is,  however,  one  of  intention  of 
tbe  parties^  and  where  the  goods  are  sold  f.  o.  b. 
cars  at  point  of  shipment,  and  the  buyer  is  re- 
quired to  furnish  the  seller  a  bank  guaranty  be- 
fore shipment  and  he  does  so,  depositing  the 
price  with  the  guaranteeing  bank  to  secure  the 
guaranty,  it  is  proper  to  instruct  the  jury  as 
a  matter  of  law  that  the  title  passes  on  delivery 
to  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  j5  616-523,  542-551,  570;  Dec.  Dig.  <3s» 
199,  202,  213.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   William  Louis  Kelly,  Judge. 

Action  by  the  Presley  Fruit  Company 
against  tbe  St  Louis,  Iron  Mountain  &  South- 
ern Railway  Company.  Verdict  for  plaintiff. 
From  an  adverse  order,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Briggs,  Thygeson  &  Everall,  and  Monte 
Appel,  all  of  St  Paul,  for  appellant  T.  P. 
McNamara,  of  St  Paul,  for  respondent 

HALLAM,  3.  This  action  is  brought  to 
recover  damages  claimed  to  have  been  suf- 
fered by  reason  of  the  negligence  of  defend- 
ant in  carrying  a  car  load  of  strawberries 
from  Bald  Knob,  Ark.,  to  St  Paul,  Minn.,  in 
May,  1818.  Plaintiff  bad  a  verdict  Defend- 
ant appeals. 

[1]  1.  Defendant  is  a  common  carrier. 
Tbe  general  rule  is  that  a  common  carrier  Is 
an  insurer  of  tbe  safe  delivery  at  destination 
of  goods  committed  to  it  for  transportation, 
and  it  is  liable  for  tb^r  loss  in  transit  wheth- 
er tbe  loss  results  from  its  fault  or  negli- 
gence  or  not     Tbe   Maggie   Bammondt   9 
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Wall.  436,  19  L.  Ed.  7T2;  Agnew  v.  Str. 
Contra  Costa,  27  Cal.  426,  87  Am.  Dea  87; 
Merstaon  v.  Hobensack,  22  N.  J.  Law,  372. 
This  Is  true,  wfaateyer  may  be  the  nature  of 
the  goods,  whether  they  be  strawberries  or 
cobblestones. 

The  rule,  however,  is  subject  to  some  ex- 
ceptions. This  absolute  liability  is  in  all 
cases  qualified  where  loss  or  damage  results 
from  the  nature  and  inherent  tendencies  of 
the  thing  carried.  Baltimore  &  Ohio  R.  Ca 
T.  Dever,  112  Md.  296,  75  Atl.  352 ;  White  v. 
Minneapolis  &  Rainy  River  Ry.  Co.,  Ill  Minn. 
167,  126  N.  W.  533.  In  undertaking  to  carry 
strawberries  the  carrier  assumes  the  obliga- 
tion to  deliver  safely,  having  due  respect  to 
the  tendency  of  strawberries  to  deteriorate 
and  decay.  The  carrier  is  not  liable  for  de- 
terioration or  decay  of  the  property  trans- 
ported, resulting  from  natural  causes,  merely 
because  the  goods  are  being  carried  upon  its 
cars.  Where  goods  shipped  suffer  injury  of  a 
character  arising  out  of  their  inherent  na- 
ture, the  liability  of  the  carrier  depends  up- 
on negligence,  and  the  carrier  is  not  liable  if 
his  .own  negligence  did  not  occasion  or  con- 
tribute to  the  injury.  6  Cy&  381  (35) !  Rlx- 
ford  y.  Smith,  52  N.  H.  355,  13  Am.  Rep.  42 ; 
Brown,  Shipley  &  Oo.  v.  Clayton,  12  Ga.  564 ; 
Janney  v.  The  Tudor  Co.  (D.  C.)  8  Fed.  814 ; 
Brandels  v.  0.,  B.  Sc  Q.  Ry.  Co.  (Iowa)  146 
N.  W.  826. 

[2]  2.  The  evidence  in  this  case  is  conflict- 
ing, but  there  is  evidence  which  we  believe 
sufficient  to  submit  to  a  Jury  that  the  berries 
were  delivered  to  defendant  at  Bald  Knob  In 
good  condition  and  that  they  arrived  in  St. 
Paul  heated,  moldy  and  decayed.  The  learn- 
ed trial  court  charged  the  Jury  that  they 
would  "be  Justifled  in  finding  that  such  con- 
dition is  strong  presumptive  evidence  that 
the  defendant  company  was  negligent."  Ex- 
ceptlon  was  taken  to  this  portion  of  the 
charge.  We  consider  this  instruction  erro- 
neous. The  tacts  stated  do  raise  a  presumt>- 
tion  of  negligence ;  Fockens  v.  United  States 
Express  Co.,  09  Minn.  404,  109  N.  W.  834; 
Brennisen  v.  Penn.  R.  Co.,  101  Minn.  120,  111 
N.  W.  945;  Whitaker  v.  C,  St  P.,  M.  &  O. 
By.  Co.,  U5  Minn.  140,  181  N.  W.  1061 ;  Am- 
mon  T.  111.  Cent  R.  Co.,  120  Minn.  438,  139 
N.  W.  819,  but  when  the  articles  transported 
are  as  prone  to  decay  as  are  strawberries 
shipped  for  long  distances  In  the  month  of 
May,  we  are  of  the  opinion  that  it  is  error 
to  instruct  the  jury  as  a  rule  of  law  that 
their  decay  in  transit  furnishes  a  strong 
presumption  of  negligence  of  the  carrier. 
These  facts  raise  only  a  prima  facie  presump- 
tion of  negligence,  and  in  the  case  of  8U<^ 
highly  perishable  goods  if  tlie  presumption 
were  to  be  characterized  at  all  we  should 
consider  It  weak  rather  than  strong.  This 
instruction  gave  to  the  Jury  an  Improper  role 
of  evidence,  and  It  was  error  for  which  a  new 
trial  must  be  granted.  See  Westbrook  v. 
Howell,  34  111.  App.  571,  574;  Weisinger  v. 
Bank,  10  Lea.  (78  Tenn.)  330,  337. 

[3]  8;  An  expression  of  opinion  by  the  court 


upon  disputed  questions  of  ftict  is  not  re- 
versible error  if  the  issues  of  fact  are  never- 
theless clearly  submitted  to  the  Jury  for  its 
determination.  Ames  r.  Cannon  River  Mfg. 
Co.,  27  Minn.  245,  6  N.  W.  787;  First  Na- 
tional Bank  v.  Holan,  63  Minn.  525,  529,  65 
N.  W.  952 ;  Bonness  v.  Felsing,  97  Minn.  227, 
106  N.  W.  909,  114  Am.  St  Rep.  707;  Dobs- 
lotr  y.  Nichols-Chlsholm  Lumber  Co.,  101 
Minn.  267,  270,  112  N.  W.  218;  Larson  v, 
Bartow,  112  Minn.  246,  249,  127  N.  W.  924. 
But  the  court  may  not  give  to  the  Jury  an 
Improi>er  rule  of  law  for  their  guidance  in 
determining  the  facts.  Dobslofl!  v.  Nichols- 
Chlsholm  Lumber  Co.,  101  Minn.  267,  112  N. 
W.  218.  This  we  conceive  was  the  eftect  of 
the  instruction  given. 

[4]  4.  For  purposes  of  a  new  trial  we  may 
say  that  we  approve  the  ruling  of  the  court 
that  the  proof  was  conclusive  that  plaintiff 
was  the  owner  of  the  berries  during  transit 
This  was  the  common  case  of  purchase  of 
goods  not  specific  which  were  to  be  appro- 
priated to  the  contract  by  the  seller.  The 
seller  selected  and  shipped  the  goods,  taking 
a  bill  of  lading  to  plaintiff  as  consignee.  If 
this  fact  stood  alone,  plaintiCTs  title  would 
have  been,  clear.  The  consignee  of  a  ship- 
ment is  presumed  to  be  the  owner  of  It 
Benjamin  v.  Levy,  39  Minn.  11,  38  N.  W.  702; 
Dyer  v.  Great  Northern  Ry.  Co.,  51  Minn. 
345,  53  N.  W.  714,  38  Am.  St  Rep.  506 ;  Am- 
mon  V.  m.  Cent  R.  Co.,  120  Minn.  438,  139 
N.  W.  819.  But  the  presumption  is  not  ab- 
solute. It  may  be  rebutted  by  proof  that 
the  consignor  retained  title  in  himself.  It 
is  urged  that  since  the  shipper  retained  the 
bill  of  lading  and  forwarded  through  the 
banks  a  draft  for  the  price  of  the  goods,  with 
the  bill  of  lading  attached,  with  Instructions 
to  deliver  the  bill  of  lading  on  payment  of 
the  draft,  the  presumption  that  title  passed 
to  plaintiff  was  thereby  rebutted.  If  this 
fact  stood  alone  the  contention  would  be  . 
well  taken,  for  prima  facie  the  conduct  of 
the  shipper  In  reserving  possession  of  tbe 
bill  of  lading  and  forwarding  a  draft  with 
the  bill  of  lading  attached,  with  Instructions 
to  deliver  the  bill  of  lading,  only  on  payment 
of  tbe  draft,  constitutes  a  reservation  of  title 
in  the  shipper.  Freeman  v.  Eraemer,  63 
Minn.  242,  65  N.  W.  455.  But  this  fact  does 
not  stand  alone.  The  further  evidence  is  as 
follows:  One  of  plaintiff's  witnesses  testi- 
fied that  plaintiff  owned  the  car  of  berries, 
that  it  bought  them  from  the  vendor's  broker 
f.  o.  b.  sidpping  point  Plaintiff's  secretary 
testified  that  plaintiff  paid  for  the  berries 
"by  bank  guaranty."  Aa  stated  In  bis  own 
words: 

"We  had  to  go  to  our  bank  and  have  thpm 
wire  guaranty  as  soon  aa  the  car  load  of  straw- 
berries was  loaded,  that  they  can  draw  on  the 
bank  down  there  on  us,  and  that  holds  us,"  and 
"we  have  to  deposit  our  check  with  the  bank 
before  they  will  send  tbe  bank  guaranty." 

In  other  words,  plaintiff  had  deposited  the 
price  with  the  guaranteeing  bank  to  await 
the  arrival  of  the  goods.  We  think  the  sit- 
uation Is  not  different  In  prindple  from  what 
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It  wonld  be  tf  plaintiff  bad  paid  for  the 
goods  In  advance  to  the  vendor,  In  which 
case  plainly  the  title  wonld  have  passed  to 
the  purchaser  upon  delivery  to  the  carrier. 
Merchants'  £<zchange  Bank  v.  McOraw,  69 
Fed.  972,  8  C.  O.  A.  420,  while  differing  from 
this  case  In  Its  facts,  In  the  principle  It  fol- 
lows tends  to  sustain  this  view. 
Order  reversed,  and  new  trial  granted. 


GBIGMON  V.  MINNEAPOLIS  &  ST.  U  B. 

CO.    (No.  19267  [173].) 
(Supreme  Court  of  Minnesota.    June  11,  1916.) 

(Bvllalu*  hv  <k«  Court.) 

1.  Cabbiebs  <S=s»318— Injubt  to  Passenoeb— 
Negligence— SoFFiciENCir  of  Evidence. 

The  evidence  in  an  action  for  personal  in- 
juries suffered  by  plaintiff,  a  passenger  on  one 
of  defendant's  freight  trains,  by^  an  unusual 
and  violent  movement  of  the  train,  by  reason 
of  which  plaintiff  was  thrown  violently  to  the 
floor  of  the  caboose  and  severely  injured.  Is 
Aeld  sufficient  to  support  the  verdict  of  negli- 
gence on  the  part  of  defendant,  and  as  to  the 
nature  and  character  of  plaintiff's  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |§  1270,  1307-1314;  Dec.  EHg.  <3=> 
818.] 

2.  Tbiai.  «=3l45— WrrBDKAWAL  or  Issdks. 

The  issue  of  contributory  negligence  was 
not  presented  by  the  pleadings  or  litigated  by 
consent,  and  the  court  properly  withdrew  the 
question  from  the  jury. 

fEd.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  a  328,  341;    Dec.  Dig.  <3^145.] 

3.  Damages  «=9l32— PkbsoraIi  Injdbt— Bx- 
cesbivb  Becovebt. 

The  damages  are  not  excessive,  and  the 
record   presents  no  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.    Dig.   H   372-385,   396;    Dec.   Dig.    <Sss> 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Hascal  B.  Brill,  Judge. 

Action  by  Henry  R.  Grignon  against  the 
Minneapolis  &  St  Louis  Railroad  Company. 
Verdict  for  plaintiff.  From  denial  of  alter- 
native motion  for  Judgment  or  a  new  trial, 
defendant  appeals.    Affirmed, 

W.  H.  Breraner  and  F.  M.  Miner,  both  of 
Minneapolis,  for  appellant  WiUls  ft  Oahill, 
of  St  Paul,  for  respondent 

BROWN,  O.  J.  On  November  26,  1913, 
plaintiff,  a  traveling  salesman,  63  years  of 
age,  was  a  passenger  upon  one  of  defendant's 
freight  trains  between  Kilkenny  and  Water- 
vUle,  this  state.  The  train  was  composed  of 
abont  40  cars,  and  when  it  reached  Water- 
vllle,  plaintiff's  destination,  was  switched 
onto  a  yard  passing  track.  When  the  train 
came  to  a  stop  on  this  track,  the  caboose.  In 
which  plaintiff  was  riding,  was  some  dis- 
tance from  the  station  building.  The  con- 
ductor of  the  train,  being  In  the  caboose  at 
the  time,  announced  that  the  train  would 
imll  up  no  further,  and  that  plaintiff  and  an- 
other  passenger   would  have  to   leave   the 


train  at  that  point  In  response  to  this  state- 
ment plaintiff  arose  from  his  seat  stepped 
Into  the  center  of  the  caboose,  and  was  In 
the  act  of  putting  on  his  gloves,  when  by  an 
nnusnally  violent  movement  of  the  train,  de- 
scribed by  plaintiff  as  "terrific,  fairly  raising 
the  caboose  from  the  rails,"  he  was  thrown 
to  the  floor  of  the  caboose  with  great  vio- 
lence, striking  upon  his  head  and  shoulders, 
and  received  the  injuries  of  whidi  he  here 
complains.  He  thereafter  brought  tills  action 
to  recover  for  his  Injuries,  charging  in  his 
complaint  that  the  cause  thereof  was  the 
negligence  of  defendant  In  the  operation  of 
the  train.  Defendant  answered  by  a  general 
denial.  Plaintiff  had  a  verdict  and  defend- 
ant appealed  from  an  order  denying  Its  al- 
ternative motion  for  Judgment  or  a  new  trial. 

The  assignments  of  error  present  the  ques- 
tions: (1)  Whether  the  evidence  Is  sufficient 
to  support  a  finding  of  negligence  on  the  part 
of  defendant ;  (2)  whether  the  court  erred  In 
withdrawing  from  the  Jury  the  question  of 
contributory  negligence;  and  (3)  whether  the 
damages  awarded  are  excessive. 

[1]  1.  We  have  examined  the  record  with 
care,  and  find  therein  evidence  sufficient  to 
support  the  verdict  That  plaintiff  was  a 
passenger  upon  the  train  at  the  time  and 
place  stated  the  evidence  leaves  no  doubt; 
and  it  is  sufficient  to  Justify  the  jury  in  con- 
cluding that  plaintiff  received  the  Injury 
complained  of  by  the  sudden,  unusual,  and 
violent  movement  of  the  train  while  plaintiff 
was  preparing  to  leave  the  same,  after  the 
conductor  had  stated  that  it  would  move  no 
further  toward  the  station.  Plaintiff  was 
fully  corroborated  in  his  testimony  relative 
to  the  violent  movement  of  the  train  by  a 
fellow  passenger,  who  characterized  the 
movement  as  sudden  and  unusualiy  violent. 
The  conductor  was  a  witness  for  defendant, 
and  he  testified  that  he  had  no  recollection 
of  the  occurrence  whatever,  though  plaintiff 
and  his  fellow  passenger  both  testified  that 
he  was  in  the  caboose  at  the  time,  made  the 
annonncement  that  the  train  would  proceed 
no  further,  and  after  the  accident  inquired  of 
plaintiff  whether  he  had  been  injured  by  his 
fall  to  the  floor.  The  testimony  is  to  the 
effect  that  plaintiff  was  thrown  fiat  upon  the 
floor  of  the  caboose,  and  the  violence  of  the 
movement  may  in  a  measure  be  Judged  by 
the  fact  that  his  hat  was  carried  to  the  op- 
posite end  of  the  car.  Plaintiff  immediately 
arose  to  his  feet,  and  In  reply  to  the  question 
by  the  conductor  said  that  he  did  not  think 
that  he  had  been  injured.  He  left  the  train, 
and  walked  to  the  business  part  of  the  vil- 
lage, and  continued  his  work  as  salesman. 
His  head  commenced  to  pain  him,  and  he 
sought  the  services  of  a  physldan,  but,  not 
finding  one,  continued  on  his  traveling  route 
until  he  reached  St  Paul,  on  December  11th. 
He  testified  that  he  suffered  continuously 
with  a  severe  headache  and  occasional  dlzzi- 
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nees,  and  on  reaching  St.  Paul  applied  to  a 
pbysidan  for  treatment.  The  physician  dis- 
covered a  serious  condition  of  plaintiff's  left 
ear.  The  drum  thereof  had  been  ruptured, 
and  there  was  a  discharge  of  pus  from  the 
inner  ear.  This  physician,  and  another  sub- 
sequently consulted  by  plaintiff,  testlfled  that 
the  condition  of  plaintiff's  ear  might  hare 
been  caused  by  a  violent  blow  upon  the  head, 
such  as  plaintiff  claimed  to  have  received 
when  thrown  down  in  the  caboose.  The  evi- 
dence also  tends  to  show  that  plaintiff's  sense 
of  bearing  from  that  ear  has  been  snbetan- 
tiaUy  Impaired  and  that  the  Injuries  are  of  a 
permanent  character.  Whether  the  Injury 
was  the  result  of  the  accident  on  the  train, 
or  from  other  cause,  was  a  fair  qdestion  for 
the  Jury.  The  court  properly  charged  the 
Jury  tliat  if  the  Jar  or  bumping  of  the  train 
on  this  occasion  was  the  result  of  "running 
the  slack"  as  the  train  came  to  a  stop,  as 
contended  by  defendant,  plaintiff  could  not 
recover,  for  a  condition  of  that  kind  is  ordi- 
narily incident  to  the  operation  of  freight 
trains,  and  one  that  the  passenger  assumes. 
Schultz  V.  Ry.  Co.,  123  Minn.  405,  143  N.  W. 
1131.  The  evidence  is  far  from  conclusive 
that  such  was  the  character  of  the  movement 
in  question. 

This  was  a  second  trial  of  the  action;  a 
former  verdict  for  plaintiff  having  been  set 
aside  as  not  Justified  by  the  evidence.  On 
the  first  trial,  plaintiff  testlfled  on  eross- 
ezaminatlon  to  facts  tending  strongly  to 
show,  and 'corroborative  of  the  claim  of  de- 
fendant, that  the  violent  movement  of  the 
train  was  caused  by  the  "running  of  the 
slack,"  and  that  he  noticed  the  same  as  he 
started  to  leave  the  caboose.  On  the  present 
trial  he  modified  this  evidence,  saying  that 
he  did  not  Intend  by  his  former  testimony  to 
be  understood  as  fixing  the  slack  movement, 
which  he  noticed,  after  the  train  pulled  onto 
the  passing  track,  but  immediately  prior 
thereto,  and  at  the  time  the  train  slowed 
down  before  reaching  the  passing  tradu 
switch.  This  was  no  doubt  a  change  in  bis 
testimony  in  point  of  substance,  but  it  was 
for  the  trial  court  and  the  Jury  to  determine 
the  question  whether  plaintiff  was  misunder- 


stood on  the  first  trial,  and  wbetlier  bis 
explanation  was  reasonable  and  in  harmony 
with  the  truth.  The  fact  that  he  gave  testi- 
mony on  the  former  trial  in  conflict  with  tliat 
given  on  this  trial  furnishes  no  sufficient 
reason,  an  explanation  thereof  being  given, 
why  this  court  should  reject  his  testimony 
upon  the  particular  point.  Krenz  v.  Lee,  104 
Minn.  455, 116  N.  W.  832 ;  Hahn  v.  Bettlngen, 
84  Minn.  512,  88  N.  W.  10;  In  re  Hess,  67 
Minn.  282,  59  N.  W.  193.  Plaintiff  was  ex- 
plicit in  his  testimony  on  both  trials  that  tbe 
train  had  come  to  a  foil  stop  before  he  at- 
tempted to  leave  tbe  same.  It  was  for  tbe 
Jury  to  accept  or  reject  his  testimony.  Nor 
is  It  conclusive  against  plaintiff  that  he  gave 
to  defendant  no  notice  of  his  claim  antU  tbe 
commencement  of  the  action,  some  two  or 
more  months  after  the  occurrence. 

[2]  2.  In  its  general  charge  the  court  in- 
structed the.  Jury  that,  if  plaintiff  negligently 
contributed  to  the  injury,  he  could  not  re- 
cover. The  Jury  retired  in  charge  of  an 
officer.  Counsel  for  plaintiff  then  called  at- 
tention to  the  fact  that  contributory  negli- 
gence was  not  an  issue  in  the  case  under  the 
pleadings,  whereupon  the  court  immediately 
recalled  the  Jury  and  withdrew  that  instruc- 
tion. There  was  no  error  in  this  action  of 
the  court  The  issue  was  not  presented  by 
the  answer,  and  defendant  was  not  entitled 
to  have  It  submitted  to  the  Jury  on  tbe  theory 
that  it  had  been  litigated  by  consent  Skew 
V.  Elwell  et  aL,  152  N.  W.  755,  recently  filed. 
The  evidence  tending  to  show  that  the  move- 
ment of  the  train  was  the  result  of  "taking 
up  the  slack"  was  pertinent  upon  the  main 
issue  in  the  case,  namely,  defendant's  negli- 
gence, and  cannot  be  treated  as  proper  for 
consideration  on  the  Issue  of  contributory 
negligence,  or  that  such  issue  was  litigated 
by  consent 

[,3]  3.  The  Jury  awarded  plaintiff  the  sum 
of  $1,750;  the  former  verdict  was  for  $3,000. 
We  discover  no  reason  from  the  record  to 
Justify  the  conclusion  that  tbe  amount 
awarded  is  excessive,  beyond  legitimate  com- 
pensation, or  that  It  was  given  under  the  in- 
fluence of  passion  or  prejudice. 

Order  affirmed. 
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STATE  ex  Td.  PEOPLE'S  COAIi  &  ICE  CO. 
T.  DISTHICTT  COURT  OF  RAMSEY 
OOUMTT  et  aL    (No.  1»261  [182].) 

(Snpreme  Court  of  MinneBota.    Joae  4,  ldl5.) 

(SyOahut  hv  the  Court.} 

1.  Masteb  ahd  Seevant  «=>25094|  New,  toL 
16  Key-No.  Series  —  Death  of  Sebvant  — 

WOBKKBN'S    COMTKNSATION     AOT  —  SUFFl- 

CUNCT  oi'  Evidence. 

A  driver  for  an  ice  company  was  required 
to  follow  a  fixed  route,  in  substantial  disre- 
gard of  weather  conditions,  though  permitted 
to  seek  shelter  in  times  of  necessity.  When  a 
severe  r&in  storm,  accompanied  by  lightning, 
was  in  progress  he  left  his  team  and  went  to  a 
tall  tree  just  within  the  lot  line,  either  for  pro- 
tection or  in  the  performance  of  his  duties  so- 
liciting orders.  Lightning  struck  the  tree,  and 
the  same  bolt  struck  him,  and  he  was  killed. 
It  is  held  that  the  evidence  sustains  a  finding 
that  the  death  of  the  decedent  was  the  result  of 
an  licradent  "arising  out  of"  his  employment 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act  (Laws  1913,  c.  467,  8  9',  Oen.  St 
1913,  S  8203). 

(AMiUonal  ByUabua  by  Mditoriol  Staff.) 

2.  Masteb  and  Sebvant  ^=>2S0%,  New,  voL 
16  Key-No.  Series— In jttbt  "Abisino  Out 
OF  EhpIiOTMent"— Wobkmen'b  Coufenba- 
TiON  Act. 

For  an  injury  to  be  one  "arising  out  of 
employment"  within  the  meaning  of  the  Work- 
men's Compensation  Act  (Laws  1913,  c.  467,  ! 
9 ;  Gen.  St.  1913,  S  8203),  it  need  not  have  been 
anticipated,  nor  need  it  ordinarily  be  one  pecul- 
iar to  the  particular  employment  in  which  the 
injured  employ^  was  engaged. 

Certiorari  frtmi  District  Coart,  Ramsey 
County;  Wllllam  Louis  Kelly,  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Caroline  Newman  against 
the  People's  Coal  &  Ice  Company.  Compen- 
sation was  awarded,  and  the  award  confirm- 
ed by  the  District  Court  of  Ramsey  County, 
and  the  State  on  the  relation  of  the  Com- 
pany, brings  certiorarL    Affirmed. 

Barrows,  Stewart  &  Ordway,  of  St  Paul, 
for  relator.  Durment,  Moore  4  Oppenhelm- 
er  and  Frank  C.  Hodgson,  all  of  St  Paul, 
for  respondent 

DIBELL,  O.  Certiorari  to  the  district 
court  of  Ramsey  county  to  review  Its  Judg- 
ment adjudging  that  Caroline  Newman  was 
entitled  to  compensation  under  the  Work- 
men's Comiiensatlon  Act  for  the  death  of  her 
aoa. 

[1]  OTbe  deceased  was  employed  by  relator 
as  a  driver  on  one  of  its  ice  routes.  He 
drove  an  6pen  wagon  and  his  duties  required 
him  to  work  in  all  kinds  of  weather.  It  was 
I>ermls8lble  to  seek  shelter  from  storms,  in 
such  way  as  one  might ;  but  the  necessity  of 
prompt  dally  deliveries  required  the  drivers 
to  complete  their  routes  in  substantial  dls- 
r^ard  of  weather  conditions. 

On  the  morning  of  September  1,  1914,  dur- 
ing a  severe  rainstorm,  accompanied  by  light- 
ning, the  deceased  was  on  his  usual  route. 
He  left  his  team  In  the  street  and  went  to- 


wards a  large  elm  tree  standing  Just  within 
the  lot  line,  either  for  protection  from  the 
storm,  or  on  his  way  to  solicit  orders.  There 
was  an  iron  fence  along  the  lot  Just  as  he 
reached  the  iron  fence  lightning  struck  the 
tree  and  struck  him,  and  he  was  killed,  bis 
body  falling  upon  the  fence.  It  may  be  men- 
tioned, though  little  importance  is  attached 
to  it,  that  he  carried  a  steel  pick  in  a  hol- 
ster on  his  left  hip  in  accordance  with  the 
usual  custom.  He  had  been  working  all 
morning  in  the  storm,  using  an  uncovered 
wagon,  and  subject  to  the  elementa 

The  Workmen's  Compensation  Act,  so  far 
as  here  material,  requires  compensation  to 
be  paid  by  the  employer — 
"in  every  case  of  personal  injury  or  death  of 
his  employ^,  caused  by  accident,  arising  out  of 
and  in  the  course  of  employment,  •  •  • " 
Laws  1913,  c.  467,  S  9  (Oen.  St  1913,  |  8203). 

In  State  v.  District  Court,  161  N.  W.  912, 
we  adverted  to  the  distinction  drawn  by  the 
courts  between  the  statutory  phrases  "aris- 
ing out  or'  and  "in  the  course  of."  We  did 
not  then  deem  it  wise  to  attempt  the  mak- 
ing of  a  deflnltfon  accurately  distinguishing 
the  two  phrases;  and  the  case  before  us  does 
not  call  for  such  distinction.  We  leave  our- 
selves free  to  determine  the  meaning  of  the 
Compensation  Act),  and  the  constructions 
which  should  be  given  its  various  provisions 
as  litigation  presents  them.  Counsel  con- 
cede that  the  only  question  Is  whether  the 
death  of  the  decedent  was  from  an  accident 
arising  out  of  his  employment,  it  being  con- 
ceded that  his  death  by  lightning  was  an  ac- 
cident They  base  their  arguments  chiefly 
ui)on  cases  involving  injury  or  death  by 
lightning,  supplemented  by  cases  illustrating 
the  principles  thought  to  underly  them. 

[2]  If  the  deceased  was  exposed  to  injury 
from  lightning  by  reason  of  his  employment, 
something  more  than  the  normal  risk  to 
which  all  are  subject  it  his  employment 
necessarily  accentuated  the  natural  hazard 
from  lightning,  and  the  accident  was  natural 
to  the  employment,  though  unexpected  or 
unusual,  then  a  finding  is  sustained  that  the 
accident  from  lightning  was  one  "arising  out' 
of  employment"  An  injury,  to  come  within 
the  Compensation  Act  need  not  be  an  an- 
ticipated one;  nor,  in  general,  need  it  be 
one  peculiar  to  the  particular  employment 
in  which  he  is  ehgaged  at  the  time. 

Only  three  cases  involving  deaths  from 
lightning  are  cited — an  Elngllsh,  an  Irish, 
and  an  American  case.  Since  the  submission 
of  the  case  another  American  case,  Klawln- 
skl  y.  Lake  Shore,  etc.,  R.  Co.  (Mich.)  1S2 
N.  W.  213,  has  been  decided. 

In  Andrew  v.  Failsworth  Industrial  So- 
ciety, Limited,  a904)  2  K.  B.  32,  90  L.  T. 
611,  a  leading  case,  a  bricklayer  was  killed 
by  lightning,  while  working  on  a  scaffold 
some  23  feet  from  the  ground.  His  position, 
under  the  evidence  adduced,  subjected  him 
to  peculiar  danger  and  risk  from  lightning. 
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A  finding  tbat  his  death  arose  oat  of  hla 
employment  was  sustained. 

In  Kelly  v.  Kerry  County  Council,  42  Ir. 
L.  T.  23,  it  was  held  that  one  killed  by  light- 
ning while  working  on  a  public  road  did  not 
come  to  bis  death  from  an  accident  "arising 
out  of  his  employment."  The  court  dis- 
tinguished the  facts  of  the  case  from  those 
present  in  the  Andrew  Case  just  cited,  hold- 
ing that  there  was  present  no  peculiar  risk 
or  danger  incident  to  the  employe's  work 
so  that  it  could  be  said  that  the  accident 
arose  from  his  employment.  No  evidence 
was  offered  of  a  peculiar  risk  or  hazard 
from  lightning  Incident  to  his  employment. 

The  English  case  and  the  Irish  case  are 
not  regarded  as  inconsistent.  In  the  Scotch 
case  of  Roger  v.  School  Board,  1912  S.  0. 
584,  the  court,  in  commenting  upon  them, 
tersely  states  the  distinction  in  this  way: 

"To  be  struck  by  lightning  is  a  risk  common 
to  all  and  independent  of  employment,  yet  the 
circumstances  of  a  particular  employment  might 
make  the  risk  not  the  general  risk,  but  a  risk 
auffidentlT  exceptional  to  justify  its  being  held 
tbat  acciaent  from  such  risk  was  an  accident 
arising  out  of  the  employment." 

In  Hoenig  y.  Industrial  Commission  of 
Wisconsin  (Wis.)  150  N.  W.  996,  an  employe 
was  struck  and  killed  by  lightning  while 
working  on  a  dam.  {TJie  Industrial  Commis- 
sion held  that  his  death  did  not  arise  out  of 
his  employment  The  circuit  court  affirmed 
its  holding,  saying,  however,  that  upon  the 
same  evidence  IE  would  not  make  a  like  find- 
ing, and  Its  holding  was  sustained  by  the 
Supreme  Court  By  the  Wisconsin  statute 
the  findings  of  the  Commission  are  final 
upon  questions  of  fact;  and  by  section  30  of 
the  Minnesota  act  the  review  by  the  Supreme 
Court  In  compensation  cases  is  by  certiorari, 
and  it  is  a  review  of  questions  of  law  and  not 
of  questions  of  fact 

The  Michigan  case,  Klawlnskl  v.  Lake 
Shore,  etc.,  B.  Co.,  supra,  involved  the  death 
of  a  railway  section  hand  killed  by  lightning 
when  In  a  bam  near  the  right  of  way,  to 
which  he  had  gone  for  protection  from  a 
storm.  The  court  cites  the  Irish  case,  Kelly 
V.  Kerry  County  Council,  supra,  which  it 
considers  controlling.  It  cites  no  other  case, 
but  refers  to  the  holding  of  the  Wisconsin 
Industrial  Commission,  affirmed  in  Hoenlg  v. 
Industrial  Commission,  supra.  The  man  was 
exposed  to  no  peculiar  danger  by  the  charac- 
ter of  his  work.  The  court  In  referring  to 
cases  under  the  EhigUsh  law,  said  that  com- 
pensation had  always  been  denied  for  Injury 
by  lightning — 

"except  in  cases  where  the  employment  neces- 
sarily placed  the  employ^  at  the  time  of  bis  in- 
jury in  a  position  subjecting  him  to  unusual 
risk  from  lightning." 

The  opinion  of  the  court  was  that: 
"Decedent  by  reason  of  his  employment  was 
in  no  way  exposed  to  injuries  by  lightning  oth- 
er than  the  community  generally  in  that  local- 
ity." 


Many  other  cases,  useful  In  arriving  at  a 
conclusion,  are  dited  In  the  very  bdpfol 
briefs  of  opposing  counsel,  and  in  the  care- 
fully considered  memorandum  of  the  trial 
court  We  do  not  stop  to  review  them.  They 
are  the  subject  of  editorial  consideration  in 
the  monographic  notes  of  the  different  series 
of  selected  cases  and  in  the  legal  Jonmals 
of  the  period  and  are  easily  accessible  to  the 
profession.  See  1  Bradbniy's  Work.  Gomp. 
Act,  398-518. 

We  are  of  the  opinion  tbat  the  evidence 
is  sufficient  to  sustain  a  finding  that  the  ac- 
cident to  the  decedent  resulting  in  his  death 
was  one  "arising  out  or'  his  employment 

Judgment  affirmed. 


GOTSCHAIiL  y.  MINNEAPOLIS  &  ST.  i;^  B. 

CO.    (No.  19242  [156].) 
(Supreme  Covat  of  Minnesota.    June  11,  1916.) 

(SyOahus  ly  the  Court.) 

1.  Appeai,  awd  Erbob  «=9]099— Law  or  thb 
Case— Decision  on  Fobubb  Appeai. 

The  evidence  in  this  case  is  substantially 
the  same  as  in  Ootschall  v.  M.  &  St  L.  R.  R. 
Co.,  125  Minn.  525,  147  N.  W.  430,  which 
holds  that  the  question  of  defendant's  negligence 
was  one  of  fact  for  the  jury,  and  that  the  rule 
of  res  ipsa  loquitur  applies  to  the  facts  dis- 
closed by  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4370-4379 ;  Dec.  Dig.  «=> 
1009.] 

2.  Maoteb  aitd  Skbvant  €s»286  —  Death  or 

BbakEICAN  —  NbOUGXNCE  —  QOBSTIOIf  FOB 
JUBT. 

The  only  new  evidence  relating  to  the  con- 
dition of  the  couplers  was  that  of  the  conductor  ° 
of  the  train.    Held  that  even  with  this  evidence, 
the  question  of  defendant's  negligence  was  prop- 
erly for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  $|  1001,  100^  lOMf,  lOlO- 
1015,  l6l7-1033,  1036-104^  1044,  1()«{-1050; 
Dec.  Dig.  <S=»286.] 

3.  Death  or  Bbakeman. 

The  other  questions  raised  by  the  assign- 
ments of  error  herein  are  disposed  of  by  Got- 
schaU  V.  M.  &  St  L.  R.  R.  Co.,  supra,  and  Lun- 
deen  v.  G.  N.  Ry.  Co.,  160  N.  W.  1088. 

Appeal  from  District  Court,  Ramsey  Conn- 
ty;   Hascal  R.  Brill,  Judge. 

Action  by  Nora  Gotschall,  as  administra- 
trix, against  the  Minneapolis  &  St.  Louis 
Railroad  Company.  E^m  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

W.  H.  Bremner  and  F.  M.  Miner,  both  of 
Minneapolis,  for  appellant  Duxbury,  Con- 
zett  ft  Pettljohn,  of  St.  Paul,  for  respondent 

SCHALLER,  J.  PlalntlfTs  intestate  was 
killed  while  In  defendant's  service  as  a 
brakeman  on  one  of  its  extra  freight  trains. 
This  train  was  running  north  from  Albert 
Lea  to  Minneapolis.  At  a  point  on  the  de- 
fendant's line  near  Jordan,  Scott  county, 
Minn.,  the  train  came  apart  Deceased's 
body  was  found  several  car  lengths  south 
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of  the  north  end  of  the  rear  portion  of  the 
separated  train,  lying  partly  Inside  and  part- 
ly outside  the  raUa. 

Plaintiff,  who  Is  the  duly  appointed  and 
Qnallfied  repreeentatlTe  of  deeeaaed'a  estate, 
brought  this  action.  The  case  was  tried  to  a 
Jury,  which  returned  a  rerdlct  for  the  plaln- 
tUt  In  the  sum  of  $2,600l  Defendant  moved 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial.  The  motion  for  Judgment 
was  denied.  The  motion  for  a  new  trial  was 
granted,  unless  plaintiff  would  consent  that 
the  recovery  be  reduced  to  $1,800.  Plaintiff 
filed  her  consent  to  such  reduction.  Judg- 
ment was  entered  for  the  plaintiff  for  $1,800 
and  costs  January  9,  1915,  from  which  judg- 
ment defendant  appeals. 

[1]  This  case  Is  governed  by  our  former 
decision  In  Gotschall  v.  Minneapolis  &  St 
Louis  Railroad  Company,  125  Minn.  525,  147 
N.  W.  430.  In  that  case  it  was  held  that 
the  question  of  defendant's  negligence  was 
one  of  fact  for  the  jury,  and  that  the  rule 
of  res  ipsa  loquitur  applies  to  the  facts  dls- 
dosed  by  the  record. 

[I]  The  only  new  fact  that  it  Is  claimed  is 
presented  by  the  present  record  relates  to 
the  question  as  to  whether  or  not  the  cou- 
plers between  the  cars  which  came  apart  were 
in  a  proper  condition.  The  only  evidence  on 
this  question  was  the  testimony  of  the  con- 
ductor of  the  train,  who  in  speaking  of  these 
couplers  said:  "They  were  both  brand  new 
couplers."  This  evidence,  it  Is  contended, 
ought  to  modify  the  views  expressed  in  the 
former  decision.  Perhaps,  standing  alone, 
this  evidence  might  have  some  persuasive 
force  in  that  direction;  bat  the  same  wit- 
ness testlfled  that  he  made  no  examination 
of  one  of  the  couplers,  and  also  testlfled  that 
the  one  be  examined  was  partly  open,  and 
that  cars  will  make  a  coupling  generally  if 
both  knuckles  are  open.  We  still  think  that, 
even  with  this  evidence,  the  question  of  de- 
fendant's negligence  was  properly   for  the 

[S]  The  other  questions  raised  by  appel- 
lant are  disposed  of  adversely  to  Its  con- 
tention by  the  decision  in  Gotschall  v.  M. 
&  St.  Ii.  B.  R.  Co.,  supra,  and  the  decision 
in  the  case  of  Lundeen  v.  O.  N.  By.  Co.,  150 
N.  W.  1088. 

Judgment  affirmed. 


FBASOH  V.  CITT  OP  NEW  VIM. 

(No.  19262  [164].) 

(Supreme  Court  of  HUinesota.    Jane  11,  1916.) 

(Syllahua  ly  the  Court.) 

1.   MUHICIPAL    COBPOBATIONS    €=»845— RiGHT 

OF  Action  —Condition  Pbecedent  —  Pkes- 

ENTATION   0»  CLAIM. 

Service  of  the  written  notke  prescribed  by 
■ectioa  1786,  Gen.  St  1913,  ia  a  condition  pre- 
cedent to  the  maintenance  of  a  Buit  to  recover 
damages  from  a  city  on  account  of  an  illness 
contracted  from  the  use  of  contaminated  water 


supplied  from  the  waterworks  owned  and  oper- 
ated by  the  city. 

Llid.  Note. — For  other  cases,  see  Municipal 
Corporations,   Cent   Dig.   Sj  1796-1802;    Dec 

Dig.  <g=3845.] 

2.  Statutes  <S=385  —  Class  Leoislatioit  — 
Notice  of  Claim  Aoainst  City. 

The  statute  is  not  an  arbitrary  discrimina- 
tion in  favor  of  municipalities  ownine  and  main- 
taining public  utilities  as  against  private  parties 
carrying  on  similar  enterprises,  and  is  not  viola- 
tive of  any  constitutional  provision. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  94,  96;   Dec.  Dig.  <S=85.] 

Appeal  from  District  Court,  Brown  Coun- 
ty;   I.  M.  Olsen,  Judge. 

Action  by  Gertrude  Frasch  against  the 
City  of  New  Ulm.  From  an  order  sustain- 
ing a  demurrer  to  the  complaint,  plaintlfl 
appeals.    Affirmed. 

Davis  &  Michel,  of  Marshall,  for  appel- 
lant Pfaender  &  Flor,  of  New  Ulm,  and 
S.  B.  Wilson,  of  Mankato,  for  respondent 

HOnr,  J.  The  city  of  New  Ulm  owns  and 
maintains  a  system  of  waterworks  from 
which  its  inhabitants  are  supplied  with  wa- 
ter for  a  fixed  price.  The  city  is  sued  for 
negllgrently  furnishing  plaintiff  contaminated 
water,  causing  her  severe  illness  and  Urge 
expense.  This  appeal  is  from;  an  order  sus- 
taining a  demorrer  to  the  complaint 

11]  No  qnestlon  is  made  of  the  sufficiency 
of  the  complaint  except  for  tbe  absence  of 
an  allegation  that  written  notice  of  claim 
was  served  upon  the  dty  within  80  days  of 
the  loss  or  injury,  in  accordance  with  the 
provision  of  secUon  1786,  6.  S.  1913.  Plain- 
tifC  contends  that  the  section  does  not  apply 
to  a  case  of  the  kind  here  Involved,  and, 
farther,  if  the  law  be  construed  applicable 
here,  it  runs  counter  to  the  Constitution. 

Previous  to  the  enactment  of  chapter  391, 
Laws  1913  (sections  1786-1789,  G.  S.  1913), 
this  court  had  held  a  notice  not  required  in 
case  of  suit  by  a  personal  representative  for 
death  by  wrongful  act  of  a  city,  nor  in  case 
of  damages  claimed  on  account  of  negligence 
in  the  discharge  of  the  duties  of  a  city  as 
master.  Orth  t.  Village  of  Belgrade,  87 
Minn.  237,  91  N.  W.  843;  KeUy  v.  City  of 
Faribault  95  Minn.  293,  104  N.  W.  231; 
Pesek  V.  City  of  New  Prague,  97  Minn.  171, 
106  N.  W.  305 ;  Gaughan  v.  City  of  St  Paul, 
119  Minn.  63,  137  N.  W.  189;  Quackenbush 
V.  City  of  Slayton,  120  Minn.  373,  139  N.  W. 
716.  The  act  of  1913,  by  spedflcaUy  covering 
cases  previously  excluded  by  our  decisions, 
indicates  an  Intent  to  extend  the  protection 
afforded  municipalities  in  the  requirement 
of  written  notice  of  claim  before  suit  This, 
together  with  the  language  employed  in  the 
title  and  body  of  the  act  leaves  no  room  to 
donbt^'the  legislative  purpose  was  that  no 
person  should  be  permitted  to  sue  a  mu- 
nicipality for  damages  suffered  through  the 
negligence  of  any  of  its  officers,  agents,  serv- 
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ants,  or  employ^,  nnless  be  has  served  a 
written  notice  of  claim  within  the  time 
specified  in  the  act  Diamond  Iron  Works  t. 
City  of  Minneapolis,  152  N.  W.  647. 

[2]  But  it  Is  said  the  provision  with  re- 
spect to  written  notice  of  claim  should  be 
confined  to  actions  involving  or  pertaining 
to  the  public  or  governmental  functions  of  a 
city,  and  not  to  causes  arising  out  of  the 
conduct  of  some  private  endeavor  which  it 
may  choose  to  enter  upon,  such  as  the  main- 
tenance of  waterworks  or  lighting  systems. 
We  have  held  municipal  corporations  to  the 
same  accountability  for  negligence  In  the 
conduct  of  enterprises  other  than  strictly 
governmental  that  we  exact  from  private 
corporations  engaged  in  similar  business. 
Wiltse  V.  City  of  Red  Wing,  99  Minn.  255, 
109  N.  W.  114;  Keever  v.  City  of  Mankato, 
113  Minn.  55,  129  N.  W.  158,  776,  33  L.  B. 
^.  (N.  S.)  339,  343,  Ann.  Cas.  1912A,  216; 
Brantman  v.  City  of  Canby,  119  Minn.  396, 
138  N.  W.  671,  43  Lu  B.  A.  (N.  S.)  862.  And 
it  may  be  conceded  that,  in  respect  to  every 
injury  resulting  from  a  negligent  operation 
of  its  system  of  waterworks,  defendant  is 
answerable  in  damages  to  the  same  extent 
as  would  a  private  owner  thereof.  But,  even 
BO,  the  Legislature  is  not,  because  of  simi- 
larity of  liability,  precluded  from  making 
distinctions  between  municipalities  and  pri- 
vate corporations  in  respect  to  conditions 
precedent  to  suit  When  those  conditions 
are  complied  with,  the' liability  and  redress 
are  the  same.  This  is  a  period  when  mu- 
nicipalities are  not  confined  strictly  to  the 
functions  of  governmental  agencies,  but  are 
permitted  to  embark  In  a  variety  of  enter- 
prises deemed  beneficial  and  convenient  to 
its  inhabitants,  upon  the  ground  that  cheap- 
er and  more  efficient  service  can  be  rendered 
by  the  municipality  than  by  persons  or  pri- 
vate corporations.  Under  this  head  come 
the  so-called  public  utilities.  This  very  need 
of  intrusting  a  multitude  of  private  or  quasi 
private  matters  to  municipalities,  in  addition 
to  their  purely  public  duties,  is  sufficient  rea- 
son for  the  requirement  of  timely  notice  of 
a  claim,  before  the  one  who  has  suffered 
from  the  negligence  of  the  municipality  may 
resort  to  the  court  for  its  enforcement  Ev- 
ery reason  w'Slch  calls  for  the  service  of  a 
written  notice  of  claim  upon  a  municipality 
before  suit  in  any  case  applies  In  thta  It 
iB  as  important  that  the  head  or  administra- 
tive body  of  a  dty  have  notice  of  claim  for 
negligent  injury  or  damage  caused  by  some- 
thing connected  with  its  water  system  as  if 
the  Injury  arose  out  of  some  negligent  de- 
fect in  Its  streets.  The  funds  of  a  city  must 
be  used  to  pay  the  one  claim,  as  well  as  the 
other.  The  purpose  of  notice  is  to  enable  a 
dty  to  ascertain  the  facts  and  keep  in  touch 
with  the  evidence  pertaining  to  the  claim,  so 
as  to  facilitate  a  Just  settlement,  or,  if  that 
cannot  be  done,  defend  with  effect   The  Leg- 


islature, having  deemed  it  expedient  and  con- 
ducive to  public  welfare  to  permit  municipal- 
ities to  own  and  manage  public  utilities,  may 
to  a  reasonable  extent  protect  them  against 
stale  and  long-hidden  demands,  and  perliaps 
unnecessary  lawsuits,  by  requiring  timely  no- 
tice as  a  condition  precedent  to  suit  We  do 
not  think  this  arbitrary  class  legislatltHi. 
There  can  be  no  claim  that  30  days'  time  ia 
unreasonably  short  in  cases  like  the  present 
Tonn  V.  City  of  Helena,  42  Mont  127,  111 
Pac.  715,  36  L.  R.  A.  (N.  S.)  1136,  Steltx  v. 
City  of  Wausau,  88  Wis.  618,  60  N.  W.  1054, 
McCue  V.  City  of  Waupun,  96  Wis.  625,  71  N. 
W.  1054,  and  CDonnell  v.  City  of  New  Lon- 
don, 113  Wis.  292,  89  N.  W.  611,  go  to  sus- 
tain the  proposition  that,  in  respect  to  de- 
mands arising  outside  of  the  purely  govern- 
mental functions  of  cities,  or  outside  of  stat- 
utory obligations  imposed  upon  them,  the 
Legislature,  in  requiring  service  of  notice  of 
demand  as  a  condition  precedent  to  suit 
against  them,  is  not  improperly  discriminat- 
ing against  individuals  or  private  corpora- 
tions owning  and  conducting  like  utilities. 

No  case  to  which  our  attention  has  been 
called  holds  directly  that  upon  constitution- 
al grounds  the  Legislature  may  not  place 
municipal  owners  and  operators  of  public 
utilities,  as  respects  conditions  precedent  to 
being  sued,  or  as  to  limitation  of  time  for 
suing  them,  In  a  different  class  from  private 
concerns  conducting  like  enterprises.  As  we 
read  Henry  v.  Lincoln,  93  Neb.  331,  140  N. 
W.  664,  50  L.  B.  A.  (N.  S.)  174,  the  decision 
turns  upon  an  interpretation  of  their  stat- 
ute, and  not  upon  any  constitutional  objec- 
tion. In  construing  the  statute  the  court 
kept  in  mind  the  three  different  situations 
in  which  a  municipality  may  find  itself,  and 
therefrom  draws  the  conclusion  that  it  was 
not  intended  to  require  notice  in  causes  or 
demands  arising  out  of  the  permissive  enter- 
prises which  a  municipality  may  engage  in, 
or  stay  out  of,  as  It  deems  best,  but  only 
when  the  demands  grow  out  of  its  negligent 
failure  to  discharge  a  duty  Imposed  by  stat- 
ute, or  where  claims  or  contracts  arise  In 
the  exercise  of  its  governmental  functions. 
The  decision  is  in  line  with  the  construction 
placed  by  this  court  upon  the  provisions  for 
notice  existing  in  this  state  prior  to  the  en- 
actment of  chapter  391,  Laws  1913  (Gen.  St 
1913,  fg  1786-1789).  Nor  does  D'Amico  v. 
Boston,  176  Mass.  599,  58  N.  E.  158,  find  con- 
stitutional objections.  There  a  notice  was 
required  before  suit  only  when  the  defect 
causing  the  Injury  was  In  a  legal  highway  or 
street,  and  It  was  held  that,  since  the  locus 
in  quo,  though  formerly  a  street,  had  been 
taken  for  a  water  basin,  it  was  not  a  public 
highway,  even  though  It  was  still  used  as 
such.  An  authority  in  point  is  Condon  v. 
City  of  Chicago,  249  IlL  696,  94  N.  E.  976. 
It  directly  passed  upon  and  sustained  the 
constitutionality  of  a  law  which  required  no- 
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tlce  of  dalm  a  condition  precedent  to  bring- 
ing suit  against  a  municipal  corporation,  al- 
though other  persona  or  corporatlong  carry- 
ing on  the  same  kind  of  business  as  the  one 
out  of  'Vhich  the  claim  arose  were  subjected 
to  suit  without  such  precedent  notice. 

In  our  opinion,  the  demurrer  was  well 
taken. 

Order  affirmed. 


STATE  V.  LAWRENCE.    (No.  19182  [S].) 
(Supreme  Court  of  Minnesota.    June  11,  1915.) 

fSyUahut  t>v  the  Court.) 

1.  E^BEZZUSIIENT     ^=936  —  AOENOT— OWRKB- 

EHip  OF  Monet— Btjbdkn  of  Pboof. 

Where  the  indictment  charges  that  defend- 
ant was  tiie  agent  of  B,,  and  as  such  agent  bad 
money  in  his  possession  belonging  to  B.  which 
he  feloniously  appropriated  to  his  own  use,  it 
is  incumbent  upon  the  prosecution  to  prove 
that  he  was  such  agent  and  that  the  money  was 
the  property  of  his  principal. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  I  60;  Dec  Dig.  «=:>36.] 

2.  Pbincipai.  and  Aobnt  «=»106— Authobity 
OF  Agent— Pbesdmption. 

Authority  on  the  part  of  defendant  to  re- 
ceive payment  of  the  principal  of  a  loan,  se- 
cured by  notes  and  mortgage  which  were  not 
in  defendant's  possession,  cannot  be  inferred 
from  the  fact  that  the  loan  was  originally  made 
through  him  and  that  he  had  transmitted  pay- 
ments of  interest  to  the  mortgagee  as  they  be- 
came due. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  if  29&-310,  374;  Dea 
Dig.  «=s>l()6.] 

Appeal  from  District  Court,  Lake  County; 
W.  A.  Cant  Judge. 

David  H.  Lawrence  was  convicted  of  felo- 
niously appropriating  to  his  own  use  the 
money  of  another,  and  appeals.    Reversed. 

John  B.  Ridiards,  of  Duluth,  for  appellant. 
Lyndon  A.  Smith,  Atty.  Oen.,  Alonzo  J.  Ed- 
gerton,  Asst  Att7.  Oen.,  and  J.  Gilbert  Jelle, 
COb  Atty.,  of  Two  Harbors,  for  the  Stat& 


TAYLOR,  O.  The  indictment  charges  that 
on  May  1,  1909,  at  the  city  of  Two  Harbors, 
In  the  county  of  Lake,  defendant,  as  the 
agent  of  Cella  Barrett,  had  in  hla  possession 
the  sum  of  $500  In  money,  the  property  of 
said  Cella  Barrett,  and  with  Intent  to  deprive 
her  of  her  said  property  did  then  and  there 
wrongfully  and  feloniously  appropriate  the 
same  to  his  own  use.  The  trial  resulted  In  a 
verdict  of  guilty.  Tliereafter  defendant 
made  a  motion  for  an  order  of  acquittal  and 
discharge,  and.  In  case  that  should  be  de- 
nied, for  an  order  setting  aside  the  verdict 
and  granting  a  new  trial.  Both  motions  were 
denied,  and  he  appealed. 

[1]  The  indictment  charged  that  the  money 
In  question  was  the  property  of  Mrs.  Barrett 
and  was  received  by  defendant  as  her  agent; 
and  it  was  incumbent  upon  the  prosecution 
to  prove  these  allegations.    State  v.  Nelson, 


79  Minn.  878,  82  N.  W.  074;  State  ▼.  White, 
108  Minn.  346,  122  N.  W.  448;  State  v.  Far- 
rington,  69  Minn.  147,  60  N.  W.  1088,  28  L.  B. 
A.  395.  Defendant  admits  receiving  the 
money,  but  contends  that  it  was  not  tlie  prop- 
erty of  Mrs.  Barrett,  and  that  be  did  not  re- 
ceive It  as  her  agent  The  prosecution  offer- 
ed no  direct  evidence  tliat  Mrs.  Barrett  had 
employed  defendant  as  her  agent,  but  claim 
that  ttte  Jury  could  legitimately  infer  the 
existence  of  such  agency  from  the  conduct 
and  acts  of  the  parties. 

The  facts  are  briefly  as  follows: 

Defendant  was  a  practicing  attorney  and 
in  1905  was  Judge  of  prol>ate  of  Lake  coun- 
ty. In  ttiat  year  Mrs.  Barrett  probated  the 
estate  of  her  husband,  who  had  died  intestate 
the  preceding  December.  She  employed  no 
attorney  and  apparently  looked  to  defend- 
ant for  such  advice  as  she  needed  in  the  mat- 
ter. The  estate  consisted  of  $4,500  in  money, 
and  In  addition  thereto  she  received  $3,000 
life  Insurance.  She  discussed  with  defendant 
the  matter  of  loaning  tills  money,  and  he  In- 
formed her  that  the  Nordby  Mercantile  Com- 
pany, of  Two  Harbors,  desired  a  loan  of  $4,- 
500,  for  the  purpose  of  constructing  an  addi- 
tion to  its  building.  Thereafter  they  had 
some  correspondence  concerning  the  proposed 
loan,  and  at  his  instance  she  came  from  her 
home  to  Two  Harbors  and  examined  the 
property  offered  as  security  therefor.  She 
was  satisfied  with  the  security  and  made  the 
loan.  Defendant  had  previously  procured 
the  execution  of  the  notes  and  mortgage  by 
the  Mercantile  Company  and  had  them  In 
his  possession.  He  delivered  them  to  Mrs. 
Barrett  and  received  the  money  from  her  at 
the  same  time.  The  notes  were  four  in  num- 
ber, were  dated  July  10,  1905,  and  bore  in- 
terest at  the  rate  of  7  per  cent  per  annum, 
payable  annually.  The  first  three  notes  were 
for  the  sum  of  $1,000  each,  and  were  payable 
one,  two,  and  three  years  from  date,  re- 
spectively, and  the  fourth  note  was  for  the 
sum  of  $1,600,  and  was  payable  four  years 
from  date.  About  the  same  time  or  shortly 
thereafter  she  made  another  loan,  in  substan- 
tially the  same  manner,  of  $2,200  to  one  Mar- 
tin EJdwardson  upon  property  also  located  In 
Two  Harbors.  The  interest  upon  the  loan  to 
the  Nordby  Mercantile  Company  was  paid  to 
her  by  defendant  In  1906,  1907,  and  1908.  As 
the  installments  of  principal  became  due,  the 
Mercantile  Company  desired  to  have  the  time 
for  payment  extended,  and  defendant  so  in- 
formed Mrs.  Barrett.  She  assented  thereto, 
and  the  time  for  payment  was  considered  as 
extended  from  year  to  year,  but  without  any 
written  agreement  to  that  effect 

In  April,  1909,  J.  Oreckovsky  purchased 
the  Nordby  Mercantile  Company  property 
and  assumed  the  mortgage.  He  employed  de- 
fendant to  examine  the  title  for  him,  and  tes- 
tifies that  he  was  Informed  by  defendant  that 
defendant  represented  Mrs.  Barrett  In  re- 
spect '  to   the   mortgage.     Defendant    denies 


4s»Far  other  cawi  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  OlgesU  and  Indeza* 
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making  such  statement  It  Is  conceded,  how- 
ever, that  by  an  arrangement  between  them 
Oreckovsky  paid  to  defendant,  on  April  24, 
1909,  the  sum  of  |500  as  principal,  and  $251, 
the  Interest  to  that  date,  with  the  expecta- 
tion that  an  extension  of  another  year  would 
be  given  upon  the  remainder  of  the  principal, 
and  received  from  defendant  the  following 
receipt: 

"Duluth,  Minn.,  . 

"Received  from  J.  Oreckovsky  seven  hundred 
fifty-one  dollars— $500.00  to  apply  on  principal 
and  $251.00  in  full  for  interest  to  date  on 
Celia  Barrett  mortgage.     April  24,   '09. 

"David  U.  Lawrence,  Attorney." 

Thereafter  (when  does  not  appear)  Mrs. 
Barrett  Informed  defendant  that  she  wanted 
the  rate  of  interest  increased  to  8  per  cent., 
and  on  July  28,  1909,  he  wrote  her  that  he 
had  taken  up  the  matter  with  Oreckovsky 
and  that  Oreckovsky  would  not  pay  the  In- 
creased rate,  bnt  would  pay  up  the  loan.  She 
permitted  the  loan  to  continue  at  the  same 
rate,  and  on  August  25,  1909,  defendant  paid 
her  $315,  the  interest  upon  the  full  $4,500. 

In  addition  to  his  law  business,  defendant 
also  conducted  an  Insurance  and  loaning 
business  and  had  three  employes  in  his  o£9ce, 
one  of  whom,  his  stenographer  and  bookkeep- 
er, had  authority  to  sign  checks.  When  the 
interest  became  due  in  1910,  Oreckovsky  paid 
defendant  $280,  the  interest  on  $4,000 ;  and, 
on  August  2,  1910,  defendant's  bookkeeper, 
apparently  vrfthout  defendant's  knowledge, 
mailed  a  check  for  $280  to  Mrs.  Barrett  for 
such  interest  She  inquired  of  defendant 
why  she  had  received  only  $280,  Instead  of 
$315,  and  he  explained  the  matter  by  saying 
that  while  he  was  away  a  mistake  had  been 
made  in  settling  with  Oreckovsky,  and  only 
that  amount  had  been  left  with  him,  but  as- 
sured her  that  he  would  see  that  she  receiv- 
ed the  remainder.  To  subsequent  inquiries 
he  replied  to  the  effect  that  he  bad  not  ob- 
tained the  money  from  Oreckovsky,  but  ex- 
pected to  do  so;  and  the  matter  dragged 
along  until  September,  1911,  when  she  wrote 
Oreckovsky,  and  then  for  the  first  time 
learned  that  Oreckovsky  had  paid  defendant 
$500  upon  the  principal  in  April,  1909.  De- 
fendant subsequently  made  the  claim  that  he 
had  overlooked  and  forgotten  this  payment 

The  loan  to  the  Nordby  Mercantile  Com- 
pany and  to  Edwardson  were  the  only  loans 
made  by  Mrs.  Barrett  She  dealt  with  de- 
fendant only,  and  never  saw  or  communicat- 
ed with  either  of  the  mortgagors,  nor  with 
Oreckovsky  until  September,  1911.  The  mort- 
gagors executed  the  notes  and  mortgages 
and  delivered  them  to  defendant  He  de- 
livered them  to  Mrs.  Barrett  and  thereupon 
received  the  money,  and  she  has  retained  the 
exclusive  possession  of  them  ever  since. 
They  were  never  afterward  in  defendant's 


possession.  He  diarged  tbe  mortgagors  m. 
commission  for  procuring  tlie  loons,  but  nev- 
er made  any  charge  against  Mrs.  Barrett 
either  for  making  the  loans  or  tot  coUectingr 
the  interest  thereon. 

[2]  On  making  the  loans,  Mrs.  Barrett  paid 
her  money  to  defoidant  and  at  the  same  time 
received  the  securities  from  him.    When  the 
Interest  l>ecame  due  in  1906  and  in  1907,  she 
applied  to  him  for  It  at  his  ofQce  and  be 
paid  It  to  her.    As  Installments  of  the  prin- 
cipal became  due,  he  informed  her  that  the 
mortgagors  desired  an  extension  of  time  and 
she  granted  it    The  payment  in  question  is 
the  first  and  only  payment  upon  the  prin- 
cipal ever  received  by  defendant    Mrs.  Bar- 
rett did  not  expect  a  payment  at  that  time, 
as  she  had  granted  an  extension  until  July 
10th.     She  testified  to  the  effect  that  she 
never  authorized  defendant  to  collect  any 
part  of  the  principal,  did  not  expect  him  to 
do  so,  and  never  had  any  intimation  that 
he  bad  received  the  money  tn  question,  until 
more  than  two  years  after  he  received  it. 
Defendant  testified  to  the  same  effect    The 
circumstances  attending  the  making  of  the 
loans  and  the  payment  of  the  interest  are 
more  consistent  with  the  theory  that  defend- 
ant was  the  representative  of  the  mortgagors, 
than  with  the  theory  tliat  he  represented 
Mrs.  Barrett     Bnt  even  if  he  represented 
her  in  making  the  loan  and  in  collecting  the 
interest,  it  Is  settled  in  this  state  by  a  long 
line  of  decisions  that  that  fact  did  not  give 
him  authority  to  collect-  the  principal.  -  As 
neither  the  notes  nor  the  mortgage  were  In 
his  possession  and  the  extension  of  time  had 
not  expired,  he  did  not  have  even  sufficient 
apparent  authority  to  receive  the  money  for 
Mrs.  Barrett  to  enable  the  mortgagor  to  In- 
voke the  doctrine  of  estoppel  against  her  in 
the  event  tliat  she  should  briD«  a  civil  ac- 
tion to  collect  the  amount  from  the  mort- 
gagor.   Trull  V.  Hammond,  71  Minn.  172,  73 
N.  W.  642;   Bnrchard  v.  Hull,  71  Minn.  430, 
74  N.  W.  163 ;   Rand  v.  Perkins,  74  Minn.  16, 

76  N.  W.  950 ;    Dwlght  v.  Lena,  75  Minn.  78, 

77  N.  W.  546;  Smith  v.  Fletcher,  75  Minn. 
189,  77  N.  W.  800;  Budd  v.  Broen,  75  Minn. 
316,  7t  N.  W.  979;  Thomas  v.  Swanke,  75 
Minn.  327,  77  N.  W.  981;  Schenk  v.  Dexter, 
77  Minn.  15,  79  N.  W.  526 ;  White  v.  Madl- 
gan,  78  Minn.  286,  80  N.  W.  1125;  St  Paul 
National  Bank  v.  Cannon,  46  Minn.  95,  48 
N.  W.  526,  24  Am.  St  Rep.  189;  Park  v. 
Cross,  76  Minn,  187,  78  N.  W.  1107,  77  Am. 
St  Rep.  630. 

It  goes  without  saying  that  evidence  which 
would  not  sustain  a  finding  in  a  civil  action 
that  defendant  received  the  money  as  the 
agent  of  Mrs.  Barrett  is  not  sufficient  to  sus- 
tain such  finding 'In  a  criminal  prosecutioii. 

Order  reversed. 
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HARRIS  ▼.  SPENOER.    (No.  19332  [1701.) 
(Supreme  Court  of  Minnesota.    Jane  18, 1915.) 

(UvUahut  hv  tJte  Court.) 

1.  Chattel   Mobtoagbs    ^=>188— Vauditt— 

RB8EBVED   RIOHT  TO   DISPOSE   OF   PbOFKBTT. 

Defendant  to  secure  a  pre-existing  debt 
gave  a  diattel  mortgage  to  his  father  covering 
the  fitat  2,500  bushels  of  com  harvested  from 
the  crop  then  growing  on  the  farm  of  the  mort- 
gagor. The  total  crop  was  estimated  by  the 
mortgagor  and  mortgagee  to  be  over  3,000  bush- 
els. It  was  understood  that  the  mortgagor 
might  continue  for  a  time  to  feed  the  small 
amount  of  stock  that  he  had,  but  how  long  this 
was  to  continue  or  whether  the  security  would 
thus  be  impaired,  did  not  appear.  It  is  held: 
The  diattel  mortgage  was  not  void  as  a  matter 
of  law  within  the  rule  that  a  mortgage  of  chat- 
tels coupled  with  an  agreement  that  the  mort- 
gagor may  sell  or  dispose  of  the  mortgaged 
property  as  his  own  without  satisfaction  of  the 
mortgage  debt  is,  as  a  matter  of  law  and  with- 
out reference  to  the  actual  intent  of  the  par- 
ties, fraudulent  and  void  as  to  creditors. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Gent.  Dig.  §S  393-404;  Dec.  Dig.  <S=> 
18S.] 

2.  ATTAOHiauiT   *=>44— OBOtmDB— CoirSTBUO- 
TIVB  E'BAUD— ChaTTEI.  MOKTOAQZS. 

Such  constructive  fraud  in  a  transfer  will 
not  alone  support  an  attachment  made  on  the 
ground  that  a  debtor  has  assigned,  secreted,  and 
disposed  of  his  property  with  intent  to  delay 
or  defraud  his  creditors.  An  actual  personal 
intent  to  defraud  is  necessary.  The  evidence 
justifies  the  decision  of  the  trial  court  that  such 
intent  did  not  exist  in  this  case. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  I  110;  Dec.  Dig.  «s>44.] 

Appeal  from  District  Court,  B],ue  Earth 
County;   W.  Ll  Comstock,  Judge. 

Action  by  C.  C  Harris  against  Albert 
Spencer.  From  an  order  vacating  writ  of 
attachment,  plaintiff  appeals.    AfBrmed. 

Ivan  Bowen,  of  Mankato,  for  appellant 
A.  C.  Bemele,  of  Madelia,  for  respondent. 

BUMN,  J.  Plaintiff  appeals  from  an  order 
of  Um  trial  court  vacating  a  writ  of  attach- 
ment issued  on  an  affidavit  of  his  attorney 
alleging  that  def«idant  "has  assigned,  se- 
creted and  disposed  of  his  property  with  in- 
tent to  delay  or  defraud  his  creditors."  De- 
fendant moved  to  vacate  the  writ  on  affi- 
davits denying  this  allegation,  and  the  mo- 
tion was  heard  on  these  and  further  affida- 
vits In  rebuttal  and  surrebuttal.  The  trial 
court  in  effect  found  this  charge  untrue,  and 
the  question  on  this  appeal  Is,  whether  this 
finding  is  against  the  evidence. 

The  facts,  as  shown  by  the  record,  whidi 
consists  of  the  complaint,  the  affidavits  re- 
ferred to  and  certain  exhibits,  are  as  fol- 
lows: Hans  C.  Larsen  leased  a  farm  to  de- 
fendant for  one  year  from  March  1,  1914,  at 
a  rental  ct  $1,000,  payable  one^alf  Novem- 
ber 1,  1914,  the  balance  Jannary  1,  1916.  In 
Angust,  1914,  Larsen  sold  the  farm  to  plain- 
tiff, and  assigned  the  lease  together  with 
the  notes  which  defendant  had  executed  for 
the  rent.    The  payment  due  November  1,  was 


not  made  and  this  action  was  brought 'to  re- 
cover it  The  facts  relating  to  defendant's 
alleged  disposition  of  his  property  with  in- 
tent to  delay  or  defraud  his  creditors  are 
these:  On  October  20,  1014,  defendant  gave 
to  his  father  a  chattel  mortgage  covering 
the  first  2,500  bushels  of  com  harvested  from 
tlie  1014  crop,  then  standing  and  growing  on 
the  farm.  The  mortgage  recited  that  it  was 
given  to  secure  an  indebtedness  of  $1J200 
dne  from  defendant  to  his  father.  l%e  affi- 
davits of  the  father  and  son  tend  to  show 
that  this  was  a  bona  fide  indebtedness,  and 
hence  that  there  was  a  consideration  for 
the  mortgage.  There  Is  nothing  to  contradict 
this,  and  we  must  assume  it  to  be  the  fact 
Defendant  was  Indebted  to  the  others  at  the 
time,  and  his  stock  and  other  personal  prop- 
erty on  the  farm  was  covered  with  chattel 
mortgages.  He  had  no  unincumbered  prop- 
erty except  the  corn.  The  mortgage  to  his 
father  was  undoubtedly  a  preference,  but  of 
course  It  does  not  follow  that  it  was  void 
as  against  otbet  creditors.  Crookston  State 
Bank  v.  Lee,  124  Minn.  112,'  144  N.  W.  483. 
The  claim  of  fraud  in  the  mortgage  is  based 
upon  the  statement  In  the  affidavit  of  de- 
fendant that  the  yield  in  the  field  described 
in  the  mortgage  was  estimated  by  defend- 
ant and  his  father  at  to  exceed  3,000  bushels, 
and  that  it  was  understood  by  the  parties  to 
the  mortgage  at  the  time  it  was  given,  that 
it  might  be  necessary  for  defendant  to  feed 
stock  which  he  had  on  the  premises  wltli 
some  of  the  corn  thereon,  and  upon  the  state- 
ment in  {he  affidavit  of  defendant's  father 
that  he  estimated  the  yield  at  more  than 
3,000  bushels,  and  that  the  clause  in  the 
mortgage  providing  that  it  should  cover  the 
first  2,500  bushels  of  com  grown  was  not 
Intended  "to  prevent  or  Interfere  with  his 
properly  feeding  his  stock  on  the  premises." 
[1]  1.  Plaintiff  argues  that  this  under^ 
standing  that  the  mortgagor  might  use  the 
oom  to  feed  his  stock  renders  the  mortgage 
fraudulent  and  void  as  against  creditors. 
He  seelts  to  bring  the  case  within  the  prln-> 
dple  that  a  mortgage  of  chattels  coupled 
with  an  agreement  that  the  mortgagor  may 
retain  possession  of  the  mortgaged  property 
and  sell  or  dispose  of  it  as  his  own  without 
satisfaction  of  the  mortgage  debt,  is  as  a 
matter  of  law  and  withont  reference  to  the 
actual  intent  of  the  parties,  fraudulent  and 
void  as  against  the  mortgagor's  creditors 
and  subsequent  purchasers  and  mortgagees. 
This  is  well-established  law,  as  shown  by  the 
cases  hereafter  cited.  It  Is  further  well 
settled  that  if  the  Intent  that  the  mortgagor 
may  retain  possession  of  the  goods  and  dis- 
pose of  them  as  owner  is  apparent  in  the 
mortgage  itself,  the  existence  of  such  intent 
is  to  be  determined  by  the  court,  otherwise 
the  existence  of  the  intent  is  a  question  for 
the  Jury  upon  the  evidence;  but  in  every 
case,  if  the  intent  is  found  to  exist,  the  law 
declares    the    mortgage    to    be    fraudulent 
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Snch  la  the  language  of  the  opinion  in  Hor- 
ton  T.  WlUlams,  21  Minn.  187,  following 
Chophard  v.  Bayard,  4  Minn.  533  (6U.  418), 
and  Gere  v.  Murray,  6  Minn.  305  (GIL  213). 
In  the  case  at  bar  the  mortgage  on  Its  face 
did  not  authorize  the  mortgagor  to  dispose 
of  the  property  aa  his  own,  but  a  mortgage 
is  void  as  against  creditors  where  the  author- 
ity to  the  mortgagor  to  dispose  of  the  prop- 
erty as  his  own  is  not  given  by  the  mortgage 
itself,  but  by  a  separate  agreement,  written 
or  oral.  Horton  t.  Williams,  supra;  Stein 
T.  Munch,  24  Minn.  300;  Pierce  t.  Wagner, 
64  Minn.  265,  66  N.  W.  977,  67  N.  W.  537. 
Bat  tlie  evidence  in  the  present  case  does 
not  Justify  us  in  saying  that  the  decision  of 
the  trial  court  is  not  sustained.  We  must  as- 
sume the  fact  to  be  as  stated  in  the  affidavits 
of  defendant  and  his  father  that  there  were 
TjOO  bushels  of  com  not  covered  by  the  mort- 
gage, and  we  are  not  at  liberty  to  say  that 
the  few  animals  that  defendant  owned 
would  eat  their  way  into  the  security  before 
the  mortgaged  com  was  harvested  or  before 
the  note  became  due. 

[2]  2.  In  any  event  this  would  be  but  con- 
stractive  fraud,  as  distinguished  from  actual 
fraud.  Constructive  fraud  in  permitting  a 
mortgagor  of  chattels  to  dispose  of  or  use  the 
mortgaged  property  would  be  ground  for  de- 
claring the  mortgage  void  aa  against  other 
creditors,  but  It  is  not  sufficient  to  support 
an  attachment  made  on  the  ground  that  the 
defendant  has  disposed  of  his  property  with 
intent  to  defraud  his  crodltors.  The  weight 
of  authority  is  clearly  that  an  actual  per^ 
sonal  intent  to  delay  or  defraud  creditors  ia 
necessary  to  support  an  attachment  This 
Is  practically  held  in  Crookston  State  Bank 
V.  Lee,  supra.  See  note  to  Weare  Commis- 
sion Co.  V.  Draley,  30  L.  R.  A.  465.  Wheth- 
er this  intent  existed  In  tCe  case  at  bar  was 
a  question  of  fact  for  the  trial  court  We 
have  considered  carefully  the  different  al- 
leged badges  of  fraud  in  the  making  of  tbe 
chattel  mortgage  and  are  unable  to  reach  the 
conclusion  that  the  finding  that  no  such  in- 
tent existed  is  not  supi>orted  by  the  evidence. 

Order  affirmed. 

SCHALLER,  J.,  took  no  part 


LAWRENCE  v.  STREETER  et  aL 

(No.  19359  [252].) 

(Snpreme  Court  of  Minnesota.    June  11,  1916.) 

(Syllabiu  h»  ike  OourtJ 

JoiKT  Adventobeb  «=»7  —  AcTO  OuraiDE 
Scope  of  Joint  Business— Liabiltty. 
Defendant  Strecter  contracted  in  his  own 
name  to  purchase  a  large  quantity  of  real  es- 
tate, and  subsequently  contracted  in  bis  own 
name  to  sell  such  real  estate  to  plaintiff.  Plain- 
tiff rescinded  tbe  contract  for  fraud,  sued  to  re- 
cover the  payments  made,  and  recovered  a  ver- 
dict therefor  against  Strceter.  He  also  sought 
to  recover  against  defendant  O.  W.  Kerr  Com- 
pany,   on    the   claim    that    that   company    had 


made  a  contract  with  Streeter  to  engage  in  a 
joint  business  and  had  made  a  settlement  with 
him  in  respect  to  such  business,  which  made 
that  company  responsible  for  his  acts.  In  the 
transactions  complained  of  Streeter  purported 
to  act  solely  for  himself,  and  plaintiff  dealt 
with  him  under  tbe  supposition  that  he  was 
acting  solely  for  himself,  and,  as  such  trans- 
actions were  outside  the  scope  of  the  joint  busi- 
ness in  which  Streeter  and  the  Kerr  Company 
were  engaged,  that  company  is  not  liable  for 
the  wrongful  acts  in  qnestion. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Cent  Dig.  S  8;  Dec.  Dig.  <S=>7.] 

Appeal  from  District  Court,  Hennepin 
County ;  William  E.  Hale,  Judge. 

Action  by  Cteorge  C.  lAwrence  against 
James  B.  Streeter  and  another.  From  de- 
nial of  new  trial,  plaintiff  appeals.    Affirmed. 

O'Brien,  Xoung  &  Stone,  of  St  Paul,  for 
appellant  Koon,  Whelan  &  Hempstead,  of 
Minneapolis,  for  respondents. 

TAYLOR,  C.  On  November  29,  1911,  de- 
fendant Streeter  entered  into  a  contract  with 
the  Blrchwood  Lumber  Company  for  the  pur- 
chase of  5,279.79  acres  of  land  located  in 
Aitkin  county.  The  contract  stated  that  the 
purchase  price- was  the  sum  of  $52,797.90,  of 
which  the  sum  of  |16,239.47  had  been  paid, 
and  provided  for  payment  of  the  remainder 
thereof  in  installments  upon  dates  specified 
therein.  Streeter  exhibited  this  contract  to 
plaintiff,  and  on  December  18,  1911,  con- 
tracted to  convey  the  land  to  him  upon  the 
same  terms  upon  which  it  had  been  pur- 
chased from  the  lumber  company,  with  a 
further  agreement  that  the  profits  arising 
from  a  resale  of  the  land  should  be  divided 
between  them.  Plaintiff  paid  Streeter  $16,- 
350,  and  on  MaTch  1,  1912,  paid  the  Birch- 
wood  Lumber  Company  an  Installment  of  the 
purchase  price  which  fell  due  on  that  date, 
and  on  May  31,  1012,  paid  the  taxes  upon  the 
land.  In  August,  1912,  plaintiff  rescinded 
the  contract  for  fraud  practiced  upon  bim 
by  Streeter,  and  in  October,  1912,  brought 
this  action  to  recover  the  amounts  he  bad 
paid.  He  made  the  O.  W.  Kerr  Company  a 
codefendant  with  Streeter,  and  alleged  tliat 
Streeter  was  associated  with  that  company 
in  business,  and  represented  that  company 
as  well  as  himself  while  conmiitting  the  acts 
which  constituted  the  fraud.  The  trial  re- 
sulted in  a  verdict  against  both  defendants 
for  the  full  amount  claimed.  Tliereafter  tbe 
trial  court  granted  a  new  trial  to  defendant, 
O.  W.  Kerr  Company,  but  the  original  ver- 
dict still  stands  in  full  force  against  defend- 
ant Streeter.  At  the  second  trial  it  was 
admitted  that  Streeter  was  guilty  of  tbe 
fraud  charged,  and  the  question  litigated 
was  whether  tbe  relations  between  Streeter 
and  the  O.  W.  Kerr  0>mpany  were  such  as 
to  render  that  company  liable  in  damages 
for  the  wrongful  acts  of  Streeter.  At  tbe 
close  of  the  trial  the  court  dismissed  the-  ac- 
tion as  to  the  O.  W.  Kerr  Company,  on  tbe 
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gronnd  that  the  erlclence  failed  to  establish 
any  cause  of  action  against  that  company. 
Thereafter  plaintiff  made  a  motion  for  a 
new  trial,  and  appealed  from  the  order  de- 
nying bis  motion. 

Plaintiff  had  no  transactions  of  any  kind 
with  the  O.  W.  Kerr  Company,  and  that 
company  not  only  took  no  part  in  the  pur- 
chase by  Streeter  from  the  Birchwood  Lum- 
ber Company,  nor  in  the  sale  by  Streeter  to 
plaintiff,  but  had  no  knowledge  of  any  such 
transactions  until  after  plaintiff  had  con- 
nunmated  his  purchase.  The  O.  W.  Kerr 
Company  Is  a  corporation  located  at  Min- 
neapolis and  engaged  in  the  business  of  sell- 
ing real  estate  upon  commission.  Its  articles 
of  incorporation  prohibit  it  from  incurring 
any  indebtedness  or  liability  for  the  purchase 
of  real  estate.  Defendant  Streeter  was  also 
a  real  estate  agent  residing  in  Minneapolis. 
In  the  early  part  of  August,  1911,  Streeter 
represented  to  the  Kerr  Company  that  he  had 
a  number  of  large  deals  in  progress  which 
he  was  unable  to  complete  for  lack  of  money 
to  defray  traveling  and  other  necessary  ex- 
penses, and  made  a  proposition  to  divide 
profits  if  they  would  supply  him  with  funds. 
This  proposition  resulted  in  the  following 
agreement: 

"August  8,  1911. 

"Mr.  J.  B.  Streeter,  Minneapolis,  Minn.— 
Dear  Sir:  Confirming  our  conversation  of  yes- 
terday, and  upon  your  representation  that  you 
have  several  large  land  deals  pending  and  have 
a  number  of  tracts  of  land  for  sale,  that  you 
also  have  some  prospects  and  prospective  cus- 
touiers  in  view,  you  having  made  ns  the  propo- 
sition to  co-operate  with  you  in  the  handling 
of  these  deals  or  any  other  deals  of  a  similar 
nature  which  you  may  have  or  be  able  to  get, 
in  consideration  of  a  division  of  all  profits  aris- 
ing out  of  or  through  your  work,  50  per  cent, 
of  the  profit  going  to  you  and  50  per  cent  to 
this  company,  we  agree  to  advance  you  expense 
money  to  aid  yon  in  handling  these  deals,  not 
to  exceed  $500  a  month,  commencing  August  1, 
and  ending  January  1,  1912— it  being  under- 
stood that  you  are  to  devote  your  entire  time  to 
the  handling  of  these  so-called  wholesale  tracts; 
that  you  shall  file  with  the  company  here  com- 
plete and  full  description,  and  all  data  pertain- 
ing to  every  deal  of  this  nature  that  comes  to 
yonr  hands  during  this  period,  so  that  this 
company  shall  have  an  opportunity  to  co-oper- 
ate with  you.  It  is  further  understood  that  the 
company  will  aid  you  in  every  way  possible 
in  the  handling  of  any  such  deals  and  the  sales 
made,  either  by  the  company  or  by  you,  on  any 
deals  that  are  in  your  hands  or  any  deals  that 
are  turned  over  to  yon  by  the  company,  the 
profits  to  be  divided  60  per  cent,  to  each  party 
after  first  deducting  out  of  your  interests  any 
moneys  that  have  been  advanced.  It  is  under- 
stood that,  if  no  business  is  done  and  no  profits 
accrue  by  January  1st,  you  shall  not  be  liable 
for  moneys  that  have  been  advanced.  Tou  are 
to  render  the  company  full  report  on  all  deals 
pending,  turning  to  the  company  any  informa- 
tion r^arding  tracts  of  land  received  by  you, 
also  information  regarding  any  prospective  pur- 
chasers, and  keep  the  company  fully  advised 
of  all  negotiations  pending,  either  for  the  sale 
of  any  tract  of  land  or  obtaining  options  or 
listings  upon  any  tracts  of  land.  Any  options 
for  the  sale  of  lands  shall,  at  the  option  of  the 
company,  be  taken  in  the  name  of  the  O.  W. 
Kerr  Company,  or  O.  W.  Kerr,  personally. 
Any  conunisaioa  contracts  or  contracts  repre- 


senting profits    to  be  deposited  for  eollection 

with  the  company,  and  when  collections  are 
made  the  profits  to  be  divided  50  per  cent,  to  be 
paid  to  you  by  the  company  and  50  per  cent 
retained  by  the  company.  The  company  shall 
furnish  you  office  room,  stenographic  service, 
stationery,  and  postage  as  you  require.  I  have 
written  tiiis  letter  in  duplicate,  and,  if  satisfac- 
tory, you  can  note  your  acceptance  of  same,  re- 
taining one  copy  for  yourself  and  returning  the 
other  to  the  company,  and  this  letter  shall  con- 
stitute the  only  contract  and  agreement  between 
us. 

"Yours  very  truly, 

"The  O.  W.  Kerr  Company 
"By  O.  W.  Kerr,  President 
"I   hereby   accept  terms  and  conditions  set 
forth  in  above  letter. 

"J.  B.  Streeter," 

After  the  making  of  this  agreement,  some 
letter  beads  were  printed  for  the  company  in 
which  Streeter  was  designated  as  manager 
of  the  wholesale  department.  He  visited  the 
office  only  occasionally,  but  drew  money  from 
the  company  until,  in  December,  he  had  re- 
ceived in  the  aggregate  between  $2,000  and 
$2,600.  Be  never  made  any  reports  to  the 
company,  and,  when  pressed  to  do  so  from 
time  to  time,  stated  that  he  was  about  closln.!; 
some  profitable  deals  and  would  report  up- 
on them  shortly.  Falling  to  obtain  any  sat- 
isfactory Information  from  Streeter,  the  com- 
pany began  an  investigation  in  the  latter 
part  of  December,  1911,  to  ascertain  what  he 
had  been  doing  and  what  business  he  had 
transacted.  Among  other  things,  they  learn- 
ed that  be  had  had  dealings  with  plaintiff, 
and  sent  a  representative  to  plaintiff's  home 
In  Iowa,  to  whom  plaintiff  disclosed  the 
terms  of  the  contract  between  himself  and 
Streeter  for  the  purchase  of  the  Aitkin  county 
land.  They  also  Interviewed  the  Birchwood 
Lumber  Company  concerning  the  contract  be- 
tween that  company  and  Streeter,  but  plain- 
tiff objected  to  the  reception  In  evidence  of 
the  Information  so  obtained,  and  it  was  ex- 
cluded. The  record  discloses  that  on  No- 
vember 28,  1911,  Streeter  received  $11,000 
from  a  transaction  the  nature  of  which  plain- 
tiff would  not  permit  the  company  to  show, 
but  what  the  company  learned  in  respect  to 
Streeter's  other  deals  does  not  appear.  The 
contract  between  Streeter  and  the  company 
expired  by  Its  terms  on  January  1,  1912,  and 
the  company  Insisted  upon  having  a  settle- 
ment On  January  4,  1912,  the  president  of 
the  company  with  his  attorney  met  Streeter 
with  his  attorney  for  the  purpose  of  adjust- 
ing matters.  The  president  asserted  that 
they  had  advanced  over  $2,500  and  had  re- 
ceived nothing,  and  that  Streeter  had  agreed 
to  devote  his  entire  time  to  business  in  which 
the  company  was  Interested,  but  had  broken 
the  agreement  by  almost  entirely  Ignoring 
such  business  and  doing  business  for  himself. 
Streeter  conceded  this,  but  stated  that  condi- 
tions had  changed  since  he  went  in  with  the 
company,  and  that  he  had  acquired  8om« 
capital  of  his  own,  and  had  made  some  deals 
in  which  he  had  made  some  money.  No  ac- 
counting was  attempted  in  respect  to  Street- 
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«r'B  transactlonB,  but  after  some  bickering 
they  agreed  upon  a  settlement,  and  executed 
a  written  agreement  setting  forth  the  terms 
thereof,  which  was  prepared  by  Streeter's  at- 
torney. By  the  terms  of  this  agreement 
Streeter  paid  the  company  $2,000  on  the  date 
thereof,  and  promised  to  pay  them  $2,000 
more  40  days  from  that  date.  The  agreement 
further  recited  that  Streeter  was  the  owner 
of  fire  several  contracts  for  the  purchase  of 
lands,  and  provided  that  In  case  be  succeed- 
ed In  selling  such  contracts,  or  the  lands 
therein  described,  he  should  pay  the  compa- 
ny a  specified  sum  from  the  proceeds  of  each 
contract  so  disposed  of.  The  contract  In  re- 
spect to  the  lands  sold  plalntUT  was  not  one 
of  the  five  so  listed.  Streeter  never  disposed 
of  or  consummated  any  of  the  contracts  so 
listed,  and  nothing  was  ever  received  from 
any  of  them.  The  agreement  further  releas- 
ed and  discharged  each  party  from  all  claims 
and  demands  on  the  part  of  the  other,  and 
particularly  released  and  discharged  Street- 
er from  any  claim  or  demand  on  the  part  of 
the  company  on  account  of  "the  contract  or 
sales  made  to  one  George  C.  Lawrence." 
This  special  provision  in  reference  to  the 
contract  with  plaintiff  was  Inserted  at 
Streeter's  Instance.  This  settlement  was 
made  on  January  4,  1912,  and  the  fraud  per- 
petrated upon  plaintiff  by  Streeter  was  not 
discovered  by  either  plaintiff  or  the  company 
until  the  following  August 

Although  conceding  that  the  company  had 
no  knowledge  of  the  transactions  complained 
of,  plaintiff  seeks  to  fasten  liability  upon 
them  by  virtue  of  their  contract  with  Street- 
er and  of  the  settlement  made  with  him. 
In  his  transactions  with  plaintiff,  Streeter 
purported  to  be  acting  for  himself  only,  and 
plaintiff  dealt  with  him  upon  that  supposi- 
tion, and  did  not  understand  that  the  Kerr 
Company  had  any  connection  with  the  mat- 
ter. Ck>nsequently  no  question  as  to  Street- 
er's apparent  authority  is  Involved,  but  only 
the  question  as  to  whether  he  in  fact  rep- 
resented and  acted  for  the  Kerr  Company  iu 
such  transactions.  Streeter  entered  Into  a 
contract  in  his  own  name  to  purchase  a  large 
quantity  of  land,  and  obligated  Umself  to 
pay  a  large  amount  of  money  for  it  This 
contract  was  not  an  option,  but  an  agree- 
ment to  buy  and  pay  for  the  land.  A  care- 
ful examination  of  the  contract  between 
Stricter  and  the  Kerr  Company  discloses 
that  Streeter  is  nowhere  authorized  to  make 
any  such  contract  on  behalf  of  the  Kerr  Com- 
pany as  he  made  with  the  Birchwood  Com- 
pany. Neither  is  he  authorized  to  obli- 
gate the  Kerr  Company  to  purchase  and 
pay  for  any  land  whatever.  The  char- 
ter of  that  company  prohibited  it  from 
incurring  any  indebtedness  for  the  purchase 
of  land,  and  its  contract  with  Streeter  can- 
not be  construed  as  authorising  Streeter  to 
Impose   Indebtedness  upon  It  for  such  pur- 


poses. Whatever  may  have  been  tibe  rela- 
tions between  Streeter  and  the  Kerr  Com- 
pany, it  is  clear  that  the  transactions  in  ques- 
tion were  outside  the  scope  of  the  contract 
between  them.  WhUe  the  profits  derived  by 
Streeter  from  his  contracts  doubtless  had  a 
bearing  in  fixing  the  amount  which  he  agreed 
to  pay  the  Kerr  Company,  there  is  no  pre- 
tense that  he  accounted  to  that  company  for 
such  profits,  or  undertook  to  do  so.  He  Iiad 
received  $11,000  in  one  sum,  and  appears  to 
have  received  profits  from  other  deals  the 
amount  of  which  is  not  shown.  Plaintiff 
paid  him  the  sum  of  $16,360  to  reimburse 
him  for  the  cash  payment  which  he  claimed 
to  have  made  to  the  Birchwood  Company.  It 
was  discovered  in  August  that  he  had  paid 
that  company  no  more  than  $3,000,  and  con- 
sequently had  received  from  plaintiff  over 
$13,000  more  than  he  was  entitled  to;  but 
no  claim  is  made  that  he  divided  this  money 
with  the  Kerr  Company,  nor  that  the  Kerr 
Company  had  any  knowledge  of  the  matter 
until  long  after  the  settlement  In  this  set- 
tlement the  Kerr  Company  did  not  take  over 
any  of  Streeter's  contracts,  nor  undertake  to 
carry  out  or  consummate  any  such  contracts, 
nor  to  assist  Streeter  In  carrying  out  or  con- 
summating them ;  an4  it  cannot  f>e  held 
that,  by  the  agreement  for  settlement  they 
adopted  or  ratified  his  transactions,  so  as  to 
make  such  transactions  their  own,  or  so  as 
to  render  them  liable  for  his  wrongdoing  in 
respect  thereto.  As  he  had  no  authority  to 
make  the  contracts  in  question  for  or  on  be- 
half of  the  Kerr  Company,  and  as  that  com- 
pany has  not  adopted  or  ratified  such  con- 
tracts, the  learned  trial  Judge  was  correct  la 
his  conclusion,  and  the  order  appealed  from 
is  affirmed. 
Order  affirmed. 


MOSES  T.  ST.  BARNABAS  HOSPITAL 

(No.  19147  {93].) 

(Supreme  Court  of  Minnesota.    June  U,  1915.) 

(SuUalui  bv  the  Court.) 

HosprrALS  «=a7  —  Neoliobncb  or  Attend- 
ants—SuFficiiiNCT  OF  EVIDSNCB. 

In  an  action  to  recover  for  injnriea  sus- 
tained by  plaintiff  when  a  patient  at  defendant's 
hospital,  caused  by  the  alleged  incompetence  and 
negligence  of  hospital  attendants,  it  is  held  that 
the  evidence  fails  to  sustain  the  allegations  of 
incompetence  or  negligence,  and  that  the  action 
was  properly  dismissed. 

[Ed.  Note.— For  other  cases,  see  Hospitals, 
Cent  Dig.  §  13 ;   Dec.  Dig.  <S=>7.] 

Appeal  from  District  Court  Hennepin 
County;   William  E.  Hale,  Judge. 

Action  by  Cassie  R.  Moses  against  the  St 
Barnabas  Hospital.  From  denial,  of  new 
trial,  plaintiff  appeals.    AfiSrmed. 

Paul  J.  Thompson  and  M.  A.  Hessian,  both 
of  Minneapolis,  for  appellant.  George  S. 
Qrlmes  and  Gordon  Grimes,  both  of  Minne- 
apolis, for  respondent 
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BBOWN,  a  X  Plalnttfl  waa  a  patfeat  at 
the  kospital  owned  and  operated  bj  defend- 
ant In  the  city  ot  Mlnneapolla,  and  brought 
this  action  to  reeover  damages  tor  inJarUa 
suatained  by  her  while  such  patient,  caneed 
by  the  alleged  negligence,  incompetence,  and 
carelessness  of  the  nurses  who  were  assigned 
to  care  for  and  attend  pOalntlff.  The  aUega> 
tions  of  the  complaint  respecting  the  negli- 
gence of  defendant  were  put  hi  Issue  by  the 
answer.  The  action  waa  dismissed  on  the 
trial  at  the  close  of  plaintiff's  case,  and  she 
appealed  from  an  order  denying  a  new  trial. 

The  only  qaesttcm  demanding  attention, 
and  this  does  not  require  extended  discus- 
sion, la  whether  any  evidence  was  presented 
wtiich  would  Justify  submitting  to  the  jury 
tbe  issue  of  tlie  competency,  qnaliflcatlixis,  or 
negligence  of  the  nurses  who  were  assigned 
to  the  care  of  plaintiff.  Our  examination 
brings  to  Ught  no  such  evidence.  The  con-; 
tentlon  of  plaintiff  waa  that  she  contracted 
cystitis  by  the  negligent  use  by  the  nurse  at 
an  unclean  catheter.  While  tbe  evidence 
shows  that  a  catheter  was  empAoyed  in  her 
treatment,  by  two  of  the  nurses,  there  is  no 
evidence  whatever  that  it  was  unclean,  or 
not  In  proper  condition  for  use.  No  witness 
gave  any  testimony  tending  directly  or  indi' 
rectly  to  estabUah  that  fact  The  opinion  of 
tbe  physician,  called  by  plaintiff,  that  in  bis 
opinion  plaintiff's  trouble  was  occasioned  by 
the  use  of  a  "dirty  catheter,"  Is  not  founded 
upon  any  evidence  In  the  case,  and  waa  the 
naked  conclnsfon  of  the  witness.  Oyatitis 
does  not  necessarily  follow  from  the  use  of  a 
catheter,  it  may  be  cozitracted  In  other  ways, 
and  no  Inference  can  be  indulged  in  tbe  case 
at  bar  that  its  use  was  tbe  cause  of  plaln- 
tilTs  Infection,  or  that  it  was  unclean  and 
not  in  proper  condition  for  use. 

This  disposes  of  tbe  case,  and  it  becomes 
unnecessary  to  coneAder  tbe  other  question 
presented,  namely,  whether  defendant  ki  a 
charltaMe  aasociatioa  and  exempt  front  lla* 
hillty  for  the  nceligenee  Ct  its  servants. 

Order  afilrmed. 


POB  et  al.  V.  OAMIQRON  et  al. 
(No.  19195  [122].) 

(Supreme  Court  of  Minnesota.    June  11,  1915.) 

fSyttabut  &y  the  Court.) 

1.  Pbiwcipai,    Awn    SuBirrT    <8=»100  —  Dts- 

CHAROE   OF   SUBBTT— CBAKOK   IN   BmUDIItO 
COMTBAOT. 

A  surety  company  issued  its  bond  to  secure 
the  performance  of  a  building  contract;  the 
suretyship  contract  provided  for  the  payment 
of  an  annual  premium  until  the  surety  wae  dis- 
chaTKed  of  liability,  and  until  "leitally."  notified 
of  such  discharge;  tbe  surety  was  discharged  by 
operation  of  law  by  reason  of  a  change  of  tbe 
building  contract,  agreed  to  by  the  parties  there- 
to bat  without  notice  to  or  the  consent  of  the 
surety;  the  surety  was  not  "legally"  or  oth; 
erwise  notified  of  the  disciiaige  so  brought  about 
In  an  action  by  tbe  receivers  of  the  surety 
company   to   recover    a   premium    subsequently 


faiUog  due.  dtfendants,  prinelpals  in  the  bond, 

interposed  In  defense  the  discluurge  of  the  surety. 
It  is  held:    That  the  change  in  the  building 
contract  discharged  the  surety  from  further  lia- 
bility, 

[Bid.  Note^-For  other  eases,  see  Principal  and 
Surety,  Cent  Dig.  U  162-166;  Dec.  Dig.  <8=» 
100.] 

2.  Insukakce  d=3l81— Sdrety  Bond— Actios 

FOB  PbEMIUU  —  DSFENSI  —  DiSCHABQK  OF 
SUBETT. 

That  since  the  surety  had  in  fact  lieen  dis- 
charged from  liability,  and  was  no  longer  bolden 
on  the  bond,  there  was  no  consideration  for  the 

Premiums   thereafter    to   become   due,   and  ■  the 
ischarge  may  be  Interposed  in  defense  to  the 
action. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  391;   Dec.  Dig.  <&5>1S1.1 

S.    IlVSUBANOB  #9181— SUBTFT  BOND— ACTIOK 

FOB    Pbxhium  —  Defense  —  Dibobaboe    of 

SUBETI. 

The  mere  failure  of  the  principals  in  the 
bond  to  formally  notify  the  surety  of  its  di»- 
dtarge  is  not  sufficient  basis  for  holding  them 
liable  for  premiums  subsequently  accruing. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  391;  Dec  Dig.  «=»181.] 

Appeal  from  District  Court,  Hennepin 
County;  1.  N.  Molyneaux,  Judge. 

Action  by  Edwin  W.  Poe  and  others,  as 
receivers  of  tbe  United  States  Surety  Com- 
pany, against  Aaron  P.  Cameron  and  others, 
copartners  as  Cameron  &  Company.  Judg- 
ment for  plaintiffs,  and,  from  denial  of  mo- 
tion for  amendments  of  oonelusions  of  law 
and  for  Judgment  or  new  trial,  defendants 
appeftl.    Eemaaded,  with  directions, 

C.  D,  &  K.  D.  O'Brien,  of  St  Paul,  for  ap- 
pellants. Arthur  M.  Higgins,  of  Minneapo- 
lis, for  respondents. 

BROWN,  C.  J.  Action  to  recover  a  pre- 
mium alleged  to  be  due  upon  a  surety  bond 
executed  by  the  United  States  Surety  Com- 
pany to  secure  tbe  performance  of  a  certain 
contract  entered  into  by  defendants  vilth  a 
third  person.  Defendants  Interposed  in  de- 
feiise  the  discbarge  of  the  surety  from  tbe 
obligations  on  tbe  bond  before  tbe  premium 
became  due.  Plaintiffs  bad  Judgment,  after 
trial  before  tbe  court  without  a  Jury,  and  de- 
fendants appealed  from  an  order  denying 
their  motion  for  an  amendment  of  tbe  con- 
clusions of  law,  and  for  Judgment,  or  a  new 
trlaL 

The  cause  was  submitted  to  the  court  be- 
low upon  the  pleadings  and  an  agreed  state- 
ment of  facts.  Tbe  facts  as  so  agreed  upon 
are  as  follows: 

In  February,  1910,  defendants  entered  Into 
a  contract  for  tbe  erection  and  construction 
of  a  building  for  George  Benz  &  Sons.  To 
secure  the  performance  of  tbe  same  and  to 
indemnify  Benz  &  Sons  from  loss  or  damage 
resulting  from  a  breach  of  the  contract,  de^ 
fendants  procured  from  the  United  States 
Surety  Company  an  Indemnity  or  surety 
bond,  payable  to  Bens  &  Sons,  In  considera- 
tion of  which  defendants  agreed  to  pay  to 
the  Surety  Company  "the  sum  of  $274.48,  per 
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ansnin  In  advance  undl  said  ITnited  States 
Surety  Company  shall  In  the  manner  pro- 
vided by  law,  be'dlscharged  or  released  from 
any  liability  upon  the  bond,  and  until  the 
proper  legal  evidence  of  such  discharge  pr 
release  be  served,"  upon  the  company.  The 
bond  contained  a  provision  to  the  effect  that 
no  change  In  the  plans  for  the  construction 
of  the  building  should  be  made  by  the  owner 
of  the  building  and  the  contractors  without 
notice  to  and  the  consent  of  the  surety.  The 
first  premium  was  paid  March  2,  1910,  and 
work  upon  the  building  was  thereafter  com- 
menced by  defendants.  In  June  following, 
the  plans  for  the  building  were  changed  by 
agreement  between  the  owner  and  contrac- 
tors, without  the  consent  of  or  notice  to  the 
surety  company,  and,  as  stated  in  the  agreed 
statement  of  facts,  "contrary  to  the  provi- 
sions concerning  such  changes  In  such  bond." 
The  building,  in  conformity  with  the  cliang- 
ed  plans,  was  fully  completed  on  AprH  15, 
1911,  and  no  default  rendering  the  surety  lia- 
ble is  claimed.  The  second  annual  premium 
fell  due  March  2,  1011,  a  month  and  a  half 
prior  to  the  date  of  the  completion  ot  the 
building.  PlalntlfTs  were  appointed  receiv- 
ers of  the  surety  company  In  January,  1911, 
and  they  brought  this  action  in  1913  to  re- 
cover the  unpaid  second  annual  premium. 

It  is  contended  by  plaintiffs  in  support  of 
their  right  of  recovery:  (1)  That  a  release 
or  discharge  of  the  surety  la  not  shown  by 
the  agreed  statement  of  facts;  (2)  that  the 
discharge  of  the  surety  company  by  the 
change  in  the  building  plans  without  Its  con- 
sent is  not  available  to  defendants,  the  prin- 
cipals in  the  bond,  as  a  defense  to  the  action ; 
and  (3)  that  until  the  legal  evidence  of  such 
discharge  or  release  has  been  served  upon 
the  surety  company  by  the  insured,  or  by  the 
purchaser  of  the  bond,  the  liability  to  pay 
premiums  continues,  regardless  of  the  fact 
tliat  liability  under  the  bond  has  terminated. 

[1]  1.  It  is  clear  from  the  agreed  state- 
ment of  facts  that  the  change  in  the  build- 
ing plans,  "contrary  to  the  provision  of  the 
bond,"  and  without  the  consent  of  the  sure- 
ty, prima  fade  at  least  wholly  released  the 
surety  from  further  llabUlty.  The  claim  of 
plaintiffs  tlmt  the  change  does  not  appear 
to  have  affected  the  undertaking  of  the  sure- 
ty, and  therefore  not  sufficient  to  discharge 
Us  obligations  under  the  bond,  is  directly  op- 
posed to  the  stipulated  fact  that  the  cliange 
was  "contrary  to  the  provisions  of  the  bond." 
If  the  change  was  contrary  to  the  bond.  It 
must  necessarily  have  been  In  violation  of 
its  express  terms.  The  original  plans  called 
for  the  construction  of  a  hotel  building,  and 
they  were  changed  so  as  to  provide  for  an 
office  building.  The  particulars  are  not  stat- 
ed, and  we  are  only  Informed  that  the  change 
was  contrary  to  the  provisions  of  the  bond. 

[2]  2.  The  remaining  questions,  namely, 
whether  the  discbarge  of  the  surety  Is  avail- 
able to  defendants,  principals  In  the  bond,  as 
a  defense  to  the  action,  and  whether  plain- 
tiffs may  recover  upon  the  naked  ground  that 


tbe  surety  was  not  legally  and  formally  noti- 
fied of  the  discharge,  do  not  require  extend- 
ed discussion.  The  precise  contention  ot 
plaintiffs  is  that  the  dlsdiarge  of  the  sare- 
ty  is  not  a  defense  to  the  action,  and  in  any 
event  that,  under  the  contract,  until  legal 
evidence  of  discharge  or  release  has  been 
served  upon  the  surety,  liability  for  the  pay- 
ment of  premiums  continues.  We  do  not  sus- 
tain these  contentions.  The  surety  was  dis- 
charged from  all  obllgattons  under  the  bond 
on  June  10,  1910,  the  date  of  the  modified 
contract,  and  no  risk  or  responsibility  was 
thereafter  carried  or  assumed  by  It  respect- 
ing the  performance  of  tbe  buUdlng  contract. 
From  that  date  there  was  no  consideration 
for  the  promise  of  defendants  bo  continue  tbe 
payment  of  premiums,  and  clearly  they  may 
Interpose  that  fact  as  a  defense  to  the  ac- 
tion. Tbe  facts  bring  the  case  within  the 
rule  applied  in  insurance  contracts  to  tbe  ef- 
fect that  a  breach  or  violation  of  the  terms 
of  the  policy  by  the  Insured  which  will  re- 
lieve the  company  from  liability  thereunder 
will  'also  relieve  tbe  Insured  from  further 
tlabill^  for  premiums  to  become  due  there- 
after. 2  Cooley,  Ins.  Briefs,  956;  Mutual 
Assur.  Society  v.  Holt,  29  Va.  612;  Stockley 
V.  Ins.  Co.,  92  Md.  326,  48  AtL  69.  The  case 
is  unlike  the  class  of  insurance  contracts 
where  the  question  o[  discharge  of  liability 
under  the  policy  for  a  breach  of  its  terms 
by  the  insured  vests  In  the  insurance  com- 
pany the  option  to  declare  a  forfeiture.  In 
such  case  the  company  may  take  advantage 
of  the  breach  or  elect  to  waive  the  same. 
Where  there  la  a  waiver  the  company  may 
recover  unpaid  premiums.  In  the  case  at 
bar  the  release  and  discharge  of  tbe  surety 
followed  as  a  matter  of  law  upcm  the  change 
in  the  building  contract  widiout  Its  consent, 
and  no  action  on  the  part  of  tbe  surety  was 
necessary  to  render  tbe  discharge  effective. 
And  tbough  the  surety  might  have  waived 
the  breach,  there  is  no  evidence  or  <Aalm  of 
such  waiver  other  than  tbe  commencement  of 
this  action  by  the  receivers  of  the  company, 
long  after  the  termination  of  the  relations 
between  the  parties,  and  at  a  time  when  no 
question  of  the  liability  of  tbe  surety  could 
arise. 

[3]  Nor  should  plaintiffs  be  permitted  to 
recover  upon  the  narrow  ground  that  the 
surety  was  not  notified  of  the  discharge.  If 
tbe  discharge  of  the  surety  was  in  any  meas- 
ure dependent  upon  the  notice,  a  different 
question  would  be  presented.  Sndi  is  not 
the  case.  The  release  was  effective  in  fact 
without  the  notice,  the  surety  was  in  no  way 
prejudiced  by  the  failure  of  defendants  to 
give  It,  and  carried  no  risk  or  responsibility 
thereafter. 

We  therefore  bold,  on  the  facts  present- 
ed, that  the  court  erred  In  denying  defend- 
ants' motion  for  an  amendment  of  its  con- 
clusions of  law,  and  the  cause  will  be  re- 
manded with  directions  to  so  amend  them 
as  to  award  Judgment  to  defendants. 

It  Is  so  ordered. 


Digitized  by 


Coogle 


lUnn.) 


WOODYIU:<Ei  y.  MOBBIIiZi 


131 


WOODVIUiB  T.  MOBBILIi. 

(No.  18211  [184].) 

(Suiueme  Goort  of  MinnesoU.    Jane  18,  1915.) 

(Svllabug  ly  the  Court.) 

1.  Wnxs  ®=»52  —  Mental  Capacitt  —  Pbe- 

«U  MITION— HEBTITTAI.. 

A  person  who  hu  been  adjudged  insane  and 
committed  to  an  insane  hospital,  though  at  lib- 
erty on  parole,  but  not  discnarged,  is  presumed 
to  be  mentally  incompetent  to  make  a  will. 
The  presumption  is  not  conclasive,  and  may  be 
rebutted  by  showing  that  the  derangemeDt  of 
mind  was  not  general,  but  limited,  and  had  no 
necessary  reference  to  the  subject-matter  of  the 
will 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  101-110;  Dec.  Dig.  «ss>52.] 

2.  WnxB  «=alfl8— BmouTioN— Undub  Irfltj- 

KHCK. 

XJndne  influence  necessary  to  set  aside  a 
will,  must  appear  from  aiiirmative  evidence, 
and,  apart  from  declarations  of  the  testator,  be 
of  a  character  to  destroy  the  free  agency  of  the 
testator  in  the  disposition  of  his  property.  In 
re  Hess,  48  lilinn.  504,  61  N.  W.  614,  31  Am. 
St.  Rep.  665,  followed  and  applied. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  421-43T;   Dec.  Dig.  <8=>166.] 

3.  Wills  «=>55,  166— Validitt— Test  amen - 
TABT  Capacttt— Uhdob  Iwixuknob— 8ur- 
nciKMcr  or  Uvidenck. 

The  trial  court  found  as  facts  that  testa- 
tor was  of  sound  and  disposing  mind,  and  that 
the  will  in  contest  was  not  procured  by  fraud 
or  undue  influence.  It  is  held  that  the  findings 
are  not  clearly  or  manifestly  against  the  evi- 
dence, within  the  rule  guiding  this  court  in  the 
review  of  such  questions. 

[Ed.  Note.— For  other  cases,  see  WOls,  Cent. 
Dig.  IS  137-1^8,  161,  421-437 ;  Dec.  D{g.  «S3 
55,  166.] 

Appeal  from  District  Ooart,  Bice  County ; 
Artbnr  B.  Childress,  Judge. 

Action  by  Rboderldc  M.  Woodrllle  against 
Frank  B.  Morrill.  £Yom  denial  of  new  trial, 
plaintiff  appeals.    Affirmed. 

J.  W.  Le  Crone,  of  Faribault,  and  Joseph 
Donaldson,  of  Northfleld,  for  appellant.  Lu- 
cius A.  Smith,  of  Faribault,  and  Frank  H. 
Morrill  and  Frank  H.  Castner,  both  of  Min- 
neapolis, for  respondent. 

BHOWN,  O.  J.  Robert  W.  Woodvllle,  a 
resident  of  Rice  county,  died  on  the  17th  day 
of  March,  1913,  leaving  what  purported  to 
be  his  last  will  and  testament,  In  and  by 
which  he  disposed  of  all  and  singular  his 
property  and  effects.  Subsequent  to  his  death 
the  will  was  duly  presented  to  the  probate 
court  for  allowance.  Appellant,  a  brother  of 
the  testator,  appeared  and  contested  the  al- 
lowance and  probate  of  the  will  upon  the 
grounds:  (1)  That  the  testator  was  of  un- 
sound mind  and  without  testamentary  ca- 
pacity ;  and  (2)  that  the  will  was  procured  by 
fraud,  duress,  and  undue  influence.  After 
hearing  before  the  probate  court  the  grounds 
of  contest  were  held  not  sustained  by  the  evi- 
dence, and  the  wiU  was  allowed  and  duly 
admitted  to  probate.  Contestant  appealed  to 
the  district  court,   where  the  Issues  were 


tried  before  the  court  without  a  Jury,  and  re- 
sulted In  an  afkmance  of  the  order  of  the 
probate  court ;  the  district  court  having  found 
that  testator  was  of  sound  luid  disposing 
mind,  and  that  the  will  was  not  procured  by 
fraud  or  undue  influence.  Contestant  ap- 
pealed from  an  order  denying  a  new  triaL 

The  only  question  presented  by  the  record 
Is  whether  the  evidence  sufBclently  supports 
the  findings  of  the  trial  court  Upon  that 
question  our  condusion,  after  a  somewhat 
full  and  careful  consideration  of  the  evi- 
dence, is  that  the  findings  cannot,  within  the 
rule  guiding  this  court  in  the  determination 
of  such  questions,  be  disturbed.  If  it  be  con- 
ceded that  thla  court  would  not  have  reached 
the  conclusimt  that  testator  was  mentally 
competent  at  the  time  of  the  execution  of 
the  will,  bad  the  question  originally  been 
submitted  here,  that  furnishes  no  sufficient 
reason  for  OTertumlng  the  findings  of  the 
trial  cotwt.  1  Dunnell's  Dig.  415.  To  Jus- 
tify that  result  the  findings  must  be  clearly 
and  manifestly  against  the  evidence.  1  Dun- 
nell's Dig.  411.  Buck  T.  Buck,  126  Minn. 
276,  148  N.  W.  117.  We.  are  unable  to  reach 
that  coacluslon  In  the  case  at  bar. 

[1]  1.  Testator  was  a  native  of  the  state  of 
Massachusetts  but  removed  to  and  took  up 
his  residence  at. or  near  Northfield,  in  this 
state,  nuiny  years  ago,  where  he  remained 
until  his  death,  living  the  life  of  a  bachelor 
until  of  the  age  of  about  76  years.  He  was 
eccentric,  and  singularly  peculiar  in  his  hab- 
its of  life,  yet  industrious  and  accumulated 
considerable  property,  which  at  the  time  of 
his  death  was  of  the  value  of  about  $16,000. 
He  had  no  children,  and  his  wife  died  prior 
to  the  execution  of  the  wUl  in  question-  He 
left  Buryiving  him  a  brother,  residing  at 
Minneapolis,  and  two  or  more  nieces  and 
nephews,  By  his  will  he  bequeathed  to  his 
brother,  who  is  blind,  and  to  the  nieces  and 
nephews  the  sum  of  10  cents  each,  and  de- 
vised and  bequeathed  the  remainder  of  his 
property  to  nonrelated  i>ersons  who  had  be- 
friended him,  and  to  certain  colleges,  a 
charitable  Institution,  and  to  the  city  of  his 
residence.  To  the  latter  be  gave  $1,000  for 
the  public  library,  and  $1,000  for  the  support 
of  a  rest  room  to  be  established  by  the  city ; 
to  St  Olaf  s  College,  $1,000 ;  to  the  Odd  Fel- 
lows' Home^  $1,000;  and  the  residue  to 
Carleton  College.  The  colleges  named,  and 
also  the  Odd  Fellows'  Home,  are  located  at 
Northfield,  where  testator  resided  for  many 
years.  One  particularly  significant  feature 
of  the  will  is  the  trivial  bequest  to  his  next 
of  kin.  In  the  year  1904,  then  of  the  age  of 
76,  testator  married  a  young  woman,  who 
died  in  March,  1909,  some  four  years  later. 
Subsequent  to  her  death  testator's  eccentric 
and  peculiar  characteristics  became  more 
conspicuous  and  noticeable.  He  was  anxious 
for  another  wife,  and  advertised  for  one  in 
the  newspapers.    In  response  thereto  several 
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women  applicants  made  vislta  to  Nortbfleld, 
and  he  presented  them  with  gifts  ot  money ; 
to  one  he  gurt  a  diamond  ring.  In  his  eiforta 
in  this  respect  he  spent  oonsiderable  money, 
and  expressed  his  willingness  to  turn  all  his 
property  over  to  the  woman  who  conld  "play 
the  piano,  was  morally  and  intellectnally 
soond,"  and  wonld  marry  him.  His  efforts 
were  not  successfid.  Lunacy  proceedings 
were  duly  commenced  in  the  probate  court, 
and  resulted  on  January  81,  1910,  in  hla 
commitment  to  the  hospital  for  the  Insane. 
In  March  following  a  guardian  was  appoint- 
ed to  control  and  manage  his  property.  He 
complained  Utterly  of  this  commitment,  and 
was  released  on  parole  after  two  months' 
confinement,  remaining  at  literty  until  bis 
death.  After  his  release  h6  alppll«d  to  the 
probate  court  for  an  ofdir  rctaio^ng  his 
guardian,  and  the  application  was  grranted, 
but  on  appeal  the  order  of  the  probate  court 
was  reversed,  bot  for  what  reason  does  not 
appear  from  the  record.  Tbe  guardian  con- 
tinued to  manage  tJie  property  tfntn  testator 
aifed.  His  retease  Irom  the  ttsyium  *a»  pro- 
cttr*d  by  friends  who  bril«!ved  tfiat  he  was 
improperly  committed,  and  on  their  assur- 
ance that  be  would  be  cai-ed  tor  and  not  be- 
cause of  a  conclusion  oii  the  part  6f  the 
asyltim  atrthortt^s  that  he  bad  been  ctri'ed  of 
bis  mental  inflrmity.  The  will  waA  dgned 
and  executed  on  June  21,  1911,  over  a  year 
after  testator's  release,  and  he  dlfed  on  March 
17,  1913,  at  the  age  ot  84.  The  evidence 
shows,  and  of  this  tbetie  is  no  controversy, 
that  at  about  the  date  of  the  will  testator 
procured  the  services  of  an  attorney  residing 
in  Minneapolis  to  draw  the  same,  who  pro- 
ceeded to  the  residence  ot  testator  for  that 
purpose.  The  evidence  also  tonds  to  ^ow 
that  the  terms  of  th6  will  were  dictated  by 
testator  without  suggestion  tram  any  source. 
His  attention  was  called  to  his  relatives,  but 
he  indicated  an  adverse  feeling  toward  them, 
and  a  purpose  not  to  leave  any  of  Ms  prop- 
erty to  them,  and  the  win  was  dtawn  accord- 
ingly. He  subsegdently  stated  to  several  per- 
sons that  he  had  executed  his  will,  and  made 
some  extravagant  statements  as  to  the  terms 
and  provisions  thereof,  particularly  to  his 
guardian,  many  of  wbidi  were  without  foun- 
dation. 

The  rules  of  law  applied  in  this  state  upon 
questions  of  testamentary  capacity  are  well 
summed  up  in  8  Dunnell's  Dig.  10208,  and 
need  not  here  be  repeated.  Reference  will, 
however,  be  made  to  some  of  the  authorities. 
The  adjudication  of  insanity  and  the  commit- 
ment of  testator  to  the  asylum  raised  a  pre- 
sumption of  mental  incaiwcity  to  make  the 
will,  and  tbe  presumption  continued,  notwith- 
stonding  testator  had  been  released  on  parole, 
there  being  no  formal  discharge  from  the 
asylum.  28  Am.  &  Bng.  Law,  94 ;  In  re  John- 
son, 5T  Cal.  529 ;  Rice  v.  Rice,  60  Mich.  448, 
15  N.  W.  546.  But  such  an  adjudication  is 
not  conclusive,  and  it  may  be  shown,  either 


that  the  derangement  of  mind  was  Umlted, 
and  not  general,  or  that  the  wfU  was  execute 
ed  during  a  lucid  Interval,  and  that  this  tes- 
tator then  had  soffldent  mind  and  memory  to 
know  and  understand  the  meaning  and  effect 
of  his  act  A  large  number  of  witnesses  were 
sworn  on  the  trial,  about  the  same  number  by 
each  party,  and  they  gave  their  opinions  that 
testator  was  and  that  he  was  not  insane,  and 
that  he  was  capable  and  that  he  was  Incapa- 
ble of  comprehending  hla  act.  His  life,  char- 
acter, and  hablta  were  laid  before  the  court 
in  detail,  and  his  eccentricities  and  peculiar- 
ities enlarged  upon  and  explained.  The  fact 
that  he  was  eccentric  and  strange  peculiar 
in  his  habits  U  far  from  oooCUUdve  that  be 
was  mentally  incompetent  to  lodenitand  tbe 
business  before  him  and  the  Importance  t^re- 
of.  The  eccentricities  disclosed  had  no  nec- 
essary reference  to  or  connection  with  the 
dispositicm  of  his  property  by  ttie  will,  bat 
Were  au<^  as  are  often  found  tn  men  of  his 
titS6,  Character,  soad  habits  of  life  (UcClaiy 
V.  Stul,  44  Neb.  175,  82  N.  W.  601;  Winn  v. 
Orler,  217  Mo.  420,  117  B.  W.  48;  Archam- 
bault  V.  Blancbard,  198  Mo.  384,  06  S.  W.  834 ; 
Manatt  v.  Scott,  106  Iowa,  203,  T8  N.  W.  717, 
68  Am.  St  Rep.  293),  and  do  not  iiecessarlly 
indicate  a  general  loss  of  intellect  (In  re  But- 
ler, 110  Wis.  70,  86  N.  W.  678).  HIS  condi- 
tion In  tills  respect  existed  for  yean,  yet  he 
was  industrious,  and  accumulated  and  netain- 
ed  a  considerable  property,  the  value  and  im- 
portance of  which  he  apparently  well  knew 
and  understood.  Buck  v.  Buck,  supra.  The 
substantial  fact  tending  to  show  a  general 
weakness  Of  mted,  renderlmg  blm  Insane  at 
least  upon  that  subject,  was  his  unexi^ina- 
ble  anxiety  at  the  age  of  about  80  years  to 
obtain  a  second  wife,  to  whom  he  expressed  a 
willingness  to  convey  his  entire  eatato.  His 
conduct  and  efforts  in  this  resx>ect  resulted  in 
his  commitment  to  the  asylum.  This  disclos- 
es an  abnormal  condition  of  the  old  man's 
mind,  but  not  such  as  to  require  the  legal 
c<Hiclusion  that  he  bad  totally  lost  his  rea- 
soning powers.  Hamon  v.  Hamon,  180  Mo. 
686,  79  S.  W.  422.  In  fact,  tesUtor  frequent- 
ly discussed  with  his  intimate  friends  the 
matter  of  his  will ;  he  told  them,  both  before 
and  after  he  was  coinmltted  to  the  asylum, 
that  he  intended  to  make  his  will,  and  to 
leave  the  bulk  of  his  pr(q)erty  to  charitable 
institutions,  and  did  not  Intend  to  leave  any 
of  it  to  his  relatives.  Without  some  explana- 
tion, the  purpose  to  Ignore  his  immediate  rel- 
atives would  seem  strange  and  unaccountable. 
The  explanation,  for  the  trial  court  to  accept 
or  reject,  was  that  be  thought  his  brother 
had  unnecessarily  permitted  his  father  to 
die  In  the  poorhouse ;  to  one  of  the  nephews 
he  bad  conveyed  a  tract  of  land  upon  tbe 
promise  of  the  nephew  to  abstain  from  the 
use  of  intoxicating  liquors,  which  promise  the 
nephew  broke,  to  the  grief  and  disappoint- 
ment of  testator.  This  seems  to  have  es- 
tranged testator  from  all  his  relatives.  The 
failure  to  remember  them  more  substantially 
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was  not  an  ovendj^t  By 'two  prerloas  wllla, 
made  long  before  teatator  was  committed  to 
the  asylum,  the  telatlves  were  remembered 
only  by  a  gift  of  |1  each.  They  were  not  for- 
gotten, but  were  mentioned  only  in  this  un- 
sabstantlal  way.  Whether  btai  prejudice 
against  them  was  well-founded  or  not,  his 
faUare  to  provide  for  them  does  not  as  a  mat- 
ter of  law  invalidate  his  will.  It  can  have 
that  effect  only  when  clearly  the  result  of  de- 
rangement of  mind.  Abrahams  v.  Wooley, 
243  lU.  366,  90  N.  E.  667 ;  GeseU  v.  Baugher, 
100  Md.  877,  60  Atl.  481;  ColUns  v.  Brazill,  63 
Iowa,  432,  19  N.  W.  338 ;  Nlcewander  v.  Nice- 
wander,  151  111.  1B6,  87  N.  BS.  698.  The  fact 
that  he  practlcaUy  Ignored  them  in  the  prior 
wlUs,  and  at  a  time  when  there  was  no  claim 
of  Insanity,  fnlly  warrants  the  Inference  that 
It  was  deliberate  and  intentional.  Stack- 
house  ▼.  Horton,  115  N.  3.  Bq.  202 ;  Spratt  v. 
Spratt,  78  Midi.  884,  43  N.  W.  627.  Though 
there  to  testimony  in  the  record  tending  quite 
strongly  to  show  the  general  mental  decline 
and  weakness  of  testator,  the  trial  court 
found  that  It  was  overcome  by  that  offered 
in  support  of  the  Will — a  conclusion,  taking 
the  evidence  as  a  whole,  this  court  cannot 
disturb.  Orowley  v.  Farley,  162  N.  W.  872, 
recently  decided.  We  therefore  take  leave  of 
tills  branch  of  the  case  with  the  statement 
tiiat  the  Bndlngs  of  tbe  trial  court  that  tes- 
tator was  of  Bonod  and  disposing  mind  at  the 
time  the  will  was  executed  are  not  clearly  or 
manifestly  agaitast  the  evidence. 

[t,  8]  2.  Mor  do  we  Bnd  from  the  record 
any  reason  for  reversing  the  findings  negativ- 
Ing  fraud  and  undue  Inflnenoe.  Testator  had 
In  mlad  tm  some  years  a  purpose  to  give  a 
goodly  share  of  the  property  to  tbe  charitable 
InBtltntlons  named  in  the  wlH.  Tben  Is  no 
evidoice  that  any  person  representing  either 
MF  those  Institutions  was'  instmmenfeai  is 
brlBglng  testator  to  that  frame  of  mind,  or 
tliat  he  was  urged  or  requested  to  make  the 
glft&  The  legacies  to  the  Individuals  named 
in  the  will  were  clearly  based  upon  grounds 
of  fHendshtp,  and  represented  testator's  ap- 
preciation of  their  efforts  in  his  behalf,  par- 
ttcolaily  In  procuring,  and  ssfesequent  to,  his 
rdease  from  the  asylum.  There  is  no  evi- 
dence to  justify  the  conclusion  that  tiiey  ei- 
ther solicited  «r  suggested  that  ttiey  be  made 
beneficiaries  In  his  will.  The  gift  to  the  wife 
of  the  attorney  \flK>  drew  the  will,  and  who 
was  made  executor  itiereof,  may  seem  some- 
what diflScolt  of  ready  explanatioa.  How- 
ever, if  this  gift  was  in  fact  the  result  of  un- 
due influence,  it  would  not  neoeassiUy  ideatroy 
the  wtaole  will.  84  L.  R.  A.  (N.  6.)  975,  note. 
But  the  evidence  shows  that  tbe  attorney  bad 
been  partlcnlarly  active  in  his  efforts  to  se- 
cure tlie  release  of  testator  from  the  asylum, 
and  it  is  oatnial  enough  that  testator  ehoald 
highly  appreciate  those  efforts.  He  felt  bn- 
millated  and  disgraced  by  his  commitment, 
and  was  anxious  for  a  speedy  release,  and  no 
doubt  thought  himself  under  substantial  ob- 


ligations to  the  attorney.  Tbe  rule  Is  well  es- 
tablished iB  this  state  that,  to  justify  break- 
ing a  wUl  on  the  ground  of  undue  Influence, 
such  influence  must  affirmatively  be  sbown, 
and,  apart  from  declarations  of  the  testator, 
be  of  a  character  to  destroy  the  free  agency 
of  the  testator  in  the  disposition  of  tbe  prop- 
erty. In  re  Hess,  48  Minn.  604,  51  N.  W.  614, 
81  Am.  St.  Rep.  666 ;  8  Notes  to  Minn.  Cases, 
732.  We  discover  no  affirmative  evidence  in 
this  case  of  a  character  to  justify  a  reversal, 
though  certain  declarations  testified  to  as 
having  been  made  by  testator  indicate  that  he 
was  under  the  influence  of  others.  But  with- 
in the  rule  stated  such  declarations  are  not 
alone  sufficient 

We  therefore  conclude,  upon  this  as  upon 
the  other  branch  of  the  case,  that  the  find- 
ings of  the  trial  court  are  not  clearly  or  mani- 
festly against  the  evidence.  We  have  made 
no  effort  to  discuss  the  evidence  in  detail  for 
the  purpose  of  demonstrating  or  attempting 
to  demonstrate  the  correctness  of  the  conclu- 
sion of  the  trial  court.  We  have  followed  the 
rule  guiding  us  in  such  cases,  and  have  ex- 
anlmed  the  record  with  a  view  to  the  question 
whether  the  findings  are  clearly  or  manifest- 
ly against  the  evidence,  and  this  is  all  we  are 
required  to  do.  Carver  v.  Bagley,  79  Minn. 
114,  81  N.  W.  757;  Johnson  v.  Martens,  113 
Minn.  486, 129  N.  W.  859;  Wander  v.  Turner, 
120  Minn.  IS,  138  N.  W.  770;  Andrus  v.  Dyck- 
man  Hotel  Co.,  126  Minn.  417, 148  N.  W.  56a 

Order  affirmed. 


CONVERSB  V.  VAUGHN.     (No.  19318  [77].) 

(Supreme  Court  of  Minnesota.    June  11,  1915.) 

(SyUahu*  fiy  the  Court.) 

Jdbquxnt  $3»199  —  JUDOXKHr  NOIWITH- 
STANDIKO  VeBDICT  —  CJONFUCTINO  EVI- 
BKWCE, 

The  evideace  in  this  actioa  was  conflicting, 
and  it  was  error  to  scant  judxinent  for  plain- 
tiff notwithstaiiding  a  verdict  for  defendant. 

[Ed.  Note,— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  367-376;  Dec.  Dig.  «=s>l59.1 

Appeal  from  District  Court,  Waseca  Coun- 
ty;  Arthur  B.  Childress,  Judge. 

Action  by  Clarence  Converse  against  Mar- 
tin Ci.  Vaughn.  From  judgment  for  plain* 
tiff,  defendant  t^peals.    Revised. 

Moonan  &  Moonan,  of  Waseca,  and  X.  D. 
Rogers,  of  Janesvllle,  for  appellant  H.  L. 
&  J.  W.  Sdimitt,  of  Mankato,  and  Henry 
Gallagher,  of  Waseca,  for  respondent. 

BUNN,  3.  Plaintiff,  a  real  estate  agent  of 
Waseca  county,  brought  this  action  to  re- 
cover of  defendant  the  reasonable  value  of 
his  services  In  procuring  a  purchaser  for 
two  lots  in  the  village  of  Janesvllle,  owned 
by  defendant's  sister;  the  claim  being  that 
defendant  agreed  to  pay  for  plaintiff's  serv- 
ices. The  answer  was  a  general  denial.  The 
jury  returned  a  verdict  for  defendant    Plain- 
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tiff  moved  1b  the  alternattTe  for  Judgment  In 
his  favor  notwithstanding  the  verdict  for  the 
sum  of  $50,  or  a  new  trlaL  The  court  grant- 
ed the  motion  for  Judgment,  which  was  en- 
tered, and  defendant  appealed  therefrom  to 
this  court 

The  action  of  the  trial  court  cannot  be  sus- 
tained. It  is  admitted  that  plaintiff  brought 
defendant  and  the  purchaser  together,  and 
that  a  sale  was  made  to  this  purchaser  some 
three  months  afterward.  Plaintiff  testified 
that  defendant  agreed  to  pay  him  $50  in  case 
a  sale  was  made,  but  defendant  testified 
with  equal  imsltiveness  that  his  only  promise 
was  to  pay  plaintiff  $50  in  case  the  deal  was 
made  on  a  certain  day,  more  than  three 
months  before  it  was  actually  made.  The 
parties  met  on  that  day,  but  faUed  to  agree 
on  the  price.  The  matter  was  dropped  for  a 
time,  and  taken  up  months  afterwards. 
While  it  would  seem  that  plaintiff  ought  to 
be  entitled  to  pay  for  his  services,  it  is  clear 
that  he  cannot  recover  of  defendant,  who 
was  not  the  owner  of  the  land,  in  the  ab- 
sence of  an  express  or  implied  agreement 
What  this  agreement  was  the  evidence  left  in 
doubt  The  question  was  for  the  Jury,  and 
we  think  the  court  liad  no  right  to  grant 
Judgment  notwithstanding  the  verdict  The 
Judgment  will  be  reversed,  but  with  permis- 
sion to  plaintiff  to  apply  to  the  trial  court 
for  a  ruling  on  the  motion  for  a  new  trial. 

Judgment  reversed. 


BURMEISTER  v.  GIGUERB  et  aL 

(No.  19235  1154].) 

(Supreme  Court  of  Minnesota.    June  11,  1015.) 

(Syllabus  by  the  Court.) 

1.  Mastbb  and  Sebvant  ®=»258— Injxtkt  to 
8ebvant^-CX)mpi,aint— Thkoby    of    Nkgli- 

aENCE. 

Defendants  ordered  certain  of  their  serv- 
ants, including  plalntifF,  to  assist  in  starting 
a  wagon  filled  with  crushed  stone,  'which,  while 
being  on  defendants'  order  hauled  on  top  of  a 
high  pile  of  crushed  atone  to  be  dumped  there, 
became  stuck,  so  that  the  horses  were  unable  to 
move  it  As  the  men,  with  the  assistance  of 
the  horses,  started  the  load,  the  wheels  on  one 
side  of  the  wagon  dropped  into  a  hole  in  the 
pile,  and  the  wagon  tipped  over,  Injuring  plain- 
tiff. It  is  held  the  complaint  sufficiently  plead- 
ed neKliKence  of  defendants  in  ordering  plaintiff 
without  warning  Into  a  dangerous  place. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  iS  816-836;  Dec.  Dig.  «=» 
258.] 

2.  Masteb  and  Servant  ®=3278— Injtjbt  to 
Sebvant  —  NEQuaENOB  —  Sufficikhot  of 

EhriDBNCE. 

The  evidence  justified  submitting  this 
charge  of  negligence  to  the  jury,  and  justified 
a  finding  that  defendants  were  negligent  in  this 
respect 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SL»54,  956-058,  060-968, 
971,  97i,  977 ;    Dec.  Dig.  ®=»278.J 

3.  Tbiai.  «=»252— Submission   of  Issues  — 
Evidence— Injcbt  to  Sebvant. 

There  was  no  evidence  to  justify  submit- 
ting to  the  jury  the  question  whether  a  defect 


in  the  wagon  caosed  the  acddent  and  it  was 
error  to  submit  this  charge  of  negligence.  Tb« 
error  was  prejudiciaL 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig,  U  505,  596-612;  Dee.  Dig.  «S=9252.] 

Appeal  from  District  Court,  Hennepin 
County;  Daniel  Fish,  Judge. 

Action  by  Walek  Burmelster  against  Peter 
C.  Glguere  and  others.  E^om  denial  of  mo- 
tion for  Judgment  notwithstanding  the  ver- 
dict or  for  a  new  trial,  defendants  P.  C.  Gi- 
guere  &  Son  appeal.  Reversed,  and  new  trial 
granted. 

Barrows,  Stewart  &  Ordway,  of  St  Paul, 
for  appellants.  Paul  J.  Thompson  and  M.  A. 
Uessian,  both  of  Minneapolis,  for  respondent. 

BUNN,  J.  This  Is  a  personal  Injury  action. 
The  Jury  rendered  a  verdict  in  favor  of  de- 
fendant Brown,  but  against  the  other  defend- 
ants. A  new  trial  was  granted  as  to  defend- 
ant Minnesota  Crushed  Stone  Company.  The 
motion  of  defendants  P.  C.  Glguere  &  Son 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial  was  denied,  and  these  de- 
fendants appealed  from  the  order  to  this 
court  They  urge  that  the  trial  court  should 
have  ordered  Judgment  notwithstanding  the 
verdict,  or  at  least  should  have  granted  a 
new  trial  on  account  of  InsuiBcient  evidence, 
or  for  errors  in  the  charge. 

The  facts  are  very  little  in  dispute,  and 
are  as  follows:  Defendants  P.  CL  Giguere  & 
Son  were  erecting  a  building  in  Minneapolis, 
and  defendant  Crushed  Stone  Company  was 
delivering  crushed  stone  to  be  used  by  Gl- 
guere &  Son  in  the  work  of  construction.  De- 
fendant Brown  was  a  driver  for  the  Stone 
Company.  Plaintiff  was  employed  by  Glguere 
&  Son  as  a  laborer.  Prior  to  the  accident 
Brown  and  other  drivers  of  the  Stone  Com- 
pany had  delivered  a  great  number  of  loads 
of  crushed  stone.  It  was  dumped  In  an  ob- 
long pile  near  the  concrete  mixer.  This  pile, 
on  the  day  of  the  accident,  was  about  20 
feet  long,  7  or  8  feet  vrlde  at  the  bottom,  and 
4  or  6  feet  hl^  The  employes  of  Oiguere 
&  Son  were  continually  taking  away  stone 
from  the  left  side  of  the  pile.  Brown  owned 
the  horses  and  wagon  that  he  used.  Just  be- 
fore the  accident,  Brown  arrived  with  a  load 
of  crushed  stone  which  weighed  about  4^ 
tons.  He  was  told  by  one  of  the  Gigueres  to 
dump  his  load  on  the  top  of  the  pile,  and  suc- 
ceeded In  getting  nearly  there,  driving  length- 
wise of  the  sloping  pile,  when  his  wagon 
stuck.  The  wheels  had  sunk  a  little  Into  the 
loose  stone.  The  wagon  stood  square  on  the 
pile,  with  Its  front  end  somewhat  higher  than 
the  back.  Brown  could  not  advance  without 
help,  and  at  his  request  Glguere  ordered 
plaintiff  and  some  of  the  other  employes  to 
assist  him.  They  took  h<dd  of  the  wheels, 
and  Brown  8i>oke  to  his  horses.  As  the  load 
started,  the  near  pole  horse  missed  his  foot- 
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Ing,  the  rock  slipping  from  under  his  teet, 
and  Brown  applied  his  wMp  to  get  him  ap 
even  with  the  others.  The  hcHrse  did  not 
stopt  and  tiie  wagon  movod  about  its  own 
length.  The  left  wheels  went  into  a  hole 
where  rock  had  been  taken  from  the  pile,  and 
the  wagon  tipped  over.  This  caused  to  break 
one  of  the  stakes  which  held  the  wagon  box 
tn  place,  and  the  box  with  Its  load  of  crash- 
ed stone  slid  from  the  wagon  and  upon  plain- 
tiff. Except  his  head  and  neck,  he  was  com- 
pletely covered  up  by  the  wagon  box  and  the 
crushed  rock,  and  his  injuries  were  admitted- 
ly serioua 

The  diarge  of  the  trial  court  permitted  the 
Jury  to  find  defendants  Glguere  ft  Son  negli- 
gent In  one  or  both  of  two  respects:  (1)  In 
directing  plaintiff  to  take  hold  of  the  wagon 
for  the  purpose  of  assisting  the  horses  in  an 
effort  to  haul  the  load  forward;  (2)  in  fail- 
ing to  warn  plaintiff  that  the  wagon  was 
defective  by  reason  of  weakness.  The  first- 
mentioned  charge  of  negligence  related  to 
the  alleged  danger  of  attempting  to  drive 
this  heavily  loaded  wagon  upon  this  high 
pile  of  crushed  stone,  the  knowledge  of  this 
danger  by  Oiguere  ft  Bon,  and  the  conse- 
quent negligence  in  directing  a  servant  to 
assist.  The  second  charge  of  negligHice  whol- 
ly related  to  the  alleged  weakness  of  the 
wagon,  and  knowledge  of  this  on  the  part 
of  the  Gigueres. 

As  to  the  first  charge,  the  defendants  claim: 
(1)  That  negligence  in  this  respect  was  not 
pleaded ;  (2)  that  the  evidence  (ttd  not  Jostl- 
ty  sabmitting  it  to  the  jury.  - 

[1]  1.  The  claim  as  to  the  pleadings  can- 
not be  sustained.  The  complaint  alleges  that 
the  defendants  Olguere  ft  Son  negligentily 
ordered  plaintiff  to  take  hold  of  the  wagon 
to  astdst  Brown  in  starting  it.  While  it  does 
not  specifically  say  that  the  work  was  dan- 
geroos  to  the  knowledge  of  defendants,  be- 
cause of  the  liability  of  the  wagon  to  tip 
over,  we  think  that  the  pleading  sufficiently 
advised  defendants  that  plaintiff  would  rely 
upon  this  theory  of  negligence^ 

[2]  2.  Nor  are  we  able  to  hold  that  the 
place  where  plaintiff  was  ordered  to  work 
was  not  dangerous,  or  that  defendants  Ol- 
guere bad  no  reason  to  anticipate  an  accident 
Boch  as  happened.  The  pile  was  five  feet 
high.  There  were  holes  and  depressions  in 
it  on  the  left  side,  where  the  rock  had  been 
hauled  away.  The  heavily  loaded  wagon  was 
ao  imbedded  in  the  crushed  stone  that  four 
horses  could  not  move  it,  and  it  might  rea- 
sonably be  expected  that  s(Mnething  might 
happen  when  the  men  and  horses  succeeded 
in  starting  the  load.  Brown,  in  answer  to  a 
question  as  to  how  much  stone  had  been 
taken  away  from  the  place  where  the  left 


wagon  wheels  went  down,  stated  that  he  did 
not  know,  but  that  "it  don't' take  very  much 
sometimes  for  to  throw  a  load  over."  He 
testified,  further,  that  sometimes  a  depres- 
sion of  two  Inches  in  a  pile  of  rock  would 
tip  over  a  wagon,  while  this  depression  was 
perhaps  a  foot.    To  quote  his  language: 

"Tou  take  a  wagon  coming  along  a  pile  of 
rock,  and  yon  will  think  you  are  right  op  there 
iu  the  middle  of  it,  and  all  at  once  that  rock 
will  slide  right  out  from  your  wheels,  and  let 
you  over.  Rock  is  something  that  isn't  solid, 
and  it  will  go  when  you  ain't  looking  for  it. 
Vou  will  think  you  are  on  the  pile  fair,  and  all 
at  once,  when  you  go  a  foot  further,  it  will  go 
away  from  your  wagon,  and  over  you  will  go." 

It  Is  clear  enough  from  this  testimony  that 
the  accident  that  happened  was  one  which 
might  reasonably  have  been  anticipated.  The 
Gigueres  were  experienced  in  the  use  of  con- 
crete, and  it  is  fair  to  assume  that  they  knew 
the  danger.  They  knew,  or  ought  to  have 
known,  the  condition  of  the  stone  pile.  -  They 
ordered  Brown  to  dump  his  load  on  the  top 
ot  it,  and  ordered  plaintiff  and  the  other  men 
to  help  start  the  wagon  without  warning 
them  of  the  danger.  It  cannot  be  said  that 
the  danger  was  so  open  and  obvious  to  plain- 
tiff that  there  was  no  duty  to  instruct  or 
warn  him.  We  think  the  question  whether 
defendants  Glguere  were  negligent  in  so  do- 
ing was  for  the  Jury,  and,  further,  that  the 
evidence  fairly  sustains  a  finding  of  negli- 
gence in  this  respect,  ^le  motion  for  judg- 
ment was  therefore  properly  denied. 

[S]  3,  But  as  we  view  the  evidence  on  the 
second  charge  of  negligence,  the  alleged  de- 
fective condition  of  the  wagon,  and  defend- 
ants' knowledge  thereof,  it  was  error  to  sub- 
mit this  question  to  the  Jury.  It  conclusive- 
ly appears,  we  think,  that  it  was  not  the 
breaking  of  the  stake  that  caused  the  wagon 
box  with  its  load  to  slide  off,  but  the  force 
of  gravity.  No  stake  could  have  resisted  the 
impact  of  this  heavy  force.  In  other  words, 
the  breaking  of  the  stake  was  a  result,  and 
not  a  cause,  of  the  accident  This  Is  very 
clear,  in  spite  of  the  contention  to  the  con- 
trary, based  upon  some  confusion  in  the  tes- 
timony of  Brown  which  was  entirely  cleared 
up  later.  We  find  no  evidence  whatever  of 
any  defect  in  the  wagon,  much  less  of  any 
knowledge  thereof  on  the  part  of  Glguere  & 
Son.  The  court,  however,  authorized  the 
jury  to  find  these  defendants  negligent  in 
this  respect,  and  we  are  unable  to  say  that 
the  verdict  was  not  based  upon  such  a  find- 
ing, rather  than  upon  a  finding  on  the  other 
issue.  We  therefore  cannot  hold  that  the  er^ 
ror  in  submitting  this  issue  was  without  prej- 
udice. As  there  must  be  a  new  trial,  it  is 
useless  to  discuss  or  decide  other  points. 

Order  reversed,  and  new  trial  granted. 
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TEBRIU.   T.    VIEQINIA    BREWING    CO. 

(No.  19300   [206].) 
(Supreme  Coart  of  BSioneaota.    Jane  11,  1815.) 

(SvUalut  hy  the  Court.) 

1.  MuNiciPAi  Corporations  «=370ft— Streets 

— COLMSION — NEQLIOENCE. 

Plaintiff's  intestate,  a  boy  of  12  years,  was 
killed  Trhile  coastine  dawn  hill  on  a  street  in 
the  city  of  Eveleth,  oy  bis  sled  coming  in  colli- 
sion with  a  gleigh  of  defendant  which  was  com- 
ing up  the  hill  on  the  left-hand  side  of  the 
street  It  m  held  that  Iaws  1911,  c  365,  i 
15  (Gen.  St  1913.  {  2634),  providing,  among 
other  things,  that  all  vehicles  must  keep  to  the 
right  of  the  center  of  the  street,"  applies  to 
the  case,  and  that  under  the  circumstances  the 
violation  of  this  law  by  defendant  was  at  least 
evidence  of  negligence,  and  justified  a  finding 
thereof. 

fEd.  Note.— For  other  cases,  see  Momicipal 
Corporations,   Cent  Dig.    |  1518;    Dec.   Dig. 

2.  MuNiciPAi.  C0RP01U.T10N8  9=>706— Stbeets 

— COIXISION— CONTRIBUTOBT    NEOUOENCB— 

Question  fob  3vby. 

It  does  not  appear  from  the  evidence  that 
plaintifTs  intestate  was  guilty  of  negligence  as 
a  matter  of  law. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec  Dig.  <$=> 
706.] 

&   MUNIOIPAI,  OoKPOBAnONB  «aB3708— SxBEETS 

— "MoTOB  Vehicle." 

A  sled  is  not  a  "motor  vehicle,"  as  that 
term  Is  used  in  the  statute  referred  to. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518 ;  Dec.  Dig.  <S=9 
703. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second   Series,   Motor  Vehicle.] 

Appeal  from  District  Court,  St  Louis 
County;    Martin  Hughes,  Judge. 

Action  by  Richard  H.  Terrill,  as  adminis- 
trator, against  the  Virginia  Brewing  (Com- 
pany. From  denial  of  motion  for  Judgment 
notwithstanding  the  verdict  or  for  new  trial, 
defendant  appeals.    Affirmed. 

Austin  &  Austin,  of  Cblsliolin,  for  appel- 
lant Andrew  Nelson  and  Geo.  B.  Sjoseliua, 
both  of  Dnluth,  for  respondent 

BUNN,  J.  In  the  forenoon  of  December 
81,  1912,  Russell  TerrlU,  aged  12,  and  10  or 
12  other  boys,  were  coasting  down  bill  on  a 
street  in  the  dty  of  Kvdetb.  This  street  led 
from  the  business  portion  of  the  city  up  a  bill 
to  a  suburb  known  as  the  "Adams  Location." 
The  boys  were  "hitching  bobs,"  the  operation 
being  thus  described  by  one  of  them: 

"One  would  lay  down  on  his  stomach  on  his 
sled  and  put  his  feet  on  the  other  sled,  back  of 
the  rope  on  the  other  sled,  and  the  other  boy 
put  his  feet  against  them.  One  of  them,  lay 
down,  and  the  other  sits  up,  and  they  put 
their  feet  together  in  the  back  of  the  rope,  and 
go  on." 

Russell  and  another  boy  were  sliding  down 
the  hill  in  this  fashion,  Russell  on  the  rear 
sled.  The  liill  was  quite  steep,  and  the  sled- 
ding good.  The  boys  were  going  at  a  good 
clip,  but  not  so  fast  that  the  sleds  could  not 


be  steered  properly,  oniey  followed,  tbe  rlgbt- 
hand  side  of  tlie  street.  About  balfwa;  down 
tbe  street  curved  to  tbe  right  As  tbe  Bleds 
approached  tills  curve  the  boys  saw  thrsogb 
tbe  fence  a  sleigh  coming  up  the  UU  oa  the 
same  aide  of  tbe  street,  about  10  feet  in 
fr<Hit  of  them,  and  blocktog  their  path,  llie 
sleigb  was  defendant's.  Its  driver,  when  he 
saw  the  boys  in  front  of  him,  turned,  his 
horses  to  the  right,  which  movement  effec- 
tively prevented  plaintiff  and  his  companion 
from  avoiding  a  collision  by  turning  to  the 
left.  They  could  not  stop,  and  attempted  to 
pass  between  the  rear  end  of  the  sleigb  and 
the  fence  on  tbe  right;  but  this  space  was 
quite  narrow  and  near  tbe  fence  there  was  a 
ditch  filled  with  rocks,  which  prevented  tbe 
boys  from  going  close  to  the  fence.  Ttie  Iwy 
on  the  front  sled  managed  to  turn  to  tbe 
right  and  stop  in  the  loose  snow,  but  Rus- 
sell's sled  went  on  for  a  few  feet  and  struck 
the  bolster  of  tbe  rear  runner  of  defendant's 
sleigh.  Russell  subsequently  died  from  tbe 
injuries  be  received. 

This  action  was  brongbt  by  tbe  father  tie- 
fore  bis  son's  death  to  recover  on  his  beltalf 
for  the  injuries  sustained.  After  Russell 
died,  tbe  father  was  appointed  administrator, 
and  the  action  transformed  into  one  to  recov- 
er for  his  alleged  wrongful  death.  Tbe  trial 
resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  $2,000.  A  blended  motion  for  Judgment 
non  obstante  or  for  a  new  trial  was  denied, 
except  that  a  new  trial  was  granted  unless 
plaintiff  should  consent  to  a  reduction  of  the 
verdict  to  $1,500.  Plaintiff  so  consented,  and 
defendant  appealed  from  tbe  order  denying 
its  niotlon. 

[1]  Tbe  first  contention  of  defendant  is 
that  the  court  erred  in  submitting  tbe  case 
to  tbe  Jury  on  the  theory  that  ttte  failure  of 
defendant  to  keep  to  tbe  right  of  tlie  center 
of  tbe  street  Justified  a  finding  of  negligencoL 
The  claim  is  that  Laws  1811,  e.  S65,  |  15 
(Gen.  St  1913,  {  2634),  does  not  apply  to  tbe 
facta  in  this  case.  The  law  was  in  force  at 
the  time  of  the  accident  It  provides  "road 
rules"  for  tbe  meeting  of  perscns  riding  ot 
driving  a  horse  or  operating  a  motor  v^icle 
on  a  public  highway,  and  has  the  fidlowlng 
language  at  the  end  of  the  section: 

"All  vehicles,  however,  most  keep  to  the 
right  of  the  center  of  the  street" 

It  is  urged  that  this  law  applies  only  to 
streets  in  the  very  restrteted  sense  of  paved 
and  curbed  ways  in  a  city  or  village,  while 
the  street  in  question  was  not  paved  or 
curbed,  and  not  "platted."  We  find  no  merit 
in  this  argument  The  law  applies  generally 
to  all  streets  within  cities  or  villages.  This 
street  is  within  the  limits  of  the  dty,  la 
largely  traveled,  and  foraiB  the  od^  way 
leading  from  tbe  main  part  of  the  city  to  the 
Adams  Location  on  the  bill,  where  many  peo- 
ple have  their  homes,  is  lined  on  both  sides 
with  houses,  and  has  a  sidewalk  for  part  of 
the  way.     Its  traveled  portion  was  26  feet 
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wide  at  the  place  of  the  aoddent,  and  varied 
elSewtere  from  19  to  30  feet  In  width.  It 
was  -well  packed  down  and  smooth  for  Its  m»- 
tlte  length  and  width.  The  point  that  there 
Is  no  means  of  determhttlng  with  precision 
where  the  center  of  the  street  was  has  no 
force  In  "determining  Itoe  appllcabBlty  of  the 
statate,  though  It  might  have  weight,  were 
there  any  question  here  as  to  what  side  of 
the  center  defendant's  team  was  on.  We 
think  It  Is  plain  that  the  statute  applied  to 
this  tftreet,  and  (hat  defendant's  violation  of 
it  was  at  least  evidence  of  negMgenoe.  No 
reason  appears  for  the  driver  being  on  the 
left  side  of  the  street.  There  were  no  ob- 
structions to  his  taking  the  other  side,  and 
he  knew  that  the  boys  used  the  hill  tor 
coasting.  The  trial  court  correctly  snbmltted 
this  question  to  the  Jury,  and  we  cannot  dte- 
turb  their  finding. 

PI  It  is  claimed  that  the  boy  Bnssell  was 
guilty  of  cbntrihntory  negligence  as  a  matter 
of  law.  We  cannot  bo  hold.  This  issue  was 
properly  submitted  to  the  Jur^.  That  there 
was  some  danger  attendant  upon  the  sport 
there  can  be  no  doubt.  But  the  boys  had 
never  before  met  a  team  which  was  on  the 
wrong  side  of  the  road,  aiid  had  frequently 
met  this  same  driver  on  the  right  side. 
There  ■was  ample  room  if  the  law  was  obeyed. 

[3]  "Drifendant  argues  that  the  boys  vio- 
lated the  statute  in  approaching  a  curve 
where  the  view  was  obstructed  at  a  speed 
in  excess  of  six  miles  an  hour.  It  is  sufficient 
to  say  'that  this  is  the  first  time  we  have 
heard  a  "boy's  sled  called  a  motor  vehicle. 
The  contention  is  wholly  untenable. 

Order  aflSrmed. 


fiABT-PARR  CO.  v.  PINLBT. 

(Supreme  Court  of  North  Dakota.     April  20, 

1915.     On  Petition  for  Rehearing, 

June  IS,  1916.) 

(Spllaiu*  by  the  Court.) 

1.  ComaACTs  fta»Sl&— AimciPATiiD  Bbxack 
—Saul, 

Before  time  fixed  for  delivery,  defendant 
gave  notice  of  cancellation  of  bis  written  and 
accepted  order  of  plaintiff  for  a  traction  engine. 
Plaintiff  refused  to  permit  cancel latl<m,  in- 
■bting  upon  performance,  with  defendant  're- 
pudiating the  contract  and  declaring  that  he 
would  not  accept  or  pay  'for  the  machine. 
Plaintiff  thereafter  tendered  it,  and,  upbn  de- 
fendaaf  a  refusal  to  :  accept  it,  left  tiie  engine 
at  defendant's  farm  aguoat  his  protests  and 
without  'his  consent.  Plaintiff  claims  title 
passed  as  on  i  delivery  and  sues  for  'the  pur- 
chase jptftee,  $2400,  addfrdgbt  $101  ia<ddItlon- 
al.  Held,  the  doctrine  that  there  can  be  no 
anticipatory  breach  of  an  ezeoutory  contract 
of  pnr^iase  "and  afile,  "adopted  In  Stailfota  v. 
KcGfli,  6  N.  D.  *38,  72  N.  W.  938,  88  I*  H.  A. 
700,  <iB  ovtrmled,  andthcovsrwhtimiiiK  weMit 
of  aathority,  l>otb  XhigUsh  and  -Amarioan,  £•!- 
Vawed. 

[Ed. 'Note.— "For  other  case?,   see  "  Contracts, 
(Vnt.  IMS.  S  1279;   bec.'^ig.'fe^lg.'] 


2.  Sales  e=s>384— Notick  of  Oanoeixatton— • 
Subsequent  DAiiAOEe— Liabiutt  of  Bct- 
K»— Fbkioht  Chabges. 

The  unconditional  notice  of  cancellation, 
though  not  acquiesced  in  by  plaintiff,  operated 
to  relieve  defendant  from  damages  resulting 
from  the  acts  done  by  plaintiff  in  performance 
of  the  contract  subsequent  to  notice  of  cancel- 
lation, and  relieved  defendant  from  freight 
charges  incurred  by  plaintiff  after  such  notice 
of  canceUatiou. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  U  10G8-U07;   Dec.  Dig.  <8=>384.] 

8.  Bavbb  «sbS84— Contract— NOTtOE  of  Gan- 

OUXLATZON— BXPENSES     SUBSBQCEIfn.Y    IN- 
CUBRED— RlOHT   OB    SEIXEK. 

Though  plaintiff  could  keep  the  contract 
alive  and  insist  upon  its  performance  up  to 
the  time  for  delivery  and  could  incur  freight 
expense  In  so  doing  after  notice  of  cancellation, 
its  right  to  recover  for  it  depends  npon  defend- 
ant's subsequent  withdrawal  of  his  repudiation 
and  subsequent  performance. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  S§  1098-1107;    Dec.  Dig.  «S=>884.1 

4.  Sales  ®=»384—Contbact— Notice  of  Can- 
cellation—Expenses SUBSEQUENTXT  IN- 
CU8KED — RlOHT   TO    ReCOVEB. 

The  incurring  of  the  freight  charge  after 
notice  of  cancellation  received  -  is  an  enhance- 
ment by  plaintiff  of  its  own  dama|;es  and  not 
recoverable,  unless  suit  can  be  maintained  for 
the  purchase  price. 

[Kd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  1098-1107;   Dec.  Dig.  <S=»884.] 

5.  Sales  ®=»201,  342— Tbansfeb  of  Tttle— 

DELIVBatT   AND    ACCEPTANCE— ReCOVEBT    OF 

FaacE. 

Unless  the  contract  stipulates  the  contrary, 
delivery  and  acceptance  of  property  and  vest- 
ing of  title  thereunder  and  payment  of  the  pur- 
chase price  therefor  are  concurrent  acts,  and, 
until  delivery  and  acceptance,  title  does  not 
vest,  and  the  purchase  price  payable  only  on 
the  vesting  of  title  is  not  recoverable  in  a  suit 
for  the  purchase  price. 

[Ei.  Note.— For  other  cases,  see  Sales,  Gent 
Die.  H  529-Ml,  943-946;    Dec.  Dig.  <S=>201, 

6.  Sales  «=»156—Deliveet— Acceptance. 

To  constitute  a  valid  delivery  on  sale  of 
personal  property,  there  must  be  an  acceptance 
of  it  by  the  purchaser  or  his  agent  Cmistruc- 
tive  delivery  may  l>e  an  exception. 

[Ed.  Note.— For  other  cases,  see  Sales,  C«it 
Dig.  H  867-371;    Dec.  Dig.  <8=>15e.] 

7.  Sales  4=>201 — Tbansfeb  of  Titlb>— Repu- 
'DiAiTioN  or  Exbcutoby  Contbact. 

In  the  face  of  a  refusal  to  receive  delivery 
and  the  property  in  performance  of  a  contract 
of  purchase  and  sale,  the  purchaser  standing  on 
a  repudiation  of  it  declared  while  'the  contract 
was  wholly  executory  with  repudiation  not  sub- 
sequently waived  or  withdrawn,  title  eaaoot 
be  cast  upon  the  purchaser  by  operation  of 
law. 

[Ed.  Note.— For  other  oases,  see  Sales,  Cent 
Dig.  S§  529-641;. Dec.  Dig.  «=»201.1 

8.  Sales  «=»342— Contbact— Notice  of  Can- 
cellation —  Action  fob  Peick  and  Ex- 

The  attempted  delivery  did  ndt  tvtst  title, 
and  a«it  for  the  purchase  price  cannot  1)0' main- 
tained, nor  can  the  freight  charges  incurred 
after  notice  of  'Cancellation  be  recover^. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  943-946;    Dec.  Dig.  «=*342:1 
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9.  Sales    *=»82— Contbaot— Constbuotion— 
Rbcoveby  op  Pbicb— Condition. 

The  contract  cannot  be  construed  as  au- 
thorizing a  recovery  independent  of  delivery  of 
property  or  vesting  of  title  in  defendant,  but 
instead  is  a  contract  of  purchase  and  sale  with 
payment  conditioned  upon  the  passing  of  title. 
[Ed.  Note.— For  other  cases,  sec  Sales,  C«it 
Dig.  81  22&-233;    Dec.  Dig.  <8=»82.] 

Appeal  from  District  Court,  Grand  Forks 
County;    Cooley,  Judge. 

Action  by  the  Hart-Parr  Company,  a  cor- 
poration, against  Frank  Finley.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed,  and  rehearing  denied. 

George  A.  Bangs  and  George  R.  Robblns, 
both  of  Grand  Forks,  for  appellant  O.  B. 
Burtness,  of  Grand  Forks,  for  respondent 

60SS,  J.  This  action  is  to  recover  $2,400 
damages  as  the  purchase  price  of  an  engine 
plaintiff  claims  to  have  sold  and  delivered 
defendant,  together  with  an  additional  $104 
freight  charge  thereon.  June  10,  1912,  de- 
fendant executed  and  delivered  the  usual 
virrftten  machinery  order  to  plaintiff.  It  was 
duly  accepted.  Before  the  stipulated  time 
for  delivery,  defendant  notified  plaintiff  he 
would  not  receive  the  engine  and  to  cancel 
his  order.  Plaintiff  refused  cancellation,  in- 
sisting upon  full  performance.  On  receipt 
of  defendant's  written  notice  of  revocation, 
and  on  June  29tb,  plaintiff  wrote  defendant 
as  follows: 

"Referring  to  your  letter  of  June  22d,  in 
which  you  ask  us  to  cancel  your  order,  wish  to 
say  that  we  cannot  do  this.  *  ♦  •  The  or- 
der contains  no  provision  for  cancellation,  and 
like  any  other  contract  it  cannot  be  abrogated 
or  annulled  witliout  the  consent  of  all  the  par- 
ties thereto.  We  will  ship  you  the  engine 
promptly  on  July  15th  [the  date  speci&ed  for 
shipment  in  the  order],  and  will  carry  oat  om- 
part  of  the  contract  in  every  detail.  We  shall 
then  insist  that  you  carry  out  yours,  and  you 
have  absolutely  no  grounds  whateiver  upon 
which  to  refuse  to  do  so." 

Defendant's  reply,  duly  received,  was: 
"Yours  of  the  28th  of  June,  refusing  to  can- 
cel order,  at  hand.  *  *  •  Now  I  positively 
will  not  receive  said  engine  and  do  not  think 
you  are  giving  me  a  siiuare  deal  in  trying  to 
hold  me  up.  If  it  is  a  case  of  damages,  make  a 
statement  and  I  will  consider  it  But  if  yon 
wish  to  go  to  law,  I  am  ready." 

On  July  15th,  the  earliest  date  fixed  for 
performance,  plaintiff  tendered  the  engine  to 
defendant  f.  o.  b.  at  Forest  River,  according 
to  the  terms  of  the  contract  He  refused  to 
accept  It  or  to  execute  and  deliver  his  notes 
or  pay  the  freight.  On  August  13th,  and 
within  the  stipulated  period  for  performance, 
plaintiff  took  said  tractor  to  the  home  of  de- 
fendant, and  unconditionally  tendered  it  to 
him  In  performance  of  its  obligation.  De- 
fendant refused  to  receive  the  engine,  which 
plaintiff  then  left  at  his  farm,  against  bis  ex- 
pressed wishes  and  protest  and  without  bis 
consent  The  freight  from  the  factory  to 
Forest  River  was  $104. 


These  are  the  findings.  The  appeal  Is 
from  the  Judgment  of  dismissal,  raising  only 
the  legal  conclusions  to  be  drawn  from  the 
findings.  The  decision  is  the  answer  to 
whether  a  suit  can  be  maintained  for  tbe 
purchase  price  and  freight  added,  as  for 
damages  suffered  by  tbe  failure  of  tiie  de- 
fendant to  receive  tbe  stock  engine  ordered 
for  future  delivery  to  him,  where,  before  the 
time  for  delivery,  he  bad  given  plaintiff  bis 
unequivocal  and  unconditional  notice  of  can- 
cellation of  his  order  and  that  he  would 
neither  receive  the  engine  nor  pay  for  it, 
with  defendant  refusing  to  receive  or  pay  for 
tbe  engine  and  insisting  upon  bis  repudiation. 

PlainUff  claims:  (1)  That  tbe  attempted 
cancellation  and  nottce  was  Ineffectual  for 
any  purpose  and  amounted  to  but  defend- 
ant's offer  that  the  contract  might  be  can- 
celed, which  offer  was  rejected,  leaving  the 
written  contract  In  force,  under  wlilch,  how- 
ever, it  was  not  obliged  to  tender  tbe  oiglne 
in  the  face  of  tbe  defendant's  offer  and  re- 
fusal to  receive  tt  but  nerertheless  It  claims 
it  did  deliver  it  to  him,  and  thereby  parted 
with  its  title,  and  therefore  can  recover  dam- 
ages as  for  tbe  purchase  price;  and  (2)  Ir- 
respective of  the  passing  of  title,  tbe  order 
should  be  construed  as  authorizing  a  recov- 
ery for  $2,400  and  freight  inasmuch  as  sudi 
is  plaintiff's  contract  rigtbts,  because  pay- 
m^it  was  not  conditioned  upon  the  passing 
of  title  as  a  condition  either  precedent  or 
concurrent  Defendant  asserts  that:  (1)  Ti- 
tle did  not  vest  tn  defendant,  as  tbe  contract 
was  repudiated  before  delivery,  upon  which 
repudiation  an  action  for  damages  only  for 
such  breach  is  accorded  to  tbe  seller,  with 
tbe  measure  of  damages  recoverable  fixed  by 
section  7156,  C.  L.  1913,  as  declared,  where 
the  title  does  not  pass  to  tbe  purchaser;  and 
(2)  that  a  purchaser  has  a  right  to  stop  per^ 
formance  of  an  executory  contract  of  pur- 
chase and  sale  by  notice  of  Its  cancellation, 
and  tbe  question  of  breech  of  contract  by 
anticipation  is  not  involved;  and  (3)  that, 
upon  notice  of  cancellation,  it  became  tbe 
duty  of  tbe  seller  to  mitigate  Its  damages, 
rather  than  enhance  them,  and  that  freight 
paid  for  the  shipment  made  after  notice  of 
cancellation  was  such  an  enhancement  of  its 
damages. 

The  questions  presented  are  whether:  (1) 
This  purchaser  had  a  right  to  cancel  his  ex- 
ecutory contract  of  purchase  while  it  remain- 
ed wholly  executory ;  (2)  the  effect  of  his  at- 
tempted cancellation  thereof;  (3)  tbe  meas- 
ure of  damages  for  the  breach;  and  (4)  tbe 
effect  of  cancellation  to  mitigate  such  dam- 
ages. 

[1]  The  difilculty  Is  not  in  passing  upon 
the  issues  in  tbe  light  of  tbe  common  law 
alone  or  of  our  statutes  but  declaratory 
thereof,  but  instead  arises  In  their  solution 
in  harmony  with  both  tbe  common  law  and 
consonant  In  reascm  with  tbe  holding  and 
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the  itrlndplea  annoonced  In  Stanford  y.  Me- 
GIU,  6  N.  D.  636,  72  N.  W.  938,  38  L.  R.  A. 
760,  wbereln  was  repudiated  the  common-law 
doctrine  that  there  conld  be  an  anticipatory 
breacta  of  a  whollr  e:r«catory  contract  of  pur- 
chase and  sale.  Stanford  y.  McOlll  Is  the 
bulwark  behind  which  the  plaintiff  la  &a- 
trenched.  Under  the  doctrine  of  that  case,  It 
reasons  that  this  attempted  cancellation  la 
Ineffectual,  except  to  relieve  It  from  the 
necessity  of  making  a  tender;  that  the  con- 
tract never  was  breached  nntll  refusal  to 
accept  the  tendered  property;  that  the  at- 
tempted cancellation  in  no  wise  relieved  de- 
fendant from  his  obligation  to  purchase  and 
pay  the  purchase  price,  Inasmuch  as  it  con- 
stituted but  a  mere  offer,  the  rejection  of 
w]ilch  left  the  contract  unaffected,  and  under 
which  it  has  performed  promptly  and  punc- 
tually upon  the  first  day  upon  which  It  could 
elect  to  perform;  that  it  thereby  cast  title 
upon  defendant  and  can  recover  the  purchase 
price  therefor;  that  it  can  recover  as  dam- 
ages for  freight  paid,  because,  if  it  can  disre- 
gard the  cancellation  at  its  pleasure,  that 
cannot  logically  famish  &  foundation  for 
minimizing  such  damages  necessarily  incur- 
red In  moving  the  machine  to  Forest  Blver, 
that  it  might  be  there  for  tender  on  July 
ISth;  that,  under  the  reasoning  of  Stanford 
V.  McGill,  It  had  the  right  to  expect  that, 
aotwlthstandlss  defendant's  attempted  repu- 
diation, he  would  nevertheless  repent  there- 
of upon  a  tender  made  to  him,  and  perform; 
that  accordingly  it  had  the  right  to  make 
shipment  and  place  itself  In  readiness  to  per- 
form its  pert  0n  the  first  day  possible;  that 
it  is  therefore  entitled  to  recover  at  least 
the  freight.  Inasmuch  as  that  damage  should 
not  be  mitigated  on  any  plea  that  it  should 
take  notice  of  a  futile  attempt  at  cancela- 
tion and  anticipate  that  defendant's  refusal 
would  be  the  result  of  the  tender,  to  do 
which  is  diametrically  contrary  to  one  of  the 
chief  reasons  for  the  holding  in  Stanford  v. 
McOill.  And  appellant  can  confidently  in- 
quire why  it  should  be  compelled  to  recog- 
nize an  attempted  repudiation  for  purposes 
of  mitigation  of  damages.  Inoperative  under 
Stanford  v.  McGlll,  to  relieve  defendant  from 
his  performance,  and  when  the  attempted 
repudiation  itself  did  not  affect  the  original 
rights  of  plaintiff  under  the  contract  How 
can  you  mitigate  as  to  the  amount  of  the  nec- 
essary expense  of  performance  when  the  con- 
tract Is  unaffected  by  the  attempted  repudia- 
tion and  consequently  valid  as  an  entirety 
during  the  time  the  expense  to  be  mitigated 
was  incurred?  Plaintiff  propoiuds.  In  ef- 
fect, these  questions  for  answer. 

"A  party  to  an  executory  contract  may  al- 
ways stop  performance  on  the  other  side  by  an 
explicit  direction  to  that  effect,  though  he  there- 
by subjects  himself  to  auch  damages  as  will 
compensate  the  other  for  the  loss  he  has  sus- 
tained by  having  his  performance  checked  at 
that  atage  of  its  progress."  2  Mechem  on  Sales, 
§1091. 

This  is  the  settled  'aw  even  in  Massachu- 
setts (which,  together  with  North  Dakota  and 


Nebraska,  are  the  only  states  rejecting  the 
doctrine  of  anticipatory  breach  of  executory 
contracts),  as  there  declared  in  Collins  y. 
Delaporte,  115  Mass.  159-162,  in  these  words: 
"A  party  to  an  executory  contract  may  stop 
the  performance  by  an  explicit  order,  and  will 
subject  himself  only  to  such  damages  as  will 
compensate  the  other  party  for  being  deprived 
of  its  benefits" 

— and  Is  also  recognized  as  the  law  in  Parker 
V.  Russell,  1.33  Mass.  74.  But  the  application 
of  this  general  rule  of  law  seems  inconsistent 
with  the  doctrine  that  there  can  be  no  an- 
ticipatory breach,  but  yet  that  the  notice,  al- 
though not  operating  to  affect  the  contract 
rights  in  the  least,  nevertheless  as  to  dam- 
ages recoverable  may  in  effect  "stop  perform- 
ance." As  all  the  law  is  to  this  effect,  our 
holding  could  be  based  upon  this  principle 
alone  as  to  this  phase  of  the  case.  How- 
ever, to  do  so  and  to  cite,  aflirm,  or  leave  In- 
tact the  declared  doctrine  in  Stanford  v.  Mc- 
Glll would  seem  to  be  applying  a  general  rule 
of  law  unharmonlous  with  logical  results  of 
the  principles  and  reasoning  in  that  case. 

Recent  authorities  sustain  the  doctrine  of 
anticipatory  breach:  6  R.  O.  I/.  §§  384-387; 
O'Neill  V.  Supreme  Council  American  Legion 
of  Honor,  70  N.  J.  Law,  410,  57  AtL  463,  1 
Ann.  Cas.  422,  and  note,  the  opinion  of  which 
is  by  Justice  Pitney  and  contains  an  elabo- 
rate discussion  and  citation  of  authority,  Eng- 
lish and  American.  Roehm  v.  Horst,  178  U. 
S.  1,  20  Sup.  Ct  780,  44  Ij.  Bd.  953,  declares 
that: 

"The  doctrine  that  there  may  be  an  anticipa- 
tory breach  of  an  executory  contract  by  an  ab- 
solute refusal  to  perform  it,  has  become  the 
settled  law  of  England  as  applied  to  contracts 
for  services,  for  marriage,  and  for  the  manufac- 
ture or  sale  of  goods" 

— citing  the  leading  English  case  of  Hocbster 
y.  De  La  Tour,  2  El.  &  Bl.  678,  and  other 
English  cases,  and  stating: 

"This  doctrine,  which  thus  obtains  in  Eng- 
land, has  been  almost  universally  accepted  by 
the  courts  of  this  country." 

In  the  course  of  that  federal  opinion,  Stan- 
ford V.  McGill  is  cited,  and  it,  together  with 
Daniels  v.  Newton,  114  Mass.  630,  19  Am. 
Rep.  384,  followed  as  the  authority  In  Stan- 
lord  V.  McGill,  is  repudiated.    It  says: 

"We  think  that  there  can  be  no  controlling 
distinction  on  this  point  between  the  two  class- 
es of  cases,  and  that  it  is  proper  to  consider  the 
reasonableness  of  the  conclusion  that  the  abso- 
lute renunciation  of  particular  contracts  con- 
stitutes such  a  breach  as  to  justify  immediate 
action  and  recovery  therefor.  The  parties  to  a 
contract,  which  is  wholly  executory,  have  a 
right  to  the  maintenance  of  the  contractual  re- 
lations up  to  the  time  for  performance,  as  well 
as  to  a  performance  of  the  contract  when  due. 
If  it  appear  that  the  party  who  makes  an  ab- 
solute refusal  intends  thereby  to  put  an  end  to 
the  contract,  so  far  as  performance  is  concerned, 
and  that  the  other  party  must  accept  this  posi- 
tion, why  should  there  not  be  speedy  action  and 
settlement  in  regard  to  the  rights  of  the  parties? 
Why  should  the  locus  penltentise  be  awarded  to 
the  party  whose  wrongful  action  has  placed  the 
other  at  such  disadvantage?  What  reasonable 
distinction  per  se  is  there  between  liability  for 
a  refusal  to  perform  future  acts  to  be  done  un- 
der •  contract  in  course  of  performance  and 
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liability  for  a  refnaal  to  perform  the  whole  con- 
tract, made  before  the  time  for  commencement 
»f  performance?" 

To  the  same  effect,  see  Wester  v.  Casein 
Co.,  206  N.  Y.  506,  100  N.  B.  488,  Ann.  Cas. 
1914B,  317;  Holt  v.  United  Security  Life  In- 
surance &  Trust  Co.,  74  N.  J.  Liaw,  795,  67 
Atl.  118,  11  L.  R.  A.  (N.  S.)  100,  12  Ann.  Cas. 
1105,  and  note,  and  the  second  trial  of  the 
same  case  In  76  N.  J.  Law,  685,  72  Atl.  301, 
21  U  R.  A.  (N.  S.)  691;  Kelly  v.  Security 
Mutual  Life  Ins.  Co.,  186  N.  X.  16,  78  N.  E. 
584,  9  Ann.  Cas.  661,  and  note;  L.  S.  &  M. 
S.  R.  Co.  T.  Richards,  152  111.  59,  38  N.  E. 
773,  30  L.  R.  A.  33-17,  48;  Brady  t.  Oliver, 
125  Tenn.  595,  147  S.  W.  1135,  41  L.  R.  A.  (N. 
S.)  60,  Ann.  Cas.  1913C,  376,  and  note ;  Green- 
wall  Theat  Circ.  Co.  t.  Markowitz,  97  Tex. 
479,  79  S.  W.  10C9,  65  L.  R.  A.  302;  Okla.  Co. 
V.  Carter,  116  Ga.  140,  42  S.  E.  378,  59  L.  R. 
A.  122,  04  Am.  St  Rep.  112,  and  note;  Krebs 
Hop  Co.  V.  Livesley,  59  Or.  574,  114  Pac.  944, 
118  Pac.  165,  Ann.  Cas.  1913C,  758,  and  note; 
35  Cyc.  528,  683-586. 

All  these  recent  decisions  repudiate  the 
doctrine  of  Stanford  v.  SIcGlll.  Justice  Pit- 
ney, after  citing  scores  of  decisions  support- 
ing anticipatory  breach,  has  the  following  to 
offer,  found  In  O'KelU  v.  Supreme .  Council 
American  Legion  of  Honor,  70  N.  J,  Law, 
410,  57  Att.  463,  1  Ann.  Cas.  423: 

"So  far  as  observed,  the  only  states  dissenting 
from  the  doctrine  are  Massachusetts,  Nebras- 
ka, and  North  Dakota.  Daniels  v.  Newton,  114 
Mass.  530,  19  Am.  Rep.  384;  Carstens  v.  Mc- 
Donald, aS  Neb.  S58  157  N.  W.  7571;  King  v. 
Waterman,  55  Neb.  324  [75  N.  W.  830] ;  Stan- 
ford V.  McGill.  6  N.  U.  536  [72  N.  W.  938,  38 
L.  R.  A.  TOO],  The  latter  decision  Is  based 
partly,  and  the  Nebraska  decisions  principally, 
upon  the  authority  of  Daniels  v.  Newton,  which 
is  the  leading  case  upon  this  side  of  the  ques- 
tion. *  •  •  But  in  Parker  v.  Russell,  133 
Mass.  74,  it  was  held  that  a  refusal  of  perform- 
ance of  a  substantial  part  of  the  contract,  aft- 
er the  time  for  entering  upon  performance  has 
begun,  entitles  the  injured  party  to  treat  the 
entire  contract  as  absolutely  broken,  and  to  re- 
cover immediately  his  damages,  based  upon 
the  whole  value  of  the  contract^  including  eom- 
pensotion  for  nonperformance  in  the  future  as 
well  as  in  the  past.  In  Ballou  v.  Billings,  136 
Mass,  307,  it  was  held  that  for  purposes  of  re- 
scission by  the  promisee  notice  that  the  promis- 
or will  not  perform  has  the  same  effect  as  as 
actual  breach.  These  and  other  cases  show  that 
even  in  Massachusetts  the  reasoning  on  which 
the  decision  in  Daniels  v.  Newton  was  based  is 
hardly  carried  to  its  logical  conclusion." 

When  Stanford  v.  McOiU  was  decided, 
there  may  hare  been  some  doubt  about  what 
the  trend  of  authority  might  be  In  the  future, 
but  the  contrary  rule  has  since  been  unani- 
mously followed,  and  the  law  generally  ap- 
plicable to  executory  sale  contracts  settled 
in  harmony  tbecewitb.  As  no  property  rights 
can  be  Involved,  inasmuch  as  no  rale  of  prop- 
erty could  have  grown  out  of  that  decision, 
no  harm  can  come  from  harmonizing  the  law 
in  this  jurisdiction  with  that  generally  pre- 
vailing. Accordingly  Stanford  v.  McGlll  to 
that  extent  is  overruled.  The  notice  of  re- 
pudiation given  was  such  aa  might  have  au- 
thorized plaintiff  to  have  considered  the  em- 


tire  contract  aa  bteached,  and  broogbt  Um  mo- 
tion Immediately  for  damages,  had  It  so 
elected.  Bat  tbla  It  did  not  do,  and  the  op- 
tion to  do  80  rested  with  it;  and,  at  the  time 
stipulated  for  performance,  plaintiff  was 
charged  with  notice  previously  given  that  the 
defendant  would  not  receive  the  property, 
which  obviated  necessity  of  a  tender  or  of 
any  further  act  by  it  Sections  6776  and 
6824,  C.  L.  1913.  It  could  treat  the  contract 
as  subsisting  "up  to  the  time  when  perform- 
ance should  commence,  for  the  purpose  of  in- 
sisting that  the  other  party,  who  lias  previ- 
ously repudiated  it  idiall  then  and  finally 
determine  whether  be  will  comply  with  its 
terms  or  persist  in  his  resolotlon  not  to  per- 
form upon  his  part  But  the  party  who  has 
not  broken  liia  compact  is  not  allowed  to 
treat  it  as  In  force  for  the  purpose  of  per- 
forming in  direct  opposition  to  the  refusal 
of  the  other  to  abide  by  Its  terms,  and  then 
enforce  the  payment  of  the  contract  price." 
6  R.  C.  L.  1026;  Danforth  v.  Walker,  37 
Vt  230 ;  Davis  v.  Bronson,  2  N.  D.  300,  60 
N.  W.  836,  16  L.  R.  A.  655,  33  Am.  St  Rep. 
783;  Collins  v.  Delaporte,  116  Mass.  159; 
Gibbons  v.  Bente,  61  Minn.  499,  63  N.  W.  756, 
22  L.  B.  A.  80;  note  to  33  Am.  St  Rep.  795, 
796;  Kadisb  v.  Young,  108  IlL  170,  48  Am. 
Rep.  648 ;  Roebling  Sons  Co.  v.  Lock  Co.,  130 
lU.  660,  22  N.  E.  618;  Acme  Food  Co.  v.  Old- 
er, 64  W.  Va.  256,  61  S.  B.  230,  17  L.  R.  A. 
(N.  S.)  807,  and  note. 

[2-8]  As  to  th«  assertion  that  title  was 
vested  in  defendant  and  that  therefore  It 
could  sue  for  the  purchase  price,  title  could 
not  be  cast  upon  defendant  in  the  face  of 
his  persistent  refusal  to  accept  title  or  the 
engine.  There  are  cases  where  delivery  may 
be  constructively  made  or  may  be  presumed, 
but  Qiat  is  not  ours.  The  eontract  remains 
executory,  and  no  title  passes  as  on  an  exe- 
cuted sale  until  the  buyer  accepts  a  delivery 
of  the  property.  Sectlcm  6586,  O.  L.  1913; 
Kidiola  &  Shepard  Co.  v.  Paulson,  6  N.  D, 
400,  71  N.  W.  186;  Colean  Mfg.  Co.  v.  Blan- 
ehett,  16  N.  D.  341,  113  N.  W.  614;  Reeves 
ft  Co.  V.  Bruening,  18  N.  D.  157,  166,  100  N. 
W.  241;  Colean  Mfg.  Co.  v.  Feckler,  20  K.  D. 
188,  195,  196,  126  N.  W.  1019 ;  Westby  v.  J. 
I.  Case  Co.,  21  N.  D.  5T5,  589,  600,  132  N.  W. 
187. 

Plaintiff  has  dted,  as  sustaining  a  recovery 
with  the  purchase  price  as  the  measure  of 
damages,  with  title  cast  upon  defendant,  a 
score  of  cases  of  conditional  sale  contracts 
where  the  pr(H)erty  sold  was  delivered,  but 
title  for  some  cause  was  reserved  as  is  usual 
for  security  purposes.  Such  is  not  prece- 
dent, as  title  passes  In  contemplation  of  law 
under  a  conditional  sale  contract,  when  the 
seller  sues  for  the  purchase  price;  the  goods 
having  been  delivered,  and  It  being  solely  at 
the  option  of  the  seller  whether  he  will  treat 
the  title  as  vested  or  i-etaln  It  to  otherwise  en- 
force what  in  either  event  must  be  paymeitf 
of  purohase  price.  The  ptirchaser  in  posses- 
sion under  a  eondltlanal  sale  contract  baa  ao 
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optltw  in  tbat  matter;  the  election  beiag  the 
right  of  the  seller.  Such  are  treated  as  ex- 
ecuted sales  for  a  purchase  price  for  prop- 
erty delivered  and  received.  This  is  already 
settled  law  here  (Dowaglac  Mfg.  Co.  t. 
Mahon  &  Robinson,  13  N.  U.  516-524,  101  N. 
W.  903,  and  Poirler  Mfg.  Co.  v.  Kitts,  18  N. 
D.  556,  120  N.  W.  558):  the  latter  decision 
holding  tbat  a  vendor  in  a  condition  sale 
contract  may  elect  to  waive  bis  title  and  sue 
for  purchase  price.  See  Frisch  v.  Wells,  200 
Mass.  429,  86  N.  E.  775,  23  L.  K.  A.  (N.  S.) 
145,  and  note  on  effect  of  an  action  for  the 
purchase  price  being  a  waiver  of  vendor's 
right  under  a  conditional  sale  contract  to  re- 
cover the  property  in  specie.  Appellant  cites 
Dowagiac  Mfg.  Co.  v.  Biginbothaui,  15  S.  D. 
547,  91  N.  W.  830,  as  sustaining  his  theory 
tbat  title  passed  without  acceptance  of  the 
property  by  defendant  That  case  must  be 
understood  as  one  in  which  a  delivery  was 
made  to  the  carrier  authorized  to  receive  It 
as  the  agent  of  the  consignee,  with  title  pass- 
ing on  such  delivery.  Consult  opinions  in 
Int.  Har.  Co.  y.  Pott,  82  S.  D.  82,  142  N.  W. 
652. 
Appellant  cites  35  Cyc.  527,  reading: 
"Where  the  buyer  refuses  to  accept  the  goods 
or  a  part  thereof,  tie  seller,  if  he  makes  a  prop- 
er tender,  may  nevertheless  maintain  an  action 
for  tlie  price." 

This  Is  misleading,  unless  considered  in 
comtectloa  with  the  snbject-matter  Immedi- 
ately preceding  it  The  principle  stated  ap- 
plies only  where  tittle  has  passed  by  an  ac- 
tual or  constructive  delivery,  as  an  examina- 
tion of  the  very  cases  elted  will  demonstrate, 
among  wiiidi  are  White  v.  Solomon,  164 
Mass.  516.  42  N.  B.  104,  30  L.  R.  A.  537,  the 
opiniOD  ill  wbiiCb,  by  Justice  Holmes,  ia 
squarely  to  tlie  contrary.  An  excerpt  bearing 
on  this  question  ^11  be  found  later  in  tb\^ 
oidnion.  It  was  there  held  tbat  payment  waB 
not  coadlticned  pn  title  passing  because  of 
the  i)eculiar  stipulations  of  the  contract 
Nat  Cash.  Reg.  Co.  v.  Dehn,  139  Mich.  406, 
102  N.  W.  965,  is  also  dted  as  austalning  said 
text,  wblcta  an  examination  will  show  to  have 
been  a  conditional  sale  contract,  where  title 
was  retained  for  security  with  a  prior  de- 
livery bad,  with  title  for  such  purpose  waiv- 
ed and  vested  by  tbe  suit  for  the  purchase 
price.  Nearly  every  case  cited  as  sustainlrg 
the  text  is  likewise  diatinguishable.  Tbe 
true  rule  bese  appUcable  is  found  at  85  Cyc 
892.  CuthUl  v.  Peabody,  19,  Cal.  App.  804, 
125  Pac.  928,  dted  by  appellant,  has  no  ap- 
plication, as  title  i^  thece  held  to  have  pass- 
ed; tbe  opiuion  stating: 

"Of  course,  in  a  case  where  title  to  the  prop- 
erty contracted  for  has  not  passed  to  the  vendee, 
tbe  vendor,  upon  a  breach  of  the  contract,  would 
bave  no  cause  of  action  for  the  purchase  price. 

Tbe  purchase  price  cannot  be  recovered  as 
the  measure  of  damages.  In  tbe  absence  of  a 
provision  in  the  contract  ta  the  contrary,  un- 
less title  to  the  goods  has  vested  in  the  pur- 
r,  as  tbe  transfer  of  title  and  payment 


1ji^er«for  fxe  in  contemplAtlion  of  law  concur- 
retQt  ufii^  and  "If  the  buyer  refuses  to  accei;>t 
the  goods,  even  wrongfully,  he  cannot  be  sued 
for  tbe  price,  because  the  event  on  which  he 
undertook  to  pay  the  price  has  not  happen- 
ed." White  V.  Solomon,  164  Mass.  516.  42  N. 
B.  104,  30  U  B.  A  537;  Reeves  &  Ca  v. 
BruftQlng,  13  N.  D.  156,  166,  100  N.  W.  241 ; 
Muiueapolis  Mch.  Co.  v.  McDonald.  10  N.  D. 
408,  87  N.  W.  903,  construing  section  7156,  a 
li.  1913. 

Plalntift  claims  the  right  to  recover  inde- 
pendently of  the  passing  of  title,  as  on  a  con- 
tract stipulating  for  the  payment  of  money 
without  the  passing  of  title  being  a  condition 
either  precedent  or  concurrent  to  payment 
There  are  two  equally  conclusive  answers  to 
this  contention:     First,  there  is  no  basis  in 
the  pleadings  for  such  a  claim  as  it  sues  as 
;  for  recovery  of  a  purchase  price  of  proper- 
ty sold  and  delivered ;    and,   secondly,  the 
I  contract  Itself  negatives  such  a  claim,  show- 
I  ing  on  its  face  to  be  a  contract  for  the  pur- 
!  chase  and  sale  of  personal  property   with 
payment  by  notes  stipulated  to  be  made  as  a 
condition  concurrent  upon  delivery  of  such 
property  with  title  tbe  consideration  for  the 
notes.     Acme  Food  Co.  v.  Older,  64  W.  Va. 
255,  61  S.  E.  285,  17  L.  R.  A.  (N.  S.)  807. 

To  summarize  in  conclusion.  Defendant 
had  the  right  to  tender  a  breach  of  the  con- 
tract by  notice  that  he  would  never  perform, 
which  repudiaflou  plaintiff  might  have  elect- 
ed to  accept  as  a  present  and  Immediate 
breach.  Stanford  v.  McGlll,  6  N.  D.  636,  72 
N.  W.  936,  38  Ia  R.  A.  760,  Is  to  ttds  extent 
overruled.  Instead  it  elected  to  keep  the 
contract  alive  until  the  stipulated  time  for 
performance  arrived,  when,  defendant  not 
having  withdrawn  his  renunciation.  It  could 
dispense  with  tender  of  performance  and  sue 
for  damages.  This  it  ^ected  not  to  do,  but 
chose  to  make  a  tender  and  afford  defendant 
a  further  opportunity  to  receive  it  in  the 
event  of  which  reception  of  the  property  he 
could  have  been  sued  for  tbe  purchase  price. 
However,  he  refused  to  receive  either  proper- 
ty or  title,  standing  upon  his  repudiation  of 
the  contract,  but  thereby  rendering  himself 
liable  for  all  damages  accruing  to  the  other 
party  because  of  such  breach.  The  measure 
of  damages  for  breach  is  by  section  7166.  0. 
U  1913,  and  the  common  law  governed  by  a 
different  rule  from  where  title  has  been  vest- 
ed, ia  Which  event  it  is  to  be  deemed  to  be 
the  contract  prica  Section  7155,  C.  L.  1913. 
As  this  suit  is  for  the  contract  price  for 
goods  sold  and  delivered,  it  Is  not  qaitntaln- 
able.  There  is  an  entire  failure  of  proof  of 
damages.  As  to  tbe  freight  paid,  the  findings 
do  not  disclose  but  what  this  exx)ense' was  in- 
curred after  notice  of  repudiation  operated 
to  check  further  performance.  That  defend- 
ant did  not  observe  it  if  the  freight  expense 
was  incurred  thereafter,  was  at  plalntifT's 
0¥m  election  and  taken  at  tbe  hasard  that  it 
could  Induce  defendant  to  later  perform  tbe 
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contract    It  la  In  contemplation  of  law  an 
enhancement  of  damages  after  notice  of  re- 
pudiation, and  Is  not  recoverable. 
Judgment  affirmed. 

On  Petition  for  Rehearing. 

Appellant's  counsel  has  petitioned  for  a 
rehearing.  They  assert  that  sections  5775, 
5821,  and  5824,  O.  U  1913,  "preserves  a  right 
to  defendant  to  withdraw  his  repudiation; 
the  time  vrlthln  which  such  right  to  with- 
draw may  be  made  expires  only  with  matur- 
ity of  the  obligation;  the  right  thus  preserv- 
ed is  as  valuable  to  defendant  as  it  is  to 
plaintiff;  the  right  thus  preserved  Is  merely 
the  right  which  has  been  created  or  fixed 
by  the  contract."  Tliat  these  sections  "to- 
gether necessarily,  obviously  and  clearly  pro- 
vide that  the  contract  remain^  in  force." 
And  (2)  that  these  sections  cover  the  subject 
under  consideration  to  the  exclusion  of  the 
common  law. 

The  statutes  cited  constitute  no  guaranty 
to  the  repudiator  of  an  executory  contract 
that  the  other  party  must,  in  the  face  of  no- 
tice given  of  a  determined  repudiation,  nev- 
ertheless suffer  the  violator  to  remain  in  fuU 
enjoyment  of  all  rights  under  the  contract 
he  would  possess,  had  be  not  repudiated.  No 
such  intent  is  manifest  from  the  statutes  in 
question.  It  is  to  the  other  party  not  in  de- 
fault to  whom  these  statutes  <speak  and  for 
whose  benefit  they  stand.  They  have  been 
in,  force  since  long  before  the  decision  of 
Stanford  v.  McGill,  and  will  apply  after  the 
overruling  of  the  doctrine  of  that  case  as 
fully  as  they  did  before.  In  fact,  they  have 
no  application  whatever  to  the  subject  un- 
der, discussion — that  of  anticipatory  breach. 
They  support  neither  contention  concerning 
it  nor  aid  in  determining  which  of  the  two 
should  be  selected  as  the  law  of  this  jurisdic- 
tion. As  to  the  second  contention,  it  is  al- 
ready answered  by  the  statement  that  these 
statutes  are  not  upon  the  subject  under  in- 
vestigation. But,  if  they  were,  the  Codes 
are  not  exclusive  where  the  statute  is  silent 
but  only  where  It  speaks.  A  suffldent  dis- 
cussion of  this  question  will  be  found  in  the 
decision  of  this  court  in  Reeves  &  Ck).  v.  Rus- 
sell, 148  N.  W..654,  where  a  similar  conten- 
tion, citing  the  same  cases  here  relied  upon, 
is  treated  at  length. 

Exception  is  taken  by  plaintiff  to  what 
counsel  terms  the  overruling  by  dictum  of 
Stanford  v.  McGill  as  to  the  doctrine  of  an- 
ticipatory breach,  and  that  this  "should  not 
be  lightly  done;  •  •  •  that,  eliminating 
freight  there  has  been  no  enhancement  or  in- 
crease of  damages."  In  answer  it  may  be 
said  that  "eliminating  freight"  there  would 
have  been  no  necessity  for  counsel  or  the 
court  to  discuss  anticipatory  breach  of  con- 
tract; "eliminating  freight"  there  would 
have-  been  no  issue  made  of  enhancement  of 


damages;  "eliminating  freight,"  there  could 
liave  been  no  "dictum"  concerning  Stanford 
v.  McGilL  But  there  was  no  possibility  of 
"eliminating  freight"  in  considering  the  Is- 
sues, as  plaintiff  has  sued  for  its  recovery 
and  assigned  error  on  its  denial  tliereof.  Ne- 
cessity for  its  discussion  is  set  forth  In  ttie 
opinion.'  There  is  no  desire  to  lightly  over- 
rule any  precedent,  but  at  times  it  is  as  wise 
as  it  ia  necessary  to  recognize  a  mistake, 
when  convinced  that  it  is  such.  Counsel  con- 
cede, as  they  must,  that  the  almost  unani- 
mous weight  of  authority  and  precedent  sup- 
port our  action  and  the  conclusions  announc- 
ed. It  is  deemed  better  to  overrule  this  prec- 
edent than  by  citing  it  indirectly  affirm  It. 
AH  other  questions  presented  in  the  petition 
for  a  rehearing  are  but  an  additional  argu- 
ment to  that  presented  before  the  opinion 
was  written,  and  are  already  answered  in  the 
opinion. 
The  petition  is  denied. 


CURRAN  et  aL  v.  KENT.    (No.  878&) 

(Supreme  Court  of  South  Dakota.     June  19. 
1915.) 

Bboexbs  4=965 — Unauthobized  Acts— Refu- 

0IATION   BY   PbINCIPAL. 

Plaintiffs,  who  were  engaged  in  the  real  es- 
tate business,  wrote  defendant  that  they  had  a 
party  who  might  be  interested  in  the  purchase 
of  property  owned  by  defendant.  Defendant's 
husband  replied  that  they  would  be  glad  to  sell 
and  asking  plaintiffs'  opinion  as  to  the  value  of 
the  property.  Plaintiffs  answered  that  the  out- 
side value  was  $4,000,  out  of  which  it  would 
be  necessary  to  pay  them  their  regular  commis- 
sion. Defendant's  husband  thereupon  wrote 
plaintiffs  that  defendant  would  sell  for  that 
price  less  6  per  cent.  PlaintiCEs  replied  that 
they  would  keep  the  matter  in  mind  and  lat- 
er wrote  in  response  to  an  inquiry  that  the 
best  offer  they  had  been  able  to  secure  was 
$3,000.  In  reply  to  another,  letter  they  wrote 
that  the;  would  do  their  best  to  interest  a 
purchaser,  and  still  later  wrote  that  they  had 
an  offer  which  would  net  defendant  $3,000. 
Defendant's  husband  replied  that  defendant 
would  accept  this  and  a  deed  was  then  for- 
warded to  her  for  execution,  naming  one  of 
the  plaintiffs  as  the  grantee,  whereupon 
defendant  repudiated  the  sale  on  the  ground 
that  she  bad  not  authorized  plaintifEa  to  sell  to 
themselves.  Held,  that  the  correspondence 
showed  that  defendant  made  plaintiffs  her  agent 
to  sell  the  land  for  the  best  obtainable  price, 
and  plaintiffs  therefore  could  not  become  the 
purchasers  without  defendant's  knowledge  and 
consent  and  upon  discovering  that  they  were  the 
proposed  purchasers,  defendant  had  a  right  to 
repudiate  the  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §§  48-50;    Dec.  Dig.  <S=>65.] 

Appeal  from  Circuit  Court,  Lawrence  Coon- 
ty;   James  McNenny,  Judge. 

Action  by  James  W.  Curran  and  another, 
copartners,  doing  business  as  Curran  &  Cur- 
ran, against  Christina  Kent.  From  a  judg- 
ment and  order  in  favor  of  plaintiffs,  defend- 
ant appeals.    Reversed  and  remanded. 
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John  R.  Bossell,  of  Deadwood,  for  appe- 
lant. Eellar  &  Stanley,  of  liead,  for  respond- 
mts. 

IfcOOT,  P.  X  This  action  was  instituted 
to  compel  the  epeclQc  performance  of  a  con- 
tract In.  relation  to  the  sale  of  real  estate. 
Plaintiffs  alleged  that  on  about  the  24th  day 
of  June,  1914,  defendant  promised  and  agreed 
to  sell  and  convey  to  plaintiffs  a  certain  lot 
on  Mill  street  in  the  city  of  Lead,  for  the  net 
sum  of  $8,000,  and  promised  and  agreed  to 
make,  execute,  and  deliver  a  good  and  suffi- 
cient deed  conveying  said  property  to  plain- 
tiffs; that  plaintiffs  relied  upon  said  agree- 
ment and  forwarded  a  deed  to  defendant  for 
signature  together  with  the  sum  of  $600,  and 
requested  defendant  to  return  said  deed  with 
sight  draft  for  the  balance  of  said  purchase 
price;  that  plaintiffs  stand  able,  ready,  and 
willing  to  abide  by  the  terms  of  said  agree- 
ment; that  defendant  undertook  to  rescind 
said  sale  and  now  refuses  to  abide  by  said 
agreement,  or  deliver  said  deed  aa  agreed. 
Defendant  made  answer  denying  generally 
the  allegations  of  plalntUTs  except  as  admit- 
ted. Defendant  admitted  that  plaintiffs  for- 
warded a  deed  to  her  for  signature  and  en- 
closed $500,  and  requested  that  said  deed  be 
returned,  executed  with  a  sight  draft  for 
$2,500,  and  that  she  declined  to  execute  said 
deed  or  accept  said  draft,  and  promptly  re- 
turned both  to  plaintiffs,  and  as  a  defense 
alleged  that  plaintiffs  were  the  agents  and 
brokers  of  defendant  for  the  sale  of  the 
property  described  In  the  complaint,  and 
bound  l^  the  highest  degree  of  good  faith 
to  procure  for  this  defendant  the  highest 
market  price  for  said  property ;  but  that  not- 
withstanding said  fact  and  in  fraud  of  de- 
fendant's rights,  and  without  the  knowledge 
and  consent  of  defendant,  said  plaintiffs 
songbt  to  become  the  purchasers  of  said 
property  themselves,  and  for  less  than  the 
market  price  then  obtainable;  and,  upon 
learning  of  said  facts,  defendant  immedi- 
ately repudiated  the  same,  terminated  said 
agency,  and  withdrew  the  property  from 
sale  by  plaintiffs.  There  was  a  trial  of  the 
issues,  and  flndlags  and  judgment  in  favor  of 
plaintiffs,  and  defendant  appeals,  assigning, 
among  other  things,  the  Insufficiency  of  the 
evidence  to  Justify  the  findings  and  Judgment 

The  transaction  Involved  took  place  as  the 
result  of  certain  written  correspondence  be- 
tween plaintiff  and  the  husband  of  defend- 
ant. The  plaintiffs  are  engaged  in  real  es- 
tate, loan,  insurance,  and  rental  business  in 
Lead,  S.  D.;  and  defendant  and  her  husband 
reside  at  Albuquerque,  N.  M.  On  January 
13,  1914,  plaintiffs  wrote  defendant: 

"We  have  a  party  who  is  looking  for  a  loca- 
tion for  a  restaurant  and  will  rent  your  prop- 
erty of  Mill  street  at  $50  a  month,  when  the 
present  tenant,  who  occupies  same  as  a  shooting 
gallery  moves  out,  which  will  be  before  long. 
We  also  have  a  party  who  might  be  interested 
in  the  purchase  of  your  property  and  bank 
stock,  if  yon  care  to  quote  a  price. 


On  January  17,  1914,  defendant's  husband 
replied  as  follows: 

"Heplying  to  yours  of  the  13th  inst  would  say 
we  would  be  glad  to  sell  the  Mill  street  property 
tf  we  could  get  a  reasonable  price  for  it.  AVbat 
do  yon  think  we  can  get  for  it?  Mrs.  Kent 
wishes  to  say  she  does  not  desire  to  sell  the 
bank  stock.  Would  thank  you  for  your  opinion 
aa  to  the  value  of  the  property." 

On  January  20, 1914,  plaintiffs  again  wrote 
as  follows: 

"You  ask  us  for  our  opinion  as  to  the  value 
of  the  property.  Considering  the  present  condi- 
tion of  real  estate  here,  and  particularly  the 
fact  that  the  outlook  for  Mill  street  property  is 
quiet,  we  can  say  that  in  our  opinion,  the  out- 
side value  of  your  property  at  the  present  time 
is  $4,000,  out  of  which,  in  event  of  sale,  it 
would  be  necessary  for  you  to  pay  us  our  regu- 
lar commission.  Should  you  care  to  list  the 
property  at  that  figure  with  us,  we  would  be 
glad  to  see  if  we  cannot  find  a  purchaser." 

On  January  29,  1914,  defendant's  husband 
wrote  as  follows: 

"Referring  to  yours  of  the  20th  inst,  would 
say  Mrs.  Kent  will  take  $4,000,  less  5  per  cent, 
for  the  Mill  street  property.  Would  say  also 
that  she  would  be  willing  to  lease  the  property 
at  $50  per  month  providing  you  think  she  could 
do  no  better.  Have  been  renting  for  $75  a 
month,  but  the  class  of  tenants  has  not  been 
very  satisfactory.  She  would  prefer  to  sell  tlie 
property." 

On  February  3,  1914,  plaintiffs  replied  as 
follows: 

"We  have  your  favor  of  January  29.  •  •  • 
We  thank  you  for  your  kind  answer  and  will 
keep  in  mind  the  fact  that  you  are  desirous  of 
selling  the  property." 

On  May  6,  1914,  Mr.  Kent  again  wrote  con- 
cerning the  property  in  qnestion: 

"Is  there  any  prospect  of  selling  the  Mill 
street  property?' 

On  May  8, 1914,  plaintiffs  replied: 
"Note  that  you  ask  as  to  prospects  of  sale  of 
MUl  street  property.  The  best  offer  we  have 
been  able  to  secure  on  sale,  is  $3,000,  which 
would  be  less  our  regular  commission  of  S  per 
cent.  Did  not  submit  same  to  you  as  we  did 
not  know  whether  or  not  this  would  interest 
you.  However,  we  believe  our  party  would  still 
consider  the  property  at  that  price.  Mill  street 
property  does  not  look  as  good  as  it  did  a  few 
years  ago  and  people — locaUy— are  steering  shy 
of  same.  If  you  are  at  all  interested  in  the 
offer,  would  be  pleased  to  hear  from  you." 

On  May  16th,  Mr.  Kent  wrote: 

"Yours  of  the  8th  received,  and  in  reply  would 
say  Mrs.  Kent  will  sell  the  Mill  street  property 
for  $3,500,  less  commissions.  Hope  you  can 
find  a  purchaser  at  that  price." 

On  May  18th  plaintiffs  wrote: 

"We  have  yours  of  the  16th  inst,  and  notice 
your  price  on  the  Mill  street  property.  Will  do 
our  best  to  interest  a  purchaser. 

On  June  20tb,  plaintiffs  again  wrote  as 
follows: 

"We  have  an  offer  on  your  property  which 
will  net  you  $3,000,  property  to  be  tree  and 
clear,  with  abstract  showing  good  title,  furnish- 
ed by  you.  We  will  be  pleased  to  hear  from 
you  in  reply  regarding  same,  as  soon  as  possi- 
ble." 

On  Jnne  24th,  Mr.  Kent  replied: 
"Referring  to  yours  of  the  20th  inst,  would 
say  Mrs.  Kent  desires  me  to  say  that  she  will 
take  $3,000  net  for  th«  Mill  street  property. 
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purehaaer  to  pay  aH  expenses  of  th«  sale.  In 
■view  of  the  fact  that  you  think  this  property 
ought  to  be  worth  ^,000  we  think  the  party 
can  well  afEord  to  do  so.  In  fact,  we  had  a  sim- 
ilar offer  a  short  time  ago,  but  decided  not  to 
sell  at  that  time." 

On  June  27th,  plalntUIs  replied: 

"We  have  your  favor  of  the  24th  accepting 
offer  of  $3,000  net  for  Mill  street  property,  title 
to  be  free  and  clear.  Kindly  forward  us  ab- 
stract of  the  property  and  we  wiU  prepare  the 
necessary  papers  and  forward  you  for  your  sig- 
.nature." 

On  July  3,  Mr.  Kent  wrote: 

"I  do  not  find  that  Mr.  McKenzie  ever  bad  an 
abstract  of  the  Mill  street  property.  He  has 
quitclaim  deed  from  townsite  of  Lead  City  to 
George  Hearst,  quitdaim  deed  from  Phcebe 
Hearst  to  Alexander  McKenzie,  and  a  quitclaim 
deed  from  Grnest  May  and  Peter  A.  Oushurst 
to  Alexander  McKenzie.  Make  a  quitclaim  deed 
and  forward  and  Mrs.  Kent  will  execute  the 
same,  as  stated  for  the  price  three  thousand 
($3,000.00)  dollars  net  to  her.  If  you  desire 
these  deeds  let  me  know  and  we  will  forward 
them  to  you." 

On  July  eth,  plaintiffs  wrote: 

"We  have  your  favor  of  July  3.  Incloaed  find 
deed,  which  kindly  have  Mrs.  Kent  sign  and  ac- 
knowledge. We  are  also  inclosing  her  check  for 
$500  in  her  favor.  Kindly  forward  deed  duly 
signed'  to  the  First  National  Bank  of  Lead, 
with  sight  draft  attached  for  $2,500." 

On  July  6th,  Mr.  Kent  telegraphed  plain- 
tiffs: 

"Have  «m  offer  of  $3,250  net  for  Mill  street 
property.  Can  you  sell  for  that  price?  If  not 
withdraw  it  from  sale.    Answer. 

On  July  6th,  plaintiffs  wired  Mr.  Kent: 
"You    have   accepted    our  offer   in    yoors   of 

June  24th.     Have  received  yours  of  July  3d. 

Will  insist  that  sale  be  made  us  on  our  offer. 

Deed  and  check  forwarded  to-day." 

On  July  lltb  defendant  gave  plaintiffs  tbe 
following  notice: 

"Gentlemen:  I  am  herewith  returning  to  you 
check  *  •  •  for  $500,  and  also  proposed  uu- 
■uned  quitclaim  deed  from  the  undersigned, 
Christina  Kent,  to  James  W.  Curran  of  [de- 
scribed property].  Said  proposed  deed  purport- 
ing to  be  dated  July  6,  1914.  The  return  of  the 
enclosed  described  is  made  upon  the  grounds, 
among  others,  that  the  undersigned,  Christina 
Kent,  has  not  sold  or  directed  to  be  sold  the 
foregoing  described  property  to  said  James  W. 
Curran,  or  to  James  W.  Curran  and  James  L. 
Curran,  as  copartners  under  the  firm  name  and 
style  of  Curran  ft  Curran.  And  you,  the  Said 
James  W.  Curran  and  James  Ix  Curran,  as 
■uch  copartneiB,  were  without  power  or  «n- 


thority  to  sell  said  pApei^  to  yonrseTves  or  to 
either  one  of  said  arm.  Ton,  the  said  firm  of 
James  W.  Curran  and  James  L.  Curran,  as  co- 
partners as  aforesaid,  having  no  other  or  fur- 
ther authority  in  the  premises  than  to  find  a 
purchaser  for  such  property  other  than  your- 
selves or  either  of  you,  for  the  best  considera- 
tion that  could  be  obtained  for  such  property, 
after  submitting  such  proposition  to  purchase  to 
the  undersioned,  Christina  Kent.  And  the  un- 
dersigned, Christina  Kent,  is  not  bound  and 
will  not  be  bound  by  your  illegal  act  in  at- 
tempting to  make  a  sale  of  said  property  to 
yourselves  or  to  one  of  said  firm.  And  the 
undersigned,  Christina  Kent,  refaae*  the  request 
to  make  a  deed  of  said  property  to  said  James 
W.  Curran,  one  of  the  members  of  said  co- 
partnership. And  your  entire  acts  in  the  prem- 
ises are  hereby  repudiated. 

^[Signed]    Christina  Kent" 

We  are  of  the  view  that  It  clearly  appears 
from  this  correspondent  that  appellant  was 
relylntr  upon  respondents  to  secure  tor  her 
the  highest  and  best  obtainable  price  for  her 
property.  She  made  Inquiries  of  respondents 
as  to  Its  value  and  they  informed  her  as  to 
the  general  value  of  Mill  street  property  and 
of  this  property  In  particular.  Bespondents 
were  her  agents  for  the  purpose  of  securing; 
for  her  the  best  obtainable  price.  Appellant, 
In  the  first  Instance,  made  respendents  her 
agents  to  sell  this  land  for  the  best  obtain- 
able price  on  commission.  She  w«8  Induced, 
at  the  suggestion  of  respondents,  to  accept 
an  offer  purporting  to  come  from  a  third  par- 
ty at  an  amount  of  $3,000  net,  also  suggested 
by  them.  Under  the  circumstances  of  this 
case  respondents  could  not  become  the  pur- 
chasers of  said  property  without  the  knowl- 
edge and  consent  of  appellant;  and  upon 
discovering  that  respondents  themselTes  were 
the  proposed  purchasers  appellant  had  the 
right  to  repudiate  the  Sale.  The  rule  an- 
nounced in  Dnrand  t.  Preston,  28  S.  D.  222, 
128  N.  W.  129,  and  In  8awy«r  v.  Issenhutb, 
31  S.  D.  502,  141  N.  W.  378,  must  govern  In 
this  case.  The  case  of  Merrlam  v.  Johnson, 
86  Minn.  61,  90  N.  W.  118,  is  directly  In  point 
Hence  we  are  of  the  view  that  the  evidence 
was  Insufficient  to  Justify  or  sustain  the  find- 
ings and  Judgment. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  far- 
ther proceedings  conslBtent  with  the  views 
herein  expressed. 
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WILEY  ▼.  VBAS  IiAIO)  OO.  (No.  28747.) 
(Saprem«  Gonrt  of  Iowa.     Jaa«  3t,  191.5.) 

1.  EyinsNCE    «!=»488  —  Opiniow    ErtDKNCB— 

QUAUFICATIONS  or  WiTNKBBBS. 

In  an  action  for  fraudulent  repreae&tations 
on  a  8ale  of  land,  plaintiff  testified  that  he 
exaini&ed  the  land  after  the  purchase,  made  in- 
galriea  as  to  the  value  of  ^od  prairie  land; 
that  he  was  raised  on  a  farm  and  acquainted 
"with  the  value  of  land  in  different  states ;  that 
he  owned  a  farm  in  another  county ;  that  he 
knew  of  the  sale  of  no  other  land  in  the  neigh- 
borhood; bnt  that  he  was  in  the  vlcinit;  of 
the  land  two  days  and  talked  with  residents 
conceming  values  there.  On  cro3»^xamination 
he  stated  that  he  was  there  nearly  a  week  and 
talked  with  a  good  many  and  tried  to  look  up 
what  lands  were  worthj  that  he  wrote  State 
KmiKration  people  for  literature,  and  obtained 
information  from  friends  In  the  neighborhood ; 
and  that  he  based  bia  estimate  of  value  upon 
the  information  obtained  as  well  as  his  own 
observation.  Held,  that  he  was  qnalifled  to  ex- 
press an  opinion,  as  to  the  value  of  the  land; 
his  evidence  not  being  hearsay  because  much  of 
his  information  was  derived  from  others. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Di«.  g  2273;    Dec.  Dig.  «ca>488.] 

2.  BVIDBNCE  tS=»118  —  MaKKET  VALtJE  OF 
laARD — PUBCEASE    PKCB. 

Where,  though  defendant  had  contracted 
to  purchase  land  shortly  before,  the  deed  was 
not  delivered  to  him  until  the  same  day  that  be 
conveyed  to  plaintiff,  evidence  as  to  what  be 
paid  for  the  land  was  admissible  on  the  ques- 
tion of  its  market  value,  in  an  action  by  plain- 
tiff for  false  representations,  since  what  land 
sells  for  about  the  time  of  a  transaction  under 
investigation  is  competent  evidence  of  its  mar- 
ket value  at  that  time. 

(Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  269-296;  Dec.  Dig.  «=»113.] 

3.  de3p08itiok8  «=>101  —  intboduction  by 
Pabtt  Other  than  the  One  Taking  Dep- 
osition— Effect. 

In  an  action  for  false  representations  on 
a  sale  of  land,  defendant  took  the  deposition 
of  1j.,  who  testified  that  the  land  was  worth 
$20  or  f25  an  acre.  Ob  cross-examination  ho 
te.<<tified  that  other  land  in  the  neighborhood  had 
sold  for  $10  or  $11  an  acre.  On  the  trial,  this 
deposition,  though  taken  by  defendant,  was  read 
to  the  jury  by  plaintiff.  Held,  that  there  was 
no  violation  of  the  rule  excluding  evidence  of 
sales  of  other  lands  near  by  and  the  prices  re- 
ceived, since  the  fact  that  a  party  other  than 
the  one  taking  a  deposition  reads  it  in  evidence 
does  not  change  the  order  of  examination  of 
the  witness  nor  transpose  cross-examioatiou  in- 
to direct  examination. 

_[Ed.  Note.— For  other  cases,  see  Depositieaia. 
Cent.  Dig.  H  237-241 ;   Dec.  Dig.  «sj>i01.1 

Appeal  from  District  Court,  r-inp  Couaty; 
BlUo  P.  Smith,  Judge. 

Actl<Hi  for  damftges  allegM  to  have  been 
strfTered  by  t)laititlfr  In  consegnence  of  mls- 
representatloDi  as  to  quality  of  land  sold  to 
blm  by  the  defendant,  l^iere  vrAa  A  verdict 
and  judgment  tbeteon  for  plaintiff,  and  de- 
fendant appeals.    Afflnned. 

Lewis  Hebu,  <Jf  Cedar  RajiidS,  for  appel- 
lant Ric^el  &  Dennis,  of  Cedar  Rapids,  for 
appellee. 

LADD,  J.  [T]  Vhe  inaltt  lasne  ww  whetl^ 
er  defendant  fnaUdaleDtly  mlsrepiVBebted  the 


quality  of  a  quarter  aeetlbn  of  land  In  Mah- 
nomen county,  Minn.,  and  thereby  Induced 
plaintiff  to  buy  the  same.  The  evidence  was 
ample  to  carry  that  issue  to  the  Jury.  The 
contention  of  appellant  is  that  the  evidence 
bearing  on  the  measure  of  the  damages  was 
insufficient  in  that  the  witnesses  testifying 
to  vahie  were  incompetent  The  plaintiff 
went  to  examine  the  land  about  a  year  after 
the  purchase,  described  it  made  inquiries 
"to  ascertain  the  value  of  good  upland  prairie 
land,"  and,  as  he  testified,  ascertained  its 
value  to  be  $26  per  acre.  Subsequently  ho 
testified  that,  at  the  time  he  visited  the  land, 
he  made  inquiries  "with  reference  to  ascer- 
taining the  value  of  good  choice  prairie  land 
there  and  learned  that  it  was  worth  $36  to 
$40  an  acre;  that  the  land  purchased  of  de- 
fendant was  tb&i  worth  $10  an  acre;  that  he 
was  raised  on  a  farm  and  acquainted  with 
the  value  of  land  In  different  states,  and 
owned  a  farm  In  Ida  county ;  that  he  knew 
of  the  sale  of  no  other  piece  of  land  in  the 
neighborhood  of  the  land  In  controversy,  but 
was  In  the  vicinity  of  this  land  two  days, 
talked  with  the  hotel  keeper,  two  real  estate 
men,  who  had  been  buying  land  recently,  and 
a  farmer,  concerning  land  values  there ;  that 
he  had  never  seen  these  people  before  or 
since ;  and  that  his  knowledge  of  the  value 
of  land  there  was  merely  what  he  bad  heard 
and  from  correspondence  concerning  the  same. 
On  cross-exaxDlnation  he  asserted  that  he 
was  there  nearly  a  week,  talked  with  a  good 
many ;  that  he  could  not  recollect  all  he  talk- 
ed with,  but  tried  "to  look  up  what  lands 
were  worth";  that  he  wrote  to  the  "State 
Emigration  people  and  got  a  lot  of  literature 
from  them,"  and  also  from  friends  who  had 
bought  in  that  neighborhood;  and  that  he 
based  his  estimate  of  the  value  of  the  land 
upon  the  information  be  obtained  as  well  as 
his  own  observation  and  examination  of  the 
soil.  No  argument  Is  required  to  demon- 
strate Jhe  correctness  of  the  court's  ruling 
that  the  witness  was  qualified  to  express  at\ 
opinion  as  to  the  value  of  the  land.  That 
much  of  his  information  was  derived  from, 
others  is  not  objectionable,  fpr  necessarily 
knowledge  of  values  Is  largely  so  acquired. 
and  the  hearsay  rule  Is  without  application., 
3  Chamberlayne  on  Ev.  §  2099c;  Jones  on  Ev. 
(2d  Ed.)  374. 

[2]  II.  Evidence  of  what  defendant  paid[ 
for  the  land  was  received  over  objection.. 
The  deed  was  delivered  to  It  on  the  same  day 
It  conveyed  the  land  to  plaintiff,  though  hav-. 
l»g  contracted  to  purchase  shortly  before. 
What  a  tract  of  land  sells  for  about  the  time, 
of  the  transaction  under  investigation  is  com- 
petent evidence  ot  its  market  vblde  then,  and 
there  was  no  error  in  overruling  the  objec- 
tion. Swanson  v.  Railway,  116  Iowa,  804,  80 
N.  W.  1088;  Dbnr  v.  Cory,  108  Iowa,  725,  78 
K.  W.  682;  Carnego  v.  Cresoeht  Goal  Oa,  1«4 
Iowa,  ess,  14«  N.  W.  38. 
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[3]  III.  Counsel  for  appellant  argues  that 
the  court  permitted  plaintiff  to  Introduce  evi- 
dence in  chief  concerning  sales  of  other  lands 
near  by  and  the  prices  received.  It  appears 
that  defendant  took  the  deposition  of  one 
Lelth,  who  testified  that  the  land  in  contro- 
versy was  worth  $20  or  $25  per  acre.  On 
cross-examination  plaintiff  drew  out  of  his 
statement  that  prairie  land  In  the  neighbor- 
hood had  sold  for  $10  or  $11  per  acre. 
Though  taken  by  defendant,  the  deposition 
was  read  to  the  Jury  by  plaintiff  and  furnish- 
es the  only  ground  for  the  •  contention.  The 
mere  fact  that  a  party,  other  than  the  one 
taking  the  deposition,  reads  it  in  evidence, 
does  not  change  the  order  of  examining  the 
witness  nor  transpose  cross-examination  into 
direct  examination,  and  here  the  prices  for 
which  neighboring  lands  were  sold  were  elic- 
ited on  cross-examination  even  though  the 
questions  were  propounded  by  the  party  sub- 
sequently introducing  the  deposition.  The 
rule  laid  down  in  Hubbell  v.  City  of  Des 
Moines,  147  N.  W.  908,  was  not  violated. 

The  record  is  without  error,  and  the  judg- 
ment Is  affirmed. 

DEEMEB,  C.  J.,  and  GATNOR  and  SAlr 
INGER,  JJ.,  concur. 


STATE   V.   PERKINS.      (No.    80354.) 
(Supreme   Ck>urt   of    Iowa.      Jane   28,    1915.) 

1.  Bapb«=»59— Insthtjctions— iHOLtlDBnOB*- 

IXNSKS— ASSATXLT  ABD  BATTBRT. 

In  a  prosecution  under  an  indictment 
charging  rape  with  force,  where  there  was  ev- 
idence tending  to  prove  an  assault  and  battery, 
which  was  included  in  the  offense  charged,  it 
was  error  not  to  instruct  the  jury  as  to  assault 
and  battery. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  SI  88-100;    Dec.  Dig.  «=>59.] 

2.  Cbiminai.   Law   <S=»829— FAiLtrBB  to   In- 
8TBUCT>— Included  Offense. 

That  error  was  not  cured  by  instructions 
as  to  assault  with  intent  to  commit  rape  and 
simple  assault,  nor  by  a  conviction  for 'assault 
with  intent 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;    Dea  Dig.  «=829.] 

Appeal  from  District  Court,  Mills  Coun- 
ty;   A.  B.  Thomell,  Judge. 

Defendant  was  Indicted  for  the  crime  of 
rape.  Upon  trial  to  a  Jury  he  was  convict- 
ed of  an  assault  with  intent  to  commit  rape, 
and  appeals.    Reversed  and  remanded. 

Genung  &  Genung  and  W.  S.  Lewis,  all 
of  Glenwood^  for  appellant  Geo.  Cosson, 
Atty.  Gen.,  and  Wiley  S.  Bankin,  special 
counsel,  of  Des  Moines,  for  the  State. 

DEEMER,  O.  J.  The  Indictment  charges 
the  crime  of  rape  with  force  and  arms  and 
the  making  of  an  assault  up<Hi  the  prosecu- 
trix, Bessie  Irene  Miller ;  and  the  sole  ques- 
tion raised  by  the  appeal  relates  to  the  fail- 
ure of  tne  trial  court  to  charge  that  assault 


and  battery  was  an  Indnded  offense  of 
which  defendant  might  be  convicted.  The 
Indictment  was  broad  enough  to  cover  this 
offense,  and  the  testimony  tended  to  show 
not  only  an  assault,  but  an  actual  battery. 

In  these  circumstances  the  trial  court 
should  have  Instructed  upon  the  included  of- 
fense, and  left  it  to  the  Jury  to  say  whether 
or  not  the  defendant  should  have  been  con- 
victed of  this  offense,  rather  than  some 
higher  degree  of  crime.  State  v.  Kyne,  86 
Iowa,  616,  63  N.  W.  420;  State  v.  Hutchin- 
son, 95  Iowa,  566,  64  N.  W.  610;  State  v. 
Barkely,  129  Iowa,  484,  108  N.  W.  606; 
State  V.  Egbert,  125  Iowa,  443,  101  N.  W. 
191;  State  V.  Trusty,  118  Iowa,  498,  92  N. 
W.  677;   State  v.  Harrison,  14»  N.W.  452. 

Neither  the  fact  that  defendant  was  con- 
victed of  an  assault  with  intent,  nor  that 
the  court  did  Instruct  as  to  simple  assault, 
obviates  the  error  In  fitlllng  to  instruct  as 
to  assault  and  battery.  This  Is  pointed  In 
the  authorities  already  cited. 

To  avoid  misapprehension,  it  is  to  be  ob- 
served, that  the  prosecutrix  was  over  the 
age  of  consent ;   she  being  20  years  of  age. 

For  the  error  pointed  out,  the  Judgment 
must  be,  and  it  is,  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

LADD,    GAYNOR,    and    SALINGER,    JJ., 

concurring. 


FOFT  V,  HAMILTON.    (No.  80182.) 
(Supreme  Court  of  Iowa.    June  21,  1915.) 

1.  Appeal  and  Ebsob  <&=>927— Review— Di- 

BECTED   VEBOICI — EVIDENCE   CONSIOEBED. 

On  appeal  after  a  verdict  of  the  jury,  on 
the  ground  that  the  verdict  should  have  been  di- 
rected for  appellant,  the  evidence  must  be  con- 
sidered in  the  light  most  favorable  to  appellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2912,  2917,  8748,  3758, 
4024;    Dec  Dig.  «=927.] 

2.  False    Impbisonment   *=»15— LiABiriTT— 
Judicial  Officek. 

Where  tber  mayor  of  a  town  himself  arrest- 
ed a  person  fur  an  offense  within  his  jurisdic- 
tion, and,  without  any  charge  having  been  pre- 
ferred against  the  prisoner  by  himself  or  any 
one  else,  held  him  in  jail  without  right  to  give 
bond,  and  without  trial  until  he  should  pay  a 
fine  arbitrarily  imposed,  the  mayor  was  not  act- 
ing in  a  judicial  capacity,  and  is  liable  for  the 
false  imprisonment  the  same  as  if  he  had  been 
a  private  citizen. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  §§  6-67;  Dec.  Dig.  «=> 
15.] 

Appeal  from  District  Court,  Woodbury 
County;    (zeorge  Jepson,  Judge. 

Action  for  damages  for  false  imprisonment 
There  was  a  verdict  and  Judgment  for  the 
plaintiff,  and  the  defendant  appeals.  Af- 
firmed. 

Henderson  ft  Frlbourg,  of  Sioux  City,  for 
appellant  Pitkin  ft  MuUan,  Skull,  G411,  Sam- 
mis  &  Stilwell,  all  of  Sioux  City,  for  appellee. 
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BVANS,  X  At  tbe  tlsw  Of  the  wrongful 
acts  complained  of  the  defendant  was  tbe 
mayor  of  the  town  of  Movllle.  llie  plaintiff 
was  a  resident  of  the  town  of  Klngsley  10  or 
12  miles  distant.  On  the  night  of  August  19, 
1913,  the  defendant  personally  arrested  the 
plaintiff  and  placed  him  In  the  Tillage  Jail 
and  kept  him  there  until  the  followtog  day. 
No  Information  was  filed  before  him.  No 
warrant  was  issued  by  him.  No  trial  was 
bad.  The  plaintiff  demanding  a  trial,  this 
was  expressly  refused.  In  lieu  of  bail,  the 
defendant  demanded  a  deposit  of  $50  cash, 
which  should  be  conditioned  upon  the  ap- 
pearance of  the  plaintiff  upon  the  following 
morning  and  his  payment  of  an  alleged  fine 
of  $10.  At  the  Close  of  the  evidence  the  de- 
fendant moved  for  a  directed  verdict  on  the 
ground  that  in  doing  the  acts  complained  of 
he  was  acting  in  a  Judicial  capacity,  as  may- 
or of  the  town.  The  ground  of  this  motion 
was  also  presented  in  support  of  a  motion  for 
a  new  trial.  It  is  tbe  only  question  which 
is  presented  for  our  consideration  on  this 
appeal.  That  is  to  say,  upon  the  whole  rec- 
ord was  the  defendant  entitled  to  a  directed 
verdict? 

[1]  The  evidence  is  not  greatly  In  conflict 
In  its  most  significant  features.  In  so  far 
as  there  is  conflict,  the  appellee  Is  entitled  to 
have  the  evidence  considered  in  the  light 
most  favorable  to  him,  and  our  following 
statement  of  the  evidence  wUl  obey  this  re- 
quirement: On  August  19,  1913,  at  about 
7 :30  p.  m.,  the  plaintiff,  a  young  man  24  years 
of  age,  drove  Into  the  town  of  Movllle  in  an 
automobile.  He  stopped  the  automobile  upon 
the  street  and  left  It  standing  thereon.  Thir- 
ty or  40  minutes  later  be  was  arrested  by 
the  town  marshal  and  brought  to  tbe  mayor's 
office.  This  was  done  pursuant  to  a  preced- 
ing telephone  conversation  between  mayor 
and  marshal.  He  was  orally  informed  that 
he  was  arrested  for  driving  without  lights 
after  sundown.  Tbe  time  of  sunset  was  7 :21. 
He  protested  his  innocence,  on  the  ground 
tliat  he  had  driven  into  town  before  lights 
were  due.  He  demanded  a  trial.  Thereupon 
it  was  arranged  that  be  might  deposit  with 
the  mayor  $50  in  cash  in  lieu  of  bail  for  his 
later  appearance,  and  this  was  done.  There- 
wpoB  the  defendant  purported  to  arrest  or 
hold  tbe  plaintiff  upon  another  charge.  What 
transpired  at  this  point  was  related  by  tbe 
plaintiff  as  a  witness  as  follows : 

"  •  •  •  And  he  said,  'Now,  since  you  got 
smart  and  didn't  pay  your  first  fine,  I  have  an- 
other charge  against  you.'  I  asked  him,  'What 
for?'  and  he  told  me.  'Leaving  the  car  stand 
without  lights.'  I  said,  'Tou  don't  think  you 
can  get  me  on  both  charges?'  and  he  said, 
Tes,'  and  I  said,  1  don't  think  you  can.'  I  said 
'I  am  not  guilty,  and  will  stand  trial.'  He  said, 
Ton  don't  get  a  trial,'  and  Lee  said  to  him, 
'Ton  have  got  to  give  him  a  trial  if  he  can  put 
op  a  bond,  and  he  said,  'No,  I  don't :  he  can 
pay  bis  fine  or  go  to  jail.'  Finally  Mr.  Kurtz 
said,  'Let  him  put  up  a  $50  bond  if  he  wants 
to;  I  don't  believe  he  can  get  it;'  and  Mr. 
Hamilton  said,  'If  he  will  put  up  a  $60  bond, 
I  wiU  accept  it.'    I  asked  him  if  he  would  ac- 


cept a  check,  and  he  said  no,  and  I  asked  liim  if 
he  couldn't  telephone  to  some  of  the  banks  or 
friends,  or  some  one  he  knew  to  find  out  if  my 
check  wasn't  good,  and  he  said  no,  I  would  have 
to  get  my  own  bond,  so  I  went  down  to  Haskdl's 
Drug  Store.  Mr.  Jasper  and  Mr.  Kurtz  were 
along,  and  I  asked  Mr.  Haskell  if  he  could  cash 
another  check  for  $50,  and  he  said  he  could  not; 
he  wanted  to  know  what  the  trouble  was,  and  I 
told  liim,  and  be  said  he  would  go  up  and  go 
my  bond,  and  on  the  way  up  we  met  Jim  Jack- 
son, a  deputT  sheriff,  so  he  said  he  would  go  up 
and  go  my  oond,  so  they  both  went  up,  and  I 
said  to  Mr.  Hamilton,  'These  men  offer  to  go 
my  bond,  and  if  they  are  good,  you  can  make 
out  a  bond  and  they  wiH  sign  it.'  He  said : 
'They  are  abundantly  good,  all  right;  but  I 
won't  accept  anything  but  a  cash  bond.  If  they 
want  to  put  up  their  checks  or  cash,  I  will  take 
that.'  I  said,  'Didn't  you  say  they  were  good?' 
and  he  said,  'Yes,'  and  I  said,  'Make  out  a  bond 
then,  and  I  am  going  home,'  and  be  said,  'Ton 
are  going  to  jail,'  and  he  got  his  hat  and  told 
me  to  come  with  him,  and  he  took  me  to  jail. 
We  started  for  the  jail  and  got  as  far  as  the 
car,  and  I  said:  'Mr.  Hamilton,  I  don't  want 
to  go  to  jail.  I  have  got  a  car  here  that  cost 
me  $2,000,  and  I  will  let  you  have  that  until 
morning.'  He  said,  'No,  I  will  show  you  how 
to  get  smart  with  me,'  and  he  took  me  on  to 
jail,  and  when  we  got  down  there  I  said,  'Mr. 
Hamilton,  I  don't  want  to  go  into  a  firetrap 
like  ttiis;  I  have  got  a  watch  and  chain  and 
ring  that  cost  $350,  and  I  wiU  let  yon  hold 
them  and  the  car  until  morning,'  and  he  said,  'I 
will  accept  nothing,'  and  he  said,  'I  will  show 
you  Fofts'  how  to  get  smart  with  me.'-'  •  •  • 
Mr.  Hamilton  took  me  down  and  locked  me  in 
the  celL" 

Immediately  after  the  plaintiff  was  locked 
up  by  the  defendant  his  friends  made  stren- 
uous efforts  to  satisfy  the  requirements  of 
tbe  defendant  bo  as  to  release  tbe  plaintiff 
from  the  Jail.  Tbe  plaintiff's  father  and 
brother  and  an  attorney  came  down  from 
Klngsley  arriving  at  about  11  p.  m.,  and  at 
once  sought  to  satisfy  the  defendant  upon  the 
subject  of  t>aiL  The  father  brought  with  him 
the  sum  of  $1,000  and  offered  to  deposit  the 
same.  The  offer  was  refused.  Immediate 
trial  was  asked.  This  was  refused.  On  tbe 
following  morning  the  plaintiff  was  brought 
to  the  mayor's  office,  where  he  again  demand- 
ed a  trial.  This  was  refused  by  tbe  defend- 
ant On  the  alleged  ground  that  he  knew  the 
defendant  to  be  guUty,  and  that  the  defend- 
ant bad  admitted  his  guilt  and  had  pleaded 
guilty,  and  had  bad  all  the  trial  he  ever  would 
have.  He  gave  him  the  alternative  of  paying 
an  alleged  $10  fine  or  going  back  to  jail.  The 
payment  of  a  flne  being  refused  by  defendant, 
he  was  again  locked  up.  Later  in  the  day  the 
defendant  Issued  a  mittimus,  directed  to  the 
sheriff  of  Woodbury  county,  and  directing 
the  confinement  of  tbe  plaintiff  In  the  county 
Jail  at  Sioux  City  for  Ave  days.  On  the  same 
day  he  participated  in  the  execution  of  the 
mlttiniuB  by  accompanying  the  plaintiff  to 
Sioux  City  and  participating  in  the  delivery 
of  the  plaintiff  Into  the  custody  of  the  sher- 
iff. At  Sioux  City,  on  the  suggestion  of  tbe 
sheriff,  be  reduced  the  time  of  conflnement 
to  three  days. 

The  foregoing  is  only  a  small  part  of  the 
evidence,  but  It  is  sufBclently  illustrative  of 
tbe  whole.    The  argument  in  behalf  of  the 
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appellant  la  that,  iDaamndi  as  tbe  offense  for  | 
whlcb  tbe  plaintiff  was  arrested  was  within 
the  scope  of  the  defendant's  Jurisdiction  as 
mayor,  therefore  he  was  acting  in  a  judicial 
capacity,  and  is  not  amenable  to  an  action 
for  damages  for  any  error  of  judgment,  and 
that  likewise  he  is  not  amenable  for  such 
action  even  though  he  acted  maliciously  or 
corruptly.  A  veiy  careful  brief  is  presented 
to  us  wherein  all  our  cases  are  considered 
and  reviewed  on  the  question  of  whether  the 
Judge  of  an  Inferior  court  may  l)e  held  amen- 
able under  any  circumstances  to  an  action  for 
damages.  The  doubtful  point  of  the  discus- 
sion 1&  whether  the  door  is  opened  to  such 
an  action  by  a  showing  of  malice  and  corrup- 
tion. 

[2]  It  la  the  policy  of  the  law  that  the  Ju- 
dicial Incumbent  shall  be  free  from  fear  in 
arriving  at  Judicial  conclusions.  To  this  end 
he  is  ordinarily  inunune  from  attack  by  per- 
sonal action  tor  damages.  TbiB  is  the  broad 
proposition  for  which  the  appellant  contends. 
We  think  that  upon  this  record  the  case  can- 
not be  made  to  turn  upon  this  question.  The 
trial  court  submitted  the  case  upon  a  theory 
which  did  not  involve  such  question.  No  com- 
plaint is  made  upon  this  appeal  of  the  In- 
structions r  of  the  court  or  of  any  of  its  rul- 
ings, except  as  It  Is  daimed  that  tbe  motion 
for  a  directed  verdict  ought  to  have  been 
sustained.  The  particular  conduct  of  which 
complaint  is  made  was  not  Judicial,  and  was 
not  within  tbe  scope  of  any  judicial  duty  on 
the  part  of  the  mayor.  The  wrongful  con- 
duct was  not  that  be  reached  erroneous  con- 
clusions, or  tbat  be  entered  an  erroneous 
judgment  or  order.  Granting  that  as  an  indi- 
vidual be  might  lawfully,  under  the  statute, 
arrest  the  plaintiff  for  a  crime  committed  In 
his  presence,  he  would  thereby  assume  tbe 
duty  of  following  certain  statutory  procedure. 
It  was  no  part  of  the  judicial  duty  of  the 
mayor,  as  such,  to  arrest  the  plaintiff,  o' 
to  hold  him  in  custody,  or  to  put  him  In  Jail. 
In  tbe  doing  of  these  things  he  occupied  no 
different  position  than  a  private  Individual 
would  have  occupied.  So  far  as  the  second 
alleged  offense  was  concerned,  the  plaintiff 
was  never  brought -before  blm  by  any  one. 
There  was  no  complaint,  oral  or  written. 
When  the  defendant  personally  locked  up  the 
plaintiff  in  the  Jail,  no  information  bad  been 
laid  before  him,  nor  laid  by  blm  before  any 
other  magistrate,  nor  bad  any  warrant  ever 
been  issued  by  him,  or  by  any  other  magis- 
trate, nor  bad  any  Judicial  record  been  made, 
nor  bad  any  evidence  been  heard  or  pretend- 
ed trial  bad.  Nothing  appears  to  have  been 
done  whereby  the  Jurisdiction  of  the  mayor 
over  the  person  of  the  plaintiff  could  arise. 
We  think  it  clear,  therefore,  that  tbe  act  of 
tbe  defendant  in  locking  the  plaintiff' In  the 
jail  in  tbe  manner  stated  was  not  a  judicial 
act  in  a  legal  sense,  and  that  the  Imprison- 
ment thereby  effected  was  fblse  and  wrongful 
within  tbe  meaning  of  tbe  law. 


The  conduct  of  tiie  defandant  Was  not  only 
illegal  and  ignorant,  bnt  it  was  petsistentjy 
and  extremely  arbitrary  and  oppressive,  and 
merits  severe  rebuke.  We  think  that  tbe 
motion  for  a  directed  verdict  was  properly 
overruled.  No  other  question  la  presented 
for  our  oonsidfiratlon. 

The  judgment  below  is  titerefore  affirmed. 

DEBMER,  G.  3.,  and  VTKAYKK  and 
PRESTON,  JJ.,  concnrrlng. 


JBSSEN  LIQUOE  CO.  v.  PHCKNIX  DI8TIZ<- 
liEBY  CO.  et  aL     (No.  30098.)t 

(Supreme  Court  of  Iowa.     June  21,  1915.) 

1.  Beplevin  «=»69— Scope  or  Issues. 

Defendant  sold  plaintiff  11  barrels  of 
whisky  in  a  bonded  warehouse,  and  received 
payment  therefor,  the  sale  being  subject  to  the 
federal  revenue  tax.  Plaintiff  received  6  bar- 
rels ot  the  whisky,  and  paid  the  tax  theieon, 
and  subsequently  wrote  defendant  to  forward 
the  remaining  5  barrels  and  to  draw  on  plain- 
tiff for  tbe  tax.  In  reply  to  a  letter  from  de- 
fendant plaintiff  wrote  that  it  would  pay  draft 
with  bill  of  lading,  whereupon  defendant  paid 
tbe  tax,  shipped  the  whisky  and  forwarded  a 
draft,  with  bill  of  lading,  to  a  bank  for  collec- 
tion. Plaintiff,  claiming  damages  for  the  de- 
fective quality  of  the  first  6  barrels  riUpped, 
refused  to  pay  the  draft,  and  brought  replevin 
for  the  whisky  without  alleging  anything  con- 
cerning the  controversy  over  the  first  shipment. 
held,  that  as  the  question  of  damages  as  to  the 
first  shipment  was  not  put  in  issue  by  the 
pleadings  and  could  not  have  been,  in  view  o{ 
Code,  i  4164,  providing,  relative  to  replevin  ac- 
tions, that  there  shall  be  no  joinder  of  any  cause 
of  action  not  of  the  same  kind,  nor  shall  there  be 
allowed  any  counterclaim,  plaintiff's  right,  if 
any,  to  recover  such  damages  was  in  no  man- 
ner determinative  of  Its  right  to  recover  the 
possession  of  the  whisky  sued  for. 

[Ed.  Note. — For  other  cases,  see  Beplevin, 
Cent.  Dig.  §1  257-270;   Dec.  Dig.  «H>e9.3 

2.  Principal  and  Aobnt  «a5>90  —  Lisn   of 
Agent  fob  Advances. 

Defendant  bad  a  right  to  retAin  powiessV>n 
of  the  whisky  until  the  amount  of  tbe  tax  paid 
by  it  was  paid  by  plaintlif,  since  in  withdraw- 
ing the  goods  from  bond  it  was  acting  as  plain- 
tiff's agent,  and  an  agent,  entitled  to  conpenaa- 
tion  or  reimbursement  for  advances  made  at 
the  principal's  request,  has  a  lien  on  property 
in  his  hands,  with  reterence  to  which  the  ad- 
vancement has  been  made,  until  bis  claim  is 
paid,  and  plaintiff's  letters  expressly  authoris- 
ed defendant  to  retain  possession  until  the  ad- 
vances were  repaid. 

tEd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  {§  240-244;  Dec.  Dig.  «=»00.] 

3.  Replevin  «=3lOO  — Judqmkni  — Fokm  of 

JUDOMKNT. 

Where  a  Judgment  for  defendant  in  replev- 
in adjudged  that  plaintiff  was  not  entitled  to 
recover  the  possession  of  the  property,  and  that 
defendant  be  awarded  a  return  thereof,  in  de- 
fault of  which  it  should  recover  the  value  of 
its  interest  therein,  it  was  immaterial  that  the 
court  labeled  the  record  entry  as  a  "decree"; 
it  being  in  fact  the  ordinary  judgment  in  re- 
plevin. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  §{  38S,  3S0,  393-307;  Dec  Dig.  «=» 
100.] 
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Appeal  firon)  Olstxict  Coort,  Pottttwattamle 
Gonnty ;  B).  B.  Woodruff,  Jndg& 

Action  to  replevin  to  recover  the  posses- 
fslon  of  personal  property.  Trial  to  court 
witbout  Jury.  Judgment  for  defendants,  end 
plaintiff  appeals.  Tlte  facts  are  stated  In  the 
opinion.   Affirmed. 

Mayne  &  Green,  of  Ooundl  Bluffs,  for  ap- 
pellant. W.  S.  Stlllman,  of  Council  Blufts, 
for  appellees. 

WEAVER,  J.  The  defendant  distilling 
company,  doing  business  at  St  Louis,  Mo., 
owned  quantities  of  barreled  whisky  stored 
in  a  government  warehouse  at  that  place.  In 
Jnly,  1912,  defendant  sold  to  plaintiff,  a 
dealer  In  Council  Bluffs,  11  barrels  of  whis- 
ky, and  received  payment  therefor  at  the 
agreed  price.  The  sale  was  made  in  bond 
and  subject  to  the  payment  of  the  federal 
tevenne  tax  by  plaintiff.  The  transaction 
was  evidenced  by  the  delivery  by  defendant 
to  plaintiff  of  warehouse  certificates  or  re- 
ceipts for  the  requisite  number  of  barrels,  the 
tetfinti<m  being  that  the  goods  would  be  with- 
drawn from  storage  by  the  plaintiff  at  its 
convenience  or  upon  its  order  and  the  pay- 
ment of  the  revenue  tax.  About  the  time  of 
the  sale,  or  soon  thereafter,  plaintiff  called 
for  and  received  six  barrels  of  the  whisky 
and  paid  the  tax  thereon.  On  September  13, 
1912,  plaintiff  wrote  to  defendant  inclosing 
the  warehouse  receipts  for  the  remaining  five 
barrels,  and  say  tog: 

"Inclosed  find  wardiousa  receipt  for  5  bbls. 
Please  tax  pay  and  ship  us  these  five  bUs  re- 
duced to  9a  proof.  Draw  on  us  through  the 
Commercial  National  Bank  with  B/L  for  the 
tax.  Please  do  not  delay  as  we  have  the  most 
of  U  sold." 

On  September  14,  1912,  the  defendant  ac- 
knowledged receipt  of  the  letter,  and  added: 

"To  facilitate  your  unbending  we  would  kind- 
If  ask  you  to  tend  us  your  check  for  $250.00  to 
cover  the  government  tax  which  is  approximate- 
ly the  amount  on  five  barrels  of  whisky.  What- 
ever tlte  difference  may  be,  should  there  be  any 
we  shall  account  for  eane. 

'^he  distillery  is  now  unbonding  hundreds  of 
barrels  of  whisky  each  day  which  means  an  out- 
lay of  thonsands  of  dollars  for  the  government 
tax  and  they  have  therefore  now  made  a  strict 
rule  that  the  government  taxes  must  be  sent  in 
before  the  whisky  is  unbonded. 

"Kindly  send  us  In  your  check  at  once  so 
that  there  is  no  delay  for  you  in  getting  your 
goods." 

To  this  ttkft  platotifl  responded  as  follows: 
"This  is  a  unusual  request  we  have  unbonded 
many  a  hundred  bbls  of  whisky  and  this  Is  the 
first  instant  that  we  ever  was  called  on  to  ad- 
vance the  money  for  unbonding.  We  will  pay 
draft  with  B/L  and  if  you  won't  do  that  send 
us  the  original  warehonse  receipt  and  we  will 
unbond  it  onrseU  at  the  distillery.  Hoping 
you  will  attend  to  this  at  once,  and  oblige." 

Thereupon  the  defendant  closed  the  cor- 
respondence with  a  letter,  to  the  effect  that 
it  would  attend  to  the  matter  of  unbonding 
the  whisky  as  requested,  and  draw  on  plain- 
tiff for  the  amount  of  the  tax.  Defendant 
then  proceeded  to  pay  the  tax  on  the  liquor, 
$248.19,  and,  having  forwarded  the  shipment 


tp  Connndl  Bliifte,  sent  the  UU  of  ladtog,  ae- 
companied  by  a  draft  for  that  amount,  to  a 
bank  for  collection  and  delivery.  Ttie  ship- 
ment having  reached  its  destination,  plain- 
tiff paid  the  freight  charges,  but,  refusing  to 
pay  the  draft  except  upon  a  reduction  of  an 
amount  to  cover  daumges  alleged  to  have 
been  sustained  by  him  because  the  first  sbip- 
meatt  was  of  a  poorer  grade  or  quality  of 
whisky  than  he  purchased,  the  bank  declined 
to  dellvei  the  bill  of  ladtog,  and  the  railway 
company  held  the  goods,  awaittog  settlement 
of  the  controversy.  The  idatotiff  then 
brought  this  action,  claimtog  to  be  the  un- 
qualiOed  owner  and  entitled  to  the  posses- 
sion of  the  goods,  which  it  alleged  were 
wrongfully  detatoed  by  the  carrier  under  to- 
structions  from  the  defendant  distillery  com- 
pany to  withhold  delivery  until  plaintiff  paid 
its  demand.  It  was  farther  alleged  that  the 
sum  so  demanded  was  not  due  or  owtog  the 
distillery  company,  and  that  the  possession 
of  the  goods  was  wrongfully  letatoed  for  the 
purpose  of  forcing  tlie  platotlff  to  pay  an 
amount  of  money  which  it  did  not  owe.  The 
distillery  company  appeared  to  the  action, 
and  answered  and  pleaded  the  facts  of  the 
transaction  substantially  as  we  have  stated 
them,  and  asserted  its  right  to  withhold  the 
delivery  of  the  shipment  until  platotlff  bad 
repaid  the  amount  of  money  wtilch  defend- 
ant had  advanced  to  take  the  goods  out  of 
bond.  A  jury  was  waived,  and  cause  tried  to 
the  court,  resulttog  to  judgment  for  defend- 
ant, as  already  indicated.  There  is  little  or 
no  substantial  dispute  concerning  the  facts 
set  out  to  the  foregoing  statement 

Upon  the  trial,  to  Justification  of  its  re- 
fusal to  pay  the  amount  of  the  draft  plaintiff 
introdoced  evidence  t«idlng  to  show  that  the 
warehouse  certificates  for  the  11  barrels  of 
whisky  described  the  same  as  havtog  been 
pot  to  bond  to  the  year  1909,  but  that  when 
defendants,  at  plaintiff's  request,  unbonded 
and  shipped  the  first  6  barrels  they  proved 
to  have  been  bonded  to  1911,  and  that  the 
difference  to  age  made  a  difference  to  the 
market  value  of  the  wtdsky  to  the  amount 
eC  30  cents  per  gallon,  and  plaintiff  was 
damaged  to  that  extent.  Whether  there  had 
beea  any  dispute  or  controversy  between  the 
parties  over  this  alleged  difference  to  age  and 
value  of  the  whisky  is  not  shown  in  evidence, 
but  it  is  conceded  that  plaintiff  requested  and 
procured  the  defendant  to  pay  the  tax  upon 
the  last  five  barrels  for  the  undisclosed  pur- 
pose of  getttog  possession  of  them,  and  there- 
by force  the  defendant  to  seek  its  remedy  to 
the  courts  of  this  jurisdiction  if  it  desired  to 
contest  tbe  claim  for  damages.  Upon  the 
record  so  made  the  trial  court  found  for  tbe 
defendant  and  entered  Judgment  agatost 
platotlff  for  a  return  of  the  property  taken 
on  the  writ  or  to  default  thereof  for  the  re- 
covery of  the  full  amount  of  the  draft  and 
tor  costs. 

The  one  question  presented  Is  whether  up- 
on the  undisputed  facts  the  plolutiff  was  en- 
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titled  to  the  possession  of  tbe  property  wlth^ 
out  paying  the  amount  of  the  defendant's 
draft  which  accompanied  the  bill  of  lading. 

[1]  I.  It  will  be  observed  from  the  fore- 
going statement  that  the  issues  disclose  an 
ordinary  action  In  replevin,  in  which  the 
plaintiff  asserts  absolute  ownership  and  right 
of  possession  of  the  goods  described,  and  the 
defendant  pleads  a  right  of  possession  until 
it  is  repaid  the  money  which  it  advanced  at 
plaintiff's  request  in  obtaining  such  posses- 
sion from  the  bonded  warehouse.  The  con- 
troversy between  the  parties  over  the  first 
shipment  is  not  mentioned  in  the  pleadings, 
and  plaintiff's  claim  for  damages  in  that 
transaction  is  nowhere  pleaded  or  put  in  is- 
sue. Indeed  under  our  Practice  Act,  as  is 
well  understood,  there  can  be  no  Joinder  of 
causes  of  actions  not  of  the  same  kind  In  an 
action  of  replevin,  nor  is  any  counterclaim 
allowed.  Code,  §  4164.  For  the  doable  rea- 
son then  that  the  question  of  damages  to 
plaintiff  on  account  of  matters  relating  to 
the  first  shipment  is  not  put  in  issue  by  the 
pleadings,  and  that  such  Issue  could  not 
properly  be  joined  with  an  action  for  re- 
plevin of  the  goods  constituting  the  second 
shipment,  it  must  be  held  that  plaintiff's 
right,  if  any,  to  recover  damages  of  that  na- 
ture is  in  no  manner  determinative  of  bis 
right  to  maintain  this  action. 

L2]  II.  The  one  question  to  be  determined 
in  replevin  Is  the  right  to  the  possession  of 
the  property  in  dispute  at  the  time  the  action 
Is  commenced.  That  plaintiff  had  then  the 
general  ownership  may,  for  the  purposes  of 
this  case,  be  conceded,  iind  this  ownership 
carried  with  it  the  right  to  possession  un- 
less under  the  admitted  facts  defendant  could 
properly  retain  the  possession  In  its  own 
hands,  or  in  the  hands  of  the  carrier  until 
repaid  the  advancements  it  had  made.  That 
It  had  such  right  of  detention  Is  not  open  to 
reasonable  doubt.  In  the  first  place,  an 
ajgreement  that  defendant  might  thus  secure 
itself  for  its  advances  is  implied,  if  not  ex- 
pressed. In  the  written  agreement  which  is 
evidenced  by  the  letters  passing  between  the 
parties.  The  duty  to  pay  the  tax  rested  up- 
on the  plaintiff,  and  not  upon  the  defendant. 
In  wlthdra^'lng  the  goods  from  bond  the 
defendant  was  acting  as  the  agent  of  plain- 
tiff, and  there  Is  no  better  settled  principle 
ot  the  law  of  agency  than  that  by  which, 
where  an  agent  Is  entitled  to  cmnpensatlon 
or  reimbursement  on  account  of  advances 
made  at  the  prhiclpal's  request,  and  the  prop- 
erty of  the  prlncliwl  with  reference  to  which 
the  advancement  has  been  made  is  in  the 
agent's  liands,  he  has  a  lien  thereon  for  the 
amount  which  «ititles  him  to  retain  the  pos- 
session until  his  claim  is  paid.  In  1  Clark 
&  Skyles  Agency,  §  373,  the  rule  is  stated 
as  follows: 

"An  agent  who  performs  services  for  another, 
and  as  a  result  thereof  comes  into  the  posaea- 
sion  of  the  property  of  his  principal,  has  a  lien 
on  such  property  for  bis  compensation,  advances, 
and  expenditures  in  the  transaction;  or,  in  oth- 


er words,  he  has  a  right  to  retain  such  property 
until  his  claim  is  paid,  *  •  •  provided  such 
advances  and  expenses  were  proper  and  inciden- 
tal to  his  due  execution  of  the  agency." 

Other  authorities  need  not  be  dted  in  sop- 
port  of  this  elementary  principle.  Assuming, 
as  we  must,  that  the  parties  knew  the  law  in 
this  respect  and  were  doing  business  with 
reference  thereto,  it  must  be  said  that  plain- 
tiff, by  requesting  the  defendant  to  pay  the 
tax  and  forward  the  goods,  made  the  de- 
fendant its  agent  for  that  purpose,  and  cloth- 
ed the  latter  with  the  right  and  authority  to 
assert  a  lien  upon  the  goods  for  its  advances. 
Moreover,  the  plaintiff's  letters,  asiung  the 
defendant  to  make  the  advance  and  send 
draft  for  the  amount  with  bill  of  lading,  may 
fairly  be  construed  as  express  authority  to 
hold  the  iwssessloo  of  the  goods  until  the  ad- 
vances were  repaid.  Plaintiff  must  have  well 
understood  the  common  custom  and  usage 
of  the  business  world  by  which  a  shipper, 
who  desires  to  avoid  risk  of  nonpayment  of 
his  charges  upon  goods  8hipi>ed  to  a  con- 
signee, sends  the  bUl  of  lading  accompanied 
by  a  draft  for  the  amount  of  such  charges 
to  a  bank  or  other  correspondent,  with  di- 
rections to  deliver  the  bill  only  upon  payment 
of  the  draft.  In  such  case  the  shipper  re- 
tains a  qualified  title  or  interest  in  the  ship- 
ment to  secure  payment  of  his  claim,  and, 
as  a  general  rule  at  least,  neither  the  car- 
rier nor  the  bank  has  any  authority  to  de- 
liver the  goods  6r  surrender  the  bill  of  lad- 
ing until  the  draft  Is  paid,  and  until  such 
payment  Is  made  the  consignee  has  no  right 
of  possession  upon  which  to  sustain  an  ac- 
tion in  replevin.  In  explicitly  directing  and 
authorizing  the  defendant  to  ship  the  goods 
and  send  draft  with  bill  of  lading  to  the 
bank  for  collection,  and  in  again  promising 
to  "pay  the  draft  with  B/L,"  plaintiff  assum- 
ed an  obligation  to  take  up  the  draft  as  a 
condition  precedent  to  the  delivery  of  the 
shipment  That  promise  is  not  redeemed  or 
fulfilled  by  saying  to  the  defendant  or  its 
correspondent  bank  that  the  plaintiff  has  an 
unliquidated  claim  for  damages  to  an  amount 
which,  if  allowed,  will  be  equal,  1b  whole  or 
In  part,  to  the  draft  of  tne  acceptance  of 
which  it  had  given  repeated  assurance.  Wc 
may  also  add  that  the  fact  that  In  all  this 
correspondence  plaintiff  studiously  avoided 
any  mention  of  its  claim  for  damages  upon 
the  first  shipment,  and  that  it  repeatedly 
promised  to  pay  the  draft  with  bill  of  lading 
while  cherishing  a  secret  purpose  not  to 
pay  more  than  a  fraction  thereof,  and  that  it 
knew,  as  it  must  have  known,  that  if  such 
purpose  were  understood  by  defendant,  it 
would  have  promptly  refused  to  make  the  ad- 
vancement at  all,  clearly  evinces  an  intent  to 
mislead,  and  It  is  but  just  that  the  agreement 
so  procured  be  enforced  in  the  sense  and  to 
the  extent  which  plaintiff  knew  it  was  under- 
stood by  the  defendant 

III.  Plaintiff  seems  to  labor  under  the  im- 
pression that  defendant  is  here  asserting  a 
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right  to  be  sabrogated  to  the  Um  wblcb  the 
GOTemment  of  the  United  States  held  upon 
the  barrels  of  whisky  tor  the  payment  of 
the  revenue  tax.  We  do  not  understand  the 
defendant  to  urge  any  such  right  or  claim, 
and  for  the  purposes  of  this  case  we  may 
assmne  that  there  can  be  no  such  subrogation. 
But,  as  we  have  said  already,  the  common- 
law  right  to  a  lien  (which  is  here  nothing 
more  than  a  right  under  certain  circumstanc- 
es to  retain  possession  of  an  item  of  per- 
sonal property  until  the  claim  of  the  posses- 
sor for  some  service  or  expense  or  advance- 
ment with  reference  to  such  property  has 
been  satisfied)  is  one  which  the  defendant 
may,  In  this  case,  properly  Invoke.  When 
this  action  was  begun  defendant's  claim  had 
not  been  paid,  and  the  lien  therefor  still  at- 
tached. Plaintiff  having  failed  to  establish 
its  alleged  right  of  present  possession  at  the 
time  this  action  was  begun,  the  Judgment  for 
defendant  was  pr(q;>erly  entered. 

[3]  Complaint  is  made  that  while  this  is 
undoubtedly  an  action  at  law,  the  court  be- 
low entered  a  decree  as  in  equity.  The  fact 
that  the  record  entry  is  labeled  "decree"  is 
ImmaterlaL  The  substance  of  the  entry  is  a 
Judgment  at  law  that  plaintiff  is  not  enti- 
tled to  recover  the  possession  of  the  property, 
and  that  defendant  be  awarded  a  return 
thereof.  In  default  of  wliich  It  shall  recover 
the  value  of  its  Interest  therein,  which  Is  the 
amount  of  the  advancements  made  at  plaln- 
tifTs  request,  and  for  costs.  This  is  the  or- 
dinary Judgment  -In  replevin  cases  where  the 
finding  or  verdict  is  against  the  plaintiff,  and 
we  discover  nothing  therein  to  which  any 
Just  exception  can  I>e  taken. 

It  follows  that  the  Judgment  below  must 
be,  and  it  Is  hereby  affirmed. 

BEEMER,  a  J.,  and  EVANS  and  P£ES- 
TON,  JJ.,  ooncurring. 


KICHARDS  &  COMSTOCK  v.  rRBDRICK- 
SON  et  al.    (No.  29987.)  t 

(Supreme  Court  of  Iowa.     June  28,  1015.) 

L  Pbincipal  Ann  Agent  ®=»23— Existbnck 
OF  Relation— SiTFTiciENCT  of  Eviderce. 
In  a  suit  to  foreclose  a  purchase-money 
mortgage,  where  the  defendant  filed  a  counter- 
claim for  damages  for  misrepresentations  as  to 
the  quantity  of  the  land,  evidence  held  sufficient 
to  support  the  court's  finding  that  the  one  who 
made  the  misrepresentations  was  the  authorised 
agent  of  the  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |  41 ;   Dec.  Dig.  <S=»23.] 

2.  Fbavd  «=>60— Knowledqb  or  FALsrrr. 

To  establish  a  counterclaim  for  damages 
for  misrepresentations  in  a  suit  to  foreclose  a 
purchase-money  mortgage,  plaintiff's  knowledge 
of  die  falsity  of  the  misrepresentations,  or  its 
equivalent,  mnst  be  proven,  though  the  case  is 
heard  in  equity. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  ii  46,  47;   Dec  Dig.  <S=»SO.] 


8.  Fbauo  ♦=»58— S  u*'FioijtwoT  or  Evioxhce  - 

Knowledqe  of  Faxstty. 

In  a  suit  to  foreclose  a  purchase-money 
mortgage,  where  the  defendant  counterciaimed 
for  damages  for  misrepresentations  as  to  the 
quantity  of  land,  evidence  held  to  show  that 
plaintiff's  agent  knew  of  the  falsity  of  the  rep- 
resentations made  by  him. 

[Ed.  Note.—For  other  cases,  see  Fraud,  Cent. 
Dig.  ii  55-59;    Dec.  Dig.  <3=»58.] 

4.  Fbacd  9=>13— Reckless  Statement. 

Where  the  agent  of  the  vendor  recklessly 
stated  the  quantity  of  land  without  knowledge 
as  to  whether  the  statement  was  true,  and  in- 
tending thereby  to  deceive  and  defraud  the  pur- 
chaser, the  vendor  is  liable  for  the  damages 
thereby  caused. 

[Ed.  Note.—For  other  cases,  see  Fraud,  Cent. 
Dig.  U  3-5 ;   Dec.  Dig.  «=»13.] 

5.  "Fbaud  <3=>59— Remedies  of  PtrBCHASXB  — 
Measube  of  Damages. 

Where  the  vendor's  agent  represented  that 
there  were  more  than  300  acres  of  accretion  be- 
sides the  deeded  land,  and  pointed  out  a  por- 
tion of  the  deeded  land  as  accretion,  when,  in 
fact,  there  was  no  accretion,  the  measure  of  the 
purchaser's  damages  is  the  value  of  the  quantity 
of  accretion  represented,  if  it  had  been  of  the 
quality  of  the  deeded  land  i>ointed  out  as  ac- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  §i  60-62,  64;    Dec.  Dig.  <8=>59.J 

6.  Fkaud    «=>60— Elements   of  Damage   — 
Costs  in  Action  fob  Possession. 

Where  the  purchaser  of  land  was  not  given 
possession  thereof  at  the  time  called  for  by  the 
contract,  and  brought  an  action  against  the  ven- 
dor's tenant  to  recover  possession,  but  gave  to 
the  vendor  no  notice  of  such  action  or  opportu- 
nity to  procure  possession,  the  purchaser  can- 
not recover  from  the  vendor  the  costs  and  at- 
torney's fees  expended  in  that  action. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  S  66;    Dec.  Dig.  <S=>60.] 

Appeal  from  District  Court,  Pottawattamie 
County ;  O.  D.  Wheeler,  Judge. 

In  a  suit  to  foreclose  a  mortgage  the  de- 
fendant pleaded  a  counterclaim,  and  a  bal- 
ance, after  canceling  the  mortgage,  was  al- 
lowed thereon,  and  Judgment  entered  accord- 
ingly. Plaintiff  appeals.  Modified  and  re- 
manded 

Stout,  Rose  &  Wells,  of  Omaha,  Neb.,  and 
Tinley,  Mitchell  &  Pryor,  of  Council  Bluffs, 
for  appellant.  I.  J.  Dunn,  of  Omaha,  Neb., 
George  S.  Wright,  of  Council  Bluffs,  Ljsle  I. 
Abbott,  of  Omaha,  Neb.,  and  A.  W.  Askwlth, 
Of  Council  Bluffs,  tor  appellees. 


LADD,  J.  On  November  30,  1911,  the  de- 
fendant H.  E.  Fredrickson  made  a  written 
proposition  to  Richards  &  Comstock,  a  cor- 
poration, to  exchange  17  new  and  used  auto- 
mobiles at  prices  aggregating  $22,300  for  "444 
acres  of  land  and  accretion  lands  adjoining 
said  444  acres  and  belonging  to  it,"  describ- 
ed as  "east  %  of  lot  1,  and  all  of  lot  2  in 
section  5,  and  all  of  lots  3  and  4,  in  section 
4,  all  In  township  75,  range  44,  Pottawatta- 
mie county,  Iowa,"  and,  as  the  difference  in 
value,  to  "give  back  a  mortgage  on  said  deed 
land  to  the  amount  of  $11,000  to  run  five 
years  at  6  per  cent  interest,"  and  "to  receive 


sFor^Uier  cases  see  fame  topte  and  KBT-NDHQEft  Ip  all  Ke7-Na|nbered  Dlgesu  and  Isdexaf 


t  Rehearing  denied  October  4,  1916. 
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Richards  &  (^bmstock's  share  of  1911  crops." 
On  this  was  indorsed: 

"The  above  propoeitlon  is  hereby  accepted, 
and  we  hereby  deposit  $1.00  earnest  money  as 
reqaired  in  this  contract. 

"[Signed]  Richards  &  Comstock,  by 

J.  De  F.  Richards. 

"Witness:  S.  S.  Montgomery." 

The  exchange  was  consummated  in  pursn- 
ance  of  this  agreement  by  the  delivery  of  the 
automobiles  to  Montgomery  and  execution  of 
a  warranty  deed  by  Richards  &  Comstock  of 
the  444  acres  of  land  to  Firedrickson,  and  a 
quitclaim  deed  to  him  of  the  accreted  lands, 
and  a  mortgage  in  accordance  with  the  terms 
by  Fredrlckson  to  Richards  &  Comstock. 
As  the  defendant  failed  to  pay  the  interest 
on  the  mortgage  at  maturity,  the  plaintiff 
elected  to  declare  the  entire  indebtedness 
due,  and  instituted  this  suit  praying  that  it 
be  foreclosed.  The  defendant  pleaded  a 
counterclaim  in  which  he  alleged  that  the 
plaintiff,  through  its  agents,  falsely  and 
knowingly  misrepresented  that  In  the  tract 
of  land  conveyed  there  were  444  acres  of 
deeded  land,  and  at  least  790  acres  In  the 
entire  tract,  Inclndlng  the  accreted  lands; 
that  there  were,  in  fact,  but  434.18  acres  al- 
together, and  that  defendant  made  the  ex- 
change in  reliance  thereon,  and  was  deceiv- 
ed, to  his  damage  in  the  sum'  of  $11,500.  In 
the  second  count  damages  were  claimed  ow- 
ing to  the  failure  to  obtain  possession  until 
one  year  later  than  agreed  and  the  expense 
of  litigation  in  obtaining  possession.  The 
exchange  was  made  on  the  plaintiffs'  part 
through  one  Montgomery,  and  the  evidence 
leaves  no  doubt  but  that  he  by  himself  and 
through  one  Llan  represented  that  there 
were  750  acres  of  laud  in  all,  that  is,  more 
than  300  acres  of  accreted  land ;  that  this 
was  untrue,  and  must  have  been  known  by 
them  to  be  untrue ;  and  that  defendant  relied 
thereon,  and  was  induced  thereby  to  make  the 
e.Ychange  for  the  land,  when,  had  he  known 
the  truth,  he  would  not  have  done  so. 

[1]  I.  It  is  contended  by  appellant,  how- 
ever, that  Montgomery  was  not  autitorized 
to  act  as  agent  of  the  plaintiff  in  what  be 
did,  and  that  plaintiff  did  not  know  that  the 
representations  were  false.  The  deal  was 
negotiated  by  Montgomery  ostensibly  In  be- 
half of  Richards  &  Comstock,  and  the  con- 
tract for  exchange  was  made  in  their  name. 
Their  signature  was  attached  thereto  by  De 
Forest  Richards,  who,  as  Comstock  tesUfled, 
was  their  agent.    Montgomery  testified: 

"I  had  been  handling  this  land  for  Richards 
&  Comstock  for  at  least  two  years  previous  to 
this,  and  had  the  renting  of  It  Received  verbal 
authority  from  both  Richards  and  CAmstook 
to  represent  Richards  &  Comstock,  and  re- 
ceived such  shortly  after  they  acquired  the 
land." 

Though  Comstock  denied  that  Montgomery 
bad  authority  other  than  for  specified  acts, 
he  admitted  "that  probacy  every  month  for 
the  last  year  I  had  some  wild-cat  thing  put 
up  to  me  about  it  by  him,"  and  testified  that 
about  Ifovettber  29,  1911,  be  t«eelved  a  dlB- 


patch  from  Montgomery  maUng  an  otter  of 
$4,000  cash  and  a  mortgage  of  $11,000  on 
the  land  bearing  interest  at  the  rate  of  5  per 
cent ;  that  he  objected  that  the  rate  of  In- 
terest was  too  low;  that  Montgomery  re- 
sponded by  fixing  the  rate  at  6  per  cent.; 
that  he  wrote  Montgomery  Inquiring  who 
was  making  the  proposition  and  his  respon- 
sibility ;  that  he  answered  that  he  was  tak- 
ing a  lot  of  automobiles,  and  was  to  pay  the 
money  or  have  somebody  do  so  for  him,  and 
that  thereafter  he  requested  a  warranty 
deed  of  the  deeded  land  and  a  special  deed 
for  the  accretion  ;  that  he  sent  the  deeds  and 
form  of  mortgage  covering  both  for  execu- 
tion. As  Fredrlckson  would  not  accept  the 
last-mentioned  deed  without  some  indication 
of  the  amount  of  accreted  land  conveyed 
thereby,  Montgomery  telegraphed  Comstock: 
"Deal  acceptable  except  they  want  added  the 
following  on  quitclaim  deed:  'Three  hundred 
acres  more  or  less.'  This  means  nothing.  There 
are  more  acres  than  this  of  aecretion  land. 
Shall  I  tell  them  that  you  will  add  this  clause 
in  the  deed?    Answer.'' 

Comstock  responded,  "Must  have  Stout's 
advice,"  and  mailed  a  copy  of  Montgomery's 
telegram  to  Stout  [his  attorney]  with  this 
added: 

"I  do  not  know  how  many  acres  of  accretion 
land  there  is.  Probably  more  than  three  hun- 
dred, but  I  do  not  like  to  assert  this  with  my 
indefinite  information.  If  you  say  it  is  all  right, 
however,  of  course  I  will  do  so.  Eondly  advise 
me." 

Comstock  testified  that  In  accepting  the 
proposition  he  was  not  aware  of  whose  It 
was;  that  he  knew  nothing  of  the  automo- 
biles, and  supposed  it  was  a  cash  transac- 
tion; and  that  he  wrote  to  Richards  to  go 
ahead  and  close  the  deal.  Thereafter  Fred- 
rlckson and  Montgomery  went  to  Stout's  of- 
fice, and  after  some  parley  there  was  insert- 
ed in  the  deed,  following  its  phrase  "not  tlie 
land  Itself,  only  the  accretions,"  the  words 
"being  three  hundred  acres  more  or  less," 
and  the  deal  was  closed.  From  this  it  clear- 
ly appears  that  Comstock  was  fully  aware 
ttiat  Montgomery  was  exchanging  the  land 
to  FredHckson,  and  that  on  inquiry  as  to 
the  representations  made  that  the  latter  was 
giving  the  mortgage  back,  and  that  Richards 
&  Comstock  was  receiving  tte  $4,000  from 
Montgomery  In  lieu  of  automobiles.  More- 
over, Richards,  through  whom  the  pai)ers 
were  turned  over,  was  fully  Informed  that 
Montgomery  was  representing  himself  as 
their  agent,  and  all  of  them  knew  that  he 
was  representing  that  there  w^re  300  acres 
of  accretions.  As  Richards,  conceded  to  have 
been  plaintiff's  agent,  'knew  that  the  repre- 
sentations had  been  made  'by  Mobtgomery. 
though  not  personally  knowing  t*e  tatts,  and 
that  the  exchange  was  induced  thereby,  It  Is 
not  so  material  -whether  Montgemery  was 
nathOrlaed ' to 'aet*s  ageflt  dr  nbt  ^at  Is- 
sue Is  fairly  presented,  however,  and  We  are 
not  incline  to  Interfere  Vlth  -the  finding  of 
the  district  court  that  he  was  so  authorized. 

[2]  II.  Although   the   case   was  iidard   In 


Digitized  by 


Coogle 


Iowa) 


BIOHAKDS  A  COJOBH^CX.  r.  l'BanNBJC!B:S0K 


M3 


«quAty,  the  ctenmafla  In  tlie  coiuktetcUlDa  are 
for  damages ;  In  other  vands,,  the  defendant, 
wltb  knowledge  of  the  facta,  eonflrmed  the 
excbange  and  elected  to  recoup  for  any  in- 
Jury  In  consequence  of  the  deceit  practiced 
on  talm  in  damages,  and  la  such  a  case  scien- 
ter or  its  equivalent  must  be  proven.  Syl- 
vester T.  Henrlch,  93  Iowa,  489, 61 N.  W.  942; 
Clemeot  v.  Swanson,  UO  Iowa,  106,  81  N.  W. 
233 ;  Boddy  v.  Henry,  113  Iowa,  462,  85  N. 
W.  771,  53  L.  R.  A.  709 ;  Hubbard  v.  Weare, 
7&  Iowa,  678,  44  N.  W.  915. 

[3]  Appelant  Insists  that  there  la  no  evi- 
dence from  which  it  might  be  Inferred  that 
plaintUE  knew  tliat  there  were  no  accretions 
to  thA  land  othes  than  the  444  acres  of  what 
was  called  deeded  land.  The  record  disclos- 
es that  Montgomeiy  pretended  to  point  out 
the  alleged  accretions  (being  a  part  of  the 
44r4  acres)  and  the  boundaries  of  the  farm  to 
Fredrlckson,  and  especially  the  line  be- 
tween the  accretions  and  the  original  lots. 
Fredrlckson  testified  that  he  then  represent- 
ed that  there  were  at  least  300  or  350  acres  of 
accretion,  and  pointed  out  where  these  lay. 
Abbott,  an  attorney  who  had  examined  the 
abstract  for  the  defendant,  swore  that  at  a 
meeting  in  his  office  Montgomery,  as  well 
as  Una,  positively  represented  that  there 
were  betweea  300  and  500  acres  of  accreted 
land ;  Linn  putting  the  figures  much  higher. 
Tooser  also  testified  to  bearing  the  conversa- 
tion in  Abbott's  office  and  other  conversa- 
tions at  defendant's  store  wherein  Mont- 
gomery stated  there  were  750  acres  in  the 
land.  Montgomery  denied  making  the  repre- 
sentations, and  insisted  that  he  told  Fred- 
rlckson that  he  did  not  know  how  much 
there  was,  and  testified  that  he,  in  fact,  did 
not.  De  Forest  Blchards,  who  Is  conceded  to 
have  been  acting  for  plaintifC,  testified  that 
he  did  not  know  the  acreage,  but  thought 
Linn  did.  After  Montgomery  had  showed 
the  land  to  defendant,  he  referred  him  to 
Ltnn.  The  latter  fraa  equal  to  the  occasion, 
as  he  stated  there  were  fully  800  acres  in  the 
farm,  that  he  had  lived  nearby  several  years, 
bad  had  it  surveyed,  and  knew  where  the 
stakes  were.  As  there  were  but  434.18  acres, 
less  than  the  deeded  land  as  represented!, 
and  conditions  had  not  materially  changed 
for  many  years,  and  he  was  familiar  with 
^he  premises,  he  must  have  been  aware  of 
the  falsity  <^  bis  statements.  Indeed,  the 
unanimity  with  which  all  concerned  in  the 
transaction  referred  to  Linn  raises  the  sus- 
picion that  this  may  have  been  by  design. 
Enough  of  the  record,  however,  has  been 
recited  to  indicate  that  all  knew  of  the  rep- 
resentations having  been  made,  and  Mont- 
gomery, the  agent  ot  plaintiff,  of  their  abso- 
lute fiilslty.  Otfaera,  as  Ridiards  &  Corn- 
stock,  though  tbey  may  bave  been  without 
knowledge  thereof,  were  willing  to  proceed 
with  the  deal  and  avail,  themselves  of  its 
advantages,  notwithstanding  their  knowledge 
ot  tbe  re|»«eetit«ti<()ns,  wnd  their  want  of 
knowledge  that  there  w^e  accretions  as  rep- 


resented. Appelianl]  concedes  that,  if  Mont- 
gomery was  the  agent  ot  plalntifC  In  effectr. 
Ing  tba  exchange,  tbe  latter  was  chargeable 
with  his  knowledge  of  tbe  falsity  of  tbe  rep- 
resentatloos  made. 

W  If  it  be  conceded,  as  Montgomery  in- 
sists, that  be  did  not  know  that  there  were 
any  accretions  to  the  land.  It  might  well  have 
been  found  that  he  recklessly  stated  that  as 
true  of  which  he  bad  no  knowledge,  and  so 
did  for  tbe  purpose  of  deceiving  and  de- 
frauding the  defendant,  and  under  these  cir- 
cumstances, as  was  held  in  Davis  v.  Central 
Land  Co.,  162  Iowa,  268,  143  N.  W.  1073,  49 
L.  R.  A.  (N.  S.)  1219,  tbe  plaintiff  would  be 
Uable  tot  tbe  damages  suffered  In  conse- 
qoeiice  of  the  deception  praxstioed, 

[S]  III.  The  court  assessed  as  part  of  tbe 
damages  $12,000  tor  the  800  acres  of  land 
t^resoited  to  bs  but  not  indnded  in  tbe 
tract  c(»iTegred.  Tbe  evldenice  of  course 
could  not  well  show  tbe  character  of  this 
land,  but  Montgomery  pointed  out  what  be 
dalmcd  to  be  such  land,  and  the  plaintiff 
bad  the  right  to  understand  that  the  land 
would  be  of  the  charaoter  pointed  ont  to 
blm.  In  computing  tbe  value  Montgomery 
had  estimated  the  444  acres  at  $75  per  acre, 
and  bad  said  that  there  were  fully  350  acres 
of  accretion  lands,  and  that  that  would  fig- 
ure oot  between  $35  and  $40  per  acre  for  tbe 
entire  tract  Necessarily,  there  is  no  evi- 
dence as  to  any  difference  in  tbe  land,  and, 
as  plalntltTs  agent  bad  made  this  estimate 
and  had  pointed  out  a  part  of  the  deeded 
land  aa  acccetlona,  tbe  court  rightly  assumed 
that  the  repiessntatiOD  was  that  lands  of 
about  the  character  pointed  out  would  be 
convejred,  and  therefore  that  it  would  be 
worth  the  price  estimated,  that  is,  $35  or  $40 
jfoc  acre. 

Moreover,  witness  Mayne  testified  that 
there  was  no  real  difference  between  the  ac- 
creted land  and  that  land  you  call  in  place, 
for  Uie  reason  that  they  were  in  tbe  same 
condition,  and  that  it  was  difficult  to  distin- 
guish between  them.  If  the  agent  had  not 
pointed  out  the  land  to  be  conveyed,  it  would 
be  a  different  case,  as  there  likely  Is  much 
diffeorence  in  different  accreted  lands.  Hav- 
ing pointed  out  the  land,  however,  and  it 
being  shown  by  tbe  last-mentioned  witness 
that  "all  of  this  land  that  has  vegetation 
upon  it  is  worth  about  $40  per  acre,"  the 
plaintiff  is  in  no  situation  to  complain  if 
tbe  estimate  of  the  agent  of  $35  or  $40  per 
acre  shall  be  accepted. 

Under  the  rule  laid  down  in  Stoke  v.  Con- 
verse, 153  Iowa,  274,  133  N.  W.  709,  38  L. 
K.  A.  (N.  S.)  465,  Ann.  Cas.  1913B,  270,  the 
measure  of  damages  is  the  difference  In  the 
value  of  the  property  as  It  was  and  as  it 
would  have  been  if  as  represented;  Here 
the  land  had  no  existence,  but  was  repre- 
sented to  be  as  pointed  out  by  Montgomery, 
and  would  be  the  reasonable  market  value  of 
the  land  as  so  pointed  out.  We'  are  ot 
opinion  that  defendant  should  rightly  bave 
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the  lowest  estimated  valae  per  acre  for  800 
acres,  or  $10,500,  as  damages. 

[t]  Under  the  terms  of  tbe  exchange  the 
defendant  was  to  have  possession  of  the  land 
March  1,  1912.  One  Lewis  had  been  tenant, 
and  claimed,  to  have  leased  the  premises 
from  Montgomery  as  agent  of  plaintiff  for 
another  year,  and  refused  to  yield  possession. 
Thereupon  the  defendant  li^tated  an  ac- 
tion of  forcible  entry  and  detainer  In  the 
Justice  court,  and  upon  trial  Lewis  was  re- 
moved from  all  but  70  acres  of  land,  and 
defendant  put  In  possession.  On  appeal  to 
the  district  court  the  action  was  again  tried 
and  reversed;  the  costs,  amounting  to 
$66.15,  being  taxed  against  the  defendant. 
Tbe  court  included  In  its  Judgment  these 
costs,  and  also  an  attorney  fee  of  $75  aa 
the  theory  that  there  had  been  a  breach 
of  warranty,  and  tbe  defendant  was  entitled 
to  recover  tie  costs  and  attorney's  fee  ex- 
pended in  procuring  possession.  For  some 
reason  or  because  of  neglect  Montgomery 
was  not  procured  as  a  witness,  and  it  is  sug- 
gested that  the  result  of  the  suit  was  owing 
to  this  omission.  No  notice  of  the  pendency 
of  the  action  was  served  on  the  plalntlfl, 
and  It  had  no  opportunity  to  procure  pos- 
session for  plaintiff  and  participate  in  any 
way  therein.  This  being  so,  and  the  issue 
being  doubtful,  we  are  not  inclined  to  hold 
that  recovery  may  be  had  of  the  expenses  of 
litigation.  Tokum  v.  Thomas,  15  Iowa,  67; 
Swartz  V.  Ballon,  47  Iowa,  188,  29  Am.  Rep. 
470;  Meservey  v.  Snell,  94  Iowa,  222,  62 
X.  W.  767,  58  Am.  St.  Rep.  381;  Alexander 
v.  Staley,  110  Iowa,  607,  81  N.  W.  803. 

The  decree  will  be  modified,  so  as  to  ex- 
clude the  costs  and  attorney's  fees,  and  the 
damages  reduced  to  $10,500,  and  the  cause  will 
be  remanded  for  that  purpose.  Each  party 
will  pay  one-half  of  the  costs  of  this  court. 

Modified  and  remanded. 

DEEMER,  0.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 


GOGERTT  BROS.  v.  CROSBY.    (No.  30117.) 
(Supreme  Court  of  Iowa.     June  24,  1915.) 

1.  Appeal  and  Erbob  «=>1002  —  Review — 
Verdict — Conflicting  Evidence. 

A  verdict  will  uot  be  set  aside  because  of 
InsufHciency  of  evidence,  where  there  was  a 
conflict  in  the  evidence  on  every  issue  raised 
by  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  $§  3935-393'?;  Dec.  Dig.  «=» 
1002.] 

2.  Evidence  «=9213  —  Pboposition  fob  Set- 
tlement. 

In  an  action  for  money  received,  evidence 
of  a  proposition  for  settlement  by  leaving  the 
matter  to  disinterested  parties,  which  was  not 
material  to  the  Issues  raised,  was  properly 
stricken. 

PBd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  745-751,  753;   Dec.  Dig.  «=>213.] 


Appeal  from  District  Cionrt,  Hardin  Cioan- 
ty;   R.  M.  Wright,  Judge. 

Action  to  recover  money  paid  for  hogs  re- 
sulted in  a  verdict  for  defendant.  The  plain- 
tiff appeals.    Affirmed. 

"Not  to  be  officially  reported." 

Bert  B.  Welty,  of  Nevada,  Iowa,  and  B. 
H.  Lundy,  of  Bldora,  for  appellant  Wil- 
liams &  Huff,  of  Eldora,  and  U.  S.  Alderman, 
of  Nevada,  Iowa,  for  appellee. 

PER  (CURIAM.  The  plaintiff  paid  to  de- 
fendant the  sum  of  $253.60  for  18  bogs,  and 
in  tbe  first  count  of  the  petition  claimed  re- 
covery for  money  paid  therefbr;  that  plaln- 
tlfl bad  purchased  but  8  of  the  hogs,  and  de- 
fendant, in  delivering  the  18,  had  represent- 
ed to  a  representative  of  plaintiff  that  the 
entire  number  had  been  bought  and  induced 
payment  therefor;  that  the  hogs  were  sicfc  and 
would  not  fat ;  and  that,  upon  informing  de- 
fendant of  these  matters,  the  contract  of  pur- 
diase  was  rescinded,  and  defendant  shipped 
and  sold  the  hogs  on  his  own  account.  In  the 
second  count  of  the  petition  plaintiff  alleged 
that  but  8  were  purchased  and  18  delivered, 
as  above  stated;  that  the  additional  hogs 
were  thin,  diseased,  and  unfit  for  market,  and 
had  the  cholera,  as  defendant  knew,  and  also 
knew  that  the  plaintiff  would  place  them 
with  other  hogs;  and  that,  because  of  said 
misrepresentation,  the  plaintiff  was  damaged 
in  the  sum  of  $500.  The  defendant  denied 
the  allegations  of  the  petition,  except  the  sale 
of  the  hogs  and  receipt  of  the  money,  and 
pleaded  a  counterclaim  alleging  slander  and 
prayed  for  damages. 

But  two  errors  are  assigned:  (1)  That  the 
evidence  was  Insufficient  to  sustain  the  ver- 
dict ;  and  (2)  that  the  court  erred  in  sustain- 
ing a  motion  to  strike  the  evidence  of  one 
Johnson. 

[1]  A  careful  examination  of  the  record 
discloses  that  there  was  a  conflict  in  the  evi- 
dence bearing  on  every  Issue  raised  in  the 
petition  and  answer. 

[2]  The  evidence  of  Johnson  stricken  was 
of  a  proposition  of  settlement  and  to  leave 
to  disinterested  parties  and,  as  ruled  by  the 
court,  was  not  material  to  the  issues  raised. 

There  was  no  error,  and  the  Judgment  is 
affirmed. 

DEEMER,  C.  J.,  and  LADD,  GAYNOR,  and 
SALINGER,  JJ.,  concur. 


PETTERMAN  v.  CITY  OF  BURLINGTON. 
(No.  30010.) 

(Snpreme  CV>nrt  of  Iowa.    Jnne  19,  1915.) 
1.  Municipal  Cobfobatioms  «=>821— Tobts— 

Evidence— C-AUBB  o»  Injuby— Contributo- 

BT  Neouoence. 

In  an  action  for  injuries  caused  by  a  fall 
on  an  icy  sidewalk,  evidence  held  sufBcient  to 
take  to  the  jary  the  qnestions  whether  plaintiff 
was    free    from    contributory    negligence    and 
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vhetber  -he  received  his  injuries  In  the  manner 
claimed. 

[E^  Note.— Per  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f}  1745^-1757;  Dec. 
Dig.  «=3821.] 

2.  Tbiai.  ®=s>420— WAiTca  or  EiBBob— Dibect- 
ED  Vebdict. 

Where  defendant's  motion  for  a  directed 
verdict  at  the  close  of  plaintiff's  evidence  was 
overruled,  and  defendant  did  not  stand  thereon, 
bat  introduced  evidence,  and  did  not  renew  his 
motion  at  the  dose  of  all  the  evidmce,  the  over- 
ruling of  the  motion  cannot  be  complained  of 
on  appeal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  983 ;    Dec.  Dig.  «=>420.J 

3.  Witnesses  «=>236  —  Exaiohatioh  —  Fobu 
or  Question. 

A  question,  asked  plaintiff  in  an  action  for 
injuries  caused  by  a  fall  on  an  icy  sidewalk,  as 
to  how  kmg  he  would  say  generally  the  sidewalk 
had  beoi  out  of  repair,  called  for  a  general 
statement  as  to  the  length  of  time  the  walk  had 
been  defective,  and  was  not  objectionable  as  per- 
mitting him  to  state  the  general  condition  of  the 
vaik. 

[Ed.  Note.— For  other  caaes,  see  Witnesses, 
Cent  Di«.  ff  817-^26;   Dec.  Dig.  <»=>236.] 

4.  Appeai,  and  Bbbob  «=>1O0O  —  Habicless 
Erbos— Aboitxent  or  Counsix. 

Argument  by  plaintiff's  counsel  as  to  the 
condition  of  the  street  at  the  time  plaintiff  was 
injured,  based  on  testimony  of  defendant's  wit- 
ness admitted  for  the  purpose  of  testing  her  rec- 
oUectioin,  is  harmleaB,  where  defendant,  in  cross- 
examining  plaintiff,  had  brought  out  evidence  of 
the  existence  of  the  same  condition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;    Dec.  Dig.  «=»1060.] 

5.  Witnesses  ^=>268  —  CBoss-ExAiaitATioN 
—Testing  Recollection. 

Where  a  witness  for  defendant  had  testified 
as  to  plaintiff's  fall  on  an  icy  sidewalk  and  had 
fixed  Uie  date,  questions  asked  her  as  to  the  kind 
of  weather  on  that  date  were  proper  for  the  pur- 
pose of  testing  her  recollection. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  931-848;  Dec.  Dig.  «s>268.] 

6.  Tbial  «=376—In8tbuctions—Fdtube  Dam- 
ages. 

Objections  to  cross-examination,  made  after 
the  witness  tias  answered  the  questions,  are  not 
in  time. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  172.  183-190,  237;  Dec.  Dig.  «s>76.] 

7.  Dahaoks    4=9216— Instbtictions—E'ctdbb 
Damages. 

In  an  action'  for  personal  injnries,  an  in- 
struction that  in  fixing  the  damages  the  jury 
shonld  consider  plaintiff's  ability  to  earn  wages 
and  perform  labor  prior  to  and  after  the  injury, 
and  awarding  the  reasonable  value  of  the  time 
lost  because  of  the  injury  and  a  fair  compensa- 
tion for  the  bodily  pain  and  suffering,  does  not 
authorize  a  recovery  for  future  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  548-655;  Dec.  Dig.  «S3216.] 

8.  Appeal  and  Ebbob  ©=3272  —  Questions 
Pbesented  roB  Review— Objection  to  In- 

8TBUCTIONS. 

An  objection  to  an  instruction,  which  was 
not  included  in  the  exceptions  to  the  instruc- 
tions taken  before  they  were  read  to  the  jury, 
cannot  be  considered  on  appeaL 

[E^  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  U  1611-1619;  Dec.  Dig.  «=3 
272.] 


9.  Damages  «s»185  —  Suffioienot  of  Evi- 
dence—Futube  Damages. 

In  an  action  for  personal  injuries,  evidence 

held  sufficient  to  authorize  recovery  of  future 

damages. 
[Ed.    Note.— For  other   cases,    see   Damages, 

Cent  Dig.  U  548-555;  Dec.  Dig.  «=>185.] 

Appeal  from  District  Court,  Des  Moines 
County;  Oscar  Hale,  Judge. 

Action  to  recover  for  personal  Injuries. 
There  was  a  trial  to  a  Jury,  and  a  verdict 
and  Judgment  for  plaintiff  for  $500.  Defend- 
ant appeals.    Afflnued. 

Ben  P.  Poor,  of  Burlington,  for  appellant 
S.  E.  Tracy  and  Frank  Thompson,  both  of 
Burlington,  for  appellee. 

PRESTON,  J.  1.  Plalntlfl,  in  his  petition 
and  amendment  thereto,  states  that  defend- 
ant negligently  and  carelessly  permitted  and 
allowed  a  collection  of  water  to  run  across 
and  stand  upon  a  part  of  a  wooden  sldewallc 
on  a  public  street  In  the  city;  that  plaintiff, 
while  walking  over  said  walk,  using  ordinary 
care,  without  contributory  negligence  on  bis 
part,  fell  on  such  walk  at  such  place  by  rea- 
son of  stepping  on  a  ridge  or  hump  of  Ice 
formed  across  the  walk,  caused  by  water 
clogging  and  freezing  at  such  place,  therebj^ 
creating  such  ridge,  and  so  negligently  per- 
mitted by  defendant  to  exist  for  many  days 
prior  to  such  injury;  that  by  reason  of  such 
defect  and  danger  in  such  walk  it  caused 
plaintiff  to  fall  with  great  force,  and  he 
thereby  received  severe  and  permanent  in- 
juries to  his  bead  and  brain;  and  that  all 
of  such  Injuries  still  continue  and  wlU  re- 
main permanent  for  years. 

As  appellant  states  it,  the  principal  issues 
thus  presented  were:  (1)  Did  the  conditions 
complained  of  in  fact  exist?  (2)  Did  the  city 
have  knowledge,  actual  or  constructive,  of 
their  existence?  (3)  Was  tiie  plaintiff  free 
from  negligence  contributing  to  bis  injury? 
(4)  Was  plaintiff  hurt  as  alleged,  and  what 
was  the  extent  of  bis  injury,  if  any?  As  to 
all  these  questions  we  think  tbe  evidence  Is 
such  that  It  was  a  question  for  tbe  Jury, 
though  as  to  some  of  them  there  is  a  conflict 
In  tbe  testimony. 

[1]  As  to  the  first  proposition,  plaintiff  tes- 
tified that  the  water  from  the  roof  from  a 
house  fronting  on  the  street  ran  right  acrosEi 
tbe  sidewalk. 

"I  fell  at  this  spot,  which  was  rough  and 
lumpy.  I  fell  because  of  the  lumpy  condition  of 
the  Ice." 

As  to  the  second,  there  Is  testimony  that 
the  condition  of  the  walk  at  tills  point  bad 
been  there  for  three  or  four  weeks  In  tbe 
same  condition.  Though  plaintiff  testified' 
that  be  bad  passed  over  the  place,  he  says 
be  thought  he  could  get  across  with  safety  by 
exercising  care.  It  was  after  night,  and  he 
says  he  was  not  very  well  acquainted  with 
the  spot  In  Cook  v.  Town  of  Hedrick,  135 
Iowa,  23, 112  N.  W.  157,  and  other  like  cases. 
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It  has  been  beld  that,  altboagh  a  walk  Is  de- 
fective, a  traveler  has  a  right  to  pass  over 
the  same,  and  If  he  does  so  It  Is  generally  a 
question  for  the  Jury  to  determine  whether 
or  not  in  so  doing  be  was  in  the  exercise  of 
due  core.  Without  going  Into  the  evidence 
In  further  detail,  we  think  the  question  as 
to  whether  plalntifT  was  guilty  of  contribu- 
tory negligence  was  for  the  Jury,  as  was  also 
the  question  as  to  whether  plaintiff  was  hurt 
as  alleged,  and  the  extent  of  his  injury. 
Some  of  these  questions  are  argued,  but  not 
included  in  the  assignments  of  error. 

[2]  2.  The  first  assignment  Is  that  the 
court  erred  tn  overruling  defendant's  motion 
for  a  directed  verdict.  This  motion  was  filed 
at  the  close  of  plaintilTs  testimony.  The  mo- 
tion was  overruled,  and  the  defendant  did 
not  stand  on  the  ruling,  but  proceeded  to  in- 
troduce its  testimony.  Tlse  motion  was  not 
renewed  at  the  close  of  all  the  evidence.  The 
holdings  have  been  that  under  such  dream- 
stances  defendant  cannot  now  complain  of 
the  ruling.  Finnane  v.  City  of  Perry,  145  N. 
W.  494 :  Hanson  v.  Kline,  136  Iowa,  101,  113 
N.  W.  504. 

[3]  3.  The  nest  assignment  Is  that  the 
court  erred  In  permitting  plaintiff  to  testify, 
over  objection,  that  the  sidewalk  had  been 
out  of  repair  generally  for  months  of  time 
I'efore  he  was  hurt  The  thought  is  that  this 
permitted  the  witness  to  testify  that  the  walk 
along  there  was  out  of  repair  generally.  But 
we  think  the  question  is  not  susceptible  ot 
such  a  construction.    The  question  was: 

"How  long  would  you  say  generally  the  side- 
walk had  been  out  of  repair?" 

It  is  Clear  that  the  purport  of  the  question 
was  not  to  Inquire  as  to  the  general  condi- 
tion of  the  walk,  but  about  how  long,  or  in  a 
general  way  how  long,  it  had  been  out  of 
repair  at  the  place  where  plaintiff  was  hurt, 
and  for  the  purpose  of  showing  constructive 
notice  to  the  city. 

(4]  4.  The  third  assignment  is  that  the 
court  erred  in  overruling  defendant's  objec- 
tion to  the  argument  to  the  Jury  of  plaintiff's 
attorney.  In  the  closing  argument,  Mr.  Tra- 
cy stated: 

"Was  it  muddv  in  the  street  that  night? 
Their  witness,  Mrs.  Andrews,  says  It  was  a 
moist,  misty  night— sleeting.  Didn't  that  make 
mudr 

The  objection  was  that  the  court  admitted 
the  testimony  for  the  purpose  of  showing  and 
testing  the  recollection  and  memory  of  the 
witness,  and  not  for  the  purpose  of  showing 
the  conditions  as  they  existed.  Mrs.  An- 
drews was  a  witness  for  the  defendant. 

K,  61  As  to  this  witness,  it  is  clear  from 
the  record  that  the  evidence  was  properly 
admitted  for  the  purpose  of  testing  her  reo- 
ollec'tion  as  an  aid  In  fixing  the  date.  The 
record  shows: 

••Q.  How  do  you  fix  the  time  April  11th?  A. 
I  marked  it  down,  and  here  it  is  (exhibiting  pa- 
per). Q.  What  kind  of  a  day  was  it  on  the 
any — on  the  evening— he  got  hurt?  Was  It  cold 
or  warm?    A.  It  had  sleeted  in  the  morning. 


Q.  What  kind  of  a  day  was  tt,  cold  or  warm? 
A.  Weil,  it  wasn't  severe  cold;  it  was  Just  me- 
dium. Q.  It  was  sleeting  and  wet?  A.  Yes, 
sir;   that  morning." 

At  this  point  counsel  for  defendant  object- 
ed, as  not  crosB-examinatltHi ;  bnt  there  was 
no  motion  to  exclude  the  testimony.  The  ob- 
jection was  not  timely.  The  court  did  say 
that  it  was  admitted  for  the  purpose  of  test- 
ing her  recollection.  But,  aside  traia  this, 
earlier  In  the  trial,  when  the  plaintiff,  who 
was  the  first  witness  called,  was  oa  the 
stand,  he  testified,  on  cross-«xaminatioii  by 
counsel  for  defendant: 

"It  was  misty  and  rainy  all  day.  and  towards 
evening  froze  up.  Q.  Misting  ram  all  day  on 
January  10th?    A.  Yes,  sir." 

So  that  the  testimony  on  this  point  was 
drawn  out  by  the  defendant,  and  the  evldenoe 
of  Mrs.  Andrews  went  In  without  objection. 
We  are  unable  to  see  how  there  could  be  any 
prejudice  to  the  defendant  because  of  tb« 
circumstances  Just  referred  to. 

[7]  6.  The  next  assignment  Is  tint.  In  view 
of  the  wording  of  paragraph  3  of  instruction 
1,  the  court  erred  in  giving  instmcti(m  16  to 
the  Jury.  By  Instruction  1  the  court  simply 
stated  the  substance  of  the  issues;  tbat  is, 
plalntiiTs  claim — that  plalntiiT  states  all  of 
such  injuries  Will  still  contiiiue,  and  Will  be 
permanent  or  remain  for  years,  and  that  his 
ability  to  work  and  earn  money  has  been 
greatly  and  permanently  Impaired.  Instruc- 
tion 15  follows: 

"If  you  find  the  plaintiff  entitled  to  recover, 
he  should  be  allowed  fair  and  reasonable  com- 
pensation for  his  injuries,  if  any.  In  estimating 
nis  damage,  no  precise  rule  can  be  given  for  the 
amount  to  be  allowed,  as  they  are  not  in  their 
nature  susceptible  of  exact  money  valuation. 
Yoa  are  to  use  your  own  sense  and  Judgment, 
and  be  guided  by  the  evidence  in  allowing  him 
sach  sum  as  will  reasonably  compensate  him. 
In  making  up  this  amount,  if  you  find  for  the 
plaintiff,  you  should  consider  the  ability  of  the 
plaintiff  to  cam  wages  and  perform  labor  prior 
to  the  alleged  injury,  as  shown  by  the  evidence, 
and  also  his  ability  to  earn  wages  and  perform 
labor  since  receiving  the  alleged  injury,  and 
award  the  reasonable  value  of  the  time  lost  be- 
cause of  the  injury,  and  a  fair  compensation  for 
the  bodily  pain  and  suffering  caused  by  the  said 
injury,  if  tmy." 

The  objection  now  made  to  the  instruc- 
tion Is,  as  counsel  for  appellant  state  it: 

"The  court  erred  in  giving  instruction  15,  be- 
cause there  was  no  evidence  of  future  injuiy  to 
the  plaintiff,  and  it  does  not  exclude  the  allow- 
ing of  damages  for  future  injury;  that  it  is  ei^ 
ror  to  submit  to  the  jury  a  claim  or  issue,  when 
there  is  no  evidence  to  support  it." 

Defendant  did'  not  ask  an  instruction  on 
this  subject.  We  do  not  think  the  instruction 
authorizes  a  recovery  for  future  damages. 

[S,  I]  Aa  to  the  objectlom  tbat  the  instruc- 
tion does  not  exclude  the  allowing  of  damag- 
es for  future  injury.  It  is  sufficient  to  say 
tbat  that  question  Is  not  included  in  de- 
fendant's excei>tion8  to  the  instructions  be- 
fore they  were  read  to  tiie  Jury.  As  to  the 
other  point,  we  think  there  is  evidence  as  to 
future  damages;  that  claim  was  made  in 
the  petition,  and  the  court  would  have  been 
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jastlfled  In  tilowiag  a  recovery  th«r«f»r. 
The  plaintiff  was  injored  In  Jannnry,  1013, 
and  tbe  trial  took  place  In  December,  1913. 
Some  of  the  evidence  bearing  on  the  extent 
of  his  Injury  will  be  referred  to  briefly. 
Plaintiff  testified: 

"I  couldn't  rest  a  minute,  and  tbe  tnln  con- 
tinued over  months.  At  night  I  can't  sleep  with 
my  back  of  my  head,  I  have  pain  in  my  head 
here  so,  and  have  had  since,  ana  this  pain  in  my 
shoulder  still  continues  and  avrells  up  every  night 
that  I  work,  and  I  can't  earn  as  much  money  as 
I  did.  My  business  was  making  mortar,  car- 
rying mortar,  and  one  thing  and  another.  I 
couldn't  make  a  full  hand,  never  since.  I  tried 
pretty  hard ;  I  cotildnt  do  it." 

Plaintiff's  wife  gave  aimllar  testimony,  and 
tbere  is  some  testtffi(»iy  tending  to  contradict 
this  evidence.  It  appears,  then,  from  tlife  tes- 
tlnaony,  and  the  jufy  Could  have  Bo  found, 
that  for  nearly  a  year  after  plaintiff's  in- 
jury, and  up  to  the  trial,  he  still  sttffered 
pain  and  sleeple^snees  from  his  injury,  and 
this  would  JnstltSr  the  conclusion  that  it 
wonia  exist  in  the  future,  at  least  for  some 
tiUne;  so  tlmt,  had  the  instrtiction  authorized 
fatare  dainagra,  there  would  be  stpport  in 
the  testimony.  Kvana  v.  EUwcfdd,  123  Iowa, 
96,  98  M.  W.  684 ;  Ckttant  v.  Bdone  Suburban, 
125  Iowa,  SS,  &9  N.  VT.  115.  69  Ia  tL  A.  982. 
But,  ae  before  stated,  we  think  the  instruc- 
tion does  not  authorize  recovery  fo!^  future 
damages.  The  instruction  Is' therefore  more 
favorable  to  the  defendant  than  It  was  enti- 
tled to. 

The  fifth  and  laM  assignment  is  that  the 
court  erred  fax  overruling  defendant's  motion 
for  new  trial,  and  erred  in  overruling  each 
and  every  ground  of  said  motion.  This  Is 
somewhat  general,  btit  It  Includes  points  in 
regard  to  the  question  of  plaintiff's  contribu- 
tory negligence  and  the  extent  of  his  injury 
and  like  questions  irhich  have  been  before  no- 
ttced. 

We  discover  no  error  In  the  record,  and 
tbe  Judgment  Is  therefore  affirmed. 

DBEaifiR,  O.  X,  and  EVANS  and  t7BAV- 
fiB,  JJ.,  concur. 


Wright  v.  district  court  of  polk 

COtTNTY  et  al.    (No.  30225.)  t 
(Supreme  Court  of  Iowa.    Jane  21,  1916.) 

1.  iMTOXIOAnRe    LlOtKNU   «a>279  — IKJVNO- 

TioNS  —  Violations  —  SumciBNOT  of  Blvi- 

nSNCB. 

In  a  contempt  proceeding  against  a  restan- 
raiit  keep«fr  for  violating  an  injunction  against 
ill^idly  tisffldking  in  intoxioating  liqnors,  evi- 
dence field  to  show  sales  in  violation  of  the  in- 
junction. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqaon,  Cent.  Dig.  §  414;    Dee.  Dig.  «=3279.J 

2.  INTOXICATIWQ    LlQUOBS    €=279  —  INJTTNC- 

TIOKB — Violations  —  SuTFiciENCY  or  Evi- 

OKKOB. 

Under  Code,  {  2431,  providing  that  courts 
and  Jurors  shaU  construe  the  chapter  relating 
to  intoxicating  liqnors  so  as  to  prevent  eva- 
sion, while,  in  a  contempt  proceeding  for  vio- 


lating an  injunction  against  illegal  traffle  in  in- 
toxicating liquors,  the  court  was  not  required  or 
BUtliorized  to  find  tbe  defendant  guilty  without 
substantial  evidence  on  which  to  base  its  find- 
in?,  it  should  scrutinize  the  record  and,  if  an- 
oSense  was  fairly  established,  assess  the  penalty 
prescribed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquois,  Cent.  Dig.  {  414;   Dec.  Dig.  <S=>279.] 

3.  Intoxicating  Liquobs  <s=»279  — Injunc- 
tions—Violations— Burden  OF  Proof. 
Under  Acts  34th  Qen.  Assem.  c.  105,  mak- 
ing the  payment  of  the  federal  tax  imposed  on 
the  business  of  selling  intoxicating  liquors  prima 
facie  evidence  that  the  person  paying  the  tax 
is  engaged  In  the  sale  of  such  liquors,  or  in 
keeping  them  with  intent  to  sell,  where,  in  a 
contempt  proceeding  for  violating  an  injunction 
against  the  illegal  traffic  in  intoxicating  liquors, 
the  payment  of  such  tax  after  defendant  was 
enjoined  was  shown,  the  burden  was  upon  him 
to  satisfactorily  explain  the  circumstance. 

[Ed.  Note.— Far  other  cases,  see  Intoaioating 
'InqaoTS,  Cant.  Dig.  {  414;   Dee.  Dig.  «B92mj 

Appeal  from  District  Court,  Polk  County; 
W.  H.  McHenry,  Judge. 

The  opinion  sufficiently  states  tbe  case. 
Ruling  annulled,  and  cause  remanded. 

M.  8.  Odle,  at  Des  Moines,  for  complain- 
ant. DuBsbee  &  Haines,  of  Des  Moiaea,  for 
reapondoitB. 

WBAVEB,  3.  [«]  On  May  20,  1914,  in  an 
aoUon  then  poidiBg  In  tbe  district  court  of 
Polk  county,  the  defendant  O.  H.  Meyer  was 
perpetoally  enjoined  from  illegal  traffic  In  In- 
toxicating liquors  at  his  plaoe  of  business  in 
Des  Moines  and  elsewhere  In  that  Judicial 
district.  Tbbreafter,  on  September  6,  1914, 
Information  was  tted  charging  htm  with  a 
violation  of  the  Injunction.  Appearing  to  the 
proceeding,  Meyer  adndtted  having  been  en- 
joined as  alleged,  bat  denied  that  he  was  or 
had  been  in  contempt  of  the  writ.  Upon  the 
trial  tbe  prosecntion  introduced  as  a  witness 
one  Tnttle,  who  testifled  that  he  and  one 
WUsen,  on  September  2,  1914,  visited  defend- 
ant's place  of  business,  where  they  bought 
two  bottlea  of  beer  and  sandwiches;  that 
they  there  drank  the  contents  of  one  of  the 
bottles  and  carried  the  other  away  with  them. 
Wilson  also  testifled,  corroborating  the  story 
told  by  Tuttle.  One  Hulbert  swore  that  at  or 
about  the  same  time  he  purchased  two  bottles 
of  beer  at  defendant's  place.  These  witness- 
es saw  beer  bottles  being  brought  out  of  the 
booths  where  others  were  apparently  drink- 
ing. 

On  the  part  of  the  defense  the  head  waiter 
at  defendant's  place  of  business  testified  that 
be  did  not  remember  the  occurrences  sworn 
to  by  Tuttle,  Wilson,  and  Hulbert,  and  that 
no  beer  was  sold  there  that  he  knew  of.  He 
said,  however,  that  people  often  brought  beer 
there  at  night  and  drank  it  with  the  lunch 
-which  was  there  served  them.  At  the  re- 
quest of  such  persons  the  waiters  would  place 
the  beer  In  the  defendant's  ice  chest  to  cool, 
and  when,  during  the  lunch,  such  customers 
would  call  for  their  beer,  waiters  would  get 
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It  and  bring  glasses  for  their  nae.  Tbls 
would  occur  frequently — every  night.  Other 
waiters  testified  to  the  same  general  effect 
.  Two  policemen  testified  to  their  familiarity 
with  the  place,  one  of  them  saying  he  put  in 
most  of  his  time  there.  Both  saw  beer  drink- 
ing there,  and  both  took  the  word  of  Meyer 
that  he  was  selling  nothing.  One  of  them 
even  heard  Meyer  refuse  to  sell  a  man  whis- 
ky In  his  presence,  and  heard  applicants  for 
beer  informed  that  there  was  "nothing  do- 
ing." Meyer,  testifying  In  his  own  behalf, 
says  he  keeps  a  restaurant,  and  he  does  not 
remember  seeing  these  three  witnesses  come 
In  there.  Never  saw  them  before.  Never 
heard  any  talk  about  beer  with  them.  No 
liquor  sold  In  that  place  to  his  knowledge. 
Being  asked  by  his  own  counsel  whether  he 
paid  a  revenue  liquor  tax  or  had  a  liquor 
revenue  stamp,  he  testified  very  positively 
that  he  never  "bought  any  license  to  sell 
beer  there."  "I  hold  no  stamp."  "I  know 
nothing  abont  that"  On  having  the  question 
repeated,  and  the  meaning  of  the  interroga- 
tory explained  to  him,  he  repeated  very  posi- 
tively that  he  never  bought  a  federal  stamp 
for  the  sale  of  liquor  there.  On  crosa-ezam- 
Inatlon  he  again  said:  "I  have  not  paid  the 
internal  revenue  for  selling  beer  anywhere." 
His  attention  then  being  directed  to  the  fact 
that  his  name  had  been  certified  by  the 
revenue  department  as  the  holder  of  such  a 
stamp,  he  said  that  when  he  was  enjoined  l- 
told  the  revenue  officer  that  "if  it  had  been 
proven  that  llqnor  had  been  drank  there"  he 
would  pay  It,  and  added:  "I  did  pay  It. 
There  was  a  man  told  me  some  time  ago  I 
would  have  to  pay  It,  so  I  paid  It  then."  His 
final  statement  was  to  the  effect  that  he  paid 
the  revenue  tax  to  cover  past  delinquencies, 
and  not  for  protection  of  ftitnre  business. 

"Opon  rebuttal  the  oertlfled  list  of  revenue 
stamp  holders  was  Introduced  in  evidence, 
showing  defendant  to  hold  license  or  stamp 
No.  218,  issued  July  28,  1914,  the  entry  being 
followed  by  ditto  marks  under  the  date  Au- 
gust 13,  1914,  which  seems  to  have  been  a 
date  entered  In  connection  with  the  filing  of  a 
list  by  the  county  attorney  in  the  auditor's 
office  for  the  fiscal  year  ending  June  30, 
1913.  Upon  this  showing  the  trial  court  held 
that  a  case  for  punishment  for  contempt  had 
not  been  made  out,  and  dismissed  the  pro- 
ceeding at  plaintiff's  costs. 

[2]  In  our  Judgment  the  Information 
against  Meyer  has  sufficient  support  in  the 
evidence.  Courts  are  by  statute  (Code,  § 
2431)  required  to  so  administer  the  law  for 
the  suppression  of  the  liquor  traffic  as  to 
prevent  its  evasion.  This  does  not  require  or 
authorize  the  court  to  hold  the  defendant 
guilty  of  contempt  without  substantial  evi- 
dence on  which  to  base  the  finding;  but  It 
does  emphasize  the  court's  dut^  to  scrutlnlTC 
the  record,  and.  If  an  oCTense  is  fairly  estab- 


llshed,  to  assess  the  penalty  which  the  stat- 
ute prescribes.  In  this  case  the  defendant 
kept  an  all-night  restaurant,  where  many 
people  congregated.  Five  or  six  waiters 
were  on  duty  until  after  midnight  and  three 
for  the  remainder  of  the  night  The  defend- 
ant was  In  the  active  management  of  the 
place.  According  to  their  own  admissions, 
much  beer  was  being  drank  at  their  tables 
and  in  the  closed  booths.  They  were  furnish- 
ing the  place  to  drink,  were  cooling  and  car- 
rying the  beer,  and  supplying  glasses  to  the 
drinkers.  All  this  may  have  been  possible, 
and  defendant  not  be  guUty  of  illegal  selling 
or  keeping  for  sale ;  but  it  is  equally  possible 
and  we  think  it  much  more  In  accord  with 
the  theory  that  he  had  a  more  intimate  and 
profitable  connection  with  the  furnishing 
of  these  liquors  than  he  is  now  disposed  to 
admit  When  to  these  significant  circum- 
stances we  add  the  fact  that  three  unlm- 
peached  witnesses  testify  to  actual  purchases 
at  this  place  of  business  and  the  conduct  of 
the  defendant  in  paying  the  internal  revenue 
tax  as  a  liquor  dealer,  the  conclusion  of 
guilt  Is  not  reasonably  avoidable.  The  denial 
made  by  the  defendant  and  his  witnesses  is 
marked  by  a  hesitation  and  Indefinlteness 
which  deprives  it  of  much  of  the  force  it 
might  otherwise  have  had,  and  the  explana- 
tion of  the  payment  of  the  internal  revenue 
tax  is  not  convincing.  His  persistent  and  re- 
peated denial  of  such  payment  until  the  ques- 
tions of  counsel  disclosed  that  his  name  was 
on  the  certified  list  of  stamp  holders  Justi- 
fies much  hesitation  in  accepting  the  absolute 
veracity  of  his  other  denials. 

[3]  The  statute  (chapter  105,  Acts  of  the 
34th  General  Assembly)  makes  the  payment 
of  the  tax  prima  facie  evidence  that  the  per- 
son paying  it  Is  engaged  in  the  sale  of  Intox- 
icating liquors  or  in  keeping  them  with  In- 
tent to  sell.  The  payment  by  the  defendant 
was  concededly  made  after  he  had  been  en- 
Joined,  and  but  a  short  time  prior  to  the  al- 
leged sales  to  Tuttle,  Wilson,  and  Hulbert. 
The  burden  was  upon  him  to  satisfactorily 
explain  this  incriminating  circumstance,  and 
this  we  think  he  did  not  do.  The  case  Is  In 
many  respects  quite  parallel  with  that  of 
Jones  V.  Welch,  149  N.  W.  515,  and  has  fea- 
tures in  common  with  Sawyer  v.  E^nk,  152 
Iowa,  341,  131  N.  W.  761,  132  N.  W.  861. 

On  the  whole  record  we  are  satisfied  that 
defendant  should  be  adjudged  guilty  of  con- 
tempt The  ruling  of  the  trial  court  Is  there- 
fore annulled  and  the  cause  is  remanded  for 
disposition  In  harmony  with  this  conclusion. 
The  costs  of  this  appeal,  with  an  attorney's 
fee  of  $25,  will  be  taxed  to  the  respondent 
Meyer. 

Annulled. 

DEE;MER,  a  X,  and  BVANS  and  PRES- 
TON, JJ.,  concurring. 
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ROGERS  r.  TEAQEB.    (No.  29974.) 
(Snpreme  Ck>nrt  of  Iowa.     June  21,  191S.) 

1.  Landi/>bd  and  Tbnant  «=349— Fobfm- 
TUBB— Okmakd  tob  Bsrt. 

Where  plaintiff  leased  land,  reseiTinK  the 
right  to  declare  the  entire  rent  due  and  payable, 
and  to  retake  the  premises  and  proceed  at  once 
to  enforce  collection  of  all  rents,  upon  the  ten- 
ant's failure  to  i>erf oim  numerous  obligations  un- 
der the  lease,  such  as  to  remove  no  crops  until 
the  rent  was  paid,  etc.,  plaiudS  landlord,  even 
if  ground  existed  for  declaring  the  forfeiture  and 
proceeding  to  cc^ect  the  rent,  could  not  enforce 
such  for&itnre  without  notice,  other  than  by 
the  bringing  of  suit,  given  the  tenant  to  avoid 
it,  by  the  performance  of  his  obligations  under 
the  lease,  since  no  suit  to  enforce  an  optional 
right  of  forfeiture  will  lie  nntil  a  forfeiture  has 
been  effected  by  notice,  demand,  or  re-entry  for 
condition  broken. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  $$  117-119;  Dec.  Dig.  «=» 
«.] 

2.  AppEAt  AND  Ebbob  «=»1178— I>ispobition 
OP  Causb— Afpeai,  fbom  Ruuns  DlBKOnNO 
Vkbdict. 

Where  an  appeal  is  from  ruling  directing 
verdict  for  defendant,  and  the  abstract  shows 
no  entry  of  judgment  on  such  verdict,  in  case 
of  affirmance,  the  cause  will  be  remanded  for 
entry  of  the  proper  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  458&-459e ;  Dec.  Dig.  <S=» 
1176.] 

Appeal  from  District  Court,  Harrison 
County;    J.  B.  Rockafellow,  Judge. 

Action  at  law  upon  a  written  lease  of  land 
for  tbe  recovery  of  rent,  and  for  damages 
for  alleged  violations  of  tbe  terms  thereof, 
and  for  the  enforcement  of  a  landlord's  lien. 
At  tbe  close  of  tbe  testimony,  tbe  court  sus- 
tained tbe  defendant's  motion  for  a  directed 
verdict  in  bis  favor,  and  tbe  plaintltr  ap- 
peals. AfiBrmed  and  remanded  for  judgment 
on  the  verdict. 

CoCbran  &  Barrett,  of  Logan,  for  appel- 
lant Boadlfer  &  Boadtfer,  of  Logan,  for 
anieUee. 

WEAVER,  J.  Plaintiff  made  to  defendant 
a  lease  of  his  farm  for  tbe  term  of  one  year, 
beginning  March  1,  1913.  Tbe  rental  agreed 
upon  was  one-half  of  all  grain  raised  on  tbe 
premises  "delivered  to  market  at  tbe  option" 
of  tbe  lessor,  also  cash  rent  for  tbe  land  then 
seeded  to  alfalfa  at  $7  per  acre,  and  for  the 
land  then  In  pasture  |5  per  acre.  It  was 
further  agreed  that  16  acres  of  tbe  cultivat- 
ed land  should  be  planted  to  small  grain, 
and  the  remainder  (except  land  In  alfalfa 
and  pastnre)  should  be  planted  to  com.  All 
rent  was  made  payable  March  1,  1914.  Tbe 
lease  contained  very  numerous  printed  provi- 
sions as  to  tbe  duty  of  the  tenant,  among 
which  be  was  to  cut  or  pull  cockleburs  and 
Russian  thistles,  repair  fences,  haul  out  ma- 
nnre,  and  should  remove  none  of  tbe  crops 
nntil  the  rent  was  paid,  and  that,  upon  fail- 
ure to  perform  these  duties,  the  landlord  re- 
served tbe  right  to  declare  tbe  entire  rent 
due  and  payable  and  to  retake  possession  of 


the  iHremlses  and  proceed  at  once  to  enforce 
collection  of  all  rents  provided  for  in  tbe 
lease,  together  with  tbe  damages  resulting 
from  tbe  lessee's  breach  of  tbe  contract 
After  the  close  of  tbe  cropping  season,  and 
two  months  before  the  rent  would  regularly 
become  due  under  tbe  conditions  of  tbe  lease, 
plaintiff  began  this  action  to  recover  tbe 
whole  of  tbe  roit  and  damages  alleging  tbe 
same  were  then  due  and  payable,  because  de- 
fendant bad  fftlled  to  haul  out  the  manure 
or  to  exterminate  tbe  burs  and  Russian  this- 
tles and  bad  removed  a  part  of  tbe  crops 
from  the  premises  without  first  paying  tbe 
rent,  and  that,  because  of  such  violations  of 
the  contract,  tbe  plaintiff  "now  elects  to  de- 
clare due  all  rents  Including  damages."  Tbe 
defendant  appeared  to  tbe  action  and  admit- 
ted tbe  lease,  but  denied  all  other  allegations 
of  tbe  petition.  Trial  was  had  upon  the  is- 
sues thus  j(^ned,  and,  at  tbe  dose  of  tbe 
evidmce  offered  by  tbe  plaintiff,  the  court 
sustained  tbe  defendant's  motion  for  a  di- 
rected verdict  in  bis  favor  because  it  ap- 
peared from  the  evidence,  as  a  matter  of 
law,  that  nothing  was  due  the  plaintiff  un- 
der the  terms  of  tbe  lease  at  the  time  this 
suit  was  begun.  Error  is  assigned  upon  this 
ruling. 

[1  ]  Tbe  evidence  shows  without  substantial 
variation  that  defendant  took  possession  of 
tbe  land  at  the  beginning  of  his  term  and 
continued  to  occupy  and  cultivate  it  until 
after  tbe  close  of  the  cropping  season,  with- 
out any  objection  by  tbe  plaintiff  as  to  bis 
manner  of  using  or  caring  for  the  premises, 
and  without  notice  of  any  kind  of  tbe  plain- 
tiff's intention  to  declare  tbe  rent  due  before 
tbe  expiration  of  tbe  lease.  About  the  mid- 
dle of  December,  1913,  some  dissatisfaction 
arose  in  plaintiff's  mind  with  respect  to  tbe 
quantity  of  com  which  was  being  set  aside 
for  bis  share.  Of  this  circumstance,  tbe  only 
testimony  is  that  of  tbe  plaintiff  himself 
which  is  set  forth  in  the  abstract  as  follows: 

"About  December  13,  1918,  I  had  a  conversa- 
ttco  with  William  Teagar  on  my  farm  about 
tbe  rent.  1  requested  him  to  come  down,  and 
we  would  get  things  straightened  up.  I  aaked 
him  if  he  had  everything  collected  up  together, 
and  he  said  he  did.  Well,  I  asked  him  where 
my  share  of  the  crop  was,  and  he  took  me  out 
to  the  crib  and  showed  me.  I  asked  him  if 
that  was  my  half  share ;  and  he  said,  'Yes ;' 
and  I  told  him  I  was  not  satisfied  with  it ;  and 
he  said  that  that  was  all  the  com  I  had,  that 
I  got  my  half  share  of  the  com,  and  that  1 
could  mecuure  his.  •  *  *  He  said  I  had  my 
share  of  the  corn,  and  I  claimed  1  did  not  have 
my  share  of  the  corn.  [There  was  between  50 
and  62  acres  in  com.]  I  farmed  the  place  for 
6  years,  and  I  know  for  a  certainty  how  much 
there  was  in  corn  this  year.  There  is  78  acres 
in  the  farm,  of  which  10  acres  is  to  wheat  and 
the  balance  to  alfalfa  and  pasture.  When  I 
was  there  in  November,  the  com  was  all  har- 
vested, except  what  was  in  the  shock,  and  he 
told  me  I  had  no  interest  in  the  shock  corn; 
that  all  of  my  share  was  in  the  crib." 

So  far  as  appears,  there  was  no  other 
subject  of  difference  between  them,  and  the 
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Bubjeet  of  alleged  vtolations  of  the  lease, 
witb  leapect  to  the  manure  aod  the  weeds, 
was  not  mentioned.  No  demand  was  made 
upon  defendant  or  direction  given  him  when 
or  where  to  deliver  plaintiff's  share  of  the 
com.  Indeed,  plaintiff  admits  that  defend- 
ant expressed  his  readiness  to  haul  it  at  any 
time  when  plaintiff  should  inform  him  where 
to  deliver  it  He  further  admits  that  be 
did  not  then  and  never  has  told  the  defend- 
ant where  he  wished  it  delivered. 

Upon  this  record,  there  can  be  no  doubt  of 
the  correctness  of  the  trial  court's  ruling. 
Even  though  the  defendant  may  have  vio- 
lated or  neglected  to  perform  some  of  the 
stipulations  of  the  lease,  it  did  not  operate 
automatically  to  work  a  forfeiture  of  bis 
leasehold  or  to  make  the  rent  due  or  collec- 
tible at  once.  Indeed,  plalntlSTs  own  ccm- 
structlon  of  the  lease,  as  stated  in  his  peti- 
tion, is  that,  by  virtue  of  the  provisions  of 
that  instrument,  he  bad  "the  option  to  de- 
clare all  of  the  rent  due,"  etc  In  other 
words,  and  at  the  very  most,  if  the  terms 
of  the  agreement  were  violated  by  defendant, 
plaintiff  could,  by  taking  the  prop^  steps, 
forfeit  the  lease,  or  he  could  waive  the  for- 
feiture and  await  the  expiration  of  the  term 
to  demand  and  ccdlect  the  rent  and  damages, 
U  any  were  then  due  him.  It  is  unnecessary 
to  here  go  into  the  question  whether  defend- 
ant did  or  did  not  give  the  plaintiff  ground 
upon  which  to  declare  a  forfeiture,  for,  if 
such  ground  existed,  plaintiff  must  exercise 
his  option  to  forfeit  before  a  right  will  be 
acquired  to  sue  and  recover  the  rent  in  ad- 
vance of  the  agreed  date  of  payment  It  is 
not  enough  to  sue  first  and  then  say  to  de- 
fendant, "I  now  elect  to  declare  the  whole 
rent  due."  Such  a  right  would  open  the  door 
to  Intolerable  oppression  and  hardship.  The 
authorities  are  practically  unanimous  that  a 
reserved  right  In  the  landlord  of  an  <%>tion 
to  forfeit  is  waived  if  not  exercised  prompt- 
ly upon  occurrence  of  the  act  or  default 
complained  of,  and  is  not  effected  without 
notice  or  opportunity  given  the  tenant  to 
avoid  the  forfeiture  by  due  performance  of 
his  contract,  if  he  can  do  so.  Nothing  of 
that  kind  was  done  here.  So  far  as  ap- 
pears, no  complaint  was  ever  made  to  de- 
fendant with  reference  to  the  weeds  or  the 
fences  or  the  manure,  no  demand  was  made 
upon  him  for  a  delivery  of  the  corn,  and 
there  can  be  no  presumption  that,  when  de- 
mand is  made,  he  will  not  deliver  all  the 
corn  to  which  plaintiff  Is  entitled.  The  suit 
was  prematurely  brought,  and  It  cannot  be 
sustained.  Stated  in  other  words,  no  suit  to 
enforce  an  optional  right  of  forfeiture  will 
lie  until  a  forfeiture  in  law  and  In  fact  has 
been  effected  by  notice  or  demand  or  by  a 
re-entry  for  condition  broken.  As  no  demand 
was  made  or  notice  given  and  no  re-entry 
by  the  lessor  for  condition  broken,  there  was 
no  forfeiture,  and  consequently  no  matured 
right  of  action.    Cole  v.  Johnson,  liiO  Iowa, 


667,  9i  N.  W.  1113;  Alexander  v.  Tonhy, 
13  Kan.  64;  Walker  v.  Engler,  30  Mo.  130; 
Catlln  V.  Wright,  13  Neb.  56^  14  N.  W.  580; 
Chapman  v.  Wright,  20  111.  120. 

Courts  are  not  inclined  to  sustain  forfei- 
tures of  the  kind  here  asserted  on  doubtful 
or  merely  technical  grounds,  and  the  person 
claiming  such  a  right  must  bring  himself 
strictly  within  the  conditions  precedent  to  Its 
enforcement   This  the  plaintiff  has  not  done. 

Counsel's  argument.  In  support  of  the  ap- 
peal, seems  to  proceed  on  the  theory  that  the 
evidence  was  sufficient  to  justify  finding  that 
defendant  had  violated  several  of  the  provi- 
sions of  the  lease,  and  this  is  all  which  was 
required  to  entitle  the  plaintiff  to  go  to  the 
Jury,  but,  for  the  reasons  already  mentioned, 
something  more  than  a  violation  of  the  lease 
is  required  to  sustain  an  action  for  recovery 
of  the  rent  before  the  date  fixed  for  such 
payment  in  the  lease  itself.  The  verdict  was 
properly  directed  tor  the  defendant 

[2]  The  appeal  seems  to  have  been  taken 
from  the  ruling  directing  a  verdict  for  the  de- 
fendant, and  the  abstract  shows  no  entry  of 
Judgment  on  the  verdict  as  returned.  No  ques- 
tion is  raised  by  counsel  as  to  the  right  to 
maintain  such  an  appeal,  and  we  raise  none. 
We  mention  It  only  to  Indicate  the  necessity 
of  a  remand  for  the  entry  of  the  proper 
judgment  Such  Judgment  should,  of  course, 
be  In  abatement  only,  and  not  as  determina- 
tive of  the  merits  of  plaintiff's  claim  for  re- 
covery of  rent  or  damages.  The  cause  will 
therefore  be  remanded  to  the  district  court 
for  the  entry  of  Judgment  upon  the  directed 
verdict 

AtSrmed  and  remanded. 

DEfiMER,  O.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur. 

no  w^il 

SEIBERT  et  al.  v.  SBIBERT.     (No.  30180.) 
(Supreme  Court  of  Iowa.    June  19,  191ck> 

1.  ADOPTIOIT  4b»17— PaOOEBDINaS— E^VIDBMaB. 

Where  it  was  claimed  that  the  act  of  a 
father  in  allowing  a  third  person  to  adopt  a 
child  of  the  marriage  without  the  consent  of  the 
mother  was  invalid,  under  Code,  i  3251,  re- 
quiring the  consent  of  both  parent  if  they  are 
living  and  not  divorced  or  separated,  evidencii 
to  show  why  the  mother  had  left  the  father  is 
admissible. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  §  6 ;  Dec.  Dig.  «=»17.] 

2.  Adoption  «=»3— Statutes— Constbuction. 

Statutes  allowing  a  single  parent  having 
the  lawful  custody  to  consent  to  adoption  of  the 

children  of  the  marriage  in  case  of  divorce  or 
separation  should  receive  a  liberal  construction. 
[Ed.    Note.— For   other   cases,   see   Adoption, 
Cent  Dig.  §i  1,  2;   Dec.  Dig.  «=>3.] 

3.  Adoptiow  «=5>7— Statutes— CoNSTancnoN. 

Code,  §  S2S1,  declaring  that  the  content  of 
both  parents  mu$t  be  given  to  the  adoption, 
if  living  and  not  divorced  or  separated,  and  if 
divorced  or  separated,  the  consent  of  the  par- 
ent lawfully  having  the  care  and  providing  for 
the  wants  of  the  child  is  sofficient  not  only  war- 
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mtts  th«  parent  haTliic  t)i«  Uwfnl  castody  «f 
the  diild  iii  permittliiK  ita  adoption  In  case  of 
divorce,  bnt  hi  caae  of  aeparatfon  or  desertion. 
[Ed.  Note.— For  other  oases,  see  Adoption, 
Cent  Dig.  H  7-10;    Dec.  Dig.  «=»7.] 

4.  Adoption  «=»7— Vauditt. 

Where  a  wife  temporarily  left  her  hus- 
band, being  at  that  time  undecided  whether  to 
obtain  a  divorce,  and  be  had  the  custody  of  their 
cbUd,  although  her  rights  were  not  questioned, 
she  was  not  separated  from  him,  within  Code, 
i  3251,  allowing  the  single  parent  having  the 
lawful  custody  A  a  child  to  consent  to  its  adop- 
tion. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent.  Dig.  {|  7-10;   Dec.  Dig.  «S=>7.I 

Appeal  from  District  Court,  Polk  County; 
Wni.  H.  McHenry,  Judge. 

This  Is  a  habeas  corpus  proceeding  to  test 
the  validity  of  certain  articles  of  adoption. 
The  ajwdlee,  Edna  Selbert,  is  the  mother  of 
Kennetli  C.  Selbert,  Jr.  Her  husband,  by 
articles  of  adoption,  adopted  the  child  to  his 
sister,  the  defendant.  At  that  time  a  divorce 
proceeding  was  pending  between  the  i>ar- 
ents,  and  at  the  time  of  the  trial  of  this  case 
the  divorce  proceeding  had  not  been  deter- 
mined. The  plaintiff  alleged  in  her  appllca- 
tloa  for  the  writ  that  the  child,  4Vi  years  of 
age,  was  restrained  at  his  Uberty  by  the  de- 
faudant,  the  cause  of  said  restraint  being  by 
Tlrtne  of  certain  articles  of  adoption  signed 
by  the  child's  father  to  the  defendant  The 
restraint  of  the  dxHi  was  alleged  to  be  il- 
legal, because  the  articles  of  adoption  were 
a  frand  agalDst  plaintiff's  rights,  and  because 
the  plaintiff  had  complete  care,  custody,  and 
control  of  said  minor  child  prior  to  the  filing 
of  the  application,  and  left  him  with  his 
father  for  the  purpose  of  visiting  him;  that 
the  mother  had  no  knowledge  or  information 
of  the  articles  of  adoption.  The  answer  of 
defendant  denied  the  allegations  of  the  peti- 
tion, and  alleged  that  said  articles  of  adop- 
tion were  entered  Into  by  the  defendant  and 
the  cbild's  father  at  a  time  when  the  father 
and  mother  of  said  child  were  living  separate 
and  apart  from  one  another,  and  while  the 
father  was  in  the  lawful  care  of  the  child 
and  providing  for  its  wants.  The  trial  court 
held  that  the  articles  of  adc^tion  were  in- 
valid.   The  defendant  appeals.   Affirmed. 

FrankUn  &  Miller,  of  Des  Moines,  for  ap- 
pellant Chester  J.  EUer  and  C.  N.  Pldaer, 
both  of  Des  Moines,  for  appellees. 

PRESTON,  3.  The  question  presented  Is 
the  constmctlon  of  Code,  g  3251,  in  regard  to 
adoption  of  dilldren,  which  provides,  sub- 
stantially, that  the  consent  of  both  parents 
must  be  given  If  they  are  living  and  not  di- 
vorced or  separated,  and  that  if  they  are 
divorced,  separated,  or  unmarried,  the  con- 
sent of  the  parent  lawfully  having  the  care 
and  providing  for  the  wants  of  the  child. 

[1-4]  The  only  question  in  the  case  is 
whether,  under  the  evidence,  the  parents 
were  separated  within  the  meaning  of  the 


I  statute,  so  that  tbe  husband  cotiM  adopt  the 
child  to  the  defendant  without  the  consent 
of  the  wife  who  is  the  mother  of  the  child. 
The  evidence  of  Mrs.  Selbert  is  that  she  left 
her  husband  January  6.  1914,  and,  as  she 
claims,  because  of  his  abuse  of  her.  She  was 
gone  a  short  time,  and  returned  to  Des 
Moines  from  Kansas  City.  The  articles  of 
adoption  are  dated  May  9,  1914.  The  trial 
of  this  case  was  had  July  15,  1914,  and  Mrs. 
Selbert  testifies  that  about  two  weeks  bo- 
fore  that  date  she  made  up  her  mind  to  ap- 
ply for  a  divorce.  On  the  trial  of  this  pro- 
ceeding Mrs.  Selbert  gave  her  testimony  with- 
out objection,  and  during  the  examination 
of  another  witness  the  question  arose  as  to 
whether  the  Inquiry  should  include  an  in- 
vestigation as  to  the  cause  of  the  separa- 
tion and  as  to  whether  or  not  the  mother  was 
justified  in  leaving  her  home,  her  husband, 
and  the  child.  The  court  Indicated  that  in 
his  opini(Mi  It  was  not  necessary  to  go  into 
such  matters.  There  was  no  objection  to 
this  by  defendant,  and  no  offer  to  prove  what 
the  defendant's  claim  or  contention  was  with 
reference  thereto.  It  appears  to  us  that  the 
court  might  well  have  received  the  testimo- 
ny on  this  subject.  If  there  was  any,  and  It 
had  been  offered,  as  to  whether  Mrs.  Selbert 
left  with  or  without  cause,  whether  she  was 
at  fault,  or  whether  the  husband  was  to 
blame>  whether  she  was  driven  away  by  him, 
or  whether  she  left  for  some  Improper  pur- 
pose. These  matters  would  have  a  bearing 
on  the  question  of  intent  of  the  parties  as  to 
whether  there  was  a  separation.  As  stated, 
there  was  some  evidence  by  Mrs.  Selbert  of 
ill  treatment  by  her  husband,  but  it  was 
agreed,  after  the  court  had  indicated  his 
opinion  on  that  question,  that  such  evidence 
should  not  be  considered  In  the  determina- 
tion of  the  case.  In  fairness  to  appellant,  we 
do  not  consider  her  testimony  on  that  point 
We  think  It  is  not  necessary  to  consider  it  in 
the  determination  of  the  case  because  there 
is  other  evidence  which  we  think  may  prop- 
erly be  considered  which  shows  that  the  sep- 
aration of  the  parties  was  merely  temporary. 
Mrs.  Selbert  was  claiming  that  her  husband 
had  abused  her,  and  this  has  a  bearing  on 
the  question  of  the  so-called  separation, 
whether  her  claim  was  or  was  not  well  found- 
ed.   Mrs.  Selbert  testifies: 

"Mr.  Selbert  and  I  quit  living  together  the 
6th  of  January,  1914.  I  did  not  see  the  baby  be- 
fore 1  went  to  Kansas  City,  but  Mr.  Seibert 
wrote  me  all  the  time  telling  me  how  he  was 
and  Baying  I  could  see  bim  any  time  I  came 
back,  and  that  I  could  take  the  baby  to  Kansas 
City  with  me.  I  got  homesick  for  the  baby  and 
came  back  March  21st  I  had  the  baby  on  Sun- 
day all  day  and  went  to  work  on  Tuesday 
morning.  After  that  I  took  the  baby  home  twice 
a  week  and  sometimes  three  times  and  kept  him 
overnight,  returning  him  to  Mr.  Seibert's  sister 
in  the  morning.  I  never  consented  to  Mr.  Sei- 
bert's sister  [defendant]  having  custody  or  con- 
trol over  the  child  superior  to  my  own.  Shortly 
after  Easter  Mr.  Seibert  refused  to  let  me  take 
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tb»  child.  I  did  not  know  until  tbe  day  the  peti- 
tion for  writ  of  liabeas  corpus  was  filed  that 
any  articles  of  adoption  had  been  instituted. 
•  •  •  The  reason  I  did  not  take  him  with  me 
was  that  I  had  no  place  to  put  him.  I  have  a 
divorce  case  pending.  I  went  back  home  the 
next  morning  after  I  had  left  the  night  before 
to  get  my  clothea,  and  Mr.  Seibert  a^ed  me  to 
come  back  and  live  with  him.  I  stayed  in  Des 
Moines  about  10  days  before  I  went  to  Kansas 
City  and  did  not  see  the  child  during  that  time. 
During  those  10  days  I  stayed  with  different 
friends.  Mr.  Seibert  and  I  have  been  living 
separate  and  apart  from  one  another,  but  it 
was  not  definitely  settled  that  we  were  sep- 
arated. We  were  living  apart.  Q.  Now  you 
were  also  living  apart  on  the  9th  day  of  May, 
1914,  were  you  not?  A.  Not  in  the  sense 
you  would  have  me  say;  we  were  not.  I  made 
up  my  mind  to  get  a  divorce  about  two  weeks 
ago." 

In  the  oidnion  of  fhe  trial  conrt,  which  ap- 
pears in  the  record,  he  states  that  the  stat- 
ute means  if  these  people  were  divorced  and 
the  custody  given  to  one  of  them,  or  U  they 
were  separated,  and  there  was  a  lawful  or- 
der giving  the  custody  to  <me  of  those  par- 
ents, that  parent  could  enter  Into  articles  of 
adoption.    Under  either  of  these  conditions 
such  parent  could  adopt,  bat  such  a  construc- 
tion is  too  narrow.     Under  the  wording  of 
the  statute  Itself,  If  the  parties  were  divorc- 
ed, then  the  consent  of  the  parent  lawfully 
having  the  care  and  providing  for  the  wants 
of  the  child  would  be  sufflcient  to  authorize 
the  entering  Into  articles  of  adoption.    We 
see  no  reason  for  not  giving  force  to  the 
word  "separated,"  and  we  think  there  is  no 
reason  why  that  word  should  not  be  con- 
strued in  Its  ordinary  meaning.    If  Mrs.  Sei- 
bert had  gone  to  Kansas  City  or  California 
on  a  visit,  she  and  her  husband  would  have 
been  separated  in-  a  sense,  and  yet  clearly 
that  is  not  what  the  statute  means.    On  the 
other  hand,  suppose  a  husband  with  an  af- 
finity should  abandon  his  home  and  family, 
leaving  a  sick  wife,  with  several  small  chil- 
dren ;   the  mother  penniless ;   the  husband  is 
gone  for  a  considerable  time  and  his  where- 
abouts are  unknown ;  the  children  are  suffer- 
ing for  want  of  food  and  clothing — could  it 
be  claimed  for  a  moment  that  under  such  [ 
circumstances  the  parents  would  not  be  con- 
sidered as  separated  so  that  the  wife  could , 
adopt  tbe  children,  or  some  of  them,  to  repu- 1 
table  and  responsible  persons  who  would  sup- 
ply their  wants  and  give  them  an  education  ? 
Under  the  circumstances  Just  indicated  adop-  i 
tion  statutes  are  favored.   1  R.  C.  L.  593,  594. 
If  a  husband  and  wife  with,  say  four  chil- 
dren,  quarrel;  they  separate  for  a  time,  not ' 
knowing  Just  what  they  are  going  to  do.    Per- 
haps one  or  the  other  contemplates  a  divorce 
proceeding.    Each  of  the  parents  take  two  of 
the  children.     Pending  the  final  determina- 1 
tion  of  the  parties  as  to  what  they  shall  do, 
and  during  such  temporary  separation,  we 
think  the  parents  could  not  each  adopt  the 
two  children  In  their  charge.    Or,  if  a  man 
and  wife  anarrel  and  they  separate,  and  one, 


my  the  wife,  threatens  a  divorce,  a^d  that 
she  will  ask  for  the  custody  of  the  child, 
the  other  party  might  obtain  possession  of 
the  child  and  might  be  conscious  that  he 
could  not  successfully  resist  the  suit  of  bis 
wife.  The  husband  could  not,  while  thus  sep- 
arated, for  the  purpose  of  defeating  his  wife's 
claim,  adopt  the  child  to  another  without  the 
consent  of  tbe  wife. 

As  stated,  we  think  the  testimony  In  this 
case  shows  that  the  separation  was  a  tempo- 
rary matter.  Mrs.  Seibert  claimed,  whether 
true  or  not,  that  her  husband  had  mistreated 
her,  and  yet  the  next  morning  he  asked  her 
to  come  back  and  live  with  him ;  she  had  not 
determined  until  about  July  1,  1914,  to  c<»n- 
mence  a  suit  for  divorce,  and  this  was  after 
the  adoption  papers  May  9,  1914.  At  the 
time  of  the  adoption  the  parties  had  not  de- 
termined what  would  be  done.  It  would  not 
be  necessary,  in  order  that  the  parties  should 
be  considered  as  separated,  tliat  there  should 
be  an  abandonment,  but  we  think  there 
mast  be  something  In  the  nature  of  an  aban- 
donment, or  a  condition  that  is  more  or  less 
permanent  and  for  some  length  of  time.  The 
statutes  of  some  of  the  states  use  the  word 
"abandoned"  Instead  of  "separated."  Some 
refer  to  children  who  are  abandoned,  other 
to  abandonment  of  children  by  the  parent. 
Without  referring  further  to  the  cases,  see 
Allison  y.  Bryan,  26  Okl.  520,  109  Pac.  934, 
30  L.  B.  A.  (N.  S.)  146,  and  note,  138  Am.  St 
Rep.  988 ;  1  Corpus  Juris,  1887, 1  76;  1  E.  C. 
L.  608. 

Some  of  the  cases  hold  that  the  adoption 
statutes  should  be  strictly  construed;  other 
cases  hold  that  they  are  liberally  cwJstrued. 
Some  of  them  make  a  distinction  between 
construction  of  the  statute  and  a  construo- 
tlon  of  the  articles  of  adoption.  We  appre- 
hend that  an  Important  matter  tff  be  consid- 
ered on  the  qnestion  whether  a  strict  or  lib- 
eral construction  should  be  given  would  de- 
pend upon  who  is  making  the  contest  There 
should,  perhaps,  be  a  strict  construction, 
where  the  parent  who  has  not  consented  is 
questioning  the  legality  of  the  adoption,  but 
not  necessarily  so  when  the  contest  is  by  the 
person  to  whom  the  child  is  adopted.  In  the 
latter  case  the  act  of  adoption  ma?  have  been 
consummated  years  before,  and  the  right  to 
inherit  and  other  rights  of  the  child  should  be 
considered.    1  R.  C.  L.  595. 

Our  conclusion  is  that  the  articles  of  adop- 
tion in  this  case  are  invalid  as  to  the  mother 
because  the  parents  were  not  separated  with- 
in the  meaning  of  the  statute,  and  the  tatiier 
alone  was  not  authorized  to  adopt  the  child 
to  the  defendant  without  the  consent  of  tbe 
mother. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

DEEMER,  C.  J„  and  EVANS  and  WBAV- 
BR,  J  J.,  caacar. 
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BRTJNSVOI/D  y.  MBDGORDBN.t 
(No.  20»29.)    ' 

(Supreme  Court  of  Iowa.    June  21,  1915.) 

1.  Exchange  of  Pbopebtt  «=»8— Measuee  of 
Daxaoes. 

An  agreement  between  plainttif  and  de- 
fendant iwoTided  that  plaintiff  ahould  conve;  to 
defendant  certain  described  land  for  $9,600; 
that  plaintiS  would  take  in  payment  therefor  a 
certain  stock  of  merchandise,  together  with  fix- 
tures, the  merchandise  to  be  taken  at  the  whole- 
sale cost  price ;  that,  should  the  stock  and  fix- 
tures not  amount  to  $9,6(X),  be  would  take  gro- 
ceries to  make  up  such  amount  from  a  stock  of 
groceries  in  W.,  to  be  taken  at  the  wholesale 
cost.  The  stock  of  merchandise  and  the  grocer- 
ies at  the  cost  prices  did  not  amount  to  $9,600. 
Held,  that  while,  had  defendant  failed  to  doliver 
the  merchandise  contracted  for,  plaintiff's  re- 
covery would  have  been  limited  to  the  value  of 
the  stock  and  fixtures  which  defendant  promised 
to  give  in  exchange  for  the  land,  defendant  was 
liable  for  the  difference  between  the  agreed  price 
of  the  land  and  the  cost  price  of  the  merchan- 
dise and  groceries  in  cash,  and  not  merely  for 
the  actual  value  of  a  sufficient  quantity  of  other 
goods  similar  in  kind  and  quality  to  those  con- 
tracted for. 

[Ed.  Note. — ^For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  |i  14-18 ;  Dec.  Dig.  «=»&] 

2.  Saij»  i&=»8— "Exchange"  Di8tinouisrbd 
FBOM  "Saui." 

If  one  piece  of  property  is  exchanged  for  an- 
other without  any  price  being  set  upon  either, 
there  is  an  "exfihanKe" ;  but  where  the  price 
of  each  is  definitely  fixed,  and  the  difference  in 
values  is  to  be  paid  in  money,  it  is  a  "sale." 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tS  6-19;    Dec.  Dig.  «=»3. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Exchange;   Sale.] 

Aneal  from  District  Court;  Wlimd>ago 
County ;  J.  J.  Clark,  Judge. 

Action  at  law  to  recover  the  balance  ot  tbe 
tmrebaae  price  of  a  tract  of  land  sold  or  ex- 
diaased  by  plalntlfl  to  tbe  defendant  for  cer- 
tain stocks  of  merchandise.  There  was  a 
trial  to  a  Jury  resulting  in  a  yerdlct,  and 
Judgment  for  tbe  plalntlfl,  and  defendant  ap- 
peals   Affirmed. 

Gorden  &  Osmundson,  of  Forest  City,  for 
appellant  H.  H.  Dorland,  of  Lake  Mills,  for 
appellee. 

DEEMER,  C.  J.  The  parties  bereto,  on 
July,  12, 1912,  entered  into  a  written  contract 
for  an  exchange  of  properties,  from  wbich 
we  extract  the  following: 

"This  agreement  entered  Into  by  and  between 
0.  K.  Brunsvold,  of  Kensett,  Worth  county, 
Iowa,  party  of  the  first  part,  and  K.  C.  Med- 
gorden,  of  Lake  Mills,  Winnebago  county,  Iowa, 
party  of  the  second  part,  to  wit :  The  party  of 
the  first  part  agrees  to  convey  by  warranty  deed 
clear  of  incnmbrance  the  following  described 
land :  The  south  half  (S.  %)  and  the  northwest 
ooarter  (N.  W.  %)f  section  eleven  (11),  town- 
snip  one  hundred  and  thirty-eight  (138),  range 
seventy-two  (72)  Kidder  Co.,  No.  Dak.,  contain- 
ing 480  acres,  more  or  less,  according  to  U.  S. 
Govt  Survey.  Consideration  of  land  to  be  nine 
thousand  six  htmdred  dollars  (S9,600)  and  here- 
by agree  to  take  In  payment  therefor  the  stock 
of  merchandise  consisting  of  dry  goods,  shoes, 
notions,  groceries,  clothing,  ladies'  furnishings. 


etc.,  together  with  fixtures  and  iMUticular  Items 
of  which  are  listed  and  herewith  attached,  mak- 
ing a  part  of  this  agreement,  said  stock  and  fix- 
tures located  in  the  building  situated  on  lot  12, 
block  7,  village  of  Ellsworth,  Minn.,  merchan- 
dise to  be  taken  at  wholesale  cost  mark  as  are. 
Should  the  said  stock  and  fixtures  not  amount 
to  the  $9,600.00  the  party  of  the  first  part 
hereby  agrees  to  take  groceries  in  amount  to 
make  up  the  $9,600.00;  said  groceries  now 
located  in  the  A.  Grapp  building,  Waseca, 
Minn.;  said  groceries  to  be  taken  at  wholesale 
cost  at  Waseca,  Minn. ;  total  of  stock  not  to 
exceed  $9,600.00,  and  further  agrees  to  furnish 
abstract  of  aforesaid  land  showing  good  market- 
able title." 

Pursuant  to  the  contract,  plaintiff  convey- 
ed bis  land  to  defendant,  and  defendant 
transferred  the  Ellsworth  stock,  with  fix- 
tures, to  the  plaintiff;  the  invoice  price  for 
tbe  same  being  $8,174.09.  Tlie  Waseca  stock 
was  also  sent  to  plaintiff,  and  it  invoiced 
$369.98,  leaving  a  balance  still  due  plaintiff, 
either  In  stock  or  money,  of  $1,054.93.  Plaln- 
tlfl alleged  that  the  Waseca  stock  which  was 
shipped  to  him  was  old,  unsalable,  wormy, 
and  unfit  for  food ;  that  the  goods  were  war- 
ranted and  represented  by  defendant  to  be 
fresh,  staple,  and  salable ;  and  that  he  (plain- 
tiff) refused  to  receive  the  same,  and  notified 
defendant  thereof,  and  that  tbe  goods  were 
at  Ellsworth,  Minn.,  subject  to  defendant's 
order.  And  he  asked  Judgment  for  the  differ- 
ence between  the  contract  price  of  his  land, 
to  wit,  $9,600,  and  tbe  invoice  value  of  the 
Ellsworth  stock,  to  wit,  $8,179.00,  or  $1,420.91, 
and  In  addition  thereto,  the  amount  of  freight 
paid  on  the  Waseca  stock,  to  wit,  $23.47. 

Defendant  denied  that  he  warranted  the 
Waseca  stock,  and  alleged  delivery  thereof 
to  the  plaintiff  as  agreed.    He  also  averred: 

"That  after  the  time  he  shipped  said  poceries 
from  Waseca,  Minn.,  to  plaintiflf,  at  EUsworth, 
Minn.,  upon  finding  the  said  groceries  did  not 
supply  the  deficiency  between  the  price  of  the 
land  and  the  invoice  price  of  the  stock  at  Ells- 
worth, Minn.,  It  was  afterwards,  to  wit,  on  or 
about  the  4tn  of  October,  1912,  orally  agreed 
between  the  parties,  to  wit  the  plaintiff  and  the 
defendant,  that  the  defendant  should  have  fur- 
ther time  to  supply  the  deficiency  from  other 
stock  which  tbe  defendant  could  furnish  the 
same  from  some  other  stock  of  goods.  That  said 
agreement  was  in  modification  of  the  original 
contract  of  which  Exhibit  A  is  a  copy.  That 
in  said  oral  agreement  no  specific  time  was  set 
in  which  defendant  should  furnish  the  balance 
of  said  stock,  but  defendant  avers  that  he  has 
in  good  faith  and  in  compliance  with  said  oral 
agreement  been  trying  to  procure  the  balance  of 
the  goods  promised  to  the  plaintiff,  but  has  not 
had  reasonable  time,  before  the  commencement 
of  this  action,  in  which  to  do  so.  That  the 
plaintiff  has  made  no  demand  upon  the  defend- 
ant to  furnish  tbe  balance  of  said  stock  before 
any  specific  time  and  before  the  commencement 
of  this  action,  and  avers  that  this  action  is- pre- 
maturely brought  '  Defendant  further  states: 
That,  in  making  the  contract  of  wbich  Exhibit 
A  is  a  copy,  the  land  in  North  Dakota  was  val- 
ued at  $9,6(X>  in  consideration  of  that  price 
for  the  full  value  of  same;  the  stock  to  be  in 
tgeneral  of  the  same  kind  and  quality  as  the 
stock  a.t  Ellsworth,  Minn.  That  second-hand 
stocks  of  goods  are  not  worth  to  exceed  70  per 
cent,  of  the  cost  price,  and  the  money  value  of 
the  amount  of  goods  required  under  said  con- 
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tnust  to  nippir  the  d«flci«ney  between  the  goods 
already  transferTed  and  tendered  to_pIaintiff  and 
aaid  $9,000  would  be  leas  than  |760.  That  if 
■aid  sum  of  $23.47,  or  any  other  payment,  was 
made  to  said  Chicago,  Rock  Island  &  Pacific 
Railway  Company,  it  was  made  volnntarily  by 
the  plaintiff,  and  not  at  the  instance  and  request 
of  the  defendant." 

The  trial  court  submitted  the  Isauea  made 
by  the  pleadings  to  the  jury,  and  also  gave 
the  following,  with  reference  to  the  dam- 
ages to  be  awarded  plaintiff  In  the  event 
they  found  for  him: 

"You  are  instructed  that  unless  you  find  the 
defendant  has  proved  his  affirmative  defense 
aforesaid,  and  further  find  that  defendant  is  not 
entitled  to  credit  for  the  groceries  shipped  from 
Waseca  to  Ellsworth,  invoiced  at  $365.98,  you 
must  find  for  the  plaintiff  for  the  full  amount 
of  the  difference  of  $1,420.91  between  the  price 
of  Hie  land  and  the  Ellsworth  stocli,  as  claimed, 
with  6  per  cent,  interest  thereon  from  August 
13, 1912 ;  and  if  you  find  the  defendant  has  not 
established  his  affirmative  defense,  bnt  that  he 
is  entitled  to  the  credit  of  said  $365.98,  you 
will  deduct  that  sum  from  the  $1,420.91,  and 
iind  for  the  plaintiff  for  the  balance,  with  in- 
terest thereon  from  August  13,  1912.  If  you 
find  the  defendant  entitled  to  said  credit  of 
$365.98,  and  that  he  has  established  by  the 
evidence,  as  hereinafter  stated,  his  affirmative 
defense,  your  verdict  must  be  for  the  defend- 
ant. If  you  find  the  plaintiff  entitled  to  recover 
the  entire  amount  of  $1,420.91,  you  will  also 
add  to  this  sum  the  amount  of  freight  paid  by 
him,  which  was  $23.47,  and  include  the  entire 
sum  in  the  verdict;  but  if  you  find  the  defend- 
ant entitled  to  credit  of  $365.98  for  the  shipment 
of  goods  from  Waseca,  and  that  the  plaintiff 
was  not  justified  in  refusing  the  acceptance 
thereof,  he  cannot  recover  anything  for  the 
freight  paid  by  him  thereon.  With  regard  to 
the  shipment  of  groceries  of  $365.98  from  Wase- 
ca to  Ellsworth,  in  order  to  prevent  a  credit 
for  the  full  amount  thereof  upon  the  plaintiff's 
claim,  the  burden  of  proof  is  upon  him,  and  he 
must  prove,  by  the  preponderance  or  greater 
weight  of  evidence  before  you,  that  the  amount 
of  goods,  or  substantial  portion  thereof,  were 
either  unmerchantable,  worthless,  or  not  equal 
in  condition  and  quality  to  like  goods  in  the 
stock  at  Ellsworth  taken  by  the  plaintiff  from 
the  stock  there  in  the  first  place,  from  the  de- 
fendant's store  at  that  place.  If  the  plaintiff 
has  so  proven  substantially  as  he  alleges,  he 
was  justified  in  refusing  to  accept  the  same, 
and  you  will  not  allow  credit  therefor.  If  he 
has  tailed  to  so  prove,  he  was  not  so  justified, 
and  you  will  allow  defendant  credit  for  the 
full  amount  of  $365.98.  Plaintiff  was  not  re- 
quired to  open  and  examine  all  the  boxes  of 
said  goods,  if  those  opened  disclosed  such  a 
condition  as  to  show  that  the  shipment  as  a 
whole,  did  not  substantially  correspond  with  the 
warranty,  if  you  find  there  was  one." 

Under  these  Instmctlons,  the  Jury,  return- 
ed a  verdict  for  the  plaintiff  In  the  sum  of 
$1,054.93,  thus  allowing  defendant  credit  for 
all  the  goods  shipped  to  plaintiff  at  the  in- 
voice prices  and  awarding  him  the  difference 
between  the  aggregate  o£  these  invoices  and 
the  agreed  price  of  the  land.  The  finding  of 
the  jury  negatived  the  claim  made  by  de- 
fendant that  there  was  a  modification  of 
the  original  agreement  regarding  the  pur- 
chase and  delivery  of  a  like  quality  of  stock 
as  that  kept  at  Waseca.  The  net  result  of 
the  finding  was  that  the  Ellsworth  stock  and 
the  Waseca  stock  which  plaintiff  was  to  get 
in  e»diange  for  his  land  did  OQt  amount  to 


more  than  $8,544.07,  and  that  plaintiff  was 
entitled  to  a  money  judgment  for  tbe  dif- 
ference, to  wit,  $1,054.93. 

[1]  The  only  question  raised  b7  this  ajh 
peal  is  the  correctness  of  the  instructions  on 
the  measure  of  damages.  Defendant  con- 
tends ttiat  tbe  Waseca  stock  invoiced  at 
wholesale  cost  at  Waseca  was  not  worth 
more  than  70  or  75  cents  on  the  dollar,  and 
he  introduced  some  testimony  to  that  effect 
Plaintiff  testified  that  the  Ellsworth  stock 
was  worth  100  cents  on  the  dollar,  and  that 
the  Waseca  stock,  which  he  expected  to  get, 
was  also  worth  the  wholesale  cost,  freight 
added,  although  he  said  that  what  was  ship- 
ped to  him  was  worthless. 

The  question  of  the  measure  of  damages 
for  breach  of  a  contract  for  an  exchange  of 
goods  and  property  is  always  full  of  dif- 
ficulty, and  the  courts  are  not  fully  agreed 
upon  the  rules  to  be  applied.  If  no  money 
consideration  is  to  be  paid,  and,  in  tlie  ex- 
change, fictitious  values  are  placed  upon  the 
properties  for  the  purposes  of  the  exchange, 
the  measure  of  damages  is  not,  as  a  general 
rule,  tbe  value  fixed  upon  the  property  for 
exchange  purposes,  but  the  real  value  of  tbe 
property  which  was  not  delivered  according 
to  the  contract  Fagan  v.  Hook,  184  Iowa, 
381,  105  N.  W.  156,  111  N.  W.  981.  This  rule 
obtains  only  where  there  has  been  an  ^- 
change  of  properties.  While,  as  a  rule,  an 
exchange  is  the  equivalent  of  a  sale,  yet  this 
is  not  always  true,  especially  where  the 
measure  of  damages  Is  involved. 

[2]  According  to  tbe  books,  if  one  pic«e  of 
property  be  exchanged  for  another,  without 
any  price  being  set  upon  either,  it  is  a  dear 
case  of  exchange;  but  where  the  price  of 
each  property  Is  definitely  fixed,  and  the  dif- 
ference in  values  is  to  be  paid  In  money,  it 
is  a  sale. 

"The  criterion  in  these  cases  is  whether  there 
is  a  fixed  price  as  a  determination  of  the  value 
at  which  the  things  are  to  be  exchanged.  If 
there  is  a  fixed  price,  the  transaction  is  a  tale; 
but,  if  there  is  not,  tbe  transaction  is  an  ex- 
change."   Fied  on  Sales,  p.  12,  {  12. 

And  this  is  especially  true  where  the  dif- 
ference, if  any,  is  to  be  paid  in  cash.  In  the 
latter  event,  if  the  difference  is  not  paid.  It 
may,  of  course,  be  recovered  without  diminu- 
tion.   Harrington  v.  Wfells,  12  Vt  505. 

The  reasonable  and  only  fair  Interpreta- 
tion of  the  contract  now  before  us  is  that 
plaintiff  sold  his  land  to  defendant  for  the 
agreed  price  of  $0,600,  to  be  paid  for:  First, 
by  a  stock  of  goods  and  fixtures  at  EUsworth 
Miun.,  taken  at  wholesale  cost  mark;  and, 
second,  if  said  stock  and  fixtures  did  not 
amount  to  $0,600,  then  plaintiff  was  to  take 
groceries  located  in  a  building  at  Waseca, 
Minn.,  at  wholesale  cost  at  Waseca,  total  of 
said  stock  not  to  exceed  $9,600.  If  the  goods 
did  not  invoice  to  an  amount  sufficient  to 
make  up  the  difference  between  the  price 
fixed  on  the  land  and  the  Ellsworth  stock,  It 
is  manifest  that  defendant  could  not  sub- 
stitute any  other  stock  or  any  other  goods  tn 
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place  of  tbfi  Waseca  stock,  and.  plaintiff 
could  not  go  npon  the  open  market  and  por- 
dbase  any  sucli  goods,  even  were  be  dis- 
posed to  do  BO.  In  these  drcnmstances,  It 
Is  clear  to  us  that  defendant  must  make  up 
the  difference  In  cash,  Just  as  if  be  bad  ex- 
pressly promised  to  pay  the  difference  in 
cash.  If  he  had  expressly  agreed  to  the 
latter,  there  would  be  no  doubt  as  to  the 
rule  of  damages.  It  is  true  that  part,  at 
least,  of  the  purchase  price,  was  to  be  paid 
In  goods,  and  the  parties  may  have  thought 
that  the  goods  would  invoice  to  the  full 
amount  of  the  purchase  price  of  the  land; 
but  as  already  said,  If  they  did  not  so  in- 
Tolce,  there  was  an  implied  promise  to  pay 
the  bcdance  In  cash,  for  there  were  no  other 
goods  of  like  character  which  defendant 
conld  substitute;  and  the  measure  of  dam- 
ages Is  not  the  value  of  goods  of  like  <duu> 
acter  which  plaintiff  did  not  agree  to  take, 
but  the  difference  between  the  invoiced  price 
of  the  goods  and  the  value  fixed  upon  the 
land. 

It  most  be  admitted  that  there  Is  a  decid- 
ed conflict  in  the  cases  on  this  main  prop- 
osition, and  It  is  doubtless  true  that.  If  de- 
fendant had  delivered  no  part  of  the  stock 
called  for  by  the  contract,  plaintiff's  recov- 
ery would  have  been  limited  to  the  value  of 
the  stocks  and  fixtures  which  defendant 
promised  to  give  in  exchange  for  the  land. 
In  the  absence  of  any  evidence,  it  would  be 
presumed,  of  coarse,  that  the  stocks  were 
worth  the  estimated  price,  subject,  however, 
to  proof  that  they  were  of  much  less  value ; 
the  agreed  value  being  treated  as  prima 
fade  evidence  of  value.  See  Fagan  v.  Hook, 
supra;  Norton  v.  Hinecker,  137  Iowa,  760, 
115  N.  W.  612.  See  same  case  fully  annotat- 
ed In  15  Ann.  Cas.  474;  also  Plerson  v. 
Spauldlng,  61  Mich.  90,  27  N.  W.  865. 

Here  the  parties  contemplated  a  payment 
for  the  land  by  the  delivery  of  sjwdfled 
goods,  and  the  goods  so  spedfled,  according  tp 
the  verdict  of  the  Jury,  were  delivered,  leav- 
ing p£«rt  of  the  purchase  price  unpaid.  De- 
fendant Insists  that  be  is  liable  only  for  a 
shortage  in  the  goods,  and  that  plaintiff's  re- 
covery should  be  limited  to  the  actual  value  of 
the  goods,  had  there  been  no  shortage,  while 
plaintiff  insists  that  he  was  not  bound  to 
take  any  goods,  save  those  spedfled,  and 
that.  If  these  did  not  amount  to  the  price 
fixed  for  his  land,  be  Is  entitled  to  the  dif- 
ference in  casta.  We  are  constrained  to 
agree  with  plaintiff  La  his  contention.  True, 
be  agrreed  to  accept  certain  stocks  of  goods 
In  payment  for  the  land  conveyed,  the  land 
having  a  fixed  value,  and  the  goods  and  mer- 
chandise having,  for  trading  purposes,  a  de- 
terminative value,  but  he  did  not  agree  to 
take  any  balance  that  might  remain  in  goods 
of  like  quality  or  value;  and  the  necessary 
inference  is  that,  if  there  was  any  balance, 
It  should  be  paid  in  cash.  In  order  to  safe- 
guard himself,  he  promised  that  he  was  not 


to  take  more  than  f8,600  in  value  from  the 
stock  of  goods. 

After  all  is  said,  the  question  narrows  It- 
self down  to  the  proper  construction  of  the 
contract  If  the  entire  consideration  was  to 
be  paid  in  property,  and  defendant  could 
have  fulfilled  his  promise  by  the  delivery 
of  specific  property,  doubtless  the  measure 
of  plaintiff's  recovery  would  be  the  value  of 
that  property,  rather  than  the  estimate  put 
upon  it  for  the  purpose  of  exchange.  But 
as  defendant  could  not  comply  with  the 
terms  of  his  agreement  without  delivering 
spedflc  property  to  the  full  amount  of  the 
exchange  price,  and  conld  not  substitute  oth- 
er proper^,  he  must  be  beiA  liable  fbr  the 
difference  In  the  exchange  prices;  and  this 
was  the  measure  of  damages  fixed  by  the 
trial  court  We  have  been  dted  to  no  case 
l^redsely  in  point,  and  have  not  found  any 
which  seem  to  exactly  fit  the  case.  The 
proposition  is  largely  one  of  first  impression, 
and  we  are  saUsfled  that,  for  the  leasons 
indicated,  the  trial  court  announced  the  cor- 
rect rule. 

The  Judgment  must  therefore  be,  and  It  la, 
affirmed. 

LADD,  QAXNOR,  and  SAEJNOSK,  JJ., 
ocHicur. 


JACKSON  V.  NOBTHRUP  et  aL    (Na  80123.) 
(Supreme  Court  of  Iowa.    June  22,  1916.) 

1.  Gins  €=s>49  —  Inteb  Vivos  —  Bvidence  — 
Mental  Oompictknct. 

In  an  action  for  a  conversion  of  the  funds 
of  plaintiff's  testator,  where  the  defense  was  a 
gift  by  the  testator,  evidence  held  to  show  that 
the  testator  was  mentally  competent  to  make  ■ 
gift  at  the  time  of  the  transacdon  in  question. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  88  95-100;    Dec.  Dig.  <8=>49.] 

2.  Gifts  «=»49— Ihteb  Vivos— Bvidkno«—In- 

TBNT. 

In  an  action  for  the  conversion  of  funds 
of  plaintiffs  testator,  evidence  held  to  support 
the  lower  court's  findings  that  the  testator  had 
given  the  funds  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  Si  05-100;   Dec.  Dig.  <S=949.] 

3.  Gifts  ®=>45  —  Inteb  Vivos  —  Pleading  — 
Defense  to  Conveesion. 

Where  an  executor  sued  for  the  fraudulent 
conversion  of  the  funds  of  testator's  estate,  evi- 
dence that  testator  had  given  the  funds  to  de- 
fendants was  admissible  to  negative  the  con- 
version, without  being  specially  pleaded. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  8  80;    Dec  Dig.  <8=a45.] 

Appeal  from  District  Court,  Polk  Coun- 
ty; W.  H.  McHenry,  Judge. 

Plaintiff  is  the  executor  of  the  estate  of 
Charles  E.  King,  deceased.  He  has  brought 
this  action  against  the  defendants  for  alleg- 
ed conversion  of  funds  belonging  to  the  King 
estate.  His  petition  alleges  that  such  con- 
verted funds  were  invested  by  the  defend- 
ants in  the  purchase  of  certain  real  property, 
and  he  prays  that  a  constructive  trust  he 
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Impressed  upon  "such  property  In  favor  of 
the  plaintiff  as  executor,  and  that  the  defend- 
ants be  adjudged  to  hold  the  legal  title 
thereto  In  trust  for  such  executor.  The  an- 
swer of  the  defendants  Is  a  general  denial. 
There  was  a  decree  dismissing  the  petition, 
and  the  plaintiff  appeals.    Affirmed. 

Strock  &  Wallace,  of  Des  Moines,  for  appel- 
lant Bowen  &  Alberson,  of  Des  Moines,  for 
appellees. 

EVANS,  J.  Oharles  E.  King  had  been  a 
long-time  resident  of  Des  Moines.  His  death 
occurred  on  October  26,  1912.  He  was  75 
years  of  age.  Up  to  a  year  or  more  prior 
to  his  death  he  had  been  the  possessor  of 
property  in  the  form  of  moneys  and  credits 
to  the  extent  of  $10,000  or  somewhat  more. 
He  bad  no  children.  His  wife  bad  died  in 
190a  After  the  death  of  his  wife  he  oc- 
cupied his  h<nne  alone  until  January,  1910. 
In  November,  1909,  he  executed  his  will, 
whereby  he  made  provision  for  all  of  the 
children  of  his  four  deceased  sisters.  By 
such  provision  be  directed  the  division  of  his 
estate  Into  four  parts  and  that  each  fourth 
part  should  go  respectively  to  the  representa- 
tives of  each  deceased  sister  per  stirpes.  The 
defendant  Mrs.  Northrup,  Is  a  daughter  of 
one  of  such  deceased  sisters,  Mrs.  Seth  Gra- 
ham. The  other  defendant  Is  her  husband. 
In  January,  1910,  King  became  sick  and  need- 
ed care.  He. vacated  Ms  home  and  moved  to 
the  home  of  his  brother-in-law,  Seth  Graham. 
Mr.  Graham  was  himself  more  or  less  of  an 
Invalid,  and  his  daughter  Mrs.  Northrup, 
with  her  hnsband,  lived  with  him  and  did  his 
housekeeping.  Into  this  home  King  came  for 
^  brief  time  before  going  to  the  hospital. 
Shortly  thereafter  he  went  to  the  hosidtal 
to  receive  surgical  treatment  and  remained 
there  about  two  weeks,  after  which  time  he 
returned  to  the  Graham  home.  In  this  home 
he  continued  to  reside  until  he  and  Mr.  and 
Mrs.  Northrup  moved  to  another  home  ac- 
quired by  the  Northnips  with  his  assistance. 
In  this  new  home  these  three  lived  together 
until  the  death  of  Mr.  King.  The  foregoing 
Is  perhaps  a  sufficient  Indication  of  the  back- 
ground against  which  the  material  evidence 
In  the  case  must  be  viewed. 

Among  the  assets  of  King  were  two  bank 
certificates  of  deposit  of  $4,000  each,  which 
he  had  held  by  successive  renewals  for  sever- 
al years.  The  new  home  of  the  Northnips 
was  purchased  about  June,  1911.  The  prop- 
erty consisted  of  a  residence  and  its  appurte- 
nances and  30  acres  of  ground  In  the  near  vi- 
cinity of  Des  Moines.  The  purchase  price 
was  $8,500.  At  this  time  one  of  the  bank 
certificates  for  $4,000  was  Indorsed  by  King 
to  Mr.  Northrup,  and  by  him  applied  upon 
the  purchase  price  of  the  new  home.  Five 
hundred  dollars  of  the  purchase  price  was 
contributed  as  a  gift  to  Mrs.  Northrup  by  her 
father,  Seth  Graham.  A  mortgage  for  $4,000 
was  executed  upon  the  home  for  the  purpose 
of  obtalulug  the  remainder  of  the  purchase 


price.  In  October,  1911,  the  ofier  bank  cer- 
tificate for  $4,000  was  also  Indorsed  to  the 
defendant  Northrup  and  at  the  same  time 
cashed  at  the  bank.  It  Is  because  of  these 
transactions  that  the  plaintiff  asks  that  a 
constructive  trust  be  Impressed  upon  the  land 
In  his  favor. 

It  is  the  contention  of  the  plaintiff  tbat 
King,  at  the  time  of  these  transactions,  was 
mentally  incompetent  to  transact  business 
and  especially  Incompetent  to  make  a  gift. 
The  contention  for  the  defendants  Is  tbat 
King  was  not  mentally  Incompetent,  and  that 
he  did  In  fact  transfer  such  certificates  to 
them  as  a  gift.  The  trial  court  found  with 
the  defendants.  There  Is  a  point  of  view 
from  which  this  alleged  gift  comprising  the 
substantial  part  of  the  donor's  estate  might 
seem  quite  unreasonable  and  therefore  in- 
credible. But  as  already  stated  the  evi- 
dence must  be  read  against  Its  background. 

On  the  question  of  mental  Incompetency 
the  very  clear  preponderance  of  the  evidence 
Is  with  the  defendants.  The  substance  of  the 
evidence  tending  to  show  mental  Incompe- 
tency Is  failure  of  recognition  of  the  witness 
by  Mr.  King,  and  of  a  failure  to  engage 
In  conversation  or  to  notice  the  presence  of 
acquaintances  on  certain  occasions  and  of 
an  alleged  "dazed"  appearance.  This  tes- 
timony was  given  almost  wholly  by  parties  in 
Interest  It  Is  undisputed  that  for  many 
years  Mr.  King  had  been  very  deaf.  This 
condition  Is  sufficiently  described  by  Mr. 
Power,  his  former  attorney,  who  was  a  wit- 
ness for  the  plaintiff: 

"Mr.  King  was  very  deaf;  he  conld  not  bear 
an  ordinary  conversation,  and  in  order  to  make 
him  hear,  I  always  used  to  go  around  my  desk 
where  he  was  sitnng  and  put  my  lips  very  close 
to  his  ear." 

Mrs.  Gregory,  one  of  the  benefixdarles  of 
the  will,  described  bis  condition  as  far  back 
as  1908  as  follows: 

"When  be  came  to  our  house  he  would  stay 
two  or  three  hours.  Tliicle  was  very  quiet,  but 
was  always  of  a  cheerful  disposition.  He  had 
always  been  hard  of  hearing.  Sometimes  I 
could  not  make  him  understand  what  I  had  to 
say,  but  he  would  always  start  some  conversa- 
tion and  talk  a  good  while  on  his  subjects  in- 
telUgently." 

It  is  undisputed  also  that  for  some  years 
Mr.  King  had  been  subject  to  occasional  In- 
voluntary evacuations  of  the  bowels  and 
bladder.  The  frequency  of  these  untoward 
occasions  increased  as  he  grew  older.  In  the 
light  of  these  undisputed  facts  the  descrip- 
tive evidence  of  plaintiff's  witnesses  Is  not 
very  persuasive.  On  the  other  hand  a  very 
considerable  array  of  apparently  disinterest- 
ed and  Intelligent  witnesses  have  presented 
the  appearance  and  conduct  of  Mr.  King  up 
to  a  comparatively  short  time  before  his 
death.  Much  of  this  testimony  Is  specific  In 
time  and  circumstance.  No  other  conclusion 
is  fairly  possible  from  the  testimony  as  a 
whole  than  that  the  mental  competency  of 
the  deceased  has  not  been  successfully  as- 
sailed.   Whether  the  transfer  of  ttie  certifl- 
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cates  was  Intended  as  a  gift  or  not  Is  a  more, 
difficult  question.  The  claim  of  gift  Is  suih 
ported  by  the  direct  evidence  of  Mrs.  North- 
rup  alone.  As  a  witness  she  related  in  de- 
tail the  c<»iver8atlon  between  King  and  her 
husband  (who  was  also  deaf).  Because  of 
her  Interest  her  testimony  should  be  subject- 
ed to  great  scrutiny.  From  the  very  nature 
of  the  case  no  direct  testimony  can  be  pro- 
duced to  contradict  the  same.  Surely  it 
ought  not  to  be  accepted  lightly  and  perhaps 
It  ought  not  to  be  accepted  In  itself  as  suf- 
ficient, onless  It  has  satisfactory  corrobora- 
tion In  the  various  circumstances  of  the  case. 
After  a  very  careful  consideration  of  the  en- 
tire record  we  all  reach  the  conclusion  that 
all  the  circumstances  of  the  case,  most  of 
them  undisputed,  strcmgly  corroborate  the 
claim  of  gift. 

From  King's  point  of  view  la  1911  he  need- 
ed a  home  with  some  one  who  could  give 
him  patient  and  kindly  care.  He  had  an  ex- 
pectancy of  Ufe  of  a  few  years  and  It  la  an 
exceptional  man  who  does  not  expect  to  out- 
live the  expectancy  of  the  mortality  tables. 
The  care  which  he  needed  was  unpurchasa- 
ble.  The  cleansing  of  garments  and  bed 
clothes  was  one  continuing  task.  There  were 
many  nephews  and  nieces  who  had  been  re- 
membered in  the  will.  They  were  all  aftec- 
tionate  and  kindly  to  their  uncle  but  only 
one  came  under  the  load.  She  had  been  se- 
lected by  King  himself  in  January,  1910,  as 
the  one  upon  whom  he  would  venture  to  lean. 
For  a  year  and  a  half  before  the  purchase  of 
the  new  home  she  had  borne  his  infirmity 
without  complaint  and  without  price.  She 
and  her  husband  were  themselves  poor  and 
In  a  sense  homeless.  It  clearly  appears  that 
King  was  interested  in  their  acquisition  of  a 
new  hom&  He  was  close  and  careful  with 
his  small  business  affairs.  He  was  not  lack- 
ing In  intelligence.  "We  must  assume  that 
tberei  was  some  intelligent  reason  for  his 
transfer  of  the  bank  certificates  at  the  time 
shown.  He  had  selected  their  home  as  his. 
Be  had  been  with  them  long  enough  to  know 
whether  he  could  trust  their  patience  with 
his  infirmity,  and  their  fidelity  to  his  needs. 
Unless  he  was  determined  at  all  hazards  to 
keep  his  little  estate  intact  for  final  distri- 
bution among  his  nieces  and  nephews,  the 
use  of  these  bank  certificates  in  the  acquisi- 
tion of  this  home  would  be  quite  In  accord 
with  Ms  own  Interests.  It  would  naturally 
tend  to  his  own  comfort  and  enjoyment,  as- 
suming of  course  that  he  expected  to  occupy 
the  home  with  the  Northrups  to  the  end  of 
Us  days. 

If  he  were  separated  entirely  from  aftec- 
tionate  relatives  and  were  required  to  pur- 
chase bis  care  from  hospital  and  nurse,  his 
little  estate  must  have  suffered  great  deple- 
tion. In  addition  to  the  circumstances  here 
referred  to,  iJiete  was  the  direct  evidence  of 
woe  disinterested  witness  who  had  been  a 
long-time  acquaintance  of  Mr.  King  to  the 
effect  that  he  bad  told  the  witness  that  he 


bad  disposed  of  his  property  in  the  manner 
herein  claimed. 

In  view  of  our  concurrence  with  the  views 
of  the  trial  court  on  the  question  of  fact  here 
involved  we  deem  it  needless  to  go  Into  a 
more  detailed  discussion  of  the  evidence.  We 
do  not  overlook  one  or  two  circumstances  re- 
lating to  the  alleged  codicil  and  to  a  claim 
filed  by  Mr.  Northnip.  It  is  strongly  urged 
that  these  circumstances  discredit  the  claim 
of  gift  The  circumstances,  such  as  they  are, 
are  entitled  to  consideration;  but  they  are 
not  BO  damaging  to  the  defendants  as  the 
plalntifi;  contends.  The  first  is  lacking  In 
proof.  The  second  might  properly  have  call- 
ed for  an  explanation  from  Mr.  Morthmp. 
The  explanation  however  would  necessarily 
call  for  a  personal  transaction  between  him 
and  the  deceased,  to  which  he  would  be  in- 
competent to  testify.  Whether  he  ought  to 
have  offered  to  testify  on  the  subject  or 
whether  the  plaintiff  should  have  offered  to 
waive  objections  to  his  testimony  we  wiU  not 
now  consider^  The  clreumstance  was  not  of 
such  a  nature  as  to  be  controlling  In  any 
event. 

II.  It  is  strongly  urged  in  argument  by  the 
apiMllant  that  the  pleadings  of  the  defend- 
ants opened  no  door  to  proof  of  a  gift.  It  Is 
urged  therefore  that  the  evidence  on  that 
question  should  be  wholly  disregarded.  The 
point  is  evidently  raised  for  the  first  time  in 
this  court.  It  was  not  made  In  the  lower 
court  either  by  attack  upon  the  pleadings  or 
by  objections  to  the  evidence.  It  must  be 
said  that  the  pleadings  on  both  sides  were 
loosely  dravra.  The  petition  charged  the  de- 
fendants vrith  converting  the  moneys  of  the 
estate  of  Charles  King.  There  was  no  alle- 
gation or  suggestion  therein  of  the  relation 
existing  between  the  defendants  and  King  in 
his  lifetime;  Under  the  evidence  King  might 
have  been  found  mentally  competent  and  it 
might  have  been  found  that  he  voluntarily 
transferred  the  proi)erty  to  the  Northrups, 
and  the  question  might  still  remain  whether 
the  transfer  was  made  by  way  of  a  gift  or 
by  way  of  a  loan.  But  the  petition  was  not 
framed  to  claim  a  recovery  upon  any  other 
ground  than  that  of  fraudulent  conversion. 
Bvidence  of  a  gift  from  King  in  his  lifetime 
certainly  tended  to  negative  the  claim  of 
fraudulent  conversion  of  the  same  funds.  In 
view  therefore  of  ttie  form  of  the  petition, 
the  plaintiff  Is  In  no  position  to  contend  that 
the  defendants  should  have  pleaded  the  gift 
as  an  affirmative  defense.  The  parties  Intro- 
duced their  testimony  In  the  court  below  up- 
on that  issue,  and  the  case  was  made  to  turn 
upon  it  We  have  therefore  undertaken  to 
dispose  of  it  here  upon  the  same  theory  of 
the  pleadings  as  was  adopted  below  both  by 
the  trial  court  and  by  the  parties. 

The  order  of  the  trial  court  must  be  af- 
firmed. 

DEEMEB,  C.  3.,  and  WEAVER  and  PBES- 
TON,  JJ.,  concurring. 
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EGGERT  ft  LOCKWOOD  v.  INTERSTATE 
INVESTMENT  &  DEVELOPMENT 
CO.     (No.  29874.) 
(Supreme  Court  of  Iowa.    June  24,  1915.) 
Appeal  and  EaBos  <&=63i^—ABBTBACT— Stat- 
ute— Rule  of  Court. 

Under  Code,  §  4118,  proriding  that  printed 
abstracts  shall  be  filed  in  accordance  with  the 
rules  of  they  Supreme  Court,  and  section  31  of 
such  rules,  providing  that  if  it  appear  from  an 
inspection  of  the  abstract  that  the  appellant 
has  failed  to  comply  with  the  rule  re<)u,irinK 
only  so  mu<^  of  the  record  as  is  necessary  to 
the  full  understanding  of  the  questions  present- 
ed for  decision,  the  court  may  order  a  new  ab- 
stract prepared,  or  affirm  the  judgment  without 
consideration,  where  appellant  presented  an 
abstract  of  676  pages,  which  was  not  in  com- 
pliance with  the  rules,  but  unnecessarily  pro- 
lix, the  judgment  will  be  affirmed,  when  the 
appellate  court  was  satisfied  with  the  rolings  be- 
low, 

[Ed.  Note. — For  other  cases,  see  Aiweal  and 
Error,  Cent  Dig.  §§  2787,  2829;  Dec;  Dig.  «=» 
639.] 

Appeal  from  District  Court,  Floyd  County ; 
C.  H.  Kelley,  Judge. 

Action  to  recorer  for  serrices  alleged  to 
hare  been  rendered  the  defendant  by  plain- 
tiffs as  attorneys  at  law,  alleged  to  have  been 
of  the  value  of  12,090.11.  There  was  a  yer^ 
diet  and  judgment  for  $174.74,  with  Interest 
from  April  8,  190&  The  defendant  appeals. 
Affirmed. 

H.  J.  Fitzgerald  and  0.  D.  Ellis,  both  of 
Charles  City,  and  Toran  &  Yoran,  of  Man- 
chester, for  appellant.  Eggert  &  Lockwood 
and  J.  C.  Campbell,  both  of  Charles  City,  for 
appellees. 

PER  CURIAM.  The  original  petition  was 
filed  July  20, 1908,  alleging  that  plaintiffs  had 
rendered  to  the  defendant  services  as  attor- 
neys at  law  of  the  reasonable  value  of  $2,- 
090.11.  The  court  Instructed  the  jury  that 
Items  amounting  to  $600.35  might  not  be  re- 
covered, and  submitted  Uability  for  the  bal- 
ance to  the  jury  under  Issues  raised  by  the 
pleadings.  The  main  defense  Interposed  was 
that  plaintiffs  had  been  employed  by  another 
company  whose  interests  were  antagonistic 
to  those  of  the  defendant  concerning  the  mat- 
ters for  which  plaintiffs  claimed  compensa- 
tion, and  therefore  that  they  were  not  enti- 
tled to  compensation  from  the  defendant,  and 
farther  that  some  of  the  alleged  services 
were  rendered  certain  directors  In  execut- 
ing their  purposes  contrary  to  law  and  In 
known  hostility  to  the  interests  of  the  defend- 
ant, and  also  that  one  of  the  members  of  the 
plaintiff  firm,  when  rendered  the  alleged  serv- 
ices, was  a  director  of  defendant  and  engaged 
In  Illegally  diverting  the  property  of  the  de- 
fendant. By  way  of  counterclaim  defendant 
alleged  that  advice  was  given  by  the  plain- 
tiffs in  Ignorance  of  the  law,  and  that  they 
were  guilty  of  negligence  In  the  discharge  of 
their  duties  as  attorneys  at  law,  to  defend- 


ant's damage  in  the  sum  of  $5,000,  and  that 
defendant  had  paid  them  $844.26  for  alleged 
services  to  which  they  were  not  entitled.  An 
examination  of  the  record  leaves  no  doubt 
but  that  the  Issues  were  clearly  and  fairly 
submitted  by  the  Instructions,  and  that  as 
bearing  on  these  the  evidence  was  in  conflict 
The  cause  then  was  rightfully  submitted  to 
the  jury.  As  the  abstract  filed  was  not  such 
as  was  exacted  by  the  rules,  the  several 
points  raised  will  not  be  discussed  in  detail. 
The  time  which  might  have  been  given  to 
that  has  been  devoted  to  examining  an  un- 
necessarily prolix  abstract.  Appellant  seems 
to  have  wholly  ignored  the  rules  of  this  coiirt 
In  the  preparation  of  the  abstract  It  should 
have  contained  only  so  much  of  the  record  as 
was  necessary  to  a  full  understanding  of  the 
questions  presented  for  decision.  Though 
the  claim  was  for  a  little  over  $2,000  as  com- 
pensation for  services  aa  attorneys,  a  counter- 
claim not  seriously  pressed,  and  the  verdict 
but  $174.74,  we  have  an  abstract  of  676 
pages.  The  pleadings,  with  exhibits  attach- 
ed, cover  303  printed  pages ;  the  opening 
statements,  on  which  no  x>oint  Is  raised,  cover 
62  pages.  The  evidence.  Instructions  and 
motions  are  condensed  Into  310  pages.  The 
questions  and  answers  are  set  out  In  a  large 
portion  of  the  abstract  Where  this  is  not 
done,  apparently  the  answers  are  copied.  To 
the  answer  was  attached  copies  of  corre- 
spondence, resolutions,  and  about  everything 
that  might  have  any  connection  with  the 
organization,  management,  or  operation  of  the 
two  companies.  It  is  hardly  conceivable 
how  the  rule  regarding  the  preparation  of  an 
abstract  could  be  more  completely  disregard- 
ed. It  was  only  necessary  to  set  out  enough 
of  the  pleadings  to  enable  this  court  to  fair- 
ly understand  the  Issues  raised.  It  was 
only  necessary  to  set  out  so  much  of  the  evi- 
dence as  was  necessary  to  show  the  rulings 
of  the  court  and  to  enable  It  to  pass  upon  the 
issue  as  to  whether  the  plaintiffs'  employ- 
ment for  the  Radio  Company  was  Inconsist- 
ent with  that  for  the  defendant,  or  such  serv- 
ices were  rendered  for  the  oflScers  of  defend- 
ant Instead  of  defendant  Section  4118  of  the 
Code  exacts  that: 

"Printed  abstracts  of  record  shall  be  filed 
In  accordance  with  the  rules  established  by  the 
Supr^ne  Court" 

Section  31  of  the  rules  of  this  court  provide 
that: 

"If  it  appear  from  an  inspection  of  the  ab- 
stract that  the  appellant  has  negligently  or  in- 
tentionally failed  to  comply  with  the  rule  re- 
quiring only  so  much  of  the  record  aa  may  be 
necessary  to  a  full  understanding  of  the  qnes- 
tion  presented  for  decision  to  be  included  there- 
in, the  court  may,  in  its  discretion,  order  a 
new  abstract,  prepared  in  conformity  with  such 
rule,  or  affirm  the  judgment  of  the  lower  court 
without  considering  the  appeal." 

This  rule  Is  scarcely  subject  to  misinterpre- 
tation. "Preserve  everything  material  to  the 
questions  to  be  decided  and  omit  everything 
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else"  bas  long  obtained  aa  the  rule  In  tbla 
court,  and  though  sooietlmes  we  hare  ordered 
the  substitution  of  a  proper  abstract,  this  has 
never  been  done  when  satisfled  with  the  rul- 
ings of  the  trial  court  In  that  event  the 
jadgment  has  nntformly  been  affirmed  rather 
than  to  follow  the  other  course  spedfled. 
PhilUps  V.  Grips,  108  Iowa,  605,  79  N,  W. 
373;  Cressey  v.  Lochner,  109  Iowa,  454,  80  N. 
W.  531;  Andrew  v.  Andrew,  114  Iowa,  524, 
87  N.  W.  494;  Hurley  v.  Hurley,  117  Iowa, 
621,  91  M.  W.  895;  Zlnunerman  v.  Brink- 
meyer,  121  N.  W.  1021. 

We  are  the  more  indlned  to  affirm  rather 
tban  order  an  abstract  In  conforndt?  to  the 
rales  because  of  the  long  pendency  of  this 
eaose  and  the  fact  that  this  is  the  third  trial, 
the  Jurors  uniformly  returning  a  verdict  for 
the  plaintiffs. 

Affirmed. 

DBEMER,  0.  X,  and  LADD,  OATNOB, 
and  SAIilNGBB,  13.,  concur. 


FIB8T  NAT.  BANK  OF  SHENANDOAH  v. 
COOK.     CNo.  29620.) 

(Supreme  Court  of  Iowa.    June  24,  1915.) 

1.  Tmai.  «=»253— Instructions— Failure  to 
ScBuxr  Issue. 

In  an  action  for  the  purchase  price  of 
goods,  where  the  defense  was  misrepresentation, 
u)d  plaintiff,  in  reply,  pleaded  that  the  de- 
fendant had  received  and  accepted  and  still  re- 
tained the  goods,  and  there  was  evidence  to 
support  that  replication,  and  no  showing  that 
the  goods  were  of  no  value,  it  was  error  for  the 
court,  in  instructing  as  to  the  defendant's  right 
to  r^cind  for  the  false  representations,  to  omit 
all  reference  to  the  issue  of  whether  the  defend- 
tnt  received  and  accepted  the  goods. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  613-623;   Dec  Dig.  «=»253.] 

2.  Sales  ®=>  124— Rescission  bt  BirrEBr— Re- 
turn  OF  Propertt. 

Where  a  seller  represented  that  the  stock 
dip  sold  by  him  was  approved  by  the  inspec- 
tors of  the  United  States  and  of  the  state  in 
which  the  buyer  lived,  but  it  appeared  that  it 
was  not  so  approved,  and  was  therefore  not  sal- 
able In  that  state,  but  there  was  no  evidence 
that  it  was  of  no  value  elsewhere,  the  buyer 
could  not  rescind  the  contract  after  receiving 
the  goods  without  offering  to  return  them. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  SS  303-312 ;    Dec.  Dig.  «=»124.] 

3.  Sales  ®=>418— Rehedibs  or  Buteb— Ac- 
tion roR  Damaoes— Fraud. 

A  buyer  of  goods  which  were  misrepresent- 
ed may  retain  uie  foods  and  recover  the  dif- 
ference between  their  actual  value  and  what 
their  value  would  have  been  if  they  had  been 
as  represented. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1174-1201;  Dec.  Dig.  «=>418w] 

4.  Sales  «=»156— "Dkjvert." 

Delivery  of  goods  sold  is  often  a  qnestion 
of  intention  of  the  parties,  who  may  agree  on 
any  method  of  delivery,  and  it  involves  a  part- 
ing with  the  control  of  the  property  to  the 
one  to  whom  the  delivery  Is  made  or  the  placing 
of  the  goods,  with  the  consent  and  knowledge  of 


the  buyer,  in  sndi  a  position  that  they  are  vn- 
conditionally  at  the  disposal  of  the  buyer. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  St  367-871;    Dec.  Dig.  «=>166. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Delivery.] 

5.  Trial  «=»203— Instructions— Issues. 

The  court  should  submit  to  the  jury  on  its 
own  motion  instructions  on  all  issues  which 
there  is  evidence  tending  to  sustain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  477-479;  Dec  Dig.  «=»208.] 

6.  Trial  <g=»191—lNSTBUCTioNs— Assumption 
at  Fact. 

In  an  action  for  the  price  of  goods  sold, 
where  the  defense  was  misrepresentation,  and 
there  was  evidence  that  the  defendant  had  ac- 
cepted and  retained  the  goods  and  no  showing 
that  they  were  of  no  value,  an  instruction  that, 
if  the  defendant  was  induced  by  the  false  rep- 
resentations to  purchase  the  goods,  the  de- 
fendant would  be  justified  in  rescinding  the  con- 
tract, and  such  rescission  would  defeat  recovery, 
provided  it  was  made  within  a  reasonable  time 
after  the  discovery  of  the  falsity  of  the  repre- 
sentations by  notifying  the  seller  that  the  buyer 
would  not  receive  the  goods,  was  erroneous  as 
assuming  that  the  defendant  had  not  accepted 
and  retained  the  goods. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  420-431,  435;    Dec.  Dig.  «=3l91.] 

7.  Sales  ^=»183  —  Actions  for  Price- De- 
fenses —  Misrepresentation — Refusal  to 
Accept. 

Where  a  buyer,  after  discovering  that  the 
goods  were  not  as  represented,  notifi^  the  sell- 
er and  its  agent  that  be  would  not  receive  them 
for  that  reason,  and  he  thereafter  did  refuse  to 
receive  them,  be  is  not  liable  for  the  purchase 
price. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S  496;   Dec.  Dig.  ig=»183.] 

Appeal  from  District  Court,  Page  County; 
Thomas  Arthur,  Judge. 

Action  on  a  written  order  for  the  purchase 
of  goods.  Defense  that  the  goods  were  not  as 
represented;  that  before  receiving  the 
goods,  the  defendant  discovered  this  fact  and 
notified  the  seller  that  he  rescinded  the  con- 
tract of  purchase ;  and  that  he  refused  to  re- 
ceive the  goods.  Judgment  for  the  defendant 
Plaintiff  appeals.    Reversed. 

Earl  R.  Ferguson  and  C.  R.  Barnes,  both 
of  Shenandoah,  for  appellant  Denver  L. 
Wilson  and  Tbos.  W.  Keenan,  both  of  Shen- 
andoah, for  appellee. 

GAYNOR,  J.  Plaintiff's  action  Is  founded 
upon  the  following  Instrument  which  was 
duly  indorsed  and  assigned  by  the  Veterinary 
Remedy  Company  to  the  plaintiff  as  security 
for  money  loaned,  to  wit: 
"[OriginaL]       Post  Office,  Hardhig,  So.  Dak., 

May  7,  1900. 

"I,  F.  C.  Cook,  do  hereby  purchase  of  the 
Veterinary  Remedy  Company  the  following  de- 
scribed goods:  300  lbs.  Lysol  Cyclone  Worm 
Powder  8  cts.  per  pound:  1250  gallons  Lysol 
Dip,  65  cts.  per  gallon.    Lysol  Dipping  Tanks, 

per  tank.     F.  o.  b.  destination.     Total 

amount,  $836.50.  I  further  agree  to  pay  for 
the  same  on  or  before  Nov.  1,  1909,  at  Shenan- 
doah, Iowa. 

"J.  R.  Curran,  Salesman. 

"Floyd  Cook.    [Name  of  Purchaser.]" 
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The  defense  Interposed  is: 

First  That  prior  to  the  execution  of  this 
instrument,  and  as  an  Inducement  to  the  de- 
fendant to  sign  and  execute  it,  the  Veter- 
inary Remedy  Company,  through  its  properly 
authorized  agents,  represented  and  stated  to 
the  defendant  that  the  Lysol  Dip  mentioned 
in  the  order  had  been  approved  by  the  gov- 
ernment at  Washington  and  by  the  state  of 
South  Dakota  for  the  treatment  of  cattle  and 
sheep  for  scab,  and  would  answer  the  re- 
quirements of  state  and  federal  Inspectors  in 
dipping  sheep  and  cattle  that  had  been  ex- 
posed to  or  affected  by  scab,  and  would  meet 
such  requirements  under  the  quarantine  law, 
and  that  cattle  dipped  in  said  dip  could  be 
trailed  or  moved  in  and  out  of  the  state  as 
freely  as  any  other  stock  dipped  in  any  oth- 
er dip  used  in  the  state;  that  at  the'  time  of 
the  making  of  said  order,  and  for  some  time 
thereafter,  the  western  half  of  South  Dako- 
ta, including  Belle  Fourche  and  vicinity,  was 
affected  with  a  disease  or  plague  called  scab- 
ies; that  stock  in  that  locality  ran  and  mix- 
ed together,  to  a  great  extent,  upon  open 
ranges ;  that  there  was  a  federal  quarantine 
on  sheep  and  cattle  which  was  then  being  en- 
forced by  the  state  and  by  federal  inspectors, 
and  by  reason  thereof,  and  the  regulations  of 
the  Dei)artmeat  of  Agriculture  and  the  rules 
and  regulations  of  the  South  Dakota  sanitary 
board,  which  were  also  being  enforced,  own- 
ers of  cattle  were  not  permitted  to  drive, 
trail,  or  transport  live  stock  from  one  range 
to  another  or  into  or  out  of  quarantine  ter- 
ritory, or  across  the  state  line,  until  they  had 
been  dipped  in  dip  approved  by  the  Bureau 
oT  Animal  Industry  at  Washington  and  its 
use  permitted  by  the  board;  that  the  repre- 
sentations made  by  the  Veterinary  Remedy 
Company  to  the  defendant  aforesaid,  touch- 
ing the  dip  named  in  the  order,  were  untrue, 
and  were  by  the  said  company  known  to  be 
untrue  at  the  time  they  were  made ;  that  the 
defendant  believed  them  to  be  true  and  was 
induced  thereby  to  sign  the  order;  that,  by 
reason  of  the  existence  and  enforcement  of 
the  quarantine  rules,  customs,  and  regula- 
tions aforesaid,  the  dip  could  not  be  used  in 
South  Dakota,  and  was  valueless  for  any  pur- 
pose in  the  state  of  South  Dakota ;  that 
shortly  after  making  said  order,  the  defend- 
ant discovered  that  said  Lysol  Dip  had  nev- 
er been  approved  by  the  department  at  Wash- 
ington, or  by  the  inspector,  either  state  or 
federal,  and  that  neither  said  dip  nor  its  use 
would  be  recognlaed  by  said  inspectors,  or  by 
the  live  stock  sanitary  board  of  South  Dako- 
ta; that  the  defendant  immediately  Inform- 
ed and  notified  J.  R.  Curran,  whose  name  ap- 
pears upon  said  order,  and  later  notified  the 
members  of  the  Veterinary  Remedy  Compa- 
ny, that  he  would  not  receive  or  accept  said 
material. 

Second.  After  repeating  the  matters  alleg- 
ed In  the  first  count,  the  defendant  pleads 
tltat  upon  discovering  that  said  remedy  had 
not  been  approved  as  aforesaid,  and  after 


having  discovered  the  fraud  practiced  upon 
him,  he  immediately  notified  the  Remedy 
Company  of  his  intentim  to  rescind  said 
contract,  and  refused  to  receive  or  accept 
the  dip,  and  that  he  never  did  receive  or  ac- 
cept the  same,  but  that  the  same  having  at 
all  times  been  under  the  order  and  control  of 
the  Veterinary  Remedy  Company. 

Third.  After  repeating  the  matters  herein- 
before set  out,  the  defendant  alleges  that  the 
Veterinary  Company  warranted  said  dip  to 
be  such  as  it  represented,  and  to  have  offi- 
cial recognition,  as  hereinbefore  stated,  and 
that  it  had  been  approved  by  the  United 
States  Department  of  Agriculture  and  by  the 
authorities  of  the  state  of  South  Dakota,  and 
was  accepted  by  stock  inspectors  for  dipping 
both  sheep  and  cattle  for  scab ;  that  he  gave 
the  order  relying  upon  said  warranties;  that 
the  dip  wholly  failed  to  meet  any  of  said 
warranties;  that  it  never  had  been  approv- 
ed by  any  of  said  authorities ;  that  therefore 
the  dip  was  valueless  to  the  defendant,  and 
that  defendant  was  damaged  to  the  full 
amount  of  $836.50,  the  amount  of  the  order ; 
that,  because  of  said  breach  of  warranty,  the 
defendant  refused  to  accept  said  dip,  and  at 
once,  on  learning  of  the  breach  of  said  war- 
ranty, rescinded  the  order,  and  has  never  re- 
ceived or  accepted  the  medicines  covered  by 
said  order. 

The  plaintiff  for  reply  to  the  answer  of 
the  defendant,  pleads: 

First.  A  general  denial. 

Second.  That,  even  if  such  representations 
were  made  as  alleged  by  the  defendant,  the 
same  were  true  at  the  time  they  were  made. 

Ttiird.  The  plaintiff  says  that,  for  the  pur- 
pose only  of  this  coimt,  they  admit  that  the 
false  and  fraudulent  statements  were  made 
as  alleged  by  the  answer,  but  plead  that  the 
defendant  is  estopped  to  deny  that  he  pur- 
chased the  same  unconditionally;  that  he 
waived  any  fraud  or 'false  representationa 
made  to  him  with  reference  thereto,  because, 
after  said  representations  liad  been  made 
and  the  dip  purchased,  the  Veterinary  Rem- 
edy Company,  through  Its  agents,  shipped  the 
goods  sold  under  the  contract,  to  the  defend- 
ant, at  Belle  Fourche,  8.  D.,  which  was  a 
railroad  station  at  which  the  defendant  re- 
ceived freight  and  merchandise;  that  there- 
after the  agents  of  said  company  visited  the 
defendant  and  informed  him  that  the  goods 
liad  been  shipped,  and  that  they  had  reached 
their  destination;  that  the  defendant  made 
no  complaint  as  to  any  fraudulent  represen- 
tations or  warranties  having  been  made  as 
an  Inducement  to  purchase,  although  he  had 
full  knowledge  of  all  that  had  been  represent- 
ed and  Said;  that  thereupon  the  defendant 
requested  the  Veterinary  Remedy  Company  to 
store  the  goods  for  him  at  a  certain  place 
(Belle  Fourche),  and  in  compliance  therewith 
the  Veterinary  Company  did  store  the  same 
for  the  defendant  and  delivered  the  same  to 
him ;  that  thereby  the  defendant  waived  any. 
claim  be  might  have  because  of  any  ■  false 
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representatloiiB,  and  is  estopped  to  deny 
plaintiff's  claim. 

Fourth.  The  plaintiff  pleads  In  reply  that 
conceding  that  the  representations  were 
made  as  claimed,  and  that  they  were  false, 
yet  the  defendant,  after  the  purchase,  and 
after  he  had  full  knowledge  of  said  represen- 
tations, entered  into  an  agreement  of  settle- 
ment with  the  Veterinary  Ciompony  as  to  any 
and  all  disagreements  between  them,  with 
reference  to  said  purchase,  and  especially 
waived  all  claims  he  might  have  had  with 
reference  to  said  goods,  or  with  reference  to 
any  fraudulent  representations,  in  consider- 
ation that  the  Veterinary  Company  deliver 
the  goods  to  him  at  a  certain  place  at  Belle 
Fourche,  and  store  the  same  for  him;  tliat 
the  Veterinary  Remedy  Company  thereup- 
on,  and  in  compliance  with  said  compromise 
and  settlement,  and  in  consideratiou  thereof, 
did  deliver  the  goods  and  merchandise  to  the 
defendant  at  the  place  designated,  and  stor- 
ed the  same  for  lilm. 

Fifth.  The  plaintiff  says  that  after  the 
goods  had  been  sold  and  purchased  by  the 
defendant,  and  in  pursuance  thereof,  the  Vet- 
erinary Remedy  Company  delivered  the  same 
to  the  defendant  at  Belle  Fourche;  that  the 
defendant  received  the  goods  and  kept  the 
same,  and  they  are  the  property  of  the  de- 
fendant and  still  remain  bis  property;  that 
the  same  has  never,  at  any  time,  been  return- 
ed or  tendered  l>ack  to  the  Veterinary  Com- 
pany, but  retained  by  the  defendant  as  his 
property. 

Such  were  the  issues  presented  by  the  par- 
ties in  the  pleadings  at  the  time  the  cause 
was  submitted  to  the  Jury  by  the  court.  The 
court  held  the  order  divisible,  and  instructed 
ttie  jury  to  return  a  verdict  for  the  plaintiff 
for  the  worm  powder,  but  submitted  to  the 
Jury  for  their  determination  whether  or  not 
the  defendant  was  shown  to  be  liable  for  the 
Lysol  Dip.  The  Jury  returned  a  verdict  for 
the  plaintiff  for  130.25,  the  amount  due  for 
the  worm  powder,  with  interest,  but  denied 
plaintiffs  right  to  recover  for  the  dip,  and 
Judgment  was  rendered  in  favor  of  the  plain- 
tiff for  $30.25,  and  all  costs  were  taxed  to 
the  plaintiff.  From  this  Judgment,  the  plain- 
tiff appeals. 

[1]  The  court,  in  submitting  the  case,  told 
the  Jury  that  the  plaintiff  was  entitled  to  re- 
cover the  full  amount  of  the  contract,  unless 
the  defense  pleaded  by  the  defendant,  based 
upon  false  and  fraudulent  representations 
claimed  to  have  \>e&a  made  by  the  Veterinary 
Company,  is  made  out,  and  then  stated  cor- 
rectly what  the  defendant  was  required  to 
prove  In  order  to  establish  this  defense  and 
defeat  plaintiff's  claim.  This  was  practical- 
ly the  only  defense  submitted  by  the  court  to 
the  Jury.  Then  the  court  told  the  Jury  that 
the  plaintiff  in  its  reply  pleaded  in  avoidance 
of  such  defense:  First.  A  general  denial. 
Second.  That  the  representations  made  as  al- 
leged were  not  untrue,  but  were  in  fact  true. 


The  court  then  said  to  the  Jury: 
"Some  matters  are  pleaded  by  both  the  plain- 
tiff and  the  defendant  which  are  not  set  forth 
in  the  Issues  herewith  submitted  to  you,  for 
the  reason  that,  in  the  judirment  of  the  court, 
such  matters  have  not  sufficient  support  in 
the  evidence  or  in  the  law." 

The  court  thus  practically  withdrew  from 
the  cmsideration  of  the  Jury  the  claim  of  the 
plaintiff  made  in  the  fourth  and  fifth  counts 
of  its  reply,  in  which  it  sought  to  avoid  the 
effect  of  the  defense  if  proven.  The  court,  in 
substance,  said  to  the  Jury  that,  to  make  out 
its  defense,  the  defendant  must  show  the  fol- 
lowing facts:  First,  that  the  Veterinary 
Cmupany  made  the  representations  charged 
to  have  been  made;  second,  that  these  rep- 
resentations were  false;  third,  that  they  were 
made  to  induce  the  defendant  to  purchase  the 
dip;  fourth,  that  the  defendant  believed 
them  to  be  true,  and  was  Induced  by  them  to 
purchase  the  dip — and  said: 

"If  the  defendant  has  established  the  above 
matters,  the  defense  is  made  out  as  to  the  dip; 
otherwise,  not" 

The  court  limited  the  plaintiff's  reply  to  a 
denial  that  it  made  the  representations,  and 
to  an  affirmative  allegation  that,  if  they  were 
made  as  stated,  they  were  true  at  the  time 
they  were  made. 

The  defendant  pleaded  affirmatively  that 
the  goods  were  never  received  or  accepted  by 
him.  The  plaintiff  tendered  an  amendment 
to  its  petition,  alleging  affirmatively  that  the 
goods  were  delivered,  received,  accepted,  and 
retained  by  the  defendant  This  amendment 
was  refused.  Nowhere  did  the  court  indi- 
cate to  the  Jury  where  ^e  burden  rested  to 
show  the  truth  of  this  allegation,  that  the 
goods  were  or  were  not  delivered  to  the  de- 
fendant In  view  of  the  position  taken  by 
the  defendant  in  its  answer,  this  was  an  im- 
portant inauiry,  the  truth  of  which  went  to 
the  meat  of  the  defense.  The  court  nowhere 
told  the  Jujy  what  the  effect  would  be,  upon 
the  legal  rights  of  the  parties,  if  it  sliould 
appear  that  the  Veterinary  Company  had  de- 
livered tlie  goods  to  the  defendant;  that  he 
had  received  and  retained  the  same,  and  they 
were  of  some  value.  Nowhere  did  the  court 
tell  the  Jury  that  if  they  found  from  the 
evidence  that  the  Veterinary  Company  had 
delivered  the  goods  to  the  defendant,  that 
be  had  accepted  and  retained  the  same,  and 
that  they  were  of  some  value,  he  could  not 
rescind  and  thereby  defeat  recovery,  without 
a  showing  tliat  he  had  returned  or  offered 
to  return  the  goods  so  received.  This  issue 
was  squarely  tendered  by  the  plaintiff  in 
its  reply.  There  was  some  evidence  tending 
to  support  it.  The  court  should  have  sub- 
mitted it  to  the  Jury. 

[2]  It  is  elementary  that  where  one  enters 
into  a  contract  witii  another,  l>ased  upon 
representations  or  warranties  as  to  the  ctiar- 
acter  or  nature  of  the  thing  to  l>e  delivered, 
and  he  subsequently  discovers  that  the  thing 
is  not  as  warranted  or  represented,  yet  has 
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some  Talne,  he  mnst,  If  be  deelres  to  rescind, 
return  or  offer  to  return  the  thing  received. 

[3]  He  may,  however,  retain  the  thing  and 
sue  and  recover  the  difference  between  the 
actual  value  of  the  thing  received,  under 
such  circumstances,  and  what  Its  value 
would  have  been  If  It  had  been  as  represent- 
ed or  warranted,  or  he  may.  If  sued  for  the 
purchase  price,  counterclaim,  and  the  meas- 
ure of  his  recovery  upon  such  counterclaim 
would  be  the  difference  between  the  value  of 
the  thing  received  and  retained  by  him,  as  It 
was  at  the  time  It  was  received,  and  In  the 
condition  In  which  It  was  received,  and  what 
It  would  have  been  worth  had  It  been  as 
represented  or  warranted. 

It  will  be  noticed,  by  referring  to  the  de- 
fendant's answer,  that  he  nowhere  pleads 
that  the  dip  was  of  no  value.  His  plea  Is 
that  It  was  of  no  value  to  him,  was  not  sala- 
ble In  South  Dakota,  was  valueless  In  South 
Dakota  because  of  conditions  existing  there. 
There  is  no  proof  that  this  dip  was  of  no 
value.  The  most  that  can  be  claimed  for 
the  proof  Is  that  It  was  not  salable  In  South 
Dakota,  by  reason  of  existing  conditions, 
and  for  the  purposes  for  which  the  plaintiff 
bought  it 

It  would  follow,  therefore,  that  if  this  dip 
was  of  some  value,  and  it  had  been  delivered 
to,  and  received  by,  the  defendant,  he  should 
have  returned  or  offered  to  return  It,  as  a 
condition  precedent  to  his  right  to  rescind. 
It  may  have  been  of  no  value  to  the  defend- 
ant. It  may  not  have  been  salable  In  South 
Dakota,  and  yet  to  the  Veterinary  C!ompany 
It  may  have  been  of  Its  full  contractual  val- 
ue. The  jury  were  not  permitted  to  pass 
ui)on  this  question  under  the  instructions 
given  by  the  court  Of  course,  If  it  had  been 
of  no  value  at  all  to  any  one,  no  obligation 
rested  on  the  purchaser  to  return  It,  or  of- 
fer to  return  It 

To  Justify  a  rescission  which  would  relieve 
from  the  obligation  to  pay  for  the  thing  pur- 
chased, it  must  be  shown,  not  only  that  the 
thing  purchased  was  not  as  warranted  or  as 
represented,  but  that  the  party  receiving  the 
goods  returned  or  offered  to  return  them  to 
the  party  from  whom  they  were  received,  or 
that  they  were  In  fact  of  no  value  at  all. 

We  do  not  presume  to  pass  upon  the  suf- 
ficiency of  the  evidence  to  sustain  these  al- 
legations of  the  reply,  but  we  do  say  that 
there  was  some  evidence  from  which  the 
jury  might  find  that  the  goods  were  actual- 
ly delivered  to  and  received  by  the  defend- 
ant; that  they  were  of  some  value;  and 
that  the  defendant  had  failed  to  return  or 
offer  to  return  the  goods  before  attempting  a 
final  rescission.  On  this  point  see  Wurlltzer 
Co.  V.  Bhea,  147  Iowa,  382,  126  N.  W.  345 ; 
Rose  V.  Eggers,  148  Iowa,  806, 127  N.  W.  196. 

14]  Whether  or  not  there  Is  a  delivery  of 
goods,  whether  goods  are  delivered  and  ac- 
cepted by  a  party,  is  often  a  question  of  the 
Intention  of  the  parties  at  the  time.  They 
may  agree  upon  any  method  of  delivery,  ei- 


ther as  to  manner,  time,  or  place  of  delivery. 
Delivery  involves  a  parting  with  the  control 
of  the  property,  to  the  one  to  whom  the  de- 
livery Is  made,  or  the  placing  of  the  goods, 
with  the  consent  and  knowledge  of  the  pur- 
chaser, in  such  a  position  that  they  are  un- 
conditionally at  the  disposal  of  the  purchas- 
er. On  this  point,  see  Petroleum  Products 
Co.  V.  Alton  Tank  Une,  146  N.  W.  52 ;  Elata- 
llton  V.  Brewing  Co.,  129  Iowa,  172,  105  N. 
W.  438,  2  L.  R.  A.  (N,  S.)  1078;  Leggett, 
Meyer  Tobacco  Co.  v.  Collier  et  al.,  89  Iowa, 
144,  56  N.  W.  417.  We  think  the  court  erred 
in  not  submitting  to  the  Jury  these  issues  ten- 
dered by  the  plaintiff  In  its  reply.  There 
was  some  evidence  to  support  them. 

[6]  It  is  the  duty  of  the  court  to  submit 
to  the  jury,  on  its  own  motions,  the  Issues 
presented,  whenever  there  Is  evidence  tend- 
ing to  sustain  the  same.  It  Is  not  for  the 
court  to  weigh  the  evidence  and  sit  in  judg- 
ment upon  the  credibility  of  the  witnesses. 
The  rule  is:  If  there  is  evidence  tending  to 
sustain  an  issue  material  to  the  proper  de- 
termination of  the  rights  of  the  parties,  un- 
der the  issues  made,  the  court  must  submit 
the  issue  to  the  Jury  for  its  determination, 
for  they  are  the  judges  of  the  credibility  of 
the  witnesses  and  the  weight  to  be  given  to 
their  testimony.  On  this  point,  see  Faust  t. 
Hosford,  119  Iowa,  97,  93  N.  W.  58;  Over- 
houser  v.  American  Cereal  Co.,  128  Iowa,  580, 
105  N.  W.  118. 

With'  the  record  showing  a  dispute  In  the 
evidence  as  to  whether  or  not  the  dip  was 
delivered  to  and  accepted  by  the  defendant, 
the  court  not  only  erred,  but  In  its  twelfth 
Instruction  emphasized  its  error  in  not  sub- 
mitting, as  a  question  of  fact,  whether  or  not 
there  was,  in  fact,  a  delivery  and  acceptance 
by  the  defendant 

[6]  In  Its  twelfth  Instruction  the  court 
practically  told  the  jury  that  a  rescission 
might  be  made  without  returning  or  offer- 
ing to  return  the  dip,  even  though  It  had 
some  value.  This  twelfth  Instruction  reads 
as  follows: 

"If  it  appears  from  the  evidence  that  the  de- 
fendant was  induced  through  the  false  and 
fraudulent  representations  of  the  Veterinary 
Remedy  Company,  throueb  its  agent,  J.  R. 
Currau,  to  purchase  the  Lvsol  Dip,  as  before 
explained,  this  would  justify  the  defendant  in 
rescinding  the  contract  of  purchase  of  said 
Lysol  Dip,  and  such  readaaion.  under  such  cir- 
cumstances, would  defeat  the  plaintiff'B  recovery 
on  the  order  in  question,  bo  far  as  the  item  of 
Lysol  Dip  is  concerned,  provided  such  rescis- 
sion, if  he  did  make  a  rescission,  was  made 
within  a  reasonable  time  after  he  discovered 
that  the  representations  made  to  him.  If  they 
were  made,  were  false,  by  notifying  the  Veteri- 
nary Remedy  Company,  or  its  agent,  J.  B. 
Ourran,  that  he  would  not  receive  the  Lyaol 
Dip,  and  whether  such  rescission,  if  you  find 
there  was  a  rescission  of  the  contract,  was  made 
within  a  reasonable  time,  is  a  question  of  fact 
for  yon  to  determine  from  the  evidence  bearing 
thereon." 

The  Jury  in  this  instruction  were  told  that 
the  defendant  could  rescind  the  contract  by 
notifying  the  Veterinary  Comi»any  that  he 
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wonld  not  nc^Te  tbe  dip,  and  that  this  re- 
BdsBlon  would  be  effectual  in  defeating 
plaintiff's  recoTery.  In  this  Instruction  there 
was  no  limitation  upon  the  right  to  rescind, 
if  the  dip  was  not  found  to  be  as  represent- 
ed, except  that  the  notice  of  rescission  must 
be  given  within  a  reasonable  time. 

The  jury  were  nowhere  told  In  the  Instruc- 
tions that,  if  the  dip  had  been  delivered  to 
the  defendant  and  was  of  some  value,  he 
could  not  rescind  by  simply  giving  notice  of 
bis  purpose  to  rescind  within  a  reasonable 
time;  that  something  more  would  then  be 
required  to  make  a  rescission  effectual,  to 
wit,  that  he  must  have  returned  or  offered 
to  return  the  thing  recdved. 

The  court  must  have  assumed  that  the  dip 
bad  never  been  delivered  to  the  defendant; 
that  he  had  never  received  or  accepted  It; 
that  it  waa  stUl  in  the  possession  of  the 
Veterinary  Company.  With  this  assumption, 
the  instruction  would  be  undoubtedly  correct, 
but,  with  the  fact  as  to  delivery  being  in  dis- 
pute, there  remained  this  further  question 
to  be  determined  by  the  Jury  as  a  condition 
precedent  to  the  right  to  rescind. 

[7]  Defendant  claims  that,  within  two 
days  after  the  giving  of  the  order  sued  on,  be 
notified  the  agent  of  the  company,  and  sub- 
sequently the  company,  that  he  would  not 
receive  the  dip ;  that  he  had  discovered  that 
the  representations  made  were  not  true.  If 
this  were  the  whole  record,  and  it  appeared 
that  he  refused  to  receive  the  dip  when  It 
was  8hlpi)ed,  such  rescission  would  be  a  com- 
plete defense  to  *plalntlfrs  right  to  recover. 
But  it  ai^>ear8  that,  after  this  attempted 
rescission,  there  subsequently  were  further 
n^ottationa  between  the  parties,  touching 
tbe  matter  of  this  c<xitract,  and  further  dis- 
cussion touching  the  dip  and  the  representa- 
tions made,  and  that  he  was  told  that  It  had 
not  passed  government  inspection,  but  was  In 
process,  and  would  pass;  that  written  sam- 
ples had  been  submitted  to  the  government; 
that  he  was  notified  that  tbe  dip  was  at 
BeUe  Fourche,  and  he  was  requested  to  come 
and  receive  it;  that  he  said  he  was  not 
able  to  go  to  Belle  Fourche  at  that  time; 
that  he  was  busy,  and  some  arrangement 
waa  made  for  the  storing  of  the  dip  for  him. 
At  least  this  is  plaintiff's  contention;  that 
tbe  company's  agents  told  him  that  they 
would  store  it  for  him  until  such  time  as  he 
could  get  off  and  go  down  and  get  the  dip; 
that  he  assented  to  this ;  that  they  did  store 
tbe  dip.  It  is  claimed  by  the  plahitlff  that 
this  was  done  as  an  accommodation  to  the 
defendant,  and  that,  as  a  further  accommo- 
dation, tbey  agreed  to  pay  the  storage  at 
the  place  where  it  was  agreed  to  be  stored ; 
that  he  was  subsequently  Informed  as  to 
where  it  was  stored. 

It  further  appears  that  on  the  9th  day  of 
May  the  defendant  had  a  talk  with  Curran, 
the  agent  who  took  tbe  contract,  in  which 
taUc    this    dip    was    discussed.      Defendant 


claimed  It  was  not  as  represented.  Curran 
claimed  that  it  was  as  represented ;  that  the 
defendant  asked  that  he  give  him  a  state- 
ment as  a  guaranty  of  the  dip  he  was  to 
receive;  that  thereupon  Ourran  wrote  out  a 
statement  and  delivered  it  to  the  defendant, 
who,  after  having  read  it,  retained  it  The 
statement  delivered  was  in  the  following 
words: 

"Veterinary  Remedy  Company,  Manufacturers 
of  tbe  Celebrated  Lysol  Dip,  Greatest  of 
all  Disinfectants  and  Lice  Killer. 

"Shenandoah,  Iowa,  May  9,  1009. 
"This  is  to  say  that  the  Veterinary  Remedy 
Company  of  Shenandoah,  Iowa,  will  extend 
Mr.  F.  C.  Cook's  obligation  one  year  from 
November  1,  1909,  should  dip  be  on  his  hands 
at  said  date.  Dip  is  to  pass  government  ap- 
proval. J.    R.    Curran. 

■'Regular  dray  or  freight  from  depot  to  Cook's 
ranch  to  be  allowed  on  all  goods  shipped  to 
him." 

Of  course,  there  is  a  dispute  between  the 
witnesses  as  to  this  written  Instrument  as 
to  why  it  was  made  and  delivered  to  the  de- 
fendant, but  in  this  dispute  there  Is  a  con- 
troversy, and  the  jury's  province  was  to  set- 
tle this  controversy.  The  theory  of  neither 
party  can  be  accepted  by  the  court  as  a  cor- 
rect interpretation  of  what  actually  hap- 
pened between  the  parties  at  the  time. 

There  are  other  complaints  made  by  appel- 
lant of  which  we  do  not  take  notice,  for  the 
reason  that  the  case  must  be  reversed  for 
the  errors  hereinbefore  referred  to.  The 
matters  of  which  complaint  is  made  are  of 
such  a  character  that  they  are  not  likely  to 
occur  ap<»  a  retrial  of  the  cause.  Some  of 
them  cannot  occur  upon  a  retrial  of  the 
cause.  Others  are  of  such  a  character  that 
they  will  not  be  controlling  upon  such  trial 

For  the  errors  pointed  out,  the  case  must 
be  and  is  reversed. 

Reversed. 

DEBJMBR,  0.  J.,  and  lADD,  SALINGER, 
and  PRESTON,  JJ.,  concur. 


EVANS  V.  LAWRENCE  et  al.    (No.  3O508.)t 
(Supreme  Court  of  Iowa.    June  24,  1916.) 

Habeas   Cobfus    «=3118—Appeai/— Disposi- 
tion. 

Where  an  appeal  is  taken  in  habeas  corpus 
proceedings,  to  secure  a  release  on  a  conviction 
of  violating  city  ordinances  after  the  sentence 
has  expired,  such  appeal  will  be  dismissed,  since 
reversal  could  only  settle  a  question  of  costs. 

[EU.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  If  102-115;  Dec.  Dig.  «=>113.] 

Appeal  from  District  Court  Mahaska 
County;    Henry  Sllwald,  Judge. 

Appeal  from  a  ruling  sustaining  a  demur- 
rer to  a  petition  for  habeas  corpus.  Dis- 
missed. 

!Dan  Davis  and  C.  C  Orvis,  both  of  Os- 
kaloosa,  for  appellant  McCoy  &  McCoy,  of 
Oskaloosa,  for  appellees. 
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SALINQSiB,  J.  The  petitioner  was  con- 
Ticted  of  violating  certain  ordinances  of  tbe 
city  of  Oskaloosa,  and  sentenced  to  a  term 
of  imprisonment  The  appeal  presents  a 
number  of  reasons  why  the  conviction  and 
resulting  imprisonment  are  illegal.  But  it 
appears  from  the  record  that  the  sentence 
has  expired.  Reversal  could  effectuate  noth- 
ing, except  to  settle  a  question  of  costs.  See 
MoUer  V.  Gottsch,  107  Iowa,  238,  77  N.  W. 
859.  Under  such  circumstances  we  can  do 
nothing  but  dismiss,  which  is  accordingly 
done. 

Dismissed. 

DEEMBR,  0.  X,  and  IiM>D  and  QAY- 
NOR,  JJ.,  concor. 


THOMPSON  T.  ILLINOIS  CENTRAL  B.  CO. 
(No.  29991.) 

(Supreme  Court  of  Iowa.    June  22,  1915.) 

1.  Affeai.  and  Sbbob  €=»1068  —  Habiclzss 
Ebbob — Instructions—Cube  by  Vebdict. 

In  an  action  against  a  railroad  company 
for  flooding  plaindfi  s  land  on  the  occasion  of 
a  certain  storm  by  obstructing  certain  streams, 
an  instruction  that  even  though  the  storm  was 
impiecedented,  and  was  an  act  of  God,  yet  if 
defendant  was  negligent,  and  if  the  flooding  of 
the  land  would  not  have  occurred  without  such 
negligence,  it  would  be  liable,  if  erioneous,  was 
not  prejudicial,  where  the  jury,  in  answer  to 
special  interrogatories,  found  that  the  storm 
was  not  an  act  of  God,  as  correctly  defined  in 
the  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $g  4226-4228,  4230;  Dec. 
Dig.  «=>1068.] 

2.  Watebs  and  Wateb  Coubses  ®=9l78  — 
OvEEFix)wiNQ  Lands  —  Measube  of  Dam- 
ages. 

Plaintiff  owned  a  farm  of  138  acres  east  of 
a  river  of  which  the  eastern  70  acres  was  high 
land.  The  low  lands  were  crossed  by  a  railway 
which  obstructed  certain  streams  and  caused 
them  to  overflow  18  acres  east  of  the  railway 
and  38  acres  west  of  it  The  flooded  lands 
bad  been  prepared  for  planting,  which  was 
thereby  delayed,  and  the  crop  planted  later  was 
not  good.  There  was  also  much  litter  deposit- 
ed upon  the  land  which  had  to  be  removed. 
Held,  that  the  evidence  of  depreciation  in  value 
of  the  land  should  have  been  confined  to  the 
low  lands  which  sustained  the  physical  injury, 
and  it  was  error  to  admit  evidence  as  to  the 
depreciation  in  value  of  the  farm  as  a  whole. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  g}  251-255;  Dec. 
Dig.  <S3>178.] 

3.  Evidence  «=9lll— Rblxvanct— Siandabo 
Methods  of  Constbuction. 

In  an  action  against  a  railroad  company  for 
overflowing  lands  by  the  manner  of  construction 
of  bridges  across  streams,  defendant  should  have 
been  permitted  to  show  that  the  method  of  con- 
struction employed  was  recognized  as  standard 
by  construction  engineers,  and  that  it  was  in 
general  use  as  such,  since,  while  the  fact  that 
a  particular  neglect  may  be  customary  does  not 
change  its  character,  standard  methods  of  con- 
struction, recognized  as  such  by  those  expe- 
rienced and  learned  therein,  may  be  shown  by 
appropriate  expert  testimony. 

[Ejd.  Note. — For  other  cases,  see  Evidence. 
Cent  Dig.  li  247-253;   Dec.  Dig.  «S=»111.] 


4.  Affeai.  and  Ebbor  «=»581— Recobd— Mat- 

TEBS  TO  BE  Included. 

The  inconvenience  of  abstracting  or  in- 
corporating into  the  record  on  appeal  important 
exhibits  did  not  excuse  their  omission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  25T5-2581,  2599.  2601; 
Dec.  Dig.  <S=»581.] 

Deemer,  C.  J.,  and  Weaver  and  Ladd,  33., 

dissenting. 

Appeal  from  District  Court,  Harrison 
County ;  Thomas  Arthur,  Judge. 

Action  for  damages  for  the  flooding  of 
land.  There  was  a  verdict  for  the  plaintiff. 
The  defendant  appeals.    Reversed. 

Cochran  &  Barrett,  of  Logan,  and  HelseU 
&  Helsell,  of  Ft  Dodge,  for  appellant  Road- 
ifer  &  Roadifer,  of  Logan,  for  appellee. 

EVANS,  J.  The  plaintiff  is  the  owner  of 
a  farm  of  138  acres  lying  east  of  the  Boyer 
river.  The  western  part  thereof  is  low  land. 
The  eastern  part  thereof  is  high  land.  The 
railroad  of  the  defendant  company  passes 
through  the  western  part  of  such  farm  and 
over  its  low  land.  It  passes  in  a  general 
southerly  direction.  About  one-half  mile 
north  of  said  land,  Harmony  creek  runs  In  a 
westerly  direction  towards  the  Boyer  river. 
About  the  same  distance  south  of  this  farm, 
Harris  Grove  creek  runs  westerly  also  into 
the  Boyer  river.  Both  of  these  creeks  rise 
in  the  high  lands  and  have  the  principal  part 
of  their  course  therein.  The  railway  of  the 
defendant  passes  over  both  creeks  upon  bridg- 
es 80  and  90  feet  long,  respectively,  and  12 
and  20  feet  high.  These  bridges  are  supports 
ed  by  pilings.  These  pilings  are  arranged 
in  rows  or  bents.  The  petition  charges  that 
these  bridges  .were  improperly  constructed 
In  that  the  bents  were  placed  at  right  angles 
with  the  track,  and  that  this  gave  them  a 
diagonal  relation  to  the  course  of  the  streams, 
and  that  the  flow  of  the  water  and  debris 
was  thereby  impeded ;  that  the  bridges  were 
insufficient  to  permit  the  passage  of  the  wa- 
ter of  these  streams;  and  that,  upon  tbe 
occasion  of  a  certain  storm  or  storms  in 
May.  1913.  they  caused  the  water  to  dam  up 
and  to  be  thrown  back  and  upon  the  low  lands 
of  the  plaintiff,  being  IS  acres  on  the  east 
side  of  the  railway  track  and  3S  acres  on  the 
west  side  thereof.  The  defense  pleaded  was 
a  general  denial,  and  that  the  storm  In  ques- 
tion was  unprecedented,  and  that  It  amount- 
ed, in  a  legal  sense,  to  an  act  of  God. 

[1]  I.  Appellant  complains  of  certain  in- 
structions of  the  trial  court  to  the  effect  that 
even  though  the  storm  in  question  was  un- 
precedented and  was  an  act  of  God,  within 
the  meaning  of  the  law,  yet  if  the  defendant 
was  negligent  in  the  manner  speciHed,  and  if 
the  flooding  of  plaintiff's  land  would  not 
have  occurred  without  siich  negligence,  then 
the  defendant  would  be  liable,  notwithstand- 
ing the  unprecedented  character  of  the  flood- 
We  need  not  dwell  upon  the  exact  terminology 
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of  the  Inetructtons  at  tills  point.  It  is  enough 
to  say  that,  In  response  to  special  Interroga- 
tions, the  Jury  found  that  the  storm  in  ques- 
tion was  not  an  act  of  God,  as  deflned  in  the 
Instmctlons.  The  deflnltlDn  thereof,  as  given 
In  the  instmctions,  was  sufficiently  favorable 
to  the  defendant,  and  no  serious  complaint 
Is  made  at  sn(±  point.  The  special  findings 
referred  to  had  support  in  the  evidence.  The 
^Tect  of  the  special  findings  Is  to  carry  the 
instmctlons  complained  of  beyond  attack  on 
appeal.  If  erroneous,  they  could  not  be  prej- 
udicial In  ttie  presence  of  the  finding  that 
there  was  no  act  of  God. 

[2]  II.  On  the  measure  of  damages,  the 
trial  court  adopted  the  rule  of  difference  In 
value  Immediately  before  and  after  the  In- 
jnry.  Such  rule,  however,  was  applied  to 
the  entire  farm.  Over  the  objections  of  the 
defendant,  witnesses  were  i)ermltted  to  testi- 
fy to  the  value  of  the  entire  farm  before  the 
injury  and  its  value  immediately  afterwards. 
This  value  was  testified  to  as  so  much  per 
acre,  and  the  depreciation  was  shown  In  such 
'  terms.  According  to  some  of  the  plaintiff's 
witnesses,  the  depreciation  was  $10  per  acre 
on  the  entire  farm.  Appellant  complains  in 
that  the  plaintiff  should  have  been  confined 
at  this  point  to  the  consideration  of  the 
flooded  lands  aloua 

A  real  satisfactory  rule  for  the  measure  of 
damages  in  this  class  of  cases  has  not  been 
attained.  We  are  committed,  however,  to 
the  rule  that,  for  injuries  of  this  kind,  the 
landowner  may  prove  his  damages  by  show- 
ing the  depreciation  in  the  value  of  the  land, 
viz.,  the  difference  in  value  before  and  aft- 
er. The  merits  of  the  rule  are  t&at  It  Is 
snfBciently  flexible  to  be  ordinarily  adapted 
to  the  particular  case  and  to  permit  Justice 
to  be  done  thereunder.  The  objections  to  It 
are  that  It  is  very  indefinite,  and  that  it 
furnishes  some  cover  to  exaggerated,  and 
perhaiw  uneandld,  onions  of  witnesses. 
Harvey  v.  Bailway  Co.,  129  Iowa,  465, 105  N. 
W.  958,  8  Ia  K.  A.  (N.  S.)  973,  113  Am.  St 
Rep.  483;  Sullen  v.  Railway  Co.,  74  Iowa, 
666,  38  N.  W.  545,  7  Am.  St  Rep.  501 ;  Drake 
V.  EaUway  Co.,  63  Iowa,  302, 19  N.  W.  215,  50 
Am.  R^.  746.  Where  the  facts  of  the  par- 
tlcnlar  case  are  snch  that  the  damages  can 
be  measured  more  definitely,  then  the  more 
definite  method  should  be  used.  Brous  v. 
Wabash  Railway  Co.,  160  Iowa,  701,  142  N. 
W.  416;  Blunck  v.  Railway  Co.,  142  Iowa, 
146,  120  N.  W.  737;  Tretter  v.  Railway  Co., 
14T  Iowa,  375,  126  N.  W.  339,  140  Am.  St 
Rep.  804. 

In  the  case  before  us,  the  flooded  lands  had 
been  prepared  for  planting,  but  had  not  been 
planted.  The  planting  was  thereby  delayed. 
The  ground  was  not  restored  to  good  condi- 
tion. The  crop  later  planted  therein  was 
not  good.  There  was  also  much  litter  de- 
posited upon  the  land  which  had  to  be  re- 
moved. Some  of  It  consisted  of  trees,  which 
had  to  be  cut  up  In  order  to  be  removed.  We 
find  nothing  la  the  evidence  to  Justify  a  con* 


Bideratlon  €/t  alleged  damages  to  the  ftirm  as 
a  whole.  The  east  70  acres  of  the  farm  con- 
sisted of  high  lands  and  were  not  at  all  af- 
fected by  the  flood,  In  a  physical  sense.  To 
Include  a  consideration  of  the  value  of  this 
part  of  the  farm  furnishes  no  aid  whatever 
in  ascertaining  the  damages  sustained  upon 
the  low  land.  It  only  added  to  the  uncer- 
tainty and  Indefinlteness  of  the  rule.  The 
rule,  as  given,  was  doubtless  suggested  by 
the  rule  which  obtains  in  measuring  damag- 
es for  rights  of  way.  But  the  reasons  under- 
lying the  measure  of  damages  in  the  two 
classes  of  cases  are  or  at  least  may  be  ma- 
terially different.  A  right  of  way  is  carved 
out  of  a  farm.  Both  possession  and  UUe  ale 
diminished;  and  this  often  results  in  great 
Inconvenience  In  maintaining  the  unity  of 
the  separate  parts  of  the  farm.  In  the  case 
at  bar,  neither  titie  nor  right  of  possession 
has  been  invaded.  The  injury  is  to  the  soil, 
and  in  a  general  way  Is  discoverable  and 
measurable.  If  the  damage  thus  done  to  par- 
ticular land  may  be  constructively  extended 
to  other  lands,  there  ought  to  be  some  man- 
ifest reason  for  It  If  the  fiooded  lands  sep- 
arated other  lands,  and  thereby  caused  an  in- 
convMiience,  snch  fact  might  be  a  proper  con- 
sideration, as  affecting  the  value  of  the  land 
BO  Isolated.  There  is  nothing  of  that  kind 
presented  here.  The  railroad  separated  the 
farm.  It  Is  true,  but  that  was  an  element  of 
damage  which  was  presumably  charged 
against  it  when  it  acquired  its  right  of  way. 
It  should  not  be  considered  again:  We  think, 
therefore,  that  the  evidence  of  depreciation 
in  value  should  have  been  confined  to  the 
low  lands  which  sustained  the  physical  in- 
Jury  complained  of,  and  that  no  account 
should  have  been  taken  of  alleged  deprecia- 
tion upon  high  lands,  because  there  was  none, 
in  a  legal  sense. 

[3]  III.  The  defendant  examined  a  number 
of  expert  engineers  as  expert  witnesses  up- 
on the  question  of  the  proper  coutstrucUon 
of  the  bridges  Involved,  and  especially  upon 
that  feature  of  the  construction  complained 
of,  whereby  the  bents  were  placed  at  right 
angles  to  the  rails.  The  defendant  under- 
took to  show  by  these  witnesses  that  the 
bridges  were  properly  constructed  in  that  re- 
spect, and  that  such  method  of  construction 
was  necessary  for  the  purpose  of  safety. 
The  defendant  also  undertook  to  prove  by 
such  witnesses  that  such  method  of  construc- 
tion was  recognized  as  standard  by  construc- 
tion engineers,  and  that  it  was  In  general 
use  as  such.  This  line  of  testimony  was  all 
rejected,  principally  upon  the  ground  that 
it  was  an  effort  to  prove  custom  and  prac- 
tice. It  is  tme  that  mere  custom  or  prac- 
tice will  not  excuse  neglect  That  Is  to  say, 
the  fact  that  a  particular  neglect  may  be 
customary  does  not  change  its  character  as 
such.  Bui;  that  is  not  the  question  present- 
ed here.  In  all  the  arts  of  coustructiou  there 
ane  standards  that  are  recognized  as  such  by 
those  who  are  experienced  and.learD«d  there- 
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in.  It  is  pnv>er  to  ahow  such  standards  by 
appropriate  expert  testimony.  Sach  a  show- 
ing necessarily  Involves  proof  of  the  gmeral 
recognition  and  adoption  of  such  standards. 
We  think,  therefore,  that  the  ruling  of  the 
trial  court  at  this  point  was  too  narrow,  and 
that  the  defendant  should  have  been  permit- 
ted to  show  the  general  use  of  the  standards 
contended  for  in  the  methods  of  constructioa 
Of  bridges. 

[4]  IV.  Many  other  minor  errors  are  set 
forth  in  the  assignment  of  errors,  but  they 
are  not  dealt  with  in  the  brief  of  authorities 
and  l%al  propositions,  and  are  largely  such 
86  are  not  likely  to  arise  on  a  retrial.  Upon 
tills  record,  some  of  the  facts  are  in  consid- 
erable confusion.  Appellant  has  attached  to 
its  abstract  a  plat  (Elzhiblt  10),  whi<3i  cxm- 
tradlcts  much  of  the  testimony  on  both  sidesw 
It  shows  that  the  defendant's  railway  does 
not  penetrate  the  plaintiff's  land  at  all,  and 
it  shows  each  railway  on  the  west  side  of 
the  Boyer  river,  where  it  cannot  pass  over  at 
all  the  creelcs  in  question.  It  appears  that 
other  important  exhibits  were  used  upon  the 
trial  whldi  liave  not  been  abstracted  or  In- 
corporated because  of  the  laconvenlence  of 
doing  so.  The  Inconvenience  does  not  ex- 
cuse the  onxlsslon.  A  reduced  form  of  plat 
could  have  been  incorporated  with  mudi  con- 
venience to  the  court  In  view  of  the  state 
of  the  record,  we  wlU  not  undertake  to  pass 
upon  the  question  of  the  sufficiency  of  the 
evidence  to  go  to  the  jury. 

For  the  reasons  Indicated  herein,  however, 
a  new  trial  must  be  granted,  and  the  Judg- 
ment below  la  accordingly  reversed. 

GATNOR,  PRESTON,  and  SAUNGER, 
33.,  concur. 

DEEMBR,  O.  3.  (dissenting).  While  agree- 
ing In  a  general  way  to  the  law  announced 
by  the  majority,  as  to  the  rule  of  damages,  I 
cannot  agree  to  its  application. 

There  is  direct  testimony  In  the  record, 
not  only  as  to  permanent  damages  to  some 
of  the  land,  due  to  the  deposit  of  mud  and 
silt,  but  also  to  the  effect  that  the  value  of 
the  entire  farm,  as  a  farm,  was  affected 
thereby ;  and  if  the  rule  In  Harvey's  Case  is 
to  be  applied,  as  I  think  it  should  be,  it  is 
because  of  this  permanent  damage.  If  the 
Jury  found  this  part  of  the  damages  perma- 
nent, then  under  the  rule  announced  in  the 
Harvey  Case,  which  followed  that  announced 
in  many  previous  cases,  the  damages  to  the 
entire  farm,  rather  than  to  the  particular 
part  of  the  land  which  was  overflowed, 
should  be  considered.  This  is  the  rule  ap- 
plied to  every  case  where  the  damages  are 
permanent,  for  this  is  the  only  method  where- 
by the  property  owner  may  be  made  whole. 
An  examination  of  the  abstracts  in  the  Har- 
vey and  Sullen  Cases  shows  that,  in  each, 
damages  were  allowed  on  the  basis  at  the 
entire  farm;  and  this  fact  also  aro^ars  In 
the  opinion  in  Harvey's  Ca8& 


The  majority  overlook  the  fact  that  differ- 
ence in  market  value  is  the  true  measure 
when  the  damages  are  permanent;  but 
where  temporary,  and  easily  remedied,  then 
the  damage,  as  a  rule,  is  to  the  particu- 
lar tract,  and  is  measured  generally  by  the 
value  of  the  crops  destroyed,  or  tlie  cost  of 
putting  the  property  in  its  former  c(mdition. 
Even  where  no  crops  are  harmed  because  of 
none  being  planted,  and  damage  is  assessed 
because  of  loss  of  yearly  income  or  rentals, 
this  damage,  particularly  if  loss  of  rentals, 
should  be  to  the  entire  farm  rather  than  to 
a  few  acres,  for  the  plain  reason  tliat  the 
yearly  rental  of  the  entire  farm  may  be  af- 
fected by  the  flood. 

Plaintiff  asked  Judgment  for  $1,500  for  de- 
preciation of  the  value  of  his  entire  farm, 
which  he  alleged  was  used  for  agricultural 
purposes,  and  cultivated  and  used  as  one  en- 
tire farm,  and  he  introduced  evidence  as  to 
the  depreciation  in  the  market  value  of  the 
farm  due  to  at  least  two  floodlngs,  and  also 
introduced  the  following  testimony: 

"Q.  The  farm  consists,  as  I  understand  it,-  of 
138  acres,  as  the  evidence  shows — 68  acrea  of 
bottom  and  the  balance  of  upland.  I  will  ask 
you  to  state,  from  your  experience  ag  a  land 
agent,  and  from  your  knowledge  of  this  particu- 
lar farm,  whether  either  of  those  tracts  would 
be  as  valuable  separate  as  they  are  together? 

"Mr.  Helsell:  That  is  objected  to  as  indef- 
inite, incompetent,  and  calliDg  for  the  conclu- 
sion of  the  witness,  and  immaterial  and  irrel- 
evant 

"Mr.  Roadifer:  Well,  I  win  make  it  more 
definite  then. 

"Q.  Taking  into  consideration  that  there  is 
about  70  acres  of  upland  and  68  acres  of  the 
bottom  land  in  that  farm,  if  the  upland  was 
separated  from  the  bottom  land,  and  the  bottom 
land  separated  from  the  upland,  would  either  of 
the  tracts  be  as  valuable  as  they  are  together 
as  one  part? 

"Mr.  Helsell:  Objected  to  for  the  same  rea- 
sons last  above,  and  giving  a  hypothetical  ques- 
tion that  is  immaterial,  and  it  gives  us  no  line 
upon  the  issues  involved. 

"The  Court:  He  may  answer.  (Overruled. 
Excepted  to.) 

"A.  I  think  it  would  go  better  together.  Q. 
Taking  into  consideration  that,  just  prior  to  the 
time  of  the  storm  of  May  13th  and  14tb,  all  of 
that  portion  of  the  farm  land  lying  west  of  the 
railroad  was  prepared  for  planting,  having  been 
disced  twice  and  all  ready  for  planting  and  in 
good  condition,  and  with  your  general  knowl- 
edge of  the  farm  as  it  lays,  and  your  knowledge 
of  the  {>rices — ^are  you  familiar  with  the  prices 
of  land  in  that  vicinity?  A.  Yes,  sir.  Q.  Tak- 
ing into  consideration  that  at  the  time  of  the 
flood,  the  38  acres  lying  west  of  the  railroad  was 
disced  and  ready  for  planting,  and  in  considera- 
tion your  actual  knowledge  of  the  lay  of  this 
land  and  the  farm  itself  and  the  general  price, 
reasonable  market  price  of  that  land  in  that 
vicinity,  what  in  your  judgment,  was  the  rea- 
sonable market  value  of  the  Thompson  13S 
acres,  just  prior  to  the  storm,  per  acre? 

"Mr.  Helsell:  That  is  objected  to  as  assum- 
ing facts  which  are  not  shown  of  record,  or 
assuming  statements  to  l>e  correct  which  are 
not  shown  of  record,  and  l>ecauae  it  is  immate- 
rial, irrelevant  and  incompetent,  and  because 
it  bases  a  conclusion  npon  a  misstatement  of 
the  facts. 

"The  Court:    Overruled.    (Excepted  to.) 

"A.  $150  an  acre.  Q.  What,  in  yonr  judg- 
ment was  the  reasonable  market  value  of  that 
land  Just  after  it  had  been  flooded? 
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"Mr.  HelaeD:     Sam«  objection  last  above. 
"Q.  And   Inundated  all  the  bottom  land  be- 
tween the  toot  bills  and  tbe  Latta  ditch,  being 
about  56  acres? 

"Mr.  Helsell:  I  object  to  that  for  each  and 
all  of  the  reasons  last  above  and  tbe  further 
reason  that  counsel  has  misstated  the  figures,  as 
the  plaintiff  himself  only  claims  18  acres  on  one 
side  and  38  acres  on  the  other. 

"The  Court:  Objection  overruled.  (Except- 
ed to.) 

"A.  Well,  I  think  it  would  make  $10  an  acre 
difference  in  the  selling  price  of  the  farm. 

"Mr.  Helsell:  I  move  to  strike  the  answer 
of  the  witness  for  the  same  reasons  urged  in  the 
objection. 
•The  Court:  Sustained. 
"Q.  The  question  called  for  the  reasonable 
market  value.  What  would  your  judgment  be 
with  reference  to  the  reasonable  market  value 
of  the  land  after  the  flood? 

"Mr.  Helsell:  Same  ob^'ections  as  have  al- 
ready been  made  to  the  witness'  testimony  on 
this  subject.  (Overruled.  Excepted  to.) 
"A-  I  would  say  |140  an  acre." 
Cross-examination  by  Mr.  Hdsell: 
"I  am  a  fanner.  I  would  say  that  that  land 
has  a  certain  market  value  as  upland  that  it 
would  not  have  if  affected  by  storms  or  streams. 
It  bas  a  certain  definite  market  value  as  up- 
land. The  question  of  the  likelihood  of  overflow 
affects  the  value  of  this  land.  It  is  not  candid 
to  say  that  this  land  has  more  of  a  speculative 
value  than  our  lands  that  are  uplands.  The 
soil  of  that  land  is  dark,  rich  loam  and  is  deep- 
er than  the  soil  on  the  uplands.  I  think  that 
the  low  land  and  hiffh  land  of  the  plaintiff's 
land  will  go  better  together  because  the  bottom 
land  there  is  off  the  road  and  is  not  a  good  loca- 
tion for  buildings.  I  would  have  rather  the 
buildings  on  high  ground  than  on  low  ground. 
That  is  simply  my  opinion." 

In  view  of  this  testimony,  I  do  not  think 
there  was  any  error  in  the  Instructions  on 
damages  or  In  the  rulings  on  testimony  re- 
lating thereto. 

II.  While  plaintiff,  among  other  things, 
alleged  negligence  In  the  method  of  the  con- 
struction of  the  bridge,  he  offered  no  direct 
testimony  on  this  proposition.  That  Is  to 
say,  he  offered  no  testimony  to  show  that 
the  bridge  in  question  was  not  properly  con- 
structed ;  his  claim  being  that  defendant  did 
not  have  a  sufficient  and  adequate  opening 
for  the  passage  of  the  water. 

Defendant,  however,  offered  testimony  to 
show  that  the  bridge  was  properly  construct- 
ed according  to  standard  plans  and  in  ac- 
cord with  the  general  custom  of  some  rail- 
ways. The  trial  court  i)ermltted  defendant 
to  show  tbe  following  by  one  bridge  man: 

"The  method  universally  followed  in  putting 
piling  under  bridges  is  to  place  the  bents  at 
right  angles  to  the  track,  the  piling  also;  the 
bents  consist  of  piling.  Q.  Tou  may  state,  if 
you  know,  any  reasons  for  bridge  builders  to  put 
tbe  benches,  the  piling  on  which  the  benches 
rest,  at  right  angles  to  the  railroad  track  it- 
self. A.  They  are  put  in  that  manner  to  se- 
cure stability  and  secure  a  stronger  structure. 
If  tbe  bents  were  put  in  at  an  angle,  the  train 
action  or  wave  action  of  a  train  on  a  bridge 
would  cause  the  bridge  to  weaken  somewhat  and 
cause  one  side  to  be  weaker  or  stronger  than 
the  other.  Tbe  train  approaching  on  a  bent  at 
•n  angle  on  one  side  would  be- over  the  bents  on 
the  otiher  ride,  would  probably  be  on  the  string- 
ers which  is  somewhat  slanting;  there  would  be 
some  give  to  it  and  tt  would  produce  a  racking 
motion.  If  It  had  that  continuous  racking  mo- 
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tion  for  different  trains  passing  over  it,  it  would 
probably  in  time  cause  tbe  structure  to  become 
unsafe.  It  would  probably  throw  it  out  of  line 
somewhat  in  time,  if  it  isn't  very  closely  watch- 
ed. As  to  the  closeness  with  which  safety  re- 
quires benches  to  be  placed  on  such  a  bridge, 
will  say  that  they  are  generally  placed  14  feet 
in  the  center.  The  closer  they  are  placed,  the 
more  safe  the  structure  and  stringers.  The 
closeness  is  determined  by  the  use  of  the  rail- 
way and  the  trafiSc  over  it,  and  by  experience 
that  a  certain  length  is  better  than  another. 
Consequentiy  they  are  all  placed,  ond  even  dis- 
tances are  made  universally  in  bridges  for  tiie 
motion  and  safety.    •    •    •  " 

And  by  another  the  following : 

"I  have  examined  the  bridges  mentioned  for 
the  purpose  and  with  the  intent  to  determine 
whether  or  not  the  construction  of  the  same,  the 
amount  of  water  space  compared  to  the  size  of 
the  bridge,  and  the  distance  between  the  pilings, 
as  to  whether  the  pilings  were  put  in  at  the 
ordinary  and  best  accepted  way  by  standard 
.railroads.  Q.  Tou  may  state  as  to  whether  or 
not  you  know  as  to  the  usual  methods  adapted 
by  standard  roads,  as  to  the  way  in  which  they 
put  piling  under  bridges  of  that  character.  An- 
swer by  'Yes'  or  'No.  A.  It  is  the  usual  prac- 
tice upon  different  roads  to  put  the  pilings  sup- 
porting the  bridges  at  right  angles  with  the 
track.  A  bridge  with  square  pilings  at  right 
angles  to  the  track  would  be  steadier  and  safer 
than  one  put  in  diagonally  and  would  be  less 
liable  to  be  thrown  out  of  line.  Continual  use 
of  a  hridge  put  in  diagonally  would  finally 
throw  out  of  alignment    •    •    • »' 

And  by  another  the  following : 

"The  usual  method  of  putting  in  benches  and 
piling  in  the  support  of  railroad  bridges  is 
square  with  the  track  at  right  angles.  That  is 
necessary  on  account  of  it  equalizing  the  load 
on  the  span  better.  The  resting  power  on  both 
sides  of  the  track  that  way  is  the  same  when 
they  advance  square  with  the  track.  If  these 
piling  are  askew  around,  so  that  on  one  side 
It  is  on  top  of  the  piling  and  on  the  other  side 
is  on  top  of  the  stringer,  it  starts  tbe  engine 
and  cars  to  rocking  and  is  apt  to  throw  the 
track  on  the  bridge  out  of  line.  We  always 
build  square  with  tbe  track;  that  is  the  safest 
way  of  building  them.  There  is  more  danger 
where  the  bridge  is  not  askew.  The  usual  dis- 
tance between  piling  on  a  bridge  between  the 
bents  is  14  feet.  That  applies  to  where  it 
crosses  the  stream.  I  know  that  it  is  a  custom 
upon  the  Chicago,  Burlington  &  Quincy  Rail- 
road to  build  their  bridges  square  with  the 
track.  Q.  Do  you  know  what  the  custom  is  as 
to  the  building  of  railroads  of  bridges  where 
they  cross  small  streams  as  to  whether  or  not 
they  are  buHt  in  Iowa,  rectangular  or  askew? 
A.  Xes.  Q.  Do  you  know  as  to  the  Northwest- 
ern? A.  No.  Q.  What  roads  do  you  know? 
A.  The  CMcago,  Burlington  &  Quincy;  the  Un- 
ion Pacific.  All  the  bridges  I  have  seen  on  the 
Northwestern  are  built  square  with  the  track. 
Q.  And  as  to  the  Illinois  Central,  what  do  you 
say  as  to  what  you  have  seen?  A.  All  I  have 
seen  are  built  square  with  it;  yes,  sir.  Q.  You 
say  that  is  the  usual  and  customary  method  of 
building  upon  all  the  bridges  that  you  have 
known  that  were  not  on  a  curve?  A.  Tea, 
sir.    •    •    •" 

And  by  another: 

"The  piling  should  be  put  at  right  angles  to 
the  track  rather  than  diagonally,  or  what  in 
commonly  called  askew.  It  makes  a  stiffer 
and  safer  bridge  for  the  trains  to  pass  over." 

Save  by  the  one  witness  whose  testimony 
has  already  been  quoted,  the  trial  court 
would  not  permit  testimony  as  to  the  custo- 
mary method  of  constructing  bridges,  or  as 
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to  the  t>liui  of  the  defendant  company  In  con- 
structing its  bridges,  or  of  the  methods  of 
other  companies.  Some  of  the  questions  call- 
ed, not  only  for  the  custom  and  habit  of  the 
defendant  and  other  companies,  bnt  also  as 
to  the  sufficiency  of  the  openings,  left  in  the 
right  of  way,  taking  into  account  the  drain- 
age, area,  etc.  The  latter  questtcms  were 
manifestly  Incompetent  and  irrelevant,  and 
I  think  the  testimony  as  to  the  defendant's 
custom,  and  the  custom  of  some  other  com- 
panies in  the  matter  of  the  construction  of 
bridges  was  likewise  incompetent  Van  Ors- 
-dol  V.  Railroad  Co.,  66  Iowa,  470,  9  N.  W.  379. 
The  defendant  bad  the  advantage  of  ample 
testimony  justifying  the  method  of  construc- 
tion used,  and  the  reasons  therefor;  and  the 
case  did  not  at  all  depend  upon  the  fact  that 
the  bents  were  properly  constructed.  This 
very  construction  may  have  called  for  a  lar- 
ger opening  for  the  water,  and  defendant 
would  not  have  been  entitled  to  a  verdict, 
«ven  had  it  shown,  as  I  think  it  did,  that 
there  was  nothing  wrong  with  the  original 
construction  of  the  bridge  or  bridges.  It 
might  well  be  held  liable,  even  If  It  bad  pnt 
In  the  very  best  kind  of  bridges  or  culverts. 

A  railway  company  Is  bound  to  provide 
suitable  passageways  for  water  or  ice  of 
streams,  which  are  crossed  by  Its  right  of 
way,  and  to  keep  them  unobstructed  by  drift 
or  mud,  and  Is  liable  to  the  owners  of  pri- 
vate lands  adjoining,  which  are  Injured  in 
consequence  of  this  insufficiency.  See  Peden 
V.  C,  R.  I.  &  P.  R.  R.  Co.,  78  Iowa,  131,  42 
N.  W.  625,  4  L.  E.  A.  401 ;  StodghUl  v.  C,  B. 
&  Q.  R.  R.  Co.,  43  Iowa,  26,  22  Am.  Rep. 
210;  Noe  v.  C,  B.  &  Q.  R.  R.  Co.,  76  Iowa, 
360,  41  N.  W.  42 ;  Van  Orsdol  v.  B.,  C.  B.  & 
N.  B.  Co.,  56  Iowa,  470,  9  N.  W.  379 ;  King 
T.  I.  M.  B.  B.  Co.,  34  Iowa,  458 ;  Cornish  v. 
C,  B.  &  Q.  B.  B.  Co.,  49  Iowa,  378 ;  Drake 
v.  a,  R.  I.  &  P.  R.  R.  Co.,  63  Iowa,  302,  19 
N.  W.  215,  50  Am.  Rep.  746;  Id.,  70  Iowa,  59, 
29  N.  W.  804;  De  Lashmutt  v.  C  B.  &  Q.  B. 
B.  Co.,  148  Iowa,  556,  126  N.  W.  369;  Blun<i 
V.  Ballroad,  142  Iowa,  146,  120  N.  W.  737; 
Hughes  v.  Railroad,  141  Iowa,  273,  119  N.  W. 
924,  133  Am.  St.  Rep.  164. 

The  action  is  not  bottomed  on  negligence, 
save  as  failure  to  perform  this  absolute  duty 
is  negligence.  In  view  of  this  rule  adopted 
in  this  state,  It  seems  to  me  that  the  defend- 
ant had  all  ttie  advantage  to  which  it  was  en- 
titled in  the  testimony  admitted  by  the  trial 
court  on  the  question  of  the  proper  plan  for 
the  construction  of  its  bridges.  I  think  there 
was  ample  testimony  to  sustain  the  verdict, 
and  find  no  prejudicial  error. 

I  would  therefore  affirm  the  Judgment. 

WEAVEB,  J.  I  concur  In  the  dissent  and 
would  affirm  the  court  below  ujKin  both  propo- 
sitions discussed  in  Uie  majority  opinion. 

LADD,  J.,  concurs  In  the  dLwent. 


PLATT  PBBSSBD  ft  FTBB  BBICK  CO.  v. 
INCOBPOBATBD  TOWN  OF  VAN 

METBB.  (No.  aoua) 

(Supreme  Court  of  Iowa.    June  18,  1915.) 

1.  MuNiciPAi.  Corporations  <g=»33  —  Tebbi- 
TOBiAi,  Division  —  Detachment  of  Tbbki- 

TOBT. 

In  a  suit  to  sever  territory  from  an  incor- 
porated town,  a  finding  of  the  trial  conrt  upon 
the  facts,  refuEing  such  severance  on  the  ground 
that  the  territory  was  necessary  for  sanitary 
and  police  purposes,  has  the  effect  of  a  verdict 
of  a  jury,  and  will  not  be  disturbed,  in  the 
absence  o£  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |S  81-97;  Dec.  Dig. 
©:»33.] 

2.  MUNICIPAI.  OOBPOBATIONS  «=>33  —  TeSBI- 

TOBiAL  Division  —  Detaohuent  o»  Tbbbi- 

TORT— FlMDINOS. 

Where  the  court  has  abused  Its  discretion 
in  refusing  to  sever  territory  from  ftn  incorpo- 
rated town,  the  findings  will  be  set  aaide^ 

[Ed.  Note.— FV>r  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g{  81-97;    Dec.  Dig. 

3.  Municipai,  CoBPORATioits  <S=333  —  Tekri- 
TOBiAL  Division  —  Detachment  of  Terbi- 

TOBY. 

In  an  action  to  sever  plaintiff's  property 
from  the  incorporated  town  wherein  it  was  situ- 
ated, evidence  held  to  support  a  finding  that  the 
property  was  necessary  to  the  town  for  sanitary 
and  police  purposes. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  81-97;    Dec  Dig. 

Appeal  from  District  Court,  Dallas  County; 
J.  H.  Applegate,  Judge. 

Action  at  law  brought  by  the  appellant  to 
sever  territory  from  the  incorporated  town 
of  Van  Meter.  A  jury  was  waived,  and  the 
cause  tried  to  the  court  The  court  dismiss- 
ed the  plaintiff's  petition,  and  the  plaintiff 
appeals.    Affirmed. 

Bert  B.  Welty,  of  Nevada,  Iowa,  and  Ding- 
well  &  Clarke,  of  Adel,  for  appellant  White 
&  Clarke,  of  Adel,  for  appellee. 

PBESTON,  J.  The  only  question  is  as  to 
whether,  under  the  law  and  the  evidence  in 
the  case,  the  plaintiff  was  entitled  to  have 
Its  land,  which  is  included  in  the  defendant 
corporation,  severed  therefrom,  and  this  In- 
volves the  proposition  as  to  whether  the 
court  was  justified,  under  the  evidence,  in 
finding  that  the  territory  sought  to  be  sever- 
ed was  necessary  for  Uie  future  growth  of 
the  town,  or  tliat  It  was  necessary  that  it 
have  jurisdiction  of  it  for  sanitary  and  police 
purposes. 

The  population  of  the  defendant  town  is 
386,  and  has  remained  substantially  station- 
ary for  the  last  25  or  30  years.  It  is  said  by 
appellant  that  the  town  was  so  quiet  that  one 
resident  attempted  to  purchase  a  lot  close 
to  a  church  so  bis  wife  could  see  some  activ- 
ity. Appellee  concedes  that  the  town  was 
not  suffering  from  any  particular  boom,  but 
It  contends  that  the  evidehee  shows  there  was 
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comparativelj  no  property  available  for  resi- 
dence purposes  within  the  limits  of  the  old 
corporation.  Of  course,  plaintiff  could  not 
be  compelled  to  sell  any  of  its  property  for 
residence  purposes.  The  appellant  says  there 
■were  56  vacant  lots  suitable  for  residences, 
but  appellee  says  that  most  of  the  residence 
properties  in  the  town  have  more  tlian  one 
lot  used  in  connection  with  the  residence  for 
bams,  gardens,  orchards,  etc.  We  shall  not 
go  into  the  evidence  further  on  this  proiwsl- 
tlon,  but  content  ourselves  with  saying  that 
If  the  only  question  was  whether  the  town 
required  the  lands  of  appellant  for  residen- 
tial puriK)ses,  or  for  the  future  growth  of  the 
town,  we  should  be  inclined  to  reverse. 

[1]  But  there  are  other  questions  more  im- 
portant, and  they  are,  as  before  stated, 
whether  it  was  necessary  that  the  town  have 
Jnrlsdlction  of  this  territory  for  sanitary  aud 
police  purposes.  As  to  these  questions,  It  is 
not  so  much  what  we  would  find  were  we 
the  triers  of  fact,  but  whether  the  trial  court 
abused  Its  legal  discretion  In  refusing  to 
sever  plaintlirs  property.  The  case  being  at 
law,  the  Judgmoit  of  the  trial  court  upon  the 
facts  has  the  effect  of  the  verdict  of  a  jury. 

As  said  in  Monk  v.  Town  of  George,  86 
Iowa,  315,  53  N.  W.  240,  the  question  for  us 
to  determine  is  not  whether,  on  the  evidence 
submitted,  we  should  have  reached  the  con- 
clusion which  the  trial  court  did,  but  wheth- 
er an  abuse  of  the  legal  discretion  with  which 
It  is  vested  is  shown. 

[2]  It  is  said  by  appellant  that,  where  there 
is  an  abuse  of  discretion,  the  court  will  set 
aside  the  findings  of  the  trial  court  or  trial 
Jury,  and  this  is  the  rule.  Ashley  v.  Town, 
71  Iowa,  488,  32  N.  W.  458.  In  the  same 
case^  and  other  cases,  it  has  been  said  that: 

'^The  wishes  of  the  owners,  while  entitlecl  to 
some  weight,  are  not  controllins  and  the  ulti- 
mate qaeatione  are:  Is  the  territory  reasonably 
needed  in  anticipation  of  the  future  growth  of 
the  town?  Is  it  important  that  the  territory  be 
retained  for  sanitary  purposes,  or  that  the  town 
have  jurisdiction  thereover  for  the  purpose  of 
policing  the  same?  It  is  quite  important  that  a 
town  retain  control  over  territory  upon  which 
any  considerable  number  of  people  reside  in 
dose  proximity  to  the  main  busiuesa  or  residen- 
tial section,  in  order  that  it  may  exercise  its  po- 
lice powers  thereover.  •  •  •  Of  course^  if 
there  be  no  other  purpose  in  holding  the  terri- 
tory than  to  derive  an  income  therefrom  by  way 
of  taxation,  the  land  should  be  relieved  of  this 
burden.  Evans  v.  City,  65  Iowa,  239  [21  N.  W. 
584].  On  the  other  hand,  the  applicant  should 
not  be  allowed  to  get  out  simply  to  escape  tax- 
ittion.  If  the  territory  is  reasonably  needed  for 
any  of  the  purposes  above  suggested,  the  owners 
thereof  should  pay  their  just  proportion  of  the 
public  burdens.  Johnson  v.  Town  of  Forest 
City,  120  Iowa,  51,  105  N.  W.  398. 

As  bearing  upon  this  point  and  the  other 
questions,  see  Hanson  v.  fresco,  132  Iowa, 
533,  109  N.  W.  1109 ;  In  re  Town  of  Leroy, 
135  Iowa,  563,  113  N.  W.  347 ;  Peek  v.  City 
of  Waterloo,  138  Iowa,  650,  116  N.  W.  735; 
Cbrist  ▼.  WelMter  City,  106  Iowa,  119|  74  N. 
W.  743;  Johmnn  t.  Town  of  Voiest  City, 
mapn. 


■  In  our  opinion,  the  evidence  does  not  show 
that  the  purpose  of  the  defendant  town,  in 
seeking  to  retain  the  property  owned  by 
plaintiff,  was  only  to  derive  an  income  there- 
from by  taxation.  It  is  said  by  appellant 
that  there  have  been  no  wars  or  disturbances 
on  the  Piatt  land  and  no  necessity  for  peace 
officers  patroling  it 

[3]  We  shall  refer  to  some  of  the  facts 
which  are  established,  or  which  the  court 
could  have  found,  bearing  upon  the  question 
as  to  whether  it  was  proper  to  retain  this 
territory  for  sanitary  or  police  purposes. 
The  plaintiffs  property  is  west  of  and  ad- 
Joins  an  addition  or  two  to  the  original  town. 
Its  kilns  and  ovens  are  near  the  corporate 
limits.  The  railroad  is  north  of  the  town, 
coming  in  from  the  northwest,  and  passes  or 
crosses  plaintiff's  property  near  the  ovens. 
South  of  the  town  is  a  creek  or  two  crossing 
a  part  of  plaintiff's  property  The  town  la 
located  upon  bottom  land  upon  the  south 
bank  of  the  Baccoon  river.  The  creek  at  the 
south  and  west  at  different  seasons  overflows 
the  surrounding  lowland  extending  up  and 
overflowing  the  south  ends  of  portions  of  the 
lots  in  one  of  the  additions  to  the  town  and 
the  south  ends  of  some  of  the  lots  in  the 
original  town.  At  these  seasons  rubbish, 
bodies  of  dead  animals,  and  refuse  are  car- 
ried down  and  deposited  along  this  creek, 
aud  this  overflow  is  in  close  proximity  to  the 
town  on  the  south  side.  There  is  another 
creek  that  comes  down  from  the  west,  drain- 
ing the  high  portions  of  the  Piatt  land  and 
other  land  which  strikes  the  east  line  of  the 
Flatt  land  on  the  south  end  of  Main  street. 
From  this  point  it  turns  north  and  runs  prac- 
tically along  the  line  of  the  old  corporation 
along  the  east  line  of  appellant's  land.  At 
times  the  flow  of  water  through  this  creek  is 
so  great  that  it  overflows  its  banks  and  over- 
flows the  streets  of  the  town.  This  creek 
does  not  discharge  into  and  is  not  connected 
with  the  creek  running  south  of  the  town, 
and  it  is  contended  by  defendant  that  it  is 
necessary  that  defendant  town  should  have 
control  of  the  creeks  near  the  town  and  be 
able  to  control  the  flow  of  water  and  drain* 
age  for  the  purpose  of  sanitation  and  for  the 
protection  of  the  streets  and  alleys  of  the 
tovni  against  overflow  from  the  creeks. 

Plaintiff  is  and  has  been  for  some  years 
maintaining  a  brick  and  tile  plant  Just  west 
of  the  old  llndta  of  the'  town.  The  buildings 
are  about  150  feet  west  of  the  old  town  lin& 
The  kiln  buildings  are  a  short  distance  west 
and  north  of  the  other  buildings.  The  most 
westerly  of  these  kiln  buildings  Is  from  200 
to  300  feet  west  of  the  west  corp<mition  line. 
Some  25  or  80  men  are  employed  about  plain- 
tiff's plant  Several  families  live  in  the  resi- 
dence buildings  upon  the  grounds.  The  kilns 
are  operated  day  and  night.  Oceaatonally 
tramps  are  found  sleeping  and  loitering  about 
the  kilns  in  the  cooler  weather.  Two  tracks 
ext^d  south  from  the  raUway  to  the  kilns, 
upon  which  cars  are  frequently  left  standingi 
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and  sometlmea  bnnk  cars,  with  Mexican  la- 
borers quartered  therein,  are  left  there  for 
considerable  periods  of  time.  There  Is  testi- 
mony that  some  of  these  laborers  occupying 
these  cars  were  disorderly  and  were  given  to 
indecent  exposures,  and  there  has  been  com- 
plaint of  the  citizens  on  account  of  this.  The 
city  had  sought  to  control  the  placing  and 
maintenance  of  these  cars.  A  portion  of 
plaintiff's  grounds  just  west  of  the  original 
town  has  been  used  as  a  ball  park,  on  which 
Sunday  games  of  ball  have  been  played.  The 
playing  of  baseball  la  prohibited  by  the  ordi- 
nances of  the  town.  At  some  seasons  of  the 
year  the  gases  from  plalntlS's  plant  are 
ofFensive  to  people  living  in  the  west  part  of 
town. 

We  think  the  trial  court  was  justified  in 
concluding  that  the  location  of  the  plaintiff's 
grounds  Is  such  that  the  exercise  of  police 
Jurisdiction  over  them  is  desirable,  and  that 
it  was  necessary  to  retain  such  territory  for 
sanitary  purposes. 

One  or  two  other  circumstances  may  be 
mentioned  as  bearing  upon  this  point.  The 
plaintUTs  grounds  are  so  located  that  they 
or  the  people  living  on  them  enjoy  some  bene- 
fit from  the  electric  lighting  of  the  streets 
of  appellee  along  the  west  line  of  the  town, 
and  enjoy  the  benefits  of  its  sidewalks  leading 
up  to  Its  grounds.  These  benefits  are  enjoyed 
to  some  extent  by  the  appellant's  officers  and 
employes,  some  of  whom  live  In  the  town  of 
Van  Meter.  The  public  highway  running 
south  of  the  old  corporation  line  was  one-half 
within  the  corporation  and  one-half  on  the 
territory  sought  to  be  severed.  This  highway 
is  a  part  of  what  Is  known  as  the  White  Pole 
road,  and  is  much  used  by  motor  vehicles, 
other  vehicles,  and  foot  passengers.  As  stat- 
ed, the  town  Is  small  and  not  increasing  In 
population.  The  evidence  is  not  very  strong, 
perhaps,  and  yet  we  think  there  was  no 
abuse  of  discretion  in  the  trial  court  in  re- 
fusing to  sever  plaintiff's  property. 

The  Judgment  Is  therefore  affirmed. 

DBEMEK,  O.  Jt  and  EVANS  and  WEAV- 
ER, JJ.,  concur. 


ROSENCRANS  v.  WOODBRroGH. 
(No.  30163.) 

(Supreme  Court  of  Iowa.    June  24,  1915.) 
1.  Appeai.  and  Ekbob  €=»66&— Recobd— Ab- 

BTBACT^-CfeBTmOATION— EVIDENCB. 

Where  the  appellee  denied  that  there  was 
any  testimony  In  the  record,  as  set  out  in  cer- 
tain pages  of  the  abstract,  in  the  absence  of 
which  testimony  the  ruling  of  the  trial  court 
complained  of  was  proper,  and  where,  to  sustain 
the  abstract,  appellant  filed  a  transcript  of  por- 
tions of  the  evidence,  having  attached  thereto 
the  official  reporter's  certificate  that  he  reported 
the  proceedings,  that  his  notes  were  duly  certi- 
fied by  the  proper  judge  and  by  himself  as  re- 
porter, that  the  notes  were  duly  filed  with  the 
clerk  and  made  part  of  the  record  of  the  case, 
that,   nt  the  request  of  plaintiff's  counsel,   he 


transcribed  portions  of  the  shorthand  notes  tak- 
en at  the  trial,  and  that  Uie  attached  transcript 
was  a  correct  transcript  of  such  portions,  sach 
certification  was  insufficient  to  sustain  ^e  ab- 
stract, since  the  proceedings  were  not  so  certi- 
fied as  to  constitute  a  proper  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  28a4;   Dec.  Dig.  i8=>669.] 

2.  Appeai,  and  Bbbob  $=»6e&— Recobd— Ab- 

STHACT. 

Where  the  appellee  claimed  that  the  ab- 
stract contained  testimony  not  in  the  record, 
and  where  the  transcript,  certified  to  be  a  true 
copy  of  the  testimony  by  the  official  reporter, 
disclosed  that  portions  of  the  evidence  of  each 
witness  were  omitted,  but  did  not  indicate  how 
much,  or  whether  there  were  motions  to  strike 
out  such  evidence,  or  other  motions  or  ruling 
thereon,  or  what  was  the  nature  of  such  mo- 
tions or  rulings,  or  whether  such  evidence  was 
not  obviated  by  other  evidence  on  cross-exami- 
nation, such  transcript  could  not  sustain  the  ab- 
stract, since  not  enough  of  the  record  was  pre- 
sented to  enable  the  court  to  determine  whether 
the  evidence  abstracted  was  before  the  court  at 
the  time  of  the  ruling  assigned  as  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2864 ;   Dec.  Dig.  <5=»669.] 

3.  Appeal  and  Erbob  ®=>66&—Recobd— Ab- 
stract—Transcbipt. 

Tinder  Code,  |  3676,  providing  that  the  ofil- 
clal  reporter's  report  of  trial  shaJl  be  certified 
by  the  trial  judge,  on  demand  by  either  party, 
to  the  effect  that  it  contains  a  full  and  true  re- 
port of  all  proceedings,  and  when  so  certified 
the  same  shall  be  a  part  of  the  record  in  the  ac- 
tion, and  constitute  a  complete  bill  of  excep- 
tions, where  appellee  claimed  that  the  abstract 
contained  testimony  not  in  the  record,  and,  to 
support  the  abstract,  th«  appellant  filed  a  tran- 
script of  portions  of  the  evidence,  certified  by 
the  official  reporter  to  the  effect  that  the  notes 
were  certified  by  the  judge  and  the  official  re- 
porter and  made  a  part  of  the  record  in  the 
case,  snch  certification  was  insufficient  to  sus- 
tain the  abstract,  since  the  statute  requires  both 
judge  and  reporter  to  certify  the  report  of  trial, 
a  requirement  not  complied  by  one  of  them  sign- 
ing and  asserting  that  the  other  has  done  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2864;   Dec.  Dig.  «=»6C8.] 

4.  Appeal  and  Ebbob  «=>612  —  Rboobd  — 
Report  of  Tblal— Cebtification. 

A  transcript  of  testimony  is  sufficiently  cer- 
tified If  the  reporter  copy  therein,  in  connection 
with  the  translation  of  bis  notes,  a  true  copy  of 
the  judge's  certificate  and  that  of  the  reporter, 
attached  to  the  shorthand  notes  in  the  form  re- 
quired by  Code,  8  3675,  to  the  effect  that  it  con- 
tains the  full  and  true  report  of  all  proceedings 
required  to  be  kept. 

[Ed.  Note.— B'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  tl  2694-2701 ;  Dec.  Dig.  <8=s> 
612.] 

Appeal  from  District  Court,  Linn  Connty ; 
W.  N.  Trelchler,  Judge. 

Action  to  recover  damages  alleged  to  have 
been  suffered  by  plaintiff  from  a  collision 
with  an  automobile  and  the  value  of  a  horse 
alleged  to  have  been  killed  thereby  resulted 
in  a  verdict  allowing  damages  for  personal 
Injuries  but  the  withdrawal  from  the  Jury 
of  the  claim  for  the  value  of  the  horse. 
Judgment  was  entered  therein,  and  the  plain- 
tiff appeals.    Affirmed. 

Ia  M.  Kratz,  of  Cedar  Rai^ds,  for  appel- 
lant   Voris  &  Haas,  of  Marlon,  for  appellee. 
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LADD,  3.  [1,2]  Appellee  doiled  that 
tbere  was  any  t^tlmony  In  the  record  as  set 
out  on  certain  pages  of  tbe  abstract,  being 
that  of  plaintiff  and  his  two  sons,  relating 
to  the  Injury  to  and  value  of  the  horse.  In 
the  absence  of  such  testimony  so  denied,  tbe 
ruling  of  the  trial  court  In  withdrawing  the 
claim  for  damages  to  the  horse  must  be  ap- 
proved. To  sustain  the  abstract,  appellant 
filed  a  transcript  of  portions  of  the  evidence, 
to  which  was  attached  the  official  reporter's 
certificate: 

That  be  reported  the  proceedings  in  short- 
hand, "that  the  shorthand  notes  so  taken  upon 
said  trial  were  duly  certified  by  the  judge  pre- 
siding at  said  trial  and  by  me  as  the  official  re- 
porter, and  that  they  were  duly  filed  with  the 
derk  of  such  court  and  made  a  part  of  the  rec- 
ord of  said  case^  *  •  •  Xhat  at  the  request 
of  counsel  for  the  plaintiff  in  said  cause  1  tran- 
scribed or  translated  into  longhand  portions  of 
such  shorthand  notes  taken  npoo  said  trial,  and 
that  the  transcript  or  translation  to  which  this 
certificate  is  attached  is  a  correct  and  true  tran- 
script or  translation  of  such  portions  of  the 
shorthand  notes  of  said  trial  so  taken  by  me 
upon  the  trial  aforesaid.'' 

No  other  certificate  is  attached  thereto, 
and  we  are  of  the  opinion  that  this  is  In- 
sufficient, for  that  tbe  proceedings  were  not 
so  certified  to  as  to  constitute  a  proper  bill 
of  exceptions,  and  (2),  even  were  the  certifi- 
cates sufficient,  not  enough  of  the  record  Is 
presented  to  enable  the  court  to  say  whether 
the  evidence  abstracted  was  before  the  court 
at  the  time  of  the  ruling.  The  transcript 
Itself  discloses  the  omissions  of  portions  of 
the  evidence  of  each  witness,  and  there  is 
nothing  to  Indicate  how  much  was  omitted, 
whether  there  were  motions  to  strike  out  or 
otherwise  affecting  such  evidence  and  rul- 
ings thereon,  nor  the  nature  of  said  motions 
or  rulings,  or  whether  such  evidence  as  there 
may  have  been  was  not  obviated  by  other 
evidence  adduced  on  the  cross-examination 
of  the  witnesses.  This  being  so,  It  is  im- 
possible to  say  whether  the  evidence  such  as 
abstracted  was  before  the  court  when  the 
motion  to  withdraw  the  claim  for  the  value 
of  tbe  horse  was  ruled  on. 

[3, 4]  Again,  section  3675  of  the  Oode  pro- 
vides that : 

"Such  report  shall  be  certified  by  the  trial 
judge  and  reported,  when  demanded  by  either 
party,  to  the  effect  that  it  contains  a  full,  true 
and  complete  report  of  all  proceedings  bad  that 
are  required  to  be  kept  and  when  so  certified, 
tbe  same  shall  be  filed  by  the  clerk  and  with  all 
matters  set  out  or  identified  therein  shall  be  a 
part  of  tbe  record  in  such  action  and  consti- 
tnte  a  cotnplete  bill  of  exceptions." 

mere  is  nothing  in  the  statutes  conferring 
authority  upon  the  reporter  to  certify  to  the 
filing  of  a  record  or  paper  with  the  clerk, 
nor  is  be  authorized  to  certify  to  the  certifi- 
cation by  a  judge  or  to  the  sufficiency  of  any 
certificate  as  that  it  was  "duly  certified  by 
tbe  judge  presiding  at  the  triaL"  The  stat- 
ute requires  both  judge  and  reporter  to  cer- 
tify to  the  report,  and  this  requirement  is 


not  complied  with  by  a  certificate  signed  by 
one  of  them  and  asserting  that  the  other  has 
done  so.  The  usual  practice  is  for  the  Judge 
to  certify  to  the  transcript,  and  formerly 
tbls  was  held  sufficient  without  tbe  signature 
of  the  reporter.  Dletz  v.  Capitol  City  Brick 
&  Pipe  Co.,  103  Iowa,  542,  72  N.  W.  691.  And 
it  is  now  settled  that  tbe  transcript  Is  suf- 
ficiently certified  If  the  reporter  copy  there- 
in, and  in  connection  with  the  translation 
of  bis  notes,  a  true  and  correct  copy  of  the 
judge's  and  reporter's  certificate  attached 
to  the  shorthand  notes  in  the  form  exact- 
ed by  section  3676.  Steele  Smith  Grocery 
Co.  V.  Potbast,  109  Iowa,  41^,  80  N.  W. 
517;  Fordyce  v.  Humphrey,  162  Iowa,  76, 
131  N.  W.  686.  But  the  certificate  of  tbe 
trial  judge  cannot  be  supplied  by  the  asser- 
tion of  the  reporter  that  sudi  a  certificate 
Is  in  existence.  Had  the  clerk  of  the  dis- 
trict court  certified  to  the  existence  of  such 
a  certificate,  a  different  question  would  be 
presented.  In  either  event,  however,  It 
would  seem  that  the  certificate  or  copy  there- 
of should  be  before  the  court,  to  tbe  end 
that  It  may  determine  for  Itself  whether 
made  in  compliance  with  the  above-cited 
section  and  such  as  to  Indicate  that  the 
transcript  necessarily  contains  the  evidence 
on  tbe  subject  under  investigation.  In  view 
of  the  denial  of  the  abstract  and  the  appel- 
lant's failure  to  support  tbe  same  by  a  suffi- 
cient certification  of  the  record  as  exacted 
by  the  rules,  we  necessarily  conclude  that 
the  record  before  us  is,  not  such  as  to  enable 
us  to  review  the  question  presented  on  this 
appeal. 

For  this  reason,  the  judgment  of  tbe  dis- 
trict court  must  be,  and  It  Is,  affirmed. 

DBEICER,  a  J.,  and  GATNOR  and  SAI/- 
INGER,  JJ.,  concur. 


HTDB  PARK  INV.  CO.  v,  OLBNWOOD 

COAL  CO.  et  aL    (No.  29681.) 
(Suprone  Court  of  Iowa.    June  21,  191S.) 

1.  MtnES  ARD  MlNBBALS  4=s>55— CONVETANO- 
KS— SEVBBANOE   OF   MiKERAXS. 

An  owner  of  realty,  whether  platted  into 
lots  or  not,  may  convey  the  surface  to  one  per- 
son and  the  mineral  below  the  surface  to  an- 
other, or  may  convey  either  and  retain  the  other 
himself. 

[Kd.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  {{  163-165;  Dec  Dig.  «=> 
55.] 

2.  Dedicatiow  ^=>63  —  Plats  —  Tmx  in 

OWNKB. 

The  platting  of  real  estate  into  lots  and 
streets  and  tbe  recording  of  the  plat  does  not 
change  the  owner's  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  |  96;    Dec.  Dig.  «sa63.] 

8.  Mines  ano  Minebals  9=355— Estate  Con- 
VETKn— ErrEOx  ot  Resebvatxons. 

If  the  owner  of  land  plats  it,  and  then  con- 
veys a  lot  by  a  description  ordinarily  sufficient 
to  convey  the  entire  title  and  without  reserva- 
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tion,  It  win  not  be  condusiTely  presumed  from  a 
reservation  of  mineral  rights  in  the  plat  that 
the  conveyance  carri^p  the  surface  right  only. 

fEd.  Note. — Kor  ottier  cases,  see^Mlnes  "and 
Minerals,  CentDig.  i§  153-165;  l)ec.Dig.  «=s>55.] 

4.  Mii«E8  AND   MixERALS  ®=955 — QxTiroi^AiH 
Dbeds— Estate  Conveyed. 

An  owner  of  real  estate  conveyed  land 
to  one  who  platted  it  into  town  lots,  with  the 
express  reservation  of  coal  and  minerals  un- 
derlying the  tract  embraced  by  the  plat,  and 
gave  the  grantor  a  purchase-money  mortgage 
on  all  the  lots.  Some  of  the  lots  were  sold  to 
third  parties,  but  a  large  number  of  them  were 
reacquired  by  the  original  owner  under  tax 
sales  and  sheriffs  sales.  After  having  so  re- 
acquired title  to  the  entire  tract  in  controversy, 
the  owner  conveyed  it  to  defendant,  describing 
it  by  reference  to  the  government  survey  by 
metM  and  bounds  and  partly  by  reference  to 
the  plat  To  protect  her  grantee's  title,  and 
to  obviate  the  necessity  of  a  foreclosure  against 
the  original  grantees,  she  obtained  a  quitclaim 
deed  from  them  of  all  interest  of  every  kind 
and  nature  in  the  entire  tract.  The  grantee 
later  opened  a  coal  mine  on  the  land  which 
was  opterated  for  over  six  years.  Subsequently 
the  original  grantees  brought  action  for  tres- 
pass and  for  injunctive  relief  against  the  coal 
company,  relying  on  the  reservation  of  mineral 
rights  in  the  plat  Held,  that  the  evidence  was 
sufficient  to  warrant  a  holding  that  the  parties 
to  the  quitclaim  deed  intended  to  convey  the 
land  without  reservation  of  any  kind. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  CentDig.  Si  153-165;  Dec.Dlg.  <8=»55.] 

5.  Deeds  <S=»101—CoNBTBt7CTiON— Intent  of 
Parties. 

Parties  to  a  conveyance  may  treat  it  as 
having  the  effect  usually  given  instruments  of 
its  character,  and  the  court  may  inquire  into 
such  circumstance  in  determining  the  inten- 
tion of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i  233 ;  Dec  Dig.  «=»101.] 

6.  Refobmation    of    Instbumentb    ®=>18  — 
Gboundb  fob  Beijef— Mistake  of  Law. 

Where  parties  are  mistaken  as  to  the  legal 
effect  of  the  language  of  their  contract,  a  refor- 
mation thereof  will  be  granted. 

[Ed.  Note. — For  other  cases,  see  Befonuation 
of  Instruments,  Cent  Dig.  §§  72,  73;  Dec.  Dig. 
^=18.] 

Appeal  from  District  Court,  Polk  County ; 
Hugh  Brennan,  Judge. 

Action  to  recover  damages  on  account  of 
alleged  trespass  upon  lands  of  the  plaintiff 
and  for  injunctive  reUef.  The  trial  court 
found  for  tiie  defendants  and  dismissed  the 
bill,  and  plaintiff  appeals.    AflBrmed. 

Cobb,  Wheelwright  &  Dille,  of  Minneapolis, 
Minn.,  and  N.  E.  Coffin,  of  Des  Moines,  for 
appellant  Clark  ft  Hutchinson,  of  Des 
Moiues,  for  appellee. 

WEAVEB,  J.  On  September  22,  1888, 
John  Lyon  and  Ella  M.  Lyon,  his  wife,  then 
being  the  owners  of  a  tract  of  100  acres  of 
land  in  Polk  county,  conveyed  It  to  the  llyde 
Park  Investment  Company,  plaintiff  herein, 
at  the  agreed  price  of  $35,000.  Of  this  price 
$5,000  was  paid  in  cash;  the  payment  of 
the  remaining  $30,000  being  secured  by  mort- 
gage on  the  land.  On  December  21,  1888, 
the  deed  and  mortgage  were  recorded,  and 
on  the  same  day  the  investment  company 


filed  a  map  or  plat  of  the  land  divided  Into 

1,000  town  lots.  In  the  dedicatory  statement 
accompanying  the  plat  Is  the  following  ex- 
pression of  reservation: 

"The  coal  and  mineral  of  all  kinds  underly- 
ing the  entire  tract  embraced  by  this  plat  with 
the  right  to  mine  and  remove  the  same  is  ex- 
pressly reserved." 

We  draw  the  Inference  from  the  record 
that  the  Investment  company  was  organized 
and  incorporated  for  the  purpose  of  handling 
this  particular  enterprise.  The  time  did  not 
prove  ripe  for  the  quick  or  easy  disposal  of 
the  lots  at  a  satisfactory  profit  Some  of  the 
lots  were  sold  and  conveyed  from  time  to 
time,  but  the  title  to  a  large  portlcm  of  them 
remained  in  the  plaintiff  until  lost  by  tax 
sale  or  until  the  conveyance  thereof  to  Mrs. 
Lyon  by  quitclaim  as  hereinafter  shovra. 
Soon  after  the  acquirement  of  the  property 
plaintiff  made  lease  of  the  mining  rights  In 
the  land,  describing  It  as  a  part  of  the  gOT- 
ernment  survey,  without  mention  of  the 
town  plat,  but  no  work  was  done  under  It, 
and  the  lease  was  abandoned  or  canceled. 
The  city  of  Des  Moines  seems  to  have  raised 
some  question  about  accepting  or  recogDlzing 
streets  under  which  there  was  a  reservation 
of  mining  rights,  and  the  company  thereupon 
in  1892  executed  and  filed  with  the  county 
recorder  a  waiver  or  relinquishment  to  the 
public  of  all  mining  rights  under  the  streets 
of  Hyde  Park.  Little  thereafter  appears  to 
have  been  done  or  accomplished  by  the  com- 
pany with  reference  to  the  property.  John 
Lyon  died  after  reacquiring  title  to  some  of 
the  lots  from  or  through  the  grantees  of  the 
investment  company  and  by  tax  deeds  and 
sheriffs  sales,  and  ultimately  his  widow, 
lOlla  M.  Ixron  (now  Bunklc),  became  vested 
in  her  own  right  and  as  guardian  with  all 
the  rights  or  interests  with  which  her  hus- 
band died  seised  or  possessed  in  the  proper- 
ty which  they  had  together  formerly  con- 
veyed to  the  investment  company.  She  also 
acquired  a  lax  title  to  a  large  part  of  the 
lots.  As  owner,  she  applied  to  the  court  and 
obtained  an  order  or  decree  vacating  about 
one-half  of  the  plat,  and  through  tax  deeds 
and  otherwise  she  acquired  the  ownership  of 
all  the  prppgrty  in  controversy,  unless  we 
are  to  hold  that,  notwithstanding  all  these 
conveyances  vested  her  with  title  to  the  sur- 
face only,  and  that  title  to  the  coal  under 
the  surface  remained  in  the  investment  com- 
pany. It  should  also  he  said  that  the  mort- 
gage indebtedness  had  not  been  paid  off  or 
its  lien  discharged  until  the  transaction  of 
wliich  we  are  about  to  speak. 

With  the  Utle  in  the  condition  stated,  Mrs. 
Lyon,  for  herself  and  as  guardian,  undertook 
In  the  year  1902  to  convey  all  the  property 
which  had  been  acquired  by  herself  and 
John  Lyon  in  the  Hyde  Park  property  to  A. 
J.  Qray.  Gray  also  acquired  title  to  other 
parts  of  the  property,  and  later  conveyed  all 
his  interests  therein  to  Henry  Gray,  who  Is 


«=3For  other  cases  see  same  topic  and  KBT-NUMBER  In  all  Ker-Numbered  Digests  and  Indezta 


Digitized  by 


Google 


Iowa) 


HYDE  I'AEK  INV.  00.  v.  OIiENWOOD  COAL  CO. 


183 


a  defendant  bereln.  nie  conveyance  de- 
scribes the  property  conveyed  in  part  by 
reference  to  the  government  survey,  in  part 
by  metes  and  bounds,  and  in  other  part  by 
reference  to  the  lots  and  blocks  of  the 
Hyde  Park  plat  In  making  the  deal  with 
A.  J.  Gray  objection  was  raised  by  him  to 
Mrs.  Lyon's  title,  and  especially  that  it 
rested  to  a  very  considerable  extent  on  tax 
deeds;  it  being  feared  that,  as  she  held  a 
mortgage  Hen  on  the  property,  her  tax  pur- 
chase and  deed  might  be  held  not  sufiBdent 
to  bar  the  right  of  the  Investment  company 
to  redeem  therefrom.  Negotlationi  were 
thereupon  opened  between  Mrs.  Lyon  and 
the  investment  company  to  secure  an  adjust- 
ment which  would  remove  this  objection  and 
thereby  perfect  or  protect  the  title  made  to 
Gray.  It  was  proposed  on  behalf  of  Mrs. 
liyoa  to  perfect  that  purpose  by  foreclosure 
of  her  mortgage  Hen  and  sale  of  the  proper- 
ty and,  such  proceedings  having  been  begun, 
the  investment  company,  desiring  to  avoid 
the  possibility  of  a  deficiency  Judgment  upon 
.which  the  holders  of  shares  of  unpaid  stock 
might  be  held  to  individual  UablUty,  as  well 
as  to  avoid  liability  for  taxes  which  it  had 
left  unpaid,  proposed  or  consented  to  quit- 
claim to  Mrs.  UfOB,  and  this  arrangement 
was  agreed  upon.  Pursuant  thereto  the  in- 
vestment company  made  and  delivered  to  Mrs. 
Lyon  a  deed,  the  body  of  which  Is  in  words 
as  follows: 

"Know  all  men  by  these  presents  that  the 
Hyde  Park  Investment  Company,  in  considera- 
tion of  the  release  of  all  personal  obligation 
upon  the  notes  or  mortgages  heretofore  execut- 
ed by  said  corporatioa  to  John  Lyon  upou 
property  in  Hyde  Park,  an  addition  to  the  city 
of  Des  Moines,  Iowa,  do  hereby  quitclaim  unto 
Ella  Lvon  Bunkle,  formerly  Ella  Lyon,  widow 
and  sole  heir  of  said  John  Lyon,  deceased,  all 
interest  of  every  kind  and  nature  in  said  Hyde 
Park;  it  being  understood,  however,  that  as  to 
any  pnrchasera  of  lots  in '  said  addition  who 
liave  assumed  payment  of  any  portions  of  any 
such  mortgage,  or  have  bought  subject  to  the 
same,  that  the  said  mortgage  or  mortgages  shall 
remain  a  lien  as  against  said  purchasers  upon 
their  covenant  or  undertaking  to  pay  same,  or 
as  a  lien  against  the  land  purchased  by  them 
until  so  paid  and  may  remain  in  full  force  and 
effect,  as  a  lien  or  demand  against  any  part  of 
the  said  addition  prior  to  any  claim  or  demand 
of  any  lienholder  against  the  said  Hyde  Park 
Investment  Company,  but  no  personal  judgment 
shall  be  taken  nor  personal  decree  had  in  any 
event  against  the  said  Hyde  Park  Investment 
Coinpany  upon  any  sach  note  or  mortgage  or 
any  part  thereof." 

This  quitclaim  being  duly  made  in  pur- 
suance of  the  resolution  of  the  board  of  di- 
rectors of  said  Hyde  Park  Investment  Com- 
pany, by  its  president  and  secretary,  duly 
tbereunto  authorized. 

About  this  time  A.  J.  Gray,  the  purchaser 
from  Mrs.  Lyon,  entered  into  a  written 
agreement  with  the  Glenwood  Coal  Company, 
defendant  herein,  giving  that  company  the 
exclusive  right  to  mine  coal  under  the  land 
"previously  known  as  the  John  Lyon  farm  or 
'Hyde  Park  addition,"  the  consideration 
therefor  to  be  paid  in  the  form  of  royalty 
upon  the  product  of  such  mine.    Under  this 


lease  or  agreement  the  coal  company  began 
at  once  to  drill  and  prospect  for  coal,  and 
in  July  or  August,  1903,  began  to  sink  a 
shaft  for  the  opening  of  a  mine.  In  about 
three  months  the  shaft  was  completed,  at 
which  time  the  mine  was  equipped  with  en- 
gine, fan,  and  other  things  necessary  to  be 
used  In  removing  the  coal.  This  preliminary 
wotk.  was  done  at  an  expense  of  nearly  |20,- 
000.  The  mine  continued  to  be  (^lerated  liy 
the  coal  company  from  its  opening  In  1808 
until  this  action  was  begun  November  18, 
1909;  such  operation  being  also  continued 
pending  this  litigation.  Neither  Mrs.  Lyon 
nor  the  Grays  nor  the  coal  company  had 
any  knowledge  that  the  investment  company 
had  or  claimed  to  have  any  rights  in  the 
property  or  in  the  coal  under  the  surface 
after  the  making  of  the  qnitclaim  deed  until 
several  years  after  the  lease  of  the  mining 
rights  to  the  coal  company  in  1903  and  after 
a  very  large  amount  of  money  had  been 
expended  in  developing  and  operating  the 
mine.  The  work  was  done  openly,  the  otbr 
cers  of  the  investment  company  were  resi- 
dents of  the  city,  and  the  testimony  fairly 
tends  to  show  that  they  knew  the  Glenwood 
Company  was  in  poeaeaeion  and  doing  this 
work  under  the  lease  from  Gray,  and  they 
neither  objected  thereto  nor  notified  the 
company  or  Gray  that  they  claimed  any 
adverse  interest  in  the  premises  for  a  period 
of  several  years  and  untU  shortly  before 
bringing  the  action. .  In  none  of  the  convey- 
ances made  by  the  Investment  company  of 
lots  In  Hyde  Park  has  there  been  any  reser- 
vation of  coal  rights,  unless  such  a  reserva- 
tion is  to  be  implied  from  the  language  of 
the  declaration  upon  the  original  plat. 

The  petition  sets  up  the  original  purchase 
by  which  it  obtained  title  to  all  the  coal  ly- 
ing in  place  under  its  surface,  and  alleges 
that  it  has  ever  since  been,  and  still  remains, 
the  absolute  owner  thereof.  It  alleges  that 
the  defendants  have  wrongfully  and  by  force 
entered  upon  said  property  and  mined  and 
removed  coal  therefrom,  and  have,  in  fact,  sev- 
ered, taken  away,  and  converted  coal  belong- 
ing to  plaintiff  to  the  value  of  $800,000,  for 
which  it  demands  a  recovery. 

The  defendants  answer,  severally  denying 
the  allegations  of  the  petltioiL  They  also 
allege  a  state  of  facts  substantially  as  above 
stated,  and  say  plaintiffs  alleged  right  of  ac- 
tion is  barred  by  the  statute  of  limitations, 
and  set  up  the  conveyance  to  Mrs.  Lyon  and 
to  Gray  as  having  effectually  vested  the  title 
to  the  lands,  including  the  coal  thereunder, 
in  the  defendant  Gray,  whose  lease  is  the 
coal  company's  suflBclent  authority  for  open- 
ing and  operating  the  mine.  It  also  alleges 
that  the  quitclaim  deed  made  by  the  plaintiff 
to  Mrs.  Lyon  In  1903  was  Intended  and  un- 
derstood by  the  parties  as  effecting  a  recon- 
veyance to  the  grantee  of  the  right  and  title 
and  interest  in  the  land  which  tlie  Investment 
company  had-  formerly  acquired  from  Mrs. 
Lyon  and  her  husband;    and,  it  the  court 
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finds  that  the  said  deed  Is  not  sufficient  in 
form  to  operate  as  such  a  conreyance,  the 
defendants  ask  for  a  reformation  of  tbe  in- 
strument to  make  it  express  the  true  Intent 
of  the  parties.  They  also  plead  the  conduct 
of  the  investment  company  in  standing  by 
and  seeing  defoidants  expend  a  large  amount 
of  time,  labor,  and  money  in  operating  the 
mine,  believing  themselves  to  be  entitled  so  to 
do,  without  any  objection  on  plaintiff's  part, 
and  without  notice  of  any  adverse  rights,  as 
ground  upon  which  it  ought  to  be  estopped  to 
assert  any  right  hostile  to  those  of  the  de- 
fendants. 

After  bearing  the  testimony,  the  trial  court 
found  that  the  evidence  was  insufficient  to 
sustain  the  claim  sued  upon,  and  that  the 
equities  were  with  the  defendants.  It  also 
found  specially  that  the  deed  of  1903  by  the 
investment  company  to  Mrs.  Lyon  was  in- 
tended to  convey  all  the  grantor's  estate  in 
the  land,  both  in  the  surface  thereof  and  In 
the  coal  underlying  it  If  we  were  to  take 
the  record  literally  as  printed  and  laid  be- 
fore us,  we  should  have  to  hold  that  no  ai>- 
peal  had  been  taken;  for  it  Is  there  said 
the  notice  was  given  on  the  "18th  day  of 
August,  1903."  We  pass  this  discrepancy, 
however,  and  assume  that  "1903"  is  a  typo- 
graphical error,  and  that  the  date  Intended 
is  1913. 

For  the  most  part,  the  matters  we  have  re- 
cited are  without  dispute  in  the  record,  and, 
in  so  far  as  the  other  statements  are  the 
subject  of  controversy,  we  find  the  weight 
of  the  evidence  fully  Justifies  them. 

I.  The  fundamental  proposition  upon  which 
appellant  bases  its  claim  of  right  is  that  the 
form  of  the  dedication,  including,  as  it  does, 
the  expressed  reservation  of  coal  and  mining 
rights,  works  in  a  legal  sense  a  severance  of 
the  surface  of  the  land  from  the  coal  beneath, 
and  that  the  plat  was  a  mere  platting  or  map- 
ping of  the  surface,  and  the  deeds  thereafter 
made  to  lots  In  such  plat  conveyed  title  to  the 
surface  only,  even  though  the  deed  itself 
makes  no  mention  of  the  reservation. 

Without  at  this  time  deciding  whether  un- 
der our  statute  for  laying  out  towns  and  ad- 
ditions thereto  it  is  competent  for  a  land- 
owner who,  theoretically  at  least,  owns  to 
the  heart  of  the  globe,  to  slice  his  holding  by 
imaginary  horizontal  cuts  into  multiple  sec- 
tions, one  superimposed  upon  another,  down 
to  the  home  of  the  terrestial  center  of  grav- 
ity, we  think  the  abstract  proposition  con- 
tended for  by  appellant  that  a  grantor  may 
plat  the  surface  only  may  readily  be  admit- 
ted for  the  purposes  of  this  case  without  af- 
fecting the  result 

[1]  Whether  platted  or  not,  it  is,  of  course, 
within  his  power  to  convey  the  surface  to  one 
person  and  the  mineral  below  the  surface  to 
another,  or  be  may  convey  either  the  sur- 
face or  the  underlying  mineral  to  one  i>er- 
son  and  retain  the  remaining  part  of  the  es- 
tate to  himself. 


[2, 3]  When  the  ownentalp  is  thus  divided, 
the  estate  in  the  surface  and  the  estate  in 
the  mine  are  severed,  but  we  think  it  cannot 
be  said  that  the  mere  platting  affects  the  na- 
ture or  (if  we  may  use  that  word)  the  soli- 
darity or  integrity  of  the  estate  of  the  owner 
lb  the  land  as  one  individual  entity,  except, 
perhaps,  as  his  rights  are  affected  by  tbe 
streets  and  public  grounds  which  he  baa  dedi- 
cated to  the  public.  After  tbe  plat  is  made 
and  recorded  he  is  still  the  owner  of  tbe 
property  from  the  earth's  center  usque  ad 
coelum,  and  he  holds  it  by  precisely  the  same 
title  as  before,  and  he  may  still  sell  and 
convey  the  surface  above  and  the  mine  below 
together  or  separately,  as  be  will.  It  follows 
we  think  that,  if  the  owner  of  such  a  lot 
conveys  it  by  a  description  sudi  as  would  be 
regarded  as  sufficient  to  convey  tbe  entire 
title  In  ordinary  cases,  unaffected  by  a  reser- 
vation, there  is  no  conclusive  presumption 
from  the  reservation  in  the  plat  that  bis  con- 
veyance was  executed,  delivered,  and  accept- 
ed with  the  understanding  tliat  it  should  con- 
vey tbe  surface  right  only.  In  other  words, 
the  grantor  owning  both  the  surface  and  the 
mineral,  and  the  deed  upon  its  face  indicat- 
ing no  restriction  or  reservation,  we  see  no 
difficulty  in  giving  it  effect  as  a  conveyance 
of  the  whole  estate  if  tbe  evidence  makes  It 
clear  that  sndi  was  tbe  intent  of  tbe  par- 
ties. 

[4]  Referring  now  to  the  deed  from  the  In- 
vestment company  to  Mrs.  Lyon  In  1903,  we 
are  of  tbe  opinion  that  upon  the  record  it  is 
not  open  to  reasonatde  doubt  that  for  the 
considerations  therein  mentioned  it  was  the 
Intention  of  the  parties  that  the  company 
should,  so  far  as  was  then  in  its  power,  reoon- 
vey  to  Mrs.  Lyon  all  the  property  which  It 
had  formerly  acquired  by  the  conveyance 
from  her  and  her  husband,  while  she  upon 
her  part  released  the  company  and  its  stock- 
holders from  all  personal  liability  for  pay- 
ment of  the  mortgage  debt  and  taxes.  It  la 
true  that  when  this  agreement  was  made  the 
subject  of  coal  and  coal  rights  was  not  men- 
tioned, but  this  only  strengthens  the  contu- 
sion, which  Is  so  clearly  pointed  to  by  all 
the  circumstances  of  the  transaction,  that 
all  concerned  were  taking  it  for  granted  that 
a  quitclaim  from  the  company  was  all  which 
was  required  to  reclothe  Mrs.  Lyon  and  her 
grantee  with  the  entire  title.  It  is  a  prepos- 
terous suggestion  that  Mrs.  Lyon,  who  had 
contracted  to  convey  a  good  title  to  Gray, 
and  had  entered  Into  this  negotiation  for  tbe 
express  purpose  of  eliminating,  if  possible, 
any  right  or  Interest  of  the  Investment  com- 
pany, and  thereby  make  good  her  warranty 
to  her  grantee,  would  have  released  her  debt- 
ors from  all  liability  upon  a  very  large  in- 
debtedness simply  to  get  a  quitclaim  which 
meant  practically  nothing,  and  leave  the 
title  she  was  trying  to  mend  fatally  defective. 
In  closing  the  transaction  she  employed  the 
firm  of  Earle  &  Prouty,  lawyers  of  ability 
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and  large  ezpeilaioe,  to  protect  her  tatter- 
esta.  Mr.  E^rle,  as  a  witness,  speaking  of 
tbe  negotiation  In  which  he  took  part,  says: 

"There  was  notbinK  said  abont  the  coal  being 
reserved.  My  DnderstandinK  was  that  we  were 
Kettinir  ererythiiur  the  Hyde  Park  Company 
had  there.  I  knew  tbe  company  bad  purchased 
that  property,  and  that  this  was  a  purchase- 
money  mortage.  •  •  •  I  certainly  would 
not  have  advised  Mrs.  Rankle  to  accept  a  quit- 
claim deed  to  the  surface  at  the  ground  and  sat- 
isfy ber  mortgage  claim." 

Mr.  Anderson,  who  represented  Mr.  Gray 
In  seeking  to  have  .the  title  perfected,  cor- 
roborates the  testimony  of  Mr.  Earle.  Mr. 
Harding,  who,  as  manager  of  the  Investment 
conii)any,  represented  It  in  this  matter,  says, 
"The  property  we  Intended  to  convey  was 
the  property  covered  by  the  mortgage,"  and 
agrees  that  the  Inducement  thereto  was  to 
avoid  having  a  foreclosure  sale  resulting  in 
a  deficiency  Judgment  against  his  company, 
to  avoid  any  proceedings  against  himself  and 
others  personally  on  account  of  their  liabil- 
ity as  stockholders,  and  to  relieve  Mrs.  Bun- 
kle  from  the  expense  of  foreclosure  proceed- 
ings. In  considering  this  branch  of  the  case 
there  Is  another  circumstance  of  some  value 
as  a  side  light.  The  land  conveyed  by  Lyon 
and  his  wife  to  the  plalntlS  was  described 
In  bulk  as  a  100-acre  tract ;  while  the  mort- 
gage given  back  to  secure  the  purchase  mon- 
ey describes  the  property  as  the  lots  and 
blocks  of  Hyde  Park.  So  far  as  we  have 
noticed,  no  witness  attempts  to  explain  this, 
but  the  circnmstances  point  unmistakably 
to  this  explanation.  The  land  was  being 
bought  with  a  small  payment  down,  the  re- 
mainder to  be  secured  by  mortgage,  but,  un- 
der the  statute,  in  order  to  make  a  valid 
platting  into  town  lots,  it  must  be  certified 
that  the  land  is  free  from  Incumbrance. 
Code,  i  915.  It  was  therefore  evidently  ar- 
ranged that  the  deed  to  the  company  should 
precede  the  mortgage  long  enough  to  enable 
the  company  to  make  and  file  Its  plat,  and 
then  the  mortgage  should  go  upon  record,  de- 
scribing the  property  in  accordance  there- 
with. The  letter  of  the  law  was  thus  com- 
piled with  so  far  as  record  Hens  are  concern- 
ed. Whether  Its  spirit  was  violated  we  need 
not  inquire.  Again,  we  say  it  Is  quite  In- 
credible that  Lyon,  who  was  selling  the  en- 
tire property,  both  surface  and  mineral, 
should  hare  taken  this  mortgage  to  secure 
six-sevenths  of  the  entire  purchase  price 
with  the  belief  or  understanding  that  the 
Hen  of  his  security  attached  only  to  the  sur- 
face of  the  property,  and  left  the  underlying 
coal,  constituting  much  the  larger  part  of  its 
value,  free  from  all  Incumbrance  In  the  hand 
of  Ms  grantee — a  corporation  which,  so  far 
as  appears  from  the  record,  was  without  a 
single  asset  other  than  this  property,  upon 
which  it  had  paid  less  than  15  per  cent  of 
the  agreed  consideration.  It  is  equally  in- 
sredible  that  the  company  or  its  incorpora- 
tors supposed  or  beHeved  that  they  were  get- 
ting any  such  advantageous  bargain.    These 


facts,  with  the  attitude  and  conduct  of  the 
parties  on  both  sides  In  this  transaction  and 
in  the  negotiations  at  the  time  of  the  recon- 
veyance in  1003,  the  circumstances  under 
which  that  reconveyance  was  made  and  its 
avowed  purpose,  and  the  otherwise  Incom- 
prehensible silence  and  acquiescence  on  the 
part  of  plalntift  for  years  in  the  presence  of 
the  known  fact  that  Gray  and  bis  grantees 
and  lessees  were  openly  exercising  acts  of 
ownership  over  the  entire  property,  and  min- 
ing, removing,  and  marketing  the  coal  In 
large  quantities,  constitute  a  most  convinc- 
ing array  of  evidence  that,  whatever  may 
now  be  said  or  claimed  as  to  the  legal  effect 
of  platting  the  land  with  a  reservation  of 
this  kind,  all  parties  on  both  sides  Intended 
and  understood  that  the  mortgage  lien  at- 
tached to  the  entire  property,  both  surface 
and  mineral,  and  that  the  reconveyance  in 
1903  was  intended  to  restore  the  entire  prop- 
erty to  Mrs.  Lyon  so  far  as  the  company  was 
then  able  to  do  so.  Indeed,  we  think  it  not 
an  unfair  conclusion  from  the  admitted  facts 
that  neither  the  company  nor  Its  ofilcers 
supposed  or  believed  It  had  any  remaining 
Interest  whatever  in  the  property  until  shwt- 
ly  before  this  action  was  begun,  when  It  may 
be  presumed  that  some  made  a  discovery, 
not  of  the  facts,  for  they  had  been  known 
for  years,  but  of  a  principle  of  law,  which, 
applied  to  those  facts,  might  possibly  give 
life  and  validity  to  a  claim  for  damages  to 
tbe  amount  of  nearly  or  quite  a  miUlon  dol- 
lars. 

[f  ]  There  is  no  evidence  in  the  record  that 
anywhere  or  at  any  stage  of  the  dealings 
between  the  plaintiff  and  John  Lyon  or 
Mrs.  L^on  was  it  ever  mentioned  or  suggest- 
ed that  the  mortgage  lien  was  restricted  to 
tbe  surface  of  the  land,  and  the  claim  now 
asserted  to  that  effect  rests  for  its  founda- 
tion solely  upon  the  assumption  that,  as  a 
matter  of  law,  the  deeds  and  mortgages  are 
to  be  read  and  Interpreted  with  reference  to 
the  reservation  In  the  plat.  But  it  was  com- 
petent for  these  parties  to  treat  these  In- 
struments as  having  the  effect  which  is  usu- 
ally and  ordinarily  given  to  instruments  of 
that  character,  and  tills  they  clearly  did. 
Such  treatment  is  evidence  of  the  mutual-in- 
tention with  which  the  Instruments  were 
made  and  delivered.  It  constituted  one  of 
the  attendant  facts  and  circumstances  into 
which  the  court  may  always  Inquire,  and  if 
upon  no  rule  of  construction  can  the  written 
contract  be  enforced  according  to  the  well- 
established  Intent  of  the  parties,  it  will  be 
reformed  accordingly. 

[I]  This  rule  Is  not  confined  to  mere  mis- 
takes of  fact;  for  it  is  well  established  in 
this  state  that,  where  the  parties  have  been 
mistaken  as  to  the  legal  effect  of  the  lan- 
guage of  their  contract,  a  reformation  will 
be  ordered.  Hausbrandt  v.  Hotter,  117 
Iowa,  103,  00  N.  W.  494,  94  Am.  St.  Rep.  289; 
Goodrich  t.  Fogarty.  130  Iowa,  223.  106  N. 
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W.  616;  Stelpflug  v.  Wolfe,  127  Iowa,  192, 
102  N.  W.  1130. 

Being  thoroughly  couTlnced  that  tbe  legal 
effect  which  plaintiff  now  seeks  to  give  its 
conveyance  to  Mrs.  Lyon  differs  radically 
from  the  effect  that  both  grantor  and  gran- 
tee Intended  at  the  time  the  deed  was  made, 
we  hold  that  the  claim  so  asserted  cannot 
be  equitably  sustained,  and  that  the  conclu- 
sion announced  by  the  trial  court  ought  not 
to  be  disturbed.  We  will  add  that  the  same 
result  might  well  be  attained  upon  the  issue 
of  estoppel,  but,  having  found  that  the  de- 
cree may  be  affirmed  upon  consideration  of 
the  general  merits  of  the  controversy,  we 
do  not  prolong  this  opinion  to  set  out  or  dis- 
cuss the  evidence  bearing  upon  the  alleged 
estoppel. 

The  decree  of  the  district  court  is  there- 
fore affirmed. 

DEEMER,  0.  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concurring. 


NIBBCK  V.  REIOT.     (No.  2998a) 
(Supreme  Court  of  Iowa.    June  24,  1916.) 

1.  JUDOICENT    «s»17— Pbooxss    «=»77— Skbv- 
iCB— Marbied  Woman. 

In  an  action  against  a  husband  and  wife 
who  were  livinK  together  on  a  farm,  service  of 
the  notice  directed  to  the  wife,  by  reading  it  to 
her  husband  and  leaving  a  copy  with  tiim  when 
he  was  in  town,  is  not  good  service  on  tbe  wife, 
and  a  default  judgment  based  thereon  is  abso- 
lutely void. 

[B5d.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  25-33 :  Dec.  Dig.  «=9l7 ;  Proceaa, 
Cent  Dig.  If  89,  95-97 ;  Dec  Dig.  <e=377.] 

2.  JuDQiiSNT  «=>461  —  Equitable  Reluet  — 
Evidence— Delay  in  Bbinoino  Suit. 

In  a  suit  to  set  aside  a  void  judgment  for 
notes  which  were  then  barred  by  the  statute 
of  limitationB,  evidence  held  not  to  show  that 
the  maker  of  the  notes  had  known  of  the  judg- 
ment and  had  purposely  waited  until  the  notes 
were  barred  before  sumg  to  vacate  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  iS  892,  893,  895;  Dec.  Dig.  «=> 
461.] 

8.  JuDOUEsri  ®s>456  — Equitable  Relief  — 

Delay. 

Where  one  against  whom  a  void  default 
judgment  had  been  rendered  did  not  learn  of  it 
for  some  time  and  was  then  on  a  farm  and  busy 
with  tbe  crops,  so  that  she  did  not  bring  action 
to  set  it  aside  until  five  months  thereafter,  at 
which  times  the  notes  on  which  it  was  based 
were  barred  by  limitations,  but  there  was  no 
evidence  ttiat  she  Imew  of  that  fact  it  cannot 
be  inferred,  under  the  circumstances,  that  she 
delayed  bringing  the  suit  to  set  aside  the  judg- 
ment for  the  purpose  of  allowing  notes  to  be- 
come barred. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  K  863-866;  Dec.  Dig.  «=s4o6.] 

4.  JuDOHBNT  ©=449—  Equitable    Relied^— 
Offeb  to  Pay  Debt. 

One  against  whom  a  void  judgment  had 
been  rendered  on  notes  which  have  since  be- 
come barred  by  limitations  has  a  good  defense 
against  those  notes,  so  that  she  need  not  offer 


to  pay  them  before  having  the  judgment  va- 
cated. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  iS  852.  853,  871;  Dea  Dig.  <S=»449.1 

Appeal  from  District  Court,  Bnchanan 
County ;  G.  W.  Dunham,  Judge. 

Action  in  equity  to  cancel  a  judgment  on 
the  ground  that  it  is  void  because  there  wbb 
no  service  of  the  original  notice  upon  tbe 
plaintiff.  Decree  for  the  defendant  in  tbe 
court  below.     Plaintiff  appeals.     Reversed. 

Cook  &  Cook,  of  Independence,  for  ap- 
pellant. M.  A.  Smith,  of  Independence,  for 
appellee. 

GATNOR,  J.  This  la  an  action  in  equity 
to  set  aside  a  judgment  Claimed  to  have 
been  entered  without  notice  to  the  plaintiff  of 
its  pendency.  It  appears  that  on  and  prior 
to  the  23d  day  of  December,  1911,  the  plain- 
tiff and  her  husband  were  Indebted  to  tbe 
defendant  Reidy  on  three  promissory  notes, 
as  follows:  One  note  for  |100,  due  January 
1,  1902;  one  note  for  $100,  due  Janufury  1, 
1903;  one  note  for  |175,  due  January  1, 
1904.  On  the  23d  day  of  May,  1911,  Reidy 
brought  suit  against  this  plaintiff  and  her 
husband  upon  the  notes.  A  judgment  was 
entered  against  them  both  for  $375  wltb 
costs.  The  return  of  the  original  notice  In 
that  suit  showed  personal  service  on  tbe 
husband,  and,  as  to  tills  plaintiff,  recited 
that  it  was  served  by  leaving  a  true  copy 
at  her  house,  the  same  being  her  usual  place 
of  residence,  with  her  husband,  C.  H.  Nibeck, 
a  member  of  her  family,  with  whom  she 
resided,  and  over  14  years  of  age;  she  not 
l)eing  found  in  the  county.  The  fact  as  to 
the  service  on  this  plaintiff  Is  as  follows: 
The  deputy  sheriff  found  C.  H.  Nibeck,  the 
husband,  in  the  town  of  Stanley,  and  served 
the  notice  personally  upon  him  there.  He 
asked  the  husl>and  where  hla  wife  was  and 
was  told  that  she  was  at  home.  The  deputy 
then  said,  "I  will  drive  out  and  serve  tbe 
notice  on  her."  The  husband  said:  "My 
wife  is  not  well.  Give  me  tbe  notice.  I 
will  give  it  to  her."  The  deputy  said:  "That 
would  be  no  service.  I  would  have  to  serve 
it  on  her  personally,  or  It  wouldn't  be  good." 
The  hustiand  said,  "I  would  rather  yoa 
wouldn't."  The  deputy  said,  "I  will  serve 
then  on  you,"  and  he  read  the  notice  to  the 
husband  and  gave  blm  a  copy  for  his  wife. 

This  was  aU  the  service  of  the  notice  up- 
on her.  She  had  no  notice  or  knowledge  of 
tbe  pendency  of  the  action.  She  did  not 
know  there  was  then  any  existing  indebted- 
ness, against  either  her  or  her  husband,  in 
favor  of  this  defendant  She  knew  that, 
at  one  time,  they  were  Indebted  to  the  de- 
fendant, but  she  supposed  that  It  had  been 
settled  by  her  husband.  She  did  not  learn 
of  the  existence  of  the  judgment  until  Au- 
gust, 1013.  She  then  learned  that  tbe  judg- 
ment had  been  entered  against  her  in  favor 
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Of  this  defendant,  Reldy.  At  the  time  this 
Judgment  was  entered,  she  did  not  appear, 
nor  did  any  one  appear  who  was  anttaorized 
to  repreeent  her  In  the  cause.  This  salt  to 
set  aside  the  Judgment  was  commenced  In 
Jannary,  1914.  The  notes  were  then  barred 
by  the  statute  of  limitations. 
■  [1]  At  the  time  the  notice  was  served  on 
this  plaintiff  In  the  original  suit,  she  was  re- 
siding on  a  farm,  with  her  husband,  some 
distance  from  the  town  of  Stanley,  and  In  a 
different  township.  There  was  therefore  no 
legal  serrtce  on  the  plaintiff  of  the  pendency 
of  this  action,  giving  the  conrt  Jurisdiction 
of  ber  person,  and  the  Judgment  therefore, 
as  to  ber,  was  absolutely  void  for  want  of 
Jurisdiction. 

Tbe  plaintiff  is  met,  In  this  case,  with  two 
defenses: 

[2]  First  That,  at  all  times  since  the 
bringing  of  the  action  that  resulted  In  the 
Judgment  which  Is  Involved  here,  tbe  plain- 
tiff was  Informed  of  the  same,  and  knew  of 
the  rendition  of  the  Judgment  at  the  time; 
that  she  was  represented  by  counsel  who 
stated  in  open  court  that  they  had  been  con- 
sulted about  the  case,  and  asked  time  to 
^ee  further  whether  or  not  this  plaintiff  de- 
sired to  defend  the  action;  that  these  at- 
torneys afterwards  said  that  there  was  no 
objection,  and  Judgment  might  be  entered. 

This  defense  fails  upon  the  facts.  There 
is  no  evidence  that  plaintiff  authorized  any 
one  to  appear  for  her,  or  that  these  attor- 
neys did,  in  fact,  appear  for  her,  that  they 
had  any  authority  to  represent  her  in  tbe 
cau.se,  and  there  is  no  evidence  that  she 
knew  of  the  pendency  of  the  action,  or  of  the 
r^idltlon  of  the  Judgment  until  August,  1913. 

[1]  The  second  defense  la  that  the  cause  of 
action  against  the  plaintiff,  oa  which  the 
Judgment  was  obtained.  Is  now  barred  by 
the  statute  of  limitations,  and  that  tbe  plain- 
tiff, although  at  all  times  knowing  that  the 
Judgment  was  in  existence,  and  knowing 
that  it  was  obtained  on  a  valid  and  existing 
obligation,  has  delayed  the  bringing  of  tbls 
action  until  this  late  date  in  order  to  cheat 
and  defraud  the  defendant  herein,  and  for 
tliat  purpose  only. 

As  to  this  defense,  the  only  substantive 
fact  alleged,  which  the  evidence  shows  to 
be  true,  is  the  fact  that  the  notes  are  now 
barred  by  the  statute  of  limitations. 

Upon  the  hearing  In  the  district  court, 
Judgment  was  entered  for  tbe  defendant,  dis- 
missing plaintiff's  petition,  and,  from  this 
judgment,  plaintiff  appeals. 

This  case,  under  tbe  record  made,  may  be 
determined  on  two  propositions: 

1.  Is  the  plaintiff  guUty  of  laches  in  not 
commencing  her  action  to  set  aside  tbe  Judg* 
ment  sooner  than  she  did? 

2.  Can  the  plaintiff  have  the  Judgment, 
tbongh  void,  set  aside  without  first  paying, 
or  offering  to  pay,  the  amount  due  on  the 
claims  upon  which  the  judgment  was  en- 
tered? 


Much  of  the  evidence  In  tUs'  case  Is  oon- 
flned  to  an  exposS  of  what  the  husband 
knew  and  did  and  tiiought  and  Intended. 
Much  of  it  Is  devoted  to  showing  a  secret 
purpose  on  the  part  of  the  husband  to  delay 
the  bringing  of  the  action  until  after  the 
notes  were  barred  by  the  statute  of  limita- 
tions. There  is  no  evidence  that  the  wife 
knew  of  the  existence  of  the  indebtedness, 
or  that  a  Judgment  had  been  entered  against 
her,  until  August,  1913.  The  evidence  dis- 
closes that  she  had  supposed  that  her  hus- 
band had  adjusted  the  indebtedness,  and 
that  it  no  longer  existed,  and  that  she  did 
not  learn  that  it  had  not  been  adjusted,  and 
that  it  did  exist,  until  she  was  Informed  by 
her  husband  In  August,  1913,  that  a  Judg- 
ment had  been  entered  against  her  upon  the 
indebtedness  due  Beidy.  During  all  this 
time,  she  did  nothing  to  mislead  the  defend- 
ant, or  to  lull  him  Into  a  belief  that  tbe 
Judgment  was  binding  upon  her.  The  only 
delay  that  can  be  charged  against  her  is 
found  in  the  Intervening  time  between  Au- 
gust, 1913,  and  January,  1914.  There  is  no 
evidence  that  she  knew  when  these  notes  ma- 
tured, or  when  they  would  be  barred  by  the 
statute  of  limitations,  or  that  she  had  any 
putpose  or  intent,  in  delaying  the  bringing 
of  this  suit,  to  secure  the  advantages  of  the 
bar.  The  Judgment  was  void,  and  she  could 
have  done  nothing  but  wait  until  the  defend- 
ant attempted  to  enforce  It,  and  then  invoke 
the  rights  she  herein  seeks  to  have  recogniz- 
ed. She  owed  the  defendant  no  duty  to  in- 
form him  that  his  Judgment  was  void  and 
that  the  notes  would  be  barred  In  Janu- 
ary, 1914. 

In  determining  whether  or  not  the  plaintiff 
was  guilty  of  laches  In  not  commencing  this 
action  earlier,  we  must  look  to  the  record. 
The  plalnUfl  is  a  woman ;  the  wife  of  a 
farmer;  lived  with  him  on  a  farm  some  dis- 
tance from  the  county  seat  She  did  not 
learn  of  tbe  existence  of  this  Judgment  un- 
til the  last  of  August  Her  explanation,  and 
the  only  explanation,  given  of  the  delay,  is  as 
follows: 

"Q.  How  did  yon  happen  to  find  out  about 
ttuB?  A.  There  was  a  party  spoke  to  me 
about  buying  my  place.  When  my  husband  got 
home,  1  spoke  to  him  about  it  He  said,  'We 
can't  seU  if  I  said,  'Why?'  He  said,  'There 
was  a  judemeat  aKainst  it'  I  asked  him  who 
had  one.  lie  said,  'Reldy.'  I  asked  liim  how 
it  came.  I' told  him  I  supposed  Reidy's  bill 
was  paid.  I  knew  at  one  time  we  owed  Reidy, 
and  I  supposed  it  was  paid  because  they  bad 
sen'ed  papers  at  one  time  on  us,  and  shortly 
after  that  my  husband  went  to  Winthrop,  and  I 
supposed  he  bad  settled  it  That  is  what  be 
said  be  was  Roing  to  do,  and  when  be  came  back 
he  said  be  had  drawn  up  a  contract  to  bale  hay 
for  him,  and  shortly  after  that,  I  can't  say  how 
many  weeks,  maybe  a  couple  of  weeks,  he  took 
his  press  and  went  down  there  and  baled  hay, 
and  when  he  got  back  I  supposed  it  was  paid. 
I  heard  of  this  judinnent  the  last  of  August 
1913.  I  waited  until  I  could  have  a  convenient 
time,  and  then  came  down  to  see  my  attorney. 
This  was  in  January,  1914.  We  did  not  get 
our  corn  out  until  pretty  late.  I  was  in  I>a< 
kota  a  short  time  during  Novwnbw." 
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We  do  not  ihlnk  Om  record  discloses  un- 
reasonable delay,  under  the  circumstances, 
In  bringing  the  action.  The  record  does  not 
disclose  that  she.  was  Influenced  by  any  im- 
proper considerations  In  delaying  the  action. 
It  does  not  show  that  she  knew,  or  had  rea- 
son to  believe,  that  the  delay  would  affect, 
in  any  way,  the  defendant's  rights.  The  only 
basis  for  an  Inference  of  wrongful  purpose 
in  the  delay  Is  the  fact  that  the  notes  were 
barred  before  the  action  was  brought,  but,  in 
the  absence  of  any  showing  that  she  knew 
when  the  notes  matured,  or  when  they  would 
be  barred  by  the  statute  of  limitations,  no  im>- 
proi)er  motive  can  be  inferred  by  the  delay. 

Much  of  the  argument  proceeds  ui>on  the 
theory  that  this  plaintiff  knew  that  a  judg- 
ment had  been  entered  against  her  upon  a 
valid  claim;  that  she  had  secret  knowledge 
that  the  Judgment,  although  regular  upon  Its 
face,  was  In  reality  void,  and  purposely  wait- 
ed until  the  statute  of  limitations  had  run 
against  the  original  claim,  before  she  com- 
menced her  action  to  have  the  judgment  set 
aside.  The  argument  Is  that,  under  these  cir- 
cumstances,' she  cannot  have  it  set  aside 
without  having  some  defense  to  the  original 
claim,  or  by  offering  to  do  equity  by  satisfy- 
ing the  claim  upon  which  the  Judgment  was 
entered. 

This  contention  is  not  supported  by  the  rec- 
ord. There  is  no  evidence  of  a  secret  knowl- 
edge of  the  existence  of  the  judgment,  or 
that  it  was  regular  or  irregular  up<Hi  its  face. 
There  is  no  evidence  that  she,  from  Improper 
motives,  or  for  the  purpose  of  securing  undue 
advantage,  delayed  the  bringing  of  this  ac- 
tion. There  Is  no  evidence  that  she  knew  or 
had  reason  to  believe,  or  should  have  known, 
that  the  statute  of  limitations  would  run 
against  the  original  claim  if  the  action  were 
delayed  until  January,  or  that  It  had  run 
at  the  time  the  action  was  commenced. 

Reliance  is  had  upon  what  this  court  has 
said  In  Parsons  v.  Nutting,  45  Iowa,  404 ;  By- 
ers  V.  O'Dell,  56  Iowa,  618,  10  N.  W.  102; 
and  other  cases. 

[4]  The  plaintiff  has  a  good  defense  against 
these  notes.  They  are  barred  by  the  statute 
of  limitations.  She  did  nothing  to  lull  the 
defendant  Into  the  belief  that  the  Judgment 
against  her  was  valid.  She  la  not  compelled 
to  pay  a  claim  that  cannot  be  enforced 
against  her,  as  a  condition  precedent  to  hav- 
ing this  void  Judgment  against  her  set  aside. 

As  supporting  our  conclusions,  see  Shehan 
T.  Stuart,  117  Iowa,  207-211,  90  N.  W.  614 ; 
Jamison  v.  Weaver,  84  Iowa,  611,  Bl  N.  W. 
65.    In  this  latter  case  the  court  said: 

"The  JudRtnent  •  •  •  was  rendered  on  an 
account  for  eoods  sold  and  delivered  in  1871 
and  1872,  which  account  has  long  since  been 
barred  by  the  statute  of  limitations,  and  is  not 
now  a  valid  claim  aealnst  the  appellee.  The 
jndKment  being  void  for  want  of  jurisdiction  in 
the  oonrt  rendering  it,  and  the  account  not  now 
a  valid  clftim,  and  subject  to  a  complete  defense, 
the  appellee  is  entitled  to  have  the  judgment 
cancelwi." 


See,  also,  Worrall  r.  Obase  ft  Go.,  IM  Iowa, 

665-670,  123  N.  W.  338. 

We  think  the  court  erred  in  dismlssins 
plaintifCs  petition,  and  the  case  is  therefore 
reversed. 

Bevereed. 

DEDMEB,  0.  J.,  and  LAOD  and  SAUN- 
GEB,  JJ.,  concurring. 


CALLAHAN  v.  CITY  OP  MBYADA. 
(No.  30167.) 

(Supreme  Court  of  Iowa.    June  28,  1915.) 

1.  Municipal  Cobfobattons  ®=365&— Stbkkts 
—Title  of  City. 

Where  the  title  to  the  fee  of  a  street  is  in 
the  city,  that  title  is  held  in  trust  for  the  pnb- 
Uc  and  carries  with  it  the  obligation  to  keep 
the  street  in  repair,  free  from  obstructionB,  and 
in  a  reasonably  safe  condition  for  traveL 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  {  1430;  Dec.  Dig.  «s» 
658.] 

2.  EaSEMKNTB  «S»11— CdQHT  AND  AlB. 

The  doctrine  of  ancient  lights  or  the  right 
to  light  or  air  does  not  obtain  within  the  state. 
[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §  34;  Dee.  Dig.  «=»ll.] 

3.  Mttnicipal  CoBPORATions  9=»680,  681  — 
Use  or  Streets  —  EncnoAORicBNT  —  I^ebmis- 

SION. 

Cities  may  grant  a  permit  for  the  use  of  a 
portion  of  the  street  for  ingress  to  floors  below 
the  level,  but  such  permit  is  revocable  at  any 
time. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1469-1466;  Dec. 
Dig.  «=»680,  681.] 

4.  MuNiciPAi.  CoBPOBATioNS  ^=3696— UsB  or 
Stbeets— Unauthobizgd  Encroacitment. 

Where  one  enters  on  a  street  without  per- 
mission or  makes  excavations  therein  or  erects 
structures  thereover,  the  city  may,  in  its  discre- 
tion, order  the  removal  of  the  obstruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1496,  1498-1501; 
Dec.  Dig.  «=>696.] 

6.  muwicipal  corpobatiowb  «=»669— use  of 

Stbeets— Staibwat— Necessity. 

Even  if  an  abutting  owner  has  a  right  to 
use  a  portion  of  the  street  for  ingress  to  his 
basement  in  case  of  necessity,  he  would  have  no 
right  to  such  use  of  the  main  street  where  h« 
had  another  stairway  from  a  side  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1445;  Dec  Dig.  ^=» 
669.] 

Appeal  from  District  Court,  Story  Coun- 
ty;   R.  M.  Wrigjit,  Judge. 

Suit  in  equity  to  enjoin  the  defendant  dty 
from  closing  an  area  or  open  stairway  lead- 
ing to  a  barber  shop  in  plaintiff's  building, 
which  building  abuts  upon  a  business  street 
in  the  city  of  Nevada.  The  trial  court,  up- 
on the  issues  joined,  granted  the  prayer  of 
the  petition,  and  the  city  appeals.  Reversed 
and  remanded. 

J.  R.  Larson,  of  Nevada,  and  C.  Q.  Lee, 
of  Ames,  for  appellant  E.  H.  Addison,  of 
Nevada,  for  appellee. 
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DEEICEIR,  C.  X  Plaintiff  Is  tbe  owner  of 
a  two-«toi7  and  basement,  brick  building, 
fTMitlnfr  upon  the  main  business  street  of  the 
city  of  Nevada.  The  lot  upon  wbidi  the 
building  was  erected  Is  a  comer  one,  Linn 
street  being  in  front  of  tbe  building,  and 
Second  Avenue  North,  being  on  the  south 
side  thereof.  The  building  was  erected  in 
the  year  1S93,  and  in  the  basement  a  room 
was  fitted  up  for  a  barber  shop.  To  this 
shop,  there  were  two  outside  entrances ;  one 
in  Second  Avenue  North,  extending  something 
Uke  two  feet  and  six  inches  into  the  street, 
and  the  other  to  the  east  extending  into  Linn 
street  about  three  feet  The  areaway  at  the 
front  was  eight  or  ten  feet  in  length,  and, 
as  the  celling  of  the  basemmit  was  but  seven- 
teen inches  above  the  walk,  the  front  area- 
way  was  used  for  light  as  well  as  for  an  en- 
trance to  the  building.  The  front  areaway 
was  protected  on  the  sides  by  iron  bars. 

In  tbe  year  1913,  the  defendant  dty  pass- 
ed an  ordinance  from  which  we  eztnct  the 
following: 

"Section  1.  Ehicroacbment.— No  person,  firm, 
or  corpMation  shall  create,  construct  or  main- 
tain upon  or  tinder  tbe  surface  of  any  street, 
avenne  or  alley  in  thia  dty,  any  chimneys,  stair- 
ways, platforms,  steps,  areas,  railings,  grates, 
vaolto,  coal  or  boiler  rooms,  or  any  other  en- 
croachments of  a  private  or  fixed  cbaracter,  un- 
less written  permit  is  granted  to  the  owner  of 
said  property,  by  the  dty  cooncil,  to  maintain 
or  construct  the  same. 

"Sec  2.  Permit.— No  permission  shall  be  grant- 
ed o^  issned  for  any  of  the  encroachments  nam- 
ed in  section  one  hereof,  until  plans  for  same 
complete  in  detail,  shall  have  been  filed  with  the 
city  council,  and  approived  by  said  council  and 
the  dty  engineer.  All  permits  shall  be  in  writ- 
ing signed  by  the  dty  clerk  and  tbe  dty  engi- 
neer upon  order  of  the  dty  coundl,  said  permit 
shall  contain  the  name  of  the  person,  nrm  or 
corporation  procuring  the  same,  tbe  date  issued, 
the  number,  size  and  location  of  such  encroach- 
ment as  permitted,  and  also  an  agreement  slim- 
ed by  sncn  person,  firm  or  corporation  procuring 
tbe  same,  to  hold  the  dty  safe  from  any  and  all 
damage  which  may  be  caused  or  occarioned  by 
the  construction  of  said  encroachment." 

"Sec.  5.  Inspection. — The  committee  on  streets, 
avenues,  or  alleys  is  authorized  to  inspect  at 
any  time,  the  different  encroachments  mentioned 
in  this  ordinance,  and  to  place  in  any  area, 
vault  or  boiler  room  or  coal  room,  any  pipes  or 
conduits  for  carrying  electric  wires,  gas  or  wa- 
ter, or  to  alter,  extend,  or  repair  such  pipes  or 
conduits';  but  snch  pipes  or  conduits  shall  at  all 
times  be  placed  so  as  to  interfere  as  little  as 
possible  with  the  use  of  such  areas  or  vaults, 
and  the  committee  on  streets,  avenues,  and  al- 
leys is  also  authorized  to  enter  said  areas,  coal 
or  boiler  rooms  or  vaults  for  any  and  all  pur- 
poses connected  with  the  legitimate  use  of  such 
streets,  avenues,  or  alleysl 

"Sec.  6.  Bevocation  or  Permit — Should  any 
encroachment  authorised  as  above  set  forth,  at 
any  time  conflict  with  tbe  right  of  travel  which 
the  general  public  has  in  the  streets,  tben  and 
In  that  case,  the  city  council  may  revoke  any 
permit  granted  by  tbe  dty  engineer  and  signed 
by  tbe  dty  deik,  and  order  the  removal  of  said 
encroachment" 

Plaintiff  failed  to  prove  that  these  area- 
ways  were  constructed  with  the  express  con- 
sent of  defendant's  dty  council,  but  does 
dalm  that  It  never  made  any  objection  there- 
to, OT  asked  him  to  take  them  out;   but,  In 


November  of  the  year  1913,  tbe  city  closed 
the  areaway  In  front  of  the  building  and 
cemented  It  over,  even  to  the  extent  of  going 
some  four  Inches  over  the  lot  line.  Before 
closing  the  opening,  the  dty  told  plaintiff 
that  he  might  put  In  an  illuminated  or  glass 
sidewalk  where  the  areaway  bad  been  to 
give  light  Into  the  basement;  but  this  tbe 
plaintiff  neglected  and  refused  to  do.  Ap- 
pellee's counsel  frankly  concede  that,  unless 
such  an  areaway  as  the  one  here  involved  Is 
such  a  fair  and  reasonable  use  of  the  street 
as  the  law  will  Justify,  and  permission  once 
given  or  implied  Is  Irrevocable,  his  client 
has  no  case. 

[1-S]  We  shall  start  with  the  assumption, 
alUiough  the  fact  is  not  expressly  shown, 
that  the  fee  title  to  tbe  streets  in  the  de- 
fendant dty  Is  In  the  municipality;  for 
that  Is  the  general  rule  in  this  state,  the  ex- 
ception being  in  certain  dtles  organized  at 
an  early  day  under  'spedal  charters.  This 
title  carries  with  It  the  obligation  to  keep 
the  streets  in  repair  free  from  obstructions 
and  nuisances,  and  In  a  reascMiably  safe  con- 
dition for  public  travel.  As  a  rule,  the  oc- 
cupant of  an  adjoining  building  has  no  ab- 
solute right  to  use  the  street  for  area  ways 
to  afford  either  access  or  light;  and  the 
doctrine  of  ancient  lights,  or  the  right  to 
light  or  air,  does  not  obtain  In  this  state. 
Cities  in  the  exercise  of  their  proper  func- 
tions may  grant  a  permit  for  the  use  of  its 
streets,  for  Ingress  and  egress  to  floors  be- 
low the  level  of  their  street;  but  sudi  a 
peimit  is  revocable  at  any  time  in  the  sound 
discretion  of  the  proper  governing  body.  Dn- 
buque  v.  Malon^,  9  Iowa,  4S0,  74  Am.  Dec. 
358;  Davis  et  aL  v.  Clinton,  60  Iowa,  685; 
Emerson  v.  Babcock,  66  Iowa,  257,  23  N.  W. 
C56,  55  Am.  R^.  273;  Lacy  v.  Oskaloosa, 
143  Iowa,  704,  121  N.  W.  542,  31  L.  B.  A. 
(N.  S.)  853;  Bennett  v.  Mount  Vernon,  124 
Iowa,  637,  100  N.  W.  349;  Kemp  v.  City 
of  Des  Moines,  125  Iowa,  640,  101  N.  W.  474 ; 
Perry  t.  Castner,  124  Iowa,  386,  100  N.  W. 
84,  66  L.  B.  A.  160,  2  Ann.  Cas.  363. 
In  the  Emerson  Case,  supra,  it  is  said: 
"The  •  *  •  title  to  the  streets  is  in  the 
incorporated  town,  and  no  private  person  has 
any  legal  right  to  erect  any  structure  therein  for 
the  purpose  of  carrying  on  his  private  business ; 
and  if,  having  done  so,  he  is  required  to  remove 
his  building  or  structure,  or  whatever  it  may 
be,  from  the  street,  he  has  no  cause  of  com- 
plaint. Be  is  deprived  of  no  right.  If  the 
plaintiff  was  permitted  to  maintain  his  scales  in 
the  street  for  a  time,  the  privilege  must  be  re- 
garded as  a  mere  license  which  may  be  termi- 
nated at  any  time,  and  it  is  immaterial  whether 
the  erection  in  the  street  amounts  to  a  nuisance. 
It  is  the  duty  of  the  town  authorities  to  keep 
the  streets  clear  and  unobstructed,  and  no  per- 
son has  the  right  to  take  and  hold  possession  of 
any  part  of  the  streets  for  any  private  purpose." 

Again,  in  Lacy's  Case,  this  court  said: 

"A  'street'  Is  a  public  way  from  side  to  side 
and  from  end  to  end,  and  any  private  use  there- 
of, which  in  any  degree  detracts  from,  binders, 
or  prevents  its  free  use  as  a  public  way  to  its 
full  extent,  is  within  the  meaning  of  the  law  an 
obstruction    or    incumbrance.      See    Quinn    v. 
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Baage,  188  Towa,  42fe,  114  N.  W.  206.  *  •  • 
The  public  streets  of  a  city  are  dedicated  to 
public  use  and  are  subject  to  tlie  management 
and  control  of  the  city  council;  but  that  body 
has  no  power  to  alien  or  otherwise  incumber 
such  streets  so  long  as  they  ate  •  •  • 
streets,  but  must  hold  them  in  trust  for  public 
use  only.  *  *  *  A  permanent  encroachment 
upon  a  public  street  for  a  private  purpose  is  a 
purpresture,  and  is  in  law  a  nuisance.  *  •  • 
A  permission  to  occupy  or  incumber  a  street  for 
private  purposes  must  be  considered  as  having 
been  accepted  with  full  knowledge  that  the  city 
is  without  power  to  "confer  a  permanent  right 
or  privilege  of  that  nature." 

Still  further.  In  Bennett's  Case,  supra,  we 
said: 

"Conceding  arguendo,  however,  that  the  town 
gave  him  permission,  or  that  it  impliedly  con- 
sented to  it  by  standing  by  and  seeing  the  work 
done,  we  have  to  iiiqnire  what  rights  it  gave 
him  or  his  grantee  in  the  premises.  There  is  no 
statute  in  this  state  authorizing  towns  to  grant 
to  individuals  the  right  to  the  use  of  their  streets 
for  private  purposes.  These  municipalities  hold 
their  streets  in  trust  for  the  public,  and  cannot 
put  them  to  any  use  inconsistent  with  street 
purposes.  They  have  no  implied  power  to  grant 
privileges  to  use  the  streets  for  private  pur- 
poses." 

These  quotations  show  the  ta-end  of  otir 
own  cases,  and  they  are  quite  generally  fol- 
lowed to  other  states,  where  the  fee  to  pub- 
lic streets  Is  In  the  city.  Sears  v.  City  of 
Chicago,  247  111.  204,  93  N.  B.  158,  139  Am. 
St.  Rep.  819,  20  Ann.  Cas.  639 ;  New  York  v. 
Knickerbocker  Trust  Co.,  62  Misc.  Rep.  222, 
102  N.  Y.  Supp.  900;  Tacoma  Co.  v.  Chicago, 
247  111.  192,  93  N.  B.  163,  31  L.  B.  A.  (N.  S.) 
SeS,  20  Ann.  Cas.  664 ;  Smith  t.  Leavenworth, 
16  Kan.  81;  Smith  y.  McDowell,  148  lU.  61, 
36  N.  B.  141,  22  L.  R.  A.  393;  Deshong  v. 
N.  Y.,  176  N,  Y.  476,  68  N.  B.  880;  Jorgensen 
y.  Squires,  144  N.  Y.  280,  38  N.  B.  373;  Dell 
Rapids  juerc.  Co.  v.  Dell  Rapids,  11  S.  D.  116, 
76  N.  W.  898,  74  Am.  St.  B^.  783. 

[4]  While  the  title  to  streets  and  alleys  in 
this  state  Is  as  a  rule  to  the  munidpality,  It 
Is  in  trust  for  the  public ;  and  the  city  can- 
not, in  the  absence  of  express  legislation,  do 
anything  which  will  deprive  the  public  of  its 
paramount  lights  to  the  thoroughfares.  It 
may  in  its  discretion  permit  excavations  un- 
der sidewalks,  and  In  its  streets  whldi  do  not 
Interfere  with  public  travel,  and  exact  com- 
pensation for  the  use  thereof,  and  may  also 
license  area  and  cellar  ways,  and  doubtless 
bay  wtodows  extendtog  over  streets  and  al- 
leys, provided  they  do  not  unnecessarily  to- 
terfere  with  the  rights  of  the  public;  but  no 
such  license  for  a  purely  private  purpose  is 
irrevocable.  The  same  power  which  grants 
the  privilege  may  also  recall  It;  and  If  one 
enters  upon  a  street  without  permission,  and 
makes  excavations  thereto,  and  erects  struc- 
tures thereover,  the  governtog  body  may  to 
Its  discretion  order  the  removal  of  the  ob- 
struction, or  the  doatog  up  of  the  excaya- 
tlons. 

[t]  As  the  doctrine  «f  ancient  lights  does 
not  obtato  to  this  state,  and  no  property  own- 
er is  compelled  when  erecttog  his  buUdtog  to 


afford  an  abutter  either  light  or  air,  there  Is 
nothing  to  plaintifTs  proposition  that  the 
areaway  to  question  should  not  be  closed  be- 
cause It  deprives  him  of  light  to  his  base- 
ment It  Is  admitted  both  In  testimony  and 
to  argument  that  platotiff  has  ample  togress 
and  egress  to  and  from  his  lot  by  the  other 
stairway,  which  also  extends  toto  a  public 
street,  and  no  reason  exists  for  preservtog  to 
him  the  use  of  the  other.  His  counsel,  while 
conceding  the  rules  hitherto  stated,  contend 
that,  because  of  the  necessities  and  needs  of 
such  areaways  in  large  cities,  we  should  now 
adopt  another  rule  and  uphold  the  right  to 
such  use  <st  the  streets,  and  announce  tbe 
doctrine  that  such  a  license  once  granted  is 
irrevocable  when  acted  upon,  or  when  money 
has  been  expended  on  the  faith,  that  the 
method  of  entrance  and  the  means  of  afford- 
ing light  would  be  permanent 

It  is  true  tliat  to  Perry  y.  Castaer,  124 
Iowa,  386,  100  N.  W.  84,  66  L.  B.  A.  160,  2 
Ann.  Cas.  363,  we  said  tliat  "to  the  congested 
portions  of  large  cities  the  use  of  basements 
are  of  great  value,  and  the  construction  of 
areaways  seem  to  be  a  necessity."  Whatever 
the  rule  for  large  cities,  it  cannot  be  made 
to  apply  to  the  case  to  hand,  for  the  reason 
that  no  necessity  which  the  law  recognizes, 
for  the  areaway,  is  shown.  It  is  not  needed 
for  access  to  the  basement,  and  at  most  was 
a  mere  convenience  to  platotiff. 

It  may  be  observed,  however,  that  some 
courts  seem  to  hold  Chat  the  larger  the  city, 
the  more  need  for  the  full  width  of  the  street 
unobstructed  by  opentogs,  bars,  or  other  im- 
pedimenta. Jorgensen  v.  Squires,  supra. 
Indeed,  the  tendency  of  both  legislative  en- 
actments and  judicial  decisions  Is  to  limit  the 
abutter  more,  and  more  specially  to  the  larg- 
er cities,  where  such  obstruction  tends  to  to- 
terfere  with  pedestrians  to  a  much  traveled 
street  McQuillan  on  Municipal  Corpora- 
tions; vol.  8,  !  1343  et  seq.,  and  cases  cited. 

Nothtog  decided  to  Perry  y.  Castner,  supra, 
runs  counter  to  these  vlewa  On  the  con- 
trary, to  80  far  as  it  says  anytldng  about 
the  rights  of  a  city  to  remove  such  obstruc- 
tions, it  is  to  Itoe  with  our  holdtog  here.  The 
trial  court  was  to  error  to  granting  the  de- 
cree, and  the  case  must  be  reversed  and  re- 
manded for  a  decree  to  harmony  with  this 
opinion. 

Reversed  and  remanded. 

LADD,  GAYNOB,  and  SALINGER,  JJ., 
concurring. 


VANDEWATEB  y.  CHICAGO,  R  L  &  P.  BY. 

CO.    (No.  20854.) 

(Supreme  Court  of  Iowa.     June  22,  1916.) 

1.  ElUNENT  DoxAin  «=>325  —  PowxKS  —  Rk- 

VXBSION. 

Code  1897.  g  1995,  gives  to  railway  corpo- 
rations the  rignt  to  take  and.  hold  real  estate 
necessary  for  the  construction  and  convenient 
use  of  its  railway.  '  Section  2016  declares  that 


^=»For  other  case*  aee  urn*  topic  and  KET-NUMBBR  In  all  K«7'-Namb«r«d  Dlgeata  and  Indexw 

Digitized  by  V^OOQIC 


lovai 


VANDEWATEB  T,  CB3DAQ0.  B.  L  <fe  f .  BT.  00, 


191 


whece  a  raQway,  constructed  •  in  whole  or  in 
part,  has  ceased  to  be  operated  for  more  than 
fire  years,  or  where  the  construction  haa  eom- 
menced,  and  the  worlc  ceased  and  has  not  been 
resamed  for  more  than  five  years,  or  where  any 
portion  has  not  been  operated  for  four  consecu- 
tire  years,  and  the  raiLi  and  rolling  stock  have 
been  removed,  it  shall  be  treated  as  abandoned, 
and  that  if  a  railway  shall  not  be  used  or  oper- 
ated for  eight  years  or  its  construction  has  been 
commenced  and  work  thereon  has  ceased  and 
has  not  in  good  faith  been  resumed  in  that  time, 
the  right  of  way  shall  revert  to  the  owner  of  the 
land  from  whom  it  was  taken.  Section  2016 
provides  that,  in  case  of  abandonment,  any  oth- 
er corporation  may  enter  upon  the  abandoned 
woric  and  acquire  the  right  of  way,  but  parties 
who  have  previously  received  compensation  for 
the  right  of  way  which  has  not  been  refunded 
shall  not  recover  a  second  time.  Held,  that  as 
the  right  of  a  railroad  company  to  condemn  pri- 
vate property  rests  upon  the  fact  that  the  tak- 
ing is  for  a  public  use,  the  land  taken  will,  if 
not  devoted  for  public  use,  revert  to  the  owner 
within  eight  years  after  construction,  having 
been  commenced,  shall  have  ceased,  6r  the  oper- 
ation of  the  road  shall  have  ceased. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §{  854-^856,  859;  Dec.  Dig. 
«=>325.1 

2.  Eminent  Dohain  «s»328— Powkbs  or  Bs- 

VEBSION. 

Where  a  railroad  company  began  the  con- 
struction of  a  proposed  line,  but  actual  work  did 
not  reach  plaintiff's  land,  which  had  been  con- 
demned, before  the  abandonment,  there  was  an 
actual  construction  within  Code  1897,  f  2015, 
declaring  that  an  abandonment  for  eight  years 
shall  work  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  880-864;  Dec.  Dig.  «=> 
323.1 

3.  Eminent  Domain  «=3325— Gondbknatioh 

„    T>  »•  y  EBTKfi 

Under  Code  1897,  {  2015,  declarfaig  that 
where  a  railroad  company,  having  begun  work, 
abandons  it  for  eight  years,  the  right  of  way 
riiaU  revert  to  the  owner,  in  case  of  such  aban- 
donment the  owner  need  not  return  the  com- 
pensation before  suing  to  quiet  his  title. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  864-858,  859 ;  Dec.  Dig. 
«S9325.] 

Deemer,  C.  J.,  and  Salinger,  J.,  dissenting. 

Appeal  from  District  Court,  Ad^lr  Count; ; 
W.  H.  Fahey,  Judge. 

Action  to  quiet  title  to  land  taken  la  con- 
demnation proceedings  for  railway  right  of 
way,  tbe  plaintiff  contending  tbat  the  de- 
fendant had  abandoned  aU  right  to  the  con- 
demned land  under  the  provisions  x>t  section 
2015  of  the  Code  of  1S97.  Decree  for  the 
plaintiff.    Defendant  appeals.    Affirmed. 

H.  J.  Chapman,  of  Greenfield  and  F.  W. 
Sargent  and  Bobt  J.  Bannister,  both  o<  Des 
Moines,  for  appellant  Mnsmaker  &  Wil- 
liamson, of  Oreenfleld,  for  appellee. 


6ATNOR,  3.  This  Is  an  action  In  equity 
to  quiet  title  to  a  piece  of  land  In  Adair 
coanty.  The  plaintiff  claims  to  be  the  owner 
of  this  land,  and  alleges  that  the  defendant 
company  makes  some  claim  to  It  adverse  to 
the  plaintiff;  that  whatever  interest  defend- 
ant may  have  had  in  the  land,  its  right  to 


assert  an  interest  is  now  barred  by  virtue 
of  section  2015  of  the  Code  of  Iowa.  Plain- 
tiff claims  tbat  he  is  the  owner  of  quite  a 
large  tract  of  land;  that  in  the  year  1903, 
the  defendant  company  caused  a  strip  100 
feet  wide,  across  plaintiff's  farm,  to  be  con- 
demned as  a  right  of  way  for  a  line  of  rail- 
road from  Wlnterset  to  Greenfield,  and  tbat 
the  work  of  c<Ki8tructlng  the  road  was  com- 
menced immediately  after  the  condemnation, 
but  was  abandoned  in  the  year  1903;  tbat 
the  road  was  never  finished,  used,  or  operat- 
ed, and  therefore  the  title  of  the  railroad 
company,  acquired  under  such  condemnation 
proceedings,  has  been  lost,  and  the  title  has 
reverted  to  the  plaintiff.  The  defendant 
first  assailed  the  petition  by  demurrer.  This 
being  overruled,  the  defendant  answered,  set- 
ting up  that  the  plaintiff  had  never  been  dis- 
turbed in  ills  possession;  tbat  the  construc- 
tiou.of  tibe  road  bad  never  been  commenced 
over  and  across  plaintiff's  land;  tbat  there- 
fore the  statute  of  limitations  bad,  not  com- 
menced to  run;  ttiat  the  plaintiff  bad  been 
paid  in  full  for  the  right  of  way,  and  never 
returned,  or  offered  to  return,  the  money  re- 
ceived for  it;  and  tbat  there  was  no  equity 
in  plaintiff's  claim.  Vjfoa  these  issues  the 
cause  was  tried  to  the  court,  and  decree  en- 
tered for  the  plaintiff,  quietius  title  as 
prayed. 

It  appears  without  dispute  tbat  the  de-. 
fendant  company  acquired  a  right  to  the 
piece  of  .land  in  controversy,  through  the  ex- 
ercise of  the  iKtwer  of  eminent  domain ;  that 
the  land  in  controversy  was  condemned,  by 
proper  proceedings,  for  the  use  of  the  rail- 
road company  for  the  building  of  a  line  of 
railway  between  Wlnterset  and  Greenfield; 
that  the  defendant  paid  to  the  plaintiff  the 
full  amount  of  the  damages  awarded.  It  ap- 
pears that,  after  the  defendant's  right  to  pro- 
ceed with  the  building  and  eonstructlon  of 
the  railroad  had  been  ascertained  and  deter- 
mined, and  the  damages  paid,  the  defendant 
commenced  the  construction  of  the  road. be- 
tween •  Wlnterset  and  plaintiff's  farm,  and 
did  work  upon  the  road,  in  the  way  of  con- 
struction, up  to  within  about  two  miles  of 
the  land  in  controversy;  that  ft  also  began 
the  construction  and  building  of  the  road- 
bed between  Greenfield  and  plaintiff's  land, 
and  within  about  a  mile  of  lie  land  in  con- 
troversy. Between  plaintiff's  farm  and  Wln- 
terset, there  was  about  10  miles  ot  grading 
and  work,  In  preparing  the  roadbed,  done. 
There  was  no  grading  and  no  work  done  on 
plaintUTs  land,  except  that  In  the  line  of  the 
right  of  way,  extending  over  plaintiff's  land, 
the  defendant  had  put  stakes,  marking  the 
right  of  way,  and  fixing  the  grades.  The 
land  In  question  Is  about  1%  acres.  The  big- 
gest part  of  the  road  between  Wlnterset  and 
the  land  tn  controversy  has  been  graded 
within  two  miles  of  plaintiff's  land.  Consid- 
erable grading  had  been  done  between  Green- 
field and  plalntUFs  land,  the  exact  amount  of 
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which  does  not  appear,  btit  It  did  not  reach 
within  a  mile  from  pJalntlfrs  land.  In  the 
fall  of  1903  the  railway  company  quit  the 
construction  of  the  road  from  Winterset  to 
Greenfield,  and  later  gathered  up  all  their 
material  on  the  right  of  way  used  for  con- 
struction purposes,  and  hauled  the  same 
away,  quit  the  construction  of  the  road,  and 
never  have  finished  or  used  the  same  for  rail- 
way purposes  since  1903;  that  no  part  of 
the  contemplated  railroad  from  Winterset 
to  Greenfield  was  ever  used  or  operated. 

Defendant  presents  three  propositions  for 
our  consideration,  which  it  cHaims  should  be 
answered  in  the  affirmative,  and,  being  so 
answered,  work  a  reversal  of  this  case: 
First.  There  can  be  no  abandonment  where 
there  has  been  no  commencement  of  con- 
struction. Second.  A  part  of  a  line  of  road 
can  be  abandoned  without  affecting  other 
parts.  Third.  The  plaintiff  has  never  been 
disturbed  in  his  possession. 

Defendant  says  the  construction  of  the 
road  never  having  been  commenced,  the  eight- 
year  period  for  reversion  does  not  apply. 
The  eight-year  limitation  which  works  a  re- 
version does  not  commence  to  run  until  after 
the  construction  of  the  road  has  t>een  com- 
menced and  then  abandoned. 

[1]  The  first  question  asked  by  appellant 
is,  Can  there  be  an  abandonment  of  right  of 
way  when  nothing  has  ever  been  done  to 
take  possession?  and  says: 

"This  involves  the  further  question  of  when, 
if  there  be  an  abandonment,  the  statutory  eight- 
year  period  begins  to  run,  and  this  in  turn  de- 
pends upon  the  meaning  of  the  words,  'when 
construction  is  commenced.'  " 

This,  the  defendant  says,  is  the  sole  ques- 
tion presented  by  this  api)eal  in  its  last 
analysis. 

The  right  of  eminent  domain  is  a  right  ex- 
clusively vested  in  the  sovereign  power.  Pri- 
vate property  can  only  be  taken  for  public 
use,  and  it  must  appear  afilrmatively  before 
private  property  of  an  Individual  can  be  taken 
against  his  will,  tliat  the  use  to  which  It  is 
put  is  a  public  use. 

Section  1995  gives  to  railway  corporations 
the  right  to  take  and  hold  so  much  real  e»- 
tate  as  may  be  necessary  for  the  location 
and  construction  or  convenient  use  of  its 
railways.  This  right  is  granted  it  by  the 
state^  and  it  is  granted  upon  the  theory  that 
railway  corporations  are  quasi  public  utili- 
ties; that  the  construction  of  these  roads  is 
for  the  convenience  and  welfare  of  the  pub- 
tic.  The  right  delegated  is  the  right  to  take 
private  proi)erty  and  hold  it  for  a  public  use, 
and  the  companies  are  subject  to  state  con- 
trol under  proper  legislation.  The  right  to 
take  and  the  right  to  hold  must  depend  upon 
the  initial  fact  that  the  property  is  taken  or 
held  for  public  use,  and  not  for  private  use, 
although  there  may  be  private  gain  in  the 
operation  of  the  road  itself. 

Section  2015  of  the  Code  provides: 

"Where  a  railway  constructed  in  whole  or 
In  part  has  ceased  to  be  operated  for  ntoie  than 


five  years;  or  where  the  conitruction  of  a 
railway  has  been  commenced  and  work  on  the 
same  has  ceased  and  hag  not,  in  good  faith, 
been  resumed  for  more  than  five  years,  and 
remains  unfinished;  or  where  any  portion  of 
any  such  railway  has  not  been  operated  for 
four  consecutive  years,  and  the  rails  and  rolling 
stock  have  been  wholly  removed  therefrom ;  it 
shall  be  treated  as  abnndoned,  and  all  rights  of 
the  person  or  corporation  constructing  or  operat- 
ing any  such  railway,  over  so  much  as  remains 
unfinished  or  from  which  the  rails  and  rolling 
stock  have  been  wholly  removed,  may  be  entered 
upon  and  appropriated  as  provided  in  the  next 
section.  If  the  railway  or  any  part  thereof 
shall  not  be  used  or  operated  for  a  period  of 
eight  years,  or  if,  its  construction  having  been 
commenced,  work  on  the  same  has  ceased  and 
has  not  been  in  good  faith  resumed  for  eight 
years,  the  right  ot  way,  including  the  roadbed, 
shall  revert  to  the  owner  of  the  land  from  which 
said  right  of  way  was  taken." 

Section  2016  provides: 

"In  case  of  abandonment,  as  provided  in  the 

preceding  section,  any  other  corporation  may 
enter  upon  such  abandoned  work,  or  any  part 
thereof,  and  acquire  the  right  of  way  over  the 
same,  and  the  right  to  any  unfinished  work  or 
grading  found  thereon,  and  the  title  thereto,  by 
proceeding  as  near  as  may  be  in  the  manner 
provided  m  this  chapter;  but  parties  who  have 
previously  received  compensation  in  any  form 
for  the  right  of  way  on  the  line  of  such  aband- 
oned railway,  wbicn  has  not  been  refunded  by 
them,  shall  not  be  permitted  to  recover  tbe 
second  time.  The  value  of  such  roadbed  and 
right  of  way,  excluding  the  work  done  thereon, 
when  taken  for  a  new  company,  shall  be  as- 
sessed for  the  benefit  of  the  former  company  or 
its  legal  representative." 

As  we  understand  and  interpret  these  stat> 
utes,  the  first  provisions  of  section  2015  may 
be  divided  as  follows:  Where  a  railway,  con- 
structed in  whole  or  in  part,  has  ceased  to  be 
operated  for  more  than  five  years,  the  right 
of  the  party  condemning  it  for  a  public  use 
and  the  rights  acquired  to  construct  a  rail- 
road for  a  public  use  are  to  be  treated  as 
abandoned  as  to  that  company,  and  this  is 
true  where  the  construction  of  the  road  has 
been  commenced,  and  work  on  the  same  has 
ceased,  and  has  not  in  good  faith  been  re- 
sumed for  more  than  five  years  and  remains 
unfinished  or  where  any  portion  of  such  rail- 
way has  not  been  operated  for  four  consecu- 
tive years,  and  tbe  rails  and  rolling  stock 
have  been  wholly  removed  therefrom. 

The  right  of  a  railroad  company  to  take 
private  property,  rests  upon  the  thought  that 
the  taking  is  for  a  public  use,  and  is  to  t>e 
devoted  to  a  public  use.  The  mere  taking  for 
a  public  use  serves  no  public  purpose.  The 
public  is  served  when  It  is  devoted  to  the 
use  on  which  the  right  to  take  depends. 
When  the  right  to  take  for  a  public  use  is 
given,  the  obligation  to  devote  it  to  a  public 
use  is  created,  and  that  it  will  be  so  used 
is  Implied.  The  Legislature  then,  when  it 
granted  to  railway  companies  the  right  to 
take  private  property  for  public  use,  un- 
doubtedly intended  that  it  should  be  put 
to  a  public  use  when  taken.  It  had  there- 
fore a  right  to  limit  the  time  in  which  the 
conipany,  as  a  pledge  of  good  faith  in  the 
taking,  should  devote  it  to  the  public  use 
for  which  it  was  taken,  and  had  a  -risht  to 
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aaj  to  thn  ooooMmy  exerdaliig  this  power: 
"Yoa  may  take  private  property  tot  a  public 
use.  bat  if  you  do  so,  you  mubt  devote  it  to  the 
puUic  use  for  which  it  was  taken.  It  you  fail 
to  do  this,  the  property  shall  revert  to  the  per- 
son from  whom  you  took  it," 

—and  the  state  did  aay  to  thia  company  and 
to  all  companies: 

"When  you  take  private  property  for  a  rail- 
way, cuid  the  railway,  or  any  iMut  thereof,  shall 
not  be  used  or  operated  for  a  period  of  ei|;ht 
years,  or  if,  having  commenced  its  construction 
yon  cease  to  work  it,  and  do  not  in  good  faith 
resume  the  work  for  eight  years,  th«  right  of 
way,  acquired  by  your  condemnation  proceed- 
ings, and  the  roadbed  shall  revert  to  the  original 
owner." 

The  statute  gives  to  the  condemning  com- 
pany eight  years  in  which  to  demonstrate  its 
good  faith  in  taking,  and  if  It  falls  to  do 
this  for  fire  years,  any  other  company  (the 
land  having  been  properly  condemned  for 
public  use)  may  enter  npon  the  condemned 
land  and  continue  the  work  and  devote  it 
to  the  nse  for  which  it  was  originally  taken. 
Bnt  If  neither  the  condemning  company,  nor 
any  other  company,  doies  avail  itself  of  the 
provision  and  demonstrate  Its  good  faith 'by 
complying  with  the  requirements  of  the  stat- 
ute, then  at  the  end  of  eight  years  the  right 
acquired  in  the  condemnation  proceedings 
will  be  deemed  to  have  been  abandoned,  and 
the  property  reverts  to  the  original  owner. 

Unquestionably  the  statute  ^ves  to  the 
condemning  company  eight  years  In  which 
to  demonstrate  its  good  faith  in  the  taking 
of  the  private  property  by  devoting  it  to  the 
public  use.  If,  after  five  years,  it  becomes 
apparent  from  its  conduct,  as  recited  in  the 
statute^  that  it  has  not  and  is  not  devoting 
it  to  the  public  use,  then  the  door  is  open  to 
any  other  company  to  come  In  and  complete 
the  puriMse  of  the  condemnation  by  devot- 
ing the  condemned  property  to  the  public 
nse  for  which  it  was  taken,  bnt  if  neither 
the  taker  nor  some  other  company  having 
authority  to  act  enters  upon  and  devotes  it 
to  the  public  purpose,  then  it  vrill  be  deemed 
that  the  public  purpose  for  which  it  was 
taken  has  been  abandoned,  and  the  property 
reverts. 

The  company  acquired  this  right  to  take 
this  property  through  the  state  and  under 
the  statute  hereinbefore  set  out  It  lost  its 
right  by  Its  failure  to  devote  It  to  the  pub- 
lic nse  for  which  it  was  taken.  Its  right  to 
take  came  from  the  state.  It  lost  its  right 
by  falling  to  comply  with  the  conditions  im- 
posed by  the  state  upon  the  exercise  of  its 
right  The  same  power  that  gave  the  right 
is  the  same  power  through  which  It  is  taken 
away. 

Section  2016  in  Its  provisions  has  relation 
to  the  first  part  of  section  2015.  The  last 
paragraph  of  section  2015  is  an  Independent 
provision,  limiting  the  right  of  a  railway 
company,  after  condemnation  proceedings,  to 
tight  years  In  which  to  use  and  operate  its 
road  and  In  which  to  devote  the  property 
taken  to  a  public  use.  It  expressly  says: 
153N.W.-13 


"If  the  railway  or  any  part  thereof  Aall  not 

be  used  or  operated  for  a  i>eriod  of  eight  years," 
the  right  oif  way,  including  the  roadbed,  shall 
revert  to  the  owner  of  the  land  from  which  it 
was  taken,  "or  if,  its  construction  having  been 
commenced,  work  on  the  same  has  ceased  and 
has  not  been  in  good  faith  resumed  for  eight 
years,"  the  land  reverts  to  the  original  owner. 

This,  we  think,  is  consistent  with  the  hold- 
ing In  Remey  v.  Iowa  Central  Ry.  Co.,  116 
Iowa,  133,  89  N.  W.  218;  Russell  v.  Ry.  Co., 
99  N.  W.  1131 ;  Gray  v.  Iowa  Central,  129 
Iowa,  68,  105  N.  W.  359. 

[2]  It  is  said  however,  that  the  eight-year 
statute  of  limitations  does  not  commence  to 
run  until  the  construction  has  been. actually 
commenced  and  work  thereafter  has  ceased 
and  has  not  been  continued  In  good  faith  or 
resumed.  This  railway  company  undertook 
to  build  a  road  from  Greenfield  to  Whiterset 
They  had  a  right  of  way  surveyed,  marked 
out  by  stakes.  Indicating  the  direction  of 
the  road,  the  territory  over  which  it  would 
pass,  and  its  limits.  To  construct  this  rail- 
way, it  was  necessary  to  commence  some- 
where. They  did  commence  at  Wlnterset, 
and,  as  we  take  it,  at  Greenfield,  and  con- 
structed a  roadbed  a  large  portion  of  the 
way  between  Wlnterset  and  the  land  lu  con- 
troversy, and  a  large  portion  of  the  roadbed 
between  Greenfield  and  this  land.  To  say 
that  they  had  not  commenced  the  construc- 
tion would  be  to  say  that  the  construction 
was  not  commenced  until  the  whole  roadbed 
had  been  built.  To  say  that  the  construc- 
tion of  a  railway  (to  start  the  limitation 
against  any  particular  landowner)  required 
that  the  building  of  some  portion  of  the  road 
had  been  commenced  on  bis  land  would  be 
an  unreasonable  limitation  on  the  words,  "its 
construction  having  been  commenced."  Its 
construction  means  the  construction  of  the 
contemplated  railway.  We  find  nothing  in 
this  point  made  by  appellant  and  it  is  not 
necessary  to  go  into  a  discussion  as  to  wheth- 
er the  stakes  on  plaintiff's  land  were  grade 
stakes  or  survey  stakes.  The  construction 
of  the  contemplated  road  had  been  com- 
menced. The  work  bad  ceased,  and  had  not 
been  resumed  in  good  faith  at  the  time  this 
action  was  commenced. 

[3]  It  is  next  contended  that  the  plaintiff 
is  not  entitled  to  maintain  this  action  be- 
cause he  has  not  refunded  the  money  re- 
ceived by  him  from  the  defendant  There 
is  no  provision  in  this  statute  for  the  refund- 
ing of  the  money  by  a  landowner,  in  the 
event  the  condemning  company  has  failed 
to  devote  the  condemned  property  to  the 
public  use  for  the  statutory  period.  Tbe 
company  simply  has  lost  Its  right  by  its 
failure  to  devote  the  land  to  the  purposes 
for  whidi  it  was  taken,  and  when  it  lost  its 
right  by  the  terms  of  the  statute,  the  land 
reverted  to  the  original  owner,  and  nothing 
can  be  added  to  the  plain  wording  of  the 
statute  by  construction. 

It  is  contended  that  the  holding  in  the 
Remey  Case  is  inconsistent  with  what  was 
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said  by  fbls  coart  in  NoU  v.  Ry.  Co.,  32 
Iowa,  68;  Dnbuque  &  Decorah  Ry.  Co.  v. 
Dlehl,  64  Iowa,  635,  21  N.  W.  117,  and  C,  M. 
&  St.  P.  Ry.  V.  Bean,  69  Iowa,  257,  28  N.  W. 
585.  As  to  this,  we  are  prepared  to  say 
that,  In  so  far  as  these  cases  are  Inconsist- 
ent with  the  boldlag  in  the  Remey  Case, 
they  are  hereby  overruled. 

The  main  questions  considered  are  so  ful- 
ly discussed  In  the  previous  case  of  Remey 
V.  Iowa  Central  Ry.  Co.,  supra,  that  we  do 
not  feel  that  anything  further  need  be  said, 
and  the  case  la  therefore  affirmed. 

Affirmed. 

lADD,  WEAVER,  BVANS,  and  PRES- 
TON, JJ.,  concaning. 

DEEMER,  O.  J.  (dissenting).  This  case  Is 
peculiar  in  Its  facts,  and  in  the  relief  asked 
and  granted.  It  appears  that  plaintiff,  who 
bas  in  no  manner  been  disturbed  in  his  pos- 
session of  a  strip  of  land  condemned  for  a 
railway,  and  who  received  full  compensation, 
not  only  for  the  strip,  bnt  for  all  damages 
incident  to  the  permanent  nse  of  the  right  of 
way,  for  railway  purposes,  is  permitted,  not 
only  to  nse  the  land,  but  to  have  his  title 
thereto  quieted  against  the  condemnor,  with- 
out any  proof  of  abandonment  by  the  rail- 
way company,  save  as  it  is  <dalmed  there 
was  an  abandonm«it  nnder  certain  sections 
of  the  Code,  to  which  reference  will  herein- 
after be  made,  notwithstanding  he  has  had 
full  payment  for  the  land  and  full  enjoyment, 
not  only  of  the  land,  but  of  the  money  paid 
him  therefor  as  well,  since  the  land  was 
sought  to  be  condemned. 

Plaintift  is  in  a  court  of  equity,  asking  that 
the  title  be  decreed  in  him  because  it  Is 
equitable  for  him  to  have  It  imder  the  cir- 
cumstances disclosed.  I  do  not  think  it  ei- 
ther right  or  equitable  that  he  should  have 
both  the  land  and  the  money ;  and,  unless 
there  be  some  expiasa  statutory  provision 
giving  it  to  him,  I  think  he  should  be  de- 
feated. 

Plaintiff  does  not  claim  an  abandonment 
save  under  section  2015  of  the  Code,  refer- 
red to  by  the  majority,  and  that  his  petition 
does  not  make  out  a  case  of  abandoxuuent 
under  the  general  law  Is  clear. 

In  the  absence  of  statute,  the  mere  fact 
that  a  railway  is  not  built  over  a  condemned 
strip  of  land  for  a  period  of  13  years  is  not 
an  abandonment  McClain  r.  C,  R.  I.  &  P. 
R.  R,  Co.,  90  Iowa,  646,  67  N.  W.  594 ;  Bar- 
low V.  C,  R.  L  &  P.  R.  R.  Co.,  29  Iowa,  276. 
And  this  is  especially  true,  where  the  owner 
of  the  servient  estate  does  no  act  to  prevent 
its  use.  Noll  ▼.  D.  B.  &  M.  R.  R.  Co.,  32 
Iowa,  66 ;  and  cases  dted. 

Plaintiff  has  done  nothing  to  prevent  the 
actual  use  of  the  land,  and  according  to  the 
testimony,  bas  never  been  disturbed  In  his 
possession.'    If  bis  claim  of  title  were  found- 


ed t>n  adverse  possession,  whlcb  preenmes  a 
grant,  his  action  would  necessarily  fall. 

II.  Bnt  it  is  said  that  sections  2015  and 
2016  entlUe  plaintiff  to  the  relief  demanded. 
These  sections  do  not,  to  my  mind,  cover  the 
case:  First,  because  work  was  never  com- 
menced Upon  the  strip  of  land  in  controver- 
sy; and,  second,  because  plaintiff  has  never 
refunded  the  purchase  price  of  the  land,  and 
is  therefore  not  entitled  to  "have  his  cake, 
and  eat  it  too." 

This  matter  has  been  thoroughly  consider- 
ed in  many  cases,  which  have  heretofore 
reached  this  court  in  other  forms,  and  they 
are  not  In  harmony.  See  cases  heretofore 
cited,  and  C,  M.  &  St  P.  R.  R.  Co.  v.  Bean, 
69  Iowa,  257,  28  N.  W.  585 ;  Dubuque  R.  R. 
V.  Diehl,  64  Iowa,  635,  21  N.  W.  117;  Remey 
V.  Railroad,  116  Iowa,  133,  89  N.  W.  218 ;  Fer- 
now  V.  Railroad,  75  Iowa,  526,  39  N.  W".  869. 
Other  cases,  not  officially  reported,  were  af- 
firmed by  operation  of  law,  because  of  an 
equal  division  of  the  court  My  views  upon 
the  statutes  now  under  consideration  are 
fujly  expressed  in  the  dissenting  opinion  in 
the  Remey  Case,  supra. 

But  aside  from  this,  our  difficulties  In  the 
past  are  not  necessarily  Involved  here.  This 
case  involves  the  single  proposition:  May  one 
who  has  had  full  pay  for  his  land,  taken  for 
railway  purposes,  after  the  lapse  of  eight 
years,  no  work  having  been  done  upon  the 
land  at  any  time,  have  his  money,  and  the 
use  thereof,  and  at  the  same  time  have  a  de- 
cree quietlrig  tlUe  to  the  land  Itself  on  the 
theory  that  he  has  again  become  the  owner 
of  it  by  reason  of  abandonment?  I  do  not 
think  there  is  any  case  so  holding,  and  am 
of  opinion  that  the  petition  should  have  been 
dismissed. 

I  would  therefore  reverse  the  Judgment 

SALINGER,  J.,  Join* 


STATE  ▼.   CESSNA.     (No.  30177.) 
(Supreme  Court  of  Iowa.     June  28,  1915.) 

1.  HouicioE  ®=>342— Appeai/— Habmlksb  Els- 

BOB. 

Accuied,  convicted  of  assault  with  intent 
to  do  great  bodily  harm,  cannot  complain  that 
the  evidence  showed  that  he  should  have  been 
convicted  of  assault  with  mtent  to  kill. 

[Ed.    Note.— For  other  cases,   see  Homicide 
Cent  Dig.  g  722;    Dec.  Dig.  <fc=>342.] 

2.  Assault  and  Battery  ^=67 — Cbiminai, 
Pbobbctttion— Defenses— DKTaNSK  or  Hab- 
itation. 

One  assaulted  in  his  habitation  need  not 
retreat  but  may  repel  force  with  force. 

FEjd.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  iS  96,  97 ;  Dec.  Dig.  «=9<J7.] 

3.  Assault  and  Baitkbt  «=>69— Criminai. 
Pbosecution— Dxfenbbb^Dbfbnsb  of  Hab- 
itation. 

One  unlawfully  in  a  dwelling  must  be 
warned  to  leave  before  the  occupant  may  use 
force  to  eject  him,  but  a  person  or  persona  en- 
tering  such   dwelling   witnout   right    vs   with 
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violenoe^  may  b«  repelled  or  ejected  -with  «U 
neceaaary  force,  and  without  warning. 

lEd.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ft  89-101;  Dec  Dig.  «S9 

4.  HomoiDE  «=»300— ABflAiriiT  with  an  In- 
TwiT—TBiAi/—lNST«tJCTioN— Necessity. 
In  a  prosecution  for  assault  with  intent  to 
murder,  where  an  erroneous  requested  instruc- 
tion on  the  issue,  raised  by  the  proof,  of  defense 
of  habitation,  served  to  call  the  attention  of  the 
court  thereto,  the  failure  of  the  court  to  submit 
such  issue  to  the  jury  under  a  proper  inatruc- 
tion  was  error. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {f  614,  816-820,  62^-630;  Dec  Dig. 
*=»300.] 

&.  AaaAWt  ARD  Battebt  «s9iftf-CKnaRAL 
Pbosboution— DsFENaBB— Dbfenbe  ov  Hab- 
itation. 

One  unaware  that  {wrsons  entering  his 
dwelling  are  oflBcers,  supposing  them  mere  in- 
truders, may  resort  to  such  force  to  eject  them 
as  a  reasonably  cautious  and  prudent  man 
would  use  nnder  like  circumstances,  without  in- 
curring criminal  reaponaibiUty. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {{  9»-101 ;    Dee.  Dig.  .^=> 
09.] 
6.  Cumin Ai.  Law  «=»813— iNSxaucnoHtf— Ab- 

STRACTNE8S. 

Instructions  should  be  concrete  aa  to  each 
issuable  fact  and  not  abstract 
.    [EU.   Note.— ^or    otlier    cases,    ace   Criminal 
Law.  Cent  Dig.  «  1979;  Dec.  Dig.  «=>818.} 

Appeal  from  District  Court,  Hamilton 
County ;  R.  M.  Wright,  Judge. 

The  defendant  was  accused  of  assault  with 
Intent  to  murder,  and  was  convicted  ol  an 
assault  with  Intent  to  do  great  bodily  In- 
jury.   He  apipeals.    Reversed. 

D.  0.  Chase  and  B.  Q.  Ranley,  both  of 
Webster  City,  for  apftellant.  0«one  Cos- 
aon,  Atty.  Gen.,  John  Fletcher,  Aset  Atty. 
Gen.,  and  O.  J.  Henderson,  Co.  Atty.,  of  Web- 
ster City,  for  appellee 


LADD,  J.  Tte  defendant,  vHth  his  family, 
resided  in  the  second  story  of  a  flat,  and  at 
about  9  o'clock  In  the  evening  of  October  29, 
1913,  Rufus  E.  Nelson,  sheriff  of  Hamilton 
eonnrty,  with  his  deputy,  G.  D.  Carl,  night 
policeman,  Bert  Williams,  and  Herman  Rut- 
ledge,  entered  from  the  hallway  a  room 
about  18  feet  long  and  12  feet  wide.  Im- 
mediately theireaftef,  defendant  came  In 
through  a  door  at  the  opposite  comer  and, 
according  to  the  testimony  of  Nelson,  said, 
"It's  me  you  are  looking  for.  Is  It?"  and 
pointed  an  army  gun  at  Carl,  who  cried, 
"Cessna,  don't  shoot"  Nelson  moved  a  little 
toward  him,  when  he  turned  the  gun  on  Nel- 
son, and,  as  some  of  the  witnesses  say,  the 
hammer  clicked  as  though  he  bad  pnlled  the 
trigger.  He  was  then  overpowered,  but,  aa 
is  said  by  witnesses  for  the  state,  told  his 
son  to  get  the  gun  and  "shoot  these  fellows," 
and  also  aaklDg  tot  a  knife,  declaring,  "I  will 

cot  tbe  gats  out  of  the  g  ■  ■  ■  d- b—  of  a 

b of  a  Norwegian."    No  information  had 

been  filed   against  the  defendant,   and   be 


was  not  Informed  by  the  sheriff  or  any  other 
of  those  present  that  they  were  officers, 
nie  evidence  on  behalf  of  the  state  tended 
to  show  that  the  defendant  was  not  Intoxi- 
cated, and  Robertson,  who  was  visiting  at 
tbe  place  with  defendant's  father-in-law,  tes- 
tified that,  before  the  officers  came,  defend- 
ant had  said  that,  "If  that  marshal  comes 
up  here  to-night,  I  am  going  to  kill  him.  I 
am  going  to  spill  bis  blood  on  this  floor." 

It  seems  that  Mrs.  Cessna  had  become 
frightened  because  of  defendant  having  been 
drinking  during  the  day,  and  had  called  the 
night  policeman.  On  the  other  hand,  de- 
fendant testified  that,  on  tbe  way  home  from 
doing  carpenter  work  the  day  previous,  he 
had  noticed  some  geese  flying,  and  conclud- 
ed to  take  his  rifle  with  him  to  see  If  he 
could  get  some  of  them ;  that  he  cleaned  up 
the  gun,  loaded  it  with  five  shells,  put  two 
quarts  of  whisky  in  his  suit  case  with  some 
tools,  but,  as  "it  was  kind  of  stormy,"  con- 
cluded not  to  go  out,  and  as  he  testified: 

"About  10  o'clock  that  morning,  when  I  found 
that  I  wasn't  going  back  to  work,!  opened  one 
of  the  quart  bottles  from  my  suit  case  and  be- 
gan drinking.  About  2  o'clock  I  lost  that  one, 
misplaced  it,  and  so  I  opened  the  other  one. 

He  testified  further  that  he  did  not  know 
bow  long  be  continued  drinking,  whether  he 
ate  dinner  or  supper  or  not,  and  that  he  had 
no  recollection  whatever  of  the  sheriff  and 
those  with  blm  having  come  to  his  house 
or  entered  the  room  or  of  anything  whatever 
that  occurred  there,  and  he  denied  having 
made  the  threat  testified  to  by  Robertson. 

[1]  I.  Several  questions  are  raised  in  the 
record,  and  the  first  of  these  is  that  the  evi- 
dence did  not  justify  a  conviction  of  the  par- 
ticular offense  of  assault  with  intent  to  in- 
flict great  bodily  injury ;  It  being  contended 
that,  as  the  gun  was  pointed  at  the  head  of 
the  sheriff,  he  must  have  intended  to  kill,  if 
he  entertained  any  Intent,  and  therefore 
could  not  have  been  guilty,  as  found  in  the 
verdict  But  the  sheriff  testified  that  "he 
pulled  the  gun  onto  Carl  and  onto  me,  and 
in  the  same  position  he  had  it  on  Carl,'*  and 
that  "he  pulled  thp  gun  onto  Carl."  Carl 
testified  that  the  gun  was  pointed  at  Nel- 
son's head  or  upper  part  of  bis  body  when 
he  snapped  tbe  trigger,  so  that  the  jury  was 
not  required  to  find  that  it  was  aimed  at  the 
sherilTs  head,  as  assumed  by  appellant 
There  was  room,  then,  to  find  his  purpose 
as  the  jury  found,  and  the  defendant  cannot 
well  complain  If  the  Jury  was  lenient  ip  con- 
victing him  of  a  lower  offense  than  it  might 
under  the  evidence. 

11.  Appellant  complains  of  the  refusal  to 
give  the  following  instruction: 

You  are  further  instructed  that  if  you  find 
that  the  sheriff  and  officers  summoned  a  posse 
of  citizens,  and  with  them  they  went  to  tbe 
home  of  defendant  and  while  there,  without  any 
warrant  for  his  arrest  and  while  defendant 
was  in  no  manner  violating  the  law,  and  i^ 
without  first  making  themselves  known  to  de- 
fendant and  informing  him  the  object  of  their 
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visit,  <hey  endeavored  to  overpower  and  take 
bim,  then  the  roistance  of  the  defendant  was 
not  unlawful,  and  if,  in  making  such  defense, 
defendant  pointed  a  gun  at  the  officers,  he  is  not 
guilty  of  assault  with  intent  to  murder,  or  as- 
sault with  intent  to  commit  manslaughter,  or 
assault  with  intent  to  do  great  bodily  injury, 
or  of  simple  assault,  and  must  therefore  be  ac- 
quitted by  you. 

[2-4]  Though  this  does  not  correctly  state 
the  law.  It  did  direct  the  attention  of  tbe 
oonrt  to  a  very  imiiortant  Issue,  which  was 
not  alluded  to  in  the  instructions.  The  de- 
fendant was  In  his  own  dwelling  and  not 
engaged  In  the  commission  of  any  offense. 
The  sheriff,  with  his  posse,  entered  in  the 
nighttime  without  any  intimation  as  to  tljelr 
purpose,  and,  as  might  have  been  found,  un- 
known by  deCmdant  to  have  been  officers  of 
tbe  law.  Had  tbe  sheriff  intended  to  arrest 
bim,  be  should,  if  afforded  -an  opi>ortunity 
so  to  do,  have  so  Informed  bim,  and  also  of 
tbe  cause  of  tbe  arrest,  of  his  authority  to 
to  do  so,  that  be  was  a  peace  officer,  and 
that  defendant  must  submit  Section  5199, 
Code.  Being  unaware  that  be  was  about  to 
be  arrested,  tbe  defendant  might  have  as- 
sumed that  tbe  sberlfl  and  bis  posse  were 
intruders  and  have  taken  such  reasonable 
precautions  to  protect  his  home  as  an  ordi- 
narily cautious  man  would  under  like  cir- 
cumstances. The  doctrine  that  every  man's 
bouse,  however  humble,  is  bis  castle,  and 
be  may  protect  it  against  invasions,  had  its 
origin  when  the  peace  of  the  body  politic,  as 
well  as  of  Individuals,  depended  on  the  main- 
tenance of  tbe  inviolability  of  houses  as 
castles,  and  it  still  exists  with  equal  reason 
for  the  maintenance  of  tbe  Inviolability  of 
bouses  as  homes.  1  Wharton's  Grim.  law, 
{  634.  A  person,  when  assaulted  In  his 
habitation.  Is  not  required  to  retreat,  but  may 
meet  force  wltb  force.  State  v.  Middeham,  62 
Iowa,  150,  17  N.  W.  446;  State  v.  Bennett, 
128  Iowa,  713, 105  N.  W.  324,  5  Ann.  Gas.  997. 
And  be  may  defend  bis  habitation,  not  as 
property,  but  because  this  may  be  necessary 
to  t^e  protection  of  himself  and  family. 
Tbe  principle  Is  well  expressed  in  State  v. 
Patterson,  45  Vt  308,  12  Am.  Rep.  200: 

"The  idea  that  is  embodied  in  tbe  expression 
that  a  man's  house  is  his  castle  is  not  that  it 
is  his  property,  and,  as  such,  he  has  the  right  to 
defend  and  protect  it  by  other  and  more  ^- 
treme  means  than  he  might  lawfully  use  to  de- 
fend and  protect  his  shop,  his  office,  or  bis 
bam.  The  sense  in  which  the  house  has  a  pecu- 
liar immunity  is  that  it  is  sacred  for  the  pro- 
tection of  his  person  and  of  his  family.  An 
assault  on  tbe  house  can  be  regarded  as  an  as- 
sault on  the  person  only  in  case  the  purpose 
of  such  an  assault  be  Injury  to  the  person  of 
the  occupant  or  membeis  of  his  family,  and,  in 
order  to  accomplish  this,  the  assailant  attacks 
the  castle  in  order  to  reach  the  inmates.  In  this 
view,  it  is  said  and  settled  that,  in  such  case, 
the  iiamate  need  not  flee  from  his  house  in  order 
to  escape  from  being  injured  by  the  assailant, 
but  he  may  meet  him  at  the  threshhold,  and  pre- 
vent him  from  breaking  in  by  any  means  ren- 
dered necessary  by  the  exigency,  and  upon  the 
same  ground  and  reason  as  one  may  defend  him- 
self from  peril  of  life,  or  great  bodily  harm,  by 


means  fatal  to  tbe  assailant.  If  rendered  nece»- 
sary  by  the  exigency  of  the  assault" 

Of  course,  one  who  is  lawfully  in  a  habita- 
tion must  have  warning  to  leave  before  force 
may  lawfully  be  applied,  bat,  this  having 
been  done,  force  reasonably  and  apparoitly 
necessary  to  expel  may  be  resorted  to.  But 
if  the  person  or  persons  entering  or  who  have 
entered  are  intruders  and  violent,  and  there 
without  right,  then  ancb  warning  la  not  es- 
sentlal,  and  the  same  rule  with  respect  to 
the  application  of  force  is  applicable.  Tbe 
rules  are  accurate  stated  In  1  Bishop's  New 
Crim.  L.  {  859: 

"If  a  man  entem  another's  dwelling  house 
peaceably  on  an  implied  license,  he  cannot  be 
ejected,  except  on  request  to  leave,  followed  by 
no  more  than  the  necessary  and  proper  force, 
even  though  misbehaving  himself  therein.  Xet, 
if  the  entry  itself  is  with  violence  or  is  opposed, 
no  request  to  depart  need  precede  the  act  of 
turning  out  since  the  trespasser  knows,  as  well 
without  express  words  as  with,  that  his  absence 
is  desired." 

[5]  The  Jury  might  have  concluded  that 
defendant  was  unaware  that  the  persons  en- 
tering were  ofBcers,  and  supposed  tbem  mere 
intruders,  and,  If  so,  should  have  heea.  in- 
structed that.  If  they  so  found,  defendant 
might,  in  repelling  than  from  bis  dwelling, 
resort  to  such  force  as  a  reasonably  cau- 
tious and  prudent  man  would  have  done  un- 
der like  circumstances,  and  that  if  defend- 
ant so  did,  and  did  what  such  a  man  would 
have  done,  be  should  be  acquitted;  and  on 
the  other  band,  if  excessive  force  was  used, 
or  If  such  cautious  and  prudent  person  would 
not  make  use  of  the  gun  as  defendant  did, 
the  defendant  should  have  been  convicted. 
The  record  in  view  of  the  leqnest  waa  such 
as  to  exact  the  submission  of  this  Issue  to 
tbe  jury,  and  the  omission  so  to  do  was  error. 

[I]  In  view  of  another  trial,  It  is  suggest- 
ed that  the  Jury  be  Instructed  concretely  in- 
stead of  abstractly  as  to  the  Intent  with 
which  defendant  may  have  acted. 

Reversed. 

DEEMER,  C.  X,  and  OAXNOB  and  SAI.- 
INGER,  JJ.,  concur. 


THOMPSON  V,  THOMPSON.     (No.  2D498.)t 
(Supreme  Court  of  Iowa.    June  19,  1916.) 

1.  Gists  QsaSl— Dxkdb  or  Oiri>— Vauditt. 

An  instrument  whereby  deceased  made  a 
gift  of  notes  to  his  son,  is  not  necessarily  invali- 
dated by  the  subsequent  execution  of  a  power  of 
attorney,  authorising  tbe  donee  to  collect  the 
notes,  especially  as  assignments  absolutely  con- 
veying title  to  the  notes  were  executed  at  the 
same  time. 

[Ed.  Note.— Poc  other  cases,  see  Gifts,  Cent 
Dig.  {{  58-62;   Dec.  Dig.  «8=»31.] 

2.  Gifts  <S=331— Mode  or  Gin. 

Where  a  power  of  attorney  to  collect  notes 
was  intended  by  the  donor  as  a  means  of  making 
a  gift  of  them,  sucE  means  are  valid. 

[Ed.  Note.— For  other  cases,  see  Gifts,  C«it 
Dig.  Kg  5»-62;   Dec.  Dig:  <g=331.] 


#s>For  other  eases  ■••same  topic  and  KEY -NUMBER  In  all  Key-Nnmrbered  Dlgnu  and  iDdexss 

TBebearlng  denied  October  2.  MUtjig,,^^  byCoOgle 


lOWB) 


TBOdlPSON  T.  THOMPSOK 


197 


3.  GDTS  «Eai31-^>KLIVKBT. 

Where  defendant  claimed  a  gift  of  notei,  and 
after  the  execution  of  a  power  of  attorney,  au- 
thorizing him  to  collect  them,  he  returned  them 
to  a  bank,  receiving  a  receipt  therefor,  there 
was  an  absolute  delivery. 

(Ed  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  H  58-62 ;    Dec.  Dig.  «=>31.] 

4.  GiPTs  «=31— Delivebt— Erraor. 

Delivery  of  notes  to  an  attorney  in  fact  to 
collect  does  not  show  a  gift,  although  if  a  gift 
was  intended,  the  delivery  effectuated  it. 

[EJd.  N«yte.— For  other  cases,  'see  Gifts,  Cenb 
Dig.  tt  68-fl2;   Dec.  Dig.  <S=31.] 
6.  Gifts  «=»51— Instructions— Pbopeibty. 

Where  it  was  claimed  that  deceased  gave 
defendant  the  notes  involved,  an  instruction 
which  instead  of  submitting  that  issue  to  the 
jury,  submitted  the  question  whether,  after  de- 
ceased had  delivered  tiiem  to  defendant,  he  could 
have  collected  the  proceeds  was  misleading. 

[Ed.  Mote.— For  other  cases,  see  Gifts,  Cent 
Dig.  f  102;    Dec.  Dig.  «=351.] 

&  Triai,  «=9l91— Instructions— Pbopbiety. 

An  instruction  which  assumed  as  a  matter 
of  fact  a  question  which  was  in  issue,  is  errone- 
ous. 

JEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  420-431,  435 ;    Dec.  Dig.  «=>191.] 

Ai>peal  from  District  Oonrt,  Wapello  Coun- 
ty ;  Francis  M.  Hunter,  Judge. 

Action  at  law  by  the  admlnistiatrix  of  fbe 
estate  of  Edward  C.  Thompscn  against  the 
defoidant  to  recover  for  the  alleged  conver- 
sion of  certain  five  notes,  the  prcfMrty  of  the 
decedent.  Defendant  admitted  the  iwssesslon 
of  the  notes  and  appropriation  thereof  to  his 
own  nse,  bnt  denied  the  conversion  and  set 
up  a  written  indorsement  and  assignment  of 
eadi  of  the  same  by  the  decedent  to  himself.. 
There  was  a  verdict  for  the  pkdntifC  The 
defendant  api>eals.    Reversed. 

GUmore  &  Moon,  of  Ottumwa,  for  appel- 
lant John  W.  Lewis  and  llsdale  &  Helndel, 
all  of  Ottumwa,  for  appellee. 

EYANS,  J.  This  case  has  one  unique  fea- 
ture. The  defendant  filed  a  motion  for  a  new 
trial,  based  in  part  upon  newly  discovered 
evidence.  The  newly  discovered  evidence  was 
that  of  the  plaintiff  herself.  Defendant's  mo- 
tion for  a  new  trial  was  supported  by  the 
affidavit  of  the  plaintiff,  wherein  the  facts 
Involved  In  the  controversy  were  set  forth  as 
the  plaintiff  claimed  them  to  be.  Such  facts 
supported  the  contentions  of  the  defendant 
upon  tlie  merits  of  the  case.  This  motion 
was  resisted  by  plaintiff's  counsel  on  the 
ground  of  want  of  diligence  and  other 
grounds.  The  plaintiff.  Prudence  B.  Thomp- 
son, Is  the  widow  of  the  decedent  and  the 
mother  of  the  defendant.  The  defendant  is 
the  son  of  decedent  Other  heirs  of  the  de- 
cedent are  a  daughter  and  certain  children  of 
a  deceased  son.  Originally  Watson  Enyart 
was  ai^ointed  administrator  of  the  estate. 
He  instituted  this  suit  Shortly  before  the 
trial,  however,  he  resigned,  and  Prudence  B. 
Thompson  was  appointed  In  his  stead.  The 
cose  proceeded  In  her  name  In  charge  of  the 


same  coonseL  She  did  not  testify  upon  the 
trial,  nor  personally  appear  therela.  There 
was  an  oral  understanding  between  the  oppos- 
ing counsel  that  because  of  her  weak  condi- 
tion she  would  not  be  called  by  either  party.  - 
This  accounts  in  part  for  the  somewhat  anom- 
alous situation  here  presented.  The  real  par- 
ties interested  In  the  prosecution  other  than 
the  plaintiff  and  defendant  are  of  course  the 
other  heirs.  This  feature  of  the  case  is  re- 
ferred to  here  because  it  explains  some  ap- 
parent inconsistencies  of  the  parties  at  vari- 
ous points  In  the  case. 

Because  of  our  conclusions  upon  ottier  fea- 
tures of  the  case  we  do  not  undertake  to 
pass  upon  the  sufficiency  of  the  showing  of 
newly  discovered  evidence  as  a  ground  for  a 
new  triaL 

Edward  C.  Thompson  died  November  12, 
1909.  Some  time  prior  to  his  death  be  was 
possessed  of  certain  personal  property,  con- 
sisting of  certain  notes  and  money  in  bank, 
which  is  set  forth  in  the  plaintiff's  abstract 
as  follows: 
One  by  Abble  O.  and  Eugene  Ber- 

trock 9    600  00 

.Tennie  McShane 1,500  00 

3.  J.  Beall 2,500  00 

A.  I.  and  Endora  Marstou 1,500  00 

Lottie   H.   Allen 750  00 

F.  M.  and  J.  S.  Reno 300  00 

Note,  maker  unknown 100  00 

Money  in  bank 450  00 

17,700  00 
The  controversy  between  the  parties  arises 
over  the  ownership  ol  the  first  five  notes 
enumerated  above.  Tlie  defendant  makes  no 
claim  to  the  last  three  Items.  Each  of  the 
five  notes  in  question  was  secured  by  a  mort- 
gage on  real  estate.  The  decedent  had  been 
ill  for  some  time  prior  to  his  death.  On  the 
first  or  second  day  of  January,  1909,  he  call- 
ed In  two  friends  to  witness  a  proposed  trans- 
actica  on  his  part  and  to  aid  him  therein. 
These  were  Allen  and  McDowell.  At  that 
time  he  executed  the  following  paper,  which 
is  known  in  the  record  as  Exhibit  A: 

"Agency,  Iowa,  Jan.  Ist  1009. 
"This  is  to  certify  that  I  have  this  day  trans- 
ferred to  A.  P.  Thompson,  my  son,  all  my  notes 
and  mortgages  that  are  now  in  my  possession 
and  owned  by  me.    For  to  dispose  of  as  he  sees 
fit,  and  to  transact  any  other  business  as  he 
may  see  iit  in  the  premises. 
"Signed  by  me  this  1st  day  of  Jany.,  1909. 
"B.  C,  Thompson." 

This  paper  was  prepared  by  Allen  and  was 
sworn  to  by  the  decedent  before  Allen  as  a 
notary  pubUc.    At  the  same  time  he  indorsed 
the  five  notes  in  question  as  follows: 
"Pay  to  the  order  of  A.  P.  Thompson. 

"[Signed]  B.  C.  Thompaon." 

The  actual  writing  of  this  indorsement  was 
done  by  Mrs.  Thompson  (the  plaintiff  herrfn) 
under  the  direction  of  the  decedent.  Allen 
and  McDowell  both  testified,  in  substance, 
that  he  stated  that  he  intended  to  give  such 
notes  to  the  defendant  (who  Is  generally  re- 
ferred to  in  the  testimony  as  Gussie).     The 
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defendant  was  not  present  at  this  time,  nor 
did  he  know  anything  about  thla  transac- 
tion until  October  2l8t  following.  Nothing 
further  was  done  by  the  decedent  until  such 
later  data  On  October  2l8t  following,  he 
sent  for  Watson  Enyart,  cashier  of  the  bank 
where  he  transacted  his  business  In  the  town 
of  Agency,  who  came  to  his  home  at  such  re- 
quest What  actually  transpired  on  that  day 
In  the  way  of  oral  conversation  is  in  dispute. 
Enyart  testified  as  a  witness  for  the  plalntUI 
as  follows: 

"He  said:  'Watson,  I  am  getting  old  and  not 
able  to  get  around  in  good  shape.  I  want  you 
to  draw  me  a  paper,  draw  up  some  article  so 
my  son  Gussie  here  can  transact  my  business 
and  look  after  my  affairs' — and  he  produced  an 
article,  a  sort  of  power  of  attorney.  He  pro- 
duced a  paper  and  said  it  had  been  drawn  up 
a  year  before,  but  he  bad  never  had  occasion  to 
use  it,  and  he  showed  it  to  me,  and  wanted  to 
know  if  that  would  do.  I  looked  it  over,  and 
I  told  him  I  was  not  enough  of  an  attorney  to 
tell  whether  it  was  exact  or  not,  but  that  I  had 
a  book  of  forma  up  to  the  bank  that  I  used  on 
such  occasions,  and  that  I  could  copy  one  out 
of  that  if  he  would  like.  He  said:  'Well,  you 
do  that  for  me.'  Well,  I  told  him  I  would  have 
to  go  back  to  the  bank  in  order  to  do  that,  and 
ao  1  left  and  went  back  to  the  bank  and  copied 
a  power  of  attorney  on  the  typewriter  and 
fetched  it  down  along  with  my  notary*  seal  and 
such  papers  that  I  have  to  carry  in  a  bi^  book 
that  I  have  when  I  go  out  on  a  notary  job.  I 
tool^  to  his  house  some  blank  assignments,  my 
receipt  book  and  my  seal.  I  also  took  some 
notes  and  mortgages  that  he  had  left  in  the 
bank.  It  was  afternoon  when  I  got  down  to 
the  house  the  second  time.  •  •  •  1  read  to 
him  the  power  of  attorney  that  I  had  drawn 
up,  and  he  said  that  that  was  all  ri^bt  and  he 
signed  it  and  I  i>ut  my  seal  on  it,  then,  I 
stated  to  him  that  in  order  that  Gussie  Thomp- 
son might  be  able  to  release  these  mortgages 
without  any  trouble,  it  would  not  be  a  bad 
idea  to  have  these  assignments,  and  the  assign- 
menta  were  made  out  after  we  got  through,  and 
the  old  gentleman  told  me  to  take  the  notes 
back  to  the  bank,  as  I  knew  these  people  and 
they  were  in  the  habit  of  paying  the  interest 
there,  and  I  gathered  up  the  notes,  and  Gussie 
Thompson  asked  me  about  the  assignments— 
what  he  was  to  do  with  them— and  I  told  him 
it  would  be  better  for  him  to  take  them  to  the 
courthouse  and  have  them  recorded,  and  I  left 
the  power  of  attorney  and  the  assignments  with 
him.  I  took  the  notes  and  mortgages  back  to 
the  bank.  The  defendant  said  nothing  to  me 
about  what  I  should  or  should  not  do  with  the 
notes  and  mortgages.  Exhibit  A  is  the  paper 
the  old  man  showed  me  when  I  went  down  there 
in  Uie  forenoon,  the  paper  which  be  had  had 
drawn  up  a  year  before  and  bad  never  used, 
and  asked  if  it  would  do.  *  *  *  After  sign- 
ing the  power  of  attorney,  Edward  G.  Thompson 
directed  one  of  liis  grknddaughters  to  sign  these 
papers,  these  assignments.  Then  he  acknowl- 
edged them  as  his  signatures.  I  am  not  able  to 
say  which  one  of  bis  granddaughters  it  was. 
The  notes  and  mortgages  remained  at  the  bank 
from  that  time  until  after  the  old  gentleman's 
deatli.  ♦  •  •  There  were  five  assignments 
in  all.  I  think  I  filled  them  out  in  the  bank,  all 
except  acknowledgments.  I  suggested  these  as- 
signments. I  left  the  power  of  attorney,  Ex- 
hihit  B,  and  these  assi^ments,  on  the  table 
there  where  we  were  doing  the  writing,  in  B. 
C.  Thompson's  house  in  Agency.  The  defend- 
ant was  present  there  when  I  left  them.  Ex- 
hibit B  was  the  first  paper  signed,  and  the  as- 
signments were  signed  immediately  following. 
I  did  not  see  defendant,  or  any  one  else  than 
myself,  from  the  day  I  took  these  notes  and 


mortgages  back  to  the  brink  until  after  the  old 
man's  death ;   have  anything  to  do  with  them." 

The  paper  then  signed  by  the  decedent  is 
known  In  this  record  as  Exhibit  B,  and  U 
as  follows: 

"Agency,  Iowa. 

"Know  all  men  by  these  presents,  that  I,  E. 
C.  Thompson,  of  Agency,  Iowa,  Wapello  coun- 
ty, have  made,  constituted  and  appointed  and 
by  these  presents  do  make,  constitute  and  ap- 
point my  son,  A.  P.  Thompson,  my  true  and 
lawful  agent  for  the  purpose  of  transacting  my 
business,  as,  paying  out,  and  collecting,  in,  mon- 
eys, signing  checks,  releasing  mortgages,  and 
loaning  of  my  money,  giving  and  granting  un- 
to my  said  agent  full  power  and  authority  to 
do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done 
in  and  about  the  premises  as  fully  to  all  intents 
and  purposes,  as  I  might  or  could  do  if  person- 
ally present 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  21st  day  of  October,  1909. 

"L  Signed]  E.  C.  Thompson." 

Formal  written  assignments  of  the  mort- 
gages also  were  executed,  and  all  papers  that 
day  signed  were  similarly  acknowledged  be- 
fore Enyart  as  a  notary  public.  In  addition 
to  the  foregoing  It  was  admitted  by  Enyart 
on  cross-examination  that  he  executed  to  the 
defendant  a  separate  written  receipt  for  eadi 
of  the  five  notes  now  in  controversy,  and  that 
this  was  done  then  and  there  in  the  presence 
of  the  decedent  He  also  testified  on  croas- 
examinatlon: 

"I  would  not  say  that  I  did  receive  these 
notes  from  the  defendant  on  October  21st  They 
were  lying  on  the  table  there.  I  could  not  say 
I  received  them  from  the  hands  of  either  man ; 
they  were  lying  on  the  table,  and  Mr.  (ESdward 
C)  Thompson  told  me  I  had  better  take  Uiem 
back  to  the  bank,  and  he  turned  to  tiis  son  and 
said,  'Tou  better  have  him  take  them  back  to 
the  bank.'  After  he  spoke  to  me,  the  old  man 
said  to  his  boy,  'You  had  better  let  him  take 
them  back  to  the  bank,'  that  in  substance.  Gua- 
sie  [the  defendant]  did  let  me  take  them  back  to 
the  bank,  and  I  gave  him  these  receipts  at  the 
time.  ♦  ♦  *  when  I  drew  this  power  of  at- 
torney (Exhibit  B)  I  was  of  the  opinion  that 
that  in  Itself  was  not  sufficient  to  enable  the  de- 
fendant, as  the  old  man's  agent,  to  release  mort- 
gages. I  did  not  know  much  about  the  law  on 
the  subject  but  I  was  going  a  good  deal  by  what 
I  had  to  do  when  I  wanted  to  release  a  mortgage. 
I  never  acted  under  a  power  of  attorney,  and 
am  not  familiar  with  its  use  in  generuL  There 
was  no  way  to  release  these  mortgages  is  the 
reason  I  told  tiim  so  that  he  would  not  have  any 
trouble    in    releasing    these    mortgages.    I    ex- 

Elained  to  Mr.  [Edward  C.]  Thompson  that  if 
e  made  the  assignments  to  Gussie  and  had 
them  recorded  that  Gussie  oould  go  there  in  per- 
son and  release  these  mortgages." 

On  redirect  examination  he  testified  as  fol- 
lows: 

"The  defendant  did  not  say  anything  to  me 
that  day  in  the  way  of  ordei-ing  or  instructing 
me  about  what  I  should  do  with  the  notes  and 
mortgagea  When  I  started  out  I  left  the  power 
of  attorney  and  assignments  there,  and  Gussie 
turned  to  me  and  said,  'What  shall  I  do  with 
these?*  I  told  him  I  thought  it  would  be  better 
to  record  them." 

On  the  other  hand  there  was  testimony  ou 
behalf  of  defendant  of  other  witnesses  who 
were  present  <m  October  21st,  to  the  effect 
that  the  decedent  said  he  wanted  to  give  the 
notes  In  questioDi  to  bis  son  Oussie,  and  that 
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as  be  read  the-  paper  Bxbtbit'  B  when  pre- 
sented to  blm  by  Enyart  be  said  it  was  not 
"strong  enough."  There  is  no  claim  that 
the  decedent  ever  attempted  to  exerdse  any 
dominion  over  the  property  after  that  date, 
nor,  on  the  other  hand,  was  there  any  af- 
flrmatlTe  act  done  in  relation  thereto  by  the 
defendant  after  October  2l8t,  and  before  the 
death  of  his  tether.  The  oral  evidence  on 
behalf  of  the  defendant  was  sufficient  to  sus- 
tain a  finding  that  the  transaction  of  Octo- 
ber 21st  was  Intended  by  the  decedent  to 
consummate  a  gift  of  the  five  notes  in  ques- 
tion to  his  son.  On  the  other  hand,  the  oral 
eyldenee  of  Enyart  on  behalf  of  the  plaintiff 
was  Bufflcient  to  sustain  a  finding  that  such 
transaction  was  Intended  to  clothe  the  de- 
fendant only  with  the  power  of  an  attorney 
in  fact,  and  for  the. purpose  of  enabling  him 
to  transact  the  business  of  the  decedent 
The  ultimate  merits  of  the  case  rest  upon 
the  question  of  whether  or  not  the  decedent 
Intended  a  gift  to  his  son. 

[1]  The  theory  of  the  plaintiff  appellee  was 
and  is  that  the  paper  ElQchlblt  B  was  the 
"controlling"  paper  of  the  case,  and  that  it 
cannot  be  contradicted,  either  by  the  oral 
evidence  or  by  the  other  instruments;  tliat 
the  other  instruments  must  be  construed  so 
as  to  support  it,  and  all  oral  evidence  incon- 
sistent therewith  must  be  rejected ;  that  Ex- 
hibit A  should  be  rejected  because  it  never 
went  into  effect,  and  because  it  was  super- 
seded by  the  subsequent  instrument  Exhibit 
B.  In  a  general  way  this  theory  was  adopt- 
ed in  the  instructions.  The  theory  thus  put 
forward  Is  somewhat  misleading.  It  may  be 
assumed  that  Exhibit  B  may  not  be  contra- 
dicted by  oral  evidence.  The  same  rule  ap- 
plies, however,  to  the  other  written  instru- 
ments. The  mere  fact  that  Exhibit  B  was 
executed  subsequently  to  Exhibit  A  Is  not 
of  Itself  satficient  to  render  Exhibit  A  nuga- 
tory. Otherwise  Exhibit  B  might  itself  be 
deemed  nugatory  because  of  the  subsequent 
execution  of  the  written  assignments  of  the 
notes  and  mortgages.  These  were  absolutely 
unconditional  in  form.  The  oral  evidence  of 
gift  was  admittedly  not  Inconsistent  with  any 
written  instrument  introduced  in  evidence, 
unless  it  be  Bxhlblt  B.  Clearly  it  was  not 
inconsistent  with  Exhibit  A,  nor  with  the 
indorsements  on  the  backs  of  the  notes ;  nor 
with  the  written  assignments  of  the  notes 
and  mortgages;  nor  with  the  receipts  exe- 
cuted by  Enyart  to  the  defendant.  Was  it 
necessarily  inconsistent  with  the  power  of 
attorney  EL-chlblt  B7  We  think  not,  and  for 
two  reasons: 

(1)  The  power  of  attorney  was  general  in 
its  terms,  and  was  capable  of  application  to 
tlie  other  notes  of  the  decedent  and  to  the 
money  in  the  bank.  It  did  not  purport  to 
apply  to  the  specific  notes  in  this  contro- 
versy. 

[2]  (2)  Assuming  that  the  decedent  really 
Intended  to  make  a  gift  of  the  notes  in  ques- 
tion, we  see  no  Insuperable  reason  why  it 


ntlgbt  not  be  shown  by  oral  evidence  that  a 
formal  power  of  attorney  was  executed  as 
a  means  of  effectuating  the  ^ft.  It  would 
be  an  awkward  means,  it  is  true,  but  if  it 
were  shown  that  it  was  a<:tualiy  adopted  for 
that  purpose,  we  see  no  reason  why  it  should 
not  be  deemed  effective  to  that  end.  It  was 
so  held  expressly  in  Murphy  v.  Bordwell,  88 
Minn.  54,  85  N.  W.  915,  52  L.  R.  A.  849,  85 
Am.  St.  Bep.  454.  We  are  of  the  opinion, 
therefore,  that  none  of  the  written  instru- 
ments appearing  in  this  record  were  necessa- 
rily Inconsistent  with  the  alleged  intent  on 
the  part  of  the  decedent  to  make  a  gift  of 
these  certain  notes  to  his  son;  and  this  is 
so  whether  these  instruments  be  considered 
separately  or  as  parts  of  one  transaction. 

On  the  other  hand  there  is  no  statement  in 
any  of  such  written  instruments  whereby 
the  decedent  purported  to  make  a  gift  of 
these  notes  as  distinguished  from  a  mere 
transfer  thereof.  It  follows  that  it  was  com- 
petent for  the  plaintiff  to  show  by  oral  evi- 
dence that  the  several  instruments  were  in- 
tended to.  constitute  one  instrument,  and 
were  in  effect  one  transaction,  and  that  the 
real  purpose  thereof  was  to  clothe  the  de- 
fendant with  fall  power  as  an  attorney  in 
fact  The  ultimate  question  between  the 
parties  is:  Did  the  defendant  receive  these 
notes  as  a  donee  or  as  an  attorney  in  fact? 
This  question  is  not  conclusively  answered 
by  any  written  Instrument  While  it  is  true 
that  the  written  assignments  and  indorse- 
ments on  the  back  of  the  notes  would  pre- 
sent a  good  defense  to  a  mere  claim  of  con- 
version of  the  notes,  it  does  not  follow,  in 
the  absence  of  an  intended  gift,  that  the  de- 
fendant could  not  be  held  to  some  other  form 
of  liability  by  appropriate  pleading  whicli 
would  take  aoooxint  of  the  unpaid  considera- 
tion, if  any. 

In  here  stating  the  ultimate  issue  between 
the  parties,  we  are  following  the  argiunents 
of  counsel  on  this  appeaL  They  agree  that 
the  vital  issue  IS'  as  here  stated.  The  case 
thus  argued  and  the  case  made  by  the  evi- 
dence is  not  the  case  made  by  the  pleadings. 
The  petition  declared  a  conversion  of  the 
notes.  The  answer  denied  the  conversion 
and  set  up  the  written  assignments.  There 
was  no  affirmative  allegation  in  the  answer 
of  an  Intended  gift.  As  already  Indicated, 
the  written  assignments,  standing  alone,  pre- 
sented a  sufficient  defense  to  the  dalm  of 
conversion.  No  reply  thereto  Mras  filed  by 
plaintiff.  But  the  real  controversy  that  de- 
veloped at  the  trial  was  whether  there  was 
an  Intended  gift.  This  was  the  main  issue 
submitted  to  the  jury,  and  this  is  the  ques- 
tion argued  here.  We,  therefore,  treat  the 
issues  as  they  have  l)een  argued  before  us 
rather  than  as  they  were  pleaded  in  the 
court  below.  This  is  manifestly  to  the  in- 
terest of  both  parties,  in  that  it  enables  us 
to  deal  with  the  ultimate  merits  of  the  case 
as  disclosed  by  the  evidence. 

The  foregoing  analysis  of  the  issues  and 
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the  evidence  wiQ  enable  ns  to  deal  more  In 
detail  with  the  alleged  errors  assigned. 

[3]  I.  The  ap|)eUant  complains  of  instruc- 
tion 21.  By  this  Instruction  the  trial  court 
submitted  to  the  Jury  the  question  of  wheth- 
er there  had  been  any  delivery  of  the  notes 
and  mortgages  in  eontrovers.Y  on  October 
21st.  The  instruction  is  assailed  as  to  the 
manner  in  which  the  question  was  submit- 
ted, and  also  on  the  ground  that  the  ques- 
tion should  not  have  been  submitted  at  all. 
The  argument  Is  that  delivery  was  shown 
by  the  undisputed  testimony  of  both  sides. 
We  have  already  recited  the  facts  pertain- 
ing to  the  delivery  in  our  foregoing  state- 
ment. It  appears  therefrom  tliat  Enyart 
carried  the  notes  and  mortgages  with  him  to 
the  banlc,  having  first  signed  a  rec^pt  for 
each  one  to  the  defendant  personally.  This 
was  done  in  the  presence  of  the  decedent. 
The  written  assignments  and  the  other  in- 
Btmments  were  taken  by  the  defendant  per- 
sonally. According  to  Enyart  the  decedent 
said  to  his  son,  "You  better  have  him  (Eny- 
art) take  them  back  to  the  bank."  Talcing 
the  facts  as  stated  by  Enyart  and  not  disput- 
ed by  any  one,  they  leave  no  disputed  ques- 
tion of  delivery  to  be  settled  by  the  Jury. 
Under  these  undisputed  facts  there  was  a  le- 
gal delivery  of  the  notes  to  the  defendant  ou 
October  21st,  ai^d  the  Jury  should  have  been 
so  instructed.  Tucker  v.  Tucker,  188  Iowa, 
344,  lie  N.  W.  119;  Stokes  v.  Sprague,  110 
Iowa,  89,  81  N.  W.  195;  Irwin  v.  Denting, 
142  Iowa,  299,  120  N.  W.  645;  PouUaln  v. 
PouUaln,  79  Ga.  11,  4  S.  K  81. 

[♦]  True  such  delivery  did  not  of  itself 
prove  the  gift.  But  if  the  intent  to  make  the 
gift  was  proved,  then  such  delivery  effectu- 
ated the  gift  On  the  other  hand,  if  only  an 
agency  was  Intended,  then  the  delivery  was 
In  pursuance  of  the  agency.  In  other  words, 
whatever  transaction  was  intended  on  that 
day  was  effectuated  by  adequate  delivery. 

[6]  II.  Appellant  complains  of  instruction 
6.  Such  instruction  contained  the  following 
statement: 

"  »  »  •  The  plaintiff  claims  that  said  Ed- 
ward C.  Thompson  retained  to  himself,  and 
at  the  time  of  his  death  was  the  actual  and 
real  owner  of  said  notes  and  mortgages.  Now 
the  real  test  is,  if  said  notes,  or  any  part  of 
them,  were  paid  off  after  October  21st,  1909, 
and  before  the  death  of  Edward  0.  Thompson, 
would  Edward  C.  Thompson  have  been  entitled 
to  the  money"  so  paid  on  the  notes,  to  keep,  use, 
spend  or  otherwise  dispose  of  as  he  might  elect, 
without  the  knowledge  or  permission  of  any 
other  person,  just  as  men  usually  keep,  control, 
and  spend  tueir  own  money?  If  you  find  Ed- 
ward C.  Thompson  would  have  been  so  entitled 
to  the  proceeds  of  said  n^tes,  if  they  or  any  part 
of  them  had  been  paid  during  that  period  of 
time,  no  matter  whether  paid  to  him  personally 
or  to  any  other  person,  then  he  was  the  actual 
and  real  owner  of  the  said  notes  and  mortgages 
at  the  time  of  his  death,  even  though  the  in- 
dorsements had  been  made  on  the  not  9a  and  the 
mortgages  had  been  transferred,  and  even  if 
the  notes  and  mortgages  may  have  been,  at  the 
time  of  such  supposed  payment,  in  the  posses- 
sion of  some  other  person  or  persons." 


We  think  It  must  be  said  tliat  tbe  effect 
of  this  instruction  was  to  lead  the  Jury  away 
from  the  pivotal  question.  Of  course  tf  the 
decedent  did  not  make  a  gift  of  the  notes  to 
his  son,  then  he  necessarily  remained  the 
owner  thereof  until  his  death.  The  jury 
could  not  say  whether  be  was  or  was  not  the 
owner  without  first  determining  the  ques- 
tion of  whether  he  bad  made  a  gift  to  the 
son.  This  was  tbe  test.  The  other  fc^owed 
as  a  necessary  result 

[8]  III.  We  think  also  tliat  the  exception 
to  instruction  No.  10  must  be  sustained. 
This  instruction  treated  the  provisions  of 
Bixbibit  B  as  being  controlling  and  decisive 
If  it  was  intended  to  Include  the  notes  and 
mortgages  now  in  controversy;  tliat  is  to 
say  If  all  the  Instruments  should  be  regard- 
ed as  one  transaction.  This  ignored  the 
question  of  whether  a  gift  was  actually  in- 
tended, and  whether  the  written  Instru- 
ments, inclndlng  Exhibit  B,  were  made  with 
the  Intent  to  effectuate  the  gift  It  treated 
Exhibit  B  as  being  necessarily  contradictory 
In  Its  terms  to  IJie  claim  of  gift  and  to  be 
decisive  against  such  claim  in  the  event  that 
only  one  transaction  was  Intended.  As  al- 
ready Indicated,  we  find  that  there  is  nothing 
in  the  terms  of  Exhibit  B  wlilch  would  nec- 
essarily forbid  the  fact  of  gift  to  be  found. 

What  we  have  already  said  Is  quite  deci- 
sive of  all  the  questions  argued  before  us  in 
the  very  extensive  briefa  of  counsel.  The 
one  controlling  question  of  fact  in  the  case 
Is:  Was  or  was  not  a  gift  intended  by  the 
decedent?  That  question  l)eing  answered,  all 
else  follows.  If  a  gift  was  intended,  there 
was  sufficient  delivery  to  effectuate  it  If  a 
gift  was  not  intended,  there  was  no  gift 
Whatever  the  Intent,  the  delivery  effectuat- 
ed it 

For  the  reasons  indicated,  a  new  trial 
must  be  awarded,  and  the  judgment  below  is 
therefore  reversed. 

DEEMER,  C.  J.,  and  WEAVER  and  PRES- 
TON, JJ.,  concurring. 


In  re  LIVINGSTON'S  ESTATE. 

LIVINGSTON  V.  LIVINGSTON  et  al. 

(No.  29985.) 

(Supreme  Court  of  Iowa.     Jane  24,  1815.) 

1.  Wills   i3=3219— Pbobate— PKEasHTiwa   to 
Court. 

Under  Code,  S  3282,  providing  that  any  per- 
son having  custody  of  a  will  shall,  as  soon  as  he 
is  informed  of  the  death  of  the  testator,  file  the 
same  with  the  clerk,  it  is  not  material  who  pre- 
sents the  will  to  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  627-531;   Dec.  Dig.  <8=»219.] 

2.  Wills   «=>219— Pbobatk— Dutt  to  Pee- 

vent — executob. 

One  who  was  appointed  ezecntor  by  the 
second  codicil  to  tbe  will  was  a  proper  person 
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to  present  the  original  wiU  and  both  codicils  to 
the  court  for  prooate. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  K  627-631;    Dec.  Dig.  «=s>219.] 

3.  Wnxs  «=i384-'Pbobatb— AppkaIt-Admis- 

8I0N— PRBSOIIPTIOM  . 

Where  the  contestants  expressly  admitted 
the  dne  execution  ot  the  will  and  first  codicil, 
they  cannot  complain  of  the  admission  of  that 
will  and  codicil  to  probate  without  formal  proof 
of  execution,  and  it  will  be  presumed,  to  support 
the  jadgment  as  against  other  interested  par- 
ties, that  such  proof  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  855-858;    Dec.  Dig.  <S=>384.] 

4.  Wiixs  «=»220— Contest— Right  to  Con- 
test—Codicil.  .  .      . .  ^ 

Where  the  will  and  first  codicil,  which  were 
properly  admitted  to  probate  in  the  same  pro- 
ceedings, disposed  of  the  testator's  entire  estate 
to  the  eiduoon  of  contestants,  contestants  have 
no  interest  which  entitled  them  to  object  to  the 
validity  of  the  second  codicil  changing  the  dis- 
position in  some  parts,  and  that  codiol  was 
properly  admitted  to  probate  on  motion,  though 
there  was  evidence  sufficient  to  talce  to  the  jury 
the  question  of  the  testator's  capacity  when 
be  ezecnted  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  532-637;   Dec.  Dig.  «=»220.] 

Appeal  from  District  Court,  Delaware 
County ;   FranitUn  C.  Piatt,  Judge. 

Archibald  Livingston  died  testate  March 
Ifl,  1009,  and  objections  to  the  probate  of  his 
will  and  two  codicils  were  filed  by  lateral 
heirs.  On  trial  a  verdict  for  proponent  was 
directed  and  an  order  entered  admitting  the 
will  and  codicils  to  probate.  The  contest- 
ants appeal.    Affirmed. 

I.  N.  Fllcklnger,  of  Council  Bluffs,  W.  H. 
Norris,  of  Manchester,  W.  H.  Welch,  of  Mon- 
tlcello,  J.  F.  Patterson,  and  Carr  &  Carr,  of 
Manchester,  for  appellants.  E.  C.  Perkins, 
of  Delhi,  J.  H.  Trewln,  of  Cedar  Rapids,  and 
Toran  &  Toran,  of  Manchester,  for  appellee. 

lADD,  J.  Archibald  Livingston  never  mar- 
ried, and  left  lateral  heirs  only.  He  was  83 
or  84  years  old  at  the  time  of  his  death, 
March  19,  1909.  H.  Livingston,  named  as 
execntor  in  the  second  codldl,  filed  the  af- 
fidavit of  death  with  the  clerk  of  the  district 
court,  together  with  a  will  and  two  codicils 
purporting  to  have  been  executed  by  the  de- 
ceased. Thereupon  said  clerk  opened,  read, 
and  filed  said  will  and  codicils  and  fixed  the 
time  for  the  probate  of  same.  The  will,  pur- 
porting to  have  been  executed  October  10, 
1905,  directed  that  all  just  debts  and  the 
expenses  of  funeral  and  administration  be 
flrst  paid;  that  $1,000  be  paid  to  a  nephew, 
James  Livingston;  and  that  $500  be  turned 
over  to  the  trustees  of  the  Oakwood  Cemetery 
Association,  the  income  to  be  used  for  the 
care  of  the  lot  in  which  his  remains  were 
buried,  and  any  surplus  to  be  devoted  to  the 
care  of  neglected  graves,  keeping  the  ground 
in  pr<^)er  condition,  and  beautifying  the 
same.  It  also  directed  that  he  be  burled  in 
said  cemetery,  and  that  bis  last  resting  place 
be  marked  by  a  suitable  monument.     Thp 


tlilrd  item  directed  the  sale  of  all  real  and 
personal  property  of  which  he  died  seised,  as 
soon  as  this  might  be  done  to  advantage,  for 
cash  or  partly  in  cash  and  secured  notes. 
In  item  4  he  directed  his  executor  to  turn 
over  all  that  might  remain  of  his  estate  to 
three  trustees — 

"to  be  held  in  trust  by  them,  and  I  hereby  de- 
vise and  bequeath  to  said  II.  M.  Carpenter,  Wm. 
H.  Stuhler  and  M.  W.  Herrick,  all  of  my  estate 
that  may  remain  at  the  close  of  the  administra- 
tion thereof,  in  trust,  to  be  invested  and  used 
for  the  purposes  following,  to  wit : 

"1.  Said  trustees  shall  invest  such  money 
and  property  in  good  real  estate  mortgages  or 
bonds,  or  other  secaritieB  of  unquestionable 
value,  and  when  the  principal  and  interest  of 
my  bequest  together  with  any  sums  that  may  be 
donated  by  outside  parties,  shall  reach  the 
amount  of  at  least  twenty-five  thousand  dollars 
($26,000.00),  they  shall  purchase  or  secure  by 
donation  suitable  grounds  and  erect  thereon  a 
sanitarium  to  be  called  the  Archibald  Living- 
ston Sanitarium,  the  same  to  be  located  in  the 
city  of  Monticello,  Jones  county,  Iowa.  The 
income  of  any  portion  of  the  amount  that  may 
remain  after  the  sanitarium  is  erected  and 
furnished  shall  be  used  for  the  support  and 
maintenance  of  said  sanitarium.  And  I  hereby 
direct  that  when  said  Sanitarium  shall  be  so 
erected  and  furnished,  that  the  worthy,  needy, 
sick  and  infirm  people  of  said  city  of  Monticello 
and  Lovell  towTiship,  Delaware  county.  Iowa, 
shall  receive  nursing,  care  and  medical  treat- 
ment at  said  sanitarium  as  they  may  need  the 
some,  under  such  rules  and  regulations  as  shall 
be  made  by  the  board  of  trustees,  who  shall 
have  charge  and  control  of  the  sanitarium.  But 
all  persons  who  are  able  to  pay,  wholly  or  in 
part  for  their  care  and  treatment  at  said  sani- 
tarium, and  who  are  received  therein,  shall  pay 
therefor  such  reasonable  sum  as  shall  be  re- 
quired by  the  board  of  trustees." 

And  then  he  directed  that  said  trustees 
yearly  publish,  in  some  paper  at  Monticello, 
a  complete  statement  of  the  condition  of  the 
funds  and  report  at  least  every  two  years 
the  details  as  to  the  management  of  said 
fund  and  sanitarium,  for  the  appointment  of 
the  trustees  in  the  event  of  a  vacancy,  and 
directed  that  trustees  be  empowered  to  make 
all  needful  rules  and  regulations  for  the 
government  of  the  sanitarium  and  full  au- 
thority to  carry  out  the  purposes  of  the  re- 
quest. H.  M.  Carpenter  was  named  as  ex- 
ecutor. On  the  26th  day  of  October  follow- 
ing, he  executed  a  codicil  withdrawing  the 
legacy  to  James  Livingston,  inasmuch  as  he 
had  paid  him  $500  in  cash,  which  he  said 
James  preferred  to  the  legacy.  A  few  months 
before  his  death,  January  29,  1909,  the  de- 
ceased signed  a  codicil  which  was  duly  wit- 
nessed, In  words  following: 

"I,  Archibald  LivinKston  of  South  Fork  town- 
ship, Delaware  county,  Iowa,  being  of  sound 
mind  and  memory  but  aware  of  the  uncertainty 
of  life  do  make  this  change  and  additions  to 
my  will  heretofore  made. 

"First  The  trustees  under  my  will  shall  be 
H.  M.  Carpenter  heretofore  named,  and  Robert 
J.  Stirton  of  Monticello,  Iowa,  and  Hugh  Liv- 
ingston of  Hopkinton,  Iowa,  who  shall  execute 
and  carry  out  the  will  heretofore  made  subject 
to  the  following  conditions:  Within  two  years 
after  my  death  the  town  or  city  of  Monticello,, 
Iowa,  shall  raise  in  cash  to  aid  in  the  erection 
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and  maintenance  of  th«  hosirital  named  and 
mentioned  in  my  said  wiU,  the  sum  of  fifty  tliou- 
sand  dollars  and  if  the  town  or  city  of  Monti- 
cello,  Jones  county,  Iowa,  refuse  or  foils  to  raise 
said  sum  of  fifty  thousand  dollars  within  said 
time  then  my  will  shell  become  null  and  void 
as  to  any  provisions  for  a  hospitaL  If  the  city 
of  Monticello,  Iowa,  fails  to  provide  the  aid  and 
help  as  herein  set  out  for  said  hospital  then  and 
in  that  event  I  give,  devise  and  bequeath  my 
said  estate  heretofore  willed  in  trust  for  a  hos- 
pital at  Monticello,  Iowa,  to  Lenox  CollgKe  at 
Hopkinton,  Iowa,  for  the  purpose  of  an  experi- 
mental station  in  fanninjr  and  domestic  science 
in  South  Fork  township,  Delaware  county,  Iowa, 
to  he  known  as  the  Archibald  Livingston  Home. 
And  this  gift  is  upon  the  condition  that  said 
Lenox  College  shall  within  one  year  after  the 
expiration  of  the  time  or  the  refusal  of  Monticel- 
lo, Iowa,  to  raise  funds  as  required  to  aid 
in  the  erection  and  maintenance  of  said  hospital 
as  herein  and  heretofore  provided,  raise  twen- 
ty-five thousand  dollars  to  eqnip  said  Archibald 
Livingston  Home  and  to  be  added  to  the  gift 
herein  given  and  to  be  known  as  Archibald  Liv- 
ingston Home  and  made  an  experimental  home 
for  college  students.  If  the  conditions  herein 
are  not  accepted  by  the  town  or  city  of  Monti- 
cello, Iowa,  or  Lenox  College  of  Hopkinton, 
Iowa,  then  my  said  estate  shall  go  to  my  legal 
bein  as  law  gives  share  and  share  alike.  This 
my  will  db«ngea  trustees  and  conditions  imposed 
upon  my  said  estate.  I  hereby  appoint  Hugh 
Livingston  executor  of  my  said  estate." 

Nineteen  lateral  heirs  filed  objectlona  In 
two  divlsioiis.  In  the  first  dlrislon,  alleged 
reasons  are  given  why  Lenox  College  cannot 
take  under  the  will ;  and  In  the  second  divi- 
sion contestants  say:  (1)  That  the  will  and 
last  codicil  were  obtained  by  undue  influence; 
(2)  that  they  were  executed  at  a  time  when 
testator  was  Incapable  of  making  a  valid 
will;  and  (3)  that  the  last  codicil  was  signed 
when  deceased  was  totally  Incompetent  and 
incapable  of  executing  a  will.  There  was  a 
trial  to  the  Jury,  at  which  no  evidence  what- 
ever was  introduced  tending  to  show  that  the 
win  and  the  first  codicil  were  the  result  of 
undue  influence,  or  that  the  deceased  was  not 
competent  in  signing  these  to  execute  a  will. 
Without  reviewing  the  evidence,  it  is  enough 
to  say  that  there  was  evidence  sufficient  to 
carry  the  Issue  to  the  Jury  as  to  defendant's 
mental  capacity  at  the  time  of  signlag  the 
second  codicil.  After  the  contestants  had 
Introduced  evidence  and  rested,  the  proi>o- 
nent  moved:  (1)  That  the  will  and  first  codi- 
cil be  admitted  to  probate,  as  no  evidence 
had  been  Introduced  tending  to  invalidate 
them;  (2)  that  all  question  as  to  nndue  in- 
fiuence  or  testamentary  capacity  in  executing 
the  second  codicil  be  withdrawn  because  of 
instifflciency  of  evidence  bearing  thereon; 
and  (3)  that  all  objections  on  the  part  of  the 
contestants  be  stricken  from  the  record  and 
all  evidence  bearing  thereon,  on  the  ground 
that  none  of  them  had  any  interest  in  the 
estate  of  the  deceased.  After  the  Jury  had 
been  Impaneled  and  before  the  evidence  was 
introduced.  It  was  mutually  agreed  "that  the 
record  may  show  that  contestants  admit  that 
the  will  and  two  codicils  in  controversy  were 
executed  in  legal  form,  signed  by  the  testator 
in  the  presence  of  the  witnesses,  and  that 
the  witnesses  signed  their  names  thereto  in 


premier 'form  at  Ills  request,  and  that  all  for- 
malities of  the  execution  of  the  will  and  the 
two  codicils  have  been  complied  with,"  re- 
serving, however,  the  right  to  contest  the 
mental  capacity  of  and  to  assert  the  exercise 
of  undue  influence  on  the  deceased.  In  the 
light  of  this  stipulation,  it  is  not  very  ma- 
terial to  this  controversy  whether  any  evi- 
dence was  Introduced  establisbiug  the  execu- 
tion of  the  will  and  first  codicil,  for  defend- 
ants, having  expressly  admitted  the  due  exe- 
outlon  of  the  will  In  conformity  to  the  stat- 
ute, are  not  in  a  situation  to  controvert  this 
fact  on  appeal. 

[t]  It  la  said,  however,  that  the  will  and 
codicils  were  not  presented  to  the  court,  and 
especially  that  this  was  not  done  by  any 
one  having  the  authority  or  right  to  do  so. 
Section  3282  of  the  Code  exacts  that: 

"Any  person  havinf;  the  custody  of  a  wUl 
shall,  as  soon  as  he  is  informed  of  the  death 
of  the  testator,  file  the  same  with  the  olerk. 
Any  person  who  fails  to  predace  the  same  after 
receiving  reasonable  notice  so  to  do  may  be 
committed  to  Jail  until  he  does^  and  shall  be  lia- 
ble for  all  the  damages  occasioned  by  his  fail- 
ure." 

It  is  not  material  who  may  have  presented 
this  will  and  codicils  to  the  clerk;  It  is 
enough  that  they  were  presented  by  some 
one  (i.  e.,  Hug^  Livingston) ;  and,  having  been 
so  turned  ovct,  the  clerk  of  the  district  court 
had  no  option,  save  to  comply  with  section 
3283  of  the  Code,  which  provides  that: 

"After  the  will  is  produced,  the  clerk  shall 
open  and  read  the  same,  and  a  day  shall  be 
fixed  by  the  court  or  clerk  for  proving  it,  which 
shall  be  during  a  term  of  court,  and  may  be 
postponed  from  time  to  time  in  the  discretion  of 
the  court  When  the  probate  of  a  will  is  con- 
tested, either  party  to  the  contest  shall  be  enti- 
tled to  a  jury  trial  thereon." 

[2]  But  Livingston  was  nominated  in  the 
second  codicil  as  executor.  This  codicil  was 
connected  with,  and  purported  to  modify  in 
certain  respects,  the  original  will,  and  It  was 
entirely  appropriate  for  him,  as  executor, 
to  tender  both  the  will  and  the  codicils  for 
probate.  In  re  Estate  of  Jones,  130  Iowa, 
177,  106  N.  W.  610;  Meeker  v.  Meeker,  74 
Iowa,  352,  87  N.  W.  773,  7  Am.  St  Rep.  489; 
In  re  Smith's  Estate,  146  N.  W.  836.  Indeed, 
it  is  quite  generally  held  to  be  the  moral,  if 
not  the  imperative  legal,  obligation  of  the 
person  named  as  executor  In  a  will  to  pro- 
duce the  same  for  probate.  Zimmer  v.  Saler, 
155  Mich.  388,  119  N.  W.  433,  130  Am.  St. 
Rep.  575 ;  Dodd  v.  Anderson,  197  N.  Y.  466, 
90  N.  B.  1137,  27  L.  B.  A.  (N.  S.)  336, 18  Ann. 
Cas.  738.  The  clerk  presumably  followed 
this  statute  and  fixed  the  day  for  hearing. 

[3]  These  contestants  objected  thereto,  and 
the  Issue  before  the  court  was:  (1)  Whether 
the  will  and  first  codicil  should  be  admitted 
to  probate;  and  (2)  whether  the  second  codi- 
cU  should  be  so  admitted.  The  contestants 
waived  all  formal  proof  in  support  of  the 
first  two  instruments,  and  it  is  to  be  presum- 
ed in  favor  of  the  order  of  the  court  admit- 
ting the  will  and  the  two  codicils  to  probate 
that,  as  to  any  other  interested  party,  the 
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proof  ecacted  t^  the  law  was  made. 
It  was  of  no  conoem  to  appeUanta 

[4]  It  necessarily  follows  tbat,  as  no  erl- 
dence  was  adduced  assaUing  the  validity  of 
the  exainition  of  the  will  and  first  codldl, 
the  court  rightly  sustained  the  proponent's 
motion  to  adniit  to  probate.  In  any  event, 
the  contestants,  having  admitted  their  due 
execution,  cannot  now  insist  that  the  raUng 
was  erroneous.  We  have  then  this  situation: 
The  record  discloses  that  the  will  and  first 
codicil  were  duly  executed  and  entitled  to 
probate;  that  these  disposed  of  all  the  estate 
of  the  deceased  otherwise  than  to  contes- 
tants; and  that,  if  these  are  to  stand  as  they 
must,  then  the  contestants  have  no  Interest 
whatever  in  the  estate.  How,  then,  can  the/ 
contestants  be  concerned  whether  the  second 
codicil  be  upheld  as  valid  or  be  found  to  have 
been  the  result  of  undue  Influence  or  mental 
incapacity  rather  than  the  voluntary  act  of 
the  testator?  If  the  second  codicil  be  set 
aside  and  refused  admission  to  probate,  the 
contestants  would  take  nothing,  nor  would 
they  If  it  were  sustained,  and,  having  admit- 
ted the  due  execution  of  the  will  and  the  first 
codicil,  they  are  not  In  a  situation  to  rely 
upon  any  possible  future  contest  on  the  will 
and  first  codidL 

It  was  held  In  Fallon  v.  Fallon,  107  Iowa, 
120,  77  N.  W.  675,  that  one,  In  order  to  have 
any  standing  to  contest  the  execution  of  a 
will,  must  have  some  interest  In  the  estate  of 
the  deceased.  See,  also.  In  re  Smith's  Estate, 
146  N.  W.  83G;  Wilcoxon  v.  Wllcoxon,  165 
III.  454,  46  N.  E.  369.  In  the  latter  case,  after 
considering  other  grounds,  the  court  said: 

"Independent  of  what  we  have  said,  we  are 
unable  to  see  upon  what  theory  it  can  be  held 
that  the  complainant  in  this  bill  has  any  stand- 
ing whatever  in  a  court  of  equity.  His  bill  rec- 
ognizes the  validity  of  the  will  of  1852.  That 
will,  as  we  have  already  said,  in  the  most  com- 
prehensive and  unequivocal  terms,  gives  to  Cy- 
ende  Wilcoxon,  absolutely  and  unconditional- 
ly, all  the  property  of  every  description  of  which 
the  testator  should  die  seised.  The  codicil  only 
purports  to  express  a  further  desire  in  the  dis- 
position of  his  estate  if  his  wife  Cyende  should 
die  before  he  did,  and  expressly  reaffirms  the 
bequest  made  in  the  origmal  will.  In  other 
words,  the  force  and  effect  of  the  codicil  depend- 
ed wholly  upon  the  fact  as  to  whether  or  not 
the  wife  should  survive  him.  The  bill  itself  al- 
leges that  she  did  survive  him,  and  she  is  made 
a  party  thereto.  How,  then,  can  it  be  said  that 
the  execution  of  this  codicil  in  any  way  affected 
the  tights  OP  interest  of  Thomas  D.  Wilcoxon, 
the  complainant  below?  Certainly  it  interferes 
in  no  way  with  any  devise  or  legacy  which  he 
may  receive  from  Abigail  M.  Wilcoxon,  because, 
if  he  receive  any  such  devise  or  legacy,  be  does 
•0  through  her  will,  and  independent  of  any  act 
of  his  father.  If  it  be  said  that  the  codicil  ob- 
structs his  right  to  receive  an  interest  in  bis  fa- 
ther's estate,  the  answer  is  that  that  estate  is 
wholly  dispoMd  of  by  the  original  will,  vesting 
it  in  the  widow,  Cyende  Wilcoxon.  So  as  to 
the  deed.  When  Thompson  Wilcoxon  died,  that 
moment,  under  the  provisions  of  his  will,  all  his 
raal  estate,  both  in  law  and  in  equity,  vested  in 
bis  devisee,  Cyende  Wilcoxon,  his  wife.  If 
this  decree  should  stand,  holding  that  deed  void 
and  of  no  effect,  who  is  the  owner  of  the  land? 
Certainly  not  the  heirs  of  Thompson  Wilcoxon, 


because  by  a  will,  the  validity  of  which  is  not 
questionedi  it  is  given  to  the  widow.  It  cer- 
tainly wiU  not  be  denied  that  npon  the  affirm- 
ance of  the  decree  below,  vacating  and  annul- 
ling that  deed,  she  might  instantly  convey  it  to 
the  same  children,  dispose  of  it  by  will,  or,  if 
she  shouW  die  intestate,  it  would  descend  to  her 
heirs.  In  any  view,  Thomas  D.  Wilcoxon  has  no 
interest  whatever  in  this  litigation,  and  can 
practically  receive  no  benefit,  directly  or  indi- 
rectly, from  the  decrees  below,  and  for  that  rea- 
son, as  well  as  because  they  are  not  supported 
by  the  evidence,  they  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rections to  dismiss  the  bill." 

The  only  difference  between  that  case  and 
this  Is  that  there  the  will  had  been  admitted 
to  probate  before,  while  here  this  was  done 
at  the  time  of,  trial.  There  is  no  difference 
in  principle  between  the  cases.  Appellants 
rely  somewhat  on  Murphy  v.  Murphy  (Ky.) 
65  S.  W.  165,  where  it  was  held  that: 

"An  heir  was  entitled  to  contest  testator's 
will,  which  was  probated,  though  he  was  also 
executor  by  a  previous  will,  which  had  not  been 
probated,  as  the  previous  will  might  never  be 
offered  for  probate,  and,  if  so,  might  also  be  the 
subject  of  contest." 

The  case  is  not  In  point,  for  here  the  will 
was  submitted  for  probate  at  the  time  of  the 
contest  and  in  the  Judgment  complained  of 
actually  admitted.  As  it  was  demonstrated 
In  the  course  of  the  trial  that  plaintiffs  were 
without  interest,  the  court  very  properly 
struck  from  the  files  the  objections  to  the 
execution  of  the  second  codicil,  and  directed 
the  Jury  to  return  a  verdict  for  the  proponent 
and  ordered  the  will  and  both  codicils  admit 
ted  to  probate. 

Affirmed. 


DEEMER,    0.     J.,     and 
SALINGER,  JJ.,  concM. 


GATNOR    and 


DICKINSON  V.  DAVIS  (CBNTRAIi  STATE 

BANK  et  al.,  Garnishees;    KING, 

Intervener).    (No.  30145.) 

(Supreme  Court  of  Iowa.    June  24,  1915.) 

1,  GABNlSBOJltNT     «=s51— PBOPEBTY     SDBJWTT 
TO   GABNISHMBBCr— ASSIONMKNT  OF  PLSDQBD 

Bonds— Effkct. 

By  an  assignment  of  corporate  bonds, 
which  had  previously  been  pledged  as  collateral 
security  for  a  debt,  the  bonds  became  the  prop- 
erty of  the  assignee,  subject  only  to  the  right 
of  the  pledgee  to  hold  them  as  collateral  secur- 
ity, and  the  assignee  acquired,  not  only  the 
rights  of  his  assignor  in  the  bonds,  but  the  as- 
signor's rights  in  the  proceeds  of  the  bonds 
after  the  payment  of  the  secured  debt,_and  the 
assignor  therefore  had  no  interest  therein  which 
coiild  be  subjected  to  garnishment;  the  con- 
tention of  the  garnishor  tiiat  the  assignor  could 
transfer  notldng  but  his  interest  in  the  pro- 
ceeds of  the  bonds,  and  that  the  assignment  of 
the  bonds  themselves  was  invalid,  being  un- 
sound. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  !S  74,  97-101 ;   Dee.  Dig.  «=>51.] 

2.  Fkaudulsnt    Cokvbtanceo    ♦s»87— Con- 

SIDEBATION — PATMINT   OF  DSBT. 

Where  a  debtor  assigned  to  a  creditor,  in 
payment  of  a  bona  fide  debt,  his  interest  in 
bonds,  which  he  had  previously  pledged  as  col- 
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lateral  security,  for  another  debt,  there  was  a 
good  consideratioii  for  the  assignment,  and,  in 
the  absence  of  any  fraudulent  purpose,  the  as- 
Bignment  could  not  be  attacked  by  another  cred- 
itor. 

[Ed.'  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  ff  221-229 ;  Dec.  Dig. 
«=)87.] 

8.  Mabshauno  Assets  and  Securities  ^=oZ 
— rsoPEBTT  Pledged  as  Coixatebai.  Se- 

CUBITT. 

Plaintiff,  having  recovered  a  judgment 
against  D.,  summoned  a  bank  as  garnishee. 
The  bank  held  D.'s  note,  to  secure  which  it 
held,  as  collateral,  certain  corporate  bonds  and 
a  note  due  D.  It  appeared  that  D.  had  as- 
signed his  interest  in  the  bonds  before  the 
garnishment.  The  makers  of  the  note  due  D. 
paid  the  amount  thereof  to  the  bank,  and  the 
court  ordered  the  bank  to  apply  such  amount 
on  its  debt  and,  if  such  amount  was  insufficient 
to  pay  the  debt,  to  apply  th^  proceeds  of  the 
bonds  thereon.  Plaintiff  contended  that  the 
bank  should  have  been  directed  to  satisfy  its 
debt  pro  rata  from  the  proceeds  of  the  note  and 
the  proceeds  of  the  bonds.  Held,  that  the  bask, 
without  any  order  of  the  court,  might  have  ap- 
plied the  collateral  security  in  the  order  direct- 
ed by  the  court,  and  plaintiff  was  in  no  posi- 
tion to  insist  upon' a  marshaling  of  assets. 

[Ed.  Note. — For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  §|  2,  3 ;  Dec. 
Dig.  «=»3.] 

Appeal  from  District  Court,  Polk  County ; 
W.  S.  Ayres,  Judge. 

This  case  Involves  a  controversy  between 
the  plaintiff  in  garnishment  and  Intervener 
as  to  tbe  ownership  of  property  in  the  hands 
of  the  garnishee.  Plaintiff's  contention  is 
that,  at  the  time  of  the  garnishment,  the 
property  belonged  to  the  defendant  in  execu- 
tion. The  Intervener  claims  to  be  the  owner 
by  virtue  of  purchase  and  assignment  to  him 
by  the  defendant  in  execution  before  gamish- 
ment.  Judgment  for  the  intervener.  Plain- 
tiff appeals.    Afilrmed. 

See,  also,  164  Iowa,  449,  145  N.  W.  957. 

Henry  &  Henry,  of  Des  Moines,  for  appel- 
lant. L.  A.  Smyres  and  W.  H.  Stiles,  both 
of  Des  Moines,  for  appellee  King.  Brown  & 
Brammer,  of  Des  Moines,  for  appellees  Cen- 
tral State  Bank  and  Darling.  W.  H.  SUIes, 
of  Des  Moine^  for  defendant 

GAYNOR,  J.  The  plaintiff,  Dickinson,  hav- 
ing recovered  a  judgment  against  the  defend- 
ant, Ira  D.  Davis,  caused  an  execntlon  to 
Issue,  and  the  Central  State  Bank  to  be  serv- 
ed with  notice  of  garnishment  The  garnish- 
ment notice  was  served  on  the  25th  day  of 
November,  1912.  On  that  date  Davis  was 
Indebted  to  the  Central  State  Bank,  gar- 
nishee, in  the  sum  of  $4,224.66,  on  a  certain 
promissory  note  given  by  Davis  to  said  bank. 
On  the  day  of  the  garnishment,  the  Central 
State  Bank  held,  as  collateral  security  for 
the  payment  of  said  note,  the  following  prop- 
erty: One  note  of  $4,510.63  signed  by  Victoria 
C.  Darling  and  Loren  M.  Darling,  bearing 
date  May  3,  1011,  due  December  8,  1911,  in- 
terest 8  per  cent,  payable  to  the  order  of  the 
dpfpndant  Ira  D.  Davis,  and  by  him  Indorsed 


In  blank  and  delivered  to  Ota  bank.  The 
bank  also  held  as  collateral  security  for  the 
payment  of  the  note  of  Ira  D.  Davis,  afore- 
said, two  6  per  cent  bonds  of  the  Iowa  Loan 
ft  Trust  Company  for  $500  each,  and  one  5 
per  cent  bond  for  $1,000,  Issued  by  said  com- 
pany to  Ira  D.  Davis,  and  due  April  1,  1913. 

At  the  time  the  garnishment  notice  was 
served,  no  part  of  the  Davis  note  to  the  gar- 
nishee of  $44224.66,  either  principal  or  inter- 
est, had  been  paid,  and  no  part  of  the  Darling 
note  had  been  paid,  except  the  sum  of  $930, 
paid  by  the  Darlings  to  Davis.  At  the  time 
of  the  garnishment,  the  Central  State  Bank 
had  a  first  and  paramount  Hen  on  the  bonds 
aforesaid  and  upon  the  Darling  note,  for  the 
^payment  of  the  Davis  note  of  $4,234.18. 
Since  said  Darling  notes  were  deposHed  with 
said  bank  as  collateral  security,  the  Darlings 
paid  to  the  bank,  on  account  thereof,  $1,000, 
February  4,  1913,  and  $175  on  March  2S, 
1913.  These  sums  so  paid  were  Indorsed  by 
the  garnishee  upoti  the  Davis  note. 

Upon  the  trial  of  this  case,  it  was  stipu- 
lated that  the  garnishee.  Darling,  may  be 
permitted  to  pay  to  the  Central  State  Bank 
the  balance  of  their  note,  and  thereupon 
shall  be  entitled  to  have  the  mortgage,  given 
to  secure  the  note,  canceled  of  record,  and 
all  claims  against  them  as '  garnishees  dis- 
charged. After  the  making  of  this  stipula- 
tion, the  Darlings  did  pay  to  the  bank  the 
balance  due  upon  their  note  to  Davis  held  by 
the  bank  as  collateral,  and  they  were  dis- 
charged from  liability  as  garnishees. 

The  controversy  here  is  between  the  plain- 
tiff, garnishor  of  the  bank,  and  W.  H.  King, 
who  was  permitted  to  Intervene  in  the  case. 

It  appears  that  prior  to  the  garnishment 
herein,  Ira  D.  Davis  made  the  following 
written  assignment: 

"For  value  received  I  hereby  assign,  transfer 
and  set  over  to  W.  H.  King  of  Des  Moines, 
Iowa,  all  my  right  title,  and  interest  in  and 
to  three  debenture  bonds  of  the  Iowa  Loan  & 
Trust  Company  of  Des  Moines,  Iowa,  as  fol- 
lows: One  debenture  series  No.  14,  No.  17,  for 
.Jl.OOO.OO.  One  debenture  series  B,  No.  ^iO, 
$500.00.  One  debenture  aeries  E,  No.  21, 
$500.00." 

On  the  18th  day  of  November  he  served 
upon  the  bank  garnishee  the  following  notice: 

"I  have  this  date  made  an  assignment  of  the 
three  debenture  bonds  of  the  Iowa  Loan  St 
Trust  Company,  of  Des  Moines,  Iowa,  to  W.  H. 
King,  subject  to  your  lien  on  the  same  as  se- 
curity for  loan  to  me.  Upon  the  payment  of 
the  money  due  you  by  me,  on  or  about  Febru- 
ary 1,  1013,  you  will  deliver  to  the  said  W.  H. 
King  the  said  bonds  as  his  property,  and  this 
order  shall  be  your  receipt  from  me  for  said 
delivery." 

It  appears  that  prior  to  the  making  of  this 
assignment  and  the  service  of  this  notice, 
King  bad  loaned  the  defendant  Davis  the 
sum  of  $2,000;  that  at  the  time  tlie  assign- 
ment was  made,  King  delivered  to  Davis  the 
note,  given  to  evidence  this  loan.  It  appears 
that  this  assignment  of  these  debenture  bonds 
was  made  by  Da.vls  to  King  in  full  satisfac- 
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tton  of  tbe  Indebtedness  eTtd«ioed  by  .the 
note  gclven  by  Davis  to  King,  heretofore  le- 
ferred  ta  The  evidence  on  this  p<dnt  comes 
from  Davis,  and  is  as  follows: 

"I  was  the  owner  of  the  debenture  bonds,  at 
the  time  they  were  left  with  the  Central  State 
Bank  as  collateral.  I  had  borrowed  $1,000  of 
W.  H.  King  in  1909,  and  had  given  him  my 
note  for  that  amorunt  at  7  per  cent,  interest. 
In  1910  I  paid  the  interest  on  this  note  and 
borrowed  $1,000  more,  taking  up  the  note  for 
$1,000  and  giving  my  note  for  $2,000  due  No- 
vember 11,  1912.  About  the  time  the  £2,000 
note  came  dne,  Mr.  King  asked  me  if  I  was 
able  to  pay  him  the  money,  and  I  told  him  I 
did  not  have  it,  but  that  I  had  the  $2,000  in  de- 
benture bonds  of  the  Iowa  Loan  &  Trust  at 
the  Central  State  Bank.  That  they  were  up  as 
collateral  on  a  loan,  but  that  the  Darling 
notes  and  mortgage  were  assigned  as.  collateral, 
and  that  they  would  satisfy  the  loan  I  had,  and 
that  the  bonds  wonld  be  clear,  and  that  I  would 
make  an  assignment  of  these  bonds  to  him  for 
my  note.  We  agreed  to  meet  on  the  18tb  day 
of  November  at  the  office  of  L.  A.  Smyres,  and 
close  up  the  deal.  I  went  with  Mr.  W.  H. 
King  on  the  18th  day  of  November,  1912,  to 
Smyres'  law  office  in  the  Iowa  Lioan  &  Trust, 
and  Mr.  Smyres  wrote  out  an  assignment  of 
the  bonds  from  me  to  W.  H.  King,  subject  only 
to  the  interests  of  the  Central  State  Bank,  and 
I  signed  it,  and  delivered  it  to  Mr.  King,  and 
he  delivered  to  me  my  note  of  $2,000  in  con- 
sideration of  the  assignment  of  the  bonds.  At 
the  same  time  and  place,  Mr.  Smyres  prepared 
a  notice  to  the  C«itral  State  Bank,  for  me, 
laying  that  I  had  made  an  assirament  of  the 
three  debenture  bonds  to  W.  H.  King,  which  I 
signed  and  delivered  to  King." 

Upon  this  record,  the  district  court  ad- 
judged that  the  Darlings  be  discharged  from 
any  liability  as  garnishees  upon  the  payment 
to  the  bank  of  the  balance  due  upon  their 
note  to  Davis,  and  ordered  that  the  amount 
paid  by  the  DarUngs  be  by  the  bank  applied 
to  the  payment  and  discharge  of  the  note  held 
by  the  bank  against  Ira  D.  Davis;  that,  if 
the  amount  paid  by  the  Darlings  was  Insuffi- 
cient to  discharge  the  Davis  note,  the  pro- 
ceeds from  the  bonds  of  the  Iowa  Loan  & 
Trust  Company,  held  by  the  bank,  be  then 
ai^lled  by  the  bank  upon  the  Davis  note,  or 
so  much  thereof  as  would  satisfy  the  note, 
and  that  the  balance  of  the  proceeds  of  the 
bonds  be  paid  over  to  the  intervener.  King, 
and  that  thereupon  the  garnishee  bank  be 
discharged  from  any  further  liability  oa  the 
garnishment. 

[1]  From  this  order  the  plaintiff  appeals 
and  contends  that  the  court  erred  In  holding 
that  the  intervener.  King,  became  the  owner 
of  the  proceeds  of  the  debenture  bonds,  sub- 
ject only  to  the  rights  of  the  Central  State 
Bank,  for  the  following  reasons: 

First.  The  bank  held  the  title  to  the 
bonds,  and  said  bonds,  with  the  other  collat- 
eral In  the  hands  of  the  bank,  exceeded  the 
amount  of  its  claim  against  Davis;  that 
plaintiff  in  the  garnishment  proceeding  was 
therefore  entitled  to  a  contingent  Judgment 
against  the  bank,  either  giving  it  a  right  to 
the  collateral,  after  paying  the  bank's  claim, 
or  that  there  should  have  been  an  order  en- 
tered providing  that  the  bank  should  collect 
the  amount  dne  on  the  collateral  and,  after 


exUngulahing  defendants  own  debt,  pay  the 
remainder  over  to  the  plaintiff. 

Second.  That  the  title  to  the  bonds  was  in 
the  Central  State  Bank,  and  Davis  could 
make  no  valid  transfer  of  said  bonds;  that 
the  most  he  could  do  was  to  transfer  his  in- 
terest in  the  proceeds  of  the  bond,  after  tt^e 
bank  had  satisfied  its  own  claim  from  the 
proceeds;  that  the  assignment,  upon  which 
the  intervener  relies,  did  not  give  him  the 
right  to  the  proceeds  of  the  bonds,  after  the 
bonds  had  been  collected,  but  was  an  attempt- 
ed assignment  of  that  which  bad  already 
been  assigned  to  the  bank,  to  wit,  the  bonds 
themselves. 

Third.  Because  the  Instrument  of  assign- 
ment was  fraudulent  In  law,  being  made 
without  any  present  consideration  being  paid 
therefor. 

Fourth.  That  the  court  erred  in  this:  That 
it  should  have  required  the  bank  to  satisfy 
its  debt  pro  rata  from  the  proceeds  of  the 
Darling  note,  and  the  proceeds  of  the  de- 
benture bonds,  and  should  not  have  required 
the  bank  to  naake  full  payment  of  the  pro- 
ceeds 6t  the  Darling  note  upon  its  claim, 
paying  the  balance  only  from  the  proceeds  of 
the  debenture  bonds. 

The  first  two  prc^>oaltlon8  of  appellant  can 
be  treated  together. 

These  bonds  were  assigned  by  Davis  to  the 
bank  garnishee  as  collateral  security  only  for 
the  amount  due  from  Davis  to  the  bank.  TJi^ 
on  the  payment  by  Davis  of  his  debt  to  the 
bank,  Davis  would  be  entitled  to  the  b(»ids, 
and  upon  such  payment,  and  a  failure  to  de- 
liver, could  have  maintained  an  action  against 
the  bank  to  recover  the  possession  of  the 
bonds.  The  ownership  of  the  bonds  in  Davis 
Invested  him  with  a  right  to  maintain  an  ac- 
tion against  the  Iowa  Loan  &  Trust  Company 
upon  the  bonds,  in  the  event  the  bonds  were 
not  paid  by  this  trust  company  when  due. 
The  transfer  of  these  bonds  to  the  garnishee 
bank  Invested  them  with  the  same  rights  that 
Davis  had  for  the  collection  of  them,  to  wit, 
a  right  to  Cidlect  and  appropriate  the  pro- 
ceeds to  the  payment  of  the  note,  to  which 
the  bonds  were  collateral.  Tlie  right  to  the 
proceeds  of  these  bonds  was  at  all  times  in 
the  owner  of  the  bonds.  Like  a  promissory 
note,  they  were  in  themselves  property. 
When  Davis  transferred  these  bonds  to  the 
bank  as  collateral,  the  law  Implied  an  obliga- 
tion, from  the  very  relationship  aeated,  to 
return  these  bonds  to  Davis,  whenever  the 
debt  to  which  they  were  collateral  was  paid, 
and  a  legal  obligation  to  return  to  Davis  any 
portion  of  the  proceeds  of  the  bonds  which 
remained  after  satisfying  the  debt  to  which 
they  were  collateral.  When  Davis  assigned 
to  King  these  bonds,  the  assignment  carried 
with  it  the  right  to  maintain  an  action 
against  the  bank  for  the  possession  of  the 
bonds,  upon  the  payment  of  the  debt  to  which 
they  were  collateral,  and  a  right  to  maintain 
an  action  against  tiie  bank  to  recover  the 
proceeds  of  the  bonds  remaining,  if  any,  aft- 
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er  tbe  satisfaction  of  the  debt  to  wblCh  they 
were  collateral. 

The  assignment  of  the  t>onds  to  Elng  car- 
ried with  it,  not  only  the  bonds,  but  all  rights 
of  Davis  In  and  to  the  bonds  and  their  pro- 
ceeds. This  assignment  was  made  before  the 
garnishment  was  served.  Under  the  garnish- 
ment, the  plaintiff  acquired  only  such  rights 
in  the  property  as  defendant  Davis  had  at 
the  time  of  the  service  of  the  garnishment, 
and  no  other.  Davis  having  assigned  tbe 
bonds  to  King,  subject  only  to  the  rights  of 
the  bank  to  hold  the  same  as  collateral,  there 
was  nothing  to  which  the  garnishment  could 
attadi.  As  bearing  upon  this  question,  see 
McGulre  v.  Pitts  &  Sons,  42  Iowa,  536;  Kerr 
V.  Kennedy,  110  Iowa,  239,  93  N.  W.  853; 
Harlow  v.  Bartiett,  96  Me.  294,  52  Atl.  638, 
90  Am.  St  Kep.  346;  Ives  v.  Addison,  89 
Kan.  172,  17  Pac.  797  ;  Handley  v.  Pflster,  39 
Cal.  283,  2  Am.  Rep.  449. 

The  plaintiff  and  King  were  both  creditors 
of  Davis.  King  had  a  right  to  protect  him- 
self, and  to  receive  paymait  in  money  or 
property  from  Davis,  although  the  effect  of  it 
might  be  to  prevent  other  creditors  from  se- 
cnrlng  th^r  claims.  There  is  no  evidence  of 
any  fraudulent  intent,  on  the  part  of  King, 
In  taking  assignment  of  these  bonds.  In  fact, 
no  purpose  is  evidenced,  except  the  honest  pur- 
pose to  secure  the  payment  of  his  own  claim 
against  Davis.  This  he  secured  by  taking  an 
assignment  of  the  bonds.  When  Davis  assign- 
ed the  bonds  to  King,  they  became  his  p^0I^ 
erty,  subject  only  to  the  right  of  the  bank  to 
hold  the  same  as  collateral  security.  The  as- 
signment of  the  bonds  carried  with  them  the 
right  to  the  proceeds  of  the  bonds,  whether 
collected  by  the  bank  or  by  King,  as  against 
Davis.  By  the  assignment  Davis  parted, 
not  only  with  the  bonds  themselves,  subject 
to  the  bank's  right,  but  to  the  proceeds  of 
the  bonds,  subject  only  to  the  same  right. 
After  the  notice  of  the  assignment  had  been 
served  on  the  bank,  it  was  legally  bound  to 
return  the  bonds  to  King,  in  the  event  the 
indebtedness  for  which  they  were  collateral 
was  paid;  and  in  the  event  the  bonds  were 
collected  by  the  bank  and  a  balance  of  the 
proceeds  remained,  after  satisfying  the  debt 
to  which  they  were  collateral,  they  could  not 
have  paid  this  balance  to  Davis  without  being 
liable  to  King  therefor.  The  bank  had  noth- 
ing, then.  In  these  bonds  at  the  time  of  the 
garnishment,  except  a  right  to  apply  the 
same,  or  their  proceeds,  to  the  payment  of  the 
debt  to  which  they  were  collateral,  and  there- 
fore plaintiff  reached  nothing  in  the  hands 
of  the  bank  by  the  garnishment  proceeding. 

The  contention  of  tbe  plaintiff  was  that 
this  collateral  property  in  the  hands  of  the 
bank,  or  its  proceeds,  belonged  to  the  defend- 
ant, Davis,  subject  only  to  the  right  to  ap- 
propriate It  to  the  payment  of  the  debts  to 
which  it  was  collateral.  By  the  assignment 
of  these  bonds,  Davis  parted  with  all  that  the 
plaintiff  sought  to  reach  by  his  garnishment 


The  plaintiff  is  placed  in  tbe  position  of 
claiming  that,  so  far  as  the  gamisbment  is 
concerned,  the  collateral  belonged  to  Davis, 
subject  only  to  the  rights  of  the  bank  to  ap- 
propriate It  to  the  payment  of  the  debts  to 
which  it  was  collateral.  If  this  be  true,  then 
the  assignment  by  Davis  to  King  placed  King 
In  the  same  position  that  Davis  would  have 
been  in  had  no  assignment  been  made.  It 
cannot  be  said  that  these  bonds,  assigned  to 
the  bank  as  collateral  security,  belong  to  Da- 
vis for  the  purpose  of  as-sig^ment  Whatever 
rights  the  plaintiff  acquired  by  his  attach- 
ment must  be  woiiced  out  through  Davis. 
If  Davis  bad  no  right  to  these  bonds  or  the 
proceeds,  at  the  time  of  tbe  attachment,  then 
the  plaintiff  acquired  none  by  the  garnish- 
ment 

[2]  Tbe  next  contention  of  the  appellant  is 
that  the  assignment  was  fraudulent  in  law, 
being  made  without  any  present  considera- 
tion paid  therefor. 

The  record  discloses  that  Davis  was  indebt- 
ed to  King;  that  he  assigned  these  bonds  to 
King,  in  satisfaction  of  that  debt  That  it 
was  a  bona  flde  debt,  that  the  transfer  was 
made  In  good  faith,  so  far  as  King  was  cot>- 
cemed,  there  can  be  no  questimi.  King  ac- 
cepted tbe  assignment  of  these  bcmds  In  pay- 
ment of  the  debt  due  from  Davis  and  cancel- 
ed the  debt  This  was  a  good  consideration, 
and.  In  the  absence  of  any  proof  of  a  fraudu- 
lent purpose  in  the  transfer,  It  cannot  be  at- 
tacked on  this  ground.     This  is  elementary. 

[3]  Tbe  last  contention  of  the  plaintiff  is 
that  the  court  erred  in  requiring  the  gar- 
nishee bank  to  apply  the  amount  lecdved 
from  tbe  Darlings  in  payment  of  the  d^t  due 
from  Davis  to  the  bank,  and  that  the  bonds, 
or  their  proceeds,  be  used  only  to  satisfy  an.y 
deficiency  arising  therefrom.  This  the  gar- 
nishee could  have  done  without  an  order  of 
tbe  court  and  tbe  plaintiff  could  not  have 
complained.  Of  this,  King  could  not  com- 
plain and  does  not  complain.  We  do  not 
think  plaintiff  is  in  a  position,  in  a  proceed- 
ing of  this  kind,  to  insist  upcm  a  marshaling 
of  assets. 

We  find  no  error  in  tbe  record,  and  tbe 
cause  is  affirmed. 

Affirmed. 

DEEMHR,  O.  J.,  and  LADD  and  SAUN- 
QER,  33.,  concur. 


VAN  DTK  et  al.  v.  MOSTERDT. 

(No.  80149.) 

(Supreme  Court  of  Iowa.    JTune  23,  1915.) 

1.  Pakties  iS=>50— Bbinqinq  iw  N«w  Pabtv 
— Partner. 

In  an  action  by  a  partner  for  damages  to 
his  one-half  Interest  in  a  stallion  turned  over 
to  defendant's  care  and  custody,  and  so  neg- 
ligently used  that  it  died,  where  it  appeared  that 
the  cause  of  action,  if  any,  was  in  favor  of  & 
partnership  of  which  the  pledntiff  was  a  mem- 
ber, an  order  allowing  plaintiff  to  file  an  amend- 
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ed  and  sabstitnted  -  petition  so  aa  to  make  his 
partner  a  party  plaintiff  was  proper,  under  the 
statutory  provisions  that  the  court,  in  further- 
ance of  justice,  may  allow  a  party  to  amend 
any  pleading  by  adding  to  or  striking  out  the 
name  of  a  party. 

[Kd.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  76;  Dec.  Dig.  <S=50.] 

2.  Partnebshif  «=»ig7— Right  to  Strs  avtd 
BE  SuBD — Statute. 

Under  Code  1897,  i  3468,  providing  that 
actions  may  be  brought  by  or  against  any  part- 
nersliip  as  sa<^,  a  partnership  Is  a  distinct  legal 
entity  which  may  sue  and  be  sued  in  the  part- 
nership name. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §  360 ;    Dcic.  Dig.  «s>l&7.] 

3.  AsrncALs  «=923— Caju  and  Custody— Ao- 
noR  roB  Injttsz  —  Sufetoixnct  <a  Evi- 

OBNCB. 

.  In  an  action  by  a  partnership  for  the  death 
of  a  stallion  turned  over  to  defendant's  care 
and  ODbstody,  and  so  negligently  used  that  he 
died,  evidence  held  to  sustain  a  verdict  for 
plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  H  43-48;  Dec.  Dig.  «=»2S.] 

4.  Masteb  and  Servant  €=>304  —  Neou- 
oENCE  oj"  Sebtant— Master's  LiASruxy. 

One  who  has  the  care  and  custody  of  a 
stallion  is  bound  not  to  negligently  injure  him, 
and  if  he  was  negligently  dnven  and  handled, 
as  a  proximate  result  of  which  he  died,  was 
liable  in  damages,  on  the  theory  of  respondeat 
superior,  for  the  negligence  of  agent  or  serv- 
ant in  whose  custody  he  had  placed  the  stal- 
Hon,  if  the  injury  occurred  while  in  the  per- 
formance of  such  servant's  duty. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  1226-1229;  Dec.  Dig. 
«=»304l) 

5.  Pabtnxbship  4=9l53  —  AOBHcrT  of  Pabt- 
neb. 

In  an  action  by  a  partnership  for  damages 
for  the  death  of  a  stallion  intrusted  to  defend- 
ant's care  and  custody,  and  so  used  that  he 
died,  the  act  of  one  partner  employed  by  the 
defendant  in  using  the  stallion  for  defendant's 
benefit  would  not  charge  Uie  partnership  with 
contributory  nei;ligence  or  estop  it  from  main- 
taining the  action. 

[E!d.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {}  274-277;    Dec.  Dig.  <^»153.] 

6.  Mastbb  and  Servant  «=»304  —  Masteb's 
Liability— Act  of  Servant. 

In  such  case  the  servant's  negligent  acts 
wonld  clearly  bind  defendant,  for  whom  he  was 
acting. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  1226-1228;  Dec.  Dig. 
«»=>304J 

7.  Pabtnebship  «s»128— Pabtnbb  as  Aoent 
—Scope  or  Authobitt. 

The  members  of  a  partnership  are  simply 
the  agents  ol  the  partnership  entity,  and  can 
only  bind  it  within  the  scope  of  their  legal 
aatbority  as  such  agents. 

IBd.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  193 ;   Dec.  Dig.  <8=»128.] 

&  Apfbal  and  Ebbob  9=»1064  —  Habiojess 
Ebbob— Instr-dctions. 
In  a  partnership's  action  for  damages  for 
the  death  of  a  stallion  intmsted  to  defendant's 
care  and  custody,,  and  so  negligently  used  that 
be  died,  an  instruction  that  an  action  for  dam- 
ages must  be  brought'  in  the  name  of  the  part- 
nership, Utat  one  partner  had  the  right  to  in- 
•titnte  the  snit  for  .the  partDersblp  and  a  right 
to  join  bis  partner  in  such  suit,  even  against 
the  partner^  objection,  in  view  of  the  other 


Eartner'fl  .objectjoa  to  -an  amendment,  making 
im  a  party  plaintiff  in  the  action  originally 
brought  by  the  other  partner,  was  not  prejadi- 
dal  to  defendant. 

[Ed.  Note. — For  other  cases,  scfe  Appeal  and 
Error,  Cent  Dig.  H  4219,  4221-4224;  Dec. 
Dig.  <e=»1064.] 

Appeal  from  District  Conrt,  Sioux  County ; 
William  Hutchinson,  Judge. 

Action  to  recover  damages  for  negUg;ence 
resulting  tn  the  death  of  plaintiffs'  borse. 
Judgment  for  the  plaintiffs.  Defendant  ap- 
peals.    Affirmed. 

Gerrit  Klay,  of  Orange  City,  tor  appellant 
J.  XT.  Bainmls,  of  Sioux  City,  and  P.  S.  Van 
Oosterlioat,  of  Orange  City,  for  appellees. 

QAYNOR,  J.  On  the  20th  day  of  August, 
1913,  Alta  Van  Dyk  brought  an  action  in  the 
district  court  claiming  that  he  was  the  own- 
er of  a  half  Interest  in  a  certain  stallion; 
that  at  the  close  of  the  season  of  1912  he 
turned  the  stallion  over  to  the.  care  and  cus- 
tody of  the  defendant;  that  defendant  was 
a  practical  horseman,  and  had  dealt  with 
horses  to  a  considerable  extent  for  a  num- 
ber of  years;  that  the  defendant  took  the 
stallion  into  his  custody  and  care ;  that  about 
the  middle  of  the  month  of  August  be  under- 
took to  haul  sand  with  the  stallion  to  his 
farm,  a  distance  of  four  miles ;  that  the  stal- 
lion was  a  very  heavy  horse,  weighing  about 
1,900  pounds;  that  the  weather  was  ex- 
tremely hot,  ranging  between  90  and  100  de- 
grees temperature ;  that  the  defendant  negli- 
gently hitched  the  horse  with  a  light  horse, 
and  put  the  same  in  charge  of  a  green  band^ 
or  hired  man  not  aocnstomed  to  driving 
horses,  and  proceeded  to  haul  sand  as  afore- 
said; that  the  horse  was  negligently'  and 
carelessly  overdriven  and  overtaxed,  as  a 
result  of  the  use  to  whl(di  he  was  put,  and 
by  reason  of  the  unskillfulness  of  the  driver 
said  stallion  became  overheated  and  died  on 
the  road  between  Rock  Valley  and  defendr 
ant's  farm,  by  reason  of  the  negligence  of  the 
defendant  aforesaid;  that  the  value  of  the 
half  Interest  in  the  horse  was  $500 ;  that  in 
the  death  of  the  horse  he  was  damaged  to 
that  extent — and  demands  judgment  for  $500. 

Defendant  answered  this  petition,  denying 
each  and  every  allegation,  and  further  plead- 
ing that  plaintiff  and  one  Jacob  Van  Beek 
were  partners  in  the  ownership  of  said  stal; 
lion;  that  they  (the  partners)  used  said  stal- 
lion for  services  during  the  season  of  1912, 
and  up  to  the  1st  of  July,  1912,  and  together 
paid  the  expenses  and  shared  the  proSts  and 
losses  connected  with  said  use;  that  on  or 
about  the  15th  day  of  February,  1912,  said 
partners  made  an  oral  agreement  with  the 
defendant  whereby  defendant  was  to  feed 
and  furnish  stable  room  for  said  horse 
whenever  said  partners  should  desire  to 
keep  said  stallion  at  defendant's  place,  dur- 
ing the  season  and  for  the  balance  of  the 


•^soforoOtat  eaoei  n*  MUM'top(c«sd  KBX-NCMBBR  t»sU  Kai-Nsabwed  DfgeaU  and  IndiXM 


Digitized  by 


Coogle 


208 


168  NORTHWBSTBBN  REPORTffiE 


(Iowa 


year;  that.  In  consideration  of  said  feed 
and  stable  room,  defendant  was  entitled  to 
use  said  stallion  In  ordinary  farm  work,  and 
to  breed  the  same  to  hia  mares  free  of 
charge ;  that  after  the  1st  of  July,  1912,  and 
up  to  the  time  said  horse  died,  Jacob  Van 
Beek,  one  of  the  partners,  was  living  at  de- 
fendant's house,  and  had  charge  and  super- 
vision of  said  Btalllon  while  working  for  de- 
fendant 

Upon  these  issues  the  plaintiff  introduced 
his  testimony.  At  the  conclusion  of  plain- 
tiff's testimony,  and  after  plaintiff  had  rest- 
ed, the  defendant  filed  a  motion  for  an  in- 
structed verdict  npon  the  grounds,  among 
others,  that  the  evidence  conclusively  show- 
ed that  the  stallion  in  question  was  held  in 
partnership;  that  the  partnership  affairs 
were  not  settled,  and  no  accountlug  had  been 
had.  Thereupon  the  plaintiff,  through  his 
attorney,  made  the  following  statement: 

"If  they  want  Van  Beek  joined  here  as  a 
partner,  we  can  do  it  in  about  five  minutes  time 
and  avoid  all  this  question.  I  understand  be  is 
right  here  in  the  courtroom,  and  that  won't 
be  denied.  And  we  will  try  this  thing  out  The 
parties  are  all  here,  the  witnesses  are  here,  and 
there  will  be  no  occasion  for  making  it  neces- 
sary to  commence  another  suit  and  go  through 
all  the  preliminary  expense.  But,  if  it  should 
be  thought  by  the  court  that  a  partnership  be- 
tween Van  Beek  and  Von  Dyk  e?asted,  and 
there  could  be  no  partnership  between  any  other 
parties  as  this  record  stands,  we  will  ask  now 
for  a  few  minutes  time  to  amend,  and  we  will 
bring  this  action  in  the  name  of  the  partner- 
ship, and,  as  I  say,  will  briefly  amend  our  peti- 
tiiin,  but  first  the  court  can  rule  on  the  prop- 
osition as  to  whether  the  evidence  shows  there 
is  a  partnership." 

"Defendant  objects  at  this  time  to  be  forced 
Into  a  new  action  with  new  parties.  Plaintiff 
has  rested,  and  if  he  wants  to  bring  a  new 
action  he -is  perfectly  welcome,  but  we  would 
not  want  a  new  action  brought  here  at  this 
time.  The  plaintiff  having  practically  admitted 
that  he  has  no  causw  of  action  if  there  is  a 
partnership  practically  settles  this  question." 

To  which  the  conrt  said: 

"Well,  these  parties  being  present  in  court 
the  plaintiff  may  have  a  little  time  to  amend 
and  bring  them  m ;  to  all  of  which  the  defend- 
ant excepts." 

ThereuiKtn  an  amended  and  substituted  pe- 
tition was  filed  in  the  name  of  the  partner- 
ship, stating  the  cause  of  action  substantial- 
ly as  set  out  In  the  original  petition,  and 
basing  the  right  to  recover  upon  the  same 
facts  therein  alleged,  but  aslsing  for  Judg- 
ment in  favor  of  the  partnership  for  the  full 
value  of  the  stallion. 

Thereupon  Jacob  Van  Beek  the  other 
partner,  who  was  joined  in  the  suit  filed  a 
motion  asking  that  his  name  be  stricken 
from  the  record,  stating  that  he  refused  to  be 
a  party  to  the  record,  and  alleging  facts 
which  tended  to  exonerate  the  defendant 
from  liability  for  the  loss  of  the  horse,  and 
alleging  that  he  (Van  Beek)  directed  the  use 
of  the  horse  and  the  manner  in  which  it  was 
used.  On  motion  of  plaintiff,  this  motion  was 
stricken  from  the  record.  Thereupon  Jacob 
Van  Beek  filed  an  amendment  to  the  amend- 
ed and  aalistituted  petition  a»  f(dlows: 


"That  on  the  aOth  day  ot  Angnst,  1912,  the 

plaintiff  Jacob  Van  Beek  ordered  one  L>ock- 
horat  to  hitch  the  stallion  belonging  to  plain- 
tiff to  the  wagon  and  haul  a  load  of  sand  from 
Rock  Valley,  Iowa;  that  said  Lockhorst  did 
so  use  said  horse  with  the  full  consent  and  au- 
thority of  the  plaintiff;  that  the  use  of  said 
horse  and  in  said  manner  was  tmknown  to  the 
defendant,  G.  Mosterdt;  that  the  said  Lock- 
horst used  said  horse  in  hauling  said  sand  in 
a  careful  and  prudent  manner,  and  was  not  in 
any  way  negligent  in  the  use  of  said  horsii, 
and  that  the  death  of  said  horse  was  in  no  way 
caused  in  the  manner  of  its  use  or  by  any  n^- 
ligence  of  the  party  using  it  or  the  said  U. 
Mosterdt,  defendant." 

Upon  the  motion  of  the  plaintiff,  this 
amendment  filed  by  Van  Beek  was  stricken 
from  the  record  on  the  ground  that  he  was 
seeking  to  set  up  a  defense  for  the  defendant ; 
to  which  Van  Beek  excepted. 

Thereupon  the  defendant  filed  an  answer 
to  the  amended  and  substituted  petition  of 
the  plaintiff,  in  which  he  denied  every  alle- 
gation, admitted  that  the  plaintiffs  were 
partners,  alleging  that  they  bought  the  stal- 
lion In  controversy  from  the  defendant  for 
$800,  and  that  the  defendant  agreed  to  board 
and  care  for  the  stallion  until  March  1,  1913, 
and  further  answered  that  on  the  20th  day 
of  August  1912,  plaintiffs,  without  any 
knowledge  on  the  {lart  of  the  defendant  in* 
structed  one  Lockhorst  who  was  then  In  the 
employ  of  the  defendant  to  use  said  horse 
and  haul  the  sand  from  Rock  Valley,  Iowa; 
that  the  plaintiffs  were  present  when  said 
sand  was  hauled,  and  had  full  knowledge  of 
the  manner  in  which  said  horse  was  used, 
and  authorized  and  directed  the  use  of  the 
horse  of  which  they  now  complain,  and 
which  they  allege  caused  its  death ;  that  the 
plaintiffs  are  now  estopped  from  claiming 
any  negligence  on  the  part  of  the  defendant; 
and  that,  If  there  was  any  negligence  in  the 
manner  of  its  use.  It  was  due  to  their  own 
contributory  negligence. 

Thereupon,  without  further  objection,  the 
cause  proceeded  to  final  trial,  defendant  In- 
troducing evidence  in  defense,  and  the  plain- 
tiffs introducing  evidence  In  rebuttal,  and  the 
defendant  evidence  in  surrebuttal,  at  the  con- 
clusion of  which  both  parties  rested. 

Thereupon  the  defendant  filed  the  follow- 
ing motion: 

(1)  The  evidence  conclusively  shows  that 
the  plaintiff  Jacob  Van  Beek  was  present 
when  this  horse  was  used  to  haul  sand,  that 
he  directed  and  Instructed  the  driver,  Gerrlt 
Lockhorst,  to  so  use  the  horse,  and  that  It 
was  vrtth  the  full  Imowledge  and  authority 
and  consent  of  the  plaintiff  that  the  horse 
was  being  used  in  such  manner,  and  that  the 
plaintiff  Jacob  Van  Beek  never  at  any  time 
made  any  objection  to  said  use.  There  is  no 
evidence  in  the  record  to  support  a  verdict 

(2)  There  Is  no  evidence  In  the  record  to 
support  a  verdict  by  the  jury  that  the  de- 
fendant was  In- any  manner  guilty  of  any  neg- 
ligence, and,  if  there  was  any  negligence  in 
the  use  of  the  horse,  it  was  at  the  express 
xeqoeat  and  demand  and  the  Imowledge  of  the 
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plaintiffs,   and  ttiey  by  their  oondact  caor- 
trlbnted  to  bis  death  by  their  negHgence. 

Thla  was  by  the  court  overmled.  There- 
upon the  cause  was  submitted  to  the  Jury 
with  Instructions  from  the  court.  The  Jury 
returned  a  verdict  for  the  plaintiffs.  Judg- 
ment being  entered  upon  the  verdict,  defend- 
ant appeals,  and  assigns  the  following 
grounds  for  reversal: 

(1)  The  court  erred  in  overruling  defend- 
ant's motion  to  direct  a  verdict  at  the  close 
of  plaintiff  Van  Dyk's  case,  and  in  permit- 
ting him,  over  defendant's  objection,  to  bring 
in  a  new  party  iflalntlff. 

(2)  The  court  erred  In  overruling  plaintiff 
Van  Beek's  motion  to  strike  his  name  as  par- 
ty plaintiff. 

(3)  The  court  erred  in  striking  the  amend- 
ment of  plaintiff  Van  Beek  from  the  flies. 

(4)  The  court  erred  In  overruling  defend- 
ant's motion  to  direct  a  verdict  at  the  close 
of  all  the  testimony. 

(5)  The  court  erred  In  refusing  to  give  the 
Instruction  asked  for  by  defendant 

(6)  The  court  erred  In  giving  Instruction 
No.  8  to  the  Jury. 

CO  The  court  erred  In  giving  instruction 
No.  9  to  the  Jury. 

(8)  The  court  erred  In  overruling  defend- 
ant's motion  for  a  new  trial. 

We  need  not  consider  any  alleged  error 
committed  to  the  prejudice  of  Van  Beek,  If 
any,  in  overruling  his  motion  to  strike  his 
amendment  from  the  record,  and  In  striking 
out  bis  amendment  to  plaintiff's  amended  and 
substituted  petition,  for  the  reason  that  Van 
Beek  has  not  appealed,  and  is  not  here  com- 
plaining of  the  action  of  the  court  In  this  re- 
spect. This  disposes,  without  any  further 
consideration,  of  the  second  and  third 
grounds  for  reversal.  The  other  grounds  we 
will  take  up  in  the  order  In  which  they  are 
presented. 

[1 ,  J]  1.  The  court  erred  In  overruling  de- 
fendant's motion  for  a  directed  verdict  at  the 
close  of  plaintiffs'  testimony.  This  motion, 
so  far  as  material  to  be  considered  here,  was 
based  on  the  thought  that  an  action  could  not 
be  maintained  by  one  partner  to  recover  a 
partnership  debt.  There  appears  to  have 
been  no  ruling  on  this  motion.  On  the  re- 
quest of  the  attorney  representing  the  plain- 
tiff, the  partnership  was  substituted  as  plain- 
tiff in  the  action,  and  the  cause  proceeded  to 
trial  upon  the  Issue  of  fact  as  originally  ten- 
dered; the  partnership  being  conceded  by 
both  parties  In  the  further  progress  of  the 
trial  to  be  the  reel  party  In  Interest  It  Is 
Claimed,  however,  the  court  erred  in  allowing 
the  (Aalntlff  to  flle  an  amended  and  sub- 
stituted petition,  and  in  changing  the  parties 
plaintiff  In  the  suit  It  Is  conceded  that  this 
action  was  originally  brought  In  the  name  of 
one  of  the  partners,  upon  a  cause  of  action, 
if  any,  existing  In  favor  of  a  partnership  at 
which  the  plalntifl  was  a  member.  At  the 
coKdnrion  of  plalntUTa  testimony  it  derel- 
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oped  that  tSie  cause  of  action  existed  In  favor 
of  this  partnership,  and  the  motion  was  pred- 
icated upon  the  thought  that  the  plaintiff,  as 
a  member  of  the  firm,  could  not  maintain  an 
action  to  recover  upon  a  partnership  daim. 

Bectiwi  3488  of  the  Code  of  1897  provides: 
"Actions  may  be  brought  by  or  against  any 
partnership  as  such." 

Our  court  has  uniformly  held  that  a  part- 
nership Is  a  distinct  legal  entity,  capable  of 
transacting  business  and  making  contracts, 
and  may  sue  and  be  sued  in  a  partnership 
name.  See  Bnnuwell  v.  Stebbings,  88  Iowa, 
i26,  49  N.  W.  1020. 

The  question  then  la:  Did  the  court  err  In 
allowing  the  partnership  to  be  substituted 
plaintiff  in  a  case  brought  by  one  of  the 
members  of  the  firm  upon  a  partnership  debt} 
To  allow  amendments  Is  the  rule;  to  deny 
them  the  exception.    As  said  by  this  court: 

"The  scope  of  a  new  pleading  is  limited  to 
strengthening,  develoi>uig,  or  re-enforcing  the 
original  cause  of  action,  or  of  enlarging  the 
extent,  or  changing  the  relief  sought  Then 
it  meets  the  very  purpose  for  which  such 
pleadiugB  arc  allowed." 

See  Kean  v.  Rogers,  118  N.  W.  616. 

Did  the  amendment  in  this  case  go  beyond 
the  scope  and  purpose  for  which  amendments 
are  allowed,  to  wit  in  the  furtherance  of 
Justice,  and  to  avoid  nonsuits  upon  purely 
technical  grounds? 

The  action  of  the  court  below  was  not  with- 
out authority.  In  Myers  v.  C,  B.  &  Q.  Hy. 
Co.,  152  Iowa,  330,  131  N.  W.  770,  a  husband 
brought  a  suit  to  recover  for  the  death  of  his 
wife.  A  demurrer  was  interposed  to  his  pe- 
tition on  the  ground  that  he  was  not  a  proper 
party  to  maintain  the  action.  An  amended 
and  substituted  petlti<xi  was  filed  by  F.  K. 
Myers,  as  adminlstititor  of  the  decedent, 
claiming  damages  to  the  estate.  Defendant 
moved  to  strike  this  amended  petition  on  the 
ground  that  It  changed  the  parties  plaintiff 
and  alleged  a  new  cause  of  action.  This  mo- 
tion was  overruled,  and  exceptions  taken. 
An  answer  was  subsequently  filed.  The  court 
held  that  there  was  no  error  in  allowing  the- 
amendment    The  court  said: 

"Where  a  party  sues  in  bis  own  right,  he  may, 
if  the  facts  warrant,  amend  his  complaint  so 
as  to  make  the  suit  stand  in  his  representative 
capacity,  and  conversely,  if  he  sues  in  his  rep- 
resentative capacity,  he  may  be  allowed  to- 
amend  by  declaring  as  an  individual;  and  in 
neither  instance  is  it  considered  a  substantial 
change  of  the  cause  of  action" — citing  antbori- 
ties. 

The  court  further  said.  In  substance,  whea 
there  Is  an  appearance  to  the  action,  and  the 
defendant  tests  the  right  of  the  named  plain- 
tiff to  maintain  the  action,  the  name  of  the 
proper  parties  plaintiff  may  be  substituted  In 
the  action  by  an  amended  pleading,  subject 
of  course,  to  an  apportionment  of  the  costs 
and  the  right  of  the  defendant  to  a  continu- 
ance, if  taken  by  surprise.  If  this  Is  not  the 
rule,  the  action  must  abate,  and  another  be- 
brought  This,  under  the  statute,  should  not 
be  the  mle,  unless  substantial  Justice  so  de- 
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mands.  '  nie'statnte  pitovMesia  terms  tbat 
the  court,  In  furtherance  of  Jnstice,  may  per- 
mit a  party  to  amend  any  pleading  by  adding 
to  or  striking  out  ttie  name  of  a  party.  The 
original  plaintiff  was  without  capacity  to  sue 
upon  a  partnership  claim.  The  transaction 
upon  which  the  action  was  based  remained 
the  same.  It  was  the  same  canse  of  action 
that  was  sought  to  be  enforced  after  the  sub- 
stitution of  the  itartnership.  We  think  this 
case  is  authority  for  the  court's  action  in 
allowing  the  amendment  by  substituting  the 
partnership  as  plaintiff  in  the  case.  Fur- 
ther than  that,  the  defendant  made  no  mo- 
tion to  strike  the  amendment  from  the  file, 
but  responded  thereto  by  answering,  and  no- 
where in  his  motion  for  a  directed  verdict 
did  he  raise  the  question  here  urged.  We 
think,  on  this  point,  there  is  no  ground  for 
reversal. 

[3, 4]  The  next  error  assigned  is  that  the 
court  erred  in  overruling  defendant's  motion 
for  a  directed  verdict  at  the  close  of  all  the 
testimony.  This  and  the  eighth  error  assign- 
ed may  be  considered  together.  The  eighth 
error  Is  that  the  court  erred  in  refusing  to 
sustain  the  motion  for  a  new  trial.  The  mo- 
tion for  a  directed  verdict  was  based  upon 
two  grounds,  both  of  which  Involve  the  same 
question  as  presented  in  the  motion  for  a 
new  trial,  to  wit,  that  the  evidence  is  in- 
suflSdent  to  jnstlfy  the  verdict  In  the  view 
we  take  of  this  case,  these  assignments  can- 
not be  sustained,  for  the  reason  that  it  is  not 
in  dispute  that  the  horse  in  question  was 
placed  in  the  custody  and  care  of  the  defend- 
ant by  the  partnership.  There  Is  a  contro- 
versy as  to  the  terms  upon  which  he  was 
given  to  the  defendant  The  plaintiffs'  testi- 
mcmy  is  that  the  defendant  was  to  keep  the 
horse  until  the  season  of  1013,  and  have  the 
privilege  of  breeding  his  mares;  that  be  was 
to  give  the  horse  exercise  to  keep  him  In 
health,  in  good  shape.  The  defendant  says 
he  knew  how  to  take  care  of  horses,  was  an 
experienced  horseman,  that  the  horse  was 
perfectly  healthy,  in  good  condition,  and  had 
never  been  sick  during  that  season. 

Ed  Moss  testifies  that  on  the  day  the  horse 
died  he  met  Lockhorst  the  hired  hand  of  the 
defendant  driving  the  stallion  and  another 
horse  hitched  to  a  wagon.  This  was  about 
a  mile  east  and  three  miles  south  of  Rock 
Valley,  and  about  half  a  mile  from  defend- 
ant's place.  He  said  that  he  noticed  when 
be  saw  Lockhorst  coming  towards  him  with 
the  stallion  and  the  other  horse  the  horse 
stood  still,  or  wanted  to  stand  stllli  When 
he  got  up  to  him  he  was  standing  still.  The 
horse  fell  practically  immediately  after  tbat 
The  horse  weighed  about  2,000  pounds;  was 
In  good  condition.  Observed  no  symptoms  of 
colic  about  the  horse.  The  horse  driven  wiUi 
the  stallion  was  about  1,100  pounds.  This 
was  about  11  or  12  o'clock  in  the  day.  At  the 
time  the  horse  fell  he  was  going  up  a  steep 
hill.    The  wagon  was  loaded  with  sand. 

It  was  admitted  by  the  defendant  that 


Lockhorst  wa»  worklajg -for  tlie  -  defendant, 
and  at  the  time  the  horse  died  was  driving- 
him  for  the  defendant 

It  furtiier  appears  from  the  testimony  that- 
after  the  death  of  the  horse  the  defendant 
said  the  stallion  was  not  well  the  nlglit  be- 
fore, and  that  he  thought  he  had  kidney 
trouble  the  night  before;  that  he  was  all 
right  in  the  morning,  so  he  told  the  boys  to 
hitch  him  up  to  the  wagon  again  and  they 
did.  There  is  evidence  that  defendant  told 
the  boys  to  put  the  horse  on  the  wagon  to 
haul  the  sand.  There  is  a  controversy  as  to 
who  told  Lockhorst  to  bitch  up  the  horse. 

Dick  Van  Seek  testifies  that  the  defendant 
is  his  stepfather;  that  he  was  living  with 
and  working  for  the  defendant  at  the  time 
of  the  occurrence  complained  of;  tbat  the 
horse  was  in  good  condition  prior  to  his 
death ;  that  he  £ed  the  stallion  the  morning 
he  died;  that  be  ate  his  feed  and  was  In 
good  condition;  tbat  he  did  not  see  the  stal- 
11<«  bitched  up;  that  his  brother,  Jacob  Van 
Beek,  was  foreman  of  the  place,  and  when 
the  father  was  not  at  home  the  plaintiff 
Jacob  Van  Beek  gave  orders  as  to  what 
should  be  done  on  the  farm. 

Lockhorst  testifies  that  Dick  Van  Beek, 
son  of  defendant,  hitched  the  stallion  to  the 
wagon;  that  he  had  an  old  horse  with  him. 
Jake,  the  plaintiiS,  went  along  with  another 
wagon ;  that  Jake  was  fli^t  ahead,  and  then 
Lockhorst  got  ahead ;  that  coming  back  Jake 
stopped  with  his  team  at  Rock  Valley. 

The  Jury  might  well  have  found  that  the 
death  of  the  horse  was  not  due  to  the  use, 
but  to  the  manner  in  which  it  was  used. 

Jacob  Van  Beek  testifies  that  he  directed 
the  hitching  up  of  the  horse  for  the  hauling 
of  the  sand. 

These  were  all  questtons  of  fact  for  the  Ju- 
ry, but  the  evidence  shows  that  the  defendant 
stated  that  he  told  the  boys  to  hitch  the  horse 
to  the  wagon.  We  do  not  know  what  the 
fact  is  about  this  matter.  The  Jury  deter- 
mined it  adverse  to  the  defendant  It  appears 
without  controversy  tbat  Lockhorst  was  in 
the  employ  of  the  defendant,  as  was  also 
Jacob  Van  Beek;  that  they  were  engaged  in 
defendant's  business;  that  whatever  they 
did  with  respect  to  this  horse  was  done  for 
the  defendant  and-  not  for  the  plaintiff  part- 
nership; tbat  they  were  servants  of  the 
defendant,  and  were  performing  duties  as- 
signed them  by  the  master ;  their  negligence 
was  the  negligence  of  the  defendant  It  was 
the  duty  of  the  defendant  not  negligently  to 
injure  this  horse  while  in  bis  custody.  That 
was  the  duty  he  assumed  to  the  partnertiiip 
when  he  took  charge  of  the  horse.  If  the 
horse  was  negligently  driven  and  handled, 
and,  as  a  proximate  result  of  such  negligence, 
he  died,  the  defendant  would  be  liable,  014 
the  theory-  of  respondeat  superior,  for  the 
nettfigeaoe  of  those  in  whose  custody  he  bad 
placed  the  horse,  even  though  for  a  tempo- 
rary purpose,  providing  the  injury  occurred 
while  in  the  performanoe  of  the  servant'* 
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duty  to  tbe  ibaater.    Tbe  defendant  in  Us 
arg^ument  says: 

"There  is  iittle  or  no  dispute  about  the  facts 
in  this  case.  We  concede  for  the  purpose  ot' 
tJiis  appeal  that  the  use  of  the  horse  at  the 
time  and  in  the  manner  shown  was  negligence, 
and  caused  his  death  by  apoplexy." 

It  la  next  contended  that  the  court  erred 
In  refusing  to  give  instructions  asked  by  the 
defendant.  This  Is  the  fifth  error  assigned. 
The  instruction  asked  by  the  defendant  la  as 
follows : 

"Each  member  of  a  partnership  firm  is  the 
agent  of  and  the  representative  of  every  other 
member,  and  every  act  done  by  one  member 
within  the  scope  of  the  partnership  business 
is  binding  apon  every  other  member,  regardless 
whether  3ie  commission  of  such  act  at  the  time, 
or  before  it  was  committed,  was  known  to  the 
other  member  of  the  firm.  Tou  are  therefore 
instructed,  as  a  matter  of  law,  that  if  you  find 
by  a  preponderance  of  evidence  that  the  plain- 
tiiC  Jacob  Van  Beek,  on  tbe  20th  day  of  Au- 
gust, 1012,  was  present  and  knew  that  the 
stallion  was  used  to  haul  a  load  of  sand  from 
Rock  Valley,  that  he  directed  and  instructed 
Lockborst,  the  driver  of  the  stallion  at  the  time 
he  died,  to  use  said  stallion  to  haul  said  load 
of  sand,  and  at  no  time  made  any  objections 
thereto,  then  the  plaintiffs  were  guilty  of  con- 
tributory negligence,  and  your  verdict  must  be 
for  the  defendant,  and  you  will  so  find." 

The  court,  however,  in  Ite  eighth  instruc- 
tion gave  the  above  Instruction  (substantially 
as  asked,  and  then  added: 

"If,  however,  you  find  from  the  evidence  that 
one  of  the  partners,  Jacob  Van  Beek,  was  tbe 
stepson  of  the  defendant,  and  at  the  time  in 
question  was  living  with  and  working  for  the 
defendant,  and  in  the  defendant's  employ,  and 
under  defendant's  supervision  managing  and 
directing  his  father's  (the  defendant's)  business, 
in  the  absence  of  the  defendant,  and  at  the 
time  in  question  he  was  acting  for  and  in  be- 
half of  his  father  in  using  said  stallion  in  haul- 
ing sand,  and  was  not  acting  in  any  way  for 
the  partnership  in  question,  and  that  what  he 
did  at  said  time  in  authorizing,  permitting,  and 
directing  the  use  of  the  said  horse  was  done 
for  the  sole  use  and  benefit  of  the  defendant, 
his  stepfather,  then  and  in  that  case  the  plain- 
tilfs  would  not  be  guilty  of  contributory  neg- 
ligence, and  they  would  not  be  estopped  from 
maintaining  tills  action." 

The  defendant  in  bla  fifth  assignmait  of 
eiTor  complained  that  the  court  did  not  give 
the  instruction  asked,  and  in  the  sixth  as- 
signment of  error  complained  that  the  court 
gave  this  eighth  Instruction.  Tbe  fore  part 
of  instruction  8  Is  in  words  of  the  instruction 
aejked;  therefore  plaintiff's  complaint  that 
the  court  did  not  give  the  Instruction  asked 
luur  no  basis  In  this  record. 

[1-7]  The  complaint  of  the  eighth  instruc- 
tion relates  to  the  latter  part,  in  which  tbe 
Jury  are  told  that,  if  Jacob  Van  Beek  at  the 
time  of  tbe  Injury  was  acting  for  the  defend- 
ant, and  not  for  the  partnership,  and  that 
what  he  did,  if  be  did  anything,  in  author- 
izing, directing,  and  permitting  tbe  use  of 
the  horse,  was  done  solely  as  servant  of  the 
defendant,  and  In  discharge  of  duties  which 
he  owed  the  defendant  as  a  servant,  the  part- 
nendilp  coold  not  be  charged  with  contribu- 
tory negligence  on  account  of  the  action  of 
Jacob  Van  Beek  tondilng  the  matter.    As 


said  befofe,  a  partnership  is  a  distinct  enti- 
ty, and  recognized  as  such  In  the  law.  ^e 
members  of  the  Ann  are  simply  the  agents  of 
the  entity,  and  can  only  bind  it  within  tbe 
scope  of  their  legal  authority  as  such  agents. 
There  is  no  question  but  that  one  may  be 
agent  of  two  parties,  but,  as  such,  can  bind 
only  the  one  for  whom  he  acts,  when  the  act 
is  within  the  scope  of  bis  agency.  If  the 
Jury  sboDld  find,  as  a  matter  of  fact,  tliat 
Jacob  Van  Beek  was  the  ag^it  of  tbe  defend- 
ant at  the  time,  acting  for  and  in  behalf  of 
the  defendant^nd  In  the  defendant's  business, 
and  not  for  the  partnership,  or  within  the 
scope  of  his  agency  as  a  member  of  the  firm, 
then  bis  acts  clearly  bind  tbe  party  for  whom 
he  was  acting,  and  that  was  all  tbe  court 
told  them  In  this  Instruction.  The  court  sim- 
ply said :  If  Van  Beek  was  acting  as  ag«it 
for  the  defendant,  acting  for  and  In  behalf 
of  the  defendant  in  using  the  stallion,  and 
not  acting  in  any  way  for  tbe  partnership, 
and  that  what  he  did  was  done  for  tbe  sole 
use  and  benefit  of  tbe  defendant,  then  In  that 
case  the  legal  entity  known  as  the  partner- 
ship would  not  be  chargeaUe  with  contribu- 
tory negligence  by  reason  of  bis  act  We 
think  there  was  no  error  in  this  instruction, 
under  the  record  made  in  this  case.  Before 
the  act  of  one  partner  can  be  charged  against 
the  firm  as  constituting  negligence,  and  create 
liability  on  the  part  of  the  firm  for  the  act,  it 
must  appear  that  the  act  was  done  within 
the  scope  of  his  agency  and  authority  to  act 
for  the  partnership.  The  negligence  must 
have  been  committed  within  the  scope  of  the 
partnership  or  in  the  furtherance,  or  attempt 
to  further,  tbe  interests  of  tbe  partnership. 
His  act  must  be  the  act  of  tbe  partnership, 
to  be  binding  upon  it.  In  nothing  that  ^Jacob 
Van  Beek  did  on  this  day  did  he  assume  to 
or  act  for  the  partnership.  All  that  he  did, 
and  all  that  he  attempted  to  do,  was  In  the 
Interest  of  this  defendant,  and  as  servant  of 
the  defendant 

As  bearing  upon  this  questicm,  see  Huben- 
thal  V.  Kennedy,  76  Iowa,  707,  39  N.  W.  694. 
In  this  case  it  is  said,  where  one  is  sought  to 
be  charged  with  an  act  done  by  a  partner : 

"Kennedy  did  not  assume  to  bind  any  one 
but  himself  by  his  agreement,  but  it  was  a  mere 
personal  arrangement  between  him  and  plaintift 
If  it  should  be  conceded  that  he  and  Dickinson 
were  partners,  still,  as  he  did  not  assume  to 
contract  for  the  firm,  it  was  not  bound  by  the 
agreement" 

See,  also,  as  bearing  upon  this  question, 
Knox  V.  Bufflngton  ft  Co.,  60  Iowa,  320; 
Boardman  &  Gray  v.  Adams  &  Hackley,  5 
Iowa,  224. 

In  Matbre  v.  Story  City  Drag  Co.,  ISO 
Iowa,  112, 106  N.  W.  368,  8  Ann.  Cas.  27S,  this 
court  said: 

"It  is  •  •  ♦  fundamental  that  the  •  *  * 
partnerships  •  *  •  and  each  partner  are 
liable  for  the  acts  of  the  others  when  the^  are 
acting  in  the  ordinary  course  of  the  business 
of  the  firm,  or  are  authorized  to  so  act.  On 
the  other  hand,  a  firm  or  a  partner  will  not 
*    *    *    be  liable  for  the  willful  or  negligent 
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tort  of  a  partner  actliig  beyond  the  acope  of 
hia  authority." 

See,  also,  Gwynn  v.  Duffleld,  66  Iowa,  712, 
24  N.  W.  623,  66  Am.  Rep.  286;  Randolpta 
Bank  t.  Armstrong,  11  Iowa,  particular  point 
«t  page  618. 

[I]  The  next  contention  is  that  the  court 
erred  In  giving  the  ninth  Instruction  to  the 
Jury.  In  this  ninth  Instruction  complained  of 
the  court  told  the  jury,  In  substance,  that 
an  action  for  damages  to  partnership  prop- 
erty must  be  brought  In  the  name  of  the  part- 
nership; that  one  partner  has  the  right  to  in- 
stitute the  suit  for  the  partnership;  and 
that  he  had  a  right  to  Join  his  partner  in  such 
a  suit,  even  against  the  partner's  objection. 
Ibere  Is  nothing  prejudicial  in  this  state- 
ment of  the  law,  so  far  as  this  defendant  is 
concerned.  There  is  no  contention  that  this 
suit  was  not  based  upon  damage  to  partner- 
ship property.  The  whole  theory  of  the  trial, 
after  the  filing  of  the  substitute  petition, 
was  that  the  action  was  being  prosecuted  by 
the  partnership.  In  view  of  the  action  of  the 
other  partner  upon  the  trial,  we  think  this  in- 
struction was  peculiarly  pertinent  We  find 
no  error  here. 

On  the  whole  record,  the  cause  oogAit  to 
he,  and  is,  affirmed. 

Affirmed. 

DEEMGR,  G.  J.,  and  LADD  and  SALINO- 
£R,  JJ.,  concur. 


HAIiLIGAN  V.   iOWA   STEAM   LAUNDRY 

CO.  et  al.    (No.  29745.) 

(Supreme  Court  of  Iowa.     June  21,  1015.) 

1.  Pmncipal  and  Aoent  «b>171  —  Unau- 
thorized Acts— Ratification  by  Acckpt- 
ANCG  OF  Benefits. 

Where,  as  a  result  of  negotiations  with 
K.,  defendant  purchased  corporate  atockj  If  K. 
was  the  owner  of  such  stock,  and  plaintiff  held 
it  merely  as  collateral  security,  and  received 
the  proceeds  of  the  sale  without  knowle<lge  of 
K.'a  false  representations,  there  was  no  ratifi- 
cation of  such  repreaentations  under  the  rule 
that  a  principal  ratifies  bis  agent's  unauthor- 
ized acts  by  accepting  the  benefits  thereof, 
whether  or  not  defendant  knew  that  K.  was 
the  owner,  and  that  plaintiff  held  the  stock 
merely  as  collateral  security. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i|  644-666;  Dec.  Dig.  <S=» 
171.] 

2.  Pbincipai,  and  Agent  «=»19  —  Actions 
Against  PrincipaI/— Bubden  of  Peoof. 

On  the  trial  of  a  counterclaim  for  damages 
sustained  from  false  representations  by  K.  on 
a  sale  of  stock  to  defendant,  defendant  had 
the  burden  of  proving  that  K.  was  plaintiff's 
authorized  agent,  either  by  previous  arrange- 
ment and  Intent  of  the  parties  or  by  subsequent 
ratification. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  36;   Dec.  Dig.  «=3l9.1 

3.  Fraud  «=>57  — Actions  fob  Damages  — 

Evidence. 

A  counterclaim  for  damages  from  false 
representations  on  a  sale  of  corporate  stock 
alleged  that  defendant  represented  that  the  cor- 
poration had  no  debts  except  those  stated,  and 


that  If  defendant  would  purchase  the  stock, 
certain  stock  held  by  a  third  party  would  be  re- 
tired, that  the  stock  purchased  would  have  been 
worth  the  sum  paid  therefor,  but  that  under 
the  facts  actually  existing,  it  was  reduced  in 
value  in  proportion  to  the  indebtedness  of  the 
company  and  the  amount  paid  to  such  third 
party  for  his  stock.  Beld,  that  evidence  that 
the  stock  was  worth  more  than  defendant  paid 
for  it  was  admissible  both  because  of  the  meas- 
ure of  damages  pleaded  and  as  bearing  upon  the 
qnpstion  of  fraud  in  the  representations  and 
defendant's  reliance  thereon. 

[Ed.  Note.— For  other  cases,  see  Frond,  Cent. 
Dig.  §§  90-93;   Dec.  Dig.  <8=>57.] 

4.  FaAtTD    45»62  — Actions  fob  Dakaoes  — 
Evidence. 

It  appearing  that  the  negotiations  for  the 
purchase  of  such  stock  began  in  February  and 
were  not  consummated  until  August  and  that 
the  company  was  a  going  concern,  plaintiff 
should  have  been  permitted  to  show  the  bills 
receivable  held  by  the  company  at  the  time  of 
the  transfer,  and  it  was  error  to  confine  the 
parties  to  a  consideration  of  the  mere  items 
of  corporate  liability  specified  in  the  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  70;   Dec.  Dig.  cS^Si] 

5.  Pbincipal  and  Agent  ®=»156— Repbicsb:t- 
TATioNs  BY  Agent- Liability. 

Defendant  purchased  corporate  stock  from 
K.,  it  being  his  contention  that  plaintiff  owned 
the  stock,  and  that  K.  was  plaintiff's  agent. 
It  was  agreed  between  defendant  and  K.  that 
if  defendant  purchased  such  stock,  4  addi- 
tional shares  owned  by  plaintiff,  28  shares  own- 
ed by  K„  and  10  shares  belonging  to  M.  would 
be  retired,  so  that  plaintiff  would  own  one- 
half  of  the  stock.  It  did  not  appear  that  plain- 
tiff had  ,any  interest  in  the  stock  held  by  M., 
or  any  control  over  it,  or  that  he  knew  of  this 
arrangement.  Beld,  that  K.  in  agreeing  to  re- 
tire his  own  stock  and  that  of  M.,  was  not  act- 
ing for  plaintiff,  and,  moreover,  this  arrange- 
ment was  not  a  representation  of  an  existing 
fact,  and  hence  defendant  could  not  recover 
from  plaintiff  damages  because  of  the  failure 
to  retire  M.'s  stock,  especially  where  immedi- 
ately after  the  purchase  K.  and  defendant  ac- 
quired the  M.  stock  and  issued  the  company's 
note  therefor,  and  defendant  subsequently  paid 
the  note  for  the  stock  purchased  by  him  with- 
out making  any  request  upon  plaintiff  to  re- 
tire such  stock. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  §§  583-587;  Dec  Dig.  «=» 
156.] 

Appeal  from  District  Court,  Scott  Ounty; 
Wm.  Tbeophilus,  Judge. 

The  case  here  presented  is  upon  a  counter- 
claim by  the  defendant  against  the  plaintiff 
for  damages  for  alleged  false  representations 
for  the  sale  of  corporate  stock.  There  was 
a  verdict  for  the  defendant  for  the  amount 
claimed  In  bis  counterclaim,  and  the  plaintiff 
appeals.    Reversed. 

Sharon  &  UlgglDS,  of  Davenport,  for  appel- 
lant T.  A.  Murphy,  A.  G.  Sampson,  and 
Cook  &  Balluff,  all  of  Davenport,  for  appel- 
lees Iowa  Steam  Laundry  and  Wm.  Pohl- 
man,  Jr. 

EVANS,  J.  Tbe  only  Issue  tried  In  this 
case  was  upon  the  counterclaim  of  defendant 
Wm.  Pohlman.  The  other  defendants  whose 
names  aiHDear  in  the  title  of  the  case  may  be 


4=9For  other  cases  see  tame  topic  and  KET-NUMBER  In  all  Key-Kumbered  Digests  and  Indexes 

Digitized  by  V^OOQIC 


lovb) 


HAZ.ua AK  V.  IOWA  STBAM  liATOTDBT  00. 


213 


wholly  aisregirded.  By  hla  connteKlaUn 
"the  defendant  Pohlman  averred  that  in  Au- 
snst,  1908,  lie  purchased  of  the  plaintiff  cer- 
tain corporate  stock  in  the  Iowa  Steam  Lann- 
'dry  Company,  and  that  he  was  Induced  to 
make  such  purchase  by  certain  false  repre- 
sentations made  to  him  by  another  stock- 
holder, Charles  A.  Keeler.  He  averred  that 
such  representations  were  made  by  Eeeler  as 
agent  for  the  plaintiff.  The  defense  was  a 
general  denial,  and  a  special  denial  of  Keel- 
«r'8  agency  and  an  averment  that  the  plain- 
tiff held  the  stock  In  question  only  as  securi- 
ty for  certain  liabilities  of  Keeler  to  the  plain- 
tur,  and  that  Keeler  was  the  real  or  equita- 
ble owner  of  the  stock.  The  alleged  false 
representations  are  set  forth  In  the  connter- 
■clalm  as  follows: 

"(2)  That  said  JTames  F.  Halligan,  by  and 
throngh  his  said  agent,  Charles  A.  Keeler,  i6p- 
resented  to  this  defendant  that  there  were  no 
debts  of  said  Iowa  Steam  Laundry  Compauy 
except  certain  notes  at  the  Iowa  National  Bank 
and  a  few  small  unpaid  installments  on  a  cer- 
tain mangle  in  said  laundry  and  a  few  small 
unpaid  installments  on  a  cash  register  in  said 
laundry,  none  of  which  said  installments  were 
due.  That  said  James  F.  Halligan  was  sec- 
retan  and  treasurer  of  the  Iowa  Steam  Laun- 
dry Company  and,  as  snch  ofScer,  charged  with' 
the  duty  of  keeping  the  books  and  accounts  of 
said  company.  That  said  James  F.  Halligan, 
through  his  said  agent,  Charles  A.  Keeler,  ex- 
hibited the  books  which  purported  to  be  and 
contain  the  complete  accounts  of  said  Iowa 
Steam  Laundry  Company,  showing  the  earn- 
ings of  said  company,  its  indebtedness,  and  its 
accounts  receivable,  together  with  ail  other 
financial  data  affecting  the  condition  of  said 
Iowa  Steam  Laundry  Company.  That  this  de- 
fendant was,  and  is,  a  competent  accountant, 
and  examined  the  t>ooks,  so  exhibited  to  him, 
carefully,  and  that  said  books  did  not  sho^ 
any  indebtedness  of  said  Iowa  Steam  Laundry 
Company.  The  said  James  F.  Halligan  further 
stated  and  represented  to  defendant  that  the 
total  outstanding  capital  stock  of  said  company 
amounted  to  54  shares  held  by  said  Halligan, 
78  shares  held  by  Charles  A.  Keeler,  and  10 
shares  held  by  Hugo  Moeller,  and  that  if  defend- 
ant would  purchase  50  shares  of  the  stock  of 
the  said  Halligan  at  par,  the  said  Halligan, 
Keeler,  and  Moeller,  who  held  and  owned  all 
of  said  stock  of  said  Iowa  Steam  Laundry  Com- 
pany, would  cancel  4  shares  of  stock  belonging 
to  James  F.  Halligan,  2S  shares  of  stock 
belonging  to  Charles  A.  Keeler,  and  10  shares 
belonging  to  Hugo  Moeller,  so  that  this  defend- 
ant would  be  owner  of  50  shares  of  stock  in 
said  company,  Charles  A.  Keeler  would  own  50 
shares,  and  said  100  shares  would  represent  the 
total  outstanding  stock  of  said  Iowa  Steam 
Laundry  Company." 

The  breach  cbarged  was  that  there  was 
additional  Indebtedness  against  the  corpora- 
tion other  than  that  represented,  to  the 
amount  of  about  $900,  and  that  the  plaintiff 
failed  to  retire  the  10  shares  of  stock  of 
Moeller  which  were  of  the  value  of  $1,000. 
The  laundry  company  In  question  was  actual- 
ly operated  by  Keeler  In  the  city  of  Daven- 
port. Halligan  was  a  resident  of  the  same 
city,  but  was  engaged  In  other  business.  Pri- 
or to  March,  1907,  the  stock  issue  consisted 
of  84  shares  at  a  par  value  of  $100  each,  and 
these  were  owned  in  equal  parts  by  Keeler 
and  one  Lucas.    The  testimony  on  behaU  of 


plaintiff  disclosed  that  In  Viasth,  1907,  he 
purchased  the  shares  of  Lucas  at  the  request 
of  Keeler,  and  that  he  advanced  certain 
moneys  for  the  use  of  the  corporation,  for  all 
of  which  Keeler  agreed  to  Indemnify  him. 
The  42  shares  of  Lucas  were  reissued  to  the 
plaintiff,  Halligan,  and  the  42  shares  of  Keel- 
er were  Indorsed  to  him  by  Keeler,  so  that  he 
held  the  entire  issue  of  stock  as  security. 
The  preliminary  negotiations  for  the  pur- 
chase of  shares  of  stock  by  Pohlman  were 
had  between  him  and  Keeler  alone.  These 
began  In  February,  1908.  They  resulted  In 
more  or  less  of  an  examination  of  the  affairs 
of  the  company  by  Pohlman.  It  is  not  claim- 
ed that  any  false  representation  was  ever 
made  by  Halligan  personally,  nor  Is  there 
any  evidence  of  any  knowledge  on  his  part 
that  false  representations  had  been  made  by 
Keeler.  At  the  time  of  these  preliminary 
negotiations,  the  issue  of  stock  had  been  in- 
creased to  meet  the  amount  of  additional  In- 
vestments made ;  the  total  number  of  shares 
at  this  time  being  142.  Of  these  shares  54 
were  Issued  In  the  name  of  Halligan,  and  78 
in  the  name  of  Keeler.  The  Keeler  shares, 
however,  were  held  In  whole  or  In  part  by 
Halligan  as  alleged  security  under  his  con- 
tract with  Keeler.  The  understanding  be- 
tween Keeler  and  Pohlman,  according  tc 
Pohlman's  testimony,  was  that  Pohlman 
should  buy  the  "SO  shares  of  Halligan"  at 
par,  and  that  the  other  4  shares  of  Halligan 
and  the  10  shares  of  Moeller  and  28  of  the 
shares  of  Keeler  should  all  be  retired,  and 
that  the  stock  issue  should  thereby  be  reduc- 
ed to  100  shares.  There  is  no  claim  that 
Halligan  personally  had  anything  to  do, with 
this  arrangement,  or  had  any  personal  knowl- 
edge  of  It.  On  July  27,  1908,  Pohlman,  either 
alone  or  with  Keeler,  went  to  see  Halligan, 
and  advised  blm  of  the  price  agreed  on  be- 
tween Keeler  and  Pohlman.  Fifty  dollars 
was  paid  on  that  day  to  Halligan.  Later, 
on  August  4th,  $2,450  was  paid  to  Halligan, 
and  Pohlman  excuted  bis  note  to  him  for  the 
remaining  $2,500.  Halligan  thereupon  sur- 
rendered all  the  stock  under  his  control.  Ac- 
cording to  testimony  In  his  behalf,  the 
amount  due  him  under  his  arrangement  with 
Keeler  for  money  actually  advanced  was 
about  $5,700.  He  was  under  liability  to  pay 
upwards  of  $2,000  more,  which  he  later  paid. 
He  put  the  $5,000  received  to  the  credit  of 
Keeler,  and  looked  to  him  personally  for  the 
balance.  The  question  of  balance  due  him 
from  Keeler  was  later  litigated  between  him 
and  Keeler,  and  the  finding  was  in  his  favor. 
As  to  the  first  Interview  with  Halligan,  Pohl- 
man testified  as  follows: 

"When  I  went  to  see  Mr.  Halligan,  well, 
naturally,  when  I  came  there — I  don't  remember 
just  exactly;  but  I  know  that  he  told  me  that 
probably  it  was  a  bad  proposition  in  a  way, 
but  he  thought  it  would  be  a  good  thing  for 
some  young  German  to  come  in  there  and  try 
to  boost  the  business  up  in  a  way.  I  told  him 
I  had  spoken  with  Mr.  Keeler,  and  that  Keeler 
told  me  to  come  up  there  and  make  a  payment 
on  this  for  to  bind  th«  deal.     He  gave  me  a 
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receipt  for  it.  He 'said  they  had  a  chance- 
that  Crook  Bros,  were  figuring  on  baying  them 
out  because  they  were  not  doing  the  way  they 
might  do,  or  ought  to  do,  and  if  I  got  in  there — 
and  he  said  that  I  was  up  against  a  kind  of 
a  tough  proposition,  because  they  were  pretty 
hard  competitors,  but  he  hoped  I  would  come 
out  all  right.  I  discussed  the  details  at  that 
time  with  him.  As  near  as  I  can  remember 
that  discussion  was,  after  we  got  ready  when 
the  deal  was  closed,  I  was  to  pay  the  $2,450 
and  give  him  a  note  for  $2,500.  I  don't  re- 
member what  we  spoke  about,  maybe  different 
•little  things:  I  don't  remember  anything  in 
particular.  X  don't  remember  of  ever  having 
had  a  talk  with  Mr.  Halligan  about  the  terms 
of  this  sale,  etc.,  before  this  time.  Before  the 
time  I  went  to  see  Mr.  Ilalligan  at  the  time  I 
paid  him  his  $50,  I  bad  reached  an  agreement 
with  Keeler  as  to  the  amount  I  should  pay  for 
Ealligan's  stock,  and  the  terms  upon  which  I 
was  to  pay  for  it.  When  I  went  to  see  Mr. 
Halligan  at  that  time,  I  told  him  I  had  reached 
such  an  agreement.  He  said  it  was  satisfac- 
tory to  him." 

I.  One  of  the  Important  questions  In  tlie 
case  -was  as  to  whether  Keeler  could  be 
deemed  the  agent  of  Halllg'an  in  the  making 
of  the  alleged  representations  complained  of. 
The  trial  court  instructed  the  jury  that  the 
burden  was  upon  Pohlman  to  prove  that  Keel- 
er was  the  authorized  agent  of  the  plaintiff 
in  making  such  representations,  or  else  tliat 
Halligan  bad  afterwards  ratified  the  assumed 
agency  of  Keeler.  As  already  Indicated, 
there  was  no  evidence  that  Keeler  was  in 
fact  the  authorized  agent  of  Halligan;  nor 
was  there  any  evidence  of  ratification,  except 
the  ratification  tliat  might  be  implied  by  the 
'  fact  that  Halligan  actually  received  the  pur^ 
chase  money  of  $5,000,  under  the  rule  of 
Eadie  V.  Ashbaugh,  44  Iowa,  519,  and  like 
cas^.  Tills  rule  was  laid  down  by  the  trial 
court  in  instruction  10  as  follows: 

"10.  Ratification  is  shown  when  one,  after 
learning  all  the  material  facts',  accepts  the  un- 
authorized acts  of  another  in  his  behalf,  or  it 
may  be  shown  when  one  receives,  accepts,  and 
keeps  the  benefits  or  proceeds  derived  or  re- 
sulting from  the  unauthorized  acts  of  another 
in  his  behalf.  When  he  receives,  accepts,  and 
keeps  such  benefits  or  proceeds,  he  thereby 
ratifies  and  adopts  as  his  own  the  acts  of  that 
other  in  regard  to  the  matter  in  hand,  the  same 
as  if  done  by  himself." 

Instruction  11  also  contains  the  following: 

"It   aiipears   without   dispute    that  Halligan 

has  received  and  accepted  and  kept  the  $5,0OO 

proceeds  derived  and  resulting  from  the  sale  to 

Pohlman." 

As  bearing  upon  the  question  of  whether 
Halligan  held  the  stock  as  collateral  security 
only,  instruction  7  was  as  follows: 

"(7)  There  are  two  prelimlnanr  propositions 
to  be  decided  before  proceeding  farther:  B^rst. 
Did  the  50  shares  of  stock  sold  to  Pohlman  be- 
long to  Halligan,  or  did  Halligan  hold  same 
as  coUaternl  only?  And  if  found  that  same 
was  cnly  held  as  collateral  security,  then  did 
Pohlman  have  any  knowledge  or  notice  there- 
of before  be  paid  the  $50  on  the  deal?  These 
questions  are  for  you  to  answer  from  all  the 
evidence  in  the  case. 

"If  found  that  the  stock  sold  to  PiAIman  be- 
longed to  Halligan,  or  if  found  that  he  held  it 
only  as  collateral  security,  but  that  Pohlman 
had  no  knowledge  nor  any  notice  thereof  before 
he  paid  the  $50  on  the  deal,  then  you  may 
proceed  to  consider  the  second  preliminary  is- 


sue or  proposition,  namely:'  Was  Keeler  the 
agent  of  Halligan  in  the  sale  of  the  stock  to 
Pohlman? 

"But  should  you  find,  however,  that  Halligan 
held  the  stock  as  collateral  security  only,  and 
that  Pohlman  had  knowledge  or  any  notice 
thereof  before  he  paid  the  $50  on  the  deal,  you 
need  consider  the  case  no  farther;  and  in  that 
event  you  should  return  a  verdict  for  the  plain- 
ti«f.    •    •    • 

"(c)  If  you  believe  from  the  evidence  that 
Halligan  was  not  the  owner  of  the  stock  sold 
to  Pohlman,  but  only  held  it  as  collateral  se- 
curity, and  you  further  find  that  Pohlman  had 
knowledge  or  notice  thereof  before  the  $50  was 
paid  on  the  deal,  then  your  verdict  must  be 
for  the  plaintiff.'' 

[1, 2]  It  will  be  noted  from  the  foregoing 
that  the  court  laid  upon  Halligan  the  burden 
of  showing,  not  only  that  he  was  not  the 
real  owner  of  the  stock,  and  was  not  the  real 
beneficiary  of  the  contract,  but  of  showing  al- 
so tliat  Pohlman  had  notice  of  that  fact  The 
rule  of  ratification  announced  in  the  Eadle 
Case  is  one  of  legal  implication.  It  is  im- 
plied on  the  theory  that  when  the  alleged 
principal  is  the  real  beneficiary  of  the  con- 
tract, be  shall  not  enforce  the  contract  in  his 
own  behalf  while  repudiating  its  considera- 
tions. He  must  therefore  either  reject  the 
benefits  or  be  deemed  to  ratify  the  agency. 
Manifestly  the  rule  would  not  be  applicable 
if  Keeler  was  himself  the  principal  and  the 
beneficiary  of  bla  own  bargaining.  The  bene- 
fits of  Halligan  would  be  Indirect  and  conse- 
quential only.  The  proceeds  received  by  him 
were  necessarily  applied  upon  the  obllgatioiis 
of  Keeler.  This  was  done  In  ignorance  on 
his  part  of  any  false  representations  by  Keol- 
er.  This  distinction  was  recognized  in  the 
instructions,  with  the  qualification  that  no- 
tice to  Pohlman  must  be  proved.  The  trouble 
is  with  this  qualification.  The  burden  was 
qpon  Pohlman  to  prove  the  authorized  agency 
either  by  previous  arrangement  and  Intent 
of  the  parties,  or  by  subsequent  ratification. 
The  only  form  of  ratification  contended  for 
was  that  the  contract  was  made  for  his  bene- 
fit, and  that  he  received  the  benefit  This 
was  a  question  of  fact  Halligan  by  his  tes- 
timony denied  it  in  the  manner  indicated. 
The  burden  of  proof  of  the  ratification  wa$ 
upon  Pohlman.  Successful  denial  of  the  fact 
relied  on  was  sufficient  to  defeat  such  claim 
of  ratification.  It  was  the  fact  itself  which 
was  material  here,  and  not  Pohlman's  knowl- 
edge or  want  of  knowledge  of  It  If,  there- 
fore, Halligan  successfully  refuted  the  claim 
that  he  was  the  real  beneficiary  of  the  con- 
tract, it  was  error  to  lay  upon  him  the  ad- 
ditional burden  of  proving  that  Pohlman 
knew  that  he  was  not  such  beneficiary. 

[8]  II.  The  plaintiff  offered  to  show  that 
the  value  of  the  stock  of  the  laundry  com- 
pany was  greater  than  the  amount  paid 
for  It  by  Pohlman.  Evidence  along  this  line 
was  rejected,  and  error  is  assigned  thereon. 
We  think  the  evidence  was  admissible  for 
two  reasons:  (1)  Because  the  counterclaim 
pleaded  the  measoie  of  damages  bs  foK 
lows: 
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.  "The  capital  Btoek  which  defendant  pordtaaed 
from  said  James  F.  Halli^n  would  nave  been 
worth  the  sum  of  |6,000,  which  this  defend- 
ant paid  therefor.  That  under  the  facts  here- 
inl>erare  atated,  and  under  the  aotoal  facts  ex- 
istinCt  said  shares  of  stock  of  the  said  James 
P.  Haltigan  were  not  worth  the  sum  of  $5,000, 
hot  the  value  of  said  shares  was  reduced  by 
one-half  of  the  indebtedness  of  said  company, 
amounting  to  ^54.32,  and  by  one-half  of  the 
amount  paid  to  Hugo  Moeller  for  his  stock, 
amonntintr  to  $500.  Said  capital  stock  being 
worth  $964.82  leas  than  it  would  have  been 
worth  had  the  representations  of  the  said  Jamea 
F.  HaUigan,  made  through  hia  aaid  agoit; 
Chas.  A.  Keeler,  been  true." 

(2)  Because  the  evidence  was  admissible 
as  bearing  upon  the  Qoestlon  both  of  fraud 
In  the  representations  and  In  the  reliance  of 
Poblman  thereon.  The  question  Is  analogous 
to  that  Involved  in  Likes  v.  Baer,  10  Iowa, 
89;  High  V.  Klstner,  44  Iowa,  79;  Vaupel 
V.  Mulhall,  141  Iowa,  365,  118  N.  W.  272. 

[4]  The  plaintiff  attempted  to  show  the 
bills  receivable  held  by  the  company  at  the 
time  of  the  transfer,  and  tills  line  of  evi- 
dence was  rejected.  When  it  is  remembered 
that  the.  negotiations  between  Keeler  and 
Pohlman  began  in  February,  and  were  not 
consummated  until  August,  and  that  tbe 
company  was  a  going  concern.  It  goes  without 
saying  that  the. Identity  of  Its  bills  receivable 
and  Its  liabilities  would  change  more  or  less 
in  the  meantime.  We  think  the  ruling  of  the 
trial  court  was  too  close  at  this  point,  and 
that  the  parties  should  not  have  been  confin- 
ed to  a  consideration  of  the  mere  items  of 
corporate  liability  as  specified  in  the  claim. 

[B]  III.  It  will  be  noted  that  one  of  the  al- 
leged false  representations  was  that  Halll- 
gan,  Keeler,  and  Moeller  would  retire  certain 
shares  of  stock  held  by  each  one,  and  that 
this  representation  failed  by  the  failure  of 
Moeller  to  retire  his  10  shares.  We  find 
no  evidence  that  would  Justify  the  charging 
of  this  representation  against  Halligan  by 
Keeler  as  an  alleged  agent.  A  part  of  this 
representation  as  pleaded  in  the  counter- 
claim was  that  Keeler  would  retire  28  shares 
of  his  stock,  and  that  Halligan  would  retire 
4  shares  of  his  stock.  HaUigan  did  retire  or 
surrender  all  the  stock  which  he,  In  any  man- 
ner, controlled.  Surely  it  could  not  be  claim- 
ed that  Halligan  was  responsible  as  principal 
if  Keeler  had  failed  to  retire  his  own  28 
shares  of  stock.  There  is  no  ground  for  say- 
ing that  Keeler  was  doing  other  than  speak- 
ing for  himself  as  to  such  28  shares  of  stock. 
Nor  can  we  see  any  ground  for  saying  ttiat 
he  was  speaking  for  any  one  but  himself  and 
Moeller  if  he  assumed  to  promise  that  Moel- 
ler would  retire  his  10  shares  of  stock.  It 
does  not  appear  that  Halligan  had  any  In- 
terest In  such  10  shares,  or  any  control  of 
any  kind  over  them,  nor  did  be  know  of  tbe 
representation  made,  if  representation  there 
was.  Indeed  It  is  quite  as  clear  that  it 
was  not  a  representation  at  all  of  an  exist- 
ing fact  It  appears  to  have  been  a  part  of 
the   plans   discussed    between   Keeler   and 


BcAlman  as  to  their  future  operatitn  of  tbe 
company.  There  was  no  representation  of 
any  existing  fact,  nor  is  it  claimed  that 
there  was  any  fraud  even  on  the  part  of 
Keeler  other  than  failure  to  perform  bis 
agreemoit,  If  any.  Tbe  lack  of  substance  In 
this  part  of  the  claim  is  further  Indicated 
by  the  fact  that,  immediately  after  the  ac- 
quisition of  Halligan's  stock,  Keeler  and 
Pohlman  acquired  the  Moeller  stock  and  Is- 
sued the  note  of  the  company  therefor,  with- 
out making  any  request  upon  Halligan,  and 
without  notifying  him  at  any  time  until  the 
filing  of  this  counterclaim  of  any  alleged 
default  In  relation  thereta  Moreover,  Pohl- 
man appears  to  have  paid  later  his  $2,500 
note  without  claiming  any  defense  thereto. 
We  think,  therefore,  that  the  evidence  in 
this  record  did  not  justify  a  submission  to 
the  Jury  of  this  item  upon  a  claim  of  false 
representations  made  by  Keeler  as  agent  for 
HaUigan.  In  other  respects  we  have  treated 
the  allegations  of  the  counterclaim  as  suffi- 
cient to  present  a  case  of  false  and  fraudu- 
lent representations  because  they  have  been 
80  treated  in  the  discussion  here.  In  view 
of  a  new  trial  it  may  avoid  future  trouble  to 
note  that  the  counterclaim  contains  no  al- 
legation of  scienter  or  of  actual  fraudulent 
Intent. 

For  tbe  reasons  indicated  a  new  trial  must 
be  awarded,  and  it  is  so  ordered.  Tbe  Judg- 
ment below  is  therefore  reversed. 

DEEMEB,  O.  J.,  and  WBIAVBR  and  PRBS- 
TON,  JJ.,  concurring. 


VERBECK  ▼.  PETERS.    (No.  30029.) 
(Supreme  Court  of  Iowa.    June  21, 1915.) 

1.  Laztdlobd  and  Tenant  <S=»327— Constbuc- 
TioN  OF  Fabu  Lease— Rent— "Chop." 

By  a  farm  lease  tbe  lessee  agreed  to  pay  as 
rent  one-half  of  all  crops  raised  on  the  land, 
"payable  as  follows:  One-half  of  the  small 
grain  raised  on  said  land  and  one-half  of  the 
corn  raised  thereon  and  $5  per  acre  for  pasture 
land,"  the  lessor's  share  to  be  delivered  into  bins 
and  cribs.  It  further  provided  that  all  work 
land,  not  la  grass,  should  be  put  in  grain,  and 
that  for  any  work  land  not  in  grain,  the  lessee 
should  pay  $5  an  acre.  Held,  that  the  lessor 
was  entitled  to  one-half  of  the  hay  crop,  and 
not  merely  to  $6  an  acre  for  the  land  on  which 
the  hay  crop  was  raised,  as  hay  is  a  "crop"  in 
the  usual  and  accepted  sense  of  the  word,  and 
there  was  no  inconsistency  between  the  general 
provision  for  one-half  of  all  crops  and  the  par- 
ticular recitals  following  it. 

[Ed.  Note. — For  other  casw,  see  Landlord  and 
Tenant,  Cent  Dig.  }  1371 ;  Dec  Dig.  <8=>327. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Crop.] 

2.  Contracts  «=»15e  — CoNSTBiroTrowr— <3en- 

ntAL  FOLI/OWED  BT  SPECIFIC  WOBDS. 

The  rule  that  a  general  word  or  phrase,  fol- 
lowed b^  other  words  of  specific  or  particular 
description,  includes  no  more  than  the  things 
specifically  mentioned  is  not  of  universal  ap- 
plication, and  does  not  apply  when  the  writing 
taken  as  a  whole  fairly  demonstrates  that  such 
was  not  the  intention  of  the  parties,  or  if  tbe 
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application  of  the  rule  will  necessitate  an  ab- 
surd c^  unreasonable  resnlt,  or  wliere  both  the 
general  expression  and  the  particular  description 
or  enumeration  can  be  allowed  to  stand  without 
repugnancy  or  inconsistency. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  EHgr.  8  737;   Dec.  Dig.  (S=alB6.1 

Appeal  from  Superior  Court,  Grlnnell 
County;    P.  6.  Norrls,  Judge. 

Action  brought  In  equity  by  a  lessor  to  en- 
join his  lessee  from  removing  or  selling  crops 
and  other  property  from  the  leased  premises 
and  for  other  relief.  Decree  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Bray,  Shifflett  &  Wilkle,  of  Grlnnell,  for 
appellant  Raybnm  &  Lyman,  of  Grlnnell, 
for  appellee. 

WEAVER,  3.  [1]  Plaintiff  leased  to  de- 
fendant a  part  of  the  N.  E.  %  of  section  32, 
township  80,  range  15,  for  the  year  beginning 
March  15,  1913.  The  provision  of  the  writ- 
ten lease  fixing  the  amount  of  rental  to  be 
paid  is  in  the  following  words: 

"For  rent  for  said  premises,  lessee  covenants 
and  agrees  to  pay  said  lessor  the  yearly  rent  of 
one-half  of  all  crops  raised  on  aforesaid  land 
^toiiasra  payable  as  follows:  One-half  of  the  small 
grain  raised  on  said  land,  and  one-half  of  the 
com  raised  tliereon,  and  five  dollars  per  acre 
o<  naA  tbt  BUia-og  for  pasture  land,  and  in  said 
part  of  the  Swr-htry-Vefisi-iTii  northeast  quarter 
of  above  desci-ibed  land  and  la  addition  to  worll 


anil   pay    tus  toad   tn»   oa   said   ptoiniaao   saeh 

"The  crops  to  be  divided  according  to  the  usu- 
al custom,  the  lessor  to  pay  for  one-half  of  all 
teed  used  on  said  land,  and  for  one-half  of  (Ul 
fee*  for  thrashing  all  tmaU  grain  raised  on  said 
land,  and  for  one-half  of  binding  twine  used  in 
harvesting  oats  on  satd  land,  and  quality  as  well 
as  quantity  to  be  considereid,  and  the  share  ot 
lessor  to  be  securely  stored  and  cared  for  on 
said  land  and  delivered  as  follows : 

"Into  bins  and  cribs  on  aforesaid  premises, 
furnished  by  said  lessor.  That  all  small  grain 
shall  be  staclced  and  threshed  before  November 
1st  of  each  year,  and  all  corn  piclced  and  in 
crib  before  December  15th  of  each  year;  that 
notice  of  threshing  shall  be  given  lessor  at  least 
a  week  prior  to  the  day  of  threshing.  The  cash 
rent  to  be  paid  as  follows :  Kent  of  pasture  land 
to  be  paid  soon  after  thrashing  out  of  oats  crop 
receipts^  that  all  woric  land  not  in  grass  shall 
be  put  m  grain,  and  for  any  worlc  land  nut  in 
grain  lessee  shall  pay  lessor  five  dollars  per  acre. 
Wor  pasture  land  (as  above)." 

The  lease  was  written  upon  a  printed  form, 
a  part  of  the  printed  matter  being  erased  in 
the  manner  above  indicated  while  that  part 
of  the  quotation  in  italics  indicates  the  words 
written  into  the  blank  form  before  It  was 
signed  by  the  parties. 

This  action  was  begun  December  13,  1913. 
In  the  first  count  of  the  petition  plaintiff 
states  that  he  has  received  bis  full  rental 
share  of  the  small  grain  and  corn  raised  on 
the  premises,  but  that  there  is  still  unpaid 
the  cash  rent  on  the  pasture  land  and  tbe 
rental  share  of  the  hay  crop,  and  that  de- 
fendant has  removed,  and  threatens  to  re- 
move, the  crops  and  other  property  without 
tbe  payment  of  such  reut.  The  claims  set  up 
in  another  count  of  the  petition  are  not  in- 


volved In  this  appeal,  and  we  need  make  no 
further  reference  thereto. 

The  defendant  denies  that  plaintiff  is  en- 
titled to  any  share  in  the  hay  crop,  and  says 
he  is  not  bound  under  the  terms  of  the  lease 
to  pay  a  sbare  rent  for  the  hay  land,  but  to 
pay  cash  rent  at  the  rate  of  $5  per  acre,  and 
is  ready  and  willing  to  make  payment  on  that 
basis.  The  trial  court  found  for  plaintiff 
upon  this  issue,  and  held  that  the  stipulation 
for  cash  rent  applieid  only  to  the  pasture 
land.  From  this  ruling  the  defendant  has 
appealed. 

The  one  question  we  have  to  consider  is 
the  proper  construction  of  the  lease  and  de- 
cide whether  the  stipulation  by  which  the 
lessee  undertook  to  pay  "the  yearly  rent  of 
one-half  of  all  crops  raised  on  the  aforesaid 
land"  includes  rent  for  the  hay  land,  or 
whether  this  provision  Is  so  modified  or 
limited  by  the  rest  of  the  writing  as  to  ex- 
clude the  hay  crop  and  to  make  the  rent  for 
hay  land  payable  in  cash  at  $5  per  acre. 

[2]  While  the  lease  Is  in  some  respects 
awkwardly  drawn  we  think  when  read  as  a 
whole  there  can  be  little  doubt  of  Its  real 
meaning,  and  that  the  conclusion  arrived  at 
by  the  trial  court  is  inevitable.  In  the  first 
place  the  agreement  is  to  pay  "One-half  of 
all  crops  raised  on  the  land,"  and  assuredly 
hay  is  a  crop  in  the  usual  and  accepted  sense 
of  the  word.  To  avoid  this  point  it  is  urged 
that  the  words  following  the  phrase,  "paya- 
ble as  follows:  One-half  of  the  small  grain, 
one-half  of  the  corn  and  five  dollars  per  acre 
for  the  pasture  land,"  without  specific  men- 
tion of  the  hay  crop — brings  the  provision 
within  the  rule  by  which  a  general  word  or 
phrase,  followed  by  other  words  of  specific 
or  i>articular  description,  is  ordinarily  held 
to  include  no  more  than  tbe  things  thus  spe- 
cifically mentioned.  That  such  is  the  rule  In 
a  proper  case  must  be  admitted,  but  it  is  not 
of  universal  application,  for  If  the  writing, 
when  taken  altogether,  fairly  demonstrates 
that  such  was  not  the  intention  of  the  parties, 
or  if  the  application  of  the  rule  will  necessi- 
tate an  absurd  or  unreasonable  result,  it 
will  not  be  applied.  Moreover,  it  has  no 
proper  application  where  both  the  general 
expression  and  the  particular  description  or 
enumeration  can  be  allowed  to  stand  without 
repugnance  or  inconsistency.  In  other  words, 
if  reasonable  effect  can  be  given  to  both,  each 
is  to  have  effect  according  to  the  usual  and 
approved  usage  of  our  language.  See,  for 
example.  Bishop  on  Contracts  (Ed.  of  1887)  $ 
409 ;  German  Fire  Ins.  Co.  v.  Roost,  55  Ohio 
St.  581,  45  N.  E.  1097,  36  L.  R.  A.  236,  60  Am. 
St  Rep.  711;  Wood  v.  Lindley,  12  Ind.  App. 
258,  40  N.  E.  283;  Corwin  v.  Hood,  58  N.  H. 
401;   Pollock's  Contracts,  436  and  437. 

The  general  provisions  for  rents  are  one- 
half  of  all  crops  raised  on  the  land  and  $5 
per  acre  for  pasture.  The  particular  recital 
is  that  the  lessee  shall  pay  the  lessor  one- 
half  the  small  grain  and  one-half  the  com. 


^9For  other  cases  ■««  same  topic  and  KBT-NCMBER  In  all  Key-Numb«r«d  Digests  aud  ludexw 

Digitized  by  VjOOQIC 


Iowa)         DBS  MOINia  UNION  RT.  CO.  v,  MST.  COURT  01*  POIiE  COUNTY 


217 


to  be  divided  according  to  the  nsnaX  cnstom 
and  delivered  In  bins  and  cribs  furnished  by 
the  lessor.  This,  It  wUl  readily  be  seen,  is 
not  InconalBtent  with  the  general  declaration 
that  the  lessor  shall  have  one-half  of  all  the 
crops.  The  omission  of  any  reference  to  the 
hay  crop  in  this  connection  may  render  it 
doubtfal  where  the  lessee  shonld  delive'r  the 
landlord's  share  of  the  hay,  but  Involves  the 
previous  clear  and  spedflc  declaration  that 
the  lessor  shall  share  Ip  all  crops  in  no  un- 
certainty. Both  can  stand  and  both  be  en- 
forced without  Incon^stency.  If  we  were  to 
accept  and  apply  the  rule  relied  upon  by 
appellant,  the  necessary  etFect  of  It  would  be 
to  relleve'the  defendant  from  all  legal  obliga- 
tion to  pay  anything  whatever — either  crop 
or  cash — ^for  the  use  of  the  meadow  land,  un- 
less we  are  to  go  farther  and  arbitrarily  bold 
that  the  undertaking  to  pay  |5  per  acre  "for 
the  pasture  land"  is  capable  of  a  construc- 
ti<m  broad  enough  to  include  the  meadow 
land,  which  Is  nowhere  specially  mentioned 
In  the  lease.  No  rule  or  authority  for  such 
a  stretch  of  the  court's  power  is  cited  by 
counsel,  and  we  doubt  If  any  can  be  found. 
The  Intent  to  lease  all  the  land  described 
therein,  and  that  defendant  shall  in  one  form 
or  another  i>ay  rent  on  all  the  land,  is  too 
clear  for  any  doubt.  The  final  clause  in  the 
above  quotation  from  the  lease  is  very  evi- 
dently intended  to  prevent  the  possibility  of 
a  loss  of  rent  In  some  form  by  the  neglect 
or  refusal  of  the  defendant  to  cultivate  and 
raise  grain  of  some  kind  on  all  the  land  un- 
der actual  cultivation,  and  if  he  shall  fall  to 
do  so  and  permit  any  of  the  cultivated  area 
to  lie  idle  or  unused,  he  is  required  to  pay  $5 
an  acre  therefor.  There  is  nothing  in  the 
record  suggesting  such  a  failure,  and  this 
clause  has  no  effect  upon  the  rights  of  the 
parties  as  stipulated  in  the  earlier  part  of 
the  paragraph,  or  to  except  the  meadow  land 
from  the  provision  for  the  payment  of  a  ren- 
tal share  of  all  crops. 

The  defense  cannot  be  sustained,  and  the 
Judgment  below  is  affirmed. 


DBS  MOINES  UNION  RY.  CO.  v.  DIST. 

COURT  OF  PODK  COUNTY. 

(No.  305ia) 

(Supreme  Court  of  Iowa.    June  21,  1915.) 

1.  JtiDOMKNT  <s=»388— Dismissal  of  Actiok— 
Vacatiok— Notice. 

Where  the  trial  court,  acting  within  its 
proper  jurisdiction,  enters  judgment  dismissing 
an  action,  the  case  must  be  treated  as  having 
been  finally  disposed  of,  and  such  judgment  can- 
not be  vacated  and  the  action  reinstated  for 
trial  without  notice  to  the  defendant,  especially 
if  the  term  at  which  the  judgment  of  dismissal 
is  entered  is  allowed  to  pass  without  any  appli- 
cation to  vacate. 

[Ed.  Note. — ^For  other  casea,  see  Judgment, 
Cent  Dig.  i§  747-749;  Dec  Dig.  «=338a] 

2.  JUDOMBNT  <S=s>388— DlSMJSSAI.  OF  ACTION— 
Vac  ATION— N  OTICE. 

Under  Code,  tit.  20,  c.  1,  regulating  pro- 
ceeffinga  to  reverse,  vacate,  or  modify  judgment^ 


in  the  trial  conrts,  section  4095  providing  that 
in  such  proceedings  the  parties  shall  be  brought 
into  court  on  the  same  notice  as  to  time,  mode  of 
service,  and  return  as  in  an  ordinarv  action, 
where  the  court  rendered  a  judgment  of  dismiss- 
al of  an  action,  and  plaintiO's  motion  at  a  sub- 
sequent term  to  reinstate  the  cause  was  grant- 
ed without  notice  served  upon  the  defendant  or 
its  counsel,  such  action  was  not  properly  rein- 
stated. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f§  747-749;  Dec.  Dig.  «8=»388.] 

3.  Judgment  ig=>3g8— Dismissai,  of  Action— 
Vacation- Notice. 

While  the  trial  court  may,  by  an  order  or 
rule  of  practice,  provide  that  parties  within 
its  jurisdiction  must  take  notice  of  all  inter- 
vening orders  and  proceedings  as  published  in 
a  designated  public  journal,  where  such  court 
lost  jurisdiction  of  a  defendant  by  dismissing  the 
action,  publication,  by  order  of  the  court,  of  a 
minute  in  the  official  newspaper  of  such  court 
that  plaintiff  had  moved  for  vacation  of  the 
judgment  of  dismissal,  was  not  the  notice  neces- 
sary to  validate  the  reinstatement  of  an  action 
at  a  term  of  court  following  that  at  which 
judgment  of  dismissal  was  entered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  747-749;  Dec.  Dig.  <8=>388.] 

4.  JuDOMXNT  i3=»388— Dismissal  of  Action- 
Vacation— Notice  TO  COUMBEI.  OF  DEFBMn- 
ANT. 

Where  attorneys  who  appeared  and  an- 
swered for  defendant  in  a  suit  had  knowledge  of 
the  order  vacating  a  judgment  of  dismissal  and 
reassigning  the  case  for  trial,  rendered  at  a 
term  after  that  at  which  judgment  was  entered, 
so  that  notice  to  the  defendant  was  necessary 
to  the  reacquisition  of  jurisdiction  over  it,  such 
knowledge  of  its  counsel  was  insufficient  for 
that  purpose. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  K  747-749;    Dec.  Dig.  <S=9388.] 

5.  Time  «=»9— Computation  of  Days— Dis- 
missing Action— Notice— Rule  of  Court. 

Under  a  rule  of  the  trial  court  providing 
that  whenever  it  is  deemed  advisable,  upon 
ten  days'  notice  published  in  a  certain  news- 
paper, the  judge  may  call  the  law  docket  and, 
upon  any  such  call,  any  cause  which  has  been 
upon  the  docket  for  three  consecutive  terms,  and 
not  noticed  for  trial,  may  be  assigned,  continued, 
or  dismissed  in  the  discretion  of  the  judge, 
where  notice  of  the  call  of  the  docket  for  June 
20th  and  2l8t  was  published  in  such  paper  for 
June  10th,  and  upon  such  call  of  the  docket  an 
order  was  made  and  judgment  entered  dismissing 
plaintiff's  suit,  such  judgment  was  proper,  since, 
under  the  usual  rule  of  excluding  the  first  day 
and  including  the  last  in  computing  time,  the 
required  ten  days'  notice  was  given. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  §S  11-82;  Dec,  Dig.  «=>9.] 

6.  Dismissal  and  Nonsuit  ^=»65— Notice— 
Rule  of  Coubt. 

Since  the  right  and  authority  to  dismiss  an 
action  for  want  of  prosecution  does  not  depend 
on  any  rule  ot  court,  a  judgment  of  dismLssal  en- 
tered without  notice  to  the  plaintiff,  as  required 
by  such  a  rule,  was  proper. 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  §  160;  Dec.  Dig.  <8=»65.] 

Appeal  from  District  Court,  Polk  County ; 
L.  De  Graff,  Judge. 

Certiorari  to  review  certain  proceedings 
had  in  the  district  court  in  a  certain  action 
in  which  W.  T.  Shaver  was  plaintiff  and  the 
complainant  herein  was  defendant  The 
facts  are  stated  in  the  opinion.    AnnuUed. 
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Parker,  Parrtdi  &  Miller,  of  Des  MoinoB. 
for  complainant  A.  P.  Chamberlain,  and  EI 
D.  Smith,  both  of  Des  Moines,  for  respondent 

WEAVER,  J.  A  vehicle  bdonglng  to  Shav- 
er was  injured  in  a  collision  with  a  locomo- 
tive belonging  to  the  railway  company,  and 
he  brought  suit  in  the  district  court  of  Polk 
county  to  recover  damages.  Said  action 
was  begun  for  the  January,  1911,  term  of  the 
court  and  the  railway  company  appeared 
thereto  and  filed  an  answer,  taking  issue  up- 
on the  material  allegations  of  the  petition. 
On  June  10,  1913,  considerably  more  than 
two  years  after  Issue  Joined  In  said  cause, 
the  court  In  accordance  with  the  practice 
prevailing  therein,  gave  public  notice  that 
on  June  20th  and  21st  the  calendar  of  cases 
would  be  called  for  the  dismissal  of  cases 
liable  to  such  disposition;  the  notice  being 
published,  as  was  usual  in  that  court,  in  the 
Des  Moines  DaUy  Record,  pursuant  to  a  rule 
of  that  court  by  which  all  cases  remaining 
upon  the  calendar  for  more  than  three  terms 
without  trial  were  subject  to  summary  dis- 
position. On  June  20,  1913,  said  cause  was 
called,  and  an  entry  made  as  follows: 

"It  is  hereby  ordered  that  this  case  be  and  the 
same  is  hereby  dismissed  at  plaintiSCs  costs." 

So  far  as  shown,  neither  party  was  pres- 
ent or,  if  present,  neither  made  any  objec- 
tion to  the  order.  Some  six  months  later, 
and  after  another  term  of  court  had  Interven- 
ed, a  motion  was  filed  by  the  plaintlfF  herein 
to  reinstate  the  cause,  but  no  notice  thereof 
was  served  upon  the  railway  company  or  its 
counsel,  though  a  minute  of  Its  filing  was 
published  In  the  DaUy  Record.  On  January 
17,  1914,  a  ruling  was  entered  sustaining  the 
motion  and  ordering  a  reinstatement  of  the 
case.  An  exception  by  the  company  was  also 
noted  in  the  calendar,  but  it  is  conceded  that 
it  did  not  appear  to  such  motion  and  was  not 
there  represented  by  counsel.  A  minute  of 
this  order  was  also  published  in  the  Daily 
Record.  Thereafter  Shaver,  by  his  counsel, 
filed  trial  notices  in  this  cause  for  the  Janu- 
ary, March,  May,  September,  and  November, 
1914,  terms  of  court  but  no  court  action  was 
taken  thereon  until  at  the  January,  1916, 
term  it  was  assigned  for  trial  on  January 
20th.  It  was  again  assigned  at  the  March 
term,  and  on  March  24,  1916,  having  been 
reached  in  Its  order,  was  called  for  trial,  and, 
the  railway  company  not  appearing,  judg- 
ment was  entered  in  Shaver's  favor  for  $286. 
At  no  stage  of  the  proceedings  after  the  dis- 
missal of  the  action  on  June  20,  1913,  was 
any  notice  served  upon  the  railway  company 
or  upon  the  counsel  who  had  represented  it  in 
the  prior  proceedings,  bnt  a  note  or  minute 
of  each  step  taken  and  each  order  made 
ther^n  was  published  In  the  DaUy  Record. 
When  the  case  was  finally  called  for  trial, 
verbal  notice  thereof  was  given  or  sent  to 
said  counsel,  who  declined  to  act  upon  It  or 
to  appear  or  defend. 

Upon  tlila  state  of  the  record,  the  railroad 


oomimny  Instituted  Uils  prooeedtugln  cer- 
tiorari, asking  that  the  Judgment  against  it 
be  annulled  as  having  been  entered  without 
Jurisdiction.  The  return  made  to  the  writ 
of  certiorari  states  the  facts  substantially  as 
above  recited,  and  the  pivotal  question  we 
have  to  consldn  is  whether  the  trial  court 
acted  within  the  scope  of  Its  authority  tn  re- 
instating the  cause  after  entry  of  the  Judg- 
ment of  dlsmlssaL 

[1]  Passing  for  the  moment  the  ^ect  of 
the  publications  in  the  Daily  Record  and  the 
knowledge  by  the  counsel  who  had  represent- 
ed the  railway  comi>any  in  the  earlier  pro- 
ceedings, we  think  it  a  well-settled  proposi- 
tion In  this  state  that  when  a  trial  court, 
acting  within  Its  proper  Jurisdiction,  has  en- 
tered Judgment  dismissing  an  action,  the  case 
Is  to  be  treated  as  having  been  finally  dis- 
posed of,  and  such  Judgment  cannot  be  va- 
cated and  the  action  reinstated  for  trial 
without  notice  to  the*  defendant  And  this 
is  specially  true  If  the  term  at  which  the 
Judgment  of  dismissal  Is  entered  Is  allowed  to 
pass  without  any  application  to  vacate  It. 
Hawkeye  I^8.  Co.  v.  Duffle,  67  Iowa,  176, 
26  N.  W.  117 ;  Townsend  v.  Wlaner,  62  Iowa, 
672,  18  N.  W.  672 ;  HamlU  v.  Schlltz,  148  N. 
W.  108 ;  Perry  v.  Kaspar,  118  Iowa,  268,  85 
N.  W.  22;  Wetmore  v.  Harper,  70  Iowa,  846, 
80  N.  W.  611 ;  Kwentsky  v.  Sirovy,  142  Iowa, 
385, 121  N.  W.  27 ;  Browne  v.  Kiel,  117  Iowa, 
316,  90  N.  W.  624.  See,  also,  Karrick  v.  Wet- 
more,  26  App.  D.  0.  415 ;  Brady  v.  Insurance 
Co.,  67  111.  App.  159;  Jenkins  v.  Corwin,  65 
Ind.  27;  Vincent  v.  Benzie,  139  Mich.  90,  102 
N,  W.  869. 

[I]  Authority  of  a  court  to  vacate  a  Judg- 
ment after  the  term  at  which  It  Is  rendered 
Is  statutory  (Code,  tit  20,  c.  1) ;  and,  to  give 
the  court  Jurisdiction,  the  party  against 
whom  the  motion  or  application  is  made  most 
be  served  with  notice  after  the  manner  of 
original  notices  for  the  commencement  of  an 
action  (Code,  S  4095).  Without  such  service 
of  notice  or  Its  acceptance  or  waiver,  or  an 
appearance  by  the  party  entitled  thereto,  an 
order  vacating  such  judgment  Is  necessarily 
void.  Even  where  the  order  of  vacation  of 
a  final  Judgment  is  made  at  the  same  term, 
the  same  rule  has  been  applied  by  this  court 

In  Hawkeye  v.  Duffle,  67  Iowa,  175,  26  N. 
W.  117,  the  defendant  appeared  to  an  action 
In  the  district  court  and  demurred  to  the  pe- 
tition. The  demurrer  was  sustained,  and, 
plaintiff  electing  to  stand  on  his  petition, 
judgment  was  entered  against  blm  for  costs. 
Later  In  the  same  term  the  court  set  aside 
the  judgment  and  permitted  plaintiff  to  with- 
draw his  election  to  stand  upon  his  petition 
and  to  have  30  days  In  which  to  amend.  Ko 
notice  of  this  application  or  order  was  giv- 
en the  defendant  and  It  did  not  appear  there- 
to. Upon  certiorari  brought  to  test  the  va- 
lidity of  the  order  of  vacation,  it  was  held 
to  Ite  void  as  having  been  made  without  JurU- 
dlctl<Mi.    In  thus  holding  the  oouit  aald: 
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"BHmil  judgment  had  been  rendered.  Ordina- 
rily, when  thia  has  been  done,  the  case  is  at  an 
end,  except  that  a  motion  for  a  new  trial  may 
be  filed  within  three  days  thereafter.  While  it 
may  be  the  court  had  jurisdiction  of  the  defend- 
ant during  such  period  for  the  purposes  of 
such  a  motion,  the  defendant  was  not  bound  to 
anticipate  that  the  plaintiff  would  withdraw  his 
election  to  stand  on  the  petition,  or  that  the 
court  wonld  permit  him  to  do  so  and  file  an 
amended  petition,  and  that  the  court  would  set 
aside  the  final  judgment  previously  entered. 
The  case  having  been  disposed  of  by  the  rendi- 
tion of  final  judgment,  the  conrt  ceased  to  have 
jurisdiction  over  the  defendant  in  the  action, 
and  the  defendant's  attorney  was  not  bound 
to  remain  in  court,  but  could  well  leave  as  he 
did.  It  may  be  that  the  order  was  one  that 
should  have  been  made,  and  that  substantial 
justice  required  the  court  in  this  instance  to 
do  so.  But  thia  is  not  the  controlling  con- 
sideration. The  controlling  question  is  one  of 
jurisdiction,  and  it  is  evident,  if  the  court  did 
not  have  jurisdiction  of  the  defendant  in  the  ac- 
tion, that  the  expunging  order  is  absolutely 
void.  As  the  order  was  made  in  the  absence 
of  the  defendant  in  the  action,  no  exception 
could  be  taken,  and  therefore  an  appeal  would 
have  been  effectual.  It  is  true  the  defendant, 
when  it  obtained  knowledge  of  the  order,  migbt 
have  moved  the  court  at  the  succeeding  term 
to  set  it  aside.  But  the  defendant  was  not 
bound  to  do  thia,  if  the  court  did  not  have  ju- 
risdiction to  make  the  order  at  the  time  it 
did  so." 

In  Callanan  t,  Lewis,  79  Iowa,  452,  44  N. 
W.  892,  an  order  entered  without  notice  to 
the  opposite  party  setting  aside  a  Judgment 
at  a  former  term,  was  held  to  be  "absolutely 
void." 

In  Perry  v.  Kaspar,  113  Iowa,  268,  86  N. 
W.  22,  a  Judgment  entry  was  modified  or 
changed  at  a  subsequent  term  by  striking  out 
the  allowance  of  an  attorney's  fee  which 
had'  been  erroneously  made.  No  notice  was 
given  to  the  other  party,  and  the  failure  so 
to  do  was  held  to  be  a  jurisdictional  de- 
fect, "even  though  the  motion  under  which 
such  correction  was  made  was  filed  before 
the  end  of  the  term  at  which  the  Judgment 
was  entered;  it  not  having  been  filed  untU 
after  the  judgment  was  fuUy  entered  on  the 
record." 

We  find  no  approved  precedoit  upon  which 
the  order  of  the  district  court  can  be  sus- 
tained. The  cases  dted  for  the  respondent 
go  no  farther  than  to  uphold  the  rule  that 
the  court  has  inherent  authority  to  set  aside 
a  Judgment  of  dismissal  or  to  correct  an  ei^ 
ror  in  its  record,  but  this  authority  is  not  un- 
limited and  may  be  exercised  only  where  the 
court  has  jurisdiction  of  the  person  or  party 
adversely  affected  by  such  order.  When  a 
Judgment  of  dismissal  has  been  entered,  the 
action  Is  at  an  end.  Row  far  the  court  may 
properly  go  In  modifying  or  vacating  such 
Judgment  at  the  same  term  without  notice 
we  need  not  here  consider  or  decide.  In  this 
respect  the  courts  of  the  several  states  are 
not  in  harmony.  It  Is,  however,  quite  uni- 
versally held  thht  such  authority  extends 
no  farther  than  the  term  at  which  the  Judg-. 
ment  is  entered,  add,  tuitll  Jurisdiction  has 
been  reacquired  by  proper  notice,  a  subse- 
quent order  of  vacation  and  reinstatement  of 


tile  cause  for  trial  la  void.'    See  aut&orItl6>.aI- 

ready  cited.  If  other  authoritative  precedent 
be.  thought  needed,  it  is  found  In  the  recent 
case  of  Owen  v.  Smith,  155  Iowa,  46S,  136 
N.  W.  119.  There  a  Judgment  of  dismissal 
was  entered,  and  at  the  next  term,  upon  ap- 
plication of  plaintiff,  and  without  notice  to 
defendant,  the  Judgment  was  vacated.  Upon 
this  record  we  said: 

"The  judgment  of  dismissal  might,  perhaps, 
have  been  vacated  under  section  4003  et  8e<i. 
of  the  Code  at  a  subsequent  term.  But  this 
could  not  be  done  without  notice  to  the  other 
party.  •  •  ♦  Without  this  notice,  the  •  •  • 
court  had  no  jurisdiction,  and  its  orders  vacat- 
ing the  judgment  were  nuU  and  void." 

Unless  we  are  to  disregard  the  statute 
and  overturn  all  our  precedents  upon  this 
question  and  depart  from  the  rule  approved 
by  all  courts,  the  necessity  of  notice  to  the 
validity  of  an  order  of  vacation,  such  as  we 
have  here  to  consider,  must  be  recognized. 
Indeed,  any  other  rule  would  be  manifestly 
unjust  When  final  Judgment  has  been  en- 
tered in  an  action,  the  parties  thereto  ought 
to  be  at  liberty  to  regard  it  as  an  end  of  the 
case  and  to  be  relieved  from  the  apprehension 
of  further  proceedings  therein,  save  upon 
due  notice.  To  so  hold  imposes  hardship  np- 
cm  no  one  and  affords  a  safeguard  against  un- 
due advantage  by  one  party  over  another. 

[8, 4]  II.  Notice  being  necessary,  we  have 
then  to  ask  whether  any  was  had  in  this 
case.  That  no  formal  or  written  notice  was 
served  is  admitted.  Nor  can  we  find  any 
proper  ground  upon  which  we  can  say  that 
the  publication  in  the  DaUy  Record  of  min- 
utes of  the  several  orders  made  in  the  case 
can  be  considered  a  substituted  service  which 
confers  Jurisdiction  upon  the  court  to  vacate 
the  Judgment.  It  may  be  conceded,  for  the 
purposes  of  this  case,  that  the  court  may, 
by  an  order  or  by  a  rule  of  practice,  provide 
that  parties,  who  have  been  brought  within 
its  jurisdiction  in  the  manner  provided  by 
statute,  must  take  notice  of  all  intervening 
orders  and  proceedings  as  published  in  a  des- 
ignated public  journal;  but  where  jurisdic- 
tion has  not  been  acquired,  or,  having  been 
once  acquired,  Is  lost  by  the  entry  of  a  final 
judgment  and  the  passing  of  tlie  term  at 
which  the  entry  was  made,  it  can  be  obtained 
or  reacquired  only  in  the  manner  prescribed 
by  statute  or  by  the  appearance  of  the  party 
or  by  his  waiver  of  notice.  Here,  as  we  have 
said,  there  was  no  service  of  notice  or  ac- 
ceptance of  service,  and  from  the  date  of 
the  Judgment  of  dismissal  there  was  no  ap- 
pearance in  behalf  of  the  company.  It  is 
doubtless  true  that  the  counsel,  who  appear- 
ed and  answered  for  the  defendant  prior  to 
the  dismissal,  were  Informed  of  the  order 
vacating  the  Judgment  and  of  the  reassign- 
ment of  the  cause  for  trial,  but  this,  under 
the  repeated  holdings  of  this  court,  was  in- 
sufficient to  the  acquirement  of  Jurisdiction 
over  the  defendant.  Owen  v.  Smith,  supra; 
Perry  v.  Kaspar,  supra ;  Bardes  v.  Hutchin- 
son, supra;  Asaociattoa  r.  Chase,  118  Iowa, 
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61,  .91  N.  W.  SOT;   Kwentsky  v.  Sirory.  142 
Iowa,  385, 121  N.  W.  27. 

In  the  Owen  Case  counsel  for  defoidant 
were  not  only  present  when  the  order  for 
vacation  was  entered  but  also  objected  there- 
to at  the  tlme^  yet  we  said: 

"There  is  no  presumption  that  they  had  any 
authority  to  appear  at  that  stage  of  the  proceed- 
ings. The  case  had  been  settled  at  a  prior  term, 
and  they  had  no  implied  authority  to  appear  at 
a  subsequent  one.  Indeed,  formal  notice  to 
them  of  the  application  to  vacate  would  not 
have  been  binding  on  their  clients." 

Very  respectable  authorities  may  be  eited 
holding  otherwise  on  this  pr(^>ositlon,  but 
the  recognized  rule  tn  the  courts  of  this 
state  is  as  above  indicated. 

[t,  6]  III.  In  argument  for  the  respondent 
It  Is  said  the  order  of  dismissal  was  of  it- 
self void,  and  therefore  the  trial  court  never 
lost  Jurisdiction  to  expunge  the  record  and 
set  the  cause  for  trial.  This  contention  is 
based  on  the  theory  that  the  dismissal  was 
ordered  without  due  notice  to  the  plaintiff 
in  that  action.  It  appears  that  by  a  rule 
of  the  trial  court  the  Judge  thereof,  "when- 
ever it  Is  deemed  advisable,  upon  ten  days' 
notice  published  in  the  Daily  Kecord,  may 
call  the  law  docket,  and  upon  any  such  call 
any  cause  which  has  been  upon  the  docket 
for  three  consecutive  terms,  and  not  noticed 
for  trial,  may  be  assigned,  continued,  or  dis- 
missed in  the  discretion  of  the  Judge."  A 
notice  of  the  call  of  the  docket  for  Juue  20 
and  21,  1913,  was  In  fact  published  in  the 
Record  of  June  lOtb,  and  the  call  was  made 
and  the  order  of  dismissal  was  entered  on 
June  20th.  The  rule  does  not  call  for  more 
than  one  publication,  nor  does  it  require  ten 
clear  days.  Following  the  usual  rule  of  ex- 
cluding the  first  day  and  Including  the  last, 
the  required  ten  days'  notice  was  given.  In 
any  event,  even  If  ten  clear  days  were  requir- 
ed, the  record  would  not  present  a  case  of  no 
notice,  and  the  defect  complained  of  would 
not  be  Jurisdictional.  The  right  and  author- 
ity to  dismiss  an  action  for  want  of  prosecu- 
tion does  not  depend  upon  any  rule  of  courfc 
Loose  V.  Cooper,  141  Iowa,  3T7,  118  N.  W. 
406.  The  Judgment  of  dismissal  was  not  void, 
and  it  operated  as  a  final  disposition  of  that 
action  until  vacated  upon  due  notice  to  the 
defendant. 

Further  discussion  is  unnecessary.  We  are 
united  in  the  opinion  that  the  court  was  with- 
out Jurisdiction  to  consider  the  plaintiff's 
applic-atlon  for  reinstatement  of  the  action 
for  trial. 

It  is  therefore  ordered  that  the  writ  of  cer- 
tiorari be  sustained,  and  the  order  made  by 
the  trial  court  vacating  the  Judgment  of  dis- 
missal and  the  entry  of  damages  against  the 
defendant  be,  and  the  same  are  hereby,  an- 
nulled. 

DEEMER,  a  J.,  and  EVANS  and  PRES- 
TON, JJ.,  concur. 


WEIiLS  et  al.  v.  COtTNTT  OF  BOONE  et  aL 

(HELJ5  et  al..  Interveners).    (No.  30425.]  t 

{Supreme  Court  of  Iowa.    June  23,  1015.) 

1.  Counties  <8=>178— Bonds— Submission  to 
Vote— Resolution  and   Notice.' 

Under  Code  1897,  |  423,  providing  that  the 
board  of  supervisors  snail  not  order  the  erection 
of  a  courthouse  exceeding  a  certain  cost  until 
a  proposition  therefor  shall  have  been  first  sub- 
mitted to  the  legal  voters  and  approved  by  a 
majority  of  those  voting  on  the  proposition, 
section  443,  providing  that  the  board  of  super- 
visors may  submit  at  any  regular  election  or  at 
a  special  one  called  for  that  purpose  the  ques- 
tion whether  money  may  be  borrowed  to  aid  the 
erection  of  any  public  building,  section  445, 
providing  that  after  the  proposition  for  the 
erection  of  a  public  building  has  been  approved 
by  popular  vote  it  shall  be  effectual  in  confer- 
ring authority  on  the  board  to  do  as  contemplat- 
ed in  the  resolution,  section  446,  providing  that 
the  whole  question,  including  the  sum  desired 
to  be  raised  or  the  amount  of  tax  desired  to  be 
levied  or  the  rate  i>er  annum,  and  the  whole 
regulation,  including  the  time  of  its  taking  effect 
or  of  having  operation,  if  it  be  of  a  nature  to  be 
set  forth,  shall  be  published,  and  that  tbe  no- 
tice must  name  the  time  when  the  question  will 
be  voted  on  and  the  form  of  the  question,  sec- 
tion 447,  providing  that,  when  any  question 
submitted  involves  the  borrowing  or  expenditure 
of  money,  the  proposition  must  be  accompanied 
by  a  provision  to  lay  a  tax  for  the  payment 
thereof,  section  448,  providing  that,  when  the 
object  is  to  borrow  money  for  the  erection  of 
public  buildings,  the  rate  shall  be  such  as  to 
pay  the  debt  in  a  period  not  exceeding  10  or  25 
years,  according  to  the  size  of  the  county  and 
the  amount  of  the  debt,  and  that  in  issuing 
bonds  for  such  indebtedness  the  board  of  super- 
visors may  cause  portions  thereof  to  become  due 
at  different  definite  periods,  section  449,  pro- 
viding that,  when  it  is  proposed  that  the  levy 
for  one  year  will  not  pay  the  entire  amount, 
the  proposition  and  the  vote  must  be  to  continue 
the  proposed  rate  from  year  to  year  until  the 
amount  is  paid,  and  section  450,  providing  that 
the  traard  of  supervisors,  on  being  satisfied 
that  the  requirements  have  been  complied  with, 
and  that  a  majority  of  votes  were  cast  in  favor 
of  the  proposition,  shall  cause  the  same  to  be 
entered  in  the  minute  book,  and  the  proposition 
shall  take  effect  and  be  in  force  thereafter,  a 
resolution  and  notice  calling  a  special  election 
on  the  proportion  whether  the  county  should 
construct  a  new  courthouse  and  borrow  money 
by  the  issuance  of  its  bonds  for  a  named  sum  to 
pay  the  cost  thereof  and  levy  a  tax  at  a  rate  not 
to  exceed  a  certain  rate  in  addition  to  all  other 
taxes,  year  by  year,  to  pay  8aid,bonds  and  inter- 
est until  they  are  fully  paid,  are  sufficient,  though 
the  denomination  of  the  bonds  and  the  rate  of 
interest  are  not  specified,  since  those  are  matters 
of  detail  depending  on  the  state  of  the  bond 
market,  which  cannot  be  determined  in  advance, 
and  Code  1807,  §  409,  provides  that,  where  the 
tax  levied  in  a  jjroposition  is  insufficient  to  pay 
the  interest  as  it  matures,  the  supervisors  can 
levy  an  additional  tax  for  that  purpose. 

[Ed.    Note.— For    other   cases,    see    Counties, 
Cent.  Dig.  {$  269-273;    Dec.  Dig.  <&=178.] 

2.  Counties  i3=>178— Bonds— Submission  to 
Vote- Resolution  and  Notick— "Wholb 
Regulation." 

Under  Code  1897,  i  446,  providing  that  at 
an  election  on  the  question  of  issuinjg  bonds  for 
a  new  courthouse  the  whole  regulation  shall  be 
submitted  to  the  voters,  the  expression  "whole 
regulation"  includes  the  question  of  tbe  erection 
of  the  courthouse  at  the  fixed  cost,  the  borrow- 
ing of  money  by  the  issuance  of  bonds  to  pay 
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the  coBt  thereof,  and  the  lerying  of  an  annual 

tax  at  ai  fixed  late  to  pay  the  bonds  and  interest. 

[Ed.    Note. — For   other   cases,    see    Counties, 

Cent  Dig.  SS  269-273 ;   Dec.  Dig.  ®=>178.1 

9.  CoTJNTiBS  <8=»178— Bonds— S0Bi£i88iOH  to 
Vote — Resolutiok  and  Notice. 

A  statement  in  a  proposition  submitting  the 
question  of  a  bond  issue  for  the  erection  of  a 
courthouse  to  the  voters  that  the  tax  should  be 
levied  year  by  year  until  the  entire  amount  was 
paid  was  a  sufficiently  definite  statement  as  to 
the  time  when  the  tax  should  be  levied. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig.  H  2e»-273;    Dec.  Dig.  «=9l78.] 
4.  CotTNTiEB  «=>122  —  Cohtbactb  —  CotrBX- 

HCUBK— EHECnON    OT    GOUBTHOU8E. 

A  contract  tietween  the  county  suoervisors 
and  a  construction  company  whereby  tiie  latter 
was  to  famish  plans  and  specifications  for  the 
new  oonrtbonse  at  an  agreed  price,  with  the 
further  provision  that,  if  the  company  secured 
the  contract  for  the  erection  of  the  building  in 
the  competitive  bidding  therefor,  the  amount 
paid  for  the  plans  and  specifications  should  be 
included  in  and  made  part  of  the  contract  price, 
is  not  void  because  of  the  insertion  of  the  latter 
clause,  in  the  absence  of  any  showing  of  fraud 
or  that  it  would  prevent  competitive  bidding. 

rEd.    Note.— For    other   cases,   see   Counties, 
Cent.  Dig.  if  82,  136,  18V  182;   Dec.  Dig.  <Sa» 
122.] 
6.  Counties    «s9l03  —  Coubxhousb  —  Skuk- 

KCON  OF  Site— DiBCBETioN  or  Sufebvisobs. 
The  selection  of  a  site  for  a  new  county 
courthouse  rests  in  the  discretion  of  the  super- 
visors, and  equity  will  not  interfere  with  tieir 
decision  without  a  showing  of  abuse  of  discre- 
tion or  wanton  and  unreasonable  exercise  of 
power. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |i  165,  166;   Dec.  Dig.  <8=3lOf5.] 

Appeal  from  District  Court,  ■Bo<aie  Connty ; 
J.  L.  Kamrar,  Judge. 

Action  to  enjcdn  defendant  County  and  its 
Board  of  Suiwrylsors  from  erecting  a  conrt- 
taouse  and  issuing  bonds  in  the  sum  of  $200,- 
000  to  pay  for  the  same.  Judgment  and  de- 
cree in  the  lower  court  for  the  plainticrs. 
DefMidanta  appeal.    Reversed. 

Frank  Holllngsworth,  Co.  Atty.,  and  Whlt- 
aker  &  Snell,  all  of  Boone,  for  appellants 
Boone  County  and  others.  Read  &  Read,  of 
Des  Moines,  for  appellants  Held  and  others. 
Parker,  Parrlsh  &  Miller,  of  Des  Moines,  and 
Goodykoonts  &  Mahoney,  of  Boone,  for  ap- 
pellees. 

OATNOR,  J.  The  plaintUTs  are  residents 
and  taxpayers  of  Boone  county.  The  de- 
fendants are  the  board  of  supervisors,  the 
members  of  the  board,  the  treasurer  and 
auditor  of  the  county.  The  action  Is:  (1)  To 
enjoin  the  defendants  from  issuing  and  sell- 
ing bonds  for  the  erection  of  a  new  court- 
house; (2)  from  carrying  out  a  contract  for 
the  removal  of  the  old  courthouse  to  a  differ- 
ent location  on  the  lot  that  It  now  occupies, 
to  make  room  for  the  erection  (tf  the  new 
courthouse;  (3)  from  carrying  out  the  terms 
and  proTlsicms  of  a  certain  contract  made 
with  the  Fall  City  Construction  Company 
for  famishing  of  plans  and  specifications  for 
the  new  courthouse;   (4)  from  selecting  as  a 


site  for  sodi  new  oonrthoose  the  site  now 
occupied  by  the  old  courthouse;  (5)  to  en- 
Join  the  county  auditor  from  issuing  war- 
rants for  any  expense  incurred  in  respect  to 
the  above  matters;  (6)  to  enjoin  the  treas- 
urer from  paying  any  such  warrants.  Upon 
a  hearing  in  the  district  court  a  permanent 
injtmction  was  Issued  enjoining  the  defend- 
ants as  prayed.  From  the  decree  so  entered 
the  defendants  and  interveners,  who  are  also 
taxpayers,  appeal  to  this  court,  and  com- 
Iflain:  (1)  That  the  court  erred  in  enjoin- 
ing the  Issuing  of  bonds  for  the  purpose  of 
obtaining  money  for  the  erection  of  the  court- 
house, and  in  enjoining  the  defendants  from 
entering  into  any  contract  for  the  sale  and 
disposition  of  the  bonds,  and  in  enjoining 
the  board  of  supervisors  from  levying  a  tax 
to  pay  for  the  same,  and  in  enjoining  the  de- 
fendants In  respect  to  all  the  other  matters 
hereinbefore  referred  to. 

The  record  dUcloscs  that  at  the  time  of  the 
Itappening  of  the  matters  hereinafter  refer- 
red to  the  courthouse  stood  at  the  place  and 
on  the  site  at  which  it  is  claimed  the  de- 
fendants contemplated  erecting  a  new  court- 
house ;  that  this  site  Is  in  the  city  of  Boone, 
the  county  seat  of  said  county.  Originally 
the  place  where  this  courthouse  was  situat- 
ed was  known  as  Boonesboro,  which  after- 
wards became  a  ward  of  the  city  of  Boone. 
The  record  discloses  that  in  the  year  1913  a 
petition  was  filed  with  tibe  board  of  sai>er- 
visors  asking  for  a  submission  to  the  people 
of  the  county  a  proposition  to  bond  the  coon- 
ty  for  the  erection  of  a  new  courthouse ;  that 
thereafter  the  board  of  superrisors,  at  a  reg- 
ular session,  passed  a  resolution  calling  a 
siiedal  election  of  the  voters  of  the  county 
for  the  2d  day  of  September,  1918,  to  vote 
upon  the  proposition  as  to  whether  the  coun- 
ty should  construct  a  new  courthouse,  borrow 
money. for  that  purpose  by  the  issuance  of 
bonds  in  the  sum  of  $200,000,  and  thereafter 
published  notice  of  the  qsedal  election  to  be 
held  on  that  date  for  that  purpose.  The 
election  was  held,  and  the  proposition  sub- 
mitted was  carried  by  a  large  majority. 
Thereafter  the  board  of  supervisors,  acting 
for  the  county,  proceeded  to  carry  out  the 
wish  of  the  people  as  expressed  in  said  elec- 
tion, and  proceeded  to  make  arrangements 
for  plans  and  spedflcatlons  for  a  new  court- 
house, and  for  the  Issuing  of  bonds,  and  there- 
upon made  the  contract  complained  of  with 
the  Fall  City  Construction  Company  to  pre- 
pare plans  and  specifications  for  the  court- 
house, and  submitted  bids  for  the  erection  of 
a  new  courthouse,  and  entered  Into  a  con- 
tract for  the  removal  of  the  old  courthouse 
to  another  place  on  the  lot  then  occupied  by 
this  old  courthouse.  The  resolution  passed 
by  the  board  was  dated  June  16,  1913,  and 
read  as  follows: 

"Be  it  resolved  by  the  board  of  supervisors 
of  the  county  of  Boone  in  the  state  of  Iowa  that 
a  special  election  of  the  county  of  Boone,  in 
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tiw  state  of  Iowa,  be  and  the  same  is  hereby, 
called  to  be  held  on  the  2d  day  of  September, 
1913,  at  which  election  there  will  be  submitted  | 
to  voters  of  said  county,  to  be  by  them  voted 
upon,  the  following  proposition:  Shall  the  coun- 
ty of  Boone,  in  the  state  of  Iowa,  construct  a 
new  courthouse,  and  borrow  money  by  the  issu- 
ance of  bonds  in  the  sum  of  |200,000  to  pay  the 
cost  thereof,  and  levy  a  tax  on  all  the  taxable 
property  within  the  county  at  a  rate  not  to  ex- 
ceed 1.6  mills  on  the  dollar  of  the  taxable  value, 
in  addition  to  all  other  taxes  year  by  year,  to 
pay  said  bonds  and  the  interest,  until  said  bonds 
and  the  interest  thereon  are  completely  paid?" 

The  notice  published  was  in  the  following 
words  and  figures,  and.  In  addition  thereto, 
fixed  the  respectlr«  polling  places  in  each 
voting  precinct: 

"Public  notice  is  hereby  given  that  a  special 
election  of  the  county  of  Boone,  in  the  state  of 
Iowa,  will  be  held  on  the  2d  day  of  September, 
1913,  at  which  election  there  will  be  submitted 
to  the  voters  of  said  county,  to  be  by  them  vot- 
ed upon,  the  following  proposition:  Shall  the 
county  of  Boone,  in  the  state  of  Iowa,  construct 
a  new  courthouse,  and  borrow  money  by  the  issu- 
ance of  bonds  in  the  sum  of  $200,000  to  pay  the 
cost  thereof,  and  levy  a  tax  on  all  the  taxable 
property  within  said  county  at  a  rate  not  to 
exceed  1.6  mills  on  the  dollar  of  the  taxable 
value.  In  addition'  to  all  other  taxes,  year  by 
year,  to  pay  said  bonds  and  the  interest,  until 
said  bonds  and  the  interest  thereon  are  com- 
pletely paid?  The  polls  for  said  election  will  be 
open  from  8  o'clock  a.  m.  until  7  o'clock  p.  m., 
except  that  within  the  city  of  Boone  the  polls 
will  be  open  from  7  o'clock  a.  m.  until  7  o'clock 
p.  m." 

PlalntiCT's  contoitlon  Is  that  the  resolution 
and  notice  do  not  comply  with  the  require- 
ments of  the  statute  In  the  following  par- 
tlcalars:  (1)  That  the  denominati(Hi  of  the 
bonds  and  proposed  rate  of  interest  are  omit- 
ted ;  &)  the  time  when  the  tax  shall  take  ef- 
fect or  is  to  be  levied  Is  omitted,  and  there- 
fore the  submission  upon  the  resolution  and 
notice  was  Illegal,  and  any  action  on  the  part 
of  the  county,  under  such  resolution,  was 
without  authority  of  law,  and  was  properly 
enjoined. 

[1]  The  provlslonB  of  the  Code  which  we 
deem  necessary  to  be  considered  in  determin- 
ing this  first  question  are  as  follows: 

Section  443  of  the  Code  of  1897  provides, 
among  other  things,  that  the  board  of  super- 
visors may  submit  to  the  people  of  the  coun- 
ty at  any  regular  election,  or  at  any  special 
one  called  for  that  -  purpose,  the  question 
whether  money  may  be  borrowed  to  aid  in 
the  erection  of  any  public  buildings.  It  will 
be  noticed  from  this  section  that.  If  the 
board  of  supervisors  contemplate  the  erec- 
tion of  any  public  building,  they  may  call  a 
special  election  and  have  the  question  submit- 
ted to  the  people  for  their  determination. 
The  consent  of  the  electors  Is  only  necessary 
when  the  probable  cost  will  exceed  $5,000. 

Section  423  provides  that: 

"The  board  of  supervisors  shall  not  order  the 
erection  of  a  courthouse  •  •  ♦  when  the 
probable  cost  will  exceed  $5,000.00  •  »  • 
until  a  proposition  therefor  shall  have  bean 
first  submitted  to  the  legal  voters  of  the  county, 
and  voted  for  by  a  majority  of  all  persons  vot- 
ing for  or  against  such  proposition. 


The  amount  to  be  expended  In  tixe  erection 
of  this  courthouse  in  controversy  exceeds  the 
statutory  Umit,  and  therefore  It  was  neces- 
sary that  it  be  submitted  to  the  people  for 
their'  determlnatlbn.  About  this  there  1b  no 
controversy  In  this  case.  Before,  however, 
the  matter  Is  submitted  to  the  people  for 
their  determination,  a  proposition  to  that  ef- 
fect inust  be  made  by  the  board  of  super- 
visors, and  notice  of  the  same  given  for  30 
pUiys  previous  to  the  day  fixed  foe  the  elec- 
tion in  a  newspaper,  if  one  is  published  in 
the  county;  otherwise  by  posting  notices  as 
required  In  section  423. 

Section  445  provides  that  after  the  prop- 
osition has  been  made  by  the  board  of  super- 
visors, and  a  special  election  called  for  the 
purpose  of  ascertaining  the  will  of  the  peo- 
ple touching  the  proposition,  and  the  30  days' 
notice  has  been  given  as  required,  and  such 
election  held,  and  a  majority  Of  the  electors 
voting  thereon  vote  in  favor  of  the  proposi- 
tion, it  shall  be  effectual  in  conferring  au- 
thority upon  the  board  to  do  as  contemplat- 
ed in  the  resolution^ 

Section  446  relates  to  the  manner  of  sub- 
mitting this  question  to  the  people,  and  reads 
as  follows: 

"The  whole  question,  including  the  sum  desir- 
ed to  be  raised,  or  the  amount  <n  tax  desired  to 
be  levied,  or  the  rate  per  annum^  and  the  whole 
regulation,  including  the  time  of  its  taking  effect 
or  having  operation,  if  it  be  of  a  nature  to  be 
set  forth,  *^  *  *  shall  be  published  at  least 
four  weeks  in  some  newspaper  printed  in  the 
county."  The  notice  "must  name  the  time  when 
such  question  will  be  voted  upon,  and  the  form 
in  which  the  question  shall  be  taken." 

Section  447  provides} 

"When  any  question  submitted  involves  the 
borrowing  or  expenditure  of  money,  the  propo- 
sition of  the  question  must  be  accompanied  by 
a  provision  to  lay  a  tax  for  the  payment  thereof, 
in  addition  to  the  usual  taxes,  •  •  •  and  no 
vote!  adopting  the  question  proposed  will  t>e  of 
effect  unless  it  adopt  the  tax  also." 

Section  448  provides: 

"When  the  object  is  to  borrow  money  for  the 
erection  of  public  buildings,  ♦  •  ♦  the  rate 
shall  be  such  as  to  pay  the  debt  in  a  period  not 
exceeding  ten  years,  but  any  county  having  a 
population  of  forty  thousand  or  over,  and  where 
this  proposition  is  to  expend  $100,000.00  or 
over,  the  rate  of  levy  shall  be  such  as  to  pay  the 
debt  in  not  exceeding  twenty-five  years.  In  is- 
suing bonds  for  such  indebtedness,  when  voted, 
the  board  of  supervisors  may  .cause  portions  of 
said  bonds  to  become  due  at  different,  definite 
periods.  But  none  of  such  bonds  so  issued  shall 
be  due  and  payable  in  less  than  five  nor  more 
than  twenty-five  years  from  date." 

Section  449  provides: 

"When  it  is  supposed  that  the  levy  of  one 
year  will  not  pay  the  entire  amount,  the  propo- 
sition and  the  vote  must  be  to  continue  the 
proposed  rate  from  year  to  yea^  until  the 
amount  is  paid." 

Section  450  provides: 

"The  board  of  supervisors,  on  being  satisfied 
that  the  above  requirements  have  been  complied 
with,  and  that  a  majority  of  the  votes  were  cast 
in  favor  of  the  proposition,  shall  cause  the  same 
and  the  result  of  the  vote  to  be  entered  at  larm 
in  the  minute  book,  and  the  proposition  sbaU 
take  effect  and  be  in  fofce  thereafter." 
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,  Summarizing  tbese  statutes,  we  flsd  tbat 
the  board  of  supervisors  are  by  law  made  the 
financial  agents  of  the  county  and  of  the  peo- 
ple of  the  county  in  respect  to  the  manage- 
ment of  the  busineBB  of  the  ooonty.  Their 
powers  to  act  for  the  county  are  defined  by 
statute,  and,  though  defined,  ais  in  some  In- 
stances limited  by  statute.  In  treating  of 
the  power  and  authority  of  the  board  to  act 
for  the  county,  we  speak  now  with  reference 
to  the  matter  here  under  oonaideration,  and 
do  not  attenqpt.or  intend  to  discuss  the< gen- 
eral powers  of  the  board  in  its  relationship 
to  the  county  and  Its  affairs.  We  assume 
tbat  it  will  not  be  controverted  that  the 
board  of  supervisors  had  power  to  order  the 
erection  of  a  courthouse  where  the  cost  did 
not  exceed  $5,000;  that,  when  the  board  of 
supervisors  contemplated  the  erection  of  a 
coarthouse  the  probable  cost  of  wMch  would 
exceed  $6,000,  It  had  no  authority  to  order  its 
erection  imtll  a  proposition  therefor  had 
been  submitted  to  the  legal  voters  of  the 
county,  and  a  majority  of  the  persona  vot- 
ing upon  the  question  had  voted  in  favor  of 
so  doing.  When  the  electors  have  ratified  a 
prc^xtsitlon  of  tbat  sort  made  to  them  by  the 
board  of  supervisors,  then  the  board  of  super- 
TiaocB  is  Invested  with  plenary  power  to 
carry  oat  the  proposition.  The  statutes, 
however,  for  the  purpose  of  securing  the 
fullest  expression  of  the  people  upon  the 
proposition,  have  provided  that  notice  shall 
be  given  to  the  people  of  the  time  at  wbldi 
they  may  express  themselves  for  or  against 
the  proposition.  When  a  proposition  has 
be^i  fairly,  folly,  and  intelligently  made 
to  the  people,  so  tbat  the  Intent,  purpose,  and 
object  oC  the  proposition,  or  what  the  board 
proposes  to  do,  is  made  fully  apparent  in  the 
proposition  Itself,  and  the  people  have  had 
the  statutory  notice  of  the  time  at  which 
an  opportunity  is  given  them  to  ratify  or 
reject  it,  and  they  have  ratified  or  re- 
jected it,  their  action  la  binding  upon  the 
board,  and  on  all  the  taxpayers  of  the  county. 
The  building  of  public  buildings  Involves 
necessarily  the  expenditure  of  county  funds. 
These  funds  are  raised  through  taxes  levied 
upon  the  property  of  the  people  within  the 
county.  E>ven  though  the  taxes  had  been 
levied  and  collected,  and  the  money  were  in 
the  treasury,  the  board  of  supervisors  would 
have  no  auUiorlty  to  expend  more  than  $5,- 
000  of  the  fund  so  in  the  treasury  in  the 
erection  of  a  courthouse  without  the  consent 
of  the  peoiile  expressed  at  a  special  or  gen- 
eral election.  If  the  fond  is  not  in  the  treas- 
ury of  the  county  to  meet  an  expenditure  of 
that  kind,  and  it  Is  the  purpose  of  the  board 
to  borrow  money  for.  the  erection  of  tho 
ooortbouse,  the  very  proposition  itself  con- 
templates the  repayment  of  the  money  so  bor- 
rowed. This  repayment  can  only  be  made  by 
the  ooimty  by  the  exaction  of  moneys  from 
the  people,  through  the  \  instrumentality  of 
taxation.  Hence  secticm  447  provides  that, 
when  tba  a^i^ttoo  or  proposition  Involves 


the  borrowing  or  expenditure  of  money,  the 
proposition  must  be  accompanied  by  a  provi- 
sion to  lay  a  tax  for  the  payment  thereof,  a 
tax  in  addition  to  the  usual  tax,  and  for 
that  purpose  only. 

Section  448  does  not  attempt  to  fix  by  its 
terms  the  rate  of  taxation  which  can  be  fixed 
by  the  board  of  supervisors  for  the  purpose  of 
discharging  the  obligation  assumed  in  the 
borrowing  of  the  money.  It  says  that,  when 
the  object  is  to  borrow  money  for  the  erec- 
tion of  public  bulldlugs,  the  rate  shall  be  such 
as  to  pay  the  debt  in  a  period  therein  limit- 
ed, and  in  Issuing  bonds  for  such  Indebted- 
ness, when  the  people  shall  authorize  the  cre- 
ation of  the  debt,  the  board  may  cause  the 
bonds  to  become  due  at  different  definite  pe- 
riods, limiting  the  time  when  they  become 
due  and  payable  to  not  less  than  5  nor  more 
than  25  years  from  the  date.  This,  then,  be- 
comes a  matter  of  computation  for  the  board 
in  issuing  the  bonds,  and  the  levy  fixed  by 
Uxe  board  must  be  such  as  is  most  likely  to 
accomplish  the  payment  of  the  indebtedness 
assumed  within  the  time  limited. 

Section  449  provides  that,  when  it  is  con- 
templated to  borrow  money  for  the  erection 
of  a  public  building,  and  it  is  apparent  that 
the  levy  of  one  year  will  not  pay  the  entire 
amount  borrowed,  the  proposition  and  the 
vote  must  be  that  the  levy  fixed  be. contin- 
ued from  year  to  year  until  the  full  amount 
is  paid. 

Turning  now  to  the  resolutions  and  the 
notice  hereinbefore  set  out,  and  construing 
them  in  the  light  of  the  statutes  hereinbe- 
fore referred  to,  we  find  that  the  resolution 
provided  that  a  special  election  be  held  for 
the  purpose  of  submitting  to  the  people  the 
question  whether  or  not  the  county  should 
erect  a  new  courthouse  and  borrow  money 
to  that  end  by  the  Issuance  of  bonds;  that 
a  date  was  fixed  for  the  election  by  the  reso- 
lution or  proposition;  that  the  proposition 
made  in  the  resolution  was  to  borrow  $200,- 
000  to  pay  the  cost  of  the  construction  of 
such  courthouse;  that  the  proposition  was 
to  levy  a  tax  of  1.6  mills  on  the  dollar  of 
the  taxable  value  of  the  property,  in  addi- 
tion to  all  other  taxes,  for  the  purpose  of  re- 
paying the  money  borrowed  for  the  erection 
of  such. courthouse ;  that  the  proposition  con- 
templated that  this  levy  be  made  year  by 
year  until  the  bonds  and  Interest  were  paid. 

The  proposition  contemplated  the  erection 
of  a  new  courthouse.  It  contemplated  the 
borrowing  of  $200,000  to  be  used  for  that 
purpose.  This  was  what  the  resolution  pro-; 
posed ;  this  was  the  proposition  in  the  res- 
olution ;  and  this  is  what  the  board  of  super- 
visors desired  to  do.  This  proposition  was 
submitted  to  the  people,  was  voted  for,  and 
approved  by  the  i)eople.  Such  election  was 
called  by  the  board  for  the  purpose  of  en- 
abling the  people  to  express  themselves  up- 
on the  question,  and  notice  conteoiplated  by 
section  423  was  given.  In  fact.  It  would 
seem  that  up  to  this  point,  all  the  require^ 
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menta  of  sections  428  and  443  bad  be&i  com- 
piled with.  The  prqpositlon  involved  the 
borrowing  at  money.  The  prc^iosition  of  the 
ixtard,  of  which  due  notice  was  given  to  the 
electors,  was  to  borrow  money  for  the  pur- 
pose of  erecting  a  courthouse.  This  proposi- 
tion was  accompanied  by  a  provision  in  the 
proposition  itself  to  levy  a  tax  for  the  pay- 
ment of  the  money  so  borrowed.  The  amount 
of  tax  to  be  levied  was  fixed  in  the  resolu- 
tion and  in  the  notice  published.  The  prop- 
osition to  erect  the  courthouse,  the  proposi- 
tion to  borrow  the  money,  the  proi>osition  to 
levy  a  tax  at  the  rate  fixed  in  the  resolution 
and  notice  were  ratified  by  the  electors  at 
this  special  election.  If  it  be  conceded  that 
this  was  the  whole  question,  then  it  was  ful- 
ly submitted  to  the  people,  and  the  people 
bad  due  notice  of  the  question,  to  wit,  to 
erect  a  new  courthouse,  to  borrow  $200,000 
for  that  purpose,  and  to  levy  a  tax  on  the 
taxable  property  within  the  county  for  the 
purpose  of  repaying  the  money  so  borrowed. 

[2]  But  it  Is  contended  that  neither  the 
resolution  nor  the  notice  Informed  the  peo- 
ple as  to  the  time  of  its  taking  effect,  or  hav- 
ing operation  as  required  by  section  446,  and 
that  therefore  the  whole  proposition  was  not 
submitted  to  the  people  for  their  approval  or 
ratification.  Section  446  provides  for  the 
manner  of  submitting  questions  to  a  vote  of 
the  people.  Many  questions  may  be  submit- 
ted to  a  vote  of  the  people,  and  the  provisions 
of  this  statute  must  be  construed  with  refer- 
ence to  the  particular  matter  to  be  submitted, 
and,  where  the  statute  saya  the  whole  regu- 
lation shall  be  submitted,  it  undoubtedly 
means  the  whole  question  and  the  whole 
regulation  touching  which  the  people  are  call- 
ed upon  to  express  themselves.  The  whole 
questibn  and  the  whole  regulation  here  upon 
which  the  people  were  entitled  to  be*  heard 
was:  Shall  a  courthouse  be  erected  for  Boone 
county  at  an  expense  of  $200,000,  and  shall 
money  be  borrowed  by  issuing  bonds  to  that 
amount  to  pay  the  cost  thereof,  and  shall  a 
levy  be  made  upon  the  taxable  property  with- 
in the  county  at  a  rate  of  1.6  mills  on  the 
dollar,  to  pay  bonds  and  interest,  and  shall 
this  levy  be  made  year  by  year  thereafter? 
The  denomination  of  the  bonds  and  the  rate 
of  Interest  they  should  bear  was  not  a  matter 
that  could  be  determined  by  the  board  and 
set  forth  In  the  resolution  or  in  the  notice; 
for  that  Is  a  matter  of  detail  work  In  carry- 
ing oat  the  wish  of  the  people,  and  depends 
upon  the  market,  the  demand  for  the  bonds, 
and  many  other  contingencies. 

Section  409  of  the  Code  provides; 

"In  all  counties  wherein  county  bonds  are 
issued  In  pursuance  of  a  vote  of  the  people  to 
obtain  money  for  the  erection  of  any  public 
buUding,  and  wherein  the  annual  tax  named  in 
the  proposition  so  submitted  to  tbe  people  for 
the  purpose  of  paying  the  annual  interest  accru- 
inK  upon  sucb  bonds  is  insufficient  to  pay  the 
same  as  it  matures,  the  boards  of  supervisors 
are  authorized  to  levy  for  said  purpose,  and  no 
other,  a  tax,  not  exceedlag  one  mill  on  the  dol- 
lar, until  said  bonds  are  paid;    but  this  provi- 


sion shall  not  prevent  the  levy  of  a  greater  tax 
than  above  mentioned,  if  any  such  proposition 
authorized  such  higher  levy." 

[3]  The  next  contention  is  that  the  resolu- 
ticHi  and  notice  did  not  fix  the  time  when  the 
tax  should  take  ^ect  or  be  levied.  Thia 
criticism,  we. think,  is  wholly  witbont  merit. 
It  fixed  the  annnal  levy  of  the  tax,  and  pro- 
vided that  it  should  be  levied  year  by  year 
thereafter  nntil  the  full  amount  of  tbe  indebt- 
edness and  Interest  was  paid.  How  tbis  could 
be  made  more  definite  does  not  oocnr  to  as 
at  this  time. 

We  are  cited  to  many  authorities  claimed 
to  have  some  bearing  upon  the  question  here 
under  consideration.  We  have  examined 
these  authorities,  and  do  not  find  in  them  any 
substantial  aid  In  tbe  solution  of  the  qnestioa 
herein  submitted.  Tbe  levy  of  the  tax  was 
an  Incident  to  the  authority  given  to  the 
board  by  tbe  people  to  erect  this  new  court- 
house and  contract  an  indelitedness  for  that 
purpose.  Tbe  payment  of  Interest  was  an  in- 
cident to  the  authority,  and  we  think  was 
tally  covered  by  the  resolution,  In  so  far  aa 
it  was  necessary  that  there  be  authority  con- 
ferred upon  the  board  by  a  vote  of  the  people. 
We  think  the  proposition  was  fully  and  fairly 
submitted  to  the  electors  of  Boone  county, 
and  was  fully  ratified  by  them,  and  confer- 
red upon  the  board  authority  to  do  as  con- 
templated in  tbe  resolution,  and  that  the 
court  l>elow  erred  in  holding  to  the  contrary. 

It  is  next  contended  that  the  moving  of 
the  old  courthouse,  and  In  fitting  it  up  on  the 
temporary  site  for  the  use  of  the  county, 
pending  the  erection  of  the  new  courthouse, 
contemplated  the  incurring  of  an  expense  on 
the  part  of  the  board  of  supervisors  in  viola- 
tion of  the  provisions  of  section  423  of  the 
Code  of  1897,  In  which  it  is  said: 

"The  board  of  supervisors  sliall  not  order  the 
erection  of  a  courthouse  *  *  *  when  the 
probable  cost  will  exceed  five  thousand  dollars." 

Disposing  of  this  question,  we  have  simply 
to  say  that  we  think  that  the  great  prepon- 
derance of  the  evidence  shows  that  the  ex- 
pense would  not  exceed  the  inhibition  of  tbe 
statute,  and  we  do  not,  therefore,  discuss  or 
consider  tbe  other  reasons  alleged  against 
the  action  of  the  board  in  this  respect 

[4]  It  is  next  contended  that,  inasmuch  as 
tbe  Fall  City  Construction  Company  bad 
been  employed  by  the  board  to  prepare  the 
plans  and  specifications  for  the  erection  of 
the  new  courthouse,  with  an  agreement  to 
pay  them  |1,000  therefor,  sacfa  contract  was 
void,  for  the  reason  that  there  was  inserted 
in  said  contract  a  clause  to  the  effect  that  tbe 
Fall  City  Construction  Company  might  be- 
come a  bidder  for  the  erection  of  tbe  court- 
house, and  that,  in  tlie  event  they  were  suc- 
cessful in  bidding,  the  $1,000  should  be  in- 
cluded in  and  made  a  part  of  tbe  cost  of  tbe 
contract  price  of  erection.  It  Is  not  claimed 
that  there  was  any  fraud  practiced  In  this 
respect,  nor  is  it  shown  that  tbe  fa.ct  In  any 
way    prevented    competitive    bidding.     We 
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tblnk  there  Is  nothing  In  fhla  contention,  and 
that  the  conrt  erred  In  holding  that  this  con- 
tract was  void  because  of  the  Insertion  of 
tills  provision  In  the  contract 

[6]  The  last  question  relates  to  the  selection 
of  the  old  site  as  a  site  for  the  new  conrt- 
tiouse.  It  appears  that  the  court  had  been 
carried  on  at  this  old  site  for  SO  years ;  that 
the  board  contemplated  erecting  the  new 
conrthonse  on  the  exact  site  of  the  old  one. 
It  appears  that  the  county  owned  this  site. 
It  does  not  appear  that  it  owned  any  other 
real  estate  on  which  a  courthouse  could  be 
erected.  It  Is  claimed  by  the  plaintiffs  that 
this  site  is  inaecessible;  that  the  location  is 
not  convenient  for  the  general  public.  The 
general  discretionary  iMwers  of  the  board  are 
not  questioned  In  the  selection  of  a  site  for 
a  courthouse.  We  think  that  this  was  large- 
ly a  matter  of  discretion  on  the  part  of  the 
tward.  We  think  there  was  no  evidence  of 
any  abuse  of  discretion  which  would  justify 
the  interference  of  a  court  of  equity,  and  we 
think  the  court  below  erred  in  sustaining 
plaintiffs'  contention  on  this  point.  The  ac- 
tion of  the  board  Involved  no  wanton  or  un- 
reasonable exercise  of  power.  Nor  do  we 
think  that  this  location  is  detrimental  to  the 
pnbllc  interest  such  as  might  invoke  onr 
equitable  Jurisdiction. 

We  think  that  the  conrt  erred  in  sustaining 
plaintiffs'  contention  upon  all  the  points 
nrged,  and  the  case  is  therefore  reversed  and 
remanded,  with  direction  to  dismiss  plain- 
tiffs' petition. 

Reversed. 

DEEMER,  0.  J.,  and  LADD  and  SALIN- 
GER, JJ.,  concurring. 


DORAK  V.  WATERLOO,  a  T.  ft  N.  RX.  OO. 
(No.  29483.) 

(Supreme  Conrt  of  Iowa.    June  22,  1015.) 

1.  Masteb  and  Skbvant  «=>101,  102— Mah- 
tkr'b  Duty— Safk  Placb  to  Wobk. 

At  common  law  a  master  must  exercise 
reasonable  care  to  fnmish  a  servant  a  reason- 
ably safe  place  to  work,  bat  he  is  not  required 
to  guard  against  every  possible  danger,  but  only 
those  which  reasonable  foresight  may  antici- 
pate and  reasonable  care  guard  against. 

[Ed.  Note. — For  other  cases,  sec  Master  and 
Servant,  Cent.  Dig.  U  13.5.  171,  174,  178-184. 
1»2;  Dec.  Dig.  (SaslOl,  102.] 

2.  Masteb  awb  Sebvant  €=9286— Action  foe 
iNjuRT— QtJEsnoN  fob  Jubt— Nkglioknck. 

In  an  action  for  injury  to  a  car  barn  fore- 
man, struck  by  a  car  which  ran  through  the 
bam  door,  held,  that  defendant's  negligence  in 
not  anticipating  that  the  rails  mignt  become 
slippery  and  in  not  providing  against  it  by 
■anding,  etc.,  was  for  the  jury. 

[Ed.  Note. — ^FoT  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  J|  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  T>\g.  <S=>288.] 


3.  Appsal  and  Bbbob  «s>1068>— Habulebs 
Bbbob  —  Adkission  or  Kvidbncs  —  Facts 
Othbbwise  Shown. 

The  ezclosion  of  evidence  was  not  prej- 
udicial, where  the  facts  sought  to  be  shown 
were  brought  out  in  other  parts  of  the  evidence. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4196,  4200-4204,  4206; 
Dec.  Dig.  «=»1058.] 

4.  WiTNBBSnS  «S»255  —  EXAKINATIOH  —  iK- 
PEACHUKNT. 

Where  plaintiff  took  the  deposition  of  a 
witness  who  was  in  defendant's  employ,  and 
the  witness,  who  appeared  at  the  trial,  surpris- 
ed plaintifc  by  testimony  contrary  to  his  pre- 
vious accounts,  plaintiff  may  read  the  deposi- 
tion for  the  purpose  of  refreshing  the  witness' 
memory. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  874-890;  Dec  Dig.  <g=>256.] 

5.  TbiAL  $S>229  —  iNSTBTJCnONB  —  Neou- 
OENCE. 

In  a  car  bam  foreman's  action  for  person- 
al injury,  where  the  conrt  stated  that  the  is- 
sues were  whether  defendant  was  negligent  in 
failing  to  put  sand  upon  a  track  approaching  a 
car  barn,  in  failing  to  equip  the  car  which  ran 
through  the  door  with  a  sand  equipment  con- 
trolled by  the  motorman,  and  in  running  it  too 
fast  upon  a  slippery  track,  a  subseqaent  in- 
struction that  plaintiff,  to  recover,  must  show 
that  defendant  was  negligent  in  one  or  more 
of  the  particulars  alleged,  was  not  erroneous 
for  failure  to  point  out  the  particular  negligence 
alleged,  since,  having  stated  them,  it  was  not 
necessary  to  repeat  them  in  the  following  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  613;   Dec.  Dig.  <Ss»229J 

&  liASTBB  AND    SbBVAHT  «=>291— IlTJmT  TO 

Sebvant— Insisuctions. 
In  such  case,  where  the  court  defined  neg- 
ligence, and  instructed  that,  if  the  injury  was 
the  result  of  a  mere  accident  recovery  could 
not  be  bad,  an  instruction  that  defendant  was 
not  bound  to  equip  its  cars  with  the  latest  ap- 
pliances, but  it  was  its  duty  to  furnish  ap- 
pliances such  as  reasonably  prudent  men  pro- 
vide nnder  like  circumstances,  and  it  was  for 
the  jury  under  the  evidence  to  say  whether  de- 
fendant, in  the  exercise  of  ordinary  care,  should 
have  provided  the  car  with  a  sand  equipment 
or  sanded  the  track,  and  that,  if  defendant 
should  have  done  so,  and  plaintiffs  Injury  was 
the  proximate  result  of  defendant's  failure, 
plaintiff,  if  not  guilty  of  contributory  negli- 
gence, was  entitled  to  recover,  otherwise  not, 
gives  the  jury  a  correct  guide  in  the  applica- 
tion of  the  facts  as  they  appear  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  1133,  1134,  U3G-1146; 
Dec.  Dig.  <8=>291.] 

7.  Masteb  and  Sebvant  «s9291— Action  tob 

Injuby^Inbtkuctions— Pboximate  Cause. 
In  such  action,  an  instruction  that  it  was 
the  duty  of  the  motorman  to  approach  the  barn 
with  his  car  under  control  so  that  he  could  make 
a  reasonably  quick  stop,  and  that,  if  plaintiff 
was  injured  as  a  result  of  the  negligence  of 
the  motorman  alone,  and  without  any  negligence 
on  the  part  of  defendant,  he  could  not  recover, 
but  that,  if  both  the  motorman  and  defendant 
were  negligent,  and  plaintiff  was  injured  as  a 
proximate  result  thereof,  he  might  recover, 
was  not  objectionable  as  allowing  a  recovery  if 
defendant's  negligence  did  not  concur  in  caus- 
ing the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1133,  1134,  U3G-1146; 
Dec.  Dig.  «=»291.] 
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&  Master  ahd  Sbbvaht  «s>293— iNjruBXEa— 

Actions— iNSTKncnoNS. 

In  8ucb  action,  an  instruction  that,  if  de- 
fendant had  no  actual  knowledj;e  of  the  slip- 
pery condition  of  the  track,  or  hy  the  exercise 
of  ordinary  care^  taking  into  consideration  the 
weather  conditions  whid  ordinarily  exist, 
could  not  be  held  to  have  had  knowledge  for  a 
time  sufficient  to  have  taken  steps  to  prevent 
the  accident,  then  it  was  not  liable,  was  not 
objectionaUe  as  misleading  or  confusing  the 
jury  as  to  what  negligence  was  complained  of, 
or  what  particular  acts  would  constitute  negli- 
gence, even  though  it  was  inartificially  drawn. 

[Ed.  Mote.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  1148-1166,  1158-1160; 
Dec.  Dig.  <S=a293.] 

8.  Tbiax   <g=3l94— Injury  to   Bertant— In- 
structions. 

In  such  case,  an  instruction  that,  if  de- 
fendant, by  reasonable  care,  could  have  known 
of  the  slippery  condition  of  the  track  long 
enough  before  the  injury  in  the  exercise  of  rea- 
sonable care  to  have  taken  steps  reasonably 
necessary  to  prevent  the  accident,  then  defend- 
ant is  negligent,  is  not  erroneous  as  invading  the 
province  of  the  jury  by  telling  them  that  certain 
omissions  constituted  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  M  413,  436,  439-441,  446-454,  4^6-466; 
Dec.  Dig.  (©=5194.] 

Deemer,  C.  J.,  and  Salinger,  J.,  dissenting. 

Appeal  from  District  Court,  Bremer  Coon- 
ty ;  C.  H.  Kelley,  Judge. 

Action  to  recover  damages  for  personal 
injury.  Judgment  for  the  plaintlfF.  Defend- 
ant appeals.    Affirmed. 

See,  also,  147  N.  W.  1100. 

Hagemann  &  Farwell,  of  Waverly,  and  0. 
E.  Pickett,  of  Waterloo,  for  appellant  Alns- 
worth  &  Hughes,  of  West  Union,  and  Wade, 
Dutcher  &  Darts,  of  Iowa  City,  for  eppellea 

GAYNOR,  J.  At  the  time  of  the  bappen- 
Ing  of  the  accident  complained  of  defendant 
operated  an  electric  railway  in  Waterloo, 
Iowa,  and  had  two  lines  of  electric  Intemr- 
bon  railways  running  out  of  Waterloo  to 
Cedar  Falls  and  Waverly,  respectively. 
Broadway  Is  a  public  street  in  the  city  of 
Waterloo,  and  runs  east  and  west  About 
300  feet  east  of  Broadway  the  defendant 
maintained  a  car  bam  for  tbe  storage  of  its 
electric  cars  and  also  its  interurban  cars. 
There  are  four  tracks  leading  from  the  street 
railway  line  on  Broadway  to  this  oar  bam. 
For  convenience  we  will  number  them  from 
the  north  1,  2,  3,  4 ;  the  south  track.  No.  4, 
being  the  one  on  which  it  Is  claimed  the  ac- 
cident occurred.  This  bam  faces  to  the  west, 
and  there  are  sliding  doors  in  the  barn  over 
each  track  large  enough  to  permit  a  car  to 
pass  through  and  enter  the  barn.  In  the 
large  door  over  track  4  there  Is  cut  a  small 
door,  in  the  north  half  of  the  large  door. 
This  Is  for  the  purpose  of  enabling  people  to 
pass  in  and  out  of  the  barn  without  opening 
these  larger  doors. 

For  about  three  years  prior  to  the  accident 
plaiutifiF  had  been  in  the  employ  of  the  de- 
fendant as  car  repairer.  His  usual  work 
was  at  the  shops,  about  three-quarters  of  a 


mile  from  this  bam.  Hd,  however,  dorlne 
that  time,  had  been  frequently  called  to  tbia 
bam  to  make  repairs.  About  9  o'clock  on  the 
4th  day  of  January,  1911,  the  plalntifC  was 
requested  by  the  defendant  to  come  to  this 
car  bam  and  take  charge  of  it,  in  place  o€ 
the  foreman.  About  12:50  a.  m.  on  the  morn- 
ing of  January  S,  1911,  the  plaintiff  was  at 
his  desk  in  this  bam  looking  over  tbe  report 
of  the  motormeu,  and  engaged  In  and  about 
his  duties,  when  he  heard  a  car  ajHtmach, 
and  went  to  the  small  door  over  track  4  (this 
being  the  south  track),  and  was  about  to 
open  the  door  when  a  street  car  driven  by 
defendant's  motorman,  Hartman,  crashed  in- 
to and  through  tbe  door,  pushing  it  in,  and 
pinned  plaintiff  against  another  street  car 
standiag  some  2  or  3  feet  inside  the  door. 
The  car  that  ran  into  the  bam  was  a  single- 
track  street  car,  under  32  feet  in  length, 
weighing  about  eight  ton&  It  was  equipped 
with  the  usual  controllers  for  throwing  off 
and  on  the  electric  current,  and  for  reversing 
the  car,  and  had  a  standard  hand  brake 
which  operated  upon  four  wheels,  but  the 
car  did  not  have  any  sand  equipment  thereon, 
nor  did  it  have  an  air  braka  This  car,  oper- 
ated by  Hartmau,  was  brought  over  these 
tracks  from  Broadway,  for  the  purpose  of 
housing  it  in  this  bam. 

The  evidence  tends  to  show  that  after 
Hartman  left  the  main  line  and  entered  upon 
these  tracks  leading  to  the  barn,  and  after 
the  conductor,  Dougherty,  threw  the  switch 
on  the  Broadway  line,  the  car  then  proceeded 
to  the  next  switch,  passing  over  a  track  curv- 
ing south  and  west,  and  there  stopped  whUe 
the  conductor  opened  tbe  switch.  The  next 
switch  was  open,  and  he'  went  through  that 
and  stopped  between  the  second  and  third 
switches.  The  conductor  oi>ened  the  third 
switch,  and  he  went  through  upon  the  line 
of  the  fourth  track.  As  they  got  near  the 
barn  the  conductor  got  off  and  walked  ahead 
to  open  the  door,  probably  8  or  10  feet  ahead. 
The  motorman-  attempted  to  stop  the  car, 
aud  found  tbe  wheels  were  slipping,  and  then 
attempted  to  stop  It  by  reversing  the  power. 
The  last  switch  Is  about  140  feet  from  the 
bam.  When  he  got  within  30  or  40  feet  from 
the  bam,  he  noticed  that  tbe  wheels  were 
sliding.  He  then  threw  off  the  brake  and  re- 
versed the  current.  There  is  no  evidence  that 
the  track  was  slippery  at  any  other  point  that 
night,  or  that  the  motorman  had  any  trouble 
with  the  car  slipping  on  that  evening  prior  to 
this  time.  It  appears  that  this  track,  from 
Broadway  to  the  barn,  is  a  level  track ;  that, 
after  the  car  left  tbe  last  switch  on  its  way 
to  the  barn,  it  was  running  from  3  to  4  miles 
per  hour.  There  is  no  controversy  as  to  the 
fact  that  plaintiff  was  injured  by  being  crush- 
ed between  the  oar  in  question  and  the  car 
Inside  tbe  bam.  There  is  no  question  in  this 
case  as  to  any  contributory  negligence  on  the 
part  of  the  plaintiff.  The  charge  of  negli- 
gence made  by  plaintiff  against  the  defend- 
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ant,  and  as  SBbmittM  t»  the  jary,  la  substan- 
tially as  follows:  A  failure  to  put  sand  upon 
tbe  track  wlien  this  car  approached  the  bam 
at  a  point  where  the  car  was  comiielled  to  stop, 
and  In  falling  to  equip  tbe  car  which  caused 
the  Injury  with  a  sand  box  or  sand  equipment 
so  that  sand  could  be  put  upon  the  track  by 
the  motorman,  and  in  operating  this  car  with- 
out sand  or  sand  equipment  upon  a  slippery 
tra<A,  at  said  place,  and  at  too  great  a  rate 
of  speed,  In  view  of  the  condition  of  the 
track  and  the  lack  of  sand  or  sand  equipment 
as  aforesaid.  There  was  a  general  denial  of 
negligence  on  the  part  of  the  defendant.  Up- 
on the  Issues  thus  tendered  tbe  cause  was 
tried  to  a  Jury,  verdict  rendered  for  tbe  plain- 
tiff, and  Judgment  entered  upon  the  verdict, 
and  from  this  defendant  appeals,  assigning 
error  on  the  part  of  the  court 

In  the  consideration  of  this  case' we  will  not 
review  the  alleged  errors  In  the  order  in  which 
tbey  are  set  out  in  defendant's  brief.  Defend- 
ant assigns  29  errors.  The  first  17  errors  re- 
late to  the  admission  and  rejection  of  testimo- 
ny. The  eighteenth  error  assigned  relates  to 
the  action  of  the  court  In  refusing  to  sus- 
tain d^endant's  motion  for  an  Instructed  ver- 
dict The  balance  of  the  errors  relate  to  the 
action  of  tbe  court  In  giving  certain  instruc- 
tions  on  Its  own  motion,  and  in  refusing  cer- 
tain instructions  asked  by  tbe  defendant,  to- 
gether with  the  complaint  that  the  verdict  is 
grossly  excessive,  and  Is  the  result  of  pas- 
sion and  prejudice. 

At  the  contusion  of  all  the  evidence  the 
defendant  moved  the  court  to  direct  the  Jury 
to  return  a  verdict  In  favor  of  tbe  defendant, 
on  the  ground  that  tbe  evidence  failed  to 
show  any  actionable  negligence  on  the  part  of 
the  defendant,  and  that  the  evidence  aflSrma- 
tlvely  showed  that  the  defendant  was  not 
Diligent  Jn  finy  of  the  matters  charged 
against  It  by  tbe  plaintiff  In  bis  petition.  Tbe 
court  having  overruled  this  motion,  and  error 
being  predicated  upon  the  action  of  the  court 
In  so  doing,  we  will  consider  this  assignment 
of  error  first. 

It  appears  that  the  street  car  was  operat- 
ed by  one  Hartman;  that  it  was  a  single- 
truck  car,  less  than  32  feet  long,  and  weigh- 
ing about  eight  tons;  that  the  track  from 
Broadway  to  tbe  barn  was  practically  level', 
that  this  night  was  cold ;  that  there  was  no 
snow  on  tbe  ground,  but  the  air  was  hazy  and 
frosty. 

Eartman  testified  that  be  took  charge  of 
this  car  somewhere  between  4  and  6  o'clock  In 
die  afternoon  preceding  the  day  of  the  acci- 
dent, and  had  operated  it  continuously  up  to 
the  time  of  the  accident ;  that  it  was  in  good 
working  order;  that  be  did  not  discover  that 
tbe  rails  were  slippery  at  any  time  preceding 
tbe  accident ;  that  tbe  car  began  to  slide  aft- 
er be  attempted  to  stop  It  at  the  barn ;  that 
that  was  the  first  time  be  noticed  that  tbe 
rails  were  slippery;  that  be  observed  noth- 
ing that  called  bis  attention  to  the  fact  that 
the  rails  were  slii^pery  until,  he  discovered 


that  tbe  car  was  sliding  towards  the  barn 
after  he  set  tbe  brakes;  that  after  he  dis- 
covered this  he  let  tbe  brakes  off.  reversed 
the  power,  but  still  the  car  slid  Into  tbe  bam; 
that  be  was  about  20  feet  from  tbe  bam  when 
he  reversed  the  power.  He  says  he  might 
have  been  a  car's  length;  that  be  did  not 
notice  closely  on  that  point  He  says  he  Slid 
a  little  before  be  reversed  the  power;  that 
there  were  bright  lights  at  the  barn — a  clus- 
ter at  tbe  comer.  He  saw  tbe  bam  doors 
were  closed  when  be  turned  off  the  main  line, 
and  as  be  approached  the  bam.  After  be 
turned  off  tbe  main  line  he  was  running  8 
or  4  miles  an  hour,  but  supposed  be  had  per- 
fect control  of  the  car.  He  had  one  hand  on 
the  controller  and  one  band  on  the  brakes. 
He  says  that  after  the  conductor  opened  the 
third  switch  be  went  right  up  tbe  line  on 
track  4 ;  that  the  conductor  rode.  As  he  got 
near  tbe  bam  tbe  conductor  got  off  and  walk- 
ed ahead  to  open  the  switch,  probably  8  or 
10  feet  ahead.  At  the  time  tbe  conductor  got 
off  be  was  reversing  the  car.  He  attempted 
to  stop  It  by  reversing  tbe  power  after  dis- 
covering tbe  wheels  were  sliding.  He  said 
the  rails  on  a  street  railway  track  were  likely 
to  be  slippery.  If  it  was  Just  commencing  to 
rain,  or  If  the  frost  was  Just  going  out  or 
freezing  oat;  that  tbe  slippery  condition  of 
the  rails  Is  produced  by  weather  conditions. 
Some  days,  be  says,  they  find  slippery  rails; 
other  days  not  When  the  weather  conditions 
are  right,  tbey  find  It  on  part  of  the  tracks. 
It  depends  upon  the  weather  a  good  deal. 
Cannot  tell  whether  you  are  going  to  find  a 
slippery  rail  on  a  cold  day.  He  says  he  does 
not  know  of  anything  further  be  could  have 
done  to  stop  tbe  car  that  night.  After  he  dis- 
covered the  wheels  were  slipping  be  did  ev- 
erything he  could ;  that,  ordinarily,  on  a  dry 
rail,  by  the  application  of  a  hand  brake,  you 
could  stop  a  car  In  6  or  8  feet,  when  running 
3  or  4  miles  an  hour.  There  is  not  much  dif- 
ference in  stopping  on  a  dry  rail  or  a  sanded 
ralL 

Bobert  Di^vldson,  called  for  the  plalntlfl, 
testified: 

"I  was  standing  at  the  desk,  about  eight 
feet  south  of  this  door.  Saw  nothing  until  I 
heard  the  crash.  The  door  was  smashed  in 
tbe  center  and  came  rieht  in,  and  Doran  was 
pinned  between  it  and  ue  end  of  the  car  stand- 
ing inside  of  the  barn." 

Scott  Lambv  called  for  the  plaintiff,  tes- 
Ufied: 

"I  am  superintendent  of  the  defendant  com- 
pany. Have  been  since  last  December.  Have 
charge  of  the  motor  power  department,  operat- 
ing department,  power  plant,  substations, 
tracks,  bridges,  and  buildings.  When  I  beara 
that  Doran  was  injured,  I  went  to  the  car 
bam  on  a  local  car  which  I  ran  myself.  The 
car  ran  in  on  track  4  and  stopped  right  behind 
tlie  car  that  smashed  into  the  oar^. '  I  bumped 
into  it.  The  reason  1  bumped  into  the  car 
was  the  slippery  rails.  I  do  not  know  how 
far  back  tbey  extended.  Tbe  night  was  dark 
and  cold  and  hasy.  It  had  not  been  so  cold  in 
the  day,  but  it  was  getting  colder.  At  the  time 
of  the  accident  it  was  quite  cold.  I  don't  think 
there  was  any  wind.    It  was  rather  hasy  and 
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frosty.  I  did  not  notice  any  alippery  track 
until  I  bumped  into  this  car.  I  tned  to  atop 
the  car,  and  the  wheels  slid.  They  did  not  re- 
volve. My  car  at  the  time  had  been  moving 
about  three  miles  an  hour.  On  an  ordinary  rail 
I  could  stop  within  a  few  feet.  I  had  concluded 
to  atop  about  six  feet  from  the  car.  The  mo- 
mentum of  the  car  caused  it  to  slide  after  the 
wheels  were  locked.  I  have  seen  frost  settle 
when  the  rail  would  not  be  slippery.  A  slip- 
pery rail  is  not  uncommon.  It  is  recognized 
in  the  street  railway  bunness,  and  we  some- 
times have  sUppery  rails  in  tiie  winter,  and, 
when  we  do,  after  the  wheels  are  set  with  a 
brake  the  car  will  skid  from  its  own  momen- 
tum. How  far  it  will  slide  depends  on  bow 
fast  it  is  moving  and  the  grade." 

A.  W.  Bottine,  called  by  tbe  plaintiff,  tes- 
tified: 

"I  had  been  on  duty  that  night  from  5  o'clock 
until  about  12:16,  when  I  took  my  car  to  the 
barn.  I  had  not  noticed  or  observed  the  con- 
dition of  the  tracks  that  night  until  after  the 
accident.  I  then  observed  that  the  rail  was 
sUppery ;  especially  when  I  saw  Lamb's  car 
come  in  after  the  accident.  I  saw  him  coming. 
The  switches  were  lined  for  him.  He  came 
real  slow,  and  ran  his  car  within  eight  or  ten 
feet  of  the  other  car,  applied  his  brakes,  but 
the  car  kept  on  sliding,  and  bit  the  Hartman 
car.  The  brakes  on  tbe  Hartman  car  were  set 
tight,  and  Lamb's  car  gave  it  quite  a  jar. 
Lamb  was  not  running,  at  the  time,  over  a 
mile  an  hour." 

He  was  asked  this  question: 

"What  do  you  know  about  the  matter  of 
sanding  the  rails  on  slippery  places  and  on 
inclined  places  around  through  the  city  of  Wa- 
terloo prior  to  that  time?  A.  Well,  there  had 
been  sanders  out — men  to  sand  the  rails  at 
curves,  slippery  rails  on  pavement,  and  rail- 
road tracks.  I  don't  think  I  saw  aqy  out  that 
day.  I  have  seen  them  at  other  times.  I  had 
not  observed  any  slipperineas  on  the  traces. 
I  was  a  conductor.  However,  I  knew  my  mo- 
torman  had  occasionally  slipped  past  passen- 
gers who  complained  that  they  couldn't  get  on 
the  car." 

Robert  Davidson,  called  for  the  plaintiff, 
testified  as  follows: 

"I  have  been  a  motorman  6^  months  on  de- 
fendant's lines.  It  is  very  difficult  for  a  mo- 
torman to  tell  by  looking  at  a  track  ahead 
whether  the  wheels  will  slide,  and  it  is  impos- 
sible to  tell  whether  they  will  slide  when  the 
brakes  are  set,  unless  you  have  been  over  the 
track.  The  only  way  I  know  of  learning  wheth- 
er the  rail  is  slippery  is  when  the  wheels  actual- 
ly slide  after  the  brakes  are  set.  How  far  it 
will  run  depends  upon  the  speed.  Sometimes  a 
rail  is  so  slippery  it  is  almost  impossible  to 
stop.  I  know  of  no  other  method  used  by  de- 
fendant to  make  the  rails  so  that  the  car  could 
stop  on  them  when  they  became  slippery,  ex- 
cept by  using  sand.  When  they  were  found 
slippery,  this  fact  was  reported  to  the  company, 
and  the  company  sanded  them,  if  it  was  a 
dangerous  place.  This  is  tbe  only  way  I  know 
of  by  which  the  company  could  have  knowledge 
of  the  condition  'of  the  track." 

W.  A.  MiUer,  called  by  the  plaintiff,  tes- 
tified that  he  lived  tn  Davenport;  was  for- 
merly In  tbe  street  railway  service  in  Daven- 
port; had  been  so  engaged  for  about  7^ 
years;  was  familiar  wltb  the  method  em- 
ployed by  street  railways  in  sanding  tracks. 
He  was  asked  this  question: 

"Describe  these  different  methods.  A.  There 
is  a  rule  with  all  street  car  companies  to  take 
care  of  the  rails;  that  is,  it  is  that  the  cars  are 
is  good  condition,  you  know.     But  on  grades 


and  hills,  where  they  go  down  and  vp  grade,  it 
is  a  rule  to  have  a  man  sand  these  tra<^  with 
a  spoon  or  a  shovel  out  of  a  pail.  Q.  Then 
what  other  way  is  there  of  sanding  the  tracks? 
A.  They  use  a  small  sand  box  on  every  car, 
having  boxes  on  each  end  of  the  car.  When  the 
man  uiils  to  sand  these  spots— suppose  it  is  in 
the  morning  early  before  the  man  is  out — they 
have  a  pail,  and  they  use  this  sand  by  turn- 
ing on  a  little  faucet  here,  jnst  tbe  same  as  you 
would  turn  on  a  water  faucet.  Tbe  faucet  la 
just  to  the  right  of  the  motorman.  He  has 
got  bis  brake  and  his  controller  on  his  right 
hand,  and  this  little  faucet  is  right  there 
wlieie  he  can  loosen  liis  oentrol  handle  and 
turn  on  the  sand.  There  is  a  little  rubber  tube 
that  runs  down  and  sands  about  so  close  to 
the  track,  and  it  throws  a  little  stream  of  sand 
on  the  rail,  perhaps  as  large  as  my  finger.  Q. 
Then  what  other  devices  have  they  used  in  the 
last  five  or  six  years  in  sanding  the  tracks?  A. 
They  use  a  small  box,  only  it  is  a  more  modem 
pattern,  a  device  so  there  is  more  pressure  to 
the  sand  to  ^t  it  out  faster.  The  pressure  is 
applied  by  air  connected  with  the  air  brake. 
To  stop  a  car  on  a  slippery  track,  the  first  thing 
is  to  reverse  the  power;  the  brake  cuts  no  figure 
until  the  motorman  has  done  that  Then  the 
motorman  gradually  throws  on  a  brake  so  as 
to  give  the  wheels  a  chance  to  act  from  this  re- 
verse and  the  sand,  and  then  the  current  re- 
verses it.  The  throwing  of  the  brake  does  no 
good  until  you  get  sand  on  it.  These  sand  de- 
vicrs  that  I  speak  of  that  use  air  power  can- 
not be  used  upon  cars  that  are  not  equipped 
with  air."  "Davenport  is  the  only  place  where 
I  worked  on  street  railways.  That  is  a  hilly 
town,  and  the  grades  are  steep.  When  the 
weather  was  bad  and  there  was  a  little  snow 
or  dampness  to  make  the  rails  sweat,  then  the 
sandman  had  to  sand  these  grades.  There  was 
no  necessity  of  sanding  on  level  tracks.  It 
was  only  upon  the  grades.  It  did  not  require 
sanding  upon  the  track  upon  a  level  grade  to 
stop  a  car  with  a  hand  brake  upon  an  ordinary 
rail.  A  motorman  might  find  a  dry  rail  upon 
one  part  of  the  track,  and  in  the  next  Diock 
a  slippery  rail.  It  is  impossible  for  iiim  to 
tell  in  advance  where  he  will  find  a  slippery  raiL 
The  only  way  is  by  stopping  on  a  slippery  raiL 
The  only  cars  that  I  am  familiar  with,  other 
than  the  Davenport  line,  is  the  I.  &  I.  Inter- 
urban,  whose  lines  end  at  Davenport.  The 
I.  &  I.  cars  are  double-truck  cars,  wiUi  extra 
heavy  pressure  of  air." 

O.  S.  Lamb,  superintendent  of  defendant 
company,  for  and  in  behalf  of  the  defendant 
testified  touching  this  matter: 

'T  have  had  some  experience  as  a  motorman. 
Some  of  the  single-truck  cars  on  defendant's 
road  were  formerly  equipped  with  sand  devices. 
The  equipment  was  taken  off,  most  of  it  prior 
to  my  employment.  I.  took  soma  off  after  I 
came  to  the  company.  The  sand  equipment 
was  taken  off  of  practically  the  same  type  of 
cars  as  car  45,  the  one  that  caused  the  ujury. 
The  cars  from  which  the  sand  equipment  was 
taken  were  equipped  with  the  same  kind  of 
brakes  as  car  45.  It  was  taken  off  because 
it  was  never  used.  Tbe  reason  it  was  never 
used  was  because  it  was  not  practicaL  We  had 
too  much  trouble  with  it.  It  was  impossible 
to  keep  the  sand  dry ;  though  dried  and  put  in 
boxes,  it  would  collect  moisture,  and  the  pipe 
from  the  sand  box  to  the  rail  would  get  stop- 
ped up,  and  would  not  work  at  times  when  tbe 
motorman  depended  upon  it.  There  was  mora 
likelihood  of  trouble  with  it  than  without  it; 
it  was  never  ready  when  wanted;  there  was 
no  way  to  keep  it  dry.  There  is  no  way  on  a 
gravity  sander  to  keep  tbe  sand  dry  and  have 
It  work.  In  a  gravity  sander  the  sand  mns 
from  its  own  weight  from  the  pipe  to  the  raiL 
In  air  8(inders  the  sand  is  blown  by  air  pres- 
sure from  the  air  trap  into  the  pipe,  and  tiien 
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onto  the  nfl.  Oitr  intwnrban  can  are  equip- 
ped with  air  and  air  sanders..  Sand  is  not 
necessary  on  a  level  grade.  On  level  gradeu, 
inch  as  vre  have  in  Waterloo,  we  do  not  use 
it  on  oar  street  cars.  We  ase  sand  at  certain 
places  on  the  rails.  It  is  a  necessary  thing  to 
put  it  on  the  rails  in  places  in  some  manner. 
That  is  because  we  sometimes  have  slippery 
rails  and  cannot  stop  without  sand.  When  yon 
come  to  a  stop,  and  the  wheels  are  locked  with 
a  brake,  if  the  trade  is  slippery,  the  car  may 
run  GO  or  it  may  mn  100  feet.  The  slippery 
condition  is  caused  by  weather  and  changes  in 
weather,  and  it  cannot  be  anticipated;  the 
frost  or  dampness  comes  and  you  have  got  a 
slippery  raiL  When  you  have  a  slippery  rail 
and  you  want  to  atop  the  car  on  a  grade,  yoa 
have  to  sand  it.  If  the  wheels  are  locked  on 
a  slippery  rail  at  a  place  where  the  track  is 
level,  the  car  wiU  slide,  but  if  the  brakes  are 
not  wonnd  np  tight  enough  to  lock,  a  little 
more  time  in  stopping  is  taken.  The  car  will 
stop  all  right  on  a  slippery  rail,  but .  if  the 
motorman  runs  on  a  slippery  rail  and  locks 
his  wheek  by  the  brake,  he  will  slide  even  on 
a  level  track.  The  tracks  in  front  of  the  car 
bam  were  in  an  open  space,  and  were  affected 
by  weather,  the  same  as  the  rest  of  the  track, 
and  at  times  woald  get  slippery.  These  tracks 
were  uaed  by  many  oars  every  night,  which  had 
to  atop  berore  reaching  the  bam  after  they 
had  Im  the  main  line.  Ordinarily,  the  cars 
had  to  stop  after  they  passed  through  the  last 
ivritcli  before  tihey  got  Uito  the  bam." 

Tbla  witness,  further  speaking  of  the 
gravity  sanders  which  had  been  taken  off 
the  cars,  said: 

"The  sand  boxes  were  inside  the  car  in  the 
dry.  The  cars  were  heated  with  electricity. 
When  we  pat  the  sand  in^it  was  drj,  and  the 

gipes  were  cleaned  out.  When  we  nrst  put  it 
1,  it  would  ran  out  all  right.  The  boxes  would 
hold  abont  two  ba<^ets  of  sand.  It  would  last 
something  like  a  week  or  sa  The  cars  were 
ran  in  aU  sorts  of  weather  and  would  jEet  damp. 
We  had  a  dryer  for  it  before  putting  it  in. 
It  ran  through  a  pipe  with  a  two-inch  opening 


SBBd  there,  because  'we  have  tD  stop  suddenly. 
Sand  was  kept  at  the  waiting  station,  at  the 
shops,  and  at  the  car  barn.  It  was  brought 
from  the  dryer  at  the  shops.  I  knew  the  tracks 
in  front  of  the  barn  were  unused,  except  as  the 
cars  finally  came  in  to  go  into  the  barn.  I  knew 
the  tracks  lying  outside  would  be  covered  by 
frost  in  the  course  of  one-half  or  one  hour,  and 
that  frost  sometimes  makes  the  rails  slippery.  I 
didn't  direct  any  one  to  sand  these  tracks." 

James  M.  Maxey,  testifying  for  the  defend- 
ant, said: 

That  for  20  years  he  bad  been  connected  with 
the  Des  Moines  City  Railway  Company;  dur- 
ing the  first  10  years  was  motorman;  since 
then  has  been  assistant  master  mechanic;  that 
during  the  10  years  he  was  motorman  he  had 
experience  in  operatin|;  sand  devices  on  cars; 
that  "at  the  pres«it  time  all  Des  Moines  cars 
are  double-truck  cars,  and  on  all  cars  where 
they  have  air  brakes  they  use  air  sanders;  on 
others  the  hand  or  foot  sanders.  The  foot 
sander  consists  of  a  bowl  which  sits  inside 
of  the  car  and  holds  a  couple  of  pails  of  sand. 
It  tapers  at  the  bottom,  where  there  is  a  slii" 


sliding 
.    The 


in  the  top  and  a  three-quarters  inch  at  the 
bottom.  I  would  consider  that  a  proper  pipe. 
It  didn't  tend  to  pack  the  sand.    The  pipe  did 


not  run  full  of  sand.  I  never  tried  to  have 
the  sand  taken  out  each  night  and  dried  and 
put  back  for  the  next  day  or  even  three  dajys. 
Kever  tried  to  refill  the  sander  every  moming 
with  dry  hot  sand.  After  we  took  thea,e  sanders 
off.  whenever  there  was  a  place  that  needed 
sanding,  the  motorman  would  repbrt  it  an«l  we 
would  Band  it.  We  had  a  man  for  that  pnrpase. 
They  never  went  out  unless  we  sent  them. 
When  we  directed  them  to  sand,  it  was  their 
duty  to,  and  they  did,  sand  the  tracks.  There 
were  only  two  places  where  we  deemed  it  nec- 
essary to  sand  when  the  weather  conditions  re- 
quired it.  One  of  these  was  the  Illinois  Cen- 
tral crossing  on  Water  street.  It  was  down- 
grade to  this  crossing.  The  view  Is  shut  off. 
The  crew  cannot  tell  \^en  a  train  is  coming-. 
We  keep  it  sanded  on  account  of  emergendea. 
The  other  is  the  ticket  office,  in  which  are  the 
main  waiting  rooms.  People  congregate  there. 
The  care  are  stopping,  coming  in,  and  going  out 
Some  one  is  likely  to  step  in  front  of  the  cars. 
These  places  are  sanded  when  they  are  getting 
slippery.  I  deem  the  cars  safer  without  these 
gravity  sanders  on  a  level  track,  because  the 
motorman  depends  upon  the  sand  in  case  of 
an  emergency.  If  a  motorman  relies  upon  the 
sand  to  stop,  and  the  sand  doesn't  work,  he  is 
lost;  he  is  going  to  get  hurt  You  can  rely  on 
air  sanders  90  per  cent  of  the  time.  A  motor- 
man  who  doesn  t  have  sand  approaches  a  place 
of  danger  with  bis  car  under  control.  It  is  imr 
possible  to  tell  whether  tracks  are  slippery  until 
the  wheels  slide.  Our  tracks  in  front  of  the 
waitlag  or  ticket  ro<nn  are  lervel,  and  we  Use 


valve  to  which  there  is  a  rod  attached, 
other  end  is  attached  to  a  lever  above  the  floor. 
When  the  motorman  steps  on  the  lever,  it  pulls 
the  slide.  A  spring  returns  the  valve  to  its 
place.  There  is  another  kind  of  valve  on  a 
foot  sander  whidi  consists  of  a  ball  whidi  is 
raised  by  a  lever.  The  greatest  drawback  to 
the  sander  is  that  the  end  of  the  hose  that  fol- 
lows the  rail  is  boimd  to  get  damp  on  a  drizzly 
day,  and  if  it  gets  damp  two  or  three  inches 
up  the  spout  the  sand  clogs  and  it  won't  work, 
but  the  motorman  can  knock  it  out  with  a 
switch  rod  by  hitting  the  hose.  A  wire  hose  is 
generally  used.  It  is  the  slashing  up  from 
the  bottom  that  wets  the  hose.  Quite  frequent- 
ly a  motorman  relies  upon  his  sand,  and  it 
doesn't  work,  where,  if  he  didn't  rely  upon  it, 
he  would  take  a  little  more  time  to  stop.  We 
have  been  experimenting  with  these  ^eravity 
foot  sand  devices  for  15  or  16  years.  We  now 
use  them  solely  on  double-tmck  cars.  These 
sanders  fail  when  we  need  them  most.  They 
fail  in  rainy,  wet  days,  when  there  is  dampness. 
From  my  laiowledge  of  the  use  of  gravity  sand- 
ers on  cars  like  the  one  in  question,  I  would 
say  that  the  sander  is  so  unrdinble  that  such 
cars  would  be  Mfer  in  nperation  when  not  equip- 
ped with  Budi  gravity  sander.  Sand  is  very 
essential  on  a  grade  or  a  hill  or  a  slippery  place 
where  you  have  to  stop.  There  should  be  sand 
if  you  can  get  It  there.  The  reason  we  ex- 
periment with  sanding  devices  is  to  get  some- 
thing that  we  can  depend  upon.  The  Des 
Moines  Company  runs  100  cars,  and  all  have 
sand  equipment,  or,  rather,  we  have  tried  to 
hafe  sand  equipment  We  didn't  always  get  it 
to  work.  Excepting  on  light  open-face  cars, 
Des  Mcdnes  has  used  sand  equipment  for  the 
last  15  years.  All  double-truck  cars  had  sand 
equipments  until  a  year  ago.  The  company 
doesn't  use  any  single-truck  cars  without  equip- 
ment. When  I  commenced  vrith  the  company 
20  years  ago,  30  of  thoee  cars  didn't  have  sand 
equipment.  During  the  last  15  years  the  sin- 
gle-truck cars  did  have  sand  equipment,  and 
we  aim  to  keep  sand  in  the  box,  and,  when  it 
wa^n't  stopped  up,  we  used  it.  A  motorman 
cannot  always  tell  when  it  is  stopped  up.  The 
air  brake  is  the  most  modem  invention  for 
heavier  cars.  Des  Moines  has  no  single-truck 
dars  In  operation  at  the  present  time.  Des 
Moines  is  a  very  hilly  town.  There  are  stUI  a 
few  cars  equipped  with  air  brakes  on  which  we 
are  still  using  the  gravity  sander.  We  do  not 
sand  the  level  tracks  in  D«s  Moines  by  hand 
at  all  only  on  the  hills." 

F.  J.  Hanlon,  called  for  the  defendant,  tea- 
ttfled  that  he  Was  manager  of  the  Mason  City 
&  Clear  Lake  Railway  Oompany,  and  had 
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beoi  for  16  yeare ;  tbat  it  was  an  Interurban 
road.  He  said  be  bad  run  lots  of  electric 
cars,  but  never .  w<4rked  as  motorman.  He 
said  it  was  bis  opinion  tbat  single-truck 
street  cars  sbould  not  be  equipped  wltb  sand- 
ing devices,  and  tbat  it  tended  to  careless 
operation,  but  said  a  good  many  street  rail- 
way companies  used  sand  equipment;  tbat 
bis  company  used  it  on  beavler  cars;  tbat 
some  of  tbe  sand  equipment  was  air  and  some 
gravity;  tbat  tbey  removed  tbe  sand  equip- 
ment on  tbe  llgbt  cars  some  13  years  ago. 
He  did  not  think  there  had  been  any  Improve- 
ments since;  tbat  tbe  foot  sanders  on  tbe 
heavier  cars  are  very  similar  to  those  that 
were  taken  off  tbe  light  cars.  Tbe  sanders 
operated  very  similarly  on  tbe  two  classes, 
the  light  and  tbe  heavy,  and  tbe  purpose  of 
the  sand  In  each  is  tbe  same.  Tbey  kept 
them  on  the  big  cars  because  they  were  hard- 
er to  stop.  He  says  he  recognisses  that  sand 
is  necessary  for  safety  in  the  operation  of 
street  railways  at  certain  places,  and  it  is 
simply  tbe  best  way  of  getting  It  there.  The 
purpose  of  sanding  a  track  is  to  keep  the 
wheels  from  slipping;  the  car  will  stop  quick- 
er if  sanded. 

This  is  practically  all  the  testimony  tbat 
was  ofTered  and  admitted  toncbing  the  use 
of  sand  and  sanders  on  street  railway  tracks, 
and  tills  is  tbe  testimony  on  which  tbe  Jury 
was  permitted  to  say  whether  or  not  the  fail- 
ure on  the  part  of  the  defendant  to  use  sand 
ou  its  tracks  at  the  point  in  question,  or  to 
place  sanders  upon  its  cars,  was  actionable 
negligence  rendering  the  company  liable  for 
the  injury  sustained  by  tbe  plaintiff,  under, 
tbe  circumstances  detailed  in  this  case. 

The  only  statute  In  force  at  tbe  time  of 
this  accident  touching  the  use  of  sanders  up- 
on street  railways  was  chapter  52  of  tbe 
Acts  of  the  Thirty-Third  General  Assembly, 
which  reads  as  follows: 


"Every 


company 


•    •    • 


operat- 


ing a  street  railway  in  this  state  shall  equip 
every  double-truck  pasaenger  car  of  thirty-seven 
feet  and  more  in  length  over  all,  or  weighing 
thirty-five  thousand  pounds  or  more,  purchased, 
built,  or  rebuilt  hereafter,  with  power  brakes 
other  tban  hand,  capable  of  bringing  sach  car 
to  a  stop  within  a  reasonable  distance,  together 
with  equipment  for  sanding  rails  of  any  street 
railway;  which  brake  and  sand  equipment  shall 
be  controlled  and  operated  by  tbe  motorman  on 
the  car.  A  violation  of  this  sectioa  is  punish- 
able by  fine." 

[1,  21  Chapter  38  of  tbe  Acts  of  tbe  Thirty- 
Fourth  General  Assembly  was  not  passed  un- 
til after  this  accident  occurred,  and  is  there- 
fore not  to  be  considered  in  determining  any 
duty  of  tbe  company  in  respect  to  the  matter 
in  controversy,  but  neither  of  these  statutes 
attempts  to  regulate  or  control  tbe  duty  of 
the  operator  of  a  street  railway  in  respect  td 
cars  such  as  the  car  in  controversy  here. 
There  was  no  statutory  duty  restlnj;  on  tbe 
defendant  at  tbe  time  of  this  accident  to 
place  sanding  devices  upon  cars  of  tbe  charac- 
ter of  tbe  one  tbat  caused  the  Injury.  Chap- 
ter 38  of  tbe  Acts  of  tbe  Xhlrty-Fourtb  Gen- 


eral AsaemUy  only  relates  to  caM  at  over  32 
feet  in  length.  This  car,  tbe  record  shows, 
was  under  32  feet  In  length.  In  falling  to 
place  sand  upon  tbe  car  in  question  tbe  com- 
pany, therefore,  did  not  violate  any  duty  im- 
posed upon  it  by  tbe  statute.  If  it  can  be 
held  liable  at  all  for  its  failure  to  sand  tbe 
tracks,. or  to  place  sand  devices  upon  tbe  car, 
it  must  be  found  in  Its  common-law  duty  to 
its  employes  to  furnish  them  a  reasonably 
safe  place  to  .work  and  reasonably  safe  ap- 
pliances wltb  which  to  pei^orm  the  work. 
At  common  law  it  was  tbe  duty  of  the  master 
to  exercise  reasonable  care  to  furnish  the 
servant  a  reasonably  safe  place  to  work  in 
discharging  tbe  duties  imposed  upon  bim  by 
the  master. 

There  is  no  question  in  this  case  that  tbe 
plaintiff,  at  the  time  of  tbe  Injury,  was  in 
and  about  his  master's  business,  at  tbe  place 
and  in  the  place  designated  by  the  master  In 
which  to  perform  tbe  services  required  of 
him.  He  was  exposed  to  hazard  from  incom- 
ing cars  in  the  event  tbe  rails  became  slip- 
pery. This  might  be  considered  a  hazard  In- 
cident to  bis  employment,  providing  bow- 
ever,  tbe  master,  by  the  exercise  of  reason- 
able care  for  tbe  safety  of  the  servant,  could 
not  have  removed  tbe  danger.  Negligence  al- 
ways presupposes  a  duty.  Tbe  duty  here  tbat 
rested  on  the  master  was  to  exercise  reason- 
able care  to  furnish  the  servant  a  reasonably 
safe  place  to  work.  These  cars  came  and 
went  by  tbe  direction  of  tbe  master.  Tbey 
were  brought  to  this  bam  and  boused  in  this 
bam  by  the  direction  of  the  master.  These 
tracks  were  laid  and  these  doors  prepared  and 
made  for  that  purpose.  Behind  these  doors 
and  In  front  of  these  tracks  the  plaintiff  was 
required  to  work.  Tbe  evidence  discloses  tbat 
these  tracks  were  exposed  to  weather  condi- 
tions ;  tbat  tbese  tracks^  under  certain  condi- 
tions of  the  weather,  became  slippery,  and 
cars  were  liable  to  slide  and  sHp,  and  the 
motorman  lose  controL 

Tbe  Jury  might  well. have  found,  under 
this  record,  tbat  reasonable  pradence  and 
care  require  that  tbese  tracks  be  sanded  at 
tbe  point  where  tbe  motorman  was  required 
to  stop  before  entering  the  bam;  that  ordi- 
nary care  on  the  part  of  the  master  required 
this  to  be  done  for  tbe  safety  of  the  servant. 
It  appears  that  tracks  exposed  as  these  were 
on  tbat  night,  under  tbe  weather  condi- 
tions tbat  existed,  do  become  slippery,  and 
when  they  do  tbe  car  in  the  hands  of  tbe 
motorman  passes  beyond  bis  eontrol;  that 
the  devices  provided  by  the  company  for  stop- 
ping the  car  were  not  reasonably  sufficient 
against  tbe  known  effect  of  tbe  changing 
weather  conditions  at  tbat  season  of  the  year, 
and  at  that  time  of  the  night.  The  master  is 
chargeable  with  knowledge  that  climatic  in- 
fluences occasionally  will  produce  conditions 
which  ars  apt  to  endanger  the  safety  of  tbe 
instramentalitles,  which  are  reasonably  se- 
cure in  normal  weather, 
.  Ij^betber,  under  all  t)ie  qircumstancw  dis- 
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-  closed  hdr4,  tfte'  Sefendaint  company  was  neg-> 
ligent  in  not  anticipating  that  these  rails 
mlgbt  become  dangerous  through  cUmatic  In- 
fluences upon  them,  and  In  not  providing 
against  It,  Is  not  a  question  ot  law,  but  a 
qaestion  of  fact,  and  Is  therefore  for  the 
'  jury.  See  Shumway  v.  Burlington,  108  Iowa, 
427,  TO  N.  W.  123;  Balhoff  v.  HaUway  Co., 
106  Mich.  606,  65  N.  W.  592. 

It  Is  no  answer  to  say  that  the  master  did 
not  know  that  climatic  conditions  had  pro- 
duced changes  which  Imperiled  the  servant. 
There  Is  still  a  question  whether  or  not  the 
master,  by  the  exercise  of  reasonable  care 
for  the  safety  of  the  servant,  could  and 
should  have  known  of  the  existence  of  the 
dangers,  so  that,  by  the  exercise  of  reasona- 
ble care  and  thoughtful ness  for  the  servant's 
safety,  he  might  have  remedied  the  condition, 
by  the  exercise  of  reasonable  diligence,  be- 
fore the  disaster.  It  is  true  that  the  master, 
in  providing  for  the  safety  of  his  servant,  is 
not  required  to  anticipate  and  guard  against 
every  possible  danger.  It  is  only  required 
to  use  such  reasonable  care,  take  such  rea- 
sonable precaution  to  prevent  accident  or  in- 
jury, as  a  reasonably  prudent  person  would 
take  or  adopt  to  avoid  the  danger.  The  duty 
whlcdi  the  law  Imposes  upon  the  master  is 
to  use  ordinary  care  and  supervision  of  the 
Instrumentalities  employed  in  or  about  which 
the  servant  is  required  to  work,  so  as  not 
to  unreasonably  or  unnecessarily  expose  the 
servant  to  hazards  which  reasonable  fore- 
sight could  have  anticipated  and  reasonable 
care  guarded  against. 

We  think,  under  the  showing  here  made, 
that  the  court  did  not  err.  in  -overruling  de- 
fendant's motion  to  instruct  the  Jury  to  re- 
turn a  verdict  for  the  defendant. 

We  next  come  to  consider  whether  or  not 
.  the  eonit  erred  in  the  trial  of  the  cause  and 
in  the  making  of  the  record  upon  which  the 
case  was  finally  submitted  to  the  JU17. 

[3]  The  first  contention  of  appellant  relates 
to  the  action  of  the  court  In  receiving  evi- 
dence over  the  objection  of  the  defendant, 
and  In  refusing  evidence  offered  by  the  de- 
fendant claimed  to  have  been  pertinent  to  the 
Issue.  Upon  this  question  appellant  assigns 
17  distinct  errors.  A  cajreful  re-reading  of 
the  entire  record  satisfies  us  that  there  was 
no  error  prejudicial  to  the  rights  of  this 
defendant  In  the  first  16  errors  assigned,  for 
tbe  reason  that  every  matter  sought  to  be 
elicited  by  the  defendant  from'  its  witness- 
es, and  to  which  objections  were  interposed 
and  sustained,  was  fully  brought  out  in  other 
porttons  of  the  same  witness's  testimony,  and 
the  error,  therefore,  in  sustaining  the  objec- 
tion, U  error,  was  not  prejudicial  to  any 
rights  of  the  defendant  In  this  cause. 

[4]  Tbe  defendant's  next  complaint  is  that 
the  court  erred  in  permitting  plaintiff's  coun- 
sel to  read  from  the  deposition  of  one  Dough- 
erty. It  appears  that  some  time  prior  to  the 
trial  the  plaintiff  bad  taken  the  depositton 


rof  Dongjierty,  and  thdli  tbls  deposition  wAs 
on  file  in  the  clerk's  office  at  the  time  of  the 
trial:  This  tdal  Wap-  commenced  on  the  16th 
day  of  April,  1912.  For  some  reason  whldi 
is  not  apparent'  in  the  record  witness  Dough- 
erty was  present  in  the  courtroom  at  the  time 
of  the  triaL  This  precluded  plaintiff  from 
using  his  deposition,  so  he  called  Dougherty 
on  the  stand  in  rebuttal,  and  the  record  there- 
upon disclosed  the  following : 

la  answer  to  quesdoDJS  propounded  by  plain- 
tiff's counsel,  Dougherty  answered:  "I  live  at 
Waterloo.  Am  a  street  car  conductor,  and  have 
been  for  about  17  months.  I  was  conductor 
the  night  Ddran  got  bnrt.  I  never  operated  a 
car  on  this  track  before  I  was  conductor.  Q. 
Now  then,  when  you  were  conductor  on  that 
lioe,  I  would  ask  you  whether  or  not  it  is  true 
that  the  only  places  sand  was  put  upon  the 
tracks  was  at  the  Illinois  Central  crossing  and 
the  waiting  station?  A.  I  cannot  just  think 
of  anywhere  else  just  now.  My  deposition  was 
taken  March  27th.  Q.  To  refresh  your  recol- 
lection,  I  will  read  this  question.  (Defendant 
objected  to  the  reading  of  any  part  of  the 
deposition  as  being  incompetent^  the  witness 
having  been  produced  by  the  plautiCE  and  put 
upon  the  witness  stand.  This  was  overruled.) 
Q.  This  to  refresh  your  recollection.  I  will 
read  a  couple  of  questions,  and  then,  no  doubt, 
you  can  remember  better.  (Counsel  for  defend- 
ant said:  'I  want  my  objection  there  again 
to  the  reading  and  the  ruling  upon  it  by  the 
court'  No  ruling.)  Plaintiff's  counsel  then 
read  from  the  deposition  as  fellows:  'Q.  In 
other  words,  did  tt>e  company  have  a  regular 
sand  brigade  that  worked  upon  tbe  track  in 
different  places  from  time  to  time?  A.  Yes, 
sir.  Q.  How  many  men?  A.  Sometimes  they 
had  one:  sometimes  more.  Q.  How  would  they 
operate?  Would  they  ride  from  place  to  place 
on  tbe  car?  I  mean  from  a  bad  place  here  in 
one  idace,  and  sand  that  up,  and  then  to  go 
some  other  place  where  it  needed  sanding?  .  A. 
Yes,  sir.'  Q.  Now,  after  hearing  that,  that  tes- 
timony that  you  swore  to  on  the  27th  day  of 
March,  I  would  ask  you  whether  or  not  you 
can  recall  other  places  besides  the  place  at  the 
station  and  at  the  railway  track?  (This  was 
objected  to  by  defendant's  counsel,  and  a  mo- 
tion made'  to  strike  from  the  record  what  had 
been  read  from  the  deposition  by  counsel,  for 
tbe  same  reason  as  urged  before.)  By  the 
Court :  Well,  be  may  answer  the  question.  A. 
No;  I  cannot.  Q.  You  cannot  remember  any 
others?    A.  No,  sir." 

Cross-examination:  "The  two  places  that  were 
sanded,  as  I  remember,  were  at  the  Illinois 
Central  crossing  and  just  east  of  the  Fourth 
Street  bridge,  and  at  tbe  waiting  station." 

It  is  apparent  from  this  record  that  Dough- 
erty was  in  the  employ  of  the  defendant  com- 
pany at  the  time  of  the  accident  and  at  the 
time  of  the  trial;  that  plaintiff  bad  taken  his 
deposition  on  the  27th  day  of  Mardi.  It  is 
not  urged,  nor  have  we  any  reason  to  as- 
sume, that  the  witness  did  not,  in  that  depo- 
sition, testify  substantially  as  read  by  coon- 
seL  Assuming  that  he  did,  it  is  apparent 
that  he  had  changed  bis  attitude,  to  the  sur- 
prise and  disappointment  of  counsel.  His 
presence  in  the  courtroom  is  not  accounted 
for.  It,  however,  prevented  the  plaintiff 
from  reading  the  deposition  to  the  Jury  as 
substantive  evidence  of  the  facts  therein  re- 
lated. The  witness  was  not  called  by  the  de- 
fendant, although  the  testimony  given  by  him 
upon  this  trial  is  quite  In  accord  with  defend- 
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anf  s  oobteiitlon,  anA  against  the  <!ontentl<» 
of  the  plaintiff.  Counsel  for  the  plaintiff, 
taken  no  doubt  by  saiprlse,  resorted  to  the 
deposition  for  the  purpose  of  refreshing  the 
witness'  memory  from  the  deposition  Itself. 
This  deposition,  we  must  assume,  was  taken 
In  good  faith  by  the  plaintiff,  for  the  purpose 
of  use  upon  the  trial,  and  for  the  purpose  of 
producing  evidence  as  to  the  substantive  fact 
therein  inquired  about  Counsel,  lulled  into 
security  as  to  what  this  witness  would  say 
on  this  point,  and  having  every  reason  to  be- 
lieve that  his  testimony  would  be  in  accord 
with  the  other  testimony  given  by  him,  and 
by  plaintiff's  other  witnesses,  called  blm  to 
the  stand.  For  some  reason,  whldi  the  rec- 
ord does  not  fully  explain,  but  which  may  be 
Inferred,  the  witness  changed  front  His  tes- 
timony on  the  stand  absolutely  contradicts 
the  statements  made  by  him  in  the  deposition. 
His  testimony  given  on  the  stand  supports 
defepdant's  contention  and  rebuts  plaintiff's. 
Defendant  has  the  benefit  of  his  testimony 
so  given  for  what  It  Is  worth.  Does  reason 
or  fairness  suggest  that  the  door  should  be 
shut  on  the  plaintiff;  that  the  plaintiff 
should  be  held  bound  by  this  testimony,  with- 
out an  opportunity  to  explain  the  circum- 
stances under  which  he  was  Induced  to  call 
the  witness  as  his  own?  Should  he  not  be 
permitted  to  i>oint  out  the  manner  in  which 
the  pit  was  dug  Into  which  he  fell?  To  hold 
a  party  bound  by  testimony  so  fraudulently 
Imposed  upon  him  would  be  a  travesty  on 
justice,  and  would  make  the  rule  that  a  par- 
ty cannot  impeach  his  own  witness  a  door 
through  which  wrong  or  error  may  enter,  and 
truth  be  shut  out  When  It  Is  so  apparent 
In  the  record  tha^  plaintiff's  counsel  was 
trapped  by  the  witness  Into  placing  him  upon 
the  stand,  the  rule  that  prevents  the  intro- 
duction of  statements  contrary  to  his  testi- 
mony given  on  the  stand  ought  to  be,  in  some 
degree  at  least,  relaxed;  that  Is,  where  one 
induces  the  other  to  place  him  upon  the  wit- 
ness stand  in  the  belief,  founded  upon  his 
previous  statements,  that  he  will  testify  to 
a  certain  fact  as  existing,  and  then,  when 
called,  flatly  denies  the  existence  of  the  fact 
the  party  ought  not  to  be  held  hound  by  his 
testimony,  without  an  opportunity  to  exixise 
to  the  jury  the  conditions  and  circumstances 
and  the  facts  which  led  up  to  the  calling  of 
the  witness.  We  are  not  without  authority 
On  this  point  In  this  state.  All  counsel  tried 
to  do  here  in  this  case  was  to  refresh  the 
witness'  memory  by  calling  his  attention  di- 
rectly to  the  former  testimony  given  by  him, 
which  was  on  file  in  the  cause  at  the  time, 
but  which  plaintiff  was  not  permitted  to  use 
as  substantive  testimony. 

In  Hall  y.  C,  R.  I.  &  P.  By.  Co.,  reported 
in  84  Iowa,  311,  51  N.  W.  150,  a  condition 
such  as  we  have  here  confronted  the  court. 
In  that  case  the  plaintiff,  for  the  purpose  of 
proving  his  theory  of  the  case,  called  a  wit- 
ness named  Collins.  Collins,  when  examined, 
testified  to  a  state  of  facts  diametrically  op- 


posed to  the  theory  upon  wbldi  plaintiff  rest- 
ed his  case,  and  to  establish  which  Collins 
was  called.  The  plaintiff  then  produced  a 
written  statement  signed  and  sworn  to  by 
Collins,  and  the  witness  was  asked  whether 
he  did  not  sign  this  writing,  which  was  read 
to  him  in  the  presence  of  the  Jury.  The  wit- 
ness first  denied  that  he  signed  It,  and  then 
finally  admitted  that  he  did  sign  it  He  was 
then  asked  If  be  did  not  state  to  other  par- 
ties certain  facts,  which  were  In  the  line  of 
plaintiff's  ccmtentlon,  and  he  answered  both 
questions  In  the  negative.  Error  was  as- 
signed upon  the  action  of  the  court  In  permit- 
ting the  plaintiff  to  cross-examine  this  wit- 
ness In  this  way  after  he  had  been  called  for 
and  In  behalf  of  the  plaintiff.  The  court 
sald: 

"It  is  the  general  nile  that  a  party  cannot 
impeach  his  own  witness  by  introdueinfr  evidence 
which  tends  to  ohow  that  he  is  unworthy  of  be- 
lief. •  •  •  When  a  party  is  surprised  by 
the  testimony  given  by  his  witness,  the  atten- 
tion of  the  latter  may  be  called  to  the  time  and 
place  where  it  is  claimed  be  made  contrary 
stntementB.  TMa  is  not  for  the  purpose  of 
laying  the  foundation  for  impeachment,  bat 
to  probe  and  quicken  the  recollection  of  the 
witness,  and  to  give  him  an  opportunity  to  cor- 
rect his  testimony,  if  it  is  erroneous,  and  to 
show  that  it  has  surprised  the  party  who  called 
him  (citing  anthoritiea].  The  district  court  wag 
within  the  rule  in  permitting  the  examination 
of  Collins  as  to  the  statements  he  had  made,  and 
the  paper  he  had  signed." 

See,  also.  Humble  v.  Shoemaker,  70  Iowa, 
223,  30  N.  W.  492;  State  v.  Cummins,  76  Io- 
wa, 133,  40  N.  W.  124 ;  Spauldlng  v.  C,  St. 
P.  &  K.  O.  By.  Co.,  98  Iowa,  205,  67  N.  W. 
227 ;  State  v.  Walker,  133  Iowa,  489,  110  N. 
W.  925. 

The  general  doctrine  here  under  considera- 
tion Is  very  aptly  put  in  30  Cyc.  1130,  under 
the  head,  "Party  Entrapped  by  HostUe  Wit- 
ness," In  which  it  Is  said : 

"It  frequently  happens  that  a  party  Is  en- 
trapped in  calling  a  hostile  and  unsempulous 
witness,  who  has  given  one  account  of  the  state 
of  facLs  before  the  trial,  but  gives  a  materinlly 
different  account  on  the  witness  stand.  This 
circumstance  has  given  rise  to  much  discnssioa, 
and  no  little  contrariety  of  opinion,  as  to  bow 
far  a  party  thus  surprised  and  deceived  may 
impeach  such  witness  by  proving  his  state- 
ments out  of  court.  If  a  witness  unexpected- 
ly gives  material  evidence  against  a  party  who 
called  him,  such  party  may,  for  the  purpose  of 
refreshing  the  memory  of  tiie  witness,  and 
awakening  his  conscience,  ask  him  if  be  did  not, 
on  a  particular  occasion,  make  a  contrary  state- 
ment' —dtlDg  authorities. 

Under  the  heading  "Proof  of  Inoonslsteot 
Statements,"  we  quote  from  the  same  au- 
thority as  follows: 

"Thus  far  the  authorities  are  agreed,  but  the 

?uestion  is:  Should  the  inquiry  stop  here? 
f  the  witness  admits  that  he  has  made  a  con- 
trary statement,  there  is,  of  course,  no  neces- 
sity for  other  evidence  ot  it,  and.  according  to 
many  weighty  dectsions,  if  he  aenies  making 
the  imputed  statement,  the  j^arty  cannot  be 
allowed  to  prove  it  by  other  witnesses  where  it 
would  not  be  admissible  as  independent  evi- 
dence, and  can,  therefore,  have  no  effect  but  to 
impair  the  credit  of  the  witness  with  the  jury. 
On  the  other  hand,  it  has  been  urged  with  mum 
reason  that  a  party  should  not  thus  be'  placed 
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at  the  mercy  of  a  Aerigaiag  vltness,  and  there 
are  many  cases  In  which  it  is  held  that,  where 
a  party  has  been  surprised  and  entrapped  by 
his  own  witness,  the  court  may,  in  its  discre- 
ticn,  allow  him  to  call  other  witnesses  to  prove 
that  snch  treacherous  witness  had  previously 
made  statements  contrary  to  his  testimony,  not 
for  the  purpose  of  proving  the  truth  of  such 
previous  statement,  but  to  show  the  treachery 
of  the  witness,  and  to  set  the  party  right  before 
the  jury.  To  this  effect  is  the  great  weight 
of  modem  authority." 

So  it  Is  apparent  tbat  many  courts  have 
adopted  a  broader  rule  than  has  been  rec- 
ognized In  this  state,  and  a  broader  rule  than 
we  are  required  to  Invoke  to  sustain  the  ac- 
tion of  the  court  in  the  Instant  case.  We 
think  there  is  no  reversible  error  In  the  ac- 
tion of  the  court  in  permitting  the  reading 
of  tbJa  deposition,  under  the  facts  and  dr- 
cnmstanoee  disclosed  in  this  case,  and  In 
view  of  the  purpose  for  which  it  was  used. 

The  defendant  next  complained  of  the  ac- 
tion of  the  court  la  giving  to  the  Jury  In- 
stmctioDs  3,  7%,  8,  and  9. 

[S]  To  Intelligently  consider  Instruction  8, 
It  is  necessary  for  us  to  go  back  to  the  In- 
struction given  by  the  court  In  which  the 
issues  were  stated  to  the  Jury  upon  which 
the  cause  was  submitted.  Instruction  3,  com- 
plained of,  reads  as  follows: 

"Before  the  plaintiff  can  recover  in  this  ac- 
tion, it  must  be  proven  by  the  weight  or  pre- 
ponderance of  the  evidence  Introduced  upon  the 
trial :  (1)  Tbat  the  defendant  was  negligent 
in  some  one  or  more  of  the  respects  alleged  by 
plaintiff,  and  tbat  by  reason  thereof  plaintiff 
was  injured  substantially  in  the  manner  and 
at  the  time  alleged  by  him." 

The  complaint  of  this  Instruction  is  that 
the  Jury  was  left  to  determine  for  itself  In 
what  respect  plaintiff  alleged  that  defendant 
was  negligent,  and  It  is  said  in  argument 
that  this  instruction  left  it  to  the  Jury  to 
search  through  the  pleadings  to  ascertain  in 
what  respect  the  plaintiff  alleged  that  the  de- 
fendant was  negligent  Now,  it  Is  apparent 
that  In  many  cases  this  complaint  might  be 
well  taken,  but  It  U.  elementary  that  the  In- 
structions must  be  read  together.  Reeding 
this  Instruction,  in.  connection  with  the  one 
next  to  the  one  immediately  preceding  it,  the 
jury  could  not  have  misunderstood  what  the 
court  meant  when  It  said: 

"He  must  prove  by  the  weight  or  preponder- 
ance of  the  evidence  that  the  defendant  was 
negligent  in  some  one  or  more  of  the  respects 
alleged  by  the  plaintiff." 

In  its  preceding  instruction  the  court  said, 
in  substance,  that  the  plaintiff  claims  that 
the  negligence  of  the  defendant  which  caused 
his  Injuries  consisted  In  this:  A  failure  to 
put  sand  upon  the  track  where  It  approached 
the  bam  where  the  oar  was  compelled  to 
stop,  and  in  falling  to  equip  its  car  which 
caused  the  injury  with  a  sand  box  or  sand 
equipment  so  that  sand  could  be  put  upon 
the  track  by  the  motorman,  and  in  operating 
this  car  without  sand  or  sand  equipment 
upon 'a  slippery  track  at  said  place,  and  at 
too  great  a  rate  of  speed,  in  view  of  the 
<x>nditlon  of  the  track  and  the  lack  of  sand 


or  sand  equipment.  Surely,  the  court  hay- 
ing stated  the  grounds  of  negligence  upon 
which  plaintiff  predicated  his  right  to  re- 
cover, it  was  not  necessary  for  the  court  to 
repeat  those  grounds  in  order  that  they 
might  know  what  the  court  meant  when  it 
said  tbat  the  plaintiff  must  prove  that  the 
defendant  was  negligent  in  some  one  or  more 
of  the  respects  alleged  by  the  plaintiff. 

[6]  The  court  followed  this  instruction  im- 
mediately by  giving  the  Jury  a  legal  defini- 
tion of  what  constituted  negligence.  We 
think  there  was  no  error  here. 

In  the  seventh  instruction  the  court  said 
to  the  Jury: 

"If  you  believe  from  the  evidence  that  the  in- 
jury to  the  plaintiff  resulted  to  him  by  mere 
acddent,  and  without  any  fault  or  negligence 
on  the  part  of  the  defendant,  then  the  plain- 
tiff cannot  recover  in  this  action.  The  defend- 
ant ia  not  an  insurer  of  the  safety  of  its  em- 
ployes, and  it  is  only  liable  where  injuries  are 
incurred  withoat  fault  on  the  part  of  the  person 
injured,  and  because  of  negligence  on  the  part 
of  the  defendant  The  fact  that  plaintiff  was 
injured  is  not  in  itself,  evidence  which  tends 
in  the  slightest  degree  to  show  that  the  defend- 
ant was  negligent" 

In  Instruction  8  the  court  said  to  the  Jury: 
"The  defendant  is  not  bound  to  equip  its 
cars  with  the  best  or  latest  appliances,  but  it 
is  defendant's  duty  to  furnish  appliances  such 
as  reasonably  prudent  men  provide  under  sim- 
ilar or  Uke  drcumstances.  It  is  for  yon  to 
say  from  the  evidence  which  has  been  intn>duced 
upon  the  trial  whether  or  not  under  the  cir- 
cumstances and  conditions  disdosed  by  the  evi- 
dence, the  defendant.  In  the  exercise  of  rea- 
sonable and  ordinary  care  and  diligence,  should 
have  had  this  car  equipped  with  a  sand  box 
or  sand  equipment  so  that  sand  coald  have  been 
put  upon  said  track  by  the  motorman,  or 
should,  on  the  night  in  question  and  before  the 
Injury,  have  in  some  way  cansed  sand  to  l>e 
put  upon  the  track  at  the  approach  to  said 
barn.  If  you  find  from  the  evidence  that  the 
defendant  should  have  done  so,  and  thnt  the 
injnry  to  the  plaintiff  was  caused  as  the  direct 
and  proximate  result  of  defendant's  failure  to 
do  so,  and  that  plaintiff  was  not  himself  guilty 
of  contributory  negligence,  as  explained  else- 
where in  these  instructions,  then  the  plaintiff 
is  entitled  to  recover  in  this  action;  otiierwise 
not" 

By  the  use  of  the  words  "otherwise  not" 
the  Jury  must  have  understood  (assuming 
that  they  bad  a  reasonable  understanding  of 
the  Bne^lsh  language)  that,  if  they  found 
from  the  evidence,  the  converse  of  the  prop- 
osition above  stated,  then  their  verdict  must 
be  for  the  defendant 

It  must  be  borne  in  mind  that  Instructions 
submitted  to  the  Jury  are  given  for  the  pur- 
pose of  guiding  the  Jury  in  the  discharge  of 
its  duty  under  the  record  made.  There  Is  no 
contention  in  this  case  that  this  car  had  sand 
boxes;  there  is  no  contention  that  the  de- 
fendant had  pat  sand  upon  the  track  at  the 
place  where  the  car  approached  the  bam,  or 
that  any  provision  was  made  that  night  for 
sanding  the  track  at  that  point,  either  from 
the  car  or  otherwise.  Indeed,  the  evidence 
completely  negatives  any  such  suggestion. 
Therefore  the  only  question  for  the  Jury  to 
determine  was,  as   the  record  then  stood. 
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wbefber  or  not,  mider  the  circumstances  and 
conditions  disclosed  by  tbe  evidence,  the  de- 
fendant, In  the  exerdae  of  reasonable  care 
for  the  safety  of  its  employes  In  the  bam, 
should  hare  had  Its  cars  equipped  with  sand, 
or  should  have  caused  sand  to  be  put  upon 
the  track  at  the  place  where  the  car  ap- 
proached the  bam.  The  court  said  to  the 
jury  that,  If  they  found  that  reasonaUe  and 
ordinary  care  for  the  safety  of  Its  employes 
required  them  to  put  sand  npon  the  track 
(It  being  admitted  that  they  did  not  do  so), 
and  that  this  omission  was  the  proximate 
cause  of  plaintiff's  Injury,  then  the  plaintiff 
was  entitled  to  recover,  but  that  If,  uuder 
all  the  facta  and  circumstances  disclosed, 
reasonable  care  for  the  safety  of  the  em- 
ployes did  not  require  them  to  put  sand  upon 
the  track,  either  through  the  Instrumentality 
of  cars  or  otherwise,  on  the  night  In  ques- 
tion, and  at  the  place  where  the  car  ap- 
proached the  bam,  then  the  plaintiff  could 
not  recover,  even  though  the  failure  to  do 
so  was  the  proximate  cause  of  his  injury. 
This  is  the  simple  meaning  of  the  eighth 
instruction.  It  gave  the  jury  a  correct  guide 
In  the  application  of  the  facts  as  they  were 
in  the  record. 

ni  The  ninth  Instruction,  complained  of, 
reads  as  follows: 

'  "Under  the  evidence,  it  was  the-  duty  of  the 
motorman,  Hartman,  to  approach  the  bam  with 
his  car  under  control  so  that  he  could  make  a 
reasonably  quick  stop  at  any  time  after  he  left 
the  line  on  Broadway,  and  before  he  reached 
the  barn,  and  if  said  motorman  failed  to  per- 
form this  duty,  and  if  plaintiff  was  injured  aa 
a  result  of  the  negligence  of  said  motorman 
alone,  and  withoat  any  fault  or  negligence  on 
the  part  of  the  defendant  company,  then  plain- 
tiff 18  not  entitled  to  recover,  and  in  that  event 
your  verdict  should  be  for  the  defendant.  '  If, 
however,  the  motorman,  Hartman,  was  neg- 
ligent, and  the  defendant  was  also  negligent,  as 
alleged  by  plaintiff,  and  if  plaintiff,  withoat  con- 
tributory negligence  on  his  part,  wad  injured 
as  the  direct  and  proximate  result  of  the  con- 
carrent  negligence  of  said  Hartman  and  de- 
fendant, then  plaintiff  is  entitled  to  recover." 

This  instruction  is  criticized  l>ecause  the 
court  said  to  the  jury  that,  if  the  plaintiff 
was  Injured  as  a  result  of  the  negligence  of 
the  motorman  alone,  and  without  any  fault 
or-  negligence  on  the  part  of  the  defendant 
company,  plaintiff  is  not  entitled  to  recover, 
and  from  this  it  is  argued  that  the  court  im- 
pliedly said  to  the  jury  that  if  any  cause, 
in  any  way,  without  any  negligence  on  the 
part  of  the  defendant,  concurred  with  the 
negligence  of  the  motorman  ia  causing  the 
injury,  the  company  would  be  liable;  that 
is,  although  the  company  was  not  guilty  of 
any  negligence  on  its  part;  if  other  causes 
than  the  negligence  of  the  company  concur- 
red '  with  the  negli^ACe'  of  "the  motorman  In 
causing  the  injury,  the  defendant  Is  liable. 
There  would,  of  course,  be  no  liability  on  the 
part  of  the  company  If  the' injury  was  the 
result  of  the  negligence  of  the  motorman, 
for  he  was  a  fellow  servant  with  the  plain- 
tiff. '  The  master  is  not  lla'ble  for  the  negli- 
gence of  a  fellow  servant,  and  therefore,  if 


there  were  other  causes  ooncarring  with  the 
negligence  of  the  motorman,  the  defendant 
would  not  be  liable,  unless  it  was  responsible 
for  the  other  concurring  cause.  The  criti- 
cism is  not  Just  This  part  Of  the  instruc- 
tion presents  the  negative  proposition  that, 
if  the  company  was  not  at  fault,  or  not  neg- 
ligent, and  the  Jury  found  that  the  motorman 
was  negligent,  and  that  his  negligence  was 
the  proximate  cause  of  the  injury,  'tlie  plain- 
tiff could  not  recover.  The  juiy  are  dis- 
tinctly told  in  the  last  part  of  this  instmc- 
tlon  under  consideration  that,  if  the  motor- 
man  was  negligent,  and  the  company  was 
negligent,  as  charged,  and  the  injury  was  the 
proximate  result  of  the  concurrent  negllgenoe 
of  both,  then  the  plaintiff  is  entitled  to  re- 
cover; that,  to  hold  defendant  liable,  they 
must  find  that  the  oomi«ny  was  negligent, 
and  that  this  negligence  was  the  concurring 
cause  with  the  negligence  of  the  motorman 
in  producing  the  Injuty,  and  that  the  Jury 
could  not  return  a  verdict  for  the  piaintUT 
unless  they  found  affirmatlTely  that  the  de- 
fendant waa  guilty  of  the  negligence  charg- 
ed, and  that  this  negligence  was  a  ooncamng 
cause  in  producing  the  injury. 

It  is  claimed,  boweTOr,  that  the  instruc- 
tion is  not  full  enough,  in  that  it  does  not 
state  that  the  intervening  oc  concurring 
cause  which  would  render  the  company  liable 
must  be  one  that  the  company  should,  by  the 
exercise  of  reasonable  care,  have  anticipated 
or  apprehended.  But  the  Jury  liad  been  told 
this  before,  and  there  was  no  occasion  for 
repeating  it  again.  This  tastruction  must  be 
read  in  connection  with  all  the  instructions, 
and  what  was  here  said  in  this  Instruction 
must  be  construed  and  interpreted  in  the 
light  of  what  preceded  and  followed. 

We  think  there  was  no  error  committed  by 
the  court  here  that  Justifies  a  reversal  of  the 
cause.  See  Walrod  v.  Webster  County,  llO 
Iowa,  350,  81  N,  W.  698,  47  L.  R.  A.  480,  and 
cases  cited. 

[S]  The  defendant  complains  of  the  action 
of  the  court  In  giving  to  the  jury  instruction 
7^,  wliich  reads  as  follows: 

"If  you  fail  to  find  from  the  evidence  that 
the  defendant  company  bad  actual  knowledge 
of  the  slippery  condition  of  the  track,  or  that, 
by  the  exercise  of  reasonable  and  ordinary  care, 
taking  into  consideration  the  weather  condi- 
tions which  ordinarily  exist  at  that  season  of 
the  year,  it  ahoold  have,  had  actual  knowledge 
thereof  such  a  length  of  time  before  the  acci- 
dent that  it  could,  in  the  exercise  of  reason- . 
able  care,  have  taken  steps  reasonably  neces- 
sary to  prevent  an  accident,  then  the  defendant 
ia  not  liable  for  the  injury  received  by  the 
plaintiff,  and  in  that  event  your  verdict  should 
be  for  the  defendant" 

"On  the  other  hand,  if  yon  find  from  the  evi- 
dence  that  the  defendant  did  have,  or  by  the 
exercise  of  reasonable  ordinary  care  should  have 
had,  such  kpowledge  for  such  a  length  of  time 
as  above  suggested,  then  the  defendant  was  neg- 
ligent, and,  if  the  injury  to  die  °  plaintiff  was 
caused  as  the  direct  and  proxiiUate  result  ot 
defendant's  negligence,  and  if  plaintiff  was. him- 
self.  not  guilty  ot  contributory  negligence,  then 
the  plaintiff  is  entitled  to  recover  in  this  ae- 
tion.'"  '    •■     .  •   .  ■'      ."  '» ■;   ' ;  I. 
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Xhe  defefadanf  eoiniJlalns  o(  die  Bret  para- 
graph  of  this  tnstroctlon  on  the  ground  that 
It  nndnly  eraphaslzea  weather  condlttons  In 
determining  whether  or  not  the  defendant 
should  hare  anticipated  that  the  track  was 
or  was  likely  to  become  slippery ;  that  In  do- 
ing so  the  instruction  ignored  facts  favorable 
to  the  defendant,  auch  as  that  the  tracks 
were  level;  that  the  rules  required  motormen 
to  run  slowly  over  them,  holding  the  car  well 
under  control;  and  that  there  had  heen  no 
prior  trouble  upon  the  track,  etc.  It  la  not 
contended  by  the  defendant  that.  If  the  Jury 
failed  to  find  from  the  evidence  that  defend- 
ant had  actual  knowledge  of  the  slippery  con- 
dition, they  might  then  proceed  to  determine 
whether  or  not,  by  the  exercise  of  reasonable 
and  ordinary  care,  they  should  have  had  such 
knowledge  for  such  a  length  of  time  before 
the  accident  that  with  reasonable  care  steps 
could  be  taken  to  prevent  the  accident,  and 
that  in  determining  this  they  might  take  Into 
consideration  the  weather  conditions  which 
ordinarily  exist  at  that  season  of  the  year, 
but  the  contention  is  that  the  court  should 
have  gone  farther,  and  called  attention  to 
other  facts  which  might  have  had  probative 
force  upon  the  determination  of  this  question 
such  as  here  before  suggested. 

The  law  which  governs  tlie  rights  of  the 
parties  and  which  is  essential,  under  the 
facts  in  a  case,  to  a  proper  determination  of 
the  rit^ts,  must  be  given  to  the  jury  fairly 
and  fully,  as  a  guide  to  them  in  reaching  a 
correct  result  under  the  law.  The  law  does 
not  require  that  the  rule  be  phrased  in  any 
particular  way,  nor  that  it  be  phrased  with 
rhetorical  and  grammatical  accuracy.  Hie 
thought  involved  in  a  rule  lies  back  of  the 
expression  of  it  through  the  iostrumentality 
of  speech.  Language  is  only  for  the  purpose 
of  conveying  to  the  minds  of  others  the 
thought  existing  in  the  mind  of  the  speaker 
or  the  writer.  Any  language  which  conveys 
•to  the  mind  of  the  other  a  correct  under- 
standing of  the  thought,  though  inartlflcially 
and  ungrammatically  conveyed,  is  sufficient 
A  rule  of  law  may  be  stated  in  various  ways 
without  impinging  upon  the  rule.  To  one 
mind  a  thought  Is  conveyed  more  intelligent- 
ly and  clearly  when  phrased  in  oae  way.  An- 
other mind  grasps  It  more  Intelligently  when 
phrased  differently.  The  real  purpose  la 
phrasing  a  thought  is  to  convey  to  the  mind 
an  intelligent  understanding  of  the  thought 

In  Ihstmcting  a  Jury  it  la  the  duty  of  the 
court  to  lay  down  those  rules  of  law  which 
have  been  retognlzed  and  ■  approved,  and 
which  are  essential  to  a  pi^per  disposition 
of  the  rights  of  the  parties.  As  evidence  is 
the  means  through  which  there  Is  conveyed  to 
the  mind  the  knowledge  of  the  existence  or 
nonexistence  of  a  particular  fact,  so  the  in- 
structions of  the  court  are  the  instrumentali- 
ty through  which  there  is  conveyed  to  the 
minds  of  the  triers  of  the  iFa^ts  a  knowledge 
of  the  law  by  whi(A  they  must  be  guided  in 
4letermlnlng  the  ultimate  right.    The  law  re- 


qtdreis  that  these' rtOes  ke  cbm^Iy  stated  by 
the  court,  but  does  not  require  that  they  be 
expressed  or  phrased  in  any  particular  way. 
It  is  Buiflcient  if  to  a  man  of  ordinary  intelli- 
gence a  correct  understanding  of  the  law  is 
given  in  the  whole  charge,  it  goes  without 
argument  to  say  that  the  statement  of  an  in- 
correct rule  or  one  that  guides  to  a  wrong 
conclusion  is  preJudldaL  It  goes  without  ar- 
gument to  say  that  the  statement  of  inccm- 
sistent  rules  which  lead  to  Inconsistent  con- 
clusions, when  applied,  is  error. 

In  the  ordinary  intercourse  between  men, 
the  subject-matter  of  the  controversy  or  dis- 
cussion must  be  always  kept  in  mind  in  inter- 
preting the  language  used.  It  is  quite  im- 
possible in  conveying  a  thought  to  so  extend 
and  amplify  the  thought  by  expression  that 
there  could  be  no  possible  controversy  as  to 
the  Interpretation  of  the  language  used. 
What  la  said  and  what  has  preceded  has 
much  to  do  in  determining  what  was  intend- 
ed to  be  conveyed  by  the  speaker  and  what 
was  understood  by  the  hearer.  The  hearer 
is  presumed  to  have  understood  what  was 
said  in  the  sense  in  which  men  of  ordinary 
intelligence  understand  such  expressions,  and 
presumed  to  have  given  the  words  used  that 
Interpretation  which  men  of  ordinary  intelli- 
gence usually  give  to  the  -  language  used. 
Never,  however,  In  construing  language,  must 
the  subject-matter  concerning  which  it  was 
used  be  lost  sight  of,  what  preceded  and  fol- 
lowed, the  knowledge  the  parties  had  of  the 
-subject-matter   under   dlscusslmi. 

We  are  not  disposed  to  reverse  a  case  be^ 
cause  of  the  manner  in  which  the  rule  Is  stat- 
ed, or  because  the  language  used  in  stating 
the  rule,  when  considered  abstractly  and 
apart  from  the  record,  might  receive  an  in- 
terpretation other  and  different  than  that 
which  the  true  rule  requires.  We  cannot  dis- 
associate the  Instructions  from  the  record 
then  before  the  court  and  the  Jury,  and  con- 
sider it  as  a  statement  of  an  abstract  proposi- 
tion of  law.  If  the  rule  stated  Is  a  sufficient 
guide  to  the  Jury  as  to  the  law  that  governs 
them  in  the  particular  case,  under  the  record 
made.  It  is  sufficient  for  the  purposes  of  the 
case,  though  not  perhaps  full  enough  to  en- 
press  the  abstract  proposition. 

We  find  in  this  case  no  question  as  to  th& 
injuries  received  by  .the  plaintiff.  It  is  not 
contended  that  the  plaintiff  was  guilty  of  any 
contributQi7  n^Ugence.  The  undisputed  evi- 
dence shows  that  the  tracks  were  slippery  on 
this  night  It  shows  that  the  condition  of 
the  tracks  was  due  to  climatic  changes.  It  Is 
Is  shown  that  on  damp,  frosty  nit^hts  rails, 
whether  on  the  level  or  upon  a  bill,  becoow 
slippery ;  that  this  fact  was  known  to.  the  de- 
fendant company ;  that  when  tracks  are  slii>- 
pery  cars  will  slip  and  slide  forward  In  spite 
Of  any  effort  on  the  part  of  the  motorman,  with 
the  ordinary  appliances  to  prevent:  Its  so  do- 
ing; that  the  usual  andy>rdlnary  methods  rec- 
ognised for  stopping  cars,  nnder  conditiens 
such -as  this  record  discloses,  is  by  sanding 
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tbe  tracks.  On  fhls  particular  night  this  car 
waa  brought  to  the  barn  for  the  purpose  of 
t>eing  housed.  The  doors  to  the  barn  were 
closed.  Plaintiff  was  behind  these  doors,  en- 
gaged in  and  about  the  work  assigned  him. 
The  Jury  could  hare  well  found,  and,  we  hare 
no  doubt,  did  find,  that  If  the  motormon  was 
In  the  least  degree  careless  In  approaching 
this  bam  without  sand  upon  the  tracks,  the 
car  was  liable  to  push  forward  after  the 
brakes  were  set  into  and  against  this  door. 
As  to  all  these  facts  there  is  practically  no 
dispute  in  the  record.  There  was  no  sand 
put  on  this  track,  and  no  provision  made  for 
sanding  It.  The  plaintiff  predicated  his  lia- 
bility and  urged  Ms  right  to  recover  upon 
the  ground  that  the  defendant  had  failed  to 
sand  these  tracks  at  this  point.  This  was 
the  negligence  charged,  and  this  was  the 
omission  of  the  defendant  upon  which  liabil- 
ity was  predicated. 

[II  While  this  instruction  is  inartlflcially 
drawn,  and  might  hare  been  amplified  and 
made  fuller,  we  do  not  find  that  it  did  not 
fairly  express  to  the  jury  the  rule  that 
should  goyern  them  upon  the  question  there 
treated.  The  serious  criticism  urged  against 
the  instruction  is  lodged  against  the  second 
division  of  the  instruction,  and  it  is  claimed 
that  the  court  undertook  to  tell  the  jury  that 
certain  omissions  constituted  negligence ;  that 
this  was  within  the  province  of  the  jury  to 
determine  from  all  the  facts.  This  is  ordi- 
narily true,  but  not  always  true.  The  court 
In  this  division  of  its  Instructlcm,  In  sub- 
stance, said : 

"On  the  other  hand,  if  you  find  from  the  evi- 
dence that  the  defendant,  by  the  exercise  of  rea- 
sonable and  ordinary  care,  should  have  had  such 
knowledge  of  the  slippery  condition  of  the 
track  for  such  a  length  of  time  before  the  injury 
that  it  could,  in  the  exercise  of  reasonable 
care,  have  taken  steps  reasonably  necessary  to 
prevent  the  accident,  then  the  defendant  is  neg- 
liirent,  under  such  circumstances,  in  failing  to 
take  steps  reasonably  necessary  to  prevent  the 
accident." 

Certainly  that  is  true.  Under  any  fair  In- 
terpretation of  the  instruction  the  court  does 
not  say  that  this  is  the  actionable  negligence 
charged,  or  tliat  this  is  all  the  negligence 
necessary  to  be  shown  to  create  a  liability. 
The  court  had  already  fully  explained  to  the 
jury  what  the  negligence  charged  was,  and 
what  acts  or  omissions  to  act  constituted  the 
negligence  upon  which  plaintiff  predicated 
his  right  to  recover,  and  had  told  the  jury 
that,  unless  plaintiff  sustained  by  his  evi- 
dence one  or  the  other  of  those  omissions  or 
commissions  charged  as  constituting  action- 
able negligence,  plaintiff  could  not  recover, 
and  the  court  proceeded  In  this  instruction: 

"And,  if  the  Injury  to  the  plaintiff  was  caus- 
ed as  a  direct  result  of  defendant's  nezUgeoce, 
then  the  plain  tiif  is  entitled  to  recover. 

We  do  not  feel  that  the  criticism  of  this  in- 
struction and  the  interpretation  urged  by  the 
plaintiff  is  justified  under  the  whole  record. 
.We  believe,  considering  the  whole  record  and 
tbe  other  Instructions,  the  court  fairly  ex- 


pressed the  law  which  sbouM  gnlde  the  jury 
In  its  deliberation.  Not  only  must  both  parts 
of  this  instruction  be  read  and  considered  to- 
gether, but  the  whole  record  must  be  con- 
sidered In  determining  whether  or  not  preju- 
dicial error  Was  committed.  While  we  feel 
that  the  instruction  was  inartlflcial,  and  not 
as  full  as  it  might  be  made,  yet,  in  view  of 
the  whole  record,  we  cannot  reverse  upon 
this  ground. 

It  la  next  contended  that  the  verdict  Is  ex- 
cessive. We  cannot  say  that  this  verdict  was 
the  result  of  passion  and  prejudice.  It  lias 
support  In  the  evidence.  We  do  not  feel  Jus- 
tified In  reversing  on  this  ground. 

The  judgment  Is  therefore  affirmed. 

Affirmed. 

WEAYKB,  J.  I  concur  In  the  foregoing 
opinion. 

liADD,  EVANS,  and  PRESTON,  JJ,  con- 
CTir. 

DEEMER,  O.  J.  (dissenting).  The  major- 
ity, while  condemning  instruction  No.  7V4 
given  by  the  trial  court,  finally  conclude  that, 
although  inartlflcially  drawn,  it  was  without 
prejudice,  because  of  other  Instructions,  and 
because  of  the  entire  record  in  the  case.  I 
cannot.  In  justice  to  myself,  concur  In  this 
view.  Had  the  Instruction  been  advisory 
only,  and  not  Intencled  to  cover  the  en- 
tire case,  I  might  be  disposed  to  concur  be- 
cause of  the  other  Instructions  In  the  case; 
but,  as  it  was  not,  it  must  be  regarded  as 
In  conflict  with  other  Instructions  covering 
the  same  point,  and  therefore  erroneous.  If 
an  instruction  purporting  to  cover  the  entire 
case  is  wrong,  it  cannot  be  cured  by  other  In- 
structions, for,  in  the  absence  of  special  find- 
ings, there  Is  no  method  whereby  to  dis- 
cover which  instruction  the  jury  followed; 
and,  as  the  verdict  may  have  been  based  up- 
on the  erroneous  one,  it  should  be  set  aside, 
and  a  new  trial  ordered. 

Under  the  facts  of  this  case,  there  being 
no  statute  requiring  the  sanding  of  tracks  or 
the  equipping  of  the  particular  car  In  ques- 
tion with  a  sand  box  or  sand  equipment,  It 
was  wholly  a  question  of  fact  for  the  jury  to 
determine  whether  or  not  defendant  was  neg- 
ligent In  these  respects,  because  of  its  fail- 
ure to  sand  the  track  or  to  equip  its  car  with 
a  sand  box,  or  other  sand  equipment  The 
majority  concede  that  the  statute  relied  up- 
on by  appellee  does  not  apply  to  the  case,  be- 
cause the  car  was  not  of  the  required  size. 
The  trial  court  would  not  have  been  justified 
in  instructing,  under  the  facts  disclosed, 
that  defendant  was  negligent,  as  a  matter  of 
law,  because  Its  car  was  not  equipped  with 
a  sand  box,  or  because  it  did  not  sand  the 
track  at  the  place  of  the  accident,  Sbumway 
V.  RaUroad  Co.,  108  Iowa,  424,  19  N.  W.  123. 
But,  to  my  mind,  it  substantially  did  this 
very  thing.  TtUs  instrnctlon,  as  I  nad  It,  la 
aa  ft^ows: 


Digitized  by 


Uoogle 


Iowa) 


DORAJT  T.  WATBMiOO,  O.  V.  A  K.  BT.  C». 


at 


"If  you  find  from  the  evidence  that  the  de- 
fendant did  have,  op  by  the  exercise  of  rea- 
sonable and  ordinary  care  should  have  had, 
kno^vledge  [of  the  slippery  condition  of  the 
track]  for  such  a  length  of  time  [before  the 
accident  that  it  coald  in  the  exercise  of  reason- 
able care  have  taken  steps  reasonably  neces- 
sary to  prevent  the  accident]^  then  the  defendant 
was  negHgent;  and,  if  the  injury  to  the  plain- 
tiff vas  caused  as  the  direct  and  proximate 
result  of  defendant's  neierligence,  and  if  plain- 
tiff was  himself  not  guilty  of  contributory  n«g- 
lig^ice,  then  the  plaintiff  is  entitled  to  recover 
in  this  action." 

As  said,  this  Instruction  Is  complete  In  it- 
self, and  leaves  nothing  open  to  Intendment, 
or  to  be  supplied  by  other  Instmctlons. 
Thereunder  defendant  was  expressly  declared 
to  be  guilty  of  negligence  If  it  had,  or  by  the 
exercise  of  reasonable  and  ordinary  care 
sboald  have  had,  knowledge  of  the  slippery 
condition  of  the  track  a  sufficient  length  of 
time  before  the  accident  that  it  could  have 
taken  steps  to  prevent  the  same;  That  this 
was  eiToneons  should,  I  think,  be  conceded. 
Although  defendant  had,  or  should  have  had, 
this  knowledge,  it  by  no  means  follows  as  a 
matter  of  law  that  defendant  was  negligent. 
That  question,  as  the  majority  say  at  the 
beginning  of  the  opinion,  was  one  of  fact  for 
a  Jury,  because  the  statute  quoted  does  not 
*W>ly-  It  was  manifestly  for  the  Jury  to 
say,  from  all  the  circumstances  disclosed, 
whether  or  not,  with  knowledge  of  the  slip- 
pery condition  of  the  track,  defendant  was 
negligent  in  not  sanding  it,  or  In  not  equip- 
ping Its  car  with  a  sand  box.  If  the  jury 
followed  this  Instruction,  as  we  must  assume 
that  it  did.  It  must  lutTe  found  Its  verdict 
upon  the  thought  that  defendant  knew  or 
should  have  known  of  the  slippery  condition 
of  the  track;  and,  although  under  other  in- 
structions this  might  not  have  been  suffi- 
cient, still,  as  they  are  contradictory,  the 
giving  of  the  erroneous  one  calls  for  a  re- 
versal of  the  judgment.  The  negligence  of 
the  defendant  under  this  instruction  was 
clearly  made  out,  if  the  Jury  found  that  de- 
fendant knew  or  should  have  known  of  the 
BUppery  condition  of  the  track  a  sufficient 
length  of  time  before  the  accident  as  that  It 
could  have  prevented  the  same.  The  case 
must  not  turn  on  the  negligence  of  the  man 
In  charge  of  the  car  which  caused  the  acci- 
dent, for  he  was  a  mere  fellow  servant  of 
plaintiff,  for  whose  acts  defendant  was  not 
responsible.  To  hold  defendant  liable,  it 
would  have  to  be  shown  to  the  satlafBctton'of 
the  Jury  that,  under  all  the  circumstances, 
defendant  did  not  use  ordinary  and  reason- 
able care  In  furnishing  plaintiff  a  reasonably 
safe  place  to  work,  or  with  reasonably  safe 
appliances  with  which  to  perform  the  work 
which  be  was  then  doing.  Whether  or  not 
such  care  and  prudence  was  exercised  was  a 
question  of  fact  for  the  Jury,  and  not  of  law 
for  the  court.  The  employe  in  charge  of  the 
car  knew  that  it  was  not  equipped  wllh  a 
sand  box,  and  knew  that  the  track  was  slip- 
pery, and  had  not  been  sanded,  and  the  acd- 
4lint  Htsif  have  been  due  wholly  to  his  want 


of  ordinary  care  In  handling  the  car,  and.  It 
tMs  were  true,  defendant  was  not  responsi- 
ble, unless  it  also  was  in  fault  in  not  fur- 
nishing a  reasonably  safe  place  to  work,  and 
this  fault  was  the  proximate  cause  of  the 
accident  The  majority  concede  these  rules, 
as  I  understand  It,  but  still  say  that  the  only 
fault  with  the  Instruction  is  that  It  was  In- 
artlfldally  drawn,  and  should  be  construed 
with  others  which  did  announce  the  proper 
doctrine.  In  my  opinion,  this  view  runs 
counter  to  many  of  our  previous  cases.  The 
rule  heretofore  has  been  that  an  erroneous 
Infitructioin  covering  the  entire  case  cannot  be 
cured  by  other  Instructions  which  announce 
the  correct  rule.  Quinn  v.  Railroad  Co.,  107 
Iowa,.  710,  77  N.  W.  464 ;  Haradon  v.  Sloan, 
157  Iowa,  611,  138  N.  W.  556 ;  Lauer  v.  Ban- 
ning, 140  Iowa,  319, 118  N.  W.  446;  Thayer  v. 
Coal  Co.,  121  Iowa,  121,  96  N.  W.  718;  Chris- 
ty V.  Bailroad  Co.,  126  Iowa,  432,  102  N.  W. 
194;  Blake  v.  Railroad  Co.,  149  N.  W.  880; 
Meyer  v.  Boepple  Button  Co.,  112  Iowa,  61, 
83  N.  W.  89;  Martin  v.  Light  Co.,  131  lowia, 
734,  106  N.  W.  359.  The  Meyer  Case,  supra, 
is  very  closely  in  point  That  the  instruc- 
tion now  being  considered  is  erroneous  suffi- 
ciently appears  from  the  majority  opinion; 
and  that  It  cannot  be  defended  upon  ailiy  the- 
ory is,  to  me,  very  plain.  And  to  my  mind 
it  is  equally  clear  that  neither  the  facts  dis- 
closed by  the  record  nor  the  other  Instruc- 
tions given  by  the  trial  court  ctned  the  er' 
ror. 

The  most  that  can  be  said  of  the  other  in- 
stmctlons is  that  they  announced  correct 
rules ;  but  in  so  doing  they  are  In  square  con- 
flict with  the  one  which  Is  now  being  con- 
sidered. Ko  matter  how  many  times  the 
court  may  have  said  to.  other  Instructions 
that  the  question  of  negligence  was  one  for 
the  Jury,  in  7^  it  squarely  said  that,  if  the 
defendant  had,  or  should  have  had,  knowl- 
edge of  the  ^ippery  condition  of  the  track  in 
time  to  have  prevented  the  accident,  It  was 
gnll^  <xC  negligence,  and  if  this  negligence 
caused  the  injury,  and  plaintiff  was  not 
guilty  of  contributory  negligence,  he  was  en- 
titled to  recover  in  this  action^ 

What  does  It  matter  that  in  other  Instruc- 
tions the  Jury  was  told  that  the  question  of 
defendant's  negligence  was  for  it  to  deter- 
mine. How  long  would  it  consider  that  ques- 
tion in  the  face  of  instrwttion  7V6  ?  It  was 
its  dutjr,  iBider  tills  last  instruction,  to  find 
defendant  guilty  of  negligence.  If  It  knew 
or  should  have  known  of  the  slippery  condi- 
tion of  the  track  in  time  to  have  prevented 
the  accident.  Whatever  may  be  said  of  the 
limitations  upon  the  human  language  and  of 
the  understanding  of  the  hearers  and  the 
readers  thereof,  we  must  not  overlook  Its 
fair  Import  when  used  In  instructions  to 
Juries.  To  my  mind,  there  is  absolutely  no 
room  for  construction.  The  InHtruction  is  as 
clear  as  words  can  make  It,  and,  even  if 
others  were  correct,  they  were  necessarily  In 
conflict  With  the  one  I  have  quoted.  Conflict- 
Digitized  by  VjOOQIC 


23» 


IBS  NORTHWESTEBN  REPOJftTSB 


(Wit, 


ing  Inatmctloaa  have  always  been  regarded 
as  erroneous,  and  have  so  many  times  been 
disapproTed  that  I  need  only  cite  the  follow- 
ing late  cases  upon  the  proposition:  Benton 
V.  Brown,  145  Iowa,  604,  124  N.  W.  815; 
Stewart  v.  RaUroad  Ck».,  136  Iowa;  182,  113 
N.  W.  764;  Romans  t.  Thew,  142  Iowa,  89, 
120  N.  W.  629;  Blake  v.  MlUer,  135  Iowa,  1, 
112  N.  W.  158;  Brusseau  t.  Brick  Co.,  133 
Iowa,  245,  110  N.  W.  577. 

For  the  errors  pointed  oat,  I  would  re- 
verse. 

SALINGER,  J.    I  concur  In  the  dissent  of 
DEEMKR,  C.  3. 


STATE  ex  rel.  OWEN,  Atty.  Gen.,  v.  DON- 
ALD, Secretary  of  State. 

(Supreme  Court  of  Wisconsin.     June  8,  1015. 
Dissenting  Opinion  June  16,  1915.    Con- 
curring Opinion  June  23,  1016.) 

CONBTITUTIONAt,  I/AW  <S=»229  —  EQUAL  PBO- 

TECTioR  or  Laws  —  Taxation  of  Minebal 

Lands. 

Laws  1913,  c.  367,  relating  to  the  taxation 
of  mineral  rights,  is  unconstitutional  as  violat- 
ing the  guaranties  of  the  state  and  federal  Con- 
stitutions as  to  equal  protectidh  of  the  laws  by 
putting  the  special  class  of  real  estate  by  itself 
and  for  public  revenue  purposes  treating  it  and 
the  owners  thereof  materially  different  than  oth- 
er forms  of  real  estate  and  the  owners  thereof 
are  treated. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  685 ;  Dec  Dig.  <3=>229.1 

Winslow,  C.  J.,  and  Siebecker  and  Kerwln, 
JJ.,  dissenting. 

Mandamus  by  the  State,  on  the  relation  of 
Walter  C.  Owen,  Attorney  General,  against 
John  S.  Donald,  Secretary  of  State.  Defend- 
ant's motion  to  quash  writ  granted. 

Mandamus  action  commenced  In  this  court 
to  compel  the  Secretary  of  State  to  audit 
orders  of  the  Commissioners  of  Public  lands 
for  payment  to  Ashland  County  of  $263.04, 
for  tax  claims  on  mineral  rights  acquired,  in 
form,  by  the  State  tiader  Chapter  367,  Laws 
of  1913. 

.The  petition  stated  all  the  facts  necessary 
to  a  cause  of  action  for  the  relief  prayed  tot, 
if  the  alct  of  1918  aforesaid  be  constitutional. 
Issue  was  duly  Joined  in  respect  thereto  and 
the  cause  submitted  for  decision  on  the  8th 
day  of  May,  1015. 

The  l^idatiTe  enactaent  claimed  by  de- 
fendant to  be  unconstltntiraial  i»  embodied 
in  Section  1042J  and  Section  172.^-87,  snbd.  1, 
as  follows: 

"Scodon  1042J.  1.  Any  and  all  righto  and 
reservations  to  enter  upon  and  take  away  any 
iniQcral  from  any  lauds  within  the  State  of 
Wisconsin,  granted  by  or  reserved  in  any  deed 
or  conveyance  of  such  lands,  the  title  to  which 
right  or  reservation  is  vested  or  may  hereafter 
become  vested  in  any  person  or  corporation  oth- 
er than  the  owner  ot  the  fee  to  which  such  right 
or  reservation  is  attached,  is  hereby  declared  to 
be  taxable;  and  the  same  shall  be  separately 
assessed  for  taxation  *  *  *,  and  Uke  pro- 
ceedings shall  be  bad  thereon  relating  to  the 


levy,  collection,  and  sale  thereof  for  the  non- 
payment of  taxes  against  said  reservation,  as 
are  in  force  from  time  to  time  for  the  levy  and 
collection  of  taxes  un  real  estate  and  the  sale 
of  the  same  for  the  nonpayment  thei'eof.  Pro- 
vided, that  such  reservations  and  righto  re- 
served prior  to  the  passage  and  publication  of 
this  act  shall  be  sold  for  nonpayment  of  taxes 
only  to  the  owner  of  the  fee  to  which  such 
right  or  reservation  is  attached,  or  to  the  state 
as  hereinafter  provided ;  and  provided  further, 
that  such  reservations  and  righto  reserved  after 
th«>  passage  and  publication  of  this  act  and 
sold  for  taxes  shall  be  sold  only  to  such  owner 
or  to  the  state.  Whenever  any  swi  reservations 
or  rights  are  sold  to  the  state  for  unpaid  tax- 
es, the  owner  of  the  fee  shall  have  the  right 
at  any  time  within  three  years  to  purchase  from 
the  state  the  tax  certificates  held  by  it  upon 
such  reservations  or  rights  by  paying  the  total 
amount  paid  by  the  state  plus  ten  per  cent, 
interest  per  annum  on  such  amount.  The  coun- 
ty treasurer  of  each  county  shall  furnish  the 
commissioners  of  public  lands  a  list  of  all  snch 
rights  to  be  sold  to  the  state,  together  with  a 
description  of  each  parcel  and  the  taxes  and 
charges  thereon,  and  the  amount  of  such  taxes 
and  charges  shall  be  paid  to  the  county  treas- 
urer of  such  county  from  any  moneys  appro- 
priated from  the  general  fund  of  the  state  to 
carry  ouf  the  provisions  of  this  section  on  the 
order  of  the  commissioners  of  public  lands  aft- 
er being  audited  by  the  Secretary  of  State. 

"2.  No  such  riebt  to  reservation  so  acquired 
by  the  state  shall  be  completely  alienated  or 
sold  but  may  be  leased  for  limited  periods  of 
time,  on  a  royalty  basis ;  but  such  lease  shall 
provide  for  a  just  and  reasonable  .umuneration 
to  said  owner  of  the  fee  for  any  damage  to 
the  surface,  resulting  from  the  exercise  of  the 
right  so  acquired  by  the  state  to  enter  upon 
and  take  away  any  mineral  from  the  land; 
and  all  such  paymento  shall  be  made  from  the 
appropriation  made  for  carrying  out  the  provi- 
sions of  this  section. 

"3.  The  assessing  officer  of  the  several  assess- 
ment districto  may  re<^uire  the  owner  of  any 
such  title  to  or  reservation  of  the  right  to  enter 
upon  and  take  away  mineral  from  any  lands 
in  the  state  to  make  return  under  oath  to  him 
of  the  value  of  such  right,  and  in  case  the  own-, 
er  of  such  right  shall  refuse  or  neglect  to  make, 
such  return  to  the  assessor  of  the  district 
where  said  lands  are  situated  the  assessor  of 
stTch  district  may  assess  and  value  the  rights 
reserved  at  what  in  his  opinion  and  judgment 
shall  be.ito  fair  market  value,  and  in'  *  *  *, 
case  the  owner  of  such  reserved  right  shall  not 
be  heard  to  complain  because  of  the  value 
placed  thereon  by  the  assessing  officer;  how- 
ever, in  case  such  reserved  interest  is  valued  by 
the  owner,  the  assessing  officer  shall  not  be 
bound  by  the  value  fixed  thereon  by  such  own- 
er, but  may,  notwithstanding,  assess  such  in- 
terest at  such  sum  as  shsll,  in  bis  best  judg- 
ment, be  the  true  value  of  the  same. 

"4.  Nothing  in  this  act,  however  shall  extend 
to  mining  leases,  made  as  such  in  good  faith, 
which  are  terminable  upon  failure  to  fulfill 
the  terma  and  conditions  of  such  leases." 

"Section  172—37.  1.  There  is  annually  ap- 
propriated on  July  1,  such  sums  as  may  be 
necessary  payable  from  any  money's  in  the  gen- 
eral fund,  not  otherwise  appropriated,  for  the 
commissioners  of  the  pnblic  lands  to  carry  into 
effect  the  provisions  of  section  l(>12j." 

Walter  C.  Owen,  Atty.  Gen.,  for  plainHff: 
P.  R.  Bentley,  of  Baraboo,  for  defendant 


MARSHALL,  J.  Does  the  quoted  leglsla- 
tive  enactment  violate  tl^e  ;  guarantees  oil 
equal  protection  of  the  laws  contained  in 


4t=3Por  othw  case*  see  name  topic  and  KEY-NOMBBR  In  all  Key-Numbered  blgests  and  Indazet 

Digitized  by  VjOOQIC 


Wla.) 


STA.TB!  V.  DONAIiD 


239: 


tbe  state  and  fedMalOoiurtltntlon.  bjr  puttUik 
tbe  particular  species  of  real  estate  in  a  (daaa 
by  itself  and  treating  tbe  sasoe  for  public 
revenue  purposes  and  the  owners  thereof 
materially  different  tlian  otlier  forms  of  real 
estate  and  the  owners  thereof  are  treated? 

Though  the  constitutionality  of  tlie  act  in 
question  was  challenged  by  defendant  upon 
several  grounds,  only  those  covered  by  the 
stated  question  were  considered  in  deciding 
the  case.  It  is  the  opinion  of  the  court,  the 
CHIEF  JUSTICE  and  Justices  SIEBECKBR 
and  KEB WIN  dissenting,  ttiat  the  classifica- 
tion made  by  such  act  cannot  be  Justified 
under,  even  the  very  Hberal  rules  (»  that 
subject  and,  hence,  the  question  must  be  an- 
swered in  the  affirmative,  requiring  the  d^ 
fendant's  motion  to  quash  the  writ  of  manda- 
mus upon  the  ground  that  such  act  is  uscon- 
stitntional  to  be  granted. 

It  is  40  ordered,  and  the  proceedings  dis- 
missed. 

WINSLOW,  C.  J.  (dissenting).  My  opinion 
is  that  a  mining  right  is  t  property  right  of 
sudi  a  markedly  different  character  from 
that  of  other  forms  of  property  that  It  may 
properly  be  the  subject  of  classification,  pro- 
vided the  uniformity  rule  of  taxation  be  not 
violated.  The  peculiar  character  of  the  prop- 
erty right  in  question  la  fully  set  forth  in 
Gadow  V.  Hunholtz  (present  term)  161  N. 
W.  810. 

SIEBECKEB  and  KERWIN,  JJ.,  concur 
in  the  foregoing  dissent 

TIMLIN,  J.  (concurring).  Upon  an  equal 
division  of  the  members  of  the  court  I  was 
called  upon  to  cast  the  deciding  vote  in  this 
case.  I  think  the  interests  of  the  bench  and 
bar  and  of  the  public  require  some  more 
explicit  statement  of  tbe  reasons  upon  which 
my  conclusion  rests. 

I.  I  first  inquire:  Wliat  is  the  nature  and 
purpose  of  the  statute  under  consideration 
(section  1042J,  Stats.  1913)?  The  statute 
does  not  expressly  include  rights  in  and  to 
ores  or  minerals  excepted  from  a  grant  of 
land.  Where  a  grant  of  this  kind  is  drafted 
by  a  competent  person,  and  it  is  desired  to 
separate  the  ownership  of  the  ores  and  min- 
erals from  the  ownership  of  the  land  for 
other  purposes,  this  is  accomplished  by  an 
exception  from  the  grant  of  the  ores  and 
minerals,  together  with  a  reservation  of  the 
right  to  enter  upon  the  land,  explore  and 
mine  for  such  ores.  There  are  two  reasons 
why  this  statute  should  be  taken  to  include 
exceptions  and  express  grants  as  well  as 
reservations,  although  the  former  is  not 
within  the  express  words  of  the  statute:  (a) 
Because  there  is  a  decision  of  this  court  rela- 
tive to  construction  of  deeds  which  holds 
that,  when  it  is  apparent  from  the  subject- 
matter  and  from  x>tber  provisions  In  the 
deed  that  such  was  the  intention  of  the  par- 
ties, an  exception,  may  be  created  .by  lan- 
guage like  ,that  used  in  this  statute, ,  (b)  Ii; 


order  to  uphold,  if  pos^ble,  "the  oonstltatton- 
ality  of  the  statute,  it  ought  to  be  held  that 
this  statute  covers  all  property  rtghta  or  ti- 
tle in  and  to  minerals  and  mining  rights  held 
or  owned  by  others  than  the  owner  of  the 
surface  righta  in  the  land.  ,  For  surely,  upon 
a  test  of  uniformity  or  of  equal  protection  of 
the  laws,  this  statute  could  better  meet  that 
test  If  it  Includes  estates  or  rights  in  ores 
and  minerals  created  by  exception  or  express 
grant  than  if  it  merely  applied  to  righte  to 
enter,  mine,  etc.,  created  by  reservation. 
Tbe  reasons  for  this  are  obvious. 

The  statute  carries  with  it,  on  ita  face, 
some,  indications  of  a  purpose  to  accomplish, 
under  the  t^ise  of  a  taxing  law,  the  result 
of  extinguishing  all  right  or.  title  in  ores  or 
minerals  in  or  under  land  outstanding  in  a 
third  person  separate  from  tbe  surface  rights' 
and  to  bestow  such  rights  upon  the  jperson 
who  may,  for  the  time  being,  own  the  sur- 
face righte  to  the  land.  But  a  statute  with 
this  Intexitretation  would  not  meet  the  con- 
stitutional tests  above  mentioned  as  strong- 
ly as  a  statute  for  the  purpose  of  raising  rev- 
enue by  taxation,  (a)  For  centuries  it  has 
been  common  law  that  there  may  be  differ- 
ent estates  and  Intereste  in  the  same  piece 
of  land,  tenancy  in  common,  life  estates,  es- 
tates for  years,  remainder,  reversions,  ease- 
meute,  limited  fees,  righte  of  piscary  or  tur- 
bary, title  to  standing  and  growing  timber, 
righte  to  quarry,  or  righte  to  minerals  in  or. 
under  the  surface.  .  This  precludes  any  theo-. 
ry  that  such  multiplication  of  estates  in  a 
single  tract  of  land  is  detrimental  to  public 
welfare,  so  as  to  call  for  any  exercise  of  the 
police  power.  On  the  contrary,  it  has  been 
generally  agreed  by  lawyers,  statesmen,  and. 
publiciste  that  any  poUcy  which  increases 
the  number  of  proprietors  in  the  commcm-' 
wealth  is  beneficial  rather  than  injurious  in 
ite  tendency,  (b)  Underhand  or  improper 
purposes  are  not  to  be  attributed  to  the  Leg- 
Islatura 

First  conclusion:  So  that  in  def^ence  to 
the  rule  of  constitutional  law  which  .requires 
us  to  hold  every  statute  constitutional,  un- 
less we  are  satisfied,  beyond  a  reasonable 
doubt,  to  the  contrary,  we.  must  treat  this 
statute  as  a  taxing  statute  enacted  for  the 
purpose  of  raising  revenue  tor  governmental 
purposes  and  as  including  within  ite  scope 
all  cases  in  which  by  (exception,  reservation, 
or  express  grant  the  title  to  ore?  and  min- 
erals in  land,  together  with  the  right  of  ex- 
ploring for  and  mining  the  same,  are  vested 
in  some  person  or  persons  pthec  than  the^ 
person  or  persons  who  own,tlt^e.to  tbe  land 
and  ite  beneficial  use  for  any  and  all  other 
purposes.  .  ~    ■  r 

II,  I  do  not  rest  this  case  solely  ,«n  the 
question  of  the.  validity  of  thv  statujte  under- 
sectlon  1,  art  8,  Wlq.  Coast  I  .aisp  consider, 
ite.  validity  under  the  fourteenth  amendment 
to-  the  paramount  .j(ede,ral  .Copstltutlon:  (aj^ 
Because  it. has.  been  customary  in  this  court 
ito^  consider.,  tt^se  ,con^titutionfil,  require' 
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ments  together.  Black  ▼.  State,  113  Wis.  205, ' 
80  N.  W.  622,  90  Am.  St.  Rep.  853 ;  State  t. 
Whltcom,  152  Wis.  110,  99  N.  W.  468 ;  Law- 
rence tJplverslty  v.  Outagamie  County,  160 
Wis.  244,  136  N.  W.  610,  and  cases  cited,  (b) 
Because,  If  It  conflicts  with  the  paramount 
Constitution,  it  must  fall,  notwithstanding  It 
might  be  thought  capable  of  enforcement  un- 
der our  state  Constitution,  (c)  It  might  be 
well  to  rest  it  wholly  on  the  federal  Consti- 
tution. I  would  hare  been  willing  to  so  rest 
it  and  say  nothing  about  the  state  Constitu- 
tion, out  of  deference  to  the  minority  opin- 
ion and  to  facilitate  the  review  of  the  de- 
cision in  the  Supreme  Court  of  the  Uolted 
States  by  those  hereafto:  claiming  title  un- 
der this  statute. 

III.  The  arbitrary  imposition  of  unequal 
burdens  upon  persons  between  whom  no  sub- 
stantial distinction  germane  to  the  purposes 
and  objects  of  the  law  can  be  made  is  for- 
bidden by  the  state  and  federal  Constitu- 
tions in  matters  of  taxation  as  well  as  in 
other  matters.  This  distinction  or  difference 
necessary  to  uphold  the  classification  must 
be  one  which  has  some  relation  to  the  legal 
capacity  of  the  person,  as  infancy,  coverture, 
lunacy,  Idiocy,  alienage,  etc.,  or  to  the  na- 
ture and  qualities  of  the  property  discrimi- 
nated against,  as,  for  example,  dangerous  or 
nondangerous  property,  or  to  the  proper  ob- 
ject sought  to  be  achieyed  by  the  I«gisla- 
ture.  For  instance:  Inequality  of  burden, 
based  upon  stature,  complexion,  political  be- 
lief, or  upon  insignlflcant  or  immaterial  dis- 
tinctions In  the  nature  and  qualities  of  prop- 
erty or  upon  differences  having  in  them  noth- 
ing germane  to  the  proper  object  sought  to 
be  attained  by  the  statute,  would  not  be  per- 
missible Inequality.  The  statute  in  question 
affords  a  good  Illustration.  The  value  of  the 
use  and  occupation  and  from  this  and  other 
data  the  market  value  of  land  is  ascertain- 
able. The  existence  or  value  of  ores  or  min- 
erals beneath  the  surface  undisclosed  is  not 
easily  ascertainable  but  might  be  known  to 
the  owner  If  he  has  drilled  and  tested  the 
land.  This  is  a  distinction  cognate  to  the 
purposes  of  the  statute  which  would  suppoit 
the  discrimination  found  In  the  statute  re- 
quiring such  owner  to  furnish  the  assessor 
an  aflldavit  of  value,  while  the  owners  of 
other  estates  in  the  same  tract  of  land  are 
not  required  to  do  so.  If  this  were  all  of 
the  statute,  the  statute  would  be  valid  under 
either  the  federal  or  state  Constitution. 

By  other  statutes,  all  sales  of  real  or  per- 
sonal property  of  a  delinquent  taxpayer  are 
subject  to  competitive  bidding  at  public  au<>- 
tion.  In  the  case  of  the  sale  of  personal 
property,  the  buyers  bid  np  upon  the  price, 
while  In  the  case  of  land  they  bid  down  upon 
the  quantity.  The  bidding  is  as  truly  compet- 
itive and  as  much  for  the  benefit  of  the  de- 
linquent taxpayer  in  one  case  as  in  the  oth- 
er. Under  the  statute  here  In  review,  the 
property  mentioned  is  returned  delinquent, 
advertised  for  public  sale,  bidders  are  in- 


vited, and  the  property  treated  fn  all  re- 
spects, except  with  reference  to  the  mode  of 
assessment  as  other  real  property.  But, 
when  the  invited  bidders  come,  they  are  pro- 
hibited from  bidding  because  they  cannot 
become  purchasers.  No  one  but  the  state  or 
county  or  the  person  who  owns  the  remain- 
ing Interest  in  the  land  can  bid  at  the  sale. 
Now  If  this  is  a  taxing  statute,  the  purpose 
of  which  is  to  raise  revenue  for  state  ex- 
penses, this  limltatioa  at  bidders  Is  ap- 
parently not  germane  to  but  in  contravention 
of  the  purpose  of  the  statute,  It  ftlso  dis- 
criminates injuriously  against  the  holder  of 
the  kind  of  property  described,  because  he 
loses  the  advantage  of  having  some  one  pur- 
chase his  mineral  rights  in  the  north  1,  3, 10, 
or  20  acres  of  the  tract  In  question,  leaving 
him  the  remainder.  This  discrimination  is 
wholly  arbitrary.  There  is  no  legitimate  das- 
siilcation  on  whidt  it  can  rest.  It  surely  does 
not  aid  the  state  in  collecting  its  revenue  to 
limit  the  number  of  bidders  nor  to  require 
the  whole  land  to  be  sold  instead  of  the 
smallest  area  from  off  the  north  side.  There 
is  nothing  in  the  nature  of  the  property  or 
In  its  existence  detrimental  to  public  wel- 
far&  There  is  no  ground  for  any  legal  clas- 
sification upon  which  this  added  burden  can 
rest.  It  is  argued  that  the  alleged  sale  is 
reaUy  not  a  sale  but  an  absolute  forfeiture. 
This  is  contrary  to  the  language  and  mean- 
ing of  several  statutes  treating  the  affair  as 
a  sale  and  not  as  a  forfeiture.  But,  under 
the  constitutional  rules  in  question,  the  Leg- 
islature could  not  provide  for  a  sale  at  pub- 
lic auction  with  competitive  bidding  for  the 
property  of  one  delinquent  taxpayer  and  an 
absolute  forfeiture  of  the  property  of  an- 
other delinquent  taxpayer ;  there  being  noth- 
ing In  the  nature  of  the  property  to  uphold 
or  upon  which  to  classify  this  discrimination. 
It  having  been  decided  by  this  court  that 
the  requirement  that  the  rule  of  taxation  be 
uniform  Is  not  limited  to  the  mere  rate  of 
taxation,  I  think  it  follows  that  the  statute 
in  question  transgresses  this  requirement  as 
well  as  the  fourteenth  amendment  to  the 
United  States  Constitution.  "The  rule  of 
taxation"  does  not,  I  think,  extend  to  all 
steps  in  enforcing  collection  of  the  tax.  But 
it  does  extend  to  those  important  steps  which 
are  essential  parts  of  the  tax  proceedings. 
Collection  by  demand  or  collection  by  en- 
forcement process  are  such,  and  it  would  be 
intolerable,  for  illustration,  that  a  certain 
favored  class  should  have  'six  months  in 
which  to  pay  their  taxes,  while  others  must 
pay  in  six  days,  (b)  This  statute,  I  think, 
also  aims  to  cut  off  at  the  sale  the  right  of 
redemption  of  the  owner  of  the  kind  of  prop- 
erty discriminated  against,  while  leaving  a 
three  years'  right  of  redemption  to  all  other 
owners  of  other  estates  in  the  same  tract  of 
land.  True,  the  redemption  must  be  made 
upon  penalty  paying  15  per  cent,  interest,  but 
he  would  be  a  bold  Innovator  in  the  law  who 
would  hold  that  the  equity  of  redemption  1& 
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not  a  matter  of  great  oonseqiience.  Bealdes 
this,  he  would  be  much  at  variance  with 
facts  and  would  Ignore  the  ordinary  prac- 
tices preralllng  in  real  life.  But  Just  aa 
there  was  no  legal  foundation  for  claesiflca- 
tlon  or  discrimination  in  the  clause  which 
deprived  the  owners  of  the  ores  and  minerals 
of  the  advantage  of  conqpetitive  bidding,  bo 
there  is  no  legal  foundation  for  this  discrim- 
ination against  him  with  reference  to  the 
time  or  manner  of  redemption.  In  this  lat- 
ter respect  the  act  is  vpid  under  both  the 
state  and  federal  Ck)n8titutlon8.  (c)  I  con- 
sider the  act  invalid  also  in  that  it  attempts 
U,  confer  upon  a  stranger  to  the  title  of  the 
ores  and  minerals  tbe  privilege  of  redemp- 
tion or  acquisition  which  it  denies  to  the 
delinquent  owner.  This  is  a  clear  case  of  de- 
nying the  equal  protection  of  tbe  law.  It 
would  be  tbe  legal  equivalent  of  enacting 
tbat  one  tenant  in  common  might  acquire  ti- 
tle to  the  whole  under  a  tax  sale,  while  the 
otlier  tenant  in  common  could  not. 

IV.  With  reference  to  the  provision  mak- 
ing tbe  assessor's  valuation  conclusive,  I  un- 
derstand that  to  be  conclusive,  except  in  case 
of  fraud.  That  is  to  say,  I  understand  the 
role  that  fraud  vitiates  everything  obtains 
here.  With  this  quallflcation  I  think  that 
when  a  duty  relating  to  assessment  is  law- 
fully Imposed  on  a  taxpayer  which  be  is  giv- 
en time  and  opportunity  to  perform,  but 
which  be  taSla  to  perform,  all  who  fail  to 
perform  that  duty  constitute  a  dass,  against 
which  tbe  valuation  of  the  assessor,  while 
not  fraudulent,  may  be  made  conclusive. 

V.  If  the  statute  in  question  is  unconsti- 
tutional in  its  basic  and  leading  provisions, 
as  aforesaid,  the  purchaser  at  the  sale  would 
acquire  no  title  as  against  the  ovraer,  and 
the  state  should  not  be  coerced  to  audit 
claims  or  pay  out  money  on  a  void  sale. 
Tbe  part  of  the  statute  sought  to  be  en- 
forced here  by  mandamus  is  not  capable  of 
severance  from  those  portions  above  held 
void,  but  expressly  rests  thereon  and  is  in- 
separably interrelated  therewith.  There  is 
another  ground  of  unconstitutionality  which 
I  must  now  mention.  The  provision  for  the 
state  advancing  money  to  the  county,  which 
then  droi>s  out  of  consideration,  taken  with 
the  provision  tbat  the  owner  of  the  remain- 
ing interest  in  the  land  may  redeem  within 
tbree  years,  and  in  many  cases  within  a  lon- 
ger time,  amounts  in  practical  effect  to  tbe 
state  advancing  money  for  this  favored  per- 
son, who  baa  an  option  to  repay  tbe  state 
tbe  amount  advanced,  with  Interest,  and  take 
the  property,  or  to  let  the  state  keep  the 
pr<q>erty.  He  has  three  years  or  more  within 
which  to  drill  and  test  the  land,  and,  if  he 
finds  no  ore  there,  he  will  leave  it  to  tbe 
state.  If  he  finds  ore,  he  will  redeem  and 
become  the  owner.  But,  if  he  has  not  tlie 
means  to  carry  on  drilling  and  exploration, 
he  wUl  naturally  turn  the  possession  of  the 
land  for  tbe  purpose  of  drilling  and  explora- 


tion over  to  a  drillisog  and  explwing  com- 
pany,, which  will  explore  and  acquire  title  to 
the  same.  If  such  company  finds  ore,  it  will, 
through  the  owner  of  tbe  surface  rights,  re- 
deem; if  not,  tbe  exploring  company  will 
leave  the  land  to  the  state.  We  may  ques- 
tion whether  a  statute  requiring  the  Secre- 
tary of  State  to  audit  a  demand  against  the 
state  created  by  statute,  which  demand 
amounts  to  an  advance  by  the  state  to  one 
owner  of  a  part  interest  in  land  to  enable 
him  to  acquire  the  interest  of  another  own- 
er In  the  same  land,  the  state  acquiring  noth- 
ing, except  interest  on  its  loan  or  a  right  to 
take  the  ores  and  minerals  In  cases  where 
there  are  none,  la  valid.  I  think  it  Is  not 
valid.  I  think  it  is  appropriating  state  mon- 
ey for  the  purpose  of  aiding  a  private  en- 
terprise. The  statute,  by  shutting  out  bid- 
ders, prevents  the  state  from  collecting  its 
revenues.  It  then  provides  for  the  state  be- 
coming the  purchaser,  but  this  state  title,  so 
acquired,  is  redeemable  at  the  option  of  the 
owner  of  another  separate  interest  in  the 
land.  This  last-mentioned  person  is  under 
no  obligation  to  redeem,  owes  no  debt  or 
duty  to  pay  tbe  tax,  and  can  select  all  the 
valuable  mineral  rights  and  become  the  own- 
er thereof  and  leave  those  that  are  nonexist- 
ent or  worthless  to  the  state.  As  to  all 
mineral  rights  redeemed,  tbe  state  is  merely 
advancing  money  for  the  benefit  of  one  who 
is  in  the  law  a  stranger  to  the  interest  sold 
for  taxes.  As  to  all  mineral  rights  unre- 
deemed by  this  favored  person,  the  state  Is 
endeavoring  to  acquire  title,  not  to  collect 
taxes. 


UNITED  STATES  GLUE  OO.  T.  TOWN  OF 
OAK  CREEK. 

(Supreme  CSourt  of  Wisconsin.    June  Id,  1916.) 

1.  Taxatiow    <S=9l04— Iwcokk    Tax— "Busi- 
KESS  Transacted  WrraiN  tbx  State." 

Under  St  1911,  $  10S7m2,  snbd.  3,  provid- 
ing that  tbe  income  tax  shall  be  collected  on 
all  incomes  received  by  every  person  residing 
within  the  state,  and  by  every  nonresident  on 
incomes  derived  from  sonrces  within  the  state, 
provided  that  any  person  engaged  in  business 
within  and  without  the  state  shall,  as  to  income 
other  than  that  derived  from  rentals,  stocks, 
bonds,  securities,  or  evidences  of  indebtedness, 
be  taxed  only  on  that  proportion  of  such  income 
derived  from  business  transacted  and  property 
located  within  the  state,  the  term  'T)UBiuess 
transacted  within  tbe  state"  includes,  not  only 
that  part  of  tbe  business  of  a  manufacturing 
corporation,  located  within  the  state,  which  con- 
sists of  sales  to  residents  of  the  state,  but  also 
its  sales  of  its  manufactured  articles  to  persons 
without  the  state,  either  directly  or  from  its 
branch  houses  located  outside  the  state  and 
supplied  from  tbe  home  factory. 

[Eld.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  {  203 ;  Dec.  Dig.  <8=>104.] 

2.  Taxaison  ®=>58— Income  Tax— Statotk— 
constbuction. 

The  income  tax  statute  must  be  given  a 
practical  construction. 

[Ed.   Note.— By>r  other  cases,    see  Taxation, 
Cent  Dig.  M  134,  135 ;  Dec  Dig.  «=»58.] 
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3.  TAxXTioiT    ®=»104— IwcoMB    Tax— "Bum- 
NE8S  Tbansactbd  Within  th«  State." 

The  income  from  sales  made  by  a  local 
manufacturing  company  of  goods  purchased  out- 
side the  state  and  sold  to  buyers  outside  the 
state,  either  from  its  factory  in  the  state  or  in- 
directly through  branch  houses  out  of  the  state, 
is  not  income  derived  from  "business  transacted 
within  the  state."  and  therefore  is  not  taxable 
under  St.  1911,  I  1087m2,  eobd.  3. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  203;  Dec.  Dig.  <e=»104.] 

4.  GOMKEKCE     ^s>72  —  Rkottlation  —  Inteb- 
STATE  CoMMBECE— State  Income  Tax. 

St  1911,  i  1087m2,  gubd.  3,  imposing  an 
income  tax  on  the  income  arising  from  business 
transacted  within  the  state,  though  such  busi- 
ness involves  transactions  in  interstate  com- 
merce, does  not  violate  Const.  U.  S.  art  1,  8  8, 
giving  Congress  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several 
states,  since  that  section  does  not  prevent  the 
exercise  of  the  state's  taxing  power,  so  long  aa 
the  tax  does  not  impose  a  burden  on  interstate 
commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §§  123-136;  Dec.  Dig.  «=»72.] 

Barnes,  J.,  dissenting. 

Appeal  from .  Circuit  Court,  Milwaukee 
County;  J.  C.  LudwJ^,  Judge. 

Action  by  tJhe  United  States  Glue  Company 
against  the  Town  of  Oak  Creek  to  recover 
a  portion  of  the  amount  paid  as  lnc(Hne  tax. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions to  dismiss  the  complaint. 

The  plaintiff  brought  this  action  to  recover 
the  sum  of  $2,836.38,  with  interest  from  Jan- 
uary 29,  1913.  Plaintiff,  under  protest,  paid 
this  sum  to  defendant  as  Income  tax  and 
claims  It  was  m  excess  of  the  amount  law- 
fully due  from  It  as  Income  tax  on  Its  Income 
for  the  year  1911  and  assessed  In  the  year 
1912.  Tte  plaintiff  Is  a  corporation  organ- 
ized under  the  laws  of  this  state,  and  Is  lo- 
cated and  has  Its  principal  place  of  business 
at  Carrollvllle,  in  the  town  of  Oak  Creek, 
Milwaukee  county.  The  plaintiff  conducted 
the  business  of  manufacturing  glue,  gelatine, 
grease,  and  other  products,  and  sold  these 
products  in  this  and  other  states  of  the 
United  States  and  In  foreign  countries.  Its 
manufacturing  was  done  at  Its  plant  In  the 
town  of  Oak  Creek,  the  defendant  In  this 
action.  It  maintained  general  offices  at  Its 
plant  In  OarrollTiUe,  and  conducted  all  of  Its 
business  there,  except  ^cb  as  was  conducted 
at  Its  established  branch  business  places  in 
the  cities  of  Boston,  Mass.,  New  York  City, 
N.  Y.,  Chicago,  111.,  Cincinnati,  Ohio,  Rich- 
mond, Va.,  and  Grand  Rapids,  Mich.  At 
these  places  the  plaintiff  carried  stocks  of  its 
goods.  Each  place  was  in  charge  of  a  mana- 
ger, who  employed  traveling  men  to  solicit 
orders  for  goods.  A  part  at  the  goods  cov- 
ered by  orders  obtained  by  salesmen  were 
shipped  to  the  purchasers  from  the  stocks  at 
these  branches,  and  the  rest  of  such  orders 
were  sent  by  the  managers  to  the  plaintiff's 
headquarters  at  Carrc^vUle,  and  the  goods 
called  for  by  them  were  shipped  from  the  ftic- 


tory  at  Carrollvllle.  The  flto<%  of  goodM  at 
these  branches  was  In  part  manufactured  at 
the  factory  In  Carrollvllle  and  sent  to  the 
branch  houses  before  sale  thereof,  and  the 
rest  of  the  goods  at  these  branches  the  plain- 
tiff purchased  from  manufacturers  and  deal- 
ers outside  of  this  state  and  wece  shipped 
from  the  places  of  purchase  either  directly  or 
by  way  of  plaintiff's  factory  to  these 
branches. 

The  parties  agreed  upon  the  material  facts 
of  the  case  and  stipulated  that  in  1911:  (1) 
The  value  of  plaintiff's  property  within  the 
state  was  $753,181.61.  The  value  of  Its  prop- 
erty within  and  without  the  state  was  $1,- 
060,900.  (2)  Plaintiff's  income  from  rentals, 
stocks,  bonds,  securities,  or  evidences  of  in- 
debtedness vras  $10,390.81.  (3)  Plaintiff's  in- 
come from  its  business  (exclusive  of  the 
above  item  of  $10,390.81)  for  1911  was  $1,- 
279,850.71,  which  Is  designated  hereafter  aa 
its  "business  Income."  (4)  The  state  tax 
Commission  computed  plaintiff's  net  "business 
Income"  for  1911  at  $143,200.  After  making 
the  deductions  provided  for  by  the  law,  the 
tax  commission  computed  plaintiff's  taxable 
income  for  1911  to  be  $66,576,  upon  which  it 
assessed  an  income  tax  at  the  rate  of  6  per 
cent.,  amounting  to  $3,994.56.  (5)  In  1913  the 
tax  commission  made  a  reassessment  of 
plaintiff's  1911  Income,  to  correct  alleged 
errors  in  their  assessment  thereof  In  1912, 
and  upon  their  computation  for  reassessment 
found  that  $18,344  of  plaintiff's  net  taxable 
Income  for  1911  had  been  omitted  from  the 
tax  of  1912,  and  made  an  assessment  there- 
on at  the  rate  of  6  per  cent.,  amounting  to 
$700,64,  which  the  plaintiff  paid  under  pro- 
test and  included  in  Its  demand  of  recovery 
in  this  action.  (6)  It  is  also  stipulated  that 
the  plaintiff's  net  "business  income"  for  1911 
arising  from  the  conduct  of  its  business  was 
derived  as  follows:  (a)  The  sum  of  $15,999.- 
47  was  realized  from  the  manufacture,  sale, 
and  delivery  of  'goods  from  its  factory  to  cus- 
tomers residing  in  the  state  of  Wisconsin, 
(b)  The  sum  of  $65,103.26  was  realized  from 
the  manufacture,  sale,  and  delivery  of  goods 
from  its  factory  to  customers  residing  out- 
side of  the  state  of  Wisconsin,  (c)  The  sum 
of  $31,336.86  was  realized  from  the  manufac- 
ture of  goods  at  the  factory,  sent  to  biandi 
houses  outside  of  Wisconsin,  and  the  sale  and 
delivery  of  such  goods  from  the  branch  hous- 
es to  customers  residing  outside  <^  the  state 
of  Wisconsin,  (d)  The  sum  <»r  $11,444.75  was 
realized  from  the  purchase  of  goods  in  the 
market  outside  of  the  state  of  Wisconsin,  and 
shipped  from  the  place  of  purchase  either  di- 
rectly or  by  way  of  plalntlfTs  plant  at  Oar- 
roUvlUe  to  its  branch  houses,  and  the  sale 
and  delivery  of  such  goods  to  customers  re- 
siding outside  of  the  state  of  Wisconsin. 

The  trial  court  'ad(H>t^d  the  facts  as  stipu* ' 
lated  by  the  parties  as  Its  findings  of  fact  in 
the  case,  and  as  conclusions  of  law  held  that 
platntUTs  taxable  iitcome  for  the  year  1911 
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imder  the  piovialOBB  of  secticHut  lOSTml  to 
1087m30  (Stats.  1911)  IndualTe,  was  |10,390.- 
81  Income  derived  from  rentals,  stocks,  bonds, 
securities,  and  evidences  of  indebtedness,  and 
$15,999.47  of  tile  income  derived  frdm  con- 
ducting tbe  business  specltied  and  described 
In  the  foregoing  classes  (a),  (b),  (c),  and  (d) 
as  "bnslueas  income,"  and  that  the  inoome  tax 
lawfully  due  thereon  was  the  sum  of  $1,- 
055.61,  which  tax  was  paid  by  plaintiff  on  the 
29th  day  of  January,  1913 ;  that  plaintiff  was 
unlawfully  reguired  to  jMiy  tb«  sum  of  $2,- 
835.38  in  excess  of  the  lawful  amount  due 
as  income  tax;  and  the  court  awarded  plain- 
tiff judgment  for  the  recovery  of  $2,835.38, 
with  tnterest  therecMi  from  January  29,  1913k 
From  anicb  judgment  this  appeal  is. taken. 

Walter  G.  Owen,  Atty.  Gen.  (Walter  Drew, 
Deputy  Atty.  Gen.,  of  conmsel),  for  appellant 
I^lnes,  Spooner,  Ellis  &  Qnarles,  of  Milwau- 
kee, for  respondent. 

SIEBEOKER,  J.  (after  stating  the  facts  as 
above).  Gn>e  income  tax  law  of  1911  pro- 
vides: 

"There  shall  be  assessed,  levied,  collected  and 
paid  a  tax  upon  incomes  received  during  the 
year  ending  December  31, 1911.  •  •  • "  Sec- 
tion 1087ml,  Stats.  1911. 

"The  tax  shall  be  assessed,  levied  and  collect- 
ed npon  all  income,  not  hereinafter  exempted, 
recMved  by  every  person  residing  within  the 
state,  and  by  every  nonresident  of  the  state  up- 
on snch  income  as  is  derived  from  sources  witn- 
in  the  state:  •  •  »  Provided,  that  any  per- 
son engaged  in  business  within  and  without  the 
state  shall,  with  respect  to  income  other  than 
that  derived  from  rentals,  stocks,  bonds,  secu- 
ritiet  or  efldences  of  indebtedness,  be  taxed  only 
apon  that  proportion  of  such  income  as  is  deriv- 
ed  from  bnstness  transacted  abd  property  locat- 
ed witltin  the  state,  which  shall  be  determined 
in  the  manner  specified  in  subdivision  (e)  of  sec- 
tion 1770b.  as  far  as  applicable."  Section 
1067m2,  Bubd.  8,  Stats.  1911. 

The  taxability  of  the  Income  derived  from 
rentals,  bonds,  etc.,  is  not  in  controversy. 
All  jiartles  agree  that  the  tax  commission 
properly  taxed  this  Item  of  $10,390.81. 

The  defendant,  the  town  of  Oak  Creek, 
contends  that  the  court  erred  In  holding  that 
the  part  of  the  plaintiff's  net  "bu^ness  in- 
come," denominated  class  (a)  In  the  fore- 
going statement,  which  Is  derived  from  the 
manufacture,  sale,  and  delivery  of  Its  prod- 
ucts at  its-  plant  in  CarroUvllle  to  customers 
in  the  state  of  Wisconsin  only,  is.  subject  to 
be  taxed  as  income  under  the  foregoing  pro- 
visions of  tlie  Income  tax 'law.  On  the  part 
of  tbe  plaintiff  ,lt  Is  claimed  that  the  judg- 
ment of  the  trial  court  is  correct,  upon  the 
gnmnd  that  the  net  "buslnesa  income"  derived 
by  plaintiff  from  the  manufacture,  sale,  and 
delivery  of  its  goods  to  customers  In  this 
state  constitutes  the  net  Income  derived  from 
business  transacted  and  located  within  this 
state  in  the  sense  of  this  law,  and  that  the 
"business  Income"  derived  from  ^oods  sold  to 
customers,  outside  of  the.  state,  whether  man- 
ufactured at  and  shipped  from  Its  factory 
at  CarrtdlvUle  or  purchased -outside  of  this 
state  and  then  delivered  .Xrpip  ,it8  branch 


houses,  was  derived  from  transactions'  in-  In- 
terstate  commerce  and  therefore  not  taxable, 
because  it  is  a  burden  on  such  commence  and 
is  repugnant  to  section  8,  art.  1,  of  the  Con- 
stitution of  the  United  States,  whereby  Is 
conferred  on  Congress  the  power  "to  regulate 
commerce  with  foreign  nations,  and  among 
the  several  states,  and  with  the  Indian 
tribes." 

[I]  The  question  naturally  arises  first: 
What  portion  of  plaintiff's  net  "business  in- 
come" is  income  "derived  from  business 
transacted  and  property  located  within  the 
state,"  and  subject  to  the  tax  upon  incomes? 
We  are  of  the  opinion  that  this  provision  of 
the  statute  Includes  all  of  plaintiff's  net 
"business  income"  derived  from  the  manu- 
facture, sale,  and  delivery  of  snch  of  its- 
products  as  were  manufactured  at,  sold,  and 
delivered  from  the  factory  to  customers  in 
Wisconsin  and  other  states,  and  the  net  "busi- 
ness Income"  of  Its  products  which  were  man- 
ufactured at  its  factory  at  CarrollvHle,  and 
shipped  from  there  to  its  branch  bouses  out 
of  the  state,  and  delivered  from  there  to  cus- 
tomers residing  outside  of  the  state,  on  sales 
made  either  at  CarroUvllle  or  at  the  branch 
houses.  Tbe  trial  court  held  that  the  net 
"business  Income"  of  tbe  sales  of  the  lat- 
ta  class — embraced  In  classes  (b)  and  (c)  of 
the  foregoing  statement — was  not  subject  to 
an  Income  tax,  because  such  portion  of  plain- 
tiff's Uicome  is  not  "derived  from  business 
transacted  and  property  located  within  the 
state."  This  court,  in  State  ex  rel.  Arpln 
V.  Eberhardt,  158  Wis.  20,  147  N,  W.  1016, 
had  under  c<msideratIon  the  provisions  of 
these  statutes  Involving  this  question,  and  in- 
terpreted them  to  the  effect  that  the  Income 
of  a  person  residing  in  the  state,  other  than 
that  derived  from  rentals,  stocks,  bonds,  se- 
curities, and  evidences  of  Indebtedness,  is  tax- 
able If  derived  from  sources  within  the  state, 
and  Income  derived  from  sources  without  the 
state  is  not  taxable  under  tbe  statutes.  The 
plaintiff's  business  enterprise,  in  tbe  llgnt 
of  the  income  statutes,  must  be  considered 
In  the  twofold  character  as  respects  income- 
producing.  In  Its  corporate  existence  It  is 
a  unit,  with  its  principal  business  and  head- 
quarters located  at  CarroUvllle.  In  its  busi- 
ness aspects  It  Is  divided  Into  two  parts,  one 
located  and  conducted  at  its  headquarters  at 
CarroUvUIe,  and  the  other  located  and  con- 
ducted at  its  branches  in  the  designated 
cities  of  other  states.  It  is  well  understood 
that  many  elements  of  business,  other  tlian 
the  use  of  capital  or  tbe  service  of  employes 
to  perform  the  necessary  laboc,  enters  into 
the  production  of  an  Income  in  the  sense  in- 
volved In  taxation,  and  that  tbe  sources  of 
such  Income  are  not  absolutely  separable,  one 
from  the  other.  The  observations  of  tbe 
court  In  WUcox  v.  County  Commissioners, 
103  Mass.  544,  are  enUghtenIng  and  helptut. 
Income,  in  the  sense  of  tax  laws,  is  not  the 
capital  or  stocks  of  goods  In  which  the  capital 
qiay  be  expend^i    .   . 
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"It  It  tbe  net  result  of  many  oombined  fat- 
fluenoea:  Th«  nae  of  the  capital  invested ;  the 
personal  labor  and  services  of  the  members  of 
the  firm ;  the  skill  and  ability  with  which  they 
lay  in,  or  from  time  to  time  renew,  their  stock ; 
the  carefulness  and  ptod  judgment  with  which 
they  sell  and  give  credit ;  and  the  foresight  and 
eddreas  with  which  they  hold  themselves  pre- 
pared for  the  fluctuations  and  contingencies  af- 
fecting the  general  commerce  and  business  of 
the  country. 

[2]  The  statute  Is  to  receive  a  practical  in- 
terpretation. This  court  recently  said  on  the 
subject: 

"Philosophical  and  logical  distinctions  must 
yield  to  the  clearly  expressed  intent  of  the  writ- 
ten law  and  to  the  possibility  of  a  practical  ad- 
ministration thereof."  State  ex  rel.  Manitowoc 
Gas  Co.  V.  Tax  Commission,  152  N.  W.  848,  de- 
cided June  1,  1915.  "If  an  income  be  taxed, 
the  recipient  thereof  must  have  a  domicile  with- 
in the  state,  or  the  property  or  business  out  of 
which  the  income  issues  must  be  situated  with- 
in the  state,  so  that  the  income  may  be  said  to 
have  a  situs  therein.  *  •  ♦  The  income  tax 
law  does  not  seek  to  reach  property  or  an  inter- 
«st  in  property  as  such,  but  to  reach  incomes 
having  a  situs  within  the  state,  or  growing  out 
of  a  privilege  exercised  or  occupation  conducted 
within  the  state."    Id. 

The  plaintiff,  as  recipient  of  Its  corporate 
Income,  whatever  Its  source,  has  a  domicile 
in  this  state,  and  the  principal  part  of  its 
property  and  its  business,  which  is  employed 
in  the  transactions  out  of  which  the  Income 
issues,  Is  located  in  this  state.  The  statute 
seeks  to  tax  the  part  of  this  income  whicAi 
has  its  source  In  this  state.  The  fact  that 
the  business  so  conducted  may  involve  trans- 
actions in  interstate  commerce  cannot  affect 
the  situs  of  the  income.  Nor  does  the  fact 
that  goods  manufactured  at  CarroUvlUe  are 
sold  without  the  state  affect  the  source  of 
the  Income.  The  income  so  derived  is  the 
result  of  the  business  carried  on  at  CarroU- 
vllle  In  this  state.  The  place  of  sale  of  such 
products  does  not  change  the  place  of  busi- 
ness from  this  to  the  state  where  the  goods 
are  sold.  Hie  statute  does  not  contemplate 
such  a  result,  and  clearly  Intends  that  the 
source  of  the  income  Is  at  the  place  where  the 
business  is  carried  on.  The  transactions  in- 
volved in  producing  the  product  at  the  plant 
At  Carrollville  and  disposing  of  them  through 
Intra  or  Interstate  transactions  is  in  sub- 
stance and  effect  transacting  business  in  this 
state,  and  the  shipping  and  delivery  of  such 
goods  on  sales  made  at  home  or  abroad,  from 
either  the  factory  or  branch  houses,  to  which 
they  bad  been  shipped  before  sale,  are  no 
more  than  Incidents  in  transacting  the  busi- 
ness of  supplying  the  articles  to  customers  in 
their  finished  state.  We  cannot,  in  the  light 
x>t  the  nature  of  the  general  conduct  of  the 
business,  assent  to  the  daim  that  the  ship- 
ping and  delivery  of  goods,  manufactured  at 
the  plant,  from  branch  houses,  are  the  con- 
trolling elements  of  such  transactions,  and 
that  they  give  such  business  a  situs  without 
the  state.  The  manufacture,  the  manage- 
ment, and  the  conduct  of  the  business  at  the 
home  office  are  the  controlling  features  in  the 
process  ot  4isposing  of  the  article  produced 


at  the  factory,  and  constitute  the  source  out 
of  which  the  income  Issues,  and  give  it  a  situs 
within  the  state  under  the  Income  tax  law. 

[J]  The  Income  derived  from  goods  whl<* 
were  produced  and  purchased  outside  of  the 
state  and  shipped,  either  directly  or  by  way 
ot  plaintiff's  factory  at  CarrollTllle,  to  plain- 
tiff's branch  houses,  and  thence  sold  and 
delivered  to  customers  without  the  state,  is 
clearly  a  separable  class  of  plaintifTs  busi- 
ness. Such  business  is  transacted  and  lo- 
cated without  the  state,  excepting  incidental 
management  from  and  accounting  for  the 
result  thereof  to  plaintiff's  principal  office  at 
Carrollville.  The  carrying  on  of  this  part  of 
the  trade  according  to  the  findings  of  fact 
produced  an  income,  which  issued  out  of  tlie 
business  and  property  located  without  the 
state.  Under  the  facts  and  circumstances 
showing  the  manner  of  conducting  this  part 
of  the  plaintiff's  business,  it  must  be  held 
that  the  Income  derived  therefrom  Is  attrib- 
utable to  the  business  conducted  wimout  the 
state,  and  hence  not  taxable  under  the  laWi 

[4]  The  plaintiff  contends  that  the  Judg- 
ment of  the  trial  court  must  stand,  because 
all  income  of  the  plaintiff  derived  from  busi- 
ness conducted  in  tills  state,  except  that 
portion  derived  from  goods  sold  to  custom- 
ers in  this  state,  is  derived  from  transactions 
in  interstate  commerce,  and  the  imposition 
of  a  tax  on  such  income  is  repugnant  to 
plaintifTs  rights  under  section  8  of  article 
1  of  the  Constitutiou  of  the  United  States, 
providing  that: 

"The  Congress  shall  have  power  *  *  *  to 
regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian 
tribes." 

The  defendant  urges  that  there  is  no  sucb 
conflict  between  the  powers  thus  granted  to 
Congress  and  the  powers  exerted  by  the  Leg- 
islature under  the  state  income  tax  law. 
The  power  of  a  state  to  tax  its  people  and' 
their  property  in  all  the  recognized  ways  of 
levying  and  collecting  taxes  is  an  acknowl- 
edged attribute  of  its  sovereignty,  which  it 
may  exert  to  the  fullest  extent  for  the  pur- 
I)ose  of  providing  revenue  to  defray  the  ex- 
penses of  conducting  the  government  In 
exerting  this  governmental  function  it  is  not 
permitted  to  levy  and  collect  taxes  on  any 
Instrumentalities  or  property  employed  by 
the  federal  government  to  carry  its  powers 
into  execution.  McCoUoch  v.  Uaryland,  4 
Wheat  316,  4  L.   Ed.  579  and  subsequent 


"  •  •  •  No  state  has  the  right  to  lay  a  tax 
on  interstate  commerce  in  any  form,  whether  by 
way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce,  or  on  the  receipts 
derived  from  that  transportation,  or  on  the  oc- 
cupation or  business  of  carrying  it  on,  and  the 
reason  is  tha^  such  taxation  ia  a  burden  on  that 
commerce,  and  amounts  to  a  regulation  of  it, 
which  belongs  solely  to  Congress."  Leloup  v. 
Port  of  Mobile,  127  U.  S.  648,  8  Sap.  Gt  1384, 
32  L.  Hd.  811. 

The  foregoing  is  the  condosion  as  stated 
by  Bradley,  9^  who  delivered  the  opinion 
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for  the  coart,  and  be  cites  thereto  a  large 
number  of  cases.  This  established  doctrine 
la  followed  in  many  subsequent  cases.  The 
question  ha.d  received  extensive  examination 
and  elaboration  In  Philadelphia  Steamship 
Co.  V.  Penn.,  122  U,  S.  326,  7  Sup.  Ct  1118, 
30  li.  Ed.  1200,  involving  a  tax  imposed  by 
the  state  of  Pennsylvania  on  gross  receipts 
of  a  steamship  company  conducting  an  inter- 
state traffic,  whl<^  was  held  a  burden  on  in- 
terstate commerce,  and  hence  repugnant  to 
the  exclusive  power  of  Ciongress  to  regulate 
such  commerce.  Bradley,  J.,  delivered  the 
opinion  of  the  court  In  this  case  also,-  In 
wliicta  be  discussed  at  length  the  rctasons  and 
groonds  of  the  conclusion  reached,  namely, 
that  the  tax  on  the  gross  receipts  of  such 
business,  as  such,  is  a  tax  on  such  business, 
because: 

"  •  •  *  They  were  received  for  transporta- 
tion. No  doubt  a  shipowner,  like  any  other  cit- 
izen, may  be  personally  taxed  for  the  amonnt 
of  his  property  or  estate,  wltboat  regard  to  the 
source  from  which  it  was  derived,  whether  from 
commerce,  or  banking,  or  any  other  employment 
Bat  that  IS  an  entirely  different  thing  from  lay- 
ing a  special  tax  ui>on  his  receipts  in  a  partic- 
ular employment." 

In  a  part  of  the  opinion  this  learned  Ju- 
rist answers  for  the  court  the  claim  made 
that  the  tax  in  question  was  in  the  nature 
of  an  Income  tax,  and  declares  that : 

"It  is  not  a  general  tax  apon  the  incomes  of 
all  the  inhabitants  of  the  state,  but  a  special  tax 
on  transportation  companies.  *  *  *  As  a  tax 
on  transportation  •  •  *  it  cannot  be  sup- 
ported, wnere  that  transportation  ia  an  ingredi- 
ent of  interstate  or  foreign  commerce,  even 
though  the  law  imposing  the  tax  be  expressed 
in  such  general  terms  as  to  include  receipts 
from  transportation  which  are  properly  taxa- 
ble." 

The  result  of  the  court's  consideration  of 
the  question  led  It  to  declare  that: 

'Tl'he  corporate  franchises,  the  property,  the 
bnsiness,  the  income  of  corporations  created  by 
a  state  may  undoubtedly  be  taxed  by  the  state ; 
but  in  imposing  such  taxes  care  should  be  taken 
not  to  interfere  with  or  hamper,  directly  or  by 
indirection,  interstate  or  foreign  commerce,  or 
any  other  matter  exclnsively  within  the  juris- 
diction of  the  federal  government." 

The  laying  and  collecting  of  an  income 
tax  by  a  state  imposes  a  burden  on  its  citi- 
sens  wholly  unlike  a  tax  upon  their  business 
or  commerce^  The  tax  In  question  does  not 
refer  to  nor  Is  it  in  the  nature  of  a  tax  bur- 
den laid  on  the  business,  the  gross  receipts, 
or  the  property  employed  in  interstate  com- 
merce. In  fact,  the  tax  deals  only  with 
that  part  of  the  fruits  of  such  commerce 
which  remains  as  the  net  proceeds  after  all 
the  immediate  burdens  of  the  commerce  b&ve 
been  discharged  and  such  net  profits  are 
merged  in  the  assets  of  the  corporation.  The 
income  tax  is  in  effect  not  unlike  the  tax 
wliich  was  imposed  on  corporations  under 
the  act  of  Congress  in  the  Tariff  Act  of  1909, 
and  known  as  the  "Corporation  Tax"  (Act 
Aug.  6,  1909,  c.  6.  36  Stat  112  [U.  S.  Comp. 
8t  1918,  IS  6300-6307]).     This  law  Imposed 


a  tax  oa  Incomes  at  corporations  from  all 
gouroes.  In  the  case  of  Flint  v.  Stone  Tracy 
Co.,  220  U.  8.  107,  81  Sup.  Ct  S42,  55  L.  Ed. 
380,  Ann.  Cas.  1912B,  1812,  It  was  urged 
upon  the  court  that  this  tax  was  Invalid  be- 
cause the  income  taxed  was  In  part  derived 
from  business  of  corporations  engaged  in 
interstate  commerce.  The  court  held  that 
the  burden  imposed  was: 

"  *  *  *  A  tax  upon  the  doing  of  business 
with  the  advantages  which  inhere  in  the  peculi- 
arities of  corporate  or  joint  stock  organization 
of  the  character  described." 

The  act  involved  incomes  derived  from 
business  transactions  involving  interstate 
commerce  under  the  exclusive  control  of  the 
federal  government  and  from  sources  which 
were  nontaxable  under  the  Constitution  and 
laws  of  the  federal  government,  and  the 
claim  was  pressed  upon  the  court  that  these 
features  of  the  act  invalidated  the  tax  on 
income  derived  from  such  sources.  But  the 
court  rejected  the  contention,  declaring: 

"It  is  therefore  well  settled  by  the  decisions 
of  this  court  that,  when  the  sovereign  autiiority 
has  exercised  the  right  to  tax  a  legitimate  sub- 
ject of _  taxation  as  an  exercise  of  a  franchise 
or  privilege,  it  is  no  objection  that  the  measure 
of  taxation  is  found  in  the  income  produced  in 
part  from  property  which  of  itself  considered 
is  nontaxable.  Applying  that  doctrine  to  this 
case,  the  measure  of  taxation  being  the  income 
of  the  corporation  from  all  sources,  as  that  is 
but  the  measure  of  a  privilege  tax  within  the 
lawful  authority  of  Con^fress  to  impose,  it  is  no 
valid  objection  that  this  measure  includes,  in 
part  at  least,  property  which  as  such  could  not 
be  directly  taxed."  Opinion,  220  U.  S.  165.  31 
Sap.  Ct  354,  65  L.  Ed.  889,  Ann.  Cas.  1912B, 
1312. 

We  are  of  the  opinion  that  the  tax  Im- 
posed by  the  income  tax  law  of  this  state 
does  not  impose  a  burden  on  the  business 
or  property  of  plaintiff  In  any  sense  repug- 
nant to  Its  rights  under  the  provision  of  the 
federal  Constitution  conferring  on  Congress 
the  right  to  regulate  commerce  between  the 
states,  and  that  the  trial  court  erred  in  hold- 
ing that  the  Income  tax  Imposed  by  the  tax 
commission  was  excessive  and  in  awarding 
recovery  for  the  amount  of  such  alleged  ex- 
cess with  interest 

The  Judgment  appealed  from  Is  reversed, 
and  the  cause  remanded  to  the  circuit  court, 
with  direction  to  award  Judgment  dismissing 
plaintiff's  complaint 

BARNES,  J.,  dissents.  TIMLIN,  J,  takes 
no  part 


MURTHA  V.  LINDSAY,  City  aerk. 

(No.  27&) 

(Supreme  Court  of  Midiigan.    June  28,  1915.) 

1.  MANDAmis  ®=3  10  — ■  Right  to  Relief- 
Plain  Duty. 

Since  the  names  of  the  candidates  for  of- 
fice of  judge  of  the  recorder's  court  of  the  city 
of  Detroit  are  not  printed  on  the  primary  bal- 
lot, the  city  derk  has  no  plain  legal  duty  to 
aocept  the  petition  of  a  candidate  at  such  pri- 
mary election,  or  to  i>erform  any  other  act  in  re- 
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latlon  thereto,  and  therefore  caDnot  be  compel- 
led by  mandamus  to  accept  the  petition. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  |  37 ;   Dec.  Dig.  «=»10.] 
2;  OFncEBs  «=»30  —  EuGiBiuTr  —  Mkmbebs 
OF  t:ie  Legislature— Judge   or  the  Re- 
corder's CotJHT— "State  Office." 
The  judge  of  the  recorder's  conrt  of  the 
city  of  Detroit,  which  has  jurisdiction,  amonj; 
other  things,  to  try  all  persons  accused  of  crime 
committed  within  the  city,  holds  a  "state  office" 
under  state   authority,   and   a   member  of  the 
Legislature  is  therefore  ineligible  to  hold  such 
office  under  Const,  art.  5,  f  7. 

[Ed.  Note.— For  other  cases,  see  OfficeBs, 
Cent  Dig.  i{  37-43;   Dec.  Dig.  ®=>30.] 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  State  Office.] 

Original  proceedings  for  mandamus  by 
James  A.  Martha  against  Richard  Lindsay, 
City  Clerk  of  the  City  of  Detroit  Writ  de- 
nied. 

Argued  before  BROOKE,  0.  J.,  and  Mc- 
ALVAY,  KUHN,  STONE,  OSTRANDEB, 
BIRD,  MOORE,  and  STBERE,  JJ. 

Frank  D.  Eaman,  Percy  W.  Grose,  and 
Stewart  Hanley,  all  of  Detroit  (Wm.  L. 
Carpenter  and  H.  E.  Spalding,  both  of  De- 
troit, of  counsel),  for  appellant  Harry  J. 
Dlugeman,  Corp.  Counsel,  of  Detroit,  for  ap- 
pellee. 

OSTRANDEB,  3.  A  special  election  has 
been  called  to  el^ct  a  Judge  of  the  record- 
er's court  In  the  dty  of  Detroit  to  fill  a  va- 
cancy. Relator  presented  to  respondent  a 
petition  as  candidate  for  the  office.  It  was 
refused  for  the  reason  that  relator  Is  a  mem- 
ber of  the  state  Legislature  and  ineligible 
to  the  office  under  article  5,  {  7,  of  the  state 
Constitution,  which  reads  as  follows: 

"No  person  elected  a  member  of  the  Legisla- 
ture shall  receive  any  civil  appointment  with- 
in this  state  or  to  Uie  Senate  of  the  United 
States  from  the  Governor,  except  notaries 
public,  or  from  the  Governor  and  Senate,  from 
the  Legislature,  or  any  other  state  authority, 
during  the  term  for  which  he  is  elected.  All 
such  appointments  and  nil  votes  given  for  any 
person  so  elocted  for  any  such  office  or  ap- 
pointment shall  be  void.  No  member  of  the 
Legislature  shall  be  interested  directly  or  in- 
directly in  any  contract  with  the  state  or  any 
county  thereof,  authorized  by  any  law  passed 
during  the  time  for  which  he  is  elected,  nor 
for  one  year  thereafter." 

[1]  The  Blgnlflcance,  in  law  or  fact,  of  the 
refusal  of  the  city  clerk  to  accept  relator's 
petition  is  not  explained,  nor,  as  we  are  at 
present  advised,  is  it  perceived.  The  printed 
primary  ballot  will  not  contain  the  names 
of  candidates.  It  would  seem,  therefore,  that 
the  clerk  of  the  dty  of  Detroit  refused  to  per- 
form no  plain  legal  duty  when  he  refused 
relator's  petition,  and  would  perform  no  plain 
legal  duty  if  required  by  an  order  of  this 
court  to  now  receive  the  petition.  The  order 
to  show  cause  appears,  therefore,  to  have 
been  inadvertently  and  improvidently  grant- 
ed, since  the  writ  of  mandamus  would  serve 
no  lawful  purpose.    However,  inasmuch  as 


the  question  debated  In'  the  brtefls  Is  Itkely, 
if  not  certain,  to  become  an  issue  of  impor- 
tance If  relator  shaU  receive  a  majority  of 
votes  at  the  primary  to  be  held' June  29th,  we 
are  dlQ>osed  to  signify,  briefly,  an  opinion 
concerning  relator's  eligibility  to  the  office. 

[2]  For  respondent  it  is  contended  that 
the  proper  answer  to  the  question  presented 
depends  upon  whether  the  recorder's  court 
is  a  local  office  or  one  of  state  agency. 

In  behalf  of  relator  three  prlndpal  prop- 
ositions are  presented.  It  Is  said:  First, 
that  the  case  Is  not  within  the  mischief  de- 
signed to  be  prevented  by  the  Constitution; 
second,  that  the  fact  that  a  locally  selected 
officer  performing  local  duties  is  also  charg- 
ed with  the  performance  of  state  duties  does 
not  make  his  election  the  exerdse  of  state 
authority  within  the  meaning  of  the  <k>nstitn- 
tlonal  provision  above  set  out;  and,  third, 
the  judge  of  the  recorder's  court  is  not  a 
state  offldal  In  the  constitutional  sense. 

It  may  be  said  that  the  mischief  would  not 
be  greater,  or  different,  if  the  Legislature, 
under  the  present  Constitution,  were  by  gen- 
eral law  to  set  up  courts  possessing  the  Ju- 
risdiction of  the  recorder's  conrt  in  cities  of 
a  certain  size  throughout  the  state,  and 
members  of  the  Legislature  were  admitted 
to  be  candidates  for  the  offices  thus  created. 
The  Constitution  is  aimed  at  preventing  mis- 
chief, not  at  remedying  its  effects.  Wheth- 
er the  present  jurisdiction  of  the  recorder's 
court  was  conferred  in  a  single  act  of  leg- 
islation or  in  successive  acts,  it  is  now  a 
conrt  possessing  a  certain  jtrrisdlctlon,  in- 
cluding Jurisdiction  to  try  all  persons  accus- 
ed Of  crimes  committed  within  the  dty  of 
Detroit  This  is  Jurisdiction  which  may  not 
be  conferred,  nor  be  interfered  with,  by  the 
people- of  the  locality.  It  Is  exercised  by  the 
person  Inducted  into  the  office  of  recorder, 
not  as  an  Inddent  to  a  local  office  held  by 
him,  nor  as  an  lmt>osltlon  upon  a  local  officer 
of  the  performance  of  state  duties.  The 
office  is  inseparable  from  the  entire  jurisdic- 
tion of  the  officer,  a  jurisdiction  conferred 
by  the  Legislature  with  the  sanction  of  the 
Constitution  in  force  when  Jurisdiction  was' 
established.  It  is  by  virtue  of  state  author- 
ity alone  that  the  office  exists. 

The  serious  question,  or  part  of  the  ques- 
tion, Is:  Does  the  person  taking  the  office  do- 
so  by  virtue  of  "any  other  state  authority;" 
within  the  meaning  of  the  Constitution?  In 
a  sense,  all  Justices  of  the  peace,  constables, 
and  judges  of  courts  of  record  are  appointed 
— hold  office — by  virtue  of  state  authority. 
The  recorder's  court  Is,  when  exercising 
jurisdiction  to  try  persons  accused  of  crimes, 
under  the  general  laws  of  the  state,  a  state 
court;  Its  judges  exercising  the  powers  of  a 
drcult  Judge.  People  v.  Jackson,  8  Mich.  78. 
If  a  vacancy  in  the  office  is  filled  by  appoint- 
ment, the  appointment  must  be  made  by  the- 
Govemor.    Attorney  General  ex  rel.  Danhof 
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V.  Benihaiii  161  If .  W.  324.  Svery  argameiit 
which  would  sapport  the  conclusion  that  a 
member  of  the  Legislature  should  not  be 
appointed  m:  elected  to  the  office  of  circuit 
judge  applies  with  equal  force  to  the  appoint- 
ment  or  election  of  such  a  member  to  the  of- 
fice of  Judge  of  the  recorder's  court.  Much 
of  the  reasoning  employed  in  deciding  f^fe 
▼.  Kent  County  Clerk,  149  Mich.  849,  112  N. 
W.  726,  may  be  here  properly  employed. 
We  conclude  that  relator  Is  not  allege  to 
the  office. 
The  wilt  la  dfmied.   No  costs  are  awarded. 


STATE  T,  GREAT  NOKTHBBN  RT.  CO. 
(No.  19842  [19].) 

(Supreme  Court  of  Minnesota.  June  11,  1915. 
On  Motion  for  Reargucaent,  June  28,  1915.) 

(ByUcbut  by  ihe  Oowrt.) 

1.  CoifSTTrnTioNAt  Law  «=>73  —  Jtn>icuL 
Question  —  Review  or  —  Ordeb  of  Raii.- 
BOAD  Alio  Wasxhodsb  Comuission— Bka- 

BONABLBNESS. 

Tbe  question  of  whether  an  order  of  the 
State  Railroad  and  Warehonse  CommisBion  is 
reasonable  is  a  Judicial  question. 

[Ed.  Note. — For  other  ca^es,  see  Constitutional 
Law,  Cent.  Dig.  §§  134-137;  Dec.  Dig.  «=> 
73.] 

2.  RAII.B0ADS  «=>9— Obdeb  of  Railroad  and 
Wabehousb     Commission  —  Review     b^ 

CODBXS. 

Under  our  statute  the  district  court  on  ap- 
peal from  an  order  of  the  cummission  does  not 
put  itself  in  the  place  of  the  commission  and 
substitnte  its  findings  for  those  of  the  com- 
mission, nor  does  it  set  aside  such  an  order  on 
its  own  conception  of  its  wisdom.  The  court 
reviews  the  order  only  so  far  as  to  determine 
whether  or  not  it  is  unlawful  and  unreasonable. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |{  12-19;   Dee.  Dig.  «=99.} 

3.  Raclboads  «s>0— Obdek  at  Rahaoad  and 
Warehouhb     Commission  —  Rbabonabub- 

NEse. 

There  is  no  test  of  reasonableness  that  will 
fit  all  cases,  bat  an  order  is  nnreasonable  if 
contrary  to  federal  or  state  Constitution  or 
laws,  or  if  beyond  tbe  power  of  tbe  commission, 
or  if  based  on  mistalce-  of  law,  or  if  without  ev- 
idence to  support  it,  or  if  so  arbitrary  as  to 
be  beyond  tbe  exercise  of  reasonable  discretion 
and  judgment 

[Ed.  Note.— For  other  cases,  see  Railroadsi 
Cent  Dig.   f§  12-19;    Dec.  Dig.  (g=»9.] 

4.  RAII.B0ADS  «=>9— Obdeb  of  Railboad  and 
Wabeuousb  CousnssioN  —  Detebhination 
OF  Reasonableness  —  Loss  of  Pbofit  to 
Cabbibb. 

Pecuniary  loss  or  profit  to  the  carrier  is 
important,  but  not  tbe  only  criterion,  Tbe 
question  of  reasonableness  is  to  be  determined 
by  a  consideration  of  the  interests  both  of  the 
carrier  and  of  the  public. 

[Ed.  Note.— For  other  eases,  see  RaUroads, 
Cent  Dig.  H  12-19;   Dec.  Dig.  <9=>9.] 

5.  Raobqads  Se99— Obdeb  of  Railboad  and 
Wabebousk  Commission— REASONABiXNEsiB 

— OPEBATION   OF  SUNDAT  TBAIN. 

The  order  of  tbe  commission  reviewed  in 
this  case  Is  an  order  compdling  the  operation  of 
&  Sunday  local  day  passenger  train.  The  trial 
court  declined  to  pass  upon  the  question  of  pe- 
cuniary loss  or  profit.    The  order  of  tbe  com- 


mission l>eing  by  statute  prima  fade  iresBonoble, 

and  the  burden  being  on  the  appellant  upon  all 
issues  raised  by  tbe  appeal,  we  are  obliged  to 
assume  that  the  order  did  not  impose  a  financial 
bmrden,  but, 

[E2d.  Note. — For  other  eases,  see  Railroads, 
Cent  Dig.  S§  12-19;   Dec.  Dig.  ®=39.] 

R.  Sunday  ®=34r-LAB0B— Ofbbation  of  Sun- 
day Tbain— Obdeb  of  Railboad  and  Wabe- 
HousE  Commission. 

Tbe  compulsion  of  Sunday  labor  and  of  the 
operation  of  Sunday  local  passenger  trains  is 
contrary  to  tbe  legislative  policy  of  the  state, 
and  while  under  some  circumstances  the  opera- 
tion of  Sunday  trains  may  be  made  compulsory, 
under  the  facts  of  this  case  the  judgment  of  the 
trial  court  holding  this  order  to  be  unreason- 
able and  void  must  be  sustained. 

TEd.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  I  4;    Dec.   Dig.  <S=>4.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Frederick  N.  Dii&soD,  Judge. 

ActloB  by  tbe  State  against  the  Great 
Northern  Railway  Company.  From  Judg^ 
ment  fbr  defendant,  plaintlft  appeala  Af- 
firmed. 

Lyndon  A.  Smith,  Atty.  Gen.,  and  Alotuso- 
J.  Edgerton,  Asst  Atty.  Gen.,  for  the  State. 
M.  L.  Countryman  and  A.  L.  Janes,  both  of 
St  Paul,  for  respondent. 

HALLAM,  J.  For  some  years  past  the  de- 
fendant railroad  company  has  operated  a  line 
of  railroad  between  Grand  Forks,  N.  D.,  and 
Duluth,  Minn.  Up  to  November  22,  1914,  It 
operated  upon  that  line,  dally  iududing  Sun- 
day, two  trains  each  w^y,  one  a  day  train 
and  tbe  other  a  night  train.  On  the  day  last 
mentioned  tbe  defendant  discontinued  the 
operation  of  its  Sunday  day  trains  on  this 
line,  leaving  all  week  day  trains  and  the 
Sunday  night  trains  operated  as  theretofore. 
The  state  railroad  and  warehouse  commis- 
sion, after  hearing,  ordered  the  Sunday  day 
trains  restored.  Defendant  appealed  to  the 
district  court.  Tliat  court,  after  trial,  found 
that  the  order  of  the  commission  restoring 
the  Sunday  trains  was  "unlawful  and  unrea- 
sonable and  not  Justified  by  public  necessity 
or  convenience,"  and  adjudged  that  the  same 
be  vacated  and  set  aside.  Tbe  state  ap- 
peals. 

Tbe  statute  provides  that: 

"Whenever,  in  the  judgment  of  the  commis- 
sion, »  •  *  any  •  •  •  change  (by  a  com- 
mon carrier)  in  the  mode  of  operating  its  road 
or  condncting  its  business,  will  promote  the 
security  or  convenience  of  the  public,  the  com- 
mission, by  a  written  order,  •  ♦  •  shall  re- 
quire *  •  •  the  making  of  such  •  ♦  • 
change."    G.  S.  1918,  t  417& 

The  statute  further  provides  for  an  appeal 
from  tbe  order  of  the  commission  to  the  dis- 
trict court  G.  S.  1913,  |  4191.  The  appeal 
Is  "tried  •  ♦  •  according  to  the  rules  re- 
lating to  the  trial  of  civil  actions,  so  far  as 
the  same  are  applicable."  Upon  such  trial  the 
commission's  "findings  of  fact"  are  I'prima 
facie  evidence  of  the  matters  therein  stated," 
and  the  order  Is  "prima"  facie  reasonable,  and  . 
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the  bTirden  of  proof  apon  all  Issues  raised  by 
the  appeal"  Is  upon  the  appellant.  If  the  court 
determines  "that  the  order  appealed  from  Is 
lawful  and  reasonable,"  It  Is  affirmed.  If  It 
determines  "that  the  order  is  unlawful  or 
unreasonable,"  it  is  "vacated  and  set  aside." 
G.  S.  1913,  S  4192. 

[1]  1.  The  statute  in  terms  makes  the  rea- 
son'^bleneas  of  the  order  of  the  commission 
a  question  for  the  court  to  determine  on  ap- 
peal.  This  is  a  valid  statutory  provision. 
The  reasonableness  of  the  order  is  properly 
a  Judicial  question.  Argument  of  that  prop- 
osition was  foreclosed  by  the  decision  of  the 
federal  Supreme  Court  more  than  a  quarter 
of  a  C6ntury  ago.  In  the  first  case  decided 
by  that  court  involving  the  powers  of  the 
railroad  and  warehouse  commission  of  this 
state,  it  was  held  that: 

"The  question  of  the  reasonableness  of  a  rate 
of  charge  for  transportation  by  a  railroad  com- 
pany, involving  as  it  does  the  element  of  rea- 
sonableness both  as  regards  the  company  and  as 
regards  the  public,  is  eminently  a  question  for 

i'ttdicial  investigation,  requiring  due  process  of 
aw  for  its  determination."  C,  M.  &  St.  P. 
By.  V.  Minnesota,  134  U.  S.  418,  458,  10  Sup. 
Ot  462,  467  (33  L  Bd.  070). 

[2]  2.  The  principles  on  which  the  court 
acts  in  determining  whether  or  not  an  order 
of  the  commission  is  reasonable,  has  been  the 
subject  of  much  controversy,  but  the  law  on 
that  subject  is  now  pretty  well  settled.  The 
Legislature  never  intended  that  the  court 
should  put  Itself  in  the  place  of  the  commis- 
sion, try  the  matter  anew  as  an  administra- 
tive body,  substituting  its  findings  for  those 
of  the  commission.  A  statute  which  so  pro- 
vided would  be  unconstitutional  as  a  delega- 
tion to  the  judiciary  of  nonjudicial  powers. 
Steenerson  v.  Great  Northern  Ry.  Co.,  69 
Minn.  353,  376,  72  N.  W.  713;  Prentls  v. 
Atlantic  Coast  Line,  211  U.  S.  210,  226,  29 
Sup.  Ct  67,  53  L.  Bd.  150;  Oregon  R.  &  N. 
Co.  V.  Fairchild,  224  U.  S.  510,  527,  32  Sup. 
Ct  535,  56  L.  Ed.  863 ;  Bacon  v.  Rutland  R. 
R.  Co.,  232  U.  S.  134,  34  Sup.  Ct  283,  58  L. 
Ed.  538;   D.  &  M.  Ry.  v.  Mich.  R.  R.  Comm., 

235  U.  S.  402,  35  Sup.  Ct  126,  59  L.  Ed. . 

The  making  of  regulations  which  require  a 
carrier  to  afford  proper  transportation  fa- 
cilities to  the  public,  is  legislative  or  admin- 
istrative and  not  Judicial  in  its  nature.  State 
ex  rel.  B.  &  W.  Conun.  v.  G.  N.  Ry.  Co.,  123 
Minn.  463,  144  N.  W.  156.  The  courts  must 
not  usurp  legislative  or  administrative  func- 
tions by  setting  aside  a  legislative  or  admin- 
istrative order  on  their  own  conception  of  its 
wisdom.  Interstate  Com.  Comm.  v.  111.  Cent 
R  R.  Co.,  215  U.  S.  452,  470,  30  Sup.  Ct  155, 
54  L.  Ed.  280.  In  Steenerson  v.  G.  N.  Ry.  Co., 
69  Minn.  353,  375,  72  N.  W.  713,  716,  a  rate 
case,  this  court,  in  construing  the  statute  then 
in  force,  wUch  was  broader  than  the  one 
now  In  force,  held  that  It  was  the  Intention 
of  the  Legislature  that  the  court  on  appeal 
should  "review  the  findings  of  the  commission 
in  the  same  manner  as  the  appellate  court 
reviews  the  flndinga  ot  the  jury  on  a  trial  in 


the  coiort  below.  And  tor  tidm  parpose  fbe 
court  may  'examine  the  whole  matter  in  con- 
troversy, including  matters  of  fact  as  well 
as  questions  of  law,' "  but  that  the  district 
court  can  review  the  findings  ef  the  com- 
mission only  so  far  as  to  determine  whether 
or  not  the  rates  fixed  by  the  commission  are 
reasonable.  This  presents  a  situation  some- 
what anomalous  in  that  the  court  may  re- 
ceive evidence  In  order  to  determine  whether 
findings  of  fact  are  sustainable,  but  we  can 
conceive  of  no  other  fair  construction  of  this 
statute  that  will  at  the  same  time  confine  the 
court  within  Its  constitutional  powers.  The 
court,  on  appeal  from  the  order  of  the  com- 
mission, must  distinguish,  then,  between  the 
legislative  power  to  establish  regulations  and 
the  Judicial  power  to  determine  upon  the  rea- 
sonableness of  regulations  already  established. 

[3]  3.  We  address  ourselves,  then,  to  this 
question:  Can  the  decision  of  the  trial  court 
that  the  order  of  the  railroad  and  warehouse 
commission  was  unreasonable  be  sustained? 
No  court  or  commentator  has  yet  undertaken 
to  lay  down  a  rule  which  shall  furnish  a  test 
of  what  is  reasonable  that  will  fit  every 
cose.  "Indeed,"  as  said  by  Brewer,  J.,  in 
Ames  V.  Union  Pac.  Ry.  Co.,  64  Fed.  166,  177, 
"it  Is  doubtful  whether  any  single  rule  can 
be  laid  down,  applicable  to  all  cases."  Elli- 
ott on  Railroads,  g  692.  Some  things,  how- 
ever, are  definitely  settled.  The  order  may 
be  vacated  as  unreasonable  if  it  Is  contrary 
to  some  provision  of  the  federal  or  state 
Constitution  or  laws  or  if  It  Is  beyond  the 
power  granted  to  the  commission,  or  if  it  is 
based  on  some  mistake  of  law,  or  if  there 
is  no  evidence  to  support  it,  or  if,  having 
regard  to  the  interest  of  both  the  public 
and  the  carrier,  it  Is  so  arbitrary  as  to  be 
beyond  the  exercise  of  a  reasonable  discre- 
tion and  judgment  Interstate  Com.  Comm. 
V.  Union  Pac  R.  R.  Co.,  222  U.  8.  541,  547, 
32  Sup.  Ct  108,  56  L.  Ed.  308 ;  State  ex  rel. 
V.  M.  &  St  I*  Ry.  Co.,.  76  Minn.  469,  79  N. 
W.  610. 

[4]  4.  The  pecuniary  loss  or  profit  to  the 
carrier  in  executing  the  particular  order  is 
an  Important  criterion  in  determining  the 
reiksonableness  of  the  order,  but  it  is  not  the- 
only  one.  Atlantic  Coast  Line  R.  Co.  v.  N.  C. 
Corp.  Com'n,  206  U.  S.  1,  26,  27,  27  Sup.  Ct 
585,  51  L.  Ed.  933,  U  Ann.  Cas.  398;  Mo.  Pac. 
Ky.  Co.  V.  Kansas,  216  U.  S.  262,  279,  30  Sup. 
Ct  830,  64  L.  Ed.  472.  The  question  of  rea- 
sonableness Is  to  be  determined  by  a  consid- 
eration of  the  interests  both  of  the  carrier 
and  of  the  public.  C,  M.  &  St  P.  Ry.  Co.  v. 
Minnesota,  134  U.  S.  418,  458,  10  Sup.  Ct 
462,  702,  33  L.  Bd.  970;  Wis.  Minn.  &  Pac 
R.  Co.  V.  Jacobson,  179  U.  S.  287,  298,  21  Sup 
Ct  115,  45  L.  Ed.  194. 

[S]  6.  In  this  case  there  is  no  finding  upon 
the  question  whether  the  order  of  the  com- 
mission Imposed  a  financial  burden  upon 
the  defendant  The  court  declined  to  consid- 
er that  question,  apparently  deeming  it  un- 
necessary la  view  of  his  oplnloa  upon  the 
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qae8tl<m  of  public  necessity.  The  statute 
having  provided  that  the  order  of  the  com- 
mlsBlon  is  prima  fade  reasonable,  and  hav- 
ing imposed  upon  the  appellant  "the  burden 
of  proof  upon  all  Issues  raised  by  the  ap- 
peal" (G.  S.  1918,  i  4192),  the  burden  to  show 
the  order  of  the  commission  unreasonable 
was  on  the  defendant  carrier  at  every  stage 
of  the  trial,  tn  respect  to  all  matters  affecting 
the  reasonableness  and  validity  of  the  order. 
State  ex  rel.  R.  ft  W.  Oomm.  v.  Minneapolis 
&  St.  Louis  R.  Co.,  80  Minn.  181,  197,  83  N. 
W.  eo,  89  Am.  St  Bep.  614.  We  are  accord- 
ingly obliged  to  asiftime  that  the  order  of  tfte 
commlsgion  Imposes  no  pecuniary  bocden  on 
defendant. 

[8]  6.  The  finding  of  the  commission  Is  not 
explicit  upon  the  subject  of  public  necessity 
of  this  service.  The  most  that  la  found  Is 
that: 

"The  public  as  well  as  busineaB  institutions 
have  come  to  depend  upon  the  passenger  serv- 
ice which  has  been  given  it  by  these  trains  up- 
on Sunday  *  •  •  and  that  the  removal  of 
the  said  trains  *  *  *  leaves  the  communities 
along  said  line  •  *  •  without  necessary  Sun- 
day day  service." 

The  evidence  shows  that  the  Sunday  day 
passenger  tra£9c  was  mostly  a  traffic  of  pleas- 
ure or  convenience,  with  few  Instances  of 
necessary  travel  and  that  It  rendered  the  in- 
cidental serrioe  of  distribution  of  Sunday 
newspapers. 

Still  the  showing  Is  such  that  If  this  were 
a  week  day  train  we  should  have  trouble  In 
sustaining  the  decision  of  the  court  setting 
aside  the  order  of  the  commission.  But  it 
Is  not  a  week  day  train.  It  Is  a  Sunday  train 
and  In  the  last  analysis  this  case  really  In- 
volves the  question  of  the  reasonableness  of 
an  order  of  the  commission  compelling  the 
operatlMi  of  a  Sunday  local  day  train  where 
no  particular  necessity  therefor  exists  save 
the  convenience  of  travelers  desiring  to  trav- 
el for  the  most  part  for  pleasure,  and  when 
for  business  then  not  In  most  cases  for  busi- 
ness of  any  urgent  character,  coupled  with 
the  performance  of  the  Incidental  service  of 
distribution  of  news.  So  far  as  we  can  find 
no  such  question  has  ever  before  arisen.  No 
case  has  been  called  to  our  attention  where 
the  railroad  commission  of  any  state  has 
ever  before  sought  to  compel  the  operation 
of  ordinary  local  day  passenger  trains  on 
Sunday.  In  one  reported  case  In  Missouri 
the  state  Legislature  by  statute  Imposed  such 
a  duty  and  the  statute  was  sustained  by  a 
divided  court.  State  v.  C.  B.  &  Q.  Ry.  Co., 
239  Mo.  196, 143  S.  W.  785,  three  out  of  seven 
of  the  Judges  participating  being  of  the  opin- 
ion that  the  Legislature  had  no  constitution- 
al power  to  compel  such  Sunday  operation, 
and  this  although  no  specific  provision  Is 
found  in  the  Missouri  Constitution  purport- 
ing to  forbid  It 

We  have  not  before  us  an  act  of  the  Legis- 
lature. We  have  an  order  of  an  administra- 
tive commission.  Whatever  may  be  the  pow- 
ers of  tb4t  commission  they  are  surely  dx- 


cntnscribed  by  the  laws  of  the  state  and  the 
public  policy  of  the  state  as  manifested  by  its 
laws.  Our  statutes  forbid  Sunday  labor  ex- 
cept in  cases  of  necessity  or  charity.  O.  S. 
1913,  I  8753.  Under  some  statutes  not  dis- 
similar to  ours  it  has  been  held  that  the 
operation  of  passenger  trains  on  Sunday  is 
unlawful.  First  Baptist  Church  v.  Schenec- 
tady &  Troy  B.  E.  Co.,  5  Barb.  (N.  Y.)  79; 
Read  v.  Boston  &  Albany  R.  R.  Co.,  140  Mass. 
199,  4  N.  B.  227.  We  need  not  adopt  that  ex- 
treme view.  The  defendant  In  this  case  does 
not  urge  it  and  after  operating  trains  on  tills 
line  for  Sunday  for  many  years  it  is  in  no 
position  to  urge  it  It  may  be  conceded  that 
the  operation  of  these  Sunday  trains  would 
not  be  unlawfuL  Clear  it  Is,  however,  that 
the  public  policy  of  this  state,  as  manifested 
by  its  statutes  extending  over  Its  whole  his- 
tory as  a  state,  has  been  in  the  direction  of 
the  restriction  and  against  the  compulsion  of 
Sunday  activities.  Sunday  is  recognized  as 
a  day  of  rest  Many  public  activities  as  well 
as  work  and  labor  not  necessary  are  forbid- 
den. No  statute  of  the  state  has  ever  com- 
manded Sunday  labor  or  Sunday  activities 
of  any  sort  The  operation  of  Sunday  local 
passenger  trains  Is  the  exception  in  Minne- 
sota. Some  roads  operate  no  local  Sunday 
trains  at  all  on  any  of  their  lines.  No  stat- 
ute has  ever  required  It  There  might  arise 
a  state  of  facts  that  would  justify  an  order 
making  compulsory  the  operation  of  a  Sun- 
day passenger  train.  The  trial  court  was  of 
the  opinion  that  the  facts  do  not  make  tills 
such  a  case.  The  court's  decision  involved 
the  determination  of  questions  both  of  law 
and  fact  To  the  extent  that  it  involved 
questions  of  fact  it  must  U^e  any  other  de- 
termination of  fact  by  a  trial  court,  be  sus- 
tained, unless  clearly  and  palpably  wrong. 
We  are  of  the  oi^nlon  that  the  judgment  of 
the  trial  court  must  be  sustained.  Walsh  v. 
C.  M.  &  St  P.  By.  Co.,  42  Wis.  23,  24  Am. 
Bep.  376,  decided  b^ore  tbe  days  of  railroad 
commissions,  tends  to  sustain  this  iKwltlon. 
In  that  case  it  was  held  that  a  common  car- 
rier is  bound  to  transport  passengers  upon 
being  paid  a  reasonable  rate  of  fare  unless 
It  has  a  valid  excuse  for  not  performing  that 
duty,  but  that  the  Sunday  labor  laws  of  that 
state,  which  are  substantially  the  same  as 
ours,  ibmisbed  to  the  defendant  "a  perfectly 
valid  excuse  for  not  running  Its  passenger 
trains  on  Sunday." 
Judgment  affirmed. 

On  Motion  for  Reargnment 

PER  CURIAM.  The  opinion  in  this  case 
contains  the  statement  that  "the  finding  of 
the  commission  Is  not  explicit  upon  the  sub- 
ject of  public  necessity  of  this  service,"  and 
the  opinion  quotes  one  section  of  the  commis- 
sion's order  as  containing  all  that  the  order 
contains  on  that  subject  The  above  state- 
ment is  erroneous.  A  section  other  than  the 
one  quoted  is  explicit  upon  this  subject. 
This  fact  could  not  however,  cliange  the  re- 
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snlt  We  Old  not  wish  to  be  linSerstood  aa 
saying  that  the  language  of  the  order  of  the 
commission  does  not  constitute  a  finding  on 
the  subject  of  public  necessity.  The  opinion 
clearly  assumes  that  It  does,  for  it  expressly 
states  that  on  the  trial  of  the  ai4)eal  in  dis- 
trict court  the  burden  was  on  the  defendant 
"at  every  stage  of  the  trial  in  respect  to  all 
matters  affecting  the  reasonableness  and  va- 
lidity of  the  order." 

We  see  no  occasion  fbr  a  reargument  of 
this  case,  and  the  motion  for  reargument  is 
denied. 


HANNUIA  V.  DULUTH  &  L  R.  B.  CO. 
(No.  19162  [131].) 

(Supreme  CJourt  of  Minnesota.    June  11, 1915.) 

(SyUalu*  hy  the  Court.) 

1.  JtTBT  *=92— DlBQUALirrCATION  OF  JtmoB— 

Master  and  Sehvani^-Cobpokatiows. 
Under  Gen.  St.  1913,  f  9233  (Kev.  Laws 
1906,  i  5391,  aubd.  2),  making  the  relation  of 
master  a^d  servant  between  the  defendant  and 
the  plaintiff  a  cause  of  challenge  for  implied 
bias,  it  is  not  a  good  cause  of  challenge  to  a 
propoEKd  juror  that  he  is  in  the  employ  of  a 
corporation,  the  majority  of  the  stock  of  which 
is  controlled  by  another  corporation,  and  «o 
on  down  to  a  final  holding  corporation,  which 
holding  corporation  in  the  same  way  controls 
the  majority  of  the  stock  of  the  defendant  cor- 
poration; such  holdini;  corporation  not  owning 
stock  in  either,  and  neither  owning  stock  in  the 
other. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent. 
Dig.  fi  420-422;    Dec.  Dig.  «»i=»92.] 

2.  Appeal  asd  Bbbob  ^=9968— Discbetioit- 

ABT  RULINQ — CBAIXENQK  TO  JlTBOR. 

Under  Gen.  St.  1913,  i  9232  (Kev.  laws 
1905,  f  5390),  the  finding  of  the  court  that  a 
proposed  juror,  situated  as  described  in  para- 
graph 1,  was  not  subject  to  challenge  for  actu- 
al bias,  held  finaL 

[Ed.  Mote. — For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  (  3843;    Dec.  Dig.  <8s>968.] 

8.  RArLROADs  «=»  400  —  Injury  to  Chiu)  — 
Willful  NRauGENCB— Subuissiok  or  Is- 
8DES— tSirmciENCT  og  Evidence. 

The  court  did  not  err  in  withdrawing  from 

the  jury  the  charge  of  willful  negligence. 
[Ed.  Note. — For  other  cases,   see   Railroads, 

Cent.  Dig.  ff  1365-13a;    Dec.  Dig.  <&=»400.] 

4.  Parent  and  Child  ®=>8— Railroads  «=> 
898— Release— SumoiENCT  of  Evidenob— 

Injury  to  Child. 
The  evidence  was  such  as  to  justify  a  ver- 
dict that  the  defendant  was  not  negligent,  and 
that  a  release  made  by  the  plaintiffs  father, 
the  plaintiff  being  a  minor,  was  fairly  and  nn- 
derstandingly  made. 

[Rd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  100-110;  Dec.  Dig.  ©=» 
8;  Railroads,  Cent.  Dig.  §{  1356,  1358-1363; 
Dec.  Dig.  «=>398.1 

5.  Railroads  <s=9400— Injitbt  to  Child  — 
Contributory  Nkglmenck  —  Sitbicission 
OP  Issue. 

The  court  did  not  err  in  submitting  to  the 
jury  the  question  whether  the  plaintiff,  injured 
when  he  was  5  years  and  3%  months  old,  was 
guilty  of  contributory  negligence. 

{Ed.  Note.— For  other  cases,  jMe  .  Bailroads, 
Cuit.  Dig.  ii  1366-1381 ;    Dec.  Dig.  «s>400.] 


A  Parent  and  Child -«3:>S—BiaBT  or  Par- 
ent to  Settle  Glaix  fob  Injuries  to 
Child. 

Under  Gen.  St  1918,  |  7681  tRev.  Laws 
1906,  §  4060),  prior  to  the  amendment  'made  by 
Laws  1907,  c.  68,  a  father  could  settle  for  an 
injury  to  his  diild  without  suit  brought 

[Ed.  Note. — For  other  cases,  see  Parent  and 
(SiUd,  Cent  IMg.  U  100-110;  Dec.  Dig.  <g=>8.] 

Ai^eal  from  District  Court,  St  Loula  Coun- 
ty;   Bert  Fesler,  Judge. 

Action  by  Jolm  M.  Hannula,  by  guardian, 
against  the  Dulutb  &  Iron  Range  Bailroad 
Company.  Verdict  for  defendant  From  de- 
nial of  new  trial,  plaintifl  appeals.  Affirmed. 

J.  W.  Reynolds,  of  DnInth,  for  appellant 
Abbott  MacPherran,  Lewis  &  Gilbert,  of  Dn- 
luth,  for  respondent 

DIBELL,  O.  Action  to  recover  damages 
sustained  by  John  M.  Hannula,  an  infant. 
Who  was  run  over  by  an  engine  of  the  de- 
fendant; verdict  for  the  defendant;  plain- 
tiff appeals  from  the  order  denying  his  mo- 
tion for  a  new  trlaL 

The  boy,  John  M.  Baiimula,  was  Injured 
on  November  14, 1902.  He  was  bom  on  July 
29,  1897,  and  at  the  time  of  Ids  Injury  was 
6  years  and  3^  months  old.  On  February 
6,  1903,  something  like  three  monttis  after 
the  accident,  the  plaintiff's  father  settled 
with  the  defendant  recetvlng  (100  for  him- 
self and  $600  for  the  boy.  This  action  vras 
commenced  in  February,  1914,  11  years  and 
8  months  after  the  accident,  and  was  tried 
in  June,  1914,  some  11  years  and  7  months 
after  the  accident 

The  assignments  will  be  considered  as 
near  as  may  be  In  the  order  in  which  they 
are  presented. 

[1]  1.  TWjree  Jurors,  employes  of  the  Oliver 
Iron  Mining  Company,  were  challenged  for 
Implied  Mas.  The  ground  of  the  challenge 
was  that  they  stood  in  the  relation  of  master 
and  servant  to  the  defendant  Iron  Range 
Company.  G.  S.  1918,  f  9232;  B.  L.  1905,  S 
5390.  The  challenges  were  disallowed  and 
error  Is  alleged  In  their  disallowance. 

The  Oliver  (Company  is  a  Minnesota  cor- 
poration. It  owns  no  stock  In  the  Iron  Range 
Company  and  the  Iron  Range  owns  no  stock 
in  the  Oliver.  A  majority  of  the  stock  of 
the  Oliver  is  controlled  by  another  corpora- 
tion, a  majority  of  whose  stock  is  likewise 
controlled  by  another  corporation,  and  so 
on  to  a  last  corporation,  the  majority  of 
whose  stock  is  controlled  by  the  United 
States  Steel  Corporation.  In  a  similar  way 
a  majority  of  the  stock  of  the  Iron  Range  is 
controlled  by  another  corporation,  a  major- 
ity of  whose  stock  is  controlled  by  another, 
and  so  on  down  to  a  last  corporation,  the 
majority  of  whose  stock  is  controlled  by  the 
Steel  Company.  The  Steel  Company  owns  no 
stock  in  either  the  Oliver  or  the  Iron  Range 
and  has  such  indirect  control  as  is  indicated. 
It  is  clear  enough  that  the  s^tute  gives  no 


As»Por  otber  cases  bob  same  topfc  and  KBY-NUMBEK  in  all  Key-Numbered  Digests  and  Ind«z«« 

Digitized  by  VjOOQIC 


Minn.) 


H4J»ruZ^  T.  VVhVTB.  ft  X.  B.  St.  CO. 


261 


ground  of;  Implied  bias  b7  reason  of  tbe 
facts  stated;  that  is,  from  the  facta  stated 
it  cannot  be  said  that  the  relation  of  master 
and  servant  exists  between  tbe  three  men, 
employed  by  the  Oliver  Company,  and  the 
defendant  Iron  Range  Company.  Whether 
the  statute  should  so :  provide  Is  not  for  us. 
It  doee  not  The  rnling  o^  tbe  court  waa 
right 

[i]  2.  Ttie  same  Jurors  were  challenged  for 
actual  bias.  The  court  found  the  cliaUenge 
not  true.  Error  is  cdaimed  in  this.  The 
cause  for  a  challenge  for  actual  bios  is  as 
follows:  : 

"X'or  the  existence  of  a  state  of  mrind  on  the 
part  of  the  juror,  in  reference  to  the  case  or 
to  either  party,  which  satisfies  tbe  triers,  in 
the  exercise  of  a  sound  discretion,  that  he  can- 
not try  the  issue  impartially  and  without  prej- 
udice to  tbe  substantial  rights  of  the  party 
cballenging,  and  known  as  actual  bias."  G.  8. 
1S13,  I  8232,  Bubd.  2;  B.  L.  1906,  |  6300, 
subd.  2. 

The  three  jiurois  called  testified  with  posl- 
tiveness  that  the  fact  that  they  were  em- 
ployed by  the  Oliver  Comi>any  would  not 
prevent  them  giving  a  fair  consideration,  to 
tbe  case  against  the  Iron  Bange  or  return- 
ing a  verdict  upon  the  evidence.  They  were 
subjected  to  cross-examination.  Additional 
evidence  was  taken.  The  company  by  which 
tbey  were  employed  sustained  the  relation  to 
the  defendant  company  which  we  have  stat- 
ed. Each  of  the  companies  has  the  same 
legal  department,  and  the  same  claim  de- 
partment, and  they  office  in  the  same  build- 
ing. There  are  naturally  mutual  acQualnt- 
anceships,  and  a  general  feeling  of  friend- 
liness between  the  employes  of  each.  The 
court,  after  consideration  of  the  evidence, 
was  of  the  opinion  that  the  jurors  could  try 
the  issues  impartially  and  without  prejudice 
to  tbe  substantial  rights  of  the  plaintiff.  The 
challenge  was  upon  the  ground  stated  and 
the  tesil  was  that  defined  by  tbe  statute.  Up- 
on a  challenge  upon  the  ground  of  actual 
bias  tbe  finding  of  tbe  trial  court  is  final. 
State  v.  Feldman,  80  Minn.  314,  83  N.  W. 
182 ;  Perry  v.  Miller,  61  Minn.  412,  63  N.  W. 
1040;  Hawkins  v.  Maiiston,  67  Minn.  323,  68 
N.  W.  309.  Every  one  connected  with  jury 
trials  knows  that  the  plaintiff  in  one  case, 
or  the  defendant  in  another,  may  Iiave  jurors 
presented  who,  because  of  local  surroundings 
and  local  connections,  seem  to  him  disquali- 
fied fairly  to  try  the  issues.  Sometimes  It 
happens,  too,  that  ofae  side  or  the  other 
thinks  he  does  not  have  a  fair  Jury  unless 
it  is  largely  composed  of  those  whose  natural 
prejudices  are  with  him.  To  get  impartial 
and  unprejudiced  jurors,  in  the  various  situa- 
tions which  arise,  the  statute  puts  upon  the 
trial  court  the  burden  of  determining  wheth- 
er proposed  Jurors  are  impartial  and  without 
prejudice  between  the  litigants.  In  cases 
such  as  the  ode  here  presented  a  court  should 
act  with  extreme  caution,  and  with  a  care- 
ful appreciation  of  the  peculiar  situation  of 
tbe  defendant  and  the  employer  of  the  jn- 


von.  We  doubt  not  tii«  trial  ooort  did. 
None  of  the  three  jurors  participated  1b  the 
trial. 

[3]  3.  The  complaint  charges  willful  negUr 
gence  of  the  defendant  At  the  close  of  tbe 
testimony  the  court  excluded  this  issue  from 
the  Jury.    Upon  this  error  is  based. 

Substantially  the  only  evidence  at  all  bear- 
ing upon  this  issue  is  the  testimony  of  the 
injured  boy,  who  says  that  he  was  standing 
on  the  footboard  of  the  tank  end. of  the  push- 
er engine;  that  one  of  the  trainmen  helped 
couple  a  nearby  engine  to  its  train ;  that  he 
came  back  to  the  engine,  passing  close  to  him; 
and  that  be  then  got  upon  tbe  engine  and  It 
started  in  th^  backward  movement  This 
happened  on  November.  14,  1902,  when  the 
boy  was  6  years  8%  months  old.  His  testi- 
mony to  the  event  was  given  11  years  and  7 
months  later.  His  testimony  was  Improbable 
in  tbe  extreme,  was  without  support  on  the 
vital  point  and  was  directly  denied  by  tbe 
trainmen.  The  testimony  of  this  boy,  so 
young  at  the  time,  given  so  many  years  later, 
in  narrating  an  improbable  story,  was  inher- 
ently BO  week  that  the  court  was  justified  in 
refusing  to  submit  the  ground  of  willful  neg- 
ligence to  the  Jury. 

[4]  4.  The  negligence  charged  against  the 
defendant  is  that  it  allowed  the  boys  to  ride 
upon  its  pusher  engine,  stationed  at  Ejm- 
barass,  going  about  and  upon  It  whenever 
they  pleased,  and  negligently  started  the  en- 
gine when  the  boy  was  In  a  place  of  peril. 
The  plaintiff  cannot  complain  of  a  verdict 
for  the  defendant  on  the  question  of  its  neg- 
ligence. The  case  against  it  upon  the  Issue 
of  negligence,  if  the  evidence  made  any  at 
all,  was  weak. 

■  On  February  6,  1908,  just  a  few  months 
after  the  accident  thie  boy's  father  and  moth- 
er went  to  the  defendant  and  after  some 
negotiation  a  release  of  the  father's  cause  of 
action  and  of  the  boy's  cause  of  action  was 
made.  The  father  received  $100.  The  boy 
received  |600.  This  sum  was  entirely  inade- 
quate, if  the  boy  had  a  cause  of  action  at 
all.  Nothing  more  was  done  or  said  until 
some  8  or  9  years  later.  The  action  was 
commenced  by  the  boy's  guardian  ad  litem, 
wbo,  some  little  time  prior  to  its  commence- 
ment w^as  Interested  in  gathering  up  a  num- 
ber of  claims  for  fire  injuries  against  tbe 
same  defendant.  All  charges  of  fraud  or 
misrepresentation  were  denied  by  the  de- 
fendant. There  was  no  actual  fraud.  The 
most  that  can  at  all  be  claimed  is  that  the 
plaintiff  did  not  understand.  The  case  was 
properly  submitted  to  the  Jury;  and  there 
can  be  no  real  claim  that  the  verdict  of  the 
jury  upon  the  question  of  the  validity  of  the 
release  is  not  sustained  by  the  evidence. 

[S]  6.  The  court  left  it  to  the  Jury  to  de- 
termine whether  the  boy  was  himself  guilty 
of  negligence  which  contributed  to  his  in- 
Jury.  It  is  claimed  that  the  boy  was  nob  sui 
Juris  and  that  the  submission  of  the  question 
of  his  contributory   negligence   was   error. 
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In  Decker  T.' Itasca  ?aper  Co.,  Ill  Minn.  489, 
127  N.  W.  183,  the  court,  In  an  opinion  writ- 
ten by  Mr.  Justice  Brown,  the  present  Chief 
Justice,  held  that  the  boy  there  concerned, 
who  was  5  years  and  3  months  of  age  at  the 
time  of  his  injury,  was  as  a  matter  of  law 
not  chargeable  with  negligence.  The  court 
did  not  adopt  nor  reject  the  rule  sometimes 
held  that  a  chUd  under  the  age  of  7  years, 
and  therefore  by  express  law  Incapable  of 
committing  crime,  could  not  be  held  guilty  of 
contributory  neglig«ice.  Its  conclusion  was 
that  the  question  was  one  not  free  of  doubt, 
and  that  there  was  merit  in  both  the  arbi- 
trary determination  by  age  and  the  one  which 
made  mental  capacity  the  test.  The  court  in 
the  case  at  bar  left  it  to  the  Jury  to  say 
whether  the  boy  was  of  such  capacity  tliat  he 
could  be  charged  with  contributory  negli- 
gence and  in  doing  so  used  this  language: 

"It  appears,  that  the  boy  was  5  or  6  years 
of  age.  Yon  will  of  course  talce  that  into  con- 
sideration in  determining  whether  be  was  neg- 
ligent. A  child  of  such  tender  years  as  to  be 
incapable  of  exercising  any  judgment  or  discre- 
tion cannot  be  charged  with  contributory  negli- 
gence. But,  where  a  child  has  attained  such 
an  age  as  to  be  capable  of  exercising  his  judg- 
ment and  discretion  he  la  responsible  for  the 
exercise  of  such  a  degree  of  care  and  vigilance 
as  might  reasonably  be  expected  of  one  of  his 
age  and  mental  capacity.  Of  course,  the  plain- 
tiff in  1902  did  not  have  the  judgment  or  discre- 
tion of  an  adult  He  has  testified  as  to  what  be 
remembers  he  did  on  the  day  of  the  accident 
before  the  accident  happened.  He  has  tes- 
tified as  to  a  remark  Eilmer  Lamppi  made  to 
him  as  he  was  about  to  get  on  the  footboard 
of  the  tender,  and  the  answer  he  made.  He  has 
.testified  to  some  things  he  saw  and  some  ob- 
servations he  made  shortly  before  the  accident. 
Tuu  should  take  all  these  tilings  into  consid- 
eration, all  the  evidence  in  the  case  on  the  ques- 
tion and  determine  for  yourself  how  much  judg- 
ment and  discretion  the  boy  had  on  that  day, 
or  was  capable  of  exercising.  And,  if  ^ou  de- 
termine he  was  then  capable  of  exercising  any 
judgment  or  discretion,  hold  him  responsible 
for  the  exercise  of  such  degree  of  care  and 
vigilance  as  might  reasonably  l>e  expected  of 
one  of  his  age  and  mental  capacity." 

This  was  a  cautious  and  fair  preseutatiou, 
tf  the  question  of  the  negligence  of  the  boy. 
was  one  to  be  determined  on  the  basis  of 
mental  capacity.  A  majority  of  the  court 
are  of  the  opinion  that  the  trial  court  was 
right  in  leaving  the  question  of  contributory 
negligence  to  the  Jury.  The  boy,  if  some  of 
the  testimony  he  true,  knew  how  the  train 
was  to  move  out,  debated  where  he  would 
ride,  and  insisted  upon  riding  the  footboard. 
Instead  of  the  cowcatcher,  though  warned  of 
the  danger,  and  was  capable,  to  some  extent, 
of  exercising  Judgment,  care  and  discretion. 

[6]  6,  The  plaintiff  claims  that  the  father 
had  no  legal  right  to  make  a  settlement  of 
his  cause  of  action.  By  R.  L.  1905,  g  4060 
(O.  S.  1913,  §  7681),  a  father  is  given  the 
right  to  maintain  an  action  for  the  injury  of 
a  minor  child.  The  statute  further  provides 
that  if  no  such  action  be  brought  by  the  fa- 
ther or  mother  an  action  may  be  maintained 
by  a  guardian  ad  litem.  This  statute  has 
been  sustained  against  constitutional  objec- 
tion by  treating  the  father  substantially  as 


a  statutory  trustee.  liitbrop  t.  dehntte,  61 
Minn.  186,  63  N.  W.  498;  Hess  v.  Adamant 
Mfg.  Co..  66  Minn.  79,  68  N.  W.  774. 

In  many  cases  the  right  of  the  father  to 
EWttle  without  suit  brought  has  been  passed 
without  a  suggestion  of  lack  of  authority. 
In  Johnson  t.  Minneapolis,  etc.,  B.  Co.,  101 
Minn.  896,  112  N.  W.  634,  the  trial  court  in- 
structed the  jury  that  the  father  had  the 
right  to  settle  his  son's  claim  before  milt 
brought.  On  appead  this  court  stated,  after 
a  consideration  of  the  questloa  and  die  cita- 
tion of  authorities,  that  the  Instruction  was 
correct.  This  case  Is  clouded  by  a  Bogges* 
tion  In  the  later  caae  of  Picdana  t.  Dolatb, 
etc.,  Ry.  Co.,  102  Minn.  21,  112  N.  W.  885, 
that  it  was  assumed  in  the  Johnsop  Case 
that  the  parent  had  the  right  to  settle^  An 
examination  of  the  Johnson  Case  diows  that 
a  holding  such  as  was  stated  in  the  opinion 
was  unnecessary,  for  the  Jury  found  that  the 
settlement  made  by  the  father  did  not  in- 
clude his  son's  daim.  In  the  Plcdano  Case 
it  is  further  suggested  that  a  settlement  by 
the  father  without  the  approval  of  the  court 
is  not  necessarily  void ;  and  the  court  states 
that  it  knows  no  reason  why  such  a  settle- 
ment may  not  be  made,  and  this  brings  it 
back  to  the  holding  in  the  Johnson  Case. 
In  the  Picciano  Case  the  question  of  fraud 
was  involved.  The  point  now  being  consid- 
ered relates  to  the  authority  of  the  father  to 
settle,  not  to  a  question  of  fraud.  We  are 
content  to  hold  that  the  father  could  settle 
without  suit  brought,  and  without  the  approv- 
al of  the  court,  adopting  the  reasoning  of  the 
Johnson  Case.  It  is  understood  that  we  are 
not  speaking  of  the  effect  of  the  amendment 
made  by  Laws  1907,  c.  58. 

Several  questions  have  been  raised  which 
do  not  merit  detailed  discussion.  Some  of 
the  witnesses  testifying  as  to  the  release  tes- 
tified to  matters  which  were  clearly  enough 
conclusions.  The  same  is  true  of  some  tes- 
timony upon  the  part  of  the  plalntiCC  upon 
the  same  general  issue.  While  there  may 
have  been  error  in  these,  it  is  not  of  a  char- 
acter calling  for  a  new  trlaL 

There  is  a  claim  that  at  the  time  of  the 
boy's  injury  his  father,  having  seen  the  In- 
Jury,  signaled  the  trainmen  as  the  train  was 
approaching  him.  That  something  of  this 
kind  was  done  is  without  question.  The 
court  declined  to  submit  any  feature  of  it 
to  the  Jury.  We  are  unable  to  see  that  there 
was  anything  in  the  situation  demanding  It. 

We  have  gone  over  the  case  thoroughly, 
and  we  see  nothing  of  which  the  plaintiff 
can  make  Just  complaint  Giving  to  the 
plaintiff  the  most  favorable  interpretation  of 
the  facts,  there  was  never  much  in  his  case. 
It  was  tried  11^  years  after  the  accident, 
on  testimony  which,  had  it  been  fresh,  would 
have  been  inherently  weak,  and  in  face  of  a 
release  made  more  than  11  years  before,  and 
which  had  been  unchallenged  for  most  of 
that  period.    The  case  la  now  stale. 

Order  affirmed. 
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In  re  DAHIX3BBN. 

BOHOOIi  DI8T.  NO.  86,  MABSHAIiL  OOUN- 
TX.  et  aL  T.  SCHOOIi  DIBT.  NO.  31,  MAR- 
SHALL COVUTi,  et  aL    (No.  19208  [116].) 

(Supreme  Court  of  Mlimetota.    June  11,  1016.) 

(BvUaluM  Iv  the  Court.} 
SoBooia  AND  School  Dibtbicts  «=»36— En- 

UkBOEMBNT    OF    DiSTBICT— LANDS    CONTIOV- 
OU8  TO  IRCOBPOBATED  VIIXAOI!. 

Under  Gen.  St.  191S,  |  2677,  the  county 
board  may  enlarge  a  school  district,  having 
vholly  within  its  limits  an  incorporated  viUage 
of  the  character  specified  in  the  statute,  by  in- 
doding  lands  wholly  without  such  village,  but 
coatisnoua  to  the  district. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i  60Mi ;  Dec  Dig. 
<~''36.] 

Appeal  firom  District  Govrt,  Ifuahall  Ocnui- 
ty;    Andrew  Qrlndeland,  Judge. 

Petition  by  Frank  Dablgren  to  the  ooonty 
board  for  enlargement  of  a  school  district 
Proceeding  by  School  District  No.  31,  of 
MazBtaall  County,  to  take  certain  lands  from 
School  District  No.  86,  of  the  same  oonntr, 
and  attftdi  them  to  the  petitioning  district. 
From  the  board's  order  School  District  No. 
36  appealed  to  the  district  court.  Order  set 
aside,  and  District  No.  81  appeals.  Be- 
Tersed. 

A.  N.  Xk^strom,  of  Warren,  for  appellant 
jmuna  J.  Olaon,  of  Warren  (Charles  Loilng 
and  O.  A.  Yonagdulst,  both  of  Crookston,  of 
ooQiiMl),  for  leipondemt 

DIBBLIv  C.  This  la  a  proceeding  under 
G.  &  1913,  I  2677,  for  the  enlargement  of 
the  booBdarles  of  a  whool  district  In  Mar- 
shall county. 

The  proceedings  were  In  due  form  and  the 
question  presented  Involves  the  ccmstruatlon 
of  the  following  portion  of  section  2677: 

"Provided,  that  when  any  incorporated  bor- 
ough, village  or  city  of  seven  thousand  or  less 
inhabitants,  has  within  its  limits  a  school  dis- 
trict, however  organized,  or  is  wholly  or  partly 
included  within  the  boundaries  of  any  school 
district,  however  organized,  or  whenever  any 
such  school  district  shall  include  within  its 
boundaries  part  or  the  whole  of  any  incorpo- 
rated boroDgh,  village  or  city  of  seven  thousand 
inhabitants  or  lets,  the  boundaries  of  any  such 
district  or  districts  may  be  enlarged  or  changed 
BO  as  to  include  all  lands  within  the  corporate 
limits  of  such  borough,  city  or  village  or  so  as 
to  ittclode  lands  within  and  outside  of  such  in- 
corporated borongh,  city  or  village,  but  contigu- 
ous to  said  district    »    •    • " 

The  petition  was  made  by  school  district 
No.  31,  which  Includes  the  village  of  Alra- 
rado,  an  Incorporated  village  of  the  character 
Included  In  the  statute  Just  quoted.  It  pro- 
■poeed  to  take  certain  lands  from  school 
district  No.  36,  and  other  lands,  and  attach 
them  to  school  district  No.  31.  The  county 
board,  to  which  the  petition  Is  first  presented 
for  consideration,  made  Its  order  attaching 
certain  lands  in  school  district  No.  36,  and 
certain  other  lands. 


On  appeal  by  school  district  Na  $6  to  th* 
district  court,  the  court  directed  that  the 
order  of  the  county  board  be  vacated  in  so 
far  as  It  set  aside  lands  from  school  district 
No.  36  and  attached  them  to  school  district 
No.  31.  Judgment  was  entered  accordingly. 
District  31  appeals,  and  district  31  and  dis- 
trict 36  are  the  only  ones  affected  by  the 
appeal. 

The  section  calling  for  construction  pro- 
vides for  the  enlargement  of  a  district  in  the 
following  instances: 

(a)  When  a  village  of  the  character  speci- 
fied has  within  Its  limits  a  school  district, 
however  organized. 

(b)  When  the  village  Is  wholly  or  partly 
included  within  the  boundaries  of  any  8Cho<k 
district,  however  organized. 

(c)  Whenever  a  school  district  includes 
within  its  boundaries  the  whole  of  an  In- 
corporated Tillage  of  the  character  siiedfled. 

The  enlargement  may  be  made  as  follows: 

(d)  So  as  to  Include  all  lands  within  the 
corporate  limits  of  the  village. 

(e)  So  as  to  Include  lands  within  and  out- 
dde  of  the  village,  but  contiguous  to  the 
district 

School  district  81  Is  a  district  of  the  char- 
acter referred  to  In  "H"  and  "c,"  which  are 
different  statements  of  the  same  situation. 

The  enlargement  of  district  31  could  not 
be  made  under  "d,"  for  the  district  has  all 
the  lands  there  referred  to.  If  made  at  all.  It 
musft  be  under  "e." 

The  contention  «f  district  36  is  that  dis- 
trict 81  'Cannot  enlarge  under  "e,"  since  it  has 
all  the  lands  of  the  village,  and  If  it  enlarges 
ft  must  "Include  lands  within  and  outside 
of"  the  village. 

We  cannot  adopt  this  construction.  In  our 
judgment  tiie  enlarged  district  may  Include 
lands,  under  "e,"  either  within  or  outside  of 
the  village,  provided  such  lands  are  conttgo- 
ouB  to  the  district.  It  is  not  necessary  that 
both  lands  within  and  lands  without  the  vil- 
lage be  added,  tinder  the  construction  we 
give  lands  in  district  86  contiguous  to  district 
31  were  subject  to  annexation. 

We  understand  that  the  holding  of  the 
trial'  court  was  that  the  county  board  was 
without  jurisdiction  to  enlarge  district  81 
by  Including  any  lands  in  district  36,  though 
contiguous  to  district  31.  The  determlnatloa 
was  not  on  the  merits.  -  Upon  the  new  trial 
a>e  question  will  be  upon  the  merits. 

Jadgment  reversed. 


NELSON    T.   CARLSON.     (No.   192&5  [206].) 
(Supreme  Court  of  Minnesota.    June  18,  1915.) 

(Syllahiu  hv  tft«  Court.) 

Bbokeks  e=»86— Action  fob  Commissions— 
SuFnoraNCY  of  Evidence. 

This  is  an  action  to  recover  commission  on 
a  sale  of  land.  The  jury  by  its  verdict  foimd 
that  a  sale  was  negotiated,  conditional  at  first, 
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bat,  1>7  the  sabseqnent  words  and  conduct  of 

the  purchaser,  maturing  into  an  absolute  con- 
tract of  Bale,  that  plaintiff  was  the  procuring 
cause  of  the  sale  and  that  the  compensation 
agreed  upon  was  all  that  plaintifF  could  obtain 
for  the  land  over  a  certain  fixed  price.  The  evi- 
dence is  sufficient  to  sustain  this  verdict.  No 
other  question  is  involved  in  the  case. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {§  116-120;    Dec.  Dig.  $s»86.] 

Appeal  from  District  Court,  Renville  Coun- 
ty;  G.  E.  Qvale,  Jndge. 

Action  by  B.  E.  Nelson  against  Edwin  Carl- 
son. From  an  adverse  order,  defendant  ap- 
peals.   Affirmed. 

J.  M.  Freeman,  of  Olivia,  for  ai^iellant.  L. 
D.  Barnard,  of  Renville,  and  Bert  O.  Loe,  of 
Granite  Falls,  for  respondent 

UAI/LAM,  J.  There  is  no  questlMi  of  lavr 
In  this  case.  The  only  question  Is  as  to-  the 
sufficiency  of  the  facts  to  sustain  the  verdict 
Plaintiff  brings  this  action  to  recover  a  com- 
mission alleged  to  be  due  him  on  a  sale  of 
land.  Defendant  owned  a  half  section  of 
land  in  ReuvlUe  county.  In  November,  1913, 
he  Usted  the  land  for  sale  with  Skalbeck  & 
Odegaard  of  Sacred  Heart,  giving  them  an 
exclusive  contract  for  3Q  days  at  $95  an  acre 
net  to  defendant,  the  'agents  to  have  all  they 
could  get  over  that  amount  Skalbeck  & 
Odegaard  enlisted,  the  services  of  plaintiff, 
but  none  of  them  made  a  sale  within  the  30 
days.  About  the  time  the  30  days  expired, 
plaintiff  and  defendant  had  a  conversation. 
The  substance  of  the  conversation  Is  in  dis- 
pute. Plaintiff  testified  that  defendant  told 
him  to  go  ahead  and  sell  the  land  himself  on 
the  same  terms  as  the.  Skalbeck  &  Odegaard 
contract  and  that  "anything  that  I  got  over 
$85  would  be  mine."  Defendant  denies  this 
and  testified  that  he  told  plaintiff  that  the 
price  was  thereafter  $100  an  acre  net.  The 
fact  is  undisputed  -  that  plaintiff  continued 
thereafter  In  Ills  efforts  to  sell  this  land,  and 
on  January  29th,  took  one  W.  H.  Beacom,  an 
Iowa  farmer,  out  to  the  farm  for  that  pur- 
pose. After  negotiations  extending  through 
the  whole  afternoon  and  evening,  until  1 
o'clock  in  the  morning,  and  again  through  the 
next  forenoon,  an  agreement  was  reached  and 
plaintiff,  defendant  and  Beacom  went  to 
Sacred  Heart  and  had  the  agreement  reduced 
to  writing.  The  writing  could  not  be  pro- 
duced and  its  terms  are  in  dispute.  Plaintiff 
and  Beacom  testified  it  was  a  contract  of  sale 
of  the  land  for  $100  an  acre  with  a  provision 
that  if  Beacom  was  not  satisfied  with  the 
farm  by  July  1st  he  might  "pay  him  $1,500 
for  the  use  of  the  farm  for  the  first  year  and 
quit"  Defendant  contends  it  was  a  lease 
with  an  option  to  buy.  There  is  evidence  that 
on  the  2d  day  thereafter  Beacom  told  defend- 
ant that  he  was  going  to  take  the  land  and 
that  at  that  time  he  transferred  his  Interest 
in  this  contract  to  Skalbeck  and  others  at  an 
advance  of  $500.  After  some  negotiation  the 
original  Beacom  contract  was  canceled  and 


destroyed  and  a  new  contraction  sale  made 
between  defendant  and  tiie  parties  to  whom 
Beacom  had  transferred  his  contract  The 
jury  found  that  plaintiff  was  entitled  to  re- 
cover the  amount  realized  over  $95  an  acre, 
namely  $1,600,  and  returned  a  verdict  accord- 
ingly. 

The  evidence  is  undisputed  that  plaintiff 
was  the  procuring  cause  of  the  contract  with 
Beacom,  and  the  evidence  is  sufficient  to  sus- 
tain a  finding  that  this  contract  was  a  con- 
tract of  sale,  conditional  at  first,  but  later  by 
the  words  and  conduct  of  Beacom  maturing 
into  an  absolute  contract  of  sale.  If  there 
were  no  special  agreement  as  to  compensation 
and  this  were  an  action  by  plaintiff  to  re- 
cover on  a  quantum  meruit  the  case  would 
give  little  trouble.  But  both  plaintiff  and  de- 
fendant claim  an  express  agreement}  was 
made. 

Defendant's  dalm  la  that  when  plaintiff 
brought  his  customer  out  to  the  farm  defend- 
ant told  plaintiff  that  his  price  was  $100  an 
acre  net  and  that  plaintiff  forthwith  told  his 
customer,  "This  farm  will  cost  you  $100  an 
acre,"  and  that  plaintiff  told  defendant: 

"If  yon  can  make  a  deal  with  Mr.  Beacom 
OB  this  farm,  I  don't  claim  any  commission  be- 
cause my  time  is  ,up ;  if  you  see  fit  to  give  me 
something  you  can  do  go ;  if  not,  it  is  aU  right; 
but  I  thought  I  would  bring  him  over  anyhow. 

This  evidence  Is  all  denied  by  plaintiff. 
There  Is  evidence  that  plaintiff  had  other 
land  in  the  neighborhood  on  his  list  for  sale, 
presumably  for  a  compensatiour  and  whldi 
land  he  contemplated  offering  to  Beacom,  if 
he  did  not  make  a  sale  to  him  of  defendant's 
land.  We  think  the  jury  was  not  obliged  to 
acc^t  the  story  of  defendant  that  Oils  land 
agent  was  working  for  nothing  except  as  de- 
fendant might  see  fit  to  pay.  Tet  defendant 
offers  us  no  theory  on  which  any  compensa- 
tion could  be  computed  and  there  is  no  basis 
of  compensation  suggested  by  any  other  evi- 
dence in  the  case,  except  the  evidence  of 
plaintiff  that  the  land  was  listed  with  him  at 
the  same  price  as  it  had  previously  been  list- 
ed with  Skalbeck  and  Odegaard,  namely  $99 
an  acre  net  to  defendant  This  evidence  the 
jury  believed  true.  There  Is  some  evidence 
that  tends  to  cast  doubt  on  the  probability  of 
plaintiff's  story ;  for  example,  defendant  stat- 
ed that  he  had  recused  an  offer  of  $97.50  an 
acre  for  .the  land  from  Mr.  Skalbedc,  and  it  is 
urged  that  if  such  were  the  case  it  is  inher- 
ently improbable  that  defendant  would  con- 
tinue a  listment  with  plaintiff  at  $95  an  aci;e 
net  But  this  statement  of  defendant  Is  un- 
corroborated. His  counsel  called  Skalbeck 
to  the  stand  but  did  not  question  him  on  this 
point  It  is  also  contended  that  during  the 
negotiation  with  Beacom  defendant  held  al- 
together too  stoutly  to  his  price  of  even  $100 
an  acre  fot  one  who  was  simply  holding  out 
to  insure  his  agent  a  full  commission,  but  we 
do  not  consider  this  circumstance  at  all  de- 
cisive.   The  conduct  of  the  negotiation  was 


«=3For  otber  case*  lea  sam*  topic  and  KBT-NtniBBR  In  all  Kay-I^umbere^  DigesU  and  ladezei 

Digitized  by  VjOOQIC 


mioi) 


UcVOmUMJj  r.  OEaOAOD,  M.  ft  ST.  BA.UI{  BT.  00. 


asfS 


In  the  hands  of  plaintiff  aitd  it  ^aa  he  who 
"did  the  most  of  the  talking."  We  are  clear- 
ly of  the  opinion  that  plaintlfTs  contention 
finds  sufficient  support  In  the  evidence  so  that 
the  verdict  In  his  favor  should  not  be  set 
aside. 
Order  affirmed. 


McDonnell  t.  Chicago,  m.  &  st.  pattl 

KY.  CO.     (No.   19273  [181].) 
(Supreme  Court  of  Minnesota.    Jane  18^  IdlK,) 

(ByllalMi  by  the  Court.) 

1.  Belease  «=57— Mental  Capacitt— Stjt- 
KciENCY  OF  Evidence. 

Evidence  considered,  and  held  to  sustain  a 
finding  of  the  Jury  tliat  a  settlement  and  release 
of  the  cause  of  action  was  not  Invalid  because 
of  want  of  mental  capacity  on  the  part  of  plain- 
tiff. 

[Ed.  Note. — BV>r  otiier  cases,  see  Belease, 
Cent.  IHg.  {{  106-108;   Dee.  Dig.  «s>57.] 

2.  Relkabe  «s968  —  B'saud  —  Undue  IntlV' 
xircb— submisbidn  ov  issttm— bvidbnce. 

The  evidence  did  not  require  the  trial  court 
to  submit  to  the  jury  the  question  whether  the 
release  was  procured  by  fraud  or  undue  influ- 
ence. 

[Ed.  Note.— For  other  eases,  see  Belease, 
Cent.  Dig.  §i  10^114;   Dec  Dig.  «B»e8.] 

3.  iNSXBUOnONB. 

There  was  no  prejudicial  wror  in  the 
court's  instructions  to  the  jury. 

Appeal  from  District  Court,  Hennepin 
County;    Horace  D.  Dickinson,  Judge. 

Action  by  Patrick  McDonnell  against  the 
Chicago,  Milwaukee  &  St.  Paul  Railway 
Company.  Verdict  for  defendant,  and  from 
an  adverse  order,  plaintiff  appeals.    Affirmed. 

Orln  M.  Oulman  and  Francis  6.  Hart,  both 
of  Minneapolis,  for  appellant.  F.  W.  Root 
and  Nelson  J.  Wilcox,  both  of  Minneapolis, 
for  respondent 

BTJNN,  J.  In  February,  1»11,  plalntlft, 
while  In  the  employ  of  the  Chicago,  Milwau- 
kee &  Puget  Sound  Railway  Company  as  a 
freight  clerk  and  car  sealer  at  the  town  of 
Mcintosh,  S.  D.,  received  personal  Injuries 
In  a  collision  between  a  switch  engine  upon 
which  be  was  riding  and  a  freight  train. 
January  1,  1913,  defendant  assumed  the  lia- 
bilities of  the  Puget  Sound  Company.  Xbls 
action  was  begun  after  that  date  to  recov- 
er damages  for  the  Injuries  received,  the 
complaint  alleging  negligent  operation  of  the 
train  that  collided  with  the  switch  engine. 
Among  the  defenses  pleaded  was  that  of  a 
settlement  and  release  in  September,  1911. 
The  reply  alleged  that  plaintiff  did  not  know 
what  he  was  doing  when  he  signed  the  re- 
lease, and  that  the  Puget  Sound  Ck>mpany, 
taking  advantage  of  his  c<Adltlon,  fraudu- 
lently procured  his  signature. 

The  issue  as  to  the  validity  of  the  release 
and  the  issues  of  negligence,  contributory 
iieglUfence  and  assumption  of  risk  were  snb- 
jnltted  to  the.  Jury.    A  verdict  for  the  defend- 


ant was  rendered.  In  answier-to  a  special 
question  submitted,  the  jury  found  that  the 
settlonent  and  release  was  not  Invalid  be- 
cause of  the  mental  incapacity  of  plaintiff. 

Plaintiff  assigns  as  error  several  of  the  In- 
structions given  by  the  trial  court  to  the 
Jury.  He  complains  that  it  was  error  to 
submit  the  question  of  defendant's  negligence 
and  that  the  instructions  as  to  C(Hitrlbutory 
negligence  and  assumption  of  the.  risk  were 
erroneous  In  various  particulars.  Manifest- 
ly any  errors  in  the  charge  on  these  ques- 
tions were  without  prejudice  to  plaintiff  un- 
less It  first  be  held  that  there  was  prejudi- 
cial error  in  the  Instiuctlons  submitting  the 
question  of  settlement  and  release.  This  Is 
the  feature  of  tha  case  to  which  we  must 
first  direct  our  attentioiL 

[1]  It  is  not  claimed,  as  we  understand 
the  brief  and  argument  of  counsel  for  plain- 
tiff, that  the  evidence  does  not  sustain  the 
finding  of  the  Jury  that  tltere  was  no  want 
of  mental  capacity  In  the  plaintiff  that  made 
the  release  of  no  effect.  The  chief  conten- 
tion Is  that  the  court  did  not  submit  the  ques- 
tion of  fraud  or  "undue  Influence"  In  pro- 
curing the  settlement.  Plaintiff  was  paid  the 
sum  of  |2,5(X),  and  executed  a  formal  release. 
Of  this  sum  he  deposited  $1,100  to  his  own 
credit  in  a  local  bcmk,  took  a  certificate  of 
d^Malt  for  the  same  amount  In  fftvor  of  Ats 
wife,  and  $300  in  cash.  Assuming  as  we 
must  from  the  fladlng  of  the  Jury,  «fl  well 
as  from  the  evidence,  that  plaintiff  was  men- 
tally sound  when  the  settlement  was  made, 
and  conceding  that  fraud  or  undue  influence 
was  properly  pleaded  and  that  the  issue  was 
not  sutHDitted  by  the  trial  court,  the  question 
before  us  is  whether  there  was  any  evidence 
that  made  this  a  question  for  the  jury. 

[2, 3]  There  was  no  confidential  relation 
between  the  parties.  They  were  dealing  at 
arm's  length.  There  was  therefore  no  pre- 
sumption of  undue  influence;  the  burden 
was  upon  plaintiff  to  show  that  the  will  of 
another  was  substituted  for  his  own;  that 
the  release  was  not  his  own  voluntary  act, 
was  procured  by  force  or  coercion,  destroy- 
ing free  agency,  or  by  fraudulent  representa- 
tions. We  have  searched  the  record  In  vain 
for  any  tangible  evidence  to  sustain  the 
charge  of  undue  influence  or  fraud  in  pro- 
curing this  settlement.  It  is  pointed  out 
that  the  claim  agent  who  negotiated  with 
plaintiff  represented  that  the  company  was 
not  liable,  and  stated  his  reasons  for  this 
conclusion,  some  of  which  may  probably 
have  been  untenable,  and  represented  that 
he  was  using  his  influence  to  procure  the 
best  settlement  possible,  when  as  a  matter 
of  fact  he  was  using  every  effort  to  settle 
the  claim  at  the  lowest  figure  he  could,  and 
further  stated  that  if  plaintiff  would  go  to 
school  and  get  a  good  education  he  would 
see  that  he  got  a  positlcm.  There  is  nothing 
in  all  this,  or  in  any  other  evidence  that  we 
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are  able  to  find,  that  fnrnlshea  any  basis  for 
the  claim  tbat  there  was  any  fraud  of  un- 
due Influence.  The  amount  was  a  very  sub- 
stantial one,  and  plaintiff  did  not  have  to 
divide  It  with  a  lawyer.  Perhaps  It  was  not 
entirely  adequate  In  view  of  the  character  of 
the  Injuries,  but  it  was  plainly  a  very  fair 
settlement  In  view  of  the  fact  that  It  saved 
plalntUf  from  the  expenses  of  a  lawsuit  and 
from  taking  the  chances  of  a  failure  to  re- 
cover anything.  We  need  hardly  say  that 
the  law  favors  the  settlement  of  controver- 
sies, or  refer  to  the  rule  as  to  the  character 
or  weight  of  evidence  necessary  to  set  aside 
a  solemn  release  on  the  ground  of  fraud. 
We  hold  that  there  was  no  evidence  that 
required  the  trial  court  to  submit  this  ques- 
tion to  the  Jury.  Nor  do  we  find  any  error 
In  the  instructions  submitting  to  the  jury 
the  question  of  the  validity  of  the  release. 
As  the  evidence  Is  plainly  sufficient  to  sus- 
tain the  finding  of  the  jury  on  this  question, 
it  follows  that  errors,  if  any  there  were,  In 
the  Instructions  on  the  other  Issues,  were  not 
prejudicial  and  are  not  ground  for  reversal. 
The  release  stands  and  effectively  bars  re- 
covery in  this  action. 
Order  affirmed. 


W.  8.  OONBAD  CO.  y.  ST.  PAUI.  CITY  KT. 

CO.     (No.  19281  [196].) 
(Soprene  Court  of  Minnesota.    June  18, 1915.) 

(Byttabut  by  the  Court.) 

1.  Street    Railboadb    ®=3ll4  —  Colusion 

WITH     AUTOMOBru;  —  NEQUOENCB  —  StTFFI- 
CIENGT  OF   EVIDEMOB. 

The  evidence  is  held  sufficient  to  justify  a 
verdict  findinp  that  the  defendant  was  negli- 
gent in  operating  a  street  car,  and  that  tiie  driv- 
er operating  ttie  plaintiff's  auto  whicti  collided 
with  the  street  car  was  not  negligent. 

[Ed.  Note.— For  other  cafiea,  see  Street  Hall- 
roads.  Cent  Dig.  |i  238-250;  Dec.  Dig.  <$=> 
114.] 

2.  Damages  €=»174— AtrrowoBiLE— Documen- 
TABT  Evidence  —  Receipted  Biix  fob  Re- 
pairs. 

The  parties  adopted  as  the  measure  of  dam- 
ages the  reasonable  cost  of  repairing  the  auto 
plus  the  reasonable  value  of  a  substitute  dur- 
ing the  period  necessary  for  repair.  It  is  held 
that  the  introduction  of  a  receipted  bill  for  re- 
pairs was  error;  and  that  the  evidence  offer- 
ed in  connection  therewith  furnished  do  basis 
upon  which  to  rest  a  verdict  fixing  damages. 

[Rd.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  462-467;   Dec.  Dig.  «=»174.] 

8.  Trial  «=»79— Receptiow  or  X<tidbno»— 
feECIFIC  Objbctiows. 

Counsel  for  the  defendant,  though  often 
using  only  the  general  objpction  without  stat- 
ing the  specific  ground,  sufBciently  advised  the 
court  of  the  point  of  tiie  objection. 

[Ed.  Note.— For  other  canes,  see  Tttal,  Cent 
Dig.  {  192;   Dec,  Dig.  «=»79.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  John  W.  Flnehout,  Judge. 

Action  by  the  W.  S.  Conrad  Company 
against  the  St  Paul  City  Railway  Company. 
Prom  denial  of  alternative  motion  for  judg- 


ment or  for  new  trlM,  aefbndant  appeals. 
Reversed. 

W.  D.  Dwyer,  of  St  Paul,  for  appellant 
Holliban  &  Ryan,  of  St  Paul,  for  respond- 
ent 

DIBELL,  O.  Action  by  plaintiff  to  recover 
damages  for  injnries  to  Its  automobile  sus- 
tained in  a  collision  with  a  street  car  of  the 
defendant  The  plaintiff  dalmed  general 
damages  In  the  sum  of  $218  and  special  dam- 
ages In  the  sum  of  $106,  a  total  of  $824,  and 
this  was  the  amount  of  the  verdict  The  de- 
fendant appeals  from  the  order  denying  its 
alternative  motion  for  Judgment  or  for  a 
new  trial. 

[1]  1.  The  accident  occurred  at  the  Inter- 
section of  Seventh  and  Cedar  streets  In  the 
city  of  St  Paul.  The  street  car  was  going 
westerly  on  the  northerly  track  and  made  a 
turn  to  the  north  into  Cedar.  The  plaintiff's 
automobile  was  following  and  the  collision 
occurred  at  the  comer  of  the  two  streets. 
The  place  was  one  of  peculiar  danger  when 
a  street  car  turned  from  Seventh  Into  Cedar 
with  an  auto  following.  The  defendant  knew 
all  about  It  The  auto  driver  knew  some- 
thing about  it  Upon  a  consideration  of  the 
evidence  we  conclude  that  the  qnestioa  of 
the  defetidant's  negligence  and  of  the  plain- 
tiff's contributory  negligence  were  questions 
for  the  jury ;  and  the  facts  Involved  are  not 
of  a  character  to  make  worth  while  their  de- 
tailed narration. 

[2]  2.  The  parties  adojpted  as  the  measure 
of  damages  the  reasonable  cost  of  repairing 
the  anto  plus  the  reasonable  value  of  a  sub- 
stitute during  the  period  necessary  for  re- 
pair. 

A  receipted  duplicate  bill  showing  the  pay- 
ment of  $218  by  the  plaintiff  for  repairs  was 
received  in  evidence.  This  did  not  prove 
value  nor  amount  There  was  no  competent 
proof  of  the  reasonable  cost  of  making  the 
repairs,  nor  of  their  necessity,  nor  of  the 
time  reasonably  consumed.  Whether  the 
time  consumed  was  reasonable  bore  directly 
upon  the  amount  recoverable  for  a  substitute. 
The  defendant  was  without  opportunity  to 
cross-examine  upon  any  of  these  points.  A 
correct  result  was  not  to  be  expected  from 
such  a  trial  and  it  did  not  come. 

li]  3.  Counsel  for  the  plaintiff  Insists  that 
counsel  for  the  defendant  waived  his  objec- 
tions to  certain  Incompetent  evidence,  gener- 
ally In  the  nature  of  hearsay,  because  he  did 
not  make  specific  objections  to  it  The  rec- 
ord hardly  sustains  this  view.  Counsel  for 
the  defendant  was  continuously  insistent 
that  the  damages  must  be  proved  by  legal 
evidence.  The  case  Is  not  at  aD  like  Larson 
V.  Anderson,  122  Minn.  89,  141  N.  W.  847,  or 
Graves  v.  Bonness,  97  Minn.  278,  107  N.  W. 
163,  where  the  objection  was  wholly  general 
with  no  reference  to  a  specific  point  Here 
It  was  over  and  over  a^ln  brought  to  the 
attention  of  the  court  that  the  evidence  be- 
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tag  offered  was  Improper  and  tbe  spedflc  er- 
ror in  It  was  given.  Counsel,  It  is  true,  did 
not  make  a  specific  objection  to  every  item 
of  erroneous  evidence  offered,  but  the  court 
and  opposing  counsel  were  well  apprised  of 
his  precise  claim. 
Order  reversed. 


STATE  ex  rd.  SMITH,  Atty.  Gen.,  ▼.  VIL- 
LAGE OF  ISLAND  LAKE  et  aL 
(No.  19218  (25].) 
(Supreme  Court  of  Minnesota.    Jane  18,  1915.) 

(SyUahut  hy  the  Court.) 
L  MUNICIPAI.  COBFOBATIONS  9=>5— •IKOOBPO- 

BATioN  OF  ViixAG-B— Resident  Population. 
Gen.  St.  1894,  %  1200,  as  amended  by  chap- 
ter 208,  Laws  1903,  providing  for  the  incorpora- 
tion of  certain  villages,  contemiilatea  and  re- 
jiuires  that  the  necessary  population  to  author- 
ize incorporation  should  be  composed  of  actual 
residents  in  the  territory,  those  having  a  fixed 
abode  therein,  and  to  exclude  those  temporarily 
sojourning  therein. 

[£:d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  'i ;   Dec.  Dig.  9=35.] 

2.  Municipal  Gobpobations  <8=!»R— Incobpo- 

BATION  or  VlLLAOSS  —  RESIDENT  POPULA- 
TION. 

In  determining  such  population,  laborers 
temporarily  employed  at  lumber  camps  cannot 
be  included. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  3;   Dec.  Dig.  «=>5.] 

3.  Municipal  CoBPOBATioNa  d=»18— Incob- 
poBATioN  of  Villaqb  —  Rioht  to  Attack 
Leoautt. 

No  facts  are  presented  to  justify  the  con- 
clusion that  the  state  is  estopped  to  call  in 
question  the  legality  of  the  incorporation  of  the 
village  of  Island  Lake,  in  Beltrami  county. 
State  V.  VUUge  of  Harris,  102  Minn.  340,  113 
N.  W.  887,  13  L.  R.  A.  (N.  8.)  633,  12  Ann. 
Cas.  260,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||{  41-44;  Dec.  Ing. 
€=>ia.] 

Appeal  from  District  Court,  Beltrami 
County;   C.  W.  Stanton,  Judge. 

Quo  warranto  by  tbe  State,  on  the  rela- 
tion of  Lyndon  A.  Smith,  Attorney  General, 
against  the  VlUage  of  Island  Lake.  From 
a  judgment  for  relator,  defendants  appeal. 
Affirmed. 

Henry  Funkley,  of  Bemidji,  for  appellants. 
I^-ndon  A.  Smith,  Atty.  Gen.,  pro  se. 

BROWN,  C.  J.  Proceeding  In  quo  war- 
ranto for  the  dissolution  of  the  village  of 
Island  Lake,  In  Beltrami  county,  In  which 
Jud^ent  of  dissolution  was  ordered  and 
entered,  and  respondents  appealed. 

The  facts  are  short  and  as  follows:  On 
November  13,  1905,  a  petition  signed  by  25 
persons  residing  In  the  territory  sought  to 
be  Incorporated  as  a  village  was  presented 
to  the  board  of  county  commissioners  of 
Beltrami  county,  praying  for  the  incorpora- 
tion of  the  territory  therein  described  as  the 
village  of  Island  Lake.  The  prayer  of  the 
petition  was  granted,  and  by  proper  resolu- 


tion the  incorporation  of  the  village  duly  de- 
clared. The  proceedings  were  had  under 
the  provisions  of  section  1200,  O.  S.  1894,  as 
amended  by  chapter  208,  Gen.  Laws  1903. 
An  election  was  subsequently  held,  at  whldi 
officers  were  chosen,  and  the  village  there- 
upon assumed  and  entered  upon  the  dUh 
charge  of  the  functions  Incident  and  per- 
taining to  municipal  corporations.  The  ter- 
ritory so  included  within  the  village  was 
sparsely  settled,  lying  south  of  Red  Lake, 
and  is  four  miles  long  by  three  miles  wide, 
containing  7,600  acres  of  land,  only  15  of 
which  was  platted  into  town  lots.  In  De- 
cember following  the  incorporation  the  plat- 
ted part  of  tbe  village  contained  19  persons, 
men,  women,  and  children,  and  Its  present 
population  Is  12,  5  adults  and  7  children. 
It  never  contained  more  than  eight  buildings, 
only  five  of  which  now  remain;  one  thereof 
being  the  village  jail.  The  population  of  the 
whole  territory  never  exceeded  62  persons, 
though  at  the  date  of  the  incorporation  many 
laborers  were  employed  at  lumber  camps 
within  the  district;  but  their  presence  was 
temporary,  during  the  logging  season,  and 
they  had  no  actual  residence  therein.  Im- 
mediately following  the  Incorporation  and 
election  of  ofBcers,  several  saloon  licenses 
were  issued,  and  tbe  roadhouses  thus  estab- 
lished, perhaps  more  properly  termed  indus- 
tries, were  continued  from  year  to  year,  and 
the  license  fees  therefrom  supplied  the  only 
revenue  with  which  to  defray  the  village  ex- 
penses. No  village  taxes  were  ever  levied, 
assessed  or  collected.  Of  tbe  saloon  license 
fees  paid  Into  the  village  treasury,  $90  were 
paid  to  the  state  as  and  for  the  2  per  cent, 
inebriate  asylum  or  liquor  license  tax  stat- 
ute. 

The  contention  of  the  Attorney  General 
was  that  the  incorporation  of  the  village  was 
fraudulently  obtained,  that  It  never  con- 
tained the  necessary  population,  and  for  that 
reason  should  be  dissolved.  The  trial  court 
sustained  this  contention. 

[1,2]  It  Is  contended  by  appellants  In  this 
court  that  the  laborers  In  tbe  lumber  camps 
were  properly  included  in  determining  the 
"resident  population,"  and  that  by  including 
them  therein  the  territory  Incorporated  con- 
lained  the  necessary  population  of  140.  Ap- 
pellants' contention  should  not  be  sustained. 
The  purpose  of  the  statutes  providing  for 
the  Incorporation  of  small  villages  is  to  fur- 
ther the  Interests,  and  for  the  better  protec- 
tion, of  those  actually  residing  and  having  a 
fixed  abode  within  the  territory  Incorporated, 
and  not  for  the  benefit  of  those  who  may  be 
temporarily  sojourning  therein.  In  this  par- 
ticular case  there  were  In  fact  only  52  actual 
residents  within  the  territory.  The  laborers 
at  the  lumber  camps  were  there  temporarily, 
during  the  logging  season,  and  cannot  be  In- 
cluded to  make  up  the  necessary  population, 
for  they  cannot  be  considered  or  treated  as 
residing  in  the  territory  within  the  meaning 
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of  the  statute  These  facts  do  not  appear  to 
have  been  called  to  the  attention  of  the 
board  of  county  commissioners  at  the  time 
the  petition  for  incorporation  was  presented, 
and  the  act  of  incorporation  without  the  nec- 
essary population  was  unauthorized  and  Il- 
legal. 

[3]  Appellants  also  contend  that  since  the 
TiUage  paid  the  inebriate  asylum  tax  the 
state  Is  estopped  to  question  the  legality  of 
the  incorporation.  The  contention  is  not 
sound.  The  case  of  State  v.  Village  of  Har- 
ris, 102  Minn.  340, 113  N.  W.  887,  13  L.  R.  A. 
(N.  S.)  533,  12  Ann.  Cas.  260,  is  not  In  point 
The  license  tax  was  paid  to  the  state  audi- 
tor, and  be  was  wholly  without  authority  to 
refuse  it;  nor  could  he  determine  the  legal- 
ity of  the  organization  proceedings,  had  the 
facts  been  presented  to  him.  No  recognition 
of  the  Tillage  has  been  made  by  legislation, 
or  by  taxation  by  the  state  authorities,  and 
no  evidence  was  presented  showing  that 
with  knowledge  of  the  facts  either  executlre 
or  legislative  department  of  the  state  has 
dealt  with  the  village  as  such.  No  other 
facts  are  shown  to  justify  an  application  of 
the  rule  applied  in  the  Harris  Case. 

Judgment  affirmed. 


STATE  V.  LANDY.     (No.  19306  [14].) 
(Supreme  Court  of  Minnesota.    June  18,  1915.) 

(Bvllabu$  hy  the  Court.) 

Libel  and  Slandeb  9=9lO— Libelous  Pub- 
lication—Politicai,  Backing  of  Cobpoba- 

TION. 

A  publication  stating  that  a  candidate  for 
office  has  the  backing  of  certain  corporations 
in  the  state  that  are  not  in  sympathy  with 
the  masses  is  not  per  se  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  g§  41,  91-96;  Dec.  Dig.  (S=» 
10.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;  Grler  M.  Orr,  Judge. 

J.  R.  Landy  was  indicted  for  llbeL  The 
court  in  overruling  a  demurrer  to  the  indict- 
ment certified  the  question  as  of  grave  doubt, 
and  defendant  appeals.    Reversed. 

J.  M.  Freeman,  of  Olivia,  for  appellant. 
Lyndon  A.  Smith,  Atty.  Gen.,  and  Richard  D. 
O'Brien,  Co.  Atty.,  of  St  Paul,  for  the  State. 

HOLT,  J.  In  overruling  a  demurrer  to  the 
indictment  for  libel  the  court  certified  the 
question  as  of  gta.Ye  doubt  Defendant  ap- 
peals. 

The  Indictment  Is: 

"J.  R.  Landy  is  accused  by  the  grand  jnry 
of  the  county  of  Ramsey  by  this  indictment  of 
the  crime  of  criminal  libel,  committed  as  fol- 
lows: The  said  J.  R.  Landy  on  tlie  4th  day 
of  June,  A.  D.  1914,  at  the  city  of  Saint  Paul 
in  said  county,  then  and  there  being,  did  wrong- 
fully, unlawfully  and  maliciously,  publish 
in  a  newspaper  called  the  Olivia  Times,  the  fol- 
lowing libel  of  and  concerning  one  Daniel  W. 
liswler,  to  wit:   'The  Democrats  of  this  county 


should  bear  in  mind  that  there  is  s  contest  on 
in  the  party  for  Governor  between  D.  W.  Law- 
ler  and  Congressman  Hammond,  and  it  behooves 
them  to  turn  out  to  the  primaries  and  express 
their  choice.  It  is  important  that  Mr.  Ham- 
mond_  be  nominated,  for  two  reasons,  namely, 
that  if  nominated,  he  has  an  excellent  chance  of 
election  and  also  because  he  is  by  far  the  ablest 
and  best  qualified  man  to  fill  that  important  po- 
sition now  before  the  people.  Lawler  has  the 
bacliing  of  certain  corporations  in  the  state  that 
are  not  in  sympathy  with  the  masses  and  bis 
candidacy  should  not  appeal  to  the  rank  and 
file  of  the  party.  Let  the  Democrats  boost  for 
Hammond  and  bring  forward  its  strongest  man 
for  the  office  of  Governor.' 

"That  said  publication  hereinbefore  set  out 
exposed  said  Daniel  W.  Lawler  to  hatred,  con- 
tempt, and  ridicule,  and  caused  said  Daniel  W. 
Lawler  to  be  shunned  and  avoided,  and  had  a 
tendency  to  injure  said  Daniel  W.  Lawler  in 
his  reputation,  business,  and  occupation,  said 
newspaper  the  Olivia  Times  being  then  and 
there  circulated  in  the  county  of  Ramsey  and 
state  of  Minnesota,  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  of 
Minnesota." 

There  are  no  allegations  by  way  of  Induce- 
ment. Hence  no  inferences,  other  than  those 
drawn  by  the  ordinary  fair-minded  readers 
from  the  tone  and  language  of  the  article  it- 
self, are  to  be  indulged  in.  Neither  in  dvll 
nor  in  criminal  libel  is  the  libelous  charact»' 
of  the  article  to  be  tested  by  the  interpreta- 
tion placed  thereon  by  the  exceptional  kindly- 
disposed  who  are  ever  alert  to  protect  the 
good  name  and  fame  of  others  by  thought 
and  deed,  nor  by  that  larger  class  who  read 
every  publication  with  eager  desire  to  0nd 
some  reflection  or  calumny  against  their  fel- 
low men.  It  is  not  claimed  that  the  article 
by  Insinuation,  or  otherwise,  charges  Mr. 
lAWler  with  any  wrongdoing  or  the  violation 
of  law;  nor  do  we  think  It  fairly  open  to 
such  construction.  The  suggestion  is  made 
that,  since  Mr.  Lawler  is  said  to  "have  the 
backing  of  certain  corporations  in  the  state 
that  are  not  in  sympathy  with  the  masses," 
it  is  to  be  inferred  that  the  backing  was  ob- 
tained at  Mr.  Lawler's  solidtation,  or  that 
he  courted  or  acquiesced  in  a  questionable  or 
unlawful  support;  a  corporation  not  being 
permitted  to  aid  a  political  candidatfc  Sec- 
tions 592  and  631,  G.  S.  1913.  We  think  this 
is  a  strained  and  sinister  Interpretation  not 
permissible  in  either  criminal  or  civil  libel 
suits.  Newspapers  may  still  be  permitted  to 
express  an  opinion  upon  the  merits  of  opi)08- 
ing  candidates  for  political  office  and  upon 
the  influence  supporting  them.  And,  perhaps, 
it  is  still  allowable  to  surmise  that  corpora- 
tions are  not  yet  Indifferent  to  the  success  of 
politioal  candidates,  in  spite  of  the  stringent 
enactments  to  keep  them  absolutely  dormant 
in  that  respect  If  so,  we  do  not  discover 
anything  unlawful  or  wrongful  in  the  article 
published.  If  "backing"  means  a  violation 
of  law  by  the  certain  corporations  referred 
to,  we  still  think  the  fair  reading  of  the  arti- 
cle does  not  warrant  the  Inference  that  such 
backing  was  even  acceptable  to  Mr.  Lawler, 
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to  say  nofblng  of  l»eing  by  bis  ppocnrement  or 
request.  There  Is  then  nothing  which  tends 
to  expose  Mr.  Lawler  to  public  hatred,  con- 
tempt, or  ridicule.  Corporations  are  public 
necessities,  are  creatures  of  the  law,  and  not 
per  se  odious.  We  are  constrained  to  hold 
the  article  Insufficient  to  support  a  criminal 
libeL  Our  attention  has  been  directed  to  no 
case  holding  an  article  of  the  Import  and 
tone  of  the  one  tn  question  actionable  either 
civilly  or  criminally.  The  demurrer  sbould 
have  been  sustained. 
Order  reversed. 


OHURCH    OF  THE    IMMACULATE   CON- 
CEPTION  V.    CURTIS  et   al. 
(Noa  19241  [149],  1930e[160].) 

(Supreme  Court  of  Minnesota.    June  18,  1915.) 
(BUUabut  by  tk«  Court.} 

1.  COHTKACTS  ^C=>306— BUILDINO  CONTRACT— 
DKFADJLT  or  -CONZBACTOBS— EXPENDIIUBKS 
BY    OWNXB. 

A  building  contract  provided  that  whenever 
the  architect  afaould  certify  that  the  contractors 
were  in  default,  and  such  default  should  con- 
tinue for  three  days  after  written  notice  thereof, 
the  owner  might  complete  the  contract  at  the 
expense  of  the  contractors,  and  that  the  archi- 
tect should  determine  the  amount  of  expense  in- 
curred by  the  owner  for  that  purpose  which  de- 
termination should  be  coudosiye  upon  the  par- 
ties. After  partially  performing  the  contract, 
the  contractors  became  financially  embarrassed 
and  were  nnaUe  to  complete  it  and  so  informed 
the  owner.  By  agreement  the  contractors  su- 
perintended the  performance  of  the  remainder  of 
the  work  and  the  owner  paid  the  bills  for  the 
labor  and  material  necessary  to  complete  it. 
the  contractors  approved  all  such  bills  and  gave 
written  orders  to  the  owner  to  pay  the  same 
before  they  were  paid.  JJeid  that  the  parties 
themselves  having  admitted  the  default  and 
agreed  upon  the  amount  expended  by  the  owner 
in  consequence  thereof,  there  was  no  occasion 
for  having  such  questions  determined  by  the 
architect,  and  that  the  owner  could  recover  for 
gnch  expenditures  without  having  the  amount 
thereof  or  the  necessity  therefor  determined  by 
him. 

[ISd.  Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  §S  1628-1533;    Dec.  Dig.  «=>306.J 

2.  Pbiwoipai,  and  StJBETT  «=>7e,  12S— BUILD- 

IirO  CON'TBACTOBS'  BONI>— BkI^ASJE  OF  SUBS- 

tt—Defaul't— Notice. 

The  contractors  gave  a  surety  bond  which 
required  tiie  owner  to  notify  the  surety  of  any 
act  on  the  part  of  the  contractors  involving  a 
loss  for  which  the  surety  was  responsible  imme- 
diately after  the  owner  had  knowledge  thereof. 
BM:  (1)  That  omitting  to  give  notice  of  the 
faQnre  of  the  contractors  to  complete  the  con- 
tract within  the  stipulated  time,  no  damage  be- 
ing claimed  for  such  default,  did  not  relieve  the 
aarety  from  liability  for  other  defaults.  (2) 
That  the  existence  of  claims  against  the  con- 
tractors aggregating  less  than  the  amount  which 
would  became  due  them  from  the  owner  within 
four  days  from  the  time  the  owner  learned 
thereof,  and  which  were  ipromptly  paid  out  of 
such  amount,  did  not  constitute  a  default  withiu 
the  meaning  of  the  bond.  (3)  That  in  the  ab- 
sence of  prejudice  from  the  delay,  a  notice  given 
October  9th,  of  a  lien  which  came  to  the  knowl- 
edge of  the  owner  October  4th,  was  sufScient 
where  the  intervening  time  had  been  occupied 


in  ascertaining  the  financial  condition  of  the 
contractors. 

[Ed.  Note.— For  other  cases,  See  Principal  and 
Surety.  Cent.  Dig.  U  122,  a04-SU;  Dec.  Dig. 
«S=»76.  123.] 

8.  Pbincipai.  and  Sobetx  «=»149— Building 
contbactobs'  bond  —  constbuction  — 
Bbeaor. 

A  provision  in  the  bond  that  .suit  must  be 
brought  within  six  months  after  breach  of  the 
contract,  refers  to  a  breach  which  gives  a  right 
of  action  upon  the  bond,  and  a  suit  brought 
within  six  months  after  such  right  of  action 
accrues  is  brought  within  the  prescribed  time. 
[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  {  414;    Dec  Dig.  €=3l4U.] 

4.  PBINCIPAI.  AMD   SUBKTY  «=3ll7— BUUJJING 

Contractors'  Bond — Kelkabb  of  Subety-^ 
Payment  of  Nonuenabu;  Claim. 

The  payment  of  a  nonlienable  daim,  filed 

as  a  lien,  out  of  funds  then  due  the  contractors 

and  by  their  order,  is  without  prejudice  to  the 

surety. 
[Ed.  Note. — For  other  cases,  see  Principal  and 

Surety,  Cent.  Dig.  §§  289-286 ;  ■  Dec.  Dig.  «a» 

117.] 

5.  Apfeai,  and  Ebbob  ^S9l061  —  Habmlebs 
Ebbob— Submission  or  Cause— Dibbction 
OF  Verdict. 

Failure  to  submit  a  case  to  the  jury  as  re- 
quired by  chapter  246,  Laws  1913  (Oen.  St 
1913,  S  7998),  where  it  clearly  appears  that 
such  submission  could  not  have  changed  the 
result,  is  error  without  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4137,  4209-4211;  Dec. 
Dig.  «s»1061.] 

6.  RuxiNos  ON  Evidence. 

There  were  no  material  errors  in  the  rul- 
ings upon  the  admission  of  evidence. 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   F.  N.  Dickson,  Judge. 

Action  by  the  Church  of  the  Immaculate 
Conception  against  Roy  E.  Curtis  and  others. 
Verdict  for  plaintiff,  and,  from  denial  of  new 
trial,  defendants  appeal.     Affirmed. 

Markham  &  Brill,  of  St  Paul,  for  appel- 
lants Curtis  and  others.  Barrows,  Stewart  & 
Ordway,  of  St  Paul,  tor  appellant  Maryland 
Casualty  Co.  James  B.  O'Brien  and  E.  A. 
Prendergast,  both  ot  Minneapolis,  foff  re- 
spondent. 

TAYLOR,  O.  The  defendants  Brloachi- 
Mbiutl  Company,  a  copartnership,  entered  In- 
to a  contract  with  plaintiff  on  November  8, 
1912,  to  plaster  and  decorate  the  procathe- 
dral,  then  In  process  of  construction  in  the 
city  of  Minneapolis,  Ka&  to  furnish  all  the 
material  and  perform  all  the  labor  required 
therefor,  for  the  sum  of  $20,868  and  gave  in 
bond  with  the  Maryland  Casualty  Company 
as  surety  to  secure  the  faithful  performance 
of  the  contract  They  agreed  to  complete  the 
work  within  nine  months  from  the  date  of 
the  contract,  and,  at  the  end  of  each  thirty 
day  period,  were  to  be  paid  ninety  per  cent 
of  the  architect's  estimate  of  the  value  of 
the  materials  furnished  and  work  performed 
during  such  period.  They  made  preparations 
for  the  work  during  the  winter  and  began  the 
actual  work  about  April  1,  1913,  and  pro- 
ceeded therewith  until  the  latter  part  of 


^s»For  other  cue*  tee  aame  topic  and  KEY-NUMBER  in  all  Key-Numbarad  DlgeatJ  and  Indaxaa 


Digitized  by 


Coogle 


269 


153  NORTHWBSTEBN  RBPOBTEBT 


(MUm. 


September,  1913,  and  dnrlng  this  pertod  re- 
ceived payments  amounting  In  the  aggregate 
to  the  sum  of  $15,500.  They  were  unable  to 
pay  their  workmen  the  wages  which  became 
due  and  payable  on  September  26th,  and  the 
workmen  quit  The  contractors  requested 
plaintiff  to  advance  sufficient  funds  to  meet 
this  payroll.  Plaintiff  declined  to  do  so,  but 
promised  the  workmen  to  see  them  paid  and 
they  returned  to  work.  On  October  1st,  the 
sum  of  $1,800  became  due  the  contractors 
under  the  estimate  of  the  architect.  The 
contractors  presented  their  payroll  with  a 
written  order  directing  plaintiff  to  pay  the 
same  to  the  workmen.  Plaintiff  expected  to 
receive  its  funds  from  an  insurance  com- 
pany with  which  it  had  arranged  for  a  loan 
Secured  by  a  mortgage  on  the  property.  On 
October  2d,  the  Insurance  company  notified 
platDtiff  that  a  lien  for  lumber  had  been  filed 
against  the  property  which  must  be  removed 
before  the  money  would  be  paid  over.  On 
October  8d,  pursuant  to  a  written  order  from 
the  c<MDtractors,  plaintiff  paid  this  lien  in 
the  sum  of  $893  and  also  paid  the  payroll  In 
the  sum  of  $368.67.  On  October  4th,  plaintiff 
again  applied  to  the  insurance  company  for 
Its  money  and  was  again  refused  for  the  rea- 
son that  another  Hen  had  been  filed  for  lime 
and  cement.  Upon  an  order  from  the  con- 
tractors, plaintiff  advanced  the  money  and 
paid  this  Uen  in  the  sum  of  $2,507.80,  on 
October  4th.  As  soon  as  plaintiff  could  find 
the  managing  partner  of  the  contractors,  and 
on  October  5th  or  6th,  plaintiff  requested  him 
to  furnish  a  list  of  all  Uenable  claims.  This 
list  was  furnished  on  October  8th,  and  on  Oc- 
tober 9th,  plaintiff  mailed  a  written  notice 
informing  the  surety  company  of  the  situa- 
tion. The  contractors  informed  plaintiff  that 
they  were  unable  to  pay  the  claims  then  due 
or  to  proceed  with  the  work  under  the  con- 
tract, and  after  the  surety  had  waived  Its 
right  to  complete  the  contract,  an  arrange- 
ment was  made  whereby  the  contractors  act- 
ed as  superintendents  for  plaintiff  during 
the  remainder  of  the  work  and  plaintiff  paid 
for  the  labor  and  material.  The  work  was 
completed  under  and  in  accordance  with  this 
arrangement  The  contractors  superintended 
the  work,  and  audited  and  approved  all 
claims  and  expenditures,  and  gave  written 
orders  to  plaintiff  to  pay  the  same,  and  there- 
upon plaintiff  paid  them.  No  payments  were 
made  by  plaintiff  except  upon  such  written 
orders.  At  the  completion  of  the  work,  plain- 
tiff had  paid  a  considerable  amount  over  and 
above  the  contract  price,  and  subsequently 
brought  this  action  against  the  contractors 
and  their  surety  to  recover  the  excess  so 
paid.  At  the  conclusion  of  the  trial,  the 
court  directed  a  verdict  for  plaintiff,  and 
thereafter  the  contractors  and  the  surety 
made  separate  motions  for  a  new  trial,  and 
took  separate  appeals  from  the  orders  deny- 
ing their  respective  motions. 

[1]  1.  The  contract  provided  that,  when- 
ever the  architect  should  certify  that  the  cou- 


f  tractors  were  not  famishing  prtquer  and  sof- 
ficient  workmen  or  materials,  or  were  not 
prosecuting  the  work  with  proper  diligence, 
and  such  default  should  continue  for  three 
days  after  written  notice  thereof,  plaintiff 
should  have  the  right  to  furnish  such  labor 
and  materials  and  deduct  the  cost  thereof 
from  the  contract  price.  The  contract  fur- 
ther provided  that  In  case  the  architect 
should  certify  that  the  default  was  sufficient 
ground  therefor,  plaintiff  should  have  the 
right  to  terminate  the  employment  of  the 
contractors,  and  to  take  possession  of  the 
work  and  complete  it  at  the  expense  of  the 
contractors.  The  contract  also  provided  that 
the  amount  to  be  allowed  plaintiff,  for  ex- 
penditures under  the  above  provisions,  should 
be  determined  by  the  architect  and  that  such 
determination,  should  be  condnsive  upon  the 
parties. 

Defendants  contend  that  plaintiff  cannot 
maintain  this  action  for  the  reason  that  the 
architect  never  certified  that  the  contractors 
were  in  default,  and  never  determined  the 
amount  of  the  expense  Incurred  by  plaintiff 
in  completing  the  contract  We  cannot  sua- 
tain  this  contention.  If  plaintiff  had  com- 
pleted the  work,  or  taken  part  in  completing 
it,  against  the  will  of  the  contractors,  and 
solely  by  virtue  of  the  power  conferred  by 
the  contract,  the  rule  invoked  by  defendants 
would  be  applicable,  but  such  is  not  this 
case.  The  contractors  themselves  Informed 
plaintlfl  they  were  unable  to  go  on  with  the 
work,  and  that  such  was  the  fact  is  not  ques- 
tioned. There  was  never  any  controversy  or 
dispute  between  the  parties  for  the  architect 
to  settle.  The  contractors  conceded  that  they 
were  financially  unable  to  proceed  further 
under  the  contract,  but  wished  to  remain  up- 
on the  work  and  to  superintend  it  until  com- 
pleted, because  they  thought  that  remaining 
In  charge  of  the  work  would  enable  them  to 
overcome,  in  part,  the  unfavorable  effect 
which  inability  to  complete  the  contract 
would  have  upon  their  prospects  for  secur- 
ing similar  work  in  the  future.  Plaintiff 
consented  and,  by  agreement  then  made,  they 
remained  and  supervised  and  directed  the 
remainder  of  the  work  and  plaintiff  bore  the 
entire  expense  necessary  to  complete  it  This 
was  in  effect  an  abandonment  of  the  con- 
tract by  the  contractors.  The  expenditures 
made  by  plaintiff  in  completing  the  contract 
were  determined,  approved  and  certified  to 
by  the  contractors  themselves  at  the  time 
they  were  made,  and  the  amount  necessarily 
so  expended  is  not  only  admitted  but  has 
never  been  in  dispute.  All  the  questions 
which  the  contract  provided  that  the  archi- 
tect should  determine  were  determined  and 
decided  by  the  parties  themselves,  and  sub- 
mitting them  to  the  architect  would  have 
been  merely  an  empty  form.  There  was  no 
controversy  for  him  to  decide.  The  contract 
is  a  form  In  general  use  which  has  been  con- 
sidered and  construed  by  various  courts,  and 
it  is  well  settled  that  the  provisions  in  queen 
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tlon  do  hot  apply  wbere  tbe  contract  bas 
been  abandoned,  or  wbere  tbere  are  no  un- 
settled qnestlonB  for  tbe  architect  to  deter- 
mine. Smltb  T.  Jewell,  104  Md.  280,  66  Atl. 
6;  Fuller  Co.  v.  Doyle  (C.  0.)  87  Fed.  887; 
Heldbrink  v.  Scbaffner,  147  Mo.  App.  632,  127 
S.  W.  418;  Fraenkel  v.  Freldmann,  199  N.  Y. 
SSI,  82  N.  B.  666, 

[2]  2.  Tbe  surety  company  contends  that 
It  was  not  seasonably  notified  of  the  default 
of  tbe  contractors.    Tbe  bond  provided: 

"This  bond  ia  executed  npon  tbe  foUowiog  ex- 
press condition:  (1)  That  said  surety  company 
shall  be  notified  in  writing  of  any  act  on  the 
part  of  said  principals  or  their  agents  or  em- 
ploy^ which  s&all  involve  a  loss  for  which  said 
surety  is  responsible  hereunder  immediately  aft- 
er tbe  occurrence  of  such  act  shall  have  come  to 
the  knowledge  of  tbe  duly  authorized  representa- 
tive of  the  obligee." 

Although  plaintiff  sought  to  communicate 
wltb  local  representatlyes  of  the  surety  com- 
pany before  that  date,  no  written  notice  was 
sent  to  tbe  company  until  October  9, 1918. 

The  contract  provided  that  tbe  work 
should  be  completed  within  nine  months 
from  November  8,  1912,  and  the  company  In- 
sists tbat  notice  of  Its  noncompletlon  should 
have  been  given  at  the  expiration  of  this  pe- 
riod of  nine  months.  In  tbe  original  com- 
plaint, plaintiff  demanded  damages  for  fall- 
are  to  perform  within  the  prescribed  time, 
but  by  an  amended  complaint  eliminated  all 
claim  for  such  damages.  It  has  already  been 
determined  that,  under  such  a  provision  as 
above  quoted,  the  obligee  in  tbe  bond  may 
waive  failure  to  complete  tbe  contract  with- 
in tbe  time  specified,  and  if  he  bas  done  so 
by  making  no  claim  for  damages  on  account 
of  such  default,  tbe  failure  to  give  notice 
thereof  does  not  affect  the  liability  of  the 
surety  for  other  and  subsequent  defaults. 
Lakeside  Land  Co.  v.  Bmplre  State  Surety 
Co..  105  Minn.  218,  117  N.  W.  431;  Fltger 
Brewing  Co.  v.  American  Bonding  Co.,  IIS 
Minn.  78,  131  N.  W.  1067;  Fltger  Brewing 
Co.  V.  American  Bonding  Co.,  127  Minn.  830, 
149  N.  W.  539. 

Tbe  contract  also  provided: 

"If  at  any  time  during  the  progress  of  said 
work,  or  after  its  completion  there  shall  be  legal 
evidence  of  any  lien  or  claim  for  which  the 
owner  may  be  liable  and  which  is  properly 
chargeable  to  the  contractor,  the  owner  shall 
have  the  right  to  retain  out  of  any  payment  then 
due  or  thereafter  to  become  due  to  said  con- 
tractor an  amount  sufficient  to  completely  in- 
demnify said  owner  against  such  lien  or  claim 
or  any  loss  thereunder.  Should  there  prove  to 
be  any  such  claims,  liens,  charge  or  incumbrance 
for  which  the  contractor  should  have  been  liable 
after  all  payments  have  been  made,  tbe  con- 
tractor shall  refund  to  the  owner  all  moneys 
that  may  be  required  to  be  paid  by  said  owner  in 
discharging  any  such  lien,  charge,  claim  or  in- 
cumbrance." 

The  contractors  were  unable  to  meet  a  pay- 
roll which  became  due  September  26tb,  and 
plaintiff  became  aware  of  tbat  fact  between 
that  date  and  October  Ist,  and  also  learned, 
on  October  2d,  that  a  lien  for  lumber  bad 
been  filed  against  the  property.  On  October 
1st,  tbe  sum  of  $1,800  became  due  and  pay- 


able from  plaintiff  to  tbe  contractors,  and  by 
their  direction  plaintiff  paid  tbe  above  two 
items  oat  of  tbat  fund  on  October  3d.  As 
the  contractors  promptly  caused  these  claims 
to  be  sattsfled  and  discharged  out  of  their 
own  funds,  no  loss  resulted  to  plaintiff  or  the 
surety  company,  and  these  claims  did  not 
show  the  contractors  to  be  in  default  within 
the  meaning  of  tbe  provision  quoted  from  tbe 
bond. 

On  October  4th,  plaintiff  learned  that  an- 
other Hen  had  been  filed  against  tbe  property, 
and  M  once  took  steps  to  ascertain  the 
amount  of  tbe  claims  outstanding  against  the 
contractors,  and  whether  they  were  in  posi- 
tion to  take  care  of  them  and  complete  the 
contract  Plaintiff  secured  this  Information 
on  October  8tb.  Plaintiff  had  previously 
made  unsuccessful  attempts  to  communicate 
with  imrtiea  whom  It  supposed  were  local 
representatives  of  the  surety  company,  and, 
on  October  9th,  mailed  notice  to  the  company 
Itself  at  its  home  office  In  Baltimore.  Tbe 
provision  for  immediate  notice  does  not  re- 
quire^ instant  notice,  but  notice,  "within  a 
reasonable  time  in  view  of  all  the  circum- 
stances." George  A.  Hormel  &  Co.  v.  Ameri- 
can Bonding  Co.,  112  Mfain.  288,  128  N.  W.  12, 
33  L.  B.  A.  (N.  S.)  513.  No  claim  is  made 
tbat  there  was  any  change  in  the  sitnatlon 
between  October  4th  and  the  date  on  which 
the  surety  company  notified  idalntiff  that  it 
waived  its  right  to  complete  the  work,  nor 
tbat  tbe  surety  company  has  been  prejudiced 
lu  any  respect  by  the  delay  of  five  days  In 
giving  the  notice ;  and  the  trial  court  correct- 
ly held,  as  a  matter  of  law,  that,  under  the 
circumstances,  the  surety  had  not  been  releas- 
ed by  tbe  delay. 

[3]  8.  The  bond  provided  ttiat  any  suit 
thereon  must  be  brought  within  six  months 
after  breach  of  the  contract,  and  defendant 
contends  that  the  present  suit  was  not 
brought  within  such  period.  The  breach  re- 
ferred to  is  one  which  gives  a  right  of  action 
upon  tbe  bond,  and  tbe  limitation  did  not  be- 
gin to  run  until  a  right  to  sue  upon  tbe  bond 
bad  accrued.  Fltger  Brewing  Co.  v.  Ameri- 
can Bonding  Co.,  115  Minn.  78,  181  N.  W. 
1067 ;  Fltger  Brewing  Co.  v.  American  Bond- 
ing Co.,  127  Minn.  330,  149  N.  W.  539.  This 
suit  was  coiumenced  on  April  3, 1914.  Plain- 
tiff had  no  cause  of  action  until  it  paid  the 
lieu  for  lime  and  cement  on  October  4,  1913 ; 
and  If  we  concede  tbat  tbe  limitation  then  be- 
gan to  run  the  suit  was  still  brought  within 
tbe  prescribed  time. 

[4]  4.  Tbe  surety  company  contends  that 
tbe  claim  for  lumber  paid  by  plaintiff  on 
October  3d,  was  not  a  lienable  claim  and  for 
that  reason  should  not  have  been  paid  by 
plaintiff.  The  lumber  was  purchased  and 
used  for  the  purpose  of  constructing  scaffold- 
ing for  the  use  of  tbe  workmen  and  was  not 
intended  to,  and  did  not,  become  a  part  of 
tbe  building  nor  the  property  of  plaintiff,  but 
remained  tbe  property  of  tbe  contractors  who 
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subsequently  removed  It  and  appropriated  It 
to  other  usea  It  is  doubtful  whetber  a  Uen 
conid  be  snotalned  for  tbls  lumber  but  a  deci- 
sion upon  that  question  is  not  necessary. 
PlalntlfC  did  not  advance  Cbe  money  to  make 
this  payment.  It  was  made  by  order  of  the 
contractors  out  of  funds  In  plaintiff's  hands 
belonging  to  them  and  which  they  bad  the 
right  to  apply  to  that  purpose.  The  con- 
tractors had  earned  the  money ;  it  was  past 
due;  and  plaintiff  infringed  no  right  of  the 
surety  by  paying  It  upon  an  order  given  by 
them.  If  the  contractors  had  not  been  en- 
titled to  demand  and  receive  the  money,  but 
plaintiff  bad  advanced  it  and  were  seeking 
to  be  credited  with  the  amount  of  such  ad- 
vancement, a  different  question  would  I>e  pre- 
sented. 

[6]  6.  Defendants  contend  tliat  the  court 
erred  in  directing  a  verdict  for  plaintiff  over 
their  objection  based  on  chapter  243,  Laws 
1913  (Gen.  St  1918,  {  7908).  This  statute 
provided  that  if  a  motion  was  made  for  a 
directed  verdict  and  the  adverse  party  object- 
ed thereto,  the  motion  should  be  denied,  and 
the  issues  upon  which  any  evidence  had  been 
taken  should  be  submitted  to  the  jury,  but 
empowered  the  court  to  render  judgment  not- 
withstanding the  verdict  after  it  had  been 
received.  This  statute  is  now  repealed  but 
was  in  force  at  the  trial  of  the  action.  At 
the  close  of  the  evidence  defendants  made 
a  motion  for  a  directed  verdict  in  their  favor 
which  was  denied.  Thereupon  plaintiff  made 
a  motion  for  a  directed  verdict  in  plaintiff's 
favor  which  was  granted  against  defendants' 
objection.  Plaintiff  argues  that  defendants, 
by  making  their  motion,  conceded  that  only 
questions  of  law  were  involved,  and  thereby 
waived  their  right  to  insist  that  the  case  be 
submitted  to  the  Jury.  We  cannot  sustain 
this  contention.  The  admissions  necessarily 
Implied  by  making  the  motion  for  a  directed 
verdict  were  limited  to  the  purposes  of  the 
motion,  and  after  it  had  been  denied,  defend- 
ants had  the  same  right  to  insist  upon  sub- 
mitting issues  to  the  jury  as  if  they  had  not 
made  such  motion.  Stauff  v.  Blngenheimer, 
94  Minn.  309,  102  N.  W.  694.  It  Is  also  ar- 
gued that,  as  there  was  no  conflict  in  the 
evidence,  the  only  question  involved  was 
whether,  upon  the  admitted  facts,  plaintiff 
was  entitled  to  recover  as  a  matter  of  law, 
and  that  there  were  no  issues  for  submission 
to  the  jury.  This  would  be  true  in  practi- 
cally all  cases  in  which  the  court  would  be 
justifled  in  directing  a  verdict  The  court 
directs  a  verdict  for  the  reason  that,  upon 
the  admitted  facts,  the  plaintiff  is,  or  is  not 
entitled  to  a  verdict  as  a  matter  of  law.  To 
exclude  such  cases  from  the  operation  of  the 
statute  would  practically  nullify  it.  Direct- 
ing a  verdict  over  objection  was  a  violation 
of  this  statute;  and  the  question  presented 
is  whether  a  failure  to  obey  the  statute  must 
necessarily  result  in  a  mistrial.    This  statute 


did  not  work  very  satisfactorily  and  haft  lieen 
lepealeA,  hence  this  decision  is  not  impor- 
tant as  a  guide  for  the  future.  The  trend  of 
the  courts,  and  of  legislation,  is  to  disregard 
technicalities  and  avoid  useless  formalities 
and  unnecessary  expense  so  far  as  this  may 
be  done  without  trencUng  upon  the  substan- 
tial rights  of  the  parties  concerned.  It  tias 
become  firmly  established  that  this  court  will 
not  reverse  a  trial  court  for  an  error  wlilch 
this  court  can  see  did  not  change  the  result 
nor  cause  any  substantial  prejudice  to  the 
rights  of  the  complaining  party.  In  the  pres- 
ent case  all  the  facts  are  undisputed  and  the 
only  controversy  is  as  to  the  conclusions  to 
be  drawn  therefrom.  The  court  should  have 
submitted  the  case  to  the  jury  in  obedience  to 
the  statute,  but  if  the  court  had  done  so  and 
the  Jury  liad  returned  a  verdict  for  defend- 
ant, it  would  have  been  the  duty  of  the  court- 
to  liave  ordered  Judgment  for. plaintiff  not- 
withstanding such  verdict  As  in  any  event 
the  final  result  must  have  been  the  same  as 
that  now  reached,  the  error  in  directing  a 
verdict  was  without  prejudice.  If  we  bold 
that  a  failure  to  follow  the  procedure  pre- 
scribed by  the  statute  necessarily  requires  a 
new  trial,  it  means  that  the  parties  must  be 
subjected  to  the  delay,  trouble  and  expense 
of  such  new  trial,  although  It  be  clearly 
shown  that  the  final  result  cannot  be  changed 
thereby.  We  think  that  the  Legislature  did 
not  Intend  to  impose  needless  burdens  upon 
litigants,  and  hold  that  while  the  statute 
prescribed  a  rule  of  procedure  which  should 
have  been  observed,  the  failure  to  observe  it 
although  error,  was  without  prejudice  to  any 
substantial  right  of  defendants  and  does  not 
Justify  a  reversal. 

[6]  6.  Defendants  challenge  certain  rulings 
of  the  court  in  respect  to  the  admission  and 
exclusion  of  evidence,  but  the  objections  urg- 
ed are  not  well  founded. 

The  orders  appealed  from  are  affirmed. 


ST.  PAUL  BOOK  &  STATIONEBY  CO.  ▼. 

ST.  PAUL  GASLIGHT  00.  et  aL 

(Nos.  18973,  19243  [41,  126].) 

(Supreme  Court  of  Minnesota.    June  18,  1915.) 
(8i/llabu«  6y  th«  Court.) 

1.  CONSTITOTIONAI.  LAW  «=970  — EhCBOAOB- 
MENT    ON    LbQISLATUBK  —  PUBUC    SEBVICE 

Corporations— Fixing  or  Rates. 

While  in  a  proper  action  the  reasonableness 
of  an  established  rate  may  be  the  subject  of 
judicial  iavestigation  and  adjudication,  conrts 
are  without  authority  to  fix  by  injunction,  or 
otherwise,  rates  for  public  service  corporations. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  129-132,  137 ;  Dec.  Dig. 
<3=»70.] 

2.  Injunction  *=»118— Public  Service  Cor- 
POBATIONS— Enforcement  of  DiscRiiaNA- 
toby  Rates— PutADiNo — Conclusions. 

The  complaint  does  not  charge  defendant 
with  unlawful  discrimination.     Facts  going  to 
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show  diaerimination  mutt  be  alleged.     General 
statemeDta  of  discrimination  are  insufficient. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dijf.  $$  223-242;    DecTDlg.  <S=»118.] 

3.  Injunction  €=>114— Public  Sesvice  Cob- 
PORATioNS  —  Enforcement  of  Disckimina- 
TOBY  Rates  —  Injunction  —  Rights  of  In- 
dividual CONBUUKBB. 

For  practical  reasons  courts  ought  not  to 
entertain  suits  at  the  instance  of  individual  con- 
sumers  to  enjoin  a  public  service  corporation 
from  placing  in  effect  a  schedule  of  rates  which 
does  not  exceed  the  maximum  fixed  by  the  prop- 
er legislative  body. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  fi  202-220;   Dec.  Dig.  «=»114.] 

4.  Electbicitt  ©=»11— Poweb  to  Fix  Maxi- 
MTTM  Kates— Municipal  Cobpobattons. 

The  city  council  of  the  city  of  St.  Paul  is 
vested  with  authority  to  fix  a  maximum  price 
which  may  be  charged  by  defendant,  a  public 
service  corporation,  having  the  franchise  to  sup- 
ply electric  current  within  the  city. 

[Bd.  Note. — For  other  cases,  see  Electricity, 
Dec.  Dig.  «ci>ll.] 

5.  Injunction  «=a67,  118— DiscanaNATOBT 
Rates— Remedy  of  Consuksbs— Action  ivb 
Dakaoes— Injunction. 

The  remedy  of  consumers  for  discrimina- 
tion in  rates  by  a  public  service  corporation  is 
ordinarily  an  action  at  law  for  damages,  and 
not  by  injunction.  The  complaint  of  the  inter- 
veners fails  to  state  a  cause  of  action  for  relief 
by  injunction. 

[Ed.  Note.— Pot  other  cases,  see  Injunction, 
Cent.  Dig.  H  135,  223-242;  Dec.  Dig.  «=s>67, 
118.] 

Appeal  from  District  Conrt,  Ramsey  Ooun- 
ty ;  Grier  M.  Orr,  Judge. 

Action  by  the  St.  Paul  Book  &  Stationery 
Company  against  the  St.  Paul  Gaslight  Com- 
pany, wherein  Tailor  Lee,  Incorporated,  and 
others  Intervened.  A  demurrer  to  the  com- 
plaint was  overruled,  a  demurrer  to  the  com- 
plaint In  intervention  was  sustained,  the 
question  Involved  was  certified  as  doubtful, 
and  all  parties  appeal.  Order  overruling  de- 
murrer to  the  complaint  reversed,  and  order 
sustaining  demurrer  to  complaint  In  inter- 
vention affirmed. 

Butler  &  Mitchell,  of  St.  Paul,  for  appel- 
lants. Halbert  &  Halbert,  John  W.  Bennett, 
and  George  O.  Chapln,  all  of  St  Paul,  for  re- 
spondents. 

HOLT,  J.  This  is  an  action  In  equity, 
brought  by  plaintiff  In  its  own  behalf  and 
in  belialf  of  the  denizens  of  the  city  of  St 
Paul,  Minn.,  similarly  circumstanced,  to  en- 
Join  the  defendant  a  public  service  corpora- 
tion, from  enforcing  an  alleged  unreasonable 
and  exorbitant  schedule  of  rates  adopted  by 
it  which  B<jiednle,  however.  Is  not  claimed  to 
violate  the  provisions  of  an  ordinance  of  the 
city  fixing  a  maximum  price  for  the  dlstribu* 
tlon  and  sale  of  electric  current  by  defendant 
to  patrons  within  the  city.  The  court  Is  also 
asked  to  direct  defendant  to  fix  just  and  non- 
discriminatory rates,  and  to  compel  it  to  ac- 
count for  its  previous  dealings  with  plaintiff, 
and  therein  disclose  the  true  value  of  all  Its 
property  and  business.    A  demurrer  to  the 


complaint  was  overruled  and  the  question  in- 
volved certified  as  doubtful.  Thereafter,  a 
large  number  of  parties  joined  in  a  com- 
plaint In  intervention.  To  this  pleading  a 
demurrer  was  sustained.  The  correctness  of 
each  order  is  presented  by  the  appeals. 

These  matters  of  important  bearing  appear 
from  the  complaint:  The  plaintiff  corpora- 
tion has  for  some  years  past  conducted-  a 
business  In  the  city  of  St  Paul  wberdn  it 
has  used  electricity  for  lighting  and  power 
purposes,  and  its  business  is  dependent  up- 
on obtaining  a  supply  of  electric  current. 
For  about  two  years  prior  to  May  1,  1913, 
defendant  had  voluntarily  supplied  plaintiff 
with  electric  current  for  lighting  purposes  at 
a  certain  rate  which  is  alleged  to  be  adequate 
and  not  unreasonable,  unless  unreasonably 
high,  and  that  during  the  same  time  electric 
current  for  power  purposes  was  furnished, 
upon  a  different  basis  of  computation,  under 
an  agreement  between  plaintiff  and  defend- 
ant as  to  price,  which  price  is  stated  to  be 
remunerative  to  defendant  and  not  unrea- 
sonable, unless  unreasonably  high.  Defend- 
ant is  a  pubUc  service  corporation  holding  a 
franchise  from  the  city  under  wliich  it,  ui>- 
on  compensation  paid,  supplies  to  the  city, 
and  to  persons  and  business  enterprises  with- 
in its  txirders,  electric  current  for  light  and 
power  purposes.  The  common  council  of  the 
city  of  St  Paul,  by  Ordinance  No.  3110,  ap- 
proved April  7,  1913,  and  taldng  effect  May 
1,  1913,  fixed  the  maximum  price  which  de- 
fendant might  charge  its  customers  for  elec- 
tric current  This  maximum  price  is  in  some 
degree  governed  by  the  quantity  consumed 
during  a  given  time.  It  is  alleged  that  de- 
fendant using  said  ordinance  as  an  excuse 
immediately  up<m  its  going  into  effect  on 
May  1,  1913,  raised  the  rates  theretofore 
charged  plaintiff  and  other  patrons  nearly 
70  per  cent,  and  since  that  time  has  con- 
tinued to  send  plaintiff  inadequate  and  in- 
correct statements  calling  for  payment  of  un- 
reasonable and  exorbitant  prices  for  the 
electricity  furnished.  There  are  no  aver- 
ments that  the  price  or  rate  now  fixed  and 
demanded  exceeds  in  any  respect  the  max- 
imum established  by  the  ordinance,  or  is  as 
high  as  thereby  permitted,  or  that  plaintiff 
has  paid  the  alleged  excessive  amounts  asked 
by  the  statements  or  bills.  Discrimination  is 
charged  in  general  terms. 

[1]  The  attempt  by  this  suit  to  fix  or  es- 
tablish reasonable  and  just  rates  for  the  fu- 
ture must  fail.  Prescribing  or  regulating 
rates  for  public  service  corporations  falls 
within  the  domain  of  legislation,  and  courts 
should  not  intrude.  Interstate  Commerce 
Com.  V.  Railway  Co.,  167  U.  S.  479,  17  Sup. 
Ct  896,  42  I..  Ed.  243;  Nebraska  Tel.  Co.  v. 
Nebraska,  55  Neb.  627,  76  N.  W.  .171,  45  L.  B. 
A.  113;  City  of  Madison  v.  Madison  Gas  & 
Electric  Co.,  129  Wis.  249,  108  N.  W.  65,  .8 
L.  a.  A.  (N.  S.)  529,  116  Am.  St  Rep.  944,  9 
Ann.  Cas.  819. 
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[2]  We  are  also  clear  that  no  cause  of  ac- 
tion for  wrongful  discrimination  is  stated  in 
the  complaint.  No  allegation  is  found  that 
less  rates  were  exacted  from  any  other  pa- 
tron than  were  demanded  from  plalnttfT  for 
like  service.  Facts  showing  discrimination 
must  be  pleaded.  It  la  not  sufficient  to  make 
a  general  allegation  to  that  effect  We  take 
it  that  no  contention  of  discrimination  Is 
based  upon  the  graduation  of  the  maximum 
rate  in  the  ordinance  itself;  it  permitting  a 
lower  maximum  where  a  larger  quantity  is 
supplied  In  a  given  time  than  where  the 
quantity  Is  less  during  the  same  time.  All 
discrimination  is  not  unlawiful.  Valid  rea- 
sons may  exist  for  different  rates  for  car- 
rent  furnished  for  lighting  purposes  from 
that  for  power  purposes,  and  for  making 
some  distinction  based  upon  the  quantity  sup- 
plied during  a  given  time. 

[S]  The  important  and  decisive  question 
presented  by  the  demurrer  to  the  complaint 
is  whether  at  the  suit  of  a  consumer  of  a 
commodity  supplied  by  a  public  service  cor- 
poration the  court  can  inquire  into  the  rea- 
sonableness of  rates  fixed  by  the  proper  leg- 
islative body,  and  enjoin  such  rates  tt  found 
exorbitant?  It  Is  well  settled  now  that  a 
public  service  corporation  may  seek  and  ob- 
tain the  aid  of  the  court  enjoining  the  en- 
forcement of  unreasonably  low  rates,  no  mat- 
ter by  what  authority  established.  Chicago, 
M.  &  St.  P.  Ry.  Co.  V.  Minnesota,  134  U.  S. 
418,  10  Sup.  Ct.  482,  702,  33  L.  Ed.  970.  And 
at  first  blush  a  just  and  necessary  corollary 
of  that  rule  would  seem  to  demand  that  the 
same  right  be  accorded  the  consumer  to  have 
a  Judicial  determination  whether  a  rate,  es- 
tablished by  legislative  authority,  is  so  unrea- 
sonably high  that  its  enforcement  should  be 
enjoined.  Justice  Miller,  in  his  concurring 
statement  in  the  last  case  dted,  seems  to  be 
of  tliat  opinion.  Of  course,  by  technical  re- 
finement, a  l^al  distinction  In  the  position 
occupied  by  a  public  service  corporation  and 
Its  patrons  may  be  made.  The  former  Is 
compelled  to  furnish  the  commodity  or  serv- 
ice; whereas  the  latter  may  accept  or  re- 
ject the  same  at  pleasure.  Hence  only  the 
public  service  corporation,  and  not  Its  possi- 
ble patrons,  can,  under  a  strict  construction, 
be  held  to  be  deprived  at  property  without 
due  process  of  law  through  unreasonable 
rates.  This  Is  the  reasoning  of  the  Supreme 
Court  In  Brooklyn  Union  Gas  Co.  v.  City  of 
New  York,  50  Misc.  Rep.  450,  100  N.  Y.  Supp. 
670.  While  It  Is  not  specifically  referred  to 
In  the  opinion  by  Judge  Gaynor,  on  appeal  In 
the  same  case,  speaking  for  the  court  In  the 
Appellate  Division,  115  App.  Div.  69, 100  N.  Y.- 
Supp.  625,  nor  by  the  Court  of  Appeals,  when 
the  case  came  there  in  188  N.  Y.  334,  81  N. 
E.  141,  15  L.  B.  A.  (N.  S.)  763,  117  Am.  St. 
Rep.  808,  the  result  reached  was  that  the 
dty  could  not  raise  the  question  of  the  unrea- 
sonableness of  the  rate  demanded,  since  it 
did  not  exceed  the  maximum  permitted  by 
statute.     See,  also,  Plnney  &  Boyle  Co.  v. 


1/08  Angeles  Gas  &  Electric  Ca,  168  Cal.  12, 
141  Pac.  620.  We  are  not  strongly  Impressed 
with  the  proposition  that  at  the  present  time 
the  Inhabitants  of  our  large  cities  can  dis- 
pense with  the  utilities  supplied  by  the  pub- 
lic service  corporations,  it  the  price  seems 
too  high.  They  are  dependent  upon  these 
corporations  for  matters  of  dally  need  and 
comfort,  such  as  light,  water,  power,  and 
the  like.  If  these  necessities  may  be  obtain- 
ed only  upon  the  payment  of  exorbitant  pric- 
es, It  really  results  In  en  enforced  taking 
from  the  consumer  of  whatever  he  pays  In 
excess  of  a  reasonable  compensation.  But 
there  Is  a  practical  side  to  the  question 
wlilch  should  weigh  heavily  against  the 
courts  entertaining  actions,  at  the  Instance 
o£  the  Individual  consumer,  to  destroy  rates, 
or  render  of  no  effect  a  maximum  price  fixed 
by  competent  legislative  authority  for  the 
control  of  public  service  corporations.  Bate 
regulation  Is  justly  deemed  of  great  import- 
ance tn  securing  to  the  public  cheap,  efficient, 
and  impartial  service  from  these  corpora- 
tions, and  Is  undertaken  by  the  government 
or  Its  agencies.  Whether  done  by  the  na- 
tion, state,  or  municipality.  It  Is  by  repre- 
sentatives elected  by  the  people  and  account- 
able to  them.  Such  being  the  case,  there  Is 
little  danger  of  excessive  rates  being  fixed. 
But  If,  perchance,  it  should  happen,  the  reme- 
dy of  the  public  Is  by  appeal  to  the  rate-fix- 
ing body,  or.  If  necessary,  by  a  change  In  Its 
membership.  Iif,  instead  of  thus  righting  the 
wrong,  every  consumer  is  free  to  seek  the 
Injunctlonal  remedy  from  the  courts,  no  rate 
schedule  would  have  stability.  We  know 
what  divergent  views  consumers  have  re- 
garding the  reasonableness  of  rates  charged 
by  a  public  service  corporation.  Every  case 
brought  by  the  individual  consumer  to  test 
a  rate  would  have  to  be  decided  upon  the  evi- 
dence adduced  therein.  Different  cases  in- 
volving the  same  rate  may  have  to  be  deter- 
mined upon  testimony  materially  unlike,  and 
different  judgments  result  Neither  judges 
nor  juries  draw  the  same  conclusion  from  the 
same  testimony,  let  alone  divergent  Once 
open  the  door  to  actions  of  this  character, 
and  courts  would  be  kept  busy.  If  a  statu- 
tory rate  can  be  enjoined  by  a  consumer,  it 
would  seem  to  follow  that  he  may  also  sue 
for  any  amount  which  he  deems  he  has  paid 
in  excess  of  an  alleged  reasonable  rate.  It 
would  be  almost  certain  that  no  two  juries 
would  fix  upon  the  same  amount  as  the  rea- 
sonable rate.  We  think  the  result  of  permit- 
ting such  litigation  at  the  Instance  of  the  in- 
dividual consumer  would"  be  utterly  destruc- 
tive of  all  legislative  regulation  of  public 
service  corporation  rates.  Moreover,  If  un- 
der a  complaint  like  the  one  before  us,  which 
really  does  not  attack  the  maximum  fixed  by 
the  ordinance,  hence  not  the  ordinance  It- 
self, an  injunction  be  granted,  there  Is  such 
a  possibility  of  Innumerable  suits  that  there- 
by the  public  service  corporation  would  bo 
put  to  such  e:gpense  and  annoyance  that  It 
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would  react  npon  tbe  consumer  both  in  re- 
spect to  service  and  price.  Tbe  argmnenta 
used  by  the  court  In  Texas  &  Pac.  By.  Co.  v. 
Albellne  Cotton  Oil  Co.,  204  U.  S.  426,  27 
Sup.  Gt.  360,  61  Ia  Ed.  563,  9  Ann.  Gas.  1075, 
Van  Patten  t.  Chicago,  M.  ft  St  P.  Hj.  Go. 
(C.  C.)  81  Fed.  646,  and  Griffith  v.  Water- 
works Co.,  88  Miss.  871,  40  South.  1011,  8 
Ann.  Cas.  1130,  for  holding  tlie  consumer  to 
the  established  rates  may  be  applied  to  tbe 
situation  presented  by  this  complaint  So 
applied,  they  tend  to  sustain  the  demurrer. 

[4]  There  can  be  no  doubt  of  the  authority 
of  the  city  of  St.  Paul  to  regulate  the  rates 
of  public  service  corporations,  the  same  as 
might  liave  been  done  by  the  Xieglslature  pri- 
or to  the  constitutional  amendment  prohibit- 
ing special  legislation.  The  charter  provision 
Is  of  the  same  force  as  a  statute  upon  the 
subject  We  do  not  think  Aqua  Pura  v.  La^ 
Vegas,  10  N.  M.  6,  «0  Pac.  208,  60  L.  R.  A. 
224,  controls  here.  Section  81  of  the  city's 
home  rule  charter  provides: 

"The  common  council  shall  have  the  power  to 
regulate  and  control  the  maximum  price  charged 
by  any  corporation  or  person  exercising  any 
privilege  or  franchise  In  the  city  for  service  ren- 
dered by  it  to  the  city  or  any  other  person  or 
corporation,  but  such  price  sliaU  be  fair  and 
reasonable. 

The  last  clause  is  contended  by  plaintiff 
to  be  a  limitation,  or  a  proviso,  under  which 
the  reasonableness  of  the  rate  may  be  judi- 
cially Inquired  Into.  We  think  the  Legisla- 
ture itself  Is  similarly  limited.  All  rate-flz- 
Ing  bodies  must  proceed  npon  the  implied  or 
expressed  direction  that  they  are  to  ascer- 
tain what  rate  will  be  fair  and  reasonable 
to  both  producer  and  consumer,  and  to  es- 
tablish the  one  so  found  and  none  other.  Nor 
do  we  agree  with  defendant  that  the  clause 
referred  to  was  Inserted  for  the  protection 
of  the  public  service  corporations  alone,  al- 
though there  is  force  in  the  claim  that,  when 
the  Legislature  and  its  agencies  undertake 
to  establish  rates  for  such  corporations,  it  is 
chiefly  in  the  Interest  and  protection  of  the 
public. 

Plalntur  relies  upon  Grlffln  y.  Goldsboro 
Water  Co.,  122  N.  C.  206,  30  S.  E.  319,  41  U 
R.  A.  240,  and  a  dictum  in  People's  Gas  & 
Light  Co.  V.  Hale,  94  111.  App.  406,  to  sustain 
the  right  of  Individual  consumers  to  seek  the 
aid  of  courts  to  prevent  the  enforcement  of 
unreasonably  high  rates  or  excessive  maxi- 
mum charges,  no  matter  by  what  authority 
tbe  same  were  fixed.  In  the  North  Carolina 
case  the  city  was  not  authorized  by  law  to 
establish  rates.  It  adopted  the  rate  attacked 
under  the  Implied  power  of  municipalities  to 
regulate  such  matters  by  stipulations  In  the 
granted  franchise.    The  court  said: 

"Sdll  less  can  these  rates  bind  consumers  (if 
unreasonable  or  discriminating),  since  the  town 
bad  authority  to  grant  the  franclUse,  but  not 
to  stipulate  tor  rates  binding  upon  the  citizens. 
Tbe  Legislatare  did  not  confer  that  power." 

The  decision,  conceding  it  sound,  is  not  of 
weight  here,  where  the  common  council,  by 


the  charter,  is  vested  with  the  same  power  in 
the  premises  that  could  have  been  delegated 
to  it  by  the  Legislature  prior  to  the  constitu- 
tional amendment  prohibiting  special  legis- 
lation. The  Supreme  Court  of  Mississippi, 
in  Grifiltb  v.  Waterworks  Co.,  supra,  declined 
to  adopt  the  view  of  the  North  Carolina 
court  The  statement  In  People's  Gas  ft 
Ll^t  Go.  V.  Hale,  supra,  that  equity  enter- 
tains suits  at  the  Instance  of  the  individual 
consumer  to  test  the  reasonableness  of  le- 
gally established  rates,  Is  clearly  obiter. 
The  decision  was  upon  other  grounds  adverse 
to  the  plaintiff  therein. 

Our  conclusion  Is  that  the  reasonableness 
of  tbe  rates  for  electric  current  supplied  by 
defendant  cannot  be  raised  at  the  Instance 
of  the  individual  user  so  long  as  such  rate 
does  not  exceed  the  maximum  established  by 
the  ordinance  referred  to. 

In  respect  to  the  complaint  in  Intervention, 
we  think  the  demurrer  was  rightly  sustain- 
ed. Tbe  cause  therein  attempted  to  be  stat- 
ed, based  on  excessive  rate,  is  the  same  as  in 
the  complaint,  and  Is  insufficient  for  the 
reason  already  stated.  Tbe  same  is  true 
with  respect  to  the  charge  of  discrimination, 
unless  a  different  result  should  follow  from 
this  paragraph  In  Interveners'  complaint: 

"That  said  defendant  does  now  and  has  since 
all  Increase  in  its  charges  for  electric  current 
to  these  plaintiffs  and  others  similarly  situated 
sold  to  various  third  parties  substantially  the 
same  quantities  of  electric  current  under  sub- 
stantially  similar  physical  conditions  respective- 
ly at  the  old  rate  of  6.4  cents  per  kilowatt 
hour,  both  for  power  and  lighting  purposes  and 
other  low  rates  which  are  substantially  less 
than  the  rates  now  charged  these  plaintiffs  and 
other  inhabitants  of  the  city  of  St  Paul  simi- 
larly situated;  that  since  the  Ist  day. of  May, 
1913,  on  wliich  day  aforesaid  Ordinance  No. 
3119  of  the  city  of  St.  Paul  became  of  full  force 
and  effect,  this  defendant  has  entered  into  vari- 
ous contracts  for  long  terms  of  years  with  vari- 
ous third  parties  in  the  city  of  St.  Paul,  and 
has  and  does  now  and  must  under  the  terms  of 
said  contracts  continue  to  furnish  electric  cur- 
rent to  said  parties  for  lighting  and  power  pur- 
poses in  substantially  the  same  quantities  and 
under  substantially  similar  physical  conditions 
respectively  as  furnished  these  plaintiffs  and 
other  inhabitants  of  the  city  of  St.  Paul  simi- 
larly situated  at  5.4  cents  per  kilowatt  hour, 
both  for  power  and  lighting'  purposes,  and  at 
other  various  rates  substantially  lower  than 
the  rates  now  charged  these  plaintllfs  end  oth- 
ers similarly  situated." 

No  averments  are  made  tlmt  any  one  of 
the  interveners  has  paid  the  amount  charged, 
or  any  amount.  Many  of  the  interveners 
have  contracts  for  future  delivery  of  current 
at  the  old  rates.  It  is  difficult  to  see  what 
standing  they  have  to  charge  discrimination. 
It  is  also  very  doubtful  that  the  allegations 
of  discrimination  are  sufficient.  Portland 
Ry.  Light  &  Power  Go.  v.  City  of  Portland 
(D.  0.)  200  Fed.  891.  But  however,  that 
may  be,  we  do  not  think  courts  can  by  in- 
junction prevent  future  discriminations. 

[6]  As  t)efore  stated,  the  ordinance  Itself 
is  not  assailed  as  improperly  discriminatory. 
Tbe  charge  seems  to  be  that  in  tbe  condoct 
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of  defendant's  business  all  consumers  simi- 
larly circumstanced  are  not  treated  alike. 
We  doubt  not  that,  the  candltions  being  the 
same,  tbe  price  must  also  be  the  sama  Fa- 
voritism in  a  public  service  corporation  to- 
wards some  of  its  patrons  is  not  tolerated  in 
law.  Substantial  equality  in  treatment  is 
one  o£  the  chief  alms  in  rate  regulation. 
State  V.  Board  of  WSater  Commissions,  105 
Minn.  472,  117  N.  W.  827,  127  Am.  St  Rep. 
681,  holds  that  a  public  service  company 
must  transact  its  business  "so  as  not  to 
discriminate  improperly  between  the  difTerent 
persons,  or  property,  or  different  classes  of 
persons  or  property."  But,  against  discrim- 
ination of  the  sort  attempted  to  be  alleged 
in  the  complaint  in  intervention,  there  is 
ordinarily  an  adequate  remedy  at  law  for 
damages.  Sullivan  v.  Minneapolis  &  R.  R. 
Ry.  Co.,  121  Minn.  488,  142  N.  W.  8,  45  L. 
R.  A.  (N.  S.)  612;  Seaman  v.  Same,  127 
Minn.  180,  149  N.  W.  134.  The  allegations 
of  discrimination  above  set  out  are  so  varied 
and  indefinite  that  no  injunction  can  be  bas- 
ed thereon.  Furthermore,  if  a  public  serv- 
ice corporation  resorts  to  unlawful  practices, 
its  franchise  may,  by  proper  proceeding,  be 
forfeited.  The  granting  of  unlawful  favors 
by  a  public  utility  corporation  to  one  or  more 
of  It  patrons  "does  not  give  a  right  of  action 
to  every  member  of  the  community.  That  is  a 
grievance  to  be  redressed  by  the  public.  On 
principle  it  cannot  be  redressed  by  an  in- 
dividual unless  he  is  specially  aiggrieved 
thereby."  Boertb  v.  Detroit  City  Gas  Co., 
162  Mich.  654,  116  N.  W.  628,  18  L.  R.  A. 
(N.  S.)  1197. 

It  follows  that  tbe  order  overruling  the 
demurrer  to  the  complaint  is  reversed,  and 
the  order  sustaining  the  demurrer  to  the 
complaint  In  intervention  is  affirmed. 


HUBBARD  MIIXINO  CO.  v.  GROVBR  et  al. 

(No.  19214  [129].) 
(Supreme  (3ourt  of  Minnesota.    June  18,  1916.) 

(Syllabut  by  the  Court.) 

1.  Ventjb  «=»72— Change  o»  Venxjb  —  Rb- 
piaviN— PowEB  OF  Clerk. 

Where  a  demand  is  made  for  a  change  of 
venue  of  an  action  in  replevin  upon  the  ground 
that  the  action  is  in  fact  an  action  in  troTer 
which  has  been  put  in  the  form  of  an  action  in 
replevin  solely  to  avoid  a  change  in  venue,  tbe 
clerk  Is  governed  by  the  form  of  the  action  and 
cannot  transfer  it  to  another  county  without 
an  order  of  the  court;  but  the  court  may  look 
beyond  the  form  of  the  pleadings  and,  if  it  finds 
the  claim  true,  should  grant  the  change. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  127;    Dec.  Dig.  <8=»72.] 

2.  Affeai.  and  Ebbor  ®=>1024— Findings  of 
FAei>— Change  of  Venxie. 

Tbe  ruling  of  tbe  court  upon  this  question 
haa  the  same  force  and  effect  as  its  findmgs  up- 
on other  questions  of  fact. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  820,  3816-3823,  3836,  3887. 
4020-1022,  4025-4028;    Dec.  Di^.  «=>1024.] 


8.  Venxie  <8c9l6  —  CHAirax  of  Veitct  —  B*- 

FusviN— Conversion. 

Before  it  can  be  held  that  the  action  was 
brought  in  replevin  solely  to  avoid  a  change  of 
venue,  it  must  appear  conclusively  that  damages 
for  conversion  of  the  property  is  the  only  rem- 
edy available  therein.  It  does  not  so  appear  in 
the  present  case. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent. 
Dig.  a  23,  25-27;  Dec  Dig.  (8=>1«.] 

Appeal  from  District  Court,  Blue  Earth 
County;  A.  R.  Pfau,  Judge. 

Action  by  tbe  Hubbard  Milling  Company 
against  E.  J.  Grover  and  others.  Verdict 
for  plaintifC,  and  from  denial  of  motions  for 
Judgment  notwithstanding  the  verdict,  and, 
in  case  of  it  being  denied,  for  new  trial,  de- 
fendants appeal.     Affirmed. 

E.  J.  Grover  and  B.  W.  Place,  both  of  Min- 
neapolis, for  appellants.  A.  R.  Pfao,  Jr., 
and  C.  J.  Laurlsch,  both  of  Mankato,  for  re- 
spondent. 

TATLOR,  C.  Plaintiff,  a  corporation  en- 
gaged in  the  mUling  business  In  Blue  Earth 
county,  brought  this  action  in  replevin,  in 
that  county,  to  recover  two  car  loads  of  flour 
from  defendants.  Defendants,  who  are  resi- 
dents of  Hennepin  county,  filed  with  the 
cleric  of  court  of  Blue  Earth  county,  a  de- 
mand, supported  by  affidavits,  jCor  a  change 
of  venue  from  Blue  Earth  to  Hennepin  coun- 
ty upon  the  ground  that  they  were  residents 
of  the  latter  county,  and  that  the  action  was 
in  fact  an  action  In  trover,  and  was  put  in 
the  form  of  an  action  In  r^levin  solely  for 
the  purpose  of  preventing  a  change  of  venue 
from  Blue  Earth  to  Hennepin  county.  The 
clerk  refused  to  transmit  the  files  and  pa- 
pers to  Heimepin  county,  and  thereupon  de- 
fendants made  an  application  to  the  court 
for  an  order  compelling  him  to  do  so  and 
changing  tbe  place  of  trial  to  that  county. 
After  a  bearing  at  which  considerable  evi- 
dence in  the  form  of  affidavits,  records  and 
files  was  presented  by  both  sides,  the  court 
denied  tbe  application.  The  action  came  on 
for  trial  about  two  weeks  later,  and,  at 
the  opening  of  the  trial,  defendants  objected 
to  the  introduction  of  any  evidence  on  the 
ground  that  the  action  was  in  trover  and 
not  triable  in  that  court  by  reason  of  tbe 
demand  which  they  had  made  for  a  change 
of  venue  This  objection  was  overruled  and 
the  trial  proceeded  and  resulted  in  a  verdict 
for  plaintiff.  Thereafter  defendants  made  a 
motion  for  Judgment  notwithstanding  the 
verdict,  and  in  case  that  should  be  denied 
for  a  new  trial.  Both  motions  were  denied 
and  they  appealed. 

Defendants  contend  that  they  were  enti- 
tled to  have  the  action  tried  in  Hennepin 
county,  and  whether  the  court  erred  in  re- 
fusing to  change  the  place  of  trial  to  that 
county  is  the-  only  question  presented  to 
this  court 

[1,  2]  It  is  the  general  rule  that  lawsuits 
are  to  be  tried  in  the  county  In  which  the 
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defendants  reside,  and,  if  they  are  orlginaTly 
l>Toaght  elsewhere,  that  the  defendants  may 
'Conii>el  them  to  be  transferred  to  that  county. 
Among  the  excq^tlons  to  this  mle,  made  by 
statute,  Is  the  action  In  replevin  which  is  to 
be  tried  in  the  county  in  wlilch  the  plalntUF 
resides,  if  the  plaintiff  so  elects.  Section 
771S,  G.  S.  191S.  If  the  present  salt  is  in 
replevin  the  proper  place  of  trial  was  In 
Blue  Earth  county;  if  it  Is  in  trover  the 
proper  place  of  trial  was  in  Hennepin  coan* 
ty.  The  complaint  sets  forth  a  cause  of  ac- 
tion In  replevin,  and,  upon  the  face  of  the 
pleadings,  the  suit  Is  in  replevin.  The  clerk 
Is  governed  taiy  the  nature  of  the  action  as 
it  appears  upon  the  face  of  the  pleadings, 
and  consequently  he  correctly  refused  to 
transfer  the  flies  to  Hennepin  county  with- 
out an  order  from  the  court;  but  the  court 
has  power  to  look  beyond  the  form  of  the 
pleadings  and  to  determine  wltether  the  ac- 
tion is  in  fact  in  replevin  or  in  trover,  and, 
If  the  coart  finds  that  it  la  in  fact  an  action 
1b  trover,  and  that  putting  it  In  the  form  of 
an  action  In  replevin  was  a  mere  subterfuge 
to  prevent  a  change  of  venue,  it  becomes  the 
duty  «f  the  court  to  transfer  the  action  to 
the  proper  county  for  the  trial  of  an  action 
in  trover.  State  ex  rel.  Jones  v.  District 
GoBTt,  82  Minn.  205,  99  N.  W.  806.  But  in 
determining  such  question,  the  court  passes 
npoo  a  question  of  fact,  and  when  its  ruling 
ia  brought  before  an  appellate  court  for  re- 
view, its  finding  as  to  such  fact  has  the  same 
force  and  effect  as  its  findings  upon  other 
questions  of  fact.  In  other  words  the  ques- 
tion now  before  this  court  is  whether  the  de- 
cision of  the  trial  court  was  so  palpably 
against  the  weight  of  evidence  that  It  can- 
not be  sustained. 

[3]  It  should  be  borne  in  mind  that  the 
court  made  its  ruling  upon  the  evidence  pre- 
sented at  the  hearing,  not  upon  that  pre- 
sented at  the  subsequent  trial  upon  the  mer- 
its, and  that  the  question  for  determination 
is  whether  the  ruling  was  Justified  by  the 
facts  before  tlie  court  for  consideration  at 
the  time  it  was  made.  On  the  record  t)efore 
It,  tlie  court,  properly  and  necessarily  pro- 
ceeded upon  the  theory  that  plaintiff  was  the 
owner  of  the  property  in  controversy  and 
entitled  to  maintain  replevin  for  the  posses- 
sion tliereof,  unless  it  appeared  conclusively 
that  none  of  the  property  itself  could  be  re- 
covered In  such  action,  and  that  no  relief 
could  be  granted  to  plaintiff  therein  other 
than  damages  for  conversion  of  the  prop- 
erty. The  record  disclosed  that  the  greater 
part  of  the  flour  had  been  sold  and  delivered 
to  tUrd  parties;  but,  if  we  assume  that  it 
was  t>eyond  the  power  of  defendants  to  re- 
turn the  flour  so  disposed  of,  yet  there  was 
still  a  portion  of  the  flour — some  36  sacks — 
not  accounted  for.  It  did  not  appear  at  the 
bearing — at  least  not  conclusively— that  this 
flour  could  not  be  returned.  Plaintiff  had  an 
absolute  right  to  bring  an  action  in  replevin ; 


and  unless  the  court  coald  say,  from  the 
evidence  then  before  It,  that  plaintiff  luul 
no  reasonable  ground  to  believe  that  any  of 
the  flour  could  be  recovered  In  such  actiod, 
the  court  could  not  say  tliat  the  action  was 
put  in  that  form  solely  for  the  purpose  of 
evading  a  change  of  venue.  The  ruling  of 
the  court  amounted  to  a  flnding  that  defend- 
ants had  failed  to  prove  that  the  action 
was  put  in  the  form  of  an  action  in  replevin 
solely  for  the  purpose  of  preventing  a  change 
of  venue;  and  we  cannot  say  that  it  was 
made  to  appear  conclusively  that  the  action 
was  in  fact  an  action  in  trover  which  had 
been  put  in  the  form  of  an  action  in  re- 
plevin solely  for  the  purpose  of  having  the 
trial  in  Blue  Earth  county.  It  follows  that 
the  order  appealed  from  must  be  and  is  af~ 
firmed. 


JOHNSON  V.  QTJINN.     (Na  19304  [210].) 

(Supreme  Court  of  Minnesota.    Jane  18, 1916.) 

(8yllalu»  hy  the  Court.) 

1.  AKENDUKNT  to  CoHPIiAINT. 

There  was  no  error  In  an  order  of  the  court 
amending  the  complaint. 

2.  Mdnicipai,  Cobpobations  ^=^706  — 
Stbbbts  —  AirrouoBiLB  Accident  —  Nsau- 

eENCB— SUTFICIBNCT  OF  EVIDENCE. 

The  evidence  justified  the  Jury  in  finding 
defendant  negligent. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %  1518;  Dec.  Dig. 
5=3T06.] 

3.  Appeai,  awd  Erbor  ®=>1001  —  Exoessivb 
Vebdiot— Evidence. 

The  damages  as  reduced  by  the  trial  court 
are  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3944-3947;   Dec.  Dig.  «= 

4.  Evidence  cS=>553— Examination  of  Med- 
ical Witness— Htpothetical  Question; 

There  was  no  error  in  not  sustaining  ob- 
jections to  certain  hypothetical  questions  ask- 
ed of  an  expert  medical  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2360-2374;   Dec.  Dig.  «=>553.] 

5.  Evidence  «=3514  —  Expert  Teshicoht  — 
Operation  of  Automobile. 

There  was  no  error  in  permitting  expert 
witnesses  to  give  their  opinion  as  to  the  dis- 
tance witliin  which  the  automobile  of  defend- 
ant could  lie  stopped. 

[ISA.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  2319-2323;    Dec.  Dig.  <S=>514!] 

6.  Trial  «=992— Bjsoeption  of  Evidence-tt- 
Motion  to  Strike  Answer  —  Tivb  fob 
Making. 

A  motion  to  strike  out  an  answer  of  a 
witness  as  not  responsive,  or  on  other  grounds 
appearing  when  the  answer  is  given,  comes  too 
late  when  it  is  not  made  until  after  the  witness 
has  been  fully  cross-examined  and  other  wit- 
nesses have  testified. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §i  245,  252 ;    Dec.  Dig.  «=>92.] 

7.  Rulings  on  Evidence  and  iNSTBtrcrroNS. 
There  was  no  error  in  the  rulings  on  evi- 
dence, in  tlu:  instructions  to  the  jury,  or  in  thfe 
refusal  to  give  requested  instructions. 
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Appeal  from  District  Court,  Bamsey  Coun- 
ty; Hascal  R.  Brill,  Judg& 

Action  by  John  Harold  Johnson  against 
J.  A.  Quinn.  Verdict  for  plaintiff,  and  from 
an  adverse  order  defendant  appeals.  Af- 
firmed. 

Harris  Blchardson  and  Walter  Blchardson, 
both  of  St  Paul,  for  appellant  Wlckersham 
&  Churchill,  of  St  Paul,  for  respondent 

BUNN,  J.  The  Jury  Trhlch  tried  this  case 
found  a  verdict  for  plaintiff,  assessing  his 
damages  at  $9,015.  Defendant  moved  for  a 
new  trial.  The  motion  was  denied  on  condi- 
tion that  plaintiff  consent  to  a  reduction  of 
the  verdict  to  $7,000.  Plaintiff  so  consented, 
and  defendant  appealed  from  the  order. 

There  are  65  assignments  of  error.  They 
call  in  question  the  action  of  the  trial  court 
in  ordering  the  complaint  amended,  the  suffl- 
ciency  of  the  evidence  to  sustain  a  finding  of 
negligence  on  the  part  of  defendant,  the 
amount  of  the  damages  and  various  rulings 
on  the  admission  of  evidence  and  In  refusing 
requests  for  instructions. 

[1]  1.  We  pass  the  point  made  as  to  the 
amendment  to  the  complaint  with  the  remark 
that  we  see  nothing  in  it  and  no  occasion  to 
say  anything  except  that  the  complaint  as 
emended  stated  a  cause  of  action  and  was 
sufficiently  definite  and  certain  to  enable  de- 
fendant to  intelligently  make  his  answer  and 
try  the  issues. 

[2]  2.  The  evidence  was  sufficient  to  justi- 
fy tlie  jury  in  determining  that  the  facts 
were  as  follows:  Plaintiff,  age  31,  a  l>oiler 
maker  in  the  employ  of  a  railroad  company, 
at  about  1  o'clock  in  the  morning  of  Sunday, 
December  14,  1913,  walked  west  on  Seventh 
street  In  St  Paul  to  the  northwest  comer  of 
Seventh  and  Sixth  streets  expecting  to  find 
his  brother  at  a  dance  in  Central  Hall  and  to 
go  home  with  him.  The  hall  was  dark,  and 
I^alntlff  started  to  cross  the  triangular  space 
formed  by  the  Junction  of  Sixth,  Seventh  and 
Franklin  streets  to  take  a  street  car  on  the 
comer  of  Sixth  and  Franklin.  As  he  reached 
a  point  some  25  feet  from  the  curb  of  the 
sidewalk  he  had  Just  left  and  about  or  be- 
yond the  center  of  Sixth  street  where  it 
crosses  Seventh,  he  was  struck  by  an  auto- 
mobile coming  from  the  east  on  Sixth  street 
and  sustained  serious  injuries.  The  auto- 
mobile belonged  to  and  was  driven  by  defend- 
ant Its  speed  was  about  15  miles  per  hour, 
no  warning  was  given  of  its  approach,  and  its 
lights  were  not  lit  Plaintiff  looked  for  au- 
tomobiles as  he  left  the  curb,  and  saw  none. 
The  streets  were  lighted,  but  it  was  too  dark 
to  see  far  in  any  direction. 

That  the  evidence  Justified  the  Jury  In 
finding  defendant  guilty  of  negligence  in  run- 
ning his  car  without  lights  and  without 
sounding  a  warning  of  its  approach  to  this 
crossing,  there  can  be  no  doubt  and  we  so 
bold.  It  la  claimed  that  the  evidence  does 
not  show  that  the  front  lamps  on  the  auto- 
mobile were  not  lighted^  but  an  examination 


of  the  record  convlnoes  ns  Out  tills  was  a 
question  for  the  Jury,  and  that  the  evidence 
sustains  its  finding  thereon. 

[S]  3.  The  verdict  as  reduced  by  the  trial 
court  is  not  so  large  that  we  can  disturb  ttae 
action  of  the  trial  court  in  refusing  to  set  it 
aside  as  excessive.  We  have  considered  the 
evidence  as  to  the  character,  extent  and 
probable  duration  of  the  injuries  to  plaintiff, 
and  it  is  sufficient,  In  our  opinion,  to  preveflt 
this  court  from  saying  that  there  was  passion 
or  prejudice  on  the  part  of  the  Jury  In  fix- 
ing the  amount 

[4]  4.  Error  is  claimed  in  not  sustaining  an 
objection  to  hypothetical  questions  asked  a 
medical  witness.  Dr.  Piatt.  This  witness  bad 
heard  all  the  testimony  in  the  case  Including 
the  testimony  of  plaintiff,  and  of  bis  attend- 
ing physician.  Dr.  Comstock,  as  to  his  con- 
dition. He  was  asked  his  opinion  as  to  the 
permanency  of  the  Injuries  to  pialntifrs  Jaw, 
basing  it  \ipon  the  testimony  of  plaintiff  as 
to  his  condition,  and  the  testimony  of  his  at- 
tending physician  as  to  what  be  found  and 
what  he  did,  excluding  any  opinion  he  bed 
expressed.  The  objection  was  that  the  ques- 
tion "does  not  give  the  elements,  and  is  too 
broad  as  it  does  not  give  in  detail  the  facts, 
but  leaves  to  the  witness  to  eliminate  that 
which  his  own  Judgment  may  induce  him  to 
eliminate."  Other  questions  of  like  tenor 
were  asked,  objected  to  on  the  same  ground, 
and  permitted  to  be  answered.  The  answer 
of  ttae  witness  was  that  in  his  opinion  the 
injury  was  permanent 

We  do  not  think  that  the  questions  were 
foirly  open  to  the  objections  made.  It  is  of 
course  true  that  it  must  be  made  plain  to  the 
Jury  as  well  as  to  the  expert  what  facts  he 
bases  his  opinion  on,  and  he  must  not  be  left 
to  decide  between  conflicting  facts,  but  must 
assume  as  trae  the  fftcts  stated  in  the  ques- 
tion or  those  found  in  the  testimony  he  la 
asked  to  base  his  opinion  upon.  But  this 
witness  had  heard  plaintiff  testify,  not  only 
as  to  the  condition  of  his  Jaw,  but  as  to  the 
history  of  the  case,  and  the  history  and  hab- 
its of  the  plaintiff.  He  was  asked  to  give 
an  opinion  based  upon  this  testimony,  and  the 
testimony  of  the  attending  physician  as  to 
what  he  found.  It  appeared  from  the  cross- 
examination  of  the  witness  that  the  past 
history  of  the  patient  and  his  habits  were  ele- 
ments necessary  to  be  considered  in  giving  an 
opinion  as  to  the  permanency  of  the  condi- 
tion of  bis  Jaw,  and  the  witness  understood 
that  these  elements  were  Included  In  the 
hypothetical  questions  a^ed.  The  claim  is 
that  these  elements  were  not  Included  in  the 
questions  and  not  shown  by  the  testimony, 
and  therefore  that  the  expert  must  have  bas- 
ed his  opinion  in  part  on  knowledge  acquired 
outside  of  the  court  room  and  not  disclosed 
to  the  Jury.  If  this  was  the  case,  the  testi- 
mony should  have  been  stricken  out  but  the 
record  does  not  bear  out  the  claim  as  to  the 
facts.  The  past  history  of  the  patient  as 
well  as  his  past  Ufe  and  habits,  was  quite 
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folly  disclosed  by  his  own  testimony  and  the 
testimony  of  Dr.  Comstock,  and  the  erpert 
-was  asked  to  assume  this  testimony  to  be 
tme  and  to  take  it  into  consideration  in  giv- 
ing his  answer.  We  do  not  tlilnk  that  the  ex- 
pert "nsurpcd  the  functions  of  the  Jury,"  or 
tliat  there  was  any  error  in  the  rulings  made 
In  regard  to  his  testimony.  Nor  is  there 
anything  la  the  claim  that  the  testimony  of 
tbe  doctor  showed  that  he  was  not  competent 
to  testify. 

[5]  5.  A  point  is  attempted  to  be  made  on 
tbe  court's  i)ermltting  certain  experts  to  give 
tbelr  opinions  as  to  the  distance  within  which 
a  car  of  the  kind  defendant  was  driving  could 
be  stopped.  We  hold  that  the  trial  court  did 
not  abuse  its  discretion  in  finding  the  wit- 
nesses qoalifled,  tliat  the  subject  was  one  for 
expert  testimony,  and  that  there  was  no  fatal 
defect  in  the  questions  asked.  It  might  fur- 
ther well  be  held  that  there  was  no  prejudice 
bere,  even  if  there  was  technical  error. 

[(]  6.  Error  is  assigned  Id  the  refusal  to 
strike  out  a  statement  of  the  witness  Gellatly 
that  he  did  not  notice  defendant's  automobile 
nntil  Wettergren  called  his  attention  to  it 
by  saying,  "There  comes  doctor  without  any 
lights."  This  answer  was  not  responsive  to 
tbe  question,  but  no  motion  to  strike  out  was 
made  until  after  the  cross-examination  of 
this  witness  was  completed  and  after  several 
other  witnesses  bad  been  examined.  The  mo- 
tion came  too  late. 

[7]  7.  We  have  considered  the  other  rul- 
ings on  evidence  assigned  as  error,  as  well 
as  tbe  portions  of  the  charge  criticised,  and 
the  refusal  to  give  requested  instructions. 
We  find  no  error  in  any  of  these  matters. 

Order  affirmed. 


WADMAN  T.  TROUT  LAKB  LUMBER  CO. 
(No.  19139  [46].) 

(Supreme  Court  of  Minnesota.    June  18,  1916.) 

(Sylldbut  by  the  Court.) 

1.  Watkbs   and    Water  Coubseb   @=3ll4  — 
Maintenance   of   Dam  —  Dauaoes  fbou 

OVEBFLOW— STWTICIENCT    OF    EVIDENCE. 

Action  to  recover  damage  caused  by  unlaw- 
ful flowage  of  land.  The  evidence  is  sufficient  to 
sustain  a  finding  that  the  act  of  defendant  in 
maintainrng  a  dam  caused  the  overflow  of  wa- 
ter upon  plaintifTs  land,  and  that  defendant  is 
liable  in  damages  therefor. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  (bourses,  Cent.  Dig.  §§  124,  125;    Dec. 
Dig.  <8=>114.] 

2.  Watebs  and  Water  Ooubbeb  «b>114  — 
Damages  —  Excessive  Recovebt  —  Ovxb- 

TLOW. 

The  damages  awarded  are  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |8  124,  126;  Dec. 
Dig.  «s»114.1 

3.  Appbal  and  Bbbob  «b>207— Pbbsertation 
Bklow — Conduct  of  Counsel. 

Objections  to  remarks  or  conduct  of  coun- 
sel as  improper,  if  urged  as  a  ground  for  a  new 
trial,  must  first  be  urged  in  the .  trial  court 


Such  objection  cannot  be  raised  for  the  first 
time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1500;  Dec.  Dig.  <S=»207.] 

4.  Tbiai.  «:»181— Misconduct  of  CounseI/— 
Cube  bt  Admonition  ob  Instbuction— Du- 
ty TO  Bequebtt. 

If  the  misconduct  is  such  that  the  effect  of 
it  ma;  be  removed  by  appropriate  action  at  tbe 
time,_  the  trial  court  should  be  asked  to  make 
a  ruling  or  give  some  admonition  or  instruction, 
whereby  the  prejudicial  impression  which  it  is 
claimed  the  remarks  may  have  left  upon  the  ju- 
ry may  be  corrected.  This  should  be  done  ei- 
ther at  the  time  the  objectionable  words  are 
used  or  when  the  court  comes  to.  charge  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  812-814;   Dec.  Dig.  <8i3»131.1 

5.  New  Tbial  «=»29—6B0UNDa— Misconduct 
OF  Counsel— Discbetion. 

An  application  for  a  new  trial  on  this 
ground  is  largely  addressed  to  the  sound  discre- 
tion of  the  trial  court  There  was  in  this  case 
no  abuse  of  discretion  in  refusing  to  grant  a  new 
trial  on  this  ground. 

[Ed-.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  {{  43,  44;   Dec.  Dig.  «=»29.] 

Appeal  from  District  Oonrt,  St  Louis  Coun- 
ty; Wm.  A.  Cant  Judge. 

Action  by  Alfred  Wadman  against  the 
Trout  Lake  Lumber  (Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Washburn,  Bailey  &  Mitchell,  of  Dulnth, 
for  appellant.  John  Jenswold,  Jr.,  of  Du- 
luth,  for  respondent 


TTATT.AM,  J,  This  actlon  Is  brought  to 
recover  damages  caused  by  the  unlawful  flow- 
age  by  defendant  of  plaintiff's  land.  The 
Jury  found  for  plaintiff  and  defendant  ap- 
peals. Plaintiff's  land  is  adjacent  to  Ver- 
milion Lake,  in  St  Louis  county,  and  is  part- 
ly surrounded  by  it  Tliis  lake  covers  71 
square  miles.  It  has  a  drainage  basin  of 
about  600  square  miles  and  is  fed  by  a  num- 
ber of  small  streams.  Its  outlet  is  the  Ver- 
milion river.  At  the  point  of  outlet  a  dam 
has  been  maintained  somewhat  intermittent- 
ly for  a  number  of  years;  This  dam  is  about 
175  feet  long.  In  July,  1912,  defendant  hav- 
ing then  control  of  this  dam,  repaired  it  with 
tbe  result  of  raising  the  surface  of  the  wa- 
ter of  the  lake.  Plaintiff's  land  is  an  irreg- 
olar  tract  of  116  acres.  He  has  owned  it 
since  1907.  During  ttiat  time  be  has  put  up 
some  buildings,  including  a  dancing  pavilion 
and  a  txwthouse,  and  has  constructed  a  dock, 
and  some  cribbing  about  68  feet  long,  made 
of  logs  and  filled  in  with  rock  and  gravel, 
connecting  the  shore  with  the  dock.  After 
tlie  repair  of  the  dam  in  1912,  plaintiff's 
property  sustained  some  damage  by  reason  of 
high  water,  the  damage  occurring  for  the 
most  part  during  the  season  of  1913.  No 
question  is  raised  that  defendant  is  liable  if 
the  flooding  of  plaintiff's  land  was  caused  by 
the  acts  of  defendant 
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[1]  The  first  question  Is:  Was  the  raising 
of  the  dam  by  defendant  a  cause  of  this  in- 
jury? Defendant  claims  it  was  not  but 
claims  that  the  damage  was  caused  by  un- 
usually heavy  rains.  On  May  21,  1913,  de- 
fendant undertook  to  blow  out  the  dam  and 
it  claims  that  this  had  no  effect  on  the  rise 
of  the  water  In  the  lake,  but  that  in  spite  of 
it  the  water  continued  to  rise.  The  argu- 
ment deduced  Is  that  the  dam  could  not  have 
caused  the  high  stage  of  water  in  the  lake 
or  the  flowage  of  land  thereabout  Plaintiff 
concedes  that  there  were  heavy  rains  in  1912 
and  1913,  but  contends  that  the  dam  was  a 
producing  cause  of  the  high  water  and  that 
it  raised  the  water  and  Increased  the  flow- 
age  of  land  to  the  measure  of  the  Increased 
height  of  the  dam.  In  answer  to  the  conten- 
tion that  the  lowering  of  the  dam  had  no 
effect  In  lowering  the  water,  plaintiff  eon- 
tends  that  the  dam  was  blown  out  only  here 
and  there  for  a  small  space  In  the  aggre- 
gate and  not  to  exceed  a  foot  in  depth',  and 
that  because  of  this  fact  the  channel  was 
enlarged  to  so  trifling  an  extent  that  its 
effect  was  not  appreciable  in  lowering  the 
water  of  the  lake  for  some  time  thereafter. 
There  is  evidence  to  sustain  the  contention 
of  plaintiff  that  the  acta  of  defendant  in  re- 
pairing and  maintaining  this  dam  Increased 
the  stage  of  water  of  the  lake  and  caused 
damage  which  plaintiff  would  not  otherwise 
have  sustained,  and  the  finding  of  the  Jury 
that  the  relation  of  cause  and  effect  was  es- 
tablished between  the  acts  of  defendant  and 
the  injury  to  plaintiff  should  not  be  dis- 
turbed. 

[2]  2.  It 'is  claimed  the  damages  are  ex- 
cessive. The  Jury  assessed  the  damages  at 
$300.  The  trial  court  ordered  a  new  trial 
unless  plaintiff  would  consent  to  a  reduction 
to  $225.  To  this  plaintiff  consented.  The 
damage  done  was  not  large.  About  two  acres 
of  land  was  flooded  and  about  half  an  acre  of 
shore  was  washed  away.  The  buildings  and 
the  dock  and  cribbing  were  somewhat  dam- 
aged. We  think  the  verdict  is  not  so  exces- 
sive as  to  warrant  a  new  trial  or  to  warrant 
fun±ier  Interference  with  the  amount  by  this 
court. 

[S]  8.  D^endant  urges  that  a  new  trial 
Should  be  granted  because- of-  misconduct  of 
counsel  for  plaintiff.  Several  Instances  of 
alleged  misconduct  are  assigned  in  the  brief 
of  appellant.  Only  one  was  assigned  in  the 
trial  court  as  a  ground  for  a  new  trial.  We 
can  accordingly  consider  only  that  one  here. 
Objection  to  remarks  or  conduct  as  Improper, 
if  urged  as  a  ground  for  a  new  trial,  must 
first  be  urged  in  the  trial  court  Such  ob- 
jection cannot  be  raised  for  the  first  time  on 
appeal.  Guthler  v.  M.  &  St  L.  R.  Co.,  87 
Minn.  355,  91  N.  W.  1006.  See,  also,  Pink  v. 
Milk  Co.  (Mbm.)  152  N.  W.  725.  The  alleged 
misconduct  diallenged  by  the  record  is  as 
follows:  Plaintiff's  counsel,  while  examin- 
ing one  of  plaintiff's  witnesses  who  owned 


land  adjacent  to  Vermilion  Lake,  asked  blm 
as  to  some  negotiation  of  his  own  with  the 
superintendent  of  the  defendant  In  1913. 
The  witness  testified,  without  objection,  that 
during  the  course  of  this  negotiation  the  su- 
perintendent asked  him  how  much  his  dam- 
age was.  Plaintiff's  counsel  then  asked  the 
question:  "Did  he  try  to  settle  with  you 
for  your  damages?"  Objection  to  this  ques- 
tion was  sustained.  Plaintiff's  counsel  then 
made  this  offer:  "We  offer  to  prove  by  this 
witness  that  he  offered  him  a  settlement  for 
damages  at  that  time  provided  he  would  kee{ 
it  quiet."  Counsel  for  defendant  then  said: 
"Objections  are  futile  in  a  case  Uke  this. 
Counsel  knows  be  ought  not  to  make  an  offer 
of  that  sort  before  the  Jury."  After  some 
argument  and  comment  the  court  said:  "The 
objection  will  be  sustained." 

[4]  4.  We  might  dispose  of  this  Instance 
of  alleged  ml8c<mduct  also  by  saying  that  ob- 
jection to  it  was  not  presented  or  raised  in 
the  proper  manner.  No  ruling  or  tDstmctlon 
was  asked  of  the  court  on  the  trial  and  no 
exception  taken  to  any  act  or  ruling  or  omls* 
sion  of  the  court  The  proper  practice  In" 
such  cases  is  well  settled.  It  the  misconduct 
is  such  that  the  effect  of  it  may  be  removed 
by  appropriate  action  at  the  time,  the  trial 
court  should  t>e  asked  to  make  a  ruling  or 
give  some  admonition  or  instruction  whereby 
the  prejudicial  Impression  which  it  is  claim- 
ed the  remarks  may  bave  left  upon  the  minds 
of  the  Jury  may  be  corrected.  Tills  should 
be  done  either  at  the  time,  the  objectionable 
words  are  used  or  when  the  court  comes  to 
charge  the  Jury.  State  v.  Frelinghuysen,  43 
Minn,  265,  45  N.  W.  432.  The  objection  Is 
not  one  wblcb  the  party  aggrieved  may  treas- 
ure up  for  future  use,  proceeding  In  the 
meantime  with  the  trial  in  an  effort  to  ob- 
tain a  favorable  verdict,  and  upon  loss  of  a 
verdict,  bring  forward  as  a  winning  ground 
for  a  new  trial.  It  is  true  that  remarks  <a 
conduct  of  counsel  may  be  of  such  a  char- 
acter that  no  action  or  instruction  of  tbe 
court  can  remove  the  impression  left,  but  it 
could  hardly  be  contended  that  tbe  remarks 
in  this  case  were  of  such  character.  WeUs 
V.  Moses,  87  Minn.  432,  92  N.  W.  834. 

[5]  5.  Tbe  question  is,  however,  easily  dis- 
posed of  on  the  merits.  An  application  for 
a  new  trial  on  this  ground  is  largely  ad- 
dressed to  tbe  sound  discretion  of  the  trial 
court  Johnson  v.  C.  B.  &  N.  Ry.  Co.,  37 
Minn.  519,  35  N.  W.  438;  Riley  v.  C,  M.  & 
St  P.  Ry.  Co.,  71  Minn.  425,  74  N.  W.  171. 
The  trial  court  in  bis  discretion  held  this 
conduct  of  counsel  not  ground  for  setting 
aside  the  verdict  The  objection  to  the  of- 
fered testimony  was  quite  apparent,  but  we 
cannot  say  that  tbe  offer  was  made  In  bad 
faith,  nor  is  there  apparently  any  apprecia- 
ble prejudice  to  tbe  defendant.  We  might 
dispose  of  it  by' repeating  the  lang^uage  of 
GilflUan,  C.  J.,  in  Johnson  v.  C,  B.  &  N.  R. 
Co.,  37  Minn.  619,  85  N.  W.  438: 
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'Wa  eantiot  say  that  this  remarks  of  counsel 
pxejudiced  the  appellant  before  the  jury; .  an^ 
the  court  below,  with  much  better  opportunity 
than  we  have,  has  decided,  in  refusing  the  .new 
trial,  that  they  did  not  prejudice.  The  record 
\^ould  have  to  show  a  decided  probability  of 
prejudice  to  justify  us  in  reversing  that  decision. 
■Xbe  case,  as  presented,  does  not  call  on  us  to 
do  so." 

Judgment  afBrmed. 


GRUBBN  T.  TROUT  LAKE  I/UMBBB  CO. 

(No.   19138  [45].) 
(Supreme  Court  of  Minnesota.    June  18,  1916.) 

Appeal  from  IMstrict  Court,  Sfc  Louis  Coun- 
ty;   Wm.  A.  Cant,  Judge. 

Action  by  Ole  P.  Gruben  against  the  Trout 
Ijake  Lumber  Company.  Verdict  for  plaintiff, 
and  from  an  adverse  order,  defendant  appeals. 
Affirmed. 

Washburn.  Bailey  &  Mitchell,  of  Duluth,  for 
appellant  John  Jenswold,  Jr.,  of  Duluth,  for 
respondent 

PEE  CURIAM.  This  is  an  action  brought  to 
recover  damages  to  the  land  of  plaintiff  from 
flowage  alleged  to  have  been  caused  by  the  un- 
lawful acts  of  defendant.  As  far  as  concerns 
the  question  of  liability,  the  issue  is  the  same 
as  in  the  case  of  Wadman  v.  Trout  Lake  Lum- 
ber Co.,  153  N.  W.  269,  decided  herewith,  and, 
following  the  decision  in  that  case,  we  hold  the 
evidence  sufficient  to  sustain  a  finding  that  de- 
fendant is  liable.  ^ 

The  jury  awarded  damages  in  the  sum  of  $550. 
The  trial  court  ordered  a  new  trial  unless  plain- 
tiff would  consent  to  a  reduction  of  the  amount 
to  $375.  To  this  plaintiff  consented.  The  dam- 
age complained  of  was  damage  to  hay  land, 
and  consisted  in  destroying  the  crop  and  killing 
the  roots  of  the  grass.  The  damages  as  reduced 
are  liberal,  but  not  so  excessive  as  to  warrant 
a  new  trial  or  further  interference  with  the 
amount 

Order  affirmed. 


STATE  ▼.   SAILOR.     (No.  19207.) 
(Supreme  Court  of  Minnesota.    June  18,  1915.) 

(Syttabui  by  the  Court.) 
X.  CiuuiNAL  Law  <8=»778,  823,  824— Instbuc- 

TIONS— PKESUMPTION     OF     INNOCENCB— ODBB 
OF  EBBOB— KiGHT  TO  OBJECT. 

The  defendant  in  a  criminal  prosecution, 
whether  the  issue  of  fact  be  one  of  intent  or 
other  fact,  is  entitled  to  a  charge  upon  the  pre- 
sumption of  innocence,  overruling  State  v. 
Borgstrom,  69  Minn.  508,  72  N.  W.  799,  975. 
A  failure  to  give  such  charge  is  not  rendered 
harmless  by  giving  a  proper  charge  upon  proof 
beyond  a  reasonable  doubt;  but  if  the  defend- 
ant makes  no  request  for  such  charge,  the  omis- 
sion to  give  it  will  not  result  in  a  reversal. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  {§  1842-1852,  1854-1857.  1960, 
1967,  1992-2004,  3158 ;  Dec.  Dig.  «=>778,  823, 
824.] 
2.  Cbiminai.  Law  €=>782,  824— iNSTBrorioNS 

—Bb<j0E8T— Ground  for  Revebsal. 

When  the  court  reviews  the  evidence  the 
defendant  is  entitled  to  a  charge  that  the  jury 
are  the  ezclnsiye  judges  of  all  questions  of  fact; 
but  a  failure  to  so  charge,  no  request  being 
made,  will  not  result  in  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1847,  1849,  1851,  1852, 
1877,  1878,  1880-1882,  1906,  1907,  1909-1911, 
1960,  196ef,  1967,  1906-2004;  Dec.  Dig.  <8=> 
782,  824.] 


3.  CUMINAI.  Law  <8=>822— Habui.bbs  BbBob 

— iNBTBtrcnoNS— Intebest  of  Accused. 
The  charge  of  the  court  upon  the  interest 
of  the  defendant  and  its  effect  upon  his  testi- 
mony is  disapproved ;  but  it  is  held  that  it  was 
not  of  a  character  justifying  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ii  1990,  1991,  1994,  1995, 
3158;   Dec.  Dig.  <S=>822.] 

Appeal  from  District  Court,  Hennepin 
County;  WiUiam  B.  Hale,  Judge. 

Albert  Sailor  was  convicted  of  forgery  in 
the  second  degree,  and  appeals.    Affirmed. 

John  P.  Nash  and  William  M.  Nash,  both 
of  Minneapolis,  for  appellant.  James  Rob- 
ertson, Co.  Atty.,  and  Mathias  Baldwin,  Asst. 
Co.  Atty.,  both  of  Minneapolis,  for  the  State. 

DIBBLL,  0.  The  defendant  was  convicted 
of  forgery  in  the  second  degree  and  appeals 
from  the  order  denying  his  motion  for  a  new 
trial.  The  case  is  before  us  on  a  bill  of  ex- 
ceptions. The  evidence  is  not  returned.  The 
assignments  refer  to  errors  alleged  in  the 
charge.  There  are  three  points  for  consid- 
eration: 

(1)  Whether,  considering  the  nature  of  the 
presumption  of  innocence,  and  the  defend- 
ant's right  to  It,  the  court,  having  charged 
upon  proof  beyond  a  reasonable  doubt,  com- 
mitted reversible  error  in  not  charging  upon 
the  presumption,  a  charge  not  being  re- 
quested. 

(2)  Whether  the  court,  having  reviewed 
the  evidence,  committed  reversible  error  in 
falling  to  charge  the  jury  that  they  were  the 
exclusive  Judges  of  all  questions  of  fact,  a 
charge  to  such  effect  not  being  requested. 

(3)  Whether  the  court  erred  in  its  charge 
to  the  Jury  upon  the  interest  of  the  accused 
as  bearing  upon  his  credibility. 

[1]  1.  The  first  point  suggested  for  discus- 
sion, as  it  comes  for  final  determination,  pre- 
sents a  simple  question ;  but  Its  correct  de- 
termination requires  some  consideration  of 
the  nature  of  the  presumption  of  innocence, 
alone  and  in  connection  with  the  doctrine  of 
reasonable  doubt,  the  nature  of  the  defend- 
ant's right  to  an  announcement  of  the  pre- 
sumption in  his  behalf,  and  some  inquiry  into 
the  general  law  and  our  own  holdings  upon 
the  right  to  relief  on  the  appeal  of  a  defend- 
ant who  has  not  asked,  and  has  not  had  ac- 
corded him,  rights  which  must  have  been  giv- 
en him  if  asked. 

A  defendant  on  trial  for  a  criminal  offense 
is  entitled  to  the  presumption  of  innocence. 
The  declaration  of  the  statute  is  as  follows: 

"Every  defendant  in  a  criminal  action  is  pre- 
sumed innocent  until  the  contrary  is  proved, 
and  in  case  of  a  reasonable  doubt  is  entitle^  to 
acquittal :  and  when  an  offense  has  been  proved 
against  him,  and  there  exists  a  reasonable  doubt 
as  to  which  of  two  or  more  degrees  he  is  guilty, 
he  shall  be  convicted  only  of  the  lowest"  G.  S. 
1913,  :  8508  (R.  L.  1905,  §  4784). 

In  the  case  before  us  the  court  did  not 
charge  upon  the  presumption  of  innocence 
and  an  instruction  was  not  asked.    It  charg- 


^s9Far  other  cases  see  same  topic  and  KBT-IfUIIBEIl  in  all  Key-Numbered  Dicests  and  Indexes 
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ed  fnlljr  enongh  niton  proof  beyond  a  reason- 
able doubt;  and  It  is  claimed  that  snch  a 
charge  Includes  the  elements  which  make  up 
the  essentials  of  tbe  presumption  of  inno- 
cence. 

There  has  been  considerable  discussion  as 
to  the  precise  nature  and  character  of  the 
presumption  of  Innocence.  In  Coffin  v.  Unit- 
ed States,  156  U.  S.  432,  IS  Sup.  Ct  394,  39 
L.  Ed.  481,  an  elaborate  discussion  was 
Iiad;  and  tbe  conclusion  reached  was  that 
the  presumption  was  in  tbe  nature  of  evi- 
dence in  faror  of  the  accused,  and  that  the 
giving  of  the  charge  on  reasonable  doubt 
did  not  put  before  the  Jury  the  presumption 
of  innocence.  This  case  gave  occasion  for  an 
article  by  Prot  Thayer,  treating  in  a  schol- 
arly way  of  the  presumption  and  opposing 
tbe  view  of  the  court  that  the  presumption 
was  evidentiary  in  character.  Thayer,  PreL 
Treat  Ev.  6S1.  It  has  been  suggested  that 
tbe  court  has  departed  from  its  holding  In 
the  Coffin  Case.  We  do  not  find  this  to  be 
so.  The  fact  Is  to  the  contrary.  It  has 
twice  held  It  not  to  be  error  to  refuse  an  in- 
struction embodying  the  evidence  feature  of 
tbe  presumption,  a  clear  instruction  on  the 
presumption  being  given,  and  It  has  been 
suggested  that  in  certain  situations  it  might 
be  confusing  to  refer  to  the  evidentiary  fea- 
ture. Holt  V.  United  States,  218  U.  S.  245, 
81  Sup.  Ct  2,  54  L.  Ed.  1021,  20  Ann.  Gas. 
1138 ;  Agnew  v.  United  States,  165  U.  S.  36; 
17  Sup.  Ct  235,  41  L,  Ed.  624.  But  it  has 
constantly  held  against  the  identity  of  rea- 
sonable doubt  and  the  presumption  of  inno- 
cence. Cochran  v.  United  States,  167  U.  S. 
286,  16  Sup.  Ct  628,  39  L.  Ed.  704;  Kirby 
v.  United  States,  174  U.  S.  47,  1»  Sup.  Ct 
674,  43  Ik  EA.  809.  Some  cases  have  follow- 
ed and  some  have  refused  to  accept  the  evi- 
dence feature.  See  12  Hose's  Notes,  692; 
3  Rose's  Supp.  658;  6  Rose's  Supp.  544;  2 
Chamberlayne,  Ev.  1172  et  seq. 

Ueflnements  aside,  and  leaving  tbe  genesis 
and  destiny  of , the  presumption  of  innocence 
to  others,  we  are  presently  concerned  with 
such  practical  use  of  it  as  will  meet  the  re- 
quirements of  the  everyday  administration 
of  the  criminal  law  and  observe  tb»  com- 
mands of  the  statute. 

The  Jury  see  the  defendant  in  court  under 
guard ;  or  if  be  is  at  large,  they  know  he  is 
so  because  be  has  given  a  bond  satisfactory 
to  tbe  court  He  Is  not  like  the  clvU  defend- 
ant They  know  that  a  grand  Jur7,  wUch 
has  listened  to  witnesses,  has  sent  him  to 
them  for  trial.  It  Is  a  natural  suspicion,  an 
unavoidable  one,  that  some  wrong  has  been 
done  with  which  he  is  concerned.  While 
tbe  accusatlou  may  be  untrue,  the  grand 
Jurors  have  presented  him  by  their  indict- 
ment as  guilty.  Indictments  do  not  suggest 
Innocence.  Tbe  law  endeavors  to  give  the 
defendant  a  fair  trial  by  warning  the  Jury 
to  keep  from  their  minds  the  suspicions 
wblch  naturally  arise  and  by  cautioning 
tbem  to  keep  to  the  evidence.    It  endeavors, 


through  the  use  of  tbe  presumption  of  inno- 
cence, to  put  the  defendant  before  the  Jury, 
so  far  as  may  be,  on  a  level  with  the  dvll 
defendant  It  endeavors  to  confine  the  Jury 
to  the  evidence  before  it  nnafCected  by  tbe 
suspicions  aroused  by  the  sltoatlon  of  the 
defendant  Utterance  has  been  given  to  a 
deal  of  exaggerated  language  relative  to  the 
presumption,  its  sacredness  and  the  like. 
With  this  we  have  no  sympathy.  We  appre- 
ciate that  the  necessity  of  tbe  use  of  the  pre- 
sumption is  not  so  great  as  when  the  accus- 
ed was  less  fairly  treated  at  the  trial;  but 
under  the  statute,  and  under  the  authori- 
ties, the  defendant,  if  be  asks  for  it  cannot 
be  legally  denied  it;  and  a  ctiarge  upon 
proof  beyond  a  reasonable  doubt  does  not 
Include  a  charge  upon  tbe  presumption  of 
Innocence.  See  1  Jones,  Ev.  |  12a;  4  Wig- 
more,  Ev.  f  2511. 

Tbe  observations  of  Dean  Wigmore  appeal 
to  us: 

"But  in  a  criminal  case  the  term  does  convey 
a  special  and  perhaps  useful  hint,  over  and 
above  the  other  form  of  the  rule  about  tbe  bur- 
den of  proof,  in  that  it  cautions  the  Jury  to 
put  away  from  their  minds  all  the  suspicion 
that  arises  from  the  arrest,  the  indictment,  and 
the  arraignment,  and  to  reach  their  conclusion 
solely  from  the  legal  evidence  adduced.  In  oth- 
er words,  the  rule  about  burden  of  proof  re- 
quires the  prosecution  by  evidence  to  convince 
the  jury  of  the  accused's  guilt;  while  the  pre- 
sumption of  innocence,  too,  requires  this,  but 
conveys  for  the  jury  a  special  and  additional 
caution  (which  is  perhaps  only  an  implied  corol- 
lary to  the  other)  to  consider,  in  the  material 
for  their  belief,  nothing  but  the  evidence,  i.  e., 
no  surmises  based  on  the  present  situation  of 
the  accused — a  caution  particularly  needed  in 
criminal  cases.  So  far,  then,  as  the  'presump- 
tion of  innocence'  adds  anything,  it  is  merely  a 
warning  not  to  treat  certain  thines  improperly 
as  evidence."    4  Wigmore,  Ev.  §  2511. 

Mr.  Jones,  in  a  like  connection,  says: 
"This  distinction  has  been  well  marked.  The 
presumption  of  innocence,  supplemented  by  any 
evidence  an  accused  may  adduce,  together  with 
the  evidence  against  him,  constitute  the  ele- 
ments from  which  the  legal  conclusion  of  his 
guilt  or  innocence  is  to  be  drawn ;  whereas  rea- 
sonable doubt  is  the  condition  of  mind  produc- 
ed by  the  proof  resulting  from  the  evidence." 
1  Jones,  Ev.  {  12b. 

We  take  it  to  be  well  settled  law  that  a 
court  may  not  when  properly  requested,  re- 
fuse to  charge  the  Jury  upon  the  presumption 
of  innocence;  and  though  the  court  may 
often  refuse  to  give  an  Instruction  in  the 
words  of  counsel  it  must  when  its  attention 
is  called  to  tbe  presumption,  state  to  tbe 
Jury,  in  fair  words,  its  Import  Our  atten- 
tion has  been  called  to  State  v.  Borgstrom,  69' 
Minn.  506,  72  K.  W.  799,  975.  There  tbe  de- 
fendant requested  a  specific  charge  upon  tbe 
presumption  of  Innocence.  It  was  refused, 
and  none  was  given.  Tbe  Supreme  Court 
beld  the  refusal  not  error,  apparently  upon 
the  theory  that  tbe  only  question  involved, 
was  tbe  criminal  or  Innocent  Intent  of  tbe  de- 
fendant in  doing  an  act  the  doing  of  wblch 
was  admitted.  We  do  not  understand  this 
to  be  the  law,  no  other  case  so  holds,  and  in 
so  far  as  State  v.  Borgstrom  holds  that  tber» 
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can  be  a  Mr  trial  wlfbont  the  benefit  of  the 
presumption  of  innocence,  when  it  is  asked, 
though  the  Issue  be  upon  the  question  ot  In- 
tent, as  largely  It  is  here,  It  Is  overruled. 

We  are  safe,  then.  In  saying  that  whatever 
the  Issue  of  fact,  and  notwithstanding  a 
proper  Instruction  on  proof  beyond  a  reason- 
able doubt,  the  omission  to  give  a  charge  up- 
on the  presumption  of  Innocence,  if  it  is  ask- 
ed, is  reversible  error.  The  next  question  la 
whether  the  omission  to  give  it,  when  not 
asked,  is  reversible  error. 

It  is  the  established  general  rale  that  a 
failure  of  the  court  to  instruct,  in  the  absence 
of  a  request,  ia  not  reversible  error,  even  in 
a  criminal  case.  2  Thompson,  Trials,  {  2339. 
Some  hundreds  of  cases  may  be  found,  illus- 
trating applications  of  this  rule,  in  14  Cent. 
Dig.  Crlm.  Law,  |  1999  et  seq.,  and  6  Dec. 
Dig.  Crim.  Law,  |  824  et  seq.  In  State  t. 
Zempel,  103  Minn.  428,  116  N.  W.  275,  the 
court,  Elliott,  J.,  in  referring  to  a  failure 
to  instmct  when  not  requested,  said: 

"It  the  defendant  was  not  satisfied  with  the 
instructions  given  by  the  court,  be  should  have 
submitted  such  requests  for  instructions  as  he 
desired.  Where  no  requests  for  instractions  are 
made,  it  is  not  reversible  error  for  the  court  to 
fail  to  instmct  upon  any  particular  issue. 
•  •  •  This  rule — like  that  which  makes  it 
incumbent  upon  a  person  to  call  the  attention 
of  the  court  to  errors  in  the  charge  which  are 
the  result  of  mere  oversight  or  inadvertence, 
which  is  thoroughly  established  in  civil  cases — 
applies  equally  in  criminal  cases." 

So,  in  State  v.  Lawlor,  28  Minn.  216,  9  N. 
W.  698,  where  there  was  a  failure  to  in- 
struct that  there  could  not  be  a  conviction 
npon  the  testimony  of  an  accomplice  unless 
be  was  corroborated  by  other  evidence,  and 
no  request  for  an  instruction  as  to  corrolwra- 
tion  was  made,  the  court  said: 

"But  an  omission  to  charge  the  jury  upon  a 
particolar  point  is  not  error,  unless  the  court 
is  asked  so  to  do  at  the  trial.  There  would  be 
many  mistrials  if  the  validity  of  the  verdicts  de- 
pended upon  the  judges  charging  the  jury  upon 
every  point  of  law  which  could  properly  be  rais- 
ed in  the  case." 

In  State  v.  Jobnson,  3T  Minn.  493,  36  N.  W. 
373,  an  indictment  for  murder  in  the  first  de- 
gree, the  court  defined  murder  in  the  first 
and  second  degrees,  and  manslaughter  in  the 
first  degree,  but  did  not  define  manslaughter 
in  the  second  degree.  The  statute  herein- 
before quoted,  which  asserts  the  presumption 
of  innocence,  and  requires  proof  beyond  a 
reasonable  doubt,  provides  that  when  there 
exists  a  reasonable  doubt  as  to  which  of  two 
or  more  degrees  the  defendant  ia  guilty  he 
can  be  convicted  only  of  the  lowest.  I^o  re- 
guest  to  charge  was  made,  though  the  de- 
fendant excepted  at  the  time  to  the  failure 
of  the  court  to  define  second  degree  man- 
slaughter. It  la  likely  that  under  our  pres- 
ent practice  an  exception  would  be  held  suf- 
ficient without  a  specific  request  to  charge. 
The  omiasion  to  charge  was  held  not  reversi- 
ble error,  the  court  saying: 

"Had  the  defendant  supposed  such  definition 
would  be  of  any  benefit  to  him,  he  ought  to  have 
requested  it  to  give  such  definition,  and,  not 
163  N.W.-18 


having  done  so,  there  was  no  gronad  for  the  ex- 
ception." 

It  might  be  imagined  that  the  Idea  of  th» 
presumption  of  Innocence,  and  that  of  reason- 
able doubt,  and  the  exclusive  province  of  the 
Jury  in  Judging  facts,  are  so  ingrained  in  our 
Jurisprudence  that  the  defendant  baa  the 
right  to  their  giving  without  the  asking;  but 
a  search  of  the  authorities  discovers  no  really 
substantial  suj^ort  to  the  suggestion;  and 
the  likely  explanation  of  the  lack  of  authori- 
ties ia  that  80  well  grounded  Is  the  notion  of 
the  presumption  in  our  Jurisprudence  that 
seldom  does  an  omiasion  to  give  it  afford  an 
opportunity  for  an  adjudication.  And  it  is 
likely  true  that  so  few  are  the  omissions  to 
give  the  charge  that  the  adopted  rule  rarely 
works  an  injustice ;  and  the  enforcement  of 
a  definite  rule  conduces  to  a  better  practice. 

We  follow  the  weight  of  authority  and  the 
suggestion  of  our  prior  decisions  and  hold 
that  the  defendant,  not  having  asked  for  an 
instruction  upon  the  presumption  of  inno- 
cence, cannot  now  complain  that  none  was 
given.  The  misfortune  of  a  defendant  whose 
employed  or  appointed  attorney  fails  to  guard 
bis  interest  when  the  court  inadvertently 
omits  the  instruction,  and  the  prosecuting 
attorney  does  not  call  attention  to  it,  as  prop- 
erly be  might,  must  be  borne  by  him  alone. 
The  law  has  no  relief  for  him. 

We  do  not  say  that  in  no  case  wUl  this 
court  give  relief  where  there  has  been  a  fail- 
ure to  protect  the  Interests  of  a  defendant. 
A  case  may  arise  where  the  court  so  fails  to 
present  the  case  to  the  jury  that  unmistaken 
prejudice  results.  In  such  a  case  this  court 
is  not  without  power  to  remedy  a  wrong 
clearly  done. 

[2]  2.  The  statute  (O.  S.  1913,  |  9207,  R. 
L.  1905,  S  5365)  reads  as  follows: 

"In  charging  the  jury  the  court  shall  state  to 
them  all  matters  of  law  which  it  thinks  neces- 
sary for  their  information  in  rendering  a  ver- 
dict, and,  if  it  shall  present  the  facts  of  the 
case,  shall,  in  addition,  inform  the  jury  that 
they  are  the  exclusive  judges  of  ail  questions 
of  fact" 

The  court  reviewed  the  facts  and  analyzed 
the  evidence,  calling  the  attention  of  the  Jury 
to  certain  elements  In  the  proof. 

That  it  would  have  been  error  to  refuse 
a  charge  that  the  Jurors  were  the  exclusive 
Judges  of  all  questions  of  fact  ia  clear.  The 
defendant  made  no  request  for  such  a  charge. 

What  we  have  said  in  the  preceding  para- 
graph Is  sufficient.  It  is  regrettable  that  a 
charge  such  as  intended  by  the  statute  was 
not  given.  The  omission  to  give  it,  no  re- 
quest being  made,  was  not  reversible  error. 

[8]  8.  The  court  directed  the  attention  of 
the  Jury  to  the  interest  of  the  defendant  la 
the  outcome  of  the  prosecution  in  words, 
among  others,  as  follows: 

"The  defendant  has  an  interest  in  the  out- 
come. He  has  gone  on  the  stand  and  told  his 
story,  and,  as  I  say,  it  does  not  follow  that  be- 
cause he  is  interested  he  testified  untruthfully, 
but  you  have  the  right  to  take  Into  considera- 
tion his  interest,  and  you  will  take  into  cob- 
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sMertttibn  all  the  theti  Id  the  eaeeand  the  prob- 
ability or  improbability  of  a  witness'  evidence 
beintr  true  or  false,  and  determine  from  the 
whole  case  whether  the  defendant  is  guilty  or 
innocent  of  the  crime  charged  in  this  indict- 
ment" 

That  what  was  stated  was  correct  Is  not  In 
controversy.  That,  however,  does  not  meet 
the  contention  of  the  defendant.  The  claim 
urged  Is  that  the  court  singled  him  out  and 
commented  upon  his  Interest  in  such  a  way 
as  to  prejudice  him.  A  search  of  our  cases 
dlsclose.s  none  which  quite  control  this.  The 
following  have  some  similarity:  State  v. 
Ames,  90  Minn.  183,  96  N.  W.  330;  State  v. 
Lucy,  41  Minn.  00,  42  N.  W.  697 ;  Harriott  v. 
Holmes,  77  Minn.  246,  79  N.  W.  1003.  There 
are  many  cases  outside  this  jurisdiction 
holding  such  Instruction  proper.  There  is 
apparently  a  much  larger  number  holding 
It  improper.  See  note  19  L.  R.  A.  (N.  S.) 
814-825.  We  do  not  approve  it.  We  see  no 
necessity,  In  the  practical  administration  of 
the  criminal  law,  of  a  suggestion  to  the  Jury 
that  the  defendant  Is  in  a  position  to  be  pe- 
culiarly tempted  to  falsify.  Sometimes  it 
may  be  proper,  because  of  the  course  the 
trial  has  taken,  to  caution  the  jury  that  the 
defendant's  testimony  should  not  be  disre- 
garded because  of  his  position;  but  more 
often  references  to  his  testimony  and  his 
Interest  are  intended,  or  at  least  are  more 
readily  so  construed,  to  disparage  bis  tes- 
timony, and  have  that  effect.  If  proper,  in 
justice  to  the  defendant,  to  caution  the  Jury 
not  to  disregard  his  testimony  because  of 
his  position  it  should  be  done  directly  and 
explicitly;  and  the  burden  which  he  bears 
of  meeting  the  case  of  the  state  by  his  own 
testimony  should  not  be  Increased  by  remarlcs 
of  the  court  disparaging  It  While  we  do 
not  approve  the  portion  of  the  charge  quoted, 
we  cannot  say,  taking  Into  consideration  the 
general  fair  nature  of  the  charge  as  a  whole, 
that  its  giving  was  reversible  error. 

Order  affirmed. 


JABLONSKI  et  al.  v.  PIESIE  et  aL 

(Supreme  Court  of  North  Dakota.     May  25, 
1915.) 

(ByllaluM  by  the  Court.) 

Pabtieb  «=»  32— Process  «=s>96,  99— Divmt- 
iNO  of  Lien— Sebvici!  by  Publication— 
Sufficiency. 

The  affidavit  for  publication  of  summons 
is  held  insufficient  and  void,  and  that  no  service 
of  summons  was  had  upon  defendant  Piesik, 
who  is  held  to  be  a  necessary  party  to  the  ac- 
tion. The  purported  Judgment  rendered  with- 
out service  upon  Piesik  is  a  nullity,  and  is  set 
aside,  and  the  cause  remanded  for  further  pro- 
ceedings according  to  law. 

[Ed.  Note. — ^For  other  cases,  see  Parties,  Dec. 
Dig.  «=5>32:  Process,  Cent  Dig.  Si  108-120, 
125;    Dec.  Dig.  <S=96,  99.] 

Appeal  from  District  Court,  Dnim  County ; 
Crawford,  Judge. 
Action  by  Michael  Jablonski  and  another 


against  D.  P.  Piesik  and  othien.  From  judg- 
ment for  plaintiffs,  defendants  D.  P.  Piesik 
and  another  appeal.  Reversed  and  remanded. 
T.  F.  Murtha,  of  Dickinson,  and  H.  E. 
Haney,  of  Belfleld,  for  appellants.  T.  H. 
Pugb,  of  Dickinson,  for  respondents. 

GOSS,  J.  The  complaint  avers  that  Piesik 
fraudulently  represented  himself  to  be  the 
owner  of  a  section  of  land,  which  he  agreed 
to  sell  plaintiffs  for  a  consideration  of  $1S,- 
580,  to  be  paid  by  purchase  price  mortgages 
upon  the  land  sold  and  upon  an  additional 
400-acre  tract  belonging  to  the  plaintills ;  one 
of  said  mortgages  given  In  purchase  is  for 
$1,500,  and  Is  upon  said  400-acre  tract  only; 
that  Piesik  did  not  own  or  have  any  riirht 
or  authority  to  sell  said  section,  and  defend- 
ants are  defrauded  to  the  amount  of  said 
mortgages  and  notes  given  in  its  purchase; 
that  the  said  $1,500  mortgage  has  not  been 
assigned,  but  stands  of  record  in  the  name 
of  Piesik  as  owner.  The  complaint  farther 
alleges  that  an  execution  has  been  Issued 
out  of  district  court  in  an  acUon  wherein 
Contts,  defendant  herein,  was  plaintiff,  and 
defendant  Piesik  was  defendant,  and  that 
said  notes  and  mortgage  for  $1,500  has  been 
levied  upon  under  execution,  and  the  sheriff, 
codefendant,  has  possession  of  said  notes  and 
mortgage,  and  Is  about  to  sell  the  same  to  en- 
force collection  of  said  judgment  of  Coutts 
against  Piesik,  and  will  do  so  unless  enjoin- 
ed. Judgment  is  asked  that  the  note  and 
mortgage  be  adjudged  void  and  be  ordered 
canceled  of  record,  and  that  Coutts  and  his 
codefendant,  the  sheriff,  be  directed  to  de- 
liver up  the  notes  and  mortgage  for  cancella- 
tion, and  that  an  Injunction  pending  suit  be 
Issued  against  this  transfer.  Piesik  was  at- 
tempted to  be  served  by  publication  of  sum- 
mons. Such  service  is  void.  The  affidavit 
for  publication  is  Insufficient,  and  also  it  was 
filed  after  the  date  of  the  first  one  of  the  six 
publications  made  of  the  summons.  The  affi- 
davit for  publication  of  summons  recites: 

"That  Piesik  is  not  a  resident  of  this  state: 
that  prior  to  the  commencement  of  this  suit  the 
defendant  left  this  state,  and  upon  information 
and  belief  affiant  alleges  that  said  defendant 
went  to  Canada;  that  the  whereabouts  of  the 
defendant  in  Canada  is  unknown  to  this  affiant 
or  to  the  plaintiffs  of  whom  affiant  has  inquired; 
that  the  post  office  address  of  said  defendant  is 
unknown  to  affiant  and  to  the  plaintiffs  herein." 

Defendants  Coutts  and  the  sheriff  challenge 
the  sufficiency  of  this  affidavit  as  a  basis  for 
publication  of  summons.  The  statute  re- 
quires the  affidavit  to  state  "the  place  of  de- 
fendant's residence  if  known  to  the  affiant 
and  if  not  known,  stating  that  fact  and  fur- 
ther state:  (1)  That  the  defendant  is  not  a 
resident  of  this  state."  This  affidavit  con- 
tains the  latter,  but  not  the  former,  requisite. 
The  affidavit  states  that  the  post  office  ad- 
dress of  defendant  is  unknown.  This  court 
has  already  held  In  Atwood  v.  Tucker,  26 
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s-  Phe  N.  D.  622,  U6N.  W,  587,  61  D.  B.  A.  (N.  8.) 
3  O.  P.  597,  that  sncb  an  affidavit  1>  void,  and  does 
•cd  Its:  not  comply  with  the  above-qnoted  statute. 
1.  a-^  -  An  unbroken  line  of  holdings  from  the  ter- 
:arQ.  -  rltorial  times  to  the  present  Is  there  cited 
iecu.  that  such  an  affidavit  is  a  nullity,  and  that 
statutory  requirements  as  to  Jurisdictional 
's  tii:  ?  prerequisites  on  substituted  serylce  are  strlct- 
•j  J^, .,  ly  construed,  and  exact  and  literal  compll- 
V  j^  .  ance  with  the  statute  exacted;  otherwise  no 
■~  ^  r  Jurisdiction  is  obtained.  The  statement  in 
^  ^  j     thla  affidavit  concerning  the  whereabouts  of 

-  ~  ~  the  defendant  is  not  a  substantial  compliance 
-i:.-:'  ^'^^^  the  statute,  in  that  the  statute  requires 
7^'  tbe  affiant  to  disclose,  not  the  whereabouts, 

.7  ,'      but  the  residence,  of  the  defendant;   but,  if 
"'.■.      it  be  conceded  that  the  term  "whereabouts" 
be  the  equivalent  of  the  term  "residence,"  this 
7/  ^.        affidavit  is  equivalent    It  reads: 
7_.,  "Affiant  alleges  that  said  defendant  went  to 

t —  Canada,  but  that  the  whereabouts  of  the  de- 
'  z:<         fendant  in  Canada  is  unknown." 

----  The  dlsdosnre  aa  to  whereabouts  is  qual- 

-:  "'       ifled  and  limited.    Perjury  could  scarcely  be 

—  -"        predicated  upon  such  a  qualified  affidavit, 

even  though  the  affiant  had  information  that 
'-  -        the  whereabouts  of  this  defendant  was  else- 
'-■  ■        where  than  in  Canada.    Affiant  might  know 
of  the  residence  or  believe  the  residence  of 
the  defendant  to  be  In  an  adjoining  state, 
■■^-         and  still  truthfully  make  the  qualified  affi- 
- ' '         <^avlt  as  to  the  defendant's  whereabouts.    The 
affidavit  fails  to  comply  with  the  jurisdic- 
tional requisites  when  measured  by  the  terms 
of  the  statute  (Oomp.  Laws  1913,  f  7428).    The 
aiscusslon  in  Atwood  v.  TuAer,  26  N.  D.  622, 
:.  -  145  N.  W.  587,  61  L.  R.  A.  (N.  8.)  697,  len- 

deraXurther  comnaent  needless.  But  the  fail- 
ure to  file  the  affidavit  until  one  day  after 
the  first  publication  of  tlie  summons  leaves 
bat  five  publications  made,  instead  of  six  re- 
quired by  section  7429  to  be  made  after  tlie 
filing  of  the  affidavit  for  publication.  Sec- 
tion 7428.  This  Is  so  obvious  as  to  need  no 
citation  of  authority.  There  was  no  service 
.::  of  summons  made  upon  defendant  Pleslk. 

But  respondents  contend  that,  even  though 
no  jurisdiction  was  obtained  over  the  per- 
son of  defendant  Pleslk,  the  case  may  pro- 
ceed because  he  is  not  a  necessary  party  to 
this  action,  and  that  he  is  the  only  pei-son 
who  can  object  on  the  grounds  of  want  of 
jurisdiction.  Both  of  these  contentions  are 
.  answered  In  the  negative  by  the  holding  in 
Atwood  V.  Tucker,  26  N.  D.  622,  145  N.  W. 
587,  61  L.  R.  A.  (N.  S.)  597.  It  was  there 
arged  that  a  garnishee  defendant  could  not 
raise  a  question  of  the  jurisdiction  of  the 
principal  defendant  against  whom  a  judg- 
ment apparently  regular  had  been  entered. 
That  contention  was  overruled.  Here  a  judg- 
ment creditor  of  a  person  not  served  with 
summons  has  a  lien  by  execution  upon  the 
property  of  that  person,  and  which  lien  this 
plaintUT  would  seek  to  divest  by  a  judgment 
adjudging  as  against  such  absent  party  the 


notes  to  be  void  because  of  •  that  person's 
fraud,  because  of  a  failure  by  him  to  pay 
any  consideration  therefor,  but  all  this  with- 
out the  party  in  court  or  jurisdiction  over 
him.  Pleslk  would  not  be  bound  by  any  such 
judgment  rendered.  Assume  that  it  be  de- 
termined as  between  plaintiffs  and  the  de- 
fendant Coutts  that  these  notes  held  by 
Coutta  on  execution  were  given  without  any 
consideration  and  are  void,  and  Coutts  should 
be  barred  on  the  grounds  from  enforcing  his 
property  lien  thereon.  Nevertheless  Pleslk 
might  by  action  subsequently  have  a  contrary 
determination  and  recover  a  judgment  against 
plaintiffs'  holding  the  notes  to  be  valid  as 
given  for  an  adequate  consideration.  To  hold 
with  plaintiffs  would  place  a  premium  ui)On 
the  procuring  of  necessary  defendants  to  be 
absent  for  the  benefit  and  profit  of  both  the 
defendants  and  the  plaintiffs  as  welL  If  ex- 
ecution is  stayed  In  this  action,  it  Is  the  equiv- 
alent of  granting  a  forebearance  or  extension 
of  time  for  payment  to  plaintiffs,  assuming 
that  the  notes  are  valid,  and  that  must  be 
presumed  to  be  the  fact  until  the  contrary  is 
adjudged.  And  likewise  staying  execution 
would  operate  to  relieve  Plesek  from  having 
his  property  pay  a  valid  judgment  against 
him,  and  possibly  permit  his  diversion  of  it, 
or  its  withdrawal  to  his  benefit  and  to  the 
injury  of  Coutts.  Ttiat  Pleslk  is  a  necessary 
party  is  too  clear  for  discussion.  Witliout 
service  of  Pleslk  no  valid  judgment  as  sought 
for  could  be  rendered. 

From  the  discussion  in  the  briefs  and  on 
oral  argument  it  appears  that  in  the  determi- 
nation of  the  merits  as  between  plaintiffs  and 
Pleslk,  if  that  point  should  be  reached,  the 
validity  of  a  contract  of  sale  oral  or  written 
of  one  Sidenberg  will  be  necessary  of  deter- 
mination as  an  underlying  requisite  to  an  ad- 
judication upon  the  validity  of  the  attempted 
sale  of  the  section  by  Pleslk  to  plaintiffs. 
In  such  case  it  may  be  that  Sidenberg  may 
also  be  a  necessary  party. 

The  judgment  appealed  from  is  in  all 
things  reversed  and  set  aside,  and  the  cause 
remanded  for  further  proceedings  according 
to  law.  No  opinion  is  expressed  on  the  suffi- 
ciency of  the  complaint  nor  upon  whether  re- 
lief can  be  granted  under  the  Issues  as  fram- 
ed. This  holding  is  not  to  be  deemed  res  ad- 
judlcata  upon  other  than  the  questions  of 
jurisdiction  determined. 


STOCKTON  V.  TURNER  et  aL 

(Supreme  Court  of  North   Dakota.     May  11, 
1915.    Rehearing  Denied  June  7,  1915.) 

(SyUalui  ^y  the  Court.) 

1.  Bnxs  AND  Notes  ^=>63 — Mobtoaoes  9=> 
66— liKOAL  Existence— Dbuvebt. 

As  a  general  rule,  a  written  inatrument, 
such  as  a  promissory  note  or  a  mortgage,  has  no 
legal  inception  or  valid  existence  until  it  has 
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been  delivered  in  accordance  with  the  intentloii 
of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.JS  95-103;  Dec.  Dig.  <S=>e3; 
Mortgages,  Cent.  Dig.  i  161 ;   Dec.  Dig.  13=966.] 

2.  MOBTOAOEB  <3=967— BlQHT  TO  DiTEST  TllXE 

— Delivebt. 

The  makers  of  a  note  and  mortgage  cannot 
by-  subsequent  conduct  or  instructions  affect  or 
divest  title,  if,  at  the  time  of  the  execution  of 
the  note  and  mortgage,  they  have  performed  acts 
amounting  to  a  delivery. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §§  160,  162,  163;   Dec.  Dig.  <^»6T.] 

3.  MoBTGAOES      ®=»74— FOBECI.OSDBE — Dklit- 

KBY— Sufficiency  of  Evidence. 
Evidence  examined;  and  held,  that  the  note 
and  mortgage  were  dehvered  to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  172 ;  Dec.  Dig.  «=»74.] 

4.  MOBTOAGES    <Si=>25— FOBECLOSUBB— OONSID- 

KBATiON — Sufficiency  of  Evidence. 

Evidence  examined,  and  it  is  held  that  all 
the  defendants  received  full  consideration  for 
the  note  and  mortgage  'involved  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  Sf  29-42,  1364;  Dec  Dig.  <S=>257l 

Appeal  from  District  Court,  Foster  Coun- 
ty; Nuessle,  Special  Judge. 

Action  by  J.  A.  Stockton  against  Malcolm 
Turner  and  others.  From  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

A.  C.  liscy,  of  Fargo,  and  John  Carmody, 
of  Hlllaboro,  for  appellants.  E.  P.  KeUy,  of 
Carrlngton,  for  respondent. 

CHRISTIANSON,  J.  This  Is  an  action  tor 
the  forecdoBure  of  a  real  estate  mortgage  np- 
on  certain  lands  in  Foster  county.  The 
mortgage  bears  date  February  10,  1912,  and 
secures  the  payment  of  a  note  dated  on  the 
same  day  in  the  som  of  $2,883.75,  bearing  7 
per  cent  Interest  The  mortgage  was  signed 
by  all  four  defendants  named  in  the  title  of 
this  action,  and  the  note  was  signed  by  the 
defendants  Turner  and  Caldwell,  and  pay- 
ment thereof  guaranteed  by  the  defendants 
Gorthy  and  Lindberg. 

The  complaint  is  in  the  usual  form.  The 
answer  admits  the  execution  of  the  note  and 
mortgage,  but  alleges  that  the  same  were 
never  delivered  to  the  plaintiff,  but  were 
placed  in  the  Stutsman  County  Bank  at 
Courtney,  N.  D.,  to  be  delivered  to  the  plain- 
tiff only,  when  certain  things  should  be  done 
by  one  Coffey,  the  agent  of  the  plaintiff.  It 
is  further  alleged  that  these  things  were 
never  done,  and  that  the  Stutsman  County 
Bank  never  had  authority  to  deliver  the  note 
and  mortgage,  and  that  for  that  reason  they 
were,  ab  a  matter  of  fact,  never  delivered  to 
the  plaintiff ;  and  also  that  certain  payments 
were  made  by  the  defendants,  and  that  the 
note  and  mortgage  Involved  in  this  action  are 
for  a  larger  sum  than  that  which  defendants 
owed  to  plaintiff  at  the  time  the  note  and 
mortgage  were  executed.  The  plaintiff  ob- 
tained a  Judgment  in  the  district  court,  and 
the  defendants  appeal,  and  ask  for  trial  de 
novo  in  this  court    A  considerable  portion 


of  the  material  facts  are  not  In  dispute,  but 
there  Is  some  conflict  in  the  testimony  on 
certahi  incidental  questions. 

The  note  and  mortgage  involved  In  this  ac- 
tion were  given  as  partial  payment  upon  the 
balance  due  on  a  certain  contract,  or  con- 
tracts, toe  the  sale  of  land  in  Foster  county. 
On  April  12,  1900,  one  William  Jones  sold  a 
certain  360-acre  tract  of  land  in  Foster  coun- 
ty to  the  four  defendants  named  in  the  title 
of  this  action  for  the  agreed  price  of  $10,800. 
At  the  time  of  the  sale  the  defendants  paid 
$2,000  in  cash,  leaving  a  balance  of  $8,800 
remaining  unpaid  on  the  contract,  payable 
as  follows:  $1,800  on  December  24,  1909 ;  $1,- 
000  <m  December  24,  1910;  and  $6,000  on 
December  24,  1911.  Such  deferred  payments 
were  evidenced  by  promissory  notes  drawing 
7  per  cent  interest,  payable  on  the  24th  of 
December  of  each  year.  Tills  oMitract  was 
offered  in  evidence  on  the  trial  of  the  action 
as  Exhibit  1,  and  will  be  so  denominated  in 
our  consideration  thereof  In  this  opinion.  On 
the  16th  day  of  August,  1910,  William  Jones, 
the  vendor  In  Exhibit  1,  purchased  a  320-acre 
tract  of  land  from  the  plaintiff  for  the  agreed 
price  of  $12,680.  The  contract  between  the 
plaintiff,  Stockton,  and  Jones  was  also  offer- 
ed In  evidence  upon  the  trial  as  Exhibit  B, 
and  will  be  considered  under  this  designa- 
tion. Jones  at  that  time  assigned  to  the 
plaintiff,  StocktMi,  the  contract  Exhibit  1, 
together  with  the  notes  mentioned  therein, 
as  collateral  security  for  the  payments  due 
from  Jones  to  Stockton.  The  only  payments 
made  upon  Exhibit  1  and  the  notes  therein 
described  prior  to  the  time  of  the  assignment 
to  the  plaintiff,  Stockton,  were  the  first  pay- 
ment  of  $2,000,  and  $1,362.20  paid  to  Jones 
on  December  24,  1909. 

The  defendants  thereafter  also  made  the 
following  payments  to  Judge  Coffey,  wln>  at 
that  time  was  a  practicing  attorney  at  Court- 
ney, and  represented  the  plaintiff  in  this  ac- 
tion, to  vrit:  $128.40  on  September  8,  1910; 
$852  on  December  24, 1910 ;  $800  on  July  24, 
1911.  These  were  all  the  payments  made 
until  April,  1912.  On  or  about  February  or 
March,  1912,  the  whole  balance  of  the  pur- 
chase price  under  Exhibit  1,  including  the 
final  payment  of  $6,000,  was  past  due,  and 
some  of  the  payments  under  Exhibit  E  were 
also  past  due.  According  to  the  computation 
of  the  defendant's  attorneys  furnished  in.  a 
supplemental  brief  filed  in  this  court,  there 
was  on  the  6th  day  of  April,  1912,  due  upon 
Exhibit  1  and  the  notes  covered  thereby  a 
total  sum  of  $7,851.93.  Shortly  prior  to  this 
time  the  plaintilTs  agent,  Coffey,  was  ap- 
pointed Judge  of  the  Fifth  Judicial  district  in 
this  state,  and  found  it  necessary  to  remove 
his  residence  from  Courtney  to  Jamestown, 
and  he  thereupon  made  several  efforts  to  get 
the  defendants  together  to  make  a^  settlement 
of  their  equitable  Interests  in  the  contracts. 
Prior  to  this  time  the  defendant  Archie  J. 
Gorthy  had  acquired  from  William  Jones  the 
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Interest  of  Joaes  In  the  contract  Bxhlblt  B, 
and  the  premises  covered  thereby.  It  ap* 
pears  that  during  Pebrnary  or  March,  1912, 
at  tbe  time  these  negotiations  were  had,  it 
vras  suggested  by  Coffey  that  these  defend- 
ants obtain  loans  on  the  various  lands  cover- 
e<l  by  tbese  contracts  for  the  purpose  of  pay- 
ing off  Incnmbrances  then  outstanding  against 
tbese  lands,  and  that  tlie  balance  of  the  mon- 
ey,  if  any,  realized  from  su(^  loans,  be  paid 
«v«:  to  Mrs.  Stockton  to  apply  upon  the  bal- 
ance dne  her.  Judge  Cottey  testifies  that  he 
also  suggested  that  they  give  a  second  mort- 
gage upon  one  of  the  tracts  and  obtain  some 
additional  money  to  be  paid  to  Mrs.  Stockton, 
and  tliat  she  take  a  second  mortgage  on  the 
otlier  tract  tot  whatever  balance  might  re- 
main due  her.  At  this  stage  of  the  proceed- 
ings Mr.  Nichols,  president  of  the  Stutsman 
County  Bank  at  Conrtney,  was  called  In  by 
tile  parties. 

It  was  thereupon  agreed  that  Judge  Oof- 
fey  should  procure  a  deed  from  Jones  for 
tlie  land  described  la  Bxhlblt  1,  and  a  deed 
from  the  plaintiff,  Stockton,  for  the  land  de- 
scribed In  Bxhlblt  B.  As  the  defendant  Llnd- 
berg  was  living  in  Montana,  it  was  agreed 
tliat,  for  the  sake  of  convenience  in  executing 
the  mortgage  loan  papers,  the  deed  from 
Jones  for  the  land  covered  by  Exhibit  1  was 
to  run  to  Caldwell  and  Turner  only.  This 
was  satlsfaGtory  to  all  the  parties,  and  the 
deed  was  so  taken,  although  all  four  defend- 
ants named  In  the  title  of  this  action  were 
apparently  still  equally  interested  In  and 
ownera  of  the  contract  and  the  land  describ- 
ed therein.  The  defendant  Gorthy  alone  had 
an  Interest  In  the  lands  covered  by  Bxhlblt 
E.  So  the  deed  for  that  tract  was,  of  course, 
to  be  executed  to  him  as  grantee.  Nichols 
agreed  that  he  would  procure  loans  upon  the 
lands  in  the  amounts  which  be  subsequently 
did.  Judge  Coffey  procured  the  deeds  for  the 
respective  tracts  as  agreed  upon,  and  deliv- 
ered the  same  to  Mr.  Nichols.  Nichols  also 
proceeded  to  obtain  the  loans  on  the  lands  in 
question,  and  placed  a  first  mortgage  loan 
for  $4,600  signed  by  Turner  and  Caldwell, 
against  the  land  described  in  Exhibit  1,  and 
a  first  mortgage  loan  for  $5,000,  and  a  sec- 
ond mortgage  for  $3,900,  both  signed  by 
Gorthy  alone,  against  the  land  described  la 
Bxhlblt  E.  Nichols  was  given  general  au- 
thority to  go  ahead,  not  only  to  close  the 
loans,  but  to  disburse  the  proceeds  thereof; 
it  being  understood  that  be  was  first  to  pay 
off  certain  prior  incumbrances  against  the 
lands,  and  pay  the  balance  of  the  proceeds 
over  to  the  plaintiff  to  apply  on  her  claim. 
It  is  undisputed  that  Nichols  paid  off  prior 
liens  and  claims  against  the  lands  covered 
by  Exhibit  1,  aggregating  $4,215.12,  which 
would  leave  a  balance  of  only  $384.88  of  the 
proceeds  of  the  first  mortgage  loan  placed 
against  these  premises. 

As  already  stated,  a  first  mortgage  for  $5,- 
000  and  a  second  mortgage  for  $3,900,  both 
executed  by  Gorthy,  were  placed  against  the 


lands  covered  by  Exhibit  B.  Nichols  paid 
off  pricH:  incumbrances  against  t&ls  land  ag- 
gregating $4,421,  which  leaves  a  surplus  of 
$4,479  realized  from  the  mortgages  against 
the  lands  covered  by  Exhibit  E.  There  was 
therefore  a  total  surplus  of  $4,863.88  realiz- 
ed from  these  three  mortgage  toans,  after  de- 
ducting the '  amounts  utilized  in  paying  off 
the  prior  Incumbrances  against  all  the  lands. 
The  proceeds  realized  from  all  these  three 
mortgages  were  deposited  by  Nichols  In  his 
bank  In  a  special  account  denominated  the 
"Caldwell-Turner  Loan  Account"  Nichols 
drew  checks  against  this  account,  first  In  pay- 
ing ott  the  different  mortgages,  and  next  in 
making  payments  to  the  plaintiff.  He  also 
speaks  of  advancing  mone;;8  at  different 
times. 

During  the  negotiations  for  an  adjustment 
between  Judge  Coffey  and  the  defendants  it 
was  agreed  that  the  defendants  Turner  and 
Caldwell  were  to  execute  a  note  and  second 
mortgage  to  the  plaintiff,  Stockton,  upon  the 
lands  described  In  Exhibit  1.  Thus  far  there 
is  so  substantial  c<«fllct  In  the  testimony. 
But  at  this  point  a  dispute  arises,  which  is 
the  reason  for  this  lawsuit  The  defendants 
Turner  and  Caldwell  contend  that  they  were 
to  execute  a  note  and  mortgage  only  for  the 
balance  due  on  Exhibit  1 ;  while  Judge  Cof- 
fey claims  that  they  were  to  execute  a  note 
and  mortgage  for  the  amount  remaining  due 
to  the  plaintiff  under  Exhibit  B. 

The  defendants  also  dalm  that  they  ex- 
ecuted the  note  and  mortgage  Involved  in 
this  case  under  the  belief  that  the  same  rep- 
resmted  the  amount  remaining  due  on  Ehc- 
hlblt  1.  And  they  further  claim  that  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage the  contract  Exhibit  1  was  not  avall- 
aUe,  but  that  Judge  Coffey  agreed  to  fbrward 
the  same  from  Jamestown,  where  It  was 
kept  among  his  papers,  to  Mr.  Nichols,  and 
that,  if  any  mistake  was  made  in  the  amount 
he  would  correct  it  This  is  denied  by  Judge 
Coffey,  who  claims  that  he  was  not  present 
at  the  time  the  note  and  mortgage  were  ex- 
ecuted, but  that  he  called  Mr.  Nichols  on  the 
telephone  and  gave  him  the  amounts  and 
dates  of  the  various  payments  made  on  the 
contracts,  and  in  this  he  is  corroborated  by 
Mr.  Nichols.  It  is  undisputed  that  the  note 
and  mortgage  were  drawn  by  Mr.  Nichols, 
and  that  he  made  the  computation  of  the 
amount  remaining  due  before  preparing  the 
same.  It  is  also  claimed  by  the  defendants 
that  the  note  and  mortgage  involved  In  this 
action  were  delivered  to  Mr.  Nichols  condi- 
tionally, and  that  be  was  authorized  to  de- 
liver them  to  Judge  Coffey  only  when  Judge 
Coffey  had  delivered  to  him  the  contract 
showing  the  payments  made  thereon,  so  that 
Mr.  Nichols  could  ascertain  definitely  if  the 
note  and  mortgage  were  for  the  correct 
amount 

[1,  n  It  is  doubtless  true,  as  defendants' 
counsel  contend,  that  a  promissory  note  and 
mortgage  do  not  become  effective  until  de- 
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Uvered.  See  sections  5891  and  6901,  Com- 
piled Laws,  and  First  State  Bank  of  Eck- 
man  t.  Kelly,  152  N.  W.  125.  But  It  is  equal- 
ly true  that,  a  delivery  having  been  made, 
the  maker  of  a  note  or  the  mortgagor  in  a 
mortgage  cannot  by  subsequent  acts  or  con- 
duct limit  the  effect  of  the  former  delivery. 

"It  U  unquestionably  law  that  a  deed  cannot 
be  made  an  escrow  by  any  other  declarations 
than  are  made  at  the  time  of  signing  and  execut- 
ing the  instrument.  This  is  so  held,  in  effect, 
in  Souverbye  v.  Arden,  1  Johns.  Ch.  (N.  Y.)  240, 
where  it  is  ruled,  as  has  already  been  said,  that 
the  declarations  of  the  intention  or  understand- 
ing of  a  grantor,  different  from  the  intent  ap- 
parent on  the  face  of  the  deed,  or  of  a  condition 
annexed  to  it,  to  be  effectual,  must  be  made  at 
the  time  of  executing  it.  It  is  the  duty  of  the 
grantor,  as  the  chancellor  truly  says,  to  speak 
then,  and  declare  his  intentions,  if  any  he  has, 
inconsistent  with  the  natural  and  necessary 
result  of  the  solemnity.  The  general  principle 
of  law  is  that  the  formal  act  of  signing,  sealing, 
and  delivery  is  the  perfection  and  consumma- 
tion of  the  deed;  and  it  lies  with  the  grantor 
to  prove  clearly  that  the  appearances  were  not 
consistent  with  the  truth.  The  presumption  is 
against  him,  and  the  task  is  on  him  to  destroy 
that  presumption  by  clear  and  positive  proof 
that  there  was  no  delivery,  and  that  it  was  so 
understood  at  the  time."  Blight  t.  Schenck,  10 
Pa.  285,  51  Am.  Dec  478. 

See,  also.  Lady  Superior  t.  McNamara,  3 
Barb.  Ch.  (N.  Y.)  376,  49  Am.  Dec.  184;  New- 
lln  T.  Osborne,  49  N.  0.  167,  67  Am.  Dea  269. 

[3}  We  are  satisfied  from  the  evidence  In 
this  case  that  the  note  and  mortgage  Involved 
In  this  action  were  executed  and  delivered  to 
Nichols  unconditionally  for  the  purpose  of 
transmitting  the  same  to  the  plaintiff,  and 
that  the  instructions  on  the  part  of  the  de- 
fendants attempting  to  limit  the  effect  of 
such  delivery,  were  not  given  until  some  days 
subsequent  to  their  execution  and  delivery. 
We  do  not  believe  that  even  the  testimony 
of  the  defendants,  taken  as  a  whole,  will  sus- 
tain the  contention  of  the  defendants.  The 
testimony  of  Nichols  is  to  the  effect  that  the 
defendant  Turner  came  in  a  couple  of  days 
after  the  note  and  mortgage  had  been  execut- 
ed, claiming  that  the  amount  was  not  correct. 
The  defendant  Turner,  on  direct  examination, 
testified  in  regard  to  this  matter  as  follows: 

"Q.  I  will  ask  you  whether  or  not  you  had 
any  conversation  with  Mr.  Nichols  within  a 
day  or  two  after  you  had  signed  the  note  and 
mortgage  instructing  him  not  to  deliver  the  note 
and  mortgage?  A.  It  was  in  the  fall.  Q.  What 
did  you  tell  him?  A.  Me  and  Mr.  Caldwell  went 
in  there  and  instructed  him  not  to  deliver  the 
note  and  mortgage." 

And  the  defendant  Caldwell  testified  as 
follows: 

"I  told  Mr.  Nichols  not  to  deliver  the  note  or 
mortgage  until  it  was  satisfactory  to  all  pdrties 
concorned,  and  I  told  him  this  some  time  after- 
wards, along  late  in  the  summer  or  in  the  fall 
some  time;    I  cannot  tell  yon  the  dates." 

It  appears,  therefore,  that  at  the  time  the 
note  and  mortgage  were  executed  no  condi- 
tions were  attached  to  their  delivery,  but 
this  was  an  afterthought  on  the  i>art  of  the 
defendants.  As  these  defendants  executed 
the  note  and  mortgage  and  delivered  them  to 


Mr.  Nichols  for  transnttsslon  to  Judge  Coffey, 
It  seems  clear  that  the  defendants,  after  hav- 
ing executed  and  delivered  the  notes  and 
mortgage  in  the  manner  agreed  upon,  cannot 
by  subsequent  instructions  limit  the  effect  of 
their  former  acts  and  be  permitted  to  change, 
an  absolute  delivery  to  a  mere  delivery  In 
escrow.  We  are  satisfied  that  the  findings  at 
the  trial  court  in  favor  of  the  plaintlfl  in  this 
action  that  the  note  and  mortgage  were  ex- 
ecuted and  delivered  to  the  plaintiff  are  sus- 
tained by  the  i>reponderauce  of  the  evidence 
in  the  case. 

[4]  Nor  do  we  think  there  is  any  merit  In 
the  contention  of  the  defendants  that  they 
were  Induced  to  execute  a  note  and  mortgage 
for  an  excessive  amount.  And,  as  we  view 
the  evidence,  it  is  immaterial  whether  the 
defendants  believed  that  they  were  executing 
a  note  and  mortgage  in  settlement  of  the  bal- 
ance due  on  Exhibit  1,  or  the  balance  due  on 
Exhibit  E,  as  the  note  and  mortgage  involved 
in  this  action  would  not  in  any  event  ex- 
ceed the  amount  which  was  due  to  the  plain- 
tiff under  ExhlUt  1.  The  only  payment  nkade 
to  the  plaintiff,  Stockton,  by  the  defendants, 
aside  from  those  already  enumerated,  was  a 
payment  for  $200,  made  on  June  12,  1912. 
On  June  24,  1912,  the  defendants  Turner  and 
Caldwell  executed  and  delivered  the  note  and 
mortgage  involved  in  this  action.  Thereafter 
Nichols  made  the  following  payments  to  the 
plainUff:  $2,000  on  July  21,  1912,  and  $2,- 
553.93  on  August  5,  1912.  Nichols'  testimony 
In  regard  to  these  payments  in  response  to 
questions  propounded  by  the  trial  Judge  is  as 
follows: 

"Q.  Mr.  Nichols,  you  have  testified  as  to  the 
payment  of  $2,000  made  the  25th  of  July,  1912? 
A.  Yes,  sir.  U.  And  the  payment  of  $2,553.93 
made  August  6,  1912?  A.  Yes,  sir.  Q.  Where 
did  that  money  come  from?  A.  It  came  out  of 
real  estate  loans.  They  bad  an  account,  the 
Turner-Caldwell  Loan  Account,  and  we  charged 
it  all  up  to  that  account.  Q.  Now,  the  proceeds 
of  what  loans  were  turned  into  that  account? 
A.  The  first  three  mortgages,  on  this  Jones  and 
Turner-Caldwell  land  and  on  the  Stockton  land. 
Q.  You  turned  the  proceeds  of  the  loans  on  the 
land  that  is  described  in  Exhibit  1  and  the  pro- 
ceeds of  the  loan  on  the  land  described  in  Ex- 
hibit E  into  the  same  account  and  called  it  the 
Turner-Caldwell  Loan  Account?  A.  Yes,  sir; 
then  there  was  also  a  second  mortgage  signed 
by  A.  J.  Gorthy  for  something  Uke  $3,900  that 
was  turned  into  that  account,  too." 

As  already  stated,  it  is  conceded  by  the  de- 
fendants' own  counsel  that  on  the  6th  day  of 
April,  1912,  the  defendants  were  Indebted  to 
the  plaintiff  on  Exhibit  1,  and  the  notes  de- 
scribed therein,  in  the  total  sum  of  $7,851.93, 
or  $3,251.93  more  than  was  realized  from  the 
first  mortgage  loan  of  $4,600.  So  far  as  the 
evidence  in  this  case  shows,  the  only  thing 
which  the  defendants  did  in  the  way  of  rais- 
ing money  to  pay  off  this  Indebtedness  was 
by  means  of  the  mortgages  placed  on  the- 
lands;  and  there  Is  also  some  testimony 
which  indicates  that  the  $200  paid  on  June 
12,  1912,  were  the  proceeds  of  a  person- 
al note  given  by  Turner  and  Caldwell  t» 
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the  bank ;  although,  on  the  other  hand,  Nich- 
ols and  Coffey  testify  that  this  was  an  ad- 
vancement njade  by  .the  bank.  If  the  defend- 
ants be  given -credit  for  the  proceeds  of  the 
first  mortgage  for  $4,«00  and  the  $200  pay- 
ment, there  would  still  remain  a  balance  due 
on  Exhibit  1,  after,  the.  application  of  these 
IMtyments  exceeding  $3,000.  There  Is  not  one 
word  of  testlmotiy  in  the  record  to  show  that 
the  defendaqta  .Caldwell,  and  Turner  con- 
tributed one  cent  of  money  In  any  other  man- 
ner than  that  above  Indicated.  Defendants' 
counsel  contend  that  the  $2,000  payment 
made  by  Nichols  on  July  21,  1912,  must 
have  been  derived  from  some  other  source, 
as  the  loans  made  by  Gorthy  had  not  been 
completed  at  that  time.  In  order  for  us 
to  sustain  this  contention  we  would  have 
to  absolutely  disregard  the  testimony  of 
Nichols,  and  we  would  have  to  so  find  with- 
out one  word  of  testimony  to  sustain  our 
findings.  It  seems  self-evident  that,  if  the 
defendants  Caldwell  and  Turner  had  contrib- 
uted $2,000  or  any  part  thereof,  testimony  to 
this  effect  would  have  been  produced.  It 
may  be  observed  that,  so  far  as  the  $200  pay- 
ment Is  concerned,  considerable  testimony 
was  offered  to  show  that  this  was  derived, 
not  from  the  proceeds  of  the  loans,  but  from  a 
Iiersonal  note  given  by  Turner  and  CaldweU 
to  the  bank,  and.  If  they  had  procured  any 
other  money  in  any  other  way  than  from  the 
mortgages,  doubtless  testimony  would  have 
been  produced  to  show  this  fact.  It  is  rather 
singular  that  all  four  defendants  answered 
Jointly,  and  also  took  a  Joint  appeal  from  the 
Judgm^t,  and  still  the  sole  argument  for  a 
reversal  of  the  Judgment  is  predicated  on  the 
theory  that  the  defendant  Oorthy  alone 
should  pay  a  large  part  of  the  indebtedness 
e-iidenced  by  the  note  and  mortgage  involved 
In  this  action.  There  is  absolutely  no  con- 
tention on  the  part  of  any  of  the  defendants 
that  the  amoimt  of  such  note  and  mortgage 
is  not  the  correct  amount  due  to  the  plaintiff 
under  Exhibit  E;  the  only  contention  t)elng 
on  the  part  of  the  defendants  Caldwell,  Turn- 
er, and  Llndberg  that  they  had  no  interest  in 
the  premises  described  in  Exhibit  E,  but  that 
this  was  the  individual  transaction  of  Oorthy, 
and  that  the  amount  is  greater  than  they 
owed  on  the  contract  Exhibit  1.  We  are 
satisfied  that  these  defendants  are  mistaken 
in  this  contention;  and  under  the  evidence 
in  this  case,  all  four  defendants  were  doubt- 
less Indebted  to  the  plaintiff  under  £2x- 
hlbit  1,  and  the  notes  described  therein,  for 
at  least  the  amount  of  the  note  and  mort- 
gage involved  in  this  action. 

The  plaintiff  has  parted  with  title  to  her 
lands,  and  released  her  security.  All  this 
has  passed  to  the  defendants.  She  Is  only 
seeking  payment  for  tliat  which  she  has  al- 
ready conveyed. 

.  The  Judgment  rendered  by  the  trial  court 
was  right,  and  is  afiBrmed. 


CHOSS  V.  FARMERS'  ELBVATOE  CO.  OF 
DAWSON  et  al. 

(Supreme   Court   of  North   Dakota.     June  7, 

1915.    On  Petition  for  Behearing, 

June  15, 1915.) 

(Syllabut  ly  the  Vourt.) 

1.  BQunT    €=»65-<!lban    Hands— Corpora- 
tions —  Saue  OS  Stock  —  Rights  .  os  Fao- 

MOTEB. 

He  who  comes  into  a  court  of  equity  must 
come  with  dean  hands,  and  a  promoter  of  a 
corporation  who  has  prepared  and  caused  to  be 
circulated  a  stock  subscription  form  or  contract 
by  which  some  at  least  of  the  subscribers  to 
the  capital  stock  of  a  corporation  are  made  to 
agree  not  to  purchase  more  than  ten  shares  of 
such  stock,  and  who  in  violation  of  such  form  or 
agreement  has  himself,  before  the  capital  stock 
of  said  corporation  has  been  subscribed  in  full, 
obtained  control  of  said  corporation  by  obtain- 
ing an  issue  of  stock  to  "dummies,"  and  which 
stock  he  has  afterwards  had  assigned  to  him, 
cannot  come  into  a  court  of  equity  and  complain 
because  the  directors  of  such  corporation  have 
taken  such  control  from  him  by  the  sale  of  the 
balance  of  the  capital  stock  of  said  corporation, 
even  though  such  sale  was  for  the  principal 
puriMse  of  depriving  him  of  such  control. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  a  185-187 ;   Dec.  Dig.  «=»65.] 

2.  COBPOBATJONS  «=>1S0  —  Saue  OF  Capitai. 
Stock— Right  to  Complain. 

The  policy  of  the  incorporation  laws  of  the 
state  of  North  Dakota  is  that  the  capital  stock 
of  a  corporation  shall  be  fully  subscribed  as 
soon  as  possible,  and,  when  such  capital  stock 
is  sold  at  par,  a  stockholder  has  no  ground  for 
complaint,  even  though  the  additional  money 
may  not  be  absolutely  necessary  to  the  existence 
of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  6G5-673 ;   Dec.  Dig.  <S=180.] 
8.  cobpobations  €=382— aobbembnt  between 

Stock  Subscribbbs— Validity— Limitation 

ON  Holdings. 

The  subscribers  to  the  stock  of  a  corpo- 
ration may  enter  into  an  agreement  under  the 
terms  of  which  neither  themselves  ndr  subse- 
quent subscribers  to  the  stock  will  be  entitled 
to  and  receive  more  than  the  stipulated  number 
of  shares,  and  this  agreement  will  be  binding 
on  the  parties  to  it,  though  not  on  the  corpora- 
tion. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  285-295 ;   Dec.  Dig.  <S=»82.] 

Appeal  from  District  Court,  Kidder  Coun- 
ty; Nuessle,  Judge. 

Action  by  C.  A.  Cross  against  the  Farmers' 
Elevator  Company  of  Dawson,  N.  D.,  a  cor- 
poration, and  others.  Fr<Bn  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

This  is  an  action  which  is  brought  by  the 
plaintiff,  O.  A.  Cross,  for  the  purpose  of  ob- 
taining the  control  of  the  defendant  elevator 
company  by  having  canceled  and  set  aside  70 
shares  of  stock  which  were  issued  after  he 
had  obtained  the  control  of  such  corporation 
by  the  purchase  of  a  majority  of  its  stock 
before  such  later  issue,  and  to  restrain  the 
board  of  directors  and  the  board  of  directors 
elect  from  selling  any  more  stock,  fixing  the 
salaries  of  the  officers  and  employes  of  the 
corporation,  and  declaring  any  dividends. 
The  complaint  also  asks  for  an  accounting 
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from  said  directors.  The  trial  conrt  dia- 
missed  the  action  on  the  ground  tliat  the 
plaintiff,  C.  A.  Cross,  did  not  come  into  court 
with  dean  hands,  and  was  not  entitled  to  any 
relief,  but  should  be  left  in  the  position  in 
which  the  court  found  him.  The  plalntifC  lias 
appealed,  and  a  trial  de  novo  is  demanded. 

The  findings  of  fact  by  the  trial  court, 
which,  with  a  few  modifications  which  will 
appear  later  in  tibls  opinion,  we  concur  in  on 
this  trial  de  novo,  were  as  follows: 

"That  the  Farmers'  Elevator  Company  of 
Dawson,  N.  D.,  is  a  corporation  organised  in 
Augnst,  1909,  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  North  Dakota,  with 
its  principal  place  of  business  at  Dawson,  Kid- 
der county,  N.  D.;  that  the  purpose  and  ob- 
ject of  said  corporation  was  to  build  an  eleva- 
tor, buy  and  sell  grain  and  feed,  and  to  bnild 
and  operate  a  feedmill  and  afford  a  better  mar- 
ket to  the  farmers  residing  in  the  vicinity  of 
Dawson  for  the  grain  raised  by  them ;  that 
pursuant  to  such  purpose,  and  to  enlist  the  in- 
terest and  secure  the  co-operation  of  a  large 
number  of  the  residents  of  that  community,  the 
subscribers  of  stock  of  said  company  at  the  time 
of  their  subscription  thereto  entered  into  and 
subscribed  an  agreement  in  writing  which  is  in 
words  and  figures  following:  'We,  the  under- 
signed, do  hereby  agree  to  purchase  the  nDml>er 
of  shares  of  stock  in  the  Farmers'  Elevator 
Company,  Dawson,  M.  D.,  which  appears  oppo- 
site our  signatures,  and  hereby  contract  with 
the  said  company  to  purchase  the  stock  upon 
demand.  Said  stock  to  be  paid  for  at  the  rate 
of  fifty  (?50.00)  dollars  a  share.  It  is  further 
agreed  that  no  stockholders  be  allowed  to  own 
or  vote  more  than  ten  shares  of  stock  in  hSs 
own  name,  and  that  no  stock  shall  be  negotia- 
ble or  sold  to  any  party  without  first  being  of- 
fered to  the  said  elevator  company  at  its  face 
value,  and  that  no  person,  firm  or  corporation 
shall  be  qualified  to  purchase  or  hold  stock  in 
said  elevator  company  unless  they  are  bona  fide 
residents  of  Kidder  county,  N.  D.— which  agree- 
ment was  signed  by  all  the  stockholders  buying 
stock  during  the  first  year  of  the  corporate  ex- 
istence of  such  corporation,  except  said  C.  A. 
Cross,  who  subscribed  for  one  share.  That 
thereafter,  when  the  organization  of  said  cor- 
poration was  complete,  said  agreement  was  in- 
corporated and  adopted  as  one  of  the  by-laws  of 
said  company,  and  ever  since  its  adoption  has 
been,  and  now  is,  is  full  force  and  effect  as 
such, 

"(2)  That  the  plaintiff^  C.  A.  Cross,  was  the 
principal  promoter  of  said  corporation,  and  was 
its  secretary  and  one  of  its  directors  for  the 
first  two  years  of  its  existence,  and  received 
$100  in  cash  and  2  shares  of  the  capital  stock 
of  said  company  for  his  services  as  such  pro- 
moter ;  that  said  C.  A.  Cross  drew  and  circulat- 
ed the  a.greement  set  out  in  finding  No.  1  here- 
in, and  induced  stockholders  to  sign  said  agree- 
ment and  take  stock  in  such  corporation  upon 
the  strength  of  said  agreement  and  bis  represen- 
tations that  such  agreement  was  valid  and  bind- 
ing. 

"(3)  That  the  capital  stock  of  said  corpora- 
tion was  and  is  $10,000,  divided  into  200  shares 
of  the  par  value  of  $50  each;  that  ever  since 
the  incorporation  of  said  company  its  directors 
endeavored  to  sell  all  the  stock  at  par,  and  the 
unissued  stock  of  said  corporation  has  at  all 
times  since  its  incorporation  been  for  sale  at  par 
to  qualified  purchasers;  that  during  the  first 
year  of  its  corporate  existence  106  shares  of  the 
capital  stock  were  sold  and  issued ;  that  there- 
after, in  July,  1911,  Edgar  Bon  and  E.  L.  Bun- 
ker were  appointed  a  committee  by  the  directors 
to  dispose  of  the  balance  of  the  capital  stock, 
but  no  more  could  be  sold  until  the  spring  of 
1913,  at  which  time  70  shares  of  the  unissued 
capital  stock  of  said  corporation  were  sold  at 


par  and  revnlarly  toned  to  qualified  poicbaaera, 

to  wit: 

Sam  Swanson 2  shares 

Q.  M.  Magee 2  shares 

&?,?.''    ^^''K 2  shares 

Wilham   Hoeft 1     share 

g«"idt    Nelson i     share 

#•  lf-5"1^«' 2  shares 

?;  ^-J^SP^^-, 5  shares 

U^ir^-J^;  Kepler 5  shares 

g-  4-  Ori™™ 10  shares 

M.  W.  Naylor.. lo  shares 

H.  H.  Raymond lo  shatvs 

?V^- J^?P^. 10  shares 

John  F.  Kepler 10  shares. 

_  '!That  40  of  such  shares  were  sold  before  Jun« 
7,  191iJ,  the  annual  meeting  of  the  stockholders 
at  which  directors  were  elected,  and  30  of  such 
shares  were  sold  after  such  meeting;  that  each 
of  the  purchasers  of  said  stock  paid  to  the  cor- 
poration par  value  therefor,  and  they  are  now, 
and  at  all  times  since  the  purchase  of  said  stock 
have  been,  bona  fide  stockholders  of  said  corpo- 
ration and  owners  of  such  stock,  and  entitled 
to  all  the  rights  and  benefits  of  stockholders  in 
corporations  of  the  state  of  North  Dakota;  that 
said  stock  was  issued  and  sold  according  to  the 
statutes  of  the  state  of  North  Dakota. 

"(4)  That  at  all  times  since  its  organization 
said  corporation,  in  order  to  carry  on  its  busi- 
ness, has  had  to  borrow  greater  or  less  sums  of 
money  and  to  pay  interest  thereon;  that  at 
times  it  has  been  necessary  to  have  at  its  com- 
mand large  sums  of  money;  and  that  the  addi- 
tional capital  so  secured  by  said  sale  of  stock 
could  be  used  to  great  advantage  by  the  corpo- 
ration, though  not  absolutely  necessary  in  or- 
der to  carry  out  the  purposes  of  its  organiza- 
tion and  conduct  the  business  as  specified  in 
its  articles  of  incorporation, 

"(5)  That  after  its  incorporation  in  the  year 
1909  the  corporation  built  a  grain  elevator  on 
the  Northern  Pacific  ri»tht  of  way  at  Dawson, 
N.  D.,  at  an  expense  of  $5,725;  that  at  the  time 
said  elevator  was  completed  the  company  did 
not  have  enough  money  to  pay  for  same,  and 
was  in  debt,  and  was  dependent  upon  borrowed 
capital  to  conduct  its  business;  that  thereafter 
plans  and  specifications  were  prepared  for  build- 
ing a  feedmill,  and  estimates  therefor  received, 
but  on  account  of  lack  of  money  such  feedmill 
has  not  been  built ;  that  the  money  arising  from 
the  sale  of  stock  sold  and  issued  in  1913  is  the 
property  of  the  corporation,  and  is  for  the  joint 
benefit  of  all  the  stockholders  of  such  corpora- 
tion. 

"(6)  That  said  elevator  building  was  erected 
in  the  fall  of  1909,  and  opened  for  business  on 
or  about  October  Ist  of  that  year,  and  has  ever 
since  been,  and  now  is,  used  and  employed  by 
said  corporation  in  its  business  of  buying  and 
selling  grain ;  that  said  company  has,  ever  since 
the  opening  of  said  elevator,  conducted  an  or- 
dinary elevator  business  for  profit,  by  purchas- 
ing and  selling  grain  in  the  open  market,  and 
has  transacted  a  large  volume  of  business,  and 
such  business  has  been  profitable  to  said  corpo- 
ration and  the  stockholders  thereof,  it  having 
been  shown  to  the  court  that  for  the  first  year's 
business,  embracing  the  period  from  the  opening 
of  said  elevator  in  the  tall  of  1909  to  June  30, 
1910,  adopted  by  said  company  as  the  end  of 
its  first  fiscal  year,  a  dividend  of  22  per  cent, 
was  earned,  and  such  dividend  was  the  net 
profit  from  the  conduct  of  said  business  for  such 
period,  after  paying  all  expenses,  charges,  and 
obligations  in  and  about  the  conduct  of  said 
business,  and  it  further  appearing  to  the  court 
that  during  the  next  fiscal  year,  ending  on 
June  30,  1911,  which  was  a  period  of  poor 
crops  and  small  business  in  that  locality,  the 
said  defendant  corporation  paid  all  its  obliga- 
tions, charges,  and  expenses  in  full,  and,  after 
summing  up  its  business  for  said  period,  had 
a  small  deficit,  to  wit,  about  $27,  and  it  having 
been  further  shown  that  for  the  next  fiscal  year. 
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ending  June  30, 1912,  the  said  corporation  earn- 
ed and  paid  to  its  stockholders  a  net  dividend 
on  tlie  total  capital  stock  invested  of  10  per 
cent,  after  paying  all  its  debts,  charges,  and  ex- 
I>en8es  of  conducting  said  business,  and  it  fur- 
ther appearing  to  Uie  court  that  for  the  next 
fiscal  year,  ending  June  80,  1913,  a  large  net 
profit  was  earned  by  said  corporation  after  de- 
ducting all  expenses,  charges,  debts,  and  obliga- 
tions of  said  business,  together  with  a  sum  equal 
to  15  per  cent,  of  the  cost  of  the  elevator  aa  de- 
terioration of  the  said  elevator  building,  and 
that  there  is  now  a  large  surplus  available  for 
dividends  to  be  paid  stockholders,  amounting  to 
approximately  $2,900. 

"(7)  That  the  plaintiff,  C.  A.  Gross,  knew 
that  unissued  stock  was  for  sale  at  par  at  all 
times,  and  has  not  at  any  time  expressed  his 
intention  or  desire  to  purchase  any  of  the  un- 
issued stock  of  such  corporation,  or  demanded 
or  offered  to  pay  for  any  part  thereof ;  that  the 
said  Cross  had  due  opportunity  to  purchase 
Buch  unissued  stock,  but  refused  so  to  do. 

"(S)  That  at  the  stockholders'  meeting  of 
said  corporation  held  in  July,  1812,  a  resolution 
was  introduced,  passed,  and  adopted  to  the  ef- 
fect that  four  of  the  seven  directors  elected  at 
that  meeting  should  hold  office  and  serve  for  a 
term  of  two  years,  and  three  for  a  term  of  one 
year,  and  that  the  board  of  directors  should  des- 
ignate which  members  should  serve  for  two 
years  and  which  members  for  one  year ;  that 
the  board  of  directors  thereafter  at  their  meet- 
ing held  on  January  30,  191S,  designated  George 
Magee,  William  Hoeft,  Frank  Eberl,  and  Sam 
Swanson  as  directors  to  hold  office  for  a  term  of 
two  years,  and  John  C.  Taylor,  Henry  Albreacht, 
and  R.  A.  Uaase  as  directors  to  hold  office  for 
a  term  of  one  year,  but  through  the  neglect  and 
oversight  of  the  secretary  of  such  meeting  no 
record  was  made  of  such  "resolution ;  that  a 
meeting  of  the  stockholders  held  June  7,  1913, 
which  was  the  regular  annuel  meetlDg  of  the 
stockholders  of  such  corporation,  lawfully  and 
properly  called;  that  C.  A.  Cross  participated 
in  such  meeting  and  was  afforded  an  opportuni- 
ty to  Tote  on  each  and  every  ballot  held  and 
-voted  upon  some  of  such  ballots;  that  at  such 
annual  meeting  of  the  stockholders  the  following 
resolution  was  unanimously  adopted:  'No.  7. 
Whereas,  to  the  best  knowledge  and  belief  of 
the  majority  of  the  stockholders  of  this  com- 
pany, a  certain  resolution  was  adopted  at  the 
regular  annual  meeting  of  the  stockholders  on 
July  3,  1912,  which  provided  that  tour  of  the 
seven  directors  to  be  elected  for  a  term  of  two 
years  and  three  for  a  term  of  one  year,  and  pro- 
vided that  the  board  of  directors  should  dMig- 
nate  which  members  should  serve  for  two  years 
and  which  members  for  one  year;  and  where- 
as the  secretary  then  acting  failed  to  enter  such 
action  of  the  stockholders  in  the  minutes  of  the 
meeting;  and  whereas,  the  directors  aU  at  this 
meeting  on  July  6,  1912,  carried  out  a  portion 
of  said  instruction  by  providing  that  four  of  the 
directors  were  elected  for  two  years  and  three 
for  one  year,  and  did  at  their  meeting  on  Jan- 
uary 30,  1913,  carry  out  the  full  instruction  of 
the  stockholders  at  their  meeting  on  July  3, 
1912,  by  the  passage  of  a  former  by-law  provid- 
ing that  four  of  the  seven  directors  should  hold 
office  for  a  term  of  two  years,  and  three  for  a 
term  of  one  year,  and  designating  George  Ma- 
gee, Wm.  Hoeft,  Frank  Eberl,  and  Sam  Swan- 
son  as  directors  to  hold  for  a  term  of  two  years, 
and  John  C.  Taylor,  Henry  Albreacht,  and  R. 
A.  Haase  directors  to  hold  for  a  term  of  one 
year:  Now,  therefore,  be  it  resolved  by  the 
stockholders  of  this  company  that  the  said  ac- 
tion of  said  stockholders  as  directed  at  their  re- 
spective meetings  on  July  8  and  July  6,  1912, 
and  of  the  said  directors  on  January  30,  1913, 
as  hereinbefore  set  forth,  be  and  the  same  here- 
by is  in  an  respects  approved,  satisfied,  and 
confirmed,  and  is  hereby  adopted  as  the  action 
of  this  assembly.'     That  at  such  stockholders' 


meeting  the  president  announced  that  Hiree  di- 
rectors were  to  be  elected,  and  K.  L.  Bunker, 
S.  E.  Kepler,  end  E.  J.  Raymond  received  a 
majority  of  the  votes  cast,  and  were  declared 
elected  as  directors  for  tihe  year  beginning  July 
7,  1913. 

"(9)  That  the  plaintiff,  C.  A.  Cross,  in  order 
to  secure  control  of  this  corporation,  during  the 
winter  and  spring  of  1912  and  1913,  with  full 
knowledge  of  the  agreement  among  the  stock- 
holders and  by-law  of  said  corporation  set  out 
in  finding  No.  1  herein,  and  with  the  intent  and 
purpose  to  avoid  the  force  and  effect  of  such 
agreement  and  by-law,  bought  ana  ovrns  53  shares 
of  the  capital  stock  of  said  corporation,  being 
a  majojrity  of  the  stock  then  issued,  and  placed 
them  in  the  names  of  his  children  and  friends. 

"(10)  That  the  purchasers  of  said  70  shares 
of  stock  sold  in  the  year  1913,  as  found  and  set 
out  in  finding  No.  3  hereof,  purchased  the  same  in 
order  that  they,  and  those  of  the  stockholders  of 
said  corporation  who  were  friendly  to  them, 
might  retain  control  of  the  corporation,  and  In 
order  to  prevent  the  plaintiff.  Cross,  from  secur- 
ing control  thereof,  and  that  the  said  corpora- 
tion and  the  officers  and  directors  thereof  knew 
the  motive  and  reason  for  such  purchase  by  said 
purchasers  at  the  time  of  the  sale  and  issuance 
of  said  stock  to  them." 

W.  F.  CoBteUot  of  Great  FaUs,  Moat,  and 
Miller  &  Znger,  of  Bismarck,  for  appellant 
R.  L.  Phelps,  of  Steele,  and  Newton,  I>aUam 
&  Xoung,  of  Bismarck,  for  respondents. 

BRUCK,  J.  (after  stating  the  facts  as 
above).  It  is  difficult  for  ns  to  find  In  the 
voluminous  record  which  is  before  us  or  in 
the  brief  of  counsel  any  ground  whatever 
on  which  the  plaintUC  can  seek  equitable  re- 
lief. He  seeks  the  control  of  the  corpora- 
tion, and  complains  that  stock  has  been  sold 
since  he  obtained  the  majority  thereof,  and 
that  the  purpose  of  this  sale  was  to  take  the 
control  from  him,  when,  as  a  matter  of  fact, 
the  only  purpose  for  which  he  acquired  the 
stock  which  he  did  and  which  be  admits  was 
acquired  through  "dummies"  and  in  viola- 
tion of  the  agreement  between  the  stockhold- 
ers that  no  person  should  acquire  more  than 
10  shares.  In  order  that  he  himself  might  get 
that  control.  The  evidence  is  clear  that  the 
stock  of  the  corporation  has  at  all  times 
been  for  sale,  and  that  quite  recently,  and 
before  the  sale  of  the  70  shares  which  plain- 
tiff now  seeks  to  set  aside,  he  himself  had 
the  opportunity  of  buying  50  of  these  shares, 
and  thus  of  gaining  a  permanent  control. 
His  proposition,  however,  is  that,  if  the  mo- 
tive of  the  directors  of  a  corporation  In  sell- 
ing the  balance  of  the  unsold  capital  stock 
or  in  taking  subscriptions  thereto  Is  to  take 
the  control  from  one  who  holds  the  majority 
of  the  shares  before  such  sale,  such  sale  is 
fraudulent  and  may  be  set  aside,  even 
though  such  stock  is  sold  at  par,  and  the 
money  therefor  is  collected.  This  proposi- 
tion is  to  us  a  novel  one,  and  has  no  sup- 
port whatever  In  principle  or  In  the  authori- 
ties. 

[1-3]  Section  4525,  Compiled  Laws  of  1913, 
provides  that: 

"After  the  secretary  of  state  issues  the  certif- 
icates of  incorporation  as  provided  in  secliMi 
4512,  the  directors  named  in  tb«  articles  of  in- 
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conporation  muat  proceed  in  the  manner  sped-' 
fied  ♦  •  •  in  their  by-laws,  or,  if  none,  then 
in  such  manner  as  they  may  by  order  adopt,  to 
open  books  of  subscription  to  the  capital  stock 
then  unsubscribed,  and  to  secure  subscriptions 
to  the  full  amount  of  the  fixed  capital ;  and  to 
levy  and  collect  assessments  thereon  in  the  man- 
ner provided  by  article  10  of  this  chapter." 

The  only  understanding  that  we  can  de- 
rive from  this  section  is  that  it  was  the  in- 
tention of  the  Hiegislature  that  the  stock  of 
private  corporations,  even  if  not  to  be  look- 
ed upon  as  a  trust  fund,  so  that  the  same 
might  not  be  depleted  by  dividends  after 
once  having  been  collected  (see  discussion  in 
4  Thompson  on  Corporations  [2d  Ed.]  {  3415 
et  seq. ;  on  this  question  we  are  not  here  re- 
quired to  pass),  should  be  fully  subscribed 
for  as  soon  as  possible,  and  this  not  merely 
for  the  protection  of  the  public,  who,  when  it 
is  dealing  with  a  ?10,000  or  a  $50,000  cor- 
poration, has  the  right  to  deal  with  one 
which  is  not  on  paper  merely,  but  for  the 
protection  of  the  subscribers  to  the  stock, 
who  have  the  right  to  believe  that  they  are 
subscribing  for  stock  in  a  corporation  which 
will  have  funds,  or,  at  any  rate,  have  sub- 
scribers who  can  be  held  for  the  amount 
which  will  be  sufficient  for  fully  developing 
the  purpose  and  business  of  the  institution. 

"The  stockholders,  too,"  says  the  Supreme 
Court  of  Wisconsin,  in  Adler  v.  Milwaukee,  etc.. 
Brick  Mfg.  Co.,  13  Wis.  57,  "being  in  general 
free  from  personal  responsibility,  the  capital 
stock  constitutes  the  sole  fund  to  which  credit- 
ors look  for  the  liquidation  of  their  demands. 
It  is  the  basis  of  ttie  credit  which  is  extended 
to  the  corporation  by  the  public,  and  a  substi- 
tute for  the  individual  liability  which  exists  in 
other  cases.  So  far  as  creditors  are  concerned, 
it  is  regarded  in  the  law  as  a  trust  fund,  pledg- 
ed for  the  payment  of  the  debts  of  the  corpora- 
tion." 

And  how  can  stock  which  is  not  subscrib- 
ed for,  and  which  in  cases  of  insolvency  or 
approaching  insolven<7  would  never  be  sub- 
scribed for,  be  any  protection  to  the  cred- 
itors of  a  corporation  or  to  the  stockholders 
who  have  already  subscribed,  and  who  have 
rights  which  should  be  protected.  It  is  to  be 
remembered  that  in  the  case  at  bar  we  are 
not  dealing  with  treasury  stock  which  has 
been  bought  in  or  otherwise  acquired  by  the 
corporation,  but  with  the  unsubscribed  bal- 
ance of  the  capital  stock,  which  section 
4525,  Compiled  Laws  of  1913,  says  the  direc- 
tors must  endeavor  to  have  subscribed  to  the 
full  amount,  and  which  constitutes  the  only 
asset  with  which  a  corporation  comes  Into 
the  world.  It  is  dear  to  us  that  no  stock- 
holder should  be  allowed  to  complain  be- 
cause the  directors  have  done  their  duty, 
and  have  not  merely  obtained  subscriptions 
for,  but  have  obtained  the  payment  in  full 
and  at  par  for  the  balance  of  the  stock 
which  the  public  and  the  other  stockholders 
bad  the  right  to  believe  the  corporation 
would  have  subscrilied. 

It  may  be,  and  on  this  question  we  are 
not  required  to  pass,  that  the  stockholders 
of  a  corporation  have  a  preference  in  regard 
to  subscriptions  to  the  treasury  stock,  but 


we  as  yet  know  of  no  caoe  «1iich  has  held 
that  one  who  has  purchased  a  majority  of 
the  stock  of  a  corporation  at  a  time  before 
the  stock  has  been  fully  subscribed  has  a 
vested  interest  la  the  control  of  the  corpora- 
tion so  that  the  remaining  stock  may  not  be 
sold  and  subscribed  for,  nor  can  we  see  any 
reason  for  such  a  holding.  The  evidence,  it 
is  true,  shows  that  the  sale  of  such  stock  was 
not  absolutely  necessary  to  the  existence  of 
the  corporation.  It  Is  quite  clear,  however, 
that  with  the  Increased  money  the  business 
could  be  greatly  enlarged  and  more  economi- 
cally conducted.  Even  if  it  would  not,  the 
public  and  the  stockholders  had  a  right  to 
have  the  stock  subscribed.  Not  only  la  tliis 
true,  but  the  plaintiff  is  hardly  In  the  posi- 
tion to  come  into  a  court  of  equity  and  com- 
plain of  his  loss  of  the  control  of  the  corpo- 
ration. It  is  dear  from  the  record  that  he 
was  the  original  promoter  of  the  enterprise, 
and  that,  as  such,  be  drew  an  agreement 
and  a  contract  of  subscription  in  which  it 
was  provided  that  no  stodcholder  should 
hold  more  than  ten  shares.  The  purpose  of 
this  agreement  was  that  the  elevator  should 
be,  in  fact  as  well  as  in  name,  a  farm- 
ers' elevator,  and  that  the  farmers  of  the 
community  might  be  generally  Interested  and 
benefited  thereby.  It  is  dear  that,  even 
though  he  may  not  have  signed  this  agree- 
ment himself,  a  number  of  the  subscriptions 
were  taken  on  It  with  his  knowledge  and  ac- 
quiescence. It  is  also  shown  that  this  agree- 
ment was  later  embraced  in  the  by-laws  of 
the  company,  and  we  find  no  objection  in  the 
record  made  by  the  plaintiff  to  the  adoption 
of  this  by-law.  It  is  also  clear  from  the  tes- 
timony that,  though  plaintiff  may  have  had 
some  doubt  of  the  validity  of  the  by-law,  he 
was  so  far  controlled  thereby  that  he  ob- 
tained the  subscriptions  to  the  shares  of 
Stock,  which  gave  him  his  majority,  in  the 
names  of  his  family  and  his  friends  for  the 
purpose  of  evading  the  same.  He  now  comes 
into  a  court  of  equity  and  asks  relief  be- 
cause the  officers  of  the  corporation  at  one 
time  refused  to  transfer  on  the  books  of  the 
corporation  the  assignments  of  these  "dum- 
mies" to  htm,  though  in  spite  of  this  fact 
he  was  allowed  to  vote  the  shares  of  stock 
at  the  meetings  of  the  corporation.  It  is  un- 
necessary for  us  to  say  whether  the  by-law 
was  valid  or  not  It  is  sufficient  to  say  that 
the  subscribers  to  the  stock  of  a  corporation 
may  enter  Into  an  agreement  under  the 
terms  of  which  neither  themselves  nor  sub- 
sequent subscribers  to  the  stock  will  be  en- 
titled to  and  receive  more  than  the  stipulat- 
ed number  of  shares,  and  this  agreement 
will  be  binding  upon  the  parties  to  it,  though 
not  on  the  corporation.  4  Thompson  on  C!or- 
porations  (2d  Ed.)  {  3523;  Hladovec  v.  Paul, 
222  111.  254,  78  N.  E.  619.  A  plaintiff  who 
has  violated  this  agreement,  and  thus  ob- 
tained the  control  of  a  corporation,  cannot 
come  into  a  court  of  equity  and  complain  be- 
cause others  have  obtained  control  of  the 
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corporatton,  and  tbis  not  by  evading  tlie 
agreement,  but  by  doing  that  which  the  law 
contemplates. 

There  Is,  too,  no  merit  In  the  proposition 
that  on  account  of  the  prosperous  condition 
of  the  corporation  and  some  accumulated 
-eamingB  the  stock  was  worth  more  than  par, 
and  that  a  fraud  was  committed  on  the 
plaintiff  by  the  sale  at  par.  We  are  here,  it 
Is  to  be  remembered,  not  dealing  with  treas- 
ury stock,  but  with  the  original  unsubscribed 
capital  stock,  the  value  of  which  was  fixed 
by  the  articles  of  incortwration.  The  record 
of  the  corporation  In  the  past  has  shown 
tbat  it  has  not  been  a  wise  thing  to  dissipate 
all  of  its  earnings  in  dividends,  and,  though 
tlie  plaintiff  complains  that  the  directors  are 
about  to  declare  dividends  and  to  apportion 
the  same  on  the  new  stock  as  well  as  on  the 
old,  there  Is  absolutely  no  proof  In  the  rec- 
ord of  this  fact  Whether  the  new  stock 
would  share  in  the  past  profits  it  is  not  nec- 
essary for  us  to  .determine.  It  is  shown,  iP- 
deed,  that  during  the  second  year  of  the  ex- 
listence  of  the  corporation  accumulated  prof- 
Its  of  7  per  cent,  were  entirely  swept  away 
by  a  failure  of  crops.  The  record  shows  also 
that  no  provision  has  been  made  for  deterio- 
ration. It  also  shows  that  a  feedmlU  is  a 
part  of  the  scheme  of  the  corporation  and 
reasonably  necessary.  It  further  shows  that 
running  capli&l  Is  necessary  In  order  to  save 
borrowing  money  and  to  be  able  to  take  ad- 
vantage of  the  exigencies  of  the  market. 

Plaintiff's  sole  and  only  ground  of  com- 
plaint when  reduced  to  its  essentials  is  that 
he  has  lost  the  control  of  the  corporation  by 
tbe  ofilcers  of  the  corporation  doing  that 
which  the  statute  contemplates  that  they 
should  do;  that  Is,  by  obtaining  subscrip- 
tions to  all  of  the  shares  of  capital  stock 
when  he  himself  at  no  time  would  have  had 
that  control  If  he  had  not  violated  his  agree- 
ment with  the  other  stockholders.  The  rec- 
ord shows  no  mismanagement  or  business  in- 
ability on  the  part  of  the  directors.  There 
is  no  pretense  that  any  of  the  other  stock- 
holders own  or  -control  more  than  ten  shares. 
We  agree  thoroughly  with  the  finding  of  the 
trial  court  that  he  does  not  come  into  equity 
with  dean  hands,  and  that  be  Is  not  entitled 
to  any  relief  herein,  but  should  be  left  in  the 
position  In  which  the  court  finds  him. 

The  above  considerations,  we  think,  are  the 
only  ones  tbat  are  material  In  this  case, 
though  other  questions  are  involved. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

On  Petition  for  Rehearing. 

Our  attention  Is  called,  in  the  petition  for 
a  rehearing,  to  the  decision  In  the  case  of 
Luther  v.  Luther,  118  Wis.  112,  94  N.  W.  69, 
99  Am.  St.  Rep.  977,  which,  although  refer- 
red to  in  the  main  brief,  Is  claimed  to  hare 
been  overlooked  by  us.  In  that  case,  how- 
ever,  although    relief    was   granted    to   the 


plaintiff  and'  his  (XHJomplalnanta,  it  was 
granted  wholly  on  account  of  the  co-oom- 
plalnants,  and  not  on  account  of  the  plain- 
tiff. The  court  In  the  opinion  expressly  said: 
"Were  Clarence  J.  Lather  tbe  sole  plaintiff, 
we  should  have  little  doubt  that  he  ougot  to  be 
dismissed  from  a  court  of  equity  without  relief, 
for  the  reason  that  his  own  conduct  has  been  so 
in  outrage  of  bis  duties  as  a  director  and  officer 
ot  the  corporation  that  no  court  can  patiently 
listen  to  his  prayer  for  eaforcement  of  fiduciary 
principles  and  duties.  That  objection  does  not, 
however,  exist  to  some  of  the  other  plaintiffs 
who,  as  stockholders,  ask  that  their  rights  be 
protected  as  to  them." 

In  the  case  at  bar  0.  A.  Gross  is  the  sole 
plaintiff.  No  other  creditors  or  stockholders 
complain.  He  does  not  come  Into  equity 
with  clean  hands,  and  even  the  decision  of 
Luther  v.  Luther  would  deny  him  relief. 

The  petition  for  a  rehearing  is  denied. 


WEI^r  y.   FARMERS'  STATE   BANE  OF 
BENTLBY. 

(Supreme  Court   of   North  Dakota.     May   25, 
1916.) 

{Syllalui  ly  the  Court.) 

Appk&l  ANn  Ebbob  <S=>384,   562,  563,   616, 

640,    764  — Tbanscbipt— Exhibits— Appkai. 

Bond— DiBinssAl,  of  APPBAii — Gbounds. 
Respondent  moves  to  strike  out  statement 
and  dismiss  this  appeal  because;  (1)  The  ex- 
hibits were  not  incorporated  as  a  part  of  the 
transcript  served  and  subsequently  settled  as 
the  statement  of  the  case;  (2)  becanse  the  cer- 
tificates authenticating  the  exhibits  were  insuf- 
ficient; (3)  because  copies,  instead  of  the  orig- 
inal exhibits,  were  transmitted  as  a  part  of  the 
appeal  record,  contending  that  the  repeal  of 
section  7068,  Rev.  Codes  1905,  authorizing 
tianamission  of  copies  in  lien  of  the  originals, 
requires  the  originals  to  now  accompany  the 
appeal  record ;  (4)  becanse  there  is  no  sufficient 
index  to  the  exhibits  or  statement  of  the  case ; 
(5)  Iwcause  typewritten,  Instead  of  printed, 
briefs  are  filed,  and  the  judgment  for  damages 
exceeds  $300;  (6)  because  the  appeal  bond  is 
alleged  to  be  insufficient  as  to  justiflcation  of 
sureties. 

Jleld,  on  grounds  set  forth  in  the  opinion, 
the  motion  to  dismiss  is  denied.  No  costs  al- 
lowed on  the  motion. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2019-2056,  2495-2500, 
2714-2718,  2788,  2829,  3099;  Deft  Dig.  <S=» 
384,  562,  563.  616,  640,  764.] 

Action  by  Carl  Welst  against  the  Farmers' 
State  Bank  of  Bentley,  N.  D.,  a  corporation. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals, and  plaintiff  moves  to  dismiss  the  ai>- 
peaL    Motion  denied. 

y.  H.  Crane,  of  Mott,  for  appellant.  J.  K. 
Murray,  of  Mott,  for  resixmdent. 

GOSS,  J.  Respondent  has  moved  to  strike 
the  settled  statement  of  the  case,  dismiss  tbe 
appeal,  and  affirm  the  Judgment.  It  is  con- 
tended, first,  that  no  complete  transcript  of 
the  evidence  was  ever  made,  furnished,  or 
served  upon  respondent  But  the  moving  af- 
fidavits disclosed  tbat  a  transcript  of  the 
oral  testimony  on  the  trial  was  transcribed 
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and  Mrred  pinwuiMMy  after  tbs  aame  waa 
duly  oerttfled  as  correct  by  the  court  atenog- 
rapber.  Beaiwiident's  objection  really  goes 
to  tbe  failure  to  have  a  copy  of  the  exhibits 
Included  In  snch  transcript.  Tliis  la  no 
gronnd  for  dismissal  of  an  appeal  The  1013 
Practice  Act  (Laws  1913,  c.  131)  contemplates 
that  a  respondent  shall  challenge  any  Inac- 
curacies In  a  proposed  statement  served  and 
bring  them  to  tbe  attention  of  tbe  Judge  at 
or  before  the  time  of  settlemait  of  the  state- 
ment Section  7655,  C.  L.  1913,  prescribes 
bow  exhibits  not  included  in  tbe  transcript 
may  be  bron^^t  into  and  constituted  a  part 
of  tbe  statement  and  duly  anttaentlcated.  Re- 
spondent next  contends  that  bis  motion 
should  be  granted  becanse  the  original  ex- 
hibits were  never  sufficiently  identified  by 
certificate  of  the  district  Judge,  nor  were 
snch  exlilbits  incorporated  into  a  statement 
of  tbe  case  or  filed  or  sent  to  the  Supreme 
Court.  As  to  authentication  of  exhibits  the 
trial  Judge  baa  certified  that  the  many  ex- 
hibits as  designated  in  his  certificate  by  let- 
ter and  number  and  attached  thereto  "are 
the  exhibits  offered  and  received  in  evidence 
on  tbe  trial  In  the  above-entitled  action,  and 
are  hereby  identified  as  the  exhibits  offered 
and  received  in  evidence  In  tbe  said  action." 
There  is  also  a  certificate  by  the  trial  Judge 
recertifying  both  the  statement  and  exhibits 
as  correct  transcripts  of  all  evidence  and  all 
proceedings  had,  Including  exhibits  enumera^ 
ed  specifically  by  number  and  letter.  This 
Bufllciently  and  definitely  authenticates  the 
exhibits. 

Tbe  second  portion  of  respondent's  objec- 
tion goes  to  the  fact  that  copies  are  forward- 
ed on  tbe  appeal  in  lieu  of  tbe  original  ex- 
hibits retained  in  the  district  court  This  is 
within  the  authority  and  discretion  of  the 
trial  Judge,  though  tbe  statutory  authority 
for  substitution  of  copies  (section  7058,  R.  C. 
1906)  Is  expressly  repealed  by  tbe  1913  Prac- 
.  tlce  Act.  The  law  contemplates  that  tbe  orig- 
inal exhibits  used  in  civil  cases  shall  be  cer- 
tified aud  accompany  the  appeal  record,  in 
the  absence  of  some  good  reason  for  their 
retention  in  the  trial  court.  It  will  be  as- 
sumed, however,  that  such  a  reason  exists 
where,  as  here,  exhibits  have  been  so  retain- 
ed. Where  this  has  been  done,  and  where  re- 
spondent desires  that  the  original  exhibits 
be  brought  before  this  court  on  tbe  appeal 
as  on  trial  de  novo,  his  remedy  is  not  by  a 
luotiou  to  dismiss  tile  appeal,  but  by  an  ap- 
plication to  tbe  district  court  in  the  first  in- 
stance for  an  order  directing  -  that  the  orig- 
inal exhibits  be  forwarded  as  a  part  of  the 
appeal  record.  But  where  Buch  an  applica- 
tion has  not  been  made,  or,  if  made,  has  been 
refused,  the  party  aggrieved  may  further  pur- 
sue the  matter  by  an  application  to  this  court 
for  an  order  remanding  the  record  to  the 
lower  court  with  directions  that  tbe  original 
exhibits  be  certified  and  attached  thereto  and 


returned  to  tbe  Suiseme  Court  antbentlcated 
as  a  part  of  tlio  record  on  appeal. 
.  Respondent  urges  that  there  la  no  safflclent 
index  to  the  ezliiblts  and  the  statement  of  the 
caae,  and  urges  dismissal  on  this  groand. 
This  is  not  well  tak«i,  as  It  is  apparent  that 
aiipellant  has  made  good-faith  endeavor  at 
Indexing. 

Respondent  moves  to  dismiss  this  appeal 
because  typewritten  instead  of  printed  briefs 
are  filed.  The  Judgment  was  slightly  In  ex- 
cess of  1300  damages.  Inasmuch  as  respond- 
ent has  also  filed  a  typewritten  brief,  and 
the  matter  is  one  not  requiring  dismissal  of 
the  appeal,  printed  brlefis  wiU  not  be  exacted. 
The  matter  should  have  been  raised  by  mo- 
tion to  strike  out  tbe  brief.  But  typewritten 
briefs  will  be  permitted  in  this  case. 

Respondent's  final  contention  is  that  the  ap- 
Xieal  should  be  dismissed  because  the  appeal 
bond  is  insufficient  "in  that  the  Justification 
of  tbe  sureties  thereon  does  not  state  that 
the  sureties  are  worth  the  sum  of  |1,500  over 
and  above  aU  their  debts"  and  in  property 
within  the  state  of  North  Dakota.  The  word 
"all"  Is  missing.  It  is  true  that  section  7837, 
C.  I*  1913,  requires  a  surety  to  Justify  In  a 
certain  sum  "mentioned  in  such  affidavit  over 
and  above  all  bis  debts  and  liabilities  in  prop- 
erty within  this  state,  not  by  law  exempt 
from  execution."  The  omission  of  the  "all" 
does  not  change  the  meaning,  and  the  Justifi- 
cation as  given  is  not  defective.  Nor  Is  it 
subject  to  tbe  objection  that  the  Justifica- 
tion does  not  state  that  the  property  of  the 
surety  is  within  the  state  of  North  Dakota. 
It  concludes  with  the  words  "within  this 
state."  It  is  in  the  language  of  the  statute 
and  is  sufficient  No  other  state  could  be 
meant 

The  motion  to  dismiss  the  aiH;>eal  is  in  all 
things  denied.  But  as  these  practice  ques- 
tions presented  are  important,  and  as  yet  not 
passed  upon  since  the  enactment  of  the  1913 
Practice  Act  and  are  somewhat  debatable, 
no  costs  will  be  allowed  the  prevailing  party 
on  tbe  decision  of  this  motion. 


MINOT  GROCERY  CO.  v.  FLATHEAD 
PRODUCE  CO. 

(Supreme  Court  of  North  Dakota.     Ma;  18. 
1915.) 

(Syllabm  by  the  Court.) 

1.  Sales  «=»52— Action  fob  Pbicb— Sum- 
ciKNcy  ot"  Evidence. 

Appellant  consigned  from  Montana  a  car 
load  of  apples  to  respondent  at  Minot  which 
shipment  was  accompanied  with  a  sight  draft 
for  the  selling  price.  Respondent  could  not 
properly  inspect  such  apples  while  in  the  car, 
and  before  It  was  permitted  to  unload  the  ap- 
ples it  was  required  to  pay  the  sirht  draft  which 
it  paid.  When  tbe  fruit  was  unloaded  respond- 
ent discovered,  for  the  first  time,  that  a  large 
portion  thereof  was  damaged,  whereupon  it 
wired  appellant  that  it  de<uined  to  accept  the 
shipment,   ottering,   however,   to   handle   it  on 
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appellant'a  acoonnt    AppeQant  replied  by  mail,  r  condition,  being  overripe  when  picked,  and 

soft,   spotted,  and  Junkey.     Thereupon  tlie 
plaintiff  wired  defendant  as  follows: 

"Car  is  not  satisfactory  by  any  means.  All 
our  dealings  ivitb  you  led  ua  to  believe  tbat  we 
would  receive  good  stock  at  tbese  prices.  Must 
bave  protection.  Will  handle  car  on  yonr  ac- 
count.   Answer  quick." 

In  response  to  this,  defendant  left  with  the 
telegrraph  company  at  Ealispell  a  telegram 
and  mailed  a  carbon  copy  thereof  to  the 
plaintiff,  reading  as  follows: 

"Take  up  draft  on  car.  Draw  on  us  for  loss 
of  stock.  Keep  track  lot  numbers  and  uames  on 
boxes.  Make  us  full  report.  Expect  fair  deal- 
ing from  you.    Assure  you  the  same  in  return." 

Defendant  instructed  the  telegraph  com- 
pany to  withhold  sending  such  message  until 
further  orders,  but  plaintiff  received  through 
the  mail  the  carbon  copy  on  September  9th, 
being  three  days  after  the  apples  had  been 
paid  for  and  unloaded.  In  the  meantime 
plaintiff  had  sold  and  consigned  a  portion  of 
the  shipment  to  the  trade  and  thereafter  sold 
and  disposed  of  the  entire  shipment,  sustain- 
ing a  loss  of  $255.51,  which  amount,  with 
interest,  it  seeks  to  recover  from  the  defend- 
ant 

The  trial  In  the  court  below  resulted  in  a 
Judgment  in  plaintiff's  favor  for  the  full 
amount  prayed  for,  and  defendant  has  ap- 
pealed therefrom,  alleging  three  grounds  for 
a  reversal;  the  third  and  only  ground  argued 
in  the  brief  and  which  we  need  notice  is  that 
the  conrt  erred  In  ordering  Judgment  In  plain- 
tiff's favor. 

[1-3]  As  we  understand  appellant's  conten- 
tion, and  the  position  taken  in  its  brief  is, 
that  the  plaintiff  accepted  the  shipment  after 
acquiring  knowledge  of  the  defective  quality 
of  the  apples,  by  making  sales  thereof  as 
aforesaid,  and  that  it  ia  precluded  thereby 
from  setting  up  the  defective  quality  of  the 
goods,  and  that  nnder  the  testimony  it  has  no 
cause  of  action.  In  other  words,  it  contends 
tbat  plaintiff  must  be  treated  as  a  purchaser 
of  this  consignment  of  apples  and  not  as  a 
consignee  to  handle  and  dispose  of  the  same 
on  commission  as  defendant's  agent  This 
contention  is  no  doubt  predicated  upon  the 
theory  that  the  rights  of  the  parties  became 
fixed  on  September  eth,  when  the  plaintiff 
took  up  the  bill  of  lading  from  the  common 
carrier  and  unloaded  and  sold  or  consigned 
a  portion  of  the  shipment,  that  being  prior  to 
the  receipt  by  plaintiff  of  defendant's  carbon 
copy  of  the  telegram  aforesaid,  which  was 
mailed  at  Kallspell  on  September  6th. 

It  Is  no  doubt  the  law,  as  contended  by  ap- 
pellant's counsel,  that  ordinarily  the  receipt 
of  goods  will  operate  as  an  acceptance  of 
them,  if  the  vendee,  after  their  receipt  does 
any  act  with  reference  to  the  goods  which  he 
would  not  have  any  right  to  do  if  he  were 
not  the  owner  of  them.  In  other  words,  the 
exercise  of  acts  of  ownership  therein  is  suf- 
ficient to  establish  an.  acceptance.  Benjamin 
on  Sales  (6th  Ed.)  section  703 ;   Rock  Island 


accepting  such  offer  and  instructing  respondent 
to  keep  track  of  lot  numbers  and  names  on  boxes 
and  make  full  report  Sueb  acceptance  did 
not  reach  respondent  for  several  days  after 
the  date  of  its  teleeram,  and  owing  to  the  bad 
condition  of  the  apples  and  in  order  to  minimize 
the  loss,  respondent  proceeded  to  sell  the  same 
to  the  trade  which  it  did  to  the  best  advantage, 
auataining  a  loss,  however,  of  $265.51,  to  recov- 
er which  respondent  sues.  Eield,  that  the  evi- 
dence is  sufficient  to  sustain  the  findings  of  the 
trial  court  in  plaintilTs  favor. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  ({  118-144,  104S;    Dec  Dig.  i8s»62.] 

2.  Sams  «s>12e— Right  to  Rksoind— Tbars- 

IKB  OF  Tmjt. 
i/sU,  further,  that  while  the  acta  of  paying 
the  aight  draft  and  unloading  the  shipmeDt  op- 
erated to  transfer  title  of  the  apples  to  re- 
spondent. It  had  the  right,  upon  discovering 
their  damaged  condition,  to  rescind  its  pur- 
diase  by  acting  promptly  as  it  did  in  sending 
the  message. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ff  313-317;   Dec  Dig.  «=»12e.] 

8.  Sau:s  «=»52,  405— Damages— Right  to  Re- 
cover—Conditions— Subsequent  Contract 
— suffioienot  0»  bvidbnoe. 

Evidence  examined,  and  held  sufficient  to 
establish  a  subsequent  contract  between  the  par- 
ties, whereby  plaintiff  was  to  act  for  defend- 
ant and  on  its  account  in  the  sale  of  such  ap- 
ples, and  In  the  light  of  the  uncontroverted 
tacts  plaintifPs  failure  to  furniah  a  detailed 
report  as  requested  is  excusable  and  wUl  not 
operate  to  defeat  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  if  11&-144,  1045,  1147-^1156;  Dec.  Dig. 
•s»62,  406.] 

Appeal  from  District  Court,  Ward  County ; 
K.  B.  Leighton,  Judge. 

Action  by  the  Mlnot  Grocery  Company,  a 
corporation,  against  the  Flathead  Produce 
Comjxmy,  a  corporation.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Gowan  ft  Adamson  and  H.  S.  Blood,  all  of 
Devils  Lake,  for  appellant  Bosard  ft  Twl- 
f ord,  of  Mlnot,  for  respondent. 


FISK,  0.  J.  On  or  about  September  3, 
1011,  defendant  and  appellant,  a  fordgn  cor- 
poration engaged  In  selling  fruit  In  car  load 
lots  on  commission,  consigned  to  the  plain- 
tiff company  at  Mlnot  a  car  load  of  apples, 
and  accompanying  the  shipping  blU  there  was 
a  bill  of  lading  with  sight  draft  attached  pro- 
viding that  the  consignee  should  have  the 
right  to  inspect  the  shipment  without  the 
common  carrier  surrendering  the  bill  of  lad.- 
Ing.  When  the  shipment  arrived  In  Mlnot  on 
September  6th,  plaintiff  inspected  the  car  as 
well  as  it  could,  but  it  was  unable  to  make 
a  thorough  inspection  of  certain  of  the  ap- 
ples which  were  contained  In  boxes,  until  aft- 
er the  car  was  entirely  unloaded.  In  order  to 
unload  the  car  plaintiff  was  compelled  to  and 
did  pay  for  the  shipment,  after  which  It  re- 
moved the  apples  from  the  car  to  its  ware- 
house, when  is  discovered  that  certain  por- 
tions of  the  shipment  consisting  of  what  is 
designated  Transparent  apples,  were  In  bad 
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Plow  Company  v.  Meredith,  107  Iowa,  498, 
78  N.  W.  233.  In  Brown  v.  Foster,  108  N.  Y. 
387,  15  N.  E.  608,  the  court  no  doubt  an- 
nounces a  correct  rule  in  holding  that  where 
one  who  seeks  to  reject  an  article  as  not  In 
accordance  with  the  contract  of  sale,  he  must 
do  nothing,  after  discovering  its  true  condi- 
tion. Inconsistent  with  the  vendor's  owner- 
ship of  the  property.  See,  also.  Van  Winkle  ▼. 
Crowell,  146  U.  S.  42,  13  Sup.  Gt  18,  36  U 
Ed.  880. 

Counsel  for  appellant  are  no  doubt  correct 
In  their  statement  that  owing  to  the  election 
made  by  plalntlfiTs  counsel  at  the  trial  to 
stand  on  the  first  cause  of  action  Alleged  in 
the  complaint,  viz.,  that  the  plaintiff  did  not 
purchase  the  apples  but  received  the  same 
for  sale  on  commission,  plaintifTs  recovery 
must  stand  or  fall  upon  the  suflSdency  of  the 
proof  to  sustain  such  theory  of  recovery. 

Appellant's  counsel  strenuously  Insist  that 
the  recovery  ctinnot  be  sustained  upon  the 
theory  of  a  commission  contract  because  de- 
fendant's instructions  to  plaintiff  in  its  tele- 
gram to  keep  track  of  the  lot  number  and 
names  on  boxes  and  make  full  report,  were 
not  complied  with.  But  plalntieCs  testimony 
is  to  the  effect  that  such  instructions  could 
not  be  carried  out  for  the  reason  that  It  had, 
prior  to  receiving  the  same,  disposed  of  the 
apples  which  were  defective  In  the  light  of 
these  facts  we  are  called  upon  to  adjudicate 
the  respective  rights  of  these  parties. 

The'  testimony  of  the  defendant  discloses 
that  it  had  knowledge  that  some' of  the  ap- 
ples were  in  poor  condition  at  the  time  of  the 
shipment  In  a  letter  written  by  defendant 
to  plaintiff  on  October  10th,  it,  among  other 
things,  states: 

"There  were  307  boxes  of  apples  in  this  car 
which  we  would  very  much  have  preferred  not 
to  have  shipped  yoa  bad  there  been  any  more 
stock  available  at  that  time.  As  the  matter 
stands  with  us  to-day,  we  have  only  one  car 
load  of  early  apples  to  get  out  of  the  valley  and 
this  year  some  of  them  were  not  as  good  as  they 
should  have  been,  and  we  advised  the  growers 
of  the  fact  when  we  accepted  their  goods  for 
shipment,  and  we  have  since  advised  them  of 
the  trouble  you  bad  with  the  apples  in  this 
car  and  they  seemed  disposed  to  accept  a  rea- 
sonable settlement  on  their  goods.  We  are 
holding  up  paymoit  to  them  until  such  time  as 
we  have  agreed  with  yon  on  a  reasonable  basis 
of  settlement.  Outside  of  these  307  boxes  of 
apples,  we  feel  that  the  car  left  here  in  first- 
class  condition.  •  •  •  Of  course  by  putting 
in  these  307  boxes  of  apples  we  ran  onr  chanc- 
es of  having  the  whole  car  turned  down,  which 
was  our  first  Impression  after  receiving  your 
wire  and  when  we  wrote  the  message  wording 
it  as  we  did.  'We  still  Insist  that  the  matter 
is  up  to  you  and  if  you  will  advise  us  what  al- 
lowance you  expect  us  to  make  on  these  307 
boxes  of  apples,  and  it  Is  within  reason  at  all, 
we  will  mail  yon  a  check  for  that  amount 
promptly." 

The  testimony  also  discloses  that  It  after- 
wards mailed  to  the  plaintiff  a  check  for  $76.- 
75  as  a  refund  by  reason  of  damaged  apples, 
^lils  was,  we  think,  a  recognition  and  admis- 
sion on  defendant's  part  of  its  liability  on 


the  theory  that  the  transaction  weIs  a  commis- 
sion deal. 

There  is  no  evidence  that  plaintiff  knew 
that  the  defendant  was  merely  acting  as  a 
commission  broker  in  shipping  these  apples 
to  it;  nor  is  there  any  evidence  that  plaintiff 
sold  and  disposed  of  any  of  such  fruit  prior 
to  sending  its  telegram  to  the  defendant 
aforesaid,  or  before  defendant  had  mailed 
the  carbon  copy  of  its  reply  message  The 
proof  discloses  that  plaintiff  furnished  a  re- 
port to  the  defendant  on  all  the  Transparent 
apples  which  were  all  in  poor  condition.  It 
would  therefore  seem  that  defendant  was  in 
a  position  to  protect  Itself  from  loss  for  it 
certainly  must  have  known,  or  at  least  should 
have  known,  from  whom  It  received  the  dam- 
aged apples  and  the  fact  that  plaintiff  did  not 
keep  track  of  the  lot  numbers  and  names  of 
growers  pursuant  to  instructions  which  came 
too  late,  ought  not  to  preclude  a  recovery.- 
Had  the  defendant  wired  its  answer  to  plain- 
tiff's message  instead  of  sending  It  by  mall, 
the  situation  would  have  been  different.  The 
I^aintiff  did  what  a  reasonably  pmd^it  per- 
son would  do  under  the  like  circumstances, 
and  the  undisputed  testimony  discloses  that 
it  handled  the  consignment  In  the  best  pos- 
sible way  and  with  as  llttie  loss  as  possible. 
The  situation  called  for  prompt  action  as 
each  hour's  delay  meant  greater  loss. 

The  depositing  in  the  post  office  of  defend- 
ant's reply  to  plalntlfTs  telegram  was  an  ac- 
ceptance of  plaintiff's  offer  therein  to  handle 
the  oar  on  commission  (9  Cyc.  295)  and  the 
testimony  discloses  that  it  did  everything 
within  its  power  to  discharge  its  duty  and 
prevent  as  much  loss  as  possible  in  view  of 
the  damaged  condition  of  the  shipment. 

We  are  agreed  that  the  Judgment  of  the 
district  court  was  correct,  and  the  same  Is 
accordingly  affirmed. 


MARTIN  V.  YAGER  et  at 

(Supreme   Court  of  North  Dakota.     ZVb.  17, 

1915.    On  Petition  for  Rehearing, 

June  2,  1915.) 

(SyVlabu*  by  the  Court.) 
1.  Husband  and  Wife  €=a62— Estoffki.  or 

Wife  — Advebsk    Ci.aimb  —  Exbcdtiow    of 

mobtoaqe. 

The  widow  of  a  deceased  entryman,  who 
takes  advantage  of  the  provisions  of  sections 
2291,  2301,  Fed.  Stat.  Ann.  (U.  S.  Comp.  St 
1901,  pp.  1389,  1406),  and  completes  her  hus- 
band's residence  and  obtains  a  patent  from  the 
government,  but  who,  during  the  lifetime  of  her 
husband,  joined  with  him  in  a  mortgage  on  the 
land  in  question,  in  which  she  persouejly  prom- 
ised to  pay  the  debt  secured,  and  executed  per- 
sonal covenants  of  seisin  and  quiet  possession, 
is  estopped  by  such  covenants  from  asserting  her 
after-acquired  title,  in  an  action  brought  by  her 
to  determine  adverse  claims  and  to  quiet  titie 
as  against  the  purchaser  under  the  foreclosure 
of  said  mortgage. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {{  282-284,  363;    Dec.  Dig. 
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On  Petition  for  Rehearing. 

2.  MOBTQAGES    «=3354— FOBECLOSUBE— PUBU- 

CATION  Notice— Natube  of  Sale. 

Claiming  in  the  notice  of  foreclosure  by 
publication  more  than  is  due  on  the  mortgage 
will  not  aSect  the  validity  of  the  sale,  unlesa  it 
appears  that  it  was  done  with  a  fraudulent  pur- 
pose, or  that  it  has  resulted  in  actual  injury  to 
the  mortgagor. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Dec.  Dig.  18=3854.] 

Appeal  from  District  Ck>urt,  Pierce  Gonntjr; 
Burr,  Judge. 

Action  by  Anna  Martin,  formerly  Anna 
Yolk,  against  Edward  L.  Yager  and  otbers. 
From  Judgment  for  plalntifT,  the  defendant 
named  appeals.    Reversed. 

This  is  an  action  to  quiet  title  and  to  de- 
termine adverse  claims  to  real  estate.  Mi- 
dhael  Volk  filed  on  a  quarter  section  of  gov- 
ernment land.  Thereafter  he  and  his  wife 
(the  plaintiff,  Anna  Martin,  formerly  Anna 
Volk)  gave  a  mortgage  on  the  land  to  secure 
certain  notes  signed  by  Martin  Volk  alone, 
and  which  represented  his  personal  indebted- 
ness alone.  The  mortgage,  however,  was  sign- 
ed and  acknowledged  by  both  husband  and 
wife,  and  contained  both  a  Joint  promise  to 
pay  the  indebtedness  which  it  secured  and  a 
Joint  covenant  of  quiet  possession.  Yolk  died 
before  proving  up  or  earning  the  right  to  a 
patent.  Thereupon  his  wife,  Anna  Yolk,  com- 
pleted the  term  of  residence  required,  and 
proved  up  upon  tbe  land  and  received  her 
patent  under  the  provisions  of  sections  2291, 
2301,  Federal  Stat  Ann.  (TJ.  S.  Oomp.  St 
1901,  pp.  1389,  1406),  and  section  32,  Circular 
No.  10,  of  the  Department  of  the  Interior.  A 
little  over  a  year  after  such  final  proof  by 
her,  the  mortgage  was  foreclosed  by  one 
George  Dickey,  to  whom  It  had  been  assign- 
ed during  the  lifetime  of  the  deceased  entry- 
man,  and  .the  premises  were  bid  In  by  the 
said  Dickey,  and  later  the  sherifTs  certificate 
was  assigned  to  the  defendant  and  appellant, 
Edward  Tager,  and  a  sheriff's  deed  issued  to 
him.  Later  this  action  was  brought  by  Anna 
Martin,  formerly  Anna  Yolk,  to  determine  ad- 
verse claims  and  to  quiet  title  as  against 
said  mortgage,  and  a  Judgment  was  entered 
in  her  favor,  from  which  the  defendants  have 
appealed  and  ask  for  a  trial  de  novo. 

Torger  Sinness,  of  Minnewaukan,  and  Mid- 
daugb,  Cuthbert,  Smythe  &  Hunt,  of  Devils 
Lake,  for  appellant  H.  B.  Senn,  of  Rug- 
by, for  re^ondent 

BRUCE,  J.  (after  stating  tlie  facts  as 
alMve).  [1]  There  can  be  no  doubt  tbat,  un- 
der the  common-law  rule,  and  in  the  absence 
of  a  married  w<mian's  act  such  as  we  have 
In  North  Dakota,  the  covenants  of  the  wife 
would  be  merely  deemed  a  waiver  of  her 
homestead  interest,  and  that  the  wife  would 
not  be  estopped  from  asserting  her  after-ac- 
quired title,  'niis  rule,  however,  is  based  up- 
on the  old  common-law  theory  of  the  con- 


tractual incapacity  of  a  married  woman. 
Griner  et  ux.  v.  Butler,  61  Ind.  362,  366,  28 
Am.  Rep.  675;  Blain  v.  Harrison,  11  111.  384; 
Knight  V.  Thayer,  125  Mass.  25.  It  can  have 
no  application  in  a  state  like  North  Dakota, 
where  tbat  incapacity  has  been  entirely  re- 
moved by  the  statute,  and  a  married  wo- 
man has  the  same  contractual  ability  as  a 
feme  sole,  or  as  her  husband  himself.  Grin- 
er V.  BuUer,  61  Ind.  362,  366,  28  Am.  Rep. 
675;  Guertin  v.  Mombleau,  144  111.  32,  33 
N.  E.  49;  Knight  v.  Thayer,  125  Mass.  25; 
Zimmerman  v.  Robinson,  114  N.  0,  39,  19  S. 
E.  102;  Yerkes  v.  Hadley,  5  Dak.  324,  40  N. 
W.  340,  2  L.  R.  A.  363;  Lessee  of  Hill  v. 
West  et  al.,  8  Ohio,  225,  31  Am.  Dec.  442; 
Adam  V.  McCilntoek,  21  N.  D.  483,  131  N.  W. 
394;  section  6155,  R.  C.  1905,  secdon  6731 
(Compiled  Laws  1913).  Tbe  act  of  this  state 
provides  that: 

"Either  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the  other,  or 
with  another  person  respecting  property,  which 
the  other  might  if  unmarried.  The  wife  after 
marriage  has  with  respect  to  property,  *  •  * 
the  same  liabilities  as  before  marriage,  and  in  all 
actions  by  or  against  her  she  shall  sue  and  be 
sued  in  her  own  name."  Section  4411,  Com- 
piled Laws  of  1913. 

In  the  mortage  before  us  the  wife  not 
merely  agreed  to  pay  the  debt  (though  she 
did  not  sign  the  notes),  but  sbe  made  ex- 
press covenants  of  quiet  enjoyment  The 
mortgage  indeed  can  well  l>e  held  to  have 
been  given  in  contemplation  of  just  such  a 
contingency  as  that  before  us.  In  it — 
"the  said  Michael  Volk  and  Anna  Yolk,  his  wife, 
further  covenant  and  agree  to  and  with  the  saKl 
party  of  the  first  part,  his  heirs,  executors,  ad- 
ministrators and  assigns,  to  pay  said  sum  of 
money  above  specified  at  the  time  and  in  the 
manner  above  mentioned." 

The  mortgage  in  question  further  recites 
that  both  of  said  parties — 
"are  lawfully  seized  of  the  said  premises  and 
that  they  have  good  right  to  convey  the  same, 
that  the  same  are  free  from  all  incumbrances; 
ttiat  the  said  party  of  the  second  part,  his  heirs 
and  assigns  shall  quietly  enjoy  and  possess  the 
same  and  that  the  said  parties  of  tbe  first  part 
will  warrant  and  defend  the  title  to  the  same 
against  all  lawful  claims." 

We  can  see  no  reason  why  In  a  court  of 
equity,  at  any  rate,  these  covoutnts  should 
not  l>e  held  to  be  binding.  We  held,  it  is 
true.  In  the  case  of  Martyn  v.  Olson,  148  N. 
W.  834,  that  the  heirs  of  a  deceased  entry- 
man  who  completed  the  proof  after  the  death 
of  such  entry  man  took,  not  as  heirs,  but  as 
donees  or  purchasers  of  tbe  land,  and  that 
they  could  not  be  required  to  pay  a  mortgage 
which  was  given  by  tbe  entryman  during  his 
lifetime.  In  tliat  case,  however,  the  heirs 
had  nothing  to  do  with  the  original  loan,  and 
had  agreed  to  pay  no  sum,  or  sums,  of  money 
whatever,  nor  had  they  entered  into  any 
covenants  of  warranty  or  of  quiet  posses- 
sion. They  took  from  tbe  government  as 
new  purchasers  or  donees,  and  not  as  heirs, 
and  though  the  original  mortgage  Inay  have 
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contained  covenants  of  warranty  and  of 
quiet  possession  which  nomlnalljr  bound  the 
heirs  as  well  as  the  mortgagors,  such  core- 
nants  had  not  been  personally  entered  Into 
by  them  and,  even  If  they  ran  with  the  land, 
ceased  when  the  title  In  the  mortgagors  be- 
came extinguished  and  reinvested  In  the  gov- 
ernment In  the  case  at  bar,  however,  we 
have  a  proceeding  In  equity  where  the  plain- 
tiff seeks  to  have  the  title  quieted  to  her.  At 
the  threshold  she  Is  not  merely  met  by  a 
covenant  made  by  her  ancestor  which  was 
extinguished  when  the  title  was  reinvested  In 
the  government,  but  by  a  personal  promise 
and  covenant  which  she  herself  made.  Sure- 
ly the  maxims  apply  that  "He  who  seeks 
equity  must  do  equity,"  and  that  "He  who 
comes  into  a  court  of  equity  must  come  with 
clean  hands."  Can  she,  in  a  court  of  equity, 
seek  to  quiet  title  in  herself  when  she  herself 
has  promised  to  quiet  and  defend  that  title 
in  the  defendant?  We  hold  that  she  cannot 
Mot  only  Is  this  holding  in  conformity  with 
the  principles  of  equitable  Jurisprudence,  but 
it  Is,  we  believe,  in  accordance  with  a  sound 
public  policy.  There  is  every  reason  to  be- 
lieve that  the  credit  was  extended  in  the 
case  at  bar  on  the  assumption  that,  even  if 
the  husband  died,  before  final  proof,  his  wife, 
if  she  completed  bis  entry,  would  live  by  his 
contract  The  necessity  of  giving  mortgages 
before  the  time  of  final  proof  is  a  fact  and 
not  a  theory  among  us.  Even  the  federal 
government  has  yielded  to  this  fact  It  first 
held  that  no  such  mortgage  was  valid.  It 
and  the  courts  subsequently  held  that  such 
mortgages  were  enforceable  provided  that 
the  entiyman  proved  up  before  his  death  and 
the  title  became  vested  when  such  proof  was 
made.  See  Martyn  v.  Olson,  supra ;  Adam  v. 
McClintock,  21  N.  D.  483,  131  N.  W.  394; 
Weber  v.  Laldler,  26  Wash.  144,  66  Pac.  401, 
90  Am.  St  Kep,  726.  They  did  this  because 
of  the  exigencies  of  the  situation,  and  not 
that  the  entryman  might  be  Injured  and  de- 
frauded, but  that  he  might  be  able  to  obtain 
credit,  without  which  be  would  often  lose 
the  results  of  all  his  labor  and  sacrifices. 
They,  in  short,  took  cognizance  of  the  fact 
that  dry  seasons  and  failures  of  crops  have 
been  only  too  common,  that  the  entryman 
must  live  during  his  period  of  residence  and 
proof,  and  that  unless  such  entryman  can 
get  credit  from  the  local  merchants  and 
banks  by  giving  some  measure  of  security 
and  obtain  the  household  necessities  and  ma- 
chinery during  the  dry  years,  hardship  and 
loss  will  often  result  The  rule  which  it  an- 
nounced Is,  we  believe,  not  only  equitable, 
but  salutary  and  necessary.  It  is  unreason- 
able to  expect  that  the  local  merchants  and 
banks  will  extend  credit  without  some  meas- 
ure of  security.  The  mortgage  to  be  obtained 
la  at  the  most  unsatisfactory,  for  if  the  en- 
tryman dies  before  the  making  of  final  proof, 
it  will,  in  most  instances,  become  void,  and 
can  be  saved  only  by  the  wife  completing  the 
proof,  if  perchance  she  is  bound  thereby. 


Why  should  not  the  creditor,  as  a  condition 
to  making  the  loan  or  extending  the  credit, 
require  an  assurance  by  the  wife  that  she 
will  protect  the  mortgage,  and  why  should 
not  that  assurance  be  held  to  have  been  giv- 
en and  to  be  enforceable  where  the  wife,  by 
the  express  terms  of  the  mortgage,  not  mere- 
ly agrees  to  pay  the  debt,  but  covenants  and 
agrees  to  uphold  the  conveyance?  In  speak- 
ing generally,  on  the  subject  of  the  right 
of  a  wife  to  assert  an  after-acquired  title, 
against  the  covenants  of  a  prior  conveyance, 
the  Supreme  Court  of  Minnesota,  in  the  case 
of  Sandwich  Manufacturing  Co.  v.  Zellmer, 
48  Minn.  408,  51  N.  W.  379,  says: 

"The  question  here  presented  is  whether  the 
defendant  Fredericke,  who  expressly  joined  in 
the  covenants  in  the  mortgagre  to  plaintiS,  is 
bound  thereby;  for  if  she  is  liable  thereon,  or 
is  estopped  thereby,  as  if  she  had  not  been  un- 
der coverture,  the  conveyance  to  her  inured  to 
the  benefit  of  the  plaintiff  by  virtue  of  her  cove- 
nant, and  its  mortgage  is  operative  as  a  valid 
subsisting  lien  upon  the  land,  as  against  her  and 
her  assignee,  Henry  Zellmer.  It  is  hardly  neces- 
sary to  refer  to  the  nature  of  a  married  woman's 
disability  at  the  common  law.  She  was  not 
bound  by  her  contracts  or  covenants,  and  was 
not  estopped  thereby  from  setting  up  an  after- 
acquired  title.  It  was  competent  for  the  Lierris- 
lature  to  emancipate  her  from  such  disability, 
and  enable  her  to  obligate  herself  as  if  unmar- 
ried. The  question  here  involved  turns  upon  the 
construction  of  the  statute  of  this  state  touch- 
ing the  rights  and  liabilities  of  married  women. 
Prior  to  the  act  of  1869  the  statute  had  secured 
to  them  their  separate  estate,  real  and  personal, 
with  the  rents,  profits,  and  income  thereof.  But 
she  could  not  dispose  thereof  without  the  con- 
sent of  her  husband ;  and  her  general,  common- 
law  disability  to  make  contracts  remained.  St. 
1849-1858,  p.  571;  Revision  1866,  p.  499;  Id. 
p.  328,  §  2 ;  Carpenter  v.  I^eonard,  5  Minn.  183 
(GiL  119);  Tullis  v.  Pridley,  9  Minn.  81  (Gil. 
68).  But  the  provisions  of  the  Laws  of  18ti9 
(chapters  56,  57)  were  radical  and  sweeping,  and 
were  intended,  in  respect  to  her  contracts,  to 
invest  a  married  woman,  not  merely  with  the 
right  to  contract  in  respect  to  her  separate  prop- 
erty, but  with  all  the  rights  and  liabilities  of  a 
feme  sole,  save  only  as  expressly  excepted  or  re- 
served by  the  same  statute.  It  was  evidently  the 
intention  of  the  Legislature  to  define  clearly  the 
nature  and  extent  of  such  rights  and  liabilitiea. 
Kingsley  v.  Oilman,  15  Minn.  61  (Gil.  40) ;  In- 
surance Co.  V.  Allis,  23  Minn.  337.  This  stat- 
ute does  not,  of  course,  have  any  reference  to 
the  domestic  relations,  or  affect  the  rules  of  evi- 
dence, or  the  duty  of  the  husband  to  provide  for 
bis  family,  though  the  wife  might  obligate  her- 
self for  such  purpose.  Flynn  v.  Messenger,  28 
Minn.  209,  9  N.  W.  759   141  Am.   Ren.  279]. 

"In  Insurance  Co.  v.  Allis,  supra,  the  wife 
had  mortgaged  her  separate  real  property  to  se- 
cure a  debt  of  her  husband,  which  was  evidenced 
by  their  joint  note.  The  mortgage  was  not  only 
held  valid,  but  she  was  held  personally  liable 
for  the  deficiency  upon  foreclosure  by  action. 
It  was  contended  that  she  was  not  liable  be- 
cause of  the  provisions  of  section  3,  which  ex- 
empted her  from  the  debts  of  her  bosband ;  but 
the  court  says  (23  Minn,  page  341):  To  give 
this  effect  to  the  section  would  be  to  allow  in- 
ference and  conjecture  to  qualify  and  restrict 
the  meaning  of  the  clear  and  precise  language 
of  the  act  removing  the  wife's  common-law  dis- 
ability to  contract.  Section  2  provides  that 
"any  married  woman  shall  be  capable  of  mak- 
ing any  contract,  either  by  parole  or  under  seaL 
which  she  might  make  if  unmarried,  and  sbaU 
be  bound  thereby."  Then  follow  clearly  exj^reaa- 
ed  exceptions  to  her  power  to  ooatiact  without 
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her  husband,  relating 'only  to  htie  real  estate. 
Section  4  expressly  retains  the  eommoQ-iaw  dis- 
abilities on  husband  and  wife  to  contract  with 
each  other  relative  to  the  real  estate  of  either. 
•  •  •  "But  in  relation  to  all  other  subjects 
either  may  be  constituted  the  agent  of  the  other, 
or  contract  each  with  the  other,  as  fully  as  il 
the  relation  of  husband  and  wife  did  not  exist."  ' 
No  doubt  the  defendant  in  that  case  would  have 
been  bound  upon  her  covenants  in  the  mortgage, 
as  well  as  her  husband,  and  a  covenant  of  war- 
ranty would  have  passed  an  after-acquired  title. 
Knight  V.  Thayer,  125  Mass.  27 ;  Bigelow,  Es- 
top. (5th  Ed.)  406,  407 ;  Kenworthy  v.  Sawyer, 
125  Mass.  28 ;    Goodnow  v.  HiU,  125  Mass.  587. 

"In  the  case  at  bar  the  defendant  Fredericke, 
as  to  the  payee,  the  plaintiff,  made  the  debt 
her  own  by  signing  the  note.  She  joined  in 
the  mortgage  of  the  quarter  section,  containing 
the  homestead,  to  secure  this  debt.  She  also 
joined  in  the  covenants  therein,  including  the 
covenant  of  warranty.  It  is  contended,  how- 
ever, that  she  is  not  bound  by  the  covenants  in 
the  mortgage,  because  she  must  be  presumed  to 
have  joined  in  the  mortgage  solely  for  the  pur- 
pose of  releasing  the  homestead  or  dower  inteiv 
est  in  the  land ;  and  it  is  claimed  that  the  au- 
thorities in  other  states,  parttcnlarly  Illinois, 
sopport  this  contention.  Bat  no  oonsiBteat  gen- 
eral rule  can  well  be  formulated  under  the  yary- 
ing  statutes  of  the  different  states  on  the  sub- 
ject, in  connection  with  local  statutes  regulating 
the  conveyance  of  real  estate.  It  is  true  the 
wife's  signature  was  necessary  to  paw  a  per- 
fect title ;  but  she  was  under  no  disability  what- 
ever in  the  matter  of  the  execution  of  a  deed 
with  covenants,  or  the  acknowledgment  thereoL 
Though  daacribed  as  wife,  her  acknowledgment, 
under  the  statute,  is  that  of  a  feme  sole.  Her 
husband  was  insolvent,  and  her  covenants  would 
afford  additional  security  to  the  plaintiff.  She 
was  legally  competent  to  enter  into  such  cove- 
nants, and  upon  the  face  of  the  deed  appears 
to  have  done  so.  For  all  the  purposes  thereof 
it  was  her  contract ;  and  it  seems  to  us  it  would 
be  a  strained  and  unreasonable  construction  to 
(ive  th«  deed  the  limited  effect  contended  for  It 
When  a  deed  on  its  face  purports  to  convey  a 
restricted  or  partial  interest  in  land,  the  cove- 
nants, though  general,  will  be  limited  to  such 
iaterest.  Sweet  v.  Brown,  12  Mete.  (Mass.)  177 
[45  Am.  Dec.  243]. 

"But  where  a  deed  assumes  to  convey  the  land, 
and  the  covenant  is  unrestricted,  it  la  difficult  to 
lee  how  the  court  can  limit  or  apportion  its  ap- 
plication, if  it  gives  any  effect  to  it  at  all.  Here 
(to  repeat),  it  wUl  be  observed,  the  covenant 
reads,  'and  the  said  Julius  Zellmcr  and  Riecke 
Zellmer,  bis  wife,  parties  of  the  first  part,  do 
covenaat  *  *  f  that  the  said  parties  of  the 
first  paiC  will  warrant  and  defend  the  title  to 
the  said  premises  against  all  lawful  claims.' 
Dower  is  in  the  nature  of  an  incumbrance. 
Is  the  covenant  of  the  wife  operative  to  estop 
her  as  against  a  claim  of  dower  subsequently 
arising,  or  does  the  deed  simply  release  her  pres- 
ent rignt,  and  is  the  covenant  of  both  operative 
as  to  the  legal  title  and  estate  of  which  the  hus- 
band is  seised,  or  does  her  covenant,  if  it  is  op- 
erative at  all,  relate  merely  to  her  statutory 
interests  as  wife?  In  view  of  her  capacity  to 
bind  herself  by  her  covenants,  if  operative  at 
all,  we  are  of  the  opinion  that  the  covenant  re- 
ferred to  must  be  construed  in  its  natural  and 
broader,  and  not  in  the  restricted,  sense.  In 
ninstruing  a  similar  statute  in  Massachusetts, 
the  court  says;  The  provision  in  the  act  that 
Bothine  therein  shall  authorise  her  to  convey 
property  to,  or  make  contracts  wtth,  her  hus- 
band is  evidently  not  intended  to  impose  any 
new  restriction  on  her  capacity,  but  merely  to 
affirm  the  common-law  rule,  so  far  as  the  hus- 
band is  the  other  party  to  the  contract  or  RTant, 
but  does  not  prevent  both  of  them  from  binding 
tbemsdves  by  a  joint  promise  to  a  third  person.' 
Major  V.  Holmes.  124  Mass.  108.  The  acu  of 
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1875  and  1876,  sa^ersedlng  dower,  and  making 
provisions  in  lieu  thereof,  place  the  husband  and 
wife  substantially  on  the  same  footing  as  re- 
spects rights  in  the  real  property  of  each  other. 
Construed  in  connection  with  the  homestead  law, 
and  the  acts  concerning  married  women  of  1869, 
the  case  stands  thus:  In  whichever  one  the 
title  to  the  homestead  may  be,  neither  can  con- 
vey the  same  without  the  other.  The  wife's 
signature  is  necessary  to  the  deed  of  other  lands 
belonging  to  the  husband,  in  order  to  pass  a 
clear  title,  and  the  husband  must  join  in  all 
conveyances  of  the  wife's  lands.  In  Iowa  they 
have  a  statute  (Code,  ^  1937),  in  respect  to 
liability  upon  covenants  in  such  deeds,  which  is 
as  follows:  'In  cases  where  either  the  husband 
or  wife  joins  in  a  conveyance  of  real  property 
owned  by  the  other,  the  husband  or  wite  so 
joining  shall  not  be  bound  by  the  covenants  of 
such  conveyance  unless  it  is  expressly  so  stated 
on  the  face  thereof.'  We  have  no  such  saving 
clause  in  our  statute.  Whether  there  ought  to 
be  is  a  matter  addressed  to  the  Legislature,  rath- 
er than  to  the  courts.  In  the  absence  of  it,  to 
attempt  to  place  a  limited  construction  upon 
such  deeds,  contrary  to  the  fair  and  natural 
signification  of  the  language  used,  is  not  war- 
ranted by  the  statute,  or  snpported  by  sound 
reason.  Mortgages  frequently  contain  other  ex- 
press covenants  than  those  relating  to  title; 
as,  for  example,  in  this  instance,  to  pay  the 
debt  or  to  pay  taxes.  Shall  a  married  woman 
be  bound  by  such  covenants,  and  exempt  from 
liability  for  the  others?  If  she  joins  in  all, 
there  can  be  no  reason  why  she  should  not  be 
personally  liable  in  all  alike,  since  she  is  capa- 
ble of  so  binding  herself ;  and,  if  she  is  so  liable, 
they  must  operate  by  way  of  estoppel.  The 
courts  are  careful  and  conservative  in  the  con- 
struction of  statutes  of  this  character,  which  are 
in  derogation  of  the  common  law;  hut  they 
cannot  make  exceptions  and  limitationa  which 
the  statute  does  not  warrant" 

We  are  not  niunindful  of  the  caae  of  Snod- 
dy  V.  Leavltt,  105  Ind.  357,  6  N.  E.  13,  and  of 
other  cases  decided  under  statutes  simUar  to 
that  passed  upon  in  that  case.  It  is  to  be  no- 
ticed, however,  that  In  Indiana  the  statute 
merely  removed  the  wife's  contractual  dis- 
ability In  relation  to  her  own  separate  es- 
tate. It  did  not,  as  does  that  of  North 
Dakota,  remove  her  contractual  disabilities 
altogether  and  place  her  upon  the  same  foot- 
ing as  If  she  were  unmarried  and  as  her  hus- 
band himself. 

Nor,  too,  are  we  unmindful  of  the  cases  of 
Koberts  v.  Roberts,  10  N.  D.  631,  88  N.  W. 
289,  and  Omlie  v.  O'Toole,  16  N.  D.  12C,  112 
N.  W.  677,  In  which  this  court  held  that  the 
covenant  to  pay  the  debt  contained  in  the 
body  of  the  mortgage,  which  was  executed 
on  the  husband's  land  and  which  covenants 
were  signed  by  the  wife  as  well  as  the  bus- 
band,  did  not  make  the  wife  a  surety  to  the 
debt,  so  that  payments  made  by  the  husband 
without  the  wife's  knowledge  would  fall  to 
prevent  the  running  of  the  statute  of  limi- 
tations and  defeat  a  foreclosure  of  the  mort- 
gage after  the  original  period  had  run.  We 
are  also  aware  that  In  the  former  case  the 
court  stated  that  the  mortgage  "was  a  waiver 
of  the  wife's  homestead  rights  simply."  In 
that  case,  however,  the  court  did  not  pass 
upon  any  covenants  of  title  or  quiet  posses- 
sion, and  was  considering  the  question  of  the 
statute  of  limitations  merely.  So,  too,  It  was 
I  not  a  case  where  the  plaintUC  was  coming 
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into  a  court  of  equity  seekiag  relief,  but  one 
In  which  she  had  been  brought  into  a  court 
of  equity  by  the  mortgagee. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  Judgment  quieting  the  title 
to  the  land  In  controversy  in  the  defendant. 
Edward  L.  Tager. 

On  Petition  for  Rehearing. 

[!]  The  only  doubt  we  have  entertained, 
after  reading  the  petition  for  rehearing  In 
J:bls  case,  is  whether  the  fact  that  the  mort- 
gage was  foreclosed  for  more  than  was  In 
fact  due  gives  to  the  plaintiff  any  rights  In 
the  premises.  We  are  satisfied,  however, 
that  the  mistalce — and  the  evidence  shows  It 
to  have  been  a  lx>na  fide  mistake — gives  no 
such  rights.  The  law  seems  to  be  well  es- 
tabUshed  that: 

"Claiming  in  the  notice  more  than  is  due  on 
tlie  mortgage  will  not  affect  the  validity  of  the 
sale  unless  it  appears  that  it  was  done  with  a 
fraudulent  purpose,  or  that  it  has  resulted  in 
actual  injury  to  the  mortgagor."  Bowers  v. 
Hechtman,  45  Minn.  238,  47  N.  W.  792:  Huyck 
V.  Urabam,  82  Mich.  353,  46  N.  W.  781 ;  Ram- 
sey V.  Merriam,  6  Minn.  168  (GU.  104) ;  Meaard 
V.  Crowe,  20  Minn.  448  (GU.  402) ;  Kertoot  v. 
Billings,  160  111.  663,  43  N.  E.  804 ;  Hamilton 
T.  Lubokee,  51  111.  415,  99  Am.  Dec.  562 ;  Cook 
v.  Foster,  96  Mich.  610,  55  N.  W.  1019 ;  Jones 
on  Mortgages.  {  1866;  Millard  v.  Truax,  47 
Mich.  261, 10  N.  W.  358;  27  Cyc.  1469 ;  Grove 
and  Pultz  v.  Loan  Co.,  17  N,  D.  352,  116  N.  W. 
845,  138  Am.  St  Rep.  707. 

There  Is  no  such  proof  In  the  case  at  bar, 
nor  do  we  find  any  record  at  any  time  of  any 
attempt  or  offer  of  the  plalntUT  to  redeem 
from  the  niortgage.  The  mistake  Indeed  was 
first  brought  to  the  attention  of  the  court  by 
the  attorneys  for  the  defendant,  and  there  is 
no  claim  that  the  excess  amount,  which  was 
only  $127.82,  in  any  way  interfered  with  the 
bidding  at  the  sale,  or  kept  bidders  there- 
from, or  In  any  way  prejudiced  the  Interests 
of  the  plaintiff. 

The  petition  for  a  rehearing  is  denied. 


MOBLLER  V.  CITI  OP  RUGBY. 

(Supreme  Court  of  Korth  Dakota.    April  28, 
1916.) 

(Syllahui  hy  the  Court.) 

mnnicifal  cobforations  ^=>805 — streets— 
Defective  Sidewalk  —  Personai.  Injubies 

— CONTRIHUTOBY   NEOLIOENCE. 

Plaintiff  made  a  trip  over  a  Imown  danger- 
ODs  sidewalk  upon  a  dark  night  and  incumbered 
herself  with  a  bundle  of  clothes,  upon  one  arm, 
a  framed  diploma  upon  the  other,  and  an  elec- 
tric light  bulb  in  each  hand.  Under  the  circum- 
stances, disclosed  by  the  opinion,  plaintiff  was 
guilty  of  such  contributory  negligence  as  pre- 
cludes her  recovery  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1677,  1683;  Dec. 
Dig.  €=s>805.] 

Appeal  from  District  Court,  Pierce  Coun- 
ty;  Burr,  Judge. 

Action  by  Lilly  Moeller  against  the  City  of 
Rugby,   a   municipal   corporation.     Motions 


for  a  directed  vordict  and  for  Judgment  not- 
withstanding the  verdict  were  denied,  and 
defendant  appeals.  Ordered  that  motions  be 
granted.  i 

A.  B.  Coger,  City  Atty.,  and  Paul  Camp-       ' 
bell,  both  of  Rugby,  for  appellant     B.  R. 
<Slnkler,  of  Minot,  for  respondent  | 

BURKE,  J.  Plaintiff  was  awarded  $800 
damages  for  injury  alleged  to  have  been  re- 
ceived from  tall  upon  defective  sidewalk. 
Defendant  appeals,  relying  principally  upon 
the  defense  of  contributory  negligence.  For 
the  purposes  of  this  appeal  only,  tbe  city  con- 
cedes lt4  negligence,  but  alleges  that  plain- 
tiff's negligence  contributed  to  her  own  in- 
Jury,  and  therefore,  under  well  settled  prin- 
cipals of  law  she  ought  not  to  recover. 

1.  Under  the  circumstances,  it  is  necessary 
to  examine  the  facts  disclosed  by  the  record 
and  this  will  be  given  our  first  consideration. 
Plaintiff  is  a  married  woman,  rather  stout, 
was  41  years  of  age  at  the  tUne  of  tbe  acci- 
dent, and  had  Uved  In  the  dty  of  Rugby 
about  6  years.  Plaintiff  was  living  with  ber 
family  of  four  dilldren  In  a  bouse  which  is 
designated  the  "west"  bouse.  She  had  made 
it  a  practice  to  visit  neighboring  towns  to 
give  music  lessons,  sometimes  staying  away 
several  days.  About  the  27tli  or  28th  of 
August,  1912,  she  started  on  one  of  those 
trips,  returning  Saturday  evening,  August 
Slat  During  her  absence  her  two  daughters 
had  moved  tbe  household  effects  to  another 
house,  designated  the  "east"  house.  This 
new  location  was  on  the  same  side  of  the 
street,  one  block  and  one  lot,  or  something 
like  450  feet,  distant  Between  the  two  resi- 
dences was  a  lioard  sidewalk  in  a  dilapidated 
condition.  Plaintiff  had  resided  In  the  west 
house  about  2  years  and  had  passed  along 
said  street  about  four  times  a  week,  coming 
and  going,  though  not  always  on  that  side  of 
the  street  She  had  noticed  the  condition 
of  the  walk  and  on  one  occasion  at  least  had 
spoken  to  the  owner  of  tbe  premises  in  an 
effort  to  get  it  repaired.  She  says  she  had 
noticed  the  defects  of  said  sidewalk  many 
times  and  that  everybody  in  Rugby  must 
have  known  about  them,  too.  Upon  the  even- 
ing of  the  said  Slst  of  August  at  about  10 
o'clock,  plaintiff  went  from  the  new  location 
to  the  old  house  passing  over  such  defective 
sidewalk.  Up<m  this  Journey  she  was  ac- 
companied by  one  of  her  daughters  who  took 
her  arm  and  piloted  her  safely  to  the  old  or 
west  house.  After  looking  over  the  house  to 
see  if  everything  had  been  moved,  plaintiff 
took  some  clothes  on  her  left  arm  and  a  fram- 
ed music  diploma,  which  she  suspended  over 
ber  right  arm  by  the  hanging  wire  and  in 
each  of  her  bands  she  to(dc  a  common  tung- 
sten electric  )ight  bulb.  In  this  condition  she 
started  back  over  tbe  same  sidewalk  without 
tbe  attendance  of  the  daughter.  She  testl- 
Ifles: 


«3»F«r  other  c«m«  ■••  mud*  toplo  and  KBT-NVMBBR  In  all  Key-Nnmbarad  Digest*  and  Indexes 

Digitized  by  VjOOQIC 


N.D.) 


MOELLER  V,  CITT  OF  RUOBT 


291 


"A.  It  was  so  pitch  dftrk  I  could  not  hare 
seen  at  all,  if  I  had  not  carried  a  thine.  •  •  • 
Q.  Tea  say  it  was  dark  that  night?  A.  Yes, 
sir;  it  was  pitch  dark.  Q.  Were  you  able  to 
see  any  distance  in  front  of  you  at  that  time? 
A.  I  could  not  see  a  thing  in  front  of  me,  but 
not  on  account  of  the  things  I  was  carrying, 
simply  on  account  of  the  darkness  of  the  nicht. 
Q.  Now,  did  you  know  at  that  time  of  any  de- 
fects in  the  sidewalk  along  there?  A.  Yes, 
sir;  I  did.  I  doubt  if  there  were  many  people 
in  this  town  that  did  not  know  it.  Q.  Go  on 
and  teU  the  jury  how  you  proceeded  along  the 
sidewalk,  and  if  anything  happened  to  you  while 
you  were  proceeding  along  the  sidewalk.  A.  I 
proceeded  just  as  carefully  as  I  could  on  ac- 
count of  the  condition  of  the  sidewalk,  and 
dragged  my  feet  along,  but  I  thought  this  open- 
ing in  the  sidewalk  was  a  little  farther  to  the 
west  than  where  it  was,  and  it  was  so  pitch 
dark  I  could  not  exactly  locate  the  opening,  and 
I  got  across  the  first  open  spot  and  when  I  got 
here,  of  course,  I  was  thrown  into  this  open- 
ing on  account  of  the  darkness  of  the  night.  I 
could  not  see  where  I  was  walking.  •  •  *  I 
was  thrown  snddenly  and  violently  to  the 
ground  or  rather  I  struck  across  the  other 
planks  on  ahead  of  me.  Q.  What  happened  to 
the  bulbs  in  your  hands?  A.  They  were  smash- 
Mi  to  innumerable  pieces.    •    *    • " 

Cross-examination: 

"Q.  How  long  did  jou  know  the  hole,  in  which 
you  fell,  had  been  in  the  sidewalk  before  you 
fell  into  it?  A^  I  can't  exactly  state.  I  knew 
it  was  a  good  while.  It  was  a  good  long  while. 
It  was  left  that  way  very  many  months.  Q. 
And  yon  had  noticed  it  time  and  again  in  pass- 
ing to  and  fro?  A.  I  had  noticed  it;  yes,  sir. 
I  had  noticed  that,  but  there  were  so  many  oth- 
ers besides.  •  •  •  Q.  You  are  certain  it  was 
heavy  clouds?  A.  I  am.  Q.  Extremely  dark? 
A.  Yes,  sir;  dark  as  pitch.  •  •  •  Q.  Threat- 
ening rain?  A.  It  did  look  like  rain,  yes,  sir; 
in  my  estimation.  •  •  •  Q.  Isn't  there  an 
electric  light  On  that  street?  A.  It  is  so  small 
that  you  can  hardly  see  it.  Q.  Isn't  there  one 
there?  A.  It  is  one  of  the  small  incandescents. 
Q.  Isn't  there  one  there?  A.  Yes,  sir;  it 
wasn't  burning  that  night  It  very  seldom  did 
burn.  *  *  *  I  know  that  light  wasn't  burn- 
ing at  our  corner.  •  •  *  It  was  scarcely  ever 
uuming  all  summer  long.  *  *  *  Q.  When 
did  you  first  notice  the  darkness?  A.  The  mo- 
ment I  first  stepped  out  of  my  door  in  the  new 
liouse.  Q.  Did  you  see  it  (the  defect  in  side- 
walk) as  you  went  down?  A.  I  couldn't  see  it. 
It  was  too  dark  to  see  anything.  Q.  What  did 
yon  do — did  yon  go  around?  A.  We  tried  to 
walk  around  it,  but  we  could  not  walk  around 
it  because  it  was  so  muddy  and  slippery.  •  *  • 
Q.  And  there  was  a  beaten  path  around  the 
opening  in  the  sidewalk,  was  there  not?  A. 
Not  that  I  know  of.  •  *  •  Q.  Just  teU  to 
the  jury  exactly  bow  you  got  over  or  around 
that  hole  as  you  went  down.  A.  Well,  I  picked 
my  way  as  carefully  as  I  possibly  could.  Q. 
Just  state  to  the  jury  how  you  got  over  or 
around  that  hole  as  you  went  down.  A.  I  walk- 
ed over  it  with  the  help  of  my  daughter,  just  as 
carefully  and  slowly  as  I  possibly  could.  Q. 
You  walked  over  it?  A.  I  did.  ♦  •  •  Q. 
What  did  she  (the  daughter)  say  when  she  got 
to  that  hole?  A.  She  said,  'Mamma,  be  careful 
for  these  walks  are  so  dreadfully  bad,'  so  she 
took  my  arm.  *  •  •  Q.  You  didn't  realize 
when  you  passed  over  this  hole?  A.  Why,  cer- 
tainly. Q.  How  did  you  realize  it?  A.  The 
effort  to  get  across  it.  Q.  You  made  an  extreme 
effort  to  get  across  it?  A.  I  did.  Q.  How  did 
you  know  where  it  was?  A.  Why,  I  couldn't 
have  known  if  my  daughter  had  not  led  me  by 
the  arm.  *  *  *  Q.  As  you  went  down  from 
the  east  house  to  the  west  house,  how  many 
holes  in  the  sidewalk  did  you  step  into?  A.  i 
can't  possibly  tell  you  how  many.    Q.  Do  you 


remember  stepping  Into  any?  A,  I  remember 
stumbling  along.  •  •  •  And  getting  across 
them  the  best  way  I  could.  Q.  Explain  to  the 
jury  how  you  picked  your  way  from  the  east 
house  to  the  west  house,  what  do  you  mean  by 
that?  A.  Well,  I  used  the  greatest  care  I 
possibly  could  in  picking  my  way  across  them. 
Q.  How?  A.  Felt  my  way  with  my  feet,  you 
might  say.  Q.  Then  you  went  along  kind  of 
shuffling  one  foot  ahead  of  the  other,  feeling 
where  you  were  stepping  as  you  went  down  be- 
fore you  stepped  on  the  foot  and  finished,  is 
that  correct?  A.  Partly  so,  yes.  Q.  Partly  so? 
And  in  what  other  respects?  Were  you  looking 
at  the  sidewalk?  A.  I  was  trying  to  look,  but 
I  could  not  see  anything.  Q.  And  you  could 
not  see?  A.  No,  sir;  I  could  not  see.  Q.  You 
didn't  see  the  sidewalk  at  all?  A.  I  tried  to 
see— all  I  remember  of  the  sidewalk  is  it  was 
so  dark  out — I  told  you  it  was  so  very  hard  to 
see  it.  Q.  So  you  went  out  of  the  east  house 
and  down  along  this  dangerous  sidewalk,  aod 
felt  your  way  over  it  in  |  the  dark,  over  t*  the 
west  house,  to  get  some  stuff,  and  coming  back 
over  it  you  fell  in  there?  A.  Yes,  sir.  Q.  At 
the  time  you  went  down  you  knew  of  the  condi- 
tion and  character  of  this  sidewalk?  A.  I  did. 
Q.  And  had  it  in  your  mind?  A.  I  certainly 
did,  and  tried  to  be  as  careful  as  I  possibly 
could.  Q.  Do  you  remember  as  you  passed  over 
this  hole  going  down,  thinking  to  yourself  .you 
must  avoid  it  and  go  around  it  on  the  return? 
A.  I  remember  thinking  of  that  hole  and  all  of 
the  other  holes,  and  making  up  my  mind  to  be 
as  careful  as  I  possibly  could  he.  Q.  You  said 
you  remember  the  talk  you  had  with  Dr.  Col- 
lison  and  myself  at  your  house?  A.  I  remem- 
ber you  were  there,  yes,  and  remember  talking 
to  you.  Q.  Do  you  remember  saying  you  notic- 
ed that  hole  as  you  were  going  down,  and  that 
you  thought  to  yourself,  on  your  return  you 
must  avoid  it  and  go  around  It?  A.  I  remember 
saying  I  knew  the  hole  was  there,  and  that  I 
tried  to  be  as  careful  as  I  possibly  could  to 
avoid  it.  Q.  You  say,  when  you  reached  that 
hole  yon  thought  to  yourself,  on  your  return 
yon  must  avoid  it  and  go  around  it— did  you 
make  that  remark  in  the  presence  of  Dr.  Colli- 
son  and  myself?  A.  I  can't  remember  saying 
anything  about  going  around  the  hole,  but  I 
did  say  the  hole  was  there.  •  ♦  *  Q.  When, 
after  you  left  the  west  house  on  your  return 
trip,  did  you  first  begin  to  think  about  that  side- 
walk? A.  When  I  had  crossed  the  crossing, 
and  reached  the  Dr.  Sorenson  house.  There  is 
a —  Q.  In  the  corner,  at  the  comer,  west  cor- 
ner of  the  block  in  which  you  lived,  and  in 
which  you  fell— then  is  when  you  started  to 
think  about  this  sidewalk?  A.  Yes,  sir;  it  is. 
Q.  And  you  at  that  time  thought  about  this 
hole — you  had  called  Mrs.  Daigle's  attention  to 
it?  A.  No,  I  thought  of  every  hole  and  every 
plank;  every  condition  in  the  whole  sidewall: 
in  that  whole  block.  Q.  And,  nevertheless, 
without  stepping  out  alongside  of  the  sidewalk, 
you  then  had  the  two  tungsten  lights  in  your 
hands,  and  the  package,  you  felt  your  way  up 
there  on  that  very  dark  night,  is  that  true?  A. 
It  was  muddy  and  I  had  to  feel  my  way.  Q. 
You  preferred  to  take  chances  on  falling  into  a 
hole,  rather  than  stepping  out  in  the  mud,  is 
that  correct?  A.  It  was  muddy  and  slippery 
and  I  was  afraid  I  would  fall  ijbere  also. 
•  •  •  Q.  Did  yon  wear  rubbers  as  you  went 
up  to  the  west  house?  A.  Yes,  sir.  Q.  You 
wore  rubbers  that  night?  A.  Yes,  sir;  my 
mind  was  not  on  that  crossing  at  that  time,  u 
was  on  this  sidewalk.  *  •  •  Q.  And  if  it 
bad  not  been  pitch  dark  you  could  have  seen 
those  boles  in  the  sidewalk?  A.  Sure  I  could. 
They  were  large  enough  to  be  seen.  Q.  Is  this 
(a  photograph)  a  correct  representation  of  the 
place  where  you  fell?  A.  Yes,  sir;  it  seems 
to  be.  Q.  And  is  that  a  correct  representation 
of  the  outside  of  the  walk?  A.  I  can't  say  as 
to  that,  but  I  know  it  is  as  to  the  planks  and 
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boards.  Q.  Yon  noticed  that  there  was  graaa 
on  there  did  you  not?  A.  There  eeema  to 
be.    •    •    •" 

We  have  tried  to  set  out  from  plalntlfif* 
own  testimony  a  de8<::rliJtlcHi  of  the  surround- 
ings at  the  time  and  place  of  the  accident. 
Much  other  testimony  was  Introduced,  but  It 
Is  unnecessary  to  refer  to  It  in  determining 
whether  or  not  plaintiff  was  guilty  of  con- 
tributory negligence.  No  other  witness  saw 
the  accident 

It  Is  hardly  necessary  to  say  that  the  sub- 
ject of  road  and  sidewalk  accidents  has  been 
thoroughly  considered  by  the  courts.  Anj- 
one  Interested  In  public  road  defects  and 
accidents  caused  thereby,  should  consult  a 
valuable  note  found  at  page  1202,  volume  13 
li.  R.  A.  (N,  S.).  The  question  of  defects  In 
Sidewalks  Is  exhaustively  briefed  In  a  note 
at  page  195,  volume  17  D.  R.  A.  (N.  S.),  and 
the  question  of  contributory  negligence  as  af- 
fected by  Imowledge  of  a  defect  in  a  sidewalk 
is  also  exhaustively  briefed  at  a  note  be- 
ginning at  page  614,  volume  21  L.  R.  A.  (N. 
S.).  So  thoroughly  covered  Is  the  matter  In 
those  various  notes  that  we  will  be  satisfied 
in  this  opinion  to  refer  to  and  quote  from 
them.  From  the  note  at  page  614,  21  L.  R.  A. 
(N.  S.)  we  quote: 

"Travelers  upon  streets  must  use  all  reason- 
able care  and  caution  to  avoid  danger;  they 
cannot  carelessly  run  into  danger, .  and  then 
make  others  pay  for  theii  negligence.  (Cases 
cited.]  While  a  city  owes  its  citizens  the  duty 
to  keep  its  highways  reasonably  safe  for  per- 
sons to  pass  over,  the  citizen  owes  the  city  the 
duty  to  use  ills  senses,  and  not  to  run  mto  ob- 
structions that  he  is  familiar  with,  or  which, 
by  the  exercise  of  ordinary  care,  he  could  dis- 
cover and  easily  avoid.  [Cases  cited.]  And  a 
person  injured  by  a  defective  •  *  *  street 
cannot  recover  of  the  city  for  the  injury  if  he 
"^y  of  negligence 
!jases   cited.}    * 


was  guilty  of  negligence  contributing  to  the  in- 
jury. [Cases  cited.}  *  *  •  Though  a  mu- 
nicipal corporation   may   have   failed   to  exer- 


cise proper  care  in  the  repair  of  its  streets  in 
keeping  them  free  from  obstruction,  and  but 
for  such  negligence  an  injury  would  not  have 
happened,  yet,  the  party  injured  cannot  recov- 
er if  he  was  aware  of  the  defect  or  obstruction, 
and  failed  to  use  ordinary  care  to  avoid  the 
accident  (Cases  cited.]  To  warrant  a  recov- 
ery for  an  mjury  caused  by  a  defect  or  obstruc- 
tion in  a  highway,  the  person  injured  must  have 
been  in  the  exercise  of  ordinary  care  at  the 
time  of  receiving  the  injury.  [Cases  cited.] 
•  •  *  So,  where  an  injury  from  an  obstruc- 
tion or  defect  in  a  street  is  the  result  of  tlie 
negligence  of  both  parties,  the  person  injured 
cannot  recover,  as  the  law  will  not,  in  such 
case,  undertake  to  measure  and  balance  the 
degree  of  responsibility  attril>utable  to  each. 
[Cases  cited.]  •  •  *  [At  page  022  of  21  L. 
R.  A.  (N.  S.) :]  A  person  knowing  a  street  or 
sidewalk  to  be  dangerous  has  no  right  to  as- 
sume it  to  be  safe,  and  act  upon  that  assump- 
tion. [Cases  cited.]  •  •  •  xhe  presumption 
which  a  traveler  may  indulge,  that  the  streets 
of  a  city  are  safe,  and  which  excuses  liim  from 
maintaining  a  vigilant  outlook,  has  no  applica- 
tion where  the  danger  is  known  and  obvious. 
[Cases  cited.]  And  while  the  traveler  may  in- 
dulge in  a  presumption  that  the  street  on  which 
he  travels  is  not  defective,  an  instruction  to 
this  effect  is  misleading  and  inapplicable  where 
the  person  injured  knew  •  •  *  of  the  defect 
In  question.  [Cases  cited.]  •  •  •  And  if,  in 
passing  upon  a  street  he  sees  that  there  is  an 


appearance  of  danger,  be  has  no  tight  to  pro- 
ceed further,  upon  the  presumption  that  the 
walk  is  in  a  safe  condition;  he  must  then  use 
care  commensurate  with  such  apparent  danger; 
and,  if  he  fails  so  to  act  and  receives  an  in- 
jury, he  cannot  recover.    •    ♦    •  " 

See,  also,  28  Cyc.  1419,  1424,  1426,  1428, 
and  cases  cited.  Jaclcson  t.  Grand  Forks,  24 
N.  D.  601,  140  N.  W.  718,  45  I*  R.  A.  (N.  S.) 
75,  Is  not  in  point  upon  the  questions  herein 
decided. 

The  question  of  contributory  negligence  is 
primarily  and  generally  a  question  of  fact  for 
the  Jury.  The  question  becomes  one  of  law, 
authorizing  Its  withdrawal  from  the  Jury, 
only  when  but  one  conclusion  can  be  drawn 
from  the  undisputed  facts.  Pyke  ▼.  City  of 
Jamestown,  15  N.  D.  157,  107  N.  W.  859.  If 
the  undisputed  facts  are  of  such  a  character 
that  reasonable  men  might  draw  different 
conclusions  or  deductions  therefrom,  then  the 
question  of  negligence  must  be  submitted  to 
the  Jury.  Heckman  v.  Evenaon,  7  N.  D.  173, 
73  N.  W.  427. 

In  the  light  of  the  foregoing  facts  and  law, 
we  now  approach  this  case  with  an  idea  of 
determining  whether  or  not  plaintiff  herein 
was  guilty  of  such  contributory  negligence  as 
precluded  recovery,  as  a  matter  of  law,  in 
this  action.  Respondent  insists  that  the 
facts  correspond  closely  enough  with  those  in 
Pyke  V.  Jamestown,  snpra,  to  be  governed 
thereby.  But  we  do  not  agree  with  this  ccoi- 
tention.  In  the  Pyke  Case  plaintltf  was 
traveling  upon  a  sidewalk  with  which  she 
was  somewhat  familiar,  but  the  defects  of 
which  she  had  forgotten.  Her  business  was 
to  go  from  her  home  to  a  hospital  where  she 
was  receiving  treatment.  The  accident  oc- 
curred on  March  1st,  and  the  weather  was 
cold.  In  the  case  at  bar  plaintiff  had  no  ur- 
gent business  in  going  from  the  new  to  the  old 
house,  excepting  as  she  says  to  "look  around 
to  see  what  is  left"  She  had  lived  with- 
in 300  feet  of  this  defect  for  over  2  years  and 
testifies  that  she  knew  about  It  and  remem- 
bered it  t>oth  coming  and  going.  If  the  night 
was  as  dark  as  she  says  It  was,  ordinary 
prudence  would  have  suggested  a  delay  until 
morning  or  the  carrying  of  a  lantern.  After 
traveling  to  the  west  house,  she  Incumbered 
herself  with  a  framed  diploma,  faced  with 
glass,  and  with  a  package  which  she  says 
contained  "some  waists  for  the  girls  and  a 
couple  of  dressing  sacks  of  my  own,  and  I 
can't  exactly  positively  tell  you,  because  I 
don't  Just  remember."  Then  with  the  knowl- 
edge of  the  dangerous  road  still  In  her  mind, 
she  starts  back  with  two  electric  light  bulbs, 
one  In  each  hand.  The  daughter,  who  had 
assisted  her  over  the  path  the  first  time,  did 
not  accompany  her  home.  When  we  further 
remember  that  plaintltf  was  a  stout  woman, 
41  years  of  age,  the  only  conclusion  that  can 
be  reached  Is  that  she  was  guilty  of  negli- 
gence so  palpable  that  reasonable  mlnd.s  must 
reach  but  one  conclusion  as  to  Its  existence. 
Respondent  argues  that  the  streets  were  mud- 
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dy  and  that  the  other  side  of  the  sidewallc 
was  equally  bad,  but  no  attempt  la  made  to 
controvert  the  negligence  pointed  out  by  ap- 
pellant In  making  the  trip  at  all — ^In  making 
the  return  trip  without  a  lantern— and  in  in- 
cumbering heraelf  with  the  articles  mention- 
ed, and  we  believe  no  answer  can  be  made 
thereto. 

As  herelnbef<»re  mentioned,  the  n^llgenoe 
of  the  defendant  and  the  negligence  of  the 
plaintiff  combine  to  cause  the  injury,  and 
there  is  no  means  of  ascertaining  the  propor- 
tion contributed  by  plaintiff,  and  the  law 
says  that  she  cannot  recover.  Defendant 
moved  for  a  directed  verdict  at  the  close  of 
all  of  the  testimony  and  for  Judgment  not- 
withstanding the  verdict,  upon  motion  for  a 
new  trial. 

These  motloms  should  have  been  granted. 
The  trial  court  is  directed  to  so  order  at  the 
present  time. 


SCHMIDT  et  al.  v.  JOBN8TONl].t 

(Supreme  Court  of  Korth  Dakota.     May  13, 
1915.     Rehearing  Denied  June  7,  1915.) 

(Syllalui  6v  iKe  Court.) 

1.  JtrooMENT  «=»584— Res  JunicATA— Sepa- 
KATE  Actions  by  Grantees — Gbantob  as 
NOUINAI.  PLAiNTirr. 

Following  Randall  v.  Johnstone,  25  N.  D. 
284,  141  N.  W.  352,  it  is  held  that,  where  three 
separate  deeds  for  three  different  tracts  consti- 
tuting parts  of  a  certain  larger  tract  are  execut- 
ed to  different  grantees  while  the  grantor  is  out 
of  possession,  and  the  three  grantees  bring  sep- 
arate actions  in  the  name  of  the  grantor  as 
nominal  plaintiff  for  their  separate  uses,  such 
use  plaintiffs  are  the  teal  parties  in  interest; 
and  such  actions  are  separate  and  distinct,  and 
between  different  parties,  and  the  decision  of 
one  suit  is  not  a  bar  to  the  bringing  of  the 
other. 

[Bid.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i$  lOea-1065,  1067, 1078, 1081,  1083, 
1086,  1087,  1096,  1007,  1123, 1126, 1137;  Deo. 
Dig.  <&=3584.] 

2.  Action  €s»22— Bquitabu;  Action— What 

CONSTIXnTKS. 

An  action  to  cancel  a  contract  and  remove 
a  cloud  upon  the  title  of  plaintiff's  land,  caused 
by  the  recording  of  soch  contract  in  the  office  of 
the  register  of  deeds,  is  essentially  an  equitable 
action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  S§  124-139,  143.  145;    Dec.  Dig.  <8=>22.] 

3.  JUBT  ®=>13— RiaBT  TO  JUBY  TbIAIt-BQUI- 

TABLE  Issues— Damages. 

In  such  action  damages  for  the  value  of  the 
nse  and  occupation  of  the  land  are  dependent 
upon  a  determination  of  the  equitable  issues; 
and  a  demand  for  jadgment  for  such  use  and 
occupation  does  not  necessarily  transform  it  into 
an  action  at  law,  or  entitle  defendant  to  a  jury 
trial. 

(Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S§  35-83;   Dec.  Dig.  <»=»18.] 

4.  Equity  ®=»39— Retention  of  JtrRiBDtc- 
moN— Relief. 

A  court  of  equity,  having  once  obtained  jo- 
risdiction  of  a  controversy,  will  retain  it  for  the 
purpose   of  administering   complete   relief,   and 


doing. entire  Jnatice  between  the  parties  with 
respect  to  the  subject-matter. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  104-114 ;   Dec.  Dig.  <e=»39.] 

5.  Venue  €=»80— Tiiib  of  Teial— Term, 

Held,  that  the  trial  court,  for  reasons  stated 
in  the  opinion,  properly  refused  to  strike  case 
from  the  calendar. 

[Ed.  Note. — For  other  cases,  see  Venue,  Cent 
Dig.  S§  141,  142;   l>ee.  Dig.  «&=»80.] 

Appeal  from  District  Court,  Golden  Val- 
ley County;   Pollock,  Special  Judge. 

Action  by  Andrew  Schmidt  and  others 
against  John  Johnstone.  From  judgment  for 
plaintiffs,  defendant  appeals.     A£9rmed. 

F.  C.  Heffron,  of  Dickinson,  and  J.  A. 
Miller,  of  Beach,  for  appellant  T.  F.  Mur- 
tha,  of  Dickinson,  and  Harold  Harris,  of  St 
Paul,  Mtnn.,  for  respondents. 

CHRISTIANSON,  J.  This  action  was 
brought  to  cancel  a  contract  constituting  a 
cloud  on  the  title  of  the  plaintiffs  to  a  half 
section  of  land,  viz.,  the  north  half  of  section 
11,  township  138,  range  106,  in  Golden  Val- 
ley (formerly  Billings)  county,  and  to  quiet 
title  thereto  In  the  plaintiffs.  The  case  was 
tried  to  the  court  without  a  Jury,  and  result- 
ed In  a  Judgment  in  favor  of  the  plaintiffs, 
for  the  use  and  benefit  of  the  plaintiff  Andrew 
Schmidt,  tor  a  cancellation  of  the  contract, 
$679.75  damages  for  the  use  and  occupation 
of  said  premises,  and  also  quieting  the  title 
to  said  lands  in  plaintiffs.  Defendant  ap- 
peals to  this  court,  and  demands  a  trial  de 
novo. 

The  complaint  herein  contains  not  only  the 
allegations  required  In  a  statutory  action  to 
quiet  title,  but  sets  forth  the  contract  In 
full,  and  alleges  that  such  contract  was 
canceled  and  abrogated  by  the  consent  of  the 
parties  thereto,  and  that  after  such  cancel- 
lation the  defendant,  for  the  purpose  of  in- 
cumbering and  beclouding  the  title  to  the 
land  and  harassing  the  owners  thereof,  in 
defiance  of  the  rights  of  such  owuer.s,  and 
as  part  of  a  fraudulent  scheme  on  the  part 
of  the  defendant  to  procure  the  use  of  said 
lands,  caused  such  contract  to  be  recorded, 
that  plaintiffs  have  been  excluded  from  said 
lands  since  the  spring  of  1906  to  the  present 
time,  and  that  tlie  value  of  such  use  and  oc- 
cupation was  $6,000.  The  plaintiffs  pray 
judgment  that  the  contract  be  canceled  and 
adjudged  null  and  void,  and  the  defendant 
required  to  surrender  the  same  to  the  plain- 
tiffs, that  title  to  the  premises  be  quieted 
in  plaintiffs,  and  that  plaintiffs  recover  the 
value  of  the  use  and  occupation  of  the  prem- 
ises. The  answer  denies  that  the  contract 
has  been  canceled  or  abrogated,  and  alleges 
that  the  same  is  in  full  force  and  effect; 
that  the  plaintiffs  have  no  right  to  maintain 
the  present  action,  for  the  reason  that  the 
plaintiff  Golden  Valley  Land  &  Cattle  Com- 
pany heretofore  elected  to  try  and  determine 
its  alleged  rights  in  and  to  said  section  of 


t  A  wrtt  of  error  baa-  been  Imued  by  the  Supreme    Court  of  tbe  United   States   to   review  the  above 
decision,  and  le  now  pending  in  such  court.  i|/> 
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land  by  bringtng  and  prosecuting  to  Judg- 
ment two  former  actions  for  the  recovery 
from  the  defendant  of  portions  of  said  sec- 
tion of  land  cmly,  to-wlt,  an  action  entitled 
"A.  T.  Christ  et  al.,  Plaintiffs,  v.  John  John- 
stone et  al.,  Defendants,"  for  the  southwest 
quarter,  and  an  action  entitled  "Samuel  Kan- 
dall  et  al.  v.  John  Johnstone  et  aL,  for  the 
southeast  quarter,  of  said  section.  Plain- 
tiffs served  a  reply,  denying  all  the  new  mat- 
ter alleged  In  the  answer. 

The  material  facts  in  the  case  are  as  fol- 
lows: On  January  15,  1906,  the  defendant, 
John  Johnstone,  then  a  resident  of  Sious 
Falls,  S.  D.,  through  one  Murphy,  a  soliciting 
agent  for  the  plaintiff  Golden  Valley  Land 
&  Cattle  Company,  entered  Into  the  following 
preliminary  contract  with  said  Golden  Val- 
ley Land  &  Cattle  Company,  for  the  pur- 
chase of  the  lands  Involved  in  this  action 
and  other  lands,  to  wit: 

"This  agreement,  made  and  entered  into  this 
15th  day  of  January,  1906,  by  and  between 
Golden  Valley  Land  &  Cattle  Company,  of  Ram- 
sey county,  Minn.,  party  of  the  first  part,  and 
John  Johnstone,  of  Minnehaha  county,  S.  D., 
party  of  the  second  part,  witnesseth:  That  the 
said  party  of  the  first  part,  in  consideration  of 
the  covenants  and  agreements  of  said  party  of 
the  second  part,  beremafter  contained,  agrees  to 
sell  and  convey  unto  the  said  party  of  the  sec- 
ond part,  or  bis  assigns,  by  warranty  deed,  npon 
the  prompt  and  full  performance  of  said  party  of 
the  second  part  of  this  agreement,  the  follow- 
ing described  premises,  situate  in  the  county  of 
Billings,  in  the  state  of  North  Dakota,  to  wit: 
All  of  section  eleven  (11)  township  one  hundred 
and  thirty-eight  (138),  range  one  hundred  and 
six  (106),  containing  six  hundred  and  forty 
(640)  acres,  more  or  less,  according  to  the  gov- 
ernment survey  thereof.  And  the  said  party  of 
the  second  part,  in  consideration  of  the  prem- 
ises, hereby  agrees  to  pay  said  party  of  the  first 
part,  as  and  for  the  purchase  price  of  said  prem- 
ises, the  sum  of  eight  thousand  dollars  ($8,000.- 
00)  on  the  following  terms:  The  party  oi  the 
second  part  agrees  to  convey  by  warranty  deed 
free  of  incumbrance  the  following  property  sit- 
uated in  the  city  of  Sioux  Falls,  South  Dakota: 
lot  thirteen  (13),  block  fifty-one  (51),  Gale's 
Sixth  addition  to  the  city  of  Sioux  Falls;  lot 
one  (1),  block  six  (6),  Summit  addition  to  the 
city  of  Sioux  Falls:  Consideration,  forty-two 
hundred  dollars  ($4,200.00). 

"The  party  of  the  second  part  further  agrees 
to  deed  bis  property  to  first  party  when  first 
party  delivers  to  second  party  contracts  covering 
above-described  land  as  follows:  One  contract 
covering  the  east  half  of  section  eleven  (11) 
township  one  hundred  and  thirty-eight  (138), 
range  one  hundred  and  six  (106),  showing  a  bal- 
ance due  of  one  thousand  three  hundred  dollars 
($1,300.00),  payable  on  or  before  four  (4)  years, 
with  6  per  cent,  interest ;  and  one  contract  cov- 
ering the  west  one-half  of  section  eleven  (11), 
township  one  hundred  and  thirty-eight  (138), 
range  one  hundred  and  six  (106),  showing  a  bal- 
ance due  of  twenty-five  hundred  dollars  ($2,500.- 
00),  payable  in  five  (5)  annual  payments  and 
drawmg  6  per  cent,  mtereat:  Provided,  how- 
ever, that  in  case  the  party  of  the  second  part  is 
unable  to  secure  two  or  three  homesteads  in  the 
immediate  vicinity  of  the  above  described  land, 
then  and  in  that  case  the  party  of  the  second 
part  is  to  have  the  privilege  of  selecting  land  of 
equal  value  similarly  located,  containing  the 
same  number  of  acres,  at  the  same  price,  or  at 
such  price  as  may  be  agreed  upon  by  both  par- 
ties to  this  agreement. 

"Party  of  the  second  part  agrees  to  pay  all 
taxes  that  may  hereafter  become  due  upon  said 


premises.  But  should  default  be  made  in  th« 
payment  of  said  several  sums  of  money,  or  any 
or  either  of  them,  or  any  part  thereof,  or  in 
the  payment  of  interest  or  taxes,  or  any  part 
thereof,  or  in  any  of  the  covenants  herein  to  be 
by  said  party  of  the  second  part  kept  or  per- 
formed, then  this  agreement  to  be  void,  at  the 
election  of  the  said  party  of  the  first  part,  time 
being  the  essence  of  this  agreement.  It  is  here- 
by agreed  that  any  moneys  heretofore  paid  on 
this  contract  shall  he  treated  as  settled  damages 
for  breach  thereof,  and  that  under  such  default 
said  party  of  the  first  part  is  to  have  possession 
of  said  premises.  The  conditions  of  this  con- 
tract shall  bind  the  heirs,  executors,  adminis- 
trators, and  assigns  of  each  party  hereto. 

"In  witness  whereof,  said  parties  have  here- 
unto respectively  set  their  hands  and  seals  the 
day  and  year  first  above  written.  Papers  to  be 
exchanged  on  or  before  April  1,  1906. 

"Golden  Valley  I^nd  and  Cattle  Company, 

"D.  J.  McMahon,  Sea 
"John  Johnstone. 

"Hance  Murphy,  Witness." 

On  the  7th  day  of  June,  190T,  the  defend- 
ant, Johnstone,  acknowledged  the  execution 
of  the  contract,  and  on  June  8,  1907.  caused 
the  same  to  be  recorded  In  the  office  of  the 
register  of  deeds  of  Billings  county.  It  will 
be  observed  that  the  contract  is  almost  Iden- 
tical in  terms  with  that  construed  by  this 
court  in  the  case  of  Golden  Valley  Land  & 
Cattle  Co.  T.  Johnstone,  25  N.  D.  148,  151, 
141  N.  W.  76,  but  covers  a  dlffer^t  section 
of  land.  The  plaintiffs  claim  that  the  con- 
tract Involved  In  this  action  was  afterwards 
abrogated  by  the  mutual  agreement  of  the 
parties,  and  the  contract  involved  in  Golden 
Valley  Laud  &  Cattle  Co.  v.  Johnstone,  25 
N.  D.  148,  141  N.  W.  76,  substituted  in  lien 
thereof.  This  Is  denied  by  the  defendant, 
who  claims  that  be  purchased  both  sections. 
It  is  somewhat  difficult  to  see  how  the  latter 
contention  can  seriously  be  made.  In  view  of 
the  fact  that  both  contracts  call  for  a  con- 
veyance by  Johnstone  of  the  same  Sioux 
Falls,  S.  D.,  real  estate.  It  Is  undisputed 
that  the  defendant  has  never  conveyed  the 
real  estate,  or  paid  one  cent  on  either  con- 
tract 

[1]  In  January,  1906,  and  for  more  tlian 
eight  years  prior  thereto,  the  plaintiff  North- 
western Improvement  Company  was  the  own- 
er in  fee  simple  of  the  land  involved  in  this 
lawsuit,  and  on  April  27,  1906,  the  North- 
western Improvement  Company  conveyed  ti- 
tle by  warranty  deed  to  the  plaintiff  Missou- 
ri Slope  Laud  &  Investment  Company.  On 
May  6,  1909,  the  Missouri  Slope  Land  &  In- 
vestment Company  conveyed  title  by  warran- 
ty deed  to  the  plaintiff  Golden  Valley  Land 
&  Cattle  Company.  On  January  2,  1909,  the 
Golden  Valley  Land  &  Cattle  Company  con- 
veyed title  by  warranty  deed  to  the  plaintiff 
J.  S.  Brawford.  On  January  19,  1909,  the 
plaintiff  Brawford  and  his  wife  conveyed  ti- 
tle by  warranty  deed  to  the  plaintiff  Ston- 
dall  Land  &  Investment  Company.  On  Jan- 
uary 16,  1908,  the  Stondall  Land  &  Invest- 
ment Company  entered  into  a  contract  with 
the  plaintiff  Andrew  Schmidt,  whereby  they 
agreed  to  sell  and  convey  said  land  to  hint 
upon  certain  terms  and  conditions,  which  he 
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has  kept  and  performed.  Under  the  temu 
of  tills  contract,  Scbmldt  is  the  equitable 
owner  of  the  premises.  On  April  6,  1906,  and 
prior  thereto,  the  plaintifF  Golden  Valley 
Ijand  &  Cattle  Company  held  a  contract  to 
pnrchase  said  premises ;  and  on  the  6th  day 
of  April,  1906,  it  sold  the  premises  by  a  wrlt- 
t«i  contract  to  the  said  J.  S.  Brawford ;  and 
afterwards,  on  December  2, 1907,  J.  8.  Braw- 
ford sold  the  premises  by  written  contract 
of  sale  to  the  said  Stondall  Land  &  Invest- 
ment Company.  So,  as  a  matter  of  fact,  the 
Golden  Valley  Land  &  Cattle  Company  part- 
ed with  any  title  which  it  had  on  April  5, 
1906,  and  the  title  which  it  subsequently  held 
was  merely  in  trust  for  its  subsequent  gran- 
tee. The  only  interest  which  the  plaintiff 
asserts  to  these  premises  is  under  tiie  con- 
tract dated  January  16.  1906. 

It  will  be  observed  that  this  contract  cov- 
ers the  whole  of  section  11.  The  Golden  Val- 
ley Land  Sc  Cattle  Company  sold  the  south- 
west quarter  of  said  section  11  to  another 
party,  with  the  result  that  title  was  finally 
vested  in  A.  T.  Christ,  who  brought  an  ac- 
tion to  quiet  tittle  against  the  defendant  and 
his  wife,  which  resulted  in  a  Judgment  in 
plaintiff's  favor,  which  was  affirmed  by  this 
court  In  the  case  of  Christ  v.  Johnstone,  26 
N.  D.  6,  140  N.  W.  678.  The  southeast  quar- 
ter of  section  11  was  also  sold,  and  title 
eventually  vested  in  Samuel  Bandall,  who 
brought  an  action  to  quiet  title  and  obtain 
possession  thereof,  which  also  resulted  in  a 
Judgment  adverse  to  the  defendant  in  this 
case.  The  decision  in  the  Randall  Case  was 
also  affirmed  by  this  court.  See  Randall  v. 
Johnstone,  25  N.  D.  284,  141  N.  W.  352.  The 
Issues  of  fact  presented  In  this  case  are 
identical  with  those  which  existed  In  the 
two  cases  last  referred  to,  and  in  view  of  the 
fbct  that  the  contract  under  which  defend- 
ant claims  has  in  two  different  decisions 
been  held  to  be  abrogated  and  canceled,  it 
seems  that  the  defendant  has  considera- 
ble audacity  to  again  come  into  court  and 
assert  rights  thereunder.  In  fact,  in  ttic 
case  of  Christ  v.  Johnstone,  25  N.  D.  6,  140 
N.  W.  678,  the  defendant  did  not  ques- 
tion the  propriety  of  the  findings  of  the 
court  canceling  the  contract,  but  only  attack- 
ed that  part  of  the  Judgment  awarding  dam- 
ages against  him  for  the  use  and  occupation. 
In  the  case  of  Randall  v.  Johnstone,  he  urg- 
ed that  the  plaintiff  ought  not  to  recover, 
because  it  had  elected  to  split  its  cause  of 
action.  And  in  this  case  the  defendant  asks 
tills  court  to  overrule  Randall  v.  Johnstone, 
and  decree  to  the  defendant  a  half  section  of 
land  for  which  he  has  not  paid  one  cent,  and 
which  he  has  for  years  wrongfully  withheld 
from  tbe  lawful  owners. 

Appellant's  counsel  asserts  that  the  deci- 
sion of  this  court  in  the  case  of  Randall  v. 
Johnstone  is  unsound  and  should  be  overrul- 
ed. We  are  unable  to  agree  with  appellant's 
counsel,  and  are  all  agreed  that  the  doctrine 
promulgated  In  that  case  is  sound  and  should 


be  adhered  ta  Appellatat^  counsel  has  dted 
a  number  of  authorities  on  the  proposition  of 
law  relative  to  splitting  causes  of  action. 
We  have  no  doubt  that  the  authorities  dted 
are  good  law  when  applied  in  a  proper  case. 
But  they  have  no  application  in  this  case. 
The  fact  that  one  wrongful  act  may  affect  a 
number  of  persons  does  not  necessarily  re- 
quire all  persons  affected  to  assert  their 
rights  in  one  action,  and  that  is  the  doctrine 
for  which  appellant's  counsel  contends.  "If 
two  or  more  persons  sustain  injuries  by  the 
same  wrong,  a  distinct  right  of  action  ac- 
crues to  each,  and  separate  actions  may  be 
maintained  by  them."  28  Cyc.  449;  1  Cor- 
pus Juris,  1118. 

In  the  case  of  Christ  v.  Johnstone,  Christ 
was  the  real  party  in  interest,  and  brought 
an  action  to  quiet  title  to  the  tract  of  land 
which  he  owned.  Christ  had  no  interest  in 
any  other  portion  of  section  11,  except  the 
southwest  quarter  thereof.  The  same  identi- 
cal condition  existed  with  reference  to  the 
action  brongfat  by  Randall  to  quiet  title  to 
the  southeast  quarter.  Neither  Christ  nor 
Bandall  were  interested  in  the  north  half  of 
section  11,  but  the  equitable  owner  of  this 
portion  of  the  section  was  Andrew  Schmidt, 
the  use  plaintiff  in  this  action.  At  the  time 
Johnstone  filed  his  contract,  the  Golden  Val- 
ley Land  &  Cattle  Company  had  already  con- 
veyed its  Interest  in  the  premises  Involved  in 
this  action  by  contract  of  purchase  to  Braw- 
ford, and  it  never  subsequently  obtained  ti- 
tle, except  as  a  trustee  for  the  equitable 
owner.  When  Johnstone  recorded  his  con- 
tract, he  caused  a  cloud  to  be  placed  against 
the  title  of  all  four  quarters  embraced  in 
the  section,  then  owned  by  three  different 
parties.  The  trial  court  found  that  Schmidt 
was  not  in  any  manner  a  party  to  either  the 
Christ  Case  or  the  Bandall  Case,  and  this 
finding  is  clearly  correct.  It  would  certain- 
ly be  a  peculiar  doctrine  to  hold  that  the 
rights  of  Schmidt  to  maintain  an  action  to 
remove  the  cloud  of  the  contract  upon  the 
title  of  his  land  is  barred,  because  Christ 
and  Randall,  at  a  prior  time,  have  caused 
the  titles  to  their  own  land  to  be  quieted, 
as  against  the  cloud  placed  thereon  by  the 
same  wrongful  act  of  the  defendant.  And 
we  venture  to  say  that  it  is  almost  unheard 
of  for  a  defendant  to  come  Into  a  court  of 
equity  and  urge  that  he  has  some  rights  by 
reasoh  of  his  own  wrongful  conduct  under  a 
contract  which  has  twice  been  adjudicated  bo 
be  of  no  validity.  We  have  no  hesitancy  in 
adhering  to  the  doctrine  laid  down  by  this 
court  in  Randall  v.  Johnstone.  The  same  is 
not  only  sound  from  a  legal  standpoint,  but 
is  founded  upon  primary  principles  of  Jus- 
tice and  equity. 

[2-4]  Before  any  proceedings  were  had  in 
the  action,  defendant's  counsel  asked  that 
the  legal  issues  be  tried  to  a  Jury,  although 
no  specification  was  made  of  what  the  spe- 
cific issues  were;  and  one  of  the  errors  as- 
signed on  this  appeal  is  that  defendant  was 
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denied  a  trial  by  jury,  In  violation  of  bis 
constitutional  rights.  The  only  contention 
now  made  by  the  defendant  Is  that  as  the 
plaintUf  asked  for  Judgment  for  the  value  of 
the  use  and  occupation  of  the  premises,  and 
as  the  trial  court  heard  evidence  and  deter- 
mined the  value  thereof  that  this  Issue 
should  have  been  submitted  to  a  Jury.  The 
undisputed  evidence,  however,  shows  that 
the  Improvements  were  all  made  after  the 
trial  of  the  Christ  and  Randall  Oases.  Hence 
It  Is  self-evident  that  the  defendant  did  not 
make  the  Improvements  In  good  faith,  and 
the  trial  court  found  that  the  Improvements 
were  made- In  bad  faith,  and  that  the  defend- 
ant was  not  entitled  to  recover  therefor. 

It  is  not  contended  that  the  amount  of 
damages  assessed  by  the  trial  Judge  for  the 
use  and  occupation  of  the  premises  Is  exces- 
sive, and  we  are  satisfied  that  the  trial  Judge 
was  eminently  Just  and  fair  with  the  de- 
fendant In  assessing  such  damages,  and  al- 
lowed the  defendant  credit  for  all  the  Im- 
provements made  on  the  premises,  for  which 
defendant  was  entitled  to  credit. 

This  action  was  brought  to  cancel  a  con- 
tract, and  to  remove  the  cloud  caused  by 
the  recording  thereof;  also  to  quiet  title  to 
the  premises  in  the  plaintlfC.  This  relief 
can  be  obtained  only  In  equity,  and  the  ac- 
tion Is  clearly  equitable.  O'Nell  v.  Tyler,  3 
N.  D.  47,  53  N.  W.  434;  Hamilton  T.  Batlln, 
8  Minn.  403  {GO.  359),  83  Am.  Dec  787 ;  An- 
gus V.  Craven,  64  Pac.  1091;  Beamer  v. 
Werner,  159  Fed.  99,  86  C.  O.  A.  289 ;  Post  v. 
Campbell,  110  Wis.  378,  85  N.  W.  1032.  See, 
also,  Gresens  v.  Martin,  27  N.  D.  231,  145  N. 
W.  823.  The  mere  fact  that,  as  a  result  of 
the  determination  of  the  equitable  Issues, 
plaintiffs  may  or  do  become  entitled  to  a 
money  Judgment,  does  not  necessarily  change 
it  Into  an  action  at  law.  Avery  Mfg.  Co  v. 
Crumb,  14  N.  D.  57,  103  N.  W.  410.  The 
principal  relief  asked  and  awarded  in  this 
action  was  equitable.  The  damages  for  the 
use  and  occupation  of  the  premises  were 
merely  incidental  to,  and  wholly  dependent 
upon,  a  determination  of  the  equitable  Is- 
sues. It  is  well  settled  that  a  court  of  equi- 
ty, having  once  obtained  Jurisdiction,  will 
retain  It  and  do  complete  Justice  between 
the  parties.  Bidwell  v.  Astor  Met.  Ins.  Co., 
16  N.  T.  267 ;  section  862,  Pomeroy's  Eq.  Ju- 
risprudence (3d  Ed.) ;  16  Cyc.  106,  109.  See, 
also,  Beach,  Eq.  Jurisprudence,  §§  538,  727, 
094,  996.  In  this  case  it  would  have  been  an 
idle  ceremony  to  call  a  Jury  to  determine 
the  value  of  the  use  and  occupation,  as  there 
Is  no  substantial  conflict  in  the  evidence  on 
this  question;  and  the  trial  court  would 
doubtless  have  been  required  to  instruct  the 
Jury  to  return  a  verdict  for  the  plaintiff  for 
at  least  the  amount  of  damages  awarded  in 
the  Judgment  herein.  No  error  was  com- 
mitted in  denying  defoidant's  demand  for  a 
Jury  trial. 

[5]  This  action  was  originally  commenced 


In  the  district  conit  of  Billings  county, 
wherein  the  land  was  then  situated;  but 
subsequently  to  the  commencement  of  tlie 
action,  and  after  the  same  had  been  noticed 
for  trial,  and  placed  upon  the  calendar  for 
trial  in  the  district  court  of  Billings  coun- 
ty, that  comity  was  divided  at  the  general 
election  held  in  November,  1912,  and  Golden 
Valley  county  created  out  of  a  portion  there- 
of. The  premises  Involved  in  this  action  were 
situated  in  that  part  of  Billings  county 
which  became  Ooldm  Valley  county.  On 
January  14,  1913,  the  attorneys  for  the  re- 
spective parties  altered  Into  a  written  stip- 
ulation for  a  transfer  of  said  action  from 
the  district  court  of  Billings  county  to  tlie 
district  court  of  Golden  Valley  county,  and 
on  the  same  day  an  order  was  duly  entered 
by  the  district  court,  pursuant  to  such  stip- 
ulation, transferring  said  action,  and  direct- 
ing the  derk  of  th»  district  court  of  Billings 
county  to  transmit  all  the  pleadings,  flies, 
and  papers  therein  to  the  clerk  of  the  district 
court  of  Golden  Valley  county.  On  the  15th 
day  of  July,  1913,  defendant's  attorneys  filed 
written  objections  to  the  trial  of  said  action 
at  that  term  on  the  following  grounds: 

"(1)  That  no  notice  of  trial  or  note  of  iBsue 
in  this  action  has  bpen  served  or  filed  in  the 
district  court  for  said  Golden  Valley  county. 
(2)  That  on  the  opening  day  of  said  July,  1913, 
term  of  said  district  court  this  action  was  not 
at  issue  in  said  district  court  for  Golden  Valley 
county.  Wherefore,  upon  the  foregoing  grounds, 
defendant  objects  to  said  action  being  placed 
on  the  calendar  and  tried  at  said  July,  1913, 
term." 

The  objections  were  overruled,  and  the 
cause  set  for  trial,  and  tried  on  July  29, 
1913.  The  trial  court's  ruling  on  this  objec- 
tion is  also  assigned  as  error.  The  correct- 
ness of  this  ruling  seems  too  obvious  to  re- 
quire any  extended  discussion.  But  see  sec- 
tion 3230,  Compiled  Laws;  40  Cyc.  176  et 
seq. 

All  questions  presented  on  this  appeal 
have  been  considered,  and  it  follows  from 
what  has  been  said  that  the  Judgment  of  the 
district  court  must  be  affirmed.  It  is  so  or- 
dered. 


STATE  V.  FLAVIN.     (No.  8643.) 

(Supreme  Court  of  South  Dakota.     June  19, 
1915.) 


1.  District  and  Pbosecuting  Attobnkts  < 
3  —  substitotes  —  validrfy  of  appoint- 
MENT. 

As  Const,  art'  9,  §  6,  provides  that  the  office 
of  state's  attorney  shall  be  iiUed  by  the  voters  at 
an  election,  the  court  may  not,  as  attempted  by 
Acts  19(15,  c.  90,  amending  Pol.  Code,  §  934,  be 
authorized  to  supplant  such  officer,  when  there  is 
no  real  temporary  vacancy,  merely  because  "In 
the  opinion  of  the  court  the  ends  of  justice 
would  be  promoted  thereby,"  by  an  appointee 
to  file  an  information  and  prosecute  the  cause. 
[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  i§  10-17; 
Dec.  Dig.  «=«3.] 
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2.  iNDICnlERT    ARD    IHFOXKATION     «=3l37— 
GboUNDS       fob       QDASHINO  —   SUBSTIIUTK 

State's  Attobrkt. 

The  order  appointing  an  attorney  to  file 
an  infoimation  and  prosecute  the  cause,  being 
Toid  for  want  of  jurisdiction  to  make  it,  there 
being  no  temporary  vacancy  in  the  office  of 
staters  attorney,  may  be  attaclced  by  motion  to 
quash  the  information  filed  by  such  appointee, 
and  this  without  regard  to  the  question  of  prej- 
udice from  the  order, 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  M  480-487;  Dec. 
Dig.  «s>137.] 

Appeal  from  Circuit  Court,  Butte  County; 
W.  O.  Klce,  Judge. 

George  El  Flavin  was  convicted,  denied  a 
new  trial,  and  appeals.  Reversed  and  re- 
manded, with  Instructions. 

A.  K.  Gardner,  of  Huron,  and  Buell  & 
Denu,  of  Rapid  City,  for  appellant    Royal 

C.  Johnson,  Atty.  Gen.,  M.  Harry  O'Brien, 
Asst  Atty.  Gen.,  and  Frank  D.  Bangs,  Spe- 
cial State's  Atty.,  of  Rapid  aty,  tor  the 
State. 

GATES,  J.  The  defendant  was  convicted 
of  the  crime  of  embezzlement  in  the  circuit 
court  of  Butte  county,  to  which  county  the 
case  was  transferred  upon  defendant's  ap- 
plication. From  the  Judgment  and  order  de- 
nying a  new  trial  he  has  appealed  to  this 
court. 

The  information  in  this  ease  was  subscrib- 
ed and  filed  May  13, 1913,  in  the  circuit  court 
of  the  Seventh  Judicial  circuit  within  and 
for  Pennington  county  by  Frank  D.  Bangs, 
"Special  State's  Attorney  of  Pennington  Coun- 
ty, South  'Dakota,  Acting  under  Order  of 
Court,"  as  Informant,  and  was  verified  by 
him.  Thereupon  the  defendant  moved  to 
quBsh  the  information  for  the  reasons: 

"(1)  That  said  information  is  not  indorsed 
and  presented  as  prescribed  by  law,  in  that  the 
said  information  was  not  filed  by  the  state's 
attorney  in  and  for  Pennington  county,  S.  D., 
as  informant,  nor  has  the  state's  attorney  in 
and  for  said  Pennington  county  subscribed  his 
name  tiiereto. 

"<2)  That  Frank  D.  Bangs,  purporting  to  act 
as  special  state's  attorney  for  Pennington  coun- 
ty, S.  D.,  is  and  was  without  any  authority 
so  to  act  as  such  special  state's  attorney,  and 
the    order   purporting   to   appoint   said   Frank 

D.  Bangs  as  special  state's  attorney  was  made 
and  entered  without  jurisdiction,  without  au- 
thority of  law,  and  is  null  and  void." 

On  December  10, 1912,  the  board  of  county 
commissioners  of  Pennington  county  petition- 
ed Judge  McGee,  circuit  judge,  to  appoint 
a  special  prosecutor  for  Pennington  county, 
to  investigate,  commence,  and  prosecute  all 
clril  and  criminal  actions  that  might  arise 
out  of  the  investigation  of  the  county  records 
of  said  county  and  recommended  the  appoint- 
ment of  Frank  D.  Bangs.  The  then  state's 
attorney  ai^roved  the  petition,  and  on  De- 
cember 14,  1912,  the  court  entered  an  order 
making  fhe  a^ppolntment  accordingly.  On 
that  day  the  state's  attorney  resigned  his  of- 
fice. On  December  16,  1912,  Patrick  Egan, 
who  bad  been  elected  state's  attorney  at  the 


general  electl<m  of  1912,  qualified  as  state's 
attorney  of  said  county  pursuant  to  the  pro- 
visions of  chapter  75,  Laws  1905,  and  at  all 
times  thereafter  was  the  duly  elected,  quali- 
fied, and  acting  state's  attorney  of  that  coun- 
ty. On  December  18,  1912,  the  court  entered 
another  similar  order  upon  the  same  petition 
appointing  the  said  Bangs  to  perform  the 
duties  of  state's  attorney  of  said  county  in 
connection  with  the  same  matters.  On  May 
13,  1013,  upon  the  same  petition,  and  without 
any  other  showing  or  proof,  and  without  any 
notice  to  Patrick  Egan,  the  then  state's  at- 
torney, and  without  any  bearing  to  determine 
the  disqualification  of  said  state's  attorney, 
the  trial  court  made  the  following  order: 

"The  board  of  county  CDsrniissicAiers  of  the 
above  county,  having  on  the  10th  day  of  De- 
cember, 1912,  represented  to  this  court  that 
an  investigation  bad  been  conducted  with  rela- 
tion to  the  records  of  the  offices  of  the  county 
auditor  and  county  treasurer  of  said  county, 
covering  several  years  prior  thereto,  and  tliat  the 
same  had  disclosed  ooth  civil  and  criminal 
liability  on  the  part  of  certain  former  treasurers 
and  auditors,  and  that  the  then  state's  attorney, 
Albert  R.  Denu,  was  disqualified  to  reiiresent 
the  county  and  state  in  proposed  civil  nnd 
criminal  proceedings  arising  out  of  the  dis- 
closures or  such  investigation,  and  praying  that 
a  special  prosecutor  be  appointed  'to  investi- 
gate, commence  and  prosecute  all  civil  and  crim- 
inal actions  that  may  in  any  manner  arise  out 
of  or  be  connected  with  the  investigation  of  such 
county  records.'  And  the  said  application  and 
recommendation  having  been  concurred  in  and 
approved  by  the  said  Albert  H.  Denu,  state's  at- 
torney, and  he  having  joined  in  the  petition  for 
the  appointment  of  a  special  prosecutor  there- 
for; and  this  court  being  satisfied  that  the  ends 
of  justice  would  be  promoted  thereby,  and  hav- 
ing thereuimn  duly  made  its  order  entered  in 
the  minutes  of  said  court,  appointing  one  Frank 
D.  Bangs,  a  suitable  person  and  an  attorney 
at  law,  of  Rapid  City,  S.  D.,  to  perform  for 
the  time  being,  and  in  connection  with  all  civil 
suits  and  criminal  proceedings  arising  out  of  or 
connected  with  said  investigation,  the  duties  re- 
quired by  law  to  be  performed  by  the  said 
state's  attorney.  And  it  now  appearing  to 
the  court  that  under  and  by  virtue  of  such  order 
of  appointment,  and  a  similar  order  subsequent- 
ly entered,  the  said  Bangs,  as  such  acting  state's 
attorney,  caused  to  be  instituted  three  criminal 
prosecutions  against  the  defendant  George  E. 
Flavin,  for  the  alleged  crime  of  embezzlement, 
in  the  course  of  which  the  said  Flavin  was 
duly  arrested  upon  warrant  of  arrest  issued  by 
A.  W.  Layman,  justice  of  the  peace  within 
and  for  the  above  county,  in  one  of  which  prose- 
cutions the  said  Flavin  was  bound  over  to  the 
present  term  of  tliis  court  in  $1,500  bonds,  and 
in  the  other  two  of  which  he  waived  examina- 
tion and  was  bound  over  to  this  court  in  $500 
bonds  each.  And  it  appearing  to  the  court 
that  the  said  Frank  D.  Bangs,  as  such  special 
state's  attorney,  conducted  the  said  preliminary 
examination,  and  on  behalf  of  the  state  has  had 
full  ch'arge  of  the  said  proceedings  as  well  as 
certain  civil  suits  arising  out  of  the  alleged 
misappropriation  and  embezzlement  of  funds  of 
the  county  of  Pennington,  which  constitute  the 
basis  of  such  criminal  proceedings;  that  the 
evidence  on  behalf  of  the  state  with  relation  to 
said  criminal  prosecutions  is  complicated  and 
complex,  and  involves  a  multitude  of  details  re- 
lating to  various  vouchers,  records  and  docu- 
ments alleged  to  have  been  raised,  tampered 
with,  or  mutilated  by  the  defendant  during  his 
incumbency  of  the  office  of  county  treasurer ; 
that  the  said  Frank  D.   Bangs,  by  reason  of 
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his  being  in  charge  of  snch  proceedings  up  to  the 
present  time^  and  being  also  in  charge  of  the 
said  civil  suits,  is  famiUar  with  such  evidence; 
but  that  the  present  state's  attorney  of  Penning- 
ton county,  S.  D.,  has  not  In  any  way  been  con- 
nected with  any  of  said  proceedings,  and  is  not 
familiar  therewith.  Ana  the  court  being  satis- 
fled  that  the  ends  of  justice  would  be  promoted 
by  the  appointment  of  the  said  Frank  D.  Bangs 
as  special  state's  attorney,  to  represent  the  state 
of  South  Dakota  in  the  above-entitled  cause: 
'Now  therefore  it  is  by  the  court  ordered  that  the 
said  Frank  D.  Bangs  be  and  he  is  hereby  ap- 
pointed to  perform  for  the  time  being,  and  in 
connection  with  the  above-entitled  cause,  the 
duties  required  by  law  to  be  performed  by  the 
state's  attorney;  to  file  an  information  or 
complaint  with  this  court  against  the  defendant 
in  the  above-entitled  cause,  upon  the  charge  al- 
leged in  the  complaint  before  the  justice  of  the 
peace,  and  to  prosecute  the  same  before  this 
court,  and  to  do  all  things,  and  take  all  steps  and 
proceedings  necessary  in  connection  therewith, 
he  being  hereby  clothed  in  the  performance  of 
such  duties  with  all  of  the  powers  and  rights  of 
the  state's  attorney.  And  it  is  further  order- 
ed that  this  order  be  entered  in  the  minutes  of 
the  coart.  Done  in  open  court  at  Rapid  City, 
S.  D.,  this  13th  day  of  May,  1913.  By  the 
Court:     Levi  McGee,  Judge." 

[1]  The  motion  to  quash  the  information 
was  dmied,  and  such  ruling  is  one  of  the 
many  errors  assigned  npon  this  appeal. 

In  1905  the  Legislature  passed  chapter  90, 
amending  section  934,  Pol.  Code,  as  follows: 

"Sec.  934.  The  circuit  court,  whenever  there 
shall  be  no  state's  attorney  for  the  county,  or 
when  the  state's  attorney  is  absent  or  unable 
to  attend  to  his  duties,  or  is  adversely  interested 
or  disqualified,  or  when  in  the  opinion  of  the 
court  the  ends  of  justice  would  be  promoted 
thereby,  may  appoint  by  an  order,  to  be  entered 
in  the  minutes  of  the  court,  some  suitable  per- 
son, an  attorney  at  law,  to  perform  for  the 
time  being  the  duties  required  by  law  to  be 
performed  by  the  state's  attorney,  and  the  per- 
son so  appointed  shall  thereupon  be  vested  with 
aU  the  powers  of  such  state's  attorney  for  that 
purpose;  and  the  circuit  court  shall  by  an  order 
in  the  minutes  of  the  court,  fix  his  fees  therefor, 
which  amount  shall  be  allowed  by  the  county 
commissioners,  and  which  amount  when  so 
ordered  by  the  court  shall  be  deducted  from  the 
salary  of  the  state's  attorney.  Nothing  in  this 
section  shall  be  so  construed  as  to  give  the 
court  the  power  to  permanently  fill  vacancies 
in  such  omce,  but  such  power  Is  vested  in  the 
board  of  county  commissioners,  as  is  elsewhere 
provided  for  in  this  Code." 

Prior  thereto  and  for  a  period  antedating 
statehood,  the  court  was  vested  with  such 
power,  when  necessary,  in  case  "there  shall 
be  no  state's  attorney  for  the  county,  or  when 
the  state's  attorney  is  abs^it  or  unable  to  atp 
tend  to  his  duties." 

We  are  now  called  upon  to  determine 
whether  the  Legislature  had  authority  to  em- 
power the  circuit  court  to  supplant  the  state's 
attorney  merely  because  "in  the  (pinion  of 
tile  court  the  ends  of  Justice  would  be  pro- 
moted thereby"  when  the  state's  attorney 
was  neither  absent,  nor  unable  to  attend  to 
bis  duties,  nor  adversely  interested,  nor  dis- 
qualified. 

Section  10  of  article  6  of  the  Constitution 
provides: 

"No  person  shall  be  held  for  a  criminal  of- 
fense unless  on  the  presentment  or  indictment  of 
i  grand  jury,  or  information  of  the  public 
prosecntor,  except  in  cases  of  impeachment,  in 


cases  cognizable  by  county  courts,  by  Justices  of 
the  peace,  and  in  cases  arising  in  the  army 
and  navy,  or  in  the  militia  when  In  actual  serv- 
ice in  time  of  war  or  public  danger:  Provided, 
that  the  grand  jury  may  be  modified  or  abolisbed 
by  law." 

Section  6  of  article  9  of  the  Constitution 
provides: 

"In  each  organized  count;^  at  the  first  general 
election  held  after  the  adnussion  of  the  state  of 
South  Dakota  into  the  union,  and  every  two 
years  thereafter,  there  shall  be  elected  a  clerk 
of  the  court,  sheriff,  county  auditor,  register  of 
deeds,  treasurer,  state's  attorney,  surveyor, 
coroner,  and  superintendent  of  schools,  whose 
terms  of  office  respectively  shall  be  two  years." 

Section  24  of  article  S  of  the  Constitu- 
tion provides: 

"The  Legislature  shall  have  power  to  provide 
for  state's  attorneys  and  to  prescribe  their  du- 
ties, and  fix  their  compensation;  but  no  persoa 
shall  be  eligible  to  the  office  of  Attorney  Gen- 
eral or  state's  attorney  who  shall  not  at  the  time 
of  his  election  be  at  least  twenty-five  years  of 
age  and  possess  all  the  other  qualifications  for 
judges  of  circuit  courts  as  prescribed  in  this 
article." 

Section  37  of  article  6  of  the  Oonstltation 
provides  that  vacancies  in  elective  county  of- 
fices shall  be  filled  by  appointment  by  the* 
county  board  until  the  next  general  election. 

It  will  thus  be  seen  that  the  ofSce  of 
state's  attorney  is  "imbedded  in  the  Con- 
stitution." Under  our  laws,  "the  public 
prosecutor"  is  the  state's  attorney  (section 
206,  C.  Cr.  P.;  section  928,  Pol.  Code),  and, 
in  certain  cases,  the  Attorney  General.  We 
may  concede,  for  the  purposes  of  tliis  case, 
that  the  power  of  the  trcglslature  to  prescribe 
the  duties  of  the  state's  attorney  as  expressed 
in  the  Constitution  is  not  a  limitation  upon 
the  power,  which  the  Legislature  would  have 
but  for  the  Constitution,  to  add  to  or  sub- 
tract from  such  duties  and  to  vest  at  least 
a  portion  of  them  In  some  other  officer. 
Childs  V.  State,  4  Okl.  Cr.  475,  113  Pac.  545, 
33  L.  R.  A.  (N.  S.)  663;  State  v.  Bowles,  70 
Kan.  821,  79  Pac.  726,  69  L.  R.  A.  176.  But 
the  Legislature  has  not  attempted  to  do 
either  of  those  things  by  chapter  90,  Iiaws 
1905.  It  has  attempted  to  transfer  to  the 
circuit  court  the  power  lodged  by  the  Con- 
stitution in  the  voters  to  select  a  state's  at- 
torney when  there  is  no  reason  therefor  ex- 
cept that  in  the  opinion  of  the  court  the  ends 
of  Justice  would  be  promoted  thereby.  It 
has  attempted,  solely  In  furtherance  of  the 
ends  of  justice,  to  vest  the  court  with  power 
to  appoint  a  person  to  the  office  of  state's 
attorney  and  thereby  clothe  him  with  all 
the  powers  of  a  grand  jury.  It  has  attempt- 
ed to  authorize  the  court  to  temporarily  fill 
a  vacancy  when  there  is  no  vacancy. 

It  did  not  need  a  legislative  enactment  to 
authorize  the  court  to  appoint  some  one  to 
fill  a  temporary  vacancy  in  the  oSice  of 
state's  attorney  arising  from  his  absence,  in- 
ability to  attend  to  his  duties,  adverse  inter- 
est, or  disqualification,  when  there  was  a  ne- 
cessity therefor.  The  court  had  the  inherent 
power  to  do  that  In  White  v.  Polk  County, 
17  Iowa,  414,  the  court  said : 
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"It  is  no  part  of  the  execntiTe's  duty  to  ap- 
tfAat  apecial  proaecnton  in  the  different  coun- 
ties of  the  state,  at  each  time  when  the  properly 
constituted  officer  is  absent  or  unable  to  dis- 
charge his  duties.  The  power  is  invested  in  the 
court.  It  is  a  part  of  its  inherent  power— a 
power  necessat;  for  its  own  protection  and  ex- 
istence, essential  to  the  administration  of  justice 
and  the  enforcement  of  the  laws — finding  its 
support  In  the  same  reasoning  which  authorizes 
a  court  to  punish  for  contempt,  to  appoint 
ministerial  or  police  officers  to  carry  out  its 
mandates,  and  other  similar  acts.  It  would  be  a 
burlesque  upon  the  law— a  just  and  indefensible 
reproach  upon  our  institutions— if  crimes  should 

f;o  anpuBisbed,  prisoners  untried,  and  the  pub- 
ic business  remain  unattended  to,  for  want  of 
power  in  a  court  of  general  jurisdiction  to  aj)- 
point  some  one  to  supply  the  place  of  the  regular 
officer,  absent,  whether  from  accident,  mis- 
fortune, or  design.  Our  courts  are  not  thus 
powerless.  The  public  business  is  not  to  be 
left  thus  to  sulfer.  A  court  possessing  such 
jurisdiction  is  not  limited  to  the  rery  letter  of 
the  charter  of  its  power.  The  charter  gives  it 
life.     Of  course,  it  has  the  right  and  power  to 

£  reserve  this  life.  The  vital  machinery  cannot 
i  kept  in  motion  without  officers,  and  for  the 
very  preservation  of  the  life  of  the  court,  the 
protection  of  the  charter  of  its  existence,  these 
necessary  officers  may  be  appointed,  temporari- 
ly; the  regular  ones  being  absent  A  prose- 
cutor is  one  of  these  officers,  and  therefore  he 
may  be  appointed.  And  the  same  reasoning 
might  be  used  in  relaticsi  to  the  welfare  of  the 
state  and  the  necessity  of  maintaining  and 
vindicating  the  supremacy  of  the  law." 

See,  also.  State  v.  Moxley,  102  Mo.  374,  14 
S.  W.  869,  15  S.  W.  5S6;  State  v.  Severlne, 
2  S.  D.  238,  49  N.  W.  1056. 

There  are  many  decisions,  and  none  that 
we  can  find  to  the  contrary,  which  hold  that 
when  there  is  a  real  temporary  vacancy  a 
law  antborizing  the  lining  of  it  by  the  court 
is  constitutional.  We  cite  a  few  of  them: 
King  T.  State,  43  ITla.  211,  81  Sonth.  254; 
Choen  t.  State,  85  Ind.  209;  State  t.  John- 
son, 41  La.  Ann.  1076,  6  South.  802 ;  State  v. 
Fitzporter,  17  Mo.  App.  271;  State  v.  Moxley, 
102  Mo.  374,  14  S.  W.  969,  16  S.  W.  65«i: 
Korth  V.  State,  46  Neb.  631,  65  N.  W.  792. 

But  we  are  nnable  to  find  authority  for  the 
proposition  that,  when  the  Constitution  pro- 
vides that  an  office  shall  be  filled  by  the  vot- 
ers at  an  election,  the  court  may  constitu- 
tionally be  clothed  with  the  authority  to  sup- 
plant snch  officer  when  there  Is  no  real  tem- 
porary vacancy. 

In  Fleming  v.  Hance,  153  Cal.  162,  94  Pac. 
620,  the  court  said: 

"TTie  prosecuting  attorney  is,  it  is  true,  a 
public  officer ;  bat  the  public  nature  of  his  em- 
idoyment  results  from  the  tact  that  he  repre- 
sents the  sovereign  power  of  the  people  of  the 
state,  by  whose  authority  and  in  whose  name  all 
prosecutions  must  be  conducted.  •  *  •  It  is 
nis  ration  to  his  client,  not  to  the  court,  that 
makes  him  a  pnbHc  officer." 

In  People  T.  Bollam,  182  111.  528,  04  N.  B. 
1032,  the  court  said: 

"The  provision  of  the  Constitution  that  con- 
stables shall  be  elected  is  mandatory.  It  is  a 
well-established  rule  of  constitutional  construc- 
tion tliat,  when  the  Constitution  defines  the 
drcnmstances  under  which  a  right  may  be 
exercised,  the  specification  is  an  implied  prohibi- 
tion against  the  right  of  the  LeeiBlature  to  add 
to  the  condition.  (Citing  Cooley,  Con.  lAta. 
16th   Ed.]    78.)    •   ^    •    Where    an    office    is 


created  by  statute,  it  is  wholly  within  the  con- 
trol of  the  Legislature  creating  iL  But,  when 
an  office  is  created  by  the  Constitution,  it  can- 
not be  enlarged  or  lessened  in  scope  by  any 
statute,  or  be  filled  in  any  other  manner  tlian 
the  manner  directed  by  the  Constitution." 

In  State  r.  Brown,  63  Kan.  262,  65  Pac. 
213,  the  court  said : 

"It  has  always  been  the  Isw  of  this  state  that 
no  one  shall  be  prosecuted  upon  information  fdr 
a  criminal  offense  unless  such  information  is 
signed  by  an  officer  of  the  law,  thereunto  duly 
authorized  by  law  to  prosecute  such  offense. 
Such  is  the  positive,  mandatory  provision  of  the 
statute.  *  •  *  The  district  court  is  without 
power  to  appoint  a  prosecuting  officer,  except  in 
case  of  the  death  of  the  county  attorney  or  in 
case  of  the  absence,  sickness,  or  disability  of 
both  the  county  attorney  and  his  deputy.  [Sec- 
tions 6.  7,  c.  88,  Gen.  St  1897.]  The  record 
in  this  case  shows  the  presence  of  the  county  at- 
tornw  in  court  at  the  date  of  the  order  appoint- 
ing Skidmore  to  prosecute  in  this  action,  and 
does  not  show  either  the  sickness  or  disability 
to  prosecute  of  the  county  attorney^  or  his 
deputy  at  any  stage  of  the  prosecution,  hut, 
on  the  contrary,  shows  the  opposite.  It  follows 
that  the  district  court  was  without  power  to 
authorize  a  private  citizen  to  sign  and  file  the 
information  against  the  defendants  and  to  con- 
duct this  prosecution;  that  defendants  were 
prosecuted  and  convicted  without  warrant  of 
law;  and  that  such  conviction  must  be  set 
aside." 

In  State  v.  Barber,  13  Idaho,  65,  88  Pac. 
418,  under  a  statute  which  provided  that  the 
court  might  appoint  some  one  to  act  in  place 
of  the  county  attorney  when  there  was  no 
county  attorney  or  when  he  was  absent,  or 
acting  for  the  accused  In  the  matter,  or  was 
near  of  kin  of  the  accused,  or  was  nnable  to 
attend  to  bis  duties,  the  court  held,  upon  a 
showing  that  "a  necessity  exists  therefor  the 
prosecuting  attorney  being  engaged  in  other 
matters,"  that  there  was  not  a  sufficient 
showing  of  inability,  and  the  court  said: 

"It  was  not  the  intention  of  the  Legislature 
that  there  should  be  a  county  attorney  in  the  ac- 
tive discharge  of  his  duties  and  at  the  same 
time  an  attorney  performing  a  part  of  them 
in  some  other  branch  of  the  county  government. 
The  section  requires  that  the  order  must  show 
the  disqualification  or  inability  of  the  county 
attorney  to  act  in  some  particular  matter  con- 
nected with  his  office  or  the  duties  thereof.  If 
the  theory  of  the  prosecution  is  to  be  upheld,  the 
county  attorney  of  any  county  may  shirk  the 
responsibilities  and  labors  of  his  o^ce,  have  aa 
attorney  appointed  to  perform  the  labor,  draw 
his  salary,  and  the  county  will  be  required  to 
pay  two  men  for  the  labor  enjoined  upon  the 
county  attorney  by  statute." 

In  Moore  v.  State,  56  Tex.  Cr,  R.  300,  lift 
S.  W.  858,  the  court  said: 

"Prosecutions  tor  oCCciises  enforceable  only  in 
the  county  court  must  be  prosecuted  by  in- 
formation. This,  of  course,  means  legal  in- 
formation, and  this  implies  an  information 
presented  by  a  county  attorney  or  other  proper 
officer,  constitutionally  chosen  or  duly  elected. 
It  is  not,  of  course,  to  be  questioned  that,  in 
this  case,  the  county  judge  acted  in  View  of  what 
he  believed  to  be  an  imperative  necessity,  and 
for  the  ^ood  of  his  county,  and  for  the  protec- 
tion of  Its  people.  This,  however,  cannot  add 
to  his  authority.  To  permit  him  to  exercise  the 
power  which  the  Constitution  confers  upoA  the 
commissioners'  court  is  to  grant  BOinething  tnat 
the  law  does  not  allow,  and,  however  wisely  ex- 
ercised, is  a  mere  usurpation.'* 
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To  be  sore,  In  the  three  caaea  last  cited, 
there  was  no  statute  purporting  to  sanction 
the  unauthorized  acts;  but  we  think  tiic 
principles  there  laid  down  are  equally  appli- 
cable to  an  appointment  by  a  court  under  an 
apparent  statutory  authority,  but  which  stat- 
ute is  iu  violation  of  the  Constitution. 

In  State  v.  Sererine,  2  S.  D.  238,  49  N.  W. 
1056,  this  court  held  that  an  information 
signed  by  an  "assistant  state's  attorney"  ap- 
pointed by  a  citizen's  committee,  pursuant  to 
section  20,  c.  101,  Laws  ISOO,  was  a  nullity. 
No  question  of  constitutional  law  appears 
from  the  opinion  to  have  been  raised  in  that 
case,  but  the  decision  appears  to  be  based 
upon  the  ground  that  the  information  was 
signed  by  a  purported  officer  when  no  such 
officer  as  "assistant  state's  attorney"  was 
known  to  the  law. 

In  State  v.  Becker,  3  S.  D.  29,  51  N.  W. 
1018,  this  court  sustained  an  Information 
signed  by  an  assistant  appointed  by  the  At- 
torney General  under  section  12,  c.  101,  Laws 
1890.  This  decision  clearly  recognized  that 
the  Attorney  General  was  a  public  prosecu- 
tor, and  recognized  the  authority  of  the  At- 
torney General  to  appoint  eui  as^tant.  The 
court  said: 

"The  Attorney  General  is  in  the  same  depart- 
ment of  service  as  the  state's  attorney,  but  hav- 
ing a  larger  jurisdiction,  and  is  in  a  sense  a 
superior  and  superTiBing  officer.  We  have  no 
doubt  but  that  it  would  be  competent  for  the 
Legislature  to  authorize  the  Attorney  General 
to  appoint  an  assistant  for  himself,  or  an  as- 
sistant or  deputy  state's  attorney  in  any  coun- 
ty, naming  the  conditions  under  which  such 
appointment  might  be  made.  This  would  not 
be  delegating  to  the  Attorney  General  the  legisla- 
tive power  to  create  a  new  office,  any  more  than 
a  law  authorizing  a  sheriff  or  register  of  deeds 
to  appoint  a  deputy  whenever  a  proper  dis- 
charge of  his  official  duties  required  it.  It  is 
no  objection  that  a  statutory  law  authorizes  the 
appointment  of  a  deputy  to  a  constitutional  of- 
ficer; and  such  a  law  may  empower  such  deputy 
to  discharge  official  duties  in  his  own  name. 

A  vast  majority  of  the  cases  of  this  kind 
that  have  come  to  the  courts  of  last  resort 
hare  arisen  where  the  court  has  appointed  an 
attorney  to  assist  the  legal  official  at  the  tri- 
al. In  such  cases  the  rule  is  that  such  ap- 
pointment is  a  matter  of  judicial  discretion 
and  will  only  be  reviewed  where  an  abuse  of 
discretion  Is  shown.  24  L.  B.  A.  (N.  S.)  564, 
note. 

In  State  v.  Johnson,  24  S.  D..590,  124.  N.  W. 
847,  this  court  took  the  same  view;  but,  as 
no  question  of  abuse  of  discretion  appeared, 
this  court  did  not  add  the  qualifying  words 
to  its  statement 

But  the  question  before  us  Is  not  one  of 
discretion  nor  abuse  of  discretion.  It  is  a 
question  of  the  jurisdiction  of  the  trial  court. 
It  is  not  a  light  matter  for  a  court  to  de- 
clare a  legislatl/e  enactment  unconstitution- 
al. When  and  under  what  circumstancres  a 
court  is  justifled  In  so  doing  has  been  lucidly 
pointed  out  by  Dr.  Gamer  in  11  Mod.  Am. 
Law,  p.  74.    Observing  those  conditions,  we 


are  of  the  opinion  that  the  Legislature  clear- 
ly exceeded  Its  authority  when  it  attempted 
to  give  the  circuit  court  authority  to  sup- 
plant the  state's  attorney  "when  in  the  opin- 
ion of  the  court  the  ends  of  justice  would  be 
promoted  thereby" ;  but  we  recognize,  as  we 
must  under  the  decision  in  State  v.  Johnson, 
24  S.  D.  590.  124  N.  W.  847,  the  constitu- 
tionality of  the  act  in  so  far  as  It  purports  to 
authorize  the  court  for  that  reason  to  appoint 
an  attorney  to  assist  the  staters  attorney  at 
the  trial.  Whether  such  appointee  may  even 
then  supersede  and  displace  the  state's  at- 
torney may  be  questioned.  McKay  v.  State, 
90  Neb.  63,  132  N.  W.  741,  39  L.  B.  A.  (N.  S.) 
714,  Ann.  Gas.  1913B,  1034;  Id.,  91  Neb.  281, 
135  N.  W.  1024,  39  L.  R.  A.  (N.  S.)  714,  Ann. 
Gas.  1913B,  1034. 

Finally,  we  commend  the  following  state- 
ment in  State  v.  Moreaux,  254  Mo.  398,  162 
S.  W.  158: 

"This  custom  of  permitting  the  employment  of 
special  prosecutors  and  allowing  them  to  con- 
duct criminal  cases  for  the  state,  while  not 
unauthorized,  is  not  to  be  commended.  They 
are  usually  employed  by  private  individuals 
solely  to  secure  a  conviction,  and  their  zeal  and 
energies  are  bent  to  accomplish  that  end.  This 
is  not  the  sole  purpose  of  a  criminal  prosecution, 
but  a  result  which  may,  and,  if  the  accused  is 
shown  to  be  guilty,  should  follow,  a  fair  and 
impartial  trial,  always  best  aSorded  the  accused 
when  the  prosecution  is  conducted  by  the  state's 
accredited  representative,  who,  no  matter  how 
vigorously  he  may  prosecute,  does  not,  or  at 
least  should  not,  under  his  oath,  lose  sight 
of  the  fact  that  the  accused  is  entitled  to  a  fair 
trial." 

[2]  It  Is  urged  by  respondent  that  the  or- 
ders appointing  the  special  prosecutor  may 
not  now  be  Inquired  into: 

"First,  because  It  constitutes  a  collateral  at- 
tack upon  an  order  valid  upon  its  face ;  second, 
because  appellant  was  in  no  way  prejudiced  by 
the  said  order,  and  cannot  be  heard  to  com- 
plain thereof,  and  the  error,  if  there  was  any, 
was  without  prejudice;  third,  because  it  will 
be  presumed,  at  least  in  the  absence  of  a  direct 
attack,  that  the  order  of  the  trial  court  was 
based  upon  sufficient  reasons." 

These  grounds  have  no  force  as  applied  to 
orders  which  are  void  for  want  of  Jurisdic- 
tion in  the  court  to  make  them. 

The  orders  of  the  court  made  after  the 
qualification  of  Patrick  Egan  as  state's  at- 
torney. In  so  far  as  they  attempted  to  au- 
thorize the  appointee  to  sign  and  file  an  in- 
formation as  Informant,  were  nullities.  The 
motion  to  quash  the  Information  should  have 
been  sustained.  That  being  so,  there  has 
been  no  information  filed  in  this  case,  and 
the  circuit  court  never  had  jurisdiction  to 
try  the  defendant  upon  the  charge  filed. 
State  T.  Brown,  63  Kan.  262,  65  Pac.  213; 
Evans  v.  Willis,  22  Okl.  310,  97  Poc.  1047,  19 
L.  B.  A.  (N.  S.)  1050,  18  Ann.  Cas.  258;  State 
v.  Severlne,  2  S.  D.  238,  49  N.  W.  1056. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  Is  remanded,  with  in- 
structions to  discharge  the  defendant 
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CULHAND  et  al.  t.  BTTING  et  al.    (No.  8723.) 

(Supreme  Court  of  South  Dakota.    June  19, 

1915.) 

1.  JcDGUENT    €=»590— Res    Judicata— Mat- 
ters Concluded. 

Judgment  on  an  offer  of  defendant  for 
$184.50  in  an  action  by  E.  against  C,  the  com- 
plaint alleging  negligent  injury  to  plaintiff  and 
damage  in  the  sum  of  $718.50,  that  no  part 
thereof  has  been  paid,  but  that  C,  is  entitled  to 
credit  for  |!132.18  for  threshing  done  for  E., 
which  may  be  deducted  from  the  amount  of 
plaintiff's  damages,  and  praying  for  judgment 
for  $586.32,  it  a  bar  to  an  action  for  the  thresh- 
ing. 

[£d.  Note. — Vat  other  cases,  see  Judgment, 
Cent.  Dig.  §S  1035, 1068,  1064,  1102-1106;  Dec. 
Dig.  «=95U0.] 

2.  Evidence   «=s>386— Pabol   EJvidencb— Va- 
BTING  Jvdokent  Roll. 

Matters  appearing  in  the  judgment  roll  on 
which  is  based  the  judgment  pleaded  as  res 
judicata  cannot  be  varied  by  parol. 

[Ed.  Note. — For  other  cases,  see  Ehridence, 
C!ent.  Dig.  §i  1678-1607;    Dec.  Dig.  «=»386.] 

Appeal  from  Circuit  Court,  Brookings 
County ;   0.  G.  Sherwood,  Judge. 

Action  by  John  Culhane  and  another,  part- 
ners as  Culbane  &  XCiuuey,  against  Geo. 
Etting  and.  another.  Judgment  for  defend- 
ants, and  plaintiffs  appeal.    Affirmed. 

M.  E.  Cnlhane  and  Olaf  Eldwn,  both  of 
Brookings,  for  appellants.  Hall,  Alexander  & 
Purdy,  of  Brookings,  for  respondent& 

McCOY,  P.  J.  [1]  In  this  action  plaintiffs 
sought  to  recover  from  defendants  a  bUl  for 
threshing  grain  in  the  fall  of  1910.  The  de- 
fendants admitted  the  performance  of  the 
threshing  for  them,  and  on  the  trial  the 
amount  of  the  value  of  such  services  vrna 
stipulated  to  be  $132.18;  and  it  was  also 
stipulated  that  said  claim  for  said  threshing 
was  unpaid,  unless  the  same  was  satisfied  by 
a  credit  which  was  allowed  to  plaintiffs  In 
a  certain  Judgment  rendered  In  the  circuit 
court  in  a  prior  action  wherein  these  defend- 
ants, Setting  and  Mills,  were  plaintiffs,  and 
these  plaintiffs  In  this  action,  together  with 
certain  sureties  on  their  threshers'  bond,  were 
defendants.  It  was  found  by  the  trial  court 
that  the  said  Mil  for  threshing  Was  satisfied 
and  paid  by  the  judgment  in  the  prior  ac- 
tion, and  it  rendered  Judgment  accordingly, 
and  plaintiffs  appeal,  assigning  the  insuffi- 
ciency of  the  evidence  to  Justify  tl»e  finding, 
and  also  errors  alleged  to  have  occurred  in 
the  reception  and  rejection  of  evidence,  dtdy 
excepted  to  by  plaintiffs. 

Onie  sole  and  only  question  befi>re  this 
court,  upon  the  merits,  is  whether  or  not  the 
said  prior  judgment  set  up  in  defendants'  an- 
swer is  res  judicata  in  this  case.  The  com- 
plaint in  the  prior  case,  in  so  far  as  the  al- 
legations thereof  are  material  in  this  case,  in 
substance  was  as  follows:  That  defendants, 
Culbane  and  Kinney,  were  the  owners  of  a 
steam  ttireshing  machine,  and,  alMut  the 
month  of  September,  1010,  did  carelessly  and 


negligently  cause  to  be  set  by  said  Oiresbing 
machine  a  fire,  thereby  destroying  barley  and 
straw  of  said  plaintiffs,  to  plaintiffs'  damage 
in  the  sum  of  $718.50;  that  no  part  of  said 
damages  has  been  paid,  but  defendants  are 
entitled  to  a  credit  for  the  sum  of  $132.18 
for  threshing  done  for  plaintiffs  in  the  fall 
of  1910,  which  amount  may  be  deducted  from 
the  amount  of  damages  sustained  by  plain- 
tiffs, wherefore  plaintiffs  demand  Jucliment 
against  defendants  for  the  sum  of  $586.32, 
together  with  interest  and  costs.  Defendants 
in  the  prior  action  appeared  and  made  an- 
.swer  denying  the  allegations  of  the  complaint 
Thereafter  the  appellants,  as  defendants  in 
the  prior  action,  offered  to  allow  plaintiffs  in 
tliat  action  to  take  judgment  for  the  sum  of 
$184.50,  together  with  interest  and  costs, 
which  offer  of.  judgment  was  accepted.  We 
are  of  the  view  that  the  finding  of  the  trial 
court  >wa8  right  If  the  respondents  were  of 
the  view  that  appellants,  as  plaintiffs  in  the 
former  action,  could  not  prove  their  loss  by 
fire  to  exceed  $316.78,  then  respondents,  as 
such  defendants,  bad  the  right  to  offer  to 
allow  judgment  to  be  taken  against  them  for 
the  amount  of  $184.50. 

On  the  trial  re^ondents  ottered  in  evi- 
dence the  judgment  roll  in  the  prior  action, 
to  which  offer  appellants  objected  aa  Incom- 
petent, irrelevant,  and  immaterial,  it  not  ap- 
pearing in  the  judgment  record  that  the  at- 
legation  in  regard  to  the  thresb  bill  was  a  ma- 
terial allegation  of  the  complaint,  or  that  it 
was  in  any  manner  considered  by  tbe  court 
in  arriving  at  Its  determination  in  that  ac- 
tion. •  We  are  of  the  view  that  the  objec- 
tion was  properly  overruled.  While  the  al- 
legation aa  to  the  thresh  bill  was  not  a  neces- 
sary allegation  in  the  complaint  in  the  prior 
action,  it  was  nevertheless  material  and 
therein  alleged,  and  was  one  of  the  material 
matters  upon  which  respondents  had  the 
right  to  base,  and  take  into  consideration  in 
making,  their  offer  of  judgment  Abbott  v. 
Stevens,  117  Masa  840 ;  Briggs  v.  Richmond, 
10  Pick.  (Mass.)  301,  20  Am.  Dec.  626. 

[2]  We  are  also  of  t3ie  view  that  the  mat- 
ters appearing  In  the  judgment  roll  upon 
which  the  judgment  was  based  cannot  be 
varied  by  parol  evidence. 

tbe  judgment  and  order  appealed  from  are 
nfflrmed. 


LARSON  T.  M.  BUMBLY  00.     (No.  3729.) 

(Sopreme  Court  of  South  Dakota.    June  19, 
1015.) 

Judgment   «=>1G0— Default— Opkhino  Dk- 

FAULIV- AmDLAVIT  OF  MBBIXS. 

An  affidavit  of  merits  to  open  a  judgment 
of  default,  made  by  defendant's  attorneys,  mere- 
ly stating  that  they  believed  that  defendant  had 
a  good  and  substantial  defense  on  the  merits,  ia 
insufficient,  where  no  showing  is  made  that  such 
attorneys  had  personal  knowledge  as  to  the 
merits  of  the  action. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  §§  314-816;    Dec.  Dig.  «=3l60.] 
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Appeal  from  Circuit  C!ouit,  Minnehaha 
County;  Joseph  W.  Jones,  Judge; 

Action  by  S.  B.  Laraon  against  the  M. 
Ruxuely  Company.  From  an  order  opening  a 
default  Judgment  for  plaintiff,  he  appeals. 
Reversed. 

Krause  &  Krause,  of  Dell  Rapids,  for  ap- 
pellant Joe  Kirby.  of  Sioux  Falls,  for  re- 
e^xmdent. 

McCOT,  P.  J.  On  the  10th  of  October, 
1913,  default  Judgment  was  entered  in  favor 
of  plaintiff  and  against  defendant  in  the  cir- 
cuit court  of  Minnehaha  county.  Thereafter, 
on  November  18,  1913,  defendant  appeared  in 
said  action  and  moved  to  vacate  said  default 
judgment,  upon  affidavits,  and  for  leave  to 
make  answer,  and  with  said  motion  papers 
Served  a  proposed  answer,  consisting  of  a 
general  denial  Plaintiff  appeared  on  the 
return  day  of  said  motion  and  resisted  the 
vacation  of  such  default  and  leave  to  defend- 
ant to  answer,  on  the  gpround  that  defend- 
ant's showing  was  not  sufficient,  in  that  no 
sufficient  affidavit  of  merits  was  presented  on 
the  part  of  defendant  as  a  prerequisite  to  the 
opening  of  such  default.  Over  this  obJectlcHi 
the  court  made  an  order  opening  the  default, 
and  to  which  ruling  of  the  court  and  mak- 
ing of  snch  order  the  plaintiff  duly  excepted, 
and  now  on  appeal  urges  such  ruling  as  error. 
The  resident  attorney  for  respondent  made 
affidavit  that  he  had  been  retained  to  defend 
for  defendant  in  said  action,  and  tliat  from 
the  statement  made  of  the  case  to  him  by  de- 
fendant he  verily  believed  that  defendant  had 
a  good  and  substantial  defense  to  the  action 
on  its  merits.  The  nonresident  attorney  of 
defendant  made  affidavit  that  he  is  attorney 
for  defendant  at  its  (defendant's)  home  office, 
and  that  defendant  has  a  good  and  meritori- 
ous defense  to  plaintiiTs  cause  of  action  on 
the  merits.  The  precise  question  here  Involv- 
ed was  considered  and  passed  upon  by  this 
court  in  Des  Moines  Ins.  Ass'n  v.  Clute,  151 
N.  W.  281,  in  a  case  where  the  affidavit  of 
merits  was  more  strongly  specific  than  the  af- 
fidavits here  presented.  The  rule  announced 
In  that  case  must  govern  here.  We  are  of 
the  view  that  no  sufficient  affidavit  of  merits 
was  presented  on  the  motion  to  <^>en  default 
and  for  leave  to  answer,  Tliere  is  no  showing 
whatsoever  that  either  of  defendant's  said 
attorneys  have  any  personal  knowledge  as 
to  the  merits  of  the  action. 

The  order  appealed  from  is  reversed. 


BADS  V.  WAGNER.    (No.  873a) 

lesupreme  Conrt  of  South  Dakota.     June  19, 
1915.) 

1.  Replevin  ^s»59— Complaint. 

Civ.  Code,  i  2338,  provides  that  every  per- 
son having  possession  or  control  of  particular 
articles  of  personal  property  of  which  he  Is  not 
the  owner  may  be  compelled  specificall>  to  de- 
liver them  to  the  peraun  entitled  to  possession. 


Code  dr.  •'Proc  I  818,  prescribes  the  form  of 
judgment  to  be  entered.  Section  184  provides 
that  plaintiff  upon  the  issuance  of  summons 
may  invoke  such  provisional  remedy.  Section 
189  provides  that  defendant  may  rebond  and 
retain  possession  of  the  property.     Section  273 

Erovides  that  if  the  property  has  not  been  de- 
vered  to  plaintiff,  or  defendant  claim  a  return 
thereof,  ves^ict  may  be  given  for  the  value  of 
the  property  or  of  specific  portions  thereof. 
Held  that,  in  view  of  such  statutory  provisions, 
in  an  action  to  recover  specific  personal  prop- 
erty, where  plaintiff  claims  as  absolute  owner, 
an  allegation  of  the  value  of  the  property  in 
controversy  is  essential. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent   Dig.  a  215-218;   Dec.  Dig.  «=»59.] 

2.  RXPLEVIN  «=9l— ANCILLABT  PaOCKEDINOa 

The  proceeding  of  claim  and  delivery  of 
personal  property  is  merely  ancillary  to  an  ac- 
tion for  the  recovery  of  specific  personal  prop- 
erty provided  for  by  Civ.  Code,  i  2338. 

[Ed.  Note. — For  other  cases,  see  Rej^evin, 
Cent  Dig.  |  1;  Dec.  Dig.  «=:>1.] 

3.  Repuevin    «s»59— Ookplaint— ALixoia- 

TioN  or  Value. 

The  affidavit  required  in  the  provisional 
remedy  of  claim  and  delivery  beini;  independent 
of  the  allegations  of  the  complaint  and  the  main 
action,  the  reasons  for  requiring  an  alteration 
of  value  in  the  complaint  rests  upon  diffa«nt 
grounds  than  the  specific  statutory  require- 
ments of  an  allegation  of  valne  In  the  affidavit 

[E3d.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  »  215-218;  Dec.  Dig.  <S=»50.] 

4.  Action  €=>26— Pleading  ®=>4S— Fobm  of 
Action— Complaint. 

The  Code  provides  for  but  one  form  of  ac- 
tion, which  is  known  as  a  civil  action,  and  in 
such  action  the  complaint  must  state  the  facts 
upon  which  relief  is  sought 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
TUg.  a  124-145,  147-149.  153,  166-159.  313; 
Dec.  Dig.  «=325;  Pleadhig,  Cent  Dig.  H  106, 
100;  Dec  Dig.  «=>4&] 

Appeal  from  Circuit  Court,  Bon  Homme 
County;    R.  B.  Tripp,  Judge. 

Action  by  L.  A.  Eads  against  Ll  L.  Wag- 
ner, sheriff,  to  recover  possession  of  specific 
personal  property.  From  an  order  overruling 
a  demurrer  to  the  complaint,  defendant  ap- 
peals.   Reversed  and  remanded. 

Joe  Klrby,  of  Sioux  Falls,  for  appellant 

C.  C.  Puckett,  of  Tyndall,  and  F.  D.  Wicks, 
of  Scotland,  for  respondent 

SMITH,  J.  Action  to  recover  possession  of 
specific  personal  property.  A  demurrer  to 
the  complaint  was  overruled,  and  defendant 
appeals. 

Appellant  assigns  six  grounds  of  insuffi- 
ciency in  the  allegations  of  the  complaint, 
the  sixth  being  ttiat  "the  value  of  the  prop- 
erty in  controversy  Is  not  alleged." 

Respondent  relies  upon  the  dedsitn  of 
this  court  in  Johnson  t.  Hillenbrand,  18  S. 

D.  446,  101  N.  W.  83.  The  precise  question 
was  not  passed  up<ai  in  that  case,  although 
it  must  be  conceded  that  the  language  used 
in  the  opinion  would  appear  to  sustain  re- 
spondent's oontention.  It  was  there  held, 
upon  demurrer  to  the  complaint  that  an  al- 
legation of  the  value  of  plaintiff's  interest  in 
the  property  was  a  sufflcient  allegation  of 
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ralae^  niider  tlie  rallng  of  tbls  court  In  Na- 
tional Bank  of  CiommeTce  v.  Fenney,  9  S. 
D.  050,  70  N.  W.  874,  46  L.  R.  A.  732.  The 
decision  In  the  latter  case,  however,  did  not 
Involve  an  entire  absence  of  an  allegation  of 
value,  but  turned  upon  the  amount  of  the 
alternative  Judgment  to  which  plaintiff  was 
entitled  after  the  defendant  had  given  a  re- 
delivery bond  and  was  In  possession  of  the 
mortgaged  property.  The  value  of  the  prop- 
erty was  found  to  be  ?800,  while  the  value  of 
the  mortgagee's  Interest  was  $510.50.  It  was 
ruled  that  the  alternative  judgment  should 
have  been  for  the  latter  sum,  and  the  Judg- 
ment was  accordln^y  modified.  This  ruling 
was  clearly  correct  We  are  satisfied,  how- 
ever, that  the  decision  in  Johnson  v.  Hillen- 
brand waa  wrong  In  holding  that  an  allega- 
tion of  value  was  not  necessary  tn  the  com- 
plaint, baaing  the  holding  upon  the  ground 
that: 

"The  atatnte  r«quiring  the  statement  of  the 
value  of  the  property  only  applies  to  affidavits 
made  in  actions  in  dtAm  and  delivery,  when 
the  immediate  possession  is  soogbt  to  be  obtain- 
ed (section  185,  snbd.  6,  Code  Civ.  Proc.  1903) ; 
but  no  such  requirement  is  made  where  the 
action  to  recover  possession  of  the  property  is 
unaccompanied  by  a  claim  for  Immediate  de- 
livety." 

The  court  in  that  case  also  said: 
"The  plaintilf  alleged  in  his  complaint  the 
value  of  his  interest  in  the  property  or  the 
damages  Biistained  by  him  by  reason  of  the 
wrongful  detention  of  the  lame^  and  this  is  suf- 
ficient, etc" 

[1]  It  Is  true  an  allegation  of  the  value  of 
a  mortgagee's  Interest  In  the  mortgaged  prop- 
erty may  lie  a  proper  and  sufficient  allegation 
as  the  tiasls  of  an  alternative  judgment,  in 
an  action  by  the  mortgagee  to  recover  posses- 
sion of  mortgaged  property;  but  that  rule 
would  not  obviate  the  necessity  of  an  allega' 
tion  of  value,  where  plaintiff  claims  the  right 
to  poBsesslon  as  absolute  owner.  Tjie  action 
to  i«oover  possession  of  specific  personal 
property  is  founded  upon  the  provisions  of 
secUon  2338,  ClvU  Code: 

"Any  person  having  the  possession  or  con- 
trol of  a  particular  article  of  personal  proper- 
ty, of  which  he  is  not  the  owner,  may  be  com- 
pelled specifically  to  deliver  it  to  the  person  en- 
titled  to  its    *    •    •    possession." 

[2]  The  proceeding  ordinarily  spoken  of  as 
"claim  and  delivery  of  personal  property"  Is 
merely  ancillary  to  an  action  for  the  recovery 
of  possession  of  spedflc  personal  property, 
and  is  a  provisional  remedy  "in  the  action." 

The  California  Supreme  Court,  in  constru- 
ing their  statute,  which  is  identical  with  our 
own,  say: 

"Omuts  and  law  writers  have  sometimes 
inadvertently  spolcen  of  the  code  'action  of 
claim  and  delivery'  as  if  there  were  really  here 
a  form  of  action  •  •  •  at  common  law,  such 
as  'debt,'  'covenant,'  'replevin,'  'trover,'  ete 
But  we  liare  here  no  forms  of  civil  actions.  W« 
have  only  one  form  of  action,  which  has  no 
name;  so  that  an  action  cannot  be  here  de- 
feated, as  it  could  have  been  at  common  law, 
because  not  properly  named.  Sections  509  to 
S20  of  the  Code  of  Civil  Procedure  (our  sec- 
tions 184  to  195)  are  preceded  by  the  heading 


'Claim  and  Delivery  of  Peraonal  Property,'  hat 
the  sections  themselves  show  the  meanm^  of 
this  heading.  They  merely  provide  an  auxiliary 
remedy  by  which,  when  a  party  brings  an  ac- 
tion to  recover  personal  property,  he  may  'claim* 
that  the  property  l>e  immediately  delivered  to 
him  at  the  commencement  of  the  action  and 
without  awaiting  the  trial.  •  •  *  These  sec- 
tions merely  give  to  a  plaintiff  suing  to  recover 
personal  property  an  auxiliary  remedy,  very 
similar  to  the  auxiliary  remedy  of  attachment 
given  to  a  plaintiff  suing  upon  a  contract  for  the 
direct  payment  of  money,  and  to  the  auxiliary 
remedy  under  the  head  of  'arrest  and  Iwil'  and 
'injunction  during  litigation.'  But  it  is  no  more 
proper  to  speak  of  an  action  'of  claim  and  de- 
livery,' than  to  speak  of  an  action  'of  attach- 
ment' "  Faulkner  v.  First  Nat  Bank,  130  Cal. 
258,  62  Pac.  463. 

[8,  4]  The  affidavit  required  where  the  pro- 
visional remedy  is  Invoked  in  an  action  to 
recover  jwsseseton  of  specific  personal  prop- 
erty. Is  independent  of  the  allegations  of  the 
complaint  In  the  action,  and  the  reason  for 
requiring  an  allegation  of  value  In  the  com- 
plaint rests  upon  other  and  different  grounds 
than  the  specific  statutory  requirement  of  an 
allegation  of  value  in  the  affidavit  Under 
our  Code,  there  is  but  one  form  of  action, 
which  is  Imown  as  a  "dvll  action."  In  that 
action  the  complaint  must  state  the  facts  up- 
on which  the  relief  sought — ^that  is,  the  Judg- 
ment— ^is  to  be  predicated.  Section  313,  Code 
of  Civil  Procedure,  prescribes  the  Judgment 
to  be  entered  In  this  class  of  cases: 

"In  an  action  to  recover  the  possession  of 
personal  property,  the  judgment  for  the  plaintiff 
may  t>e  tor  the  possession,  or  for  the  recovery 
of  possession,  or  the  value  thereof  in  case  a 
delivery  cannot  be  liad,  and  of  damages  for  the 
detention.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  defendant  claim  a  re- 
turn thereof,  judgment  for  the  defendant  may 
be  foil  a  return  of  the  property,  or  the  value 
thereof  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same." 

The  first  clause  of  this  section  relates  to 
the  Judgment  for  the  plaintiff,  which  may  be 
"for  possession,"  or  for  the  "recovery  of  pos- 
session or  the  value  thereof,  in  case  a  deliv- 
ery cannot  be  had."  If  the  successful  plain- 
tiff has  Invoked  the  provisional  remedy  and 
has  acquired  and  retained  possession  of  the 
property,  the  judgment  may  be  for  possession 
alone.  But  where  the  plaintiff  has  not  avail- 
ed himself  of  the  provisional  remedy,  or 
where  the  defendant  has  rebonded  the  prop- 
erty under  section  189,  Code  Civ.  Proc,  the 
plaintUTs  Judgment  is  for  recovery  of  pos- 
session, or  the  value  In  case  a  delivery  can- 
not be  bad.  On  the  other  hand,  if  the  de- 
fendant Is  successful  at  the  trial,  and  the 
property  has  been  delivered  to  the  plaintiff, 
and  the  defendant  claims  a  return  thereof, 
the  Judgment  Is  for  a  return  of  the  property, 
or  the  value  thereof,  In  case  a  return  cannot 
be  had.  By  section  184,  supra,  the  plaintiff, 
at  the  time  of  issuing  the  summons  or  at  any 
time  before  the  answer,  may  invoke  the  pro- 
visional remedy.  By  section  189,  the  defend- 
ant, within  three  days  after  the  taking,  and 
servl<)B  of  notice  upon  himself,  and  before 
delivery  of  the  property  to  the  plaintiff,  may 
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rebond  tmd  retain  poosesslon  of  tbe  proper- 
ty. Under  these  various  provisions  of  the 
law,  the  value  of  the  property  becomes  an 
essential  element  of  the  verdict  and  the  Judg- 
ment,  whether  for  plaintiff  or  defendant, 
with  perhaps  a  single  exception,  and  that  is 
where  the  plaintiff  has  Invoked  the  provision- 
al remedy,  the  defendant  has  failed  to'  rebond 
the  property,  and  the  plaintiff  recovers  the 
verdict  in  the  action.  But  this  exception 
cannot  be  held  to  affect  the  rule  which  re- 
quires proper  and  sufficient  allegatlcms  in  a 
pleading  to  sustain  any  judgment  which  may 
be  entered  in  the  action.  In  the  old  action 
of  replevin,  the  sole  issue,  and  the  only  judg- 
ment which  could  be  entered,  in  the  action, 
related  to  possession  alone,  and  an  allega- 
tion of  value  was  unnecessary  and  immate- 
rial, while  in  trover  and  conversion  an  alle- 
gation of  value  was  necessary  and  material 
as  the  foundation  for  the  judgment,  though 
it  seems  to  hare  been  held  that  a  general  al- 
legation of  damages  was  sufficient  to.  permit 
proof  of  value,  without  a  8i)eciflc  allegation 
of  value.  But  the  Code  abolisbes  the  old 
forms  of  action  and  substitutes  a  single  form 
of  action,  and  expressly  or  Impliedly  pre- 
scribes the  relief  or  judgment  which  may  be 
obtained. 

In  the  case  of  Domme  t.  Sweeney,  1  Mont 
684,  in  an  action  for  recovery  of  itersonal 
property,  under  statutes  similar  to  our  own, 
the  court  said: 

"In  a  complaint  in  an  action  of  replevin,  the 
plaintiff  states  the  facts  which  entitle  b!m  to  a 
judgment.  If  he  wishes  a  judgment  for  the 
value  of  the  property  in  case  the  possession  of 
the  same  is  not  delivered  to  him,  he  must  al- 
lege its  value.  This  is  the  basis  of  his  right 
to  recover  such  a  judgment.  •  •  •  It  is 
doubtful  if  the  defendant  in  an  action  of  replev- 
in could  base  hia  right  to  a  judgment  for  the 
value  of ,  the  property,  without  alleging  the 
value  of  the  same  in  the  answer.  The  answer 
of  a  defendant  in  an  action  of  replevin 
claiming  a  return  of  property,  or,  in  ease  that 
cannot  be  bad,  a  judgment  in  the  alternative 
for  its  value,  is  in  the  nature  of  a  cross-com- 
plaint, and  must  state  facts  sufficient  to  warrant 
the  court  in  giving  the  relief  demanded." 

In  American  German  Bank  v.  Gray  &  Dud- 
ley Hardware  Co.,  129  Ky.  105,  110  S.  W. 
393,  that  court  says: 

"Forms  of  action  were  abolished  by  the  Code. 
All  thati  is  now  required  is  to  state  the  facts 
constituting  a  cause  of  action,  without  reference 
to  the  form  of  the  jpetition.  The  present  ac- 
tion of  claim  and  delivery  requires  a  particular 
description  of  the  property  claimed,  and  also 
the  separate  value  of  each  article,  to  be  stated. 
The  very  purpose  of  stating  the  separate  value 
of  each  article  is  to  enable  the  court  to  render 

{'udgment  in  case  the  defendant  fails  to  de- 
iver  the  property.  Indeed,  the  action  of  claim 
and  delivery  takes  the  place  and  has  in  it  all  the 
elements  ot  detinue,  replevin,  and  trover.  If  the 
party  in  possession  has  converted  the  property, 
and  no  longer  has  it  in  his  possession,  ne  is 
liable  for  the  value  thereoL" 


ii 


Section  273,  Code  of  Civil  Procedure,  pro- 
vides: 

"In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  de- 
livered to  the  plaintiff,  or  the  defendant,  by 
his  answer,  claim  a  return  thereof,  the  jury,  if 
their  verdict  be  in  favor  of  the  plaintiff,  or  if, 
being  in  favor  of  the  defendant,  they  also  find 
that  he  is  entitled  to  a  return  thereof,  must 
find  the  value  of  the  property,  and,  if  so  in- 
structed, the  value  of  specific  portions  thereof, 
and  may  at  the  same  time  assess  the  damages, 
if  any  are  claimed  in  the  complaint  or  answer, 
which  the  prevailing  party  has  sustained  by 
reason  of  the  taking  or  detention  of  such  prop- 
erty." 

Under  a  similar  statute,  the  Supreme  Court 
of  Indiana,  in  Jackson  y.  Morgan,  167  Ind. 
528,  78  N.  E.  633,  say: 

"It  is  evident  that  these  sections  contemplate 
that,  whether  the  verdict  and  judgment  be  for 
*  *  *  the  recovery  or  return  of  the  property, 
the  value  thereof,  and  all  damages  for  its  tak- 
ing or  detention,  must  be  settled  and  determined 
in  the  action  of  replevin.  •  •  •  The  claim 
for  damages  in  the  action  of  replevin,  by  either 
party,  when  there  is  judgment  ror  the  recovery 
or  return  of  the  property,  includes  the  value 
of  the  property,  as  well  as  the  other  damages  to 
which  tie  may  be  entitled.  This  claim  is  entire 
and  indivisible,  and  a  party  cannot  recover  a 
part  of  it  in  one  action  and  subsequently  main- 
tain an  action  for  the  remainder." 

The  complaint  In  this  case  alleges  that  the 
defendant,  as  sheriff,  by  virtue  of  an  execu- 
tion Issued  from  a  court  of  competent  Juris- 
diction, levied  upon  the  property  in  contro- 
versy, and  at  the  time  of  making  the  levy, 
served  on  plaintiff  a  notice  of  levy;  that 
within  five  days  plaintiff  made  a  written  and 
verified  schedule  claiming  the  property  levied 
upon  as  exempt,  served  a  copy  thereof  upon 
defendant,  and  demanded  a  return  of  the 
property;  that  defendant  refused  to  release 
and  return  said  VKfpettj  to  plaintiff,  and 
still  refuses  so  to  io.  It  is  therefore  conced- 
ed that  the  property  is  In  possession  of  the 
defendant,  and,  if  judgment  should  go  for 
plaintiff  upon  the  Issues  raised  by  the  de- 
murrer, such  judgment  must  be  for  a  return 
of  the  property  or  its  value.  We  reach  the 
condnslon,  therefore,  that,  under  a  claim  as 
absolute  owner,  an  allegation  of  value  is  ma- 
terial and  essential  In  an  action  to  recover 
possession  of  specific  personal  property  un- 
der our  Code,  and  in  this  particular  the  rule 
announced  in  Johnson  v.  Hillenbrand  should 
at  least  be  limited  to  cases  in  which  the  par- 
ty daims  by  virtue  of  a  Hen  or  other  quali- 
fied Interest. 

We  find  it  unnecessary  to  examine  the  re- 
maining alleged  grounds  of  insufficiency  of 
the  complaint,  as  we  shall  assume  that  such 
questions  wiU  be  eliminated  In  the  trial 
court.  The  order  overruling  the  demurrer 
must  be  reversed,  for  the  reasons  hereinbe- 
fore stated,  and  the  cause  remanded  for  fur- 
ther proceedings  according  to  law. 
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BLIED  T.  BARNARD.    (No.  19406  [256].) 
(Supreme  (3onrt  of  Minneaota.     Jul;  2,  1015.) 

(Svllaiv*  h/  Editorial  Staff.) 
Appeai.  a!"D  Krrob  ®=9]03— Decisions— Ap- 
FBAiiABUS — Obdeb  Made  Betobx. 

An  order  made  before  trial,  denying  an 
application  for  leave  to  aerre  and  file  a  snpple- 
ment&l  answer,  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ti  699-710;  Dec.  Dig.  «=» 
103.] 

Appeal  from  District  Court,  Steele  County ; 
Arthur  B.  Childress,  Judge. 

Action  by  Mel  Blied  against  George  F. 
Barnard.  From  a  denial  ol  an  application 
for  permission  to  serve  and  file  a  supplemen- 
tal answer,  defendant  appeals.  Api>eal  dis- 
missed. 

J.  A.  &  A,  W.  Sawyer,  of  Owatonna,  for 
appellant  Paul  J.  Thompson  and  Larrabee 
*  DaTiea;  all  of  Minneapolis,  for  reepondoit 

PER  CURIAM.  This  case  was  before 
this  court  at  the  April,  1914,  term,  and  was 
remanded  for  a  new  trial,  unless  defendant 
should  consent  to  a  reduction  of  the  verdict. 
Blied  V.  Barnard,  126  Minn.  159,  14T  N.  W. 
1095.  As  soon  as  the  remittitur  was  filed  in 
the  lower  court,  defendant  made  an  applica- 
tion to  that  court  for  permission  to  serve  and 
file  a  supplemental  answer,  which  application 
was  denied,  and  he  appealed  from  the  order 
denying  it  Such  an  order  made  before  the 
trial  is  not  appealable.  Hanley  v.  Board  of 
County  Commissioners,  87  Minn.  200,  91  N.  W. 
756;  Stromme  t.  Rieck,  110  Minn.  472,  125  N. 
■W.  1021 ;  Itasca  Cedar  &  Tie  Co.  T,  McKin- 
ley.  152  N.  W.  653. 

Appeal  dismissed. 


STATE  V.  LOWBT.     (No.  19179  [T].) 

(Supreme  Court  of  Minnesota.     July  2,  1915) 

(Byllaiu*  by  Editorial  Staff.) 

OBSCKiriTT  «»8  — Obscene  Lanouaob  — Dk^ 
FENBB— Quotation. 

In  a  prosecution  for  violating  a  city  ordi- 
nance by  using  obscene  language  in  a  lecture  to 
an  assemblage  of  women  in  a  public  hall,  it  is 
no  defense  that  the  language  was  a  quotation 
from  a  standard  work  on  theology. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Cent  IHg.  S  8;   Dec.  Dig.  <g=>8.] 

Appeal  from  District  Court  Winona  Coun- 
ty;  Arthur  H.  Snow,  Judge. 

Anna  W.  Lowry  was  convicted  of  violat- 
ing an  ordinance  prohibiting  the  use  of  ob- 
8c«>e  language  in  a  public  place^  and  appeals. 
Affirmed. 

Wm.  N.  M.  Crawford,  of  Minneapolis,  for 
appellant  Karl  Flnkelnburg,  of  Winona,  for 
tbe  State. 

PER  CURIAM.  Appellant  was  convicted 
In  the  municipal  court  of  the  city  of  Winona 
of  violating  an  ordinance  prohibiting  the  use 
of  obscene  language  in  a  public  place  in  the 


dty.  Upon  appeal  to  the  district  court,  an 
order  was  made  affirming  the*  conviction, 
and  she  appeals.  The  language  was  used  in 
a  lecture  to  a  large  assemblage  of  women  in 
a  public  hall  in  the  city.  The  validity  of 
the  ordinance  Is  not  questioned.  We  sustain 
the  finding  of  the  courts  below  that  appellant 
violated  the  ordinance.  The  fact  that  the 
language  uttered  may  have  been  a  quotation 
from  some  standard  work  on  theology  did 
not  justify  Its  use  In  a  public  assembly. 
What  is  printed  may  not  bear  repetition  in 
aU  places  and  upon  all  occasions. 
Affirmed. 


WAIiKEB  V.  HOLBROOK.    (No.  19240  [159].) 
(Supreme  Court  of  Minnesota.    June  18,  1915.) 

(Syttalua  hu  the  Court.) 

1.  PHTSICIANS    and    StTEGBONS    *=>16,    18  — 

Care  and  Skill  —  Dutt  to  Exebcise  — 

Question  roB  Jdbt. 

The  evidence  relating  to  defendant's  em- 
ployment by  plaintiff  held  sulEcient  to  present 
tbe  issue  to  the  jury.  If  so  employed  defend- 
ant owed  plaintiff  the  duty  of  exeroising  rea- 
sonable care  and  skill,  and  the  question  as  to- 
whether  or  not  he  performed  that  duty  was 
properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Physicians, 
and  Surgeons,  Cent  Dig.  SS  31,  84-41,  43-46, 
48 ;   Dec.  Dig.  <S=16,  18.] 

2.  Physicians  and  Surgeons  ®=>18  —  Peb- 
fobmance  or  Operation  —  NKauGENCB  — 
SumciENCT  of  Evidence. 

Altliongh  conflicting,  the  evidence  was  such 
that  the  jury  could  properly  find  that  defend- 
ant was  performing  tbe  operation  in  question 
jointly  with  Dr.  Bjelland,  and  not  merely  as  an 
assistant. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  34-41,  48-46,  48;. 
Dec.    Dig.  <S=3l8.] 

3.  Physicians  and  Subgeons  ®=3l8 — Sub- 
mission  of  Issues — Reabonab]:.e  Cabs  and 
Skill. 

The  trial  court  properly  submitted  the  case- 
to  the  jury  on  the  theory  tliat  plaintiff  was  in- 
jured by  the  failure  of  defendant  to  exercise  rea- 
sonable care  and  skill,  which  duty  devolved  up- 
on the  defendant  under  the  circumstances. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {§  34-41,  43-46,  48; 
Dec.  Dig.  <S=»18.] 

4.  Physicians  and  Surgeons  ®=3l4  —  Peb- 
fobmance  of  Opebation  —  Care  Required. 

The  law  requires  reasonable  care.  But  this 
care  must  be  proportionate  to  the  risks  to  be 
apprehended  and  guarded  against  "Tbe  de- 
gree of  care  must  be  commensurate  with  the 
circumstances  under  which  the  transaction  is 
bad,  the  seriousness  of  the  undertaking,  and  the 
dangers  to  be  anticipated.  Reasonable  care 
may  thus  under  certain  circumstances  and  con- 
ditions be  the  highest  degree  of  care."  Wiita  v. 
Interstate  Iron  Co.,  103  Minn.  303,  115  N.  W. 
169,  16  L.  R.  A.  (N.  S.)  128. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  Si  2EL-30;  Dec  Dig. 
<8=»14.] 

5.  Phtsicians  and  Surgeons  '8=5>14,  18— Ev- 
idence or  Usual  Practice— Due  Oare. 

Evidence  that  defendant  followed  the  usual  i 
practice  of  surgeons  in  leaving  the  care  of  the 
sponges  to  the  nnrses,  and  that  such  was  the- 
general  practice  among  good  surgeons  up  to  the 
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period  when  tbe  operation  was  performed,  and 
that  good  surgeons  at  the  time  of  the  trial  still 
followed  that  custom,  held  proper  under  the  cir- 
cumstances, but  not  conclusive  upon  the  court 
or  the  inry.  "General  custom  is  not  as  a  mat- 
ter of  law  due  care."  Wiita  v.  Interstate  Iron 
Co.,  supra. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §§  21-50,  34-41,  43- 
46.  48:    Dec  Uix.  <S=14.  18.1 

6.  Physicians  and  Subqeons  (8=>18  —  Pbb- 

FOKUANCE  OF  OPESATIOM— RKASONABLB  CABE 

— Question  fob  Juby. 

The  issue  as  to  what  was  reasonable  care 
under  the  circumstances  was  properly  submit- 
ted to  the  jury  under  instructions  not  unfavora- 
ble to  defendant. 

[Ed.  Note.— For  other  cases,  see  Phjrsidanx 
and  Surgeons,  Cent.  Dig.  {{  34-41,  43-40,  48; 
Dec.  Dig.  <S=»1S.] 

7.  ASSIQNHENTS  OF   EBBOB. 

Other  assignments  of  error  examined,  and 
matters  therein  set  forth  held  not  prejudicial  er- 
ror. 

Appeal  from  District  Court,  Bine  Earth 
County ;  A.  R.  Pf au,  Judge. 

Action  by  Oma  Ij.  Walker  against  J.  S. 
Holbrootc.  Verdict  for  plaintiff,  and,  from 
denial  o£«a  motion  for  Judgment  notwltb- 
standlng  the  Terdict  or  for  a  new  trial,  de- 
fendant appeals.    Affirmed. 

H.  L.  &  J.  W.  Schmltt,  of  Mankato,  for  ap- 
pellant. 8.  B.  Wilson,  of  Mankata  tot  re- 
flpondent. 

SCHALI/ER,  J.  In  the  month  of  Novem- 
ber, 1912,  plaintiff  was  operated  <a»  for  ap- 
pendicitis and  other  troubles.  Dr.  A.  O. 
BJeUand  and  defendant  were  the  operating 
surgeons.  In  some  way,  not  explained,  a 
piece  of  gauze  (sometimes  denominated  a 
-sponge)  was  left  in  the  body  of  the  plaintiff 
And  remained  there  until  nearly  a  year  after- 
ward. One  of  the  incisions  made  during  the 
.operation  never  healed.  The  presence  of  for- 
eign matter,  though  the  wound  was  inspected, 
was  not  demonstrated  until  parts  of  the 
gauze  began  to  come  from  the  wound. 

Dr.  BJelland  died  during  the  year  1913. 
Plaintiff,  in  January,  1914,  brought  this  ac- 
tion against  the  defendant,  alleging  negU- 
.gence.  The  case  was  tried  to  a  jury  which 
returned  a  verdict  for  the  plaintiff  in  the 
sum  of  $1,000.  A  motion  for  judgment  for 
the  defendant  notwithstanding  the  verdict  or 
for  a  new  trial  was  made  and  denied.  De- 
fendant appeals. 

The  assignments  of  error  may  properly  be 
reduced  to  three  contentions:  First,  that 
there  was  no  contractual  relation  between 
plaintiff  and  defendant ;  second,  that  defend- 
.ant  was  not  In  charge  of  the  operation,  was 
jnerely  an  assistant  of  the  operating  surgeon. 
Dr.  BJelland,  and  merely  did  the  things 
which  he  was  told  to  do,  and  that  consequent- 
ly the  negligence  or  want  of  care.  If  any,  was 
that  of  Dr.  BJeUand;  third,  that  a  certain 
custom  obtained  in  the  hospital  where  this 
■<9eration  was  performed,  and  that  defendant 
and  Dr.  BJelland  conformed  to  that  custom. 


and  to  the  practice  and  custom  of  reasonably 
skilled  .and  careful  operating  surgeons  at 
the  time  that  the  operation  was  performed. 

[1]  1.  The  evidence  relating  to  the  employ- 
ment of  defendant  is  somewhat  unsatisfactory. 
It  was,  however,  sufficient  to  present  the  is- 
sue to  the  Jury  which  could  properly  find  that 
defendant  was  employed  by  Dr.  BJelland,  act- 
ing on  the  suggestion  of  plaintiff.  If  this  be 
true,  he  owed  plaintiff  the  duty  of  exercis- 
ing reasonable  care  and  skill,  and  the  ques- 
tion as  to  whether  or  not  he  performed  that 
duty  was  for  the  Jury. 

[2]  2.  The  evidence  is  conflicting  as  to 
whether  or  not  defendant  was  employed  by 
Dr.  BJelland  on  his  own  motion  or  at  the  sug- 
gestion of  the  plaintiff.  Whether  or  not  de- 
fendant was  merely  an  assistant  to  Dr.  BJel- 
land, employed  by  him  on  his  own  Initiative, 
doing  only  the  things  that  he  was  told  to  do, 
so  as  to  free  him  from  any  charge  of  negli- 
gence, was,  under  the  evidence,  a  question  for 
the  Jury.  There  was  evidence  tending  to 
show  that  defendant  actively  iwrticipated  in 
the  operation,  that  he  consulted  with  the 
operating  surgeon,  that  he  assisted  in  sewing 
up  the  wounds,  and  that  he  handled  the  in- 
struments and  did  other  things,  from  which, 
if  the  Jury  believed  the  testimony,  it  could 
find  that  he  was  performing  the  operation 
jolnUy  with  Dr.  BJeUand. 

[3-8]  3.  The  theory  on  which  the  action 
was  tried  and  submitted  to  the  Jury  was  that 
plaintiff  was  injured  by  the  faUure  of  defend- 
ant to  exercise  reasonable  care  and  skiU;  a 
duty  resting  upon  the  defendant  under  the 
circumstances. 

The  trial  court  properly  submitted  the  case 
on  this  theory.  Defendant,  whether  at  the 
invitation  of  plaintiff  or  of  Dr.  BJelland,  as- 
sociated himself  with  the  latter  and  took  an 
active  part  in  the  operation.  In  thus  under- 
taking to  act,  he  owed  to  plaintiff  the  duty  of 
performing  the  operation  with  the  reasonable 
care  and  skill  which  ordinary  surgeons  use 
under  such  circumstances.  It  is  not  charged 
that  there  was  any  lack  of  skUl.  The  evi- 
dence aU  points  to  want  of  care.  The  law 
requires  reasonable  care.  But  this  care  must 
be  proportionate  to  the  risks  to  be  apprehend- 
ed and  guarded  against  "The  degree  of  care 
must  be  commensurate  with  •  •  •  the 
circumstances  under  which"  the  transaction 
is  had,  "the  seriousness  of  the"  undertaking, 
and  the  "dangers  to  be  anticipated.  •  •  • 
Reasonable  care  may  thus  under  certain  cir- 
cumstances and  conditions  be  the  highest  de- 
gree of  care."  Wlita  v.  Interstate  Iron  Co., 
103  Minn.  303,  116  N.  W.  169,  16  L.  R.  A.  (N. 
SO  128. 

The  court  charged  the  Jury  that: 

"If  the  defendant  in  this  case  had  a  part  in 
that  operation,  it  was  necessary  for  bim  to  use 
on  that  occasion  ordinary  care  under  the  cir- 
cumstances of  the  case ;  ouch  care  as  the  ordi- 
nary physician  would  give  in  the  performance 
of  that  operation,  and  it  was  the  duty  of  the 
defendant  to  see  to  it  that  the  sponges  were  re- 


^S9For  ether  ewei  see  same  tople  and  KHT-NUHB&R  In  all  Key-Numbered  Digests  and  Indexes 

Digitized  by  VjOOQIC 


mna.) 


TBYON  T.  TOWN  OF  MOYIill 


SOT 


moved  that  were  olaced  in  the  body  of  the  plain- 
tiff on  that  occasion.  I  say,  see  to  it.  By  this 
I  mean  that  he  should  nse  ordinary  precaution 
and  care  that  they  were  so  removed  on  tliat  oc- 
casion, and  the  leaving  of  the  matter  to  the 
nnrses  at  the  time  in  question,  whether  or  not 
that  was  such  ordinary  care  as  should  have 
been  used  by  Mm,  I  leave  for  yon  to  determine 
from  all  the  circumstances  and  snrroundings  of 
this  case;  I  would  say  to  you,  that  in  addition 
to  the  fact  of  having  left  the  count  to  the  nurs- 
es, it  was  his  duty  to  take  ordinary  care  him- 
self to  see  that  the  sponges  were  removed  from 
her  person  which  had  been  placed  in  her.  It 
wonfd  not  be  a  defense  to  the  defendant  in  this 
case  that  he  simply  turned  over  this  duty  of 
seeing  to  It  that  the  sponges  were  removed  to 
some  one  else ;  it  would  be  his  duty  to  see  to  it 
himself,  and  the  fact  that  they  had  nurses  there 
for  this  purpose,  and  that  they  did  this,  should 
be  taken  into  consideration  by  you  in  passing 
upon  the  question  of  whether  or  not  ordinary 
care  was  used  on  the  occasion  in  question." 

The  foregoing  charge  Is  certainly  as  fa- 
vorable as  the  defendant  could  ask  on  the  is- 
sues therein  presented.  The  conrt  left  to  the 
Jury  the  guestlcm,  whether  or  not  the  things 
that  were  done  in  accordance  with  the  custom 
evidenced  ordinary  care,  and  the  Jury  was 
Instmcted  that  all  these  matters  shoi^ld  be 
taken  into  consideration.  We  cannot  say  that 
on  this  branch  of  the  case  any  Injury  was 
done  to  the  defendant 

It  Is  insisted  that  defendant  and  Dr.  BJel- 
land  followed  the  usual  practice  of  sur- 
geons In  leaving  the  count  of  the  sponges  to 
the  nurses,  and  that  such  was  the  general 
practice  among  good  surgeons  up  to  the  pe- 
riod when  the  operation  was  performed,  and 
that  good  surgeons  at  the  time  of  the  trial 
still  followed  that  custom.  Evidence  of  these 
facts  was  proper  under  the  circumstances, 
but  we  do  not  think  that  It  was  conclusive 
upon  the  court  or  the  Jury.  "General  custom 
is  not  OS  a  matter  of  law  in  Itself  due  care." 
Wabash  Railway  Co.  v.  McDaniels,  107  U. 
S.  464,  2  Sup.  Ct  932,  27  L.  Ed.  605.  "What 
nsnally  la  done  may  be  evidence  of  what  ought 
to  be  done,  but  what  ought  to  be  done  is  fixed 
by  a  standard  of  reasonable  prudence,  wheth- 
er it  usually  Is  complied  with  or  not"  Mr. 
Jostioe  Holmes,  In  Texas  &  P.  By.  Go.  v. 
Bdiymer,  189  tr.  8.  468,  23  Sup.  Gt  622,  47 
L.  Bd.  906;  Wiita  v.  Interstate  Iron  Ca, 
supra;  Boos  t.  By.  Co.,  127  Minn.  881,  149 
N.  W.  660. 

It  fdllows  that  having  actively  mgaged  in 
performing  the  operation,  defendant  owed  to 
the  idalntilT  the  duty  of  exercising  reasonable 
caie.  The  question,  what  was  reasonable 
care  under  the  circumstances,  was  properly 
submitted  to  the  Jury  under  Instructions  as 
favorable  as  defendant  was  entitled  to  re- 
quest 

[7]  Other  assignments  of  error  challenge 
certain  mUngs  of  the  trial  conrt  on  the  ad- 
mission of  testimony ;  others  except  to  certain 
portions  of  the  court's  charge  to  the  Jury; 
others  are  aimed  at  the  refusal  of  the  court 
to  give  certain  requested  Ihstructlons ;  still 
oOiers  at  the  granting  of  certain  requests 


made  by  plaintiff.    An  examination  of  the 
record  falls  to  disclose  any  prejudicial  error. 
Order  affirmed. 

TBYON  V.  TOWN  OF  MOYBR  et  al. 

BENSON  HOSPITAL  ASS'N  v.   SAME. 

(Nos.  19346,  19333  [213,  215].) 

(Supreme  Court  of  Minnesota.    June  25,  1915.) 

(Syllahu*  Iv  the  Court.) 

PaTTPEBS    ®=>37    —    BdJEDICAI.    AND    HOSPITAI. 

Sebvices — LiABiunr  of  Relative. 

In  an  action  for  the  reasonable  value  of 
medical  and  hospital  care,  treatment  and  serv- 
ices rendered  to  a  dependent  relative  in  an 
emergency  case,  where  there  is  an  urgent  re- 
quirement for  both  physician's  services  and  hos- 
pital care,  imperative  and  admitting  of  no  de- 
lay, it  is  held  that  plaintiffs  may  recover  from 
a  relative  upon  whom  rests  the  statutory  duty 
to  support  such  dependent  relative  compensation 
for  the  reasonable  value  of  such  services,  even 
though  such  services  were  rendered  without  the 
knowledge  of  the  relative  sought  to  be  charged. 

[Ed.  Note. — For  other  cases,  see  Paupers, 
Cent.  Dig.  {§  144-158;    Dec.  Dig.  (S=»37.] 

Appeal  from  District  Court  Beltrami 
County ;  0.  W.  Stanton,  Judge. 

Actions  by  W.  E.  Tryon  and  by  the  Benson 
Hospital  Association  against  the  Town  of 
Moyer  and  others.  Demurrer  of  defendant 
Ernest  Domfeld  was  sustained,  and  plain- 
tiffs appeal.    Reversed. 

C.  Ifa  Kane,  of  Benson,  for  appellants. 
John  I.  Davis,  of  Benson,  for  respondent 

SCHALLER,  J.  The  above  cases  arise  out 
of  the  same  transaction.  The  one  is  an  ac- 
tion for  the  reasonable  value  of  medical  and 
surgical  services  rendered  to  Bosle  Dornfeld 
by  the  plaintiff,  a  physician  and  surgeon; 
the  other  an  action  for  the  reasonable  value 
of  services  and  care  rendered  to  said  Rosie 
Domfeld  in  its  hospital  by  the  plaintiff,  the 
Benson  Hospital  Association.  The  defendant 
Ernest  Domfeld  demurred  to  the  complaint 
in  each  action.  In  each  case  the  detnurrer 
was  sustained,  and  in  each  case  plaintiff  ap- 
pealed. 

We  adopt  the  following  statement  from  the 
respondent's  brief  in  both  cases: 

"(l)_That  the  town  of  Moyer  operates  under 
what  is  known  as  the  town  system  of  providing 
for  the  poor. 

"(2)  That  on  the  28th  day  of  December, 
1913,  Martin  Domfeld  and  his  wife  and  daugh- 
ter, Rosie  Domfeld,  being  an  only  child,  were 
legal  residents  of  the  town  of  Moyer,  and  that 
the  defendant  Martin  Domfeld  and  wife  and 
daughter,  Rosie,  had  no  means  of  support  and 
were  public  charges  on  the  town  of  Moyer. 

"(3)  That  on  the  28th  day  of  Deiiember,  1913, 
the  said  Rosie  Domfeld  was  seriously  injured, 
and  as  a  result  thereof  was  taken  by  a  physi- 
cian to  a  hospital  at  Benson,  Minn.,  and  there 
received  certain  hospital  aid  and  care. 

"(4)  That  after  the  said  Rosie  Domfeld  was 
at  the  hospital  at  Benson  the  plaintiff  notified 
the  supervisors  of  the  town  of  Moyer  that  she 
was  nnder  their  care,  and  that  the  supervisors 
instructed  the  hospital  to  give  her  care  and  at- 
tention. 

"(5)  That  Ernest  Domfeld,  the  defendant,  is 
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the  prandfather  of  Rosie  DomfeM  and  Is  able, 
finandaUy,  to  respond  for  the  expenses  of  her 
care  and  attendance,  but  that  he  has  refused 
to  pay  therefor." 

The  appellant  contends  that  the  only  ques- 
tion here  Is: 

"Can  a  stranser  who  baa  furnished  support 
or  medical  care  and  treatment  to  an  indigent 
child  recover  from  a  relative  upon  whom  a 
statutory  duty  rests  to  furnish  such  support  and 
care  in  an  action  directly  against  such  tela- 
ttves?" 

Respondent  contends  that  the  qaestton  Is: 
"Can  such  stranger  recover  against  such  rel- 
ative without  giving  notice  to  such  relative  of 
such  support,  without  the  relative  having  notice 
that  such  support  is  being  given,  and  without  any 
fact  from  which  it  can  be  inferred  that  such  rel- 
ative has  either  directly  or  impliedly  agreed  to 
pay  for  such  support  or  service?" 

The  question  presented  by  this  record,  how- 
ever, is  whether  one  who  has  furnished  to 
a  dependent  relative  medical  care  and  treat- 
ment or  hospital  care  and  services .  in  an 
emergency  case,  where  there  is  an  urgent 
requirement  for  both  physician's  services  and 
hospital  care,  imperative  and  admitting  of  no 
delay,  recover  from  a  relative  upon  whom 
rests  the  statutory  duty  to  support  such  de- 
pendent relative  compensation  for  the  rea- 
sonable value  of  such  services,  even  though 
such  services  were  rendered  without  the 
knowledge  of  the  relative  sought  to  be 
diarged. 

The  statute  (section  8067,  G.  S.  1913)  pro- 
vides: 

"Every  poor  person  who  for  any  reason  is  un- 
able to  earn  a  livelihood  shall  be  supported  by 
his  children,  parents,  brothers  and  sisters, 
pandchildren,  or  grandparents;  and  relatives 
having  sufficient  ability  shall  be  called  on  for 
such  support  In  the  order  above  named:  Pro- 
vided, that  a  person  who  becomes  a  pauper 
from  intsmperance  or  other  bad  conduct  shall 
not  be  entitied  to  support  from  any  relative  ex- 
cept parent  or  child.  Every  such  relative  who 
refuses  or  fails  to  support  any  poor  person 
whom  he  is  bound  by  law  to  support,  when  di- 
rected by  the  board  or  council  of  the  county, 
town,  city,  or  village  in  which  such  person  has 
a  settlement,  shall  forfeit  and  pay  to  such 
county,  town,  city,  or  village,  for  the  use  of  the 
poor  thereof,  fifteen  dollars  per  month,  to  be  re- 
oorvered  in  any  court  having  jurisdiction." 

This  statute  imposes  upon  the  relatives 
named  and  In  the  order  named  a  duty  to  sup- 
port their  indigent  relatives.  The  duty  is 
created  by  the  statute,  and  does  not  depend 
upon  contract.  It  is  a  duty  which  devolves 
primarily  upon  the  relatives;  it  cannot  be 
evaded  or  shifted  upon  others.  Manthey  v. 
Schueler,  126  Minn.  87, 147  N.  W.  824.  Cases 
may  arise  in  which  notice  to  the  relative  may 
be  required;  but  we  are  not  dealing  with  such 
a  case. 

It  sufficiently  appears  from  the  complaint 
that  Rosle  Dornfeld  was  very  seriously  in- 
jured; that  she  required  the  promptest  at- 
tention; that  it  was  Imperatively  necessary 
to  operate  Immediately  in  order  to  save  the 
child's  life.  It  appears  that  everything  was 
done  for  the  child  that  conld  have  been  done 
by  defendant  Dornfeld  himself,  and  that  the 


services  rendered  were  reasonably  proper  and 
necessary.  Under  these  clrcumstancs,  it  can- 
not be  successfully  contended  that  the  duty 
rested  upon  either  plaintiff  to  give  notice  to 
the  defendant  Dornfeld  before  doing  that 
which  It  was  imperatively  necessary  should 
be  done  in  order  to  save  the  child's  life. 

In  the,  case  of  Robblns  v.  Town  of  Homer, 
95  Minn.  201,  103  N.  W.  1023,  it  was  lield 
that,  where  a  poor  i)erson  suffers  from  an 
accident  which  requires  the  immediate  atten- 
tion of  a  surgeon  who  renders  the  services, 
the  surgeon  may  recover  reasonable  compeu- 
satlon  from  the  town  which  has  the  care  and 
support  of  the  poor  therein,  although  the 
surgeon  had  not  been  requested  by  the  au- 
thorities to  attend  the  patient. 

•<•  •  •  It  does  not  seem  just  or  consistent 
with  sound  public  policy  that  the  duty  should 
not  be  performed  at  all,  nor  can  it  be  said  that 
the  unfortonate  pauper  who  has  met  with  an 
accident  requiring  instant  succor  is  to  be  rem- 
ediless. The  county  or  town  must  provide  for 
him  as  soon  as  may  be.  To  decline  this  man- 
date of  humanity  and  duty  willfully  by  those 
upon  whom  it  is  imposed  would  subject  such 
officials  to  prosecution  fair  misconduct  in  office." 

It  was  there  held  that,  where  the  necessity 
for  the  surgeon's  services  was  urgent,  im- 
perative, and  admitting  of  no  delay,  the  town 
was  liable  for  services  rendered  by  the  phy- 
sician, even  though  no  previous  request  was 
alleged  or  shown.  This  doctrine  was  adher- 
ed to  in  the  same  case  of  Robbins  v.  Town  of 
Homer,  100  Minn.  547,  110  N.  W.  1134. 

We  do  not  think  that  the  question  a»  to 
whether  or  not  a  legal  duty  is  cast  on  the 
relatives  who  are  able  to  do  so  to  support 
their  indigent  relatives  is  open  to  question 
in  this  state.  Manthey  v.  Schueler,  supra. 
There  was  a  legal  duty  on  the  part  of  defend- 
ant Dornfeld  to  support  and  care  for  his 
granddaughter.  An  emergency  arose.  The 
necessity  for  medical,  surgical,  and  hospital 
services  was  Inmiediate,  urgent,  and  impera- 
tive. Plaintiffs  having  performed  the  serv- 
ices, it  follows  that  the  defendant  Dornfeld 
Is  primarily  llaUe  to  pay  for  the  reasonable 
value  of  such  services,  at  least  until  such 
time  as  he  himself  could  act  in  the  premises. 
The  complaint  In  botb  cases  states  a  cause 
of  action  against  the  defendant  Dornfeld. 
'  The  orders  sustaining  the  demurrer  in  both 
cases  must  be  reversed. 


HOLMES  V.  WILKES  et  al.    (No.  19215 1135].) 
(Supreme  Court  of  Minnesota.    June  25.  1915.) 

(Bvllabut  by  tha  OourtJ 

L  Fbadd    <S='12— Actionablk    PaAtm— Salk 

0¥   COBFOKATB   STOOK. 

A  vendor,  who  induces  the  purchase  of  cot- 
porate  stock  by  promising  the  vendee  a  salaried 
position  with  the  corporation,  knowing  that  the 
vendee  will  not  be  accepted  for  such  position, 
and  not  intending  tfaat  bis  representation  will 
be  made  good,  is  guilty  of  actionable  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  14;    Dec  Dig.  <S=»12.] 
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2.  Fbattd  «S358--Sau  or  Cobpobavb  Stook— 
Fbacduixnt  Bbpkssbntatiohs— Suitioieh- 

CT    or    EVIDKNCE. 

Evidence  held,  sufficient  to  sustain  a  find- 
ing that  the  plaintiff,  to  induce  a  purchase  of 
corporate  stock  by  one  of  the  defendants,  made 
roch  a  representation. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  iS  55-59;   Dec.  Dig.  <S=>58.] 
8.  ExcBANoi:  or  Pbopebty  ®=»5— Rescission 

FOB  Fbadd — Kestobation  of  Pbopebtt. 
The  plaintiff  having  by  fraudulent  repre- 
Mntations  induced  an  excbaiige  of  stock  owned 
by  him  for  lands  owned  by  the  defendant,  the 
Btock  by  agreement  of  the  plaintiff  and  the  de- 
fendant being  afterwards  temporarily  pledged 
for  a  debt  primarily  that  of  the  plaintiff,  and 
having  been  sold  by  the  pledgee  to  pay  the  debt 
through  the  fraud  of  the  plaintiff,  he  cannot 
complain  tliat  the  stock  was  not  restored  to  him 
npon  a  rescission  of  the  exchange  by  the  defend- 
ant. 

[Bd.  Note.— For  other  cases,  see  Exchange  of 
Property.  Cent.  Dig.  $8  6.  6,  S-IO;    Dec.  Dig. 

Appeal  from  District  Court,  MlUe  Lacs 
County;  WlUiaui  U  Parsons,  Judge. 

Action  by  E.  M.  Holmes  against  A.  O. 
Wilkes  and  others.  From  doilal  of  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Layboum  &  Lucas,  of  Minneapolis,  for  ap- 
pellant B.  L.  McMillan  and  Charles  Keith, 
both  of  Princeton,  for  respondents. 

DIBBLL,  C.  This  action  was  brought  by 
the  plaintlfl  against  the  defendants  A.  C. 
Wilkes,  and  his  wife,  Josephine  Wilkes,  and 
William  C.  Doane,  and  his  wifo,  Essie  P. 
Doane,  to  determine  adverse  claims  to  120 
acres  in  Mllle  Lacs  county.  The  Market 
State  Bank,  which  had  an  apparent  mortgage 
on  the  lands,  and  Paul  F.  Ochu,  its  cashier, 
were  afterwards  made  defendants  on  appli- 
cation of  the  other  defendants.  There  were 
findings  for  the  defendants ;  and  the  conclu- 
sions of  law  directed  the  cancellation  of  a 
deed  to  the  plaintiff,  hereinafter  mentioned, 
the  cancellation  of  an  agreement  for  the  ex- 
change of  the  lands  for  corporate  stock,  and 
the  cancellation  of  the  mortgage  held  by  the 
Market  Bank.  Plaintlfl  appeals  from  the  or- 
der denying  his  motion  for  a  new  trial. 

[1]  1.  It  Is  the  law  of  this  state  that  a 
rendor,  who  induces  the  purchase  of  his  prop- 
erty by  false  representations,  though  prom- 
issory in  nature,  at  the  time  not  intending  to 
perform  them,  and  not  Intending  that  his 
representations  will  be  made  good,  is  guilty 
of  actionable  fraud.  McElrath  v.  Electric  In- 
vestments Co.,  114  Minn.  358,  131  N.  W.  380, 
and  cases  cited;  Olson  v.  Smith,  116  Minn. 
430,  134  N.  W.  117. 

[2]  2.  A  Question  of  some  difficulty  is 
whether  the  evidence  in  the  case  at  bar 
presents  a  state  of  facts  Justifying  the  appli- 
cation of  the  rule  of  law  stated. 

In  August,  1913,  the  plaintiff  and  the  de- 
fendant Wilkes  entered  into  negotiations  for 
the  exchange  of  the  lands  Involved  for  shares 
of  stock  In  the  Quaker  Creamery  Company. 
The  court  finds  that  for  the  purpose  of  In- 


ducing defendant  Wilkes  to  make  such  ex- 
change the  plaintiff  represented  that  he  held 
a  position  with  the  company  at  a  salary 
of  $1,500,  which  in  fact  he  had;  that  be 
would,  as  a  part  of  the  transaction,  secure 
to  Wilkes  a  position  at  the  same  salary, 
going  so  far  as  to  say  that  the  position  had 
been  secured;  that  the  position  was  not 
secured ;  that  the  plaintiff  knew  at  all  times 
that  he  could  not  secure  it  for  Wilkes ;  that 
he  did  not  intend  to  do  so;  and  that  such 
representations  were  falsely  and  fraudulent- 
ly made  for  the  purpose  of  effecting  the  ex- 
change and  that  Wilkes  was  induced  thereby 
to  make  It 

We  have  examined  the  evidence  in  sui>- 
port  of  the  findings  recited.  It  is  not  entire- 
ly satisfactory.  The  trial  court  did  not  find 
it  so ;  but  it  was  of  the  opinion  that  fraud 
was  fairly  proved  and  we  accept  its  finding. 
It  said: 

"While  the  testimony  of  defendant  A.  C. 
Wilkes  is  in  some  respects  indefinite  and  un- 
satisfactory I  cannot  escape  the  conclusion  up- 
on the  whole  record  that  plaintiffs  part  in 
the  transaction  was  attended  with  fraud  and 
overreaching  throughout. 

"It  is  apparent  that  Wilkes  expected  the  posi- 
tion with  the  Creamery  Company  as  a  part  of 
the  trade  and  that  Holmes  understood  that 
he  expected  it  It  is  also  fairly  clear  that 
Holmes  did  not'  make  the  promise  in  good  faith 
and  that  he  had  no  intention  of  fulfilling  it. 
He  must  have  known  that  Wilkes  could  not  fill 
such  position  satisfactorily  and  would  not  be 
accepted  by  the  company.  Holmes  was  the  sec- 
retary and  manager.  His  representations  can- 
not be  treated  as  a  mere  promise  or  conjecture 
as  to  something  which  was  to  occur  in  the  fu- 
ture. They  were  intended  to  create  in  Wilkes 
the  belief  that  it  was,  aa  a  fact,  Holmes'  pres- 
ent intention  to  secure  the  position  for  Wilkes." 

[3]  3.  In  making  the  trade  the  Mllle  Lacs 
county  farm  was  put  in  at  $10,000,  less  a 
mortgage  of  $1,000  to  be  cared  for  by  Holmes, 
a  net  sum  of  $9,000,  and  the  stock  at  $9,000, 
Its  face  value.  This  stock  of  $9,000  was 
in  the  Security  Bank  at  Minneapolis  subject 
to  a  lien  of  $3,500  for  a  debt  owed  by  Holmes. 
There  was  some  difficulty  in  carrying  out  the 
details  of  the  exchange.  Neither  party  had 
ready  money.  Finally  it  was  arranged  in 
thhs  way:  Wilkes  gave  his  note  for  $3,600 
to  the  Market  Bank.  This  was  to  be  the  ob- 
ligation of  Holmes,  but  he  had  borrowed  to 
his  capacity  there.  The  $9,000  block  of  stock 
was  to  stand  as  collateral  to  it.  With  the 
$3,500  obtained  Holmes  released  his  block  of 
stock  in  the  Security  Bank,  and  the  stock, 
or  rather  stock  in' another  company  substi- 
tuted by  consent  then  belonging  to  Wilkes, 
by  agreement  of  Holmes  and  Wilkes,  stood 
as  collateral  to  the  $3,500  note  in  the  Market 
Bank.    Holmes  was  a  party  to  the  note. 

The  Mille  Lacs  county  farm  was  subject 
to  a  $1,000  mortgage.  Wilkes  made  a  deed 
of  it  to  Holmes,  dated  September  2,  1913,  and 
placed  It  in  escrow  with  one  Piper  to  be  de- 
livered to  Holmes  npon  the  delivery  to  him  of 
the  $3,500  note  canceled,  and  a  satisfaction 
of  the  $1,000  mortgage.    It  was  intended  in 
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a  general  way  that  Holmes  would  borrow  ^,- 
500  on  the  land,  use  $1,000  in  discharging  the 
first  mortgage,  and  $3,500  In  paying  the  $3,- 
500  note,  and  tliis  would  complete  the  trans- 
action, leaving  Hcdmes  with  the  deed  to  the 
farm  and  WUkes  with  Utle  to  the  $9,000 
block  of  stock.  This  was  not,  however,  done. 
The  $3,500  note  was  renewed  from  time  to 
time  for  a  few  days  at  a  time:  Holmes  and 
the  bank,  as  found  by  the  court,  contriving 
together  and  intending  to  defraud  Wilkes, 
sold  the  $9,000  stock  collateral  to  the  $3,600 
note  for  Just  the  amount  due  on  the  note, 
thus  paying  it  The  canceled  note  was  then 
presented  to  Piper,  the  man  holding  the  deed 
in  escrow,  and  he  delivered  the  deed  to 
Holmes,  who  recorded  it  on  November  24, 
1913.  The  $1,000  mortgage  was  not  satisfled. 
Holmes  got  possession  of  the  deed  wrongful- 
ly. This  is  the  deed  under  which  he  claims. 
After  trouble  came,  the  defendants  Wilkes, 
by  a  deed  dated  and  recorded  on  November  3, 
1913,  deeded  the  farm  to  the  defendant 
Doane.  Holmes  having  procured  the  sale  of 
the  stock  traded  to  Wilkes  the  latter  was  not 
obliged  to  restore  It  as  a  condition  to  relief. 
It  was  collateral  to  Holmes'  debt  He  having 
wrongfully  procured  its  sale  for  the  payment 
of  his  own  debt,  and  so  that  he  might  get 
possession  of  the  deed  then  in  escrow,  can- 
not complain  If  judgment  of  rescission  goes 
against  him  without  restoration. 

We  have  examined  all  other  points  made 
In  the  briefs;  but  what  we  have  said  nec- 
essarily disposes  of  the  case. 

Order  affirmed. 


ZETTLI  T.  FOOT,  SCHULZB  8c  CO, 
(No,  192581177].) 

(Supreme  Court  of  Minnesota.    June  25,  1915.) 

(BvlUihu*  hy  ike  Court.) 

Appeal  and  Bbbob  €=31003— Review— Veb- 

DicT>— Evidence. 

In  an  action  for  pergonal  injuries,  caused 
by  the  alleged  neRligence  of  defendant,  it  is 
held  that  the  verdict  for  defendant  is  not  so 
clearly  or  manifestly  against  the  evidence  as  to 
justify  this  court,  within  the  rule  of  Hicks  v. 
Stone,  13  Minn.  434  (GU.  398),  in  reversing  the 
order  of  the  trial  court  in  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3938-3943;  Dec.  Dig.  «=» 

i<m.i 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Hascal  R.  Brill,  Judge. 

Action  by  Antone  Zeull,  as  father,  etc., 
against  Foot,  Schulze  &  Co.  From  denial 
of  new  trial,  plaintiff  appeals.    Afilrmed. 

J.  W.  Wlilte  and  J.  B.  Gregory,  both  of  St 
Paul,  for  appellant  Braceleu  &  Cronin,  of 
MlnneapoUs,  for  respondent 

BROWN,  C.  J.  Action  for  personal  in- 
jorles,  in  which  defendant  had  a  verdict 
and  plaintiff  appealed  from  an  order  denying 
a  new  trial. 


Defendant  Is  a  oorporatloii,  and,  amons 
other  things.  Is  engaged  in  the  manufactoie 
of  boots  and  shoes  at  the  dty  of  St  Paul 
Plaintiff,  a  young  man  17  years  of  age,  was 
In  its  employ,  and  at  the  time  of  the  injury 
complained  of  was  operating  a  machine  used 
by  defendant  for  stamping  and  cutting  into 
shape  for  use  shoe  patterns  or  parts  thereof. 
The  machine  is  operated  by  hand.  It  con- 
sists of  a  hammer,  in  which  dies  are  set, 
and,  when  strips  of  leather  are  laid  ander> 
neath  the  same,  by  pulling  a  lever  the  ham- 
mer is  caused  to  fall,  and  the  knives  in  the 
die  cut  out  the  desired  pattern.  The  claim 
of  plaintiff  on  the  trial  was  that  the  lever 
by  which  the  hammer  was  operated  was  de- 
fective and  out  of  repair,  by  reason  of  which 
the  hammer  fell  while  plaintiff  was  adjust- 
ing a  piece  of  leather  thereunder,  injuring 
the  third  finger  of  his  right  hand  to  such  an 
extent  as  to  require  the  amputation  thereof 
at  the  first  joint.  It  was  also  alleged  In  the 
complaint  and  urged  on  the  trial  that  plain- 
tiff was  Inexperienced  In  this  class  of  work, 
and  that  defendant  negligently  failed  to 
warn  and  Instruct  him  In  reference  to  the 
dangers  Incident  thereto.  Both  issues  were 
submitted  to  the  jury,  and  the  verdict  was 
adverse  to  plaintiff  on  each. 

The  sole  ground  on  which  plaintiff  pros- 
ecutes this  appeal  is  that  the  trial  court 
erred  In  not  granting  a  new  trial  because,  as 
be  claims,  the  verdict  is  clearly  against  the 
evidence. 

We  have  examined  the  record  with  care, 
and  reach  the  conclusion  that  the  order 
must  be  affirmed.  The  evidence  offered 
for  the  purpose  of  showing  that  the  ma- 
chine was  defective  or  out  of  repair.  If  not 
wholly  Insufficient  to  establish  tl^e  fact,  at 
least  presented  a  question  for  the  Jury,  and 
we  discover  no  reason  for  interfering  with 
their  conclusion.  The  other  Issue  was  also 
one  of  fact,  and  the  evidence  In  support  of 
plaintiff's  contention  is  not  so  manifestly 
against  the  verdict  as  to  Justify  a  reversal 
of  the  order  of  the  court  below.  The  case  as 
to  both  Issues  comes  clearly  within  the  rule 
of  Hicks  V.  Stone,  13  Mhm.  434  (OIL 

Order  affirmed. 


McOAUGHEY  et  aL  v.  WIMON. 
(No.  19288  [191].) 

(Supreme  Court  of  Minnesota.    June  25,  1916.> 

(Byllahui  by  the  Court.) 

1.  PrSADINO  ®=»422— BlIX  OF  PABTTCIXLAXa— 

Objection— Exclusion  of  Bvidkrcb. 

Under  Rev.  Laws  1905,  f  4161  (Gen.  St 
1913,  §  7777),  evidence  will  not  be  excluded  be- 
cause a  bill  of  particulars  is  verified  by  coun- 
sel instead  of  the  party ;  it  having  been  return- 
ed with  only  a  general  objection,  and  the  de- 
fect, if  any,  being  subject  to  remedy. 

[Ed.    Note.— For  other   cases,   see    Pleadincr 
Cent  Dig.  §{  1414-1417;   Dec.  Dig.  «=»422.] 
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2.  AnoBNKT  Ain>  Ctmrr  «s>72  —  Oonibact 

OF   ElIPU>TiaNT— SKBTICC— SUFnOBHCT   OF 
BVIDBNOB. 

The  evidence  Bustains  the  finding  that  the 
plaJntiSa  performed  legal  services  for  the  de- 
fendant, under  a  contract  of  emploTment. 

[EA.  Note.^For  other  cases,  see  Attorney  and 
CUent,  Cent.  Dig.  H  102-104;  Dec.  Dig.  i^=>72.] 

3.  ArroBNKY  and  Client  i3=>148  —  Contin- 
gent Pee— Excessive  Verdict. 

The  verdict  is  not  excessive. 
[E^  Note.— Foe  other  cases,  see  Attorney  and 
aient,  Cent  Die.  U  862.  353 ;    Dec.  Dig.  «s> 
14&] 

Appeal  from  District  Court,  Dodge  Coun- 
ty;  Arthur  B.  Childress,  Judge. 

Action  by  J.  J.  McCaugbey  and  others 
against  Anna  U  Wilson.  From  an  order 
denying  alternative  motion  for  judgment  or 
new  trial,  defendant  appeals.    Affirmed. 

Henry  Deutscb,  of  Minneapolis  (Chas.  O. 
Laybontn,  of  Minneapolis,  of  coonsel),  tor 
apitellant.  Edgerton  &  Dobs,  of  St.  Paul 
(Chas.  M.  Start,  of  St  Paul,  of  counsel),  for 
respondents. 


IUBMAj,  C.  Action  to  recover  for  legal 
senrlces  rendered  by  the  plaintiffs  to  the  de- 
fendant There  was  a  verdict  for  the  plalu- 
tlfCs.  The  defendant  appeals  from  the  order 
denying  her  alternative  motion  for  judgment 
or  for  a  new  trlaL 

[1]  1.  In  response  to  a  demand  made  short- 
ly before  the  trial,  the  plaintiffs  furnished 
a  bill  of  partlcnlars  verified  by  their  attor- 
ney. It  was  returned  upon  the  ground  that 
it  did  not  comply  with  the  statute.  At  the 
trial  def«idant  objected  to  the  reception  of 
evldenoe  because  of  the  failure  to  file  a  prop- 
erly verified  account  The  statute  requires  a 
party,  upon  due  demand,  to  furnish  an  ac- 
oonnt  "verified  by  the  affidavit  of  himself, 
or  of  some  person  having  knowledge  thereof, 
as  in  the  case  of  a  pleading."  Rev.  Laws 
1905,  i  4151,  Gen.  St  1913,  S  7777.  Conced- 
ing that  there  was  a  defect  of  substance  in 
the  account  because  of  the  manner  of  verifi- 
cation. It  was  not  a  case  for  the  exclusion 
of  evidence.  No  specific  objection  was  made 
to  the  account  at  the  time.  If  the  defendant 
wanted  a  verification  by  a  party  and  was 
entitled  to  it,  there  was  an  appropriate  rem- 
edy.    See  Dunnell,  Dig.  g  7645. 

[2]  2.  The  plalntltTs  are  practicing  attor- 
neys. In  1904,  according  to  their  claim,  the 
plaintiff  McCaugbey  was  employed  by  the  de- 
fendant, then  Mrs.  Sllngerland,  to  look  after 
her  affairs,  and  to  advise  with  her  concern- 
ing an  antenuptial  agreement  many  years  be- 
fore that  time  entered  Into  between  herself 
and  her  husband.  Afterwards  the  plalntUC 
E^dlson,  who  had  become  professionally  as- 
sociated with  McCaugbey,  was  connected 
with  the  employment 

The  litigation  Involving  this  antenuptial 
agreement  is  reported  In  this  court  in  Slln- 


gerland V.  Sllngerland,  115  Hlnn.  270,  132  N. 
W.  326,  and  100  Minn.  407,  124  N.  W.  10. 

The  plaintiffs  did  not  appear  as  attor- 
neys of  record,  though  it  does  appear  that 
they  were  available  for  such  services  as  were 
required  of  them  at  the  trial.  They  do  not 
claim  that  they  participated  actively  In  the 
trial,  or  that  such  was  the  purpose  of  their 
employment  They  claim  that  they  Investi- 
gated the  law,  did  a  large  amount  of  pre- 
liminary work,  looked  up  values,  and  gave 
such  assistance  as  they  might  Some  of  the 
more  Important  features  of  thdr  claims  are 
corroborated. 

The  case  was  submitted  to  a  Jury,  without 
objections  to  the  charge  of  the  court,  and  It 
rendered  a  verdict  for  the  plaintiff.  The 
trial  court  has  approved  It  and  we  cannot 
see  that  the  evidence  does  not  sustain  a  find- 
ing that  there  was  an  employment 

[3]  3.  The  same  Is  true  as  to  the  amount 
of  the  recovery.  The  verdict  was  for  f5,000. 
Sllngerland  was  a  wealthy  resident  of  the 
southern  part  of  the  state.  The  setting  aside 
of  the  antenuptial  agreement  resulted  in  giv- 
ing the  defendant  something  like  $500,000, 
one-third  of  Slingerland's  estate.  The  plain- 
tiffs claim  that  their  pay  was  contingent 
Unless  the  contemplated  agreement  was  set 
aside,  and  unless  the  defendant  survived 
her  husband,  there  would  be  nothing.  The 
work  was  protracted  over  something  like  six 
or  seven  years.  The  award,  having  the  ap- 
proval of  the  trial  court,  is  sustained  against 
the  claim  that  It  Is  excessive. 

Some  other  matters  are  urged  as  error, 
but  we  do  not  find  anything  substantial  in 
them. 

Order  affirmed. 


STATE  V.  KEEN.    (No.  19284  tl2].) 
(Supreme  Court  of  Minnesota.    June  25,  191fi.) 

(Bvllalui  by  the  Court.) 

Municipal     Cobpobations     ^s>611— Ordi- 
nances—Solicitobs— Ob  Otheb  Establish- 

HENTS. 

In  construing  a  dty  ordinance  "to  regulate 
and  restrain  porters,  runners,  agents  and  solici- 
tors for  boats,  vessels,  stages,  cars,  pablic  hous- 
es or  other  establishments,"  the  role  of  ejnsdem 
generis  applies,  and  the  acts,  upon  proof  of 
which  the  defendant  herein,  the  proprietor  of  a 
small  clothing  store,  was  convicted,  are  held  not 
to  be  within  the  mischief  intended  to  be  pre- 
vented by  the  ordinance. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  S|  1344-1849;  Dec. 
Dig.  «=>611.1 

Appeal  from  Municipal  Court  of  Mhaneap- 
olls;   Chas.  L>.  Smith,  Judge. 

Leon  Kern  was  convicted  of  violating  an 
ordinance  of  the  City  of  Mlimeapolis,  and 
appeals.    Beversed. 

Mead  &  Bryngelson,  of  Minneapolis,  for 
appellant.  C!has.  D.  (Sould  and  John  O'Don- 
nell,  both  of  Minneapolis,  for  the  State. 
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SOHALLER,  J.  Defendant  was  convict- 
ed In  tbe  municipal  court  of  the  city  of 
Minneapolis  of  violating  tlie  provisions  of 
an  ordinance  of  tbat  city  relating  to  "porters, 
runners,  agents  and  solicitors  for  boats,  ves- 
sels, stages,  cars,  public  houses  or  other  es- 
tablishments." The  defendant  on  November 
27,  1014,  was  the  owner  of  a  small  clothing 
and  men's  furnishing  store,  situate  at  No. 
128  Hennepin  avenue  In  the  city  of  Minneap- 
olis. Between  the  hours  of  10  o'clock  a.  m. 
and  noon  of  that  day  tbe  prosecuting  wit- 
ness, one  George  Woessner,  was  waUdng 
down  Hennepin  avenue.  He  passed  slowly 
in  front  of  defendant's  place  of  business,  and 
seemingly  was  examining  the  goods  displayed 
in  defendant's  show  windows.  Defendant 
spoke  to  Woessner,  stopped  blm,  asked  him 
If  he  wished  to  buy  any  goods,  and  told  bun 
that  he  had  "cheap  bargains  to-day."  "Woess- 
ner said  he  did  not  care  to  buy  anything,  but 
defendant  insisted,  so  Woessner  went  into 
tbe  store,  where  the  defendant  showed  him 
an  overcoat  and  solicited  him  to  buy.  Woess- 
ner declined  and  went  out.  Defendant,  when 
he  first  spoke  to  Woessner,  was  standing  on 
the  sidewalk  in  front  of  his  place  of  business, 
about  six  feet  from  the  front  door.  On  proof 
of  these  facts,  defendant  was  convicted  of 
the  olTense  of — 

"willfnlly,  unlawfully,  and  wrongfully,  and  up- 
on a  public  street,  to  wit,  in  front  of  128  Hen- 
nepin avenue,  asking  and  soliciting  this  com- 
plainant to  buy  a  fur  coat  from  that  certain 
store  located  at  No.  128  Hennepin  avenue, 
which  said  store  was  then  and  there  an  estab- 
lishment opsrated  for  tbe  accommodation  of  tiie 
traveling  public  and  for  the  carrying  on  of  a 
lawful  business,  to  wit,  the  sale  of  clothing  and 
other  merchandise,  at  No.  128 .  Hennepin  av- 
enue, said  complainant  being  then  and  there  a 
traveler,  and  he,  the  said  John  Doe,  not  hav- 
ing Uieretofore  obtained  a  license  from  the  city 
of  Minneapolis  so  to  do,  contrary  to  the  provi- 
sions of  an  ordinance  passed  by  the  city  coun- 
cil of  the  city  of  Minneapolis,  and  against  the 
peace  and  dignity  of  the  state  of  Minne- 
sota.   •    •    •" 

The  ordinance,  so  far  as  here  material, 
provides: 

"Porters,   Runners,   Agents  and   Solicitors. 

"An  ordinance  to  regulate  and  restrain  porters, 
runners,  agents  and  solicitors  for  boats,  ves- 
sels, stages,  cars,  public  houses  or  other  estab- 
lislunents  within  the  city  of  Minneapolis. 

"The  city  council  of  the  city  of  Minneapolis 
do  ordain  as  follows: 

"Section  1.  That  no  person  shall,  upon  any 
public  street,  alley  or  public  grounds  within  the 
city  of  Minneapolis,  act  as  porter,  runner,  agent 
or  solicitor  for  any  boat,  vessel,  stage,  car, 
public  house  or  other  establishment  operated  ei- 
ther for  tbe  accommodation  of  the  traveling 
public  or  for  the  carrying  on  of  any  lawful  busi- 
ness, or  in  any  manner,  upon  any  public  street, 
alley  or  public  grounds  witliin  the  city  of  Min- 
neapolis, ask  or  solicit  tbe  patronage  or  custom 
of  any  traveler  or  other  person  for  any  such 
boat,  vessel,  stage,  car,  public  house  or  other 
establishment  without  first  having  obtained  a  li- 
cense BO  to  do. 

"Sec.  2.  Any  person  of  good  moral  character, 
on  application  to  the  city  comptroller,  accom- 
panied with  a  receipt  from  the  city  treasurer 
to  the  effect  that  such  person  has  paid  to  said 
dty  treasurer  the  sum  of  two  hundred  dollars  as 


the  annual  amount  to  be  paid  (or  a  license  to  do 
and  perform  the  business  of  such  porter,  run- 
ner, agent  or  soUcitor,  shall  be  entitled  to  a 
license  for  such  purpose. 

"Sec.  3.  Each  and  every  license  hereafter 
granted  and  issued  under  the  provisions  of  this 
ordinance  shall  expire  on  tbe  first  Monday  of 
May,  next  following  the  granting  and  issuance 
of  the  same,  and  all  such  licenses,  the  applica- 
tion for  which  shall  be  made  after  the  com- 
mencement of  any  license  year,  shall  be  issued 
for  the  period  from  the  date  of  the  application 
therefor  to  the  first  Monday  of  May  next  fol- 
lowing the  issuance  of  the  same  upon  the  pay- 
ment b:r  the  applicant  for  any  such  license  of  a 
proportionate  part  and  amount  of  the  annual  li- 
cense fee  herein  established  and  required  for 
the  same. 

"Sec.  4.  The  owner  or  proprietor  of  any  boat, 
vessel,  stage,  car,  public  house  or  other  estab- 
lishment specified  in  section  1  hereof,  who 
shall  have  obtained  a  license  for  any  porter, 
runner,  agent  or  solicitor  in  his  employ,  may,  at 
his  option,  have  such  license  revoked  and  be 
entitled  to  another  license  for  the  remaining 
portion  of  the  year  for  which  such  license  shall 
nave  originally  been  granted,  without  paying 
an  additional  charge  or  fee  therefor:  Provid- 
ed, that  no  such  license  shall  be  changed  or 
transferred  to  any  other  boat,  vessel,  stage,  car, 
public  house  or  other  establishment  without  an 
order  from  the  mayor  or  the  city  council  for 
that  purpose  first  had  and  obtained. 

"Sec.  6.  That  each  and  every  porter,  runner, 
agent  or  solicitor  for  any  boat,  vessel,  stage,  car, 
public  bouse  or  other  establishment  specified  in 
section  1  hereof,  to  whom  a  license  is  granted  in 
conformity  with  the  requirements  of  this  ordi- 
nance shall  receive  from  the  city  comptroller,  a 
badge,  on  which  shall  be  inscribed  his  number 
and  proper  descriptive  words,  which  badge  shall 
be  worn  by  any  such  licensee  while  engaged  in 
the  occupation  for  which  he  may  be  licensed, 
upon  the  breast  of  his  outside  coat  or  upon  the 
front  of  his  hat  or  cap,  conspicuously  exposed 
so  as  not  to  be  hidden  either  by  design  or  acci- 
dent. 

"Sec  6.  It  shall  I>e  unlawful  for  any  porter, 
runner,  agent  or  solicitor  to  carry  on  Us  busi- 
ness as  such  porter,  runner,  agent  or  soUcitor 
or  to  in  any  manner  act  in  that  capacity,  or  to 
ask  or  solicit  patronage  or  custom  of  any  trav- 
eler or  other  person  for  any  boat,  vessel,  stage, 
car,  public  house  or  other  establishment,  speci- 
fied in  section  1  hereof,  upon  any  of  the  follow- 
ing places  or  streets  in  the  city  of  Minneapolis, 
to  wit: 

"(1)  The  depots  or  stations,  or  depot  or  station 
grounds,  platforms  or  other  buildings  of  any 
railroad  company;  provided  that  nothing  herein 
contained  shall  apply  to  any  ticket  agent  or 
passenger  solicitor  of  any  steam  railway  compa- 
ny acting  as  such  upon  premises  owned  and  ex- 
clusively  occupied  by   such   company. 

"(2)  High  street,  between  Nicollet  avenue  and 
First  avenue  south;  Hennepin  and  Nicollet  av- 
enue, between  Second  street  and  the  Mississippi 
river;  Hennepin  avenue,  between  the  northeast 
line  of  Second  street  and  the  northeast  line  of 
Washington  avenue. 

"(3)  Washington  avenue,  between  Third  av- 
enue south  and  Fifth  avenue  south;  Third  av- 
enue south,  between  Washington  avenue  and 
Second  street. 

"(4)  Washington  avenue,  between  Third  av- 
enue north  and  Fifth  avenue  north. 

"(5)  Washington  avenue,  between  Ninth  av- 
enue south  and  Eleventh  avenue  south. 

"(6)  Washington  avenue,  between  Nicollet  av- 
enue and  Third  avenue  south. 

"(7)  First  avenue  south,  between  Second 
street  and  Washington   avenue. 

"Sec.  7.  No  porter,  runner,  agent  or  soUcitor 
shall  at  any  time  or  place  when  oogaged  in  bii 
employment,  make  any  unusual  noise  or  disturb- 
ance, or  make  use  of  profane,  obscene  oi  bolster- 
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«n8  langnaK*,  or  follow  up,  tench  or  take  hold 
of  any  person,  or  of  any  person's  baggage  with- 
out the  consent  of  such  person  expressly  given, 
or  vex,  or  disturb,  or  interfere  with,  or  harass 
or  annoy  any  person  or  persons  passing  along 
or  in  the  public  streets  of  said  city." 

Several  qnestlons  are  raised  on  tbia  appeal, 
but  it  will  be  necessary  to  discuss  but  one, 
which  la  whether  or  not  the  acts  of  the  de- 
fendant were  within  the  mischief  prohibited 
by  the  ordinance.  Defendant  was  apparently 
conducting  a  lawful  and  useful  business  In 
a  quiet  and  orderly  manner.  The  evidence 
proves  that  he  solicited  tor  tmsiness  on  the 
sidewalk. 

The  ordinance  Is  aimed  at  certain  classes 
of  solictors  and  kinds  of  business.  It  pro- 
tects strangers  and  the  traveling  public  gen- 
erallr  from  such  solicitations  and  solicitors. 
It  does  not  expressly  mention  others,  nor 
does  it  prevent  the  solicitation  of  business 
for  establishments  other  than  those  mention- 
ed In  the  ordinance.  It  expressly  prohibits 
■eliciting  of  buMness  even  by  the  licensed 
iwrters,  runners,  agents,  or  solicitors  at  cer- 
tain places  in  the  city,  such  as  depots  or  sta- 
tions, station  grounds  or  platforms,  or  any 
buildings  of  any  railroad  company.  It  also 
forbids  the  making  of  any  unusual  noise  or 
distnrbance  while  engaged  in  the  business  of 
iwrter,  runner,  agent,  or  solicitor.  It  also 
forbids  the  use  of  profane,  obscene,  or  boister- 
ous language  by  porters,  runners,  agents,  or 
solicitors;  it  forbids  the  following  up  and 
taking  hold  of  any  person  or  any  person's 
baggage;  it  forbids  the  vexing,  interfering, 
or  disturbing  of  any  person  passing  along  or 
In  the  public  streets  by  such  porters,  run- 
ners, agents,  or  solicitors. 

The  acts  proved  against  the  defendant 
herein  are  not  within  the  mischief  intended 
to  be  prevented  by  the  ordinance.  Its  title 
and  its  context  point  to  the  purpose  of  pre- 
venting the  annoyance  of  the  traveling  public 
by  porters,  runners,  agents,  and  solicitors,  re- 
quiring these  persons,  even  though  licensed, 
to  do  and  perfonu  their  business  only  in  such 
manner  and  at  such  places  prescribed  in  the 
ordinance.  We  hold  that  in  this  case  the 
rule  of  ejusdem  generis  applies.  Berg  v. 
Baldwin,  31  Minn.  541,  18  N.  w;  821 ;  State 
T.  Shaw,  39  Minn.  153,  S9  N.  W.  306 ;  Rhone 
V.  Loomis,  74  Minn,  200,  77  N.  W.  31 ;  State 
V.  Chamberlain,  112  Minn.  62,  127  N.  W.  444, 
80  L.  R.  A.  (N.  S.)  385,  21  Ann.  Ca&  679. 

Judgment  rieversed. 


WAGNER  V.  MAGBB.    (No,  19184  [114].) 
(Supreme  Ck>urt  of  Minnesota.    June  25,  1915.) 

(Si/llaiu*  hv  the  Oowrt.) 

X.  Contracts  ©=»97— Pboctjekmekt  bt  E'battd 
— R4.TWICAT10N. 

One  who  lias  been  induced  to  enter  a  con- 
tract, through  fraudulent  representations,  as  to 
who  is  the  other  party  thereto,  or  as  to  tlie 
provisions  of  the  contract,  may  treat  it  as  void. 
But  if,  after  knowledge  of  the  fraud,  he  sues 


the  party  whose  contract  It  purports  to  be,  ob- 
tains judgment  for  damages  tor  a  breach  there- 
of, and  enforces  or  compromises  such  judgment, 
he  thereby  ratifies  and  adopts  the  contract  in 
all  its  terms  as  if  no  fraud  bad  attended  its 
inception. 

lEd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §g  442-448;    Dec.  Dig.  <£=397.] 

2.  CoMTBACTS  ®=>89— Procubement  bt  Fraud 
—Ratitication— Sufficiency  of  Evidence. 
The  finding  that  there  was  no  ratification 
or  afBrmance  of  the  contract,  or  of  the  mortgage 
executed  by  the  defendant  pursuant  to  its  terms, 
is  not  sustained  by  the  evidence.  Nor  is  the 
finding  supported  that  the  premises  constituted 
plaintiff's  homestead  at  the  time  he  and  his 
wife  conveyed  the  same  to  defendant  in  order 
that  she  might  place  the  mortgage  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §g  448-453,  1197-1199,  1799,  1800; 
Dec.  Dig.  «=999.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   Wm.  Louis  Kelly,  Judge. 

Action  by  John  Wagner  against  Harry  0. 
Magee.  From  an  adverse  order,  defendant 
appeals.    Reversed. 

Stringer  &  Seymour,  of  St  Paul,  for  ap- 
peUant  Drill  &  Drill,  of  St  Paul,  for  re- 
spondeat 

HOIiT,  J.  John  Wagner,  the  plaintiff,  liad 
purchased  lot  29  In  block  15  of  Eastville 
Heights  addition  to  St.  Paul  <ya  contract 
He  desired  a  house  thereon,  and  came  in 
contact  with  one  Chaides  T.  Cardigan,  a  real 
estate  dealer.  Cardigan  offlced  with  one  Ed. 
Lofstat,  a  builder.  On  October  10, 1908,  Car- 
digan and  Wagner  entered  Into  some  agree- 
ment, whereby  the  former  was  to  build,  or 
cause  to  be  built,  a  dwelling  house  upon  said 
lot  for  the  sum  of  $1,700;  $100  being  then 
paid  by  Wagner,  and  a  receipt  given  him  by 
Cardigan  stating  the  balance  to  be  11,600. 
It  seems  that  Ed.  Lofstat  was  to  build  the 
house,  and  did  build  it.  The  arrangement 
between  Lofstat  and  Cardigan  Is  not  sbown. 
The  building  progressed  and  plaintiff  made 
payments  until  about  the  middle  of  January, 
1909,  when  it  was  so  far  finished  that  it 
could  be  occupied.  At  that  time  plaintiff 
found  fault  with  the  house.  He  had  not 
fully  paid  for  either  lot  or  bouse.  Money 
was  needed  by  Lofstat  to  pay  for  labor  and 
material.  On  January  21,  1909,  the  parties 
met  in  Cardigan's  otBce  when  a  contract  (Ex- 
hibit A)  was  signed  by  plaintiff  and  wife,  and 
apparently  by  Alice  Lofstat  a  daughter  of 
Ed.  Lofstat,  also  a  deed  from  John  Wagner 
and  wife,  conveying  the  lot  to  AUce  Lofstat. 
The  next  day  this  deed  and  a  deed  from  the 
Urban  Investment  Company,  the  prior  rec- 
ord owner,  to  John  Wagner,  also  dated  Jan- 
uary 21,  1909,  were  placed  on  record.  On 
February  9,  1909,  Alice  Lofstat  executed  a 
mortgage  to  defendant  to  secure  the  payment 
of  $1,000.  This  was  also  recorded,  and  the 
next  month  Alice  Lofstat  conveyed  the  prem- 
ises to  ptaintfff,  subject  to  the  mortgage, 
which  mortgage  he  assumed  and  agreed  to 
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pay.  The  mortgage  was  not  paid  wb&i  due. 
It  was  foreclosed  by  adTertisement  and  de- 
fendant bid  In  the  premises  and  received  the 
sheriff's  certificate.  Plaintiff  brought  this 
action  to  remoTe  the  cloud  cast  upon  his  title 
by  the  mortgage  and  Its  foreclosure.  He  pre- 
vailed, and  defendant  appeals. 

The  complaint  alleged  plaintUTs  ownership 
and  possession  of  the  lot,  and  that,  while  bo 
owned  and  possessed,  the  mortgage  thereon 
was  executed  by  Alice  Lofstat  without  right 
or  authority.  The  record  of  the  mortgage, 
its  foreclosure,  and  the  execution  and  the 
record  of  the  sheriff's  certificate  were  set  out 
It  was  also  averred  that  plaintiff  knew  noth- 
ing of  the  existence  of  the  mortgage  Until 
about  its  due  date;  that  then,  upon  the  ad- 
vice of  his  counsel,  one  Thomas  Novotny,  he 
delayed  this  suit  until  the  defendant  should 
proceed  to  foreclose.  The  answer  admitted 
plaintiff's  ownership  on  Mardi  8, 1909,  subject 
to  defendant's  mortgage,  alleged  that,  short- 
ly before  the  mortgage  was  taken,  plaintiff 
conveyed  the  premises  to  Alice  Lofstat  In  or- 
der that  she  might  pHace  the  mortgage  there- 
on; that  it  was  made  with  the  knowledge 
and  consent  of  plaintiff  and  accepted  by  de- 
fendant In  good  faith;  that  after  it  was 
made  Alice  Lofstat,  the  mortgagor,  conveyed 
the  premises  to  plalntlfC,  subject  to  the  mort- 
gage ;  and  that  plaintiff  assumed  and  agreed 
to  pay  It  The  reply  admitted  the  record  of 
the  deed  from  plaintiff  and  wife  to  Alice 
Lofstat,  and  the  signatures  to  Exhibit  A, 
and  averred  that  these  two  instruments  con- 
stitute the  consent  and  acquiescence  to  mort- 
gage referred  to  in  the  answer,  but  alleged 
there  never  was  any  consideration  for  the 
deed ;  that  plaintiff  had  no  business  dealings 
with  Alice  Lofstat;  that  the  signatures  to 
Exhibit  A  and  to  said  deed  were  obtained 
by  the  fraud  and  trickery  of  Cardigan ;  and 
that  Cardigan  was  then  Alice  Lofstat's  agent, 
but  that  p/lalntlff  was  Ignorant  of  that  fact 
Then  follow  full  allegations  of  a  verbal  agree- 
ment by  Cardigan  to  build  the  house  for 
plaintiff ;  that  after  It  was  built  certain  de- 
fects and  omissions  were  noticed;  that  pay- 
ments had  been  made,  but  not  in  full ;  that 
It  was  then  agreed  that  the  defects  should  be 
remedied;  that  the  bouse  was  to  be  guar- 
anteed for  a  year ;  and  that  plaintiff  should 
make  monthly  itayments.  If  he  could  not 
pay  in  full  shortly,  he  was  to  agree  to  mort- 
gage the  property  and  pay  for  the  house. 
Then  follow  averments  of  fraud  and  misrep- 
resentations by  means  of  which  plaintiff  and 
wife  were  led  to  believe  that  Exhibit  A  con- 
tained this  agreement  and  they  were  thereby 
induced  to  sign  it  The  court  found  the  al- 
legations of  the  complaint  and  reply  true, 
and  those  of  the  answer  untrue,  also  found 
specifically  that  "Jolm  Wagner  has  never 
knowingly,  Intelligently  or  intentionally  or 
legally  ratified  or  assumed  or  promised  to 
pay  the  mortgage  described  in  the  pleadings 
which  was  placed  on  plaintiff's  land  by  the 
Alice  Lofbtat  named  in  the  defendant's  an- 


swer." Other  facts,  not  perhaps  material  to 
state,  were  found  and  to  the  findings  a  mem- 
orandum was  subjoined,  consisting  of  more 
than  ten  printed  pages.  The  findings  state 
that  the  facts  set  out  in  the  memorandum 
constitute  a  part  of  the  findings  as  If  folly 
set  out  therein. 

The  learned  trial  court's  conclusion,  that 
the  fraud  and  misrepresentations  of  Cardi- 
gan and  Lofstat  Induced  plaintiff  and  bis 
wife  to  execute  Exhibit  A  and  the  deed  to 
AUce  Lofstat  finds  support  in  the  evidence, 
although  a  finding  to  the  contrary  might  ap- 
pear more  consistent  with  surrounding  cir- 
cumstances. We  also  concur  in  the  finding 
that  defendant  in  taking  the  mortgage  was 
not  protected  as  an  innocent  good-faith  pur- 
chaser. Plaintiff  was  then  in  possession,  and 
we  must  assume  that  if  defendant  had  in- 
quired of  plaintiff  the  true  situati<Hi,  frcHU 
his  viewpoint  would  have  been  disclosed. 

But  we  are  unable  to  sustain  the  finding, 
at>ove  set  out  that  plaintiff  never  ratified  or 
promised  to  pay  defendant's  mortgage,  or 
the  finding  that  the  averment  in  the  answer 
that  the  mortgage  was  made  with  the  full 
knowledge  and  consent  of  plaintiff  was  un- 
true. Tbe  mortgage  was  placed  upon  the 
property  to  virtue  of  Exhibit  A,  executed  by 
Alice  Lofstat,  plaintiff,  and  his  wife. 

We  pass  by  the  fact  that  when  Bxblblt  A 
and  the  deed  to  Alice  Lofstat  were  executed, 
plaintiff  did  not  rely  upon  tbe  honesty  of 
Cardigan  but  consulted  an  attorney,  who  in- 
serted paragraph  6,  herelnaftei-  set  out,  in 
the  contract  Neither  shall  we  attach  de- 
termining Importance  to  the  fact  that  very 
soon  after  the  mortgage  was  given,  plaintiff 
began  to  exhibit  his  documents  to  several 
reputable  attorneys  and  consult  them  respect- 
ing bis  dealings  with  Cardigan  and  Lofstat 

Bnt  we  come  to  what,  we  believe,  con- 
cludes plaintiff.  In  August,  1911,  he  brought 
an  action  in  the  district  court  of  Ramsey 
county  against  Alice  Lofstat  for  damages  for 
failure  to  carry  out  the  provisions  of  Ex- 
hibit A.  To  the  complaint  therein  was  at- 
tached a  copy  of  the  said  exhibit,  also  a  copy 
of  tbe  deed  from  Lofstat  to  plaintiff,  which 
was  alleged  to  have  been  made  pursuant  to 
the  contract  The  trial  resulted  In  a  Judg- 
ment for  $650  damages  against  AUce  Loflstat 
Tbe  Judgment  was  compromised  and  settled 
by  his  attorney.  In  subsequent  proceedings 
to  set  aside  the  compromise  and  satisfaction 
of  tbe  Judgment,  Mrs.  Wagner  made  an  a£9- 
davlt  supporting  her  husband,  thus  indicat- 
ing that  she  also  had  full  knowledge  of  tbe 
action  and  undoubtedly  consented  to,  and 
was  interested  in,  its  prosecution.  Tbe  com- 
promise was,  in  April,  1916,  after  full  bear 
Ing,  permitted  to  stand;  the  court  being  of 
tbe  opinion  that  plaintiff  bad  ratified  the  set- 
tlement. Upon  this  bearing  plaintiff  was 
represented  by  attorneys  of  high  standing. 

Further,  it  appears  that  plaintiff  paid  in- 
terest on  tbe  mortgage  for  ttiree  years,  and, 
when  it  fell  due,  negotiated  for  and  obtained 
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Crom  defmdant  extension  of  time  for  one 
year,  upon  the  payment  of  $10. 

It  is  true  that  Alice  Lofstat  had  no  per- 
sonal Interest  in  the  natter;  her  name  being 
nsed  for  the  convenience  of  Cardigan  and  her 
father,  Ed.  Ix>fstat  But  that  does  not  alter 
the  situation.  It  Is  plain  that  when  the 
building  was  ready  for  occupancy  there  was 
need  of  money  to  pay  for  the  labor  and  mate- 
rial that  went  into  its  construction.  PlaintifT 
had  then  paid  only  a  part  of  tho  contract 
price  for  the  building,  and,  at  least,  flOO  was 
unpcdd  upon  the  lot  To  raise  the  money 
Cardigan  and  Liof&tat  conceived  the  plan  to 
vest  the  title  in  Alice  Lofstat  so  that  she 
might  place  a  mortgage  thereon,  then  convey 
to  plaintiff  subject  to  the  mortgage.  The 
parties  met,  as  above  stated,  on  January  21, 
1909,  to  arrange  mattera  A  contract  was  to 
be  made.  Plaintiff's  contention  is  that  he 
and  his  wife  were  deceived  as  to  the  ctiarao- 
ter  of  the  Instrument;  that  they  never  sign- 
ed but  one  paper.  Xet  neither  he  nor  his 
wife  denies  that  their  signatures  to  both  the 
contract  and  the  deed  are  genuine.  By  the 
contract  (Exhibit  A)  Alice  Lofstat  sold  and 
agreed  to  convey  to  plaintiff  the  lot  mention- 
ed for  $1,800,  $300  of  which  was  therein  ac- 
knowledged, and  thereafter  |15  was  to  be 
paid  monthly,  with  interest  at  6  per  cent  un- 
til all  was  paid.  There  was  also  a  provision 
for  insurance  of  the  building  at  plaintiff's 
cost  for  Lofstaf s  protection  primarily,  and 
plaintiff's  secondarily.  The  fourth  and  fifth 
paragraphs  of  the  contract,  here  important, 
are: 

"(4)  Said  Lofotat  tball  have  the  right  to  place 
a  first  mortgage  upon  said  property  in  the  sum 
of  $1,000,  and,  when  said  Wagner  shall  have 
paid  all  of  the  purchase  price  of  said  property 
above  any  such  mortgage,  then  said  Wagner 
Bball  be  entitled,  at  his  election,  to  receive  a 
deed  of  said  property  wherein  he  shall  assume 
and  agree  to  pay  audi  mortgage. 

"(5)  The  said  Alice  Lofstat  warrants  the  house 
constructed  on  said  property  to  be  of  good  ma- 
terial and  workmanship,  and  gaarastees  same 
for  one  year  from  date,  reasonable  wear  and 
damage  by  fire  or  the  elements  excepted." 

The  last  line  of  the  contract  reads: 
"$100  to  be  paid  on  or  before  Febrnary  21, 
1909,  to  clear  up  lot" 

It  would  seem  from  this  that  the  last  pay- 
ment of  $100  on  the  purchase  of  the  lot  was 
made  by  Cardigan  and  Lofstat  when,  on  Jan- 
uary 21st  the  deed  was  obtained  from  the 
Urban  Investment  Company,  the  same  to  be 
thereafter  repaid,  thus  making  the  total  to 
be  paid  by  plaintiff  $1,800  Instead  of  $1,700. 

[1]  It  Is  elementary  that  if  one  is  Induced 
by  fraud  and  deceit  to  sign  a  contract  It  is 
of  no  validity  as  to  him.  Be  may  ignore  it 
But  If  he,  with  knowledge  of  the  fraud,  pro- 
ceeds to  enforce  the  beneficial  provisions  of 
the  contract  it  is  thereby  affirmed  in  toto. 
It  becomes  his  valid  contract  the  same  as  if 
the  fraud  and  deceit  had  never  occurred. 
This  holds  good  whether  the  fraud  or  decep- 
tion related  to  the  nature  of  the  contract  or 
to  the  identity  of  the  other  contracting  party, 
or  to  both.    Hence  plaintiff  cannot  come  Into 


court  Insisting  that  he  made  a  contract  wltb 
Alice  Lofstat,  secure  the  enforcement  of  a 
provision  therein  against  her,  and  thereafter 
come  back  and  assert  with  respect  to  another 
provision  in  the  same  contract  that  he  is  not 
bound  thereby  because  of  fraud  tn  entering 
it  or  that  he  made  no  contract  with  Alice 
Lofstat  EJven  a  defrauded  party  may  not 
take  successively  inconsistent  positions.  Ad- 
dison's Law  of  Contracts,  p.  129;  Wheeler  v. 
Dunn,  13  Colo.  428,  22  Pac.  827;  Bowen  t. 
MandevlUe,  95  N.  X.  237. 

"Taking  any  step  to  enforce  the  contract  was 
a  conclu^ve  election  not  to  rescind  it  on  ac- 
count of  anything  known  at  the  time."  Conrow 
V.  LitUe,  115  N.  Y.  387,  22  N.  B.  346,  5  L.  K. 
A.  693. 

"A  contract  cannot  be  repudiated  in  part  and 
affirmed  in  part."  Merrill  v.  Wilson,  66  Mich. 
232,  33  N.  W.  716 ;  Bedier  v.  Beaome,  95  Mich. 
518.  55  N.  W.  306. 

[2]  If  plaintiff  was  deceived,  he  discovered 
the  deception  within  six  months  after  Its  oc- 
currence. He  had  a  duplicate  of  the  contract 
in  his  possession  from  the  time  it  was  made. 
He  exhibited  it  to,  and  consulted  with,  more 
than  one  attorney.  The  contract  Is  simple. 
It  is  Impossible  to  escape  the  conviction  that 
plaintiff  and  his  attorneys  knew  the  terms 
of  that  contract  knew  of  the  existence  of  the 
deed  from  the  Urban  Investment  Company 
to  plaintiff,  of  the  deed  to  Lofstat  of  the 
mortgage  to  d^endant  as  authorized  by  the 
contract,  and  of  the  deed  from  the  latter  to 
plaintiff,  wherein  he  assumed  and  agreed  to 
pay  this  mortgage.  Therefore  it  must  be 
held  that  when  the  action  against  Alice  Lof- 
stat was  begun,  prosecuted  to  Judgment,  and 
the  Judgment  settled,  it  was  done  with  full 
knowledge  by  plaintiff  of  all  the  facts,  and 
of  whatever  fraud  Cardigan  and  the  Lofstats 
had  been  guUty  of  in  the  transaction  up  to 
March  10,  1909.  It  foUows,  as  a  matter  of 
law,  that  the  contract  (Bxhibit  A)  becomes 
binding  in  all  its  terms  upon  plaintiff,  as 
weU  as  upon  Alice  Lofstat  notwithstanding 
plaintiff  was  induced  by  fraud  to  execute  it 
It  is  true  plalntifTs  attorney  has  been  dis- 
barred, but  there  is  nothing  here  to  indicate 
his  incompetency,  or  that  he  was  In  any  man- 
ner disloyal  to  his  Client  until  after  the  Judg- 
ment was  obtained.  We  therefore  see  no  es- 
cape from  the  conclusion  that  plaintiff  with 
open  eyes  ratified  and  accepted  Exhibit  A, 
and,  having  so  done,  he  cannot  now  repudi- 
ate the  mortgage  and  deed  executed  pursu- 
ant thereto. 

But  it  is  said  the  premises  were  the  home- 
stead of  plaintiff,  and  the  deed  thereof  to 
Lofstat  is  void,  since  Mrs.  Wagner's  signa- 
ture thereto  was  obtained  by  fraud.  There- 
fore, it  is  claimed,  no  title  passed  to  Lofstat 
which  she  could  mortgage.  If  the  findings 
include  a  finding  that  the  lot  was  the  home- 
stead on  January  21,  1909,  when  Exhibit  A 
and  the  deeds  mentioned  were  executed,  such 
finding  is  contrary  to  the  evidence  and  cannot 
stand.  Mrs.  Wagner  testified  positively  that 
they  moved  into  the  house  the  next  day. 
Plaintiff  was  uncertain  of  the  date^  bat  tes- 
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tifled  how,  befon  tAgaiag  Dxhlbit  A,  be  came 
to  go  to  Mayor  Lawler's  office  and  consult 
the  attorney  who  inserted  paragraph  5  in  the 
contract,  because  "Cardigan  wanted  me  to 
take  the  house  in  my  own  possession." 
Again:  "He  give  me  the  special  contract  and 
them  receipts;  that  is  all  I  had  before  I 
moved  into  the  house."  The  "special  con- 
tract" could  be  no  other  than  Exhibit  A. 
We  think  there  was  no  warrant  for  a  finding 
that  the  premises  constituted  a  homestead 
when  the  documents  were  executed  on  Jan- 
uary 21st 

In  passing,  It  may  be  stated  that  Bxhibit 
A  was  always  in  the  possession  of  plaintiff, 
or  bis  attorneys.  Cardigan  appears  to  have 
indorsed  thereon  payments  made  up  to  Au- 
gust 11,  1909.  Therefrom  it  appears  that  on 
March  6,  1909,  Cardigan  considered  the  pay- 
ments made  fully  covered  all  due  under  the 
contract,  for  he  indorsed:  "Canceled  &  Paid 
Mar.  5,  1909."  This  left  only  the  mortgage, 
and  that  was  assumed  by  plaintiff  in  the 
deed  of  March  6,  1909,  from  Lofstat  to  him. 
There  is  also  an  indorsement  by  Cardigan 
showing  the  mortgage,  a  payment  thereon  of 
1100  on  March  8,  1909,  and  of  $50  on  August 
11,  1909,  together  with  six  months'  interest 
Plaintiff  also  produced  receipts  showing  some 
of  the  payments  Indorsed  upon  the  contract 
His  testimony  is  rather  uncertain  as  to  what 
payments  were  made.  Upon  this  record  It  is 
extremely  doubtful  whether  plaintiff  will  be 
compelled  to  pay  more  than  the  $1,600  he 
agreed  to  pay  for  the  erection  of  the  house, 
if  this  mortgage  Is  finally  held  valid,  except 
as  to  the  $150  be  paid  to  Cardigan  upon  the 
mortgage  after  March  6, 1909.  Cardigan  was 
not  defendant's  agent,  and  partial  payments 
upon  the  mortgage  are  not  tovoived  In  ibis 
action. 

We  think  there  has  been  eadh.  an  affirm- 
ance of  the  contract  with  Alice  Lofstat  pur- 
suant to  whidi  the  mortgage  was  made  that 
plaintiff  cannot  now  have  it  set  aside. 

The  order  Is  reversed. 


SCOTT  T.  T.  W.  STEVENSON  CO. 
(No.  19140  [116].) 

(Supreme  Court  of  Minnesota.    June  25,  1916.) 

(SylUihut  by  the  Court.) 

1.  rBAUDS,   Statute  of  <&=»90— Parol  Con- 
TBACT  OF  Bale— Pabt  Performance. 

Where  a  parol  contract  is  made  for  the  sale 
of  goods,  a  subsequent  delivery  and  acceptance 
of  a  part  of  the  goods,  under  and  pursuant  to 
the  contract,  satisfied  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  162,  170,  171,  174-179; 
Dec.  Dig.  «=s>90.] 

2.  Contracts  «s»9, 10,  67— Contbaot  to  But 
Goods  —  Vauditt  —  Mutuautt  —  Ckb- 

TAINTT. 

Where  a  manufacturer  made  a  contract 
with  a  wholesale  denier,  having  an  established 
business,  to  supply  him,  at  specified  prices,  with 
such  quantity  of  certain  goods  as  should  be  re- 
quired  for  his  trade  during   the  next  ensuing 


seUing  season,'  and  as  a  part  of  tb»  suae  tzan*- 

action  sold  and  delivered  to  Kim  more  than  $6,- 
000  worth  of  such  goods  to  be  nsed  by  his  trav- 
eling salesmen  as  samples  in  procuring  orders, 
and  in  prior  seasons  had  made  similar  contracts 
with  him  which  had  been  performed  by  both 
parties,  such  contract  is  valid. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  JS  10-40,  345,  352,  353 ;  Dec.  Dig. 
«=»9,  10,  57.] 

3.  Contracts   iS=9312  —  Contbact  to   Seix 
Goods— Bbbaoh. 

The  manufacturer  having  stipulated,  "Pric- 
es guaranteed  to  March  Ist  ,1910,  after  that 
we  are  to  give  thirty  days  notice  before  we  ad- 
vance price,"  his  refusal  to  furnish  goods  in 
January  and  February,  except  at  an  advanced 
price,  was  a  breach  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1279%  ;   Dec.  Dig.  <S=>312.] 

4.  Sales  <S=74— Contract  to  Sell  Good*— 
Change  in  STiPtrLATED  Pbick— Notice. 

The  above  stipulation  did  not  require  him 
to  wait  until  March  1st  before  giving  notice  of 
an  advance  in  price,  and  a  notice  given  in  Jan- 
uary took  effect  immediately  after  Mai;ch  1st 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S§  203-213 ;   Dec.  Dig.  «=>74.] 

6.  Sales  .iS=418  — Breach    of    Contract  — 

Damages  Recoverable. 

The  expense  above  the  contract  price  neces- 
sarily incurred  in  procuring  the  goods,  which,  in 
the  ordinary  course  of  business,  would  have  been 
ordered  from  the  manufacturer  on  or  before 
March  1st  if  he  had  not  repudiated  the  contract 
may  be  recovered  as  damages ;  but  it  was  error 
to  include  in  the  damages  the  increased  cost  of 
goods  which  would  not  have  been  ordered  until 
after  that  date. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  gS  1174-1201 ;   Dec  Dig.  ®=>418.1 
6.  Pleading  ®=>237— Amendment  — Sams  — 

Action  fob  Price. 

The  evidence  that  plaintiff  authorized  and 
ratified  the  contract  is  ample,  and  the  court  did 
not  err  in  amending  the  answer  to  conform  to 
the  facts. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  B03-019;    Dec,  Dig.  <S=>237.] 

Appeal  from  District  Court,  Hennepin 
County;    William  E.  Hale,  Judge. 

Action  by  Max  Scott,  trading  as  the  Wear- 
fine  Company  and  the  Specialty  Pur  Coat 
Company,  against  the  T.  W.  Stevenson  Com- 
pany. From  a  judgment  for  defendant 
plaintlfl  appeals.    Beversed. 

Orr,  Stark  &  Kidder,  of  St  Paul,  for  appel- 
lant Snyder  &  Gale  and  Frank  J.  Morley, 
all  of  Minneapolis,  for  respondent 

TAYLOR,  0.  PlalnUff  is  located  In  the 
city  of  New  York,  and  Is,  and  for  several 
years  has  been,  a  manufacturer  oif  fur-lined 
and  plush-lined  coats.  Defendant  la  located 
in  the  city  of  Minneapolis,  and  is,  and  for 
many  years  has  been,  a  wholesale  dealer  in 
coats,  caps,  gloves,  and  similar  articles,  and 
is  also  engaged  in  manufacturing  such  ar- 
ticles. For  at  least  two  seasons  prior  to  the 
transactions  in  controversy,  defendant  had 
purchased  fur-lined  and  plush-lined  coats 
from  plaintiff  to  resell  to  its  customers  en- 
gaged in  the  retail  trade.  The  business  was 
conducted   in  this  manner:     In   the  fall  of 
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each  jeax,  defendant  purchased  troaa.  plain- 
tiff eiwagb  coata  aC  the  several  different 
sorts  to  supply  each  of  Its  traveling  salee- 
mea  with  one  of  each  sort  for  use  as  a  sam^ 
pie.  Thereafter  the  salesmen  exhibited  these 
samples  to  the  retail  dealers  and  took  orders 
from  them  for  like  coats,  and  defendant,  from 
time  to  time,  ordered  from  plaintiff  the  num- 
ber required  to  fill  the  orders  sq  obtained. 

On  November  2,  1909,  plaintiff's  representa- 
tive  visited  defendant  at  its  place  of  business 
in  Minneapolis  and  made  a  parol  oontntct  to 
famish  defendant  with  coats  for  the  fol'- 
lowing  season,  and  took  an  order  signed  by 
defendant  for  15  each  of  19  different  grades 
and  styles  of  coats  to  be  delivered  not  later 
than  December  10th,  for  use  as  samples.  The 
several  grades  and  styles  were  designated  in 
the  order  by  numbers  and  the  price  to  be  paid 
for  each  coat  was  specified  therein.  A.t  the 
bottom  of  the  order  plaintiff's  representative 
indorsed  and  signed  the  following: 

"Prices  guaranteed  to  March  Ist,  1910,  after 
that  we  are  to  give  thirty  days  notice  before  we 
advance  price. 

"Specialty  Fnr  Coat  Co., 

"Jacob  Marqnia." 

This  order  was  made  in  duplicate  and  one 
copy  was  retained  by  defendant  and  the  oth- 
er forwarded  to  plaintiff.  Defendant  had  17 
traveling  salesmen,  and  on  November  30th 
wrote  plaintiff  as  follows: 

"On  all  of  our  sample  line  which  we  ordered 
fifteen  coats  each,  we  would  ask  yon  to  kindly 
make  seventeen  coats  each  instead.    Kindly  ac- 
knowledge receipt  and  greatly  oblige. 
"Xours  tmly, 
"Patterson  A  Stevenson  Company. 

"Per  W.  C.  S." 

To  which  plaintiff  replied  as  follows: 
"Complying  with  the  request  contained  in  yonr 
fkvor  of  the  SOth  ult.  we  have  changed  yonr 
order  on  samples  wherever  the  same  reads  15 
coats  to  read  as  17  ooata.  Trusting  to  be  able 
to  forward  them  to  you  with  the  least  possible 
delay,  we  are 

"Tonrs  tmly,      Specialty  Pur  Coat  Co." 

These  sample  coats  were  manufactured  and 
delivered  and  defendant  placed  them  in  the 
hands  of  Its  traveling  salesmen,  who  pro- 
ceeded to  take  orders  for  like  coats  from 
retail  dealers.  By  letter  dated  January  12, 
1910,  plaintiff  notified  defendant  that  "prices 
on  all  fur  coats  have  been  advanced,  and  in 
conformity  with  this  advance  we  have  raised 
the  prices  on  your  various  numbers  as  fol- 
lows," giving  a  list  of  prices.  On  January 
14th  defendant  replied,  calling  attention  to 
the  original  order  and  the  stipulation  as  to 
prices  therein,  and  insisted  that  it  was  en- 
titled to  purchase  at  such  prices.  On  Feb- 
ruary 2,  1910,  defendant  mailed  plaintiff  an 
order  tor  480  coats  at  the  prices  stated  in 
the  original  order.  Plaintiff  refused  to  fill 
tUs  order  at  such  prices,  and  so  notified  de- 
tmdant  on  February  6th.  Defendant  refused 
to  pay  the  advanced  prices  and  proceeded  to 
manufacture  the  coats  Itself.  The  purchase 
price  for  the  coats  shipped  under  the  original 
order  amonnted  to  the  sum  of  $6,365.70,  of 
which  deifesdant  had  paid  the  sum  of  H»- 


668.20-before  plaintiff  refused  to  fill  tbe  ord«r 

of  February  2d,  leaving  a  balance  due  of  $1,- 
787.50l  Defendant  refused  to  pay  this  bal- 
ance and  plaintiff  sued  therefor.  Defend- 
ant admitted  that  this  amount  was  due  plain- 
tiff but  interposed  a  counterclaim  for  dam- 
ages in  the  sum  of  $3,865.49  for  breach  of  the 
contract  By  consent  the  cause  was  tried 
before  the  court  without  a  Jury.  The  court 
found  that  defendant  was  entitled  to  damag- 
es in  the  sum  of  $2,825.49,  deducted  the  $1,- 
787.50  due  plaintiff  from  this  amount,  and 
rendered  Judgment  in  favor  of  defendant  for 
the  balance  of  $1,037.99  and  interest  thereon. 
Plaintiff  appealed  from  the  Judgment 

The  court  made  quite  extended  findings  of 
fact  and  among  other  things  found  as  fol- 
lows: 

"That  on  or  about  the  2d  day  of  November, 
A.  D.  1909,  plaintiff  and  defendant  made  and 
entered  into  a  certain  contract,  whereby  plain- 
tiff agreed  to  manufacture  for  and  sell  to  de- 
fendant, and  defendant  agreed  tb  purdiase  from 
plaintiff,  certain  fur  and  plush  lined  coats,  at 
and  for  certain  prices  specifically  named, 
amounting  in  all  to  the  gross  sum  of  $6,355.70 ; 
that  at  the  time  said  contract  was  made  it  was 
understood  by  and  between  both  plaintiff  and 
defendant  that  defendant  was  purchasing  said 
coats  as  sample  coats  with  the  intention  of  plac- 
ing the  same  in  the  hands  of  its  traveling  sales- 
men as  tainples,  and  with  the  intention  of  so- 
liciting orders  from  the  trade  lor  coats  of  like 
character  to  the  said  samples;  that  as  a  part 
of  the  consideration  for  the  purchase  by  defend- 
ant of  said  sample  coats,  and  as  a  part  of  said 
contract,  it  was  further  agreed  by  and  between 
plaintiff  and  defendant  that  the  plaintiS  would 
manufacture  for  and  sell  to  defendant  such  fur- 
ther and  additional  coats  of  Uke  kind  and  sim- 
ilar to  said  samples  as  might  be  regaired  by  de- 
fendant to  satiny  the  requirements  of  its  trade 
for  the  next  ensuing  selling  season,  which  would 
commence  about  the  1st  day  of  December,  1909, 
and  extend  through  the  winter  and  following 
spring;  ttiat  it  was  agreed  by  and  between  the 
plaintiff  and  defendant  that  said  additional  coats 
would  be  sold  by  plaintiff  to  defendant  at  the 
same  prices  stipulated  in  said  contract  for  said 
sample  coats  up  to  March  1,  1910,  and  after 
said  date  it  was  agreed  that  said  prices  should 
not  be  advanced  except  upon  30  days'  notice 
first  given  by  plaintiff  to  defendant ;  it  being 
understood  by  and  between  both  plaintiff  and 
defendant!  that  such  advance  prices  should  not  in 
any  event  become  effective  until  April  1,  1910." 

The  above  finding  and  the  contract  set 
forth  therein  are  attacked  on  several  grounds. 

[1]  1.  Plaintiff  contends  that  the  contract 
is  within  the  statute  of  frauds  and  void. 
This  statute,  so  far  as  here  material,  pro- 
vides: 

"Every  contract  for  the  sale  of  any  goods, 

♦  *  *  for  the  price  of  fifty  dollars  or  more, 
shall  be  void,  unless:  1.  A  note  or  memorandum 
of  such  contract  is  made  and  subscribed  by  the 
parties  to  be  charged  therewith ;  or,  2.  The 
buyer  accepts  and  receives  part  of  such  goods, 

•  •  •  or,  3.  The  buyer,  at  the  time,  pays 
some  part  of  the  purchase  money."  Section 
6999,  6.  S.  1913. 

The  delivery  £dA  acceptance  of  a  part  of 
the  goods  subsequent  to  the  making  of  the 
agreement,  but  under  and  pursuant  to  the 
agreement,  is  sufficient  to  satisfy  this  stat- 
ute. McCarthy  v.  Nash,  14  Minn.  127  (GU. 
95) ;  Gaslln  v.  Plnney,  24  Minn.  322 ;  OrUoff 
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▼.  KUbske,  43  Mlim.  164,  44  N.  W.  1086.  Tbe 
cotirt  found  that  the  agreement  for  the  sale 
of  the  sample  coats,  and  the  agreement  for 
the  sale  of  the  other  coats  In  controversy, 
were  parts  of  one  entire  contract;  and  the 
evidence  Is  abundant  to  sustain  such  finding. 
Sample  coats  to  the  value  of  more  than  $6,- 
000  were  delivered,  received,  and  accepted 
under  and  pursuant  to  the  contract,  and  more 
than  $4,000  of  the  purchase  money  for  the 
coats  so  delivered  was  paid  and  accepted. 
This  was  sufficient  to  satiafy  the  above  stat- 
ute. 

[2]  2.  Plaintiff  contends  that,  under  the 
doctrine  of  Bailey  r.  Austrian,  19  Minn.  535 
(Ga  465),  and  Tarbox  v.  Gotzlan,  20  Minn. 
139  (GU.  122),  the  contract  Is  void  for  in- 
deflnlteness,  uncertainty,  and  want  of  mu- 
tuality, except  as  to  the  coats  spedfled  in  the 
written  order  of  November  2,  1909.  In 
Bailey  v.  Austrian,  plaintiff,  a  foundryman, 
promised  to  purchase  and  defendant  to  fur- 
nish, at  specified  prices,  aU  the  pig  iron 
wanted  by  plalntifT  in  his  business  during  the 
remainder  of  the  year.  The  court  said, 
"There  Is  no  absolute  engagement  on  plain- 
tiff's part  to  'want,'  and  of  course  no  absolute 
engagement  to  puro?M»e  any  iron  of  defend- 
ant," and  held  the  contract  invalid  for  the 
reason  that  plaintiff  had  not  obligated  him- 
self to  purchase  any  iron  whatever,  and  con- 
sequently there  was  no  consideration  to  sup- 
port It  In  Tarhoz  v.  Gotzlan,  plaintiff 
agreed  to  furnish  defendant,  a  merchant,  all 
the  boot  and  shoe  packs  which  defendant 
should  require  in  his  business  during  the 
next  ensuing  season,  at  such  times  and  in 
such  quantities  as  defendant  should  request, 
and  at  specified  prices  which  defendant  prom- 
ised to  pay.  Plaintiff  furnished  some  of  the 
goods  and  then  refused  to  furnish  any  more. 
The  court  held  that,  under  the  rule  announc- 
ed in  Bailey  v.  Austrian,  defendant  could  not 
recover  damages  for  plaintiff's  failure  to 
furnish  additional  goods.  In  Minneapolis 
Mill  Co.  V.  Goodnow,  40  Minn.  «7,  42  N.  W. 
356,  4  L.  B.  A.  202,  after  citing  the  above 
cases  and  remarking  that  the  court  held  in 
those  cases  that  there  was  no  absolute  en- 
gagement to  purchase,  the  court  said: 

"If,  upon  a  proper  construction  of  the  written 
agreement  in  this  case,  it  be  found  that  the 
promises  are  all  on  one  side,  if  plaintiff  promises 
all  that  is  promised,  and  defendant  promises 
nothing,  then  tbe  case  is  analogous  to  those  we 
have  cited,  and  must  be  governed  by  the  deci- 
sions in  them" 

— ^bnt  held  that  the  doctrine  of  those  cases 
did  not  apply  for  the  reason  that,  although 
there  was  no  express  promise  on  the  part 
of  defendant  to  furnish  the  logs  then  In  con- 
troversy, there  was  an  Implied  agreement  to 
that  effect.  In  Beyerstedt  v.  Winona  MUl 
Co.,  49  Minn.  1,  51  N.  W.  619,  defendant,  who 
operated  a  flouring  mill,  agreed  In  writing 
to  pay  plaintiff  a  fixed  sum  per  load  for  fur- 
nishing and  delivering  at  its  mill,  for  fuel, 
sawdust,  and  shavings  from  two  designated 
sawmills.    After  a  considerable  quantity  of 


shavings  and  sawdust  had  been  dellveted 
under  this  agreement,  defendant's  mill  burn- 
ed down  and  defendant  refused  to  accept  or 
pay  for  any  more  as  It  no  longer  had  use 
for  fuel.  Plaintiff  sued  for  damages  for 
breach  of  the  contract  and  recovered  a  ver- 
dict of  $2,900.  Tbe  court  held  that  the  con- 
tract could  be  proved  by  parol  as  the  writ- 
ten agreement  showed  upon  Its  face  that  it 
was  Incomplete;  that  the  delivery  of  a  i)or- 
tion  of  the  shavingB  and  sawdust  satisfied 
the  statute  of  frauds ;  that  parol  proof  that 
the  contract  Intended  the  furnishing  of  all 
the  shavings  and  sawdust  produced  by  the 
two  designated  mills  rendered  the  contract 
sufficiently  definite  and  certain;  and  that 
plaintiff  was  entitled  to  recover  Oie  damages 
awarded  him.  In  Staples  v.  O'Neal,  64  Minn. 
27,  65  N.  W.  1083,  defendant  sold  plaintiff  a 
quantity  of  sawlogs  then  in  the  river  and 
agreed  to  cut  a  certain  other  qutotity  of 
sawlogs  during  the  following  winter  and 
drive  and  deliver  them  during  the  following 
spring  at  a  specified  price  per  thousand  feet. 
The  contract  provided  that  plaintiff  should 
not  be  required  to  take  any  logs  under  It 
wtaldi  were  not  delivered  during  the  follow- 
ing season.  Defendant  failed  to  deliver  a 
large  quantity  of  the  logs  and,  tbB  price 
having  risen,  sold  them  to  other  parties. 
Plaintiff  sued  for  damages  and  defendant  in- 
voked the  doctrine  of  Bailey  v,  Austrian  and 
insisted  that,  as  plaintiff  had  not  obligated 
himself  to  purchase  the  logs  in  question,  de- 
fendant was  not  liable  in  damages  for  fail- 
ure to  d^ver  them.    The  court  said: 

"If  there  is  no  consideration  for  the  further 
performance  of  a  contract  by  one  party  but  the 
further  performance  by  the  other  party^  with 
whom  it  is  wholly  optional  whether  he  will  per- 
form or  not,  the  contract  lacks  mutuality,  and  is 
not  enforceable  by  either  party.  Bailey  v.  Aus- 
trian, 19  Minn.  536  [Gil.  465] ;  Bolles  v.  Sachs, 
37  Minn.  315,  33  N.  W.  862.  But  where  the 
party  holding  the  option  has  already  given  a 
valuable  consideration  for  it,  he  may  enforce 
the  contract  Smith  v.  St.  Paul  &  D.  R.  Co, 
60  Minn.  330,  62  N.  W.  392.  In  other  words, 
if  he  has  bought  his  option  for  value  paid,  or 
absolutely  agreed  to  be  paid,  he  has  bought  a 
valuable  right,  which  he  is  entitled  to  exercise 
and  enjoy.  As  a  part  of  the  contract  in  this 
case  the  plaintiff  bought  absolutely  and  paid 
for  1,500,000  feet  of  logs,  which  had  already 
been  cut  and  were  afloat  when  the  contract  was 
made.  He  agreed  to  pay,  and  did  pay,  $8.50  per 
1,000  for  these  logs,  and  it  must  be  presumed 
that  tbe  consideration  for  the  option  was  in- 
cluded in  this." 

In  Emerson  v.  Pa(Mc  Coast  &  Norway 
Packing  Co.,  96  Minn.  1,  104  N.  W.  573,  1  U 
R.  A.  (N.  S.)  445,  113  Am.  St.  Bep.  603,  6 
Ann.  Cas.  973,  defendant  constituted  plaintiff 
Its  sole  agent,  "for  tbe  sale  of  at  least  86 
per  cent,  of  Its  entire  pack  of  flsh  of  all 
kinds,  upon  a  brokerage  of  5  per  cent  for  a 
period  of  two  years,  at  a  selling  price  to  be 
agreed  upon  between  the  parties."  At  the 
end  of  the  first  year  defoidant  repudiated  the 
contract,  and  thereafter  plaintiff  sued  for 
damages.  He  had  entered  npon  the  perform- 
ance of  the  contract  and  Incurred  expense  on 


Digitized  by 


Coogle 


IClnn.) 


SOOTT  T.  T.  W.  UTKVJSNSON  OO. 


819 


account  thereof ;  and  tbe  ooort  iieHA  tbat  the 
promises  "were  not  all  on  one  side,  there  was 
mutuality  of  obligation,  and  an  action  for 
damages  would  lie  upon  its  breach,"  and 
further  held  that  he  was  entitled,  to  recover 
as  damages  the  profits  which  he  would  have 
made  during  the  second  year  had  he  been 
permitted  to  complete  the  contract 

The  instant  case  is  not  void  for  w&nt  of 
mutoallty;  the  promises  are  not  all  on  one 
side;  and  the  absolute  and  executed  part  of 
the  contract  Is  a  sufScient  consideration  to 
support  all  the  provisions  of  the  contract 
In  addition  to  the  cases  above  cited,  see  Greg- 
ory Co.  v.  Shapiro,  125  Minn.  81,  145  N.  W. 
791 ;  Rotzien-Furber  Lumber  C!o.  v.  Fransou, 
123  Minn.  122,  143  N.  W.  263;  Lapham  v. 
Flint  86  Minn.  376,  90  N.  W.  780;  Ames- 
Brooks  Co.  T.  ^tna  Insurance  Co.,  88  Minn. 
346,  86  N.  W.  344. 

In  many  lines  of  business  It  has  becmne 
common  in  late  years  for  those  engaged 
therein  to  contract  in  advance,  at  specified 
prices,  for  midi  quantity  of  materials  or  of 
goods  as  may  be  needed  in  such  business 
during  a  specified  period  of  time.  Where 
such  contracts  are  supported  by  a  considera- 
tion other  than  the  mutual  promises  of  the 
parties  their  validity  is  beyond  question. 
Where  the  only  consideration  for  the  promise 
to  sell  Is  the  promise  of  the  buyer  to  pur- 
chase such  quantity  as  he  may  need,  the  au- 
thorities are  not  unanimous  but  the  decided 
weight  of  authority  is  to  the  effect  that,  If 
the  buyer  has  an  established  business  whose 
requirements  may  be  estimated  approxi- 
mately, the  contract  Is  not  void  either  for  un- 
certainty or  want  of  mutuality,  but  Is  valid 
and  may  be  enforced  to  the  extent  of  the 
ordinary  requirements  of  such  business  when 
carried  on  and  conducted  in  the  manner  con- 
templated by  the  parties  at  the  tlm^  of  mak- 
Ing  such  contract.  Lima  Locomotive  ft  Ma- 
chine Co.  V.  National  Steel  Castings  Co.,  155 
Fed.  77,  83  C.  O.  A.  593,  11  li.  K.  A.  (N.  S.) 
713,  and  numerous  cases  cited  in  note  ap- 
pended thereto;  T.  B.  Walker  Mfg.  Co.  v. 
Swift  &  Co.,  200  Ted.  529,  119  C.  C.  A.  27, 
43  L.  R.  A.  (N.  S.)  730,  and  cases  dted  in 
note  api)ended  thereto. 

In  the  instant  case,  similar  contracts  be- 
tween the  same  parties  for  each  of  the  two 
preceding  seasons  had  been  made  and  per- 
formed, and  each  knew  that  defendant  would 
dispose  of  a  substantial  quantity  of  goods  in 
the  ordinary  course  of  business,  and  could 
estimate  such  quantity  with  sufficient  ac- 
curacy, so  tbat  the  contract  was  not  void,  as 
a  matter  of  law,  for  uncertainty.  But,  if  the 
contract  were  otherwise  void  for  uncertainty, 
defendant  had  acquired  a  valid  option,  sup- 
ported by  sufficient  consideration,  to  demand 
and  receive,  within  the  prescribed  time, 
enough  coats  to  enable  It  to  fuUfll  its  con- 
tracts with  retail  dealers.  Staples  v.  O'Neal, 
64  Minn.  27,  65  N.  W.  1083;  Gregory  Oa  T. 
Shapiro,  125  Minn.  81,  145  N.  W.  791. 


[8,4]  8,  The  c<«itra(>t  contains  this  agree- 
ment on  the  part  of  plaintiff: 

"Prices  guaranteed  to  March  Ist,  1910,  after 
that  we  are  to  give  thirty  days  notice  before  we 
advance  price." 

Defendant  contends,  and  the  trial  court 
held,  that  under  this  provision  plaintiff  must 
wait  untU  March  Ist  before  giving  notice  of 
an  advance  in  price,  and  that  such  advance 
could  not  take  effect  until  AprU  1st  We 
are  unable  to  sustain  this  contention.  We 
think  that  the  intention  of  the  parties,  as 
expressed  by  this  stipulation,  was  that  prices 
should  not  be  advanced  until  after  March 
1st,  not  that  notice  of  an  advance  should 
not  be  given  untU  after  that  date.  By  put- 
ting the  statement  in  the  following  form  and 
supplying  tbe  four  words  in  italics,  the  mean- 
ing which  we  think  the  parties  Intended  by 
tbe  language  used  becomes  clearer,  viz.: 

"Prices  guaranteed  to  March  Ist,  1910,  and 
we  are  to  give  thirty  days  notice  before  we  ad- 
vance price  if  advanced  after  that  date." 

Plaintiff  expressly  guaranteed  prices  untU 
March  1st,  and  to  construe  the  remainder  of 
the  stipulation  as  extending  this  guaranty 
until  April  1st  would  be  to  disregard  tbe 
plain  import  of  this  explicit  statement  and 
give  an  unwarranted  effect  to  the  ambiguity 
in  the  remainder  of  the  stipulation. 

On  January  12,  1910,  plaintiff  gave  notice 
of  an  advance  in  prices.  Such  advance  could 
not  become  effective  until  after  March  Ist 
On  February  2d  defendant  ordered  a  large 
number  of  overcoats  at  the  prices  specified 
in  the  contract  Plaintiff  refused  to  furnish 
them  or  to  furnish  any  coats  at  such  prices, 
and  thereby  breached  the  contract  Having 
given  notice  of  an  advance  in  prices  more 
than  30  days  prior  to  March  1st  plaintiff  was 
required  to  furnish  coats  at  the  original 
prices  untU  March  1st,  and  no  longer.  His 
repudiation  of  the  contract  relieved  defend- 
ant from  the  useless  formality  of  sending  him 
further  orders.  It  follows  that  defendant  is 
entitled  to  damages  on  account  of  the  480 
coats  which  it  ordered  and  which  were  not 
furnished,  and  on  account  of  such  other  coats 
as  It  can  show  with  reasonable  certainty 
were  required  in  its  business  and  would  have 
been  ordered  on  or  prior  to  March  1,  1910,  if 
plaintiff  had  not  repudiated  the  contract; 
but  that  defendant  is  not  entitled  to  damages 
on  account  of  coats  which  in  fact  were  not 
ordered,  and  in  the  ordinary  course  of  busi- 
ness would  not  have  been  ordered,  until  after 
Mardi  1st  The  trial  court  allowed  dam- 
ages on  account  of  the  requirements  of  de- 
fendant's business  during  the  month  of 
March  as  well  as  prior  thereto,  and  the  al- 
lowance for  damages  accruing  during  the 
month  of  March  cannot  be  sustained.  The 
findings  and  evidence  disclose  the  amount  of 
damages  which  had  accrued  on  and  prior  to 
April  1,  1910,  but  not  the  amount  which  had 
accrued  on  or  prior  to  March  1st  and  conse- 
quently there  must  be  a  new  trial. 
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[I]  4.  The  conrt  found,  and  the  evidence 
justlfles  snch  finding,  that  the  reasonable  coat 
of  mannfacturlng  the  coats,  or  of  procnring 
them  In  the  market,  was  the  advanced  price 
demanded  by  plaintiff,  and  allowed  defend- 
ant 08  damages  the  difference  between  the 
contract  price  and  such  advanced  price.  This 
was  the  correct  rule  for  measuring  the  dam- 
ages under  such  circumstances. 

[6]  5.  Plaintiff  also  contends  that  his  rep- 
resentative had  no  authority  to  make  the 
contract  set  forth  In  the  findings  of  the  court  ; 
and  that  such  contract  is  not  the  contract  al- 
leged in  the  answer  and  is  not  established  by 
the  evidence.  The  court  amended  the  coun- 
terclaim as  alleged  in  the  answer  to  conform 
to  the  facts  found  by  the  court  and  did  not 
thereby  exceed  its  discretion.  We  find  ample 
evidence  that  the  contract  was  made  under 
authority  from  plaintiff  and  was  subsequent- 
ly ratified  by  him. 

For  the  error  in  allowing  damages  for  the 
business  which  accrued  during  the  month  of 
March,  1010,  the  Judgment  must  be  and  is  re- 
versed. 


STATS  T.  CHICAGO,  M.  ft  ST.  P.  RT.  CO. 

(No.  18069  [3].) 

(Supreme  Coart  of  Minnesota.    June  25,  1015.) 

(Bt/Uabut  bv  the  Cottrt.) 

1.  Criminai.  Law  «=»1— Failtjrs  -to  do  Pbo- 
BiBiTKD  Act. 

The  orderly  administration  of  the  law 
should  uot  expose  a  litigant  to  punishment  for 
not  doinfc  an  act  which  a  court,  acting  within 
its  jurisdiction  and  authority,  has  commanded 
him  to  refrain  from  doing. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  §S  1>  2 ;   Dec.  Dig.  <8=>1.] 

2.  Cabbiebs  ®=>1&— HEOincATioN  or  Rates— 

JUBISDICTION    OF   COUBTS — INJUNCTION. 

The  federal  court  of  the  district  of  Minne- 
sota had  jurisdiction  of  an  action  brought  by 
the  stocliholders  of  the  varions  railroads  of  the 
state  to  test  the  validity  of  chapter  07  of  the 
Laws  of  1907  (Gen.  St.  1913,  §§  4288,  4289), 
known  as  the  two-cent  fare  law,  and  authority 
and  jurisdiction  by  injunction  to  restrain  such 
companies,  their  accents  and  officers,  from  put- 
ting in  force,  durmg  the  pendency  of  the  ac- 
tion, the  rate  prescribed  by  that  statute. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  13,  16-18,  20,  24 ;  Dec.  Dig.  ^=> 
18.] 

S.  Cabbixbs'«=»18— Reasonableness  of  Pbe- 
fiCBiBED  Rates — Question  fob  Coubt. 
The  qnestion  whether  railroad  passenger  or 
freight  rates  prescribed  by  statute  are  reasona- 
ble or  unreasonable  and  cnnfisratory  is  a  judi- 
cial question,  exclusively  for  determination  by 
the  courts. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
CenLDig.  H  13,16-18,20,24;  Dec.Dig.  «=»18.j 

4.  Cabbiebs  ®=»18— Passengeb  Fabes— Reo- 
I7LATI0N  BY  Statute— SusPKNBioN  by  In- 
junction. 

The  effect  of  an  injunction  issued  by  a 
court  of  competent  jurisdiction  restraining  the 
enforcement  of  such  statutory  rates  pending  the 


action  is  to  suspend  the  operation  thereof  un- 
til the  final  determination  of  their  validity. 

[EA.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  13,  16-18,  20,  24;  Dec.  Dig.  e=> 
18.] 

5.  Cabbiebs   ®=»21— Statutory   Rate— Pbos- 
Ecution— Evidence — Injunction. 

The  trial  court  erred  in  excluding  the  writ 
of  injunction  from  evidence  on  the  trial  of  the 
indictment  against  defendant  for  alleged  viola- 
tion of  the  statute. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
<3ent  Dig.  U  50-65 ;    Dec.  Dig.  <S=321.] 

Appeal  from  District  CTourt,  Goodhue  (boun- 
ty;   Albert  Johnson,  Judge. 

The  Chicago,  Milwaukee  &  St  Paul  Rail- 
way Company  was  convicted  of  violatliis 
General  Laws  1907,  c.  97,  and  appeals.  Re- 
versed. 

F.  W.  Root  and  Nelson  J.  Wilcox,  both  of 
Minneapolis,  Frank  M.  Wilson,  of  Red  Wing, 
and  Brown,  Abbott  &  Somsen,  of  Winona, 
for  appellant  Lyndon  A.  Smith,  Atty.  Gen., 
A.  J.  Rockne,  of  Zumbrota,  and  KueSner  & 
Marks,  of  St  Paul,  for  the  State. 

BROWN,  C.  J.  Defendant  Chicago,  Mil- 
waukee &  St  Paul  Railway  Company,  a  cor- 
poration, was  indicted  by  the  grand  jury  of 
(ioodhue  county,  and  thereby  charged  with 
a  violation  of  the  provisions  of  cliapter  OT, 
General  Laws  of  1907  (Gen.  St  1013,  S$  4288, 
4289).  Defendant  interposed  a  motion  to 
quash  the  indictment  and  also  a  general  de- 
murrer, both  of  which  were  overruled  by 
the  trial  court  Thereupon  defendant  enter- 
ed a  plea  of  not  guilty,  and  the  cause  pro- 
ceeded to  trial,  resulting  in  a  verdict  of 
guilty.  Defendant  appealed  from  an  order 
denying  a  new  trial. 

The  facts  are  as  follows:  By  section  1  of 
chapter  07,  Laws  of  1907,  the  Legislature  of 
the  state  enacted  that  no  railroad  company 
owning  or  operating  a  line  of  railroad  with- 
in the  state  should  after  May  1, 1907,  charge 
or  collect  for  carrying  any  passenger  over 
the  age  of  12  years  on  any  trip  wholly  with- 
in the  state  more  than  two  cents  per  uille, 
and  by  section  2  that  any  railroad  company, 
otBcer,  agent  or  representative  thereof,  vio- 
lating the  provisions  of  section  1,  "shall  b^ 
guilty  of  a  felony,  and  upon  conviction  there- 
of shall  be  punished  by  a  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  in 
the  state  prison  for  a  period  not  exceeding 
five  years,  or  by  both  such  fine  and  impris- 
onment" At  the  same  session  the  lieglsla- 
ture  also  enacted  chapter  232  (Gen.  St  1913, 
fS  4298-4304),  by  which  the  maximum  of  cer- 
tain commodity  freight  charges  was  fixed 
and  prescribed,  with  authority  given  the 
Railroad  and  Warehouse  Ck>mmlsslon  to 
modify  the  same  in  particular  Instances,  and 
declaring  a  Violation  of  the  statute  a  misde- 
meanor, and  the  punishment  of  any  officer 
or  agent  of  the  railroad  company  so  violat- 
ing the  same  by  imprisonment  in  the  com- 
mon Jail  not  exceeding  90  days. 
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The  validity  of  both  statutes,  wltb  respect 
to  the  rates  there  fixed  and  prescribed,  was 
challenged  In  certain  stockholder's  suits 
brought  in  the  federal  court  tor  the  district 
of  Minnesota,  wherein  it  was  claimed  that 
such  rates  and  charges  were  unreasonable 
and  confiscatory.  The  history  of  that  liti- 
gation, and  the  termination  thereof,  Iq  dis- 
closed by  the  decisions  rendered  therein. 
Klinnesota  Rate  Cases,  230  V.  8.  352,  33  Sup. 
Ct.  729,  67  L.  Ed.  1511,  and  Ex  parte  Young, 
209  V.  a.  123,  28  Sup.  Ct  441,  52  U  Bd.  714, 
13  I*  R.  A.  (N.  S.)  932,  14  Ann.  Cas.  764. 
At  the  time  the  suits  were  commenced  the 
federal  court  ordered  issued  temporary  in- 
junctions restraining  a  compliance  with  the 
statutes  pending  the  litigation.  The  Injunc^ 
tions  were  directed  to  the  railroad  compa- 
nies, including  defendant,  their  officers  and 
agents,  the  Minnesota  Railroad  and  Ware- 
house Commission,  and  the  Attorney  General 
of  the  state.  Aw  originally  issued,  the  In- 
junctions did  not  restrain  or  enjoin  compli- 
ance with  chapter  97,  the  passenger  rate 
statute.  Subsequently,  however,  and  after  a 
liearing  upon  the  merits  of  the  controversy 
before  and  a  report  by  a  master  appointed 
by  the  federal  court  to  hear  and  report  the 
facts,  the  injunction  was  enlarged  on  July  1, 
1911,  so  as  to  Include  that  statute,  as  well 
as  the  commodity  rate  statute.  And,  as  is- 
sued and  served  on  that  day,  the  injunction 
restrained  and  enjoined  defendant,  its  of- 
ficers and  agents,  during  the  pendency  of  the 
action,  from  observing  or  putting  In  force  the 
provisions  of  either  statute  or  rates  pre- 
scribed thereunder  by  the  state  railroad  com- 
mission, and  restrained  and  enjoined  the 
Attorney  General  and  the  members  of  the 
Railroad  and  Warehouse  Commission,  dur- 
ing the  pendency  of  the  action,  from  attempt- 
ing in  any  manner  to  compel  the  defendant 
to  vnt  la  force  or  maintain  such  rates.  The 
validity  of  the  injunction  as  to  the  Attorney 
General  and  the  authority  of  the  court  to  is- 
sue it  was  sustained  by  the  Supreme  Court 
of  the  United  States  in  the  Young  Case,  and 
that  it  was  valid  as  to  the  railroad  company 
and  its  officers  and  agents  there  la  and  can 
be  no  question.  It  was  in  full  force  and  op- 
eration at  the  time  the  indictment  in  this 
case  was  returned  by  the  grand  Jury,  and 
also  at  the  time  of  the  alleged  violation  of 
the  statute,  by  the  act  of  defendant's  station 
agent  in  collecting  the  rate  of  fare  thereby 
prohibited.  On  the  trial  below  defendant  of- 
fered the  writ  of  injunction  In  evidence,  and 
It  was  excluded  by  the  trial  court  on  the 
ground  that  it  was  irrelevant  to  the  issues  in 
the  case,' and  in  no  event  binding  upon  the 
state  courts. 

Under  the  assignments  of  error  several 
reasons  are  urged  in  support  of  the  conten- 
tion that  the  conviction  of  defendant  should 
be  set  aside,  but  we  confine  our  considera- 
tion of  the  case  to  the  ruling  of  the  court  in 
excluding -from  evidence  the  writ  of  injunc- 
tion. As  our  conclusion  upon  that  question 
163N.W.-21 


disposes  of  the  case,  the  other  questions  need 
not  be  considered  or  determined. 

The  power  and  authority  of  the  Legida- 
ture,  under  certain  restrictions,  to  prescribe 
and  regulate,  by  direct  action,  or  through  the 
railroad  commission,  freight  and  passenger 
rates  as  to  all  railroad  companies  operat- 
ing in  the  state,  Is  no  longer  a  disputed  ques- 
tion, when  the  rates  so  prescribed  have  ex- 
clusive relation  to  the  transportation  of 
freight  or  passengers  between  points  wlthla 
the  state.  It  Is  equally  well  settled  that  a 
statute,  or  an  order  of  a  commission  acting 
under  legislative  authority,  so  prescribing 
rates,  is  not  final  or  conclusive.  There  is  in 
every  such  case  the  existing  right  of  the 
railroad  company,  or  the  stockholders  there- 
of, to  a  Judicial  hearing  upon  the  question 
whether  the  rate  so  fixed  and  prescribed  Is 
unreasonable  and  confiscatory,  and  therefore 
a  violation  of  tbe  constitutional  rights  of  the 
company  to  demand  and  receive  fair  and 
Just  compensation  for  services  rendered. 
This  question  is  Judicial  In  its  nature,  and 
one  which  tbe  Legislature  cannot  within  con- 
stitutional limits  determine,  or  prevent  the 
courts  from  determining,  either  by  direct 
legislative  declaration,  or  by  tbe  imposition 
of  drastic  fines  or  penalties  for  a  violation  of 
thci  statute,  the  effect  of  which  is  to  deter  or 
prevent  application  to  the  courts.  Eix  parte 
Young,  supra.  The  passenger  rate  statute  In 
the  case  at  bar  declared  a  violation  thereof 
a  felony,  punishable  by  fine  or  Imprisonment 
in  tbe  state  prison,  or  by  bdth  fine  and  im- 
prisonment The  Supreme  Court  in  the 
Young  Case  declared  this  penalty  unconsti- 
tutional on  Its  face,  for  the  only  effect  there- 
of was  to  prohibit — at  least  to  deter — appli- 
cation to  the  courts  for  a  hearing  upon  the 
reasonableness  of  the  rates  there  prescrib- 
ed. With  the  penalty  thus  eliminated,  it 
would  seem  at  least  doubtful  whether  a  viola- 
tion of  the  statute  would  constitute  a  crime. 
12  Cya  142 ;  State  v.  Fletcher,  5  N.  H.  257. 
But  we  do  not  st<v  to  consider  the  question. 

[1-4]  The  actlcm  to  determine  the  validity 
of  the  statute  was  brought  in  the  federal 
court  of  the  district  of  Minnesota  and  by 
stockholders  of  the  railroad  corporation.  It 
could  have  been  brought  and  maintained  in 
the  state  court  So  far  as  the  questions  in- 
volved were  concerned,  the  federal  and  state 
courts  had  concurrent  Jurisdiction.  The  in- 
junction was  issued  to  hold  matters  In  statu 
quo  pending  the  determination  of  the  ques- 
tion whether  the  rate  was  unreasonable  and 
confiscatory,  an  issue  inherent  in  the  stat- 
ute, solely  for  the  court,  and  beyond  the 
reach  of  the  Legislature.  It  expressly  for- 
bade compliance  with  the  statutory  rate  by 
the  (fflcers  and  agents  of  the  company,  and 
the  effect  of  the  injunction  was  to  suspend 
the  operation  of  the  penal  provisions  of  the 
statute  until  the  Judicial  question  was  deter- 
mined. Wadley  Ry.  Co.  v.  Georgia,  235  U. 
S.  651,  35  Sup.  Ct  214,  59  L.  Ed.  — ^.  The 
court  liad  Jurisdiction  and  authority  to  do 
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this.  The  question  before  tis  therefore  is 
whether  the  state  courts,  in  such  a  case,  are 
under  any  duty'  or  obll^tion  to  respect  the 
injunction,  and  to  protect  the  railroad  compa- 
ny and  its  numerous  agents  throughout  the 
state  from  punishment  for  a  violation  of  Its 
commands.  The  question  should  be  answered 
in  the  afflrmative.  It  was  optional  with  the 
plaintiffs  in  the  action  to  present  the  issue 
to  the  state  or  to  the  federal  court.  They 
elected  to  go  to  the  federal  court.  The  court 
acquired  Jurisdiction  and  possessed  the  power 
and  authority  to  determine  all  the  issues  in 
controversy,  and  had  the  right  to  hold  and 
maintain '  that  Jurisdiction  to  the  exclusion 
of  all  other  courts.  Bx  i>arte  Young,  supra; 
In  re  Chetwood,  165  U.  S.  443,  17  Sup.  Ct 
385,  41  li.  Kd.  782.  The  injunction  was  is- 
sued in  conformity  vrith  the  law,  and  a  viola- 
tion of  its  commands  would  ccmstitute  a  con- 
tempt of  the  authority  of  the  court  subject- 
ing the  guilty  party  to  punishment.  In  such 
a  situation,  in  ordinary  Utlgation,  the  rule  of 
comity  between  courts  of  concurrent  Jurisdic- 
tion Justifies  the  court  last  applied  to  in  sus- 
pending proceedings  piending  the  trial  and  de- 
termination of  the  issues  by  the  other  court 
To  do  otherwise  would  not  only  amount  to 
an  arbitrary  disregard  of  the  authority  of 
the  court  first  acquiring  Jurisdiction,  but 
tend  to  obstruct,  and  in  a  measure  confuse 
and  defeat,  the  orderly  and  effective  admin- 
istration of  the  law.  The  general  principles 
of  the  rule  will  be  found  tersely  stated,  with 
authorities,  in  7  Bullng  Case  Law,  |  105  et 
seq. ;  Engels  t.  Lubeck,  4  Cal.  31;  Bank  v. 
Bhomberg,  37  Iowa,  604.  But  It  is  clear 
that  the  question  in  a  case  like  that  at  bar 
should  not  be  controlled  by  the  general  rule 
of  comity,  under  which  the  susi)ension  of 
proceedings  rests  In  the  discretion  of  the 
court  It  is  manifest  that  In  a  situation  and 
controversy  like  that  here  involved  the  ques- 
tion should  be  considered  and  a  stay  of  pro- 
ceeding ordered  upon  much  broader  grounda 
Boston  &  M.  Ry.  Co.  v.  NUes  (D.  C.)  218  Fed. 
944.  The  railroad  company  was  made  party 
to  the  action,  and  therein  the  company  and 
its  agents  were  confronted  with  the  command 
of  the  court  on  the  one  hand,  and  the  prohi- 
bition of  the  statute  on  the  other ;  to  be  pun- 
ished, if  the  contention  of  the  state  be  sus- 
tained, whether  the  injunction  was  obeyed  or 
disobeyed — by  the  state  courts  if  obeyed, 
and  by  the  federal  court  if  disobeyed.  The 
administration  of  the  law  should  not  result 
in  or  lead  to  a  conflict  or  confusion  of  that 
sort  Every  person  is  entitled  to  his  day  in 
court,  a  constitutional  right  to  be  heard  l>e- 
fore  he  Is  condemned,  and  should  not  be  de- 
prived of  his  freedom  of  action  and  at  the 
same  time  exposed  to  punlahmeut  for  not 
acting.  A  similar  situation  was  presented  in 
the  Niles  Case,  supra,  where  the  federal 
court  declined  Jurisdiction   on   the  ground 


that  the  controversy  was  th^i  pending  In  the 
state  tribunals ;  the  court  declaring  tliat  the 
rule  of  comity  In  situations  of  this  kind  was 
something  more  than  a  rule  of  mere  courtesy 
or  convenience.  If  this  prosecution  had. 
been  against  an  agent  o^  the  defendant,  tbe 
federal  courts,  no  doubt  possessed  the  au- 
thority after  conviction  to  release  and  dis- 
charge him  on  habeas  corpus.  Such  was  the 
result  in  Hunter  v.  Wood,  209  U.  S.  205,  28 
Sup.  Ct  472,  52  II  Ed.  747,  where  an  agent 
of  the  railroad  company  bad  been  prosecut- 
ed for  a  violation  of  a  rate  statute  after  bf 
had  t>een  restrained  by  Injunction  from  pat- 
ting it  in  force. 

[5]  But  enough  lias  been  said.  It  Is  dear, 
within  the  authorities  cited,  that  the  court 
below  erred  in  excluding  tbe  injunction  from 
consideration,  for  it  constituted  a  complete 
defense  to  tbe  prosecutioD,  tbe  injunction  be: 
ing  in  force  at  the  time  of  tbe  trial,  and  im- 
posed upon  the  state  oourt  the  duty  oi  pro- 
tecting defendant  from  the  cross-fire  to  wlilch 
it  and  its  agents  were  exposed.  la  fact,  it 
would  seem  under  the  Georgia  case  supra, 
which  was  not  before  tbe  learned  trial  Judge, 
that  no  conviction  can  be  bad  for  acts  done 
by  defendant  or  its  agents  pending  the  liti- 
gation in  the  federal  court  and  during  tbe 
life  of  the  injunction;  for,  as  already  stated, 
tbe  effect  of  the  injunction  was  to  suspend 
for  tbe  time  being  ttie  operation  of  the  stat- 
ute. 

Some  stress  was  laid  in  tbe  court  below, 
and  to  some  extent  in  tills  court  upon  a  pms 
don  of  the  opinion  of  tbe  Supreme  Court  Id 
tbe  Young  Case  to  the  effect  tliat  tlie  power 
of  tbe  federal  court  to  issue  injunctions  does 
not  include  ttie  power  to  restrain  a  oourt 
from  acting  In  any  cause  brought  before  it, 
either  of  a  dvU  or  criminal  nature.  Hie 
court  simply  gave  utterance  to  an  abstract 
rule,  and  obviously  did  not  intoid  to  sug- 
gest that  In  this  particular  case  the  state 
courts  might  proceed  in  a  civil  or  criminal 
acticm,  notwithstanding  tbe  injunction,  and 
litigate  the  very  controversy  then  l>efore  the 
federal  court  In  another  part  of  the  (pin- 
ion the  court  tiad  expressly  stated  that  slnoe 
the  federal  court  first  acquired  Jurisdiction 
of  the  controversy.  It  had  tbe  right  to  re- 
tain it,  and  fully  and  finally  determine  the 
matters,  in  dispute  The  language  referred 
to  would  apply  appropriately  had  the  state 
court  in  this  instance  first  acquired  Jurlsdlc- 
tlon.  Boston  ft  M.  Ry.  Go.  t.  Niles,  supra. 
But  such  is  not  the  case. 

We  therefore  hold  that  tbe  trial  court 
erred  In  excluding  the  writ  of  lnJun<;tlon,  and 
for  this  reason  the  conviction  must  be  and  is 
vacated  and  set  asida 

Order  reversed. 

SCHALI/BR,  J.,  took  no  part 
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CONLET  ▼.  rOTIIS  F.  DOW  OO.t 
(No.   19267  [170].) 
(Supreme  Ourt  of  MinneBOta.    Jane  25,  1915.) 

(Byllabua  iy  the  Court.) 
Xi  Mabtkb  and  Sebtant  «s9l07,  287,  288,  289 

— IKJUBT  TO  SeBVANT — QUESTIONS  FOB  JUBX 

— Sajfs  PLACaS  TO  WOBK. 

In  an  action  brought  against  a  master  to 
recover  damages  for  causing  a  servant's  death 
through  neglect  to  provide  and  maintain  a  rea- 
Bonabb  safe  place  wherein  to  work,  it  is  held 
the  defendant's  negligence,  as  well  as  the  defenses 
of  contributory  negligence  of  the  deceased,  his 
assumption  of  the  risk,  and  the  negligence  of  a 
fellow  servant  being  the  j>roximate  cause  of 
the  death  were,  upon  the  evidence,  issues  for  the 
Jury,  submitted  under  appropriate  and  correct 
instructiona. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  JS  199-202,  212,  254,  255, 
1045,  1051.  1052,  1054-1090,  10^1132;  Dec. 
Dig.  «=»107,  287,  288,  289.] 

2.  Death  ot  EMPLOTfi— Inbtbtjctionb. 

The  portion  of  the  charge  upon  which  error 
ia  assigned,  does  not  merit  criticism  when  read 
in  its  proper  connection. 

3.  Death  «=>99  —  Daxaosb  —  BzcissiTa  Bx- 

COVEBT. 

The  verdict  is  not  excessive. 
[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  H  125-130;  Dec.  Dig.  «=»99.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty; Olln  B.  Lewis,  Judge, 

Action  by  Laura  Ckinley,  as  administratrix 
of  the  estate  of  James  Conley,  deceased, 
against  tbe  Louis  F.  Dow  Company,  a  corpo- 
ration. From  an  order  denying  a  motion  In 
the  alternatlTe  for  Judgment  notwithstanding 
tbe  verdict  or  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Watson  ft  Abemethy,  of  St.  Paul,  for  ap- 
Iiellant  Duzbnry,  Gonzett  &  Fettijohn,  of 
St.  Panl,  tot  respondent. 

HOI/r,  J.  Action  to  recover  damages  for 
tbe  deatii  of  plaintiff's  intestate  caused  by 
defendant's  negllgoace.  This  appeal  Is  from 
an  order  denying  defendant's  motion  in  tbe 
alternative  tor  Judgment  notwithstanding  the 
Terdict  or  a  new  trial. 

The  defendant,  a  corporation,  on  Septem- 
ber 20,  1913,  conducted  a  wholesale  and  re- 
tail fnmitore,  stationery,  office,  and  bank 
supplies  business  in  a  six-story  and  basement 
building,  fronting  Jackson  street,  in  St  Paul, 
Minn.  The  basement  was  about  50  by  90 
feet  la  area,  and  about  12  feet  deep.  Two 
repair  shops,  each  12  by  18  feet  in  dimension, 
fronting  Jackson  street,  were  lighted  and 
Tentilated  by  windows  of  the  usual  type,  ex- 
tending ap  to  the  display  windows  on  the 
first  floor.  The  sidewalk  covering  the  small 
area  in  front  of  these  windows  consisted  of 
opalescent  glass  set  in  iron  frames.  To  the 
north  of  these  shops  were  the  heating  boilers, 
set  in  a  pit  some  2  feet  lower  than  the  base- 
ment, this  pit  extended  some  6  feet  in  front 
of  the  boilers.  West  of  the  boilers  along  the 
north  wall  of  the  basement,  a  stairway  led  I 


to  the  first  floor.  To  the  rear  and  south  of 
the  stairway  was  a  freight  elevator.  The 
space  to  the  west  of  the  shoprooms  and  to 
the  south  of  the  stairway  and  elevator  was 
filled  with  fornitnre,  to  a  large  extent,  pack- 
ed In  burlap  and  excelsior.  And  although 
there  were  windows  and  exits  to  the  alley 
in  rear,  or  west,  they  were  closed  and  In- 
accessible, by  reason  of  the  stored  furniture. 
From  the  stairway  and  elevator  leading  to 
the  shops  a  four-foot  passageway  was  maln» 
talned,  which  was  also  used  to  unpack  and  pol- 
ish the  furniture  before  sending  it  out  One 
of  the  shops  was  used  to  repair  and  repollsh 
fumitnre.  Over  100  men  were  employed  in 
the  building,  bnt  only  3  or  4  in  the  basement 
Small  quantities  of  benzine  and  like  inflam- 
mable liquids  were  kept  in  the  shops  and 
mixed  and  used  tor  polishing  purposes  as 
occasion  required.  Waste  material  from  the 
printing  establishment  on  the  two  upper 
floors  was  brought  to  the  basement  and  burn- 
ed in  the  boilers.  Plaintiff's  intestate  began 
to  work  for  defendant  as  day  Janitor  and 
fireman  In  the  summer  of  191^.  September 
20,  1913,  was  cold,  and  the  heating  plant  was 
started.  The  windows  In  the  shops  were 
wholly  or  partly  closed  because  of  the  cold. 
In  the  morning  the  elevatoi:  operator  brought 
down  a  quantity  of  refuse  from  the  printing 
department  and  dumped  it  in  front  of  the 
boilers.  It  is  claimed  that  therein  were  rags 
saturated  with  gasoline  and  oil.  During  the 
forenoon,  and  up  until  1  or  2  o'clock  in  the 
afternoon,  desks  were  unpacked  and  polished 
In  the  passageway  in  the  basement  Sacks 
of  waste  paper  were  piled  under  and  along- 
side the  stairway.  About  2:45  p.  m.  James 
Conley,  plaintiff's  intestate,  was  seen  raking 
ashes  from  the  ash  pit  into  tbe  depression  in 
front  of  the  boilers.  In  tbe  ashes  were  live 
coals,  which  caused  considerable  smoke. 
Some  15  minutes  thereafter  Ck)nley  rushed 
into  the  repair  room  where,  was  a  fire  alarm 
box  and  turned  in  the  alarm.  Immediately 
the  3  men,  then  In  tbe  front  of  the  basement, 
sought  to  escape  by  the  stairway.  The  fire, 
however,  seemed  to  be  a  flame  of  burning  air 
sweeping  the  ceiling  towards  tbe  stairway 
and  elevator.  Near  the  upper  part  of  tbe 
stairway  were  doors,  swinging  into  the  base- 
ment and  kept  closed  by  weights.  This  im- 
peded a  hurried  exit  One  of  the  men,  Mr. 
Seller,  received  bums.  James  Conley's 
clothes  were  set  on  fire,  and  he  was  so  severe- 
ly burned  that  death  followed  the  next  day. 
The  elevator  operator,  who  was  loading  the 
sacks  containing  paper  at  the  time,  testified 
that  the  Are  am>eared  to  shoot  out  in  a  broad 
swath  of  flame  from  in  front  of  the  boilers 
and  rise  toward  the  ceiling.  Mr.  Zeller  tea- 
tlfled  that  when  he  stepped  out  of  tbe  repair 
room  after  the  alarm  was  turned  ixii  "the 
whole  air  was  all  burning,  the  air  was  all  ob 
fire."  There  is  evidence  that  the  ra«8,  in 
the  refuse  brought  down  from  the  top  floors 
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to  the  b&aement,  had  been  used  to  wipe  the 
prlBtlng  presses  and  had  been  somewhat  sat- 
urated with  gasoline.  There  was  also  tes- 
timony from  an  expert  that  vapors  or  gases 
from  petroleum  products  are  heavier  than 
air.  Els  opinion  was  that  such  gases  sought 
the  pit  In  front  of  the  boilers,  and  that  they 
were  Ignited  from  the  fire  In,  or  at,  the  boil- 
ers. Once  Ignited  the  flames  woold  rise  up- 
ward and  spread. 

The  negligence  charged  by  plaintiff  was  in 
failing  to  provide  a  reasonably  safe  place 
wherein  to  work,  neglect  to  warn  of  the  dao- 
ger,  and  falling  to  provide  proper  means  of 
escape  in  case  fire  arose.  The  defense  was 
deniaJ  of  negligence,  and,  affirmatively,  con- 
tributory negligence,  assumption  of  risk,  and 
negligence  of  fellow  servant 

[1]  From  the  facts  recited,  and  others  in 
the  record,  we  are  of  the  opinion  that  the 
defendant's  negligence  in  permitting  men  to 
work  in  a  deep  basement  surrounded  by  in- 
flammable material,  where  gases  and  vapors 
from  gasoline  and  benzine  might  reach  a 
flame,  and  where  the  exit  under  the  permit- 
ted conditions  might  become  impeded  and 
dangerous,  was  properly  a  Jury  question. 
Defendant,  however,  insists  that  the  place 
was  Inherently  safe  and  was  only  rendered 
dangerous  through  negligence  of  James  Con- 
ley  and  his  fellow  servants  in  carrying  out 
the  details  of  the  work,  hence  the  master  is 
not  liable,  citing  liUndqulst  v.  Duluth  Str.  Ry. 
Co.,  65  Minn.  387,  67  N.  W.  1006;  Nor.  Pac. 
Ry.  Co.  V.  Hambly,  154  U.  S.  349,  14  Sup.  Ct 
983,  88  h.  Ed.  1009;  Galloway  v.  Turner 
Imp.  Co.,  148  Iowa,  93, 126  N.  W.  103S.  This 
Is  undoubtedly  good  law.  But,  we  thifik,  In 
ascertaining  whether  a  master  has  exercised 
ordinary  care  in  providing  and  maintaining 
a  reasonably  safe  place  wherein  the  servants 
are  to  work,  it  is  proper  to  consider  not  only 
the  safety  of  the  place  in  and  of  Itself,  but 
also  as  it  becomes  from  the  work  therein 
carried  on  under  the  master's  supervision. 
The  duty  is  not  only  to  provide  a  safe  place, 
but  to  maintain  it  Where  inflammable  ma- 
terials are  used,  regard  must  be  had  to  the 
precautions  to  be  taken,  and  to  the  provisions 
for  escape  in  case  of  mishap.  The  starting 
oiF  the  fire  had,  perhaps,  not  so  much  to  do 
with  Conley's  death  as  the  Impeded  and  diffi- 
cult exit  from  the  basement  It  is  truly 
said,  defendant  was  not  required  to  antici- 
pate improbable  dangers.  Boyd  ▼.  City  of 
Duluth,  126  Minn.  88,  147  N.  W.  710.  But 
the  dumping  of  waste,  from  the  printing  es- 
tablishment, in  the  basement  was  not  un- 
usual It  was  a  dally  occurrence,  though 
generally  done  by  the  night  Janitor,  and  was 
homed  about  once  a  week,  so  nothing  can 
be  made  from  the  fact  that  it  might  have  re- 
mained a  few  hours  in  front  of  the  boilers. 
That  the  windows  in  the  basement  would  be 
dosed  on  a  cold  day  ought  to  be  anticipated. 
Nothing  in  tlie  evidence  reqnlcea  us  to 
hold,  as  a  proposition  of  law,  that  Conley 


was  guilty  of  contributory  negligence,  or  as- 
sumed the  risk  of  the  dangers  from  which 
he  perished.  It  is  true  that,  when  he  was 
raking  out  the  ashes  in  which  were  live  coals, 
the  foreman  told  him  to  be  careful.  But 
the  evidence  does  not  Indicate  that  the  Are 
started  from  the  coals,  or  that  Conley  wa» 
informed  of  the  danger  of  gas  ignition  there- 
from. 

The  contention  that  the  proximate  cause 
of  Conley's  death  was  conclusively  shown  to 
be  the  negligence  of  a  fellow  servant  In 
dumping  the  gasoline  soaked  waste  in  the 
boiler  pit  cannot  be  sastalned.  The  court 
charged  the  Jury  that  the  elevator  operator 
was  Conley's  fellow  servant  and  if  the  proxi- 
mate cause  of  death  was  the  negligence  of 
the  operator,  or  of  any  other  fellow  servant 
there  could  be  no  recovery.  The  elevator 
operator  testified  that  this  waste  was  In  cars 
placed  on  each  floor,  which  when  filled,  were 
set  in  front  of  the  elevator  shaft  and  his 
duty  was  to  take  them  to  the  basement  and 
dump  them  in  front  of  the  boilers.  He  did 
so  in  this  instance.  There  was  nothing  to 
contradict  him,  unless  found  In  the  ctrcum> 
stance  that  the  disposition  of  waste  from  the 
printing  presses  was  generally  taken  care  of 
by  the  night  Janitor.  Nor,  as  before  stated, 
can  it  be  said  as  a  matter  of  law,  that  the 
starting  of  the  fire  was  the  sole  proximate 
cause  of  the  death  of  Conley.  The  impeded 
condition  of  the  exits  may  account  for  the 
fataUty. 

[2]  Error  is  assigned  upon  part  of  the 
charge.  We  think  the  charge,  as  a  whole, 
very  fair  to  defendant.  This  applies  also  to 
the  portion  excepted  to,  provided  it  Is  not 
taken  out  of  Its  setting. 

[3]  The  damages  to  the  widow  and  infant 
of  $4,500  cannot  be  said  to  be  excessive. 
James  Conley  was  38  years  old,  in  good 
health,  and  supporting  his  family.  To  be 
sure,  his  vocation  was  only  that  of  Janitor 
and  flreman  of  heating  plants,  at  the  small 
salary  of  $11  per  week.  But  where  the  death 
is  that  of  the  head  of  the  household,  damages 
are  not  confined  strictly  to  the  probable  pe- 
cuniary contributions  to  be  expected  from 
the  deceased.  Johnson  v.  C.  ▲.  Smith  Lam> 
ber  Co.,  99  Minn.  343,  109  N.  W.  8ia 

The  order  is  affirmed. 


IB  re  RBIiyS  BSTATILt 

WILLIAMS  V.  REID. 

(No.  19343  [226J.) 

(Supreme  Court  of  Minnesota.    July  8, 1918.) 

(BvUabu*  by  the  OourtJ 
Bastabds  «=>13— AcKNowunoMSNT  or  Pab- 

XHTAQE— "COWPBTKNT  ATTESTINO  WITNKSS." 

A  "competent  attesting  witneaa,"  under  the 
provisions  of  section  7240,  Geff.  St.  1913,  is  a 
competent  witness,  who,  at  the  request  of  the 
person  making  the  writing  eontaiomg  the  dec- 
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Iwrfttion  of  Ifcitimacy,  Bnbacribea  the  Mune  u 
Bach  witness, 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent.  IMk.  H  16,  17;    Dec  Dig.  «=»13.] 

Appeal  from  District  Court,  RaniBey  Conn- 
ty;    Frederick  N.  Dickson,  Jndge. 

In  the  matter  of  the  estate  of  Philip  B. 
Reld.  From  a  decree  of  the  probate  court 
adjudging  Edward  H.  Beid  to  l>e  an  lielr  of 
Philip  E.  Beid  and  assigning  to  him  a  por- 
tion of  the  estate,  Shelly  Williams  appealed 
to  the  district  court,  and  from  a  judgment 
of  the  district  court  for  ahelly  WiUiams,  Ed- 
ward H.  Beid  appeals.    Affirmed. 

CMalley  &  O'Malley,  of  St  Paul,  for  ap- 
pellant. Frank  H.  Kwing,  of  St.  Paul,  for 
respondent 

SCHALLER,  J.  Pbittp  B.  Reld,  a  resident 
of  St  Paul,  Minn.,  died  Intestate  October  10, 

1912,  leaving  property  in  Ramsey  county,  in 
tills  state.  His  estate  was  probated  and  on 
the  24th  of  April,  1914,  the  probate  court  of 
Bamsey  county  made  its  final  decree,  adjudg- 
ing Bdward  H.  Reld,  the  appellant  herein,  to 
be  the  child  and  one  of  the  heirs  at  law  of 
Philip  E.  Beid,  and  assigning  a  certain  por- 
tion of  the  estate  to  him  as  such  cbUd  and 
heir  at  law.  Shelly  Williams  appealed  to  the 
district  court  of  Ramsey  county,  aad  on  the 
26th  day  of  February,  1915,  the  matter  was 
tried  to  the  court  without  a  Jury.  Respond- 
ent is  a  grandnephew  of  the  decedent,  PhUlp 
£.  Reld.  The  only  question  litigated  was 
whether  or  not  Bdward  H.  Reid,  the  Illegiti- 
mate BOD  of  the  decedent,  had  been  Ic^timat- 
ed  as  provided  by  statute.  On  March  10, 
1915,  the  district  court  filed  its  order  revers- 
ing the  probate  court,  and  adjudged  that  the 
reiqMwdent,  Shelly  Williams,  was  the  sole 
surviving  heir  at  law  of  Philip  E.  Reld.  Final 
Judgment  was  entered  in  the  district  court  of 
Ramsey  county,  and  from  this  Judgment  Ed- 
ward H.  Reid  appeals. 

The  only  question  to  be  determined  on  this 
appeal  is  whether  or  not  the  writings  intro- 
duced are  sufficient  to  legitimate  the  appel- 
lant so  as  to  make  him  the  heir  at  law  of 
Philip  EL  Reld,  deceased.    Section  7240,  O.  S. 

1913,  reads  as  follows: 

"An  iUegitimate  child  shall  inherit  from  his 
mother  the  same  as  if  born  in  lawful  wedlock, 
and  also  from  the  person  who,  in  writing  and 
before  a  competent  attesting  witness,  shall  have 
declared  himself  to  be  bis  father;  but  su(Hi 
child  Bhall  not  inherit  from  the  kindred  of  ei- 
ther parent  by  right  of  representation,  unless 
daring  his  lintime  his  parents  intermarry,  in 
which  case  he  shall  no  longer  be  deemed  illegiti- 
mate." 

The  writings  introduced  in  evidence  con- 
sist of  two  letters,  the  last  dated  in  October, 
1912.'  The  letters  are  addressed  to  the  ap- 
pellant as  "Dear  Son,"  and  concluded  as 
"Your  Bad,"  or  "Tour  Father,"  followed  by 
the  signature  of  Philip  E.  Reid.  No  person 
has  signed  either  of  these  letters  as  a  wit- 
ness, nor  do  Qiey  contain  any  acknowledg- 
ment of  patemi^  except  the  words  "Dear 


Son,"  and  "Your  Dad,"  or  "Tour  Father." 
It  appears  that  when  one  of  these  letters 
waa  written,  one  Hirshfield  saw  the  deceased 
writing  it  although  he  did  not  know  the  con- 
tents or  any  part  thereof.  He  was  not  re- 
quested by  deceased  to  sign  the  letter  or  to 
witness  it  The  other  letter  was  written  in 
the  presence  of  one  Banks,  who  saw  the  de- 
ceased writing  it  and  knew  that  the  letter 
was  being  written  to  the  appellant  but  did 
not  know  the  contents  and  was  not  asked  to 
sign  the  letter  or  to  witness  it 

Under  this  state  of  facts,  it  cannot  be  held 
that  the  provislona  of  the  statute  are  com- 
plied with.  The  statute  seems  to  contem- 
plate something  more  formal  than  the  mere 
writLDg  of  a  letter  in  the  presence  of  a  third 
party.  It  contemplates  a  written  declara- 
tion by  the  person  making  it  that  he  is  the 
father  of  the  illegitimate  child.  It  provides 
that  such  declaration  must  be  made  before  a 
"competent  attesting  witness."  It  does  not 
seem  to  require  that  the  person  making  the 
declaratton  should  actually  be  the  father  of 
such  illegitimate  <^ld. 

Thbre  is  a  very  interesting  discussion  in 
the  briefs  as  to  the  meaning  of  the  words, 
"competent  attesting  witness."  Many  deflni- 
tlMis  and  authorities  are  cited.  We  con- 
strue the  words  "attesting  witness"  as  used 
in  this  statute  to  mean  a  competent  witness 
who»  at  the  request  of  declarant  subscribes 
the  InstrumeBt  as  such  witness.  This  con- 
struction la  in  harmony  with  general  usage 
and  with  the  language  of  other  provisions  of 
the  statutes  of  this  state.  Section  6967,  G.  S. 
1913,  provides: 

"Every  such  mortgage,  when  executed  in  the 
presence  of  two  attesting  witnesses  and  duly 
acknowledged,  may  be  filed  with  the  clerk  or 
recorder  of  the  town  or  municipality  in  which 
the  mortgagor  resided." 

Evidently  the  statute  in  this  case  means 
that  the  "attesting  witnesses"  should  sub- 
scribe their  names  'as  witnesses.  It  could 
mean  nothing  else. 

The  point  is  made  that  the  revision  of 
1905  makes  no  change  in  the  prior  law ;  that 
the  addition  of  the  word  "attesting"  renders 
the  statute  neither  more  nor  less  definite  and 
certain.  We  are  cited  to  the  report  of  the 
coinmissioners  who  prepared  the  revision. 
This  report  states  that  no  change  has  been 
made  in  the  law  of  descent.  The  Legislature 
of  1005  enacted  the  revised  laws  of  1005.  It 
did  not  enact  the  statements  contained  in  the 
r^;>ort  of  the  commission.  This  court  has  on 
occasion  referred  to  the  report  of  the  com- 
missioners with  a  view  to  clearing  up  am- 
biguities. But  the  language  of  section  7240 
is  not  ambiguous.  We  assume  that  the 
meaning  of  the  words,  "attesting  witness," 
was  well  known  to  the  members  of  the  bar, 
to  the  court  and  to  the  laity,  and  that  it  al- 
ways was  construed  to  mean  a  witness  who 
had  seen  the  document  signed  and  who,  on 
request,  had  sub8cril)ed  his  name  as  witness 
to  the  signature  and  execution  of  the  docu- 
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iDent  This  defloUlon  and  usage  were  well 
known  to  the  revialon  committee,  who  were 
men  of  high  standing  at  the  bar  of  this 
state  and  who  added  the  word,  "attesting," 
to  this  section.  Their  work  was  revised,  ex- 
amined, and  approved  by  the  Legislature  of 
1905,  which  contained  in  Its  membership  em- 
inent lawyers  from  aU  parts  of  the  state. 

The  Leglslatare  of  1905  did  not  use  the 
wordH  "competent  attesting  witness"  Inad- 
rlsedly.  The  word  "attesting"  was  not  in- 
tended to  be  meaningless.  It  was  apparently 
inserted  for  the  purpose  of  making  definite 
and  clear  that  which  (as  the  law  stood  be- 
fore the  revision)  might  possibly  bare  been 
c^n  to  question. 

Judgment  affirmed. 


KOWATCH  T.  PITTSBURGH  CONST.  CO., 

Inc.     (No.  19233  [148].) 
(Supreme  Court  of  Minnesota.    June  26,  1915.) 

(SvUalus  hy  the  Court.) 

1.  Masteb  and  Servant  «=»278— Iwjubt  to 
Sebvant— Sate  PlaciI  to  Wobk— Soffi- 
oiENCT  OF  Evidence. 

The  evidence  justified  a  verdict  for  the 
plaintiff  for  personal  injuries  upon  the  theory 
that  the  defendant  directed  the  plaintiff  to  leave 
the  place  in  which  he  was  working,  it  bavins 
become  temporarily  dangerous  because  of  the 
moving  of  machinery  in  the  natural  progress  of 
the  work,  and  afterwards,  and  while  it  was  still 
dangerous,  directed  him  to  re-enter,  telling  liim 
the  place  was  then  safe. 

[Ed.  Note.— For  other  cases,  see  BCaater  and 
Servant,  Cent  Dig.  J|  954,  956-958,  960-969, 
971,  972,  977;   Dec.  Dig.  «=>278.] 

2.  Release  «=57— Pbocubement  bt  Fbaud 
— sufficrency  of  evidence. 

The  evidence  is  held  insufficient  to  sustain 
a  finding  that  a  release  was  procured  by  fraud. 
[Ed.    Note.— For    other    cases,    see    Release, 
Cent  Dig.  {§  106-108;  Dec.  Dig.  «=»57.] 

Appeal  from  District  Court,  Hennepin 
County;    Joseph  W.  Molyneaux,  Judge. 

Action  by  John  Kowatch  against  the  Pitts- 
burgh Construction  Company,'  Incorporated. 
Verdict  for  plaintUT,  and  from  denial  of  an 
alternative  motion  for  Judgment  or  new  trial, 
defendant  appeals.    Reversed. 

Barrows,  Stewart  &  Ordway,  of  St  Paul, 
for  appellant  Donald  O.  Hughes  and  C.  B. 
Elliott,  both  of  Minneapolis,  for  respond- 
ent 

DIBELL,  a  This  action  was  brought  by 
the  plaintiff  to  recover  damages  sustained 
while  in  the  employ  of  the  Pittsburgh  Con- 
struction Company,  then  engaged  in  the 
buQding  of  the  Union  Depot  at  Minneapolis. 
There  was  a  verdict  for  the  plaintiff,  and 
the  defendant  appeals  from  the  order  deny- 
ing Its  altematlTe  motion  for  Jtidgment  or  for 
a  new  trial. 

[1]  1.  The  plaintiff  was  engaged  In  the 
concrete  work.  In  the  course  of  the  con- 
struction it  became  necessary  to  move  an 
engine  and  derrick.     Thib  made  the  idace 


where  the  plaintiff  wa«  at  worjc  dangerous. 
The  engineer  Instructed  him  to  step  away 
from  the  region  of  danger.  This  he  did. 
Later  a  foreman,  of  competent  authority, 
asked  him  where  he  was  working.  He  told 
him  and  the  foreman  directed  blm  to  return 
saying  that  the  place  was  then  safe.  It  was 
not  He  went  back  and  soon  a  short  rope 
which  fastened  the  pulley  to  a  beam  broke 
and  the  cable  came  down  and  the  plaintiff 
was  injured.  What  we  have  related  is  very 
briefly  the  story  of  the  plaintiff  and,  if  t)e- 
lleved,  as  properly  it  might  be,  the  Jury  were 
easily  Justified  in  finding  negligence  In  the 
defendant 

[2]  2.  The  troublesome  question  la  wh^her 
the  plaintiff  made  a  valid  release  of  his  cause 
of  action.  He  was  Injured  on  July  28,  1913. 
After  his  injury  he  was  in  the  hospital  for 
a  few  days  but  was  soon  able  to  be  up  and 
around.  Apparently  his  hospital  attendance 
was  cared  for  by  the  defendant  He  signed 
a  formal  release  on  August  15,  1913,  and  re- 
ceived $50.  No  actual  fraud  was  practiced. 
The  settlement  was  made  in  St  Paul.  Be- 
fore coming  to  St  Paul  and  on  the  day  of  the 
settlement,  the  plaintiff  had  a  talk  with 
Menslnger,  the  superintendent  of  construc- 
tion In  charge.  Menslnger  asked  him  what 
be  wanted  and  he  said:  "I  want  my  wages 
for  three  weeks  and  a  lialf."  The  plaintiff 
suggested  that  It  might  be  too  late  to  make 
a  settlement,  evidently  referring  to  an  at- 
tempted commencement  of  suit  a  few  days 
before  but  Ineffective  because  of  a  failure 
to  acquire  Jurisdiction.  Menslnger  thought 
not.  They  took  the  car  to  St  Paul  and  went 
to  the  office  of  the  defendanifs  counsel.  Tbe 
plaintiff  reiterated  the  amount  of  his  claim. 

When  papers  were  being  prepared  an  em- 
ployS  of  the  plaintiff's  attorney  came  into 
the  office  and  served  the  summons  and  com- 
plaint He  had  seen  M^isinger  and  the 
plaintiff  at  the  Union  Depot  in  MinneepoUa 
and  came  to  St.  Paul  and  reached  there  be- 
fore the  settlement  was  completed.  They 
continued  with  the  settlement  and  plaintiff 
took  the  money.  He  asked  counsel  fOr  the 
defendant  If  he  must  give  one-half  to  his 
attorney,  and  was  told  that  he  need  not. 
He  told  his  fellow  workmen  afterwards 
what  he  had  done  and  talked  about  keeping 
all  of  the  money.  He  says  at  one  time  that 
he  understood  the  settlement  and  again  he 
denies  that  he  did.  Against  the  release  is 
the  plaintiff's  statement,  made  two  or  three 
tttnes,  that  he  did  not  know  he  was  releas- 
ing the  defendant  but  8upi>osed  he  was  re- 
leasing the  Great  Northern.  So  far  as  can 
be  gathered  from  the  record  it  does  not  ap- 
pear that'  he  ever  made  a  claim  against  the 
Great  Northern  but  always  made  a  claim 
against  his  employer.  Against  a  suggestion 
that  he  thought  Uie  purpose  was  to  release 
the  Great  Northern  Is  his  constantly  reiterat- 
ed claim  that  he  wanted  pay  for  three  and 
one-half  wieeks.    He  knew  Cor  whom  he  was 
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worklBg.  The  plaintiff  did  not  speak  wdl 
and  some  of  the  record  is  entirely  unintel- 
ligible. 

This  court  has  gone  to  great  lengths  In 

.  permitting  an  Injured  workman  to  escape 
from  the  results  of  a  settlement  Into  which 
he  has  been  Induced  to  enter  bgr  fraud  or 
overreaching.  The  court  insisbs,  as  mudi  as 
ever,  that  settlements,  to  be  effective,  must 
t^e  entered  into  fairly  and  must  be  free  of 
all  fraud  or  overreaching.  This  case  asks 
us  to  gO'  mudt  farther  than  any  prior  one. 
The  plalntUT  at  the  same  time  affirms  and 
contradicts   the  suggestion   that  he  settled 

.  with  his  employer.     Perhaps  the  confusion 
may  be  cleared  up  on   another  trial.     The 
opportunity   ^ould  be  given.     The  verdict 
cannot  stand. 
Order  reversed. 


WOKESLECa  V.  PITTSBURGH  CONST.  CO., 

Inc.    (No.  19232  [147].) 
(Supreme  Court  of  Minnesota.    June  25,  ldl5.) 

Appeal  from  District  Court,  Hennepin  Coun- 
ty: Joseph  W.  Molyneanx,  Judge. 

Action  by  Adam  Wukelech  against  the  Pitts- 
butgh '  Construction  Company,  Incorporated. 
Verdict  for  plaintiff,  and  from  denial  of  alter- 
native motion  for  judgment  or  for  a  new  trial, 
defendant  appeals.     Reversed. 

Barrows,  Stewart  &  Ordway,  of  St  Paul,  for 
appellant.  Donald  O.  Hughes  and  C.  B.  Elliott, 
both  at  Minneapolis,  for  respondent 

PER  CURIAM.  Action  for  personal  injuries. 
Verdict  for  the  plaintiff.  Defendant  appeals 
from  order  denying  its  alternative  motion  for 
judgment  or  for  a  new  triaL 

Tne  plaintiff  was  injured  in  the  same  acci- 
dent as  the  plaintiff  in  Kowatch  v.  Pittsburgh 
Construction  Company,  Incorporated,  153  K. 
W.  326,  decided  herewith.  This  ease  foUows 
that 

Order  reversed. 


COLSCH  V.  OHIOAOO,  M.  ft  ST.  P.  RT.  OO. 

(No.  28915.) 

(Supreme  Court  of  Iowa.    June  80,  1915.) 

1.  Tkial   €=»243— iNSTBtronoKS  — Cowtlict- 

INQ    iNBTBirCTIOI^a. 

In  an  action  for  damages  to  a  sliipment  of 
live  stock  from  freezing,  instructions  that  if 
there  was  delay  in  transportation,  or  if  plain- 
tiff complained  to  the  conductor  of  the  condi- 
ti<«  of  the  cattle,  the  defendant  was  required 
to  eznrciBe  ordinary  care  during  the  delay  and 
wMIe  in  transit,  that  if  removal  from  the  car 
during  the  delay  or  at  any  time  was  necessary 
to  protect  them  from  injury,  and  in  the  exercise 
of  ordinary  care  it  was  possible  to  remove  them, 
defendant  was  bound  to  do  so,  and  that  defend- 
ant was  bound  to  carry  .them  in  a  proper  man- 
ner and  deliver  them  in  a  good  condition,  con- 
sidering the  ordinary  perils  of  transit  and  the 
natural  propensities  of  the  animals,  were  not 
contradictory  to  an  instruction  that  there  was 
no  evidence  that  defendant  agreed  to  carry  the 
stock  on  a  faster  train  than  it  did,  or  that  there 
was  any  delay;  since  the  delay  referred  to  in 
the  first  instruction  was  that  incident  to  switch- 
ing, etc.  while  the  latter  inatruction  related  to 
the  speed  of  the  train. 

{Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  664,  565 ;  Dec.  Dig.  (S=»243.] 


2.  GaBBiKBs  $a»21S  '— "  Oasbuco)  -cor '  liira 
Stock— IiiABiuTT  ion  Dauageb. 

A  carrier  of  live  stock  is  bound  to  deliver 
it  in  the  condition  in  which  it  was  received,  ex- 
cepting the  ordinary  perils  of  the  transit  in- 
jury from  'the  natural  propensities  of  the  stodc. 
and  the  shipper's  neglect 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  923 ;  Dec  Dig.  <3=»215.] 

8.  Cabriebb  «s>228  —  Oabbiaob  of  Ltvb 
Stock— Action  fob  Damaoes— Fbebzibki — 
SnmciENOT  OF  Evidence. 

In  an  action  for  damages  to  a  shipment  of 

live  stock,   evidence  held  to  sustain  a  finding 

that  the  injury  was  caused  by  freezing  during 

transportation. 
[Bd.   Note.— -For    other   cases,    see   Carriers, 

Cent  Dig.  K  957-960;  Dec.  Dig.  <8=>228.] 

4.  Cabbiebs   «=92S0  —   Cabbiaob  of   Live 

Stock— iNSTBUcnoiTS—NoTioK. 

In  such  action  an  instruction  that  a  oom- 
plaint  to  the  conductor  was  sufficient  notice  to 
the  company  was  not  misleading  with  reference 
to  the  carrier's  duty  so  as  to  throw  upon  It  all 
the  butden  as  to  notice. 

[EM.    Note.— For   other   cases,    aee   Carriers, 
Cent  Dig.  H  961,  962;  Dec.  IMg.  «=>23ai 
6.  Tbial   €=59— Rbcbptiow    of   Bvidehob— 

OSDBB. 

The  order  In  which  evidence  shall  be  receiv- 
ed is  discretionary  with  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  188-140,  142.  143,  145;  Dec.  Dig.  «=» 
69.1 

6.  Evidence  «=»520  —  EhPEBt  TESTUtONT  — 
Loading  Cattle. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock,  wherein  plaintiff's 
evidence  was  that  the  car  was  overcrowded  so 
as  to  cause  the  injury,  testimony  of  witnesses 
familiar  with  cars  such  as  those  in  which  the 
shipment  was  hauled  that  62  bead  of  such  cat- 
tle might  be  placed  in  a  car  withont  over- 
crowding was  proper  matter  for  expert  testi- 
mony. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  {  2329;  Dec.  Dig.  «=»520.] 

7.  Cabbiebs  Q=>228  —  Cabbiaqe  of  Livs 
Stock— Action  fob  Damages— Evidence, 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock,  wherein  a  witness 
had  testified  that  he  never  had  any  difficulty  in 
loading  a  car  such  as  that  in  question  above 
the  minimum  capacity  without  crowding  the 
stock,  and  that  the  car  could  not  be  Overcrowd- 
ed when  the  weight  was  less  than  25,000 
pounds,  a  question  on  cross-examination  as  to 
how  many  calves  he  would  include  was  not  ot>- 
jeetionable  as  not  inquiring  the  number  of 
calves,  but  merely  the  number  of  cattle,  and  a 
question  as  to  how  many  he  would  include 
that  weighed  1,(XX)  pounds  was  not  objection- 
able because  irrelevant  and  immaterial. 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S§  967-960;  Dec.  Dig.  <S=>22a] 

8.  Appeal  and  Bbbob  €=>1048  —  HABifucss 
Ebbob— Exclusion  of  Evidence. 

Brror  in  the  exclusion  of  such  questionB 
was  harmless,  where  other  witnesses  had  gone 
over  the  same  ground  on  cross-examination. 
,  [Bdk  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SJ  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  «=»I048.] 

9.  Cabbiebs  0=>228  —  Cabbiaob  of  liiVB 
Stock— Action  fob  Dahaoes— Evidence. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  ot  llv^  stock,  evidence  as  to 
whether  a  certain  station  was  a  place  at  which 
there  was  sufficient  work  to  keep  an  engine 
was  properly  excluded  as  irrelevant  and  imma- 
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terial,  In  view  of  the  carrier's  daty  to  exercise 
ordinary  care  to  protect  the  stock  from  injttry. 
[£:d.    Note. — ^For   other   cases,    see   Carriers, 
Ooit.  Dig.  a  957-860 ;  Dec.  Di«.  «=»228.] 

10.  Tbial  €=>192— Question  foe  Jubt— Du- 
contbadicted  £vidknce. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  live  stock,  the  plaintiff's  un- 
contradicted statement  that  after  a  delay  of 
three  or  four  hours  at  a  certain  point  he  noti- 
fied defendant's  station  agent  that  the  stock 
was  suffering  and  should  be  unloaded  raised  no 
issue  for  the  jury,  but  the  court  rightly  assum- 
ed the  fact  as  testified  to. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  432-434;  Dec  Dig.  «=»192.] 

11.  Cabbiebb  Q=>230  —  Oabriaob  of  Litx 
Stock— Instbucttonb—Evidkncb. 

Evidence  in  an  action  against  a  carrier  for 
damages  to  a  shipment  of  live  stock  held  to  sus- 
tain an  instruction  reciting  that  the  car  was  on 
a  side  track  for  over  three  hours  in  the  posses- 
sion and  control  of  the  defendant  as  a  common 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  961,  062;  Dec.  Dig.  <S=»230.1 

12.  Oabbiebs  €=>208  —  Cabbiaqe   or  Litb 
Stock— Cabb   Rbquibed. 

Although  the  shipper  was  aware  of  weath- 
er conditions  when  the  cattle  were  loaded,  and 
there  was  no  substantial  change  in  the  weather 
after  they  were  loaded,  the  carrier  in  possession 
of  the  car  as  a  common  carrier  was  required  to 
exercise  that  degree  of  care  for  the  protection 
of  the  stock  that  a  reasonable,  cautious,  and 
prudent  man  would  under  like  circumstances. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  fj  924-928;  Dec.  Dig.  «=»208.] 

13.  Gabbiebs  ®s>200  —  Cabbiaqe  of  Live 
Stock— Action  fob  Dauaobs— Neouqence. 

A  carrier  of  a  car  of  live  stock,  in  switch- 
ing the  car  to  a  side  track,  was  bound  to  ex- 
ercise reasonable  care  in  so  placing  it  as  not  to 
unnecessarily  expose  the  stock  to  inclement 
weather,  and,  if  it  placed  the  car  where  it  was 
so  exposed,  to  exercise  reasonable  care  to  pro- 
tect the  stock  while  there,  and,  if  necessary 
for  their  protection,  to  remove  or  enable  the 
caretaker  to  remove  them  from  the  car;  but  it 
was  not  required,  as  a  matter  of  law,  to  main- 
tain a  switch  engine  there. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  925;  Dec  Dig.  «=3209.] 

Appeal  from.  District  Court,  Allamakee 
County  ;  A.  N.  Hobson,  Judge. 

Action  to  recover  damages  to  cattle  conse- 
quent on  defendant's  alleged  negligence  re- 
sulted in  a  Judgmeut  against  defendant,  from 
which  it  appeals.    Affirmed. 

Cook,  Hughes  &  Sutherland,  of  Cedar  Rap- 
ids, and  H.  H.  Stllwell,  of  Waukon,  for  ap- 
pellant W.  S.  Hart,  of  Waukon,  for  appel- 
lee. 

LADD,  J.  The  Issues  are  stated  In  the 
opinion  filed  on  the  former  appeal,  149  Iowa, 
176,  127  N.  W.  198,  34  L.  R.  A.  (N.  S.)  1013, 
Ann.  Cas.  1912C,  915.  .  The  cause  was  again 
tried  In  September,  1911,  and  a  verdict  re- 
turned for  $500  as  damages,  and  $331.25  in- 
terest 

[1]  The  first  complaint  is  that  portions  of 
Instructions  10  and  13  are  contradictory.  In 
the  latter  the  Jury  was  told  that  there  was 


no  evidence  that  the  defendant  agreed  to 
transport  the  car  load  of  cattle  from  SoutiL 
St  Paul  to  Lansing  on  a  faster  train  or 
schedule  of  time  than  it  did,  or  that  it  was 
not  transported  at  proper  speed  or  on  proper 
time.    The  former  instruction  reads: 

"If  you  find  from  the  evidence  that  there  was 
delay  in  the  transportation  of  the  cattle,  or 
that  plaintiff  complained  to  the  conductor  in 
charge  of  the  train  of  the  condition  of  the  cat- 
tle, the  defendant  was  in  either  event  required 
to  exercise  ordinary  and  reasonable  care  dur- 
ing their  delay  and  also  while  in  transit  for 
their  safety  and  protection.  If  the  removal  of 
the  cattle  from  the  car  during  the  delay  or  at 
any  time  while  in  the  defendant's  possession 
was  necessary  for  their  protection  from  injury, 
and  in  the  exercise  of  such  ordinary  and  rea- 
sonable care  on  defendant's  part  it  was  possible 
to  remove  them,  defendant  was  bound  to  do  so, 
and  was  bound  to  give  ttiem  whatever  attention 
was  necessary  for  their  protection  daring  tbe 
whole  time  the  cattle  were  in  possession  of  de- 
fendant When  the  defendant  contracted  to 
carry  the  cattle  to  their  destination,  the  law  im- 
posed upon  it  an  obligation  to  carry  them  in.  a 
proiwr  manner  and  deliver  them  in  good  condi- 
tion, considering  the  ordinary  perils  of  the 
road,  and  the  natural  propensities  of  the  ani- 
mals themselves,  and.  if  it  failed  to  deliver 
them  in  such  condition,  It  is  responsible  in 
damages  (if  any),  unless  it  appears  from  the 
evidence  uat  such  damages  were  caused  by  the 
acts  of  plaintiff,  his  servants  or  agents,  and  the 
burden  of  proof  rests  upon  plaintiff  to  establish 
by  a  preponderance  of  the  evidence  before  you 
that  defendant  was  negligent  in  these  respects, 
and  that  neither  his  own  acts  nor  those  of  his 
servants  and  agents  caused  the  injuries  com- 
plained ol" 

The  instruction  merely  advised  the  Jury 
that  there  was  no  agreement  with  reference 
to  a  faster  train  or  schedule  than  that  at 
which  the  cattle  were  carried,  and  that  the 
car  was  hauled  at  a  proper  speed  and  no 
more  time  consumed  than  defendant  might 
take,  but  fo'  aU  this  there  might  have  been 
and  were,  in  fact,  delays  on  the  way,  especial- 
ly at  Newport  and  River  Junctlcm,  and  the 
duty  devolved  on  defendant  to  exercise  the 
care  defined  iu  the  Instruction  at  these  points. 
The  delay  referred  to  in  the  tenth  Instruc- 
ticm  was  to  that  incident  to  the  hauling  of 
the  cattle,  as  when  switcUng  or  iu  making  up 
the  train  and  the  like;  while  Insti-uctlon  13 
relates  to  tlie  speed  of  the  train  and  whether 
It  moved  on  proper  time.  In  other  words, 
the  subjects  are  distinct,  and  there  is  no  con- 
flict whatever. 

[2]  II.  Exception  is  taken  to  the  last  half 
of  the  tenth  instruction  for  that,  as  is  con- 
tended, "it  failed  to  point  out  to  the  Jury  that 
the  defendant  would  not  be  liable  for  dam- 
ages due  to  the  acts  of  the  animals  them- 
selves, such  as  fighting,  boring,  and  unrul- 
Iness  of  the  animals."  The  carrier  is  not 
liable  for  damages  occasioned  by  the  natu- 
ral propensities  or  inherent  vices  of  animals 
being  transported,  and  this  instruction  plain- 
ly recognizes  such  to  be  the  law.  The  obli- 
gation of  the  defendant  to  deliver  in  good 
cuudltion  is  limited  by  exacting  the  cousidcr- 
ation  of  the  perils  of  the  road  and  the  uatu- 
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ral  xuropensIttcR  of  ti>e  animals  tbemselTes,! 
and  If,  considering  tbese,  it  failed  to  deliver 
them  In  tbe  condition  received,  it  watt  respon- 
■tble  for  the  damages,  nnleaa  these  were  oc- 
casioned by  the  neglect  of  the  plaintiff  or 
bla  agent  See  Gilbert  Bros.  v.  By.,  166  Iowa, 
440,  136  N.  W.  911.  Under  the  Instroctlon 
It  is  only  upon  the  failure  of  the  defendant  to 
deliver  the  cattle  "in  such  condition,"  that 
Is,  In  aa  good  condition  as  when  received, 
considering  the  ordinary  perils  of  the  road 
and  the  natural  propensities  of  the  animals 
tbemaelves,  and  the  instruction,  fairly  con- 
strued, proceeds  to  say  that  even  then  these 
muy  not  be  recovered  unless  resulting  with- 
out any  negligence  on  the  part  of  the  idain- 
tllT.  The  Instruction  was  not  likely  to  be  mla- 
nnderstood  by  the  Jury.  Even  though  a  train 
may  move  at  a  proper  speed  and  make  the 
trip  on  schedule  time,  this  would  in  no  man- 
ner relieve  the  company  at  the  consequofices 
of  any  negligence  in  the  manner  of  caring 
for  the  stock  being  transported  during  any 
necessary  delay  at  stations  or  when  moving 
OD  the  road,  and  this  is  the  purport  of  the 
two  instmctions. 

[S]  III.  The  court  submitted  this  Interrog- 
atory to  the  Jury:  "Was  the  injury  to  the 
stock  caused  by  freezing?  A.  Yes."  Appel- 
lant contends  that  the  answer  was  con- 
trary to  the  established  facts,  and  therefore 
evidenced  such  passion  and  prejudice  that  a 
new  trial  should  have  been  awarded.  See 
Baldwin  v.  By.,  63  Iowa,  210,  18  N.  W.  884; 
Spieer  v.  Webster  City,  118  Iowa,  961,  92  N. 
W.  884.  This  inquiry  was  not  limited  to  the 
time  the  car  was  standing  on  the  side  track 
at  Newport,  as  is  assumed  by  appellant,  but 
bad  reference  to  the  time  during  transporta- 
tion. Bveu  if  the  record  at  the  govemmoit 
weather  office  at  St.  Paul,  eight  miles  away. 
Indicated  that  the  thermometer  registered 
from  20  to  26  degrees  above  zero,  there  on 
the  side  track  the  weather  might  have  be- 
come much  colder,  and  especially  before 
reaching  the  destination  at  Lansing,  It  ap- 
peared that  the  car  containing  the  cattle  was 
exposed  to  a  high  wind  at  Newport  for  three 
or  four  hours  with  the  thermometer  at  from 
20  to  26  degrees  above  zero,  and  it  was  grow- 
ing colder,  and  it  stood  on  another  side  track 
later  on,  and,  even  though  a  conple  veteri- 
narians thought  the  cattle  could  not  have 
frozen,  other  witnesses  testified  Chey  did, 
and  it  seems  hardly  necessary  to  add  that 
there  was  sufficient  evidence  to  sustain  the 
finding. 

[4]  IV.  In  Instruction  0  the  court  advised 
the  Jury  that  complaint  to  the  conductor 
during  the  progress  of  the  train  was  suffi- 
cient notice  to  the  company.  This  is  said  to 
be  misleading  with  reference  to  the  duty  of 
the  company  and  threw  all  the  burden  on  it 
Nothing  but  a  vivid  imagination  could  draw 
such  an  Infwenoe,  for  the  instruction  is  sub- 
ject to  no  other  interpretation  than  that  it  ad- 
vised as  to  what  would  be  "sufflcieat  notice 
to  the  ocHnpany." 


[I]  y.  EMdence  which  should  have  adduc- 
ed in  chief  is  said  to  have  been  introduced  in 
rebuttaL  Bveo  U  this  were  so,  the  order  la 
which  the  evidence  shall  be  received  la  dis- 
cretionary with  the  trial  court,  and  no  abuse 
of  such  discretion  appears  in  this  case. 

[6]  The  plalntiS  introduced  evidence  tend- 
ing to  show  that  the  car  was  overcrowded, 
and  that  this  ooca^oned  injury  to  part  or 
all  of  the  cattle.  On  rebuttal  the  defendant 
called  witnesses  who  tesdfled  that  they  were 
familiar  with  cars  such  as  that  conveying  the 
cattle,  and  that  62  head  of  cattle  such  aa 
those  hauled  might  be  placed  in  a  car  with- 
out overcrowding.  The  objection  seems  to 
be  that  this  was  not  proper  as  expert  testi- 
mony, and  not  based  on  facta  disclosed.  The 
testimony  related  to  matters  not  familiar  to 
the  ordinary  Juror. 

[7]  Witness  SchwartzhofT  was  asked  this 
quesUon: 

"Assuming  62  head  of  mixed  Western  cattle 
mnnins  in  aUes  from  calves  of  126  pounds  to 
1,000  pounds  in  medium  flesh,  and  the  load 
weighing  in  the  neighborhood  of  22,000  pounds, 
would  the  car  be  overcrowded?" 

The  wltoess  had  previously  testified  that 
he  had  never  had  any  difficulty  in  loading  a 
car  such  aa  that  la  question  above  the  mini- 
mum capacity  without  crowding  the  stock, 
and  that  he  bad  about  26,000  or  28,000 
pounds  in  a  car  and  more,  that  the  car  would 
not  be  overcrowded  when  the  weight  is  less 
than  25,000  lbs.  On  cross-examination  the 
witness  was  asked :  "In  that  assumption,  how 
many  calves  would,  yon  include?"  This  was 
objected  to  on  the  ground  that  the  question  did 
not  require  the  number  of  calves,  but  merely 
the  number  of  cattle  and  the  gross  weight, 
and  the  objection  was  sustained.  "Q.  You 
can  tell  how  many  you  would  include  that 
weighed  1,000  pounds  can't  you?"  The  ob- 
jection aa  Incompetent  irrelevant,  and  Im- 
material was  sustained,  and  another  ques- 
tion as  to  how  many  cattle  weighing  800 
poimds  he  would  Include  was  asked,  and  a 
like  objection  sustained.  Appellant  contends 
that  an  indefinite  question  was  asked,  and 
the  defendant  was  denied  the  opportunity  of 
testing  the  accuracy  of  the  testimony  given, 
or  the  basis  upon  which  it  rested.  The  ob- 
jections might  well  have  been  overruled. 

[t]  It  Is  to  be  said,  however,  that  the  wit- 
ness had  testified  with  reference  to  weight 
rather  than  number  of  cattle  which  might 
be  loaded  in  the  car,  and,  as  other  witnesses 
had  gone  over  the  same  ground  in  cross-ex- 
amination, we  are  inclined  to  say  that  the  er- 
ror was  without  prejudice. 

[f  ]  yi.  A  witness  was  asked  this  question : 
"la  Newport  a  place  at  which  there  is  suffi- 
cient work  to  keep  an  engine?"  An  objeo- 
tion  as  incompetent,  irrelevant,  and  imma- 
terial was  sustained,  and  rightly  so.  The 
failure  to  keep  an  engine  at  that  place  was 
not  alleged  as  a  ground  of  negligence,  and 
whether  it  was  bound  to  do.  any  switching 
there  depended  on  the  circumstances,  and 
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not  upon  the  amoimt  of  swltcblng  to  be  done 
or  whether  It  would  have  been  feasible  for 
defendant  to  have  maintained  a  switching 
engine  at  that  point  The  obligation  of  the 
defendant  was  to  exercise  ordinary  care  for 
the  protection  of  the  cattle  in  view  of  the  In- 
clemency of  the  weather,  and  if,  in  view  of 
Irnving  shunted  the  car  on  the  side  track  at 
Newport,  It  was  necessary  In  order  to  exer- 
cise such  care  to  unload  the  stock  or  to  re- 
move the  car  from  that  locality,  the  fact  of 
not  having  sufficient  business  to  require  the 
constant  use  of  a  switch  engine  at  that  place 
would  furnish  it  no  excuse  for  not  meeting 
its  obligations.    The  ruling  has  our  approval. 

[II]  VII.  The  court  Instructed  the  ]ury 
that  the  undisputed  evidence  showed  that  the 
car  of  cattle  was  in  the  possession  of  the 
defendant  between  three  and  four  hours  at 
Newport  before  being  forwarded,  and  that 
while  there  the  plalntilT  notified  an  empk>y€ 
of  the  defendant  who  was  In  charge  of  the 
station  that  the  cattle  were  suffering  and 
should  be  unloaded,  and  advised  that  this 
was  sufficient  notice  to  require  the  defendant 
to  take  such  steps  as  might  be  necessary  to 
protect  such  cattle.  Oolsdi  testified  to  in- 
forming the  operator  in  charge  ot  the  station 
of  the  condition  of  the  cattle  on  two  difTerent 
occasions,  and  d«nandlng  theli:  removal  from 
the  cars.  This  is  not  denied  by  such  em- 
ploy6  or  any  other  witness,  and  no  circum- 
stances casting  doubt  upon  the  testimony 
were  proven,  and  yet  appellant  contends  tliat, 
as  plaintiff  was  an  Interested  witness,  the 
issue  as  to  whether  he,  In  fact,  gave  the  no- 
tice ought  to  have  been  submitted  to  the  jury. 
Had  any  facta  been  shown  tending  to  cast 
doubt  on  the  testimony  or  the  veracity  of 
the  witness,  a  different  question  would  be 
presented,  and  the  authorities  dted  by  ap- 
pellant somewhat  In  point  In  Joy  v.  Die- 
fendorf,  130  N.  T.  6,  28  N.  B.  602,  27  Am.  St 
R^.  484,  evidence  on  the  part  of  the  defend- 
ant was  sufficient  to  warrant  the  conclusion 
that  a  note  had  been  obtained  through  fraud, 
and  the  testimony  of  good  faith  on  the  part 
of  the  purchaser  by  the  cashier  of  a  bank, 
though  undisputed,  merely  carried  that  Issue 
to  the  Jury  and  was  in  line  with  the  authori- 
ties holding  that  testimony,  though  undis- 
puted. Is  not  conclusive  where  doubt  Is  cast 
on  the  veracity  of  the  witness  by  drcnm- 
stances  appearing  at  the  trial.  That  Is  not 
the  situation  here,  and.  If  the  Jury  had  found 
against  the  undisputed  evidence  of  notice.  It 
would  have  been  good  ground  for  a  new  trial, 
and  therefore  an  issue  was  not  raised  fOr 
the  Jury,  and  the  court  rightly  assumed  the 
fact  as  testified  by  the  witness. 

[11]  VIII.  Exception  is  taken  to  the  fourth 
instruction,  in  that  It  recited  that  the  car  of 
cattle  was  on  the  side  track  at  Newport  from 
about  8  o'clock  In  the  evening  till  11:20 
o'clock  of  the  same  night,  and  during  that 
time  was  "In  the  possession  and  under  the 
control  of  the  defendant  as  a  common  car- 
rier."   The  car  was  taken  by  the  defendant 


from  the  stockyards  In  SouQi  St  Paul  a 
little  after  7  o'clock  In  the  evening.  l%e 
train  stopped  at  Nevrport,  about  five  miles 
distance,  for  about  four  hours,  and  all  this 
instructfon  indicates  is  that  in  the  meantime 
the  cattle  were  in  the  possession  of  the  de- 
fendant as  a  common  carrier.  This  Is  ques- 
tioned on  the  ground  that  the  plaintiff  ac- 
companied the  car  as  caretaker;  but  that 
in  no  manner  relieved  the  defendant  of 
its  obligations  as  a  common  carrier.  Ap- 
pellant contends  that  the  verdict  was  con- 
trary to  the  evidence,  and  therefore  a  new 
trial  should  be  granted.  A  review  of  the  evi- 
dence Is  not  necessary,  for  it  leaves  no  doubt 
but  that  there  was  sufficient  to  carry  the 
Issues  to  the  Jury. 

[12]  IX.  Complaint  Is  made  of  (he  refusal 
of  the  court  to  give  the  following  Instmc- 
Uon: 

"The  plaintiff  tendered  his  cattle  for  sblpment 
on  the  evening  in  question,  and  in  doing  bo  b»- 
Bumed  the  risk  of  the  conditions  of  the  weather 
at  that  time,  or  such  changes  as  might  sudden- 
ly occur  by  reason  of  sudden  lowering  of  the 
temperature;  therefore,  if  you  find  that  the  in- 
jury complained  of  was  due  to  a  sodden  lower- 
ing of  the  temperature,  or  to  the  conditions  of 
the  weather  at  the  time  plaintiff  tendered  the 
shipment  to  the  defendant,  then  you  will  find  for 
defendant" 

It  is  said  in  support  of  this  (hat  the  plain- 
tiff, when  the  cattle  were  loaded,  was  aware 
of  weather  conditions,  and  that  (here  was  no 
substantial  change  in  the  weather  after  the 
cattle  were  loaded,  and  the  defendant  was 
not  bound  to  keep  an  engine  at  Newport  so 
that  the  cattle  could  be  unloaded.  All  this 
may  be  conceded,  and  yet  the  defendant  had 
possession  of  the  car  as  a  common  carrier 
and  was  required  to  exercise  that  degree  of 
care  fOr  the  protection  of  the  stock  that  a 
reasonable,  cautious,  and  prudent  man  would 
under  like  circumstances. 

[13]  In  switching  the  car  and  shunting  it  on 
the  side  track  it  was  bound  to  exercise  rea- 
sonable care  in  so  placing  it  as  not  to  un- 
necessarily expose  the  cattle  to  the  clemency 
of  the  weaiher,  and,  if  it  did  place  the  car 
where  It  was  unnecessarily  exposed,  it  was 
its  duty  to  do  what  was  necessary  in  the  ex- 
ercise of  reasonable  care  to  protect  the  sto6k 
while  there,  or,  if  the  exercise  of  such  care 
so  required;  to  remove  or  enable  the  care- 
taker to  remove  the  cattle  from  the  car  If 
reasonably  essential  for  their  protection. 
Even  though  cattle  might  not  freeze  with  the 
thermometer  at  29  degrees  above  zero,  when 
exposed  to  the  wind  moving  at  ten  miles  an 
hour,  if  allowed  to  remain  in  sueh  condition 
a  long  time,  we  are  not  prepared  to  say  that 
they  might  not  be  injured  thereby  and  be 
more  likely  to  freese  on  the  subsequent  Jour- 
ney. Oounsd  rightly  contend  that  the  com- 
pany was  not  required,  as  a  matter  of  law, 
to  maintain  a  switch  engtme  at  Newport,  but 
it  was  required  to  do  all  in  the  care  of  stodc 
delivered  to  it  for  carritg»  reasonable  and 
necessary  for  its  proper  care  and  protection, 
and  whether  it  was  bound  to.  place  the  car 
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In  a  poaltioti  wbiere  It  migh%  be  unloaded  or 
remove  It  from  Its  exposed  condition  in 
wMch  It  had  placed  It  depended  entirely  up- 
on the  ordlnaxy  care  wUch  was  exacted  from 
It  Of  course,  there  might  be  circumstances 
under  which  cattle  might  freeze  without  fault 
on  the  part  of  the  carrier,  but  in  this  case  it 
was  a  fair  question  for  the  Jury  whether  the 
defendant  exercised  ordinary  care  In  the  pro- 
tection of  the  cattle  during  transportation, 
and,  If  it  failed  so  to  do,  whether  the  cattle 
were  Injured  and  lost  In  consecjuence  of  such 
omission. 

There  was  no  error,  and  the  Judgment  Is 
affirmed. 

DEEMER,  0.  X,  and  GAXNOR  and  SAL- 
INGER, JJ.,  concur. 


HOBNBB  T.  MAXWELL  «t  al.    (So.  28367.)^ 
(Supreme  Oourt  of  Iowa.    June  30,  1815.) 

1.  SPECIflO  PSSrOBMANCE   <$=>121  —  AasBK- 

lasT  TO  Makb  Wn.i<— Etidbncb. 

In  a  Boit  to  specifically  enforce  a  contract 
to  leave  plaintiff  all  ot  their  property,  eyidence 
Jield  to  warrant  a  finding  tliat  the  two  deceased 
so  agreed. 

[Ed.  Note.— For  other  cases,  see  Spedflc  Per- 
formance, Gent.  Dig.  S|  3ST-S95;  Dec.  Dig.  «» 
121.] 

2.  WnWMSBS  «=>143—  OOMJPETKNOT— TBARS- 

ACTION  WITH    DECEAHBD  PESSON. 

Code,  {  4604,  declaring  a  party  and  his 
privies  incompetent  to  testify  to  transactions 
with  a  deceased  party,  does  not  preclude  a 
mother  who  surrendered  the  custody  of  her 
cliild  to  deceased  from  testifying  in  its  favor 
to  an  agreement  by  deceased  to  devise  and  be- 
queath all  bis  property  to  the  child;  the  moth- 
er not  acting  as  the  child's  agent  or  representa- 
tive. 

VBd,  Kote.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  IS  619-624;    Dec.  Dig.  <S=»143.] 

3.  Witxs  ©=>58— Agbeemknts  to  Bkqukath— 
Vamditt. 

An  agreement  by  husband  and  wife  to  leave 
their  property  to  an  adopted  child,  which  did 
not  impose  any  restrictions  on  their  convey- 
ance durinp;  life,  is  vaUd,  though  It  Included 
psrtiM'  homestead. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dfe.  8S  164,  165;   Dec.  Dig.  «=958.] 

4.  AnoPTiON  €=»&— Articles  or  ADOPnon— 
Rbcobds. 

Adoption  papers,  though  not  recorded  or 
somewhat  defective,  are  not  regarded  as  void. 

[Ed.  Note.— For  other  cases,  see  Adoption, 
Cent  Dig.  i§  12-14^   Dea  Dig.  (&=>&.} 

6.  Evidence  «is»41T  —  DootJMBNTAKT  Evr- 
DKHCB— PABoii  Evidence  to  Vabt. 
Code,  g  3250,  jjrovides  for  the  adoption  of 
children  whereby  is  conferred  upon  the  child 
•all  the  rights,  privileges,  and  responsibilities 
whiota  would  pertain  if  it  were  born  in  lawful 
wedlock  to  the  person  adopting,  Section  3252 
provides  that  the  articles  of  adoption  shall  be 
acknowledged  by  all  parties  and  recorded  in  the 
recorder's  office,  while  sectiotr  3258  dedares 
that  upon  the  execution,  aclcnowledgment,  and 
fiUng  of  the  articles  the  rights  and  duties  be- 
tween the  child  and  his  adopting  parents  should 
be  initiative.  Held,  that  these  statutes  merely 
.tnesoribe  what  is  esseatial  to  an  adoption  With- 
out reference  to  other  understandings  between 


the  parties,  and  the  fact  that  articles  of  adop- 
tion were  duly  executed  and  acknowledged  does 
not  preclude  the  natural  parent  from  testifying 
that  the  adopting  parents  agreed  to  leave  to 
the  child  all  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  18T4-1899;   Dec.  Dig.  «=>417.] 

Evans  and  Salinger,  JJ.,  dissenting,  and 
Deemer,  G.  J.,  dissentisg  in  part 

Appeal  fpoD)  District  Court,  Pottawattamie 
County;    Thomas  Arthur,  Judge. 

Action  to  spedflcally  enforce  an  alleged 
contract  of  Geo.  H.  and  Jb.  May  Crisp  to 
leave  plaintiff  all  their  property.  From  a 
decree  entered  as  prayed,  the  defendants  ap- 
peal.   Affirmed. 

W.  H.  KlUpack,  of  Council  Bluffs,  for  ap- 
pellants. I.  N.  FUckinger,  OifforU  Powell, 
and  Tinley,  Mitchell  &  Pry  or,  all  of  Oouncll 
Bluffs,  for  appellee. 

LADD,  J.  [1]  The  plaintiff  Is  the  child  of 
Midlle  Clue,  bom  out  of  wedlodc,  who  be- 
came a  member  of  the  household  of  Geo.  H. 
and  Elizabeth  May  Crisp  early  In  1888.  She 
was  first  cared  for  by  them  at  the  Instance 
of  her  mother,  and  afterwards,  on  April  17th 
of  that  year,  articles  of  adoptl(Mi  In  due  form 
were  si^ed  by  the  mother  and  the  Crisps. 
Therein  the  mottier  yl^ded  the  custody  Of 
her  child,  and  the  Criqw  tmdertook  to  a^pt 
her  as  their  own  In  accordance  with  the 
statutes  of  Iowa,  and  agreed  that  they  would 
"nurture,  support,  and  educate  her  as  their 
ottn  child  and  In  all  and  every  respect  take 
the  place  of  parents,  both  natural  and  legal." 
The  child  was  reared  by  them,  though  the 
articles  uf  adoption  never  became  effective, 
owing  to  omission  to  record,  a»d  now  brings 
this  action  to  recover  the  estate  they  left  on 
the  ground  that  tbey  orally  agreed  that  she 
^onld  be  entitled  t»  and  become  the  owner 
of  aU  of  the  property  of  whatsoever  kind  of 
which  they  should  die  possessed.  The  rec- 
ord is  -quite  dear  that  Mr.  and  Mrs.  Crisp 
declared  that  they  had  no  children  and  ex- 
pected none^  and  that  all  their  property 
should  go  to  Ethel,  the  pl&lntlff.  The  natural 
mother,  who  since  married  one  Armstrong, 
testified  that  she  first  l^t  the  child  with  the 
Orlsps  to  be  boarded  for  a  compensation,  and 
shortly  afterwards  advised  them  that  she 
could  not  pay  as  much  as  was  required,  and 
:wouId  have  to  change  boarding  place,  where- 
upon they  replied  that,  rather  than  give  her 
up,  they  would  keep  and  adopt  her;  that 
she  objected  to  this  at  first  when  they  assur- 
ed her  that  they  would  give  her  a  home  as 
though  sibe  were  their  own,  and  when  they 
died  would,  leave  her  everything  they  had ; 
that  they  had  no  children  and  never  expected 
.-to  have  any ;  that  she  hesitated  ahout  part- 
ing with  her  child,  and  they  Insisted,  and  re- 
peated their  assurance,  and  that  finally  the 
articles  were  prepared,  and  she  snpposed.  the 
contract  In  reference  to  willing  the  property 
was  included  therein,  these  being  given  to 
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tbe  Crisps ;  tbat  Mrs.  Crisp  objected  to  re- 
cording tbe  Instrument,  for  tbat  she  did  not 
wish  her  folks  In  the  east  to  know  anything 
about  the  adoption,  but  wished  It  to  appear 
that  the  child  was  their  own,  "so  tbat  when 
they  died  she  would  have  no  trouble  In  get- 
ting their  property."  A.  T.  Fllcklnger  testi- 
fied that  he  prepared  tbe  artldes  of  adop- 
tion and  after  these  were  signed  advised 
that  It  was  necessary  to  record  the  same; 
that  what  he  did  was  in  the  Interest  of  botb 
parties  without  employment  as  an  attorney; 
that  previous  to  the  execution  thereof  the 
Crisps  said  they  had  no  children,  and  that 
all  their  property  should  go  to  Ethel,  and 
that  they  would  make  a  will  and  leave  all 
their  property  to  her  If  the  mother  would 
consent  to  the  adoption ;  and  that  she  con- 
sented thereto.  At  that  time  Miss  Clue  was 
a  domestic  In  his  home,  and  continued  as  such 
for  several  years  afterwards.  Mrs.  Stork 
testified  tbat  Mrs.  Crisp,  after  her  husband's 
death,  said  to  her*  tbat  tbe  understanding 
between  her  husband  and  herself  was: 

"That  Ethel  bdalutlff]  was  to  have  every- 
thing tbey  bad  when  they  died.  If  he  died  first, 
then  she  was  going  to  carry  out  bis  wishes  to 
the  very  best,  of  her  ability. 

TUB  evidence  was  uncontradicted  save  by 
that  of  tbe  defendant,  a  sister  of  Crisp,  who 
was  visiting  In  tbe  home  of  the  Crisps  for 
several  mcutbs  about  the  time  of  the  adop- 
tion, and  beard  no  conversation  about  their 
Intentions  with  reference  to  tbe  disposition 
of  the  property,  and  the  further  fact  that 
Mrs.  Crisp  shortly  before  her  death  executed 
a  will  leaving  to  plalntlfC  $5  and  all  of  the 
remainder  of  her  pn^jerty  to  the  defendant, 
and  a  further  circumstance  that  Crisp,  prior 
to  his  death,  willed  all  of  his  said  property 
to  his  wife.  But  Mrs.  Crisp  had  executed  a 
previous  will  In  1902  leaving  her  property  to 
the  plaintiff.  The  adoption  papers  were  nev- 
er recorded. 

The  evidence  disclosed  that  the  relations 
between  Mrs.  Crisp  and  plaintiff  were  always 
affectionate,  but  that  the  former  grieved 
over  the  lattei^s  marriage,  which  happened 
shortly  before  the  last  will  was  executed, 
and  Insisted  that  she  had  lost  her  baby.  The 
significance  of  one  of  these  wills  about  off- 
sets that  which  should  be  accorded  the  other, 
and  tbe  wlU  of  Geo.  H.  Crisp,  leaving  all  to 
his  wife.  Is  not  Inconsistent  with  the  alleged 
promise  that  when  they  (both)  died  all  should 
go  to  the  child.  The  conrt  did  not  err  In  find- 
ing the  alleged  oral  agreement  established 
with  that  degree  of  certainty  the  law  exacts. 
See  Stiles  v.  Breed,  161  Iowa,  86,  130  N.  W. 
376;  Finger  v.  Anken,  164  Iowa,  007,  131  N. 
W.  657. 

[2]  II.  The  competency  of  the  mother  as  a 
witness  was  challenged  because  of  section 
4004  of  the  Code^  declaring  that: 

"No  party  to  any  action  or  proceeding, 
»  •  •  nor  any  person  from,  through  or  un- 
der whom  any  such  party  or  interested  person 
derives  any  interest  or  title  by  assignment  or 
otherwise,    •    •    *    gball    be    ezamined   as    a 


witness  m  regard  to  any  penonal  transaction 

or  communication  between  such  witness  and  a 
person  at  the  commencement  of  such  examina- 
tion deceased,  •  •  •  against  •  •  •  lega- 
tee, devisee    *    *    •   of  such  deceased  person." 

In  the  transaction  of  which  she  testified 
she  did  not  purport  to  act  as  agent  for  her 
child ;  she  seemed  rather  to  be  making  a 
gift  of  her  daughter  Inter  vivos.  She  Is  not 
seeking  to  enforce  the  contract  then  made^ 
though  her  testimony  and  that  of  plaintiff 
establishes  Its  complete  performance  on  their 
part  The  fact  that  she  might  profit  by  her 
testimony  ought  not  to  exclude  It  The  es- 
tate In  dispute  nor  the  Interest  therein  sought 
to  be  recovered  by  plaintiff  was  not  derived 
from,  through,  nor  under  the  mother,  fbr  she 
never  had  or  claimed  any  right,  title,  or  In- 
terest therein.  "From,  through  or  under" 
has  reference  to  the  devolution  of  title,  and 
not  the  agencies  by  which  this  was  affected. 
In  StUes  ▼.  Breed,  161  Iowa,  86,  180  N.  W. 
376,  the  pers<m  acting  as  agent  for  the  father 
was  held  competent  to  testify,  and  what  waa 
there  said  suffidmtly  vindicates  the  ruling 
that  the  mother  was  a  competent  witness 
notwithstanding  the  objection  interposed.  It 
has  the  support  of  Crawford  v.  Wilson,  139 
Ga.  664,  78  8.  B.  30,  44  L.  B.  A.  (N.  S.)  773, 
and  Stowers  v.  HolIIs,  8S  Ky.  644.  See,  also. 
O'Neill  V.  Wilcox,  116  Iowa,  15,  87  N.  W.  742, 
and  Boberteon  v.  Campbell,  recently  -decided. 
In  Bosseau  v.  Bouss,  180  N.  Y.  116,  72  N.  B. 
916,  the  court  appears  to  have  confused  ac- 
quirement by  virtue  of  a  contract  of  a  per- 
son with  deriving  title  or  Interest  from, 
through,  or  under  such  person,  and  to  have 
construed  a  statute  like  that  of  this  state  as 
though  It  were  like  that  construed  In  Asbury 
V.  Hlcklln,  181  Mo.  658,  81  S.  W.  390. 

We  are  not  Inclined  to  add  to  section  4004 
of  the  Code,  though  there  Is  a  reason  for  the 
Legislature  to  amend  It  so  as  to  exclude  the 
testimony  of  the  mother  In  a  case  like  this 
and  of  an  agent  making  a  contract  f&r  anoth- 
er with  a  deceased  person.  In  both  Instanc- 
es, death  having  closed  the  mouth  of  one  oC 
the  parties  to  the  transaction,  the  law  might 
well  close  the  mouth  of  the  other.  It  has 
not  done  so,  however,  and  we  are  of  the 
opinion  that  the  mother  was  competent  to 
testify  to  the  arrangement  made  w.ltii  the 
Crisps. 

[3]  III.  Nor  can  it  be  said  that  the  agree- 
ment was  Invalid  because  of  Including  the 
homestead  of  the  Crisps.  In  the  first  place* 
there  was  no  evidence  that  they  then  had  a 
homestead,  and  In  the  second.  If  they  had, 
there  was  nothing  to  prevent  them  from  dis- 
posing of  it  after  their  death.  The  alleged 
contract  neither  Imposed  nor  purported  to 
Impose  any  limitation  upon  their  free  use  or 
disposal  of  any  of  their  property  at  any  time 
during  life.  MdUne  v.  Carlson,  92  Neb.  419, 
138  N.  W.  721. 

[4,  6]  IV.  Counsel  for  appellant  contend, 
however,  that  all  that  was  said  prior  to  and 
at  the  time  the  articles  were  signed  must  ba 
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deemed  merged  therein,  and  may  not  be 
shown  as  establleMng  an  Independent  agree- 
ment That  this  Is  the  rule  with  reference  to 
ordinary  contracts  goes  Mrlthout  saying.  But 
this  was  no  such.  The  statute  (section  3250, 
Code)  prescribes  who  may  adopt  a  child, 
"conferring  thereby  upon  It  all  the  rights, 
privileges  and  responsibilities  which  would 
pertain  to  It,  if  born  in  lawful  wedlock  tO 
the  person  adopting." 
Section  3252,  Ck>de: 

"Such  instrument  must  also  be  signed  by  the 
person  adopting,  and  be  acknowledged  by  all 
the  parties  hereto  in  the  same  manner  as  deeds 
conveying  real  estate  are  acknowledged,  and 
shall  be  recorded  in  the  recorder's  office  in  the 
county  where  the  person  adopting  resides,  and 
be  indexed  with  the  name  of  the  parent  by 
adoption,  as  grantor,  and  the  child  as  grantee, 
in  its  original  name,  if  stated  in  the  instru- 
ment." 

"Upon  the  execution,  acknowledgment  and 
filing  for  record  of  such  instrument,  the  rights, 
duties  and  relations  between  the  parent  and 
child  by  adoption  shall  be  the  same  that  exist 
bv  law  between  parent  and  child  by  lawful 
birth."     Section  3253,  Code. 

These  statutes  prescribe  precisely  what  Is 
essential  to  accomplish  adoption  without  ref- 
erence to  what  other  understandings  may 
hare  been  had  between  the  parties.  If  others 
there  have  been,  they  have  no  place  in  the 
articles  of  adoption,  as  such,  which  aim 
only  to  put  the  minor  in  the  same  relation 
legally  to  the  adoptive  parents  as  though 
their  offspring.  Even  this  Is  not  effected 
unless  the  Instrument  is  recorded.  Tyler  v. 
Reynolds,  53  Iowa,  146,  4  N.  W.  902 ;  Shearer 
V.  Weaver,  56  Iowa,  578,  9  N.  W.  907;  Gill 
V.  Sullivan,  55  Iowa,  341,  7  N.  W.  686;  Mc- 
Collister  V.  Yard,  90  Iowa,  621,  57  N.  W.  447. 
But,  as  a  parent  may  confer  on  another  the 
legal  right  to  the  custody  of  his  minor  child, 
although  adoption  is  not  accomplished,  adop- 
tion papers,  though  not  recorded  or  somewhat 
defective,  may  prove  effective  for  some  pur- 
poses, and  are  not  to  be  refrarded  as  void. 
Miller  V.  Miller,  123  Iowa,  165,  98  N.  W.  631 ; 
Fonts  V.  Pierce,  64  Iowa,  71,  19  N.  W.  854; 
Chehak  v.  Battles,  1.^3  Iowa.  107,  110  N.  W. 
330,  8  L.  R.  A.  (N.  S.)  1139,  12  Ann.  Cas.  140. 

Here,  however,  the  instrument  was  pre- 
pared In  strict  conformity  with  the  statute, 
and  with  a  view  to  recording,  and  therefore 
with  the  sole  object  of  effecting  adoption. 
It  was  not  a  contract  within  the  meaning  of 
the  term,  but  the  compliiince  in  form  with 
statutory  provisions  to  effect  legal  adoption 
In  the  only  manner  possible.  A  writing  mere- 
ly In  compliance  with  the  statutes  Is  not  a 
contract,  nor  do  these  statutes  undertake 
to  authorize  or  regulate  contracts.  They  are 
intended  rather  to  give  the  right  of  in- 
heritance, which  does  not  arise  from  con- 
tract, but  from  the  law.  Jordan  t.  Abney, 
97  Tex.  296,  78  S.  W.  486.  But  this  was  not 
effected,  owing  to  the  failure  to  record,  and 
the  purpose  of  executing  the  instrument  was 
defeated,  and  it  rendered  nugatory.  It  did 
not  purport  to  deal  with  the  property  rights 


of  parents,  natural  or  adi^tire,  or  of  those 
of  the  efaUd,  and,  aside  from  evld«icing  the 
yielding  of  its  custody,  it  was  of  no  efficacy 
whatever.  To  say,  in  these  circumstances, 
that  what  was  said  at  or  preceding  the  draw- 
ing of  such  a  paper  was  merged  therein 
would  be  forcing  the  parol  rule  beyond  the 
reascm  upon  whidi  It  is  based.  It  Is  only 
when  the  writing,  caostraed  in  the  light  of 
the  purpose  for  which  executed,  shows  that 
it  was  meant  to  contain  the  whole  bargain 
between  the  parties,  that  extrinsic  proof  of  a 
distinct  and  separate  oral  agreement  is  held 
to  be  inadmlaslbte.  Ingram  v.  Dailey,  123 
Iowa,  188,  98  N.  W.  627 ;  Sutton  v.  Griebel, 
118  Iowa,  78,  91  N.  W.  826;  Murdy  v.  Skyles, 
101  Iowa,  566,  70  N.  W.  714,  63  Am.  St  Rep. 
411;  Chicago  Tel^hone  Supply  Co.  v.  Marne 
&  Elkhom  Co.,  134  Iowa,  252,  111  N.  W. 
936. 

Here  the  subject-matter  of  property  was 
not  touched  in  the  written  Instrument,  and 
therein  the  cause  differs  from  such  cases  as 
Brantlngham  r.  Huff,  174  N.  Y.  53,  66  N.  E. 
620,  95  Am.  St  Rep.  546,  in  which  the  writ- 
ten agreement  specified  what  the  child  was 
to  reoeire  up<»  attaining  majority.  As  the 
writing  before  us  failed  In  its  purpose  to 
effect  adoption  through  the  neglect  of  the 
adoptive  parents  to  record,  those  claiming 
under  them  ought  not  to  be  permitted  to  de- 
feat the  child's  claim  to  the  property  under 
an  independent  agreement  concerning  a  sub- 
ject not  touched  in  that  in  writing.  Oral  tes- 
timony is  not  ordinarily  excluded  under  like 
circumstances,  nor  a  party  denied  the  right 
to  establish  an  oral  contract  by  proof  extrin- 
sic of  the  written  agreement  Such  written 
agreement  neither  evidenced  the  adoption  of 
plaintiff  nor  conferred  on  her  the  right  of 
Inheritance  nor  claim  to  property,  and  there- 
fore did  not  relate  in  any  way  to  the  subject 
of  the  oral  agreement.  We  are  of  (pinion 
that  the  oral  contract  was  clearly  and  fully 
proven,  and  that  the  objections  to  the  evi- 
dence were  rightly  overruled. 

The  decree  is  affirmed. 

WEAVER,  GAYNOR,  and  PRESTON,  JJ., 
concur. 

EVANS,  3.  I  am  unable  to  concur  in  the 
majority  opinion.  I  agree  that  the  written 
instrument  failed  as  an  article  of  adoption 
because  not  recorded  as  required  by  stat- 
ute. I  agree  also  that  such  failure  to  record 
would  not  necessarily  defeat  all  property 
rights  which  might  otherwise  have  accrned 
to  the  plaintiff.  I  agree  under  the  authority 
of  Chehak  v.  Battles,  133  Iowa,  107,  110  N. 
W.  330,  8  L.  R.  A.  (N.  S.)  1139,  12  Ann.  Cas. 
140,  that,  though  such  written  instrument 
never  became  effective  as  an  article  of  adop- 
tion, it  was  yet  available  to  the  plaintiff  as 
a  written  contract  and  was  speciflcally  en- 
forceable as  such  as  far  as  It  purported  to 
confer  property  rights.    I  do  not  agree  that 
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an  oral'  contract  can  be  snperlmposed  upon  it, 
or  that  Its  terms  may  be  contradicted  or  en- 
larged by  parol  evidence. 

In  tbe  Cbehak  Case,  supra,  the  plalntUT 
was  permitted  to  take  under  the  written  In- 
strument the  share  of  property  which  woald 
have  fallen  to  her  If  such  written  Instru- 
ment had  been  properly  perfected  as  an  ar- 
ticle ist  adoption  by  acknowledgment  and  In 
recording.  The  plaintiff  was  held  to  take  not 
as  an  heir,  but  under  the  contract  according 
to  its  terms.  At  this  point  there  is  no  ma- 
terial distinction  between  the  written  instru- 
ment involved  in  the  Chehak  Case  and  the 
written  Instrument  involved  herein.  If  in  the 
case  before  us  the  Crisps  had  died  intestate, 
then  under  onr  holding  in  the  Chehak  Case  the 
plaintiff  herein  could  have  taken  the  estate 
under  the  terms  of  the  written  instrument. 
Both  in  this  case  and  in  the  Chehak  Case, 
however,  the  written  Instrument  only  pur- 
ported to  confer  upon  the  child  the  same 
rights  of  property  as  If  she  were  the  natural 
child  of  the  parties.  No  restriction  was  put 
upon  the  right  of  disposal  of  their  property 
by  the  adopting  parties  in  such  way  as  they 
saw  fit  mie  Crisps  did  dispose  of  it  by  vtUI. 
Hie  purpose  of  the  parol  evidence  herein  is 
to  override  the  will  and  to  put  the  platntifl 
TQMMi  a  higher  plane  of  property  right  than 
a  natural  child  would  occupy.  To  my  nrind, 
snCh  parol  evidence  Is  clearly  Incompetent 
as  tending  to  vary  the  written  contract. 
If  such  parol  evidence  Is  admissible  In  this 
case,  it  must  logically  follow  that  parol  evi- 
dence will  be  admissible  in  any  case  of  adop- 
tion. An  article  of  adoption,  though  regular 
In  all  respects,  will  be  equally  subject  to  ad- 
dition or  diminution  by  parol  evidence.  If 
the  failure  to  acknowledge  the  instrum^it  in 
this  case  rendered  the  written  instrument 
wholly  nugatory,  I  could  readily  agree  to 
the  position  of  the  majority  that  It  could 
not  then  operate  to  exclude  parol  evidence. 
But  under  the  Cheliak  Case  It  was  nugatory 
only  In  the  sense  that  It  faileti  to  become 
an  article  of  adoption.  It  was  not  wholly 
nugatory.  It  was  still  available  as  a  con- 
tract and  subject  to  specific  enforcement 
If  a  contract,  it  was  necessarily  a  contract 
in  writing.  If  a  regular  article  of  adoption 
Is  Immune  from  contradiction  or  variation  by 
parol,  it  must  be  on  the  ground  that  It  is  in 
writing.  Its  immunity  in  that  respect  can  be 
no  greater  than  that  of  any  other  written 
contract.  I  think,  therefore,  that  the  ma- 
jority opinion  opens  a  wide  door  to  parol 
evidence. 

II.  I  think  also  that  the  mother  of  plaintiff 
was  Incompetent  to  testifjr  as  to  the  trans- 
action and  conversations  between  herself 
and  the  Crisps  under  the  provisions  of  sec- 


tion 4604.  She  was  party  to  tlie  contract 
sued  on.  She  furnished  a  substantial  part  of 
the  consideration  In  the  surrender  of  tbe 
custody  of  her  child.  She  was  also  a  bene- 
ficiary under  such  contract.  In  that  the  bar- 
den  of  the  child's  support  and  educatlcm 
was  taken  from  her  shoulders.  She  was 
therefore  interested  in  the  contract  at  tbe 
time  it  was  made.  She  could  have  been  In- 
terested In  a  suit  thereon.  The  plaintUI 
was  a  party  to  that  contract  only  in  an  indi- 
rect sense.  She  is  permitted  to  sue  upon 
the  contract  not  because  the  contract  was 
made  with  her,  but  because  it  was  made 
with  her  mother  and  in  part  for  her  benefit. 
I  think,  therefore,  that  the  mother  was  in- 
competent under  such  section  as  a  person 
"from,  through,  or  under"  whom  the  plain- 
tiff daims.  The  case  presented  comes  dear- 
ly within  the  spirit  of  such  section,  as  the 
majority  opinion  is  inclined  to  concede  by 
the  suggestion  of  legislative  amendment.  To 
my  mind,  the  letter  of  the  present  statute 
Is  sufficiently  comprehensive  to  cover  the 
point  presented.  It  Is  only  by  a  restricted 
construction  that  the  majority  opinion  holds 
the  statute  inapplicable. 

DEBMER,  a  J.  I  agree  with  EVANS,  J.. 
In  the  first  paragraph  of  his  dissent,  and 
with  the  majority  on  the  second  division  of 
the  opinion,  and  consequently  vote  to  re- 
verse. 

SALINGER,  J.  I  concur  with  EVANS. 
J.,  in  his  dissent 


PELTON  V.  ILLINOIS  CENT.  BY.  CO. 
(No.  28623.) 

(Supreme  Court  of  Iowa.     June  30,  191S.) 

"Not  to  be  officially  reported." 
Supplemental  opinion.    For  former  (pinion, 
see  150  N.  W.  236. 

PER  CURIAM.  In  the  petlUon  for  rehear- 
ing, the  sLstb  paragraph  of  the  opinion  re- 
lating to  pleading  is  vigorously  assailed ; 
and  as  the  point  there  discussed  has  l)een 
raised  in  a  case  subsequently  submitted,  and 
as  the  question  has  been  touched  In  a  recent 
decision  by  the  Supreme  Court  of  the  United 
States,  the  paragraph  is  entirely  withdrawn 
from  this  opinion.  As  so  niodlfied,  the  oi^n- 
ion  is  adhered  to,  and  the  petition  for  re- 
hearing overruled. 

The  reporter  will  omit  that  paragraph  In 
publishing  the  opinion  In  the  official  reports. 

LADD.  EVANS,  WEAVER,  and  PRESTON, 
JJ.,  ooncnr. 


Digitized  by 


Google 


Kmst 


i^tnBSCHiBB  ▼.  liXXELJj 


LATTBSCHEB  v.  MIXELL.     (No.  30146.) 
(Supreme  Court  of  I«wa.     June  30,  1915.) 

1.  BbOKEBB    ®=S>54— RIOHT  to   CoSfPENSATIOK 

— Failttse  to  CoMPtsns  Contbaot. 

Code,  {  2974,  provides  that  no  conveyance 
or  contract  to  convey  the  homestead  is  valid 
unless  the  husband  and  wife  join  in  the  execu- 
tion of  the  same  joint  instrument.  Defendant 
employed  a  brolcer  to  procure  an  exchange  of 
land  with  F.,  and  the  broker  notified  F.  of  de- 
fendant's terms,  and  F.  signified  his  acceptance 
thereof  and  offered  to  enter  into  a  contract. 
F.'s  land  was  occupied  by  himself  and  wife  as 
«.  homestead,  and,  though  the  wife  signified  to 
F.  her  assent  to  the  exchange,  she  was  not 
with  her  husband  when  he  offered  to  enter  into 
the  contract,  and  no  contract  signed  by  her  was 
ever  tendered  to  defendant.  Beld,  that  defend- 
ant, having  refused  to  go  on  with  the  exchange, 
was  not  liable  to  the  broker  for  commissions, 
since,  where  an  exchange  or  sale  is  not  actual- 
ly made,  and  no  written  contract  is  entered  in- 
to, the  vendor  and  proposed  purchaser  most  be 
brought  t(«ether  so  that  the  principal  may  se- 
cure a  valid  and  enforceable  contract  if  he 
wishes  so  to  do,  and  the  proposition  should  be 
made  to  the  principal  to  the  end  that  the  stat- 
ute of  frauds  may  be  obviated  by  reducing  the 
agreement  to  writing,  and  F.,  thotigh  ready  and 
willing  to  make  the  exchange,  was  unable  to 
enter  into  a  valid  contract. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {§  75-81;  Dec.  Dig.  «=»54.1 

2.  Sfkcific  Pekfobhanob  «=325— Cohtkaots 
or  SAI.B— HoMierrBAD. 

Under  Code,  |  2874.  a  contract  made  by  the 
husband  for  the  disposition  of  the  homestead 
where  the  wife  does  not  join  cannot  be  specifical- 
ly enforced,  and  the  wife's  oral  assent  cannot 
obviate  the  statute. 

[Ed.  Note.— For  other  case?,  see  Specific  Per- 
formance, Cent  Dig.  SS  5ft-58,  60;  Dec.  Dig. 
«=925.] 

3.  Bbokebs  «=3>54r— Rioht  to  Comfbnbation 
— When  Babned. 

Where  an  agemt  undertakes  to  find  a  pur- 
chaser or  one  who  will  exchange  properties,  it  is 
incumbent  upon  him  to  furnish  a  person  ready, 
able,  and  willing  to  buy  or  exchange  on  the 
terms  fixed. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  is  75-81;   Dec.  Dig.  *=>54.] 

4.  Apfeai.  and  Ebbob  <S=>853— Imsibuotionb 
AS  Law  of  the  Case. 

The  instructions,  in  so  far  as  not  excepted 
to.  moat  be  treated  as  embodying  the  law  of  the 


[E^  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  1524,  3405;  Dec.  Dig.  «=> 
863.1 

Appeal  from  District  Court,  Cedar  Coun- 
ty;    F.  O.  Ellison,  Judge. 

Action  to  recover  a  commission  alleged  to 
bave  been  earned  In  procuring  an  exchange 
of  tracts  of  land  resulted  In  a  verdict  and 
Judgment  as  prayed.  The  defendant  appeals. 
Reversed. 

J.  C.  France,  of  Tipton,  for  appellant  C. 
O.  Boling  and  W.  G.  W.  Geiger,  both  of  Tip- 
ton, for  appellee. 

LADD,  3.  ni  Defendant  owned  a  farm  of 
140  acres  in  Howard  county,  and  the  evi- 
dence was  such  tliat  the  Jury  might  bare 
found  that  he  employed  plaintiff  to  procure 


an  excihange  for  a  fiann  of  '20  aAMiB  nea<  Mt 
Vernon  owned  by  John  Fulwlder.  After  some 
negotiations  the  defendant  on  Saturday  •ot- 
tered to  exchange  by  accepting  $14,000  for 
his  land  and  allowing  $11,000  for  that  of 
Fulwlder.  Fulwlder  was  notified  of  this  on 
Monday  following,  and  signified  bis  accept- 
ance of  tbe  proposition  on  Wednesday,  and 
offered  to  enter  into  a  contract  stipulating 
for  tbe  exchange  of  deeds  and  the  payment  of 
the  difference  on  March  1st  following. 
Thereupon  tbe  defendant  stated  that  he. 
would  not  close  the  deal.  The  evidence  dis- 
closed that  tbe '20  acres  of  land  belon^ng  tb 
Fulwlder  was  occupied  by  himself  and  wife 
as  a  homestead,  that  his  wife  was  willing  to 
make  tbe  exchange,  bad  so  informed  plain- 
tiff, and  would  bave  signed  any  contract  pre- 
sented for  the  purpose  of  effecting  tbe  ex- 
change, but  bad  signified  her  assent  to  thie 
acceptance  of  defendant's  offer  to  no  one 
except  her  husband,  whom  ^e  told  he  could 
sign  a  contract  for  her,  but  was  never  re- 
quested to  sign  a  contract.  She  was  not  at 
Tipton  at  tbe  time  her  bnsbahd  offered  to 
enter  into  the  contract  On  the  other  hand, 
the  defendant  testified  that  he  bad  inforitoed 
plaintiff  that  unless  the  deal  vras  made  on 
Monday  it  would  be  off,  as  be  bad  to  make 
an  answer  to  Indicate  what  he  would  do  in 
tbe  matter  of  an  exchange  with  another  par- 
ty, and  that  a  contract  was  never  tendered 
to  him.  It  will  be  observed  that  no  written 
contract  was  entered  into  and  none  tendered 
which  would  be  enforceable. 

[2,3]  Section  2874  Of  the  Code  provides 
that: 

"No  conveyance  or  incumbrance  of  or  con- 
tract to  convey  or  incumber  the  homestead,  if 
the  owner  is  married,  is  valid,  unless  the  hus- 
band and  wife  join  in  the  execution  of  the  same 
joint  instrument  whether  the  homestead  is  ex- 
clusively the  subject  of  the  contract  or  not,  but 
such  contracts  may  be  enforced  as  to  real  estate 
other  than  the  homestead  at  tbe  option  of  the 
purchaser  or  incumbrancer." 

And  this  statute  cannot  be  obviated  by  the 
oral  assent  of  the  wife.  Donner  v.  Reden- 
baugh,  61  Iowa,  269,  16  N.  W.  127 ;  Stlnson 
v.  Richardson,  44  Iowa,  373.  It  Is  well  set- 
tled t^at  a  contract  made  by  tbe  husband 
for  the  disposition  of  the  homestead  where 
the  wife  does  not  Join  cannot  be  specifically 
enforced.  Wheelock  ▼.  Countryman,  133 
Iowa,  289, 110  N.  W.  598 ;  Hosteller  v.  Eddy, 
128  Iowa,  401,  104  N.  W.  485.  The  pitnoiple 
is  well  settled  that,  where  an  agent  under- 
takes to  find  a  purchaser  or  one  who  will 
exchange  properties,  it  is  incuml>ent  upon 
him  to  furnish  a  person  ready,  aUe,  and  will- 
ing to  buy  or  exchange  on  the  terms  fixed. 
To  accomplish  this,  where  tbe  exchange  or 
sale  Is  not  actually  made,  and  no  written 
contract  entered  Into,  the  vendor  and  pro- 
posed purchaser  must  l)e  brought  together  so 
that  the  principal  may  secure  a  valid  and 
enforceable  contract  If  be  wishes  so  to  do. 
The  proposition  should  be  to  the  principal. 


4s>For  othir  cnw  see  sanra  toplo  and  KBY-NtTMBBB  In  all  Kaj-Numbsrad  DlseaU  and  Ili<ia:(>s 


Digitized  by 


Coogle 


338 


103  NORTHWESTKBN  REPORTER 


(lows 


to  the  end  that  the  ststnte  of  fniads  may  be 
obviated  by  jcedndng  the  agreement  to  writ- 
ing. Beamer  ▼.  Stuber,  164  Iowa,  809,  145 
N.  W.  038;  Johnson  v.  Wright,  124  Iowa,  61, 
99  N.  W.  103.  While  the  plaintiff  procured 
Fulwlder,  who  was  ready  and  willing  to 
make  the  exchange,  he  was  nnable  to  enter 
into  a  valid  contract  so  to  do  tat  that  bis 
wife's  Blgnatnre  to  sach  contract  was  essen- 
tial to  its  validity  and  she  was  not  present, 
nor  did  he  tender  such  a  contract.  It  is  no 
answer  to  say  that  he  was  entitled  to  a  rea- 
sonable time,  for  there  is  no  showing  that  he 
has  since  tendered  such  a  contract  as  con- 
templated. 

[4]  It  Is  suggested  that  the  defendant  baa- 
ed his  refusal  to  carry  out  the  deal  on  an- 
other ground,  L  e.,  that  he  had  withdrawn 
his  proposition.  If  this  were  true,  no  such 
issue  was  presented  to  the  Jury,  and  the  in- 
stmctions,  in  so  far  as  not  excepted  to,  must 
be  treated  as  embodying  the  law  of  the  case. 

Because  of  not  having  found  a  purchaser 
able  to  enter  into  an  enforceable  contract, 
the  judgment  la  reversed. 

DEEMBR.  0.  X,  and  GAYNOR  and  SAI/- 
INOER,  JJ.,  concur. 


STATE  T,  GIUDIOB.    (No.  30213.) 
(Supreme  Court  of  Iowa.    June  23,  1915.). 

1.  Ckimiwal  liAW  4b»1166— Ohanoe  of  Vbn- 
u»— Obdeb — Vauditt. 

The  part  of  an  order  transferring  a  crim- 
inal case  from  one  district  court  to  another 
which  aasigna  the  cause  for  trial  on  a  desig- 
nated future  date,  though  not  binding  on  Oie 
district  court  to  which  the  case  was  transferred, 
was  not  prejudicial  to  accused  who  thereby  ob- 
tained notice  tliat  the  cause  would  liliely  be 
called  for  trial  on  the  date  fixed,  and  be  could 
not  complain  because  the  trial  proceeded  on  that 
date  without  showing  that  he  did  not  have  time 
in  which  to  prepare  his  defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Ont  Dig.  H  3100-3102,  3107-3113;  Dec. 
Dig.  <8=>116e.] 

2.  JtTKT  «=372— Drawing  or  AoDrnoKAi.  Jtj- 

BYMIN— STATUTOBY  AtJTHOBrTT. 

Under  Code,  {  347,  aathorizing  the  judge 
either  before  or  during  the  term  to  order  addi- 
tional jurors,  an  order  directing  the  drawing 
of  additional  jurors  is  within  the  court's  discre- 
tion, though  made  in  vacation. 

fEd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  {{  333-347;   Dec.  Dig.  <S=>72.] 

3.  JUBT     ^=376  —  Temporabilt     Excusino 

ObIOINAL    PANBli—EmCT. 

Where  jurors  of  the  original  panel  had  not 
been  finally  discharged  but  had  merely  been  tem- 
porarily excused  and  had  drawn  their  compen- 
sation for  services  rendered,  they  could  be  re- 
quired to  return  and  sit  in  any  case  properly  be- 
fore the  court. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  384-800;    Dec.  Dig.  «=>75.] 

4.  JUBT  ®=>103  —  QUAUFICATIONB  —  CHAJL- 

LXNOBS  FOB  Cause. 

Jurors  who  bad  read  newspaper  accounts 
of  the  offense  charged  and  accused  s  connection 
therewith  and  had  formed  an  opinion,  but  who 
were  not  acquainted  with  accused  and  who  did 


not  entMtain  any  bias  or  prejudice  against  him, 
and  who  bad  no  personal  knowledge  of  the  facts, 
and  who  asserted  that  they  could  accord  accused 
a  fair  and  impartial  trial,  were  not,  as  a  matter 
of  law,  disqualified,  and  the  trial  court  over- 
ruling challenges  for  cause  did  not  abuse  its  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  IS  444,  456.  460,  461-4%,  497;  Dec.  Dig. 
4=^108.] 

6.  JUBT   «=s>97— QuAUFICAWONfl— Chaixewo- 

XB  FOB  Cause. 

A  juror  who  entertains  a  prejudice  against 
the  nationality  of  accused  but  none  against  ac- 
cused personally,  and  who  insists  that  be  can 
accord  him  a  fair  and  impartial  trial,  is  not 
necessarily  disqualified,  though  it  is  advisable 
to  sustain  a  challenge  against  him  for  cause. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  S§  431-433,  435-437;    Dec.  Dig.  ®=»97.J 

6.  Cbiminal  Law  «s>47a— Evidemcb— Txsti- 
HONir  OF  Expebts. 

A  physician  who  reached  decedent  immedi- 
ately after  his  death  and  who  described  the 
wounds  inflicted  on  decedent,  was  properly  per- 
mitted to  testify  that  the  wounds  could  have 
been  inflicted  by  a  razor  held  by  a  man  coming 
up  from  behind  decedent  and  cutting  tiim  from 
behind. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CNint.  Dig.  f  1062;  Dec.  Dig.  «=»476.] 

7.  Canni^AL  Law  «=>852— Kkepino  Jubt  To- 

OETHEB  DUBINO  TBIAX(— ObuEB  OF  COUBT. 

The  jud^e  making  an  order  to  keep  the  jury 
together  during  a  murder  trial  should  assume 
the  responsibility  of  the  order,  and  not  indicate 
that  the  order  was  made  at  the  instance  of  the 
state  or  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2081;   Dec  Dig.  «s>862.] 

8.  Cbiuinai.  Law  ®=3ll66^— Habmuiss  Eb- 
BOB— Misconduct  or  Presidino  Judge. 

Where  the  court,  ordering  the  Jury  to  be 
kept  together  during  the  trial,  indicated  that  the 
order  was  made  at  the  request  of  accnsed,  but 
the  order  was  subsequently  withdrawn  and  the 
jury  never  confiqed  thereunder,  accused  was 
not  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  8114-8123;  Dec.  Dig.  «=» 
1166>^.] 

9.  Homicide  «=>170— Evidence— Admissibil- 

ITT. 

Where  the  state  sought  to  show  that  ac- 
cused killed  decedent  by  proving  that  decedent, 
after  receiving  the  fatal  wounds,  pointed  to 
them  and  said  "Dago,  DagOj"  questions  on  cross- 
examination  of  a  state's  witness  as  to  whether 
accused  was  the  only  one  about  the  place  re- 
ferred to  as  "Dago"  and  as  to  how  many  others 
and  who  were  so  alluded  to  were  pertinent. 

[EM.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  {  305;  Dec.  Dig.  «=»170.J 

10.  Witnesses  €=>224—ExAini«ATioN  — Con- 
duct OF  Attobrxtb  —  Statutobt  Pbovi- 

BIONS. 

The  statute  declaring  that  but  one  counsel 
on  each  side  shall  examine  the  same  witness  does 
not  apply  to  the  interposition  of  objections  by 
the  state  s  attorneys  to  questions  asked  a  wit- 
ness by  tbe  attorney  for  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  788;    Dec  Dig.  «=>224.] 

IL  Cbuiihal  Law  «=>116&— Evidencb— Rxtl- 

INGS. 

Where  the  record  did  not  show  what  an  ex- 
hibit referred  to  by  a  witness  was,  and  by 
whom  signed,  accused  was  not  prejudiced  by  the 
testimony  of  an  officer  who  was  at  the  jail  when 
the  exhibit  was  signed  and  who  beard  tbe  talk 
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between  the  county  •ttorney  and  aceuaed  prior 
to  the  making  thereof,  that  do  promise  was 
made,  though  the  officer  should  have  been  re- 
quired to  give  the  conversation  instead  of  his 
conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {$  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  «=»1169.] 

12.  CaiMiMAi  Law  «=»H69—BviDBirc»— Rul- 
ings. 

Where  the  record  did  not  show  what  a  pa- 
per was  or  its  relation  to  the  case,  error  in  per- 
mitting a  witness  to  testify  that  a  request  waa 
made  for  a  paper  which  was  delivered  to  a 
deputy  sheriff  who  said  he  wanted  to  read  over 
the  statement,  was  not  prejudicial. 

[Ed.  Note.— For  otiier  cases,  see  Criminal 
Law,  Cent  Dig.  U  754,  3088,  3130,  8137-3143; 
Dec.  Dig.  i9=9lieB.] 

18.  Cbivinal  Law  «a»1169— Eyidxncb— Ad- 

HISSIBILITT. 

The  admission  of  the  testimony  of  the  sher- 
iff of  a  county  in  which  a  murder  was  commit- 
ted, that  he  moved  accused  from  one  place  to 
another,  and  subsequently  moved  him  again  be- 
cause the  newspaper  reporters  had  located  him 
was  not  prejudicial  to  accused  on  the  theory  that 
it  was  necessary  for  the  sheriff  to  conceal  him  to 
protect  him  and  thereby  inSaming  the  minds  of 
the  iury  against  him. 

[£:d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  754.  3088,  3130,  3137-3143; 
Dec  Dig.  <8=1169.]     •      "^  ' 

14.  HouiciDE  «s»174  — EviDKNCB— Aoiaasi- 

BILITT. 

Where  accused  was  informed  shortly  after 
the  infliction  of  fatal  wounds  of  decedent's 
death  and  of  the  fact  that  decedent  had  written 
accused's  name,  and  that  accused  stated  that 
be  would  go  to  a  certain  place,  evidence  that 
accused  dressed  in  a  hurry  was  competent  ai 
showing  bis  conduct  immediately  after  the  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  359-371;   Dec  Dig.  <8=>174.] 

15.  Cbiminai.  Law  «=9726— Misoonduot  or 
CouNSBL— Acts  CoNSTiruTiNa.  . 

Where  the  attorney  for  accused  on  the 
cross-examination  of  a  witness  propounded 
questions  which  he  must  have  known  were  im- 
proper and  sought  to  inject  evidence  in  the  case 
that  had  no  place  there,  the  remark  of  state's 
counsel  that  accused's  attorney  was  "shooting 
hot  air"  into  the  case  and  insisting  on  sticking 
in  tliat  prejudicial  stuff  that  he  knows  is  not 
true,  was  not  misconduct 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  i  1681:    Dec  Dig.  «s>726.] 

16.  HoiaoiDE  «=9l74— Etiobncb  — Adkibsi- 

BBOITY. 

Where  a  witness  testified  that  he  had  gone 
to  accused's  room  shortly  after  the  infliction  of 
fatal  wounds  on  decedent  and  had  seen  a  rasor 
t>etween  the  mattresa  and  the  pillow,  and  that 
in  the  morning  he  saw  the  razor  in  the  hands 
of  the  landlady,  who  was  makingt  the  bed,  the 
testimony  of  the  landlady  that  on  the  morning 
following  the  killing  she  saw  a  third  person  take 
tiie  razor  and  walk  out  and  that  she  examined 
the  pillow  slip  and  there  was  a  stain  of  blood, 
was,  together  with  the  pillow  slip,  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §§  368-371;  Dec  Dig.  «=>174.} 

17.  Cbikihai,  Law  «=>36d— Evidenck  —  Rks 
OEST.e. 

A  statement  made  by  decedent  immediately 
before  he  returned  to  a  railroad  roundhouse  with 
his  throat  cut  that  he  was  ^oing  out  an  avenue  I 
and  so  would  pass  a  woodpile  where  the  crime  1 


was  aDeged  to  have  been  committed,  was  admis- 
sible as  part  of  the  rest  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g|  806,  811,  814,  819,  820;  Dec 
Dig.  «=336e.] 

18.  CaiinNAL  Law  «=»1119— RtTLiHoa  oif  Ev- 
idence— Rbcobd. 

Where  the  record  does  not  disclose  what  an 

exhibit  was,  the  court  on  appeal  cannot  say  that 

the  trial  court  erred  in  refusing  to  permit  an 

identification  of  the  exhibit. 
[Ed.    Note.— For   other   cases,    see    Criminal 

Law,  Cent  Dig.  {|  2827-2830;   Dec  Dig.  «=:> 

1119.] 

18.  Cbuunai.  Law  «s>713— Imfbopbb  Abou- 

HENT  OF  COUNSEl.. 

Where  a  criminal  case  was  transferred  from 
one  county  to  another,  the  action  of  the  county 
attorney  in  his  opening  argument  in  stating 
that  he  believed  that  the  former  county  owed  to 
the  citizens  of  the  latter  county  and  to  the  jurora 
an  Apology  and  an  explanation  of  why  the  ju- 
rors were  present,  and  that  it  was  through  no 
solicitation  of^the  prosecuting  attorney,  was 
improper,  for  irwas  no  concern  of  the  jury  how 
the  case  came  to  be  there. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S{  1663,  1678;  Dec  Dig.  «=» 
713.] 

20.  CancxNAL  Law  «=3718— Ikfbofeb  Abg0- 

ICENT    OF    COUNBEt. 

The  action  of  the  prosecuting  attorney  in. 
assailing  accused  in  his  closing  argument  for  an ' 
offense  of  which  there  was  no  proof  and  proper- 
ly could  be  none,  was  prejudicial. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1668;   Dec.  Dig.  «s>719.] 

21.  CbiuihaI/  Law  «s»72S— Iupbofeb  Abou- 

MENT    OF    PbOBECDTINO    ATTOBHET— OBJEC- 
TIONS. 

Where  it  was  agreed  that  to  avoid  interrup- 
tion accused  might  have  an  exception  to  every- 
thing that  was  said  by  the  prosecuting  attorney 
in  his  argument  and  misconduct  of  the  prosecut- 
ing attorney  was  made  one  of  the  grounds  of  a 
motion  for  new  trial,  the  state  could  not  insist 
that  objection  to  improiier  argument  should 
have  been  made. 

[Eld.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1688-1691;  Dec.  Dig.  <8=> 
728.] 

Appeal  from  District  Court,  Mills  Ooanty ; 
Thomas  Arthur,  Judge. 

The  defendant  was  convicted  ot  murder  In 
the  first  degree^  axkd  appeals.  Reversed  and 
remanded. 

John  J.  Hess,  of  Council  Bluffs,  for  appel- 
lant George  Cosson,  Atty.  Gen.,  and  John 
Fletcher,  Asst  Atty.  Gen.,  for  the  State. 

LADD,  J.  Howard  Jones  was  employed  In 
firing  a  switch  engine  at  the  yards  of  the 
Chicago  &  Northwestern  Railway  Company 
in  Council  Bluffs,  and  on  the  evening  of  May 
27,  1913,  shortly  after  11  o'clock  p.  m.,  rushed 
into  the  foreman's  office  In  the  roundhouse 
with  his  throat  cut  He  was  excited  and  tried 
to  talk,  pointed  at  his  throat,  and  said  "Dago, 
Dago,"  seized  a  pen  and  tried  to  write,  but 
fell  on  the  floor  and  died  before  the  physi- 
cian reached  him.  The  defendant,  who  is  an 
Italian,  had  been  employed  by  the  railroad 
company,  and  on  May  13th  previous  Jones 
had  directed  him  to  put  a  headlight  reflector 


^sFor  other  eaaes  iea  same  topic  aad  KET-NUMBBB  in  all  Ker-Numb«Ma  DlgetU  and  ladexM 
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oh  an  engine^  DefendaTit  reiTnsed  to  do  so 
and  was  told  by  Jones  that  unless  be  did  he 
would  "turn  him  In  to  McCaw,"  the  general 
foreman.  Subsequently  Jones  did  so,  and  the 
defendant  was  suspended  fvom  employment. 
The  theory  of  the  prosecution  was  that  de- 
fendant killed  Jones  In  revenge.  The  errors 
assigned  will  be  taken  up  In  the  order  argued. 

[1]  I.  The  Indictment  was  returned  June 
6, 1913,  and  five  days  later  the  defendant  was 
arraigned  and  entered  a  plea  of  "not  guilty." 
A  motion  for  change  of  venue  from  Pottawat- 
tamie county  was  filed  on  the  13th  of  the 
same  month,  and .  on  the  16th  of  June  the 
court  ordered  the  cause  to  be  transferred  to 
the  district  court  of  Mills  county  and  "special- 
ly assigned  for  trial  before  said  court  on 
Monday  June  23,  1913,  and  that  if  the  regu- 
lar spring  term  has  been  finally  adjourned 
that  a  special  term  be  and  is  hereby  called  to 
begin  on  said  day  for  such  trial,  and  that  If 
the  regular  term  Is  still  open,  then  .court  re- 
convene on  said  day  for  such  trial,  and 
that  the  jury  be  summoned  forthwith  to  ap- 
pear on  said  trial  on  said  day.  Any  Judge 
of  the  district  court  making  any  order  with 
•  reference  thereto  which  he  may  deem  prop- 
er." On  the  same  day  his  honor.  Judge  R  B. 
Woodruff,  one  of  the  Judges  of  the  district, 
addressed  an  order  to  the  clerk  of  thei  dis- 
trict court  of  Mills  county  directing: 

That  "the  record  show  that  such  district 
court  is  adjourned  until  June  23d  at  9  o'clock 
a.  m.  for  the  purpose  of  the  trial  of  the  case  of 
State  of  Iowa  v.  Frank  Oiudice,  alias  Henry 
Wiley,  and  for  the  transaction  of  any  other 
business  that  may  come  before  the  court." 

And  another  order  was  entered  directing 
that  30  additional  jurors,  as  provided  by  law, 
be  drawn  for  the  trial  of  said  cause  and  sum- 
moned to  appear  at  9:30  o'clock  June  23, 
1913,  and  also  that  the  original  panel  for  the 
April  term,  1913,  not  heretofore  excused 
by  the  court,  be  summoned  to  appear  at  the 
same  time.  The  record  showed  that  the  ju- 
rors In  attendance  at  the  said  term  drew  their 
compensation  on  April  80th,  and  had  not  ap- 
peared thereafter  until  the  morning  of  Jane 
23d. 

Appellant  contends  that  the  district  court 
of  Pottawattamie  county,  after  having  Al- 
tered the  order  transferring  the  cause  to 
Mills  county,  lost  Jurisdiction  of  the  same, 
and  that  the  portion  of  the  order  assigning 
the  cause  for  trial  on  June  23d  was  without 
jurisdiction  and  deprived  the  defendant  of  a 
reasonable  time  within  which  to  prepare  for 
trial.  While  the  district  court  of  one  coun- 
ty may  not  bind  the  court  of  another  by 
entering  an  order  with  reference  to  the  trans- 
action of  business  in  the  other  county,  yet 
the  portion  of  the  order  objected  to  bad  tbe 
effect  of  carrying  to  defendant  notice  of  tbe 
time  tbe  cause  would  likely  be  called  for 
trial,  and  this  being  true  the  order  of  the 
court  of  Mills  county,  upon  convening  June 
23,  1913,  that  the  trial  proceed  at  once  was 
without  prejudice  in  not  affording  the  de- 
fendant at  least  the  intervening  time  to  pre- 


pare for  trial,  and  there  W  no  showing  what- 
ever that  this  did  not  afford  the  defendant 
ample  time  in  whicb  to  prepare  for  his  de- 
fense. 

[2]  Tbe  order  directing  the  drawing  of  SO 
additional  jurymen  was  not  without  Juris- 
diction, even  If  made  In  vacation,  for  section 
347  of  the  Code  expressly  authorizes  the 
Judge  either  before  or  during  tbe  term  to  or- 
der as  many  additional  jurors  drawn  for  tbe 
trial  of  any  particular  case  as  may  be  deem- 
ed necessary.  See  State  v.  John,  124  Iowa, 
230,  100  N.  W.  193. 

[3]  Though  the  jurors  of  tbe  original  panel 
bad  drawn  their  compensation  for  services 
already  rendered  April  30th,  they  had  not 
been  finally  discharged,  and  we  know  of  no 
reason  why  the  jury,  when  temporarily  ex- 
cused, may  not  be  required  to  return  and  sit 
in  any  case  properly  before  tbe  court  and  not 
disposed  of.  State  v.  Phillips,  119  Iowa,  652, 
94  N.  W.  229.  67  I*  R.  A.  292.  Such  is  the 
practice  with  grand  jurors.  State  v.  Dlsbi-ow, 
130  Iowa,  18,  106  N.  W.  263,  8  Ann.  Cas. 
190.  As  tbe  Jurors  bad  not  been  discharged 
for  the  term,  they  were  competent  to  sit  in 
the  trial  of  any  cause  which  it  might  be 
found  necessary  subsequently  to  try,  and 
there  was  no  error  in  resummoning  them  for 
tbe  determination  of  tbe  case  at  bar. 

[4]  II.  The  defendant  exercised  all  bis  per- 
emptory challenges  and  now  complains  of  tbe 
ruling  of  the  court  on  challenges  for  cause  as 
to  several  of  the  jurors.  These  jurors  had 
read  newspaper  accounts  concerning  the  kill- 
ing of  Jones  and  the  connection,  if  any,  of 
defendant  therewith,  and  thereon  bad  formed 
an  opinion.  None  were  acquainted  with  de- 
fendant, nor  entertained  bias  or  prejudice 
against  blm,  nor  bad  personal  knowledge 
concerning  tbe  facto,  and  asserted  that  tbey 
were  able  to  accord  him  a  fair  and  impartial 
triaL  Without  reviewing  tbe  cases,  it  is 
enough  to  say  that  there  was  no  abuse  of  dis- 
cretion in  overruling  all  the  challenges  for 
cause,  save  that  about  to  l>e  considered.  State 
V.  Young,  104  Iowa,  730,  74  N.  W.  693;  State 
V.  Hassam,  149  Iowa,  518, 128  N.  W.  960. 

[6]  III.  The  answer  of  H.  B.  Nutting  for 
cause  disclosed  that  be  entertained  a  prej- 
udice against  tbe  nationality  of  tbe  defend- 
ant He  swore  that  prejudice  against  Ital- 
ians was  strongly  fixed  in  his  mind,  and  had 
been  entertained  for  some  time. 

"Q.  And  if  selected  as  a  juror  you  would  have 
a  prejudice  against  this  man  because  of  t&e 
fact  he  is  a  member  of  the  nationality  to  which 
he  belongs?  A.  Well,  only  just  as  a  national- 
ity ;  yes,  sir.  •  *  *  Q.  And  it  would  be  in 
your  mind  always  in  the  consideration  of  this 
case,  would  it  not,  the  prejudice  you  entertain? 
A.  Well,  I  would  not  let  that  hinder.  Q.  Isn't 
it  a  fact  that  the  prejudice  that  you  have  would 
be  with  you  during  all  this  time  ?  A.  Yes,  sir ; 
I  think  so.  Q.  And  it  would  be  in  your  mind 
during  your  consideration  of  the  entire  case? 
A.  It  would." 

On  farther  examination  be  stated  that  he 
would  not  carry  tbe  prejudice  in  tbe  jury 
box  with  blm,  would  disregard  and  lay  it 
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aside,  and  that  he  had  "^  partlcnlar  prej- 
udice against  defendant,  and  If  selected  as 
a  Juror  would  try  the  case  fairly  and  Im- 
partially." After  saying  that  he  would  con- 
tinue to  entertain  the  prejudice  against  the 
nationality,  he  was  aslced  by  the  court: 

"Do  you  think  an  Italian  is  entitled  to  a  fair 
trial  by  this  court?  A,  Certainly  I  do.  Q. 
C3an  you  sriv«  one  a  fair  trial?    A.  Yes,  sir." 

He  stated  farther  that  he  had  talked  about 
the  case  and  spoke  about  the  prejudice  men- 
tioned. 

"Q.  Are  yon  certain  that  you  can  entirely  blot 
that  (prejudice)  out  of  your  mind?  A.  Well,  I 
don't  think  I  could  entirely  blot  it  out  <^  my 
mind.  Q.  And  :^ou  are  absolutely  certain  that 
you  could  blot  it  out  and  remove  from  your 
mind  the  prejudice  yon  say  you  entertain?  A. 
Well.  Well,  I  would  not  promise  tliat;  no, 
sir.  Q.  You  would  not  be  willing  to  state  that 
yon  would  entirely  remove  from  your  mind  the 
prejudice  that  you  entertain  against  this  man 
because  of  his  nationality?     A.  No,  sir." 

The  challMige  for  cause  was  overruled.  It 
will  be  obaerred  that  the  Juror  did  not  In- 
dicate the  nature  of  his  prejndlce,  that  he  en- 
tertained none  against  the  accused  personal- 
ly, and  that  he  Insisted  that  he  could  accord 
bim  a  fair  and  Impartial  trial.  In  these 
clrcnmstances  the  rale  is  quite  well  settled 
by  the  authorities  that  race  prejudice  will 
not  disqualify  the  person  called  as  a  Juror. 
In  State  ▼.  Casey,  44  La.  Ann.  969,  11  South. 
583,  the  court  said  that: 

"Race  prejudice  exists  everywhere  among  all 
nations,  who  favoi'  their  own  race  and  believe 
it  is  the  favored  and  cherished  race  of  the  world. 
No  man,  because  he  thinks  his  own  race  su- 
perior to  another,  is  disqualified  as  a  juror  on 
this  account." 

In  Bass  V.  State,  59  Tex.  Cr.  K.  186,  127 
S.  W.  1020,  some  oC  the  jurors  stated  that 
they  had  a  prejudice  against  the  negro  race 
socially,  but  not  civilly  or  legally.  This  was 
said  to  have  meant  that  they  would  not  rec- 
ognize negroes  as  companions  or  associates, 
but  "had  no  prejudice  against  the  race  that 
would  influence  or  aftect  their  action  in  re- 
spect to  any  right  or  rights  under  the  law." 
In  State  v.  Greene,  129  S.  W.  700,  objection 
to  the  juror  was  that  he  refused  to  drink 
wl€h  a  negro,  and  it  was  said  that  the  mere 
fact  that  the  juror  refused  to  put  himseU  on 
a  social  level  with  the  negro  did  not  disqual- 
ify him  to  sit  in  the  trial  of  the  cause  and 
render  a  fair  and  Impartial  verdict.  In  John- 
son V.  State  [88  Neb.  565],  130  N.  W.  283 
[Ann.  Cas.  1912B,  965],  the  Juror  on  voir  dire 
stated  that  be  had  a  feeling  of  prejudice 
against  the  colored  race,  but  no  prejudice 
against  the  defendant,  and  the  court  held  that 
the  so-called  prejudice  against  the  race  was 
simply  a  feeling  or  belief  that  it  was  Inferior 
to  the  white  race,  and  that  this  fiict  would 
not  affect  his  verdict,  saying  that: 

"Without  doubt  many  white  men  have  the  same 
feeling  as  did  juror  Manguld,  but  this  alone  has 
never  be«i  considered  sufficient  to  disqualify 
them  from  acting  as  jurors  in  cases  where  color- 
ed men  have  been  tried  for  criminal  offenses." 

In  State  v.  Brown,  188  Mo.  451,  87  S.  W. 
519,  the  Juror  stated  that  be  had  some  pr^- 


udlce  against  the  negro  race,  but  tbat  be  bad 
no  bias  or  prejudice  that  would  prevent  blm 
from  impartially  trying  the  case  under  the 
law  and  evidence.    It  was  then  said  that: 

"The  statement  of  this  juror  as  to  his  atti- 
tude toward  the  colored  race  must  be  treated 
as  nothing  more  than  a  notification  to  the  ap- 
pellant that  while  he  had  no  prejudice  against 
aim,  and  oould  •  •  *  impartially  try  his 
case,  yet,  in  making  his  peremptory  chollen^s, 
the  fact  that  the  juror,  not  being  favorably  im- 
pressed \tith  the  negro  race,  might  be  taken 
into  consideration." 

Adding  that  while  technically  the  Juror 
was  not  disqualified,  It  would  be  more  in  har- 
mony with  absolute  impartiality  to  select  a 
panel  at  Jurors  who  have  no  unkindly  feeling 
toward  the  class  to  which  the  defendant  be- 
longed. Plnder  v.  State,  27  Fla.  370,  8  South. 
837,  26  Am.  St  Rep.  75,  often  quoted  as  hold- 
ing that  race  prejudice  disqualifies  a  Jnror 
from  sitting  on  the  trial  of  a  person  belong- 
ing to  such  race,  does  not  so  hold.  The  re- 
fusal to  permit  the  following  question  to  be 
put  to  Jurors  was  held  error: 

"Could  you  give  the  defendant,  who  is  a  negro, 
as  fair  and  impartial  a  trial  as  you  could  a 
white  man,  and  give  him  the  same  advantage 
and  protection  as  you  would  a  white  man  upon 
the  same  evidence?" 

Manifestly  a  juror  who  could  not  give  such 
a  trial  ought  not  to  sit.  In  State  v.  McAfee, 
64  N,  C.  339,  the  defendant  was  a  colored 
man,  and  the  court  refused  to  permit  the 
following  question  to  be  propounded  to  a 
Juror;  1.  e.,  whether  he  believed  he  could  as 
a  Juror,  do  equal  and  Impartial  justice  be- 
tween the  state  and  a  colored  man,  and  for 
obvious  reasons  the  judgment  of  the  trial 
court  was  reversed.  In  Balbo  v.  People,  80 
N.  Y.  484,  a  juror  in  answer  to  a  question 
said: 

"That  it  (Italian)  was  a-  raee  that  he  was  not 
particularly  fond  of,  fmd  did  not  think,  much. of, 
judging  from  those  we  have  here." 

And  the  court  held  that: 

"The  fact  that  the  juror  may  have  had  some 
prejudice  against  the  Italian  race  was  not,  we 
think,  a  disqualifying  circumstance." 

See  Moore  v.  State,  62  Tex.  Or.  B.  336.  107 
S.  W.  640;  17  Am.  &  Eng.  Ency.  of  Law, 
U3L    The  text  is  to  the  effect  that: 

"One  should  not  be  excluded  from  jury  serv- 
loe  merely  because  he  does  not  like  or  think 
highly  of  the  race  to  which  the  defendant  be- 
longs." 

The  answers  of  the  Jwror  Indicate  no  more 
than  that  on  some  grounds  he  did  not  like 
the  Italian  race,  but  the  ground  for  this  was 
not  disclosed,  and  for  all  that  appears  it  may 
have  been  owing  to  a  matter  which  did  not 
affect  in  any  way  his  obligation  to  accord  de- 
fendant a  fair  and  impartial  trial.  In  State 
t:  Bnford,  139  N.  W.  467,  the  proposition  was 
before  this  court,  and  itiwas  held  that  as  the 
juror  bad  no  fleeting  or  prejudice  against  the 
defendant  owing  to  his  race,  no  acquaintance 
with  him  and  had  no  personal  bias  against 
him  and  said  that  be  could  give  him  as  fair 
and  Impartial  a  trial  as  he  could  a  vyhite  man, 
the  court  rightly  held  the  Juror  qualified. 
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Tbongh  of  the  opiiilcm  tbat  tecbnlcally  no 
abuse  of  discretion  In  overruling  the  chal- 
lenge for  cause  can  be  said  to  appear,  we 
agree  with  the  suggestion  In  State  t.  Brown, 
Bupra,  that  It  would  have  been  more  in  har- 
mony with  the  idea  of  absolute  Impartiality 
to  have  selected  a  Jury  with  no  unkindly  feel- 
ing toward  the  class  to  which  defendant  be- 
longed. This  is  suggested  in  view  of  another 
trial  which  must  be  accorded  because  of  er- 
rors in  other  rulings. 

[B]  IV.  The  physician,  who  was  called  and 
reached  the  deceased  immediately  after  bis 
death,  testifled  that  he  found  a  wound  on  the 
left  side  of  the  throat  an  inch  and  a  half 
deep,  coming  out  on  the  right  side  not  quite 
so  deep,  that  the  exterior  carotid  artery  was 
cut,  and  the  interior  carotid  artery  was  par- 
tially cut,  and  that  the  wind  pipe  was  cut, 
and  that  he  died  from  such  wounds.  After 
saying  that  the  cut  had  been  Inflicted  by  an 
instrument  with  a  sharp  edge,  he  was  asked, 
"Could  a  razor  inflict  that  kind  of  a  wound?" 
Over  objection  as  being  leading,  suggestive, 
Immaterial,  and  irrelevant,  be  answered,  "It 
could  have  been  done  sa"  He  was  then 
asked,  "From  the  natnre  of  the  wound,  could 
that  have  been  inflicted  by  a  man  coming  up 
from  behind  and  cutting  blm  from  behind?" 
Over  objection  to  the  question  as  calling  for 
a  conclusion,  and  as  speculative,  and  that 
the  witness  was  incompetent,  he  answered, 
"It  could  have  been  done  that  way."  There 
was  no  eyewitness  to  the  occurrence,  and,  as 
the  Inquiry  was  as  to  whether  the  wound 
might  have  been  caused  by  a  razor  or  by  a  ra- 
zor in  the  hands  of  a  person  reaching  from 
behind,  we  think  the  rulings  correct.  State  v. 
Baker,  157  Iowa,  126,  135  N.  W.  1097,  138  N. 
W.  841 ;  State  v.  Rutledge,  135  Iowa,  581,  113 
N.  W.  461;  State  v.  Seymour,  94  Iowa,  699, 
63  N.  W.  661;  State  v.  Porter,  34  Iowa,  131; 
State  V.  Morphy,  33  Iowa,  270,  11  Am.  Rep. 
122. 

[7,8]  7.  After  the  trial  had  begun  and 
several  witnesses  examined,  the  court,  in  the 
presence  at  the  Jury,  remarked: 

"There  has  been  a  request  that  the  Jury  be 
kept  together  during  the  trial  of  this  case. 

''Mr.  Ware  (counsel  for  the  state):  It  didn't 
come  from  the  state. 

"Court:  That  is  a  request  that  must  be  grant- 
ed when  made  under  the  statute.  It  is  not  a 
matter  of  discretion  with  the  court" 

The  court  then  ordered  the  Jury  to  be  kept 
together.    Thereupon  a  Juror  said: 

"Tour  honor,  it  will  cause  me  severe  trouble, 
in  my  business,  to  be  locked  up,  for  the  present 
moment  I  ask  that  whoever  made  tbat  motion 
withdraw  it 

"Conrt:  What  was  it  that  you  want  to  at- 
tend to? 

"Juror:  I  want  to  see  to  the  running  of  the 
farm. 

"Capell  (County  Attorney):  The  state  will 
consent  to  that  we  do  not  ask  to  put  them  out 

"Court:  The  request  to  keep  the  jury  together 
has  been  withdrawu,  and  the  order  will  be  re- 
vacated  and  canceled." 

The  statute  permits  the  separation  of  the 
Jury  at  any  time  before  the  final  submission 
of  the  canse  to  them  "except  where  one  of 


the  parties  objects  thereto."  Section  6382, 
Code.  Upon  the  request  of  either  party  the 
Jury  must  be  kept  together,  and  It  is  error 
not  to  do  so.  State  v.  Garrity,  98  Iowa,  101, 
67  N.  W.  92;  State  v.  Smith,  102  Iowa,  656, 
72  N.  W.  279.  This  objection  must  be  made 
to  the  court  State  v.  Smith,  107  Iowa,  480, 
78  N.  W.  224.  But  it  is  the  preferable  prac- 
tice that  this  be  not  done  In  presence  of  the 
Jury,  and  that  counsel  avoid  any  aJlndon 
thereto  In  the  presence  of  the  Jury.  The 
presiding  Judge,  in  making  the  order,  should 
assume  the  responsibility  of  so  doing,  for 
if  this  be  cast  on  either  party  the  Jury  may 
feel  resentful,  and  even  tbont^  the  order  be 
essential  to  a  fair  trial,  the  announcement 
by  counsel  tbat  It  was  not  at  the  Instance  of 
the  state,  ought  not  to  have  been  made,  and 
the  court  In  stating  to  the  Jury  that  aucb  a 
request  bad  be^i  made  and  mnst  be  grranted 
Is  disapproved.  Bat  as  the  order  was  with- 
drawn and  the  Jury  never  confined  thereun- 
der, we  are  of  the  opinion  that  any  possibil- 
ity of  prejudice  was  obviated.  Such  was  the 
holding  in  State  t.  Walton,  92  Iowa,  465,  61 
N.  W.  179. 

[I]  VI.  The  nrandbouee  foreman  testifled 
that  some  of  the  employes  about  there  call- 
ed the  defendant  "Dago,"  and  that  when  the 
deceased  entered  bis  office  be  pointed  his 
hand  to  bis  throat,  saying  "I>ago!  Dago!" 
On  cross-examination,  witness  was  told  to 
"name  some  of  the  other  men  that  were  call- 
ed Dagos.  A  Any  of  the  Italians.  Q.  Any 
of  them?"  An  objection  as  not  cross-exam- 
ination was  sustained,  the  court  saying  tbat 
it  had  been  fully  answered.  Witness  was 
then  asked,  "Who  were  all  the  Italians 
around  there?"  A  like  objection  was  sustain- 
ed. "Q.  Was  there  any  other  man  In  the 
yards  there  that  they  ordinarily  or  off  and 
on  referred  to  as  a  'Dago,'  or  called  'Dago'?" 
A  like  objection  was  overruled,  and  the  wit- 
ness answered:  "Any  of  them.  Q.  Was  there 
any  other  man  that  went  by  that  name?"  An 
objection  as  previously  answered  was  sustain- 
ed. "Q.  Do  you  know  one  man  about  those 
yards  that  the  name  was  ordinarily  applied 
to?" 

Objection  as  already  answered  was  sus- 
tained. "Q.  How  many  men  who  were  call- 
ed Dagos  were  employed  around  there?" 

The  manifest  design  of  the  state  in  show- 
ing that  defendant  was  referred  to  by  those 
working  about  the  roundhouse  was  to  connect 
defendant  with  the  exclamation  of  deceased. 
As  bearing  thereon,  the  inquiry  as  to  whether 
defendant  was  the  only  one  about  there  re- 
ferred to  as  "Dago"  was  pertinent,  as  was 
also  how  many  others  and  who  were  so  al- 
luded to,  and  we  are  of  the  opinion  tbat  the 
questions  were  not  vulnerable  to  objection  as 
not  proper  cross-examination.  It  may  be 
that  the  name  was  applied  to  any  Italians, 
but  this  did  not  indicate  that  there  were  any 
such  working  about  the  roundhouse.  If  there 
bad  been  any  such  the  appellation  "Dago," 
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as  repeated  by  deceased,  may  as  well  hare 
had  reference  to  one  of  tbem  as  to  defendant 
The  comt  erred  la  exdndlng  the  evidence. 

[tl]  VII.  Tbe  state  was  represented  by 
toot  attcwneys,  and  at  times  objections  to 
qneetions  proponnded  to  a  single  witness 
were  objected  to  by  two  or  three  of  the  at- 
torneys for  tbe  state;  that  Is,  separate  ob- 
JectifMis  were  interposed  by  each,  and  this 
is  complained  of  as  constituting  misconduct 
If  done  In  an  ordinary  manner  we  see  no  ob- 
jection to  more  than  one  attorney  on  a  side 
interposing  obJecUpna.  All  tliat  tbe  statute 
exacts  Is  that  "but  rate  counsel  on  eadt  side 
shall  examine  th^  same  witness."  The  de- 
sign of  this  Btatnte  is  to  obviate  a  repetition 
and  waste  of  time,  whidi  is  likely  if  more 
than  one  participate  In  tbe  examlnatV>n  of 
•  'witness.  Here  tbe  witness  was  being  ex- 
amined by  tbe  attorney  for  the  defense,  and 
the  statute  had  no  application  for  the  inter- 
position of  objections,  though  connected 
tberewitb  Is  no  part  of  the  examination. 

[11]  VIII.  A  deputy  of  Harrison  county, 
After  stating  that  he  was  at  the  Jail  when 
Exhibit  A  was  signed  and  beard  the  talk  be- 
tween the  county  attorney  and  defendant 
prior  to  the  making  thereof,  was  asked: 
"What,  if  any,  promises  were  made  by  any 
one  present,  by  yourself,  by  Mr.  Rock,  by 
Mr.  Stuart,  or  Mr.  Capell?"  Over  objection 
as  incompetent,  immaterial,  and  irrelevant 
and  calling  for  a  conclusion  of  tbe  witness, 
the  witness  answered,  "There  was  no  prom-, 
Ise  made."  Counsel  for  the  defendant  con- 
tends that  this  called  for  a  conclusion  as  to 
what  was  said,  and  that  the  witness  should 
have  been  permitted  to  give  the  conversation. 
What  Elxhibit  A  was,  by  whom  signed,  or  to 
whom  no  promises  were  made,  does  not  ap- 
pear from  the  record,  and  even  though  the 
position  of  counsel  be  correct,  there  is-  no  in- 
-dication  vrtiatever  that  any  prejudice  re- 
sulted. 

[12]  The  witness  Stuart  was  permitted  to 
-state  over  objection  that  "a  request  was  made 
tac  a  paper  and  that  it  be  delivered  to  Mr. 
Myers,  d^aty  Sheriff.  Q.  What  did  he  say 
he  wanted  it  forT"  This  was  objected  to  as 
incompetent  immaterial,  and  irrelevant,  and 
the  objection  overruled.  "A.  He  said  Mr. 
Wiley  wanted  to  read  over  tbe  statement" 
The  defendant  moved  to  strike  the  answer 
-out,  and  Myers,  the  witness,  was  then  per- 
mitted, over  objection,  to  state  that  Wiley 
took  It  and  went  out  of  the  dining  room  into 
tbe  kitchen  and  Jail.  What  the  paper  was 
4Mr  what  Wiley  did  with  it  Is  not  disclosed 
in  the  record,  and  its  relation  to  the  case  is 
not  disclosed.  It  is  needless  to  say  that  un- 
der these  drcnmstances  we  are  unable  to 
ray  that  tbe  ruling  was  erroneons,  and  ev^i 
if  it  were^  It  does  not  appear  to  have  bem 
preJudidaL 

[11]  Tbe  sheriff  of  Pottawattamie  county 
was  allowed  to  state,  over  objection,  that  he 
moved  the  defendant  from  Council  Bluffs  to 
.Mlantlc,  and  thereafter  to  Logan ;   that  he 


made  the  latter  change  because  of  the  news- 
paper reporters  having  located  him.  It  is 
said  that  the  purpose  of  the  state  in  intro- 
ducing this  testimony  was  to  get  before  the 
Jury  the  fact  that  it  was  necessary  for  tbe 
sheriff  to  conceal  defendant  in  order  to  pro- 
tect him,  and  that  unusual  precautions  were 
taken  owing  to  conditions  for  tbe  protection 
of  defendant's  life,  and  that  it  tended  to  in- 
flame the  minds  of  tbe  Jury  and  prejudice 
them  against  him.  All  shown  was  merely 
wbere  he  bad  been  since  the  commission  of 
tbe  offense,  and  it  seems  to  us  that  It  is  quite 
a  strain  on  tbe  imagination  to  attribute  tbe 
change  of  location  to  the  design  mentioned. 
As  the  evidence  had  no  bearing  on  the  guilt 
or  innocence  of  the  defendant  it  might  well 
have  been  omitted. 

[14]  One  Porche  testifled  that  tbe  evoilng 
before  Jones  lost  his  life,  the  defendant  stat- 
ed to  him  that  he  was  "going  to  kill  him," 
that  he  saw  a  razor  in  his  pocket  that  short- 
ly after  Jones'  throat  was  cut  at  about  12:10 
o'clock  a.  m.,  he  Informed  him  that  Jones 
had  died  and  bad  written  defendant's  name, 
and  that  defendant  said,  "I  will  go  to  Domin- 
ic Sesto's."  He  was  then  asked:  "Q.  Did  be 
dress  in  a  hurry?"  This  was  objected  to  as 
leadbig  and  suggestive,  and  he  answered 
"Tes."  There  was  no  abuse  of  discretion  in 
permitting  the  question,  and  it  was  compe- 
tent as  showing  the  conduct  of  the  defendant 
immediately  attec  the  commission  of  the  of- 
fense charged. 

[IS]  IX.  On  cross-examination  by  counsel 
for  defense,  tbe  record  is  as  follows: 

"Q.  You  shot  a  man  over  at  Folsom,  didn't 
you? 

"Mr.  Capell:  Objected  to  as  incompetent  im- 
material, and  irrelevant 

"Court:    Sustained. 

"Q.  Did  you  shoot  a  man  over  at  Folsom  by 
tbe  name  of  Ralph  Mesena? 

"Mr.  Genung:  Objected  to  as  incompetent  im- 
material, and  irrelevant  and  not  proper  exam- 
ination. 

"Court:    Sustained. 

"Q.  Did  you  ever  shoot  any  more  than  one 
man  while  you  were  at  Folsom? 

"Mr.  Capell:     Objected  to. 

"Mr.  Clyde  Genung:  That  is  shooting  hot 
air  into  here. 

"Court:   Objection  sustained. 

"Mr.  Hess:  I  object  to  the  statement  of  the 
various  counsel  on  the  other  side  of  tbe  table 
and  object  to  it  as  misconduct 

"Mr.  Clyde  Genung:  I  think  the  court  ought 
to  take  the  attorney  for  defendant  to  task  for 
insisting  on  sticking  in  that  prejudicial  stuff 
that  he  knows  is  not  true. 

"Mr.  Hess:  Let  the  record  show  that  we  ex- 
cept to  the  remarks  of  counsel  for  the  great 
state  of  Iowa  as  prejudicial. 

"Mr.  Ware:  Toa  ought  to  make  a  general  ob- 
jection to  everything  we  do  and  save  this  an- 
noyance. 

"Mr.  Hess:  I  object  to  the  remark  of  the  as- 
sistant prosecuting  attorney  as  misconduct  and 
incompetent 

"Q.  Isn't  it  a  fact  that  you  had  trouble  with 
Frank  Mensena  at  Folsom  and  in  connection 
with  that  trouble  you  shot  him  with  a  riflle. 
(Objected  to  as  incompetent  immaterial,  irrele- 
vant, and  not  proper  cross-examination.) 

"The  Court:    Sustained. 
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"Mr.  Ganune:  I  think  counsel  for  the  defend- 
ant oQght  to  be  instructed  to  go  on,  where  he 
has  made  his  record. 

"The  Ck>art:  I  guesB  there  isn't  anything 
pending. 

"Mr.  Genung:  Let  the  record  show  that  the 
state  at  this  time  asks  the  conrt  to  direct  the 
defendant's  counsel  to  desist  from  this  line  of 
cross-examination,  having  already  made  his  rec- 
ord and  ruling  been  had  thereon,  that  the  evi- 
dence is  incompetent 

"Mr.  Hess:  The  remarks  of  counsel  are  ex- 
cepted to  by  defendant  as  misconduct,  and  the 
counsel  for  the  defense  now  asks  the  court  to 
direct  the  various  counsel  on  behalf  of  the  state 
to  desist  from  that  kind  of  remarks. 

"The  Court:  Well,  the  court  does  not  see  any 
occasion  for  making  this  special  ruling,  except 
that  there  ia  nothing  pending  in  the  way  of  a 
question,  and  we  ought  to  proceed." 

Counsel  for  the  defendant  except  especial- 
ly to  the  remarks  of  the  attorneys  for  the 
state  concerning  "shooting  hot  air  into  the 
case,"  and  "insisting  on  stldiing  In  that  prej- 
udicial stuff  that  he  knows  is  not  true,"  and 
also  tbe  remark  regarding  the  general  objec- 
tion. It  win  be  noticed  that  though  tbe 
characterization  of  the  efforts  of  the  coun- 
sel for  the  defense  was  somewhat  original,  it 
described  pretty  accurately  what  was  being 
undertaken.  He  was  propounding  a  line  of 
questions  which  he  must  have  known  were 
improper,  and  seeking  to  inject  evidence  In 
the  case  that  had  no  place  there,  and  if  the 
counsel  for  the  state  resorted  to  a  severe 
characterization  of  what  was  being  under- 
taken, it  cannot  be  said  to  hare  been  un- 
justiflable  in  view  of  tbe  circumstance  if  the 
court,  instead  of  forbidding  that  line  of  ex- 
amination, simply  rnled  on  the  objections.  It 
was  an  attempt  to  bring  before  the  jury  mat- 
ters that  had  no  place  there,  and  by  a  repeti- 
tion of  the  questions  in  different  forms,  to 
impress  the  minds  of  the  jury  with  the  sup- 
position that  the  witness  had  committed  a 
crime,  although  tills  could  not  have  been 
proven.  There  is  no  ground  whatever  for 
charging  that  counsel  for  the  state  went  far- 
ther than  they  should  in  obviating  this  re- 
sult   There  was  no  misconduct  on  their  part 

[16]  X.  The  defendant  had  been  rooming 
at  tJie  bouse  of  Josephine  Forragl,  and  after 
saying  that  she  saw  the  razor  in  the  bands 
of  Tony  Roberts  on  the  morning  following 
the  killing,  was  asked:  "Did  you  see  what 
Tony  Roberts  did  with  this  razor?"  Objec- 
tion was  overruled,  and  she  answered:  "I 
seen  it  as  be  walked  out  Examined  tbe  pil- 
low slip  on  tbe  morning  of  tbe  28th,  there 
was  stain  of  blood.  Exhibit  10  is  pillow 
slip."  Porcbe  bad  testified  that  he  bad  gone 
to  defendant's  room  shortly  after  the  oc- 
currence, and  had  seen  thp  razor  between  the 
mattress  and  the  pillow,  and  that  in  the 
morning  he  saw  tbe  razor  in  the  hands  of  the 
landlady  who  was  making  the  bed.  This  so 
far  connects  ber  testimony  as  to  render  it 
admissible. 

[17]  One  McGruder,  a  night  clerk  at  the 
roundhouse,  saw  deceased  at  about  11  o'clock 
as  he  came  from  the  roundhouse  office,  and 
beard  an  engineer  ask  him  if  be  was  going 


home.  To  this  he  responded:  '^o,  I  want 
to  go  out  Avenue  I."  An  objection  "as  In- 
competent, immaterial,  and  irrelevant"  was 
overruled.  The  next  question  was:  "What 
did  be  say?  A.  He  said  he  wanted  to  try  to 
get  a  full  mouth  this  month."  The  latter 
answer  had  no  relation  to  the  case,  but  It  Is 
said  that  the  statement  where  deceased 
wanted  to  go  bad  a  material  bearing  as  that 
he  went  past  a  certain  woodpile  where  tbe 
crime  Is  alleged  to  liave  been  oommitted. 
This  was  immediately  before  be  retumiad  to 
tbe  same  office  with  his  throat  cut,  and  we 
think  so  closely  connected  with  the  transac- 
tion as  to  constitute  a  pa^t  of  the  res  gests. 
One  Skaitb  testified  that  he  bad  a  talk  with 
deceased  at  the  roundhouse,  and  in  response 
to  a  question  tbe  latter  said  be  was  going 
home  right  away,  "right  down  Avenue  I," 
and  that  be  left  immediately  and  would  pass 
to  tbe  south  end  of  tbe  woodpile.  This  evi- 
dence was  admissible  on  the  same  groimd. 

[IS]  Defendant  undertook  to  have  identi- 
fled  "Exhibit  16"  by  the  virltness  Stuart,  but 
was  not  permitted  by  the  court  to  do  so.  As 
we  have  no  means  of  knowing  what  "ExblMt 
16"  was,  it  is  impossible  to  say  whether  there 
was  error. 

[19]  XI.  The  county  attorney  in  bis  open- 
ing argument  said: 

"I  believe  that  Pottawattamie  county  owes  to 
the  citizens  of  Mills  county,  and  to  you  jurors 
especially,  an  apology  and  an  explanation  of 
why  we  are  here  to-day;  but  I  want  to  assure 
you,  gentlemen,  that  it  is  through  no  solicitation 
on  the  part  of  the  prosecuting  attorney  that 
we  are  here  to^iay." 

This  was  objected  to  as  misconduct,  and  It 
was  such.  The  evident  purpose  was  to  make 
capital  out  of  tbe  fact  that  defendant  had 
procured  a  change  of  venue  to  Hills  county 
and  in  addlticm  to  this  was  untrue.  It  was 
of  no  concern  to  the  jury  how  the  cause  came 
to  be  there,  and  no  apology  was  due  from 
any  one  for  it  being  there  for  triaL  It  was 
enough  that  the  court  bad  ordered  it  to  be 
tried  in  Mills  county.  Posalbly  no  prejudice 
is  to  be  inferred,  but  it  is  preferable  to  avoid 
"peanut"  practice  In  the  trial  of  causes,  es- 
pecially wherein  guilt  or  innocence  of  grave 
charges  are  to  be  determined. 

[20]  In  the  course  of  the  closing  aisument, 
L.  T.  Genung,  assisting  In  tbe  prosecution, 
said: 

"Mr.  Hess  says  he  will  make  no  allusion  to- 
this  woman,  Mrs.  Coffman.  Tou  have  no  right 
to  make  any  allusion  with  reference  to  Mrs. 
Coffmaa.  When  your  client  will  lay  his  faaild 
on  anoUier  man's  wiffe,  with  her  Uttle  child  by 
ber  side^  to  seduce  ber  away  .from  her  husband 
in  the  dead  of  night  for  only  a  purpose  tihat 
he  knew  in  bis  heart,  then  you  come  in  and 
criticise!  Ruin  a  man's  home,  defile  his  wife, 
and  then  come  in  and  criticise  her  I  I  pity  the 
woman  who  falls  from  grace  with  a  obUd  by  ber 
side,  led  on  by  a  villain  who  has  no  respect  for 
the  family  circle  and  home,  to  take  her  out  and 
destroy  her.  Yon  indicating  the  defendant)  not 
only  ruined  tbe  CoSman  home,  but  another 
home.  •  •  •  Now,  does  it  appear  to  you  why 
he  wouldn't  take  a  day  job?  Why,  isn't  it  rea- 
sonable to  assume  from'  the  testimony  that  if  he 
was  out  with  this  Mra.  CoSman,  and  if  he  Uv«d 
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there  iritfain  thrw  doors  o<  Mra.  Coffman,  tota 
bad  such  control  over  her  that  he  could  order 
her  to  meet  him  at  the  theater  that  night ;  that 
he  could  direct  her  to  take  her  child  t6  her  home 
—out  where  no  human  eye  could  se^r-and  be  com- 
pelled to  work  days;  what  does  that  mean? 
Why,  it  means  that  this  defendant's  time,  it  U 
put  la  at  work  at  the  same  time  Mrs.  Coff- 
man'a  husband,  who  was  a  teamster  driving  a 
team  in  the  daytime  was  engaged,  and  their 
nights  would  be  spent  at  home.  But  reverse  it. 
Let  him  work  nisbts  and  Mr.  CoSman  days; 
think  of  the  opportunity  to  him  for  his  hellish 
purpose." 

The  only  fonndatlon  for  this  to  be  found 
in  the  record  is  the  testimony  of  Francis  li. 
Coffman,  to  the  effect  that: 

He  knew  defendant,  had  seen  him  frequently ; 
"saw  him  the  day  Howard  Jones  was  killed,  at 
my  home  in  the  morning  and  along  toward 
evening;  tuiw  him  at  the  Majestic  theater  that 
evening.  He  was  with  Antonio  Roberts.  A 
friend  of  mine,  Mrs.  Lane,  was  with  me.  We 
left  the  theater  at  about  9-50.  We  walked 
around  a  little  while  until  about  10  o'clock,  or  a 
little  after.  Had  talk  with  defendant  about 
Howard  Jones.  Said  be  thought  he  ought  to  get 
even  with  Jones  for  making  him  lose  his  job. 
I  told  him  not  to  do  anything  to  Jones." 

Thl»  gave  no  warrant  for  what  was  said. 
He  was  bitterly  assailed  for  offenses  concern- 
ing which  there  was  no  proof  and  could 
properly  have  been  none,  and  there  is  no  es- 
cape from  the  conclusion  that  what  was  said 
was  extremely  prejudicial. 

[11]  But  the  attorney  general  su^eets  that 
no  exceptions  were  taken  at  the  time.  True, 
bat  it  was  agreed  that  to  avoid  tntertuptlon 
defendant  might  have  an  exception  to  every- 
thing that  was  said,  and  the  misconduct  was 
one  of  the  grounds  on  which  the  motion  for 
new  trial  was  based.  In  this  state  of  the  rec- 
ord the  state  Is  In  no  position  to  Insist  that 
objection  should  have  been  made.  The  mis- 
conduct was  so  manifestly  prejudicial  that 
the  citation  of  authorities  are  unnecessary. 

Because  of  the  errors  pointed  out,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

DEEMBB.  C.  J.,  and  OAINOR  and  SAL- 
INGER, JJ.,  concurring. 


DENNIS  V.  HARRIS  et  al.     (No.  S0027.) 

(Supreme  Court  of  Iowa.    June  SO,  1915.) 

1.  Divorce  ^»187— Judouknt  ob  Decbeb— 
"DuKEfls"— SrracT. 

Evidmoe,  in  a  widow's  suit  to  set  aside  a 
decree  of  divorce  and  for  the  allowance  of  a 
distributive  share  of  the  property  of  her  former 
hodtand,  deceased,  and  if  not  set  aside,  for 
additional  alimony,  held  to  show  that  in  bring- 
ing tlie  action  and  obtaining  a  decree  of  di- 
vorce^ and  in  entering  into  a  stipulation  as 
to  alnnony,  she  had  acted  under  the  husband's 
"duren"  (that  is,  such  pressure  or  restraint 
as  compelled  her  to  act  against  her  will,  and 
virtually  to  take  away  her  free  agency,  and 
destrojang  her  power  to  refuse  to  comply  with 


the  unlawful  demand  of  another,  irrespective  of 
the  manifestation  or  apprehension  of  physical 
force),  so  that,  in  a  proper  case,  the  decree 
would  be  set  aside. 

{Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  f§  S33-fi48;    Dec.  Dig.  «s»167. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Sercond  Series,  Duress.] 
2.  DowEB  «=>5%,  New,  vol.  19  Key-No.  Se- 
ries—Requisites. 
To  entitle  a  wife  to  a  dower  or  a  distribu- 
tive share,  there  must  have  been  marriage, 
seizin,  and  death  of  the  husband. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dower.] 

&  DowEK  e=>29— Inchoate  Riqht. 

During  marriage,  the  right  of  the  wife  in 
the  property  of  her  husband  is  inchoate,  but 
is  of  value  which  the  courts  will  protect. 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent. 
Dig.  i  81;    Dec.  Dig.  <S=»29.J 

4.  DowEB  ®=>52— Bab  ob  Release. 

On  the  husband's  death,  the  wife's  rights 
in  bis  property  is  perfected,  if  the  marriage 
continued  until  his  death,  ex  was  terminated 
without  her  fault  or  in  a  manner  rendering  it 
invalid  as  against  her. 

[Ed.  Note.— For  other  cases,  see  Dower,  (3ent 
Dig.  H  102-107 ;    Dec.  Dig.  «=>52.] 

5.  DowEB  fr=»52— Bab— DivoBCE. 

A  decree  of  divorce,  unassailed,  is  a  com- 
plete bar  to  any  claim  of  dower. 

[E5d.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  |{  102-107;    Dec.  Dig.  <Ss952.] 

6.  DivoBOB  «s»167— BsiTlRO  Abide  Dkobxe 
—Dbath  of  Spouse. 

A  decree  of  divorce,  with  stipulated  ali- 
mony obtained  at  the  smt  of  the  wife,  but  in- 
vaUa  by  reason  of  the  husband's  duress  in  com- 
pelling her  to  bring  the  suit,  may  l>e  set  aside 
on  that  ground  after  the  death  of  the  husband, 
by  way  of  undoing  what  was  fraudulently  ac- 
complished as  affecting  her  property  rights, 
which  would  have  matured  but  for  the  duress. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  538-548 ;   Dec.  Dig.  <8=>167.] 

7.  DiVOBCK     ®=»ie7— DbCBE»— StJIT     TO     BET 

Aside— Laohes. 

Where  plaintifF  obtained  a  decree  of  di- 
vorce from  her  husband  October,  1911,  Invalid 
by  reason  of  his  duress  compelling  her  to  bring 
the  suit,  and  the  husband  died  April,  1912,  her 
suit,  li^un  the  September  following,  to  set 
aside  the  decree  and  for  the  allowance  of  a  dis- 
tributive share  of  his  estate,  and,  if  not,  set 
aside,  for  additional  alimony,  was  not  subject 
to  the  plea  of  laches. 

[Ed.    Note.— For    other   cases,    see   Divorce, 
(Tent  Dig.  S§  633-548;   Dec.  Dig.  «s>167.] 

8.  Dtvobce  «=>187  —  Decbee  —  Suit  to  Set 
As  n>B— kwroPPEL. 

Plaintiff,  who  obtained  a  decree  of  divorce 
and  accepted  a  stipulated  payment  of  alimony, 
invalid  by  reason  of  the  husband's  duress  com- 
pelling her  to  bring  the  suit,  was  not  thereby 
estopped  from  a  suit,  after  the  death  of  the 
former  husband,  to  set  aside  the  decree  of  di- 
vorce on  the  ground  of  his  duress  and  for  the 
allowance  of  a  distributive  share  of  his  estate, 
or,  if  not  set  aside,  for  additional  alimony, 
where  she  offered  to  have  the  amount  paid  her 
as  alimony  considered  in  ascertaining  the  share 
of  the  property  which  might  be  awarded  to  her, 
and  where,  in  such  event,  she  was  entitled  to 
more  than  the  amount  of  alimony  received. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Cent.  Dig.  §{  633-548;  Dee.  Dig.  «s>167.] 

Appeal  from  District  Court,  Montgomery 
County;   E.  B.  Woodruff,  Judge. 
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Suit  to  set  aside  a  decree  of  divorce  and 
for  allowance  of  a  distributive  share  of  the 
property  of  decease*}  party  and,  if  not  set 
aside,  fur  additional  alimony.  On  hearing, 
the  petition  was  dismissed.  The  plaintiff  ap- 
peals.    Reversed. 

Tlnley,  Mitchell  &  Pryor,  of  Council  Bluffs, 
and  T.  J.  Hysham  and  Paul  W.  Richards, 
both  of  Red  Oak,  for  appellant.  J.  M.  Jun- 
kin  and  Ralph  Prlngle,  both  of  Red  Oak,  and 
John  P.  Organ  and  John  M.  Oalvin,  both  of 
Council  Bluffs,  for  appellee. 

LADD,  J.  The  plaintiff  was  married  to 
Ernest  G.  Dennis  In  May,  1900.  They  lived 
together  until  some  time  In  the  fall  of  1911, 
though  he  was  absent  much  of  the  time  dut^ 
ing  the  last  year.  A  i)etltlon  praying  for  a 
divorce  was  flled  by  her  October  6th  of  that 
year,  and  a  decree  entered  October  18th,  fol- 
lowing. Under  stipulation  she  was  paid  $15,- 
300  as  pemianent  alimony.  He  paid  all  ex- 
penses, including  the  fees  of  her  attorneys. 
He  'died  April  21,  1912,  without  having  mar- 
ried again,  and  in  this  action  she  alleged: 

(1)  That  in  obtaining  the  decree  of  divorce 
she  was  coerced  so  to  do  against  her  wUl 
and  by  threats  of  violence  on  her  person,  the 
taking  of  her  life,  and  that  she  wonld  be 
deprived  of  her  Interest  as  a  wife  la  his  prop- 
erty and  be  left  penniless,  when  but  for  this 
she  would  not  have  instituted  or  prosecuted 
the  suit ;  and  (2)  that  he  was  owner  of  prop- 
erty of  the  value  of  $90,000,  but  fraudulently 
induced  her  to  believe  that  he  was  largely  in- 
debted, and  that  the  proceeds  of  the  sale  of  a 
tract  of  land,  amounting  to  $46,000,  were 
necessary  to  discharge  his  Indebtedness,  and 
thereby  he  fraudulently  induced  her  to  ac- 
cept an  amount  as  alimony  much  less  than 
she  would  have  been  entitled  to  but  for  such 
deception,  and  the  prayer  was  that  the  decree 
of  divorce  be  set  aside  and  that  she  be  ad- 
Judged  entitled  to  the  same  portion  of  the  es- 
tate of  the  deceased  as  she  would  have  been 
entitled  to  were  she  his  widow  (the  amount 
of  alimony  received  to  be  taken  into  consid- 
eration) ,  and  that,  if  this  relief  should  not  be 
awarded,  such  additional  amount  as  shall  be 
deemed  equitable  be  allowed  to  her  as  ali- 
mony. The  defendants  are  the  heirs  of  the 
deceased.  The  evidence  leaves  no  doubt  but 
that  he  had  violated  his  marital  obligations 
in  many  respects,  and  that  she  was  entitled 
to  a  divorce  (1)  on  the  ground  of  adultery, 

(2)  habitual  drunkenness,  unless  he  had  been 
the  same  at  the  time  of  their  marriage,  and 

(3)  cruel  and  Inhuman  treatment  The  latter 
only  was  alleged  as  a  ground  for  divorce, 
without  any  spedflcations  of  facts.  That 
these  grounds  existed,  and  that  she  had  con- 
sulted a  reputable  attorney,  R.  W.  Beeson, 
concerning  the  conduct  of  her  husband  with 
r^erence  to  the  procurement  of  a  divorce, 
tends  to  support  the  theory  of  defendants 
that  in  bringing  the  suit  she  acted  volunta- 
rily. Though  consulting  Beeson  several  times, 
however,  she  declined  to  sign  a  petition  for 


divorce  which  bad  been  prepared  in.  event 
she  wished  to  proceed,  and  the  entire  matter 
appears  to  have  been  dropped  some  time  in 
1910 ;  she  says  prior  to  July,  while  Beeson 
is  unable  to  recall  the  time,  saying  he  might 
have  been  consulted  by  her  as  late  as  1911, 
though  he  Is  not  positive.  The  circumstance 
that  she  gave  up  getting  a  divorce  througli 
Beeson  strongly  confirms  her  claim  that  she 
so  did  because  of  her  affection  for  her  hus- 
band. Beeson  testifled  that  "from  her  talk 
it  seemed  she  was  attached  to  her  husband ; 
she  was  not  able  to  make  np  her  mind  to  get 
a  divorce."  Her  claim  that  she  was  afraid 
of  him  also  finds  corroboration  in  his  state- 
ment that  he  "soon  discovered  that  Mrs.  Den- 
nis was  afraid  of  Mr.  Dennla."  The  record 
leaves  little  or  no  doubt  but  that  she  th«k 
abandoned  the  notion  of  separation,  and  it 
is  equally  conclusive  that  be  subsequently, 
and  owing  to  his  undue  Intimacy  with  a 
young  woman  named  Totenhagen,  planned 
the  separation  from  his  wife  which  subse- 
quently occurred. 

[1]  As  we  reach  the  conclusion  that  she 
acted  under  duress  in  obtaining  the  decree 
of  divorce,  it  is  unnecessary  to  review  the 
evidence  bearing  on  the  deceit  alleged  as  in- 
ducing her  to  accept  a  less  amount  as  ali- 
mony than  otherwise  she  would  have.  It 
may  as  well  be  said,  however,  that  such  de- 
celt  was  fully  proven.  What  constitutes  du- 
ress in  such  a  case  depends  largely  on  circum- 
stances. The  law  recognizes  the  dominance 
ordinarily  exerted  by  the  husband  over  hU 
wife.  Thus  a  prima  facia  case  of  coercion, 
such  as  to  relieve  a  married  woman  from 
linbllity  for  her  criminal  act,  is  made  out 
when  it  appears  to  have  been  committed  in 
the  presence  of  her  husband.  State  v.  Fitz- 
gerald, 49  Iowa,  260,  31  Am.  Rep.  148.  To 
hold  her  therefor,  his  presumed  influence 
over  her  must  be  overcome  by  evidence  show- 
ing that  the  act  on  her  part  was  voluntary. 
State  V.  Kelly,  74  Iowa,  589,  88  N.  W.  503. 

In  Callendar  Savings  Bank  y.  Loos,  142 
Iowa,  1,  120  K  W.  317,  what  duress  means 
at  common  law  is  pointed  out,  and  it  is  said, 
In  quoting  with  approval  from  a  Minnesota 
cbse,  that: 

"Modem  authorities  generally  hold  that  such 
pressure  or  constraint  as  compels  a  man  to  go 
against  bis  will,  and  virtually  takes  away  his 
free  agency,  and  destroys  the  power  of  refusing 
to  comply  with  the  unlawful  demand  of  anoth- 
er, will  constitute  duress,  irrespective  of  the 
manifestation  or  apprehension  of  physical 
force." 

In  Phillips  V.  Chase,  203  Mass.  666,  80  N. 
E.  1049,  30  L.  R.  A.  (N.  S.)  159, 17  Ann.  Cas. 
54,  Chase,  a  physician,  was  called  to  treat  a 
divorced  woman,  and  upon  her  recovery  mar- 
ried her.  She  was  sensitive  over  the  matter 
of  her  first  marriage,  and,  possessing  much 
property,  he  insisted  that  she  adopt  bis  son 
by  his  first  marriage.  At  first  she  refused, 
but  finally,  when  he  threatened  that  "if  you 
do  not  adopt  my  son  I  will  leave  you  and 
will  not  live  with  you  as  husband,"  she  yield- 
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«d  and,  as  required  hy  tbe  statnte  of  Mana- 
cbusetts,  filed  a  petition  alleging  that  It  was 
ber  volnntary  act  and  desire  to  adopt  tbe 
son  as  her  own,  and  verlfled  said  petition. 
Shortly  afterwards  she  died,  and  later  the 
son,  leaving  Chase  his  sole  heir.  Her  helra 
Instituted  suit  against  Chase  to  Bet  aside  the 
adoption  on  the  gronnd  of  the  latter's  fraud. 
In  holding  that  the  showing  of  duress  was 
snfflclent,  the  court  said: 

"We  are  of  opinion  that,  if  one  so  dominates 
his  wife's  will  aa  to  force  her  asainst  her  will 
to  bring  a  petitioH  in  court  for  tbe  adoption 
•  •  •  of  Lis  son  by  a  former  wife,  he  com- 
mits a  gross  fraud  *  *  •  upon  tne  court; 
that  the  decree  of  adoption  should  be  set  aside 
in  a  proper  case.  For  that  proposition  no  au' 
tborities  are  necessary." 

Tbe  rule  undoubtedly  Is  as  stated.  If  It 
must  be  said  from  the  evidence  that  the 
plaintiff.  In  prosecuting  the  suit  for  divorce 
and  procuring  tbe  decree,  did  not  so  do  volun- 
tarily, but  therein  was  dominated  and  con- 
trolled by  her  husband  and  required  so  to  do 
against  her  will,  wben,  but  for  such  coercion, 
she  would  not  have  done  so,  tbe  allegation  of 
duress  has  been  established.  lo  other  words, 
the  duress  need  not  be  of  any  spedfled  kind. 
It  Is  enough  if  the  means  resorted  to,  tend- 
ing to  coerce  another,  actually  Induces  that 
other  to  do  tbe  act,  contrary  to  her  own  will. 
There  Is  no  legal  standard  of  resistance 
which  the  person  acted  upon  must  come  up  to 
at  bis  peril  of  being  remediless  for  the 
wrong  done  to  him,  and  no  general  rule  as  to 
tbe  Bufflclency  of  the  facts  tt>  produce  duress. 
The  InQulry  In  each  case  is:  Was  the  per- 
aoa  so  acted  upon  by  threats  and  the  like 
that  in  what  he  did  he  was  bereft  of  the 
qnaUty  of  mind  essential  to  voluntary  action? 
Tbe  deceased  was  a  powerful  and  determined 
man,  addicted  to  the  excessive  use  of  in- 
toxicating liquors,  and,  aside  from  being  in- 
fatuated by  a  young  woman  who  bad  been 
employed  at  his  home,  was  given  to  Indul- 
gence in  debaucheries  at  Omaha,  where  he 
seems  to  have  spent  most  of  bis  time  when 
not  sobering  up  at  home.  He  was  maintain- 
ing the  young  woman  at  school,  and  was 
shown  to  have  been  strongly  Impressed  with 
the  notion  that  he  should  become  her  hus- 
band. There  may  be  no  direct  evidence  of 
coerdon,  as  Is  contended,  for  likely  this 
wonid  not  have  been  exerted  wben  others 
were  present;  and,  as  section  4604  of  the 
Code  rendered  plaintiff  incompetent  to  testi- 
fy as  a  witness  to  any  transactions  or  con- 
versations between  herself  and  the  deceased, 
she  necessarily  is  compelled  to  rely  upon 
circumstances  and  statements  made  by  him 
to  others,  indicating  his  purposes,  and  dis- 
closing what  be  had  done  in  the  way  of 
compelling  ber  to  carry  ont  bis  designs.  He 
employed  attorneys  to  act  for  her  in  suing 
him  for  a  divorce,  and  long  before  suit  was 
begun  agreed  to  pay  them  for  their  services, 
and  at  the  same  time  stipulated  to  meet  all 
costs  and  expenses.  Moreover,  be  dictated 
tbe  ground  to  be  alleged  on  which  tbe  decree 


should  be  obtained.  Tbe  plaintiff  bad  no  con- 
versation with  the  attorneys  concerning  tbelr 
employment  or  tbe  facta  to  be  alleged  In  tbe 
petition,  and,  though  one  of  them  may  have 
considered  himself  as  appearing  for  her,  be 
was  acting  under  the  employment  of  ber  ad- 
versary in  the  suit  he  .was  prosecuting.  This 
appears  from  a  stipulation  procured  to  be 
drawn  after  misrepresenting  his  indebtedness 
to  her  and  repeated  violence  against  her 
person.  He  called  on  W.  J.  Roberts,  assist- 
ant cashier  of  the  First  National  Bank  of 
Red  Oalc,  with  a  memorandum  which  he  had 
written,  as  follows: 

"I  give  to  my  wife  Mrs.  E.  G.  Dennis,  (15,- 
200.  Pay  all  expenses  in  getting  a  divorce, 
give  (100  as  soon  as  contract  is  signed,  house 
expense,  dining  room  table,  sideboard,  all  of  the 
furniture  we  •  •  •  mother's  desk  •  •  • 
stand,  etc.,  all  of  the  dishes  except  some  few 
which  I  reserve,  choice  of  bed  and  bedding." 

There  was  some  additional  matter  which 
bad  become  illegible.  He  said  to  Roberts,  ac- 
cording to  the  latter's  testimony,  "May  and  I 
have  agreed  to  disagree,"  and,  upon  Roberts 
expressing  regret,  responded,  "Bill,  you  don't 
know  what  a  load  I  am  carrying."  He  then 
requested  Roberts  to  prepare  a  contract  from 
the  memoranda,  and  after  some  parley  Rob- 
erts suggested  that  he  go  to  bis  regular  at- 
torneys, and  he  proceeded  to  the  office  of 
Ralph  Pringle,  who  at  bis  request  prepared 
tbe  following: 

"Agreement   for   Alimony, 

"Whereas  Ida  May  Dennis  is  be^ninc  ac- 
tion for  divorce  from  her  husband,  B.  G.  Den- 
nis, and  said  parties  have  agreed  upon  tbe  ali- 
mony to  be  granted  said  Ida  May  Dennis,  in 
the  event  divorce  is  decreed  between  said  par- 
ties, it  is  hereby  stipulated  between  said  par- 
ties that  if  said  divorce  is  granted,  and  immedi- 
ately upon  the  decree  being  entered,  said  E. 
Q.  Dennis  shall  pay  to  said  Ida  May  Dennis 
in  cash  the  sum  of  fifteen  thousand  two  hun- 
dred dollars.  He  shall  also  pay  all  expenses 
connected  with  tbe  securing  of  said  divorce, 
including  court  costs  and  attorney  fee  for 
Ralph  Pringle,  aa  attorney  for  said  Ida  May 
Dennis,  plaintiff  in  said  action.  Said  E.  G. 
Dennis  also  agrees  to  give  to  said  Ida  May 
Dennis  all  the  rugs  in  their  residence,  except 
one  small  rug  already  selected  by  B.  Q.  Dennis. 
He  also  agrees  to  give  her  the  hall  tree,  the 
dining  room  table,  the  sideboard,  all  the  furni- 
ture ovraed  by  either  or  both  parties  prior  to 
the  death  of  Jane  Dennis,  the  parlor  stand,  all 
the  dishes,  except  some  reserved  by  E.  G.  Den- 
nis, which  have  been  agreed  upon,  and  one  bed 
and  bedding  to  be  selected  by  Ida  May  Dennis. 
It  is  further  agreed  that  E.  G.  Dennis  shall 
immediately  and  now  pay  to  Ida  May  Dennis 
the  sum  of  $100  and  to  bear  all  tbe  usual  and 
ordinary  expenses  of  said  Ida  May  Dennis 
until  the  granting  of  said  divorce.  It  is  further 
understood  tbat  application  for  divorce  is  to 
be  made  upon  the  grounds  of  cruel  and  inhu- 
man treatment ;  that  Ida  May  Dennis  is  to  be 
the  plaintiff  in  said  suit. 

"[Signed]    E.  G.  Dennis. 

"[Signed]    Mrs.  Ida   May  Dennis." 

At  tbat  time  Pringle  bad  never  talked  with 
Mrs.  Dennis  concerning  any  disagreement 
with  her  husband  or  the  procurement  of  a 
divorce.  The  deceased  then  took  the  agree- 
ment back  to  Roberts  and  requested  him  to 
go  home  with  him  to  witness  its  signature. 
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and  they  did  bo.    Roberts  thus  relates  what 
occurred: 

"Mrs.  Dennis  came  into  the  room,  eaat  of 
the  parlor.  She  was  in  tears,  and  in  a  kimono, 
and  she  was  on  a  lounge  there,  and  I  think 
Dennis  opened  up  the  conTersation  by  saying 
that  he  had  this  matter  fixed  up  now  and  had 
brought  me  up  to  explain  it,  to  read  it  to  her. 
So  she  continued  to  cfy,  and  for  sereral  min- 
utes, and  I  thought  apparently  she  could  not 
pull  herself'  togeUier,  control  her  tears,  and  in 
the  meantime  Dennis  was  nervous,  and  he  com- 
menced to  walk  from  one  room  into  the  other, 
and  says,  'Well,  are  you  going  to  sign  it?'  She 
burst  Into  tears  again;  and  he  says,  'Well, 
we  have  got  no  time  to  stay  up  here;'  and 
Mrs.  Dennis  continued  to  cry;  and  she  said, 
'Well,  Ernie,  you  see  this  is  all  your  doings, 
not  mine.'  Q.  What  did  Mr.  Dennis  say,  it 
anything,  to  that?  A.  'Why,'  he  says,  "that 
is  the  way  we  have  got  it  fixed  up  now.  I 
think  after  its  all  over  you  will  feel  better 
over  it,  and  probably  I  will.'  After  Mrs.  Den- 
nis signed  it  we  left  immediately.  We  met 
Mrs.  Fry  soon  after  we  left  the  house." 

Mrs.  Fry  testified  that: 

"As  I  came  to  the  bouse  I  heard  Mrs.  Den- 
nis screaming.  I  went  round  to  the  side  door 
and  went  in.  •  *  *  Mrs.  Dennis  came  to 
me  and  threw  her  arms  around  me.  •  •  • 
She  was  nervous  and  excited  and  could  hardly 
talk.  Her  eyes  were  all  swollen,  and  water 
was  running  down  her  eyes.  I  never  seen  her 
in  such  condition." 

What  plaintiff  then  said  la  omitted  as  not 
admissible. 

John  Farlln,  who  acted  as  agent  In  procur- 
ing a  purdiaser  tor  the  land  sold,  testified 
that,  In  the  course  of  a  conversation  with 
him,  deceased  had  said  that  he  "expected  to 
have  his  wife  get  a  divorce  U  he  could": 
that  "he  had  some  trouble  with  another  wo- 
man and  wanted  to  get  rid  of  this  one  as  soon 
as  possible";  that  "he  wanted  to  get  rid  of 
this  land,  turn  It  Into  money,  so  he  could  get 
a  settlement  with  his  wife  as  cheap  as  he 
could." 

Mrs.  Hurlbut,  a  cousin  of  plaintiff,  testified 
that,  when  she  and  the  plaintiff  called  on  the 
attorney  Prinze,  plaintiff  informed  him  that, 
it  she  was  put  upon  the  witness  stand  to  tell 
the  truth,  she  would  have  to  swear  "that  this 
was  a  forced  case  all  the  way  through,"  and 
that  the  attorney  made  no  answer.  Prlngle 
denied  this,  and  swore  that,  although  she 
said  she  was  compelled  to  sue  for  a  divorce, 
this  was  for  her  own  protection,  and  that  the 
deceased  at  one  time  wanted  to  call  the  mat- 
ter off  and  go  back  home,  but  she  responded 
that  It  had  gone  too  far  now. 

A  sister  of  the  plaintiff  testified:  That  the 
night  before  the  trial  of  the  divorce  case  she 
was  at  the  Dennis  home,  and  that  Dennis 
came,  and,  as  he  stepped  In,  "threw  hla  arms 
around  plaintiff  and  embraced  and  kissed 
her,  and  they  both  cried ;  and  he  said,  'May, 
I  have  come  home  to  stay  with  you  now  al- 
ways and  to  make  things  right  with  you.'" 
To  which  Mrs.  Dennis  responded,  "Yon  can- 
not do  that  too  quick  to  suit  me."  That  he 
said,  "May,  I  am  sick,  put  me  to  bed,  and  we 
will  see  about  this  to-morrow."  That  she  re- 
turned the  next  day,  as  plaintiff  was  prepar- 


ing to  go  to  the  courtroom.  That  she  O^lain- 
tlfT)  kneeled  by  the  side  of  the  bed  and  put 
her  arms  around  him,  and  said,  "Ernie,  do 
yoa  intend  to  do  to-day  what  you  said  you 
would  do,  make  this  right  and  have  Mr.  Prln- 
gle come  and  fix  things  all  right;"  and  that 
he  responded,  "No,  it  has  gone  too  damned 

far  now."    And  he  added,  "Cut  out  the  g 

d talk  around  here,  go  get  your  things, 

and  go  to  the  courtroom;  I  wUl  be  there." 
That  shortly  after  the  trial  they  met  In  the 
ball,  when  he  put  his  arm  about  her,  and 
they  cried ;  and  she  said,  "Ernie,  this  Is  your 
fault,  and  not  mine."  This  testimony  waa 
corroborated  by  that  of  Lizzie  Brown. 

Mrs.  Pratt  tastlfled  that  plaintiff  tele- 
phoned to  Prlngle  about  Dennis'  promise,  and 
asked  liim  It  he  would  come  np  to  the  house 
and  see  him  about  It  Pringle  had  no  recol- 
lection of  a  talk  with  Mrs.  Pratt,  but  did  not 
deny  having  this  one  with  plaintiff,  and  he 
did  call  on  deceased,  who  also  was  present. 

The  witness  Lizzie  Brown  testified  that  at 
one  time,  when  passing  the  farm  where  they 
bad  lived,  when  first  married,  he  said,  "May, 
do  you  suppose  you  will  live  on  that  tarm 
again?"  and  she  responded,  "I  will  never  give 
up  hopes." 

One  Everhard,  a  colored  man,  testified  that 
the  correspondence  with  the  Totenhagen  girl 
was  through  him,  and  that  tbe  deceased  ex- 
plained to  him  he  proposed  to  obtain  a  di- 
vorce from  his  wife  and  marry  the  girl,  say- 
ing that  he  could  make  her  do  anything  he 
wished,  and  cotfld  compel  her  to  get  a  di- 
vorce; and  that  "he  had  gotten  hn:  (his  wife) 
to  a  place  where  he  could  make  her  settle 
any  way  he  wanted  to." 

Shapcott  swore  that  be  had  said  to  deceas- 
ed at  one  time  that  he  had  heard  he  was  go- 
ing to  get  a  divorce,  and  asked  how  he  was 
going  to  do  it,  to  which  deceased  responded, 
"I  will  make  her  do  it;  damn  her,  I  will 
make  her  get  one."  This  was  In  the  latter 
part  of  August,  1911. 

One  Dillon  testified  that  Dennis  had  said 
to  him  that  he  Intended  to  leave  his  property 
to  May  and  his  nephew  Kirk ;  that  "his  wife 
had  been  mistreated,  had  not  been  treated 
right,  and  as  long  as  he  lived  he  would  take 
care  of  her." 

According  to  Pry,  he  told  him:  "rrhat  he 
was  going  to  get  a  dlrorce  from  his  wife  and 
was  going  to  sell  it  (his  property)  and  turn 
it  into  cash  and  go  away  from  here  to  live" 
Said  he  would  make  her  do  anything  he 
wanted  her  to  do.  He  said  he  would  not  give 
her  any  more  than  he  had  to  give  her.  That 
at  another  time  he  said,  "She  would  sign  It 

(the  deed),   or  he  would  knock  her  g ■ 

d head  off."     To  Merrltt  he  spoke  of 

"forcing  his  wife  to  get  a  divorce;  said  hie 
would  make  things  so  unpleasant  for  her  that 
she  would  be  compelled  to  get  a  divorce,  and, 
failing  in  that,  he  would  make  her  do  it, 
force  her  to  do  it,"  and  remarked  "he  would 
knock  her  damned  block  off  U  she  didn't  get 


Digitized  by 


Google 


Iowa) 


DENNIS  V.  HARRIS 


347 


a  dlrorce."  This  witness  also  relates  a  con- 
versation at  the  dinner  table  where  the  mat- 
ter of  obtaining  a  divorce  to  enable  him  to 
marry  the  Totenhagen  girl  was  discussed. 

The  plaintiff  testified  that  she  Informed 
her  lawyer  that  her  husband,  rather  than 
she,  ought  to  sign  the  petition ;  that  It  was 
■"the  hardest  day's  work  I  ever  did  In  my 
life."  She  testified  farther  that  she  never 
■discussed  with  her  attorneys  the  amount  of 
property  her  husband  had  or  the  amount  of 
alimony  to  be  allowed.  Whatever  she  may 
luive  related  as  to  transactions  or  conversa- 
tions with  deceased,  and  also  what  she  may 
bare  said  to  witnesses  giving  accounts  of 
conTcrsaUons,  are  omitted  as  not  admissible. 
Nor  have  we  thought  it  necessary  to  recite 
the  facts  concerning  his  repeated  acts  of 
cruelty  to  his  wife  in  the  meantime.  Ills  re- 
peated debauches  in  Omaha  or  elsewhere,  and 
the  care  bestowed  on  him  when  sobeilng  up. 

On  the  other  hand,  Prlngle,  who  was  em- 
ployed by  the  deceased  to  sue  blm  for  a  di- 
vorce In  behalf  of  his  wife,  the  plaintiff,  and 
consistently  now  is  one  of  the  attorneys  for 
defendants,  admitted  that  he  did  not  learn 
of  the  contemplated  divorce  until  the  day 
the  agreement  was  drawn,  and  testified  that 
Dennis  had  told  him  Mrs.  Dennis  wished  him 
to  act  as  her  attorney  because  of  being  better 
acquainted  than  with  any  other  attorney; 
that  subsequently  Mrs.  Dennis  called  at.  his 
office  to  Inquire  what  further  was  necessary 
to  be  done  "about  the  divorce  that  she  was 
securing  from  her  husband" ;  that  "she  ex- 
pressed regret,  but  said  that  Ernie  had  been 
getting  worse  In  his  habits ;  that  he  was  now 
drinking  a  great  deal  of  the  time  and  away 
from  home;  that  about  the  only  time  he 
spent  at  home  was  to  sober  up  from  bis 
drunkenness,  and  wb^i  he  was  sober  and  all 
right  would  usually  leave  and  be  gone,  and 
come  home  again,  and  she  bad  to  take  care 
of  him  and  sober  him  up;  that  be  mistreatr 
ed  her  by  striking  her  and  bad  bruised  her 
body  and  face  and  spent  a  great  deal  of  mou- 
e^;  that  she  could  not  stand  It  any  longer 
to  be  Ernie  Dennis'  wife  while  he  was  living 
with  another  woman ;  that  be  was  drunk  so 
mach  and  spent  so  amcb  money  he  was  unfit 
for  business;  that  It  seemed  to  her  that  U 
she  did  not  get  a  part  of  the  property  now  it 
wonld  not  be  long  until  they  ml^t  not  have 
a  great  deal  left  •  *  *  Srhe  seemed  to 
feel  bad  about  his  conduct  toward  her."  The 
witness  testified  farther:  .  That  she  called  a 
few  days  later  and  discussed  the  propriety 
of  accepting  a  note  and  mortgage  for  the  ali- 
mony instead  of  cash,  and  also  inquired  what 
she  should  do  if  her  husband  returned,  and 
be  advised  her  It  would  look  strange  for  them 
to  be  Uving  In  the  same  house  when  procuring 
a  divorce.  That  she  remarked  that  "If  be 
iSomea  back  here  he  will  certainly  come  to  the 
bouse,"  when  he  Inquired,  "Do  you  want  to 
stay?"  She  answered,  "No,  I  don't"  That 
stu  again  consalted  him  about  taking  the 


homestead  as  a  part  of  her  alimony,  and  in- 
quired If  Dennis  would  be  back  at  the  open- 
ing of  the  court,  and  what  witnesses  wonld 
be  required  and  the  questions  to  be  asked  and 
the  testimony  was  talked  over,  and  tiiat 
"Mrs.  Dennis  said  she  did  not  like  the  di- 
vorce proceedings,  but  under  the  circumstanc- 
es, and  In  view  of  what  Ernie  Dennis  was 
doing,  she  could  stand  it  no  longer  to  be  his 
wife,  he  living  with  another  woman,  and 
that  she  would  get  a  divorce  and  get  some 
money  while  there  was  some  money  to  get 
♦  ♦  •  "  She  said  that  he  had  promised  her 
many  times  to  do  better;  had  broken  his 
promise. 

The  late  3.  M.  Junkln  also  acted  as  attor- 
ney for  Mrs.  Dennis.  He  testified  to  having 
had  two  conversations  with  her,  one  in  con- 
sulting her  about  taking  a  mortgage  instead 
of  cash  as  alimony,  and  the  other  shortly  be- 
fore the  decree  of  divorce  was  entered ;  that 
In  the  latter  she  Inquired  if  the  trial  of  the 
divorce  suit  might  proceed  without  Deuuls, 
and  he  explained  that  It  could  not,  for  the 
reason  that  the  evidence  would  be  Introduced 
and  the  court  requested  not  to  enter  a  decree 
until  she  were  paid  the  money  as  alimony; 
that  she  had  been  in  the  ofiice  at  least  a 
dozen  times,  and  that  no  time  did  she  say  or 
intimate  that  there  was  any  compulsion  in 
the  matter,  and  farther  that  after  the  evi- 
dence had  been  introduced,  and,  before  the 
alimony  was  paid,  Dennis  said  to  his  wife, 
"May,  let's  call  this  thing  off;  we  can  get 
along."  She  shook  her  head,  indicating  "Ko," 
and  says,  "Ernie,  it  has  gone  too  far."  The 
money  was  then  paid. 

But  the  clerk  of  the  court  testified  that  he 
was  present  and  heard  no  statements  such 
as  the  last  related  by  Prlngle  and  Junkln, 
and  the  plalutifii's  sister,  as  well  as  herself, 
denied  that  anything  of  the  kind  occurred. 
Moreover,  both  relate  that  they  met  deceas- 
ed in  the  hall  Just  before,  when  plaintiff  de- 
clared, all  being  in  tears,  that  It  was  all  his 
fault 

The  conversation  of  Sain  and  his  daugh- 
ter Mrs.  Harp  related  to  a  talk  by  plaintiff 
with  reference  to  a  divorce  In  1910,  as  did 
much  of  that  to  Miss  Fisher  and  Mr,  and 
Mrs.  Harris.  However,  Mrs.  Harris  related 
a  conversation  alleged  to  have  occurred  in 
1911,  when  the  plaintiff  Is  said  to  have  In- 
sisted that  she  was  going  to  get  a  divorce 
for  that  she  could  stand  it  no  longer,  and 
also  declared  that  she  had  not  earned  any  of 
the  mon^  in  her  husband's  name,  and  was 
not  getting  one-third,  but  probably  all  she 
could  acquire  In  court.  The  husband  of  Mrs. 
Harris  testified  to  substantially  the  same, 
bat  the  plaintiff  denied  the  alleged  conver- 
sation with  these  witnesses,  as  she  did  that 
of  Miss  Fisher. 

As  the  plaintiff  was  aware  that  the  attor- 
neys had  beoi  employed  by  her  husband,  she 
might  well  have  talked  In  harmony  with  the 
plan  laid  out  by  lilm.    All  sb»  said  concern* 
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lug  hla  misconduct  finds  ample  proof  in  the 
record,  and  all  these  attorneys  testify  to,  in- 
consistent with  her  contention  that  she  was 
being  coerced  by  her  husband,  was  in  saying, 
in  "substance,  that  she  would  endure  it  no 
longer. 

The  record,  as  a  whole,  leaves  no  doubt 
but  that  the  plaintiff  was  burdened  by  the 
situation  and  felt  outraged  by  the  conduct 
of  her  husband  with  the  Totenhagen  girl,  as 
well  as  by  his  repeated  debauches  at  Omaha 
and  his  conduct  at  home,  where  he  remained 
only  long  enough  to  be  nursed  back  by  her 
to  sobriety,  only  to  further  Indulge  his  ap- 
petites and  passions.  It  was  but  natural 
that  she  should  talk  to  her  acquaintances 
and  neighbors  of  her  situation,  and  through 
what  course  she  might  relieve  herself  from 
the  conditions  which  surrounded  her.  But 
talking  of  final  separation  from  her  husband 
and  actually  proceeding  to  obtain  such  sepa- 
ration through  a  decree  of  divorce  were  quite 
different  matters.  The  outcome  of  her  con- 
sultation with  Beeson  demonstrated  that 
when  put  to  the  test  she  was  adverse  to 
parting  from  her  husband,  and  the  record 
teems  with  circumstances  Indicating  her  af- 
fection for  the  deceased,  notwithstanding 
her  conversations  with  others,  and  no  one 
can  read  it  through  without  being  abidingly 
convinced  that,  in  order  to  induce  her  to  pro- 
cure a  divorce,  be  treated  her  with  gross 
cruelty,  indecency,  and  neglect,  and  that,  but 
for  his  influence  over  her  will,  she  would 
have  borne  all  and  never  have  authorized  an 
attorney  to  prepare  a  petition  nor  have  ap- 
plied to  the  court  for  separation. 

We  have  not  attempted  to  recite  all  the 
evidence;  only  enough  has  been  set  out  to 
indicate  the  course  pursued  in  reaching  our 
conclusion.  Every  circumstance  Is  in  accord 
therewith.  His  employment  of  counsel  to 
act  ostensibly  for  her;  his  repeated  mani- 
festation of  personal  violence  toward  her; 
his  misrepresentations  as  to  the  net  value 
of  his  property;  hla  statements  to  others 
of  what  he  proposed  to  do  and  had  done; 
his  situation  with  respect  to  the  Totenhagen 
woman ;  plaintiff's  conduct  with  reference  to 
signing  the  stipulation  and  the  conditions  of 
that  Instrument — all  point  to  the  fact  that 
he  was  bent  on  casting  her  off  for  another, 
and  that,  In  order  to  accomplish  this,  he 
coerced  her  into  procuring  a  decree  of  di- 
vorce from  him.  Their  subsequent  relations 
strongly  confirm  this  view,  for  he  loaned  out 
for  her  the  money  paid  as  alimony.  They 
often  met,  and  each  partially  arranged  to 
remember  the  other  by  will,  she  to  leave  the 
entire  remainder  in  her  property  to  him,  and 
be  one-half  or  one-fourth  of  all  he  had  to 
her ;  and  finally  he  returned  to  her  alck,  nev- 
er again  to  leave,  and  died  in  her  arms. 
Surely  a  woman  who  thus  loved  ought  not 
be  found,  on  a  record  such  as  that  before  us, 
to  have  voluntarily  demanded  a  decree  of  di- 
vorcement She  was  the  instrument  of  his 
will  in  obtaining  the  decree.    She  was  forc- 


ed to  procure  It,  and  that  de<a«e  aboold  be 
set  aside  and  held  for  naught. 

II.  We  are  next  confronted  with  the  prop- 
osition that,  as  death  has  dissolved  the  mar- 
ital relation  existing  between  the  deceased 
and  the  plaintiff,  no  inquiry  into  the  valid- 
ity of  the  decree  is  ];)ermlssible,  as  the  status 
of  the  parties  has  been  fixed,  as  plaintiff  was 
not  the  spouse  of  deceased  at  the  time  of  his 
death.  She  is  not  in  situation  to  claim  or 
take  a  wife's  dower  interest  in  his  estate. 
In  other  words,  it  is  contended  by  the  ap- 
pellee that  as  there  was  a  decree  of  divorce, 
no  matter  how  obtained,  it  may  not  be  dis- 
turbed, as  the  status  of  the  party  is  finally 
determined,  even  though  property  rights  may 
depend  thereon  and  be  found  to  have  been 
fixed  by  fraud  practiced  on  the  plaintiff. 
There  is  no  doubt  but  that  some  courts  have 
treated  decrees  of  divorce  with  the  consid- 
eration contended  for,  and  have  held  that  a 
decree,  though  the  product  of  the  grossest 
fraud,  may  be  effectual  in  depriving  wronged 
spouse  of  the  proi)erty  rights  incident  to  the 
marriage  relation.  Glvemaud  v.  Glvernaud, 
81  N.  J.  Eq.  66,  85  AtL  830;  Bay  v.  Bay,  85 
Ohio  St  417,  98  N.  E.  109;  Dwyer  t.  Nolan. 
40  Wash.  459,  82  Pac.  746,  1  I*  R.  A.  (N.  SO 
551,  and  note.  111  Am.  St  Rep.  919,  5  Ann. 
Cas.  890;  Lieber  v.  Ueber,  239  Mo.  1,  143  S. 
W.  458. 

[2-t]  But  the  clear  weight  of  authority  is 
the  other  way.  True,  to  entitle  the  wife  to 
a  dower  or  distributive  share,  there  must 
have  been  marriage,  seisin,  and  death  of  the 
husband.  During  marriage,  the  right  of  the 
wife  in  the  property  of  her  husband  is  in- 
choate, but  is  of  value  which  the  courts  will 
protect  Buzick  r.  Buzlck,  44  Iowa,  259,  24 
Am.  Rep.  740.  On  bis  death  it  becomes  per- 
fect unless  she  has,  voluntarily  or  other- 
wise, parted  with  or  forfeited  it  To  give 
her  this  right,  however,  the  marriage  must 
have  continued  until  the  time  of  deatli,  or, 
if  not  so  continuing,  must  have  been  termi- 
nated without  her  fault  or  in  a  manner  ren- 
dering it  invalid  as  against  the  wife.  A  de- 
cree of  divorce,  unassailed,  is  a  complete  bar 
to  any  claim  to  dower. 

In  McCraney  v.  McCraney,  5  Iowa,  232,  68 
Am.  Dea  702,  the  complainant  sought  to 
have  the  decree  of  divorce  set  aside  so  tax 
as  to  give  her  the  dower  interest  and  a  dis- 
tributive share  of  one-third  in  the  personal 
estate  of  her  deceased  husband,  on  the 
ground  that  the  decree  of  divorce  was  ob- 
tained by  fraud ;  and  the  court  held  that, 
as  the  petition  did  not  pray  that  the  decree 
of  divorce  be  set  aside,  the  relief  could  not 
be  granted,  for  that  it  would  be  inconsistent 
to  award  dower  and  yet  allow  the  decree  to 
stand.  At  a  prior  term  an  opinion  had  been 
delivered  by  the  majority  of  the  court  grant- 
ing the  relief  prayed,  but  on  rehearing  the 
opinion  was  withdrawn  probably  in  view  of 
the  possibility  of  reaching  a  unanimous  de- 
cision on  the  point  above  stated.  Whether 
such  a  decree  might  be  set  aside  was  left  aa 
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open  question.  TUs  point  was  raised  In 
Lawrence  v.  Nelson,  113  Iowa,  277,  85  N.  W. 
S4.  57  L.  B.  A.  683,  where,  owing  to  fraud 
in  tlie  matter  of  Jurisdiction,  a  decree  of  di- 
vorce was  set  aside  after  the  death  of  the 
successful  party  and  the  former  wife  of  the 
deceased  pensioner  held  entitled  to  dalm  a 
pension  under  the  laws  of  the  United  States. 
A  valuable  note  gathering  all  the  eases  bear- 
ing on  the  point  will  be  found  in  connection 
with  this  case  reported  In  67  L.  R.  A.  683. 
The  same  question  came  before  the  court  in 
Wood  T.  Wood,  186  Iowa,  128,  113  N.  W. 
492,  12  L.  R.  A.  (N.  S.)  891,  126  Am.  St  Rep. 
223,  and  this  case  also  will  be  found  report- 
ed, with  valuable  note  added,  in  126  Am.  St. 
Rep.  230.  See,  also,  12  L.  R.  A.  (N.  S.)  891. 
See,  also,  Whitcomb  v.  Whltoomb,  46  Iowa, 
437;  Clay-  v.  Robertson,  30  Okl.  758,  120  Pac. 
1102;  Day  v.  Nottingham,  160  Ind.  408,  66 
N.  E.  99a 

Mr.  Freeman,  by  way  of  introduction  in 
Oie  note,  in  125  Am.  St  Rep.  230,  observes 
that: 

"The  right  to  contest  the  validity  of  a  decree 
in  divorce  after  the  death  of  one  of  the  par- 
ties thereto  has  not  been  very  often  before  the 
courts,  especially  where  any  contention  was 
raised  by  counsd  as  to  the  effect  of  such  death 
upon  the  right  of  the  complaining  party  to  have 
the  decree  reviewed ;  and  in  the  absence  of 
any  such  contention,  and  where  property  rights 
were  involved,  the  courts  seem  generally  not 
to  have  considered  the  fact  that  one  of  the  par- 
ties was  dead  as  having  any  important  bearing 
in  the  right  of  the  complainant  to  obtain  re- 
lief, but  to  have  decided  the  cases  upon  the 
same  general  principles  as  those  involved  in 
an  attack  upon  any  other  final  judgment  in  a 
civil  action.  It  is,  of  course,  recognized,  in  all 
the  cases,  that  death  ends  the  marriage  rela- 
tion, and  therefore  terminates  a  suit  which  has 
no  purpose,  except  to  accomplish  that  end  (actio 
personalis  moritur  cum  persona) ;  but  accord- 
ing to  fhe  decided  weight  of  authority,  as  we 
shall  see,  when  property  rights  are  involved, 
a  decree  in  divorce,  like  any  other  final  judg- 
ment, may  be  vacated  or  set  aside  when  ob- 
tained by  fraud,  notwithstanding  the  death  of 
one  of  the  parties  thereto.  The  right  of  attack 
in  such  cases  is  not  permitted  for  the  purjpose 
of  continuing  the  controversy  touching  the  right 
of  divorce  within  itself,  but  for  the  ascertam- 
ment  of  the  correctness  of  the  decree  with  re- 
lation to  such  property  rights.  There  are  a 
few  exceptions  to  this  rule  which  will  be  duly 
noted." 

In  Wood  V.  Wood,  supra,  both  parties  were 
dead,  and  It  was  conceded  that  their  status, 
while  living,  was  no  longer  a  proper  subject 
of  judicial  inquiry,  save  as  this  might  affect 
property  rights  of  those  entitled  thereto,  and 
it  was  held  that,  to  protect  such  property 
rights,  the  decree  of  divorce  might  be  set 
aside. 

The  pioneer  case  on  the  subject  appears  to 
have  been  Johnson  v.  Ck>leman,  23  Wis.  462, 
99  Am.  Dec.  193.  The  widow  brought  an  ac- 
tion in  the  nature  of  a  bill  of  review  against 
the  personal  representatives  of  her  deceased 
husband  and  heirs  at  law  to  have  the  decree 
of  divorce  declared  void  upon  the  ground 
that  it  was  obtained  by  fraud,  and  it  was 
beld  that  the  petition  alleging  extrinsic  facts 


dehors  the  record,  whldi,  U  proven,  would 
show  that  the  decree  was  entered  without 
jurisdiction  and  through  fraud,  and  relief 
sought  might  be  granted. 

In  Brown  v.  Grove,  116  Ind.  84,  18  N.  E. 
387,  9  Am.  St  Rep.  823,  the  husband  had 
procured  the  petition  for  divorce  to  be  filed 
in  the  name  of  his  wife,  and  then  answered 
the  complainant,  the  wife  being  without 
knowledge  of  the  proceeding  for  more  than 
20  years  after  the  decree  was  granted;  and 
It  was  held  that  this  amounted  to  a  fraud  on 
the  court,  and  that  She  was  entitled  to  have 
the  decree  annulled,  although  long  after  the 
husband's  death.  See,  also,  Wlllman  v.  Will- 
man,  57  Ind.  600. 

In  Bomsta  v.  Johnson,  38  Minn.  230,  36  N. 
W.  341,  the  authority  of  the  court  to  set 
aside  decrees  of  divorce  ui)on  the  ground  of 
having  been  obtained  by  fraud  was  fully 
recognized.  To  the  same  effect  see  Rawlins 
v.  Rawlins,  18  Fla.  345 ;  Rodgers  v.  Nichols, 
15  Okl.  679,  83  Pac.  923. 

In  the  last  case  the  court  observed  that: 

"The  doctrine  that,  subsequent  to  the  death 
of  the  party  who  obtained  a  decree  of  divorce 
by  fraud,  an  action  will  lie  to  annul  the  same. 
Is  sustaiiied  by  all  the  authorities." 

In  2  NdBon  on  DlTorce  and  Separation,  i 
1054,  the  author  says: 

"A  decree  obtained  by  ttaxuX  will  be  vacated, 
although  one  of  the  divorced  parties  is  dead. 
The  same  rule  of  public  policy  that  required 
the  decree  to  be  vacated,  although  a  second 
marriage  has  taken  place,  will  require  the  same 
reliel^  although  one  of  the  parties  is  dead.  The 
proceeding  will  be  a  mere  contest  of  property, 
for,  if  the  decree  is  vacated,  the  survivor  can- 
not be  restored  to  marital  rights.  The  fact 
that  the  party  is  dead,  who  is  alleged  to  have 
procured  the  decree  by  fraud,  should  justify 
the  court  in  requiring  clear  and  satisfactory 
evidence  of  the  fraud,  for  the  dead  can'  make 
no  denials  or  explanations." 

In  Leathers  v.  Stewart  108  Me.  96,  79  Atl. 
16,  Ann.  Cas.  1913B,  366,  the  principle  Is  rec- 
ognized and  a  decree  of  divorce  on  its  face 
valid  was  set  aside  because  of  the  affidavit 
that  the  residence  of  the  wife  was  unknown 
to  the  husband  suing  for  a  divorce  and  could 
not  be  ascertained,  when  in  fact  it  might 
readily  have  been  discovered.  In  the  note 
attached  to  this  case  the  annotator  observes 
that: 

"While  it  is  a  general  •  *  •  rule  after 
the  death  of  a  party  hia  status,  while  living, 
is  no  longer  a  proper  subject  of  judicial  in- 
quiry, save  as  it  may  affect  the  property  rights 
of  his  survivors  or  heirs,  the  view  generally 
obtaining  in  reference  to  the  power  of  the  court 
to  set  aside  or  vacate  a  divorce  decree,  in  a 
direct  proceeding  instituted  after  the  death  of 
one  of  the  parties  by  the  survivor,  is  that  if 
the  property  interests  of  such  survivor  are 
affected  by  the  decree,  the  decree  itself  maj^  be 
assailed,  it  it  is  for  any  reason  void  or  voida- 
ble." 

[(]  The  questioii,  however,  is  not  an  open 
one  in  this  court,  having  been  determined  In 
the  two  cases  cited  in  accordance  with  the 
contention  of  appellant.  If  the  rule  were  oth- 
erwise than  held  therein,  the  ancient  boast 
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of  "no  wrong  without  a  remedy"  would  be 
groundless,  and  though  a  wife  be  coerced  i  or 
deceived  Into  the  procurement  of  a  decree  of 
divorce,  and  promptly  repudiated  the  fraud, 
yet  If  her  husband  died  before  this  be  done, 
by  a  suit  brought  to  set  aside  the  decree,  she 
would  be  without  remedy,  and  might  not  even 
be  recouped  the  financial  loss  consequent  on 
the  fraud.  True,  alimony  might  be  claimed, 
but  that  Is  never  awarded  as  a  matter  of 
compensation,  and,  even  If  it  were,  would  not 
be  adequate.  In  such  a  case  the  decree  is 
not  set  aside  as  affecting  status  after  death, 
but  by  way  of  undoing  what  was  fraudulent- 
ly accomplished  as  affecting  the  property 
rights  which  would  have  matured  but  for  the 
Influence  of  the  fraud  exerted  by  the  de- 
ceased. Had  the  latter  survived,  the  status 
would  have  been  restored  by  setting  aside  the 
decree  upon  finding  that  It  was  fraudulently 
obtained.  And  even  though  the  husband  may 
have  departed  this  life  an  Instant  later,  the 
surviving  wife  would  have  taken  a  distribu- 
tive share  in  his  estate.  Should  his  death  a 
few  days  sooner,  without  fault  on  her  part, 
deprive  her  utterly  of  property  rights  to 
which  she  would  have  been  entitled  had  he 
lived  these  few  days  longer?  Should  a  mere 
decree  spread  upon  the  record,  the  product 
of  frand,  be  permitted  to  deprive  her  of  an 
adequate  remedy?  Surely  not  when  by  set- 
ting the  decree  aside  and  adjudging  It  to  be 
as  of  naught,  because  of  having  been  pro- 
cured by  duress  and  fraud,  the  wife  may  be 
accorded  mutual  Justice  by  awarding  her  the 
precise  portion  of  the  deceased's  property 
she  would  have  tak«n  but  for  the  indirection 
of  the  deceased.  We  are  of  opinion,  regard- 
less of-  what  the  relief  may  be  denominated, 
that,  ui>on  proof  that  a  decree  of  divorce  has 
been  obtained  by  fraud  or  duress,  it  may  be 
set  aside  even  after  the  death  of  the  perpe- 
trator of  such  fraud  and  the  relief  awarded 
sufllclent  to  compensate  the  financial  loss 
consequent  upon  the  wrong  perpetrated. 

[7]  It  Is  contended  that  plaintiff  was  guil- 
ty of  laches,  and  for  that  reason  ought  not 
to  be  permitted  to  maintain  the  action.  The 
husband  died  April  21,  1912,  and  suit  was 
begun  September  30th  following.  This  cer- 
tainly cannot  be  regarded  as  an  unreasonable 
delay.  The  decree  of  divorce  had  been  en- 
tered October  18,  1911,  six  months  and  three 
days  prior  to  his  death.  There  is  every  rea- 
son for  prompt  action  in  repudiating  fraud 
practiced  in  such  a  case,  unless  the  party 
shall  elect  to  acquiesce  in  the  result  In  de- 
termining whether  the  delay  has  been  such 
as  to  indicate  such  acquiescence  necessarily 
depends  upon  the  circumatances  and  the  sit- 
uation of  the  parties. 

As  observed  In  I^eatbers  v.  Stewart,  108 
Me.  96,  79  Atl.  16,  Anzk.  Cas.  1913B,  366: 

"Laches  la  nsgligence  or  omiseion  seasonably 
to  assert  a  right.  It  exists  when  the  omission 
to  assert  the  right  has  continued  for  an  un- 
reasonable and  unexplained  lapse  of  time,  and 


under  circumstances  where  the  delay  has  been 
prejudicial  to  en  adverse  party,  and  when  it 
would  be  inequitable  to  enforce  the  right  lie 
circumstances  in  a  given  case  which  are  claim- 
ed to  constitute  laches  are,  of  course,  questions 
of  fact.  But  the  conclusion  whether,  upon  the 
facts,  it  would  be  inequitable  to  enforce  the 
right,  and  whether  the  claimant  is. barred  by 
laches,  involves  a  question  of  law." ' 

Mr.  Pomeroy  In  his  work  on  likinity  Juris- 
prudence, vol.  5,  I  21,  says  that  the  true  doc- 
trine concerning  laches  has  never  been  mote 
con<^ely  and  accurately  stated  than  In  the 
following  language  employed  by  the  Supreme 
Court  of  Rhode  Island : 

"Laches,  in  legal  signiflcanoe,  is  not  mere 
delay,  but  delay  that  works  a  disadvantage  to 
another.  So  long  as  parties  are  in  the  same 
condition,  it  matters  little  whether  one  {iresses 
a  right  promptly  or  slowly,  within  limits  al- 
lowed by  law;  but  when,  knowing  his  rights, 
he  takes  no  steps  to  enforce  them  until  the  con- 
dition of  the  other  party  has,  in  good  faith, 
become  so  changed  that  he  cannot  be  restored 
to  his  former  state,  if  the  right  be  then  en- 
forced, delay  becomes  inequitable  and  operates 
as  an  estoppel  against  the  assertion  of  the 
riRht"  Chase  v.  Chase,  20  R.  I.  202,  37  Atl. 
304. 

Though  the  motive  of  deceased  in  obtain- 
ing the  decree  of  divorce  was  to  enable  him 
to  marry  another,  he  had  not  done  bo.  He 
had  continued  to  drink  excessively,  but  he 
had  not  abandoned  friendly  relations  with 
the  plaintiff.  He  loaned  out  for  her  the 
amount  paid  her  as  alimony.  They  talked 
over  provisions  to  be  Inserted  in  her  will, 
leaving  everything  to  him  after  a  life  estate 
In  her  mother,  and  be  is  shown  to  have  ex- 
pressed the  purpose  of  willing  to  her  one- 
fourth  of  his  property  at  least  He  return- 
ed to  her  shortly  before  his  death  with  an- 
nouncement that  he  had  come  never  more  to 
leave,  was  cared  for,  and  died  in  her  arms. 
In  these  circumstances,  she  would  not  likely 
hasten  In  instituting  suit,  and,  as  no  one  has 
been  prejudiced  by  the  delay,  the  doctrine  of 
laches  ought  not  to  be  applied.  We  have 
discovered  no  de<d8lon  denying  rdlef,  where 
the  delay  in  instituting  suit  was  so  brief. 
Horton  v.  Stegmyer,  175  Fed.  756,  99  C.  C. 
A.  332,  20  Ann.  Cas.  1134;  McElrath  v.  Mc- 
Elrath,  120  Minn.  380,  139  N.  W.  708,  44  I* 
R.  A.  (N.  S.)  505 ;  Nicholson  v.  Nicholson,  113 
Ind.  131,  15  N.  B.  223 ;  Lleber  v.  lleber,  239 
Mo.  1,  143  S.  W.  458.  See,  contra.  Chatter- 
ton  V.  Chntterton,  231  lU.  449,  83  N.  E.  161, 
121  Am.  St  Rep.  339. 

The  action  was  timely,  and  the  plea  of 
laches  should  be  disregarded. 

[S]  III.  It  Is  argued  that,  as  the  plaintiff 
has  accepted  benefit  by  way  of  alimony  un- 
der the  decree  of  divorce,  she  is  estopped 
from  questioning  the  same  for  the  purpose  of 
establishing  right  to  his  property.  See  Mar- 
vin v.  Poster,  61  Minn.  154,  63  N.  W.  484,  52 
Am.  St  Rep.  586.  She  offered  in  the  peti- 
tion, however,  to  have  the  amount  paid  her 
as  alimony  considered  In  ascertaining  the 
share  of  property  whldi  may  be  awarded  her 
In  event  the  decree  shall  be  set  aside,  and 
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as.  In  that  erent,  sbe  would  be  entitled  to 
much  more,  there  was  no  occasion  to  return 
such  property.  If,  however,  that  relief 
should  not  be  accorded,  sbe  would  be  enti- 
tled to  retain  what  she  had  received  as  ali- 
mony. In  these  drcumstances,  as  she  would 
be  entitled  to  all  she  received  under  the  de- 
cree of  divorce,  she  is  not  estopped  by  rea- 
son of  the  receipt  or  retention  of  the  money. 
The  decree  of  divorce  should  have  been  set 
aside  and  the  plaintiff  decreed  entitled  to  the 
share  of  the  estate  (including  the  amount 
paid  as  alimony)  the  share  she  would  have 
taken  as  widow  but  for  the  divorce,  less  the 
amount  so  paid  her. 
Reversed. 

WEAVER,  GAYNOR,  and  SALINGER,  JJ., 
concur. 


STONEROOK  v.  WISNER  et  aL    (TJo.  29543.) 
(Supreme  Court  of  Iowa.    June  30,  lOlS.) 

OUABOIAN  AND  WaBD  «=>108— SaIJM— MUTU- 

Ai.  Mistake— Right  of  Pubchabeb. 

The  doctrine  of  caveat  emptor  does  not 
apply  to  sales  by  guardians  under  order  of  the 
court,  and  where  a  guardian  selling  a  lot  as  an 
entirety  under  older  of  court  and  the  purchaser 
did  not  know  that  it  was  subject  to  an  ease- 
ment not  disclosed  in  the  reeoms  as  shown  by 
an  abstract,  the  purchnser  was  entitled  to  an 
abatement  in  the  price  because  of  the  incnm- 
brance,by  the  easement. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  D^f.  H  360,  395-398;  Dec,  EMg. 
«=>108.) 

Appeal  from  District  Court,  Hardin  Coun- 
ty ;   C.  G.  Lee,  Judge. 

Action  in  equity  for  abatement  in  purchase 
price  of  a  certain  town  lot  Demurrer  to 
petition  sustained,  and  plaintiff  af  peals.  Re- 
versed 

See,  also.  130  N.  W.  120. 

F.  M.  Williama,  of  Iowa  Falls,  for  appel- 
lant G.  A.  Rogers  and  George  W.  Ward, 
both  at  Eldora,  for  appellees. 

IiADD,  J.  Briefly  stated  the  petition 
makes  n  case  as  fallows:  That  in  August, 
1804,  the  guardian  of  Lois  J.  Wisner,  a  mi- 
nor, undertook  to  sell  to  the  plaintiff  the  east 
%  at  lot  8  in  block  24  in  the  town  of  Iowa 
Fans,  Iowa;  that  plaintiff  made  such  pur- 
cbase  for  the  purpose  of  Improving  the  same 
by  erecting  thereon  a  permanent  business 
bnUdlng  to  cover  its  entire  length  of  132 
feet;  tliat  said  guardian,  claiming  his  ward 
to  be  the  owner  of  aU  said  property,  obtained 
an  order  of  court  authorizing  him  to  sell 
tbe  same,  and  plaintiff,  l>elievlng  and  relying 
thereon,  made  tbe  imrchaae  at  the  agreed 
price  of  .$4,800,  and  proceeded  to  expend 
money  in  considerable  sums  in  exeayating 
tbe  basement  story  and  constructlug  the 
foundations  of  the  new  building,  when  it  was 
discovered  that  12  feet  of  the  rear  end  of 
said  lot  had  been  appropriated  by  or  dedicat- 
ed to  the  public  as  an  a^ey  or  public  way, 


and  that  the  deed  made  by  said  goardiau' con- 
veyed to  phiintiff  the  UUe  to  but  120  feet  in 
depth  instead  of  132  feet  It  is  further  al- 
leged that  the  guardian  and  plaintiff  entered 
into  said  contract  of  purchase  under  a  mu- 
tual mistake  as  to  the  title  of  the  ward  in 
said  property ;  that  neither  of  them  knew  or 
believed  that  any  part  of  said  lot  had  been 
acquired  by  the  public,  and  entered  Into  the 
agreement  of  sale  and  the  subsequent  convey- 
ance in  good  faith,  believing  that  the  grantor 
was  conveying  and  the  grantee  receiving  the 
absolute  title  to  the  very  property  therein  de- 
scribed. It  is  further  alleged  that  said  mis- 
take was  not  discovered  until  the  work  of 
constructing  the  building  had  progressed  to 
a  considerable  extent,  putting  plaintiff  to 
much  trouble  and  expense  in  changing  his 
building  plans,  and  that  under  the  circum- 
stances it  was  impracticable  to  put  all  par- 
ties in  statu  quo  by  a  rescission  of  the  pur- 
(dkase.  He  avers  that  the  lot  as  actually  ac- 
quired by  him  was  worth  at  least  $1,200  less 
than  it  would  liave  been  had  he  been  given 
title  to  its  entire  area;  that  as  a  matter  of 
fact  $4(X}  of  the  agreed  purchase  price  is 
still  unpaid,  and  he  asks  the  court  to  decree 
an  abatement  from  the  purchase  price  pro- 
portionate to  the  loss  in  the  area  of  said 
lot,  and  that  tbe  same  be  applied  in  satis- 
faction or  cancellation  of  the  UB{>aid  balance 
of  aaid  price  as  of  the  date  of  such  sale. 
The  demurrer  denies  the  sufficiency  of  the 
petition  to  state  a  cause  of  action,  because 
it  appears  that  said  conveyaiM^  was  made 
by  tbe  guardian  of  a  minor  under  leave  and 
order  of  court;  that  the  rule  of  caveat  emptor 
applies  to  purchasei;  so  made  and  neither  law 
nor  equity  affords  him  any  remedy  for  loss 
or  damage  so  sustained.  Tbe  demurrer  was 
sustained,  and  plaintiff  electing  to  stand  up- 
on his  petition  it  was  ordered  dismissed  and 
he  appeals. 

Tbe  ruling  of  the  trial  court  evidently  pro- 
ceeded on  the  theory  that  the  doctrine  of 
caveat  emptor  should  be  applied.  That  doc- 
trine was  applied  in  Hotzinger  y.  Edwards, 
51  Iowa,  383,  IN.  W.  600,  where  the  pur- 
chase was  under  an  execution  and  there  was 
a  prior  Judgment  lien  which  the  purclmser 
failed  to  discharge,  the  court  holding  that, 
iiaving  taken  his  chances  in  buying,  tbe  pur- 
chaser was  not  entitled  to  relief.  In  Hale 
V.  Marquette,  68  Iowa,  376,  28  N.  W.  647, 
the#  jadministrator  sold  certain  land,  the 
plaintiff  being  tbe  purchaser,  and  it  was 
claimed  that  certain  necessary  parties  were 
not  given  notice  .of  the  proceedings  and  that 
therein  there  was  a  breach  of  the .  condition 
in  the  deed,  that  the  administrator  "do  cove- 
nant *  •  •  that  in  conducting  said  sale 
I  have  compUed  with  all  the  requirements  of 
the  law  and  of  the  said  court"  It  was  there 
conceded  that  tbe  doctrine  of  caveat  emptor 
applies  in  the  absence  of  fraud,  and  the 
breach  of  the  covenant  was  relied  on.  The 
court  held  that  the  administrator  was  witta- 
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out  power  to  bind  tbe  estate  by  any  eore- 
nants  In  a  deed;  that  he  might  only  Bell 
such  title  as  the  deceased  debtor  bad.  In 
Bitter  T.  Henahaw,  7  Iowa,  97,  a  lot  was  sold 
under  execution,  and  upon  it  being  ahown 
that  a  mortgage  constituting  a  prior  lien  had 
been  foreclosed  and  the  lot  sold  thereunder, 
plaintiff  acquired  no  title  whatever  nndeir 
the  sale.  It  was  set  aside,  the  court  saying: 
"The  doctrine  of  caveat  emptor,  has  its  legltl- 
mate  force  in  precluding  any  idea  of  a  warranty 
by  the  defendant  in  execution,  or  by  the  sheriff; 
but  in  all  the  numerons  cases,  it  is  not  viewed 
as  having  an  application  to  bar  the  creditor  or 
the  purchaser  from  his  appropriate  relief." 

Relief  In  event  of  a  purchase  at  sherUTs 
sale  of  real  estate  on  which  the  Judgment  la 
not  a  lien  at  the  time  of  the  levy,  unknown 
to  the  purchaser,  is  provided  for  In  section 
4034  of  the  Code.  See,  also,  Rosenberger  v. 
Hawker,  127  Iowa,  521,  103  N.  W.  781. 

In  Crawford  v.  Foreman,  127  Iowa,  661, 
103  N.  W.  1000,  the  court  held  the  doctrine  of 
caveat  emptor  applicable  where  the  purchas- 
er made  his  bid  with  full  knowledge  of  the 
facta  In  no  case  in  this  state  has  the  doc- 
trine been  extended  to  guardian  sales; 
though,  without  much  consideration  as  to 
whether  applicable,  it  has  been  applied  in 
other  states  in  cases  too  numerous  for  cita- 
tion. This  has  been  on  the  theory  that  the 
officer  tenders  for  sale  the  title  only  which 
his  ward  has  to  dispose  of,  and  that  the  pur- 
chaser must  ascertain  for  himself  what  this 
is.  Another  reason  has  also  been  given,  and 
It  is,  that  from  the  nature  of  the  transaction 
there  is  no  one  to  indemnify  the  purchaser 
lor  any  loss  he  may  sustain.  The  Monte 
AUegre,  9  Wheat.  616,  6  U  Ed.  174. 

Ordinarily  the  doctrine  Is  applicable  only 
where  there  has  been  a  mistake,  for  if  this 
were  not  true  there  would  not  likely  have 
been  a  sale,  and  it  Is  a  little  dlfDcult  to  un- 
derstand how  there  could  have  been  a  mutual 
mistake,  such  as  alleged  In  the  petition  here- 
in, when  neither  party  had  any  knowledge  of 
the  existence  of  the  easement,  and  the  con- 
tract contained  no  reference  thereto  and  was 
not  intended  to  have  done  so.  As  indicated 
in  Rltter  v.  Hensbaw,  supra,  there  is  ample 
reason  for  not  permitting  the  guardian  to 
bind  his  ward  with  any  covenant  in  the  con- 
veyance or  elsewhere,  but  there  is  every  rea- 
son for  Insisting  that  the  guardian  In  repre- 
senting his  ward  act  honestly  with  those  with 
whom  be  deals,  and  that  he  convey  precisely 
what  be  undertakes  to  sell,  and  that  if  he 
shall  fail  or  neglect  to  do  so  that  the  court 
shall  see  to  it  that  no  advantage  be  taken 
thereof.  In  New  York  the  rule  of  caveat 
emptor  is  not  applied  to  judicial  sales;  the 
purchaser  having  the  right  to  demand  a 
marketable  title  free  from  reasonable  doubt 
as  to  Its  validity.  There  he  bids  on  the  as- 
surance that  there  is  no  undisclosed  defect 
in  the  title,  and,  of  course,  the  consideration 
naturaUy  Is  regulated  by  this  Implied  condi- 
tion. Grouter  v.  Crouter,  183  N.  Y.  55,  30  N. 
E;  7fi&  See  note  to  Peake  v.  Bemwick,  33  L. 
R.  A.  (ti.  S.)  409.     The  same  rule  seems  to 


obtain  in  Maine.  Dresser  v.  Eronberg,  108 
Me.  423,  81  AO.  487,  36  L.  R.  A.  (N.  S.)  1218, 
Ann.  Cas.  1913B,  642. 

There  is  a  conflict  of  authority  as  to 
whether  the  doctrine  applies  to  sales  under 
decrees  in  equity,  but  the  great  weight  of 
authority  is  to  the  efTect,  as  stated  by  Mr. 
Freeman  in  his  note  to  Bums  ▼.  Hamilton's 
Heirs,  70  Am.  Dec.  670,  674,  that: 

"In  equity  sales  the  purchaser  is  entitled  to 
receive  a  title  free  from  equities  and  incam- 
brances  of  which  he  had  no  notice,  and  if  by 
the  sale  he  will  not  receive  such  a  title,  he  will 
not,  upon  his  making  objection,  be  compelled  to 
complete  his  purchase,  but  will  be  released 
therefrom,  unless  title  can  be  made  good,  or  oth- 
er just  relief  awarded." 

See  cases  collected  in  note  to  Peake  t. 
Remwick,  33  L.  R.  A.  (N.  S.)  400;  Hunting  v. 
Walter,  33  Md.  60;  Bolivar  v.  Zelgler,  0  S.  C. 
287.  Contra,  McManus  v.  Keith,  49  lU.  388; 
Owsley  V.  Heirs  of  Smith,  14  Mo.  153. 

It  seems  that  the  doctrine  is  not  extended 
to  mistake  in  the  quantity  of  land  where 
sold  by  the  acre,  even  though  strictly  applied 
to  defects  in  title.  Singleton  v.  Castleman, 
67  W.  Va.  407,  68  S.  E.  S4,  28  li.  R.  A.  (N.  S.) 
393.  There  is  a  decided  tendency  in  the  de- 
cisions to  avoid  conclusions  in  the  hard  ap- 
plication of  the  doctrine  in  the  early  cases, 
and  to  apply  where  possible  the  more  just 
principles  which  obtain  in  sales  under  de- 
crees in  equity.  The  reason  ordinarily  stat- 
ed for  not  applying  the  doctrine  In  equity 
sales  is  that  the  court  In  a  sense  Is  the  seller 
and  controls  the  sale  up  to  the  very  time  the 
conveyance  Is  confirmed.  See  Boorum  v. 
Tucker,  61  N.  J.  Eq.  135,  26  Atl.  456.  See, 
also,  cases  collected  in  notes  to  Mount  v. 
Brown,  69  Am.  Dec.  862,  368,  and  Bums  v. 
Hamilton,  70  Am.  Dec.  670,  574.  The  court 
in  ordering  a  sale  of  land  by  the  guardian 
exercises  complete  control  over  its  officer  In 
making  the  sale,  in  determining  the  terms, 
and  the  matter  of  its  confirmation,  and  the 
reasons  for  declaring  the  doctrine  of  caveat 
emptor  not  applicable  to  sales  under  equity 
decrees  are  precisely  as  persuasive  when  ap- 
plied to  guardian  sales  under  the  orders  of 
court  A  sale  under  partition  proceedings  Is 
but  a  mode  by  which  the  parties  themselves, 
through  a  statutory  method,  proceed  to  dis- 
pose of  property  for  division  of  the  proceeds 
among  themselves,  and  this  being  so  the 
purchaser  has  the  same  equity  against  be- 
ing compelled  to  go  on  with  his  purchase  as 
if  the  purchase  tiad  been  made  by  the  par- 
ties outside  of  court,  and  for  this  reason  if 
the  purchaser  discovers  the  defect  in  time  to 
save  himself,  is  not  without  remedy.  Smith 
V.  Brittaln,  88  N.  C.  347,  42  Am.  Dec.  175; 
McMichael  v.  McMlcbael,  61  8.  a  066,  29  S. 
B.  403.  In  Bolivar  v.  Zelgler,  •  S.  C.  287, 
It  Is  said  that: 

"Although  the  sale  In  this  case  wag  made  by 
the  sheriff,  yet  it  was  not  a  compulsory  sale,  un- 
der process  of  execution,  where  the  rule  of  cav- 
eat emptor  does  apply,  but  a.sale  for  partition, 
at  the  instance  of  the  parties,  and  must  be  gov- 
erned by  the  same  principles  as  applied  to  such 


Digitized  by 


Coogle 


Ivn.) 


DE  OASTBLLO  v.  OZTT  07  OEDAB  BAFZSS 


858 


■ales  when  made  by  the  oommiMioner  in  aq- 
uity." 

The  gnardian  represents  the  interest  of  the 
Individual  ward.  The  application  for  the 
sale  of  land  Is  for  the  interest  and  adrantage 
of  snch  individual,  and  the  court  can  prop- 
erly direct  a  sale  for  no  other  purpose;  and 
In  so  doing  and  fixing  the  terms  It  exercises 
complete  control  over  its  officer,  and  the  sale, 
after  made,  may  be  rejected  by  the  court,  or 
confirmed,  at  its  election.  It  seems  to  be  as 
completely  under  the  control  of  the  court  as 
sales  under  decrees  in  equity,  and  precisely 
the  same  reasons  obtain  for  not  applying 
thereto  the  doctrine  of  caveat  emptor.  It 
may  be  that  Caveat  emptor  applies  to  sales 
under  execution,  and  possibly  to  those  by  an 
administrator,  on  the  ground  also  that  there 
is  no  one  to  indemnify  the  purchaser  for  any 
loss  be  may  have  sustained;  but  this  is  not 
trae  with  reference  to  the  sale  of  land  own- 
ed by  one  under  guardianship.  In  the  latter 
case  there  Is  always  some  one  who  in  good 
conscience  should  Indemnify  the  purchaser, 
wh«>  the  sale  is  made  under  such  circum- 
stances as  shall  indicate  that  the  purchase 
price,  in  whole  or  in  part,  has  been  received 
for  something  sold  which  did  not  belong  to 
the  ward.  If  It  can  be  said  that  in  such  a 
case  the  ward,  through  his  guardian,  should 
be  relieved  from  restitution  when  demanded, 
wben  under  like  circumstances  an  adult 
would  be  required  to  return  the  purchase 
money  or  a  pro  rata  share  thereof,  we  have 
failed  to  discover  the  reason  therefor.  While 
the  guardian  should  not  be  held  to  warrant 
the  title  of  land  sold  in  behalf  of  his  ward, 
be  should  be  required  by  the  court,  in  the  in- 
terest of  common  honesty,  to  convey  to  the 
purchaser  what  in  behalf  of  the  ward  he  un- 
dertakes to  sell,  and  on  failure  to  do  so 
should  be  compelled  to  make  proper  repara- 
tion. Here,  according  to  the  allegations  of 
the  petition,  the  lot  was  Qold  as  an  entirety, 
the  easement  was  alike  unknown  to  the 
guardian  and  to  the.  purchaser,  and  neither 
negotiated  with  reference  thereto.  It  was 
not  disclosed  in  the  records  of  which  the  ab- 
stract was  an  exemplification,  and  to  per- 
mit the  ward  to  profit  by  the  sale  of  the  12 
feet  which  had  previously  been  appropriated 
as  an  easement  would  be  inconsistent  with 
fair  dealing  and  encourage  dishonesty  on  the 
part  of  the  ward.  In  a  sense,  the  court,  as 
under  decrees  in  equity,  is  the  seller  and 
should  see  to  it  that  the  purchaser  receives 
precisely  what  its  officer,  the  guardian,  has 
bargained,  especially  when  the  defect  has 
been  discovered  before  the  sale  has  been  con- 
firmed, or,  as  in  this  case,  before  the  entire 
purchase  price  has  been  paid.  In  our  opin- 
ion the  doctrine  of  caveat  emptor  should  not 
be  extended  to  salea  by  guardians  imder  the 
order  of  court,  and  on  that  ground  the  de- 
murrer should  have  been  overruled. 

The  decree  of  the  district  court  is  reversed. 
All  the  Justices  concur. 


DB  GASTBLIiO  et  aL  v.  CITT  OF  CEDAB 
RAPIDS  et  al.     (No.  29744.) 

(Supreme  Court  of  Iowa.    June  24,  1915.) 

1.  Dedioation  «=3l4— Public  as  Gbantez. 

To  make  a  dedication  for  a  highway  ef- 
fectual, there  need  be  no  distinct  grantee  or 
corporate  body  in  ezlstence  at  the  time  of  the 
dedication  to  whom  it  is  made  and  by  whom 
accepted;  since  dedication  requires  no  specific 
grantee,  but  involves  merely  tne  idea  of  giving 
to  the  public  for  public  use  a  certain  right  or 
easement  in  land  for  a  specific  public  purpose. 

[£d.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |i  8;   Dec.  Dig.  «=9l4.] 

2.  Ehinxnt  Domain  ^=»69— Coupensatior. 

Private  property  cannot  be  taken  for  pub- 
lic use  without  first  making  or  providing  for 
compensation. 

[Kd.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  $1  171-179;  Dec.  Dig.  <8s> 
69.] 

3.  DeOICATION  4=S>1— ESSBNTIAia— iNKBZmON 

— Accbftaucb. 

While  compensation  is  not  an  essential 
element  of  a  valid  dedication  of  laud  or  an  in- 
terest therein  to  public  use,  nevertheless  it  must 
be  clearly  shown  that  the  owuer  parted  with 
all  right  and  control  over  the  land  mconsistent 
with  the  purpose  of  the  dedication ;  the  man- 
ner of  dedication  not  being  material,  and  pos- 
sibly lying  in  parol,  except  that.it  must  have 
been  accepted  by  the  public  to  consdtute  a  com- 
plete dedication. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  {|  8,  10-12 ;   Dec.  Dig.  <8!=»1.] 

4.  Dedication  ^5>53— Intebesx  Dedicated. 

A  dedicntion  of  land  to  a  public  use  does 
not  necessarily  involve  a  parting  with  the  fee, 
but  ^ves  a  right  to  the  use  of  the  land  by  the 
public,  free  of  interference  from  the  dedicator, 
who  is  estopped  to  set  up  any  claim  to  the  land 
inconsistent  with  the  spednc  use  to  which  it 
was  dedicated. 

[Ed.  Note.— For  other  cases,  gee  Dedication, 
Cent  Dig.  g  96;   Dec.  Dig.  «=a53.] 

5.  Dedioation  ^=»1— Ci.A8SBa— Express- Im- 

PUBD. 

Common-law  dedications  are  divided  into 
two  classes,  express  and  implied,  it  being  neces- 
sary in  both  that  there  be  a  surrender  of  the 
land  by  the  owner  to  the  public  use;  an  ex- 
press dedication  being  evidenced  by  a  positive 
declaration  to  that  effect;  an  implied  dedica- 
tion, by  some  act  or  course  of  conduct  on  the 
part  of  the  dedicator  from  which  a  reasonable 
inference  of  his  intention  to  dedicate  may  be 
drawn. 

[Kd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §S  8,  10-12 ;  Dec.  Dig.  «=»1.] 

6.  Deuioation  «=»1— Intbrt— Act  E^etectu- 
atiho. 

Not  only  must  the  intention  on  the  part 
of  the  owner  exist  to  get  aside  the  land  or  some 
interest  therein  to  the  use  of  the  public  to  have 
a  valid  dedication,  but  also  there  must  be  an 
actual  setting  aside  of  the  physical  property 
to  the  public  use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  §S  8,  10-12 ;  Dec.  Dig.  «s>l.] 

7.  Dedication  ®=>34— Pbesent  Intent— Fo- 
tube  Acceptance. 

While  the  intention  to  dedicate  land,  to 
be  effectual,  must  be  in  prtesenti,  and  there 
must  be  an  actual  present  parting  with  the  use 
of  the  property  to  the  public,  manifested  by 
some  unequivocal  act,  nevertheless  the  acccpt- 
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ance  by  the  public,  or  the  actual  devotion  to 
public  use,  may  be  in  futuro. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  i  67;    Dec.  Dig.  <S=>S4.] 

8.  Dedication   ®=353— Extent— Evidencb. 

The  extent  of  the  interest  in  land  dedicat- 
ed to  public  use,  its  character  and  scope,  depend 
on  the  intention  of  the  dedicator  as  manifested 
in  the  dedication  itself,  and  must  be  gathered 
from  all  the  facts  and  circumstances  surround- 
ing the  situation. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Gent.  Dig.  f  96;    Dec.  Dig.  <3=353.] 

9.  Dedication  ^=»41— Iuflied  Acceftance. 

The  acceptance  of  the  dedication  of  land 
or  an  interest  therein  to  public  use,  which,  to 
be  effectual,  must  be  accepted  by  the  public, 
may  rest  in  presumption,  as  when  the  thing 
dedicated  is  of  such  a  nature  that  it  is  so  clear- 
ly beneficial  to  the  puhlic  that  an  acceptance 
may  legitimately  be  presumed. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  §S  80,  82;   Dec.  Dig.  <8=>41.] 

10.  Dedication  ^=»53— Pabtiai.  Public  Ubb 
— ^Effect. 

Whether  land  or  an  interest  therein  was 
dedicated  exclusively  to  the  public  use,  the  fact 
that  private  rights  are  involved  In  such  use 
does  not  destroy  the  dedication,  nor  entitle 
the  dedicator  to  disturb  the  public  use  by  the 
exercise  of  his  private  rights  in  the  dedicated 
property. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §  96;   Dec  Dig.  <8=»53.] 

11.  Dedication  ®=93i— Acceptance  bt  City. 
A  rity  is  not  bound  to  accept  land  express- 
ly dedicated  to  it  for  public  use. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {§  64,  65;   Dec.  Dig.  <8=>31.] 

12.  Dedication  i3=»44:— Suiticibnct  or  Evi- 
dence. 

In  an  action  to  enjoin  a  city  from  opening 
a  street  over  land  owned  by  the  plaintiff,  evi- 
dence held  insufficient  to  establish  a  dedication 
of  such  land  to  public  use  as  a  highway  by  the 
plaintiff. 

[Ed.  Note,— For  other  cases,  see  Dedication, 
Cent  Dig.  f§  85-87;   Dec.  Dig.  «=»44.] 

Appeal  from  District  Court,  Linn  County; 
Mile  P.  Smith,  Judge. 

Action  to  enjoin  the  defendant  city  from 
opening  up  a  street  over  land  owned  by  the 
plaintiffs.  The  city's  claim  is  based  on  an 
alleged  dedication  of  the  strip  in  contro- 
versy to  public  use.  Decree  below  for  the 
defendants.    Plaintiffs  appeal.    Reversed. 

B.  L.  Wick,  Geo.  F.  Buresb,  and  M.  P. 
Cahill,  all  of  Cedar  Rapids,  for  appellants. 
Wm.  Chamberlain  and  C.  F.  Luberger,  both 
of  Cedar  Rapids,  for  appellees. 

6AYNOR,  J.  This  Is  an  action  In  equity 
brought  to  enjoin  the  defendant  from  grad- 
ing a  certain  piece  of  ground  claimed  by  the 
defendant  to  be  an  extension  of  Sixteenth 
street  The  plaintiff  claims  to  be  the  owner 
of  the  land,  and  has  contracted  to  sell  the 
same  to  the  other  plaintiff  Norton. 

The  contention  of  the  defendant  is  that, 
prior  to  the  defendant's  entering  upon  this 
land,  for  the  purpose  of  opening  the  street, 
the  plaintiff  had  dedicated  a  strip  35  feet 
wide,  along  the  west  line  of  her  land,  extend- 


ing from  Eighth  avenue  south  about  60  feet 
Sixteenth  street  runs  north  and  south. 
Eighth  avenue  runs  east  and  west  Six- 
teenth street  north  of  Eighth  avenue  has 
been  opened  and  used  to  its  full  width — 70 
feet  South  of  Eighth  avenue,  and  in  a  line 
with  Sixteenth  street,  and  in  a  line  with  the 
east  side  of  North  Sixteenth  street,  is  the 
land  in  controversy.  The  owners  of  the  land 
south  of  Eighth  avenue,  and  west  of  the  land 
In  controversy,  have  dedicated  35  feet  to  the 
use  of  the  public  for  a  street.  The  defend- 
ant is  now  seeking  to  open  Sixteenth  street 
south  of  Eighth  avenue  to  the  full  width  of 
70  feet,  thus  seeking  to  appropriate  35  feet 
off  the  west  end  of  plaintifTs  land.  Plaln- 
tUTs  land  is  immediately  south  of  EUghth 
avenue,  and  east  of  Sixteenth  street  extend- 
ed, together  with  the  portion  now  in  C(m- 
troversy.  We  submit  a  plat  herewith  which 
shows  the  location  of  the  locus  in  quo. 


Mt.  VERNON  RoAO 

The  controversy  here  can  be  presented 
without  a  statement  of  the  issues  made  by 
the  parties  in  the  pleadings.  The  plea  of  the 
defendant  is  that  the  ground  in  controversy 
was  dedicated  by  the  plaintiff  and  accepted 
by  the  public  as  a  street;  that  this  dedica- 
tion was  orally  made,  and  was  made  about 
the  SOth  day  of  March,  1904. 

[1]  Dedication   is   distinguishable  from   a 


CssFor  other  caaei  lee  ume  topic  and  KBY-NUMBBR  in  all  Key-Numberod  Dl«esU  and  IndexM 


Digitized  by 


Coogle 


Iowa) 


DB  0A8TELIX>  t.  OTtY  6V  CEDAR  RAPIDS 


85K 


grant.  In  that  It  requlree,  to  malcd  It  effectual, 
no  specific  grantee  in  esse  at  the  time  of  the 
dedication.  It  Involves  the  idea  of  a  giving 
to  the  pnbllc  for  public  use  a  certain  right 
or  easement  In  land  for  a  specific  public  pur- 
pose. A  dedication  Is  a  devotion  to  public 
use  of  land,  or  an  easement  In  it.  To  make  It 
efTectnal,  It  Is  not  necessary  that  It  appear 
that  there  be  a  distinct  grantee,  or  a  cor- 
porate body  In  existence  at  the  time  of  the 
dedication,  to  whom  the  dedication  is  made, 
and  by  whom  it  may  be  accepted.  It  in- 
volves an  act  by  the  owner,  from  which  it  Is 
made  to  appear  that  he  has  set  aside  a  por- 
tion of  his  land  to  the  use  of  the  public  for  a 
public  purpose. 

[2,  3]  Private  property  cannot  be  taken  for 
public  use  without  first  making  or  providing 
for  compensation.  The  party  may,  however, 
give  his  land,  or  an  interest  in  it,  to  the  pub- 
lic use.  Before,  however,  it  can  be  held  that 
be  has  done  so,  it  must  be  clearly  shown  by 
some  unequivocal  evidence  that  he  has  part- 
ed with  all  right  and  control  over  the  land 
Inconsistent  with  the  purpose  to  which  he 
has  devoted  it.  The  manner  In  which  the 
dedication  Is  made  Is  not  a  material  matter. 
Unlike  ottier  Interests  in  land,  it  may  be 
shown  by  parol.  The  Intent  to  dedicate,  and 
tbe  dedication  and  acceptance  by  the  public, 
or  by  tbe  party  to  whom  dedication  Is  made, 
are  essential  to  constitute  a  completed  dedi- 
cation. 

[4]  The  dedication  of  land  to  a  public  use 
does  not  neoes£arlly  involve  a  parting  with 
the  fee.  It  involves,  rather,  a  right  to  the 
use  of  the  land  against  interference  from  the 
dedicator.  After  a  c<Hnplete  dedication  and 
acceptance,  the  one  making  the  dedication  is 
thereafter  estopped  to  make  any  claim  to 
tbe  land  Inconsistent  with  the  use  to  which 
he  has  formally  and  solemnly  devoted  it. 

[S]  In  Hurley  v.  City  of  West  St  Paul,  83 
Minn.  401,  86  N.  W.  427,  it  is  said,  in  sub- 
stance, that  common-law  dedications  are  di- 
vided into  two  cla&ses — expressed  and  im- 
plied. In  either,  however,  it  Is  necessary  and 
essential  that  there  be  a  surrender  or  an 
appropriation  of  the  land  by  the  owner  to 
tbe  public  use.  An  express  dedication  is  evi- 
denced by  some  expUclt  or  positive  declara- 
tion, or  manifestation  of  intent  to  surrender 
the  land ;  an  implied  dedication  by  some  act 
or  course  of  conduct  on  the  i>art  of  the  owner 
from  which  a  reasonable  Inference  of  Intent 
may  be  drawn.  Intent  to  dedicate  is  lndls>- 
pensable,  and  without  the  intent  shown  in 
some  way  there  can  be  no  valid  dedication. 

[I]  Intent  to  dedicate,  however,  is  not  suffi- 
cient. While  the  quo  anlmo  must  exist  to 
make  the  dedication,  to  devote  the  land  to 
tbe  public  use,  to  give  it  or  grant  it  to  the 
public  use,  yet  there  must  be  actual  setting 
aside  of  tbe  physical  property  to  the  pub- 
lic use,  accompanied  by  an  intent  that  it  be 
so  used. 

[7]  A  dedication,  to  be  effectual,  must  be 
in  prsesentl.   There  must  be  a  present  actual 


parting  with  the  use  of  the  property  to  the 
public,  manifested  by  some  unequivocal  act 
indicating  clearly  an  Intent  to  so  devote  it 
However,  it  is  not  necessary  that  it  be  put 
to  tbe  particular  public  use  immediately  up- 
on the  dedication.  This  may  follow  at  some 
future  time.  While  the  dedication  must  be 
ta  prsesentl,  the  acceptance  or  devotion  to 
public  use  may  be  in  future. 

[8]  The  extent  of  the  dedication,  its  char- 
acter and  scope,  depend,  of  course,  upon  the 
Intention  of  the  dedicator,  as  manifested  In 
the  act  of  dedication,  and  is  to  be  gathered 
from  all  the  facts  and  circumstances  that  at- 
tend the  situation. 

In  O'Malley  v.  Lumber  Cb.,  141  Iowa,  186, 
11»  N.  W.  601,  It  is  said: 

"A  hisbway  may  be  dedicated  by  paioL  with- 
out deed  or  other  written  evidence  thereof, 
•  ♦  *  but  it  is  a  cardinal  principle  of  the 
law  on  this  subject  that  the  Intent  to  dedicate 
mnst  clearly  appear,  and  the  acts  and  circum- 
stances relied  ou  to  prove  such  Intent  must  be 
unequivocal  and  convincing." 

[t,  II]  While  we  have  said  there  must  be 
an  acceptance  of  the  thing  dedicated  In  order 
to  make  the  dedication  complete,  this  ac- 
ceptance may  be  implied  sometimes,  where 
the  thing  dedicated  is  of  such  a  character 
th<lt  the  use  to  which  it  is  dedicated  is  so 
clearly  beneficial  to  those  to  whom  the  dedi- 
cation is  made  that  the  law  will  presume  an 
acceptance  and  it  sometimes  happens  that 
the  thing  dedicated  Is  of  sudi  a  nature  that 
it  cannot  be  devoted  exclusively  to  the  public 
use ;  BO  it  becomes  necessary,  in  considering 
the  question  of  dedication  and  the  use  to 
which  it  was  dedicated,  that  we  consider  tbe 
thing  dedicated  and  the  pnbllc  use  to  which 
It  Is  to  be  put  after  the  dedication  is  com- 
plete. But,  whether  it  be  devoted  exclusive- 
ly to  the  public  use  by  the  dedication,  the 
fact  that  private  rights  are  Involved  in  the 
use  does  not  destroy  the  dedication,  nor  en- 
title the  dedicator  to  disturb  the  use  by 
those  to  whom  it  was  dedicated  for  the  pur- 
poses intended. 

[11]  A  dty  la  not  bound  to  accept  land, 
though  expressly  dedicated  to  It  for  public 
use.  Its  rights  In  tbe  land  and  the  use  or  its 
duty  to  the  public  arise  only  when  it  has  ac- 
cepted the  dedication,  or  has  done  some  act 
which  unequivocally  shows  an  Intent  to  as- 
sume jurisdiction  over  the  thing  dedicated. 
There  is  a  difference  between  an  offer  to  ded- 
icate and  an  actual  dedication.  An  offer  to 
dedicate  does  not  become  complete  until  there 
is  an  actual  acceptance  by  those  to  whom  the 
offer  is  made. 

In  Holdane  v.  Cold  Spring,  21  N.  Y.  477,  It 
is  said: 

"The  owner's  acts  and  declarations  should 
be  deliberate,  unequivocal,  and  decisive,  man- 
ifesting a  positive  and  unmistakable  intention 
to  permanently  abandon  his  proi)erty  to  the 
specific  public  use.  If  they  be  equivocal,  or  do 
not  clearly  and  plainly  indicate  the  intention 
to  permanently  abandon  the  property  to  the 
use  of  tbe  public,  they  are  insufficient  to  es- 
tablish a  cose  of  dedication." 
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In  Lownadale  r.  Portland,  1  Or.  406,  Fed. 
Cas.  No.  8,679,  the  Supreme  Court'  of-  that 
state  said: 

"The  burden  of  ^roof  rests  on  the  defendant 
to  show  a  dedication.  It  must  be  clear  and 
satisfactory.  *  *  *  The  security  and  cer- 
tainty of  the  title  to  real  estate  are  among  the 
most  important  objects  of  the  laws  of  any  civi- 
lized community.  Around  it  the  law  has  thrown 
certain  solemnities  and  formalitieSr  so  that  the 
fact  may  be  known  and  read  of  all  men.  What 
a  man  once  hai  he  is  not  presumed  to  have  part- 
ed with,  bat  the  fact  must  be  shown  beyond 
conjecture.  And  although,  in  the  case  of  streets 
and  public  grounds  in  towns,  from  the  nature 
of  the  case  a  dedication  may  be  shown  by  acts 
resting  in  parol,  they  must  be  of  such  a  public 
and  deliberate  character  as  makes  them  general- 
ly known,  and  not  of  a  doubtful  intent ' 

It  Is  essential  to  constitnte  a  dedication 
that  the  donor  should  Intend  to  set  apart  the 
land  for  the  use  of  the  public.  There  can  be 
no  dedication  unless  there  is  a  present  intent 
to  appropriate  the  land  to  public  use.  See  El- 
liott on  Roads  and  Streets,  92;  2  Dillon  on 
Municipal  Corporations,  636.  With  these 
well-settled  propositions  of  law  In  mind,  we 
proceed  to  thei  consideration  of  the  facts 
shown  by  the  evidence  on  which  the  rights 
of  these  parties  must  stand. 

[1 2]  It  appears  that  plaintiff  was  the  own- 
er of  a  certain  strip  of  land  south  of  the 
land  In  controversy,  and  abutting  on  what 
would  be  Sixteenth  street  if  extended  south; 
that,  while  she  was  the  owner  of  this  land, 
the  title  was  In  her  husband.  In  1907  she 
conveyed  this  land  to  one  Mrs.  Clsne,  and  In- 
cluded In  the  conveyance  the  35  feet  which  it 
la  now  contended  by  the  defendant  was  by 
her  dedicated  to  the  public.  It  appears  that 
tbe  sale  was  made  by  one  Mally,  a  brother  of 
the  plaintiff  Mrs.  De  Castello,  who  claimed 
to  be  acting  for  the  plaintiff.  It  appears  that 
no  reservation  was  made  In  the  deed  of  any 
strip  of  land  for  a  street.  Mally  claims, 
however,  that  at  the  time  he  sold  to  Mrs. 
Clsne  he  told  her  that  Sixteenth  street  would 
be  extended,  and  that  35  feet  off  the  west  end- 
of  the  lot  conveyed  would  be  used  for  a  street. 
He  does  not  claim  that  he  was  authorized  to 
make  this  statement  by  Mrs-  De  Castello,  nor 
l8  It  claimed  that  the  plaintiff  knew  at  the 
time  that  such  a  statement  waui  made.  The 
title,  however,  was  In  her  husband,  and 
Mally  claims  that  her  husband  was  present 
at  the  time  these  statements  were  made. 
This  is  denied  by  the  husband. 

It  appears  that  after  this  conveyance  was 
made  to  Mrs.  Clsne  this  land  was  used  the 
same  as  before;  that  fences  were  built  along 
the  west  end  up  to  the  original  line ;  that  no 
act  was  done  after  that  Indicating  any  Inten- 
tion on  the  part  of  Mrs.  Clsne  to  devote  the 
land  to  public  use.  It  would  rather  seem 
from  the  testimony  that  she,  at  least,  did  not 
consider  that  the  public  had  any  right  In  it. 
Mrs.  Clsne  continued  to  occupy  the  land  con- 
veyed to  her.  Including  this  strip  on  the 
west  It  appears  that  subsequently  the  Inter- 
vener Mally  purchased  this  property  from 
Mrs.  Clsne,  and  he  and  the  other  Intervener 


B.  F.  Youtzey  are  now  the  owners  of  it;  that 
tbey  purchased  it  with  full  knowledge  of  the 
true  situation  as  to  the  land  in  controversy. 
They  knew  when  theyi  purchased  it  that 
plaintiff  had  refused  to  give  a  street  over 
this  35  feet  in  controversy.  The  reaaon  Mat 
iy  purchased  it  back,  as  be  says,  was  that  he 
found  out  De  Castellos  woold  not  give  this 
land  for  a  street,  so  he  traded  a  house  and 
lot  to  Mr6.  Oisue  for  the  lot  to  redeem  hla 
word.  •  . 

The  evidence  discloses  that  nothing  wa« 
ever  said  by  the  De  Castellos  touching  a  dis- 
position on  their  part  to  dedicate  the  land 
after  the  conveyance  to  Mrs.  Clsne;  In  fact, 
the  record  is  very  barren  of  any  suggestion 
of  statements  made  by  either  of  the  De  Cas- 
tellos. All  that  was  said  was  said  touching 
the  86  feet  on  the  west  end  of  the  land  deed- 
ed to  Mr&  Clsne,  and  this  was  said  by  Mal- 
ly, who  is  now  the  owner«  If  said  at  alL 
Nor  does  there  anything  appear,  except 
suggestions  made  In  the  evidence  by  Mally, 
that  there  was  any  talk  of  dedicating  any  por- 
tion of  the  land  north  of  that  conveyed  to 
Mrs.  Clsne.  It  appears  that  there  was  never 
anything  done  to  cany  out  any  dedication.  In 
the  way  of  clearing  the  ground  for  use  as  a 
street,  or  in  the  building  of  aldewalks;  nor 
Is  there  any  Indication  of  any  nee  by  the 
public  of  this  land.  Whatever  road  there 
was  across  this  35  feet  in  ccntroversy  was 
there  for  the  use  oil  the  occupants  of  the 
house  conveyed  to  the  Clsnes  alone.  It  does 
not  appear  clearly  that  the  plaintiff  ever  said 
anything  publicly  that  she  would  dedicate 
this  35  feet  or  had  dedicated  it  It  appears 
that  at  the  time  this  dedication  Is  claimed  to 
have  taken  place  Eighth  avenue  was  open 
to  the  west,  but  not  to  the  east;  that 
subsequently  E<ighth  ayenne  was  extended. 
Plaintiff  then  purchased  the  strip  of  land 
lying  north  of  her  land  and  between  that 
and  Eighth  avenue,  and  shortly  after  ob- 
taining this  strip  a  permanent  sidev^alk  was 
built  on  Eighth  avenue  along  the  south 
side,  the  length  of  her  property,  aud  across 
the  north  end  of  the  land  now  claimed 
to  have  been  dedicated  to  the  public,  and 
goes  to  the  west  edge  of  the  35  feet  In  con- 
troversy. It  appears  that  at  the  time  this 
property  was  sold  by  Mrs.  De  Castello  to  her 
coplalntlff,  Norton,  there  was  a  wire  fence 
on  the  west  end  running  north  and  south ; 
that  there  was  a  row  of  raspberry  trees  oa 
the  west  end  of  this  35-foot  strip.  It  ap- 
pears that  there  had  been  a  wire  fence  and 
trees  on  the  west  end  of  this  land  in  con- 
troversy, up  to  a  very  short  time  before  this 
action  was  commenced.  It  does  not  appear 
that  there  bad  been  any  travel  over  this 
strip  by  the  public  at  any  time.  The  evi- 
dence shows  that  there  was  a  fence  <mi  the 
west  side  of  this  strip  running  notth  to 
Eighth  avenue;  that  the  first  teace  put  there 
was  a  five-board  fence;  finally,  that  fence 
was  taken  down,  and  a  barb  wire  fence  put 
in;    that  most  ef  this  barb  wire  fence  was 
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tbere  at  the  time  this  action  was  commenc- 
ed; that  part  of  this  35  feet  has  been  used  by 
the  De  Castellos  as  a  lawn  and  garden  dur- 
ing all  the  time. 

The  witnesses  who  testified  to  what  was 
said  by  Mally  at  the  time  this  property  was 
sold  to  Clsne  say  that  Mally  did  not  say  how 
wide  the  street  wonid  be  extending  north 
from  the  property  deeded  to  Cisne.  The 
most  that  can  be  claimed  is  that  at  the  time 
Mrs.  Clsne  bought  this  property  35  feet  was 
measured  in  front  of  her  property  with  a 
▼lew  to  locating  the  house  back  far  enough 
80  that  it  woold  not  be  interfered  with  in 
the  event  a  street  was  opened  in  front. 

Malty  testtfled: 

"When  I  sold  De  Castellos  the  bouse.  Six- 
teenth street  was  laid  out  north  from  Eighth 
avenue.  We  concluded  that  the  street  would 
be  open  to  Mt.  Vernon  Avenue  south,  and  we 
said :   'We  will  allow  35  feet  for  a  street.'    We 

?int  the  house  far  enough  back  to  allow  for  a 
font  lawn  and  also  to  plant  trees  there,  and 
pat  In  a  sidewalk,  so  that,  if  tiiey  lowered  the 
grade  upon  the  street,  the  house  would  be  In 
a  proper  place,  and  we  planted  the  trees  back 
because  we  knew  that  when  the  street  was 
opened  up  it  would  have  to  be  graded,  and,  con- 
sequently, the  trees  were  planted  on  the  lot  line 
»■>  not  to  disturb  them  after  the  city  had  graded 
the  street  and  put  down  the  walk.  At  the 
time  I  sold  to  Mrs.  Cisne  there  was  no  street, 
only  a  partial  street,  west  of  my  lot" 

He  further  says  that  be  told  Mrs.  Cisne 
that  he  would  give  her  a  deed  to  the  whole 
lot,  but  that  she  was  to  understand  that 
when  the  street  was  opened  up  that  it  be- 
longed to  the  city. 

Whether  or  not  tbia  piece  of  land  was 
dedicated  by  the  De  Castellos  to  public  use 
at  the  time  of  the  making  of  the  deed  to  Mrs. 
Clsne  depends  entirely  upon  the  testimony  of 
Mally  and  Mrs.  Clsne,  and  their  testimony  is 
absolutely  contradicted  by  the  testimony  of 
both  Mr&  De  Castello  and  her  hnsband,  both 
as  to  what  was  said  by  Mrs.  Clsne  at  the 
time  and  as  to  the  authority  assumed  by 
Malley  In  making  this  statement. 

We  do  not  understand,  from  the  record, 
that  Mally  claims  that  any  authority  was 
given  to  him  to  dedicate  any  portion  of  this 
land  as  a  public  street  The  dedication  seems 
to  rest  upon  the  thought  that  he  was  the 
agent  of  Mrs.  De  Castello,  or  her  husband, 
in  nuiking  the  sale  to  Mrs.  Cisne,  and  that, 
as  agent,  he  spoke  for  and  in  their  behalf, 
and  assumed  that  the  representations  made 
by  him  were  binding  on  Mrs.  De  Castello,  the 
real  owner.  Whether  or  not,  as  agent  for 
the  sale  of  this  particular  strip  of  land  to 
Mrs.  Cisne,  his  authority  extended  so  far  as 
to  bind  her  by  representations  made  to  Mrs. 
Cisne  touching  the  giving  of  the  land  in  front 
of  this  land  conveyed  as  a  street,  we  need 
not  inquire.  There  is  no  evidence  of  any  au- 
thority on  his  part  to  bind  her  by  any  agree- 
ment to  extend  the  street  north  of  the  land 
conveyed.  Both  Mr.  and  Mrs.  De  Castello 
testified  that  Mally  was  not  authorized  to 
make  any  representations  to  Mrs.  Clsne  that 
tbey  were  going  to  give  the  land  in  contro- 


versy as  a  street    Mrs.  De  Castello  furthec 
tesUfled: 

"I  never  told  any  one  that  I  had,  or  was  will* 
ins  to  give  this  property  for  a  street,  and  never 
authorized  my  brother,  as  my  agent,  to  make 
such  representations." 

Lewis  Zlka  testified  that  he  was  commis- 
sioner of  streets  and  public  Improvements; 
that  he  ordered  the  grading  done  on  South 
Sixteenth  street;  that  the  strip  of  land  In 
controversy  had  never  been  used  up  to  last 
May ;  that  he  heard  a  year  ago  that  this  85 
feet  in  controversy  had  been  dedicated,  and 
he  said  that  the  city  had  never  accepted  it; 
that  he  was  asked  to  open  up  the  street; 
that  be  examined  it  and  found  there  was 
nothing  beyond  this  lot,  and  it  would  not  be 
worth  while  opening  It ;  that  Mally  then  in- 
formed him  that  the  city  could  have  this 
piece  of  ground  at  any  time  it  wanted  it; 
that  be  never  heard  from  Mrs.  De  Castello 
with  reference  to  it. 

We  have  not  set  out  the  testimony  of  Mally 
and  Mrs.  Cisne,  for  the  reason  that  It  Is  ab- 
solutely denied  by  the  De  Castellos,  and  toe 
the  further  reason  that  the  subsequent  con- 
duct of  the  parties  Is  Inconsistent  with  their 
claims.  Their  testimony,  as  it  appears  In 
this  record,  is  very  fragmentary,  and  by  It  a 
dedication  Is  sought  to  be  established  upon 
a  most  uncertain  foundation,  the  memory  of 
what  was  said  by  parties  to  a  transaction 
dating  many  years  before  they  were  called 
to  testify  to  It,  and  concerning  a  matter 
about  which  no  controversy  appears  to  have 
been  had  since  the  alleged  statements  were 
claimed  to  have  been  made.  The  memory  of 
Mally  is  quickened  into  sensibility  by  an  im- 
mediate int^'est  In  the  subject-matter  of  his 
testimony,  but  this  interest  does  not  make 
it  any  more  reliable  as  a  basis  for  ascer- 
taining a  tact  Testimony  as  to  verbal  dec- 
larations, or  statements  made  a  long  time 
prior,  is  the  most  uncertain  and  unsatis- 
factory basis  for  ascertaining  the  truth.  The 
change  of  a  word,  the  different  phrasing  of  a 
sentence,  may  give  it  an  entirely  different 
meaning  from  what  was  intended  by  the  par- 
ties. With  nothing  but  the  memory  of  these 
witnesses  as  a  basis  on  which  to  rest  a  find- 
ing as  to  what  was  said  and  done  by  these 
De  Castellos  touching  this  matter,  we  do  not 
find  that  certainty  which  the  law  requires 
when  private  property  is  to  be  taken  for  a 
public  use  without  compensation.  Usually, 
when  parties  have  deliberately  done  an  act, 
or  pledged  themselves  to  an  act,  their  subse- 
quent conduct  Is  not  inconsistent  with  their 
mental  attitude. 

A  careful  reading  of  this  record  satisfies 
us  that  neither  the  Intervener  Mally  nor  the 
defendant  have  been  misled  by  any  act  of 
these  parties  plaintiff  to  their  prejudice ;  nor 
have  they  put  themselves  In  any  xwsltlon  te 
Invoke  an  estoppel  against  the  plaintiff.  If 
the  city  desires  a  street,  there  is  a  plain, 
speedy,  and  adequate  method  open  to  the 
city  by  which  it  may  secure  this  land  for  a 
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public  use,  bnt,  upon  this  record,  we  cannot 
say  that  they  have  acquired  any  right  In  this 
property  for  use  as  a  public  highway. 

We  think,  under  this  record,  the  cause 
should  be,  and  Is,  reversed. 

Reversed. 

DEBMER,  C.  J.,  and  LADD  and  SALING- 
ER, JJ.,  concur. 


CIVIL  SERVICE  COMMISSION  OF   CITY 

OF  DETROIT  v.  BNGEL,  aty  Con- 

troUer.     (No.  279.) 

(Supreme  Court  of  Michigan.     June  30,  1915.) 

MtTNICIPAI,   COKPOBATIONS  4=»133— AUTHOBI- 

TT— Civil  Sebvice. 

The  recorder's  court  of  Detroit,  establish- 
ed by  Pub.  Acts  1857,  No.  55.  Loc.  Acta  1883, 
No.  326,  and  Loc.  Acts  1893,  No.  408,  found  in 
the  Detroit  City  Charter  of  1904,  has  jurisdic- 
tion of  all  prosecutions  for  crimes  committed 
within  the  corporate  limits  of  the  city  of  Detroit 
not  cognizable  by  the  police  court  or  justices 
of  the  peace,  and  may  issue  all  writs  and  pro- 
cess and  do  all  acts  which  the  circuit  courts 
may  in  like  cases  issue  and  do.  Section  7  au- 
thorizes the  recorder  to  appoint  a  clerk  and  two 
deputy  clerks.  Section  9  prescribes  the  duty 
of  such  clerk.  The  city  of  Detroit,  pursuant 
to  Pub.  Acts  1913,  No.  5,  amended  Us  charter 
so  as  to  place  employes  under  civil  service  rules, 
which  amendment  cUd  not  exempt  clerks  of  the 
recorder's  courts.  Held,  that  the  recorder's 
court,  while  established  by  local  statute,  is  one 
of  general  jurisdiction,  and  hence,  as  the  elec- 
tors of  the  city  of  Detroit  cannot  interfere  with 
the  state  law  on  the  subject,  civil  service  pro- 
visions are  inapplicable  to  the  clerks  of  such 
court 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  <S=9l33.] 

Appeal  from  Circuit  Court,  V^ayne  County, 
In  Chancery;  Alfred  J.  Murphy,  Philip T.  Van 
Zlle,  and  Patrick  J.  M.  Hally,  Judges. 

BIH  by  the  Civil  Service  Commission  of  the 
City  of  Detroit  against  George  Bngel,  City 
Controller.  From  a  Judgment  for  defendant, 
complainant  appeals.    Affirmed. 

The  recorder's  court  of  Detroit  Is  estab- 
lished by  the  city  charter.  Act  No.  55,  Pub- 
lic Acta  of  1857 ;  Act  No.  326,  Local  Acts  of 
1883;  Act  No.  408,  Local  Acts  of  1893;  sec- 
tion 280  et  seq.,  Charter  of  Detroit,  Compila- 
tion of  1904.     Section  7  of  the  act  provides: 

"There  shall  be  a  clerk  and  two  deputy  clerks 
of  said  court,  who  shall  be  appointed  by  the 
recorder,  and  a  memorandum  of  such  appoint- 
ments shall  be  entered  upon  the  records  of 
said  court.  Such  clerk  and  deputy  clerks  shall 
hold  their  respective  offices  for  the  term  of  six 
years  from  and  after  January  sixteenth,  eight- 
een hundred  and  ninety-four,  and  until  their 
successors  are  duly  appointed  and  qualified. 
The  common  council  of  said  city  shall  have  the 
power,  and  it  shall  be  their  duty  whenever  the 
business  of  the  court  so  requires,  to  provide 
by  ordinance  for  additional  deputy  clerks  and 
assistants.  They  shall  prescribe  in  said  ordi- 
nance the  terms  of  office,  compensation  and 
amount  of  bond  required  of  such  additional  dep- 
uty clerks  and  assistants.  The  recorder  shall 
appoint  the  additional  clerks  and  assistants 
authorized  by  said  ordinance  in  the  same  man- 
ner as  is  provided  for  the  appointment  of  the 
clerk.     The  recorder  shall  have  power  at  any 


time  to  remove  such  clerk,  deputy  clerks,  and 
assistants  for  incompetence  or  serious  neglect 
in  the  performance  of  their  duties;  and  in  case 
of  such  removal  or  of  a  vacancy  in  the  said 
office  by  the  death  of  said  derk,  deputy  clerks, 
or  assistants  or  otherwise,  the  said  recorder 
shall  fill  the  unexpired  term  by  a  new  appoint- 
ment." 

Section  9  provides: 

"It  shall  be  the  duty  of  said  clerk  to  keep  a 
true  record  of  the  proceedings  of  said  court,  in 
the  proper  books  to  be  provided  therefor;  to 
enter  and  record  all  orders,  decrees  and  judg- 
ments, and  file  and  safely  keep  all  books  and 
papers  belonging  to  or  pertaining  to  said  court. 
He  shall  sign  and  seal  all  writs  and  process 
issuing  from  said  court,  and  shall  have  power 
generally  to  administer  oaths  and  take  affida- 
vits and  acknowledgments,  and  to  do  all  acts 
authorized  by  law  to  be  done  by  clerks  of  cir- 
cuit courts  of  this  state,  so  far  as  the  same 
may  be  applicable.  He  shall  receive  all  fines 
and  costs  imposed  by  said  court,  and  withixt 
a  reasonable  time  pay  the  same  to  the  county 
treasurer  of  Wayne  county,  and  take  a  receipt 
therefor,  except  such  fines  and  costs  as  may  be 
imposed  for  violation  of  city  ordinances,  which 
shall  be  received  by  the  city  attorney  and  by 
him  paid  to  the  city  treasurer.  He  shall  re- 
ceive a  salary  of  three  thousand  dollars  per 
annum,  which  shall  be  payable  out  of  the  treas- 
ury of  said  city." 

Deputy  clerks  are  given  the  power  of  the 
clerk,  and  a  salary  voted  by  the  common 
council.    The  jurisdiction  of  the  court  la: 

"The  said  recorder's  court  shall  have  original 
and  exclusive  jurisdiction  of  all  prosecutions 
and  proceedings  in  behalf  of  the  people  of  this 
state,  for  crimes,  misdemeanors,  and  offenses 
arising  under  the  laws  of  this  state,  and  com- 
mitted within  the  corporate  limits  of  the  city 
of  Detroit,  except  in  cases  cognizable  by  the 
police  court  of  the  city  of  Detroit,  or  by  the 
justices  of  the  peace  of  said  city,  and  shall 
have  power  to  issue  all  lawful  writs  and  pro- 
cess, and  to  do  all  lawful  acts  which  may  be 
necessary  and  proper  to  carry  into  complete 
effect  the  powers  and  jurisdiction  given  by  this 
act,  and  especially  to  issue  all  writs  and  pro- 
cess, and  to  do  all  acts  which  the  circuit  courts 
of  this  state,  within  their  respective  jurisdictions 
may,  in  like  cases,  issue  and  do  by  the  laws  of 
this  state:  Provided,  That  this  section  shall 
not  be  construed  to  prevent  the  grand  jury  for 
the  county  of  Wayne  from  inquiring  into  and 
presenting  indictments,  as  heretofore,  for  crimes 
and  offenses  committed  within  the  limits  of 
said  city.    •    •    ♦ 

"Said  recorder's  court  shall  have  exclusive 
cognizance  of  all  prosecutions  for  offenses  aris- 
ing under  this  act,  or  any  ordinance  or  regula- 
tion of  the  common  council." 

The  city,  pursuant  to  Act  No.  6,  Public 
Acts  of  1913,  amended  Its  charter  so  as  to 
provide  for  a  civil  service  commission  and 
for  civil  service,  specifying  that: 

"The  following  shall  not  be  affected  as  to 
their  election,  selection  or  appointment  by  the 
rules  made  by  said  commission,  viz. :  Offi- 
cers elected  by  the  people,  or  who  are  by  stat- 
ute required  to  be  appointed  by  the  mayor  or 
by  the  common  council  on  the  nomination  of 
the  mayor;  inspectors  and  clerks  of  election; 
the  one  deputy,  secretary  or  assistant  of  any 
of  the  departments  or  commissions,  who  In  case 
of  a  vacancy  in  an  office  or  inability  of  the 
chief  of  the  department  or  commission  to  per- 
form his  duties,  would  be  entitled  to  perform 
the  duties  of  the  office  until  the  vacancy  is 
filled   or   the   inability    removed;    the   mayor's 
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secretary  and  Btenocrapber.  Excepting,  as 
above  provided,  all  officers,  clerks  and  subordi- 
nates  of  all  offices,  departments  and  commis- 
sions of  said  city,  whether  now  existing  or 
hereafter  created,  shall  be  selected  and  appoint- 
ed as  herein  provided,  but  the  officers,  clerks 
and  other  employes  in  the  service  of  said  city, 
when  this  amendment  shall  take  effect,  nnless 
removed  for  cause,  shall  be  entitled  to  retain 
their  positions  except  as  herein  otherwise  pro- 
vided. They  shall  not  be  transferred  or  pro- 
moted, however,  without  first  passing  a  non- 
competitive examination  provided  by  said  com- 
mission." 

Thereal^er  one  Leo  Kwidzinski  was,  witb- 
out  the  Indorsement  of  the  commission,  ap- 
pointed by  tbe  court  to  a  clerical  position, 
and  the  civil  service  commission  filed  a  bill 
In  the  circuit  court  for  the  county  of  Wayne, 
in  chancery,  for  the  purpose  of  enjoining  the 
city  controller  from  paying  the  appointee  his 
salary.  There  was  an  answer,  and  a  hearing 
on  bill  and  answer  before  three  of  the  judges 
of  the  court,  who  agreed  to  an  order  deny- 
ing the  writ  of  injunction. 

The  complainant,  appellant  contends: 

"(1)  That  as  the  recorder's  court  is  a  part 
of  the  city  charter,  the  electws  of  the  city  of 
Detroit  have  the  right,  under  section  21  of  ar- 
ticle S  of  the  Constitution,  to  amend  that  part 
of  the  charter  establishing  said  court;   and 

"(2)  That  the  recorders  court  is  a  "munici- 
pal department,'  within  the  meaning  of  section 
4  (p)  of  Act  No.  5  of  the  PubUc  Acts  of  1913, 
and  that  therefore  the  electors  of  the  city  of 
T)etPoit  have  the  right  to  amend  that  part  of 
the  city  charter  establishing  said  court." 

On  the  other  hand.  It  is  contended  that  in 
the  discharge  of  its  most  important  func- 
tions the  recorder's  court  Is  a  state  govern- 
mental agency,  a  part  of  the  judicial  depart- 
ment of  the  state  government,  which  could 
not  be  created,  with  the  same  jurisdiction,  by 
action  of  the  electors  of  the  dty  of  Detroit, 
but  by  the  Legislature  only;  that  if  one  part 
of  the  legislative  enactment  in  this  behalf 
may  be  amended  by  the  electors  of  the  city, 
any  and  every  part  of  It  may  be  thus  amend- 
ed ;  that  the  court  having  been  established 
by  the  Legislature,  with  power  to  appoint  its 
clerks,  the  power  cannot  be  abridged  by  the 
action  of  the  electors  of  the  city;  that  the 
electors  of  the  city  have  power  only  to  leg- 
islate upon  matters  of  purely  local  concern. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAY,  KUHN,  STONE,  OSTRANDER, 
BIRD,  MOORB,  and  STEERB,  JJ. 

Robert  T.  Speed,  of  Detroit,  for  appellant. 
Bicliard  I.  Lawson,  of  Detroit,  for  appel- 
lee. William  F.  Connolly,  Recorder,  in  pra 
per. 

OSTRANDER,  J.  (after  staUng  the  facts 
as  above).  It  is  conceivable  that  the  selec- 
ti<»  of  a  derk  or  a  deputy  clerk  by  the  re- 
corder would  not  be  greatly  interfered  with 
if  be  was  obliged  to  choose  from  a  number 
at  persons  approved  by  the  civil  service  com- 
mission ;  Indeed,  it  might  occur  that  the  per- 
son   whose   appointment   is    now    contested 


would  be,  upon  application,  so  approved. 
The  power  of  appointment  would  not  be  talc- 
en'  away,  although  the  selection  would  be 
made  from  a  more  or  less  limited  number  of 
persons.  But  I  think  the  point  presented 
for  decision  cannot  l>e  disposed  of  upon  this 
view  of  the  matter.  It  would  seem  that  the 
recorder  has,  or  has  not,  an  unqualified  pow- 
er to  appoint,  with  a  qualified  power  to  re- 
move, the  clerk  and  his  deputies,  and,  if  the 
power  to  appoint  is  not  qualified,  it  ought 
so  to  be  declared. 

The  recorder's  court  is  a  court  established 
by  the  Legislature,  although  its  creation  is 
evidenced  by  the  charter  of  the  city,  which  is 
a  local  law.  It  is  a  court  of  record,  with 
jurisdiction  to  try  persons  accused  of  crimes 
committed  within  the  city.  The  execution 
of  the  criminal  laws  of  the  state  is  a  matter 
of  state  concern,  and  in  this  respect  the 
court  possesses  a  jurisdiction  which  the  elec- 
tors of  the  city  cannot  confer.  Power  to 
amend  the  charter  the  electors  have,  but  not 
power  to  Interfere  with  the  jurisdiction  of 
this  court,  in  so  far  as  it  relates  to  matters 
of  state  concern.  It  follows,  logically,  tliat 
the  electors  may  not,  by  amendment  of  the 
charter,  interfere  with  the  incidental  pow- 
ers possessed  by  the  recorder  in  exercising 
the  jurisdiction  which  the  court  possesses, 
such  as  the  appointment  of  necessary  clerks 
of  the  court. 

The  decree  of  the  court  below  is  afiSrmed, 
but  without  costs  of  this  appeal  to  either 
party. 


SYMONS  BROS.  &  CO.  et  al.  v.  BRINK  et  aL 
(No.  271.) 

(Supreme  Court  of  Michigan.     June  14,  1915.) 

1.  Fbauduuent  Convbtances  <Ss»47— SAua 
IN  Bulk  Act  —  Fobeclosubb  of  Chattel 

MOBTGAGE— "VOLUNTABY    SALE,    TBANSFEB, 

OB  Assignuent." 

A  foreclosure  of  a  valid  chattel  mortgage, 
although  it  results  in  a  sale  of  the  property  to 
realize  the  indebtedness  secured,  is  not  a  "volun- 
tary sale,  transfer,  or  assignment"  within  the 
Sales  in  Bulk  Act  (Pub.  Acts  1905,  No.  223), 
requiring  notice  to  the  creditors  of  the  vendor 
of  sales  in  bulk  out  of  the  usual  course  of  the 
vendor's  business. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent.  Dig.  {  34;  Dec  Dig.  $=> 
47.] 

2.  Fraudulent  Conveyances  ^=»259— Sales 
IN  Bulk  Act— Pleading — Fobeclosube  or 
Chattel  Mobtoage. 

That  a  transfer  of  a  stock  of  goods  is  made 
to  a  chattel  mortgagee  is  not  sufficient  to  show 
that  the  transfer  was  not  within  the  Sales  in 
Bulk  Act  (Pub.  Acte  1905,  No.  223),  requiring 
notice  to  the  creditors  of  a  vendor  of  all  sales, 
transfers,  or  assignments  in  bulk  and  out  of  the 
usual  course  of  the  vendor's  business  so  that  a 
complaint  of  creditors,  invoking  the  act  and  set- 
ting up  that  a  transfer  was  made  of  all  the 
goods  of  a  chattel  mortgagor,  but  not  disclosing 
the  value  of  the  goods,  was  not  demurrable, 
since  value  of  the  stock  might  have  been  greater 
than  the  mortgage  debt,  which  would  present  a 
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MM  entitling  the  creditors  to  equitable  inter* 
ference. 

lEd.  Note.— For  other  cases,  lee  Fraudulent 
Conv^anceg,  Cent  Dig.  S|  756,  7B7,  764-766» 
769,  770;    Dec.  Dig.  <S=>259.] 

Appeal  from  Circuit  Court,  Crawford 
County,  In  Chancery ;   Nelson  Sharpe,  Judge, 

Action  by  Symons  Bros.  &  Co.  and  others 
against  BoUa  W.  Brlnl^  and  Marius  Han- 
son. From  a  decree  sustaining  a  demurrer 
to  and  dismissing  complainants'  bill,  they 
appeal.     Reversed. 

Argued  before  BROOKE,  0.  J.,  and  Mc- 
ALVAY,  KUHN,  MOORE,  STONE,  OS- 
XBANDER,  BIRD,  and  STEEBE,  JJ. 

L.  G.  BecliWith  and  Gilbert  W,  Hand, 
twth  of  Bay  City  (Oscar  W.  Baker,  of  Bay 
City,  of  counsel),  for  appellants.  George  Li 
Alexander,  of  Grayling,  for  appellee  Hanson. 

STEERE,  J.  This  is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Crawford  coun- 
ty, in  chancery,  sustaining  a  demurrer  to, 
and  dismissing  complainants'  bill  filed  to 
obtain  a  temporary  Injunction,  restraining 
defendants  from  disposing  of  or  Incumbering 
a  certain  stock  of  groceries  and  fixtures, 
for  the  appointment  of  a  receiver  to  take 
<Aarge  of  said  property,  under  Act  223,  Pub. 
Acts  1905,  and  for  an  Bccounting. 

Briefly  stated,  it  appears  from  the  alle- 
gations in  said  bill  that  complainants  are 
mercantile  organizations  located  In  business 
at  Bay  City  and  Saginaw.  Defendants  re- 
side at  Grayling,  Mich.,  where  defendant 
Brink  was  engaged  in  the  retail  grocery  busi- 
ness. On  November  22,  1910,  Brink  gave  a 
mortgage  to  defendant  Hanson  on  the  for- 
mer's stock  of  goods  and  fixtures.  In  the  sum 
of  $2,134.29,  said  mortgage  being  put  on  rec- 
ord In  the  office  of  the  city  clerk  at  Grayling 
on  March  23,  1911,  an  aifldavit  renewing  the 
same  being  filed  on  October  16,  1912,  stating 
that  there  yet  remained  due  upon  said  mort- 
gage the  sum  of  $2,084.29.  A  second  affidavit 
of  renewal  was  filed  on  November  4,  1914, 
stating  the  amount  yet  due  upon  said  mort- 
gage to  be  $2,0&1.59;  that  between  November 
1,  1913,  and  November  4,  1914,  complainants 
sold  various  bills  of  merchandise  to  defend- 
ant Brink,  out  of  which  accounts  arose  for 
deferred  payments  which  were  due  and  i>ay- 
able  from  Brink  to  said  complainants  prior 
to  November  4,  1914,  wherefore  it  Is  charged 
that  said  chattel  mortgage  Is  void  as  to  com- 
plainants. As  ground  for  equitable  relief 
said  bill  thereupon  further  alleges: 

"(7)  That  on,  to  wit,  November  11,  1914,  said 
Rolls  W.  Brink  transferred  all  of  his  said  stock 
of  groceries  and  the  fixtures  pertaining  thereto 
to  said  Marius  Hanson,  otherwise  than  in  the 
ordinary  course  of  trade  and  in  the  regular  and 
usual  transaction  of  his  said  business,  and  in 
violation  of  all  of  the  provisions  of  Act  223 
of  the  Public  Acts  of  19w,  known  as  the  'Sales 
in  Bulk   Act.' 

"(8)  That  the  aforesaid  transfer  to  said  Mari- 
os Hanson  of  said  property  constitutes  a  fraud 
upon  your  orators.     That  said  transfer  to  said 


Marius  Hanson  by  said  Rolls  W.  Brink  is  ab- 
solutely void  as  to  your  orators,  owing  to  the 
provisions  of  said  Act  223  of  the  Public  Acts  of 
1905,  and  that  your  orators  are  entitled  to 
reach  said  property  so  transferred  to  said  Marius 
Hanson  and  apply  it  upon  tbelr  said  claims. 

"(9)  That  by  virtue  of  the  provisions  of  said 
Act  223  of  the  Public  Acts  of  1905,  the  said 
Marius  Hanson  has  l>eeome  a  receiver  of  said 
stock  of  merchandise  and  fixtures  pertaining 
thereto,  and  is  accountable  to  your  orators  for 
all  of  the  goods,  wares,  merchandise,  and  fix- 
tures that  have  come  into  his  possession  by  vir- 
tue of  such  transfer. 

"(10)  That  said  Marius  Hanson  is  threatening 
to  sell  and  dispose  of  said  stock  of  merchandise 
and  said  fixtures,  and  is  about  to  do  so,  to  in- 
nocent third  parties,  and  if  such  sale  and  trans- 
fer by  said  Marius  Hanson  is  permitted  to  oc- 
cur, the  rights  of  your  orators  in  said  property 
will  be  jeopardized  and  entirely  lost." 

Complainants  filed  this  bill,  claiming  the 
benefits  of  said  Act  223,  Pub.  Acts  of  1905. 
making  application  for  an  injunction  and  a 
receiver,  subsequently  filing  a  supplemental 
bill  praying  for  an  accounting;  but  a  stipu- 
lation was  entered  into  between  the  parties, 
by  which  the  claim  for  a  receivership  was 
waived,  it  being  agreed,  however,  that  com- 
plainants waived  none  of  th^r  rights  In 
this  suit  thereby,  nor  any  claim  which  they 
might  have  against  defendant  Hanson  on  ac- 
count of  his  having  taken  possession  of  the 
property  in  question.  Hanson  thereupon  de- 
murred to  complainants'  bl)I,  on  various 
grounds,  the  principal  questions  urged  In  his 
counsel's  brief  being  that  Brink's  Indebted- 
ness to  complainants,  created  between  the 
time  when  the  first  affidavit  of  renewal  had 
expired  and  the  second  was  filed,  did  not 
have  priority  over  said  mortgage;  that  Han- 
son, in  taking  possession  under  and  foreclos- 
ing his  chattel  mortgage,  was  not  required  to 
comply  with  the  so-called  "Bulk  Sale"  Act  of 
1905,  and  that  any  rights  complainants  might 
have  are  enforceable  under  appropriate  legal 
proceedings  In  an  action  at  law.  As  a  foun- 
dation for  defendants'  chief  argument  It  Is 
assumed  that  Hanson  was  proceeding  to 
foreclose  his  chattel  mortgage,  and  took  pos- 
session of  the  property  for  that  purpose  un- 
der authority  of  the  mortgage,  which  the  bill 
does  not  allege  and  complainants'  counsel  re- 
fuse to  concede,  saying: 

"This  is  an  allegation  of  fact,  and  will  sus- 
tain proof  that  the  groceries  and  fixtures  were 
voluntarily  turned  over,  or  that  Mr.  Brink  per- 
mitted Mr.  Hanson  to  peaceably  take  posses- 
sion." 

The -bill,  on  the  contrary,  distinctly  al- 
leges, not  that  Hanson  demanded  and  took 
possession  for  foreclosure  purposes,  but  that 
Brink  transferred  all  of  his  stock  of  grocer- 
ies and  fixtures  to  bim  otherwise  than  in 
the  ordinary  course  of  trade,  etc.,  In  viola- 
tion of  the  Sales  In  Bulk  Act  and  in  fraud 
of  complainants'  rights.  So  far  as  shown  by 
the  bill,  the  stock  of  goods  might  have  been 
worth  several  times  the  amount  secured  by 
the  chattel  mortgage  and  bought  outright.  In 
bulk  by  Hanson  at  Brink's  solicitation.    What 
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ooncessions.  If  any.  In  variance  of  allega- 
tdoDs  in  the  bill  were  made  before  the  trial 
court  is  not  disclosed  by  the  record  before 
us,  but  it  appears  that  the  demurrer  was 
sustained  on  the  theory  that  a  chattel  mort- 
gage foreclosure  was  shown,  the  court  say- 
ing: 

"I  can  see  much  difSculty  in  trying  to  work 
out  this  act  as  appl}-iDg  to  a  person  who  holds 
a  chattel  mortgage,  and  I  can't  see  how  the 
court  is  going  to  do  it.  *  •  *  Under  this 
Sales  and  Bulk  Act  if  he  is  bnj^ng  this  proper- 
ty, then  he  can  compel  Mr.  Brink  to  give  him 
a  list  of  creditors.  But  a  man  taking  possession 
of  property  under  a  chattel  mortgage  never  can 
comply  with  the  act  because  he  cannot  compel 
a  list  of  creditors.  So  that  if  you  are  eoing  to 
say  that  that  act  compels  a  man  taking  pos- 
session under  a  chattel  mortgage,  I  don't  care 
wliether  his  mortgage  is  yalid  as  to  creditors  oi 
not,  why  he  never  dares  to  take  possession.  He 
can't  get  a  list  of  the  creditors.  That,  coupled 
with  the  suggestion  that  I  made  to  counsel  dur- 
ing the  argument  compels  me  to  believe  that  this 
act  should  not  be  held  to  apply  to  a  case  of  this 
kind.  But  before  we  go  into  any  question  of 
proofs  in  the  matter,  I  think  we  can  get  the 
matter  decided  if  counsel  desire  to  take  it  to  the 
Supreme  C!oart  ♦  •  •  An  order  will  be  pre- 
paid   *    *    *    sustaining  the  demurrer." 

An  order  was  thereupon  entered  siistain- 
ing  the  demurrer  with  costs,  and  subsequent- 
ly said  bill  was  dismissed. 

Except  as  inferable  from  the  opinion  of  the 
trial  court,  it  is  not  made  clear  from  the  rec- 
ord and  briefs  befofe  us  that  complainants 
contend  the  mortgagor.  If  he  did  no  more 
than  submit  without  resistance  or  protest  to 
a  legal  demand,  and  only  allowed  the  mort- 
gagee to  take  possession  of  mortgaged  prop- 
erty under  a  valid  chattel  mortgage  and  fore- 
close the  same,  would  make  a  voluntary  sale 
or  transfer  of  such  property  in  violation  of 
the  Sales  in  Bulk  Act,  but  the  views  of  the 
trial  court  upon  that  projjosition  appear  to 
be  the  controlling  reason  and  only  ground 
given  for  sustaining  the  demurrer. 

[1]  While  we  are  constrained  to  conclude 
that  the  bUl  of  complaint  cannot,  upon  its 
face,  be  construed  as  alleging  only  an  at- 
tempted foreclosure,  in  view  of  the  condition 
of  this  record  upon  that  question  it  may  be 
said,  in  overruling  the  demurrer,  that  we  are 
well  satisfied  a  regular  foreclosure  of  a  valid 
chattel  mortgage,  though  it  results  in  a  sale 
of  the  property  to  realize  the  Indebtedness 
secored  thereby,  la  not  a  voluntary'  sale, 
transfer,  or  assignment  as  contemplated  by 
the  provisions  of  said  Act  223,  Pub.  Acta 
1906. 

[2]  In  the  present  state  of  the  record  up- 
on this  demurrer  we  deem  it  premature  to 
consider  the  various  other  questions  raised 
in  briefs  of  counsel,  which  are  not  shown  to 
have  been  passed  upon  by  the  trial  court, 
and  which  may  or  may  not  be  controlling  or 
important  under  the  proofs.  As  before  stat- 
ed, the  valne  of  this  property  alleged  to 
bave  l>een  transferred  is  not  disclosed,  and 
an  outright  voluntary  sale  or  transfer  of  it 
by  Brink  to  Hanson,  conveying  a  complete 


title  so  that  the  latter  could  Iceep,  sell,  or 
otherwise  dispose  of  it  as  his  own,  could 
well  be  held,  under  facts  which  might  be 
proven,  to  require  compliance  with  the  act 
in  question,  and  Invalid  if  they  were  ignored, 
under  such  conditions  as  would  entitle  com- 
plainants to  equitable  Interference  even 
though  Hanson  may  have  held  a  valid  chat- 
tel mortgage  upon  ijiis  stock  for  some  amount 
which  might  or  might  not,  according  to  the 
proofs,  have  been  sufficient  to  cover  the  pur- 
chase price  agreed  upon. 

The  demurrer  will  be  overruled,  with  costs 
to  complainants,  and  defendants  allowed  20 
days  within  which  to  plead  over  as  they 
may  be  advised. 

Reversed. 


McCOT  V,  HANDLIN,  SUte  Auditor. 
(No.  8812.) 

(Supreme  Court  of  South  Dakota.    Jane  18, 
1915.) 

1.  CouKTS  <8=>92— Opinions— Obiteb  Dicta— 
Weioht. 

Expressions  of  the  court  in  an  opinion, 
*hich  go  beyond  the  case,  are  to  be  respected, 
but  should  not  control  the  judgment  in  a  subse- 
quent suit  when  the  point  is  presented  for  ded- 
sioo. 

[Ed.  Note.— For  other  eases,  see  Oourts,  Cent. 
Dig.  i  335 ;    Dec.  Dig.  <S=992.] 

2.  Jnnexs  «=»42— Disquaufication— Intbb- 
en— NEcxssnr  that  Coubt  Shoitu)  Act- 
Statute. 

Laws  1911,  c.  239,  provides  that  whenever 
a  judge  of  the  Supreme  Court,  not  legally  resi- 
dent at  the  state  capital,  shall  have  changed  his 
actual  residence  to  the  capital,  there  shall  be 
paid  to  such  judge,  in  consideration  of  bis  in- 
creased expenses  the  fixed  sum  of  $C0  a  month, 
payable  on  the  certified  vouchers  of  the  judge. 
The  state  auditor  refused  to  issue  warrants  to 
the  members  of  the  Supreme  Court  for  the 
amounts  due  under  the  statute,  and  plaintiff, 
the  presiding  judge  of  such  court,  sought  man- 
damus in  such  court  to  compel  issuance  to  him. 
Held,  that  the  court  was  not  disqualified  be- 
cause of  financial  interest,  since  where  a  diaqual- 
iiication  for  interest,  if  permitted  to  prevail, 
leaves  no  tribunal  at  which  relief  may  be  soughtj 
thus  depriving  a  litigant  of  his  constitutional 
right  to  sue,  the  disqualified  judge  or  judges  may 
decide  the  cause;  in  the  instant  case,  the  Supreme 
Court  being  the  only  tribunal  open  to  the  plain- 
tiff, for,  although  the  circuit  court  had  jurisdic- 
tion, an  appeal  would  lie  to  the  Supreme  Court, 
and  before  an  appeal  of  the  circuit  court  could 
have  been  determined  by  the  Supreme  Court,  the 
current  appropriation  to  meet  the  payment 
sought  to  be  enforced  would  have  lapsed,  thus 
rendering  ineffective  the  writ,  while,  in  deter- 
mining the  constitutionality  or  the  law,  the  cir- 
cuit court  judge  would  have  been  interested  he- 
cause  bis  decision  would  have  established  a  prec- 
edent upon  his  right  to  traveling  expenses,  etc., 
under  Laws  1907,  c.  49. 

fEd.  Note. — For  other  cases,  see  Judges,  Cent 
Dig.  18  190-200;   Dec  Dig.  <S=>42.] 

3.  Mandamus  ®=>102 — Pbopbiety  of  Remedy 
—  Performance  or  Hinistebiai,  Dutt  — 
Statutes. 

Laws  1911,  c.  239,  provides  that  where  a 
Supreme  Court  judge,  not  a  legal  resident  of  the 
state  capital,  shall  remove  thereto  he  shall  be 
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paid  $50  monthly  In  consideration  of  increased 
expenses  incident  to  the  remoral.  The  state  au- 
ditor refused  to  issue  warrants  to  the  members 
of  the  Supreme  Court  for  the  amount  for  a  cer- 
tain month,  and  the  presiding  judge  of  the  court 
■ought  mandamus  therein  to  compel  the  issuance 
of  such  a  warrant  to  him  under  Code  Cir.  Proc. 
I  76i,  providing  that  the  writ  of  mandamus 
may  be  issued  by  the  Supreme  Court  to  any 
inferior  tribunal,  board,  or  person  to  compel  the 
performance  of  an  act  specially  enjoined  as  a 
duty  resulting  from  an  office,  trust,  or  station. 
The  auditor  contended  that  the  plaiiitifirs.  reme- 
dy was  by  action  at  law  against  the  state  in  the 
Supreme  Court,  as  Code  Civ.  Proc.  §  25  et  seq., 
provide  that  any  person  aggrieved  by  the  refusal 
of  the  state  auditor  to  allow  any  just  claim  may 
sue  the  state  in  the  Supreme  Court  Held,  that 
since  there  was  no  dispute  as  to  the  amount  to 
be  paid,  if  anything,  the  payment  was  a  minis- 
terial duty,  imposed  by  statute,  involving  no 
discretion,  and  the  writ  of  mandamus  was  the 
proper  remedy  as  the  procedure  under  section 
25  et  seq.,  was  to  determine  the  amount  of 
claims  disputed  as  to  amount,  not  a  means  to 
compel  payment  of  those  as  to  which  the  state 
does  not  dispute  the  amount. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  217-219,  221,  222;  Dec.  Dig.  <S=> 
102.] 

4.  Mandaitdb  ®=»3  —  Adequacy  of  Opheb 
BxuEDT— Statutes. 

Laws  1011,  c.  239,  provides  that  when  a 
judge  ot  the  Supreme  Court,  not  legally  resident 
at  the  state  capital,  shall  have  dianged  his  ac- 
tual residence  thereto,  there  shall  be  paid  to 
such  judge,  for  his  increased  expenses,  the  fixed 
sum  of  f50  a  month,  payable  on  the  certified 
vouchers  of  such  judge.  The  state  auditor  re- 
fused to  issue  warrants  to  the  members  of  the 
Supreme  Court  covering  the  amounts  claimed  by 
them  to  be  due  under  the  statute  for  a  certain 
month  and  the  presiding  judge  of  such  court 
sought  mandamus  therein  to  compel  issuance  to 
him.  An  action  at  law  by  the  judge  against  the 
state,  under  Code  Civ.  Proc.  §  25,  could  not 
have  been  prosecuted  to  final  judgment  prior  to 
a  date  when  the  appropriation  for  the  payment 
would  have  lapsed.  Held,  that  the  relief  by  or- 
dinary suit  at  law  was  not  plain,  adequate,  and 
speedy,  since  such  remedy,  to  prevent  manda- 
mus, must  be  equally  convenient  and  beneficial, 
and  as  effective  as  mandamus,  placing  the  re- 
lator in  the  same  position  he  would  have  occu- 
pied had  the  duty  sought  to  be  coerced  been  per- 
formed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  $$  8,  10,  11,  16-34 ;   Dec  Dig.  «=>3.J 

5.  constitutionai,  law  9=948  —  statute  — 
Vauditt. 

An  act  of  a  state  Legislature  will  not  be 
held  unconstitutional  unless  its  unconstitution- 
ality appears  practically  beyond  a  reasonable 
doubt  since  the  state  Constitutions  do  not  grant 
powers  to  the  representatives  of  the  people,  but 
such  representatives  by  virtue  of  the  inherent 
sovereignty  of  the  people,  have  every  power  not 
withheld  by  the  state  Constitution,  or  given  to 
the  federal  government  by  the  federal  Constitu- 
tion. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S  46;   Dec.  Dig.  <S=s>48.] 

6.  CONSTITUTIONAI.  LaW  «=»48  —  STATUTE  — 

Vauditt— Intebbst  of  Coubt. 

Where  a  court  passes  on  the  constitutional- 
ity of  a  statute,  in  the  validity  of  which  it  has 
a  direct  pecuniary  interest,  such  court  should 
refuse  to  uphold  the  act,  unless  it  is  clear,  by 
reason  and  authority,  that  the  law  is  coostitu- 
tional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al iMvr,  Cent.  Dig.  §  46;    Dec.  Dig.  «=>48.] 


7.  JuDOEs  «=»22—El!tPENSE«— Statute— CoN- 

STITUTIONALITT  —   "PERQUISmE"  —  "BMOI.- 

ument"  —  "Compenration"  —  "Pat"  — 
"Wages"— "Fees"— "INCBEASE  of  Salabt" 
—"Salary." 

Laws  1911,  c.  239,  provides  that  when  a 
judge  of  the  Supreme  Court,  not  legally  resi- 
dent at  the  state  capital  shall  have  changed  his 
actual  residence  thereto,  there  shall  be  paid  to 
such  judge,  for  his  increased  expenses  of  living, 
the  fixed  sum  of  $50  a  month,  payable  on  the 
certified  vouchers  of  such  judge.  Const  art.  21, 
§  2,  fixing  the  salaries  of  Supreme  Court  judges, 
provides  that  they  shall  receive  no  fees  or  per- 
quisites whatever  for  the  performance  of  any 
duties  connected  with  their  office,  and  that  the 
Legislature  may  not  increase  their  salaries,  ex- 
cept as  provided  in  the  Constitution  itself.  Ar- 
ticle 5,  f  30,  provides  that  the  judges  ot  the  Su- 
preme Court  shall  receive  such  salary  as  may  be 
provided  by  law  consistent  with  the  Constitu- 
tion, and  no  such  judge  shall  receive  any  com- 
pensation, perquisite,  or  emolument  for  or  on  ac- 
count of  his  office,  in  any  form  whatever,  except 
such  salary.  The  state  auditor  refused  to  pay 
to  the  presiding  judge  of  the  Supreme  Court  an 
amount  due  him  under  the  statute,  and  such 
judge  sought  mandamus  in  the  Supreme  Court 
to  compel  the  issuance  of  a  warrant  covering 
the  amount.  Held,  that  the  allowance  of  ex- 
penses incident  to  the  performance  of  his  duty 
by  a  judicial  or  other  officer  was  not  violative 
of  constitutional  prohibitions  against  the  allow- 
ance of  perquisites  to  public  officers,  for  the 
only  object  of  an  allowance  of  expenses  is  to 
preserve  the  officer's  salary  to  him  free  ot  en- 
croachments thereon,  through  expenses  imposed 
by  his  official  position ;  such  payments  covering 
expenses  not  being  "compensation,"  "perqui- 
sites," or  "emoluments,"  within  the  constitu- 
tional inhibition ;  a  "perquisite"  being  a  gain 
or  profit  incidentally  made  from  employment  in 
addition  to  regular  salary  or  wages,  something 
gained  by  a  place  or  office  beyond  the  legal  sal- 
ary or  fee,  while  the  word  "emolument"  includes 
"perquisite,"  "salary,"  "compensation,"  "pay," 
"wages,"  and  "fees,  which  do  not  include  an 
allowance  for  expenses,  incident  to  the  dis- 
charge of  the  duties  of  a  public  office — such  an 
allowance  not  being  an  "increase  of  salary,"  a 
"perquisite,"  or  an    emolument  of  office." 

[Ed.  Note. — For  other  ca-ses,  see  Judges,  Cent 
Dig.  §i  75-88,  179;   Dec.  Dig.  «=>22. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Perquisite;  Emolu- 
ment; Compensation;  Salary;  Pay;  Wages; 
Ftees ;   Increase.] 

Application  for  mandamus  by  James  H 
McCoy  against  J.  E.  Handlln,  as  State  Audi- 
tor.   Writ  granted. 

Gafty,  Stephens  &  Fuller  and  John  Suther- 
land, all  of  Pierre,  for  plaintiff.  Joe  Kirby, 
of  Sioux  Falls,  for  defendant. 


Chapter  239,  Laws  1911, 


PER  CURIAM, 
provides: 

"That  whenever  a  judge  of  the  Supreme  Court 
whose  legal  residence  shall  be  at  some  place  oth- 
er than  the  state  capital  shall  have  changed  his 
place  of  actual  residence  to  the  capital,  there 
shall  be  paid  to  such  judge  in  consideration  of 
expenses  incident  to  removal  to  the  capital,  th« 
increased  expenses  of  living  at  a  place  other 
than  his  legal  residence,  the  expenses  of  travel- 
ing to  and  from  such  legal  residence  the  fixed 
sum  of  fifty  dollars  for  each  month  payable  up- 
on the  certified  vouchers  of  such  judge  filed  In 
the  office  ot  the  state  auditor." 
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This  law.  If  valid,  went  into  effect  on 
July  1,  1911.  Bver  since  tbat  date,  and  up 
to  April,  1915,  the  Judges  of  this  court,  hav- 
ing changed  their  places  of  actual  residence 
to  the  dty  of  Pierre  In  order  that  they  might 
better  discharge  the  duties  of  their  office,  did, 
at  the  end  of  each  month  and  upon  warrants 
issued  by  the  state  auditor,  each  receive  the 
said  sum  of  $50.  The  present  state  auditor 
refused  to  Issue  warrants  to  the  several  mem- 
bers of  this  court  for  the  amounts  claimed 
by  them  to  be  due,  under  the  above  law,  for 
the  month  of  April,  1915,  wherefore  the  ptaln- 
tUf,  one  of  the  judges  of  this  court,  institut- 
ed this  proceeding  In  this  court,  and  seeks 
a  writ  requiring  the  Issuance  to  him  of  a 
warrant  for  the  sum  of  $60,  being  the  amount 
claimed  to  be  due  him  as  aforesaid.  Defend- 
ant, in  answer  to  the  alternative  writ  Issued 
herein,  contends:  (1)  Tbat  the  writ  should  be 
vacated,  quashed,  and  set  aside  (a)  because 
plalntur  has  a  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law ;  (b)  be- 
cause, under  section  25,  C.  O.  P.,  plaintiff  is 
compelled  to  proceed  in  an  action  against  the 
state  and  not  against  the  state  auditor.  {:ii 
That,  owing  to  their  Interest  In  the  question 
Involved  herein,  all  the  judges  of  this  court 
are  disqualified  from  hearing,  considering, 
and  participating  in  this  proceeding.  (3) 
That  said  chapter  239,  supra,  is  unconstitution- 
al, being  In  conflict  with  section  2,  art  21,  and 
section  30,  art.  5,  of  the  Constitution  of  this 
state.  While  defendant  contends  that  plain- 
tiff has  a  plain,  si)eedy,  and  adequate  remedy 
in  the  ordinary  course  of  law,  the  only 
remedy  suggested,  either  in  defendant's  an- 
swer or  brief,  is  an  action  against  the  state 
.under  section  25,  C.  C.  P.,  which  action  can 
be  brought  in  this  court  only.  Thus  we  have 
three  questions  presented:  (1)  Has  plaintiff 
sought  the  proper  remedy?  (2)  Has  this 
court,  owing  to  the  Interest  of  its  members 
in  the  ultimate  question  raised,  the  right 
and  power  to  consider  and  determine  the 
same?  (3)  Is  chapter  239,  Laws  1911,  con- 
stitutional? 

(1,2]  The  question  which  would  naturally 
suggest  Itself  as  the  one  to  be  first  determin- 
ed is  whether  this  court  is  without  right  or 
power  to  sit,  owing  to  the  undisputed  fact 
that  each  member  thereof  has  a  direct  and 
financial  Interest  in  the  ultimate  question  be- 
fore it    Defendant  says: 

"It  is  true  that,  if  this  court  does  not  act, 
there  is  probably  no  other  tribunal  that  can  try 
Judge  McCoy's  case.  »  •  *  Judge  McCoy 
will  in  this  case,  I  am  certain,  have  to  wait  un- 
til the  people  have  provided  some  other  tribunal. 
At  present  they  have  provided  only  one.  That 
one  is  the  atate  auditor.  His  jadgmeot  is  now 
final,.  No  appeal  is  provided  from  him,  and  you, 
the  honorable  judges  of  this  court,  on  account 
of  your  interest,  cannot  sit.  It  is  not  left  to 
yonr  discretion  to  determine  whether  or  not  you 
shall  be  fair.  It  becomes  an  absolute  ban  pro- 
hibiting you  from  acting." 

It  is  certainly  a  novel  and  a  startling  prop- 
osition tbat,  under  a  constitution  vesting  the 
judicial  powers  of  the  state  in  her  court*,  an 


inferior  Meot^Uve  offlcer  has  the  right  and 
power  to  disregard  the  plain  provisions  of  a 
statute  and  refuse  to  perform  a  purely 
tniniaterial  act  required  of  him  thereunder, 
thus  depriving  another  of  a  property  right 
conferred  by  such  statute;  and,  when  the 
proper  Judicial  tribunal  directs  that  be  per- 
form such  act  or  show  cause  why  he  shall  not 
do  so,  be  can  rightfully  say  in  his  return: 

"I  believe  the  statnte  to  be  unconstitutional, 
and  I  deny  to  the  judiciary  of  the  state  the 
right  to  determine  the  correctness  of  my  views, 
because  it  chances  that  the  judges  in  whom  is 
vested  tlie  power  to  direct  my  acts  all  have  a 
financial  interest  in  the  question  to  be  deter- 
mined." 

The  mere  statement  of  such  a  proposltlcm 
makes  plain  its  fundamental  weakness.  This 
is  not  the  first  time  that  the  right  of  this 
court  to  act  in  a  matter  wherein  Its  members 
were  Interested  has  been  questioned.  Be- 
lieving that  the  terms  of  office  of  a  majority 
of  the  Judges  of  this  court  would  expire  in 
January,  1913,  an  election  had  been  called 
for  the  selection  of  their  successors,  and 
nominations  of  candidates  had  been  filed  in 
the  office  of  the  secretary  of  state.  The  re- 
lator in  State  ex  rel.  Null  v.  Polley,  138  N. 
W.  300,  42  Ll  B.  A.  (N.  S.)  788,  contended 
that  there  was  no  authority,  under  the  Con- 
stitution of  this  state,  for  electing  successors 
of  said  judges  prior  to  November,  1917.  If 
such  contention  were  correct,  the  then  cur- 
rent term  of  office  of  said  Judges  would 
continue  until  January,  1918.  These  Judges 
were  therefore  directly  interested  in  the  is- 
sue raised.  Their  right  to  sit  and  determine 
such  Issue  was  questioned.  If  such  judges 
could  not  act,  it  left  the  secretary  of  state  the 
final  "tribunal"  to  determine  when  such 
terms  of  office  expired,  because,  without 
these  Judges,  there  was  no  court  to  determine 
such  issue.  The  then  members  of  this  court 
unanimously  held  that,  embarrassing  though 
it  was  to  determiue  an  issue  wherein  a  Judge 
was  directly  Interested,  the  Interested  judges 
were  in  duty  bound  to  act,  as  the  relator  was 
entitled  to  have  his  contention  passed  upon. 
Let  us  suppose  that  the  then  secretary  of 
state  had  thought  that  there  was  no  authority 
for  holding  an  election  for  Judges  that  year, 
and  had  refused  to  call  an  election  and 
certify  the  nominations  filed  with  him.  Let 
us  suppose  further  that,  when  a  writ  was 
a^ked  of  this  court  requiring  him  to  make 
return  as  to  why  he  did  not  call  an  election 
and  certify  such  nominations,  this  court  had 
said: 

"This  court  refuses  to  act  because  a  majority 
of  its  members  are  disqualified,  owing  to  inter- 
est" 

Would  such  a  holding  "ring  true,"  when  its 
result  would  have  been  to  perpetuate  In  of- 
fice the  members  of  this  court  until  such 
time  as  the  secretary  of  state  might  change 
his  mind  or  "the  people  have  provided  some 
other  tribunal"?  We  would  be  content  to 
dispose  of  the  contention  that  there  is  no 
tribunal  to  which  plaintiff  can  go  for  relief, 


Digitized  by 


Coogle 


364 


153  NOaXHWESTBRK  RBPORTER 


(S.D. 


by  a  mere  citation  of  the  case  of  State  ex 
reL  Nnll  v.  PoUey,  supra,  If  It  were  not  for 
three  things:  (1)  Because  of  what  defend- 
ant's counsel  has  seen  fit  to  say  of  thiE> 
court's  decision  In  the  above  case;  (2)  be- 
cause of  the  deep  and,  in  every  respect,  prop- 
er Interest  wdlch  the  people  of  this  state 
have  in  every  question  presented  in  the  present 
case ;  and  (3)  especially  because  we  recognize 
the  supreme  importance  of  our  making  the 
legality,  the  propriety,  and,  above  all,  the 
duty  of  our  acting  herein  so  clear  that  the 
people's  confidence  In  the  integrity  of  this 
court  shall  not  be  shaken. 

With  the  maxim  that  "no  man  should  be 
a  judge  in  his  own  cause,"  we  take  no  is&ne. 
The  law  should  never  permit  one  to  have  the 
power,  and  therefore  should  never  impose 
apon  one  the  duty,  of  determining  an  issue 
wherein  he  is  materially  interested.  Judges 
are  but  human  and,  like  their  fellow  mortals, 
possessed  of  human  frailties;  like  others,  their 
Judgments  are  liable  to  be  warped  and  twist- 
ed, either  consciously  or  unconsciously, 
through  the  influence  of  self-interest.  Cer- 
tainly no  self-respecting  Jurist,  unless  duty 
demands  it,  will  ever  consent  to  sit  in  Judg- 
ment npon  a  matter  in  issue,  in  the  deter- 
mination of  which  he  may  have  any  material 
interest.  In  fact,  no  self-respecting  Jurist 
would,  of  his  own  dioice,  sit  in  Judgment 
npon  any  issue  concerning  which  there 
might  be  any  well-grounded  suspicion  of  per- 
sonal Interest  on  his  part  We  quote  with 
approval  the  following  from  the  decision  in 
State  V.  Bd.  of  Education,  Id  Wash.  8,  62 
Pac  817,  40  L.  R.  A.  317,  67  Am.  St  Rep. 
706: 

"The  learned  and  observant  Lord  Bacon  well 
said  that  the  virtue  of  a  judge  is  seen  in  makiog 
inequality  equal,  that  he  may  plant  his  judg- 
ment as  upon  even  ground.  Cesar  demanded 
that  his  wife  should  not  only  be  virtuous,  but 
beyond  sospicion;  and  the  state  should  not  be 
any  less  exacting  with  its  judicial  officers,  in 
whose  keeping  are  placed,  not  only  the  financial 
interests,  but  the  honor,  the  liberty,  and  the 
lives  of  its  citizens,  and  it  should  see  to  it  that 
the  scales  in  which  the  rights  of  the  citizen  are 
weighed  should  be  nicely  balanced,  for,  as  was 
well  said  by  Judge  Bronson  in  People  v.  SuSoik 
Common  Pleas,  18  Wend.  530:  'Next  In  Im- 
portance to  the  duty  of  rendering  a  righteous 
judgment  is  that  of  doing  it  in  such  a  manner 
as  will  beget  no  suspicion  of  the  fairness  and  in- 
tegrity of  the  judge.' " 

But  one  of  the  maxims  of  Jurisprudence  is: 
"For  every  wrong  there  is  a  remedy."  Sec- 
tion 2422,  a  C.  It  would  bring  small  com- 
fort to  any  iierson  to  quote  him  this  maxim, 
ajid  yet  advise  him  that,  for  reasons  pecu- 
liar to  bis  particular  claim  of  wrong,  there 
was  no  tribunal  wherein  he  could  seek  the 
remedy  the  law  has  guaranteed  him.  The 
right,  inherent  in  every  member  of  organiz- 
ed society,  to  a  court  wherein  he  may  seek  a 
remedy  for  every  wrong,  l)e  it  real  or  imagi- 
nary. Is  a  right  second  and  Inferior  to  none 
other,  and  is  a  right  which  organized  so- 
dety  is  bound  to  guarantee  by  providing 
Mtae  tribunal  Into  which  every  one  may  go 


and  obtain  legal  redress  tor  any  wrong  suf- 
fered. This  right  is  guaranteed  by  sections 
2  and  20  of  the  Bill  of  Rights  found  in  our 
Constitution,  which  sections  read  as  follows: 

"Sec.  2.  No  person  shall  l>e  deprived  of  life, 
liberty  or  property  without  due  process  of  law." 

"Sec.  20.  All  courts  shall  be  open,  and  every 
man  for  an  injury  done  him  in  his  property,  per- 
son or  reputation,  shall  have  remedy  by  due 
course  of  law,  and  right  and  justice,  adminis- 
tered without  denial  or  delay." 

Under  such  a  constitution,  can  any  one, 
simply  because  he  chances  to  be  the  Judge 
of  a  court,  or  because  of  any  other  situation 
in  which  he  may  be  placed,  be  deprived  of 
bis  property  "without  due  procet*  of  law"t 
Can  tho  doort  of  iuttice  be  otosed  or  their 
opening  even  delayed  to  Me  appeal,  and  he 
be  deprived  or  delayed  of  a  remedp  "by  due 
course  of  law,"  and  thua  dotted  "right  and 
justice,"  simply  because  the  only  court  In 
which  a  remedy  can  be  sought  is  prealdtid 
over  by  Judges  having  an  interest  either  like ' 
or  adverse  to  that  of  the  one  seeking  such 
remedy?  The  Constitution,  the  supreme  law 
of  this  state,  answers  this  question  in  the 
negative.  The  courts,  provided  by  such  Con- 
stitution, mui^  open  their  doors  to  the  call 
of  all,  and  no  court  can  refuse  to  hear  a 
cause  simply  because  its  Judges  are  interest- 
ed and  the  law  has  made  no  provision  for 
any  one  to  take  their  places. 

In  some  states  there  are  statutes  declaring 
null  and  void  any  Judgment  rendered  by  a 
disqualifled  Judge;  and  yet  the  inherent 
right  of  every  member  of  organized  society  to 
have  his  rights  determined  in  a  court  of  Jus- 
tice (which  right  is  guaranteed  in  such  states 
under  provisions  such  as  are  found  in  our 
Bill  of  Rights)  is  recognized  as  a  right  be-_ 
fore  whch  statutes  must  fall,  and  the  courts' 
of  such  states  uniformly  hold  that  a  Judg- 
ment, rendered  by  a  legally  disqualified  Judge 
In  a  case  where,  if  such  judge  had  not  acted, 
the  door  of  Justice  would  have,  been  closed, 
is  valid.  Wie  can  do  no  better  than  to  quote 
the  words  of  Justice  Strong  of  the  Supreme 
Court  of  New  York  in  the  case  of  People  v. 
Edmonds,  15  Barb.  (N.  T.)  529.  In  that  case, 
as  in  this,  a  Justice  of  the  court,  wherein  the 
action  was  brought,  was  seeking  by  manda- 
mus to  compel  the  payment  to  him  of  an  al- 
lowance other  than  his  salary,  as  fixed  by 
law.  The  Judge  presiding  was  not  financially 
interested,  but  be  took  occasion  to  review 
the  previous  cases  arising  in  that  state, 
wherein  Judges,  having  personal  financial  in- 
terest  in  a  question  before  them,  had,  ow- 
ing to  the  fact  that  there  was  no  other  judge 
having  authority  to  sit,  presided  and  ren- 
dered Judgments.  After  quoting  with  ap- 
proval the  decision  in  Re  Petition  of  lieefe 
and  Wife,  2  Barb.  Ch.  (N.  Y.)  39,  he  said; 
the  Italicizing  In  this  and  all  the  following 
quotations  being  ours: 

"I  know  of  no  instance  in  wUch  official  as- 
sociation, or  a  possible  interest  in  some  ques- 
tion Involved  in  the  controversy,  has  prevented 
judicial  action.  If  there  had  been  any  (iniced, 
if  there  had  been  a  potitive  atatutory  prohihi' 
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and  unrestricted  jurisdiction  in  law  and  equity 
has  been  conferred  by  the  Constitution,  Kould 
neverthtHeit  have  been  tovnd  to  hear  and  decide 
a  eauae,  ichen  the  only  ohjeetioni  to  hit  action 
mould,  if  they  could  prevail,  effectually  lar  the 
door  of  juttiee,  which  should  be  open  to  all, 
againtt  one  of  the  partiet." 

In  tbe  lieefe  Caae,  supra,  an  aiH)«al  had 
been  taken  from  the  decision  of  tbe  vice 
chancellor  to  tbe  chancellor,  and  the  ques- 
tion arose  as  to  whether  the  chancellor  wae 
disqualified  to  sit,  owing  to  relationship  to  a 
party  to  sudi  appeal.  The  Constitution  of 
the  state  gare  this  right  of  appeal,  "and  the 
Legislature  had  made  no  provltion  authoris- 
ing any  other  peraon  to  tit  for  liim  in  a  caae 
where  that  oficer  (the  cbanoellor)  it  related 
to  one  of  the  partiet."    Tbe  chancellor  said: 

"The  statute.  It  Is  true,  prohibits  any  judge 
from  slttins,  where  he  is  related  to  either  of  the 
parties  within  the  ninth  degree  of  affinity  or 
consanguinity;  but  it  hat  not  provided  for  any 
other  pertoii,  or  /rAunal,  to  ectercite  the  appel- 
late power,  vihich  it  given  to  the  chancellor,  by 
the  Conttitution,  in  tuch  catei.  The  ConsiitU' 
tion  mutt,  therefore,  control,  at  that  it  the  par- 
amount liuo." 

Harlng  our  attention  called,  by  the  case 
of  State  ex  rel.  Null  t.  PoUey,  supra,  to  the 
fact  that  there  was  no  law  under .  which  a 
proper  person  oonld  be  appointed  to  take  tbe 
place  of  a  member  of  this  court  when  such 
member  should  not  sit,  the  then  members 
of  this  court,  through  one  of  Ite  members 
who  chanced  to  be  the  chairman  of  tbe  com- 
mittee on  legal  reform  of  the  state  bar  as- 
sociation, called  the  attention  of  such  as- 
sociation to  the  need  of  an  amendment  to 
the  Constitution  of  this  state  authorizing  the 
enactment  of  such  a  law.  Such  association 
recommended  to  the  Legislature  that  it  sub- 
mit such  an  amendment  to  the  people  for 
their  adoption,  and  the  Legislature,  by  chap- 
ter 133,  Laws  1913,  submitted  an  amendment, 
which  provided: 

"Whenever,  In  the  opinion  of  the  Supreme 
Conrtj  one  or  more  of  its  judges  shall  be  dls- 
qnalined,  by  reason  of  Interest  or  other  cause, 
from  taking  part  in  the  decision  of  any  particu- 
lar action  or  proceeding,  and  the  court  shall 
deem  it  necessary,  a  person,  or  persons,  shall  be 
selected,  in  such  manner  as  the  Legislature  shall 
provide,  to  serve  in  place  of  such  disqualified 
judge  or  judges,  only  for  the  purpose  of  decid- 
ing such  particular  action  or  proceeding." 

This  amendment  was  rejected  by  the  peo* 
(de  In  November,  1S14.  One  can  explain  this 
action  of  tbe  voters  upon  one  grotmd  only — 
that  they  did  not  understand  the  purpose 
and  importance  of  the  proposed  amendment 
We  trust  that  one  result  of  the  present  ac- 
tion will  be  the  awakening  of  the  people 
of  this  state  to  the  Importance  of  enacting 
BD<^  an  amendment,  and  by  so  doing  pre- 
vent the  judges  of  this  state  being  placed  Ui 
the  embarrassing  position  in  which  the  mem- 
bets  of  this  court  now  find  themselves — ^for- 
bidden by  the  Oonstitution  from  closing  tbe 
doors  of  this  court  to  any  person  entitled 
to  admission  therein,  and  yet  knowing  that, 
when  we  do  the  duty  thus  imposed  upon  us. 


we  arast  suffer  unjust  criticism  £rora  the 
thougbtless  and  from  those  whose  criticism 
may  be  inspired  by  unworthy  motives. 

Certainly  tbe  members  of  this  court  and, 
we  flrmly  beliere,  all  the  people  of  this  state 
would  to-day  be  thankful  If  the  proposed 
amendment  to  our  Constitution  had  been 
adopted  and  tbe  last  Legislature  had  au- 
thorized tbe  appointment  of  qualified  persons 
to  sit  as  a  coiui^  to  determine  the  matter  now 
before  us,  so  that  we  could,  as  did  tbe  mem- 
bers of  the  Supreme  Court  of  Arkansas,  in 
FerreU  V.  Keel,  103  Ark.  96,  146  S.  W.  494, 
in  a  case  involving  tbe  validity  of  the  gen- 
eral appropriation  bill  under  which,  as  in 
this  state,  the  salaries  of  judges  of  the  Su- 
preme Court  are  paid,  simply  say: 

"An  order  will  therefore  be  entered  annonac- 
ing  the  disqualification  of  tbe  judges,. and  the 
clerk  is  directed  to  certify  the  same,  to  the 
Governor,  to  the  end  that  special  judges  may 
be  appointed  to  ait  in  the  case." 

It  Certainly  U  pertinent  to  ask:  If  coun- 
sel's contention  Is  correct,  what  would  become 
of  the  government  of  this  great  state  (of  Its 
executive  and  judicial  departments,  Its  edu- 
cational and  other  public  Institutions),  pro- 
vided the  defendant,  or  some  one  of  his  suc- 
cessors, should,  upon  a  claim  that  he  be- 
lieved tbe  then  current  general  appropria- 
tion bin  to  be  invalid,  refuse  to  Issue  any 
warrants  thereunder?  The  doors  of  every 
court  In  this  state  would  be  closed  to  those 
who  might  seek  to  have  the  validity  of  such 
appropriation  bill  determined.  It  Is  no  an- 
swer to  say  that  defendant  has  not  question- 
ed the  validity  of  sucb  appropriation  bill, 
and  that  neither  he  nor  his  successor  ever 
wllL  Who  is  .there  that  can  say  that  circnm- 
stanoes  may  not  arise  making  It  the  bounden 
duty  of  some  future  auditor  to  question  such 
a  bill?  The  true  test  of  tbe  correctness  of 
a  legal  propoaitlou  is  not  to  be  found  merely 
in  Its  application  to  certain  present  facts, 
but  more  often  it  is  to  be  found  in  its  applica- 
tion to  supposed  facta  and  circumstances. 

Defendant's  counsel.  In  his  brief,  asserts 
that  the  holding  in  tbe  case  of  Dimes  v.- 
Grand  Junction  Ry.  Co.,  3  H.  L.  0.  759 
(which  case  was  cited  by  this  court  as  sus- 
taining its  decision  in  State  ex  rel.  Null  v. 
Policy,  supra),  does  not  sustain  such  deci- 
sion; be  even  asserts  that  it  Is  absolutely 
contrary  to  such  decision;  and  he  purports 
to  quote  therefrom  in  support  of  such  asser- 
tion. This  certainly  would  be  surprlslug, 
if  true.  In  view  of  tbe  fact  that  this  Englteb 
case  is  almost  universally  cited,  both  In  re- 
ports and  text-books,  as  supporting  the' 
proposition  announced  In  State  ex  rel.  Null 
V.  Policy,  supra.  Tbe  learned  counsel  Is  in 
error.  Charity  would  require  us  to  conclude 
that  he  failed  to  carefully  read  tbe  decision 
in  such  case,  as  otherwise  we  can  find  no 
possible  explanation  of  what,  tf  It  be  inten- 
tional. Is  a  most  serious  breach  of  profes- 
sional duty  (a  breach  of  professional  duty  of 
which  we  would  be  loth  to  believe  counsel 
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would  be  guilty — the  qnottng,  as  the  decision 
of  a  court,  the  mere  argument  of  counsel 
submitted  to  such  court).  But  we  cannot 
understand  bow  a  lawyer,  of  the  experience 
of  the  learned  counsel  for  defendant,  could 
fail  to  discover  the  Dimes  Case  time  and 
again  quoted  in  support  of  the  proposition 
announced  in  State  ex  rel.  Null  ▼.  FoUey, 
supra.  Such  a  discovery  should  have  called 
him  to  a  second  and  more  careful  reading  of 
the  decision  in  that  case,  if  his  sole  desire 
were  to  aid  this  court  in  a  correct  solution 
of  the  questions  presented  to  it  After  stat- 
ing the  nature  of  the  matter  before  the  House 
of  Lords  in  the  Dimes  Case,  counsel,  in  his 
brief,  purports  to  quote  some  four  pages 
from  the  opinion  in  that  case.  An  examina- 
tion of  such  case,  as  reported,  discloses  the 
fact  that  the  matter  quoted  is  taken  wholly 
from  the  argument  of  counsel  for  appellant 
therein,  and  does  not  contain  a  sin^e  word 
from  the  opinions  rendered  therein.  Counsel 
has  failed  to  quote  from  the  argument  of  re- 
spondent's counsel  in  the  Dimes  Case,  which 
aigument  follows  immediately  after  the  quo- 
tation found  in  his  brief,  in  which  argument 
the  respondent's  counsel  say,  in  relation  to 
the  authorities  mentioned  in  the  quotation 
presented  to  this  court: 

"All  the  cases  quoted  are  those  of  inferior 
juritdictioni  whence  there  teat  an  appeal  or 
of  courts  where  there  were  many  members 
composing  them,  to  that  it  wot  not  a  matter 
of  necessity  to  resort  to  the  decision  of  the 
individual  toko  might  happen  to  have  an  in- 
terest in  the  question  discussed." 

It  was  not  the  argument  of  counsel  upon 
either  side,  but  the  opinions  in  the  Dimes 
Case,  that  this  court  bad  in  mind  when  it 
cited  such  case  as  an  authority  supporting 
our  decision  in  State  ex  rel.  Null  v.  Policy, 
supra.  Two  questions  were  presented  for 
the  determination  of  the  House  of  Lords  in 
relation  to  the  validity  of  the  acts  of  the 
Lord  Chancellor,  who,  it  appeared,  had  an 
interest  in  a  judgment,  which  judgment  be 
had  affirmed  upon  appeal  from  the  Vice 
Chancellor,  who  had  rendered  same.  One  of 
these  was  the  validity  of  his  judgment  of  af- 
firmance; the  other,  the  validity  of  the  pro- 
ceedings by  which  the  case  was  brought  to 
the  House  of  Lords — such  proceedings  rest- 
ing upon  an  enrollment  signed  by  the  Lord 
Chancellor,  and  it  being  contended  that  the 
Lord  Chancellor,  If  disqualified  from  render- 
ing judgment  upon  appeal,  was  also  disquali- 
fied from  signing  Buch  enrollment,  and  that 
therefore  the  cause  was  not  properly  before 
the  House  of  Lords.  Certain  questions  were 
referred  to  the  judges  for  their  answer.  In 
answering  such  questions,  Bar(m  Parke  an- 
nounced the  unanimous  decision  of  the 
judges,  wherein,  after  discussing  the  validity 
of  the  judgment  of  affirmance  and  holding 
that  such  judgment  was  not  void  but  voidable 
and  upon  appeal  should  be  avoided,  the  judg- 
es took  up  the  question  of  the  Jurisdiction  of 
the  House  of  Lords  dependent  upon  the  en- 


rollment signed  by  the  Lord  Chantellor,  and 

said: 

"But,  in  order  to  appeal  against  them  to  the 
House  of  Lords,  tkei/  must  be  enrolled;  and 
enrollment  cannot  he  made  without  the  Lord 
Chancellor's  signature.  In  giving  that  signature 
the  Chancellor  has  a  discretion  which  he  may 
exercise.  But  he  may  be  applied  to  for  that 
purpose,  and,  if  he  gives  his  signature,  his  in- 
terest affords  no  objection  to  its  validity.  For 
this  is  a  case  of  necessity,  and,  where  that  oc- 
curs, the  objection  of  interest  cannot  prevail. 
Of  this  the  case  in  the  Year  Book  (Tear  Book, 
8  Hen.  6,  19;  2  RoU.  Abr.  9S)  is  an  instance, 
where  it  was  held  that  it  teas  no  objection  to 
the  jurisdiction  of  the  common  pleas  that  an 
action  teas  brought  against  all  the  judges  of 
the  common  pleas,  in  a  case  in  doubt  which 
could  only  be  brought  in  that  oourt." 

It  will  be  seen  from  the  above  that  the 
judges  recognized  clearly  this  rule  of  neces- 
sity before  which  all  other  rulee  of  law  must 
fall.  Following  the  opinion  of  the  judges, 
the  then  Lord  Chancellor,  who  had  succeed- 
ed the  Lord  Chancellor  whose  action  was 
under  review,  announced  his  opinion,  which 
opinion  was  concurred  in  by  Lords  Brougham 
end  Campbell.    The  Lord  Chancellor  said: 

"Now,  as  the  suitor  has  a  right  to  oome  di- 
rectly from  the  Vice  Chancellor  to  your  Lord' 
ships'  House,  the  appeal  here  would  stand  cor- 
rectly before  the  House  as  an  appeal,  not  only 
against  the  affirmance,  which  may  be  considered, 
for  the  purpose  of  observation,  as  void,  on  ac- 
count of  the  Lord  Chancellor's  interest,  but  as 
an  appeal  on  the  merits  against  the  decision  of 
the  Vice  Chancellor,  and,  as  snch,  proper  to  he 
heard  at  your  Lordships'  bar.  I  understand 
the  opinion  of  the  judges  to  be  that  the  in- 
terest of  the  Lord  Chancellor  was  such  as  dis- 
Jualified  him  from  judging  in  the  cause;  and 
must  therefore  infer  that,  in  their  opinion, 
there  was  no  such  absolute  necessity  for  his 
adjudication  as,  upon  the  ground  set  forth  in 
some  of  the  cases,  might  be  deemed  to  render 
his  decision  effectual." 

Why  was  there  no  such  "absolute  neces- 
sity" as  "might  be  deemed  to  render  bis  de- 
cision effectual"?  Simply  because  there  was 
another  tribunal  to  which  the  appeal  from 
the  Vice  Chancellor  could  be  taken,  as  the 
appellant  "had  a  right  to  come  directly  from 
the  Vice  Chanoeittor  to  your  Loi-dnhips' 
House."  It  will  thus  be  seen  that  twice, 
once  in  the  decision  of  the  judges  and  again 
in  that  of  the  Lord  Chancellor,  it  was  recog- 
nized that  the  rule,  forbidding  a  judge  to 
act  in  a  matter  wherein  he  was  interested, 
must  give  way  to  necessity,  and  that,  where 
it  is  necessary  for  him  to  act,  his  act  will 
be  valid  and  effectual,  regardless  of  any  in- 
terest. It  is  therefore  clear  that  counsel  was 
absolutely  in  error  when  he  stated  that  this 
English  authority  did  not  support  the  hold- 
ing of  this  court  in  State  ex  rel.  Null  v.  Pol- 
ley,  Bupm. 

Defendant's  couns^  quotes  the  following 
from  the  decision  in  State  ex  rel.  Null  v. 
Polley,  supra: 

"It  is  elementary  that  no  man  may  sit  in 
judgment  upon  his  own  cause,  and  no  citation  of 
authurilies  is  necessary  to  demonstrate  the 
law.  It  is,  however,  almost  universally  held 
that  the  rule  is  one  which  must  yield  to  neces- 
sity" 
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— and  then  contends  that  tbe  Italicised  words 
were  not  required  in  determining  the  mat- 
ter tlien  before  ua,  "and  must  be  treated  as 
outer."  It  being  absolutely  necessary,  to 
the  determination  of  the  matter  then  before 
us,  that  we  should  hold  that  this  court  was 
bound  to  sit  and  determine  the  cause  regard- 
less of  the  interest  of  the  majority  of  the 
court,  It  la  apparent  that  the  words  Italicized 
by  connsel  were  an  essential  part  of  the 
coar^s  decision  and  in  no  sense  "obiter." 
We  fully  agree  with  Chief  Justice  Marshall's 
statement  in  relation  to  any  "obiter"  state-' 
ment  or  dictum.  In  CSohen  t.  Virginia,  6 
Wheat  264,  399,  B  L.  Ed.  257,  be  said: 

"It  is  a  maxim,  not  to  be  disregarded,  that 
general  expressions,  in  every  opinion,  are  to  be 
taken  in  connection  with  tbe  case  in  which 
those  expressions  are  used.  //  they  go  heyond 
the  ease,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  luisequent  suit, 
when  the  very  point  it  preeented  for  deciiion. 
The  reason  of  this  maxim  is  obvious.  The  ques- 
tion actually  before  the  court  is  Investigated 
with  care,  and  considered  in  its  fall  extent. 
Other  principles  which  may  serve  to  iUuatrate 
it  are  considered  in  their  relation  to  the  case 
decided,  but  their  possible  bearing  on  all  other 
cases  is  seldom  completely  investigated." 

Counsel  for  defendant  is  certainly  familiar 
with  such  maxim,  and  yet  he  has  dted  bat 
two  cases,  other  than  the  Dimes  Case  above 
referred  to,  in  which  he  claims  the  courts 
have  held  contrary  to  our  views  in  State  ex 
rel.  Null  y.  PoUey,  supra.  These  cases  are 
Washington  Ins.  Co.  y.  Price,  1  Hopk.  Ch. 
(N.  Y.)  1,  Id.,  2  N.  X.  Ch.  321  (1823),  and 
Oakley  v.  Asplnwall,  S  N.  T.  647  (iSSO).  A 
reading  of  these  cases  reveals  the  fact  that, 
whUe'the  court.  In  each  case,  made  state- 
ments, quoted  by  counsel  in  his  brief,  which 
statements,  if  they  were  not  obiter,  would 
be  authority  for  counsel's  contention,  yet  it' 
clearly  appears,  in  each  case,  from,  the  hold- 
ing of  the  court  itself,  that  it  was  Tinneces- 
sary  for  the  disqualified  Judge  to  act  In 
order  that  the  parties  be  not  denied  a  court 
In  one  case,  an  appeal  was  taken  to  a  dis- 
qualified chancellor,  and  he  held  that  there 
were  other  courts  open  to  the  parties.  In 
the  other  case,  there  was  a  quorum  of  the 
Judges  of  the  court  qualified  to  sit  and  thus 
there  existed  no  necessity  requiring  a  dis- 
qualified one  to  sit  In  order  that  there  might 
be  a  court  It  thus  appears  that  all  that 
was  said  by  the  chancellor  and  the  Judge  up|- 
on  the  question  now  before  this  court  was 
nnneceasary  to  the  decisions  rendered,  and 
therefore  "obiter"  to  the  real  questions  de- 
cided by  such  courts.  Counsel  has  apparent- 
ly failed  to  read  carefully  the  opinion  in 
Oakley  v.  Asplnwall,  as  he  has  failed  to  dis- 
cover that  the  court  fully  recognized  the 
proposition  announced  by  us  in  State  ex  rel. 
Null  y.  Policy,  supra.  This  he  should  have 
discovered,  because  the  Oakley  Case  has  been 
frequently  cited  by  courts  and  text-writers 
as  an  authority  in  support  of  such  proposi- 
tion.   Judge  Hurlbut  said : 

"But  it  may  be  said  that  this  court  consists 
of  eight-judges;  that  a  less  number  cannot  con- 


stitute it ;  and  therefore  from  necessity  its  mem- 
bers must  sit  in  all  cases.  •  •  •  It  being 
provided  by  law  that  six  members  of  the  court 
shall  constitute  a  quorum,  a  judge,  v^  it  tn- 
tereated  or  related  to  a  party  to  a  tuit,  cannot 
be  required  to  act  from  necestity,  unleit  u>hen 
at  leaat  three  of  the  judge*  may  be  to  eircum- 
ttanoed~-ti  case  not  likely  to  occur." 

We  are  therefore  confronted  with  this  tin- 
usual  situation — counsel  denouncing  as  un- 
sound a  former  holding  of  this  court  and  yet 
falling  to  cite  anything,  entitled  to  recep- 
tion as  authority,  in  support  of  his  conten- 
tion, while  two  of  the  three  cases  cited  by 
him  are  absolutely  opposed  to  such  conten- 
tion. 

Let  us  see  what  other  courts,  besides  those 
hereinbefore  referred  to,  have  said  upon 
this  question,  and  in  many  cases  when  their 
statements  were  an  essential  part  of  their 
decisions.  Referring  to  other  decisions  ren- 
dered by  the  courts  of  New  York  (those  be- 
ing the  courts  rendering  the  decisions  here- 
tofore referred  to  as  cited  by  defendant), 
we  find  the  following: 

In  Paddock  v.  Wells,  2  Barb.  Ch.  331,  Id., 
5  N.  Y,  Ch.  663,  the  vice  chancellor,  in  re- 
fusing to  sit  in  a  case  when  he  was  related 
to  one  of  the  parties  thereto,  said  of  the 
ixUe  forbidding  a  Judge  to  sit  tn  a  cause 
where  he  is  disqualified: 

"The  only  exception  to  this  principle  is  where 
the  Constitution  has  conferred  the  jurisdiction 
npon  a  particular  judge,  or  tribunal,  and  no 
provision  is  made  by  law  for  hearing  and  de- 
ciding the  matter  in  controversy,  when  the 
judge  is  related  to  either  of  the  parties  in  the 
suit  There,  the  Oonatitution  being  the  para- 
mount laui,  the  judge,  or  tribunal,  to  whom  the 
Constitution  hat  confided  the  decision  of  the 
matter,  muit  from  the  neceitity  of  the  case  hear 
and  decide  it,  to  prevent  a  failure  of  juitioe." 

The  exception  to  the  general  rule  was  again 
recognized  in  Converse  v.  Arthur,  17  Barb. 
(N.  T.)  410,  decided  in  1854,  being  subsequent 
to  the  decisions  cited  by  defendant ;  the  court 
saying: 

"A  judge,  it  is  said,  may  tit,  where  juriidic- 
tion  it  conferred  by  the  Conttitution  (the  fact 
in  tbe  case  at  bar),  and  upon  no  other  tribunal, 
for  otheruHte  there  will  be  a  failure  of  justice. 

In  1896,  in  the  case  of  People  v.  Trustees,  4 
App.  Dlv.  399,  39  N.  T.  Sun>.  607,  the  court 
recognized  this  exception  In  the  following 
language: 

"Cases  are  to  be  found  where  judicial  offi- 
cers, or  officials  acting  in  a  judicial  capacity, 
have  been  permitted  to  act,  notwithstanding 
the  disqualification  of  interest,  but  I  think, 
without  exception,  they  have  all  been  oaiea 
where,  unlett  such  offloer  loat  permitted  to  act, 
there  would  have  been  a  failure  of  juttiee,  for 
the  reason  that  there  wot  no  other  pereon  who 
could  act," 

Again  in  the  year  1900,  In  People  y.  Magee, 
55  App.  Dlv.  195,  66  N.  X.  Supp.  849,  the 
court  in  a  most  extreme  case,  said: 

"By  the  statute  the  police  commissioner  was 
the  only  tribunal  authorized  to  try  charges 
against  the  relator.  Whatever  may  be  bis  prej- 
udice, therefore,  bis  jurisdiction  is  undoubted, 
for  otherwise  the  relator  could  not  be  tried  or 
removed,  however  flagrant  his  offenses.  If  this 
proposition  need  authority,  it  is  abundant  8ee 
People  y.  WilUams,  61  App.  Div.  102,  64  N. 
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Y.  Supp.  467:  People  v.  Common  Council,  85 
Hun,  602,  33  N.  T.  Supp.  165 ;  In  re  Byers,  72 
N.  Y.  1,  28  Am.  Hep.  88." 

And  again,  as  late  as  tbe  year  1910,  In 
Wilcox  V.  Supreme  Council  of  Boyal  Arca- 
num, 66  Miac.  Rep.  253,  123  N.  Y.  Supp.  83, 
we  find  the  exception  fully  recognized.  In 
Bliss  T.  CaUle  Bros.,  149  Mich.  601,  113  N. 
W.  317,  12  Ann.  Gas.  513,  the  court  said: 

■"It  is  well  established  that  the  rule  of  dis- 
qualification of  judges  must  yield  to  the  de- 
mands of  necessity;  as,  for  example,  in  cases 
tohere  applied  it  would  destroy  the  only  tribu- 
ncl  in  toAtcfc  relief  could  be  had." 

In  Galey  v.  Board,  174  Ind.  181,  91  N.  E. 
693,  Ann.  Cas.  1912G,  1099,  the  court  said: 

"The  maxim  that  one  shall  not  be  a  judge  in 
his  own  case  is  a  sound  and  salutary  one^  and 
should  not  be  relaxed,  etioept  when  necessity  re- 
quires." 

In  Pearce  t.  Atwood,  13  Mass.  324,  the 
court  said: 

"Any  interest,  therefore,  hoioever  small,  has 
been  held  sufficient  to  render  a  judge  incompe- 
tent. The  only  eiioe^tion  known,  to  this  broad 
and  general  rule,  ewtsts  where  there  may  be  a 
necessity  that  the  person  so  interested  should 
act,  in  order  to  prevent  a  failure  in  the  adminis- 
tration of  justice." 

In  Board  of  Superrisors  v.  Board  of  Su- 
perrlsors,  20  Wis.  139,  in  supporting  the  ac- 
tion of  tbe  Judges  of  such  court  in  decid- 
ing causes  wherein  they  were  interested,  the 
court  said: 

"And  it  is  obvious  that  from  necessity  they 
must  have  acted  in  such  causes,  to  prevent  a 
failure  of  justice." 

We  cannot  better  close  this  port  of  our  de- 
cision than  by  quoting  the  following  from 
the  great  case  of  State  ex  rel.  Cook  et  al.  t. 
Houser,  Secy,  of  State,  122  Wis.  534,  100  N. 
W.  964,  decided  In  tbe  year  1904.  That  court 
said: 

"Bat  iroing  further,  and  conceding  for  the 
moment  that  the  proposition  last  discussed 
could,,  in  any  event,  oe  resolved  in  favor  of  the 
position  of  counsel  for  the  plaintiff,  we  •  meet 
at  once  the  stem  rule  of  necessity,  which  puts 
aside  all  the  grounds  for  judicial  disqualifica- 
tion, when  otherwise  there  would  be  no  tribunal 
whatever  to  administer  any  remedy  for  tbe 
grievance  waiting  for  redress.  The  courts,  in 
treating  that  rule,  will  be  found  generally  to 
have  restricted  it  to  the  precise  case  in  band, 
and  yet  to  have  viewed  it  sufficiently  broad  as 
to  fully  suffice  therefor.  •  •  •  This  court 
has  recognized  the  rule  of  necessity,  where 
otherwise  the  one  empowered  to  apply  his  judg- 
ment to  the  matter  would  have  been  disqualified, 
in  Board  of  Supervisors  of  Jefferson  County 
V.  Board  of  Supervisors  of  Milwaukee  County, 
20  Wis.  139.  The  same  rule  justified  Chancel- 
lor Kent  in  Stuart  v.  Mechanics'  &  Farmers' 
Bank,  19  Johns.  (N.  Y.)  40(5,  to  keep  his  place 
upon  the  bench,  though  pecuniarily  interested 
in  the  trial  before  him.  In  Matter  of  Leefe,  2 
Barb.  Ch.  (N.  X.)  39,  Chancellor  Walworth 
deemed  himself  justified  by  it  in  presiding, 
though  one  of  his  relatives  was  a  party,  and  by 
express  statutory  provision  be  was  disqualified. 
In  Mooers  v.  White  et  al.,  6  Johns.  Ch.  (N.  Y.) 
360,  Chancellor  Kent  again  leaned  on  that  rule 
in  presiding,  though  by  tbe  literal  sense  of  the 
statute  disqualified,  as  in  the  case  aforesaid. 
In  the  Tr.  Book,  8  Hen.  619,  2  BoU.  Abr.  93, 
the  judges  who  presided  relied  upon  the  same 
rule  in  performing  their  duties,  though  aU  were 
defendants  in  the  action.  That  is  referred  to 
u  a  rery  apt  iUoatration  of  the  extent  to  which 


the  rule  has  been  applied  in  Mayor  of  London 
v.  Marwick,  11  Mod.  184.  Further  to  the  same 
effect  are  In  re  Ryera  et  al.,  72  N.  Y.  1,  28  Am. 
Rep.  88;  Thellnsson  v.  Rendlesham,  7  H.  L. 
Cas.  428:  Commonwealth  v.  McLane,  4  Gray, 
(Mass.)  427;  Ten  Eick  y.  Simpson,  11  Paige 
(N.  Y.)  177-179;  People  v.  Edmonds,  15  Barb. 
(N.  Y.)  629-631.  It  should  be  noted  that  in  the 
authorities,  to  which  plaintiff's  counsel  can  best 
turn  to  sustain  their  contention  on  this,  the 
rule  we  are  discussing  is  fully  recognized. 
Stockwell  v.  Township  Board  of  White  Lake, 

22  Mich.  341;  State,  etc.,  v.  Crane,  36  N.  J. 
Law^  394 ;  State  of  Washington,  etc.,  v.  Board 
of  Education,  etc.,  19  Wash.  S,  52  Pac.  317, 
40  L.  R.  A.  317,  67  Am.  St.  Rep.  706.  In 
addition  to  the  foregoing  on  the  same  subject, 
the  following  are  peculiarly  in  point :  People, 
etc.,  v.  Common  Council,  85  Hun,  601,  33  N. 
Y.  Supp.  165;  People  t.  Commissioners,  etc., 
84  Hun,  64,  32  N.  Y.  Supp.  18;  People  ▼. 
Board  of  Trustees,  4  App.  Div.  399,  39  N.  Y. 
Supp.  607;  People,  etc.,  v.  Magee,  55  App. 
Dlv.  105,  66  N.  Y.  Supp.  849;  People,  etc., 
V.  Sherman,  etc.,  66  App.  Div.  231,  72  N.  Y. 
Supp.  718,  affirmed,  171  N.  Y.  684,  64  N.  E. 
1124 ;  Miller  v.  Elmendorf,  51  App.  Div.  173, 
64  N.  Y.  Supp.  775." 

It  is  therefore  clear  that,  under  both  rea- 
son and  authority,  the  law  Is  as  announced  in 

23  Cyc.  581: 

"The  rule  as  to  the  disqualification  of  judges 
must  yield  to  the  demands  of  necessity.  Where 
disqualification,  if  permitted  to  prevail,  de- 
stroys the  only  tribunal  in  which  relief  may 
be  sought,  and  thus  effectually  bars  the  door 
of  justice,  the  disqualified  judge  is  bound  to 
hear  and  decide  the  cause.  But,  to  justify  a 
disqualified  judge  in  sitting  in  a  cause  in  which 
he  IS  directly  interested,  the  necessity  must  be 
imperative,  in  the  determination  of  which  the 
greatest  care  should  be  exercised." 

PlalntUr,  believing  himself  entitled  to  tbe 
expense  warrant  demanded,  bad  the  same 
right  that  every  other  citizen  of  this-  state 
has — to  go  Into  court'  and  seek  "right  and 
Justice,  administered  without  denial  or  de- 
Jay."  There  was  only  one  court  to  which  he 
could  go  for  relief.  He  could  not  be  asked 
to  wait  until  the  people  bad  provided  anoth- 
er tribunal,  because:  (1)  To  do  so  would,  at 
best,  deprive  bim  of  a  constitutional  right 
(speedy  Justice) ;  (2)  there  was  nothing  to  en- 
courage bim  in  the  belief  that  any  such  tri- 
bunal would  ever  be  created ;  (3)  to  so  wait 
would  be  misconstrued  by  many  as  a  confes- 
sion that  be  had  knowingly  taken  money  un- 
der an  invalid  law.  Defendant  left  to  plain- 
tiff but  one  course  to  pursue — to  go  at  once 
before  the  only  court  having  authority  to  de- 
termine tbe  validity  of  his  claim  and  to  grant 
bim  adequate  relief,  and  there  demand  bis 
legal  rights.  We  refer  to  this  court  as  "tbe 
only  court  having  authority  to  determine  tbe 
validity  of  bis  claim  and  to  grant  bim  ade- 
quate relief,"  because,  while  tbe  circuit  court 
has  Jurisdiction  to  Issue  writs  of  mandamus 
and  might  have  been  applied  to  for  a  writ 
herein,  it  is  customary,  whenever,  through 
such  a  writ,  it  is  sought  to  require  a  pub- 
lic officer  to  perform  some  ministerial  act, 
which,  to  be  of  any  effect  whatsoever,  must 
be  performed  within  a  very  limited  period, 
to  seek  such  writ  of  this  court  because,  from 
any  decision  of  tbe  circuit  court,  there  Is  a 
rl£ht  of  appeal  to  this  court,  and  a  c(Mlside^ 
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able  time  must  oecessarily  elapse  before  sadi 
an  appeal  caa  be  taken  and  brought  on  toe 
bearing  in  tbis  court  This  is  but  another 
application  of  the  rule  of  necessity.  Thus, 
if  this  proceeding  had  been  started  in  the 
drcnlt  court,  before  an  appeal  could  be 
brought  to  and  determined  by  this  court,  June 
30,  1915,  the  date  when  the  current  appropri- 
ation to  meet  the  prorisions  of  chapter  239, 
I.aw3  1011,  supra,  lapses,  would  have  passed 
and  the  appropriation  have  lapsed,  rendering 
absolutely  ineffective  the  writ  sought  for. 
l'>jrthermore,  It  is  clear  that  the  circuit  Judg- 
es of  this  state  are  equally  disqualified  to 
determine  the  rights  of  plaintiff  to  the  re- 
lief sought  as  are  the  members  of  this  court 
Two  questions  are  presented  In  considering 
the  prorisions  of  chapter  239,  Laws  1011: 
(1)  Is  the  allowance  therein  provided  for  an 
allowance  for  expenses?  (2)  If  it  is  an  al- 
lowance for  expenses,  is  such  statute  consti- 
tutional? Chapter  49,  Laws  1907,  provides 
that  the  circuit  judges  shall  be  reimbursed 
for  certain  "expenses"  incurred  in  the  dis- 
charge of  their  duties.  There  can  be  no  ques- 
tion but  that  the  allowance  to  the  circuit 
Judges  is  one  for  expenses.  It  is  therefore 
apparent  that,  if  this  proceeding  had  been 
brought  before  a  circuit  Judge,  he  would 
have  had  a  direct  financial  Interest  in  the 
determination  of  these  questions,  as  upon 
the  answer  he  gave  to  the  same  might  rest 
bis  right  to  receive  the  benefits  of  said  chap- 
ter 49,  Laws  1907.  He  would  have  a  direct 
Interest  in  the  answer  to  the  first  question, 
as  thereon  would  depend  the  necessity  of  his 
answering  the  second  question,  the  answer  to 
which  is  as  vital  to  his  rights  as  it  may  be  to 
those  of  Judge  McCoy.  It  was  undoubtedly 
a  consideration  of  all  these  matters  (the  equal 
disqualification  of  the  circuit  Judges;  the 
fact  that  the  writ,  to  be  effective,  must  be 
given  In  such  a  short  time;  and  the  further 
fact  that  this  matter  could  not  reach  a  final 
determination  within  such  brief  period.  If 
commenced  in  the  circuit  court)  which  led 
counsel  for  defendant  to  state  in  his  brief: 
"It  is  true  that,  if  this  court  does  not  act 
there  is  probably  no  other  tribunal  that  can 
try  Judge  McCoy's  case." 

[3]  Has  plaintiff  sought  the  proper  remedy? 
This  proceeding  was  Instituted  under  the  pro- 
visions of  section  764,  C.  C.  P.,  but  it  is  con- 
tended by  defendant  in  his  return,  though 
not  even  suggested  in  his  brief,  that  plain- 
tUTs  remedy  Is  by  action  at  law  in  this  court 
under  the  provisions  of  section  25,  O.  0.  P., 
and  succeeding  sections.  Through  such  fail- 
ure to  present  this  matter  In  his  brief,  we 
might  deem  this  contention  abandoned  by  de- 
fendant and  not  refer  to  it  further,  but  we 
prefer  not  to  so  dispose  of  it.  The  remedies 
provided  by  sections  25  and  764  are  radically 
different,  and  there  is  a  well-defined  line  of 
demarcation  between  the  classes  of  cases 
that  come  within  the  provisions  of  these  two 
sections.  Section  764  authorizes  the  Supreme 
and  circuit  courts  to  issue  the  writ  of  man- 
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damus  to  any  peraoxL  or  officer,  "to  compel  the 
performance  of  an  act  which  the  law  special- 
ly enjoins  as  a  duty  resulting  from  an  office, 
trust,  or  station";  and  section  766  provides 
that  the  writ  "must  be  Issued  in  all  cases 
where  there  is  not  a  plain,  speedy,  and  ade- 
quate remedy,  in  the  ordinary  course  of  law." 
It  will  be  noted  that  the  writ  will  issue  to 
comi)el  the  performance  of  an  act  that  the 
law  specifically  enjoins  as  a  duty,  and  this 
means  that  it  can  issue  to  compel  the  per- 
formance of  such  act  oniy  as  the  law  specific- 
ally enjoins  as  a  duty.  If  the  duty  to  per- 
form the  act  depends  upon  the  Judgment  of 
the  officer  charged  therewith,  or  if,  under  the 
facts  presented,  he  is  vested  with  any  discre- 
tion in  the  matter  of  performance,  mandamus 
is  not  the  proper  remedy. 

By  the  provisions  of  section  25,  any  person 
deeming  himself  aggrieved  by  the  refusal  of 
the  state  auditor  to  allow  any  Just  claim 
against  the  state  may  commence  an  action  at 
law  against  the  state  in  the  Supreme  Court 
If  he  recovers  Judgment,  the  clerk  of  the  Su- 
preme Court  shall  furnish  a  certified  tran- 
script of  the  Judgment  to  the  state  auditor, 
who  shall  audit  the  amount  of  the  Judgment 
and  the  same  shall  be  paid  out  of  the  state 
treasury.  These  provisions  of  the  law  have 
reference  to,  and  apply  only  to,  cases  where 
the  auditor  Is  vested  by  law  with  some  Judg- 
ment or  discretion  as  to  the  amount,  if  any, 
that  shall  be  allowed  on  a  particular  claim 
against  the  state.  If  the  claim  Is  rejected  or 
if  allowed  in  part,  and  the  claimant  is  dis- 
satisfied  with  the  allowance,  then  his  remedy 
is  by  an  action  at  law  in  this  court,  as  pro- 
vided by  section  25  and  succeeding  sections; 
but  when  a  claim,  t>ased  upon  a  valid  law, 
has  (MDce  been  audited  and  allowed  by  the 
auditor  himself  or  by  some  other  duly  au- 
thorized person,  board,  or  tribunal,  or  the 
amount  thereof  Is  fixed  by  law,  so  that  there 
Is  no  dispute  as  to  the  amount  of  the  claim, 
it  then  becomes  the  duty  of  the  auditor  to 
allow  it  and  to  issue  a  warrant  upon  the 
state  treasurer  therefor,  provided,  of  course, 
that  money  has  been  appropriated  for  the 
payment  thereof.  In  such  cases,  the  auditor 
Is  vested  with  no  discretion,  and  the  Issu- 
ance of  the  warrant  is  a  pure  ministerial  act 
the  performance  of  which,  in  case  of  refusal, 
will  be  compelled  by  mandamus.  The  dis- 
tinction may  be  made  clearer  by  Illustration, 
If  a  bill  for  labor  or  supplies  furnished  to 
the  state  is  presented  to  the  auditor  for  al- 
lowance, it  Is  his  duty  to  audit  it  If  he  al- 
lows it  in  part  or  in  whole,  and  the  claimant 
accepts  such  allowance.  It  is  then  the  duty  of 
the  auditor  to  issue  a  warrant  in  payment 
thereof;  and,  if  be  refuse,  mandamus  will 
lie  to  compel  him  to  issue  it  But  the  auditor 
cannot  be  compelled  by  mandEunns  to  allow 
the  claim  at  any  particular  amount  and,  If 
the  claimant  is  dissatisfied  with  the  allow- 
ance as  made,  his  remedy  Is  by  action  at  law, 
under  the  provisions  of  section  25.  On  the 
other  band,  wbeia  the  amount  claimed  la  fix- 
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ed  by  law  (as,  for  Instance,  an  officer's  sal- 
ary), the  auditor  Is  rested  with  no  discretion 
whatever.  If  he  Is  satisfied  as  to  the  Identity 
of  the  oflBcer  claiming  the  salary,  It  Is  bis 
duty  to  issue  his  warrant  for  the  amount  so 
fixed.  In  that  case,  there  Is  nothing  to  be 
determined  by  an  action  at  law,  and.  If  the 
auditor  refuse  to  Issue  the  warrant,  manda- 
mus Is  the  proper  remedy  to  compel  him  to 
Issue  the  same. 

The  above  principles  are  recognized  by  the 
courts  of  this  country  generally.  20  Oyc.  235. 
In  Black  Y.  Auditor,  26  Ark.  237,  that  court, 
after  quoting  the  section  of  their  statute  al- 
lowing suits  to  be  brought  against  the  state, 
end  which,  in  all  material  matters,  Is  sim- 
ilar to  our  section  25,  said: 

"The  salaries  of  the  circuit  judges  are  fixed 
by  law.  An  appropriation  has  been  made  to 
pay  these  salaries.  The  ministerial  duty  of 
auditing  the  accounts  and  issuing  his  warrant, 
for  the  amount,  is  all  that  remains  to  be  done. 
If  suit  were  brought  against  the  state,  under 
the  sections  above  Quoted,  and  an  appropriation 
made  by  the  Legislature,  the  same  ministerial 
duty  would  remain  to  be  performed." 

This  has  special  application  to  the  present 
case,  because  the  only  fact  to  be  determined 
at  a  trial  is  already  determined,  to  wit,  the 
amount  due  to  plaintiff;  and,  even  after  a 
Judgment  In  an  action  at  law,  it  would  still 
be  necessary  to  Issue  the  warrant  In  Rice, 
Auditor,  V.  State  ex  rel.  Drapler,  95  Ind.  33, 
that  court  said : 

"Whenever  the  money  necessary  to  pay  a 
particular  claim  against  the  state  has  been  ap- 
propriated by  the  Legislature,  and  the  amount 
of  ue  claim  has  been  definitely  ascertained  in  a 
manner  prescribed  by  law,  a  refusal  by  the 
auditor  of  state  to  draw  his  warrant  upon  the 
treasurer  of  state  for  the  payment  of  the  claim 
will  authorize  the  interposition  of  the  courts  by 
appropriate  mandatory  proceedings.  In  such 
a  case  it  is  not  a  sufficient  objection  that  such 
proceedings  afford  an  indirect  method  of  suing 
the  state.^' 

In  Bryan  v.  Cattell,  15  Iowa,  538,  the  Su- 
preme Court  of  that  state  said: 

"All  the  cases,  as  well  as  the  statute,  recog- 
nize a  distinction  between  those  acts  resting  in 
discretion  and  such  as  are  plainly,  clearly,  defi- 
nitely prescribed  by  law.  Thus  the  auditor  is 
required  to  settle  all  claims  against  the  treas- 
ury. •  •  •  Now,  his  judgment  or  discretion 
as  to  the  amount  he  should  allow  on  such  set- 
tlement could  not  be  controlled  by  mandamut 
but  he  could  be  compelled  to  act,  or,  after  he 
had  thus  settled  the  amount  due  the  claimant, 
he  could  be  compelled  to  grant  the  required  cer- 
tificate. •  •  •  And  whether  there  is  a  dis- 
cretion is,  of  course,  to  be  determined  by  the 
courts,  in  each  case,  where  the  process  of  man- 
damus is  invoked.  If  there  is,  then,  though  ever 
so  unwisely  exercised,  there  can  be  no  interfer- 
ence. If  not,  then  the  omission  or  performance 
of  an  act,  specially  enjoined  by  law,  as  result- 
ing from  the  office,  may  be  compelled." 

A  few  others  of  the  many  cases  to  the  same 
effect  are  White  v.  Worth,  126  N.  C.  570,  36 
S.  E.  132 ;  State  ex  rel.  Bache  v.  Richards,  15 
Utah,  477,  49  Pac.  532 ;  State  ex  rel.  Maddox 
V.  Kenney,  10  Mont.  5.S3,  26  Pac.  999 ;  Swann 
V.  Buck,  40  Miss.  268;  Gilbert  v.  Moody,  3 
Idaho,  3,  25  Pac.  1092 ;  Page  v.  Hardin,  8  B. 
Men.  (Ky.)  648.    The  right  to  the  wrlt^  under 


the  circumstances  shown  in  this  case,  has 
been  recognized  in  this  state.  Howard  v. 
Bums,  14  S.  D.  383,  85  N.  W.  920. 

Chapter  239,  Laws  of  1911,  allows  to  eadi 
Supreme  Court  judge,  who  removes  to  the 
capital  for  the  performance  of  his  official  du- 
ties, the  fixed  expense  allowance  of  $50  per 
month,  payable  upon  the  certified  Touchers 
of  such  judge.  It  is  alleged  by  plaintiff  and 
admitted  by  defendant  that  plaintiff  has  com- 
plied with  all  the  requirements  of  this  law. 
It  is  further  alleged  and  admitted  that  the 
Legislature  of  1913  made  an  appropriation  of 
funds  with  which  to  pay  this  specific  amount, 
and  that  this  fund  is  now  on  band  in  the 
state  treasury  and  available  for  this  very 
purpose.  The  claim  is  audited  at  a  fixed 
amount  by  the  law  itself.  The  defendant  is 
vested  with  no  discretion  whatever  In  the 
matter  of  allowing  the  said  sum  of  money. 
Mandamus  is  the  proper  mode  of  compelling 
him  to  perform  the  purely  ministerial  act  of 
issuing  the  warrant  Bivans  v.  Bradley,  4  S. 
D.  83,  55  N.  W.  721.  The  contention  of  de- 
fendant that  plaintiff's  remedy  is  by  action 
under  section  25,  C.  C.  P.,  and  not  by  manda- 
mus, can  scarcely  be  taken  seriously,  and  It 
apparently  was  not  so  taken  by  defendant 
himself  or  be  would  have  discussed  the  same 
in  bis  brief. 

[4]  Defendant,  in  his  return,  contends  that 
plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  at  law.  Inasmuch  as  this  contenticHi 
is  not  referred  to  in  bis  brief,  and  the  re- 
turn does  not  suggest  any  other  remedy  at 
law,  except  that  under  section  25,  0.  C.  P., 
we  need  only  suggest,  in  addition  to  what  we 
have  said  above  in  regard  to  an  action  at 
law,  that,  in  the  ordinary  course  of  law,  an 
action  commenced  under  section  25,  after 
plaintiff's  cause  of  action  had  accrued,  could 
never  be  prosecuted  to  final  judgment  prior 
to  the  1st  day  of  July,  1915,  and  defendant 
admits  that  unless  the  money,  appropriated 
for  the  payment  of  plaintiff's  claim,  is  paid 
prior  to  that  date,  said  appropriation  will 
lapse.  In  that  case,  plaintiff  could  not  be 
paid  In  any  event  until  the  money  for  that 
purpose  had  been  appr<^riated  by  some  fu- 
ture Legislature.  In  the  second  place,  it  re- 
quires more  than  a  right  of  recovery  in  tbe 
future  to  constitute  adequate  relief  and  to 
justify  a  refusal  of  relief  by  mandamus. 

"The  'other  remedy,'  the  existence  of  which 
will  oust,  or,  rather,  prevent  the  invocation  of, 
jurisdiction  by  mandamus,  must  be  equally 
convenient,  beneficial,  and  effective  as  manda- 
mus. *  *  *  It  must  be  a  remedy  which  will 
place  the  relator  in  statu  quo ;  that  is,  in  the 
same  position  he  would  have  been  had  the  duty 
been  performed.  Etheridge  v.  Hall,  7  Port. 
(Ala.)  47.  Indeed,  it  must  be  more  than  this. 
It  must  be  a  remedy  which  itself  enforces  in 
some  way  the  performance  of  the  particular 
duty,  and  not  merely  a  remedy  which  in  the 
end  saves  the  party,  to  whom  the  duty  is  owed, 
unharmed  by  its  nonperformance.  Sessions  v. 
Boykin,  78  Ala.  328 ;  2  Spelling,  Extraordinary 
Relief,  S  1375;  MerriU,  Mandamus.  §  53. 
Hence  it  is  that,  while  mandamus  will  not  lie 
to  enforce  a  duty  which  may  b«  coerced  by  tiie 
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ordiBuy  civil  actions  at  law,  aa  where  the 
duty  is  merely  to  pay  money  or  to  deliver  prop- 
erty, it  does  lie  whenever  such  actions  cannot 
be  availed  of  to  the  specific  performance  of 
the  official  act  which  the  relator  is  entitled  to 
have  performed,  aa  where  a  diabursing  officer 
refuses  to  draw  a  warrant  it  ia  his  duty  to 
draw,  in  which  case  an  action  for  damages, 
while  It  would  eventually  save  the  relator  harm- 
leas,  would  not  coerce  the  discharge  of  the 
specific  duty."  State  ex  rel.  Brickman  v.  Wil- 
son, 123  Ala.  250,  26  South.  482,  45  I/.  R.  A. 
772. 

The  above  language  is  especially  appropri- 
ate when  applied  to  the  facts  in  this  case. 
Conceding  that  plaintiff  has  a  cause  of  action 
against  the  state  that  could  be  maintained 
under  the  provisions  of  section  25,  C.  G.  P., 
and  that  the  money  now  due  could  eventu- 
ally be  recovered,  this  would  by  no  means 
afford  plaintiff  the  specific  and  adequate  rem- 
edy to  which  he  is  entitled.  Under  the  provi- 
sions of  chapter  239,  Laws  1911.  plaintiff  Is 
entitled  to  a  warrant  on  the  state  treasurer 
for  150,  and  no  substitute  for  such  warrant 
or  means,  however  certain,  of  collecting  said 
sum  of  money  In  the  future,  can  afford  him 
adequate  relief. 

[6-7]  This  brings  us  to  a  consideration  of 
the  one  ground  assigned  by  defendant  for  re- 
fusing to  Issue  the  warrant  demanded,  to 
wit,  the  claim  that  said  chapter  239,  Laws 
1911,  is  unconstitutional  because  in  conflict 
with  section  2,  art  21,  and  section  30,  art,  5, 
of  the  Constitution  of  this  state. 

Section  2,  art.  21,  after  fixing  the  salaries 
of  the  Governor,  Supreme  and  circuit  court 
judges,  secretary  of  state,  the  state  treasur- 
er, state  auditor,  and  commissioner  of  school 
and  public  lands,  the  superintendent  of  pub- 
lic Instruction,  the  Attorney  General,  and  the 
Lieutenant  Governor,  provides: 

"They  shall  receive  no  fees  or  perquisites 
whatever  for  the  performance  of  any  duties 
connected  with  their  offices.  It  shall  not  be 
competent  for  the  Legislature  to  increase  the 
salaries  of  the  officers  named  in  this  article 
except  aa  herein  provided." 

Section  30,  art.  5,  provides: 

"The  judges  of  the  Supreme  Court,  Circuit 
courts  and  county  courts  shall  each  receive 
such  salary  as  may  be  provided  by  law,  consist- 
ent with  this  Constitution,  and  no  such  judge 
shall  receive  any  compensation,  perquisite  or 
emoluments  for  or  on  account  of  his  office  in 
any  form  whatever,  except  such  salary:  Pro- 
vided, that  county  judj^es  may  accept  and  re- 
ceive such  fees  as  may  be  allowed  under  the 
land  laws  of  the  United  States." 

The  argument  presented  by  defendant's 
counsel  In  his  printed  brief  is  certainly  un- 
usual, and  we  believe  counsel  himself,  upon 
mature  reflection,  will  feel  that  much  that  he 
has  said  was  wholly  uncalled  for  and  highly 
improper,  not  an  aid  to  the  court  in  arriving 
at  the  proper  legal  conclusion,  for  which  ev- 
ery brief  should  be  designed.    Counsel  says: 

"It  would  take  only  a  child,  simply,  were  he 
not  biased,  to  see  that  the  donation  offered  you 
under  section  239  is  nothing  but  graft.  The 
reason  it  is  ^ven  is  on  account  of  the  pitiable 
salary  which  is  attached  to  your  office.  •  •  • 
If  tbey  (the  Legislature)  possessed  this  power, 
then  die  amount  they  may  give,  or  yon  may 


take,  is  limited  only  by  their  judgment,  or  your 
avarice." 

He  also  says: 

"Could  I  stand  before  you,  convinced  clearly, 
as  X  am,  that  the  act  of  the  Legislature  at- 
tempting to  give  you  $50  per  month  in  addition 
to  your  salary  clearly  violates  the  Constitution, 
and  ask  you  to  hold  yourselves  guilty?  Could 
you  admit  your  guilt?  And  still  I  am  a  lawyer 
as  well  as  yourself.  Probably  my  knowledgv, 
based  on  a  long  period  of  study,  would  not 
differ  much  from  the  average  of  the  bench." 

The  only  thing  to  be  found  In  counsel's 
brief,  which  could  in  any  manner  throw  light 
upon  the  question  now  under  consideration, 
la  the  definition  of  the  word  "perquisite,"  as 
found  in  Webster's  New  International  Dic- 
tionary, and  another  defijiition  founid  in  Bou- 
vler's  Dictionary,  which  latter  definition  is 
approved  in  the  case  of  Wren  v.  Luzerne  Co., 
9  Pa.  Co.  Ct.  R.  22,  a  decision  of  a  county 
court  dted  by  defendant.  With  these  defini- 
tions we  fully  agree.  The  only  other  author- 
ity cited  is  a  decision  by  the  Supreme  Court 
of  Maryland  (Vansant  v.  State,  96  Md.  110, 
53  Atl.  711),  holding  that  an  officer  is  not 
entitled  to  retain  interest  on  public  funds 
held  by  him  in  his  official  capacity — a  ques- 
tion entirely  foreign  to  the  one  before  us. 
Counsel  for  defendant  has  misquoted  section 
30,  art.  5,  of  the  Constitution,  making  what 
we  deem  a  material  change.  Instead  of  quot- 
ing It  as  providing  that  the  officers  therein 
named  shall  receive  no  "compensation,  per- 
quisite or  emoluments  for  or  on  account  of 
his  office,  in  any  form,  whatever,  except  such 
salary,"  he  has  inserted,  in  place  of  the  ital- 
icized words,  the  words  "on  any  account," 
We  trust  this  error,  as  well  as  that  in  quot- 
ing from  the  English  decision.  Is  the  result  of 
Inadvertence  and  not  prompted  by  any  de- 
sire to  mislead  the  court  or  others  who  may 
read  defendant's  brief. 

From  the  fact  that  defendant's  counsel  has 
dted  no  authorities  throwing  any  real  light 
upon  the  constitutionality  of  the  law  In  ques- 
tion, we  are  led  to  conclude  that  he  fully 
realizes  the  weakness  of  the  contention  that 
chapter  239,  Laws  1911,  is  unconstitutional, 
and  therefore  bases  his  real  defense,  not  up- 
on the  ground  that  the  action  of  defendant 
In  refusing  to  iesue  the  warrant  was  justi- 
fied, but  that  such  action,  right  or  wrong,  is 
&aaX,  and  cannot  be  reviewed  by  this  court,, 
owing  to  the  interest  of  the  judges  thereof. 
Having  held,  however,  that  such  action  of 
defendant  is  not  final,  and  that  it  is  both  our 
right  and  duty  to  act  in  this  matter,  we  shall 
proceed  to  consider  and  determine  the  ulti- 
mate question  before  us — the  constitutional- 
ity of  such  law.  We  do  this  in  the  full  faith 
that  the  people  of  this  state  will  believe  that 
the  conclusion  at  which  we  arrive  will  be  the 
honest  view  of  those  whom  they  hare  placed 
in  a  position  of  great  trust ;  and  we  believe 
that  they,  who  have  so  honored  us,  will  com- 
mend us  for  meeting  squarely  the  issue  thus 
presented,  while  they  would  Justly  condemn 
us,  if,  moved  by  the  InsinuatiooB  and  veiled 
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threats  contataed  In  defaidant's  brief,  we 
shonld  refuse  to  uphold  tlie  dignity  of  this 
court  and  wrongfully  surrender  to  an  Infe- 
rior executive  officer  the  Judicial  function  of 
Interpreting  the  laws  of  this  state. 

It  being  a  fundamental  proposition  that 
the  state  (Constitutions  do  not  grant  powers 
to  the  representatives  of  the  people,  bnt  that 
sucb  representatives  have  every  power  of  a 
sovereign  people,  except  such  as  may  be  tak- 
en from  them  by  the  state  Constitution  or 
given  to  the  federal  government  by  the  fed- 
eral Constitution,  it  follows  that  the  univer- 
sal rule  for  construing  the  enactments  of 
such  representatives  is:  An  act  of  a  state 
legislature  will  not  be  held  unconstitutional 
unless  its  unconstitutionality  appears  prac- 
tically beyond  a  reasonable  doubt  This  rule 
has  frequently  been  announced  by  this  court 
We  are,  however,  not  eontent  to  base  our  de- 
cision herein  ilpon  suck  rule,  bnt  owing  to 
our  direct  Interesft  therein,  we  believe  that 
we  should  refuse  to  Issue  the  writ  prayed 
for,  unless  it  appear  clear  that,  under  both 
reason  and  authority,  the  law  in  question  Is 
constitutional. 

It  must  be  conceded  by  all  that  our  Con- 
stitution forbids  any  increase  in  the  salary 
of  any  officer  named  in  the  sections  quoted, 
through  the  granting  to  him  of  "any  compen- 
sation, perquisite  or  emoluments  for  or  on 
account  of  his  office";  but  it  must  be  pre- 
sumed that  our  Constitution  was  drafted 
with  the  utmost  care  and  precision  in  the  use 
of  language,  and  with  a  full  tmderstandln^ 
of  the  accepted  meaning  of  every  word  used 
therein.  With  this  thought  In  mind  It  might 
be  sufficient,  for  the  purposes  of  this  deci- 
sion, to  note  that  an  allowance  for  "expens- 
es" is  not  forbidden  by  any  section  of  the 
Constitution.  The  distinction  between  the 
term  "expenses"  and  the  phrases  "compensa- 
tion, perquisite  or  emoluments  for  or  on  ac- 
count of  an  office,"  or,  "for  the  performance 
of  duties  connected  with  an  office,"  is  so 
broad  and  clear  that  It  cannot  be  presumed 
that  the  framers  of  the  Constitution  over- 
looked the  same.  The  Constitution  nowhere 
forbids  the  allowance,  to  any  public  officer, 
of  expenses  incident  to  the  performance  of 
his  official  duties.  The  convention  which 
framed  the  Constitution  of  this  state  had  be- 
fore it  all  of  the  Constitutions  that  had  there- 
tofore been  adopted  by  the  several  states  as 
well  as  the  Constitution  of  the  United 
States ;  and  such  convention  had  among  its 
members  ntany  of  the  most  prominent  law- 
lyers  of  the  territory— men  who  must  be  pre- 
sumed to  have  been  familiar  with  the  deci- 
sions of  the  various  courts  interpreting  the 
language  of  such  Constitutions  and  the  con- 
structions placed  upon  the  legislative  enact- 
ments of  the  various  states.  These  men  must 
have  known  that  section  1,  art  2,  of  the  fed- 
eral Constitution,  declared  that  the  FreH- 
Sent  should  receive  for  his  services  a  com- 
pensation "which  shall  neither  be  increased 
or  diminished  daring  the  period  for  which  he 


shall  have  been  elected,  and  be  shall  not  re- 
cdve  within  that  period  any  other  emolu- 
ment from  the  United  States  or  any  of  them." 
These  men  must  have  known  that  the  word 
"emolument"  was,  as  recognized  by  every  au- 
thority, a  term  broad  and  comprehensive,  one 
which  includes  within  it  "perquisites,"  "sal- 
ary," "c<Hnpen8atlon,"  "pay,"  "wages,"  and 
"fees."  These  men  must 'have  known  that, 
with  the  above  provisions  of  the  federal  Con- 
stitution in  force,  the  Congress  of  the  United 
States,  a  body  of  men  which  at  all  times  dar- 
ing the  hifttoiy  of  this  government  has  had 
among  its  members  many  of  the  greatest 
constitutional  lawyers  of  the  day,  Iiad  enact- 
ed legislation  under  which  the  President,  for 
nearly  a  century  prior  to  the  framing  of  our 
Constitution,  had  been  furnished  a  home, 
horses,  carriages,  servants,  household  equii>- 
ment,  and  many  other  things  incidental  to 
and  appropriate  to  his  high  office.  These 
men  must  have  known  that  such  federal  leg- 
islation had  never  been  questioned  either  as 
regards  its  propriety  or  its  constitutionality. 
These  men  must  have  known  that  In  prac- 
tically every  state  in  the  Union  <in  many 
of  which  there  were  constitutional  provisions 
similar  to  the  one  above  referred  to  in  the 
federal  Constitution  and  to  the  (mea  relied 
upon  by  defendant  in  this  case)  there  had 
been  legislative  enactments  making  provi- 
sions for  the  several  Governors  similar  to 
those  made  by  the  federal  Congress  for  the 
President,  as  well  as  Innumerable  measures 
appropriating  money  to  be  paid  other  officers 
to  recompense  them  for  expenses  incurred  in 
the  discharge  of  their  official  duties.  Is  it 
possible  for  any  one  to  presume  that  these 
men,  with  all  these  facts  in  mind,  intended, 
by  the  words  used  in  our  Constitution,  to 
prohibit  allowances  for  expenses  incid«it  to 
the  discharge  of  public  duties?  Farther  light 
has  since  been  thrown  upon  the  construction 
given  to  the  provision  of  the  federal  Consti- 
tution above  referred  to  by  the  act  of  June 
23,  1906  (34  Statutes  at  Large,  454,  c.  3523 
[U.  S.  Comp.  St  1913,  I  225]),  which  pro- 
vides: 

"That  hereafter  there  may  be  expended  for 
or  on  account  of  the  traveling  esepentet  of  the 
President  of  the  United  States  such  sums  as 
Congress  may  from  time  to  time  appropriate, 
not  exceeding  $25,000  per  annum,  such  sum  when 
appropriated  to  bt  expended  in  the  diterefion  of 
the  President  and  accounted  for  on  hit  certifi- 
cate tolels/." 

Under  appr<H>rlations  thereafter  made  by 
Congress,  Presidents  Roosevelt  and  Taft  re- 
ceived, and  to-day  President  Wilson  Is  re- 
ceiving, thousands  of  dollars  each  year.  So 
far  as  we  know.  It  has  never  been  suggested 
that  the  money  so  allowed  was  an  "emolu- 
ment" and  therefore  unconstitutional.  No 
one  has  ever  seen  fit  to  accuse  these  Presi- 
dents of  being  grafters.  The  Judges  of  the 
federal  courts,  whose  salaries  are  fixed  by  a 
law  declaring  that  such  salaries  shall  be  the 
"compensation  for  their  official  services," 
draw  from  the  United  States  Treasury  a  sum 
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not  exceedliig  910  per  day  ^rtwn' absent  from 
the  places  of  their  residence.  Act  March  3, 
1911,  c.  231,  8  259,  36  St  U  1161  (U.  S.  Comi*. 
St.  1918,  I  1236).  This  allowance  is  not  kIt- 
oi  as  an  increase  of  talary  but  to  cover  the 
expenses  incident  to  their  being  away  from 
home  In  the  discharge  of  their  dntles. 

Certainly,  from  the  above,  it  should  be 
dear  that  it  is  universally  held  that  an  al- 
lowance for  expenses  Incident  to  the  dis- 
charge of  the  duties  of  ofiBce  is  not  an  in- 
crease of  salary,  a  perquisite,  nor  an  emolu- 
ment of  oflSce.  Ck>unsel  for  defendant  prac- 
tically concedes  as  much,  because  In  bis  brief 
be  says: 

"If  the  act  of  the  Legislature  had  merely  pro- 
vided that  yott  should  be  reimburaed  on  account 
of  actual  traveling  fees  or  other  money  which 
you  expend  for  the  state,  other  than  your 
actual  hving,  this  would  probably  be  valid ;  but 
such  is  not  the  case." 

This  brings  us  to  a  discussion  of  what  we 
deem  the  only  question  upon  the  real  merits 
of  this  case — the  allowance  of  a  lump  sum 
Instead  of  an  apprc^riatlon  to  reimburse  for 
actual  moneys  expended  and  Itemized.  The 
Constitution  of  this  state,  as  well  as  the  Con- 
stitutions of  nearly  all  the' other  states,  con- 
tains no  provision  requiring  the  judges  of 
the  appellate  court  to  reside  at  the  capital. 
In  many  states  the  Judges  do  not  reside  at 
the  capital ;  in  one  at  least  they  are  requir- 
ed to  reside  In  the  district  from  which  elect- 
ed. The  territorial  Supreme  Court  of  Dako- 
ta territory  was  composed  of  the  several  dis- 
trict Judges  who  held  stated  terms  of  appel- 
late court  at  the  capital,  and  were  engaged 
at  other  times  In  the  trial  of  cases  In  the 
aeveral  districts.  The  framers  of  our  Con- 
stitution knew  of  these  facts  and  undoubted- 
ly intentionally  so  worded  the  Constitution 
as  to  aUow  the  Judges  of  this  court  to  retain 
their  actual,  as  they  expressly  allowed  them 
to  retain  their  legal,  residences  at  their  for- 
mer homes.  The  Constitution  merely  re- 
quires that  they  hold  two  terms  of  court  at 
the  capital.  It  would  therefore  be  entirely 
proper  and  legal  for  plaintiff  to  hare  retain- 
ed his  actual  residence  at  Aberdeen,  the  place 
of  his  legal  residence.  Just  as  many  of,  the 
Judges  In  other  states  live  away  from  the 
capital.  If  thQ  Judges  of  this  court  contin- 
ned  to  reside  at  tbe  places  of  their  legal  res- 
idence, no  question,  under  any  authority, 
conid  be  raised  as  to  the  constitutlonaUty  of 
a  law  which  appropriated  money  to  reim- 
burse them  for  the  actual  expenses  incident 
to  their  travel  to  and  from,  and  for  their 
hotel  bills  while  at,  the  capital.  Such  an 
allowance  would  leave  to  the  Judges  clear,  as 
compensation  for  their  official  services,  the 
salary  provided  by  law,  and  no  one  could, 
and  we  apprehend  no  one  would,  say  that 
they  received  perquisites  or  emoluments.  In 
view  of  the  number  of  trips  that  would  have 
to  be  made  to  the  capital  and  the  number  of 
days  that  would  have  to  be  spent  there,  it  is 
clear  that  the  aggregate  of  such  expenses 


would  be  In  ezce«  of  $600  i>er  year  for  each 
Judge  so  living  away  from  the  capital.  Let 
us  suppose  that  the  several  Judges  of  this 
court  were  Uving  at  the  places  of  their  legal 
resldeaoe,  and  the  Legislature  were  asked 
to  enact  legislation  to  reimburse  them  for 
their  actual  expenses  incurred  in  going  to 
and  remaining  at  the  capital,  which  expens- 
es could,  from  their  nature,  be  itemised.  Is 
it  possible  that  such  Legislature  could  not 
say  to  the  Judges  of  this  court: 

"We  believe  that,  owing  to  the  fact  that  the 
duties  of  your  office  require  your  presence  at 
the  capital  a  considerable  portion  of  the  time, 
you  can  better  discharge  the  duties  of  such  of- 
fice if  you  will  reside  at  the  capital ;  hence,  in 
the  furtherance  of  a  sound  public  policy,  we 
ask  you  to  make  your  actual  residence  at  the 
capital,  and,  in  order  that  you  may  do  bo  with- 
out financial  loss  to  you,  we  will,  in  place  of 
paying  your  expenses  of  traveling  to  and  board- 
ing at  the  capital,  while  living  at  your  places 
of  legal  residence,  allow  you  such  a  sum  as 
will  cover  the  extra  expense  incident  to  your 
moving  to  and  living  at  the  capital." 

Would  not  the  allowance  in  the  one  case  be 
as  much  an  allowance  for  expenses,  and  In 
no  sense  a  i)erquislte  or  emolument,  as  In  the 
other?  Certainly  it  would ;  the  only  difCer- 
euce  being  that  in  the  one  case  the  law 
could  provide  for  the  expenses  to  be  itemized 
and  the  exact  amount  paid,  while  in  the  oth- 
er, from  the  very  nature  of  things,  it  would 
be  necessary  for  the  Legislature  to  estimate 
the  reasonable  and  probable  amount  of  such 
expenses  and  appropriate  a  lump  sum  there- 
for. If  the  Legislature  could  pass  such  a 
law  to  encourage  the  judges  to  move  to  the 
capital,  for  the  same  reasons  it  certainly 
Could  pass  one  where,  prior  thereto,  the 
judges  had  voluntarily  moved  to  the  capital. 
This  they  did,  and  no  one  has  ever  claimed 
that  the  allowance  made  was  greater  than 
the  amount  of  such  expenses,  or  that  it  Is 
greater  than  would  be  the  expense  incident  to 
the  Judges  coming  to  and  remaining  at  the 
capital  in  the  discharge  of  official  duties  if 
they  lived  at  the  places  of  their  legal  resi- 
dences. The  one  allowance  Is  Just  as  clear- 
ly for  expenses  as  would  be  the  other,  and 
Is  therefore  as  clearly  permissible  under  the 
Constitution  as  the  other.  The  Legislature 
had  tbe  right,  if  deemed  best  as  a  matter  of 
public  policy,  to  enact  the  law  which  it  did 
enact,  provided  it  did  not  make  the  allow- 
ance greater  than  the  expenses  it  was  de- 
signed to  cover;  and  It  was  for  such  Legis- 
lature to  determine  a  reasonable  and  proper 
amount.  It  Is  clear  that  the  Legislature 
did  not  intend,  in  the  enactment  of  such  leg- 
islation, to  increase  the  salaries  of  the  Judg- 
es, or  to  grant  them  any  perquisites  or  emol- 
uments for  the  discharge  of  their  duties,  but 
only  intended  to  assure  them.  In  so  far  as 
possible,  that  for  the  performance  of  their 
official  duties  alone,  and  not  for  the  perform- 
ance of  such  duties  and  the  payment  of  the 
expenses  incident  thereto,  they  should  re- 
ceive the  salaries  provided  by  law  for  the 
performance  of  such  duties.    The  Legislature 
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bad  a  right,  In  determining  the  advisability 
of  this  legislation,  to  take  into  account  what 
would  have  been  the  probable  allowance  nec- 
essary to  meet  the  expenses  for  which  the 
Judges  would  have  been  justly  entitled  to  be 
reimbursed,  if  they  had  remained  at  their 
legal  residences,  and  also  to  take  into  ac- 
count the  estimated  amount  of  additional  ex- 
pense Incident  to  moving  to  and  living  at 
the  capital;  so  long  as  it  has  not  exceeded 
either  of  these  sums,  there  is  left  no  ground 
to  dalm  that  it  has  increased  their  salaries. 
The  mere  fact  that  the  Legislature,  in  the 
exercise  of  Its  discretion,  has  seen  fit  to  es- 
timate, in  advance,  the  amount  of  such  ex- 
penses, and  to  limit  the  same  to  the  sum  of 
$60  per  month,  does  not  transform  the  ex- 
pense allowance  into  an  increase  of  salary. 
The  only  purpose  of  the  act  was  to  enable 
the  Judges  to  retain  for  their  own  proper  use, 
and  for  the  support  of  their  families,  the  sal- 
aries allowed  tbem  for  their  official  services, 
instead  of  paying  out  such  salaries  for  ex- 
penses that  should  properly  be  paid  by  the 
state. 

A  careful  and,  we  believe,  exhaustive  ex- 
amination of  the  decisions  fails  to  disclose  a 
single  case  in  which  It  has  ever  been  held 
that  a  legislative  act,  providing  for  an  al- 
lowance, for  expenses  incurred  in  the  dis- 
cbarge of  official  duties,  to  a  public  officer, 
whose  salary  or  compensation  was  fixed  at 
a  stated  sum,  was  in  violation  of  provisions 
such  as  are  found  in  many  state  Constitu- 
tions, forbidding  an  increase  of  salary  dur- 
ing official  terms,  or  forbidding  the  granting 
of  "fees,"  "perquisites,"  or  "emoluments"  to 
such  officer.  Legislative  acts  which  directly 
In  terms,  or  as  construed,  attempted  to  in- 
crease such  salaries,  have  been  held  invalid. 
But  n»  decision  has  been  found  or,  as  we 
believe,  can  be  found,  which  holds  a  legisla- 
tive act  to  be  unconstitutional  which  merely 
relieves  an  officer,  who  received  a  fixed  sal- 
ary or  compensation,  from  expending  such 
salary  for  expenses  incident  to  the  perform- 
ance of  his  official  duties.  One  question  will 
be  found  running  through  all  the  decisions 
wherein  courts  have  passed  upon  the  validity 
of  statutes  providing  allowances  to  public 
officers,  to  wit:  Was  the  purpose  of  the  Leg- 
islature to  Increase  the  salary,  or  was  its 
purpose  merely  to  save  such  salary,  so  that 
the  officer  would,  in  fact,  receive  the  whole 
thereof,  for  the  performance  of  his  official 
duties?  Defendant's  counsel,  in  his  printed 
brief,  says  of  the  expense  allowance  given 
by  the  Legislature  to  the  members  of  this 
court: 

"The  reason  it  is  given  is  on  account  of  the 

fitiable  salary  which  is  attached  to  your  office, 
t  is  because  members  of  the  Jjegislature  real- 
ized this  that  they  attempted  to  give  you  this." 

Undoubtedly  the  Legislature  intoided  to 
permit  the  members  of  this  court  to  retain 
and  use,  for  the  support  of  themselves  and 
their  families,  the  meager  salaries  attached 
to  such  office,  instead  of  requiring  them  to 


expend  it  in  traveling  and  otlier  expenses. 
Not  even  the  defendant  claims  that  the  Leg- 
islature has  done  more  than  this. 

The  fctlowing  cases  illustrate  the  rule  ap- 
plicable to  legislative  acts  relating  to  ex- 
pense allowances: 

The  Coastltution  of  the  state  of  Wisoonsin 
declared  that  the  compensation  of  a  public 
officer  should  not  be  increased  or  diminished 
during  his  term  of  office.  Section  26,  art  4, 
Constitution  Wis.  An  act  of  the  Legislature 
of  that  state  fixed  the  salary  of  circuit  court 
judges,  and  provided  that: 

"The  judges  of  the  circuit  courts  (shall  re- 
ceive) $3,600  each,  and  in  additioii  thereto  each 
judge  shall  receive  the  sum  of  $400  per  annum 
as  and  for  his  necessary  expenses  while  in  the 
discbarge  of  his  duties,  such  amount  to  be  paid 
quarterly."     St.  1898,  f  170. 

The  Supreme  Court  held  that  this  expense 
allowance  was  not  a  part  of  the  salary  or 
compensation  of  the  Judges,  within  the  pro- 
vision of  their  Constitution  forbidding  an  in- 
crease of  the  compensation  of  a  public  offi- 
cer during  his  term  of  office.  Milwaukee  Co. 
V.  Halsey,  149  Wis.  82, 136  N.  W.  139. 

The  Constitution  of  California  (section  9, 
art  11)  forbade  an  increase  of  the  salary  or 
compensation  of  any  officer  during  his  term 
of  office.  The  Supreme  Court  of  that  state, 
in  Kirkwood  v.  Soto,  87  Cal.  394,  25  Pac.  488, 
held  that  the  constitutional  inhibition  applied 
only  to  the  salary,  and  not  to  incidental  ex- 
penses of  the  office.  The  court,  in  its  opin- 
ion, says: 

"The  words  'compensation'  and  'salary'  were 
evidently  used  synonymously  in  the  Constitu- 
tion and  in  the  county  government  act" 

— and  referred  to  the  fact  that  the  Constlto- 
tion  forbade  an  increase  of  the  compensaticn 
of  state  or  constitutional  officers  equally 
with  county  officers.  The  action  before  the 
court  was  to  recover  expenses  of  a  coanty 
superintendent     The  court  said: 

"Since  the  adoption  of  the  present  Constitu- 
tion, many  acts  have  been  passed  by  the  Legis- 
lature, after  the  commencement  of  terms  of  of- 
fice, providing  for  the  payment  of  necessary  ex- 
penses incident  to  the  offices." 

The  Legislature  of  that  state  had  passed 
an  act  making  an  allowance  to  the  Justices 
of  the  Supreme  Court  and  the  Judges  of  the 
superior  courts,  for  expenses  incurred  in  go- 
ing to  and  from  their  respective  places  of 
residence,  upon  the  business  of  the  court,  or 
to  attend  its  sessions.  Referring  to  this  act, 
the  court  says: 

"The  constitutionality  of  these  provisions  has 
never  been  qaestioned,  so  far  as  we  are  advised, 
in  any  court,  or  elsewhere,  and  yet,  if  the  theory 
of  the  appellant  be  true,  they  would  seem  to 
have  been  subject  to  the  same  objections  raised 
here,  during  tlie  terms  of  the  justices  and  Judges 
who  were  in  office  at  the  time  the  act  was 
passed.  The  question  now  presented  for  deci- 
sion does  not  appear  to  have  been  ever  passed 
upon  by  the  Supi-eme  Court  of  this  state,  but  a 
similar  question  was  before  the  Supreme  Court 
of  Illinois  in  I^riscoe  v.  Clark  Co.,  95  111.  309. 
The  Constitution  of  that  state  provided  that 
the  county  board  should  fix  the  compensation  of 
all  county  officers,  with  the  amount  of  tlieir 
necessary  expenses,  'provided  that  the  compens** 
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tion  of  no  officer  shall  be  increased  or  dimlnislied 
daring  bis  term  of  office.'  Tlie  Supreme  Court 
held  tbat  it  waa  the  salary  of  tlie  county  officer 
(the  compentation  for  the  pergonal  ducharge  of 
official  duty)  wliicb  tlie  board  was  forbidden  to 
change,  •  •  •  '•  and  not  the  expense  allow- 
ance, saying:  "In  our  opinion,  it  was  tJie  com- 
pensation for  services  to  be  rendered,  and  not 
the  incidental  expenses  of  the  office,  that  the 
Liegislature  was  forbidden  by  section  9,  art.  11, 
of  the  Constitution,  to  raise." 

A  review  of  decisions  founded  upon  iwir- 
tlcular  statutory  provisions  would  extend 
this  opinion  to  no  useful  purpose.  It  is  suf- 
ficient to  say  that  we  have  no  doubt  or  hesi- 
tation as  to  onr  conclusions:  (1)  That  it  is 
not  only  the  right  but  the  duty  of  the  judges 
of  this  court,  not  only  under  the  rule  of  ne- 
cessity, recognized  by  all  the  courts,  but  es- 
pecially under  the  express  provisions  of  our 
state  Constitution,  to  take  Jurisdiction  of 
and  to  decide  this  case  regardless  of  any 
personal  Interest  In  the  result  thereof.  (2) 
That  chapter  239,  Laws  1911,  being  what  It 
clearly  purports  to  be,  a  law  providing  for 
the  expenses  Incident  to  the  office  of  supreme 
judge,  and  therefore  one  which  was  Intended 
to  save  to  the  judges  their  salaries,  and  not 
to  Increase  such  salaries,  is  constitutional. 
(3)  That  the  voucher  presented  to  and  filed 
with  the  defendant  on  May  4,  1915,  and  upon 
which  plaintiff  based  his  demand  for  the  ex- 
pense warrant  claimed,  was  and  Is  In  due 
and  proper  form.  (4)  That  It  was  the  clear 
and  plain  duty  of  the  defendant  to  issue  the 
warrant  demanded  by  the  plaintiff.  (5)  That 
the  proper  and  only  adequate  remedy  to  en- 
force the  performance  of  this  ministerial  act 
Is  the  writ  demanded  by  plaintiff. 

Let  judgment  be  entered  accordingly. 

McCOT,  P.  J.,  taking  no  part  herein. 


OAHLON  T.  WESTERN  TJNION  TELE- 
GRAPH CO.     (No.  374&)t 

(Supreme  Court  of  South   Dakota.     June  21, 
1916.) 

1.  Teleorafhb  ANn  TteLBFHONKS  $=»67— Neo- 
UGENCE— Sale  of  Oats— Value. 

Where,  by  negligence  of  a  telegraph  com- 
pany, a  telegram  offers  for  sale  oats  at  40,  in- 
stead of  45,  cents  a  bushel  on  tracks  at  deliv- 
ery point  and  the  oats  are  settled  for  at  that 
price,  the  seller  engaged  in  buying  and  selling 
grain  could  recover  on  the  basis  of  the  value  of 
the  precise  shipment  at  the  shipping  point  and, 
to  determine  that  value,  could  show  what  he 
could  have  received  for  such  oats  at  the  regular 
terminal  shipping  point  having  an  open  market 
at  all  times. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  %%  64-6S;  Dec.  Dig. 
«=.67.] 

2.  Teixorafhs  and  Telephones  <S=>52  — 
Nbglioence— Sale  ot  Oats- Reduction  of 
Dauaoes. 

Where  by  negligence  a  telegram  offers  for 
sale  oats  at  40,  instead  of  45,  cents  per  bushel 
on  tracks  at  delivery  point,  the  seller  engaged  in 
buying  and  selling   oats  is  under  no  duty  to 


buy  other  oats  to  fill  the  place  of  those  so  ship- 
ped to  reduce  the  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  S  36;  Dec.  Dig.  «=> 
52.] 

8.  Appeal  and  Ebbob  «=»1039— Thkobt  or 

Cause— Market  Value. 

In  an  action  against  a  telegraph  compa- 
ny for  a  mistake  in  a  tel^ram,  whereby  oats 
were  offered  for  sale  at  a  price  less  than  that 
meant  to  be  offered,  that  the  complaint  alleged 
the  market  value  of  the  oats  at  the  delivery 
point  as  a  basis  of  value  is  immaterial,  where 
the  case  was  tried  throughout  on  the  theory  that 
the  value  at  the  shipping  point  controlled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4075-4088;  Dec.  Dig.  <S=> 
1039.] 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty ;   Robert  B.  Tripp,  Judge. 

Actton  by  James  CaiAon  against  the  West- 
em  nnl<»  Telegraph  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfiBnned. 

Bailey  &  Voorhees,  of  Sioux  Falls  (George 
H.  Pearons,  of  New  York  City,  <rf  counsel), 
for  appellant  B.  P.  Wanzer,  of  Armour,  for 
respondent. 

WHITING,  J.  Appeal  by  defendant  from 
judgment  and  order  denying  a  new  trial. 
Plaintiff,  a  grain  dealer  at  Armour,  S.  D., 
delivered  to  defendant,  for  transmission  to 
a  party  at  Miles,  Iowa,  a  message  offering  to 
sell  to  such  party  a  car  of  oats  at  45  cents 
per  bushel  on  track  at  Miles.  Through  the 
negligence  of  defendant  the  message,  as  de- 
livered, read  "40"  where  it  should  have  read 
"45."  The  offer  was  accepted,  and  plaintiff, 
In  ignorance  of  the  error  In  the  message  as 
received,  shipped  a  car  of  oats  to  such  par- 
ty, and  afterwards  settled  for  same  at  40 
cents  per  bushel.  The  evidence,  under  the 
theory  upon  which  the  case  was  tried,  was 
ample  to  sustain  the  verdict. 

Appellant  claims  the  trial  court  erred  In 
refusing  to  admit  as  evidence  the  market  re- 
ports published  in  the  Armour  newspapers, 
in  refusing  to  permit  appellant  proper  lati- 
tude In  Its  cross-examination  of  witnesses  on 
the  question  of  market  value,  and  in  giving 
a  certain  instruction  to  the  jury  on  the  ques- 
tion of  market  value.  Appellant  contends 
that.  If  the  value  of  oats  at  Armour  was  the 
proper  basis  upon  which  to  rest  respondent's 
damages,  then,  as  tending  to  prove  such  val- 
ue, it  was  proper  to  prove  what  was  the 
market  price  at  which  similar  oats  could 
have  been  purchased  at  Armour.  Respondent 
contends  that  the  proper  basis  upon  'Vhlch 
to  compute  his  damages  was  the  value  of 
these  oats  for  the  purpose  of  shipment  to 
and  sale  in  the  terminal  markets.  Ofhe  evi- 
dence received  showed  such  shipping  value. 
If  such  value  was  the  proper  basis  upon 
which  to  compute  respondent's  loss,  the  trial 
court  committed  no  prejudicial  error,  either 
in  Its  rulings  upon  evidence  or  in  the  instruc- 
tion complained  of.    Appellant  cites,  In  sup- 
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port  of  its  contention,  37  Cyc.  1773.  The 
section  undoubtedly  referred  to,  and  which 
appears  on  pages  1772  and  1773,  reads: 

"Where  in  consequence  of  a  telegraph  com- 
pany's negligence  goods  are  shipped   and  sold 
on  a  particular  market,  which,  if  the  company 
had  performed  its  obligation,  would  have  been 
shipped  and  sold  on  another  and  better  market, 
a  recovery  has  been  allowed  for  the  difference 
between   the   markets,    plus   or   minus,   as   the 
case  may  be,  the  difference  in  expense  of  trans- 
portation and  handling.     Where  the  negligence 
of  the  telegraph  company  results  in  goods  be- 
ing shipped  and  sold  on  a  certain  market,  when, 
but  for  such  negligence,  they  would  not  have 
been  shipped  at  all,  the  measure  of  damages  is 
the  difference  between  the  price  realized  by  the 
sale  and  the  value  of  the  goods  at  the  place  of 
shipment,  plus  the  cost  of  handling  and  freight." 
[1, 2]  Respondent  was  engaged  in  buying 
and  shipping  grain.    To  determine  his  loss, 
then,  it  was  proper  to  show  what  he  could 
have  received  for  such  oats  at  the  regular 
terminal  shipping  point,  Chicago,  where  of 
course  there  was  an  open  market  for  oats  at 
all  times.    What  then  was  the  value  of  these 
oats  to   respondent?     Was  it   the  sum  at 
which  like  oats  could  be  purchased,  or  the 
value  of   these   very  oats  for  purposes   of 
shipment  and  sale?    Clearly  the  latter ;  such 
oats  liavlng  been  purchased  and  being  held 
by  a  dealer  therein  for  purpose  of  shipment 
and  sale.    There  was  no  duty  devolving  upon 
respondent  to  purchase  other  oats  to  replace 
these  oats  sold,  and  thereby  bo  reduce  de- 
fendant's liability.     Western  Union  Tel.  Co. 
V.  Stevens  (Tex.)  16  S.  W.  1095.    There  may 
have  been  no  other  oats  that  conid  have  been 
imrchased ;   but,  even  if  there  were,  plaintiff 
had  the  right  to  purchase  such  oats  and 
make   a   profit  by  selling  them  Just  as  he 
might  have  done  if  be  had  suffered  no  loss 
in  this  sldpment  to  Miles,  and  the  fact  that 
he  could  purchase  other  oats  is  absolutely 
foreign  to  any  issue  in  this  case.    Western 
Union  Tel.   Co.   v.   Collins,   45   Kan.  88,  25 
Pac.  187,  10  L.  B.  A.  515.     Appellant  sug- 
gests that  there  is  a  certain  risk  connected 
with  shipping  produce  that  must  be  taken 
Into  consideration,  in  connection  vrtth  freight 
rates,  expense  of  handling,  etc.,  in  determin- 
ing the  true  value  of  produce  at  the  shipping 
point    Conceding  that  to  be  true,  such  fact 
avails  appellant  nothing  in  this  case,  as  he 
offered  no  evidence  on  that  point,  either  up- 
on direct  or  cross-examination. 

[3]  Appellant  contends  that  the  court  erred 
in  ruling  that  plalntifTs  measure  of  dam- 
ages should  be  based  upon  the  value  of  oats 
at  Armour.  Appellant  contends  that,  by 
his  complaint,  respondent  made  the  market 
value  of  oats  at  Miles,  Iowa,  the  basis  up- 
on which  his  damages  should  be  determined ; 
that,  owing  to  the  fact  that  the  minds  of 
respondent  and  his  purchaser  never  met,  re- 
spondent could  have  collected  the  market 
price  at  Miles ;  and  that  such  market  price, 
being  alleged  to  have  been  46  cents,  the  loss, 
if  any,  softered  by  resp<Mident  was  due  to 
his  fault,  and  not  to  that  of  appellant    While 


respondent's  complaint  did  allege  the  market 
price  at  Miles,  it  also  alleged  facts  showing 
the  shipping  value  of  the  oats  at  Armour 
for  purposes  of  shipment  to  the  usual  termi- 
nal point,  Chicago.  The  printed  record  shows 
that  the  case  was  tried  throughout  upon  the 
theory  that  the  value  of  the  oats  at  Armour 
controlled,  that  upon  the  trial  appellant  In- 
sisted that  the  value  of  the  oats  at  Armour 
rather  than  at  Miles  was  controlling,  and 
that  there  Is  no  assignment  of  error  upon 
which  this  contention  could  be  based. 

The  Judgment  and  order  appealed  from 
are  affirmed. 


SMITH  T.  JOHNSON.     (No.  8809.) 
(Supreme  Court  of  South  Dakota.     June  21. 

1915.) 
1-  Specifio  Pebformanck  «=>121— Valtob  of 
Desebt  Land— SuFFiciBNcr  of  Evidence. 
In  an  action  by  the  vendor  for  specific  per- 
formance of  a  contract  for  the  sale  of  land,  in- 
cluding a  desert  land  filing,  evidence  held  in- 
Hulhcient  to  sustain  finding  that  the  value  of 
such  filing  was  trifling. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  387-395;  Dec  Dig.  «=s> 

2.  Vendob  and  Pubchaske  ®=>305— Action 
FOB  Pbicb— Loss  of  Land  Filino  nr  Act 

OF  BUYKB. 

Where  title  passed  to  the  buyer  under  a 
contract  for  the  purchase  of  land  and  a  desert 
land  filing,  and  his  rights  under  such  filing  were 
thereafter  lost  through  his  neglect  to  perform 
the  necessary  work  on  such  land,  plaintiff  could 
recover  the  full  purchase  price  without  reduc- 
tion, despite  the  cancellation  of  the  filing. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  862,  865-872;  Dec. 
Dig.  ®=»305.] 

3.  VeRDOB    and    PtTKCHASEB    «=»322— ACTION 

FOB  Dauaoes— Loss  OF  Land  FiLina  bt 
Vendob's  Failube  to  PEBraBU  WOBK. 
Where  the  vendor  sued  for  breach  of  a 
contract  to  purchase  certain  land  and  a  desert 
land  filing,  he  was  entitled  to  recover,  regard- 
less of  the  cancellation  of  such  desert  land  fil- 
ing for  his  failure  to  perform  the  necessary  work 
on  the  land  after  the  making  of  the  contract; 
the  cancellation  of  the  filing  being  foreign  to  his 
right  of  recovery. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent   Dig.  §§  944-947;    Dec.   Dig. 

4.  Specifio    Pebfobuance    €==>95  —  Plain- 
tiff's  Inability  to  Perfobu. 

Where  the  contracted  vendor  of  land  and  a 
desert  land  filing  after  making  the  contract 
failed  to  perform  the  work  upon  the  land  neces- 
sary to  preserve  such  filing,  so  that  it  was 
canceled,  he  could  not  have  specific  performance 
against  the  buyer;  since  one  seeking  to  enforce 
a  contract  purely  executory  in  nature  must  at 
all  times  keep  himself  ready  and  able  strictly 
to  perform  such  contract,  and  must  preserve  the 
property  and  control  of  the  title  thereto,  al- 
though, when  the  vendor  is  unable  to  penorm 
his  contract  in  some  slight  particular,  he  may 
have  specific  performance  if  such  inability  is 
not  due  to  his  own  act  or  negligence,  and  al- 
though a  court  of  equity  may  excuse  a  vendor 
who  has  innocently  contracted  to  convey  some- 
thing slightly  different  than  he,  in  fact,  owns. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  257-277;  Dec.  Dig. 
95.] 
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Appeal  from  Clrcalt  Oonrt,  Cnator  Cmmtri 
Lerl  McGee,  Judge. 

On  rehearing.  Former  decision  reversed, 
together  with  the  Judgment  and  order  below 
aiwealed  from. 

For  former  opinion,  see  161  N.  W.  46. 

Null  &  Boytal,  of  Hnron,  tor  appellant. 
Lawrence  H.  Hedrlck,  of  Hot  Springs,  for 
respondent. 

WHITING,  J.  Tbls  Is  an  action  brought 
to  enforce  the  specific  performance  of  a  con- 
tract for  the  sale  and  purchase  of  a  certain 
tract  of  patented  land,  together  with  an  80- 
acre  desert  land  filing  and  a  certain  water 
Tight  The  plaintiff  la  the  vendor.  This 
cause  was  before  tbls  court  upon  an  appeal 
from  a  former  trial  had  in  the  circuit  court, 
and  onr  decision  will  be  found  reported  in 
Smith  T.  Johnson,  80  S.  D.  200,  138  N.  W.  18. 
Beference  is  made  to  such  decision  for  a 
statement  of  the  terms  of  the  contract  This 
court  granted  a  new  trial,  and  the  present 
appeal  is  from  a  Judgment  rendered  upon 
such  second  trial  in  favor  of  plaintiff,  and 
from  an  order  denying  a  new  trial;  upcHi 
this  present  appeal  this  court,  in  a  decision 
reported  in  151  N.  W.  at  page  46,  affirmed 
the  lower  court,  basing  such  affirmance  upon 
the  defective  condition  of  appellant's  brief. 
A  rehearing  was  granted,  and  in  connection 
therewith  appellant  was  granted  leave  to  and 
be  has  filed  In  this  court  a  new  brief,  which 
In  all  respects  complies  with  the  statute  and 
the  rules  of  this  court 

[1]  Plaintiff  has  assigned  numerous  errors, 
but  we  find  it  unnecessary  to  consider  any 
asslgnm^its,  except  one  questioning  the  suf- 
ficiency of  the  evidence  to  sustain  a  finding 
that  the  desert  land  filing  was  of  trifling 
value.  The  patented  land  described  in  the 
contract  for  sale  was  one  tract  comprising 
all  of  a  certain  section,  except  the  east  half 
of  the  southeast  quarter  of  said  section,  and 
a  portion  of  the  northwest  quarter  of  said 
section,  and  the  desert  land  filing  covered 
such  portion  of  the  northwest  quarter  of  said 
section.  It  would  seem,  from  the  evidence 
offered,  that  land  entered  under  the  desert 
land  laws  becomes  the  property  of  the  entry- 
man  upon  the  payment  of  a  certain  trlfilng 
earn  In  cash  and  upon  proof  that  said  entry- 
man  has  for  four  years  performed  upon  said 
land  certain  work  amounting  to  at  least  the 
sum  of  $1  per  aCre,  for  each  year.  The  filing 
in  question  had  been  made  in  May,  1908. 
The  contract  sued  upon  was  made  In  March, 
1910.  From  the  evidence  of  plaintiff  himself 
It  would  appear  that  the  necessary  work  for 
tbe  first  and  second  annual  proofs  had  been 
done  upon  this  land,  and  that,  in  his  Judg- 
ment there  was  around  $200  worth  of  work 
done  thereon  in  the  way  of  ditching  and  fenc- 
ing. He  further  testified  that  the  value  of 
sncb  desert  land  filing  consisted  In  the  work 
that  was  done  thereon.  He  also  testified 
that  the  work  had  not  been  kept  up  on  this 
entry;    that  he  had  done  no  work  thereon 


since  he  made  his  contract  with  defendant; 
and  that  the  filing  was  subject  to  cancella- 
tion. It  was  stipulated  that  sacb  filing  was 
canceled  by  the  Interior  Department  in  May, 
1911.  In  the  light  of  the  above  evidence,  and 
also  in  view  of  the  fact  that  the  evidence 
showed,  and  the  trial  court  found,  the  pat- 
ented land  to  be  worth  in  excess  of  $20  per 
acre,  and  there  being  no  evidence  showing 
that  the  land  entered  nnder  the  desert  land 
filing  was  not  In  its  nature  as  valuable  as 
the  adjoining  land,  and  would,  when  patent- 
ed, be  of  less  selling  value,  we  are  at  a  loss 
to  understand  how  the  trial  court  could  find 
that  such  filing  was  of  trlfilng  value.  The 
finding  was  clearly  erroneous;  furthermore, 
it  was  error  for  the  trial  court  to  find,  as  It 
did,  that  the  plaintiff  was  ready,  able,  and 
willing  to  perform  all  of  the  conditions  of  the 
contract  it  being  conceded  that  at  the  time 
of  trial  he  could  not  convey  such  desert  land 
filing.  The  trial  court  found  plaintiff  enti- 
tled to  recover  the  full  contract  price;  this 
clearly  upon  the  theory  that  the  desert  land 
filing  was  of  trifiing  value.  Was  the  plain- 
tiff entitled  to  specific  performance  of  the 
contract  deducting  from  the  contract  price 
the  value  of  the  said  desert  land  filing;  or, 
being  unable  to  comply  with  the  conditions  of 
the  contract  has  he  lost  the  right  to  a  spe- 
cific performance  of  such  contract? 

[2,  3]  Of  Course,  If  this  was  a  mere  suit  for 
purchase  money,  where  title  had  passed  to 
the  purchaser,  and  the  rights  under  the 
desert  land  filing  had  thereafter  been  lost 
through  the  purchaser's  neglect  in  perform- 
ing the  necessary  work,  plaintiff  would  clear- 
ly be  entitled  to  recover  the  full  amount  of 
the  purchase  price  without  deduction;  fur- 
thermore, if  plaintiff  were  now  suing  for 
damages  claimed  to  have  resulted  from  the 
alleged  breach  of  contract,  he  would  be  en- 
titled to  recover,  regardless  of  the  cancella- 
tion of  such  desert  land  filing,  such  cancella- 
tion being  absolutely  foreign  to  his  right  of 
recovery. 

[4]  But,  when  one  party  to  a  contract  pure- 
ly executory  In  Its  nature  sees  fit  to  attempt, 
through  an  action  in  court  to  enforce  such 
contract  he  is  bound  at  aU  times  to  keep 
himself  ready  and  able  to  fully  perform  such 
contract  and,  to  that  end,  be  is  bound  to  pre- 
serve the  property  and  control  of  the  title 
thereto ;  he  cannot  allow  a  condition  to  arise 
that  will,  of  necessity,  destroy  a  part  of  said 
prc^erty  or  deprive  him  of  title  thereto,  and 
then  Invoke  the  rule  which  allows  to  a  ven- 
dor the  remedy  of  spedflc  performance,  even 
though  he  Is  not  able  to  pertor'm  In  accord- 
ance with  the  exact  terms  of  his  contract 
when  his  inability  to  so  perform  is  not  due  to 
any  act  or  neglect  upon  his  part  A  court  of 
equity  may  In  certain  cases  excuse  a  vendor 
who  has  innocently  contracted  to  convey 
something  slightly  different  or  greater  than 
he  is  able  to  convey,  but  it  wUl  not  excuse 
the  vendor  who  allows  ownership  in  that 
which  he  had  and  agrted  to  convey  to  pass 
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beyond  his  control;  it  la  bis  duty  to  keep 
his  tender  of  performance  good.  We  know  of 
no  case,  and  belleye  none  can  be  found, 
wbereln  a  vendor  was  decreed  spedflc  per* 
formance  when  he  was  nnable  himself  to 
comply  with  the  terms  of  his  contract,  and 
such  inability  resulted  through  his  own  neg- 
lect. When  the  vendee  refused  performance, 
he  became  liable  to  an  action  for  damages; 
he  also  became  liable  to  a  suit  for  specific 
performance,  but  there  rested  upon  him  no 
duty  to  preserve  the  property  of  which  be 
had  neither  possession  nor  ownership.  If  a 
vendor  does  not  see  fit  to  keep  himself  in  a 
position  to  fully  perform  his  contract,  be 
should  seek  some  other  remedy  than  specific 
performance.  We  do  not  wish  to  be  under- 
stood as  holding  but  that  there  may  be  equi- 
table circumstances  entitling  the  vendor  to 
spedflc  performance,  even  though  he  has  lost 
title  to  some  of  the  property  to  be  conveyed ; 
if  a  voider  should  advise  the  vendee  that  be 
(the  vendor)  was  unable  to  preserve  the  land 
or  its  title,  and  warn  such  vendee  that,  if  he 
does  not  take  the  title  and  preserve  the  prop- 
erty, he  will  yet  hold  him  resp<»slble  for  the 
full  contract  price — nnder  such  circumstanc- 
es it  might  be  equitable  to  enforce  specific 
performanca  No  such  equitable  situation  ap- 
pears here. 

The  former  decision  of  this  court,  as  well 
as  the  Judgment  and  order  appealed  from, 
are  reversed. 


BUNKERS  V.  GUERNSEY.    (Na  3709.) 

(Supreme  Court  of  South  Dakota.    June  21, 
1915.) 

1.  Action  «=»27— Natukk— Contbact  ob  Tobt 
— Faiujbe  to  Pbovk  B'baud— Impued  Con- 
tract. 

A  complaint  allegred  that  plalntiS  purchased 
a  farm  from  defendant  and  agreed  to  pay  there- 
for $80  an  acre;  that  defendant  represented 
that  it  contained  206  acres;  that  plaintiff,  rely- 
ing upon  such  representation,  paid  for  206  acres 
at  $30  an  acre ;  that  the  farm  in  fact  contained 
about  28  acres  less  than  the  amount  represent- 
ed ;  that  plaintiff  would  not  have  paid  for  206 
acres,  except  for  such  representation  and  bis 
belief  that  it  was  true ;  and  that  such  represen- 
tation was  false  and  made  by .  defendant  with 
intent  to  defraud.  The  making  of  the  represen- 
tation was  proved,  but  there  was  no  evidence  of 
fraud  or  intentional  misrepresentation.  Held, 
that  this  did  not  defeat  a  recovery,  since  while 
in  an  action  for  damages  from  another's  false 
and  fraudulent  misrepresentations  the  fraudu- 
lent intent  must  be  proved,  when  the  action  is 
brought  for  the  recovery  of  a  specific  sum  alleg- 
ed to  have  been  paid  through  a  mistake  of  fact 
on  plaintiff's  part,  the  allegations  of  fraudulent 
intent  may  be  treated  as  surplusage  and  a  re- 
covery had  upon  an  implied  contract  for  money 
had  and  received. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  g§  160-195;   Dec.  Dig.  <8=»27.] 

2.  Vendob  and  Pubcbaseb  «=3>347  —  Dsn- 
ciENcy  IN  AcBEAQE— Actions— Laches. 

Where  the  quantity  of  land  sold  by  the 
acre  could  be  ascertained  only  by  a  measure- 
ment thereof,  the  purchaser  had  no  reason  to  be- 
lieve that  the  farm  contained  less  land  than  he 
had  paid  for,  and,  where  he  had  no  occasion  to 


have  it  measured  for  over  12  years  after  his 
purchase,  an  action  for  the  deficiency  brought 
without  further  delay  after  the  discovery  of  the 
shortage  was  not  barred  by  laches. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  1021;    Dec.  Dig.  «=> 

3.  Pbincifai.  and  Agent  «=>23  —  Existencb 
OF  Relation— Sufficiency  of  Evidence. 

In  an  action  for  a  deficiency  in  the  acreage 
of  land  sold  by  the  acre,  evidence  held  sufficient 
to  show  that  the  person  who  carried  on  the  ne- 
gotiations with  plaintiff,  and  who  represented 
that  the  farm  contained  about  28  acres  more 
than  it  in  fact  contained,  was  the  vendor's  agent 
with  authority  to  bind  him  by  his  representa- 
tions as  to  the  quantity  of  land. 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  f  41 ;  Dec.  Dig.  «=923.] 

4.  Vendob  and  Pubchaseb  «=»164  —  Defi- 
ciency IN  ACBEAOE — LiIABIUTY  TO  ReTUEN 

Overpayment. 

CHv.  Code,  {  1616,  provides  that  one  who 
gains  a  thing  by  fraud,  accident,  mistake,  undue 
influence,  the  violation  of  a  trust,  or  other 
wrongful  act,  is,  unless  he  has  some  other  and 
better  right  thereto,  an  involuntary  trustee  of 
the  thing  gained  for  the  benefit  of  the  person 
who  would  otherwise  have  had  it  Held,  that  a 
vendor  of  land  sold  by  the  acre  who  was  paid 
by  the  purchaser  for  about  28  acres  more  than 
the  farm  contained  under  a  mistaken  belief  as 
to  its  quantity  was,  upon  the  discovery  of  the 
mistake,  bound  to  return  the  amount  overpaid, 
though  he  bad  no  intentioo  to  defraud  the  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g  328;  Dec.  Dig.  «s»164.] 

6.  Vendor  and  Pubchaseb  ®=»350  —  Defi- 
ciency IN  Acbeaoe— Actions— Evidence. 
In  an  action  for  a  deficiency  in  acreage  of 
land  sold  by  the  acre  as  containing  206  acres,  a 
question  asked  the  purchaser,  whether  be  would 
have  paid  for  206  acres  had  he  known  that  the 
farm  contained  materially  less,  was  properly  ad- 
mitted, as  it  was  competent  to  show  that  he 
paid  the  full  purchase  price  for  206  acres  under 
the  mistaken  belief  that  he  was  getting  that 
quantity  of  land. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  1043-1046;  Dec  Dig. 
«=»350.] 

Gates,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Minnehaha 
County ;   Joseph  W.  Jones,  Judge. 

Action  by  Henry  Bunkers  against  O.  B. 
Guernsey.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Robertson  &  Dougherty,  of  Dell  Rapids, 
and  Aikens  &  Judge,  of  Sioux  Falls,  for  ap- 
pellant Krause  &  Krause,  of  Dell  Raplda, 
for  respondent 

POLLET,  J.  Plaintiff,  In  his  complaint,  al- 
leges that,  in  the  month  of  April,  1901,  be 
purchased  a  farm  In  Minnehaha  county  from 
the  defendant;  that  the  price  per  acre 
agreed  upon  by  plaintiff  and  defendant,  and 
which  plaintiff  agreed  to  pay  to  defendant, 
was  $.30  per  acre;  that  defendant  represented 
that  the  farm  contained  206  acres,  and  that 
plaintiff,  believing  and  relying  upon  said  rep- 
resentations, paid  defendant  for  200  acres 
at  $30  per  acre,  amounting  to  $6,180;  that  It 
was  afterward  learned  by  plaintiff  that,  as 
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a  matter  of  fact,  tbe  term  contained  only 
177^  acres,  and  that  therefore  plalntifC  had 
paid  defendant  tor  28.62  acres  more  than  the 
Xaim. actually  contained ;  that  plaintiff  would 
not  have  paid  for  206  acres  except  for  said 
representations  and  his  belief  that  said  rep- 
resentations were  true.  In  addition  to  the 
above  allegattons,  plaintiff  alleged  that  the 
representations  made  by  defendant — ^that 
Bald  farm  contained  206  acres  of  land — were 
fftlse  and  untrue  and  were  made  by  defend- 
ant knowingly  and  for  the  pnrpose  and  with 
tbe  Intent  of  defrauding  the  plaintiff.  It  was 
clearly  established  by  the  evidence  at  the  tri- 
al that  the  party  who  negotiated  the  sale  to 
respondent  did  represent  the  farm  as  con- 
taining 206  acres,  that  resiKindent  believed  it 
to  contain  that  quantity  of  land,  and'  ttiat  he 
paid  the  full  purchase  price  of  that  amount 
of  land  upon  the  strength  of  such  belief. 
But  there  was  no  evidence  of  fraud  or  Inten- 
tional misrepresentation  on  the  part  of  de- 
fendant, although  there  is  evidence  that  de- 
fendant's agent  who  negotiated  the  sale  told 
plaintiff  that  defendant  had  bad  the  land 
measured  and  that  it  contained  206  acres  by 
actual  measurement.  Plaintiff  had  Judgment, 
and  defendant  appeala 

[1]  It  is  first  contended  by  appellant  that 
this  action  is  based  upon  tort — and  not  upon 
contract,  either  express  or  implied — and  that 
respondent,  having  failed  to  prove  his  allega- 
tions of  fraud  and  deceit,  is  not  entitled  to 
recover.  On  the  other  hand,  it  is  contended 
by  respondent  that  the  action  is  not  based  upr 
on  fraud,  but  upon  implied  contract;  that;, 
through  a  mistake  of  fact,  he  paid  appellant 
(856.60  for  which  he  received  no  considera- 
tion whatever;  and  that,  when  the  mistake 
was  discovered,  he  was  entitled  to  tbe  xe- 
tom  of  tbe  said  som  upon  an  implied  con- 
tract for  money  had  and  received.  In  this 
contention,  we  believe  respondent  is  right 
While  it  Is  true  that  in  an  action  for  the  re- 
covery of  damages  caused  by  the  false  and 
fraudulent  misrepresentations  of  another  it 
Is  necessary  to  prove  tbe  fraudulent  intent, 
it  Is  just  as  true  that,  when  tbe  action  is 
brought  for  the  recovery  of  a  specific  sum  al- 
leged to  have  been  paid  through  a  mistake  of 
fact  on  tbe  part  of  plaintiff,  tbe  allegations 
of  fraudulent  Intent  may  be  treated  as  sur- 
plusage and  a  recovery  had  upon  an  implied 
contract  for  money  had  and  received.  This 
proposition,  of  course,  is  based  upon  tbe 
assumption  that  tbe  complaint,  after  elim- 
inating the  allegations  of  fraud,  states  facts 
sufficient  to  c(Mi8tltute  a  cause  of  action  for 
money  had  and  received.  Appellant  having 
received  this  money  through  tbe  mistaken  be- 
lief that  tbe  farm  contained  206  acres,  it  be- 
came bis  duty,  upon  tbe  discovery  of  said 
mistake,  to  return  the  same  to  respondent. 
He  then  had  money  in  his  hands  whlcb  he 
knew  belonged  to  respondent  and  to  wbldi 
respondent  was  equitably  entitled. 

The  principle  Involved  is  the  same  as  In 
PtoCh  V.  Park,  12  S.  D.  (J3,  80  N.  W.  105,  76 


Am.  St  Sep.  688,  and  what  was  said  by  this 
court  la  that  case  should  govern  In  this: 

"Here  is  money  in  the  hands  of  one  person, 
to .  which  another  ia  equitably  entitled,  and  it 
may  be  recovered  in  an  action  upon  the  implied 
promise  arising  from  the  duty  of  the  person  in 
possession  to  pay  it  over  to  tbe  person  entitled 
thereto.  No  privity  of  eontract  between  the 
partiea  is  required,  except  that  which  resulta 
from  the  circumstances.  Siems  v.  Bank,  7 .  S. 
D.  338,  64  N.  W.  167.  The  reasons  given  by  the 
Minnesota  Supreme  Court  in  deciding  a  case 
peculiarly  analogous  to  the  one  at  bar  meet  our 
approval.  Mitchell,  J.,  speaking  for  that  court, 
says:  'An  action  for  money  had  and  received 
can  he  maintained  whenever  one  man  has  re- 
ceived or  obtained  possession  of  the  money  of 
another,  which  he  ought,  in  equity  and  good 
conscience,  to  pay  over.  This  proposition  is  ele- 
mentary. There  need  be  no  privity  between  the 
parties,  or  any  promise  to  pay,  othsr  than  that 
vrhich  results  or  is  implied  from  one  man's  hav- 
ing another's  money,  which  he  has  no  right 
conscientiously  to  retain.  In  such  case  the 
equitable  principle  upon  which  the  action  is 
founded  implies  the  contract  and  the  promise. 
When  the  fact  is  proved  that  he  has  the  money, 
if  he  cannot  show  a  legal  and  equitable  ground 
for  retaining  it,  the  law  creates  the  privity  and 
the  promise.' " 

And  it  Is  generally  held — and  we  believe 
rightly  so — that,  where  .one  party  is  shown  to 
have  money  In  his  bands  which,  in  equity  and 
good  conscience,  belongs  to  another.  It  may 
be  recovered  In  an  action  on  contract  not- 
withstanding tbe  fact  that  such  money  is  al- 
leged to  have  been  obtained  by  fraud  and 
misrepresentation,  where,  after  eliminating 
tbe  allegations  of  fraud,  enough  remains  In 
the  complaint  to  state  a  cause  of  action  on 
contract.  Wilson  v.  Randall,  67  N.  Y.  338; 
Byxbie  v.  Wood,  24  N.  Y.  607;  Conanghty  v. 
Nichols,  42  N.  Y.  83 ;  Ledwlcb  v.  McKlm,  53 
N.  Y.  307;  Tugman  v.  Nat  Steamship  Co., 
76  N.  Y.  207;  Neftel  v.' LIghtstone,  77  N.  Y. 
96 ;  People  v.  Wood,  121  N.  Y,  522,  24  N.  B. 
952;  27  Cyc.  878;  Holcomb  v.  Noble,  69  Mich. 
396,  37  N.  W.  497;  Siems  v.  Bank,  7  S.  D. 
338,  84  N.  W.  167;   Van  Oss  v.  Synon  et  al., 

85  Wis.  611,  56  N.  W.  190;   Ripley  v.  Case, 

86  Mich.  46,  49  N.  W.  47;  Western  Assur. 
Co.  V.  Towle,  65  Wis.  247,  26  N.  W.  104; 
Lindakog  v.  ScbouweUer,  12  S.  D.  176,  80  N. 
W.  190;  Luscombe  v.  Grigsby,  11  S.  D.  408, 
78  N.  W.  357;  James  River  Nat  Bank  v. 
Weber,  19  N.  D.  702,  124  N.  W.  953;  Logan 
v.  Freerks,  14  N.  D.  127, 103  N.  W.  426 ;  Mer- 
rlnm  v.  Johnson,  86  Minn.  61,  90  N.  W.  116; 
Herllhy  v.  Blokus  (App.  Term)  131  N.  Y. 
Supp.  623;  Krnster  v.  Chrlstlanson,  24  S.  D. 
103,  123  N.  W.  711. 

[2]  It  is  next  contended  by  appellant  that 
respondent  has  not  exercised  reasonable  dili- 
gence In  the  commencement  of  this  action, 
and  that,  by  his  long  delay  in  the  commence- 
ment thereof,  he  Is  guilty  of  laches  and  has 
thereby  estopped  himself  from  maintaining 
tbe  action  at  this  time. 

It  will  be  remembered  tbat  tbe  farm  was 
purchased  in  April,  1901.  This  action  was 
not  commenced  until  the  latter  end  of  the 
year  1913,  and  appellant  contends  that  be- 
cause'of  this  long  delay,  It  has  become  im- 
possible, through  the  death  of  a  witness  to 
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the  tmiunctlon,  to  arrive  at  a  correct  con- 
dnsloD ;  but,  for  the  pnrpose  of  excuatng  the 
apparent  delay  in  the  commoiceinent  of  the 
action,  respondent  showed  that  he  did  not 
discover  the  shortage  In  the  quantity  of  land 
until  during  the  month  of  November,  1913. 
There  is  no  support  in  the  record  for  appel- 
lant's claim  that,  by  the  exercise  of  ordinary 
diligence,  this  shortage  would  have  been  dis- 
covered at  an  earlier  date.  The  quantity  of 
the  land  could  be  ascertained  only  by  a  meas- 
urement thereof,  and  it  does  not  appear  that 
respondent  ever  bad  any  reason  to  believe 
the  farm  contained  less  land  than  he  had 
paid  for  nor  that  be  had  any  occasion  to 
liave  it  measured  until  November,  1913,  when 
he  was  abput  to  sell  it  and  had  it  measured 
for  the  purpose  of  ascertaining  the  exact 
quantity  of  land.  Certainly  respondent  can- 
not be  charged  with  negligence  or  want  of  or- 
dinary diligence  for  not  having  done  wtiat 
there  was  no  occasion  for  doing,  and  it  is 
not  claimed  that  there  was  any  delay  after 
the  shortage  was  discovered.  As  was  said 
by  this  court  in  Kenny  et  al.  v.  McKenzie,  25 
S.  D.  485,  12T  N.  W.  59T,  49  L.  R.  A.  (N.  S.) 
782,  the  vital  question  is,  "not  when  the  mis- 
take was  made,  but  when  it  was  first  discov- 
ered." 

[3]  At  the  trial,  the  court,  over  the  objec- 
tion of  appellant,  admitted  evidence  of  cer- 
tain representations  made  to  respondent  by 
one  Keneflck  (since  deceased)  who  purported 
to  be  representing  appellant  in  the  sale  of  the 
farm.  Appellant,  at  that  time,  was  residing 
In  Dubuque,  Iowa,  and  the  negotiations  with 
respondent  were  carried  on  by  said  Keneflck. 
It  is  claimed  by  counsel  that  Keneflck  was 
not  authorized  by  appellant  to  make  any 
representations  on  liis  behalf,  and  that  ap- 
pellant was  not  bound  by  such  representa- 
tions if  made.  But,  while  appellant  was  a 
witness  at  the  trial,  he  did  not  deny  the 
agency  of  said  Keneflck,  nor  aid  he  undertake 
to  state  the  extent  of  his  authority.  He  did 
testify,  however,  tliat  be  was  informed  that 
Keneflck  had  found  a  buyer  for  the  land; 
that  Keneflck  informed  him  of  the  name  of 
the  purchaser  and  the  amount  of  the  pur- 
chase price;  that,  from  this  information,  he 
himself  made  out  the  deed  and  received  the 
consideration  expressed  therein.  The  deed 
described  the  farm  as  containing  206  acres, 
more  or  less,  and  appellant  admitted  receiv- 
ing the  purchase  price  of  206  acres  at  $30 
per  acre.  In  view  of  these  facts,  we  are  of 
the  opinion  that  the  said  Keneflck  was  the 
agent  of  the  appellant, .  and  that,  as  such 
agent,  he  had  authority  to  bind  appellant  in 
the  matter  of  his  representations  as  to  the 
quantity  of  land.  It  was  Keneflck  who 
showed  respondent  the  land,  gave  him  the 
purchase  price,  and  named  the  terms  of  pay- 
ment; and,  from  the  fact  that  appellant  tes- 
tlflcd  that  Keneflck  informed  him  (appellant) 
of  the  name  of  the  purchaser  and  the  amount 
of  the  purchase  price,  it  would  seem  that  it 


was  Kenefldc  who  fixed  the  pnrcliase  prices 
It  is  unfortunate,  of  course,  tliat,  because 
of  the  death  of  Keneflck,  appelant  was  de- 
prived of  the  benefit  of  his  testimony;  bat, 
In  view  of  the  fact  that  appelant  himself^ 
when  upon  the  stand,  did  not  deny  KeneAcfc's 
agency  nor  undertake  to  show  the  extent  of 
his  authority,  it  is  difficult  to  see  how  Kane- 
flck's  testimony  could,  in  any  manner,  bave 
aided  appellant 

[4]  F^m  all  the  evidence,  it  la  <dear  that 
appellant  recdved  1858.60  which  resimndeut 
had  paid  him  under  the  mistaken  belief  that 
be  was  getting  206  acres  of  land,  and,  upon 
the  discovery  of  such  mistake,  it  was  appel- 
lant's duty  to  return  said  sum  of  money  to 
respondent.  Section  1616,  Civ.  Code.  And 
this  is  true,  although  appellant  is  not  shown 
to  have  had  any  intention  to  defraud  re- 
spondent First  Nat  Bank  t.  Hecht,  159 
Wis.  113,  149  N.  W.  703. 

[5]  While  on  the  stand  the  respondent  was 
asked  the  following  question: 

"Had  you  known  at  that  time  (at  the  time  of 
the  purchase)  that  the  land— that  that  farm  con- 
tained materially  less  than  206  acres,  would 
you  have  paid  for  206  acres?" 

This  was  objected  to  on  the  ground  that  it 
was  "incompetent  for  any  purpose,  not  show- 
ing that  defendant  ever  represented  it  to  con- 
tain 206  acres."  The  objection  was  over- 
ruled, and  the  ruling  thereon  is  assigned  as 
error.  There  was  no  error  in  receiving  the 
answer  to  this  question.  It  was  competent  to 
show  that  respondent  paid  the  full  purchase 
price  for  206  acres  at  |80  per  acre  under  the 
mistaken  belief  that  he  was  getting  that 
quantity  of  land. 

The  other  assignments  have  been  examin- 
ed ;  bat,  as  no  error  appears,  they  wUl  not  be 
taken  up  in  detail. 

The  judgment  and  order  appealed  from  are 
afllrmed. 

OATBS,  J.,  dissenting. 


CESSNA  V.  OTHO  DEVELOPMENT  & 
POWER  CO.  et  al.    (No.  3774.) 

(Supreme   Court  of  South  Dakota.     June  19, 

1915.) 

L  Appeal  and  Ekbob  «=»101— Obdebs  Ap- 
PBALABLE— Appointment  of  Receives. 
An  ex  parte  order,  appointing  a  receiver 
for  the  defendant  mining  corporation,  against 
which  plaintiff  was  seeking  to  enforce  a  miner's 
lien,  is  appealable,  under  Code  Civ.  Proc.  J 
462,  providing  that  "the  following  orders 
*  *  *  may  be  carried  to  the  Supreme  Court; 
An  order"  granting,  refusing,  continuing  or 
modifying  a  provisional  remedy. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (Dent  Dig.  {{  681-687;  Dec  Dig.  «=» 
101.] 

2.  Mines  and  Minxbals  «=>117  —  Mirer's 
Lien— RECEiVBBSBnp— Statdtb. 

Under  Laws  1909,  c,  51,  g  8,  providing  that 
whenever  suit  has  been  commenced  for  the  fore- 
closure of  mining  liens  upon  mining  property 
against  any  person  or  corporation,  and  the 
lienors  ahaU  move  for  the  appointment  of  a  re- 
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ceiver,  it  shall  be  th«  dnty  of  th«  court  to  ap- 
point a  receiver  to  take  poMession  of  all  t&e 
property  covered  b;  such  liens,  etc.,  it  was  nec- 
essary that  such  lienors  make  a  prima  facie 
ghowinr  jostifyin^  the  appointment  of  sach  re- 
ceiver for  a  miouiK  coiporatioa,  although .  the 
statute  did  not  specifically  mention  the  neces- 
sity therefor,  since  any  act  which  would  per- 
mit the  appointment  of  a  receiver  to  take  pos- 
seeaion  of  property,  thns  depriving  the  owner 
of  his  right  of  possession  and  control,  without 
showing  made  justifying  it,  would  be  funda- 
mentally void. 

[BJd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  {  239;    Dec  Dig.  «=»117.] 

3.  Mines  and  Minekats  «=9ll2  —  Mineb's 

LlWt— BKOEITKBSBIP— SXATVIS— "Bbai.  JSb- 
TATX." 

Laws  1913,  c.  263,  entitled  "An  act  creat- 
ing and  defining  liens  for  labor  and  material 
rendered  and  furnished  in  the  improvement  of 
real  estate,"  and  providing  a  method  for  the 
enforcement  thereof,  has  repealed  Laws  1908,  c. 
SI,  specifically  regulating  the  subject  of  liens 
opon  mining  property,  since,  Where  an  act  car- 
ries a  general  title,  as  does  chairter  263,  the 
courts  are  liberal  in  their  construction  of  such 
title  to  include  all  that  by  fair  and  reasonable 
inference  may  be  comprised  therein,  while  "real 
estate"  includes  mines  and  minlnc  claims,  so 
that  the  appointment  of  a  receiver  for  a  mining 
corporation  in  lien  enforcement  proceeding  un- 
der Laws  1909,  c.  51,  |  8,  has  been  rendered 
improper. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minea«ls,  Cent.  Dig.  g$  233-235;  Dec.  Dig.  «=> 
112. 

For  other  deSnftions,  see  Words  and  Phrases, 
First  and  Second  Series,  Keal  Property.] 

4.  CoRtnTrDTioNAZ.  L&w  «=94&— Vauditt  of 
Statutb— Prbbuhftions. 

All  reasonable  doubts  will  be  construed  In 
favor  of  the  constitutionality  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46;   Dee.  Dig.  «=»48.] 

6.  Statctis  ^»109— StTBJECT  and  Title. 

The  title  of  an  act  should  never  be  con- 
strued as,  or  required  to  be,  an  index  of  the 
contents  thereof. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  136-139;    Dec.  Dig.  <8=»109.] 

Appeal  from  Oltvolt  Court,  Pennington 
Coanty;   Levi  McOee,  Judge. 

Action  by  James  A.  Cessna  against  the 
Otho  Development  &  Power  Company,  the 
Otho  Gold  Mining  &  MUling  Company,  the 
Chicago  Savings  Bank  &  Trust  Company,  and 
Leverett  Thompson,  Trustee,  and  others. 
From  an  order  appointing  a  receiver  for  the 
Otho  Development  ft  Power  Company,  the 
named  defendants  appeal.    Reversed. 

Schrader  &  Lewis,  of  Rapid  City,  for  ap- 
pellants. George  A.  Jeffers,  of  Rapid  City, 
for  respondents. 


McCOY,  P.  X  This  action  was  Instituted 
by  the  service  of  summons  and  complaint  on 
all  the  defendants  to  foreclose  statutory  min- 
er's liens.  From  the  complaint  It  substan- 
tially appears  that  defendant  Otlio  Develop- 
ment ft  Power  Company  la  a  corporation  ex- 
isting onder  the  laws  of  this  state ;  that  said 
Otho  Development  ft  Power  Company  Is  the 
owner  of  certain  mlneB  and  mining  claims 


situated  m  Pennlngt<Hi  cotmty,  together  with 
inlll,  hoist,  and  all  bnildings  and  machinery 
and  Improvements  and  appurtenances  In  con- 
nection therewith ;  that  plaintiff  is  a  laborer 
and  miner  by  trade,  and  that  he  entered  into 
a  contntct  with  the  Otho  Development  & 
Power  Company  to  do  and  perform  certain 
work  and  labor  as  a  miner,  in  and  upon  said 
mines  and  mining  claims,  and  that  pursuant 
to  said  contract  plaintlfT,  between  the  1st  day 
of  August,  1914,  and  the  12th  day  of  Novem- 
ber, 1914,  did  and  performed  work  and  labor 
as  a  miner  In  and  upon  said  mines  and  min- 
ing claims,  wbidi  at  the  agreed  price  came  to 
$384,  no  pert  of  which  has  ever  been  paid  ex- 
cepting ^i5 ;  that  on  the  17th  day  of  Decem- 
ber, 1914,  plalntlff,  for  the  purpose  of  secur- 
ing and  perfecting  a  miner's  lien  for  such 
moneys  due  him  on  aocoaut  of  said  work  and 
labor  upon  said  mines  and  mining  claims,  to- 
gether with  the  mill,  hoist,  and  buildings 
and  machinery  thereon,  under  the  provisions 
of  chapter  61,  Laws  of  1909,  and  the  acts 
amendatory  thereof,  filed,  in  the  office  of  the 
clerk  of  the  circuit  court  for  said  county,  an 
affidavit  and  notice  of  his  claim  of  lien,  duly 
sworn  to  and  Verified;-  that  no  proceedings 
at  law  or  otherwise  have  been  instituted  to 
collect  said  claims;  and  that  the  defendants 
have,  or  claim  to  have,  some  interest  in  or 
claim  upon  said  property,  bat  which  claims 
or  interests  are  inferior  and  junior  to  the 
lien  of  plaintiff.  Plaintiff  prayed  Judgment 
and  decree  foreclosing  said  miner's  lien  upon 
said  property,  and  barring  defendants  from 
any  right,  title,  or  interest  therein.  On  the 
IStb:  day  of  December,  1914,  the  plaintiff  and 
ttie  d^endants  Robertson,  Malgreen,  and 
Stevens,  as  all  the  similar  Hen  owners,  unit- 
ed in  a  motion  for  the  appointment  of  a  re- 
ceiver, reciting  that  said  motion  was  based 
on  section  8  of  chapter  61,  Laws  of  1809,  and 
requested  that  one  C  M.  Cessna  be  appoint- 
ed such  receiver  of  all  the  property  covered 
by  said  liens ;  and  on  said  date  Ote  trial  oourt 
by  order  granted  said  motion,  and  appointed 
said  C.  M.  Cessna  receiver  to  take  possession 
of  said  mines  and  mining  claims  and  said 
property  of  said  Otho  Development  &  Power 
Company.  No  notice  was  given  to  said  Otho 
Development  &  Power  Company  of  the  ap> 
plication  and  motion  for  the  appointment  of 
such  receiver ;  the  said  order  of  appointment 
being  what  is  termed  an  ex  parte  order. 
Thereafter,  on  the  9th  day  of  January,  1915, 
the  defendant  Otho  Development  ft  Potver 
Company  moved  the  court  to  cancel  and  set 
aside  the  raid  order  appointing  a  receiver, 
upon  substantially  the  following  grounds: 
(1)  That  the  order  is  not  based  upon  any  af- 
fidavit other  than  the  verified  complaint,  the 
facts  stated  in  which  are  not'  sufficient  to 
show  any  necessity  for  or  to  authorl7.e  the 
court  to  mnke  the  order  appotntSng  a  receiv- 
er; (2)  that  the  court  had  no  Jurisdiction  to 
make  sold  order  without  notice  to  said  de- 
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fendant  This  motion  to  cancel  and  set  aside 
the  order  appointing  the  receiver  was  denied, 
and  said  defendant  duly  excepted.  On  the 
lltb  day  of  February,  1915,  the  defendant 
Otho  Development  &  Power  Company  duly 
appealed  from  the  order  of  December  18, 
1914,  appointing  said  receiver,  and  now  urges 
that  the  court  erred  in  making  such  order,  on 
the  ground  that  there  were  no  facts  before 
the  court  tending  to  show  any  necessity  for 
or  authority  to  appoint  a  receiver,  and  on 
the  ground  that  such  order  was  made  ex 
parte  and  vrithout  notice  to  said  defendant 

[1]  Respondent  moved  to  dismiss  said  ap- 
peal on  the  grounds,  among  others,  tliat  the 
order  appealed  from  is  not  an  appealable 
order,  and  that  the  receiver  was  not  made  a 
party  to  the  appeal.  It  is  the  contention  of 
respondent  that  an  ex  parte  order  appointing 
a  receiver  is  not  an  appealable  order,  and 
that  the  receiver  was  a  necessary  party  to 
the  appeal.  We  are  of  the  view  that  such 
contentions  are  not  tenable.  The  appoint- 
ment of  a  receiver  is  a  provisional  remedy. 
Code  Civ.  Froc.  §  462;  Joseph  Dry  Goods 
Co.  V.  Hecht,  120  Fed.  760,  57  C.  C.  A.  64; 
Title  Ina  Co.  v.  Trust  Co.,  159  Cal.  484,  114 
Pac.  838 ;  Colwell  v.  Bank,  119  N.  Y.  408,  23 
N.  E.  739;  De  la  Montanya  v.  De  la  Mon- 
tanya,  112  Cal.  101,  44  Pac.  345,  32  L.  R.  A. 
82,  53  Am.  St  Bep.  165;  Anderson  v.  Math- 
ews, 8  Wyo.  307,  57  Pac.  156;  Anders<Hi  on 
Receivers,  §§  126,  313,  316;  Smith  on  Be- 
ceivers,  7071;  High  on  Receivers,  8  830;  17 
Ency.  PL  &  Pr.  868,  870,  877. 

[2-S]  The  contention  is  made  by  respondent 
that  it  was  not  necessary,  under  section  8, 
c  51,  Laws  of  1909,  to  make  any  showing 
whatever  as  to  the  necessity  for  a  receiver, 
as  the  only  condition  precedent  to  such  ap- 
pointment prescribed  by  said  act  Is  that  a 
suit  had  been  c(Hnmenced  to  foreclose  such 
miner's  liens.  We  are  of  the  view  that  this 
contention  is  not  well  taken.  The  effect  of 
the  appointment  of  a  receiver  to  take  pos- 
session of  property  is  to  take  frcHn  the  own- 
er the  right  of  possession  and  control  of  his 
own  property  and  place  it  in  the  hands  and 
under  the  control  of  a  stranger,  and  any 
statute  which  would  permit  such  act  without 
a  showing  jastifying  It  is  fundamentally  and 
clearly  void.  In  St  Germain  Ditch  Co.  v. 
Hawthorne  Ditch  Co.,  32  S.  D.  260,  143  N. 
W.  124,  in  relation  to  section  16,  c.  180,  liaws 
of  1907,  It  was  held  that  a  statute  which  pro- 
vided that  upon  the  mere  commencing  and 
filing  of  a  suit  the  court  might  order  hydro- 
graphic  surveys  to  be  made,  and  that  the  par- 
ties owning  tile  lands  over  which  such  sur- 
veys were  made  should  pay  the  costs  there- 
of, was  void  and  not  due  process  of  law; 
that  simply  the  filing  of  such  suit  was  not 
sutOdent  authority  to  deprive  the  owners  of 
property  rights.  The  same  principle  is  In- 
volved in  the  case  present  We  are  of  the 
view  that  the  provisions  of  this  act  chapter 
51,  Laws  of  .1909,  so  far  as  It  relates  to  the 


appointment  of  receivers,  should  be  oonstmed 
in  the  light  of  other  existing  laws  in  relation 
to  receivers ;  and,  before  the  court  would  oe 
authorized  to  appoint  a  receiver  in  such  an 
action,  a  showing  upon  notice  should  be 
made,  aufflclent  to  Justify  and  warrant  the 
apiKjlntment  of  a  receiver.  It  Is  urged  by 
appellant  that  chapter  61,  Laws  of  1909,  was 
repealed  by  chapter  263,  I^ws  of  1913,  the 
contention  being  that  said  chapter  263  is  a 
general  law  upon  the  subject  of  labor  and 
material  liens  for  Improvements  upon  real 
estate,  and  inherentljy  Indudes  the  entire 
subject-matter  of  said  chapter  61.  On  the 
other  hand,  respondent  contends  that  the  ti- 
tle of  chapter  263,  under  section  21,  art  3, 
Const,  is  not  sufficient  to  carry  legislation 
that  would  repeal  chapter  51.  The  provi- 
sions of  chapter  263  are  inherently  in  con- 
flict with  the  provisions  of  chapter  SI,  and 
cover  the  same  snbject-matter.  The  titie  of 
chapter  263  is: 

"An  act  entitled.  An  act  creating  and  de- 
fining liens  for  labor  and  material  rendered  and 
furnished  in  Uie  improvement  of  real  estate, 
and  providins  a  method  for  the  enforcement 
thereof." 

This  Is  a  broad  and  comprehensive  general 
title,  as  distinguished  from  a  specific  and 
itemized  or  restricted  titie.  If  this  titie  by 
its  language  and  terms  had  undertaken  to 
specify  nnd  name  what  classes  of  specific 
liens  were  included  therein,  and  had  specif- 
ically named  certain  classes  as  included,  and 
had  left  out  and  not  named  certain  classes 
of  liens,  and  miner's  liens  were  among  the 
classes  not  named,  then  clearly  respondent's 
contention  would  be  well  taken;  but  the 
framers  of  this  act  (chapter  263)  have  adopt- 
ed a  general  titie,  and  the  rule  seems  to  be 
that  courts  are  very  liberal  In  their  construc- 
tion of  such  general  titles,  and  all  legislation, 
which  by  any  fair  and  reasonable  Inference 
or  intendment  can  be  included  therein,  should 
be  held  to  be  within  such  titie,  and  all  rea- 
sonable doubts  must  be  constmed  In  fiiTor  of 
the  constitutionality  of  the  statute.  The  ti- 
tie of  an  act  should  never  be  constmed  or 
required  to  be  an  index  of  the  contents  of  an 
act  This  question  was  considered  by  this 
court  in  State  v.  McPherson,  30  S.  D.  647, 
139  N.  W.  36S,  and  in  WUson  v.  Surety  Co., 
31  S.  D.  176,  I'lO  N.  W.  263.  If  miners'  liens 
for  labor  or  materials  furnished  are  not  in- 
cluded In  the  title  of  said  chapter  2C3,  neither 
is  the  li&i  of  a  carpenter,  lumberman,  or  any 
other  sort  of  mechanic's  Uen ;  for  the  same 
reason  and  logic  urged  by  respondent  as  to 
miners'  llais  would  also,  with  equal  force, 
apply  to  and  exclude  mechanics'  and  lumber 
dealers'  liens,  or  any  other  class  of  liens. 
None  of  them  are  spedflcally  mentioned  in 
this  title,  but  the  title  Is  broad  enough  In 
its  general  language  to  include  tiiem  alL 
TbiB  titie  Included  all  liens  for  labor  and 
materials  rendered  and  furnished  In  the  Im- 
provement of  real  estate.  Be&l  estate  In- 
cludes mines  and  mining  claims.    We  are  of 
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the  ylnw,  ttaerefore,  ttiAt  dttpter  61  was  re- 
pealed by  chapter  263. 

The  order  appealed  from  Is  rerersed  and 
set  aside. 


JOHN  MOODIB  DKY  GOODS  CO.  v.  GIL- 
RUTH.     (No.  3754.)  t 

(Supreme  Court  of  South  Dakota.     June  21, 
1915.) 

1.  IiA.NDLOBD  ABD  TBNAHT  «=>168-^INJTJ«T  TO 

Goods  of  Tenakt— Contbibctobx  Nbgu- 

QENCK. 

Where  goods  of  a  tenant  renting  the  south 
half  of  a  storeroom  are  injured  by  the  caving  in 
of  the  roof  caused  by  the  dogging  of  a  drain- 
pipe running  from  the  roof  through  the  north 
half  of  the  store,  the  tenant  is  not  negligent  in 
not  preventing  the  clogging  of  the  pipe. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  642,  643,  661,  662,  680; 
Dec.  Dig.  «=>168.] 

2.  Lahdlobd  and  Tewast  «s»166— Injttbt  to 
Goods  ot  Tknaiti  —  T.tabimtt  or  Lahb- 

LOBD. 

Under  Civ.  Code,  {  1297,  making  one  liable 
for  Injuries  occasioned  to  another  by  want  of 
ordinary  care,  a  landlord  leasing  the  south  half 
of  a  storeroom  is  liable  for  damages  to  the  ten- 
ant's goods  therein  by  the  caving  in  of  the  roof 
caused  by  the  clogging  of  a  drainpipe  running 
from  the  roof  through  the  north  half  of  the 
storeroom. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  647-655,  657-660;  Dec. 
Dig.  «=9l66.] 

ZTliAKIilUiSB  AND  TENANT  «=3ie9— iNJtTBT  TO 

Goods  of  ^nant— Meabube  of  Dauaoes— 

"Faib  Mabkbt  Value." 

For  injuries  to  goods  of  a  tenant,  a  retail 
clothing  dealer,  by  the  caving  In  of  the  roof, 
caused  by  a  defective  drainpipe,  the  measure  of 
damages  under  Civ.  Code,  I  2312,  allowing  all 
damages  proximately  caused,  is  the  difference  in 
the  fair  market  value  of  the  goods  immediately 
before  and  after  the  accident  and  the  retail  sell- 
ing value,  rather  than  the  cost,  is  the  "fair  mar- 
ket value,"  as  such  value  is  the  price  a  thing 
will  bring  in  a  free  and  open  market  as  between 
one  who  desires  to  sell  and  one  who  desires  to 
pnrdiaae  in  the  ordinary  course  of  business,  ir- 
respective of  its  original  cost. 

[E<d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  644-«46,  664-667,  681- 
684 ;    Dec.  Dig.  <8=9ie9. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fair  Market  Value.] 

4.  Lakdlobd  and  Tenant  (8=169— Injubt  to 
Goods  of  Tenant— Pleading— Evide.nce. 
In  an  actioD  for  injuries  to  goods  of  a  ten- 
ant, a  retail  clothing  dealer,  by  caving  in  of  the 
roof,  caused  by  a  defective  drainpipe,  evidence 
as  to  the  fair  market  value  of  the  goods  before 
and  after  the  injury  is  admissible  under  a  gen- 
eral allegation  of  damage.    > 

[Ed.  Note.— For  other  caies,  see  Landlord  and 
Tenant,  Cent.  Dig.  ff  644-646,  664-667,  681- 
684;   Dec.  Dig.  «=>1^.] 

Appeal  from  Circuit  Court,  Codington 
County ;  C.  G.  Sherwood,  Judge. 

Action  by  the  John  Moodle  Dry  Goods  Com- 
pany against  A.  C.  Gilrutb.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Perry  F.  Loucks  and  Arthur  H.  Hasche, 
both  of  Watertown,  for  appellant.  Case  & 
Case,  of  Watertown,  for  respondent 

McCOX,  P.  J.  This  suit  was  Instituted  by 
plaintiff,  as  owner  of  certain  merchandise,  to 
recover  damages  of  defendant,  as  owner  of 
certain  premises,  for  negligently  maintaining 
thereon  an  alleged  insufficient  drainpipe, 
whereby  plalntiCC's  said  merchandise  became 
injured  by  water.  There  was  verdict  and 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. It  appears  that  at  all  times  material 
to  this  controversy  defendant  was  the  owner 
of  a  certain  business  building  in  the  dty  of 
Watertown;  that  said  building  is  165  feet 
long  and  60  feet  wide,  two  stories  high  in 
front  to  a  depth  of  about  30  feet,  the  remain- 
ing 135  feet  back  being  one  story.  The  first 
floor  of  said  building  constitutes  a  business 
storeroom,  165  by  50  feet.  The  roof  over  the 
one^tory  part,  and  being  directly  over  the 
back  portion  of  said  storeroom.  Is  135  by  50 
feet,  and  which  roof  Is  of  a  saucer  shape, 
sloping  downward  and  Inward  from  the  outer 
edges  to  a  center  in  the  middle  of  said  roof, 
and  in  which  center  there  is  a  6-lncta  diame- 
ter drainpipe  leading  from  the  center  of  said 
roof  down  through  the  storeroom  to  the 
sewer  under  said  building;  the  waters  fall- 
ing upon  said  roof  running  to  the  center 
thereof,  and  thence  into  such  drainpipe  and 
sewer.  At  the  time  of  the  occurrence  of  the 
alleged  Injury  the  plaintiff  was  occupying  a 
portion  of  said  building,  with  a  stock  of  mer- 
chandise, being  sold  at  retail,  as  a  tenant  of 
defendant  The  portion  of  said  building  so 
occupied  by  plaintiff  as  such  tenaiit,  accord- 
ing to  the  terms  of  the  written  lease,  was 
"the  south  half  of  the  first  floor  and  the  un- 
divided half  of  the  second  floor."  Length- 
wise, in  the  middle  of  the  first  floor  of  said 
storeroom,  running  east  and  west,  is  a  row 
of  pillars  or  jMsts  dividing  said  room  into 
the  north  and  south  halves;  the  plaintiff 
occupying  the  south  one-half,  under  said 
lease.  The  said  drainpipe  leading  from  the 
saucer-shaped  roof  to  the  sewer  is  located 
entirely  on  the  north  half  of  said  room,  no 
part  of  said  pipe  being  over  or  through  any 
part  of  said  building  occupied  or  leased  by 
plaintiff.  The  plaintiff  contends  that  on  the 
13th  day  of  April,  1912,  during  a  heavy  rain, 
the  said  drainpipe  on  the  roof  of  said  build- 
ing, by  and  through  the  careles,snesa  and  neg- 
ligence of  defendant,  became  clogged  and 
closed,  and  overcome,  by  a  greater  quantity 
of  water  than  the  same  could  cafry  off,  so 
that  water  accumulated  in  large  quantities 
upon  said  roof,  and  of  greater  weight  than 
the  posts  supporting  the  same  could  bear  up^ 
and  that  said  roof,  and  supports  thereof,  and 
the  first  floor  of  said  buUding,  weakened  and 
gave  way  and  collapsed,  precipitating  large 
quantities  of  water  through  and  into  said 
storeroom,  thereby  wetting,  flooding,  damag- 
ing, and  injuring  plaintiff's  goods,  wares,  and 
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merchandise,  fnmltnre  and  fixtures,  consUt- 
tag  of  dry  goods,  notions,  and  articles  in- 
cident thereto. 

There  was  much  conflicting  testimony  pro 
and  con  as  to  whether  defendant  was  guilty 
of  negligence  In  permitting  said  drainpipe  to 
become  clogged,  and  also  as  to  whether  said 
pipe  was  negligently  constructed,  and  also 
whether  the  supports  thereof,  and  of  said 
roof,  were  negligently  permitted  to  become 
decayed,  and  also  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence;  but, 
as  we  ylew  this  case,  this  conflict  was  settled 
by  the  general  verdict  of  the  Jury  In  favor 
of  plaintiff,  and  such  verdict  will  not  be  dis- 
turbed on  appeal. 

[1,2]  It  is  contended,  however,  by  appel- 
lant, that  under  the  circumstances  disclosed, 
respondent  should  not  be  permitted  to  re- 
cover, because,  it  being  a  tenant  In  the  build- 
ing, it  was  Its  duty  to  go  upon  said  roof  and 
prevent  such  drainpipe  from  becoming  clog- 
ged, and  that  respondent  at  all  times  knew, 
or  should  have  known,  that  such  drainpipe 
was  liable  to  become  clogged,  and  that  as 
such  tenant,  respondent  should  not  recover 
damages  by  reason  of  any  defective  condi- 
tion of  said  drainpipe,  roof,  or  leased  prem- 
ises, and  that,  as  to  such  defects,  a  tenant 
takes  property  under  a  lease  caveat  emptor, 
unless  the  defects  or  dangers  are  of  such  a 
nature  that  they  are  known  to  the  landlord 
and  unknown  to  the  tenant  Johnson  v. 
Nichols  (Wash.)  145  Pac.  417,  and  Bailey  v. 
Kelley,  93  Kan.  723,  145  Pac.  556.  We  are  of 
the  view,  however,  that  this  rule  contended 
for  by  appellant  has  no  application  to  the 
facts  of  this  case.  If  respondent  had  occu- 
pied said  building  under  a  lease  of  the  whole 
building,  or  under  a  lease  of  that  portion  of 
the  building  whereon  was  situated  the  drain- 
pipe, then  we  would  have  a  different  case. 
But,  as  we  view  the  situation,  the  other  por- 
tions of  this  building  not  covered  by  respond- 
ent's lease  were  as  foreign  to  and  as  discon- 
nected with  its  lease  as  if  they  were  on  en- 
tirely separate  and  distinct  premises.  Re- 
spondent bad  no  control  of,  and  no  business 
upon,  the  portions  of  said  premises  not  leased 
by  it  As  to  the  portions  of  said  building  and 
premises  not  leased  by  respondent,  it  was  in 
the  same  legal  situation  as  any  stranger  or 
third  party.  We  are  of  the  opinion  that  the 
rule  governing  this  case  is  found  in  section 
1297,  Civil  Code,  which  provides  that: 

"Ereiy  one  is  responsible,  not  only  for  the 
result  of  bis  willful  acts,  but  also  for  an  injury 
occasioned  to  another  by  his  want  of  ordinary 
care  or  skill  in  the  management  of  his  property 
or  person,  except  so  far  as  the  latter  has,  will- 
fully or  by  want  of  ordinary  care  brought  the 
injury  upon  himself." 

This  section  of  our  Code  embodies  the  old 
and  familiar  rule  that  every  man  most  so 
use  his  property  as  not  to  unnecessarily  or 
negligently  Injure  the  property  of  his  neigh- 
bor. It  was  the  duty  of  appellant  to  so  use 
the  portions  of  said  premises  not  leased  by 
respondent  as  not  to  negligently  lnjur«  ce- 


spondent/s  merchandlae  aitaated  in  Uie  por- 
tions of  said  premises  leased  by  resiKtndent 
The  decisions  in  Patterson  v.  Brewery  Co., 
16  S.  D.  33,  81  N.  W.  336,  and  Waterhouse  v. 
Brewery  Co.,  16  S,  D.  692,  94  N.  W.  587,  are 
directly  applicable  to  the  drciunstances  of 
this  case. 

[3]  It  is  contended  by  appellant  that  the 
measure  of  damages  to  respondent's  mer- 
chandise applied  on  the  trial  was  erroneoua 
None  of  respondent's  merchandise  was  wholly 
destroyed,  but  was  injured  and  damaged  and 
stained  and  discolored  and  rendered  unsala- 
ble by  water  and  dirt  At  the  time  of  the 
accident  this  merchandise  was  sitoated  upon 
the  shelves  of  respondent  In  said  store  build- 
ing, and  being  sold  In  the  ordinary  course  of 
retail  trade,  and  after  the  accident  the  same 
was  cleaned  and  laundered  and  sold  «t  retail 
in  its  injured  and  damaged  condition.  The 
principal  witness  for  respondent  on  the  ques- 
tion of  damages  was  one  Moodle,  who  testi- 
fied that  he  had  been  In  the  business  of  sell- 
ing such  merchandise  for  over  20  years,  and 
that  he  knew  the  fair  niarket  value  of  such 
goods  at  the  dty  of  Watertown  prior  to  and 
at  the  time  of  the  accident,  and  that  be  knew 
the  fair  market  value  of  such  goods  in  their 
Injured  condition  after  the  accident,  and 
that  in  estimating  such  values  he  took  into 
consideration  and  based  the  same  upon  the 
retail  selling  price  of  such  goods,  and  did 
not  take  into  consideration  the  original  cost 
price  of  such  goods;  that  he  based  his  testi- 
mony as  to  the  worth  of  such  goods  upon 
what  the  same  would  have  sold  for  had  they 
not  been  injured  and  what  they  did  sell  for 
after  being  Injured ;  that  they  were  sold  for 
the  highest  obtainable  price  after  the  Injury. 
We  are  of  the  view  that  the  measure  of  dam- 
age applicable  in  this  case  was  the  difference 
in  the  fair  and  reasonable  worth  or  market 
value  of  said  goods  Immediately  before  and 
after  the  accident.  The  "fair  market  value" 
of  a  thing,  as  applied  to  any  particular  time 
and  place,  means  its  reasonable  worth  at 
such  time  and  place  and  in  its  then  condition 
for  any  reasonable  purpose  for  which  It  is 
adapted,  and  that  the  test  of  such  market 
value  is  said  to  be  the  price  such  a  thing  will 
bring  on  a  free  and  open  market  as  between 
one  who  desires  to  sell  and  one  who  desires 
to  purchase,  in  the  ordinary  course  of  busi- 
ness, irrespective  of  its  original  cost.  26 
Cyc.  819.  We  are  of  the  view  that  the  testi- 
mony of  respondent  was  fairly  within  the 
meaning  of  this  rule  or  measure  of  damage. 
These  goods  were  being  sold  In  the  course  of 
retail  trade  at  the  time  of  the  accident,  and 
respondent  was  entitled  to  compensation  for 
all  the  detriment  approximately  caused  there- 
by.   CivU  Code,  i  2312. 

[4]  All  this  evidence  of  respondent  was  ad- 
missible under  a  general  allegation  of  dam- 
age. No  special  damages  were  claimed,  and 
no  proof  of  special  damage  offered  or  re- 
ceived. Respondent  is  only  seeking  general 
damages  for  the  niarket  value  or  market 
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price  of  Bald  merchandise  in  its  condition, 
aud  for  the  purpose  for  which  it  was  being 
kept  and  sold  at  the  time  of  the  injury,  and 
the  true  measure  of  such  damage  was  what 
such  merchandise  would  sell  for — the  price 
it  would  bring  in  the  ordinary  course  of  re- 
tail trade.  This  merchandise  was  not  stored 
in  bulk,  or  b^ng  kept  for  sale  in  bulk,  so  that 
balk  sale  values  were  applicable;  but  re- 
spondent had  the  same  on  the  shelves,  and 
had  all  the  paraphernalia,  appliances,  and 
help  necessary  to  sell  the  same  in  the  ordi- 
nary course  of  business  at  retail.  This  In- 
jory  in  no  manner  put  an  end  to  the  business 
or  destroyed  the  merchandise ;  but  the  busi- 
ness continued  with  the  same  stock  of  mer- 
chandise, with  the  same  clerks  and  same  ap- 
pliances, and  the' question  was  what  was  re- 
spondent's proximate  detriment  caused  by 
the  flooding  of  said  merchandise  under  those 
circumstances. 

All  assignments  of  error  In  relation  to  the 
reception  or  rejection  of  evidence,  and  as  to 
the  instructions  of  the  court  and  errors  of 
law,  and  alleged  insufficiency  of  evidence, 
have  been  considered,  and  it  will  serve  no 
useful  purpose  to  further  refer  thereto. 
•  Biding  no  error  in  the  record,  the  order 
and  Judgment  appealed  from  are  affirmed. 


In  re  MALONEY. 

(Supreme   Court   of  North  Dakota.     June  7, 

1915.    Bebearing  Denied  July  1,  1915.) 

(Syttalut  hv  the  Court.) 

L  Attobitet  ai«d  Clisnt  ®=>46— Disbabhsnt 

Pboceeoinob— Dismissal  of  Civu,  Action. 

Dismissal  of  a  civil  action  agiilnat  attorney 

for  moneys  anlawfully  detained  by  him  has  no 

bearing  npon  disbarment  proceedings. 
(Ed.  Kote.— For  other  cases,  see  Attorney  and 

CUent,  Cent.  Dig.  g  71;    Dec.  Dig.  «=>46.] 

2.  Attobnet  and  Guknt  €=»44— Disbabuznt 

— Gbounds. 

Abandonment  of  client's  interest  and  reten- 
tion of  the  fees  paid  for  services,  which  are  not 
rendered^  constitute  a  willful  violation  of  the 
duties  of  an  attorney  and  counselor  sufficient  to 
warrant  disbarment. 

I  Ed.  Note.— For  other  cases,  see  Attorney  and 
aient.  Cent.  Dig.  g|  55,  56,  62 ;  Dec.  Dig.  <Ss» 
44.] 

Disbarment  proceedings  against  William 
Maloney.    Disbarment  ordered. 

B.  A.  Nestoe,  of  Minot,  and  John  A. 
Layne,  of  Fesaenden,  for  the  prosecution. 
W.  G.  Owens,  of  Wlllist«Mi,  for  Maloney. 

liETOHTON,  District  Judge.  This  Is  an 
action  commenced  against  WiUlam  Maloney, 
a  member  of  the  bar  of  this  state,  under 
section  808  et  seq.  of  the  Compiled  Lews  of 
1913,  providing  for  the  filing  of  charges  in 
this  court  against  any  member  of  the  bar  of 
this  state,  and  the  prosecution  of  said  charg- 
es by  a  committee  of  the  said  bar  associa- 
tion.   The  original  accusation  charging  two 


particular  offenses  was  filed,  and  afterwards 
an  additional  charge  was  also  filed.  The  orig- 
inal charge  was  served  upon  William  Malon- 
ey, as  well  as  the  subsequent  charge  contain- 
ing the  additional  accusation. 

The  first  accusation  in  sut>stance  charges 
that  William  Maloney  was  practicing  law  in 
Williston  during  the  years  1911  and  1912, 
and  that  one  O.  P.  Bakken  was  engaged  in 
the  general  mercantile  business  in  Tioga,  N. 
D.;  that  about  February,  1912,  Bakken  em- 
ployed Albert  J.  Stafne  and  William  Malon- 
ey, who  were  then  practicing  law  in  Willis- 
ton,  as  a  copartnership,  to  commence  certain 
proceedings  in  his  behalf,  which  are  more 
fully  discussed  in  the  opinion;  and  that  the 
defendants  were  paid  the  sum  of  $700  In  mer- 
chandise for  said  services,  and  that,  after 
said  services  were  paid  for,  the  said  copart- 
nership, consisting  of  Stafne  and  Maloney,  or 
either  of  them,  thereafter  performed  no  serv- 
ices, and  failed  on  demand  to  return  any 
part  of  the  consideration,  and  appropriated 
the  same  to  their  own  use. 

The  second  accusation  was  concerning  an 
action  by  Effle  Wegley,  who  employed  Wil- 
liam Maloney  to  represent  her  in  a  certain 
action  in  Williams  county  in  which  It  was 
charged  in  substance  that  defendant  Maloney 
represented  to  bis  client  that  he  could  make 
settlement  of  said  action,  and  for  that  pur- 
pose obtained  the  sum  of  $50,  which  he  ap- 
propriated to  his  own  use,  and  failed  there- 
after to  return  the  same. 

The  third  accusation  was  in  regard  to  a 
certain  transaction  before  the  land  departr 
ment,  whereby  it  was  charged  he  defrauded 
one  Laura  Hosmer  out  of  the  sum  of  $600. 
To  all  these  different  accusations  William 
Maloney  filed  bis  answer  alleging  a  general 
denial  of  all  the  charges. 

For  the  purpose  of  taking  testimony,  Hon. 
Frank  El  Fisk,  Judge  of  the  Eleventh  dis- 
trict, was  appointed  by  this  court  as  a  com- 
missioner, and  testimony  was  taken  and  sub- 
mitted to  this  court  without  findings  or  con- 
dusioQS.  The  matter  comes  up  at  this  time 
upon  the  pleadings  and  the  evidence  taken 
before  the  commissioner,  and  without  oral 
argument. 

It  Is  very  evident  from  the  testimony  that 
Stafne  and  Maloney  were  employed  by  Bak- 
ken for  the  express  purpose  of  instituting 
bankruptcy  proceedings  in  the  first  instance, 
and  either  at  that  time  or  shortly  afterwards 
to  commence  an  action  against  one  Sordahl, 
to  set  aside  a  certain  deed,  or  to  commence 
a  personal  action  for  damages  against  said 
Sordabl.  It  is  not  material  In  this  contro- 
versy which  of  the  latter  actions  they  were 
to  commence.  It  is  equally  clear  that  Stafne 
&  Maloney  also  received  goods  from  the  Bak- 
ken store  of  the  value  of  $202.  This  was 
within  a  very  few  days  after  they  were  first 
employed.  It  is  also  clearly  shown  that  im- 
mediately after  these  goods  were  taken,  or 
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about  the  same  time,  Sta&e  &  Maloney  took 
a  $500  chattel  mortgage  against  the  entire 
stock  of  merchandise  belonging  to  Bakken. 
This  merchandise  was  of  the  value  of  at  least 
$1,000.  It  is  true  that  Bakken  turned  over 
the  stock  of  merchandise  and  fixtures  to  Staf- 
ne  &  Maloney  shortly  after  this  mortgage  was 
given,  but  it  is  equally  clear  that  the  same 
was  done  with  the  bankruptcy  proceedings  in 
Bakken's  mind  at  that  time.  However,  that 
Is  not  very  material  whether  it  was  for  that 
purpose  or  not;  it  does  not  change  tn  any 
manner  the  conclusion  reached.  The  entire 
stock  of  goods  was  sold  by  Stafne  &  Malon- 
ey under  the  $500  chattel  mortgage,  and  the 
entire  proceeds  inured  to  their  benefit.  Dif- 
ferent times  thereafter  Bakken  saw  and  also 
wrote  Stafne  &  Maloney  regarding  the  action 
to  be  taken  relative  to  the  original  employ- 
ment. Nothing  was  ever  done.  No  proceed- 
ings In  bankruptcy  were  taken,  and  no  ac- 
tion against  Sordahl  was  commenced.  From 
the  time  the  goods  were  sold  under  the  mort- 
gage there  seemed  to  be  no  more  desire  for 
action  of  any  kind  by  Stafne  &  Maloney. 
There  seems  to  have  been  various  excuses  of- 
fered, promises  of  future  action,  and  an  ap- 
parent effort  made  to  drag  the  matter  along 
and  tire  out  Bakken,  In  which  Stafne  &  Ma- 
loney were  entirely  successful.  At  no  time, 
however,  did  Stafne  &  Maloney  or  either  of 
them  ever  return  any  of  the  consideration  or 
otter  so  to  do. 

It  ia  claimed  by  Maloney  that  the  stock 
taken  was  of  little  value,  but  a  part  of  the 
goods  were  afterwards  sold  for  $475,  and 
also  other  goods  turned  over  to  creditors  of 
Bakken  in  Williston.  Stafne  &  Maloney  did 
not  care  to  have  the  transaction  viewed  too 
closely,  and  it  Is  easy  to  understand  why  lo- 
cal people  should  be  appeased,  if  possible. 
Certain  matters  stand  out  clear  and  appar- 
ent: First,  an  employment  and  payment, 
and  failure  to  perform  only  a  very  slight 
service  for  that  payment 

It  is  impossible  to  draw  any  conclusion 
from  the  testimony,  except  that  the  money 
collected  was  without  consideration,  fraudu- 
lent, and  with  a  corrupt  design  to  deprive 
Bakken  thereof  vritbout  anything  in  return. 

[1]  Maloney  also  contends  that  because  a 
certain  action  commenced  by  Bakken  against 
Stafne  &  Maloney  to  recover  the  amount  paid 
by  Bakken  was  dismissed  by  the  plaLntltT 
after  the  testimony  in  this  action  was  taken 
should  act  as  a  bar  to  this  action.  It  is  un- 
necessary to  discuss  such  a  claim ;  it  is  much 
like  the  explanations  he  has  made  In  his  tes- 
timony, and  not  worthy  of  consideration. 
The  court  is  not  bound  by  any  such  action, 
and  is  not  governed  by  any  action  third  par- 
ties see  fit  to  take,  for  too  many  things  en- 
ter into  the  dismissal  of  actions  for  us  to 
give  this  contention  any  consideration. 

There  is  an  attempt  on  the  part  of  Malon- 
ey to  shift  the  blame  upon  Stafne.  There  is 
no  question  but  Maloney  and  Stafne  were  in 


partnership  during  all  the  time  die  transae- 
tion  took  place;  that  Maloney  shared  in  the 
proceeds  of  all  the  goods  from  Bakken's 
store;  that  he  was  present  during  a  part  of 
the  transaction;  and  there  has  been  no  offer 
on  his  part  to  return  any  of  the  considera- 
tion. No  other  conclusion  can  be  drawn  but 
that  he  acquiesced  in  the  transaction,  and 
until  the  hearing  of  this  action  there  is  notb- 
ing  to  indicate  but  that  he  was  satisfied.  It 
is  also  evident  that  he  knew  at  all  times  the 
nature  of  the  transaction;  and,  sudi  being 
the  case,  he  cannot  now  complain. 

[2]  The  entire  proceeds  of  the  stock  of 
goods  came  into  the  hands  of  Maloney  and 
Stafne  by  reason  of  their  employment  as  at- 
torneys by  Bakken.  While  they  may  have 
been  acting  in  good  faith  at  the  time  of  the 
employment,  they  failed  to  take  any  action 
and  abandoned  their  client's  interests.  In 
equity  and  good  conscience  they  should  have 
returned  the  consideration,  but  there  never 
was  an  offer  m;ade  so  to  do.  Certainly  their 
retention  of  money  after  all  efforts  bad  been 
closed  to  render  any  services  would  ctmsti- 
tute  a  wlUful  violation  of  the  duties  of  ao 
attorney  under  our  statute.  It  Is  impossible 
to  draw  any  distinction  between  this  state 
of  facts  and  one  in  which  the  attorney  fraud- 
ulently appropriates  to  his  own  use  money 
which  comes  into  his  hands  in  a  professional 
way,  and  such  cases  have  almost  universally 
been  held  to  constitute  su£acient  cause  for 
disbarment. 

As  a  result  of  the  views  expressed  upon 
the  first  accusation,  it  Is  unnecessary  to  pre- 
sent any  findings  upon  the  remaining  ones. 
Sufficient  to  say  the  conduct,  as  shown  by 
the  evidence,  falls  to  receive  our  approval. 
See,  also.  Re  Maloney,  21  N.  D.  157,  129  N. 
W.  74,  for  former  proceedings. 

An  order  of  disbarment  will  be  entered 
against  William  Maloney. 

GOSS  and  CHRISTIANSON,  JJ.,  not  par- 
ticipating. LEI  GUTON,  Judge  of  the  Eighth 
Judicial  District,  sitting  by  request. 


MERCHANTS'   STATE  BANK  OF  VELVA 
V.  McHENRI  COUNTI  et  aL 

June 


(Supreme   Court  of  North  Dakota. 
1915.) 


8. 


(SvlUtbut  by  the  Court.) 

1.  Taxatiow    <S=>380— Bank    Propkbtt— To 

Whom  Taxabj.e. 

Action  to  enjoin  collection  of  a  tax  levied 
against  a  state  bank  upon  its  shares  of  capital 
stock.  Held,  the  capital  stock,  surplus,  reserve 
funds,  undivided  profits,  loans  and  discounts, 
banking  furniture  and  fixtures  not  real  estate, 
and  all  strictly  banking  utilities  are  not  taxable 
to  the  bank  nor  at  all  as  items  of  personalty  but 
of  and  to  the  shareholders,  apportioned  on  a 
per  share  valuation. 

[Ed.    Note.— For   other   cases,   see   Taxation, 
Cent  Dig.  a  637-647;  Dec.  Dig.  «=»886.] 


«s»For  otliar  cues  see  same  topic  and  KET-NUMBBR  In  aU  Key-Numbered  DIcsbU  and  Indezw 


Digitized  by 


Coogle 


N.DO 


MESROHAWTS'  STATE  BASTK  ▼.  MoHKNBT  COUNTY 


387 


2.  Taxation  4=»38&— Bahk  Stock— Against 
Whom  Taxable. 

A  bank  is  not  subject  to  taxation  for  the 
value  of  its  shares  of  capital  stock.  Instead 
assessment  and  levy  should  be  made  upon  the 
yaliie  of  the  shares  determined  nnder  section 
2115,  Comp.  Laws  1013,  and  in  the  name  of  and 
against  its  respective  shareholders. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  !§  637-647;  Dec  Dig.  «=»386.) 

3.  Taxation  *=>38&— Bank  Stock— Validitt 
OF  Tax. 

The  purported  assessment  and  tax  levied 
thereon  against  the  bank  for  the  aggregate  val- 
ue of  its  bank  shares  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {S  637-647;   Dec  Dig.  «=»38e.] 

4.  Taxation  «=»608— Void  Tax— Ooli«ctxon 

— iNJUNCnOl*. 

Such  a  void  tax  cannot  be  canceled  and  its 
collection  enjoined  by  a  suit  in  equity,  unless 
there  also  exists  some  generalljr  recognized  bead 
of  e()nitable  jurisdiction  entitling  the  court  to 
administer  equitable  relief. 

[Ed.  Not£.:zrFor  other  cases,  see  Taxation, 
Cent  Dig.  §ri230-1241;    Dec.  Dig.  «=608.] 

6.  Taxation  (S=608— Void  Tax— Coixection 
—Injunction— Remedy  at  Law. 

No  irreparable  injury  can  result  to  plain- 
tiffs from  enforced  coUection  of  this  void  tax, 
as  it  may  sue  to  recover  it  back,  and  therefore 
has  an  adequate  relief  at  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1230-1241;  Dec  Dig.  ^=608.1 

6.  Taxation  «=»606— Void  Tax— Collection 
— Injunction- Multiplicitt  of  Suits. 
As  no  action  at  law  will  lie  against  the 
bank  by  its  shareholders  upon  its  being  compel- 
led to  pay  the  void  tax,  no  multiplicity  gf  suite 
can  arise  to  confer  equitable  jurisdiction.  Equi- 
table relief  is  denied,  and  this  action  ordered  dis- 
mi^ed. 

[Ed.  Note.— For  other  cages,  see  Taxation, 
Cent  Dig.  »  1230-1241;  Dec.  Dig.  «=»60&1 

Appeal  from  District  Court,  MoHenry 
County;   Burr,  Judge. 

Action  by  the  Merchants'  State  Bank  of 
Velva,  a  domestic  corporation,  against  the 
Coun^  of  McHenry,  In  the  State  of  North 
Dakota,  and  others.  From  Judgment  for 
Idalntifr,  defendants  appeaL  Reversed  and 
dismissed. 

John  Thorpe,  State's  Atty.,  o£  Towner, 
George  E.  Wallace,  of  Bismarck,  and  J.  H. 
Ulsrud  and  D.  J.  O'Connell,  both  of  Towner, 
for  appellants.  Palda,  Aaker  &  Greene,  of 
Mlnot,  for  respondent. 

GK)SS,  3.  This  is  an  action  to  enjoin  col- 
lection of  a  tax  levied  against  a  state  bank 
npon  Us  shares  of  capital  stock.  Cancella- 
tion of  the  tax  is  sought.  The  complaint  al- 
leges: That  the  bank  delivered  to  the  asses- 
cor  a  statement  verified  by  the  cashier,  show- 
ing Its  capital  stock,  surplus,  reserve  fund, 
and  undivided  profits  "In  excess  of  5  per  cent 
of  its  loans  and  discounts,"  and  the  names 
and  residence  of  its  stockholders,  together 
with  the  number  of  shares  of  stock  owned  by 
each  shareholder.  Hiat  the  assessor  "did 
assess  the  capital  stock  of  said  plaintiff  bank 
In  the  sum  of  $4,806.    That  upon  said  assess- 


ment there  was  levied  a  tax  against  tbe 
plaintiff  of  $310.96,  whidi  became  due  and 
payable  on  December  1,  1911."  "That  said 
assessment  was  made  contrary  to  law,  and 
the  tax  levied  thereon  is  void  and  Illegal. 
That  the  plaintiff  has  refnsed  and  still  re- 
fuses to  pay  said  tax."  That  distraint  of 
plaintiff's  property  Is  threatened.  That,  un- 
less enjoined,  coUection  will  be  made  to  plaln- 
tlfTs  irreparable  Injury,  for  which  there  will 
be  no  adequate  remedy  at  law.  A  general 
demurrer  was  Interposed,  which  was  over- 
ruled, with  leave  given  to  answer.  None  was 
served,  and  later,  on  proof  submitted,  a  judg- 
ment by  default  was  rendered  canceling  the 
tax  Defendant  appeals,  assigning  error  up- 
on the  conclusions  of  law  and  the  overruling 
of  the  demurrer.  The  State  Tax  Commis- 
sion also  appeared  with  counsel  on  the  argu- 
ment and  requested  that  the  law  governing 
assessment  of  banks  and  bank  stock  be  de- 
clared and  settled.  Questions  necessarily 
presented  ^re:  (1)  Whether  a  tax  is  vaUd 
when  levied  upon  an  assessment  of  bank 
shares  in  one  aggregate  aiuount  and  against 
the  bank  instead  of  upon  the  value  of  the 
shares  and  against  each  shareholder  named 
as  owner.  (2)  What  is  the  method  of  assess- 
ment of  bank  stock,  as  contemplated  by  stat- 
ute. (3)  Although  the  tax  be  invalid,  wheth- 
er equitable  relief  from  its  collection  should 
be  awarded. 

[1]  For  purposes  of  taxation,  the  bank  and 
its  stockholders  are  separate  Individuals. 
The  bank  is  not  taxed  upon  its  strictly  bank 
personalty  holdings.  Instead  the  total  value 
of  its  capital  stock  la  determined  and  pro- 
rated, and  the  tax  is  levied  against  the 
shares  in  the  names  of  the  respective  individ- 
ual shareholders.  A  majority  of  the  states 
proceed  likewise  in  taxing  banks.  First  Na- 
tional Bank  v.  Commonwealth,  Ky.,  76  IT.  S. 
(9  Wall.)  358,  10  L.  Ed.  701,  and  lengthy  note 
to  58  L.  R.  A.  613,  and  note  to  45  L.  B.  A. 
737,  and  3  L.  B.  A.  (N.  S.)  584,  note.  Bank 
real  estate  Is  taxable  as  such,  and  when 
owned  by  the  bank  is  taxed  to  it  as  owner. 
Likewise  personalty  owned  by  a  bank  and 
not  properly  a  part  of  its  banking  assets  and 
banking  business  is  taxable  to  it  as  owner. 
But  its  capital,  surplus,  reserve,  undivided 
profits,  loans  and  discounts,  banking  furni- 
ture and  fixtures  not  real  estate,  and  all 
such  strictly  banking  utilities  and  banking 
agencies  are  taxable  as  the  personal  property 
not  of  and  to  the  bank,  but  of  and  to  the 
shareholders  and  determined  and  apportion- 
ed upon  a  per  share  valuation. 

[2]  The  authorization  of  and  chartering  of 
national  banks  involves  federal  finance,  an 
instrument  of  federal  government,  and  Is  a 
matter  solely  within  congressional  controL 
As  the  right  to  tax  necessarily  carries  with 
it  the  power  to  destroy,  it  has  always  been 
held  that  the  states  do  not  possess  the  power 
to  directly  or  Indirectly  tax  national  banks, 
their  bUEdness  or  franchises.     McCulloch  v. 
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yUL.  4  "Wheat.  816,  4  U  Ed.  579;  Bank  v. 
Kentucky,  76  U.  S.  (9  Wall.)  353.  19  L.  Ed. 
701.  The  National  Banking  Act,  however, 
permits  the  states  to  tax  shareholders  upon 
the  value  ot  national  bank  shares  owned  by 
them  under  restrictions  guaranteeing  them 
against  excessive,  unfair,  and  unjust  ta3ui- 
tton.  Thus  the  provisions  of  section  2115, 
C.  Li.  1913,  authorizing  taxing  of  sharehold- 
ers upon  the  value  of  shares  owned  by  them 
Instead  of  taxing  the  bank  in  solido,  pur- 
posely draws  a  distinction  between  the  bank 
and  Its  shares  and  its  shareholders.  For 
taxation  purposes,  shareholders  in  state  and 
national  banks  are  on  an  identical  basis.  See 
notes  to  3  U  B.  A.  (N.  8.)  584,  45  L.  R.  A. 
737,  and  to  58  U  B.  A.  613.  The  distinction 
between  the  bank  and  shareholders  is  well 
drawn  in  the  Appeal  of  First  National  Bonk 
of  UUIsboro,  25  N.  D.  635,  at  page  640, 146  N. 
W.  1064,  at  page  1066,  as  follows: 

"It  proceeds  upon  the  theory  that  the  bank 
and  its  shareholders  are  one.  •  •  •  The 
sbarebolders  pay  no  tax  upon  the  real  estate. 
That  is  the  property  of  the  bank.  The  share- 
holder* and  the  bank  are  as  distinct  for  puiikms- 
es  of  taxation  as  separate  individuals." 

[3]  Assuming  that  these  bank  shares  repre- 
sent property  of  an  assessable  value  for  taxa- 
tion purposes,  the  assessment  and  tax  at- 
tempted to  be  levied  thereon  in  solido  against 
the  bank  violates  both  the  letter  and  spirit 
of  our  taxing  laws.  Section  2115,  C.  L.  1913. 
The  assessment  and  the  tax  levied  thereon 
should  have  been  against  the  shareholders 
for  and  upon  the  value  of  their  respective 
shares.  The  bank  as  an  entity  is  not  subject 
to  taxation  for  the  value  of  its  capital  stock 
represented  by  shares.  The  alleged  tax  is 
void  In  law.  Nat  Bank  v.  Hoffmann,  93 
Iowa,  119,  61  N.  W.  419,  and  Kimball  v. 
National  Bank,  1  lU.  App.  209,  both  on  all 
fours  with  this  case. 

[4,  S]  But  invalidity  alone  is  insuffldent  to 
warrant  equitable  relief  from  collection  of 
the  alleged  tax.  See  authorities  collated  in 
Bismarck  Water  Supply  Co.  v.  Barnes,  153 
N.  W.  454  (not  yet  officially  published).  Be- 
sides establishing  the  tax  to  be  void,  plain- 
tiff must  bring  itself  within  some  generally 
recognized  head  of  equitable  Jurisdiction  to 
entitle  it  to  equitable  relief.  It  has  recog- 
nized this  necessity  and  urges  that  relief 
should  be  granted  to  avoid  its  irreparable  in- 
Jury,  to  prevent  a  multiplicity  of  suits  being 
brought  against  it  by  its  shareholders,  and 
that  It  has  no  adequate  legal  remedy  should 
relief  be  denied.  No  irreparable  Injury  can 
result  from  enforced  collection  of  this  void 
tax.  It  has  an  adequate  remedy  at  law  to 
recover  any  illegal  tax,  paid  under  and  be- 
cause of  actual  distraint.  St  A.  &  D.  Elev. 
Ck>.  T.  Bottineau  Ck>unty,  9  N.  D.  846,  83  N. 


W.  212,  60  I>.  R.  A.  262,  and  Bismarck  Wa- 
ter Supply  Co.  V.  Barnes,  supra. 

[6]  There  can  be  no  multiplicity  of  suits 
against  plaintiff  by  its  stockholders  to  recov- 
er of  it  because  of  any  void  tax  so  paid. 
Hallway  Co.  v.  Dickey  County,  11  N.  D.  107- 
111,  90  N.  W.  260.  Belief  in  equity  has  been 
denied  stockholders  seeking  to  defeat  col- 
lection of  a  tax  when  levied  against  the  bank 
in  solido  instead  of  against  individual  stock- 
holders. First  Nat  Bank  of  Aberdeen  v. 
Chehalis  County,  6  Wash.  64,  32  Pat  1051, 
affirmed  166  U.  S.  440,  17  Sup.  Ct  629,  41  U 
Ed.  1069;  Bank  v.  City  of  Newark,  39  N.  J. 
Law,  3S0;  Castles  v.  City  of  New  Orleans,  46 
La.  Ann.  542,  15  South.  199.  But  it  must 
not  be  assumed  that,  if  the  bank  pays  this 
tax.  It  is  subject  to  an  action  at  law  by  its 
stockholders  to  recover  such  payment  There 
is  no  such  resulting  liability.  Stockholders 
have  no  direct  pecuniary  Interest  in  the  non- 
payment of  this  void  tax  different  from  a 
stockholder's  interest  in  any  unwarranted  or 
extravagant  expense  or  disbursement  made 
by  a  corporation.  Because  the  bank  may 
waste  its  funds  does  not  entitle  its  stock- 
holders to  compel  a  further  waste  by  dis- 
tribution to  them  of  its  assets  while  it  is  an 
existing  and  going  business  concern.  While 
a  bank  is  a  trustee  of  its  funds  for  its  stock- 
holders, they  individually  have  no  interest 
cognizable  In  law  in  the  nonpayment  of  this 
void  tax.  Under  certain  circumstances  equi- 
ty would  Intervene  on  their  petition  as 
against  the  taxing  power  or  against  the 
bank's  officers,  as  illustrated  by  Cummings  v. 
NaUonal  Bank,  101  U.  S.  153,  25  L.  Ed.  903, 
and  Dodge  v.  Woolsey,  69  U.  S.  (18  How.) 
331,  15  L.  Ed.  401,  but  not  as  against  the 
bank  unless  by  an  action  in  the  nature  of  an 
accounting.  If  this  void  tax  be  paid,  the 
stockholders  have  no  right,  by  an  action  at 
law,  to  further  mulct  It  in  damages,  because 
of  such  dliibursemeut  There  is  no  basis  up- 
on which  to  predicate  a  claim  that  a  liability 
to  a  multiplicity  of  suits  exists.  There  is  no 
ground  for  equitable  interference.  As  this 
tax  is  void,  the  county  will  be  responsible  In 
damages  for  Its  enforced  collection.  Equity 
will  leave  the  plaintiff  to  pursue  such  fully 
adequate  legal  remedy.  It  will  not  be  as- 
sumed, however,  that  the  county  will  persist 
in  enforcing  collection  of  this  illegal  tax  in 
the  face  of  this  adjudication  of  its  invalidity. 
No  other  questions  are  presented  necetisary 
to  decision. 

V  The  Judgment  appealed  from  Is  ordered 
set  aside,  and  a  Judgment  of  dismissal  direct- 
ed to  be  entered. 

CHRISTIANSON,  J.,  did  not  participate; 
BUTTZ,  District  Judge,  sitting  in  bis  stead. 
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HIGGINS  T,  HUBD. 

(Supreme   Court  of  North  Dakota.     May  26, 
1915.) 

(ByOahut  bv  the  Court.) 

1.  New  Tbial  «=3l— Osounds. 

.The  causes  for  which  a  new  trial  may  be 
granted  are  specified  in  section  7660,  CSom- 
piled  Laws  1913;  and  these  causes  are  ez- 
clusiTe. 

[Ed.  Note.— BV>r  other  cases,  see  New  Trial, 
Cent  Dig.  H  1-3 ;  Dec.  Dig.  «=»!.) 

2.  New  Tmai.  «=322— Obounds— TRAimosiFT 
OF  Evidence. 

The  failure  or  inability  of  a  court  reporter 

to  furnish  the  defeated  party  with  a  transcript 

of  the  evidence  is  no  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 

Cent.  Dig.  f  34;  Dec.  Dig.  «=>22.] 

8.  New  Trial  ^=9ii7 — Hearing  on  Motion 

— Jurisdiction— Tesuination. 

Comp.  Laws  1913,  f,  7966,  provides  that 
an  action  Is  deemed  pending  from  the  time  of 
its  commencement  until  its  final  determination 
upon  appeal,  or  the  time  for  appeal  has  passed, 
unless  the  judgment  is  satisfied.  And,  follow- 
ing Grove  v.  Morris,  151  N.  W.  779,  it  is  held 
that,  when  the  time  for  an  appeal  has  expired, 
tiie  action  is  terminated,  and  the  trial  court 
has  no  jurisdiction  to  hear  a  motion  for  a  new 
trial. 

[Ed.  Note.— F(»-  other  cases,  see  New  Trial, 
Cent.  Dig.  11  23&-241 :  Dec  Dig.  «=>117.] 

Appeal  from  District  Court,  Stutsman 
Coniity ;  Coffey,  Judge. 

Action  by  Mike  Higglns  against  O.  J. 
Bued.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Appeal  dismissed. 

Knauf  &  Knauf,  of  Jamestown,  for  appel- 
lant Buck  &  Jorgenson,  of  Jamestown,  for 
respondent 

CHBJSTIANSON,  J.  .This  action  was 
tried  in  the  district  court  of  Stutsman  coun- 
ty,  and  resulted  in  a  verdict  in  favor  of  the 
plaintiff.  Judgment  was  entered  pursuant  to 
the  verdict  on  June  26, 1914,  and  notice  of  en- 
try of  such  judgment  was  served  upon  the  at- 
torneys for  the  defendant  on  July  7,  1914. 
No  appeal  was  taken  therefrom,  but  on  Janu- 
ary 29,  1915,  the  defendant's  attorneys  serv- 
ed upon  the  attorneys  for  the  plaintiff  a  no- 
tice of  motion  for  a  new  trial.  The  motion 
came  on  for  hearing,  pursuant  to  such  no- 
tice on  February  10,  1916;  and  at  that  time 
the  plaintiff's  attorneys  filed  written  objec- 
tions to  the  consideration  thereof  on  the 
ground  that  more  than  six  months  bad  expir- 
ed from  the  entry  of  judgment  and  the  serv- 
ice of  notice  of  sach  entry  upon  the  de- 
fendant's attorneys,  and  that  the  trial  court 
was  without  jurisdiction  to  entertain  the 
same.  The  trial  court  made  no  specific  rul- 
ing on  such  objections,  but  made  an  order  on 
February  11,  1915,  denying  the  motion  for 
new  trial;  and  the  objections  are  referred  to 
in  such  order  as  being  among  the  papers  on 
wltich  it  was  based.  The  plaintiff  perfected 
an  appeal  from  snob  order  on  March  3,  1915. 

The  defendant  has  moved  for  a  dismissal 


of  the  appeal  on  the  ground  that  the  defend- 
ant failed  to  move  for  a  new  trial,  or  take 
an  appeal,  untU  more  than  six  months  had 
elapsed  from  the  date  of  the  entry  of  judg' 
ment,  and  the  service  of  notice  entry  thereof 
upon  the  attorneys  for  the  defendant  No 
other  question  has  been  raised  by  either 
party,  but  both  seem  agreed  that  the  mo- 
tion to  dismiss  properly  presents  the  only 
proposition  on  which  a  decision  of  this  court 
is  required. 

[1, 2]  It  Is  undisputed  that  the  defendant 
has  never  appealed  from  the  judgment,  and 
that  the  motion  for  a  new  trial  was  noticed 
to  be  heard  more  than  six  months  after  serv- 
ice of  notice  of  entry  of  the  judgment  upon 
defendant's  attorneys.  Appellant's  counsel 
contends  that  the  failure  to  move  for  a  new 
trial  before  this  time  was  due  to  his  Inability 
to  obtain  from  the  court  reporter  a  trans- 
cript of  the  proceedings  had  at  the  trial, 
and  that  such  inability  Is  assigned  as  one 
of  the  grounds  for  a  new  trial.  He  there- 
fore contends  that  this  of  itself  furnished  a 
sufficient  reason  for  granting  defendant's  mo- 
tion for  a  new  trial,  as  he  was  prevented 
from  moving  within  the  statutory  period. 
The  causes  which  will  justify  a  district  court 
in  granting  a  new  trial  are  enumerated  In 
section  7660  of  the  Compiled  Laws,  and  are 
as  follows: 

"•  •  •  1.  Irregularity  in  the  proceedings 
of  the  court.  Jury  or  adverse  party,  or  any  or- 
der of  the  court  or  abuse  of  discretion  by 
which  either  party  was  prevented  from  having 
a  fair  trial. 

"2.  Misconduct  of  the  jury.    •    •    • 

"3.  Accident  or  surprise,  which  ordinary  pru- 
dence could  not  have  guarded  against 

"4.  Newly  discovered  evidence  material  to  the 
party  making  the  application,  which  he  could 
not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial 

"5.  Excessive  damages  appearing  to  have 
been  given  under  the  influence  of  passion  or 
prejudice. 

"6.  Insufficiency  of  the  evidence  to  justify 
the  verdict  or  other  decision,  or  that  it  is 
against  law. 

"7.  Error  in  law  occurring  at  the  trial  and 
excepted  to  by  the  party  making  the  applica- 
Uon." 

The  motion  for  a  new  trial  made  by  the 
defendant  in  this  case  was  based  upon  the 
grounds  specified  in  paragraphs  1,  3,  5,  and  6. 
of  the  section  of  the  statute  quoted  above, 
and  the  additional  ground  of  the  failure  and 
Inability  of  the  court  reporter  to  furnish  a 
transcript  of  the  proceedings  had  at  the  trial 
to  the  attorneys  for  the  defendant,  prior  to 
January  7,  1915.  While  there  are  holdings  to 
the  contrary,  the  weight  of  authority  sustains 
the  view  that  the  statutory  enumeration  of 
the  grounds  for  new  trials  Is  exclusive;  1>  e., 
that  where  the  grounds  for  a  new  trial  are 
specified  by  statute,  such  statutory  enumera- 
tion is  exclusive,  and  a  new  trial  can  be 
granted  only  for  the  causes  prescribed  by 
the  statute.  St  Louis,  I.  M.  &  S.  Ry.  Go.  v. 
Lewis,  38  OkL  677,  136  Pac.  396;  Canning 
V.  Fried,  48  Mont  660, 139  Pac.  448;  Wabash 
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R.  Co.  v.  Grate,  63  Ind.  App.  583,  102  N.  B. 
165;  Townley  v.  Adams,  118  Cal.  382,  50  Pac. 
650.  This  view  is  In  harmony  with  the  rule 
of  construction  provided  in  the  Code  of  Civil 
Procedure: 

"The  rule  of  the  common  law  that  statutes  In 
deroKatioD  thereof  are  to  be  strictly  construed 
has  no  application  to  this  code.  The  Code 
establishes  the  law  of  this  state  respecting  the 
subjects  to  which  it  relates.  •  •  •  "  Section 
7321.  Compiled  Laws. 

And  this  view  was  adopted  by  this  court 
In  the  case  of  McKenzle  v.  Water  Co.,  6  N. 
D.  3C1,  374,  71  N.  W.  608,  612,  wherein  It 
was  expressly  held  that: 

"A  district  court  is  without  authority  to  va- 
cate its  own  judgments  upon  the  merits  other- 
wise than  in  pursuance  of  statutory  authority 
so  to  do." 

The  failure  of  a  court  stenographer  to 
furnish  a  transcript  of  the  proceedings  does 
not  constitute  a  ground  for  a  new  trial  un- 
der the  statute ;  and  hence  could  not  be  con- 
sidered either  by  the  trial  court  or  this  court 
as  a  cause  for  new  trial. 

"The  failure  or  inability  of  a  court  reporter 
to  furnish  the  defeated  party  with  a  transcript 
of  the  evidence  is  no  ground  for  a  new  trial." 
Peterson  v.  LundquUt,  106  Minn.  339,  119  N. 
W.  60. 

To  the  same  effect,  see,  also.  Butts  et  aL  t. 
Anderson  et  al.,  19  Okl.  367,  91  Pac.  906. 

[3]  As  no  appeal  was  taken  from  the  judg- 
ment, the  action  under  the  provisions  of  sec- 
tion 7966,  C.  It.  1913,  remained  pending  In 
the  district  court  until  the  time  for  appeal  ex- 
pired; viz.,  until  and  including  January  8, 
1916.  After  the  time  for  appeal  had  expired, 
the  action  was  no  longer  pending  in  the  dis- 
trict court,  and  hence  it  necessarily  follows 
that  that  court  had  no  authority  to  entertain 
a  motion  for  a  new  trial  in  a  cause  no  longer 
pending  therein. 

Appellant's  counsel  concedes  the  soundness 
of  the  doctrine  announced  by  this  court  in 
Grove  v.  Morris,  151  N.  W.  779,  but  contends 
that  it  does  not  apply  in  this  case,  owing  to 
the  fact  that  the  failure  of  the  court  reporter 
to  furnish  the  transcript  is  made  one  of  the 
grounds  of  the  motion  for  a  new  trial.  We 
have  already  discussed  this  question,  and 
held  that  this  does  not  constitute  a  cause  for 
a  new  trial  under  the  laws  of  this  state.  The 
various  errors  sought  to  be  presented  by  the 
motion  for  a  new  trial  could  all  have  been 
reviewed  in  this  court,  without  such  mo- 
tion, on  appeal  from  the  Judgment  Appel- 
lant's counsel  concedes  that  the  trial  court 
has  no  authority  to  extend  the  time  in  which 
an  appeal  might  be  taken  from  the  judgment 
Can  a  court  do  indirectly  that  which  it  is  de- 
nied direct  authority  to  do?  The  answer 
seems  obvioos.  Appellant,  in  effect,  sought  to 
revive  the  right  of  appeal  from  the  judgment 
after  the  same  had  ceased  to  exist  The  mo- 
tion for  new  trial  was  noticed  for  hearing, 
and  submitted  after  the  time  for  appeal  from 
the  judgment  bad  expired ;  hence  we  are  not 
confronted  with  a  sitoatlon  wherein  notice 


of  motion  for  a  new  trial  is  served  within  the 
six-month  period  after  the  service  of  notice 
of  entry  of  judgment  and  brought  on  for 
hearing  and  submitted  within  that  period, 
but  decided  by  the  court  after  the  expiration 
thereof,  and  do  not  pass  upon  that  question. 
"We  have  no  hesitation,  however,  in  saying 
that  in  a  case  like  the  present,  where  the  no- 
tice is  served  after  the  expiration  of  the  year 
[now  six  months],  the  trial  court  has  lost  ju- 
risdiction."    Grove  v.  Morris,  161  N.  W.  779, 

Respondent's  motion  is  granted. 


MILLER  et  aL  v.  THOMPSON. 

(Supreme  Court  of  North  Dakota.    June  16, 
1915.) 

(Byllabut  ly  th«  Court.) 

1.  New  Tbial  €=>163— Denial— Skconp  Ob- 
deb— Time  FOB  Making. 

A  trial  court  has  no  jurisdiction  after  ex- 
piration of  the  statutory  period  allowed  for  an 
appeal  from  an  order  denying  a  new  trial  to 
make  a  second  order  denying  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  330-332;   Dea  Dig.  «=>ie3.] 

2.  Appeal  and  Ebbob  «=>346— Time  roB  Ap- 
peal—Extension— Second  Obdbb  DErrriNQ 
New  Tbiai. 

An  attempted  order  so  made  cannot  extend 
or  revive  the  lapsed  period  for  appeal  that  had 
fully  run  against  the  original  order  denying  a 
new  trial  and  when  that  order  had  become  fdaJ 
and  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1895, 1866;  Dec.  Dig.  «=> 
345.] 

3.  Appeal  and  Ebbob  €=9802— Decisions  Ap- 
pealable—  Denial  or  New  Tbial  —  Dis- 

IIISSAL. 

The  appeal  from  the  second  order  so  made 
la  not  taken  from  an  appealable  order,  and  la 
on  motion  dismissed,  but  without  prejudice  to 
an  earlier  appeal  from  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  3167,  316S;  Dec.  ^.  «s> 
802.] 

Appeal  from  District  Conrt  Ramsey  Coun- 
ty;  Buttz,  Judge. 

Action  by  L.  H.  MUIer  and  others  against 
J.  M.  Thompson.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.     Appeal  dismissed. 

See,  also,  152  N.  W.  279. 

Mlddugh,  Cuthbert,  Smyth«  &  Hont,  ot 
Devils  Lake,  for  appellant  W.  M.  Ander- 
son, of  Devils  Lake,  for  respondents. 

OOSS,  J.  This  Is  the  second  opinion  writ- 
ten in  this  case,  on  matters  of  practice.  The 
action  was  tried,  and  July  7,  1914,  judgment 
was  entered  against  boQi  appellant,  Thomp- 
son, and  a  codefendant,  the  Devils  Lake 
State  Bank.  November  30th  motion  in  the 
alternative  was  made  by  both  said  defend- 
ants for  a  vacati(Mi  of  the  Judgment  or  for  a 
new  trial.  Tbe  trial  conrt  granted  the  mo- 
tion as  to  the  bank,  and  dismissed  the  ac- 
tion as  to  it  Bnt  as  to  defeaKlant  Thomp- 
son, both  motions  were  denied  by  order  of 
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November  30th,  directing  that  as  to  Um  "the 
judgment  of  July  7, 1914,  stand."  On  Decem- 
ber 2, 1814,  the  sole  remaining  defendant  and 
Judgment  debtor,  Thompson,  appealed  from 
the  Judgment  entered  July  7,  1914,  against 
him.  He  took  no  appeal  from  the  order  of 
November  30th,  denying  him  a  new  trial.  On 
February  24, 1915,  plaintiff  and  respondent  on 
the  appeal  moved  this  court  to  dismiss  that 
appeal  on  grounds  which  will  be  found  dis- 
cussed at  length  In  the  opinion  filed  April  24, 
1915,  in  this  entitled  action  and  reported  in 
152  N.  W.  279.  Pending  decision  on  said  mo- 
tion to  dismiss  said  appeal  and  on  March  17, 
1915,  in  an  attempt  to  remedy  an  apparent 
uncertainty  in  the  order  of  November  30th, 
the  trial  court  entered  a  second  order  of  the 
same  legal  effect  as  that  of  November  30th, 
reciting  that  the  former  order  denying  a  new 
trial  had  not  been  entered  or  procured  by 
Thompson's  consent  and  again  denying  him 
a  new  trial.  On  May  7th  an  appeal  was  duly 
perfected  from  the  order  of  March  17th.  Re- 
spondent has  moved  for  a  dismissal  of  this 
second  appeaL 

[1-3]  The  fourth  ground  assigned  on  dis- 
missal Is  well  taken.  It  is  urged  that  the  or- 
der of  November  SOth,  denying  Thompson  a 
new  trial,  was  an  appealable  order,  from 
which  within  60  days  he  should  have  appeal- 
ed, and  that  by  lapse  of  time  without  an  ap- 
peal the  order  became  final  and  conclusive, 
and  rendered  the  trial  court  powerless  to  lat- 
er, and  after  the  expiration  of  the  said  60- 
day  period  for  the  appeal,  amend  it  or  make 
a  subsequent  order  to  the  same  effect  from 
wliich  an  appeal  might  be  taken.  The  at^ 
tempted  order  of  March  17th  was  a  nullity, 
as  made  without  Jurisdiction,  and,  as  such, 
could  confer  no  right  of  appeal  therefrom 
nor  in  any  way  extend  the  already  lapsed 
period  for  appeal  from  the  only  appealable 
order,  that  of  November  SOth.  .The  attempt- 
ed order  made  was  not  a  correction  of  the 
previous  order.  At  the  time  when  made  the 
trial  court  was  powerless  to  correct  or  amend 
It  The  60-day  limitation  period  of  appeals 
from  an  order  Is  analogous  to  statutory  pe- 
riod for  appeal  from  a  judgment,  and  the 
reasoning  In  Grove  v.  Morris,  151  N.  W.  779, 
and  Hlgglns  v.  Rued,  isS  N.  W.  3S9  (not  yet 
officially  reported),  apply.  This  is  so  inde- 
pendent of  the  fact  that  the  appeal  first  tak- 
en was  from  the  Judgment,  and  not  from  the 
order  of  November  30th,  denying  a  new  triaL 
That  defendant  saw  fit  not  to  appeal  from 
said  order  does  not  change  the  situation. 
For  60  days  he  had  a  right  of  appeal  there- 
from. In  fact,  at  the  time  he  appealed  from 
the  Judgment  on  December  7th  he  could  have 
taken  a  Joint  appeal  from  both  the  Judgment 
and  order.  Shockman  v.  Ruthruff,  149  N.  W. 
680,  and  cases  there  cited,  Including  Kinney 
v.  B.  O.  A.  Y.,  16  N.  D.  21,  106  N.  W.  44,  over- 
ruling earlier  cases  requiring  separate  ap- 
peals from  a  Judgment  and  subsequent  order 
directing  a  new  trial.  Whether  the  omission 
to  appeal  from  aald  order  will  limit  consider- 


ation of  matters  on  the  merits  on  the  appeal 
as  taken  from  the  Judgment  will  be  deter- 
mined when  reached  in  that  appeal.  In  pass- 
ing It  may  be  stated  as  an  aid  to  briefing 
and  presentation  of  that  appeal  from  the 
Judgment  (that  remains,  notwithstanding,  dis- 
missal of  this  second  appeal)  that,  if  it  be 
true,  as  stated  in  the  briefs  on  this  motion, 
that  this  action  is  one  properly  triable  in  eq- 
uity, but  instead  was  tried  to  a  Jury  as  to  is- 
sues of  fact,  with  the  verdict  returned  under 
instructions  given  with  the  Judgment  subse- 
quently entered,  even  though  the  jury  find- 
ings were  deemed  merely  advisory,  neverthe- 
less the  appeal  is  a  law  appeal  requiring  spec- 
ifications or  error  as  in  a  law  case;  and 
the  ordinary  appeal  In  equity  as  upon  a  par- 
tial or  entire  demand  for  trial  de  novo  in  eq- 
uity will  not  lie.  Peckham  v.  Van  Bergen,  8 
N.  D.  595,  80  N.  W.  759;  Merrltt  v.  Adams 
Co.,  etc.,  Inv.  Co.,  151  N.  W.  11,  15;  Thom- 
hlU  V.  Olson,  153  N.  W.  442  (not  yet  officially 
reported).  And  such  a  law  jippeal  permits  a 
review  on  appeal  of  errors  of  law  only,  and 
does  not  authorize  a  trial  de  novo  in  this 
court  It  may  also  be  observed  that  an  omis- 
sion to  serve  specifications  of  error  with  the 
notice  of  appeal  or  insufficiency  of  specifl- 
catlons  of  error  so  served  present  no  Juris- 
dictional question.  In  other  words,  an  ap- 
peal taken  without  service  of  specifications 
of  error  with  the  notice  of  appeal  neverthe- 
less is  a  valid  appeal  conferring  jurisdiction 
thereby  uiwn  the  appellate  court  to  permit 
the  omission  of  specifications  or  their  insuf- 
ficiency, to  be  cured  by  the  granting  of  leave 
to  serve  original  or  amended  specifications  of 
error  after  the  appeal  taken.  Section  4,  c. 
131,  Laws  1913,  is  directory,  not  mandatory. 
Wilson  V.  Kryger,  26  N.  D.  77,  143  N.  W. 
764,  51  li.  R.  A.  (N.  S.)  760,  same  case  later 
in  149  N.  W.  721.  Thus  the  second  ground 
of  the  motion  based  upon  absence  of  spedfl- 
catlons  of  error  was  not  well  taken.  This 
court  may  dismiss  for  absence  or  insufficiency 
of  specifications,  but  is  not  required  to  dis- 
miss so,  as  counsel  assumes,  as  the  appeal  is 
valid  without  them.  Nor  was  the  first 
ground  for  dismissal  of  the  appeal,  urging 
that  the  second  appeal  could  not  stand  be- 
cause taken  upon  the  same  grounds  as  was 
the  first  and  in  the  same  action,  well  taken. 
Had  this  been  an  appeal  taken  In  time  and 
from  the  order  of  November  30th,  and  other- 
wise regular,  the  two  appeals  could  have 
been  consolidated  with  the  issues  arising  on 
them  determined  as  one  appeal.  But  as,  for 
reasons  stated,  there  was  no  valid  second  ap- 
peal, this  court  is  without  Jurisdiction  to  do 
other  than  dismiss  it. 

The  appeal  from  the  purported  order  of 
March  17,  1915,  is  ordered  dismissed,  but 
without  prejudice  to  the  appeal  from  the 
judgment. 


CHRISTIANSON,    J., 
did  not  partlcipata. 


being   disqualified. 
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HBALY  T.  BISMABOK  BANK  et  aL 

(Supreme   Court  of   North   Dakota.     June  8, 
1916.) 

(ByUaiut  Iv  t^e  Court.) 

1.  Homestead  ®=3l41  —  Bxqhts  or  Widow 
— Dependent  Children. 

The  homestead  laws  of  North  Dakota  were 
made  for  the  protection  of  the  widows  of  de- 
ceased persons,  aa  well  as  for  that  of  their  chil- 
dren, and,  if  such  a  widow  has  once  bad  a 
homestead  interest  during  the  lifetime  of  her 
husband,  such  interest  will  not  be  divested  up- 
on the  death  of  her  husband  merely  because  she 
happens  to  have  no  children,  or  because  her 
children  have  grown  up  and  no  longer  need  her 
care  and  support. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  if  261-270;   Dec  Dig.  «s»141.] 

2.  Homestead  ®=»141  —  Pbopebtt  m  Wife's 
Name— KiGHT  to  CiAnt. 

It  is  immaterial  under  the  statutes  of  North 
Dakota  whether  the  title  to  the  property  which 
is  used  as  a  homestead  is  in  the  name  of  the 
wife  or  in  that  of  the  husband,  and  property 
which  was  held  in  the  name  of  the  wife,  but 
which  was  occupied  as  a  home,  may  be  claimed 
by  the  wife  after  the  death  of  the  husband. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  261-270;   Dec  Dig.  «=>141.] 

3.  Homestead  ®=»5 — Constbtjotion  of  Stat- 
TJTB — PBOTEcnoN    OF  Wife. 

The  homestead  provisions  of  the  Code  arc 
liberally  construed  as  being  intended  for  the 
protection  and  preservation  of  the  family  as  a 
whole,  including  the  wife. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i  7 ;   Dec.  Dig.  «=s»6.] 

4.  Homestead  «=9l45— Abandonhxrt— Ixasb 
OF  Premises. 

A  homestead  will  not  be  deemed  to  have 
been  abandoned  where  a  widow  has  occupied  the 
same  exclusively  for  ten  years  after  the  death  of 
her  husband  and  until  her  children  have  married 
or  become  able  to  take  care  of  themselve^  and 
who,  since  that  time  and  for  a  period  of  two 
years,  has  rented  the  house  on  a  month  to 
month  lease,  and  has  spent  her  time  visiting 
with  her  children,  but  has  nevertheless  retained 
a  room  in  said  house,  in  which  her  furniture  has 
been  stored,  and  which,  though  crowded,  she  has 
herself  occupied  from  time  to  time  between  the 
visits  to  her  children,  and  has  always  intended 
to  retain  as  a  homestead. 

[Ed.  Note.— For  other  cases,  aee  Homestead, 
Cent.  Dig.  H  268,  277,  280,  285;  Dec.  Dig.  «3=» 
145.1 

Appeal  from  District  Court,  Bui^elgh  Coun- 
ty; Nuessle,  Judge. 

Action  by  Ida  B.  Healy  against  the  Bis- 
marck Bank,  a  corporation,  and  another. 
Vtom  a  Judgment  for  plaintiff,  defendants 
appeaL    Modified  and  affirmed. 

Newton,  Dnllam  &  Young,  of  Bismarck,  for 
appellants.  Miller  &  Zuger,  of  Bismarck,  for 
respondent 

BRUCE,  J.  The  only  question  In  this  case 
is  whether  the  plaintiff,  Ida  B.  Healy,  had, 
at  the  time  of  the  levy  of  the  execution,  a 
homestead  Interest  In  a  certain  bouse  and  lot 
In  the  city  of  Bismarck.  The  only  testimony 
upon  the  question  Is  given  by  herself,  and  Is 
as  follows: 


**I  am  the  widow  of  Anderson  Healey  and 

the  plaintiff  in  this  action.  We  were  married 
In  1882,  in  Nova  Scotia.  I  came  to  Bismarck 
in  1883,  where  we  first  resided  in  a  rented  house 
on  Ninth  street  In  1896  we  became  the  owners 
of  lot  8,  block  6S,  Northern  Pacific  addition  to 
the  city  of  Bismarck,  title  to  which  was  taken 
in  my  name.  At  that  time  we,  or  either  of  us. 
did  not  own  any  other  property  in  the  city  ot 
Bismarck  or  state  of  North  Dt&ota.    The  pur- 

Eose  of  purchasing  said  i>remises  was  to  have  a 
ome.  There  were  no  buildings  on  the  premises 
at  the  time  we  purehnsed  the  same.  In  1896 
and  the  spring  of  1897  we  built  a  dwelling 
bouse  on  said  premises,  and  moved  into  it  about 
March,  1897.  At  that  time  neither  my  husband 
nor  I  owned  any  other  real  property.  We  oc- 
cupied the  premises  generally  and  continuously 
from  1897  to  19U1,  until  the  death  of  my  hus- 
band the  27th  day  of  June,  1901.  He  died  at 
our  home,  described  in  the  complaint  We  had 
two  children.  I  have  never  married  again. 
Since  the  death  of  my  husband  I  have  lived  at 
and  in  the  property  described  in  the  complaint 
No  one  other  than  my  children  have  lived  with 
me  in  said  premises  since  the  death  of  my  hus- 
band, except  in  the  two  years  last  past,  during 
which  time  Mr.  Staley  has  lived  there.  Before 
that  I  lived  there  right  along.  Mr.  Staley  has 
lived  in  the  house  the  last  two  years.  There 
was  no  lease — ^just  rented  it  from  month  to 
month.  He  has  not  rented  any  other  premises. 
I  have  one  lar^e  room  that  I  withheld  for  my- 
self. My  furniture  is  in  the  room  I  spoke  of — 
my  home.  I  have  never  sold  the  premises.  Q. 
Now,  where  have  you  been  or  resided  during  the 
last  two  yearj  or  such  part  of  the  time  as  you 
liiive  l>een  away  from  Bismarck?  A.  I  visited 
with  my  mother  for  three  or  four  months  in 
Nova  Scotia,  and  since  that  time  I  have  been 
nearly  all  of  the  time  with  my  daughter,  Mrs. 
Hitt^ers,  at  Jamestown,  going  back  and  forth 
to  Bismarck.  There  was  about  six  months  after 
I  came  back  from  Nova  Scotia  that  I  was  right 
here  in  Bismarck,  and  was  in  my  room  most 
of  the  time.  Q.  lias  your  residence  with  your 
daughter  at  Jamestown  been  in  the  shape  <^ 
visits  or  otherwise?  A.  I  was  visiting  most  of 
the  time.  It  was  not  my  intention  at  any  time 
to  abandon  my  home  in  Bismarck.  I  have  not 
at  any  time  since  the  death  of  my  husband 
had  any  other  home  than  this  home  at  Bis- 
marck. I  have  not  at  this  time  any  other  home. 
My  son,  Ernest  Healy,  is  not  married.  He  is 
29  in  August  I  do  not  know  for  what  indebted- 
ness the  notes  were  given  by  myself  and  my  hus- 
band. As  I  remember  it,  it  was  for  stock  at 
the  store— the  little  grocery  store.  I  couldn't 
say,  though,  just  what  it  was.  I  have  really 
forgotten.  We  had  a  small  store.  Q.  Do  yon 
know  whether  it  was  for  the  purchase  price  of 
the  lots  or  not?  A.  I  do  not  know  whether 
it  was  or  not  Q.  Mrs.  Healy,  don't  you  know 
what  these  notes  were  given  for?  A.  No:  I 
can't  say.  I  don't  know  what  they  were  given 
for.  Q.  Do  you  know  the  date  of  the  notes? 
A.  I  don't  I  occupied  the  house  on  lot  8  until 
alx>ut  two  years  ago.  I  did  some  private  board- 
ing there.  I  stored  my  furniture  in  the  north- 
west room  upstairs.  The  room  is  about  8  or 
10  by  11  or  12.  I  have  dressers,  rugs,  chairs, 
tables,  |}eds;  JDst  about  what  I  had  in  my 
house;  nearly  all,  excepting  a  few  pieces  that 
I  sold  out  of  my  parlor.  I  would  think  there 
were  probably  three  beds.  I  would  not  be  just 
sure.  None  of  them  are  set  up  at  the  present 
time.  I  have  a  dining  room  table,  and  then  I 
have  a  kitchen  table,  and  about  three  smull 
tables,  just  little  tea  stands,  that  I  had  in 
the  bedrooms  for  the  boarders.  There  are  three 
dressers.  I  would  not  know  how  many  chairs, 
because  I  had  some  kitchen  chairs  and  some 
dining  room  chairs;  perhaps  all  together  there 
would  be  11  or  12.  I  had  no  reason  for  count- 
ing them.    I  just  kept  getting  them  as  I  had  to, 
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and  couldn't  say  for  certain;    aome  ro<^ln( 

chairs,  I  couldn't  sa;  just  how  many.  Just  a 
few  common  dishes.  Perhaps  half  a  dozen  ordi- 
nary books.  I  have  three  rugs  there.  No  car- 
pets. 1  have  one  of  those  little  gasoline  stoves  in 
my  room.  The  room  is  pretty  well  occupied 
with  the  furniture  that  is  stored  there — pretty 
well  filled  up.  None  of  the  furniture  is  packed 
up  ready  for  shipment  and  never  has  been. 
None  is  crated.  I  have  some  bedding  just 
thrown  loosely  on  some  chairs.  I  have  cooking 
utensils  in  the  room.  I  have  all  the  little 
things  to  put  on  the  stove,  and  so  on.  In  fact, 
I  have  most  everything  of  my  cooking  utensils 
in  that  room  that  I  bad  in  my  kitchen,  because 
I  took  them  out  of  Mrs.  Stoley's  way.  They 
are  the  things  I  used  while  I  was  keeping  the 
premises.  I  have  been  away  quite  a  good  part 
of  the  time  since  I  rented  the  house  to  Mrs. 
Staley.  Most  of  the  time,  aside  from  the  time 
I  spent  in  Nova  Scotia,  has  been  spent  at 
Jamestown.  There  was  about  six  months  after 
I  returned  from  Nova  Scotia  that  I  was  here 
in  Bismarck.  Q.  Where  did  you  reside  while 
you  were  in  Bismarck?  A.  Ernest  had  a  cou- 
ple of  rooms.  He  was  working  for  H.  L.  Iteade, 
of  the  Union  Mercantile  Company.  He  was 
working  for  the  Union  Mercantile  Company 
while  I  was  here.  His  rooms  were  in  the  little 
buildin:;  near  the  Union  Mercantile;  I  think 
about  fire  or  six  blocks  south  of  the  premises 
I  formerly  lived  in.  Q.  And  you  stayed  in 
those  rooms  during  those  six  months  that  you 
were  in  Bismarck?  A.  No;  about  thre« 
months.  Then  I  went  to  Jamestown  with  my 
daughter,  Mrs.  Harry*  Rittgers.  Mrs.  Rittgers 
has  been  married  about  two  years.  She  lived 
with  me  until  she  was  married  two  years  ago, 
and  helped  me  keeping  the  boarders,  a  very  lit- 
tle, as  she  was  always  in  school.  She  was  mar- 
ried before.  She  was  first  married  in  the  year 
1906,  and  then  she  married  the  second  time  in 
1911.  She  made  her  home  with  me  until  she 
was  first  married  in  1006.  Q.  Now,  isn't  it  a 
fact,  Mrs.  Healy,  that  you  have  since  you  have 
been  in  Jamestown,  spent  some  of  your  time 
keeping  house  with  Ernest?  A.  I  have  in  rooms 
that  were  furnished — Mr.  and  Mrs.  Rittgers' 
rooms — while  they  were  at  Qrand  Forks.  Ern- 
est and  I  kept  house.  I  cooked  his  meals  for 
him  in  their  rooms.  Ernest  has  been  employed 
at  Jamestown  for  some  time.  He  is  not  mar- 
ried. He  is  29  years  old.  I  was  in  Bismarck 
probably  a  little  more  than  three  months  during 
the  last  two  years.  I  was  in  Nova  Scotia  about 
between  three  and  four  months  beginning  two 

Smrs  ago  this  last  June.  I  tbeu  returned  to 
ismarck.  I  was  here  a  little  more  than  three 
months.  That  was  the  time  I  occupied  the 
rooms  that  Ernest  had.  I  went  to  Jamestown 
shortly  after  that  when  I  got  my  arrangements 
made.  1  havo  been  there  since,  of  and  on.  I 
am  here  in  Bismarck  about  every  two  months. 
When  I  am  here  I  stay  sometimes  three  to  four 
days,  and  have  been  here  a  week.  I  come  down 
here  to  visit  friends  and  to  look  after  my  home, 
and  so  on ;  collect  my  rents  here  and  look  after 
repAirs.  I  sometimes  stay  with  friends  when 
I  come  to  town,  and  sometimes  I  stay  right  in 
my  room  at  Mr.  Staley's — at  my  home.  Q.  At 
those  times  ytou  have  stayed  in  a  room  furnished 
by  Mr.  Staley?  A,  Not  always.  I  stayed  in 
my  room  most  of  the  time  until  last  winter, 
when  it  was  not  heated,  and  I  stayed  there  and 
slept  in  a  room  downstairs,  because  they  did  not 
want  me  to  go  up  there  in  the  cold.  I  have 
not  a  conch  nor  a  cot  in  my  room.  I  have  not 
at  any  time  during  the  past  two  years  had  a 
cot  or  a  conch  in  there.  I  had  a  small  bed. 
Mr.  Staley  pays  $30  a  month.  When  I  went 
to  Jamestown  and  kept  house  for  Ernest  I 
did  not  take  any  of  ray  furniture  with  me.  I 
did  not  take  any  t>edd!ng  or  articles  of  fumi- 
tnre.  I' did  not  purchase  the  lots  from  the  Bank 
of  Bismarck.  I  did  not  borrow  any  money  from 
the  Bismarck  Bank  for  which  these  notes  were 


given.    It  was  not  a  debt  of  mine.    I  know  that 

the  lots  were  paid  for -at  the  time  I  built  the 
house.  Mr.  Rhud  built  the  house  and  he  fur- 
nished the  lumber.  Orambs  Bros,  furnished  the 
plumbing.  None  of  the  material  in  connection 
with  the  building  was  furnished  by  the  Bis- 
marck Bank  and  none  of  the  labor.  It  is  cer- 
tainly my  intention  to  continue  to  reside  in 
Bismarck  and  on  these  premises.  Q.  ¥au  say, 
Mrs.  Healy,  that  ^ou  once  in  a  while  have 
stayed  in  this  room  in  this  house?  A.  Yes.  9* 
These  different  times  since  have  been  since  this 
suit  was  started,  haven't  they,  Mrs.  Healy, 
last  spring?  A.  No ;  I  would  not  think  so,  be- 
cause that  would  be  during  last  winter.  Q. 
How  often  have  you  stayed  there?  A.  When 
I  came  back  from  Nova  Scotia  1  was  there,  and 
then  two  different  times  since.  One  of  these 
times  is  not  my  present  trip  here.  I  am  not 
staying  there  now,  because  I  do  not  think  it 
would  be  very  comfortable  or  convenient  for 
my  daughter.  I  am  with  a  friend.  I  can  get 
the  different  dates  as  to  the  other  two  times  if 
it  is  necessary.  I  will  look  it  up.  In  1007, 
when  I  conveyed  Lot  7  to  Ernest,  he  was  work- 
ing at  the  Union  Mercantile  Company,  paying 
his  way.  At  that  time  my  daughter  was  mar- 
ried and  lived  with  her  husband.  It  has  never 
at  any  time  been  my  intention  to  abandon  my 
home  in  Bismarck  and  make  my  home  at  any 
other  place." 

The  homestead  rights  in  North  Dakota  dif- 
fer in  many  respects  from  those  In  other 
states.  The  principal  statutes  upon  the  sub- 
ject are  as  follows: 
Section  6605,  Complied  Laws  of  1913: 
"The  homestead  of  every  head  of  a  family 
residing  in  this  state,  not  exceeding  *  •  * 
five  thousand  dollars,  and  if  within  a  town  plat, 
not  exceeding  two  acres  in  extent,  and  if  not 
within  a  town  plat,  not  exceeding  in  the  aggre- 
gate more  than  one  hundred  and  sixty  acres, 
and  consisting  of  a  dwelling  honse  in  which  the 
homestead  claimant  resides  and  all  its  appur- 
tenances and  the  land  on  which  the  same  is  sit- 
uated shall  be  exempt  from  judgment  lien  and 
from  execution  or  forced  sale  except  as  provid- 
ed in  thiN  chapter." 

Section  6606,  Compiled  Laws  of  1913: 
"If  the  homestead  claimant  is  married  the 
homestead  may  be  selected  from  the  separate 
property.  •  •  •  When  the  homestead  claim- 
ant is  not  married,  but  is  the  head  of  a  family 
within  the  meaning  of  section  0070,  the  home- 
stead may  be  selected  from  any  of  his  or  her 
property:  Provided,  that  the  homestead  so  se- 
lected must  in  no  case  embrace  different  lots  or 
tracts  of  land  unless  they  are  contiguous." 

Section  6626,  C.  L.  191S,  provides: 
"The  phrase  'head  of  a  family'  as  used  in 
this  chapter  includes  within  its  meaning:  1. 
The  husband  or  wife  whep  the  claimant  is  a 
married  person;  but  in  no  case  are  both  hus- 
band and  wife  entitled  each  to  a  homestead  un- 
der the  provisions  ,of  this  chapter,  2,  Every 
person  who  has  residing  on  the  premises  with 
him  or  her  and  under  his  or  her  care  and  main- 
tenance, either:  (a)  His  or  her  child  or  the 
child  of  his  or  her  deceased  wife  or  husband, 
whether  by  birth  or  adoption,  (b)  A  minor 
brother  or  sister  or  the  minor  child  of  a  de- 
ceased brother  or  sister,  (c)  A  father,  mother, 
grandfather  or  grandmother,  (d)  The  father  or 
mother,  grandfather  or  grandmother  of  a  de- 
ceased husband  or  wife,  (e)  An  unmarried  sis- 
ter or  .any  other  of  the  relatives  mentioned  in 
this  section  who  have  attained  the  age  of  ma- 
jority and  are  unable  to  take  care  of  or  support 
themselves." 

Section  5627,  0.  L.  1913,  provides: 
"Upon  the  death  of  a  person  in  whom  the 
title  to  real  property  constituting  a  homestead 
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ai  defined  to  this  chapter  is  vested  a  homestead 
estate  in  such  real  property  shall  survive,  de- 
scend and  be  distributed  to  the  persons  and  in 
the  order  following:  1.  To  the  surviving  hus- 
band or  wife  for  life ;  or,  2.  There  being  no 
surviving  husband  or  wife  to  the  decedent's 
minor  child  or  children  until  the  youngest  at- 
tains majority;  or,  3.  The  surviving  husband 
or  wife  dying  before,  thcii  thereafter  to  the  de- 
cedent's minor  child  or  children  until  the  young- 
est attains  majority." 

Section  8723,  Compiled  Laws  oA  1913,  pro- 
vides: 

"Upon  the  death  of  either  husband  or  wif^ 
the  survivor,  bo  long  as  he  or  she  do  not  again 
marry,  may  continue  to  possess  and  occupy  the 
whole  homestead,  and  upon  the  death  of  both 
husband  and  wife  the  children  may  continue  to 
possess  and  occupy  the  same  until  otherwise  dis- 
posed of  according  to  law.  Such  homestead,  as 
defined  in  section  5605  of  the  Civil  Code,  must 
be  ascertained  and  set  apart  as  hereinafter  pre- 
scribed upon  the  selection  of  the  person  or  per- 
sons entitled  to  possession  thereof,  and  shall 
not  be  subject  to  the  payment  of  any  debt  or 
liability  contracted  by  or  existing  against  the 
husband  or  wife  or  either  of  them  previous  to 
or  at  the  time  of  the  death  of  such  husband  or 
wife." 

[1-3]  It  seems  qtdte  clear  from  these  stat- 
utes that  the  homestead  laws  were  made  for 
tbe  protection  of  the  widow,  whether  she  has 
children  to  support  or  not,  and  that,  if  tbe 
property  was  once  a  homestead,  such  widow 
will  not  lose  her  interest  therein  merely  be- 
cause her  children  have  grown  up  or  she  does 
not  happen  to  have  any.  It  also  seems  to  be 
immaterial  whether  tiie  fee  to  the  home- 
stead during  tbe  lifetime  of  the  husband  and 
wife  was  in  the  husband  or  in  the  wife.  In 
construing  these  identical  statutes  the  Su- 
preme Court  of  South  Dakota,  in  tbe  case  of 
Wells  V.  Sweeney,  16  S.  D.  489,  94  N.  W.  394, 
102  Am.  St  Rep.  713,  said: 

"So  far  as  the  rights  of  the  surviving  husband, 
wife,  or  minor  children  to  occupy  the  property 
as  a  homestead  are  concerned,  it  is  not  material 
in  which  party  the  legal  title  is  vested,  and 
hence,  if  tnere  are  heirs  of  the  party  holding 
tbe  legal  title,  they  will  not  be  entitled  to  a 
partition  of  the  property  during  the  lifetime  of 
tlie  surviving  husband  or  wife  or  minor  children 
who  actually  possess  and  occupy  the  premises 
as  a  homestead." 

In  tb6  case  of  Dieter  y.  Fraine,  20  N.  D. 
484,  128  N.  W.  681,  we  held  that  tbe  home- 
stead provisions  of  this  state  should  be  lib- 
erally construed,  and  that  the  exemption 
which  is  declared  in  favor  of  the  bead  of  tbe 
family  is  in  a  representative  capacity,  and  is 
Intended,  not  for  the  benefit:  of  the  individual, 
but  for  tbe  protection  and  tbe  preservation 
of  the  home  and  for  the  benefit  of  the  family 
as  a  whole,  and  that  such  exemption  is  not 
presumed  to  be  waived  by  a  failure  to  ex- 
pressly claim  it  In  tbe  case  of  Calmer  v. 
Calmer  et  al.,  15  N.  D.  120,  106  N.  W.  684, 
we  said: 

"The  intent  of  the  law  to  continue  the  exemp- 
tion for  the  benefit  of  the  surviving  family  after 
tbe  death  of  the  owner  of  the  homestead  is  too 
clear  for  question.  »  •  »  The  exemption 
right  is  not  only  continued  after  the  death  of 
the  family  bead,  but  is  enlarged  so  as  to  possess 
all  the  attributes  of  an  estate  in  the  property 
tat  the  benefit  of  the  widow  or  minor  children 


superior,  not  only  to  the  rights  of  the  creditors, 
but  also  to  the  rights  of  the  legal  heirs  or  dev- 
isees. The  Legislature,  it  is  true,  has  not  pro- 
vided any  specific  method  of  procedure  by  which 
to  adjust  the  respective  rights  of  the  widow, 
and  the  creditors  of  the  decedent's  estate  in  case 
such  adjustment  becomes  necessary.  Where  the 
right  is  clear,  however,  it  will  not  &il  for  want 
of  a  remedy." 

In  the  case  of  First  National  Bank  ▼.  Lee, 
26  N.  D.  197,  141  N.  W.  716,  we  said: 

"The  law  does  not  look  upon  the  right  to 
exemptions  as  a  personal  right  of  the  husband, 
or  even  as  being  given  to  the  husband  at  alL 
It  is  a  family  right,  rather  than  a  personal 
right" 

There  can  be  no  question  that  the  proper- 
ty in  controversy  was  the  homestead  of  Mr. 
and  Mrs.  Healy  during  the  -life  of  tbe  hus- 
band, and  It  Is  Immaterial  whether  the  title 
was  In  her  name  or  not  The  statute  ex- 
pressly provides  that  such  homestead  can 
be  selected  from  the  separate  estate  of  the 
wife.  Section  5C06.  The  evidence,  too,  seems 
to  show  that,  though  the  title  to  tbe  proper- 
ty was  taken  in  tbe  name  of  the  wife,  it 
was  paid  for  out  of  the  savings  of  both  par- 
ties. The  house,  at  any  rate,  was  tbe  only 
home  of  the  husband  and  wife^  and  has  been 
the  plaintltTs  only  home  since  tbe  death  of 
her  husband.  It  was  their  homestead  at  the 
time  the  debt  to  the  bank  was  incurred.  Aft- 
er tbe  death  of  her  husband  in  1901  the  wife 
occupied  and  lived  In  the  bouse  with  ber 
children  for  at  least  ten  years,  and  did  not 
even  rent  a  portion  of  it  until  within  two 
years  of  tbe  time  of  tbe  trial,  and  then  only 
upon  a  month  to  month  lease  which  reserved 
to  her  a  room  for  ber  own  use.  During  a  por- 
tion of  these  ten  years  she  kept  boarders  in 
tbe  house  and  supported  ber  daughter  while 
the  latter  was  going  to  school.  Section  8723, 
Compiled  Laws  of  1913,  which  provides  that, 
upon  the  death  of  either  husband  or  wife, 
the  survivor,  so  long  as  not  again  married, 
may  continue  to  possess  and  occupy  the 
whole  homestead,  and  upon  tbe  death  of  both 
husband  and  wife  tbe  children  may  continae 
to  possess  and  occupy  the  same  "until  other- 
wise disposed  of  according  to  law,"  makes 
it  clear  that  it  was  tbe  intention  of  tbe  law 
that  tbe  protection  should  be  furnished  to 
tbe  wife  and  widow  as  well  as  to  tbe  chil- 
dren of  a  married  man.  There  can  be  no 
doubt  that  if  tbe  title  bad  been  in  the  hus- 
band the  interests  of  tbe  wife  would  liave 
been  protected. 

"Why,"  says  the  Supreme  Court  of  Kentucky. 
"should  not  the  original  owner  have  a  right 
equal  to  the  survivor,  and  why  should  not  the 
law  favor  tbe  latter  equally  at  least  with  the 
former?  Is  the  party  to  be  worsted  because  he 
owns  the  property?  Can  any  reason  be  given 
why  the  same  right  should  not  exist  as  to  hia 
own  property  as  is  given  to  him  in  his  wife's 

Broperty  after  her  death?"    Stulta  v.  Sale,  92 
:y.  6,  17  S.  W.  148,  13  L.  R.  A.  743,  3«  Am. 
St.  Rep.  576. 

If  this  is  true  where  tbe  title  Is  in  the  hus- 
band, how  much  more  should  it  be  true  where 
tbe  title  is  in  tbe  wife.  It  could  never  have 
been  the  policy  of  the  Legislature  and  of  the 
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law  that  the  homestead  of  the  wife  shall  be 
protected  during  the  life  of  her  husband,  and 
that  when  he  dies  that  protectlMi  shall  be 
takm  awa7. 

"It  would  tnin  Into  mockery  the  constitntion- 
al  provision  prepared  against  the  days  of  her 
adversity  to  say  that  her  husband's  creditors 
might  enter  as  soon  as  his  hearse  had  left  the 
door."  Cross  v.  Benson,  68  Kan.  495,  75  Pac. 
558,  64  L.  R.  A.  560. 

"The  beneficent  purpose  of  both  statutes," 
saj's  the  Supreme  Court  of  Oklahoma,  "Is  to 
preserve  and  protect  the  home  in  the  possession 
and  enjoyment  of  not  only  the  head  of  the  fam- 
ily, but  all  the  members  thereof.  •  *  •  It 
seems  to  ns  that  it  would  be  a  construction 
strained  and  foreign  to  the  spirit  of  the  statute 
to  hold  that  it  was  intended,  so  long  as  the  hus- 
band who  may  by  labor  support  bis  wife,  to  pro- 
tect the  wife  against  the  misfortune  of  being 
deprived  of  her  nome  to  satisfy'  the  debts  of  the 
husband,  who  perhaps  has  suffered  a  business 
failure  or  financial  loss,  bnt,  when  the  hour  of 
death  comes,  with  Its  sorrow  and  the  expenses 
that  sickness  and  death  entail  upon  the  family, 
the  law  will  then  withdraw  from  her  the  shield 
that  protected  her  in  her  home  while  her  hus- 
band lived,  and  let  the  accumulated  misfortunes 
or  Improvidences  of  the  husband  that  the  law 
has  withheld  until  the  dark  hour  of  his  death 
be  then  visited  upon  her.  This  would  indeed  be 
converting  that  which  was  intended  for  a  shield 
into  a  sword."  Holmes  v.  Holmes,  27  Okl.  140, 
111  Pac.  220,  SO  L.  R.  A.  hi.  S.)  920,  over- 
mUng  Betts  y.  MiUs,  8  Okl.  851,  58  Pac.  957. 

Nor  do  we  believe  that  the  fact  that  the 
dilldren  of  the  plaintiff  have  now  grown  np, 
and  perhaps  no  longer  need  her  support,  and 
no  longer  need  the  home,  In  any  way  alters 
the  case.  The  homestead  was  for  the  protec- 
tion of  the  family,  and  not  only  does  section 
8723,  Compiled  Laws  of  1913,  provide  for  the 
possession  of  homesteads  by  widows  and 
widowers,  but  It  Is  plain  that  It  was  the  In- 
tention of  the  law  that  the  wife  should  be 
looked  upon  as  a  constituent  part  of  the 
family. 

We  hold,  in  short,  with  the  Supreme  Court 
of  Kansas,  that  after  the  homestead  estate 
has  once  been  acquired  under  the  statute  It 
continues  In  the  original  owner  so  long  as  be 
occupies  Uie  homestead  premises,  although  he 
may  have  ceased  to  be  a  housekeeper  for 
a  family,  and  will  only  become  extinct  In 
some  of  the  modes  mentioned  In  the  statute, 
of  which  ceasing  to  be  a  housekeeper  for  a 
family  is  not  one.  Weaver  r.  First  National 
Bank,  76  Kan.  540,  94  Pac.  273,  16  L.  R.  A. 
(N.  S.)  110, 123  Am.  St.  Rep.  165;  Ellluger  y. 
Thomas,  64  Kan.  180,  67  Pac,  529;  Beck- 
mann  r.  Meyer,  75  Mo.  333. 

[4]  We  think,  too,  there  Is  no  merit  In  re- 
spondent's contention  that  the  homestead  has 
l>een  abandoned.  The  idalntifl  never  at  any 
time  relinquished  the  control  of  the  bouse. 
She  merely  rented  It  month  by  month.  She 
reserved  a  room  In  the  house,  even  though  It 
was  occupied  as  a  whole  by  tenants.  She 
was  simply  doing  what  nine  out  of  ten  wid- 
ows whose  children  have  grown  up  would  do; 
that  is,  reserving  the  central  homestead  and 
the  right  to  return  thereto  as  a  shelter 
against  adversity  and  as  a  permanent  home, 


but  relieving  the  monotony  and  loneliness  at 
life  by  visiting  her  children  and  friends  as 
occasion  offered.  Such  acts  do  not  constitute 
an  abandonment  of  a  homestead.  See  Rosen- 
berger  v.  Hawker,  127  Iowa,  621,  103  N.  W. 
781. 

Although  the  judgment  of  the  district  court; 
should  In  all  material  essentials  be  aflSrmed, 
the  Injunction  which '  was  issued  should  be 
modified  so  that,  Instead  of  being  perpetual, 
It  should  be  limited  to  the  time  during  which 
the  premises  continue  to  be  a  homestead. 

With  the  modification  suggested,  the  Judg- 
ment of  the  district  court  Is  affirmed.  The 
costs  and  expenses  of  this  appeal,  however, 
will  be  borne  by  the  appellant. 


FOX  y.  NELSON. 

(Supreme  Court  of  North  Dakota.     April  27, 

1916.     Rehearing  Denied.     June  S,  1915.) 

(Syllabtu  by  the  Court.) 

1.  MoBTOAOKS   <$=3582 —;  FoBSCLOsuBE  —  Re- 
demption—PuKPOSE  OF  Statute. 

Sections  7755  and  7756,  Compiled  Laws  of 
1918,  which  relate  to  the  redemption  by  subse- 
quent lienholders  from  the  foreclosure  of  mortr 
gages,  are  remedial  in  their  nature  and  are  In; 
tended,  not  only  for  the  benefit  of  the  creditors 
holding  a  lien  subsequent  to  the  lien  in  process 
of  foreclosure,  but  also  to  make  the  property 
of  the  debtor  pay  as  many  of  his  debts  as  it 
can  be  made  to  pay  and  to  prevent  its  sacrifice. 
[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  1693%.  1694;   Dec.  Mg.  «8=»5§2.j 

2.  MOBTGAOEB     <g=3006  —  FoBECLOSUBE  —  RE- 
DEMPTION    BT    SUBSEQOENI    LiBNOB— FAIL- 

UBB  TO   File  Notice— RiaHis  or  Othxb 

LiBNOBS. 

Where  a  subsequent  lienor  redeems  from 
a  mortgage  under  sections  7765  and  7756,  Com- 
plied Laws  of  1913,  and  fails  to  file  a  duplicate 
of  his  notice  of  redemption  with  the  register 
of  deeds  of  the  county  and  a  notice  of  another 
lien  which  he  may  happen  to  have  against  the 
property,  as  prescribed  by  section  7756,  Com- 
piled Laws  of  1913,  a  person  having  a  still 
subsequent  mortgage  or  hen  may  redeem  from 
such  prior  redemption  within  60  days  after  the 
period  of  one  year  has  elapsed  since  the  fore- 
dosuie  and  without  the  payment  of  the  other 
lien  BO  claimed  by  the  prior  redemptioner. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  1796-1806;  Dec.  Dig.  «S=>606.I 

Fisk,  O.  J.,  and  Christianson,  J.,  dissenting. 

Appeal  from  District  Court,  Renville 
County;   Leigh  ton.  Judge. 

Action  by  J.  N.  Fox  against  Nels  Nelson. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

This  is  an  action  to  redeem  real  estate 
from  a  mortgage  sale  which  was  made  on  the 
29th  day  of  July,  1911,  and  from  the  de- 
fendant, as  a  redemptioner,  who  redeemed 
from  such  sale  on  or  about  the  10th  day  at 
June,  1912.  It  appears  that  the  title  to  the 
land  was  originally  In  E.  W.  Mattern,  and 
tliat  on  the  8th  day  of  November,  1906,  Mat- 
tern  and  his  wife  mortgaged  the  land  In 
question  to  one  E.  A.  Thayer  for  $1,200 ;  that 
this    mortgage   was   assigned   to   Mary    M. 


^s»For  other  waes  s*e  same  topic  aad-  KBT-NUMBBSR  is  all  Key-Nombared  Digests  and  Indexes 
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Brackett  and  was  foreclosed  bj  tbe  said 
Mary  M.  Brackett,  and  a  sheriff's  certiQcate 
delivered  to  her  on  tbe  29tb  day  of  July, 
1911;  that  prior  thereto,  and  on  the  10th 
■day  of  January,  1906,  the  said  Mattem  and 
ills  wife  executed  another  mortgage  to  Sim- 
mons &  Bodmer  for  $418,  and  on  the  25th 
day  of  August,  1908,  still  another  mortgage 
tor  $1,926.34  to  the  Advance  Thresher  Com- 
pany,  a  corporation;  that  later,  and  on  the 
11th  day  of  June,  1912,  the  Simmons  &  Bod- 
mer mortgage  was  assigned  to  the  defendant, 
Nels  Nelson,  and  later,  on  tbe  2Stb  day  of 
July,  1912,  the  Advance  Thresher  Company 
mortgage  was  assigned  to  him  also. 

As  the  owner  of  the  Simmons  &  Bodmer 
second  mortgage,  the  defendant,  Nels  Nelson, 
Irregularly  redeemed  from  the  foreclosure  of 
the  29th  of  July,  1911,  on  the  10th  day  of 
June,  1912,  at  which  time  the  record  title  to 
tbe  land  was  in  the  plaintiff,  J.  N.  Fox,  by 
virtue  of  a  quitclaim  deed  to  the  said  Fox 
which  was  given  by  the  original  owner,  Mat- 
tem and  his  wife,  on\tbe  30tb  day  of  Janu- 
ary, 1912,  and  during  tbe  year  of  redemp- 
tion. No  duplicate  of  the  notice  of  such  re- 
demption was  filed  with  the  register  of  deeds 
of  the  county,  as  Is  required  by  section  7142, 
B.  C.  1905  (section  7756,  Compiled  Laws  of 
1913) ;  nor  was  any  notice  filed  of  tbe  taxes 
and  liens  which  were  paid  or  acquired  by  the 
redemptloner  (that  Is  to  say,  of  tbe  advance 
Thresher  Company  mortgage).  There  is  also 
much  dispute  In  the  testimony  as  to  wheth- 
er, at  this  time,  this  latter  mortgage  had  not 
been  fully  paid.  Later,  and  on  tbe  lOtb  day 
of  September,  1912,  tbe  plaintiff  and  appel- 
lant, J.  N.  Fox,  tbe  grantee  In  tbe  quitclaim 
deed  before  mentioned,  sought  to  redeem 
from  tbe  defendant,  Nels  Nelson,  claiming 
such  deed  to  be  In  fact  a  mortgage,  and  ten- 
dering the  said  Nelson  the  sum  of  $2,300  In 
currency,  which  was  tlie  amount  of  the 
Thayer  mortgage,  with  Interest,  and  the 
Simmons  &  Bodmer  mortgage,  with  interest 
Tbe  said  Fox  also  delivered  to  tbe  sheriff  at 
such  time  bis  notice  of  redemption,  and  filed 
a  duplicate  thereof  with  tbe  register  of  deeds. 
This  tender,  however,  did  not  Include  tbe 
amount  of  tbe  Advance  Thresher  Company 
mortgage  which  Nelson  had  bought  in  subse- 
quent to  bis  redemption.  The  defendant  Nel- 
son refused  to  accept  such  tender,  assigning, 
as  his  sole  reason  for  such  refusal,  that  tbe 
amount  tendered  did  not  Include  tbe  Advance 
Thresher  Company  mortgage.  Tbe  record  Is 
silent  as  to  whether  the  notice  of  redemption 
was  served  upon  tbe  sheriff,  except  that  It  is 
drawn  as  a  notice  both  to  that  officer  and  to 
Nelson,  tbe  redemptloner,  and  no  question 
was  raised  by  Nelson  on  the  redemption 
sought  to  be  made  from  him  as  to  the  metb> 
od  or  manner  of  redemption.  If  defective. 
Counsel  also  have  taken  it  for  granted  on 
this  appeal  that,  in  so  far  as  tbe  manner 
of  redemption  was  concerned,  it  was  in  ac- 
.cordance  with  tbe  statute,  as  tbe  brief  of  ap- 
pellant so  states  It  to  have  been,  and  the 


brief  of  respondent  does  not  contradict  the 
fact  of  tbe  legality  of  the  redemption,  except 
that  It  was  too  late  and  made  by  a  party  not 
a  qualified  redemptloner,  and  that  it  did  not 
include  tbe  Advance  Thresher  Company 
mortgage.  On  the  12th  day  of  December, 
1912,  tbe  plaintiff  commenced  this  action, 
which  the  trial  court  adjudged  should  be  dis- 
missed, and  from  which  Judgment  the  plain- 
tiff has  appealed  and  has  asked  (for  a  trial 
de  novo. 

Grace  &  Bryans,  of  Mohall,  for  appellant 
U  F.  Clausen,  of  Eeumare,  for  respondent 

BRUCE,  J.  (after  stating  the  facts  as 
above).  Tbe  questions  to  be  determined  in 
this  case  are:  (1)  Whether  tbe  quitclaim 
deed  from  E.  W.  Mattem  and  wife  was  in 
fact  a  mortgage ;  (2)  if  so,  whether  one  who 
accepts  a  quitclaim  deed  can,  for  the  purpose 
of  redemption,  claim  It  to  be  a  mortgage; 

(3)  whether  tbe  defendant  had  slept  on  bis 
rights  and  was  precluded  from  redeeming; 

(4)  whether  the  failure  of  tbe  defendant  to 
file  a  notice  of  redemption,  as  provided  in 
section  7142,  R.  C.  1905  (secOon  7756,  Com- 
piled Laws  of  1913),  extended  the  time  in 
which  tbe  plaintiff  or  a  second  redemptloner 
was  entitled  to  redeem  beyond  the  year  of 
tbe  time  of  redemption,  If  the  plaintiff  occu- 
pied tbe  position  of  a  redemptloner  Instead 
of  an  owner;  (5)  whether,  under  the  proof, 
tbe  Advance  Thresher  Company  mortgage 
purchased  by  tbe  defendant  subsequent  to  his 
redemption  had  not  been  paid  prior  to  such 
purchase  by  tbe  original  mortgagor,  Mattem ; 
(6)  whether,  by  failing  to  file  the  notice  of 
the  assignment  of  the  Advance  Thresher 
Company  mortgage  to  bim,  tbe  defendant  did 
not  forfeit  his  right  to  demand  tbe  payment 
thereof  at  the  time  of  the  attempted  redemp- 
tion by  the  plaintiff. 

[1]  We  must  start  with  the  premise  that 
the  North  Dakota  redemption  statute  "la  re- 
medial in  its  nature,  and  is  intended  not  only 
for  the  benefit  of  creditors  holding  liens  sub- 
sequent to  a  Hen  in  process  of  foreclosure, 
but  more  pai*ticularly  for  tbe  purpose  of 
making  tbe  property  of  the  debtor  pay  as 
many  of  bis  debts  as  It  can  be  made  to  pay, 
and  to  prevent  Its  sacrifice,  and  should  be 
liberally  construed."  North  Dakota  Horse  & 
Cattle  Co.  V.  Seramgard,  17  N.  D.  466,  117 
N.  W.  453,  29  L.  R.  A.  (N.  S.)  508,  138  Am. 
St.  Rep.  717;  27  Cyc  1800.  Also  that  mort- 
gaged real  estate,  which  is  transferred  to  a 
subsequent  purchaser  with  recorded  notice  of 
Incumbrances,  becomes,  'in  equity,  a  primary 
fund  for  tbe  payment  of  the  mortgage  debt" 
Colonial  &  U.  S.  Mortgage  Co.  v.  Flemington, 
14  N.  D,  181,  103  N.  W.  929,  118  Am.  St  Hep. 
670;  Paine  v.  Dodds,  14  N.  D.  189,  103  N.  W. 
931,  116  Am.  St  Rep.  674. 

Tbe  rule  has  now  become  an  established 
rale  of  property  In  this  state,  and  should  not 
be  abrogated  by  this  court  It  cannot  be 
claimed  to  be  other  than  Just  and  equitable. 


Digitized  by  VjOOQIC 


N.D.) 


VOX  T.  NBI^SON 


397 


The  dedsloas  of  this  coart  are  both  retro- 
active and  prospective  In  their  nature,  and 
any  alteration  or  change  of  the  rule  on  our 
part  might  greatly  endanger  titles  and  legit- 
imate property  Interests.  Such  being  the 
case,  and,  as  the  plaintiff  Fox  was  In  fact  a 
llenholder  and  entitled  to  the  rights  of  such, 
this  right  Included  the  statutory  right  of  re- 
demption from  a  prior  redemptioner  within 
60  days,  even  though  this  period  extended 
beyond  a  year  from  the  time  of  the  original 
foreclosure.  We  say  tills  because  It  Is  un- 
disputed that  the  quitclaim  deed  in  this  case 
was  In  fact  a  mortgage,  and  the  law  seems 
to  be  well  established  that  the  rights  of  the 
bolder  of  a  deed,  which  Is  in  fact  a  mortgage, 
are  as  far  as  the  right  to  redeem  Is  concern- 
ed, the  same  as  if  the  instrument  under 
wliich  he  claims  were  in  express  terms  a 
mortgage,  and  that  no  prior  adjudication  of 
such  fact  is  necessary.  Scheibel  r.  Anderson, 
77  Minn.  54,  79  N.  W.  504,  77  Am.  St  Rep. 
664. 

[2]  We  must  remember  that  the  statute  in 
regard  to  redemptions  la  not  only  for  the 
benefit  of  the  llenholder  but  also  for  the 
benefit  of  the  mortgagor,  and  that  the  policy 
of  the  law  and  of  the  statute  seems  to  be  to 
give  every  encouragement  to  subsequent  Hen- 
holders  to  redeem,  and  this  as  much  for  the 
benefit  of  the  debtor  as  of  the  llenholder. 
Under  the  provisions  of  section  7755  and  7756 
of  the  Compiled  Laws  of  1913  (sections  7141 
and  7142,  B.  C.  1905),  the  plalntill  was  not 
required  to  redeem  from  the  defendant  Nel- 
son within  the  year,  since  Nelson  had  not 
within  said  yearly  period  perfected  his  re- 
demption by  filing  the  duplicate  notice  there- 
of with  the  register  of  deeds,  as  required  by 
section  7756  of  the  Compiled  Laws  of  1913. 

"The  notice  to  be  filed  by  a  redemptioner," 
says  the  Supreme  Court  of  South  Dakota,  in 
construing  a  similar  statute,  "is  for  the  ben- 
efit of  the  person  filing  it,  as  its  filing  is  the 
beginning  of  the  brief  period  of  limitations, 
of  which  he  may  take  advantage,  as  against 
other  redemptioners.  But  under  this  statute 
the  redemption  and  the  filing  of  the  notice 
of  redemption  are  distinct  acts.  As  against 
the  person  from  whom  the  redemption  is 
made,  no  notice  is  necessary.  The  notice  Is 
only  operative  and  necessary  as  against  other 
redemptioners,  and  their  right  to  redeem  can 
be  barred  only  by  filing  the  notice  of  redemp- 
tion, as  required  by  the  statute.  The  failure 
to  file  the  notice  of  redemption  does  not  rai- 
der the  redemption  itself  irregular  or  ille- 
gal. It  merely  leaves  the  rights  of  other 
redemptioners  unaffected.  It  does  not  extend 
the  limitations  of  60  days,  because  that  pe- 
riod begins  only  when  the  notice  is  filed." 
Spackman  v.  Gross,  25  S.  D.  244,  126  N.  W. 
389.  This  rule  Is  subject,  of  course  to  the 
further  condition  that,  as  the  first  redemp- 
tion, although  Irregular,  was  made  within 
the  year,  the  period  of  redemption  could  only 
be  extended  60  days  from  the  eztd  of  the  year. 


and  the  plaintiff  would  be  required  to  redeem 
within  that  period  or  not  at  all. 

We  can,  Indeed,  see  no  foundation  for  the 
contention  that,  whether  the  notice  is  filed 
or  not,  the  redemption  of  a  subsequent  lien- 
holder  must  be  made  within  the  year  from 
the  original  forec-losure.  The  statute  ex- 
pressly provides  that: 

"If  the  property  is  so  redeemed  by  a  re- 
demptioner another  redemptioner  may,  even 
after  the  expiration  of  one  year  from  the  day  of 
sale,  redeem  from  such  last  redemptiun :  Pro- 
vided the  redemption  is  made  within  sixty  days 
after  such  last  redemption." 

We  have  before  us  merely  a  redemptioner 
who  is  allowed  by  the  grace  of  the  statute 
to  redeem.  He  is  given  a  brief  statute  of 
limitations  as  against  still  other  redemption- 
ers, and  such  persons  are  given  a  stiH  fur- 
ther period  in  which  to  redeem,  and  this,  not 
for  the  benefit  of  the  redemptioners  merely, 
but  of  the  original  debtor,  and  in  further- 
ance of  the  theory  that  the  real  estate  shall 
be  looked  upon  as  a  trust  fund  for  the  pay- 
ment of  the  mortgagor's  debts.  Nor  is  tliere 
any  merit  in  the  contention  that  the  plalntUf 
is  estopped  from  redeeming  because,  prior  to 
the'  subsequent  redemption  by  the  defendant, 
he  may  have  said  that  he  had  no  intention 
of  redeeming.  ETven  if  he  made  such  a  state- 
ment, the  original  mortgagor  and  debtor 
should  not  be  deprived  in  equity  of  his  accru- 
ing advantage  from  having  the  notice  filed  and 
subsequent  llenholders  given  the  power  and 
the  opportunity  to  resort  to  and  extend  the 
uses  of  the  mortgaged  property  and  to  thus 
relieve  him  of  his  personal  indebtedness  and 
liability.  So,  too,  the  defendant  in  this  case 
is  not  in  any  way  prejudiced,  in  so  far  as  his 
claim  or  security  is  concerned,  but  merely, 
if  at  all,  in  his  rights  as  a  speculator,  and  in 
such  a  court  of  equity  Is  but  little  concerned. 
If  he  receives  the  amount  of  his  claim  with 
statutory  12  per  cent  interest  It  is  aU  that 
he  can  reasonably  demand.  He  is  a  redemp- 
tioner and  not  a  purchaser,  and  be  is  not 
supposed  to  be  a  speculator.  Styles  v.  Dick- 
ey, 22  N.  D.  515,  134  N.  W.  702.  It  is  also  to 
be  noticed  that  no  objection  was  made  by  the  ' 
defendant  Nelson  to  the  redemption  by  the 
plaintiff  Fox  on  the  ground  that  it  was  too 
late  but  merely  on  the  ground  that  Fox  re- 
fused to  pay  the  amount  of  the  alleged  lien 
of  the  Advance  Thresher  Company  mortgage- 
In  his  answer  in  the  case  before  us,  the  de- 
fendant states  that  all  he  wants  is  the  money 
due  him,  and  this  statement  is  ooofirmed  by 
counsel  in  ills  brief.  "Further  answering  the 
complaint,"  the  answer  says,  "defendant 
states  that  he  has  no  objection  to  the  plulntifl; 
redeeming,  and  that  he  is  perfectly  willing 
that  he  do  so,  provided  that  he  shall  pay  to 
the  defendant  all  sums  due  to  him  by  tlie 
said  Mattem  and  necessary  to  make  such  re- 
demption." 

We,  too,  are  well  satisfied  that  whether 
the  thresher  company  mortgage  had  i>een 
paid  or  not  (and  from  our  perusal  of  the  evl- 
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denise  we  think  It  was),  it  was  not  Incumbent 
upon  the  plaintiff  to  pay  the  same  at  the 
time  of  his  attempted  redemption.  At  that 
time,  and  as  far  as  we  know  up  to  the  present 
time,  no  duplicate  notice  of  redemption  was 
or  has  been  filed  by  the  defendant  Nelson. 
SecUon  7142,  R.  C.  1905,  bring  section  7756, 
Compiled  Laws  of  1913,  provides  that: 

"Written  notice  of  redemption  must  be  given 
to  the  sheriff  and  a  duplicate  filed  with  the 
register  of  deeds  of  the  county,  and  if  aily  taxes 
or  assessments  are  paid  by  the  redemptioner 
or  if  he  has  or  acquires  any  lien  other  than 
that  upon  which  the  redemption  was  made, 
notice  thereof  must  in  like  manner  be  given  to 
the  sheriff  and  filed  with  the  register  of  deeds; 
and  if  such  notice  is  not  filed,  the  property 
may  be  redeemed  without  paying  such  tax,  as- 
sessment or  lien." 

It  will  be  noticed  that  in  the  latter  part  of 
the  section  we  have  Just  quoted  there  is  an 
express  provision  that,  where  no  such  notice 
is  filed,  the  payment  of  no  other  than  the 
ori^nal  debt  sought  to  be  redeemed  from  is 
necessary.  It  is  also  to  be  noticed  that  the 
provision  relating  to  notice  of  the  acquire- 
ment of  subsequent  Hens  Is  separata  and  dis- 
tinct from  the  notice  of  redemption  which 
must  be  filed  in  order  to  effect  a  regular  stat- 
utory redemption.  We  may  also  add  that, 
after  a  careful  examination  of  the  record,  we 
come  to  the  conclusion  that  the  Advance 
Thresher  Company  mortgage  was  In  fact 
paid.  The  witness  Mattem,  the  original 
mortgagor,  testified  positively  to  this  fact, 
and  the  defendant  Nelson,  though  In  the  posi- 
tion of  one  who  is  seeking  to  assert  a  lien, 
singularly  falls  in  disproving  the  fact. 
Though  a  business  man,  maintaining  a  ma- 
chinery business  and  a  retail  store,  he  Is  un- 
able to  produce  any  records  or  books,  except 
the  notes  on  which  he  claims  to  have  indors- 
ed all  of  the  payments,  but  admits  himself 
of  having  tailed  to  Indorse  at  least  one  pay- 
ment. He  admits  that  the  original  mortga- 
gor, Mattem,  knew  of  the  facts  and  of  the 
payments,  and  that  at  any  rate.  If  he  (Mat- 
tem) had  kept  any  books,  they  would  have 
been  conclusive  of  the  question.  He  admits 
that  collections  were  made,  not  only  by  him- 
self, but  by  the  agents  of  the  Threshing  Ma- 
chine Company.  He  admits  that  numerous 
threshing  mactiine  accounts  against  farmers 
were  turned  over  to  him  for  collection.  Re- 
ceipts for  payments  to  nearly  half  of  the 
amount  of  the  mortgage  were  produced  over 
what  he  claims  were  paid  thereon.  Added  to 
aU  this  is  the  fact  that  he  failed  to  file  a 
duplicate  notice  of  the  redemption  with  the 
register  of  deeds  of  the  subsequent  lien  which 
he  claims  to  have  purchased  and  whl<di  he 
now  claims  not  to  have  been  fully  paid. 

The  Judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with  di- 
rections to  enter  Judgment  allowing  the  plain- 
tiff to  redeem  said  premises  within  60  days 
from  the  filing  of  the  remittitur  in  the  dis- 
trict court  upon  the  paying  to  the  clerk  of  the 
district  court  for  the  defendant  the  sum  of 
12,300,  less  taxable  costs  herein  on  trial  and 


on  appeal,  which  amount  was  tendered  to  (he 
defendant  by  the  said  plaintiff  on  the  10th 
day  of  December,  1912,  and  the  Judgment  and 
decree  herein  will  further  satisfy  and  cancel 
of  record  the  mortgage  and  notes  of  the  said 
Mattem  to  the  said  Advance  Thresher  Com- 
pany. 

CHRISTIANSON,  J.  (dissenting).  I  can- 
not agree  to  the  conclusion  reached  by  my 
Associates  in  this  case.  In  my  opinion,  the 
majority  opinion  does  violence  to  well-setOed 
legal  principles,  utterly  ignores  prior  deci- 
sions of  this  court,  which  have  become  rules 
of  property  In  this  state,  and  places  a  mis- 
construction upon  the  governing  statutes,  so 
radical  in  character  as  to  amount  to  a  Judi- 
cial amendment.  The  decision  also,  wliile 
apparently  based  on  equitable  considerations, 
is  not  only  legally  unsound,  but  manifestly 
unjust  and  Inequitable  to  the  defendant  in 
this  case.  This  action  was  tried  to  the  court 
without  a  Jury.  The  defendant  prevailed  In 
the  court  below,  and  plaintiff  appeals. 

The  case  comes  here  for  trial  de  novo. 
This  fact  should  be  kept  carefully  In  mind. 
Plaintiff  has  asked  this  court  to  retry  this 
case,  and  it  Is  self-evident  that.  In  order  to 
recover,  be  must  plead  and  prove  such  facts 
as  will  warrant  a  Judgment  in  bis  favor, 
and  that,  if  the  evidence  in  the  record  tails 
to  establish  such  facts,  then  he  cannot  re- 
cover. The  material  facts  are  not  in  dispute. 
On  November  8,  1906,  Edward  W.  Mattem 
and  his  wife  gave  a  mortgage  on  the  land 
Involved  herein  to  one  E.  A.  Thayer,  to  se- 
cure the  sum  of  $1,200.  This  mortgage  was 
afterwards  assigned  to  one  Mary  M.  Brack- 
ett  This  mortgage  was  foreclosed  by  adver- 
tisement, and  on  July  29,  1911,  the  premises 
covered  thereby  purchased  by  Mary  M. 
Brackett  at  such  foreclosure  sale.  The  mort- 
gage so  foreclosed  was  the  first  lien  on  the 
premises.  On  January  10,  1908,  Mr.  Mattem 
and  wife  also  gave  a  second  mortgage  to 
Simmons  and  Bodmer,  to  secure  the  sum  ot 
$418,  and  on  August  25,  1908,  they  gave  a 
third  mortgage  to  the  Advance  Thresher 
Company,  to  secure  the  sum  of  $1,926.34. 
The  defendant,  Nels  Nelson,  was  a  guarantor 
on  the  notes  secured  by  the  Advance  Thresh- 
er Company's  mortgage,  and  the  testimony  In 
the  case  is  in  confilct  as  to  how  much  re- 
mains unpaid  of  this  mortgage,  although  the 
trial  court  made  a  finding  that  the  mortgage 
was  not  paid.  The  second  mortgage  to  Sim- 
mons and  Bodmer  was  afterwards  assigned 
to  the  defendant.  Nelson,  and  on  June  10, 
1912,  he  redeemed  from  the  foreclosure  under 
the  first  mortgage  by  serving  notice  of  re- 
demption and  at  the  same  time  paying  the 
amount  of  the  foreclosure  certificate,  with 
Interest,  to  the  sheriff  ot  Renville  county, 
who  thereupon  Issued  a  certificate  of  redemp- 
tion to  Nelson.  A  duplicate  of  the  notice 
served  on  the  sheriff,  however,  was  not  filed 
In  the  office  of  the  register  of  deeds.  No  ob- 
JecttoD,  however,  was  made  to  tiUs  irtego- 
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larlty  by  tb«  sberUf  or  by  Mary  M.  Brackett, 
but  she  accepted  the  money  paid  by  the  de- 
fendant, as  redemptloner,  and  In  every  re- 
spect recognized  the  validity  of  the  redemp- 
tion, and  this  has  never  been  questioned  by 
any  one,  except  the  plaintiff  in  this  action. 
On  January  30,  1912,  Mattem  and  his  wife 
conveyed  the  premises  Involved  to  the  plain- 
tiff. Fox,  by  a  quitclaim  deed  in  the  usual 
and  ordinary  form  for  a  purported  considera- 
tion of  $1,  and  other  good  and  valuable  con- 
sideration; and  this  deed  was  recorded  In 
the  office  of  the  register  of  deeds  of  Renville 
county  on  February  20,  1912.  The  mortgage 
to  the  Advance  Thresher  Company  was  also 
assigned  to  Nelson  prior  to  the  time  that 
the  plaintiff,  Fox,  attempted  to  redeem,  as 
hereinafter  set  forth.  The  plaintiff.  Fox, 
and  Slattern,  both  testified  that  the  quitclaim 
deed  was  not  Intended  as  an  absolute  con- 
veyance, but  was  only  intended  as  a  mort- 
gage for  the  purpose  of  securing  certain  In- 
debtedness owing  by  Mattem  to  the  Kenmare 
National  Bank,  aggregating  In  aU  $526.15. 
This  Indebtedness  was  afterwards,  on  Hay 
8,  1912,  renewed  in  the  form  of  a  note  signed 
by  Mattem  and  wife,  payable  to  Fox.  It  Is 
conceded,  however,  that  no  defeasance  clause 
of  any  kind  was  contained  in  the  deed,  and 
no  instrument  of  any  kind,  either  executed 
or  recorded,  showing  or  tending  to  show  that 
the  quitclaim  deed  from  Mattem  and  wife 
to  Fox  was  Intended  only  as  a  mortgage; 
and  the  trial  court,  among  others,  made  the 
following  finding  in  regard  to  the  quitclaim 
deed: 

"That  the  said  qaitclaim  deed,  nven  by  Ed- 
ward W.  Mattem  and  Bdith  F.  Mattem  to  J. 
N.  Fox,  the  plaintiff,  on  the  30th  daj  of  Janu- 
ary, 1912,  was  recorded  in  the  office  of  the  reg- 
ister of  deeds  in  and  for  Renville  county,  N.  Ti., 
aa  the  20th  day  of  February,  1912,  in  Book  3 
of  Deeds,  at  page  73;  that  no  defeasance  or 
other  instrument  in  writing  has  ever  been  re- 
corded In  the  office  of  the  said  register  of  deeds, 
showing  that  the  said  quitclaim  deed  was  in- 
tended aa  a  mortgage  or  showing  that  the  said 
deed  was  not  intended  to  be  an  absolute  con- 
veyance and  transfer  of  said  property ;  that  the 
defendant  relied  implicitly  upon  the  records, 
and  reposed  trust  and  confidence  on  the 
strength  of  said  absolute  deed,  as  well  as  state- 
ments made  to  him  by  the  plaintiff,  that  he 
was  the  owner  of  said  property." 

This  finding  of  the  trial  court  Is  sustained 
by  the  undisputed  evidence,  as  there  Is  no 
testimony  of  any  kind  proving  or  tending  to 
prove  that  the  defendant,  Nelson,  had  any 
knowledge  or  notice  of  any  kind  that  the 
quitclaim  deed  from  Mattem  and  wife  to  Fox 
was  Intended  as  a  mortgage,  while,  on  the 
contrary,  there  Is  positive  testimony  to  the 
effect  that  Fox  told  Nelson  that  he  was  the 
owner  of  the  land.  There  is  no  question  but 
that  Fox  had  actual  knowledge  of  the  fore- 
dosnre  in  question  when  be  received  the  qult- 
daim  deed,  and  that  negotiations  in  regard 
to  an  adjustment  of  the  claims  of  the  respec- 
tive parties  were  had  between  the  defend- 
ant. Nelson,  and  one  Thronson,  the  eaahier 
of  the  Kenmare  National  Bank,  of  which  the 
plaintiff,  Fox,  la  presldeat,  as  wril  as  between 


Fox  and  Nelson  personally.  On  September 
12,  1912,  the  defendant.  Nelson,  applied  to 
the  sheriff  of  Renville  county  for,  and  re- 
ceived, a  sheriff's  deed  for  the  property. 
About  that  time  the  plaintiff,  Fox,  sought  to 
make  a  redemption  from  Nelson.  The  record 
falls  to  show  positively  the  date  on  which 
redemption  was  attempted,  although  it  is 
alleged  In  the  complaint  that  such  redemp- 
tion was  attempted  to  be  made  on  September 
10,  1912,  and  this  is  probably  the  correct 
date.  Fox,  at  that  time,  tendered  Nelson 
the  sum  of  $2,300,  the  same  being  the  amount 
then  computed  to  be  due  upon  the  foreclosure 
certificate  and  the  second  mortgage  to  Sim- 
mons and  Bodmer,  assigned  to  and  held  by 
the  defendant,  Nelson.  Nelson  refused  to 
accept  the  tender,  but  had  repeatedly  prior 
thereto  offered  to  release  or  assign  all  his 
claims  in  the  property,  and  was  willing  to  do 
so,  even  after  the  period  of  redemption  had 
expired,  provided  that  Fox  in  addition  would 
pay  the  amount  Nelson  claimed  to  be  due  on 
the  mortgage  of  the  Advance  Thresher  Com- 
pany, amounting  to  about  $1,100,  which  Fox 
refused  to  do.  Thereafter,  on  September  14, 
1912,  Fox  filed  a  duplicate  of  this  notice  of 
redemption  with  the  register  of  deeds  of 
Renville  county.  This  action  was  commenc- 
ed September  12,  1912.  So  far  as  the  record 
shows,  no  proceedings,  except  those  above 
recited,  were  taken  by  Fox  before  this  action 
was  commenced.  There  Is  no  allegation  in 
the  complaint,  and  no  proof  that  notice  was 
served  on  the  sheriff  of  Renville  county,  or 
that  any  money  was  paid  or  tendered  to  the 
sheriff,  nor  Is  it  contended  that  the  tender 
made  to  Nelson  was  kept  good  by  a  deposit 
as  provided  by  law. 

The  only  reference  in  the  complaint  to  the 
redemption  attempted  to  be  made  by  the 
plaintiff  in  this  case  are  the  following  clauses, 
viz.: 

« •  •  •  That  the  said  plaintiff  has  ten- 
dered in  gold  coin  of  the  United  States  the  sum 
necessary  to  make  such  redemption  to  the  said 
defendant,  Nels  Nelson,  but  he  refuses  to  accept 
the  same,"  and  "that  the  plaintiff  has  served 
upon  said  defendant  a  notice  of  his  intention 
to  redeem  and  filed  a  copy  of  such  notice  with 
the  register  of  deeds  of  Renville  county,  N.  U. 

Some  mention  is  made  in  the  majority 
opinion  of  the  alleged  fact  that  Nelson  based 
his  refusal  to  accept  the  money  only  upon  the 
Insufficiency  of  the  amount  tendered  to  make 
redemption.  The  only  testimony  in  the  rec- 
ord as  to  what  was  said  and  done  at  the  time 
plaintiff  attempted  to  redeem  and  the  money 
was  tendered  to  Nelson  Is  as  follows: 

The  plaintiff,  Fox,  testified: 

"Q.  At  the  time  that  you  tried  to  make  such 
redemption,  did  you  tender  to  the  defendant, 
Nelson,  the  sum  stated  in  Plaintiff's  Exhibit 
3?  A.  Yes.  Q.  Did  be  refuse  to  accept  the 
same?     A.  Yes,  sir." 

And  the  defendant,  Nelson,  testified  as  fol- 
lows: 

"Fox,  Cole,  and  Thronson  came  over  to  my 
place  of  business  in  Kenmare  and  said  they 
were  going  to  redeem  that  farm.  At  that  tim« 
they  tendered  me  about  $2,300  for  the  purpose 


Digitized  by 


Google 


400 


163  NORTHWESTERN  REPORTER 


(N.Di 


«>f  redeeminE.  Q.  What  did  you  say  to  him? 
A.  1  said  I  would  not  accept  it  unless  they 
paid  up  my  Advance  mortgage  too.  Q.  They 
would  not  pay  that?  A.  They  refused  to  do 
that." 

Among  the  defenses  set  forth  In  the  an- 
swer are:  (1)  That  plaintiff  did  not  redeem 
from  defendant  within  60  days  after  the  date 
of  the  redemption  made  by  the  defendant; 
(2)  that  on  or  about  June  12,  1912,  and  at 
various  times  thereafter,  plaintiff  stated  to 
defendant  that  he  (the  plaintiff)  was  the 
owner  of  the  land,  and  always  led  defend- 
ant to  believe  that  the  deed  held  by  the 
plaintiff  was  an  absolute  conveyance,  and 
that  plaintiff  represented  to  the  defendant 
that  he  was  the  owner  of  the  land ;  that  de- 
fendant relied  on  these  statements,  and  for 
that  reason  made  no  redemption  under  the 
mortgage  assigned  to  him  by  the  Advance 
Thresher  Company. 

The  majority  opinion  rests  almost  wholly 
upon  the  decision  of  the  Supreme  Court  of 
South  Dakota  in  the  case  of  Spaclcman  r. 
Gross,  25  S.  D.  244, 126  N.  W.  389.  The  laws 
of  South  Dakota,  relative  to  redemptions, 
construed  in  the  case  of  Spackman  v.  Gross, 
are  identical  with  the  laws  which  existed  In 
North  Dakota  prior  to  1897.  The  principal 
changes  in  the  redemption  laws  of  this  state 
were  made  by  the  Legislature  in  1897,  and 
were  doubtless  caused  by  the  decision  of  this 
court  in  the  case  of  Brooks  v.  O'Oonner,  6 
N.  D.  285,  69  N.  W.  692,  decided  November 
24,  1896,  wherein  it  was  held  that  a  redemp- 
tioner  was  in  all  instances  required  to  redeem 
within  60  days  after  the  last  preceding  re- 
demption, although  a  year  had  not  then  ex- 
pired from  the  day  of  sale,  or  he  would  lose 
his  right  to  redeem.  At  the  session  of  the 
Legislature  Immediately  following  the  pro- 
mulgation of  the  decision  in  Brooks  ▼.  O'Con- 
ner,  the  laws  of  this  state  relative  to  re- 
demptions were  materially  changed.  Section 
5542  of  the  Revised  Codes,  in  force  at  the 
time  of  the  decision  in  the  case  of  Brooks 
V.  O'Conner,  is  as  follows: 

"If  property  is  so  redeemed  by  a  redempticm- 
er,  another  redemptioner  ma^  within  GO  days 
after  the  last  redemption  again  redeem  it  from 
the  last  redemptioner  on  paying  the  sura  paid 
on  such  last  redemption  with  like  interest  there- 
on in  addition  as  provided  by  the  preceding 
section  and  the  amount  of  any  assessment  or 
taxes  which  the  last  redemptioner  may  have 
paid  thereon  after  the  redemption  by  him  with 
uke  interest  on  such  amount  and,  in  addition, 
the  ampunt  of  any  liens  held  by  said  last  re- 
demptioner prior  to  bis  own  with  interest ; 
but  the  judgment  on  wliich  the  property  was 
sold  need  not  t>e  so  paid  as  a  Uen.  The  prop- 
erty may  be  again,  and  as  often  as  a  redemp- 
tioner is  so  disposed,  redeemed  from  any  pre- 
vious redemptioner  within  sixty  days  after  the 
last  redemption  on  pa^-ing  the  sum  paid  on  the 
last  previous  redemption  with  interest  at  the 
same  rate  as  provided  for  the  first  redemption 
in  section  5541  in  addition  and  the  amount  of 
any  assessment  or  taxes  which  the  last  previous 
redemptioner  paid  after  the  redemption  by  him 
with  like  interest  thereon  and  the  amount  of 
any  liens,  otlier  than  the  judgment  under  which 
the  property  was  sold,  held  by  the  last  re- 
demptioner pi«vioua  to  ilia  own,  with  interest." 


This  section,  as  amended  by  the  Legisla- 
ture In  1897  (Laws  1897,  c.  121),  reads  as 
follows: 

"If  the  proi)€rty  is  so  redeemed  by  a  redemp- 
tioner, another  redemptioner  may  even  after 
the  expiration  of  one  year  from  the  day  of 
sale  redeem  from  such  last  redemptioner:  Pro- 
vided, the  redemption  is  made  within  sixty  days 
after  such  last  redemption.  This  sixty  day  lim- 
itation does  not  apply  to  any  redemption  made 
within  one  year  after  the  sale  by  whomsoever 
or  from  whomsoever  such  redemption  is  made; 
but  all  persons  entitled  to  redeem  shall  in  all 
cases  have  the  entire  period  of  one  year  from 
the  day  of  sale  in  which  to  redeem.  A  re- 
demptioner in  redeeming  from  another  redemp- 
tioner must  pay  the  sum  paid  on  such  last  re- 
demption with  like  interest  thereon  in  addition 
as  provided  by  the  preceding  section  and  the 
amount  of  any  assessment  or  taxes  which  the 
last  redemptioner  may  have  paid  thereon  afttf 
the  redemption  by  him  with  like  interest  on 
such  amount  and,  in  addition,  the  amount  of 
any  liens  held  by  said  last  redemptioner  prior 
to  his  own  with  interest;  but  the  judgment  on 
which  the  property  was  sold  need  not  be  so 
paid  as  a  lien.  The  property  may  be  again, 
and  as  often  as  a  redemptioner  is  so  disposed, 
redeemed  from  any  previous  redemptioner  with- 
in sixty  days  after  the  last  redemption  on  pay- 
ing the  sum  paid  on  the  last  previous  redemption 
with  interest  at  the  same  rate  as  provided  for 
the  first  redemption  in  section  5541  in  addition 
and  the  amount  of  any  assessment  or  taxes 
which  the  last  previous  redemptioner  paid  after 
the  redemption  by  him  with  like  interest  there- 
on and  the  amount  of  any  liens,  other  than 
the  judgment  under  which  the  property  was 
sold,  held  by  the  last  redemptioner  previous  to 
his  own,  with  interest."  Section  7755,  Comp. 
Laws  1913. 

Section  5543  of  the  1895  Revised  Codes 
reads  as  follows: 

"Written  notice  of  redemption  must  be  given 
to  the  sheriff  and  a  duplicate  filed  with  the 
register  of  deeds  of  the  county,  and  if  any 
taxes  or  assessments  are  paid  by  the  redemp- 
tioner or  if  he  has  or  acquires  any  lien  other 
than  ttat  upon  which  the  redemption  was 
made,  notice  thereof  must  in  like  manner  be 
given  to  the  sheriff  and  filed  with  the  register 
of  deeds;  and  If  such  notice  is  not  filed,  the 
property  may  be  redeemed  without  paying  snch 
tax,  assessment  or  Uen." 

This  section  has  not  been  amended,  and  Is 
section  7756  of  the  Compiled  Laws  of  1013. 

Section  5544  of  the  1895  Revised  Codes 
reads  as  follows: 

"If  no  redemption  is  made  within  one  year 
after  the  sale,  the  purchaser  or  his  assignee  is 
entitled  to  a  conveyance;  or  if  so  redeemed, 
whenever  sixty  days  have  elapsed  and  no  other 
redemption  has  been  made  and  notice  thereof 
given  and  the  time  for  redemption  has  expired, 
the  last  redemptioner,  or  his  assignee,  is  enti- 
tled to  a  sheriff's  deed;  but  in  all  cases  the 
judgment  debtor  shall  have  the  entire  period 
of  one  year  from  the  date  of  the  sale  to  re- 
deem the  property." 

But  this  section  was  amended  by  the  Leg- 
islature In  1897  to  read  as  follows: 

"If  the  property  is  not  redeemed  according  to 
law,  the  purchaser  or  bis  assignee  or  the  re- 
demptioner, as  the  case  may  be,  is  entitled  to 
a  sherifFs  deed  of  the  property  and  it  shall  be 
the  duty  of  the  sheriff  to  execute  and  deliver 
such  deed  immediately  after  the  time  for  re- 
demption has  in  each  case  expired." 

SecUon  5545  of  the  Revised  Codes  of  1895 
reads  as  follows: 

"If  the  debtor  redeems,  be  must  make  the 
same  payments  as     are  required  to  effect  a  re- 


Digitized  by 


Google 


M.D^ 


VOX  T.  NBLSON 


401 


demption  by  a  redemptioner.  If  th«  debtor  le- 
deems.  the  effect  of  the  sale  is  terminated  and 
he  is  restored  to  his  estate.  Upon  a  redemption 
by  the  debtor  the  person  to  whom  the  payment 
is  made  mast  execute  and  deliver  to  liim  a  cer- 
tificate of  redemption  aclcnowledsed  or  proved 
before  an  officer  authorized  to  take  acknowl- 
edrments  of  conveyances  of  real  property. 
Such  certificate  must  be  filed  and  recorded  in 
the  office  of  the  register  of  deeds  of  the  county 
in  which  the  property  is  situated,  and  the  reg- 
ister of  deeds  must  note  the  record  thereof  in 
the  margin  of  the  record  of  the  certificate  of 
sale." 

This  section  was  amended  by  the  Legisla- 
tare  In  1897  to  read  aa  follows: 

"In  no  ease  shall  the  debtor  be  required  to 
pay  more  to  effect  a  redemption  than  the  pur- 
chase price  with  twelve  per  cent,  interest  from 
*  •  *  the  date  of  payment,  notwithstanding 
the  fact  that  he  seeks  to  redeem  from  a  re- 
demptioner. If  the  debtor  redeems,  the  effect 
of  the  sale  is  terminated  and  he  is  restored  to 
his  estate.  Upon  a  redemption  by  the  debtor 
the  person  to  whom  the  payment  is  made  must 
ezecate  and  deliver  to  him  a  certificate  of  re- 
demption aclcnowledged  or  proved  before  an 
officer  authorized  to  take  acknowledgments  of 
conveyances  of  real  property.  Such  certificate 
most  l>e  filed  and  recorded  in  the  office  of  the 
reicister  of  deeds  of  the  county  in  which  the 
property  is  situated,  and  the  register  of  deeds 
must  note  the  record  thereof  in  the  margin  of 
the  record  of  the  certificate  of  sale.  In  case 
the  debtor  redeems  from  a  redemptioner  who  has 
to  effect  his  redemption  paid  liens  on  the  prop- 
erty, other  than  for  taxes  or  assessments,  the 
redemptioner  shall  be  subrogated  to  all  the 
rights  of  the  former  holders  of  such  liens,  and 
the  filing  of  written  notices  of  such  redemp- 
tions as  required  by  section  7756  shall  con- 
stitute notice  of  the  rights  of  such  redemptioner 
in  and  to  all  the  liens  so  held  by  him  as  equi- 
table assignee  as  fully  as  if  formal  written  as- 
signments thereof  had  been  recorded.  All  the 
statutes  relating  to  redemptions  from  execu- 
tion sales  shall  govern  sales  on  mortgage  fore- 


doaure  and  these  provisions  shall  apply  to  all 
~      ■       7768,  Comp. 
Laws  1913. 


sales   hereafter  made."     Section  77 


Section  6541  of  tbe  Revised  Codes  of  1895 
U  the  same  as  section  7754  of  the  Compiled 
Laws  of  1913,  and  section  5854  of  the  Re- 
vised Codes  of  1895  is  tbe  same  as  section 
8086  of  tbe  Compiled  Laws  of  1913.  It  wUl 
be  observed  that  botb  of  these  sections  ex- 
prestdy  limit  the  time  within  which  redemp- 
tion may  be  made  to  one  year,  but  these 
sections,  of  course,  must  be  construed  In  con- 
nection with  the  amendatory  acts  of  the  Leg- 
islature. 

The  great  fundamental  rule  in  construing 
statutes  is  to  ascertain  and  give  effect  to  the 
Intention  of  the  Legislature,  and  every  stat- 
ute must  be  construed  with  reference  to  the 
object  intended  to  be  accomplished  by  it. 
And,  in  order  to  ascertain  this  object.  It  is 
proper  to  consider  the  occasion  and  necessity 
of  its  enactment,  the  defects  or  evils  in  the 
former  law,  and  the  remedy  provided  by 
the  new  one.  'The  act  of  the  Legislature  of 
this  state  In  1897,  as  already  stated,  follow- 
ed the  decision  of  this  court  In  Brooks  v. 
O'Conner,  and  the  obvious  purpose  of  the  leg- 
islative enactment,  as  appears  from  the  lan- 
guage thereof,  was  to  change  the  law  of  this 
state  as  Interpreted  by  that  decision,  and  In 
every  jiv/t^TUHk  give  a  whole  year  to.  the 
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debtor  and  every  redemptioner  in  which  to 
make  a  redemption  and  to  eliminate  the  pro- 
vision existing  in  the  former  law,  limiting 
tbe  time  in  which  a  redemptioner  might  re- 
deem from  a  prior  redemptioner  to  60  days. 
And,  In  order  to  prevent  any  redemptioner 
from  being  taken  by  surprise,  It  was  further 
provided  that  in  every  instance  the  redemp- 
tioner should  have  at  least  60  days  in  which 
to  redeem  from  a  prior  redemptioner.  The 
puri>ose  of  this  amendment  is  apparent:  (1) 
To  give  every  person  entitled  to  redeem  a 
full  year  In  which  to  do  so;  and  (2)  in  the 
event  a  redemptioner  came  in  on  the  last  day 
or  within  the  last  few  days  prior  to  the  ex- 
piration of  tbe  year  prepared  to  make  his  re- 
demption, and  found  that  some  other  re- 
demptioner had  redeemed  shortly  before,  the 
additional  60  days  would  give  the  person  so 
seeking  to  redeem  ample  time  in  which  to 
prepare  new  papers,  and  in  general  do  every- 
thing that  would  be  necessary  to  effect  his 
redemption.  It  will  be  observed  that,  under 
the  provisions  of  section  5544  of  the  1895 
Revised  Codes,  It  was  made, a  condition  pre- 
cedent to  the  Issuance  of  a  deed,  not  only 
that  redemption  be  made,  and  tliat  the  60 
days'  limitation  thereafter  expired,  but  that 
notice  thereof  be  given.  This  was  expressly 
eliminated  by  the  Leg^lature  in  its  amend- 
ment to  this  section  in  1897.  Hence  it  is  ap- 
parent that  the  Legislature  deemed  this  pro- 
vision unnecessary,  or  inapplicable,  under  the 
law  as  amended.  And  while  no  change  was 
made  in  section  5643,  B,  O.  1895,  still  the 
language  contained  in  the  amendment  of 
section  5545  of  the  1895  Revised  Codes  clear- 
ly shows  that  the  Legislature,  by  its  refer- 
ence to  section  6543,  intended  that  the  filing 
of  notices  therein  required  shall  be  for  the 
benefit  of  the  redemptioner  rather  than  any 
other  person.  The  Supreme  Court  of  this 
state  In  1901  had  an  opportunity  to  construe 
the  present  laws  of  this  state  relative  to  re- 
demption in  the  case  of  McDonald  v.  Beatty, 
10  N.  D.  611,  88  N.  W.  281,  and  therdn  It 
was  squarely  held  that,  under  the  laws  of 
this  state,  the  question  of  whether  or  not  a 
redemption  was  regularly  or  Irregularly  made 
could  only  be  raised  by  the  holder  of  the 
certificate  of  foreclosure  sale.  In  that  case 
the  court  says: 

"Concededly  tbe  plaintiff  paid  to  tbe  holder 
and  owner  of  the  sheriff^s  certificates  the 
amount  required  to  make  redemption,  and  such 
payments  were  made  for  that  purpose.  It 
might  be  conceded  that  the  owners  of  the  sher- 
iff's certificates  could  have  successfully  chal- 
lenged plaintiff's  right  to  redeem  on  the  ground 
now  urged,  but  they  did  not  see  fit  to  do  so. 
On  the  contrary,  they  accepted  and  retained 
the  redemption  money,  and  by  so  doing  waived 
any  question  as  to  his  right  to  redeem  which 
may  have  existed,  and  thereby  validated  the  re- 
demption, and  clothed  plaintiff  with  their  stat- 
utory right  under  the  sheriff's  certificate.  That 
such  effect  follows  the  retention  of  redemption 
money  is  well  settled,  and  in  cases  where  the 
persons  redeeming  did  not  possess  the  strict 
statutory  right  of  redemption.  See  Carver  v. 
Howard,  92  Ind.  173;  ilare  v.  Hall,  41  Ark. 
372;    In  xe  Opening  Eleventh  Ave.,  81  M.  Z. 
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436.  In  3  Freem.  Ex'rs  (3d  E!d.)  par.  817, 
that  author  states  that,  'if  a  redemption  made 
b7  a  disqualified  person  is  acquiesced  in  b;  the 
purchaser  or  other  person  from  whom  redemp- 
tion is  made,  it  will  estop  such  person,  after 
he  has  received  such  redemption  money,  from 
denring  the  validity  of  the  redemption.'  It  is 
also  w9l  settled  that  the  holder  of  the  sherifE's 
certificate  and  the  person  redeeminR  are  the 
only  persons  concerned  in  the  refularity  of  the 
redemption.  The  owner  of  the  certificate  may 
deal  with  it  as  he  sees  fit  He  ma^  sell  and 
assign  it,  or  he  may  retain  it  and  insist  that 
any  one  who  wishes  to  secure  his  right  there- 
under by  redemption  shall  do  so  only  by  strictr 
ly  complying  with  the  statute,  or  'he  may  waive 
his  right  to  require  exact  and  formal  observance 
of  the  statutory  mode,  and  his  acceptance  of 
the  redemption  money  will  be  such  a  waiver. 
Carver  v.  Howard,  supra.  In  this  case  it 
makes  no  difference  to  the  defendant  whether 
the  rights  evidenced  by  the  sheriff's  certificates 
were  owned  by  the  original  purchasers  or  by 
the  plaintiCf,  McDonald.  He  could  redeem  from 
the  plaintiff  as  well  as  from  the  original  pur- 
chasers, and  it  did  not  add  anything  to  the 
amount  required  to  free  his  premises  from  the 
lien;  and,  by  failing  to  redeem,  his  rights  in 
the  real  estate  were  lost  Blair  v.  Cbamblin, 
39  III  521,  8»  Am.  Dec.  322;  Hervey  v.  Krost, 
110  Ind.  268,  19  N.  E.  125;  Massey  v.  West- 
cott,  40  111.  160";  McClure  v.  Engelhardt,  17 
111.  47.  The  most  valuable  right  secured  by 
the  statute  to  a  purchaser  at  a  real  estate 
mortgage  foreclosure  sale  is  the  right  to  de- 
mand and  receive  a  sheriff's  deed  to  the  prem- 
ises purchased  in  case  there  is  no  redemption. 
This  right,  as  we  have  seen,  passed  from  the 
purchasers  at  the  foreclosure  sale  to  this  plain- 
tiff by  bis  redemption,  and,  when  he  received 
the  weriff's  deeds  upon  which  he  now  relies, 
he  acquired  luat  wuat  the  sheriffs  certificates 
authorized  the  original  purchasers  to  obtain." 
McDonald  v.  Beatty,  10  N.  D.  617,  618,  88  N. 
W.  281.  . 

In  the  case  at  bar  It  Is  conceded  that  the 
plaintiff,  Fox,  made  no  attempt  to  redeem 
within  the  year  of  redemption,  and  it  Is  like- 
wise conceded  that  he  made  no  attempt  to 
redeem  within  60  days  after  the  date  of  the 
redemption  by  the  defendant,  Nelsoio.  It  is 
obvious  that  the  plaintiff  is  placed  in  no 
worse  position  by  the  fact  that  Nelson  re- 
deemed. If  Kelson  bad  not  redeemed,  Mary 
M.  Brackett,  the  owner  of  the  sheriff's  cer- 
tlflcate  of  purchase,  would  have  been  en- 
titled to  a  deed  on  and  after  July  30,  1912. 
It  Is  conceded  that.  If  Nelson  had  taken  an 
assignment  of  the  certificate  from  Mary  M. 
Brackett,  plaintiff  would  not  be  entitled  to 
redeem.  The  redemption  by  Nelson  operated 
as  an  assignment  of  the  certificate  of  fore- 
closure sale  to  him.  Whether  or  not  Nelson 
was  entitled  to  such  assignment  or  to  make 
such  redemption  was  purely  a  matter  be- 
tween him  and  Mary  M.  Brackett,  the  holder 
of  the  certificate.  I  believe  that  the  rule 
laid  down  tn  the  case  of  McDonald  r.  Beat- 
ty is  entirely  sound  and  should  be  adhered 
to.  The  correctness  of  that  rule  has  never 
been  questioned,  and,  although  the  Legisla- 
ture of  this  state  has  held  six  sessions  since 
that  decision  was  made,  no  legislation  has 
been  enacted  to  limit  or  qualify  the  laws 
then  In  force,  as  construed  by  this  court  In 
that  decision.  This,  of  itself,  is  persuasive 
eTldjntce  that  the  construction  placed  there- 


<m  was  in  accordance  with  the  legl^ti^e  In- 
tent The  principle  therein  laid  down  has 
also  become  a  rule  of  property  in  this  state. 

The  Legislature  of  this  state  has  by  law 
given  every  person  a  whole  year  In  which  to 
exercise  the  right  of  redemption,  and,  under 
certain  conditions,  an  additional  60-day  pe- 
riod Is  provided.  And  In  order  to  provide 
that  all  persons  should  have,  not  only  con- 
structive, but  actual,  notice  of  foreclosures, 
the  Legislature  In  1909  enacted  a  law  (sec- 
tion 8095,  C.  L.),  making  It  the  duty  of  the 
register  of  deeds  to  notify  the  record  owner 
and  all  subsequent  mot^gageea  within  10 
days  after  the  filing  of  the  sherUTs  certifi- 
cate and  notice  of  publication  In  the  register 
of  deeds'  ofiSce.  It  would  therefore  seem  that 
the  present  laws  are  adequate  to  protect  the 
Interests  of  all  parties.  If,  however,  they 
are  not,  the  remedy  Is  with  the  Legislature, 
and  not  with  the  court,  and  in  no  event  does 
It  Justify  or  warrant  this  court  in  perform- 
ing the  functions  of  the  Legislature,  and  by 
judicial  fiat  amend  the  statutes  of  this  state, 
as  the  majority  do  in  this  case. 

As  already  stated,  the  majority  opinion 
rests  upon  the  decision  of  the  Supreme  Court 
of  South  Dakota  In  the  case  of  Spackman  v. 
Gross,  26  S.  D.  244,  126  N.  W.  389.  The  laws 
of  South  Dakota  relative  to  redemptions, 
and  construed  in  that  opinion,  are  identical 
in  every  resi>ect  with  the  redemption  laws  of 
this  state  as  they  existed  prior  to  their 
amendment  by  the  Legislature  in  1897.  In 
the  case  of  Spackman  v.  Oross,  the  mortgage 
was  foreclosed  on  December  29,  1906,  and  on 
January  29,  1907,  about  a  month  after  the 
foreclosure,  Spackman  redeemed  under  a 
subsequent  mortgage.  The  duplicate  of  the 
notice  of  redemption  was  not  filed  in  the  of- 
fice of  the  register  of  deeds,  but  recorded  at 
length.  On  December  28,  1907,  one  year, 
less  one  day,  from  the  date  of  the  foreclosure 
sale,  another  mortgagee,  named  Johnson, 
hoddlng  a  mortgage  subsequent  to  Spack- 
man, sought  to  make  redemption,  and  the 
Supreme  Conrt  of  South  Dakota  held  that 
the  recording  of  the  notice  of  redemptlcm  did 
n»t  constitute  a  compliance  with  the  statute, 
and  that  for  that  reason  the  60-day  limita- 
tion did  not  apply,  and  says: 

"Johnson  bad  the  right  to  redeem  at  any  time 
within  the  year  of  redemption,  unless  such  right 
became  barred  by  the  filing  of  the  notice  of 
redemption   and  the   expiration  of  the  60^aj' 

limitation." 

As  already  stated,  the  laws  construed  by 
the  South  Dakota  court  were  identical  wltb 
the  laws  of  this  state,  as  construed  In  tlie 
case  of  Brooks  v.  O'Oonner,  supra.  Under 
the  decision  of  the  South  Dakota  court  In 
Spackman  v.  Gross,  it  is  merely  held  that,  in 
the  absence  of  the  filing  of  the  notice  of  re- 
demption, the  subsequent  mortgagee  might 
redeem  at  any  time  within  the  year.  It  Is 
not  contended  in  that  decision  that  the  fail- 
ure to  file  such  notice  would  give  more  than 
oo»  year  in  which  to  make  such  redemption. 
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Nor  la  It  contended  tbat  tbe  niCaintUC  In  this 
case  would  be  entitled  to  redeem  under  the 
laws  as  they  existed  In  this  state  prior  to 
the  amendments  adopted  by  the  Legislature 
In  1897.  Therefore,  if  the  plaintiff  is  en- 
titled to  redeem  at  all,  it  must  be  by  reason 
of  the  amendments  so  adopted,  above  set 
forth.  It  is  unquestioned  that  the  amend- 
ments of  the  Legislature  were  adopted  as  a 
direct  result  of  the  decision  of  this  court  In 
construing  tbe  then  existing  laws.  In  the 
case  of  Brooks  t.  O'Conner.  They  were  en- 
acted to  obviate  the  condition  then  existing. 
Tbe  obvious  Intent  was  to  eliminate  the  60- 
day  limitation  during  the  year  of  redemp- 
tion and  to  provide  every  person  entitled  to 
redeem  a  full  year  in  which  to  do  so.  And, 
in  order  tbat  no  interest  might  be  Jeopardiz- 
ed by  unexpected  redemptions  immediately 
prior  to  the  expiration  of  the  year  of  redemp- 
tion, the  liCgislature  further  provided  that 
a  redemptioner  should  In  all  instances  be 
allowed  60  days  in  which  to  redeem  from  a 
prior  redemptioner.  It  is  also  clear  that,  on 
principle,  the  case  of  Spaceman  v.  Gross  is 
not  authority  in  support  of  appellant's  con- 
tentions in  this  matter.  In  that  case,  Un- 
der the  law,  Johnson  had  a  whole  year  in 
which  to  redeem,  unless  this  period  was  cut 
off  by  the  redemption  of  Spackman.  In  the 
case  at  bar  it  is  conceded  that  Fox  has  no 
standing  as  a  redemptioner,  unless  his  time 
in  which  to  redeem  was  extended  by  the  re- 
demption made  by  the  defendant.  Nelson. 
Fox  says  in  one  breath,  "You  redeemed  and 
thereby  extended  the  time  in  which  I  might 
redeem ;"  and  says  in  the  next  breath:  "But 
your  redemption  was  irregular;  you  failed 
to  file  a  duplicate  of  your  notice  of  redemp- 
tion ;  therefore  the  statute  limiting  tbe  time 
in  which  I  must  redeem  from  you  does  not 
apply  to  me.  I  will  accept  the  benefit  of 
your  redemption,  but  I  will  not  accept  its 
burdens."  Fox  predicates  his  own  redemp- 
tion on  that  of  Nelson.  It  would  seem  ob- 
vious tbat  he  cannot  assert  this  redemption 
to  be  good  for  one  purpose,  and  bad  for  an- 
other. 

Section  7756  of  the  CompHed  Laws  pro- 
vides that  "written  notice  of  redemption 
must  be  given  to  the  sheriff;"  and  section 
8086,  C.  L.  provides  that  "notice  of  redemp- 
tion may  be  given  to  the  officer  or  person 
making  the  sale."  There  is  no  allegation  in 
the  complaint,  and  absolutely  no  evidence 
that  Fox  paid  or  tendered  any  money  to,  or 
served  any  notice  upon,  the  sheriff  of  Ben- 
ville  county,  who  was  also  the  person  mak- 
ing tbe  sale,  but  the  only  thing  which  Fox 
did  was  to  serve  a  notice  upon  the  defend- 
ant. Nelson,  and  tender  him  certain  moneys, 
and  then  two  days  after  the  commencement 
of  this  action,  file  a  duplicate  of  the  notice 
so  served  with  the  register  of  deeds.  Hoice 
It  is  apparent  that  jAaiatiff  did  not  seek  to 
avail  himself  of  .the  method  provided  by  stet- 
ute,  by  making  payment  to  the  sheriff,  but 
(ou^t  to  extinguish  the  obligation  by  mak- 


ing payment  to  the  then  bolder  of  tbe  cer- 
tificate of  purchase.  While  the  law  permits 
payment  to  be  made  either  to  the  sheriff  or 
to  the  holder  of  the  certificate,  still  payment 
to  one  of  these  parties  is  an  absolute  essen- 
tial prerequisite  to  a  redemption.  And,  un- 
der our  laws,  a  method  is  provided  for  the 
payment  of  an  obligation,  even  though  tbe 
person  authorized  to  receive  payment  re- 
fuses to  accept,  namely,  by  tender  and  depos- 
it in  the  manner  provided  by  law.  So  the 
plaintiff  could,  if  he  desired,  pay  the  moneys 
required  to  make  redemption  to  tbe  defend- 
ant. Nelson,  and  such  payment  would  extin- 
guish defendant's  claim  (conceding  that  Fox 
was  entitled  to  redeem).  Fox,  however,  did 
not  pay,  but  merely  tendered  payment  In 
this  case  it  is  not  contended  by  plaintiff,  ei- 
ther in  the  pleadings  or  in  the  proof,  that 
the  tender  was  kept  good;  In  fact,  this  is 
negatived  by  tbe  very  allegations  in  tbe  com- 
plaint The  tender  did  not  pay  the  debt 
Neither  did  it  divest  the  title  of  the  defend- 
ant Nelson,  as  the  owner  and  holder  by  op- 
eration of  law  of  the  certificate  of  purchase. 

This  question  was  squarely  passed  on  by 
the  Supreme  Court  of  Minnesota,  in  the  case 
of  Dunn  v.  Hunt,  63  Minn.  484,  66  N.  W.  948, 
wherein  that  court  said : 

"We  apprehend  that  no  case  can  be  found 
where  a  tender  was  essential  to  or  the  founda- 
tion of  an  action,  and  where  it  was  held  that 
the  tender  was  effectual,  unless  kept  good. 
Equity  is  no  less  strict  than  the  law  in  this  re- 
spect. In  this  case  plaintlfifg  right  to  redeem 
is  predicated  wholly  on  the  tender,  for  confes- 
sedly, but  for  that,  his  right  to  redeem  has  ex- 
pired. After  the  foreclosure  of  the  mortgage, 
whereby  plaintiff's  interest  in  the  property  had 
become  merely  a  right  of  redemption,  the  refusal 
of  the  tender  did  not  per  se  divest  the  defend- 
ant of  his  interest  or  revest  a  clear  title  in  the 
plaintiff.  Care  must  be  taken  to  distinguish  the 
case  from  those  where  the  rights  of  the  plaintiff 
were  not  dependent  upon  a  tender;  the  tender 
being  only  important  as  bearing  on  tbe  ques- 
tion of  interest  and  costs.  Here  the  tender 
was  the  very  foundation  upon  which  plaintiff's 
right  of  action  depended.  Heoce,  not  having 
been  kept  good,  it  is  ineffectual  for  any  purpose, 
and  plaintiff  stands  to-day  precisely  as  if  no 
tender  had  ever  been  made." 

The  same  proposition  was  also  considered 
by  this  court  in  the  case  of  Brown  v.  Smith 
et  al.,  13  N.  D.  580,  586,  102  N.  W.  171,  173 ; 
and,  in  considering  the  same,  the  court  said: 

"There  is   no  proof  in   the  record   that  the 

Slain  tiff  deposited  the  money  tendered  for  re- 
emption  in  a  bank  of  good  repute,  payable  to 
defendants.  Tbe  appellant  assigns  this  defect 
of  proof  as  a  ground  for  reversal,  and  we  think 
the  point  is  well  taken.  The  statute  imposes  on 
the  redemptioner  the  obligation  to  pay  tbe 
amount  required  to  redeem  as  a  condition  pre- 
cedent to  the  acquirement  of  any  right  to  the 
property  sold.  It  was  incumbent  ou  tbe  plain- 
tiff, therefore,  to  show  that  the  obligation  which 
the  statute  iinposed  on  him  had  been  extinguish- 
ed. Section  3814,  Rev.  Codes  1899,  provides: 
'An  obligation  for  the  payment  of  money  is  ex- 
tingnished  by  a  due  offer  of  payment,  if  the 
amount  is  immediately  deposited  in  the  name  of 
the  creditor  with  some  bank  of  deposit  within 
this  state  of  good  repute,  and  notice  thereof  is 
given  to  the  creditor.'  Section  3818  provides: 
'An  obligation  for  the  delivery  of  money 
*    *    *    is  not  discharged  by  an  offer  of  per- 
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formance,  nor  any  of  its  ineidents  affected,  nn- 
leas  the  thins  offered,  if  money,  is  depoRited  as 
provided  in  section  3814.  •  •  •  •  The  re- 
spondent argues  that,  ina!!much  as  the  stipulat- 
ed facta  show  that  a  tender  was  made,  it  must 
be  presumed  that  the  offer  of  the  money  was 
CvUowed  by  a  proper  deposit,  in  the  absence 
ct  a  denial  of  such  deposit  by  the  defendant. 
That  argument  is  based  on  the  erroneous  as- 
sumption that  the  act  of  tender,  under  onr 
statutes,  includes  the  deposit  of  the  money. 
The  Civil  Code  has  not  changed  the  definition  of 
the  term  'tender.'  That  term  still  means  what 
It  always  meant — an  offer  of  performance.  The 
Code  has  substituted  the  requirement  of  de- 
posit of  the  thing  tendered,  at  the  risic  of  the 
creditor,  in  place  of  the  common-law  require- 
ment that  a  tender  must  be  kept  good  by  a 
readiness  to  pay  a  payment  into  court.  The 
Code  has  also  made  this  further  innovation  on 
the  common  law  with  respect  to  the  effect  of  a 
tender :  That  a  mere  tender  of  the  debt  is  no 
longer  sufficient,  as  at  common  law,  to  extin- 
guish a  mortgage  or  pledge  of  property,  but, 
to  have  that  effect,  the  tender  must  be  kept 

?:ood  by  a  deposit  of  the  thing  tendered,  sub- 
ect  to  the  order  of  the  creditor.  Section  3814, 
quoted  above,  provides  that,  in  the  absence  of  a 
deposit,  an  obligation  Is  not  discharged,  'nor 
any  of  its  incidents  affected,'  by  a  mere  offer  of 
performance.  In  harmony  with  this  rule,  we 
find  that  section  4693,  relating  to  the  redemp- 
tion of  liens,  provides  that,  if  the  amount  se- 
cured requires  the  delivery  of  money,  an  offer 
to  pay  must  be  followed  by  a  deposit  of  the 
money,  as  prescribed  in  section  3814." 

It  is  conceded  that  Mattem  could  not  re- 
deem, unless  be  did  so  within  one  year  after 
the  date  of  the  sale.  And  It  must  likewise 
be  conceded  that  if  the  plaintiff.  Fox,  is 
merely  the  purchaser  of  the  equity  of  re- 
demption, then  he  can  have  no  greater  right 
to  redeem  than  did  Mattem.  The  plaintiff, 
however,  claimed  that,  as  a  matter  of  fact, 
bis  deed  was  only  a  mortgage ;  but  the  trial 
court  found  that  the  plaintiff  had  represented 
to  the  defendant  that  he  was  the  owner  of 
the  property,  and  this  fact  is  undisputed, 
under  the  evidence  in  this  case.  The  defend- 
ant, Nelson,  testified  with  reference  thereto 
as  follows: 

"Q.  And,  Mr.  Nelson,  did  yon  during  all  this 
time,  both  before  you  made  your  redemption  and 
afterwards,  rely  fully  upon  that  statement  both 
of  Mr.  Fox  and  Mr.  Thronson,  that  Mr.  Fox 
was  the  owner  of  that  land  7  A.  I  did.  Q.  And 
it  was  on  the  full  reliance  on  that  that  you 
went  ahead  and  made  your  redemption?  A. 
Tes.  Q.  And  tried  to  make  settlement  with 
Mr.  Fox?  A.  Tes.  sir.  Q.  When  did  you  first 
learn  that  Mr.  Fox  claimed  to  hold  this  deed 
as  a  mortgage?  A.  Some  time  in  September. 
Q.  That  same  year?  A.  1912;  yes.  Q.  That 
was  after  the  expiration  of  the  year?  A.  Tea, 
sir," 

And  his  testimony  is  not  denied  either  by 
Fox  or  any  other  witness  ifor  the  plaintiff. 
It  is  therefore  clearly  established  in  this 
case  that  Fox  held  himself  out  to  be  the 
owner,  not  only  on  the  records,  but  by  actual 
statements  to  Nelson  induced  him  to  believe 
that  Fox  claimed  as  owner  and  not  as  mort- 
gagee. Nelson  acted  in  absolute  reliance 
npon  the  fact  that  Fox  claimed  as  owner; 
and  it  is  undisputed  that  the  first  time  that 
Fox  indicated  to  Nelson  that  he  claimed  as 
mortgagee  was  on  September  10,  1912,  when 
he  attempted  to  redeem.    Nelson  was  there- 


fore misled  by  these  Btatements,  imd  Fox 
should  not  at  this  time  be  permitted  to  as- 
sume a  contrary  position.  It  is  axiomatic 
that  "one  must  not  change  his  purpose  to  the 
injury  of  another."  When  Nelson  redeemed, 
he  believed  Fox  to  be  the  owner.  Under  all 
rules  of  equity.  Fox  ebonld  be  compelled  to 
adhere  to  the  position  which  he  had  assumed, 
viz.,  that  of  the  owner  at  the  premises.  10 
Cya  722;  27  C^C.  1033,  note  83.  See,  also, 
McVay  T.  Tousley,  20  S.  D.  258,  105  N.  W. 
932,  129  Am.  St.  Rep.  927;  McVay  T.  Bridg- 
man,  21  S.  D.  374,  112  N.  W.  U88j  Bigelow 
(m  Estoppel,  p.  732. 

The  majority  opinion,  after  quoting  with 
approval  certain  language  used  by  the  South 
Dakota  court  in  Spackman  r.  Gross,  proceeds 
to  qualify  and  limit  the  application  thereof. 
In  fact,  the  very  limitation  sought  to  be 
placed  thereon  is  in  direct  conflict  with  rea- 
soning advanced  by  the  South  Dakota  court 
in  the  language  quoted.  The  South  Dakota 
court  was  at  least  consistent  in  its  language 
and  logic  and  contented  itself  with  an  inter- 
pretation of  the  statutes  under  considera- 
tion. The  majority  of  this  court  is  neither 
consistent  nor  logical,  but  bases  Its  conclu- 
sions upon  certain  language  used  by  that 
court,  the  very  essence  of  which  it  repudi- 
ates, and  then,  to  obviate  to  some  extent 
the  chaos  which  is  likely  to  result  and  the 
uncertainty  created  in  all  land  titles  in  this 
state  based  on  irregular  redemptions,  pro- 
ceeds to  legislate  in  the  most  flagrant  manner 
possible.  The  very  limitation  added  is,  of 
course,  dicta,  as  it  is  not  necessary  to  a  de- 
termination of  the  Issues  involved  herein. 
And  it  is  rather  strange  for  a  court,  which 
substitutes  its  Judgment  for  that  of  the  Leg- 
islature, and  disregards  and  in  effect  over- 
rules two  prior  decisions  of  this  court,  to 
seek  to  limit,  by  Acta,  the  natural  and  nec- 
essary consequences  of  the  doctrine  promul- 
gated by  its  opinion.  Do  the  majority  mem- 
beriJ  believe  that  their  dicta  has  greater 
force,  and  in  the  future  will  be  deemed  more 
binding  upon  the  courts  of  this  state,  than 
the  unanimous  decisions  of  this  court  In  Mo- 
Donald  v.  Beatty  and  Brown  v.  Smith  et  al., 
which  they  refuse  to  follow?  The  dicta 
seeking  to  limit  the  effect  of  the  decision  is 
an  absurdity  in  Itself  and  a  repudiation  of 
the  very  authority  on  which  the  majority 
opinion  Is  based.  The  South  Dakota  court 
said: 

"The  notice  Is  only  operative  and  necessary  as 

against  other  redemptioners,  and  their  ri^bt  to 
redeem  can  be  barred  only  by  filing  the  notice 
of  redemption  as  required  by  the  statute.  The 
failure  to  file  the  notice  of  redemption  does  not 
render  the  redemption  itself  irregular  or  Hie. 
gal.  It  merely  leaves  the  rights  of  other  re- 
demptioners unaffected.  It  does  not  extend  the 
limitation  of  60  days,  becauxe  that  period  be- 
gins only  when  the  notice  is  filed." 

If  the  majority  opinion  is  correct.  It  must 
be  for  the  reasons  advanced  by  the  South 
Dakota  court;  It  has  nothing  else  on  which 
to  stand. 
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The  South  I>akota  court  was  constetemt 
both  In  Its  language  and  reasoning;  It  did 
not  resort  to  Judicial  legislation;  and  the 
result  reached  by  that  conrt  was  logical. 
That  conrt  said: 

"The  statute  provides  that  the  notice  of  re- 
demption must  be  filed  in  the  rejrister  of  deeds 
office.  The  first  redemptioner  failed  to  do  this; 
therefore  the  righta  of  other  redemptloners  are 
unaffected,  and  thej  stand  in  the  same  position 
as  though  the  first  redemption  had  never  been 
made." 

If  this  reasoning  Is  applied  to  the  case  at 
bar,  It  wlU  lead,  not  to  the  conclusion  reach- 
ed by  the  majority  In  this  case,  but  to  one 
entirely  different  H  Fox's  rights  were  un- 
affected, they  necessarily  remained  the  same 
as  though  Nelson  had  never  redeemed;  and. 
If  so,  For  had  a  year  In  which  to  redeem,  no 
more  and  no  less.  The  majority  members  of 
this  court  say  in  one  sentence  that,  unless  the 
notice  of  redempUon  is  filed,  the  rights  of  sub- 
sequent redemptloners  are  unaffected,  and 
In  the  next  sentence  deny  the  first  proposi- 
tion, and  say  that  the  rights  of  subsequent 
redemptions  are  (favorably)  affected,  as  the 
time  In  which  subsequent  redemptloners  are 
t«qnlred  to  redeem  does  not  commence  to 
run  until  the  notice  Is  filed  (i  e.,  that  a  sub- 
sequent redemptioner  has  a  period  of  60  days 
after  the  notice  Is  filed  In  which  to  redeem), 
and  then.  In  order  to  provide  a  fitting  con- 
clusion to  their  logical  deduction,  they  go  on 
to  say  that  this  right,  which  was  unaffected 
by  the  first  redemption,  and  this  period  which 
has  never  commenced  to  run,  will  neverthe- 
less expire  at  the  end  of  1  year  and  60  days 
after  the  date  of  the  sale. 

The  majority  opinion  cites  N.  D.  Horse  ft 
Cattle  Co.  V.  Serumgard,  17  N.  D.  466,  U7 
N.  W.  453,  29  I*  B.  A.  (N.  S.)  508,  138  Am. 
St.  Rep.  717,  Colonial  ft  U.  S.  Mortgage  Co. 
▼.  Flemlngton,  14  N.  D.  181, 116  Am.  St  Eep. 
642,  and  Paine  v.  Dodds,  14  N.  D.  189,  103 
N.  W.  931,  116  Am.  St  Rep.  674,  and  InU- 
mates  that  some  rule  of  property  has  been 
established  by  these  cases  which  Is  involved 
In  the  case  at  bar.  An  examination  of  these 
decisions  will  show  that  by  no  possible  means 
of  reasoning  could  any  principle  decided  In 
those  cases  or  any  rule  of  property  estab- 
lished thereby  be  Involved  or  determined  in 
this  case. 

"A  'rule  of  property'  is  a  'settled  legal  princi- 
ple governing  the  ownership  and  devolution  of 
property.'  'Thus  principle  can  be  settled  only 
by  the  Supreme  Court  of  the  state,  and  its  ut- 
terances, in  cases  pending  before  it  involving 
the  title  to  property,  construing  statutes  or  con- 
stitutional provisions,  have  the  effect  of  estab- 
lishing a  rule  of  property  to  the  extent  only 
that  the  particular  statute  or  constitutional 
provision  was  in  that  case  involved,  or  neces- 
sarily considered  and  determined  by  the  court  in 
the  case  pending  before  it."  Yazoo  &  M.  Y.  B. 
Co.  V.  Adams,  81  Miss.  90,  32  South.  937. 

See,  also,  Black's  Law  Dictionary ;  34  Cyo. 
1821 ;   24  A.  ft  BS.  Bne.  of  Law,  1011. 

The  propositloos  involved  in  the  three  cas- 
ts dted  axe  ladically  different  from  the  one 


involred  in  this  case.  Neither  the  prindplea 
nor  the  particular  statute  involved  In  this 
case  were  in  any  manner  considered,  directly 
or  Indirectly,  In  the  cases  cited,  and  to  say 
that  this  ease  is  governed  by  any  rule  of 
property  established  by  this  court  In  those 
decisions  is  wholly  untenable  and  an  entire 
misconception  of  what  Is  meant  by  the  term 
"a  rule  of  property."  An  entirely  different 
condition  exists,  however,  with  reference  to 
the  cases  of  Mcl>onald  v.  Beatty.  10  N.  D. 
511,  88  N.  W.  281,  and  Brown  v.  Smith  et  al., 
13  N.  D.  580,  102  N.  W.  17L  Those  two  cas- 
es passed  upon  and  directly  decided  two  of 
the  very  principles  which  are  involved  In 
this  case,  and  hence  those  decisions  are  clear- 
ly rules  of  property  which  are  entirely  ig- 
nored by  the  decision  c*  the  majority  In  this 
case.  And,  while  the  questions  presented  and 
determined  In  N.  D.  Horse  &  Cattle  Co.  ▼. 
Serumgard  were  entirely  different  from  those 
presented  In  the  Instant  case,  still  the  prin- 
ciple announced  by  this  court  In  McDonald 
V.  Beatty  was  in  no  manner  receded  from; 
but  on  the  contrary,  In  the  latter  case,  we 
find  the  following  language  from  McDonald 
V.  Beatty,  quoted  with  approval: 

"It  is  also  well  settled  that  the  holder  of  the 
sherilTs  certificate  and  the  person  redeeming 
are  the  only  persons  concerned  in  the  regular- 
ity of  the  redemption." 

This  principle  Is  lepndlated  by  the  major- 
ity In  this  case. 

This  Is  not  an  action  wherein  the  benefit  of 
the  redemption  law  Is  Invoked  by  an  owner 
to  save  his  property,  but  where  a  man  of  af- 
fairs (the  president  of  a  bank)  stands  idly 
by,  and  when  he  finds  that  Nelson  has  fail- 
ed to  file  an  affidavit  of  the  amount  due  on 
the  Advance  Thresher  Company's  mortgage, 
sees  a  good  speculation  In  the  deal,  and  so 
tries  to  come  In  and  redeem.  Under  the  de- 
cision of  the  majority.  Nelson  is  penalized 
for  relying  on  the  statements  made  to  him 
by  Fox,  and  precluded  from  realizing  any- 
thing on  the  amount  still  due  on  the  Advance 
Thresher  Company's  mortgage.  He  Is  de- 
prived of  a  valuable,  vested  property  right 
by  aae  who  has  no  standing  either  In  a  court 
of  law  or  equity,  by  a  speculator  who  has 
failed  to  either  allege  or  prove  any  facts  en- 
titling him  to  recover.  The  majority  deci- 
sion, In  my  opinion,  is  a  most  dangerous  prec- 
edent It  In  effect  overrules  two  prior  de- 
cisions of  this  court  which  have  become 
rules  of  property  In  this  state,  and  upsets  the 
settled  law  of  this  state  upon  a  subject  at 
vital  Importance.  It  will  tend  to  make  titles 
based  on  redemptions  unsafe  and  undesira- 
ble, because  there  are  doubtless  many  re- 
demptlops  wherein  similar  irregularities  have 
occurred,  and  expensive  and  vexatious  litiga- 
tion may  follow. 

I  respectfully  decline  to  subscribe  to  the 
logic,  legal  principles,  or  equitable  doctrine 
adopted  by  the  majority.  In  my  opinion  the 
decision  is  indefensible  from  every  possible 
standpoint     I  am  authorised  to  say  that 


Digitized  by 


Uoogle 


406 


153  NORTHWESTERN  REPORTER 


(N.D. 


Cbfef  Justice   FISK   folly   concurs  in   my 
views. 

GOSS,  J.  (concurring).  Fully  concurring 
In  the  main  opinion,  my  purpose  is  to  discuss 
the  dissent  This  case  comes  here  for  trial 
de  novo.  But  the  pleadings  and  contentions 
presented  below  and  here  must  largely  shape 
our  retrial.  Doubtless  the  dissenting  mem- 
bers could  have  tried  the  case  more  closely 
and  In  proper  season  could  have  presented 
questions  wholly  unthought  of,  because  for- 
eign to  the  theory  of  the  case  until  found  in 
their  dissent.  This  applies  to  much  that  has 
been  given  great  importance  by  them.  Appel- 
lant has  assumed  that  on  September  10th 
Fox  redeemed  regularly  and  in  strict  accord 
with  the  statute,  provided  (1)  he  was  a  re- 
demptioner,  (2)  his  redemption  was  in  time, 
and  (3)  if  he  could  redeem  without  payment 
to  Nelson  of  the  thresher  company  mortgage, 
which  mortgage  Fox  refused  to  pay  on  the 
ground  that  it  was  fully  paid.  These  are  the 
questions  presented  by  appellant's  complaint 
and  the  briefs.  It  is  then  necessary  to  de- 
termine the  status  of  Fox,  whether  he  is  a 
redemptioner  or  but  in  the  shoes  of  the  orig- 
inal owner  mortgagor,  and,  if  he  is  a  re- 
demptioner, whether  his  attempted  redemp- 
tion, which  the  parties  have  treated  as  other- 
wise sufficient,  was  in  time.  The  rights  of 
Fox,  whether  he  be  a  mortgagor  or  redemp- 
tioner, attached  during  the  running  of  the 
year  of  redemption  on  the  foreclosure  of  the 
first  mortgage,  during  which  period  he  took 
bis  quitclaim  deed,  so  that  it  ill  becomes  the 
dissent  to  question  the  application  of  N.  D. 
H.  &  C.  Co.  v.  Serumgard,  17  N.  D.  266*  117 
N.  W.  453,  29  li.  R.  A.  <N.  S.)  508,  138  Am. 
St  Rep.  717,  to  this  case,  as  not  announcing 
a  rule  of  property  here  controlling.  Were  it 
not  for  that  decision,  squarely  holding  that 
a  mortgage  given  during  the  year  of  redemp- 
tion places  the  mortgagee  in  the  position  of  a 
redemptioner,  instead  of  constituting  him 
but  an  assignee  of  aqd  on  the  footing  of  the 
mortgagor,  the  dissent  would  undoubtedly 
strenuously  contend  that  Fox  could  not  be  a 
redemptioner.  Thus  the  holding  in  North 
Dakota  Horse  &  Cattle  Co.  v.  Serumgard,  17 
N.  D.  466,  117  N.  W.  453,  29  U  R.  A.  (N,  S.) 
508,  138  Am.  St.  Rep.  717,  Is  but  adopted  and 
applied  as  establishing  that  Fox  can  be  a  re- 
demptioner, if  In  legal  contemplation  he  Is  to 
be  regarded  as  the  mortgagee  of  the  owner 
rather  than  the  owner.  By  what  course  of 
reasoning  the  application  of  the  Serumgard 
Case  to  this  case  could  be  avoided  or  denied 
as  not  a  rule  of  property  directly  applicable 
Is  beyond  my  conception,  when  the  rule  of 
law  it  declares  establishes  the  very  status  of 
Fox  to  be  that  of  a  redemptioner.  Under 
this  decision,  coupled  with  that  of  Schelbel  v. 
Anderson,  77  Minn.  54,  79  N.  W.  594,  77  Am. 
St  Rep.  664,  on  all  fours  (this  tranter  being 
admittedly  a  security  transaction  only  be- 
tween the  owner  and  Fox),  the  plaintiff  Is  a 
redemptioner,  notwithstanding  he  is  bolder 


of  the  paper  title.  It  Is  noticeable  that  the 
dissent  cites  no  authority  upon  these  propo- 
sitions. Judging  from  the  industry  as  well 
as  the  ingenuity  displayed  in  the  dissent,  it 
can  be  assumed  there  is  none  to  be  found  to 
the  contrary,  and  that  the  principles  an- 
nounced by  Shelby  v.  Anderson  are  settled 
law,  as  are  those  also  declared  in  the  Serum- 
gard Case.  There  can  seem  to  be  no  escape 
from  the  direct  and  necessary  application  of 
the  principles  and  the  reasoning  of  these  cas- 
es. An  estoppel  is  hinted  at  In  the  dissent 
If  Fox  must  be  regarded  as  a  mortgagee  and 
redemptioner,  this  is  indeed  a  novel  proposi- 
tion. Can  a  redemptioner  be  estopped  from 
exercising  bis  right  of  redemption  forsooth 
because,  not  a  lawyer,  he  made  a  misstate- 
ment concerning  the  tenure  of  his  holding, 
the  legal  effect  of  what  In  law  c<»8tltuted 
his  mortgage?  This  is  upon  the  assumption 
that  "It  Is  axiomatic  that  one  must  not 
change  his  purposes  to  the  injury  of  another. 
When  Nelson  redeemed,  he  believed  Fox  to 
^e  the  owner,"  quoting  from  the  dissent 
This  elemental  basic  principle  of  est<^pel  Is 
unquestionably  the  law,  but  how  can  it  apply 
in  the  absence  of  an  Injury  to  Nelson?  Did 
not  Fox  tender  him  the  full  amount  (aside 
from  the  thresher  mortgage,  claimed  paid 
and  referred  to  later)  necessary  to  redeem? 
Appellant's  brief  and  the  dissent  admits  he 
did.  Fox  stands  ready  still  to  pay  that  stat- 
tutory  amount  to  effect  a  statutory  redemp- 
tloa  He  tenders  the  same  amount  for  re- 
demption that  any  mortgagee  subsequent  to 
Nelson  would  have  paid.  He  tenders  all  the 
statute  requires  to  be  paid  to  effect  a  redemp- 
tion. Manifestly  no  injury  could  result  to 
Nelson  simply  f4%m  any  such  statements. 
Descent  of  title  to  Fox  for  full  statutory  val- 
ue paid,  if  the  redemption  is  otherwise  legal, 
can  work  no  injury  This  prevention  of  a 
forfeiture  of  title  to  Nelson  is  no  legal  In- 
Jury.  The  dissent  fallaciously  assumes  an 
Injury  upon  which  to  ground  an  estoppeL 

Was  the  attempted  redemption  otherwise 
sufficient  In  time,  omitting  from  considera- 
tion the  validity  of  the  thresher  mortgage? 
Half  the  dissent  Is  devoted  to  a  statement 
of  the  statutes.  It  is  not  the  first  labor  that 
has  brought  forth  a  mouse  as  Its  progeny. 
And  that  as  the  basis  for  erroneous  reason- 
ing consists  in  an  assumption,  pure  and  sim- 
ple, that  In  the  1807  amendment  to  section 
6544,  R.  C.  1895,  the  filing  of  written  noUce 
of  redemption  with  the  register  of  deeds  was 
dispensed  with  because  the  Identical  provi- 
sions concerning  notice  were  not  carried  for- 
ward into  section  5544,  as  re-enacted  by 
chapter  121,  S.  L.  of  1897.  Section  5544  re- 
quired notice  of  redemption  by  the  words 
"and  notice  thereof  given,"  as  set  out  in  the 
dissent,  but  section  5643,  R.  C.  1893,  now 
section  7756,  C.  L.  1913,  specifying  "the  rec- 
ord of  redemption,"  was  left  untouched  by 
the  1897  amendment,  wherein  was  amended 
sections  6542-5545,  but  leaving  the  statute 
as  to  the  required  record  of  redempttmi  as 
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it  tHen  existed  and  as  It  stlU  exists.  By  sec- 
tion 6543  "written  notice  of  redemption  mnst 
be  given  to  the  alierlfl  and  a  duplicate  filed 
with  the  register  of  deeds  of  the  county,  and 
If  any  taxes  or  assessments  are  paid  by  the 
redemptioner,  or  If  he  has  or  acquires  any 
lieu  other  than  that  upon  which  the  redemp- 
tion was  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff  and  filed  with 
the  register  of  deeds;  and  If  such  notice  Is 
not  filed,  the  property  may  be  redeemed 
without  paying  suc^  tax,  assessment  or  Uen." 
This  statute  contemplates  the  giving  and  the 
filing  of  two  different  kinds  of  notices,  viz., 
the  written  notice  of  redemption  and  a  sec- 
ond and  subsequent  notice  that  the  redemp- 
tioner has  paid  taxes  or  holds  other  liens. 
To  whom  are  such  notices  intended  to  be  giv- 
en? The  dissent  would  infer  to  parties  ante- 
cedent In  the  chain  of  title  and  not  to  sulise- 
quent  llenholders,  as  was  Fox.  Such  would 
be  giving  notice  to  persons  not  then  interest- 
ed In  the  property,  parties  already  paid  off. 
The  only  notice  the  statute  can  contemplate 
is  notice  to  subsequent  lienors  to  the  redemp- 
tioner; L  e.,  those  who  may  by  conforming 
to  the  law  succeed  to  the  interest  and  status 
of  the  present  redemptioner.  With  this  stat- 
ute standing  unaltered,  requiring  the  redemp- 
tioner to  file  his  written  notice  of  redemp- 
tion, the  Legislature  in  the  1897  amendment 
changed  with  reference  thereto  section  5544, 
R.  C.  1895,  to  read: 

"If  the  property  is  not  redeemed  according 
to  law  [meaning  according  to  section  5543  and 
other  statutes]  the  purchaser  or  his  assignee  or 
the  redemptioner,  as  the  case  may  be,  is  entitled 
to  a  sheriETc  deed  of  the  property  and  it  shall 
be  the  duty  of  the  sheriff  to  execute  and  deliver 
such  deed  immediately  after  the  time  for  re- 
demption has  in  each  case  expired." 

The  amendment  was  made  with  reference 
to  a  law  specifically  requiring  notice  by  fil- 
ing, and  the  mere  omission' to  again  require 
it  is  because  It  was  both  unnecessary  and 
was  already  required.  So  if  It  be  conceded 
that,  under  the  law  before  the  1897  amend- 
ment, the  giving  of  notice  was  necessary  by 
filing  thereof.  It  certainly  was  equally  neces- 
sary after  such  amendment  and  is  yet.  And 
this  the  dissent  admits  by  saying: 

"It  will  be  observed  that  under  the  provisions 
of  section  5544,  R.  C.  1895,  it  was  made  a  con- 
dition precedent  to  the  issuance  of  a  deed,  not 
only  that  redemption  be  made  and  that  the  60 
days'  limitation  thereafter  expired,  but  that 
Botice  thereof  be  given." 

Concerning  this  notice  requirement,  the 
dissent  also  says: 

"Tliis  was  expressly  eliminated  by  the  Legis- 
lature in  its  amendment  to  this  section  in  1897; 
hence  it  is  apparent  that  the  Legislature  deem- 
ed this  provision  unnecessary  or  inapplicable 
under  the  law  as  amended." 

From  wltat  can  It  be  said  that  It  is  Inap- 
lOlcabte?  Tbis  conclusion  Is  on  Its  face  er- 
roneous. The  dissent  must  have  appreciated 
this,  and  would  avoid  the  results  of  applica- 
tion (rf  the  ordinary  rules  of  statutory  con- 
■tmctton  t)7  a  befogging  discussion  of  section 
E546t  oonoeiDing  lights  ot  and  applicable  to^ 


not  redemptioners  from  redemptloners,  but 
of  a  debtor  redeeming  from  a  redemptioner. 
Concerning  this,  our  present  section  7758,  C. 
L.  1913,  the  dissent  avers  that  the  same 
"dearly  shows  that  the  Legislature  by  its 
reference  to  section  6543  Intended  that  the 
filing  of  notice  therein  required  shall  be  for 
the  benefit  of  the  redemptioner  rather  than 
any  other  person."  The  reference  In  section 
5545,  R.  C.  1895,  to  section  6543,  R.  C.  1896, 
to  notice  is,  "And  the  filing  of  written  notic- 
es of  such  redemptions  as  required  by  sec- 
tion 6543  shall  constitute  notice  of  the  rights 
of  such  redemptioner  In  and  to  all  the  liens 
so  held  by  him  as  equitable  assignee  as  fully 
as  If  formal  written  assignments  thereof  had 
been  recorded,"  Is  not  to  redemptions  by  one 
redemptioner  from  another  redemptioner, 
and  can  be  no  aid  to  a  construction  of  the 
statutes  solely  governing  redemptloners,  with 
which  we  are  now  concerned.  The  discussion 
of  and  copious  extracts  from  McDonald  v. 
Beatty,  10  N.  D.  611,  88  N.  W.  281,  Is  wholly 
foreign  to  all  Issues  In  this  case.  With  it  we 
have  no  quarrel,  unless  we  should  hold  that 
Fox  Is  an  owner  claiming  the  right  to  redeem 
under  section  7758,  and  not  a  redemptioner. 
But  the  law  as  declared  in  the  Serumgard 
Case  fixes  bis  status  to  be  that  of  a  redemp- 
tioner. 

It  Is  true  tbat  the  purpose  of  the  1897 
amendment  was  to  obviate  the  effect  of 
Brooks  V.  O'Gonner,  6  N.  D.  285,  69  N.  W. 
692,  under  which  folding,  where  a  redemp- 
tioner redeemed  from  the  purchaser  soon  aft- 
er the  sale,  for  Instance  within  a  month  from 
the  sale,  a  wonld-be  subsequent  redemptioner 
must  redeem  vrlthln  60  days  from  the  first 
redemption  made,  even  though  it  be  9  months 
before  the  year  from  sale,  or  be  shorn  of  his 
right  to  redeem  at  aU.  The  first  purpose  of 
the  statute  was  to  grant  to  llenholders  and 
possible  subsequent  redemptioners,  as  well 
as  the  right  enjoyed  by  debtors,  the  right  to 
redeem  from  such  a  redemption  at  any  time 
within  the  year  from  sale.  Section  7756,  with 
the  first  proviso,  is  apparently  confusing.  It 
grants  the  right  of  the  debtor  to  redeem  at 
any  time  within  one  year,  and  under  its  terms 
where,  as  here,  a  redemptioner  has  redeemed 
within  the  year  but  less  than  60  days  from 
the  expiration  of  the  year  of  redemption  so 
called,  subsequent  redemptioners  may  never- 
theless redeem,  even  after  the  year  from  sale, 
so  long  as  they  redeem  within  60  days  from 
the  date  when  the  redemptioner,  from  whom 
they  seek  to  redeem,  effected  his  redemption. 
Thus  arises  the  question  of  how  second  or 
subsequent  redemptioners,  occupying  the  rela- 
tion of  Fox  to  Nelson,  may  know  the  date  up- 
on which  their  immediately  prior  redemption- 
er redeemed,  or,  in  other  words,  the  date  at 
which  commenced  their  60-day  short  period 
for  redemption.  Must  Fox  accept  the  mere 
word  of  Nelson  as  to  when  Nelson  redeemed? 
Had  Nelson  the  right  to  give  his  written  no- 
tice of  redemption  to  the  staerlfl,  have  his 
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redemption  money  accepted  (and  thereby  con- 
firm Us  own  redemption,  tbougb  Irregular 
under  McDonald  r.  Beatty,  10  N.  D.  511,  88 
N.  W.  281),  but  fall  to  file  his  dupUcate  notice 
of  reComptlon  with  the  register  of  deeds,  and 
thus  entirely  suppress  notice  to  Fox  and  all 
subsequent  Uenholdera  of  the  fact  that  he 
has  redeemed  at  all?  Or,  again,  may  be  thus 
suppress  the  notice  required  by  the  statute 
to  be  of  record,  and  then,  because  Fox  did 
not  mistakenly  tender  or  pay  to  the  pur- 
chaser the  amount  necessary  to  redeem  In  Ig- 
norance of  any  redemption  made  and  this 
within  the  year,  lose  his  right  of  redemption, 
when,  had  Nelson  but  placed  his  certificate 
of  record,  as  required  by  statute,  all  would 
have  been  plain  and  constructive  notice  Im- 
puted, and  Fox  would  have  known  that  be 
had  6  weeks  only  beyond  the  year  from  the 
sale  within  which  to  redeem  from  Nelson. 
Not  only  the  dissent,  but  the  respondent,  ad- 
mits that,  had  Fox  been  some  3  days  earlier 
with  his  tender,  he  would  have  been  within 
the  60-day  period  from  the  time  of  Nelson's 
redemption  and  within  his  rights  as  to  time, 
and  could  have  compelled  redemption,  so  tar 
as  time  limit  is  concerned,  even  though  a 
month  and  a  year  after  the  sale.  In  other 
words,  does  the  statute  requiring  a  duplicate 
notice  of  redemption  to  be  filed  to  fix  time 
limitations  as  of  the  date  of  filing  mean  what 
It  says,  or.  Instead,  can  It  be  disregarded  and 
notice  suppressed  and  the  party  suppress- 
ing it  still  be  enabled  to  pfead  bis  own  failure, 
however  deliberate,  to  comply  with  law  and 
defeat  a  redemption  otherwise  legal? 

Spackman  v.  Gross,  26  S.  D.  244, 126  N.  W. 
389,  announces  the  principle  that  the  filing  of 
the  redemptioner's  notice  of  redemption  sets 
In  motion  a  60-day  period  of  limitation 
against  subsequent  redemptloners.  True, 
when  it  was  announced,  the  law  stood  as  de- 
clared in  Brooks  v,  O'Conner,  and  when  sub- 
sequent redemptloners  did  not  have  the  bal- 
ance of  the  year  from  the  sale,  or  60  days 
from  redemption,  within  which  to  redeem 
from  prior  redemptloners,  but  that  is  wholly 
beside  the  case.  The  principle  nevertheless 
applies.  Whether  the  60-day  Umltation  start- 
ed by  the  filing  shall  c(»nmence  within  the 
year  or  extend  beyond  the  year  has  nothing 
to  do  with  the  principle  that  only  the  filing 
of  the  notice  starts  the  statutory  60-day  lim- 
itation period  running.  What  is  said  In  the 
dissent  to  avoid  the  force  of  this  principle 
seems  but  to  emphasize  its  soundness,  be- 
cause of  a  manifest  inability  to  avoid  both 
its  reason  and  applicability.  Fox  had  a  right 
to  redeem  within  the  year.  The  statute  in- 
formed him  that  If  he  or  some  lienor  prior 
to  him  did  not  redeem  at  the  expiration  of 
one  year,  be  would  be  diorn  of  all  rights,  and 
the  property  would  l>e  the  certificate  holder's 
or  some  redemptioner  who  had  redeemed 
more  than  GO  days  prior  to  the  expiration  of 
one  year  from  the  sale.  He  also  had  the 
right  to  know  what  prior  Mortgagee  had  re- 


deemed and  when  and  from  whom  be  had  re- 
deemed. He  had  a  right  to  rely  on  the  man- 
date of  the  statute  requiring  such  redemp- 
tion. In  order  to  be  a  redemption  imputing 
notice  thereof  to  him  that  the  same  should 
be  filed  with  the  register  of  deeds,  that  he 
might  consult  it  And,  nntU  it  was  so  filed, 
it  was  not  constructive  notice  to  him.  With 
actual  notice,  we  are  not  concerned  under 
the  proof.  Fox  had  the  right  to  consult  the 
records  and  rely  on  them  throughout  the  3rear 
of  redemption.  After  the  expiration  of  the 
year  from  sale,  he  learns  that  a  redemption 
has  been  made,  with  no  notice  thereof  filed. 
He  was  not  charged  therefore  with  construc- 
tive notice  of  that  redemption.  Upon  learn- 
ing of  the  redemption  made,  and  after  the  ex- 
piration of  the  year,  but  within  60  days  from 
the  expiration  of  the  year  from  sale,  he 
learns  of  it  He  was  bound  to  know  that  no 
redemption  within  the  year  can  extend  the 
period  bey<md  60  days  after  the  year.  The 
law  charges  him  with  that  notice.  Failure  to 
file  did  not  during  the  year  and  before  the 
expiration  of  it  set  the  60-day  limitation  stat- 
ute In  motion.  He  was  granted  the  right 
through  the  failure  to  file  to  take  the  year. 
But  the  expiring  of  the  year  limit  automat- 
ically Imputed  notice  of  whether  or  not  a 
redemption  had  been  made,  and  that,  if  one 
was  effected,  the  limitation  was  in  motion 
within  which  he  must  redeem,  If  at  all.  If 
he  had  the  right  to  redeem  at  all,  upon  dis- 
covery, after  expiration  of  one  year  from 
sale,  that  a  redemption  had  extended  the 
time  beyond  the  year,  but  that  no  60-day  stat- 
ute had  been  set  in  motion  by  filing  of  notice 
of  redemption,  he  had  the  full  60  days  after 
the  year  In  which  to  redeem.  No  other  lim- 
itation can  apply.  The  two  limitations  (year 
and  60  days)  must  and  do  apply.  He  must 
be  allowed  to  redeem  within  that  60  days. 
This  is  but  giving  force  to  statutory  require- 
ments In  accordance  with  precedent  and  com- 
mon sense.  To  do  less  would  permit  an  un- 
scrupulous redemptioner,  desirous  of  sacri- 
ficing the  property  mortgaged  by  forfeiting 
the  same  to  himself,  to  suppress  the  very  no- 
tice that  the  statute  requires  to  be  filed  and 
put  a  premium  upon  his  own  lawlessness  by 
awarding  him  the  fruits  of  his  violation  of 
plain  statute.  And  this,  too,  in  a  court  of 
equity.  And  the  dissent  charges  the  major- 
ity with  Judicial  legislation,  because  equitable 
principles  are  thus  administered  In  conserva- 
tion of  the  fund,  the  mortgag(M''s  property, 
and  indirectly  applied  upon  the  mortgagor's 
debts  and  In  prevention  of  a  forfeiture  sought 
by  one  claiming  his  rights  because  of  his  own 
success  in  suppression  of  notice,  coupled  with 
his  fraudulent  act  in  demanding  payment  the 
second  time  of  a  $2,000  mortgage  once  paid. 
Title  to  this  property  was  worth  upwards  of 
$5,000.  He  would  forfeit  it  to  himself  for  $2,- 
300,  refusing  that  amount  from  Fox.  This 
language  is  used  advisedly.  It  appears,  and 
that  without  challenge  too,  In  the  dlneat,  that 
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Nelson  ha«  claimed  as  nnpeld  a  mortgage  ag- 
gregating oyer  $2,000,  ^hlcb  he  knew  was 
fully  paid  and  should  hare  been  satisfied  ot 
record.  He  was  the  agent  of  the  Advance 
Thresher  Company,  with  both  actual  and  Im- 
puted knowledge  of  the  facts  of  payment.  He 
sets  up  this  bogus  paper  claim,  and  says  In 
effect,  when  the  full  amount  of  his  debt,  with 
12  per  cent,  was  tendered  him,  as  well  as 
pleads  In  his  answer:  "If  you  will  pay  me 
this  further  amount  that  is  not  owing  me, 
you  may  redeem."  The  dissent  would  char- 
acterize Fox  as  a  speculator  with  Nelson, 
"penalized  for  relying  on  the  statements  made 
to  him  by  Pox  and  precluded  from  realizing 
anything  on  the  amount  still  due  on  the  Ad- 
vance Thresher  Company's  mortgage,"  and 
"deprived  of  a  valuable  vested  property  right 
by  one  who  has  no  standing,  either  in  a  court 
of  law  or  equity,  by  a  speculator  who  has 
failed  either  to  allege  or  prove  any  facts  en- 
titling him  to  recover" — a  seeming  exag- 
geration wholly  beside  the  proof.  His  val- 
uable right  was  a  "right"  to  a  "forfeiture"— 
a  sacrifice  of  some  one's  property  on  a  pre- 
tense. 

In  the  dissent  is  found  another  untenable 
doctrine,  not  advanced  by  respondent,  but 
bom  in  the  ingenuity  of  the  writer  of  the  dis- 
sent. It  would  apply  the  law  of  tender  gov- 
erning law  actions  to  equity  suits  and  disre- 
gard the  doctrine  of  equitable  tender.  Offer 
In  the  pleadings  to  do  equity  entitles  petlti<m- 
er  to  relief.  It  otherwise  equity  should  Inter- 
vene. 16  Cya  141.  Brown  v.  Smith,  13  N.  D. 
680, 120  N.  W.  171,  is  cited  in  the  dissent  as 
applicable.  That  was  an  action  to  recover 
possession  of  personalty.  It  was  tried  and  a 
verdict  directed,  and  on  appeal  a  new  trial 
was  ordered.  A  law  appeal  with  a  law  Judg- 
ment awarded.  The  case  before  us  is  not 
one  of  an  attempted  discharge  of  an  obliga- 
tion by  payment,  and  the  rules  relative  to 
tender  thereunder  cannot  apply.  It  is  a  dis- 
tinct branch  of  equitable  jurisprudence. 
Pomeroy  on  Bq.  Rem.  {  8.  As  stated  in  the 
dissent:  "The  tender  did  not  pay  the  debt." 
Equity  will  still  pay  Nelson  his  debt  and 
grant  Fox  his  right  to  redeem.  The  question 
Js  whether  equity  wUl  allow  subrogation  aft- 
er a  statutory  tender  for  redemption  pur- 
poses has  been  made.  Our  redemption  stat- 
utes do  not  require  that  a  redemptloner  shall 
lose  bis  equitable  rights,  unless  he  keeps  good 
his  tender  by  deposit,  as  on  discharge  of  an 
obligation.  The  equitable  right  accrues  im- 
mediately nptm  tender  made  and  may  be 
enforced.  Payment  into  court  as  a  condition 
for  granting  of  equitable  relief  may  t>e  com- 
pelled instead.  In  equity  the  money  is  deem- 
ed in  court  The  decree  will  care  for  that 
In  my  opinion  the  dissent  la  In  all  things  un- 
sound. 

CHRISTIANSON,  J.  (further  dissenting). 
Since  the  foregoing  dissent  was  prepared,  a 
concurring  opinion  has  been  written  by  Jus- 


tice GOSS  for  the  conceded  purpose  of  dis- 
cussing tiie  dissenting  opinion.  This  proce- 
dure is,  to  say  the  least,  somewhat  anoma- 
lous, as  I  believe  the  books  will  be  searched 
in  vain  for  another  instance  where  a  majori- 
ty has  found  It  necessary  to  defend  its  de- 
cision, and  I  sincerelly  hope  that  this  proce- 
dure will  not  be  deemed  a  precedent  to  be 
followed  by  this  court  in  the  future.  This 
extraordinary  proceeding  is  of  Itself  an  ad- 
mission of  the  weakness  of  the  conclusions 
reached  by  the  majority  members,  and  a  con- 
fession on  their  part  that  their  former  opin- 
ion needs  defense.  I  shall  not  attempt  to  go 
Into  any  extended  discussion  of  the  concur- 
ring opinion,  as  the  opinion  itself  is  a  suffi- 
cient refutation  of  its  contents ;  and  I  would 
not  enter  into  any  discussion  thereof  what- 
ever, were  it  not  for  the  fact  that  some  new 
and  novel  propositions  are  asserted  therein. 

The  concurring  opinion  expresses  its  ap- 
proval of  the  case  of  McDonald  v.  Beatty, 
cited  in  the  dissenting  opinion,  and  dis- 
claims any  intention  to  overrule  the  holding 
In  that  case.  It  is  inconceivable  how  this 
can  be  seriously  asserted.  The  principle  an- 
nounced in  McDonald  v.  Beatty  was  that  a 
Junior  or  subsequent  redemptloner  could  in 
no  manner  question  the  regularity  of  a  re- 
demption, but  that  the  only  person  who  could 
successfully  question  the  regularity  thereof 
was  the  holder  of  the  certificate  of  purchase. 
The  doctrine  promulgated  by  the  majority  in 
this  case  is  directly  to  the  contrary ;  still  it 
is  asserted  by  Justice  GOSS  that  McDonald 
V.  Beatty  is  not  departed  from. 

The  discussion  in  the  concurring  opinion 
of  the  present  laws  In  this  state  regarding 
redemptions,  and  the  so-called  statute  of 
limitations  formerly  existing  in  this  state, 
Identical  with  that  construed  by  the  Supreme 
Court  of  South  Dakota  in  the  case  of  Spack- 
man  v.  Gross,  Indicates  not  only  a  failure  to 
conedder  the  difference  existing  between 
the  statutes  in  question,  but  also  a  failure 
to  distinguish  between  the  different  princi- 
ples involved  In  the  two  cases.  Under  the 
law  construed  In  Spackman  v.  Gross,  the 
rights  of  two  classes  were  involved:  First, 
those  of  the  holder  of  the  certificate; 
and,  second,  those  of  subsequent  redemp- 
tloners,  because,  in  the  absence  of  a  re- 
demption, any  person  (entitled  to  do  so)  might 
redeem  within  one  year  from  the  date  of 
sale,  but  a  redemption  reduced  the  period  in 
which  a  subsequent  redemptloner  might  re- 
deem to  60  days  after  such  former  redemp- 
tion was  made.  Therefore  a  redemption 
made  during  the  year  of  redemption  would 
Umit  and  restrict  the  rights  of  other  redemp- 
tloners.  Under  the  laws  now  existing  in 
this  state,  a  redemption  can  in  no  manner 
adversely  affect  the  rights  of  a  subsequent 
redemptloner.  Under  no  circumstances  is  the 
period  of  redemption  limited  or  restricted  by 
such  redemption ;  and  under  certain  circum- 
stances the  period  may  be  extended;  hence, 
a  radically  different  condition  exists.    There 
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was  a  reason  tor  holding,  as  was  done  by 
the  South  Dakota  court,  that,  where  a  party 
Insists  upon  invoking  a  short-time  statute  of 
limitations  and  deprlring  another  of  a  right 
which  he  otherwise  would  have  had,  then 
the  party  seeking  to  invoke  the  statute  must 
show  a  strict  compliance  with  the  terms 
thereof ;  but  under  the  present  laws  of  this 
state  that  condition  does  not  exist,  and  can- 
not exist,  as  the  rights  of  a  subaeQuent  re- 
demptloner  cannot  possibly  be  limited  or  re- 
stricted by  a  former  redemption ;  hence  it  Is 
perfectly  logical  to  hold,  as  was  done  by  this 
court  in  McDonald  v.  Beatty,  that  a  subse- 
quent redemptioner  is  not  concerned  in  and 
cannot  question  the  regularity  of  a  former 
redemption,  and  that  the  only  persons  con- 
cerned are  the  redemptioner  and  the  holder 
of  the  certificate  of  purchase.  In  the  case 
of  Spackman  r.  Gross,  Johnson's  right  to  re- 
deem stiia  existed,  unless  It  had  been  termi- 
nated by  the  prior  redemption  made  By  Spack- 
man. In  the  present  case  exactly  the  con- 
trary condition  exists.  Fox  concededly  has 
no  right  to  redeem,  unless  he  predicates  such 
right  on  the  redemption  formerly  made  by 
Nelson.  The  contentions  of  the  two  parties 
are  diametrically  opposite. 

The  concurring  opinion  in  discussing  the 
question  of  estoppel  presents  this  remarkable 
proposition: 

"Can  a  redemptioner  be  estopped  from  exer- 
cising bis  right  of  redemption  forsooth,  because 
not  a  lawyer,  he  made  a  misstatement  concern- 
ing the  tenure  of  bis  holding,  tlie  legal  effect  of 
what  in  law  constituted  his  mortgage?" 

The  very  assertion  that  Fox  the  president 
of  a  national  bank,  did  not  luow  the  dif- 
ference between  a  case  where  he  had  actual 
ownership  of  land,  and  others  where  he  held 
it  as  security  for  payment  of  debts  due  him 
or  his  bank,  is  so  absurd  that  it  requires  no 
answer.  It  is  also  asserted  that  Nelson  suf- 
fered no  injury.  This  Is  equally  untenable. 
It  should  be  remembered  that  Nelson  owned 
all  the  Incumbrances  against  the  land,  and 
that,  if  Fox  held  as  owner,  then  it  was  not 
necessary  for  Nelson  to  file  any  affidavit  of 
the  various  liens  he  held,  as  a  redemption 
by  Fox  as  owner  would  merely  constitute 
payment  of  the  foreclosure  certificate.  The 
trial  court  found  that  the  Advance  Thresher 
Company's  mortgage  had  not  been  paid,  and 
I  am  satisfied  that  this  finding  Is  entirely 
sustained  by  the  evidence,  although  the  tes- 
timony on  this  feature  of  the  case  is  in  such 
condition  that  it  is  impossible  for  any  one 
to  determine  the  exact  amount  remaining  un- 
paid, but  Nelson  contends  that  the  amount 
is  somewhere  about  $1,100.  This  amount 
Nelson  Is  precluded  from  recovering.  The 
trial  court  found  it  unnecessary  to  deter- 
mine the  amount  due  on  this  mortgage,  as 
it  held  that  Fox  was  not  entitled  to  redeem. 
If  the  majority  desired  to  do  equity,  they 
should  at  least  return  the  case  to  the  dis- 
trict court  and  permit  the  amount  due  on 
this  mortgage  to  be  determined,  and  compel 


Fox  to  pay  this  as  a  part  of  his  redemption. 
The  concurring  opinion  says  that  this  prop- 
erty was  worth  upwards  of  $5,000.  There  Is 
absolutely  no  testimony  as  to  the  value  of 
the  property  in  the  record;  hence  this  is  a 
mere  conjecture  on  the  part  of  the  writer  of 
the  concurring  opinion,  and  not  based  upon 
any  evidence  in  the  case. 

The  concurring  opinion  also  tatimates  that 
an  unscrupulous  redemptioner  might  sup- 
press the  notice  of  redemption,  and  inten- 
tionaUy  withhold  it  from  record.  How  could 
it  possibly  injure  a  subsequent  redemptioner? 
Such  redemptioner  would  have  at  least  as 
long  a  time  In  which  to  redeem  ag  though 
the  former  redemption  had 'not  been  made. 
And  the  law  has  prescribed  exactly  what  he 
must  pay  to  effect  a  redemption,  and  has  des- 
ignated the  sheriff  of  the  county  as  the  agent 
for  the  person  entitled  to  receive  the  redemin 
tlon  money.  This  argument  in  the  concur- 
ring opinion  is  so  fallacious  that  a  mere 
statement  of  the  proposition  demonstrates  its 
unsoundness.  And  in  this  case  it  Is  undis- 
puted that  Fox  had  actual  notice  of  the  re- 
demption made  by  Nelson. 

The  concurring  opinion  speaks  of  an  "un- 
scrupulous redemptioner,"  and  a  "forfeiture," 
and  refers  to  other  matters  which  can  have 
no  application  In  this  case.  The  only  rights 
forfeited  in  this  case  are  those  of  Nelson. 
Under  the  holding  of  the  majority,  Fox  is 
given  an  opportunity  to  -redeem.  If  he  sees 
fit  to  do  so ;  but.  If  for  some  reason  he  does 
not  care  to  redeem,  there  is  no  way  whereby 
the  defendant  can  compel  him  to  do  sa 
Plaintiff  has  not  placed  one  cent  where  de- 
fendant can  get  it  The  decree  is  one-sided. 
The  option  Is  given  to  the  plaintiff.  Not  only 
Is  this  true,  but  Fox  Is  also  relieved  from  the 
payment  of  Interest  It  is  conceded  that  he 
has  never  deposited  the  money  in  a  bank  for 
the  use  of  the  plaintiff,  nor  paid  the  same 
into  court,  and  yet  the  majority  says,  not 
only  that  plalntUf  shall  be  permitted  to  re- 
deem, but  that,  although  he  has  had  the 
use  and  benefit  of  the  money  at  all  times, 
still  plaintiff  shall  not  be  required  to  pay  In- 
terest It  should  be  rememl>ered  that,  under 
the  theory  of  the  plaintiff,  the  amount  re- 
quired to  redeem  in  this  case  was  not  uncer- 
tain, but  consisted  of  a  definite  and  fixed 
amount,  which  he  claims  to  have  tendered; 
hence,  even  under  the  common-law  require- 
ment referred  to  in  Brown  v.  Smith  et  al., 
supra,  and  contended  for  by  Justice  GOSS 
in  his  concurring  opinion,  plaintiff  should  be 
required  to  pay  Interest  Shank  v.  GrofT  et 
al.,  45  W.  Va.  543,  32  S.  B.  248 ;  Shields  v. 
Lozear,  22  N.  J.  Eq.  447;  Daughdrill  v. 
Sweeney,  41  Ala.  310;  Clark  et  al.  v.  Neo- 
mann  et  al.,  56  Neb.  374,  76  N.  W.  892. 

The  concurring  opinion  also  criticiees  the 
citation  of  Brown  v.  Smith,  13  N.  D.  580,  120 
N.  W.  171,  in  the  dissenting  c^inlon,  and 
says  that  that  case  was  an  action  at  law.  It 
will  be  observed,  however,  that  the  holding 
in  that  caae  Is  based  solely  npon  a  constmo> 
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Hon  of  the  stattites  of  ttali  state  relative  to 
the  suffldenc;  of  a  tender  to  effect  a  re- 
demption tTom  a  chattel  foreclosare  sale. 
Will  it  be  contended  that  a  statute  means  one 
thing  tn  an  action  at  law  and  another  In  an 
equitable  action?  A  court  of  equity  Is  not 
superior  to  law,  but  is  a  creature  of  the  law, 
and  just  as  much  subject  to  and  bound  by 
the  laws  of  this  state  as  a  court  of  law. 
One  of  the  maxims  of  equity  is  that  "equity 
follows  the  law." 

I  am  compelled  to  adhere  to  the  views  ex- 
pressed in  my  former  dissent,  as  well  as 
those  expressed  above,  in  all  of  which  Chief 
Justice  FISK  fully  concurs. 


WILUAMS  T.   BBNEKB. 

(Supreme  Ckmrt  of  North  Dakota.     May  25, 
1»15.) 

(Syttahut  (y  th«  Court.) 

1.  Tbiai,  €=>251—lNSTBrucnoN8— Action  fob 

PBICB  —  COUNTEBCLAIH— BkEACH    OF    WAB- 
KANTT. 

Instructions  examined,  and  held  proper. 
Where  the  warranty  proven  is  wider  than  tiiat 
pleaded  in  the  counterclaim  the  pleadings  gov- 
ern the  scope  of  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ft  587-595;    Dec.  Dig.  «s>251.] 

2.  BiiXB  AND  Notes  «=>523— Witnesses  ®=> 
268  —  Cboss-Bxaminaiion  —  Ownebsuep  — 
Pboof. 

Errors  assigned  on  the  admission  of  evi- 
dence are  held  not  well  taken. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1822-1825;  Dec.  Dig.  «=> 
523;  Witnesses,  Cent.  Dig.  U  831-048,  959; 
Dec  Dig.  <S=»2(38.] 

Appeal  from  District  Court,  Dunn  County; 
Crawford,  Judge. 

Action  by  Comielius  Williame  against  J.  P. 
Beneke.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    AiSrmed. 

T.  P.  Murtha,  of  Dickinson,  for  appellant 
Casey  &  Burgeson  of  Dickinson,  for  respond- 
ent. 

GOSS,  J.  This  appeal  is  from  a  recovery 
on  a  note  given  for  the  purchase  price  of 
three  disc  drills.  The  defense  was  a  general 
denial,  coupled  with  a  counterclaim  for  dam- 
ages, based  upon  breach  of  warranty.  If 
the  instructions  are  erroneous  reversal  must 
follow;  hence  errors  predicated  on  Instruo- 
tlMis  will  be  first  considered. 

[1]  Appellant  contends  that  the  Instruc- 
tions are  narrower  than  the  breach  of  war- 
ranty pleaded.    The  warranty  set  forth  is: 

"That  at  the  time  of  said  sale  the  said  sell- 
ers warranted  to  this  defendant  that  said  disc 
drills  were  suitable  and  adapted  for  and  would 
do  the  work,  to  wit,  the  seeding  of  small  grains 
upon  all  kinds  of  land,  and  that  by  and  through 
said  warranties  the  defendant  was  induced  to 
purchase  and  give  his  note  for  said  machines; 
tliat  he  purchased  said  machines  for  the  pur- 
pose of  seeding  land  in  Dunn  county,  and  this 
the  sellers  well  knew,  and  warranted  that  said 
drills  would  perform  the  services  for  which 
defendant  purchased  them." 


The  breach  of  warranty  alleged  is: 
"That  defendant  immediately  tried  out  said 
drills  in  the  seeding  of  small  grains,  but  that 
said  drills  did  not  work ;  that  defendant  immedi- 
ately and  in  good  faith  gave  said  drills  a  thor- 
ough trial  for  the  purpose  for  which  they  were 
purchased  and  in  and  about  the  service  that 
they  were  warranted  to  perform,  to  wit,  the 
seeding  of  small  grain,  out  that  said  drills 
did  not  do  such  work ;  that  is,  they  did  not 
seed  small  grain ;  that  this  defendant  immedi- 
ately notified  the  sellers,  and  that  they  have 
failed  to  remedy  the  defects  in  said  machines  or 
make  them  work." 

The  warranty,  tlie  breach  thereof  as  plead- 
ed, and  the  proof  of  both  warranty  and  its 
breach  must  be  considered  with  the  instruc- 
tions, as  the  trial  court  could  not  instruct  be- 
yond the  scope  of  the  proof,  even  though 
within  the  pleadings,  nor,  on  the  contrary, 
could  the  proof  of  warranty  or  its  breach 
supplement  or  extend  the  particular  war- 
ranty and  the  breach  thereof  as  pleaded. 

Defendant's  agent,  who  purchased  the 
drills  for  him  testifies:  "He  [seller]  stated 
that  he  would  warrant  the  drills  to  seed 
wheat  or  any  kind  of  grain,"  other  than  flax. 
And  again,  "He  agreed  they  would  seed  as 
good  as  any  horse  drill  made."  Defendant 
then  offered  proof  that  they  were  not  as  good 
for  his  purposes  as  horse  drills;  were  less 
flexible ;  much  heavier ;  would  clog ;  and 
that  after  using  them  in  seeding  some  40 
acres  he  discarded  them.  It  appears,  however, 
that  the  machines  were  purchased  for  use 
only  with  an  engine,  and  that  defendant  knew 
they  were  too  heavy  to  be  used  in  any  other 
way.  The  testimony  is  in  conflict  as  to  any 
notification  of  breach  of  warranty,  although, 
defendant  claims  such  a  notice  was  given. 
Concededly  no  rescission  was  attempted  or 
any  redelivery  of  the  drills  made  or  offered. 
The  note  matured.  Again  the  testimony  is 
In  conflict  as  to  whether  defendant  waived 
any  breach  of  warranty  by  his  offers  of  setr 
tiement  by  his  obtaining  extensions  of  time 
for  payment.  But  ae  defendant  was  entitled 
to  have  the  Jury  consider  his  defense  from 
its  widest  possible  standpoint  as  pleaded, 
everything  wiU  be  disregarded  except  the 
scope  of  warranty  alleged  and  proven  and  In- 
structions thereon.  The  written  instructions 
read: 

"The  second  consideration  is  to  determine 
whether  or  not  the  seller  warranted  the  disc 
drills  to  seed  small  grain.  If  you  find  from 
the  evidence  that  no  such  warranty  was  made, 
you  need  go  no  further,  and  will  find  your  ver- 
dict in  favor  of  the  plaintiff. 

"The  burden  is  upon  the  defendant  to  estab- 
lish the  fact  of  a  warranty  by  a  fair  preponder> 
ance  of  the  evidence.  *  *  *  If  you  believe 
from  the  evidence  that  the  sellers  warranted 
said  machines  to  seed  small  grain,  then  it  will 
be  necessary  for  yon  to  go  one  step  further 
and  determine  whether  or  not  such  machinery 
would,  if  handled  properly,  seed  small  grain. 
To  entitle  the  defendant  to  anything  under  the 
counterclaim  he  must  establish  by  a  fair  pre- 
ponderance of  the  evidence  that  the  machinery 
was  handled  in  a  careful  and  skillful  manner, 
suitable  to  handling  such  machinery  by  a  per- 
son capable  of  handling  the  same.     The  mere 
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fact  tbat  it  failed  to  do  the  work  warranted  i 
when  not  bandied  skillfully  is  not  BuflScient 
to  find  in  favor  of  the  defendant  The  Jury 
must  find  that  after  a  careful  and  considerate 
handling  in  a  reasonable  and  careful  manner 
it  failed  to  do  the  work  guaranteed  before  such 
fact  should  be  held  a  breach  of  the  warranty. 
If  you  believe  from  the  evidence  that  the  ma- 
chinery would  seed  small  ^rain,  then  it  com- 
plies with  the  warranty  as  set  forth  in  the  coun- 
tc-rrlaim. 

"The  mere  fact  that  the  discs  were  dogged  and 
failed  to  act  properly  cannot  be  held  a  breach 
of  the  warranty.  The  only  warranty  alleged 
in  the  answer  is  that  it  would  seed  small  gi'ain, 
and  if  it  complies  with  that  particular  condi- 
tion of  the  warranty,  it  fulfills  all  the  condi- 
tions as  set  forth  in  the  amended  answer,  and 
the  fact  that  the  discs  may  have  clogged  should 
not  be  considered  by  you  or  taken  as  a  breach 
of  the  warranty  in  this  case. 

"If  you  find  by  a  fair  preponderance  of  the 
evidence  that  the  sellers  warranted  the  drill 
to  seed  small  grain,  and  you  further  find  by 
a  fair  preponderance  of  the  evidence  that  after 
careful  and  skillful  handling  of  said  madiin- 
ery  it  failed  to  seed  small  grain,  then  it  will 
he  necessary  for  you  to  determine  the  damage 
resulting  to  the  defendant.  In  the  pleadings 
in  this  case  there  is  no  warranty  that  it  would 
seed  small  grain  in  as  successful  a  manner  as 
would  horse-drawn  machinery,  but  the  warran- 
ty as  set  forth  in  the  amended  answer  merely 
warrants  tbat  it  would  seed  small  grain,  and  if 
yoB  believe  from  the  evidence  that  it  would 
seed  small  grain,  even  though  you  believe  there 
was  a  warranty,  then  It  complies  with  all  of 
the  conditions  of  the  warranty;  but  if  you 
find  from  the  evidence  that  there  was  a  war- 
ranty that  it  would  seed  small  grain,  and  after 
a  careful  and  prudent  trial  of  said  machinery 
it  failed  to  seed  small  grain,  then  it  will  be 
necessary  to  go  one  step  further  and  determine 
tile  damages. 

Defendant  made  no  request  for  more  par- 
ticular instructions.  Those  given  are  within 
the  scope  of  tlie  warranty  and  breach  there- 
of set  forth  in  the  counterclaim.  Defendant's 
proof  is  of  a  warranty  wider  than  the  one  he 
liad  pleaded,  and  entirely  beyond  the  breach 
alleged  in  bis  pleading.  The  court  properly 
eliminated  the  question  of  whether  the  ma- 
chinery would  do  as  good  work  as  horse- 
drawn  drills.  No  such  warranty  is  pleaded, 
nor  is  any  breach  of  such  a  warranty  as- 
signed in  the  pleading ;  and  to  have  instruct- 
ed otherwise,  even  though  within  the  scope 
of  the  proof,  would  have  been  prejudicial  er- 
ror against  plaintiff.  There  Is  ample  founda- 
tion for  the  instruction  upon  the  necessity 
for  skillful  handling  of  this  machinery,  as 
tiiat  is  Indirectly  an  issue,  the  plaintiff's 
proof  disclosing  that  others  used  this  drill 
successfully,  one  witness  testifying  to  liav- 
Ing  seeded  1,300  acres  one  year  and  2,000 
acres  the  next  with  the  same  kind  of  ma- 
chine, and  that^  too,  since  these  machines 
were  sold  to  defendant;  and  there  is  testi- 
mony tending  to  show  the  reasons  why  they 
would  clog  to  be  caused  by  Improper  adjust- 
ment or  too  wet  ground.  This  matter  was 
for  the  Jury  to  determine  under  proper  in- 
structions. We  assume  the  Jury  have  found 
a  breach  of  warranty  from  the  small  verdict. 
Under  the  instructions  Is  fixed  the  value  of 


the  madiinee  as  the  amount  of  tlie  verdict 
[2]  The  defendant  assigns  error  in  the  re- 
ception in  evidence  of  the  note  sued  upon. 
The  objection  was: 

"That  it  appears  on  the  back  of  the  note  that 
the  same  belongs  to  the  P.  &  O.  Plow  Company, 
and  we  particularly  urge  upon  the  court  the 
fact  that  there  is  no  foundation  laid  nor  show- 
ing that  the  defendant  signed  the  note." 

Defendant  evidently  overlooks  a  paragraidi 
of  his  answer  wherein  he  admits: 

"That  defendant  agreed  to  pay  plaintiff  there- 
for the  sum  of  ^25,  and  as  evidence  of  such 
indebtedness  the  defendant  made,  executed,  and 
delivered  to  said  copartnership  the  promissory 
note  described  in  the  complaint" 

Afl  to  the  ownership  plaintiff  produced  the 
note  on  trial,  and  testifies  that,  although  It 
had  been  indorsed  as  collateral  security,  the 
debt  secured  liad  t>een  paid  l)efore  tills  suit 
was  begun,  and  that  the  note  bad  never  left 
the  possession  of  the  payees.  This  proves 
ownership  In  plaintiff.  Kerr  v.  Anderson,  16 
N.  D.  36,  111  N.  W.  614 ;  Farmers'  Bank  v. 
Riedlinger,  27  N.  D.  818,  146  N.  W.  556.  And 
this  disposes  of  two  other  assignments  nrged 
to  objections  sustained  to  further  cross-exam- 
ination as  to  ownership.  Such  prior  indorse- 
ment became  Immaterial  und^r  the  test!* 
mony. 

The  Judgment  is  accordingly  affirmed. 


SANFORD  ▼.  SAI4F0BD  et  aL 

(Supreme  Court  of   North  Dakota.     May  12, 

1915.     On   Petition   for   Rehearing, 

June  23, 1915.) 

(ByUoiut  by  the  Court.) 
Tettbts  ^=>89— Existenck  —  Sufficienct  of 

KVIOENCB    —    OWNBBSHIP    OF    PbOPEBTT    — 

BiOHTs  or  Heirs. 

Action  to  quiet  title  to  real  property  and 
to  partition  same  among  certain  heirs  at  law  of 
one  H.,  deceased.  Appellant,  who  is  one  of  such 
heirs,  asserts  exclusive  ownership  in  one  of  the 
quarters  involved,  and  the  sole  controversy  re- 
lates to  the  title  to  such  quarter.  Upon  a  trial 
de  novo  in  the  Supreme  Court,  it  is  held.  In  ac- 
cordance with  the  findings  and  conclusions  of 
the  trial  court  that  such  land  belongs  to  the 
heirs,  and  that  any  title  acquired  by  appellant 
thereto  is  held  by  him  in  trust  for  such  heirs. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  a  134-137;    Dec.  Dig.  <5=»89.] 

Appeal  from  District  Court,  Dickey  Coun- 
ty;   Frank  AUen,  Judge. 

Action  by  W.  G.  Sauford  against  Edward 
H.  Sanford  and  others.  From  Judgment  for 
plaintiff,  the  defendant  named  appeals.  Af- 
firmed, and  rehearing  denied. 

Watson  &  Young  and  E.  T.  Conmy,  all  of 
Fargo,  and  Webb  4  Brouillard,  of  EUendale, 
for  appellant  E.  E.  Cassis,  of  EUendale 
(U.  N.  Williamson,  of  Aberdeen,  S.  D.,  of 
counsel),  for  respondent 

FISK,  C.  J.  This  litigation  arose  !n  the 
district  court  of  Dickey  county  and  Is  a 
suit  to  quiet  title  to  four  tracts  of  land,  and 
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to  partition  the  aaue  between  the  foar  b^rs 
of  one  E.  Sanford,  deceased.  But  one  quar- 
ter, to  wit,  the  nortbweat  quarter  of  section 
7,  township  131,  range  63,  la  Involved  on 
this  appeal;  It  being  conceded  that  the  other 
three  tracts  belong'to  the  four  heirs  who  are 
parties  to  this  action.  Plaintiff  contends 
that  the  tract  in  dispute  belonged  to  Edward 
Sanford,  deceased,  at  the  time  of  his  death, 
and  that,  such  decedent  having  died  Intes- 
tate, the  same  now  belongs  to  his  heirs.  The 
defendant  B.  H.  Sanford  contends,  on  the 
contrary,  that  he  Is  the  owner  of  this  tract, 
and  the  sole  question  In  controversy  Is  as 
to  which  of  these  contentions  Is  correct 
Plaintiff  had  judgment  In  the  court  below, 
and  defendant  E.  H.  Sanford  has  appealed 
therefrom,  and  demands  a  trial  de  novo  in 
this  court 

A  more  detailed  statement  of  the  facts  is 
deemed  advisable.  Edward  Sanford,  who 
died  Intestate  In  March,  1900,  was  the  hus- 
band of  Mary  S.  Sanford  (who  departed  this 
life  In  June,  1905),  and  the  father  of  the 
plaintiff,  W.  G.  Sanford,  and  of  the  defend- 
ants Ella  R.  Sanford,  Frank  Sanford,  and 
Edward  H.  Sanford  (the  appellant).  He  left 
a  large  estate,  consisting  of  about  120  quar- 
ter sections  of  land  lying  In  the  states  of 
South  Dakota,  Nebraska,  Iowa,  and  three  or 
four  quarters  In  North  Dakota,  and  other 
property.  In  lieu  of  a  will  he  left  the  dis- 
tribution of  his  property  to  the  probate 
court  to  6e  distrlbuTed  according  to  the  law 
of  descent  After  his  death  the  heirs  dis- 
covered among  his  papers  a  written  docu- 
ment de^gnated  as  Exhibit  9,  which  reads 
as  follows: 

"This  ia  to  show  that  all  thlnn  pertaining 
to  my  home  property  consisting  oi  house,  lots, 
bam,  ontbuilaiogs,  and  all  In  the  house  and 
buildings,  pictures,  books,  furniture,  clothes, 
provisions,  bones,  carriages,  cow,  and  every  ar- 
ticle in  said  building  or  on  said  premises,  be- 
long to  my  wife,  l&ry  S.  Sanford,  also  loan 
3416  belongs  to  my  daughter  Ella,  also  S417 
belongs  to  my  son  W.  G.,  also  loan  8391  be- 
fenas  to  my  son  Frank. 

"lliis  was  thus  done  to  make  them  equal  to 
what  I  have  riven  to  my  son  E.  H. — ^who  has 
received  schooling  in  Europe — in  Dakota,  and 
$2,400  I  recently  paid  for  him  in  Hogue  es- 
tate, much  more  than  any  other  child,  includ- 
ing the  above  loan. 

"I  have  left  no  win ;  the  court  will  distribute 
eqniUbly.  [Signed]       E.   Sanford." 

The  heirs  gave  full  effect  to  the  Intention 
ot  the  decedent  as  thus  expressed  by  turn- 
ing over  to  the  heirs  mentioned  the  items  of 
property  thus  enumerated.  The  widow,  Mary 
S.  Sanford,  left  a  will  devising  and  bequeath- 
ing her  entire  estate  to  the  four  children. 

The  plaintiff,  W.  G.  Sanford,  brought  this 
action,  as  before  stated,  to  partition  the  four 
tracts  in  Dickey  county  among  the  four 
heirs.  The  defendants  Baker,  Pettingill, 
and  TbompeoB  were  Joined  as  defendants  for 
the  pnrpose  of  clearing  the  record  titla 
Tbeae  defendants  make  no  dalm  in  this  ac- 
tion. 

The  appdlant^  O.  H.  San;ford,  answered  sep- 


arately, admitting  that  the  three  othor  heirs 
are  equal  owners  with  him  in  three  of  the 
tracts,  but  that  as  to  the  quarter  above  de- 
scribed he  denied  that  they  possessed  any 
Interest  therein,  and  by  way  of  counterclaim 
he  alleges  that  he  is  the  owner  in  fee  under 
a  conveyance  from  one  IJevi  Wolfersberger  of 
date  December  2,  1885,  and  he  asks  that  the 
title  to  said  tract  be  quieted  in  him. 

Defendants  Frank  and  Ella  R.  Sanford 
answered  Jointly,  denying  that  their  code- 
fendant  E.  H.  Sanford  was  the  owner  of  said 
tract  and  alleging  that  the  same  belonged 
to  the  estate  of  their  father,  and,  further, 
that  any  title  acquired  by  E.  E.  Sanford  was 
in  trust  for  his  father,  E.  Sanford,  the  de- 
ceased, and  they  pray  that  Judgment  be  en- 
tered as  prayed  for  in  the  complaint 

The  proof  shows  that  E.  Sanford,  the  de- 
ceased, earlier  In  his  career,  was  a  practicing 
attorney,  and  that  from  1892  until  the  time 
of  his  death  in  1900  he  was  engaged  princi- 
pally in  negotiating  mortgage  loans.  His 
residence  and  place  of  business  were  at  Mor- 
ris, 111.  He  was  assisted  in  his  business  at 
various  times  by  different  members  of  his 
family,  and  he  also  had  outside  clerical  as- 
Bistanc&  Up  to  1884  be  transacted  a  mort- 
gage loan  business  with  a  man  by  the  name 
of  Holmes,  who  was  located  in  Aberdeen, 
Dak.,  under  the  firm  name  of  Sanford  & 
Holmes.  In  1883  or  1884  the  appellant  E. 
H.  Sanford,  who  was  the  eldest  son,  estab- 
lished himself,  or  was  established  by  his 
father,  in  Aberdeen,  where  be  engaged  In 
the  mortgage  loan  bosiness  in  conjunction 
with  his  father.  He  solicited  the  loans  and 
forwarded  the  loan  papers  to  his  father  In  Ill- 
inois, who  negotiated  the  same,  and  the  prof- 
its or  oommisslons  arising  therefrom  were  di- 
vided equally  between  the  father  and  the  son. 
Among  the  loans  thus  negotiated  was  one  for 
a  man  by  the  name  of  Wolfersberger,  which 
loan  was  negotiated  by  the  father  to  one 
William  Hogue.  After  such  loan  was  made 
Wolfersberger  left  the  country  and  defaulted 
in  the  payment  of  such  loan,  as  well  as  on 
the  taxes  npon  the  property  which  is  the 
tract  here  in  dispute.  The  father,  E.  San- 
ford, thereafter  paid  and  took  up  the  loan 
from  Hogue,  and  forwarded  the  papers  to' 
his  son,  the  appellant  In  Aberdeen,  for  fore- 
closure. Later  the  son  procured  from  Wol- 
fersberger a  warranty  deed  of  the  premises 
running  to  "C.  H.  Sanford,"  but  which  we 
shall  assume,  for  the  purposes  of  this  case, 
was  an  error,  and  that  it  was  the  intention 
that  such  deed  should  run  to  the  appellant 

It  appears  that  appellant  in  the  course  of 
his  business,  conceived  the  idea  of  purchas- 
ing some  of  these  quarters  as  an  investment 
on  his  own  account,  and  to  this  end  he  bor- 
rowed from  one  Isaac  Hogue  certain  moneys 
with  which  to  make  such  purchases,  and  the 
proof  shows  that  he  executed  and  delivered 
four  promissory  notes  of  $800  each,  secured 
by  mortgages  upon  as  many  quarter  sectlona 
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of  land  In  Brown  connty,  S.  D.  Appellant's 
father  procured  these  loans  for  bis  son,  and 
the  proceeds  thereof  were  left  In  bis  custody, 
to  be  paid  out  aa  appeUant  needed  it,  and 
the  latter  testified  that  but  $2,800  thereof 
was  accounted  for  by  bis  father  to  him.  It 
Is  also  undisputed  that  of  this  sum  appel- 
lant's father  paid  and  satisfied  three  of  sacb 
notes  and  mortgages,  amounting  to  $2,400, 
which  Is  the  sum  mentioned  In  EiXhlbit  9  as 
having  been  advanced  to  the  appellant.  Xlie 
proof  is  not  entirely  clear  as  to  the  state  of 
the  account  between  the  appellant  and  his 
father  at  the  time  of  the  latter's  demise,  but 
appellant  testifies  that  he  thinks  such  ac- 
counts would  about  balance.    He  says: 

"I  owed  my  father  money  at  that  time  and 
he  owed  me  money.  I  do  not  know  what  the 
result  of  an  accounting  would  have  been  be- 
tween us;  whether  there  would  be  a  balance 
in  my  favor  or  a  balance  In  bis  favor.  One 
would  be  about  equal  to  the  other." 

It  Is  appellant's  contention  that  he  pur- 
chased and  paid  for  the  tract  in  controversy 
out  of  bis  own  funds,  procured  from  the 
moneys  borrowed  from  Isaac  Hogue,  but  of 
this  the  evidence  Is  not  at  all  satisfactory, 
and  the  learned  trial  court,  who  had  an  op- 
portunity of  seeing  and  hearing  the  witness- 
es testify,  made  findings  of  fact  adverse  to 
appellant's  contention,  and  such  findings  have 
strong  support  in  the  record.  The  proof  Is 
quite  clear  and  satisfactory  that  appellant's 
father  paid  to  the  estate  of  WilUam  Hogue, 
who  held  the  Wolfersberger  loan,  the  sum 
of  $463  In  satisfaction  thereof  and  It  no- 
where appears  that  this  money  was  furnish- 
ed by  appellant.  Indeed,  the  correspondence 
between  appellant  and  his  father  which  is 
contained  In  the  record  quite  strongly  nega- 
tives this  fact,  and  tends  to  show  that  In 
procuring  the  deed  from  Wolfersberger  the 
appellant  was  acting  for  his  father  or  for 
the  William  Hogue  estate.  If  appellant's 
contention  Is  correct,  it  Is  strange  that  noth- 
ing Is  disclosed  in  the  correspondence  be- 
tween himself  and  his  father  or  In  bis  fa- 
ther's books  of  account  corroborating  him. 
The  gist  of  such  correspondence  with  refer- 
ence to  the  Wolfersberger  loan  is  as  follows : 

In  a  letter  from  appellant  to  his  father 
be  writes: 

"Wolfersberger  is  in  Pennsylvania,  and  two 
or  three  weeks  ago  I  heard  from  him  to  the  ef- 
fect that  he  would  execute  a  deed  to  the  place, 
if  I  would  assure  bim  that  there  would  be  no 
extra  costs  or  expenses  on  him  for  so  doing. 
I  expect  every  day  to  receive  the  deed  from 
him.  If  it  don't  come  within  a  short  time,  I 
shall  foreclose;  but  I  much  prefer  a  deed  which 
cuts  off  equity  of  redemption  and  which  fur- 
thermore saves  tiie  expense  of  advertising  and 
sheriff's  fees." 

I  Appellant  received  a  letter  from  his  father 
as  follows: 

"Dear  Son:  Yours  of  the  8d  inst.  is  re- 
ceived conceminK  the  above  loan.  I  bad  sup- 
posed that  this  was  already  in  process.  "They 
were  in  Saturday  asking  about  it — of  course, 
if  you  can  avoid  the  expense  of  ad.  and  sher- 
iff's fees  better  do  so." 


Appellant  again  wrote  hUi  father: 
"As  I   have  a  warranty  deed  from  Wolfers- 
berger for  his  claim,  it  is  therefore  unnecessary 
to  foreclose  on  this." 

And  again: 

"Dear  Father:  Replying  to  yonrs  of  Febru- 
ary 2d  asking  what  further  had  been  done  in 
above  loan.  After  you  sent  me  the  papers  for 
foreclosure,  I  got  a  warranty  deed  from  Wolf- 
ersberger by  paying  him  about  $5.00  in  cash." 

It  it  was  appellant's  money  that  was  used 
in  satisfying  the  Wolfersberger  loan  to  the 
William  Hogue  estate,  as  he  would  have  us 
believe^  It  is  somewhat  strange  that  such 
loan  papers  were  not  delivered  to  bim.  The 
undisputed  proof  shows  that  they  were  found 
in  the  safe  of  his  father  after  the  latter's 
death,  and  plaintiff  testified  that  he  thinks 
appellant  was  present  when  they  were  thus 
found,  and  that  appellant  made  no  claim  to 
that  land  or  to  tiiose  papers  at  that  time. 
The  plaintiff,  as  well  as  his  sister  and  brother 
Frank,  all  testify  that  appellant  never  made 
claim  to  this  tract  of  land  until  after  the 
commencement  of  this  action.  Moreover,  the 
testimony  discloses  that  ai^>ellant  assisted 
bis  brother  and  sister  In  making  a  list  of  the 
lands  of  their  father  after  his  death,  and 
that  the  tract  in  controversy  was  Included  In 
such  list,  and  that  appellant  made  no  dalm 
as  owner  thereof.  The  proof  also  discloses 
that  the  father,  for  many  years  prior  to  his 
death,  paid  the  taxes  on  this  quarter  and 
that  after  his  death  the  heirs  or  the  admin- 
istrator of  the  estate  paid  such  taxes  for 
many  years.  It  is  also  a  significant  fact 
that  appellant  attempted,  through  a  friend  of 
his  in  Chicago,  to  procure  a  tax  deed  of  the 
quarter  In  dispute.  This  Is  Inconsistent  with 
his  claim  of  ownership  through  the  Wolfers- 
berger deed.  Appellant  testified,  first,  that 
such  friend,  one  W.  O.  Thompson,  purchased 
that  land  at  a  tax  sale  for  himself.  But  he 
afterwards  admitted  tbat  It  was  purchased 
under  bis  direction,  and  that  the  subsequent 
taxes  were  iiald  by  Thompson  with  money 
famished  by  appellant   He  testified: 

"In  other  words,  I  was  trying  to  get  him  a 
tax  deed  on  the  lands  which  I  claimed  to  own 
at  that  time.  I  claimed  to  own  it  and  did  own, 
but  I  did  not  object  to  him  taking  a  tax  deed 
on  it" 

And  appellant  admits  that  the  property 
was  redeemed  by  the  estate  out  of  moneys 
belonging  to  it  Exhibit  10  contained  In  the 
record  la  a  letter  written  by  appeUant  to  the 
treasurer  of  Dickey  county,  dated  January 
25, 1901,  in  regard  to  taxes  upon  three  differ- 
ent tracts  of  land,  including  the  tract  In  con- 
troversy. The  letter  indicates  that  a  check 
was  inclosed  to  pay  taxes  on  these  tracts, 
and,  among  other  things,  the  letter  states: 

"Kindly  issue  your  receipts  for  said  tracts  in 
the  name  of  'The  Heirs  of  Edward  Sanford, 
Deceased,'  and  return  said  receipts  to  me  at 
your  early  convenience." 

The  record  also  discloses  a  letter  written 
by  appellant  to  "Dear  Mr.  Thompson"  as  fol- 
lows: 

"Herewith  inclosed  find  Chi.  draft  payable  to 
your  order  for  $23.90.    Will  you  kudly  send 
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Hon.  Hans  lite,  trtMrnrt^  tit  Dickey  county  at 
Ellendale,  North  Dakota,  the  1907  taxes  (sale 
of  Dec,  1908).  $21.92.  plna  $1.98  penalty  for 
deUnquency  on  N.  W.  ^  of  Sec.  7,  T.  131  N., 
R.  63,  Dickey  county,  N.  Dak.,  being  particu- 
lar to  state  diat  you  pay  said  taxes  as  subse- 
quent, i.  e.,  to  protect  your  tax  sale  certificate 
upon  the  same  land  for  the  1906  taxes  (sale  of 
Dec.,  1907).  Wben  you  get  returns  from  bim 
kindly  let  me  know." 

Another  drcamstance  disclosed  by  the  tes- 
ttaiony  which  tends  to  refute  appellant's  con- 
tention that  he  purchased  such  tract  from 
Wolfersberger  on  his  own  account  is  his  tes- 
timony to  the  effect  that  as  soon  as  he  saw 
the  statement  In  Exhibit  9  which  his  father 
left  he  immediately  concluded  that  his  father 
had  made  him  a  present,  not  only  of  the  $2,- 
400,  but  had  glren  him  the  Dakota  lands 
that  stood  In  his  name.  Why  should  he  have 
arrived  at  such  a  conclusion  If  he  owned  in 
his  own  right  the  quarter  in  controversy? 
He  testified: 

"I  made  the  remark  as  soon  as  I  saw  that 
statement  of  $2,400  that  father  had  made  me 
a  present  of  that ;  that  he  had  now  given  me 
the  Dakota  lands  that  were  in  my  name." 

There  are  other  circumstances  disclosed  In 
this  record  which  strongly  tend  to  refute  ap- 
pellant's contention,  but  we  shall  not  take  the 
time  nor  the  space  necessary  to  refer  thereto. 
Suffice  it  to  say  that  we  are  convinced  to  a 
moral  certainty  from  this  record  that  the 
findings  of  the  trial  court  to  the  efCect  that 
appellant  acquired  title  to  this  tract  from 
Wolfersberger  In  trust  for  his  father  are  cor- 
rect 

In  conclusion,  we  are  agreed  that  appellant 
took  the  deed  from  Wolfersberger  in  trust  for 
his  father  in  order  to  obviate  the  expense  of 
a  foreclosure  of  the  mortgaga  Under  these 
facts,  he  became  a  trustee  of  the  title  by  op- 
eration of  law.  In  brief,  the  principle  rec- 
ognized In  Gates  v.  Kelly,  15  K.  D.  639,  110 
N.  W.  770,  is  controlling  of  the  case  at  bar. 

Judgment  afilrmed. 

On  Petition  for  Behearing. 

A  voluminous  petition  for  a  rehearing  has 
been  filed  by  appellant  which  in  the  main 
is  merely  a  rehash  of  the  points  raised  in 
his  brief.  We  have  duly  considered  the  same 
and  fail  to  discover  any  sufficient  reason  for 
granting  a  rehearing.  Our  attention  is  there- 
in directed  to  a  few  errors  in  our  statement 
of  facts  in  the  opinion,  but,  as  we  view  it, 
these,  are  not  of  controlling  importance,  as 
they  in  no  manner  materially  Affect  the  re- 
sult. It  is  no  doubt  true,  as  stated  In  the 
petition,  that  we  were  in  error  in  saying  that: 

"B.  Sanford  thereafter  paid  and  took  up  the 
loan  from  Hogue,  and  forwarded  the  papers  to 
his  son,  the  appellant,  in  Aberdeen,  for  fore- 
cloaare.  Later  ue  son  procured  from  Wolfers- 
berger a  warranty  deed  of  the  premises,"  etc. 

The  record  appears  to  disclose  that  the 
Hogne  estate  sUU  held  the  first  mortgage  at 
the  time  foreclosure  proceedings  were  direct- 
ed by  appellant's  father,  and  that  the  deed 
was  obtained  from  Wolfersberger  by  appel- 
lant prior  to  the  time  his  father  paid  and 


took  np  the  loan.  However,  the  action  was 
tried  and  the  appeal  argued  upon  the  theory 
that,  assuming  the  Wolfersberger  deed  was 
intended  to  run  to  appellant.  It  conveyed  the 
title,  either  to  him  in  his  own  right,  or  to 
him  in  trust  for  his  father,  and  not  to  the 
Hogue  estate.  In  other  words,  the  court  was 
asked  to  decide  merely  whether  appellant  or 
his  father  was  the  owner  of  the  tract.  The 
overwhelming  weight  of  the  testimony  tends 
to  show  that  appellant's  contention  is  not 
true.  The  Hogue  estate  Is  not  a  party,  and 
makes  no  claim  of  title,  and,  when  appel- 
lant's father  paid  and  satisfied  the  first  mort- 
gage running  to  the  Hogue  estate,  It  left  him 
the  holder,  not  only  of  the  second  mortgage, 
but  he  was  subrogated  to  the  estate's  inter- 
est under  the  first  mortgage. 

Another  error  which  crept  into  the  opinion 
in  the  statement  of  fbcts  is  that  wherein  it  is 
stated  that: 

"The  plaintiff,  as  well  as  his  sister  and  broth- 
er, Frank,  all  testify  that  appellant  never  made 
claim  to  this  tract  of  land  until  after  the  com- 
mencement of  this  action." 

We  were  in  error  in  Including  the  name 
of  the  brother,  Frank,  In  the  above  state- 
ment, as  it  appears  he  did  not  testify  as  a 
witness,  and  the  opinion  is  modified  accord- 
ingly. 

The  petitioner  is  mistaken  in  thinking  that 
we  overlooked  the  rule  announced  in  Garter 
V.  Carter,  14  N.  D.  66,  103  N.  W.  425.  W© 
decided  the  case  in  the  light  of  the  presump- 
tion in  appellant's  favor  which  arose  from 
the  fact  that  the  deed  runs  to  htm,  but  we 
think  such  presumption  was  clearly  overcome 
by  the  evidence  which  satisfied  us  to  a  moral 
certainty  of  the  truth  of  respondent's  conten- 
U<m. 

There  may  be  one  or  two  other  minor  mis- 
statements of  fact  In  the  opinion,  but,  if  so, 
they  are  of  no  controlling  importance,  and 
need  not  be  noticed. 

The  fact  that  we  did  not  expressly  refer 
to  the  last  contention  in  appellant's  brief  to 
the  effect  that  a  partnership  existed  between 
appellant  and  his  father,  and  that  in  any 
event  it  should  be  held  that  the  deed  was 
taken  by  appellant  from  Wolfersberger  In 
trust  for  such  partnership,  and  consequently 
that  appellant  is  the  owner  of  one-half  of  the 
tract  as  such  former  partner,  and  that  he 
Inherited  one-eighth  as  heir,  is  because  such 
contenti<xi  was  not  urged  here  with  much 
seriousness,  and  we  deemed  it  unnecessary  to 
specially  refer  thereto.  Even  if  such  part- 
nership existed,  which  fact  is  denied  by  re- 
spondent, it  appears  that  such  partnership 
rested  merely  to  the  negotiating  of  loans, 
and  the  act  of  purchasing  this  Wolfersberger 
title  was  not  within  the  scope  of  the  partner- 
ship business.  Again,  appellant's  main  con- 
tention that  he  took  this  deed  in  his  own 
right  Is,  of  course,  wholly  inconsistent  with 
his  later  contention  that  it  was  taken  on  be- 
half of  the  alleged  partnership  aforesaid. 

The  petition  for  a  rehearing  is  denied. 
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ST.    ANTHONT   ft    DAKOTA    ELBYATOR 

CO.  ▼.  MABTINBAU. 

<Sapi«m«  Court  of  North  Dakota.     May  16, 

1916.    Behearinx  Denied  June  3,  1915.) 

(ByUabu$  by  the  Court.) 

1.  Appeal  and  Bbbob  «s>8S3— Bxview— Ib- 
beoulabities  consented  to. 

Error  cannot  be   predicated   upon   irregu- 
larities in  procedure,  where  such  irregularities 
were  consented  to  by  the  complaining   party. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  Sbll;  Dec.  Dig.  <8=5>8i3.J 

2.  Appeal  and  Eb&ob  «=3883,  893— Ibbeoit- 
LABITIE8  Consented  to— Tbial   De  Novo. 

At  the  trial  of  an  action  properly  triable 
by  jury  the  parties,  by  stipulation,  waived  a 
jury  and  consented  to  try  the  cause  as  an  equi- 
ty suit  under  the  so-called  Newman  statute. 
hM,  that  they  are  precluded  from  urging  that 
such  irregularity  caused  a  mistrial.  Held,  fur^ 
ther,  and  for  reasons  stated  in  the  opinion, 
that  such  stipulation  could  not  transpose  the 
case  from  an  action  at  law  to  a  suit  in  equity, 
so  as  to  authorize  a  trial  de  novo  in  the  Su- 
preme Court,  but  that  such  case  can  be  review- 
ed only  on  errors  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3611,  3626-3636.  4620; 
Dec.  Dig.  «=>883.  893.] 

8.  Appeal  and  EIbbob  ®=9893  —  Tbial  De 
Novo— Obdkb  Gbantino  New  Tbial. 
Even  if  the  action  was  in  equity  and  prop- 
erly triable  under  the  Newman  law,  an  appeal 
from  an  order  granting  a  new  trial  would  not 
bring  the  cause  here  for  trial  de  novo.  A  trial 
de  novo  in  this  court  is  authorized  only  on  an 
appeal  from  the  final  judgment 

[EJd,  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3626-3636,  4620;  Dec 
Dig.  «=»893.] 

4.  Appeal  and  Ekrob  «s»977— Discbetioit- 
ABT  UuLiNO— Obdeb  Gbantino  New  Tbial. 
An  order  granting  a  moUon  for  a  new 
trial  will  not  be  disturbed  on  appeal,  if  any 
of  the  grounds  urged  on  such  motion  are  ten- 
able. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  3860-3805 ;  Dec  Dig.  <3=> 
977.] 

6.  Appeal  and  Ebbob  e=»979— Discretion - 
ABY  Ruling — Obdeb  Gbantino  New  Trial. 
The  rule  that  an  order  granting  a  motion 
tot  a  new  trial  for  alleged  insuificiency  of  the 
evidence  will  not  be  disturbed  on  appeal,  in  the 
absence  of  a  clear  showing  of  an  abuse  of  dis- 
cretion, does  not  apply  where  the  judge  who 
granted  such  motion  was  not  the  judge  who 
tried  the  case  and  had  no  opportunity  to  see 
and  hear  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ${  3871-3873.  3877;  Dec  Dig. 
«E9979.] 

6.  JuDouBNT  «=»504  —  lBBEat7i.ABiTr  —  At- 
tack. 

A  judgment  entered  pursuant  to  findings 
of  fact  conclusions  of  law,  and  an  order  for 
judgment  which  were  not  filed  until  after  the 
expiration  of  the  term  of  office  of  the  judge 
who  made  them,  is  not  for  such  reason  void, 
but  at  the  most  is  merely  irregular,  and  can 
be  challenged  only  by  a  direct  attack. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ({  944-847;  Dec  Dig.  <8=>504.] 

7.  ElxcEssiVB    Municipal    Indebtedness  — 
Liability  or  Offices. 

The  question  whether  section  1603,  Rev. 
Codes  1905  (section  2218,  Comp.  Laws  1913), 
which  imposes  a  liability  upon  certain  public 


officers  for  the  perfwinaaee  of  contracts  en- 
tered into  on  benalf  of  a  monlcipality  which 
incur  indebtedness  in  excess  of  the  debt  limit, 
contravenes  section  61  of  the  North  Dakota 
Constitution,  is  nr^ed,  but  not  decided,  for  the 
reason  that  a  decision  of  snch  pohit  is  nnnecea- 
sary  on  this  appeal 
8.  LniiTATioN  o»  Actions  «=»35  —  Action 

FOB   Penalty  ob  Fobfeitubk— Lhotaiion 

ON  Municipal  Indebtedness. 

Section  1603,  Rev.  Codes.  1906  (section 
2218,  Comp.  Laws  1913).  constnied,  and  held 
to  impose  a  penalty  or  forfeiture  within  the 
meaning  of  section  6788.  Rev.  Codes  1905  (sec- 
tion 7376.  Comp.  Laws  1913),  limiting  the  time 
to  three  years  for  the  commencement  of  an  ac- 
tion upon  a  statute  for  a  penalty  or  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  U  109,  15&-167:  Dec 
Dig.  <S=»35.] 

Appeal  from  District  Cionrt,  Bolette  Ooim- 
ty ;  C.  W.  Buttz,  Judge. 

Action  by  the  St  Anthony  &  Dakota  Eleva- 
tor Company  against  Fortunate  Martineau. 
From  an  order  granting  new  trial,  plaintiff 
appeals.     Affirmed. 

See,  also,  149  N.  W.  356. 

H.  B.  Plymat,  of  Bolla,  and  Mercer,  Swan 
&  Stlnchfleld,  of  Minneapolis,  Minn.,  tot  ap- 
pellant Wm.  Bateson,  of  BoTla,  and  Mid- 
daugh,  C?athbert,  Smytbe  &  Hunt^  of  Devils 
Lake,  for  respondent 

FISK,  C.  3.  This  Is  an  appeal  from  an 
order  of  the  district  court  of  Bolette  county 
granting  defendant's  motion  for  a  new  trial. 
The  action  was  brought  to  recover  a  balance 
due  for  lumber  sold  by  plaintiff  to  the  village 
of  St  John.  The  theory  upon  which  defend- 
ant Is  sought  to  be  held  liable  to  the  plaintiff 
In  this  action  is  that  the  contract  between 
plaintiff  and  such  village  was  void  by  reason 
of  the  fact  that  such  Indebtedness  exceeded 
the  debt  limit  authorized  by  the  Constitution 
and  statutes  of  this  state,  and  that  under  sec- 
tion 1603,  R.  a  1905,  this  defendant,  who 
was  at  the  time  president  of  the  Tillage 
board  and  who  participated  In  the  purchase 
of  such  lumber,  Is  Individually  liable  for  the 
performance  of  such  contract  It  also  ap- 
pears that  plaintiff's  agent,  one  Bdstad,  who 
negotiated  such  sale,  was  also  a  member  of 
the  village  board. 

[1-3]  Notwithstanding  the  fact  that  the  ac- 
tion was  one  properly  triable  to  a  Jury,  coun- 
sel, at  the  commencement  of  the  trial  In  the 
court  below,  entered  into  a  stipulation  not 
only  waiving  a  jury,  but  consenting  that  the 
case  be  trl^  under  what  Is  known  as  the 
Newman  law,  and  it  was  by  the  consent  of 
the  court  as  well  as  by  the  parties,  so  tried, 
all  evidence  offered  being  received,  no  rul- 
ings made  or  exceptions  saved.  This  proce- 
dure was  manifestly  Irregular  but  neither 
party  Is  In  a  position  to  predicate  error 
thereon. 

The  case  not  coming  within  the  provisions 
of  the  so-called  Newman  law  cannot  be  tried 
de  novo  In  this  court,  but  can  only  come  here 
for  a  review  of  alleged  errors  of  law.    Par- 
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ties  cannot  by  stipulation  change  the  methr 
ods  prescribed  by  law  to  be  pursued  on  ap- 
peals to  this  court.  But  even  though  this 
were  a  case  properly  triable  under  the  New- 
man law  we  could  not  try  it  de  novo  in  this 
court  on  this  appeal  for  the  obvious  reason 
that  It  ia  not  here  for  trial  de  novo  of  the 
entire  case,  but  as  before  stated  is  here  on 
an  appeal  merely  from  an  order  granting  a 
new  trial.  Appellant's  counsel  in  preparing 
their  brief  In  this  court  evidently  labored 
under  considerable  doubt  as  to  the  correct 
practice  to  pursue,  for  they  have  demanded 
a  review  of  the  entire  case  de  novo  and  have 
also  specified  errors  of  law.  The  demand 
for  a  trial  de  novo  is,  of  course,  without 
avail  for  reasons  already  stated,  but  this  is 
of  no  serious  consequence  because  appellant 
has  challenged,  by  a  proper  qpeclflcatlon,  the 
correctness  of  the  order  appealed  from. 
They  have  in  fact  set  forth  nine  soolled 
specifications  of  errors  of  law,  but  the  only 
qtedflcation  requisite  to  a  review  of  the  or- 
der appealed  from  was  that  the  trial  court 
erred  in  making  such  order. 

[4,  f  ]  In  determining  the  correctness  of 
sucb  order  It  is  well  settled  that  iif  any  of  the 
grounds  urged  on  the  motion  for  a  new  trial 
are  tenable,  such  order  will  not  be  disturbed. 
Such  is  the  holding  of  this  court.  Davis  v. 
Jacobson,  13  N.  D.  430,  101  N.  W.  314.  It  is 
also  well  settled  that  in  reviewing  such  or- 
der the  usual  rule  that  the  same  will  not  be 
disturbed  in  the  absence  of  a  showing  of  an 
abuse  of  discretion  in  making  such  order 
does  not  obtain  here,  for  the  Judge  who 
granted  such  order  had  nothing  to  do  with 
the  trial  of  the  case,  he  being  merely  the 
successor  in  ofl9ce  of  the  trial  Judge.  As  was 
said  by  Chief  Justice  CiorUss  in  Braltbwaite 
V.  Aiken,  2  N.  D.  67,  49  N.  W.  419: 

"But  this  rule  (the  rule  which  makes  the  ex- 
ercise of  the  discretion  of  the  trial  court  binding 
upon  the  appellate  court  in  the  absence  of  a 

Ealpable  abuse,  although  the  latter  court  would 
ave  reached  a  different  conclusion  had  it  been 
caUed  upon  to  exercise  its  own  discretion  in 
the  first  instance)  should  have  but  little  weight 
in  this  case,  for  the  reason  that  the  judge  by 
whom  the  new  trial  was  granted  was  not  the 
judge  before  whom  the  case  was  tried,  and 
therefore  was  no  better  qualified  by  reason  of 
having  been  present  at  the  trial  properly  to 
exercise  discretion  in  the  matter  than  this  court 
The  discretioo  vested  in  the  trial  court  to  grant 
or  refuse  a  new  trial  is  neither  an  arbitrary  nor 
a  general  discretion.  It  is  based  on  the  theory 
that  the  ^udge  who  tries  a  case,  having  the  par- 
ties, their  witnesses  and  counsel,  before  him, 
with  opportunity  to  observe  their  demeanor  and 
conduct  during  the  trial,  and  to.  note  all  inci- 
dents occurring  during  its  progress,  likely  to 
affect  the  result  thereof,  is  better  qualified  to 
judge  , whether  a  fair  trial  has  been  had  and 
substantial  justice  done  than  the  appellate  tri- 
bunal.' To  the  judge  who  granted  this  new 
trial  the  record  was  as  cold  and  lifeless  as  it 
is  to  us.  No  recollection  of  the  appearance, 
demeanor,  and  conduct  of  witnesses,  and  par- 
ties, no  impressions  derived  from  the  view  of 
the  trial  and  its  manifold  incidents,  went  to 
make  up  the  judgment  that  deemed  a  new  trial 
just.  Tbit  judgment  was  the  result  merely 
ef  the  comparison  of  one  lifeless  record  wi^  an- 
other—the aflSdavits  with  the  record  ot  the  pro- 1 
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ceedings  on.  the  trial.    The  reason  for  the  rule 

that  the  order  granting  a  new  trial  is  to  be  sus- 
tained, although  the  trial  court  would  have  been 
justified  in  reaching  a  different  conclusion,  and 
although  the  appellate  court  might  deem  a  dif- 
ferent ^conclusion  the  better  one,  therefore,  does 
not  exist  in  this  case ;  and  the  rule  itself  should 
not,  under  such  circumstances,  be  rigidly  fol- 
lowed, if  followed  at  all." 

See,  also,  Sands  v.  Cruiksbank,  15  S.  D. 
142,  87  N.  W.  589,  and  Lavln  v.  Kreger,  20 
S.  D.  80,  104  N.  W.  909. 

This  brings  us  to  a  consideration  of  the 
merits.  The  statutory  grounds  urged  on  the 
motion  for  a  new  trial  were:  (1)  Alleged  er- 
rors of  law  occurring  at  the  trial;  and  (2) 
alleged  insufiBclency  of  the  evidence  to  Jus- 
tify the  decision  of  the  court  Many  specifi- 
cations of  errors  of  law  are  contained  in  the 
settled  statement  upon  which  such  motion 
was  based,  but  for  reasons  hereafter  stated 
it  will  not  be  necessary  to  notice  them  all. 
Certain  contentions  claimed  to  be  decisive  of 
this  appeal  are  made  in  respondent's  brief, 
and  while  we  deem  but  one  of  them' control- 
ling, some  of  the  others  are  worthy  of  notice 
as  they  involve  important  practice  questions 
which  may  frequently  arise. 

[6]  First,  it  is  argued  that  because  the 
findings  of  fact,  conclusions  of  law,  and  or- 
der for  Judgment  of  the  trial  Judge  were  not 
filed  until  the  day  after  he  was  succeeded  In 
office  by  Judge  Buttz,  the  Judgment  entered 
pursuant  thereto  was  a  nullity,  and  therefore 
such  fact  alone  furnished  ample  Justifica- 
tion for  the  order  vacating  the  same  and 
granting  a  new  trial.  A  sufficient  answer  to 
this  contention  is  the  fact  that  no  such 
ground  for  the  order  complained  of  was  sug- 
gested to  or  acted  upon  by  the  lower  court 
in  making  the  order.  ESjrthermore,  such 
Judgment  was  not  a  nullity,  but  at  the  most 
one  irregularly  entered  and  avoidable  only 
when  properly  challenged  by  direct  attack. 
See  opinion  on  motion  to  dismiss  this  appeal, 
St.  Anthony  &  Dakota  Elevator  Co.  v.  Mar- 
tlneau,  149  N.  W.  355.  No  such  attack  has 
ever  been  made  in  the  court  below,  so  far  as 
we  are  advised,  and  clearly  it  cannot  ue 
made  In  this  court  for  the  first  time  by  mo- 
tion to  dismiss  the  appeal  or  as  a  ground  for 
justifying  the  order  appealed  from. 

Second,  it  is  asserted  that  because  the  ac- 
tion was  not  properly  triable  under  the  so- 
called  Newman  law  and  cannot  therefore  be 
tried  de  novo  in  this  court,  there  was  of 
necessity  a  mistrial.  Sixteen  pages  of  re- 
spondent's brief  are  devoted  to  this  point, 
but  we  deem  such  contention  wholly  without 
merit  It  occurs  to  us  that  it  would  be  a 
most  noyel  doctrine  to  announce  that  a  mis- 
trial would  of  necessity  result  merely  because 
the  parties  in  a  law  case  have  by  consent 
pursued  a  mode  of  trial  in  the  district  court 
adapted  only  to  an  equity  suit  triable  under 
the  Newman  law.  Upon  what  plausible  the- 
ory or  legal  reasoning  can  such  contention  be 
upheld?  True,  upon  an  appeal  from  the 
Judgment  a  trial  de  novo  cannot  be  bad  in 


Digitized  by 


Google 


il8 


'     15S  NORTKWESTBtBN  Ri3>ORTEB 


(N.D. 


this  coDit,  bat  this  the  parties  were  bonnd 
to  know  when  they  selected  by  stipulation  the 
method  of  trial.  Even  If  the  consequences 
to  the  defeated  party  of  such  denial  at  a 
right  to  a  trial  de  novo  In  this  court  were  de- 
structive of  Important  rights,  he  must  be 
held  to  be  the  author  of  his  own  Injury. 
Having  made  his  bed  he  must  lie  in  it.  But, 
happily,  no  serious  consequences  necessarily 
follow  from  such  stipulation.  In  the  first 
place,  as  we  have  heretofore  observed,  the  ap- 
peal, being  from  the  order  granting  a  new 
trial,  we  are  not  concerned  with  the  Newman 
law  at  all,  and,  second,  we  fail  to  perceive 
any  obstacle  in  the  way  of  the  defeated  par- 
ty, after  a  trial  conducted  as  this  was  con- 
ducted, from  having  the  errors.  If  any,  re- 
viewed and  corrected  In  precisely  the  same 
manner  and  under  the  same  procedure  that 
must  have  controlled  In  the  absence  of  such 
stipulation,  or  In  the  absence  of  the  Newman 
law.  Manifestly,  the  stipulation  did  not  and 
could  not  transpose  the  case  from  an  action 
at  law  to  a  suit  in  equity,  and  most  certainly 
not  so  as  to  control  the  statutory  method  of 
review  of  the  Judgment  in  this  court.  We 
think  the  above  Is  a  sufficient  answer  to  this 
contention. 

[7,  8]  It  Is  also  argued  that  section  1603, 
R.  C.  1905,  violates  section  61  of  the  Consti- 
tution, which  provides  that  "no  bUl  shall  em- 
brace more  than  one  subject,  which  shall  be 
expressed  in  its  title,"  etc.,  and  Is  therefore 
unconstitutional  In  so  far  as  It  imposes  a 
penalty,  forfeiture,  or  liability  upon  Individu- 
als. This  statute  had  its  origin  in  chapter 
126,  Laws  of  1897,  being  section  101  thereof. 
This  chapter  embraces  a  general  revenue  and 
taxation  measure,  and  its  title  is  "An  act 
prescribing  the  mode  of  making  assessments 
of  property,  the  equalization  of  and  the  levy 
and  collection  of  taxes  and  (or  all  other  pur- 
poses relative  thereto,"  and  repealing  certain 
acts  therein  enumerated.  It  Is  contended 
that  the  provisions  of  section  101,  in  so  far 
as  they  declare  void  any  contract  which  In- 
curs an  Indebtedness  in  excess  of  the  debt 
limit  of  the  municipality,  and  making  each 
officer  who  makes  or  participates  in  making 
or  authorizes  the  making  of  any  such  con- 
tract, individually  liable  for  its  performance, 
are  not  germane  to  the  title  of  the  act 

While  we  consider  such  question  not  free 
from  doubt,  our  conclusion  on  the  following 
points  renders  a  decision  thereof  unneces- 
sary, and  we  therefore  refrain  from  express- 
ing any  opinion  thereon.  We  mention  it  here 
merely  for  the  purpose  of  dlspelllhg  any  im- 
plication which  might  otherwise  arise,  that 
we  deem  respondent's  contention  devoid  of 
merit  Assuming,  for  the  purposes  of  this 
case  only,  that  such  statute  is  constitutional, 
we  approach  what  we  deem  to  be  the  crucial 
and  controlling  point  on  this  api)eal. 

It  is  contended  that  this  action  is  barred 
by  the  statute  of  limitations  (section  6788, 
R.  C.  1905}  which  provides,  among  other 
things,  that  "An  action  upon  a  statute  for  a 


penalty  or  forfeiture,  when  the  action  1> 
given  to  the  party  aggrieved,  or  to  «nCh  party 
and  the  state,  *  *  * "  must  be  commenc- 
ed within  three  years.  This  contention  rests 
upon  the  assumption  that  the  statute  impos- 
ing such  liability  upon  officers  of  a  munici- 
pality is  penal  rather  than  remedial.  Does 
such  statute  Impose  a  penalty  upon  such  offi- 
cers, or  does  it  merely  establish  a  contract 
right?    It  reads: 

"And  every  contract  made  in  contravention 
of  the  provirions  of  this  section  shall  be  utterly 
null  and  void  in  regard  to  any  obligation  there- 
by imposed  on  the  corporation  on  behalf  of 
which  such  contract  purports  to  be  made ;  but 
every  commissioner,  officer,  agent,  supervisor 
or  member  of  any  municipal  corporation  that 
makes  or  participates  in  making  or  authorizes 
the  making  of  any  such  contract,  shall  be  held 
individually  liable  for  its  performance." 

This  law,  If  constitutional,  concededly 
creates  a  statutory  liability  of  some  kind, 
and  the  perplexing  question  Is  whether  such 
liability  can  be  regarded  as  contractual  in 
any  true  sense  of  the  term.  If  such  liability 
is  not  contractual,  then  it  must,  we  think,  be 
treated  as  in  the  nature  of  a  penalty  or  for- 
feiture. We  have  examined  the  authorities 
cited  by  appellant  to  support  its  contention 
that  such  statute  does  not  Impose  a  penalty 
or  forfeiture,  but  as  stated  by  respondent, 
such  authorities  merely  involve  statutes  im- 
posing personal  liability  upon  officers  of  pri- 
vate corporations,  and  therefore  they  are  not 
directly  In  point,  although  they  announce 
principles  somewhat  analogous  to  the  case 
at  bar.  These  authorities  are:  American 
Credit  Indemnity  Co.  v.  Ellis,  156  Ind.  212, 
59  N.  B.  679;  Brovra  v.  Clow,  158  Ind.  403, 
62  N.  B.  1006;  Neal  v.  Moultrie,  12  Ga.  104; 
Hargroves  v.  Chambers,  30  Ga.  680;  Wool- 
verton  v.  Taylor,  132  111.  197,  23  N.  B.  1007, 
22  Am.  St  Rep.  521;  16  Bncyc.  PI.  k  Pr.  231, 
232;  Huntington  v.  Attrill,  146  U.  S.  657,  13 
Sup.  Ct.  224,  86  L.  Ed.  1123;  Nebw  Bank  v. 
Walsh,  68  Ark.  433,  69  S.  W.  952,  82  Am.  St 
Rep.  301;  Atlanta  v.  Chattanooga,  etc.,  127 
Fed.  23,  61  C.  C.  A.  887,  64  L.  R.  A.  721; 
Brady  v.  Daly,  176  U.  S.  148,  20  Sup.  Ct  62, 
44  Xa  Bd.  109;  Flowers  v.  Bartlett  66  Minn. 
213,  66  N.  W.  976. 

We  admit  that  there  is  much  force  in  the 
argument  of  appellant's  counsel ;  yet  we  are 
constrained  to  hold  that  the  statutory  liabil- 
ity imxwsed  under  said  section  Is  in  the  na- 
ture of  a  penalty  or  forfeiture  within  the 
meaning  of  section  6788,  R.  C.  1905,  which 
prescribes  that  an  action  under  a  statute  for 
a  penalty  or  forfeiture  must  be  brought  with- 
in three  years.  We  reach  this  conclusion 
with  some  misgivings,  but  after  careful  con- 
sideration of  the  language  of  the  statute 
which  upon  Its  face  evidently  aims  to  shift 
upon  municipal  officers,  who  violate  its  pro- 
visions, the  burden  of  performing  the  contract 
which  they  have  attempted  to  make  in  behalf 
of  such  municipality.  No  authorities  directly 
In  point  under  the  facts  have  been  called  to 
our  attention  and  we  have  found  none,  but 
the  following  reasons  prompt  us  tn  arriving 
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at  this  conclusion.  In  tbe  first  place,  the  an- 
tboritiea,  even  In  cases  Involving  tbe  nature 
and  legal  effect  of  statutory  provisions  im- 
posing similar  liability  upon  officers  and  trus- 
tees of  private  oorporatioita  under  analogous 
circnmstances,  are  not  by  any  means  har- 
monious, and  it  is  at  least  doubtful  If  tbe 
weight  of  autborlty,  as  well  as  tbe  better 
reasoned  cases  under  statutes  similar  to  ours, 
do  not  support  tbe  doctrine  contended  fOr  by 
respondent  in  tbe  case  at  bar.  Indeed,  most 
of  tbe  cases  cited  and  relied  upon  by  the  ap- 
pellant will,  on  careful  examination,  be  found 
to  be  easily  differentiated  from  tbts  case  on 
tbe  ground  of  statutory  provisions  differing 
from  those  in  this  state.  Others  expressly 
recognize  that  there  ia  quite  an  array  of  re- 
spectable authority  holding  that  statutes  sim- 
ilar to  the  one  they  construe  are  penal,  and 
subject  to  tbe  statute  of  limitations  for  suits 
based  on  penal  statutes.  See  Bank  v.  Walsh, 
supra,  wherein,  among  other  things,  it  is  said: 

"Much  depends,  of  coarse,  upon  the  language 
of  the  respective  statutes,  as  to  the  construc- 
tioa  to  be  given  them,  and  the  correct  applica- 
tion of  tbe  decisions  construing  them.  Man; 
New  York  cases  are  cited  as  authority  for  hold- 
ing our  statute  penal.  The  New  York  limita- 
tion statute  ia  as  follows:  'An  action  upon  a 
statute  for  a  penalty  or  forfeiture  when  the  ac- 
tion is  given  to  tbe  person  agKrieved  or  to  that 
person  and  the  people  of  the  state,  except  where 
tbe  statute  imposug  it  prescribes  a  different 
limitation,  shall  be  brought  within  three  years.' 
[Code  Civ.  Proc.  N.  Y.  )  3S8.1  Other  cases 
based  on  statutes  embodying  similar  language 
are  dted.  We  do  not  consider  cases  based  upon 
such  statutes  as  in  conflict  with  the  view  we 
have  expressed." 

See,  also,  American  Credit  and  Indemnity 
Co.  V.  Ellis,  supra,  where  it  is  said: 

"Section  16  a  Rev.  St  1852,  p.  360)  as  we 
now  find  it,  differs  so  widely  from  the  provisions 
of  the  statutes  of  New  York  and  other  states, 
fixing  the  liability  of  officers  upon  a  violation 
of  the  law  requiring  the  making  of  a  report, 
that  the  decisions  of  the  courts  of  those  states 
holding  their  statutes  penal  are  wholly  inappli- 
cable.'' 

In  this  connection  it  should  be  noted  that 
our  statute  of  limitations  here  In  question  is 
the  same  as  that  in  tbe  state  of  New  York. 
As  opposed  to  the  authorities  cited  by  re- 
spondent we  merely  refer  to  the  following: 
Bank  v.  Bliss,  35  N.  Y.  412;  Wiles  r.  Snydam, 
64  N.  Y.  1T3;  Veeder  v.  Baker,  83  N.  Y.  166; 
Gadsen  t.  Woodward,  103  N.  Y.  242,  8  N.  B. 
653;  State  Savings  Bank  ▼.  Johnson,  18 
Mont  440,  45  Pac  662,  33  L.  R.  A.  562,  66 
Am.  St  Bep.  691;  Clough  ▼.  Otis,  25  Colo. 
620,  55  Pac.  809.  See,  also,  opinion  of  Chief 
Justice  Cooley  in  Bank  v.  Warren,  52  Mich. 
667.  18  N.  W.  356.  See,  also.  Merchants  Na- 
tional Bank  v.  N.  W.  Mfg.  &  Car  Co.,  48  Minn. 
849,  61  N.  W.  IIT. 

That  the  effect  and  not  the  mere  form  of 
the  statute  is  to  be  considered,  see  Diversey 
▼.  Smith,  103  IlL  378,  42  Am.  Rep.  14.  Test- 
ed by  such  rule  it  seems  obvious  that  our 
statute,  even  though  remedial  in  a  sense,  is 
also  penal  vdthin  the  meaning  of  our  three 


year  limitation  statutei  for  it  most  certainly 
penalizes  the  public  officers  who  violate  its 
provisions.  Such  is  the  inevitable  effect  of 
an  enforcement  thereof.  That  a  statute  may 
be  both  penal  and  remedial  in  its  operation 
has  support  la  the  authorities.  Sedgwick 
Stat  and  Const  Law,  41,  quoted  in  Diversey 
▼.  Smith,  103  111.  378.  42  Am.  Bep.  14. 

Another,  and  to  our  minds  a  quite  control- 
ling reason  why  we  should  uphold  respond- 
ent's contention  on  this  point  is  the  fact  that 
it  evidently  was  the  legislative  intent  that 
section  6788,  B.  C.  1005,  should  apply  to  cases 
Uke  this,  for  it  is  expressly  restricted  to  ac- 
tions "upon  a  statute  for  a  penalty  or  for- 
feiture, when  the  action  is  given  to  the  party 
aggrieved,"  etc.,  there  being  In  the  same  act 
a  separate  limitation  fixing  one  year  for  the 
commencement  of  an  action  on  a  statute  to 
recover  a  penalty  or  forfeiture  by  persons 
not  aggrieved,  but  who  nevertheless  are  given 
the  privilege  of  collecting  and  retaining  such 
penalty  in  whole  or  in  part  See  section  6702, 
R.  C.  1905.  Manifestly,  therefore,  the  Legis- 
lature has  recognized  a  marked  distinction  tn 
the  nature  of  statatory  penalties  and  for- 
feitures, there  being  one  class  for  which  a 
recovery  can  be  had  only  by  the  aggrieved 
party,  to  which  class  the  statute  In  question 
belongK  If  this  case  does  not  Involve  the 
latter  It  is  difficult  to  Imagine  any  case  in- 
volving this  class. 

Our  views  on  this  point  render  a  considera- 
tion of  the  other  questions  unnecessary. 

The  order  appealed  from  is  afOrmed. 


AYLMER  V.  ADAMS. 

(Supreme  Court  of  North  Dakota.     April  16, 
1816.    On  Rehearing,  May  18,  1915.) 

(SvllaJm*  J>v  th»  Court.) 

1.  Appeal  Awn   Ebbob  <8=>981— Niw  Tbiai. 

^=>99— DlSCBKTIONABT    RULIRO. 

A  motion  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence  is  addressed  to  the 
sound  judicial  discretion  of  the  trial  court, 
and  the  appellate  court  will  not  interfere,  unless 
manifest  abuse  of  such  discretion  Is  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3876 ;  Dec.  Dig.  iS=»981; 
New  Trial,  Cfcnt  Dig.  |§  201,  207;  Dec.  Dig. 
<8=»99.] 

2.  New  Tbiai.  «=399  — Diboboetioh  — Newlt 
discovebbd  evidknck. 

In  the  instant  case  it  is  h^d  that  this  court 
cannot  say  that  the  trial  court  manifestly 
abused  its  discretion  in  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig,  {{  201,  207;   Dec.  Dig.  «=>99.] 

Appeal  from  District  Court.  Ward  County; 
Leighton,  Judge. 

Action  by  R.  Aylmer  against  O.  O.  Adams. 
From  an  order  granting  a  new  trial,  plalntUT 
appeals.    Affirmed. 

Nestos  ft  Carroll,  of  Mlnot,  for  appellant 
Palda,  Aaker  ft  Greene,  of  Mlnot,  for  re- 
spondent 
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CHBISTIANSON,  J.  This  Is  an  appeal 
from  an  order  of  the  district  court  of  Ward 
county  granting  a  new  trial  for  newly  discov- 
ered evidence.  The  case  was  tried  to  a  jury, 
and  a  verdict  returned  In.  favor  of  the  plaln- 
tUT  for  $1,786.46.  Judgment  was  entered  pur- 
suant to  the  verdict  on  March  14,  1913.  Sev- 
eral affidavits  were  submitted  in  support  of 
the  motion  for  new  trlaL  The  newly  discov- 
ered evidence  Is  set  forth  in  the  affidavit  of 
McKenzie  St  Clair,  a  witness  who  testified 
in  behalf  of  the  plaintiff  upon  the  trial  of  the 
action.    This  affidavit  is  as  follows: 

"McKenzie  St  Clair,  being  first  duly  sworn, 
deposes  and  says:  That  he  resides  at  Minne- 
apolis,  Minn.,  and  that  he  is  acquainted  with  the 
plaiotlS  and  the  defendant  in  the  above-entitled 
action ;  that  he  remembers  the  transaction  in 
bis  office  in  Minneapolis,  Minn.,  at  the  time  the 
plaintiff  and  defendant  were  both  in  his  office  at 
the  time  the  purported  note  was  alleged  to  have 
been  signed  by  O.  O.  Adams,  and  that  he  is  the 
identical  party  whose  name  appears  as  witness 
on  said  Kzhibit  A ;  that  plaintiff,  R.  Aylmer, 
at  the  time  mentioned  had  aesk  room  in  affiant's 
office ;  that  a  few  days  prior  to  the  purported 
date  of  the  purported  note  (Exhibit  A)  both  the 
plaintiff  and  defendant  were  in  affiant's  office, 
and  went  from  there  to  Iowa  for  the  purpqse  of 
completing  a  trade  of  some  land  for  some  horses, 
and  that  on  or  about  the  date  of  said  Exhibit  A 
they  bad  some  conversation  in  affiant's  office, 
but  so  far  as  this  affiant  overheard  the  conver- 
sation between  the  plaintiff  and  defendant  there 
was  no  note  mentioned  at  tliis  time,  either  by 
the  plaintiff  or  defendant,  but  after  they  had 
been  in  conversation  for  a  short  time  the  plain- 
tiff laid  the  paper  Exhibit  A  on  affiant's  desk 
and  asked  him  to  sign  same ;  that  when  the  pa- 
per was  laid  on  affiant's  desk  he  took  up  his 
pen  and  signed  his  name ;  that  be  did  not  no- 
tice and  does  not  now  know  whether  the  name  of 
O.  O.  Adams  was  signed  on  said  paper  at  the 
time  he  signed  his  name  thereto;  that  during 
the  time  the  plaintiff  and  defendant  were  in  his 
office  he  saw  the  defendant,  O.  O.  Adams,  sign 
one  paper,  and  that  he  did  not  see  him  sign  any 
other  paper,  and  that  he  did  not  at  that  time 
sign  more  than  one  paper;  that  on  that  date 
affiant  had  been  around  the  city  of  Minneapolis 
quite  a  good  deal,  and  had,  at  that  time,  drank 
considerable  liquor,  and  was  not  in  a  position 
to  observe  closely,  and  because  of  bis  condition 
he  signed  Exhibit  A  without  knowing  whether 
the  name  of  some  other  person  was  signed  there- 
to at  that  time ;  that  after  signing  his  name  to 
said  paper  he  got  up  and  left  the  office,  and  left 
the  paper  lying  on  his  desk ;  that  affiant  is  not 
pliysically  strong,  and  that  liquor  has  the  effect 
of  making  him  very  careless  and  destroys  his 
power  of  observation,  and  when  in  that  condi- 
tion from  drink  he  is  liable  to  and  does  do  things 
without  thought  and  without  the  proper  precau- 
tion, and  very  often  to  his  own  material  and 
serious  detriment,  and  that  in  such  condition  at 
one  time  a  bill  of  sale  was  presented  to  him  for 
signature,  and  without  observing  what  it  was, 
because  of  his  conditi(m  from  drink,  he  signed 
said  instrument  and  thereby  disposed  of  $300 
worth  of  property  without  consideration,  and 
which  be  did  not  in  any  way  intend  to  sell ; 
that  in  a  conversation  with  the  plaintiff,  R. 
Aylmer,  because  of  the  fact  that  the  defendant, 
Adams,  was  going  to  Minneapolis  to  complete  for 
him  a  trade  in  which  this  affiant  was  interested, 
affiant  asked  Aylmer  regarding  this  man  Adams 
and  whether  or  not  he  was  acquainted  with  him, 
to  which  plaintiff  replied  that  very  few  men 
were  better  acquainted  than  he  and  Adams, 
and  that  at  one  time,  he  (Aylmer)  bad  charge  of 
Adams'  business,  and  that  Adams  was  in  the 
habit  of  handing  him  his  check  book,  and  he 
(Aj'lmer)  drew  dnecks  and  signed  Adams'  name 


thereto ;  that  at  the  time  EzMbit  A  was  dated 
the  plaintiff  and  defendant  had  returned  from 
Iowa,  and  affiant  asked  them  in  regard  to  the 
trade,  and  they  told  affiant  that  the  trade  had 
been  made,  and  affiant  was  observing  as  far  as 
be  possibly  could  what  took  place  in  the  office 
at  that  time,  because  he  was  interested  as  agent 
in  the  completion  of  the  trade  of  the  land  for 
the  horses,  and  that  be  watched  to  see  what  pa- 
pers were  signed,  and  that  bis  observations  along 
that  line  were  as  carefully  made  as  possible, 
and  that  at  such  time  O.  O.  Adams  signed  his 
name  but  once;  that  an  examination  of  the  Ex- 
hibit A  shows  that  the  word  'eight,'  which  was 
printed  in  said  blank^  was  erased,  and  the  word 
'six'  written  therein  in  ink,  and  affiant  does  not 
know  whether  said  change  was  on  the  paper 
at  the  time  he  is  alleged  to  have  signed  his  name 
on  said  purported  instrument  or  not ;  that  af- 
fiant saw  the  contract  made  between  the  defend- 
ant and  E.  D.  Gamer  relative  to  the  trade  of 
land  for  horses,  and  that  under  said  contract 
there  was  to  be  nothing  completed  until  the  fol- 
lowing March,  and  that  there  was  nothing  in 
said  contract  making  it  necesssry  for  the  execu- 
tion of  Exhibit  A,  or  any  other  notes,  at  the 
time  said  note  Exhibit  A  is  dated ;  that  refer- 
ence is  made  to  the  paper  hereto  attached,  mark- 
ed 'Exhibit  A,'  which  purports  to  be  the  photo- 
graph of  said  alleged  note  (Exhibit  A)  used  in 
said  action.  Affiant  further  states  that  the  facts 
herein  stated  were  not  stated  by  him  prior  to  the 
said  trial,  nor  prior  to  the  time  he  gave  his 
deposition  in  Minneapolis;  that  prior  to  giving 
his  deposition  for  said  action  he  had  not  since 
talked  with  either  Mr.  Adams  or  with  the  at- 
torneys for  Mr.  Adams,  and  that  in  giving  his 
deposition  he  referred  to  those  things  only  about 
which  he  had  been  interrogated ;  and  that  since 
said  trial  he  has  had  a  conversation  with  the  at- 
torneys for  the  defendant,  and  during  said  con- 
versation for  the  first  time  told  the  facts  stated 
in  this  affidavit" 

[1,2]  A  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  ad- 
dressed to  the  sound  judicial  discretion  of 
the  trial  court,  and  the  appellate  court  will 
not  interfere  unless  manifest  abuse  of  such 
discretion  Is  shown;  and  the  appellate  court 
is  more  reluctant  to  interfere  tn  a  case  where 
a  new  trial  has  been  granted  than  where  It 
has  been  denied.  This  rule  is  so  well  settled 
and  elementary  that  it  is  unnecessary  to  cite 
any  authority  in  support  thereof.  In  fact, 
appellant's  counsel  concedes  that  the  sole 
question  for  determination  on  this  appeal  is 
whether  or  not  the  trial  court  grossly  abused 
its  discretion  in  ordering  the  new  trial.  No 
statement  of  the  case  was  settled;  hence 
there  is  no  opportunity  for  this  court  to  as- 
certain what  testimony  was  produced  upon 
the  trial  of  the  action,  with  the  exception  of 
the  testimony  of  St  Clair  and  two  other 
witnesses  which  was  taken  by  deposition. 
The  trial  judge,  however,  had  both  seen  and 
heard  the  witnesses  and  was  familiar  with 
their  testimony.  He  was  also  familiar  with 
all  the  proceedings  had  in  the  action,  and 
while  it  is  somewhat  difficult  for  this  court 
to  see  that  the  proposed  additional  change  in 
the  testimony  of  the  witness  St  Clair  is  of 
sufficient  importance  to  warrant  a  new  trial, 
or  that  the  defendant  acted  with  the  required 
degree  of  diligence,  still  these  matters  were 
presented  to  the  teial  court  for  determina- 
tion, and  he  was  in  better  position  to  decide 
these  questions  than  is  this  court.   Xhla  case 
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luts  been  tried  bnt  one  tloie.  A  different  mle 
might  apply  If  there  bad  been  more  than  one 
trlaL 

Under  all  the  drcomatances,  we  do  not  feel 
Justified  In  saying  that  the  trial  conrt  manl- 
fectly  abused  Its  discretion  In  granting  a 
new  trial,  and  the  order  appealed  from  Is 
therefore  affirmed. 

On  Rehearing. 

An  able  and  exhaustive  petition  for  re- 
hearing has  been  filed  herein,  wherdn  it  is 
earnestly  argued  that  the  former  opinion  is 
erroneous,  for  the  reason  that  a  new  trial  is 
granted  on  the  ground  of  newly  discovered 
evidence  which  Is  cumulative  and  impeaching 
In  character.  The  reasoning  adopted  in  the 
petition  is  based  on  the  erroneous  assump- 
tion that  this  conrt  has  granted  a  new  trial 
in  this  case.  That  question  was  presented  to 
and  decided  by  the  trial  court.  The  question 
presented  to  Uiis  court  is  not  whether  a  new 
trial  should  be  granted  or  denied,  but  wheth- 
er  or  not  the  trial  court  abused  its  Judicial 
discretion  in  ordering  a  new  trial. 

"A  test  of  what  is  within  the  discretion  of  a 
court  has  been  suggested  by  the  question:  May 
the  court  properly  decide  the  point  either  way? 
If  not,  then  there  is  no  discretion  to  exercise. 
If  there  is  no  latitude  for  the  exercise  of  the 
power,  it  cannot  be  said  that  the  power  is  dis- 
cretionary. The  only  limitation  upon  the  exer- 
cise of  discretionary  power  is  that  it  must  not 
be  abased."  Hayne,  New  Trial  and  Appeal,  i 
280,  p.  1650. 

And  the  appellate  conrt  will  uphold  the 
mling  of  the  trial  court  granting  a  new  trial 
on  a  discretionary  ground,  when  it  would 
have  refused  to  disturb  the  decision  of  that 
court  had  a  new  trial  been  denied,  and  will 
sustain  such  order,  even  though  the  trial 
conrt  would  have  beat  Justified  in  reaching 
a  different  conclusion,  and  althongh  the  ap- 
pellate court  might  deem  a  different  conclu- 
sion the  better  one.  Braithwaite  v.  Aiken  et 
al.,  2  N.  D.  57,  40  N.  W.  419;  People  v.  Golds- 
worthy,  130  Gal.  600,  62  Pac.  1074.  See,  also, 
St  Anthony  &  DakoU  EJlev.  Co.  v.  Martln- 
eau,  153  N.  W.  416. 

"The  rale  has  always  been,  whether  the  dis- 
cretionary act  was  authorized  by  jndidal  prece- 
dent or  by  act  of  Legislature,  that  an  exercise  of 
discretion  on  the  part  of  the  trial  court  would 
be  disturbed  only  for  an  abuse  thereof.  It  is 
therefore  Important  to  know  when  discretion 
has  been  abused.  This  is  not  always  easy  to  de- 
termioe^  bat  the  task  is  greatly  simplified  when 
it  is  remembered  that  the  dlsdretion  referred  to 
ia  legal,  and  never  arbitrary.  There  must  be  a 
legal  ground  or  excuse  for  every  act  of  the  court, 
and  not  a  mere  arbitrary  exercise  of  power  by 
the  will  of  tbe  individual  who  happens  to  occupy 
the  position  of  jodge.  Not  only  must  there  be  a 
legal  ground  or  excuse  in  support  of  the  exercise 
of  discretionary  power,  but  there  mast  be  some 
fact  or  reason  against  same;  otherwise,  there 
would  be  no  basis  for  an  exercise  of  discretion. 
Moreover,  the  discretion  of  the  court  must  al- 
ways be  exercised  in  behalf  of  justice  and  fair 
dealing  in. the  abstract,  and  manifeetly  mast  not 
be  contrary  to  tbe  principles  of  justice,  or  pro- 
ductive of  hardship  or  inconvenience.  If  this 
■bonld  be  the  case,  there  would  be,  in  tbe  lan- 
guage of  the  authorities,  an  abuse  of  discretion, 
and  tbe  appellate  conrt  would  reverse  the  Judg- 


ment or  order.  This  is  not  a  very  precise  rule ; 
but,  when  interpreted  by  the  light  of  the  cir- 
cumstances of  each  case,  it  is  of  practical  value, 
and  prevails  in  all  courts  where  the  commoni  law 
is  the  rule  of  decision."  Hayne,  New  Trial  and 
Appeal,  {  280. 

"While  it  may  be  difficult  to  define  exactly 
what  Is  meant  by  abuse  of  judicial  discretion, 
and  whatever  it  may  imply  as  to  tbe  disposition 
and  motives  of  the  Jodee,  it  is  fairly  deduclble 
from  the  cases  that  one  of  its  essential  attributes 
is  that  it  must  plainly  appear  to  effect  injus- 
tice."   Clavey  v.  Lord,  87  Cal.  413,  25  Pac  493. 

The  statute  provides  that  a  new  trial  may 
be  granted,  among  others,  on  the  ground  of 
"newly  discovered  evidence  material  to  the 
party  making  the  application,  which  he  could 
not  with  reasonable  diligence  have  discovered 
and  produced  at  the  trial."  Comp.  Laws 
1913,  I  7660,  subd.  4.  It  is  conceded  that  a 
motion  based  on  this  ground  is  addressed  to 
the  sound  Judicial  discretion  of  tbe  trial 
court  The  discretion  vested  in  a  trial  court 
in  the  determination  of  such  motions  is  based 
on  the  theory  "that  the  Judge  who  tries  a 
case,  having  the  parties,  their  witnesses,  a^ld 
counsel  before  bim,  with  opportunity  to  ob- 
serve th^r  demeanor  and  conduct  during  tbe 
trial,  and  note  all  incidents  occurring  during 
Its  progress  likely  to  affect  the  result  thereof, 
is  better  qualified  to  Judge  whether  a  fair 
trial  has  been  had  and  substantial  Justice 
done  than  the  appellate  tribunal." 

It  will  be  observed  that  the  statute  pre- 
scribes the  general  conditions  under  which 
newly  discovered  evidence  may  constitute  a 
ground  for  a  new  trial.  In  tbe  construction 
of  this  or  similar  provisions,  certain  general 
rules  have  been  formulated,  among  which 
may  be  found  the  ones  contended  for  by  coun- 
sel in  tbe  petition  for  rehearing  herein,  al- 
thongh it  is  generally  conceded  that  no  arbi- 
trary or  inflexible  rule  can  be  laid  down,  but 
that  the  question  of  whether  or  not  the  trial 
court's  discretion  in  granting  or  denying  a 
new  trial  was  properly  exercised  will  largely 
depend  on  the  peculiar  circumstances  of  each 
case.  In  a  discussion  of  this  proposition  it 
is  said  in  Baylies  on  New  Trials  and  Ap- 
peals (2d  Ed.)  p.  674: 

"Motions  for  a  new  trial  upon  the  ground  of 
newly  discovered  evidence  are  not  governed  by 
any  well-defined  rules,  but  depend  in  a  great  de- 
gree upon  the  peculiar  circumstances  of  each 
case.  They  are  addressed  to  tbe  sound  discre- 
tion of  the  court,  and  whether  they  should  be 
granted  or  refuged  involves  the  inquiry  whether 
substantial  justice  has  been  done;  the  court 
having  in  view  solely  the  attainment  of  that 
end.  Barrett  v.  Third  Ave.  R.  K.  Co.,  45  N.  Y. 
632 ;  Glassford  v.  Lewis,  82  Hun,  40,  31  N.  T. 
Supp.  162.  The  discretion  to  be  exercised  is 
legal,  and  not  arbitrary.  Carpenter  v.  Coe,  67 
Barb.  (N.  Y.)  411;  Piatt  v.  Munroe,  34  Barb. 
(N.  T.)  201.  In  cases  falling  within  the  prin- 
ciples laid  down  by  the  authorities,  the  courts 
will  follow  the  established  rules.  But  these 
rules  are  not  of  such  universal  application  as  to 
be  decisive  of  every  case,  however  much  it  may 
differ  in  circumstances  from  every  other.  No 
arbitrary  rule  can  be  laid  down  which  will  de- 
termine in  every  case  whether  a  party  exercised 
reasonable  diligence  in  procuring  evidence  for 
the  trial,  nor  whether  Uie  evidence  which  the 
party  desires  to  offer  on  a  new  trial  would  be 
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likely  to  diang*  the  result,  nor  whether  he  has 
used  due  diligence  in  maJdng  his  motion." 

See,  also,  Malmstad  v.  McHenry  Telephone 
Oo.,  149  N.  W.  690. 

In  Spelling  on  New  Trial  and  Appellate 
Practice  It  is  said: 

"Although  in  every  extended  discussion  of  the 
subject  of  newly  discovered  evidence,  and  in  a 
large  percentage  of  decisions  Involving  it,  the 
terms  'cumulative'  and  'merely  cumulative'  oc- 
cur, yet  only  a  thorough  and  painstaking  study 
of  cases  and  a  free  resort  to  the  true  reasons 
underlying  the  decisions  are  required  to  convince 
the  mind  that  these  terms  are  inappropriate  and 
confusing  when  used  determinatively  in  this 
branch  of  law.  It  has  been  in  several  cases  de- 
clared, as  the  result  of  many  other  decisions, 
that  new  evidence  possessing  sufficient  probative 
force  to  render  a  different  result  on  retrial  prob- 
able cannot  be  merely  cumulative.  •  •  • 
Few,  if  any,  modem  cases  can  be  cited  in  which 
a  new  trial  was  held  improperly  granted  by 
trial  courts  on  newly  discovered  evidence  pos- 
sessing the  above-mentioned  force  and  qualities, 
merely  because  it  was  cumulative.  All  corrobo- 
rative evidence  is  cumulative,  but  not  all  cu- 
mulative evidence  is  corroborative.  All  relevant, 
cqmpetent,  and  material  newly  discovered  evi- 
dence is  cumulative;  but,  if  it  be  of  sufficient 
probative  materiality  and  force  to  change  the 
result  upon  retrial,  it  is  not  'merely  cumula- 
tive.'" Spelling  on  New  Trial  &  Appellate 
Practice,  J  225. 

"  *  *  *  In  several  cases,  and  with  nnbroken 
oniformity  in  recent  cases,  the  Snpreme  Court 
et  California  has  taken  care  to  qualify  the  rule 
against  granting  new  trials  on  cumulative  new 
evidence  with  a  proviso  equivalent  to  a  strong 
aasertion  to  the  effect  that,  if  the  probability  of 
a  different  result  upon  retrial  were  present,  the 
rule  would  not  be  operative.  In  the  most  recent 
case  involving  the  question,  after  quoting  from 
the  statute  the  requisites  there  prescribed,  the 
oonrt  remarked:  'Where  these  requisites  occur, 
they  constitute  sufficient  grounds  for  a  new 
trial,  and  no  others  can  be  required.  Hence  the 
mie,  so  often  reiterated  by  ue  courts,  that  a 
new  trial  should  not  be  granted  where  the  evi- 
dence is  merely  cumulative,  must  l>e  regarded  (in 
this  state)  not  as  an  independent  rule,  additional 
to  those  established  by  the  provisions  of  section 
6ST  of  the  Code,  but  as  a  mere  application  of 
those  rules.'     The  courts  of  other  states  have 

fone  much  further  in  the  same  direction.  In 
7ew  Tork  the  question  of  whether  the  new  evi- 
dence is  cumulative  is  expressly  and  completely 
subordinated  to  the  question  whether,  if  admit- 
ted, it  would  probably  produce  a  different  result 
upon  a  retrial.  And  it  was  held  that  the  fact 
that  newly  discovered  evidence  is  cumulative  is 
not  necessarily  an  objection  to  granting  a  mo- 
tion based  thereon  for  a  new  trial,  where  the 
iteue  is  close  and  the  evidence  sharply  conflict- 
ing. And  in  Kentud^  a  view  is  taken  which 
is  the  substantial  equivalent  of  the  New  Tork 
rule.  It  is  there  held  that,  where  the  new  evi- 
dence goes  to  the  foundation  of  plaintiff's  claim, 
ft  cannot  be  considered  as  merely  cumulative. 
The  court  in  a  Pennsylvania  case  gives  clear 
expression  of  a  safe  rule  for  all  cases  as  follows: 
If  the  new  evidence  is  stronger  and  more  direct 
upon  the  same  vital  point  than  that  produced  at 
die  trial,  though  of  the  same  character,  it  would 
have  a  natural  tendency  to  produce  a  different 
result,  and  would  not  be  cumulative  In  the  sense 
Vfiich  justifies  its  exclusion.  If,  on  the  other 
band,  the  evidence  already  introduced  be  the 
stronger  and  more  direct,  and  of  the  same  char- 
acter, then  the  new  evidence  would  be  cumula- 
tive, without  any  probability  of  a  different  re- 
sult."   Spelling,  New  Trial  ft  App.  Prac.  {  226. 

And  In  the  case  of  Pengllly  v.  Case  Macta. 
Co.,  11  N.  D.  249,  263,  91  N.  W.  63,  66,  this 
oonrt  said: 


"A  careful  consideration  of  the  plainttiTs  affi- 
davits discloses  the  fact  that  some  of  the  newly 
discovered  evidence  would,  if  offered,  be  inad- 
missible under  the  rules  of  evidence;  but,  on 
the  other  band,  some  of  the  same  would  t>e  ad- 
missible, and  would  be  directly  pertinent  upon 
the  issue  of  plaintiff's  contributory  negligence. 
But  defendant's  counsel  claims  that  any  evi- 
dence contained  in  plaintiff's  affidavits  which 
would  be  admissible  at  the  trial,  if  offered,  is 
cumulative  in  character,  and  hence  cannot  be 
considered,  wlien  presented  as  newly  discovered 
evidence,  as  a  basis  for  an  application  for  a  new 
trial.  This  assumption  of  counsel  rests  npon 
the  well-established  general  rule  that  evidence 
which  is  cumulative  merely  cannot,  when  newly 
discovered,  furnish  a  ground  for  a  new  triaL 
But  with  respect  to  the  general  rule  invoked  by 
counsel  it  must  be  remembered  that  there  is  a 
recognised  qualification  of  the  same,  which  is  as 
well  supported  by  authority  as  tb«  rule  itself. 
The  qualification  or  exception  is  this:  Where 
the  newly  discovered  evidence,  if  cumulative,  is 
of  such  a  nature  as  to  be  decisive  of  the  result^ 
it  will  not  be  rejected  as  a  ground  of  new  trial 
merely  because  it  can  be  classified  technically 
as  cumulative  evidence.  •  »  »  But  we  have 
reached  the  conclusion  that  under  the  facts  of 
this  case  it  is  not  the  province  of  this  court, 
upon  an  appeal  from  the  order  of  the  trial  court 
granting  a  new  trial,  to  rule  decisively  either 
upon  the  weight  of  the  newly  discovered  evi- 
dence or  to  settle  a  somewhat  dubious  question 
as  to  whether  some  of  such  evidence  falls  within 
the  rule  or  the  exception  to  the  rule  relating  to 
cumulative  evidence.  The  order  granting  a  new 
trial  omits  to  state  the  grounds  or  reasons  whidl 
operated  upon  the  mind  of  the  trial  judge  in 
making  the  order,  and  hence  we  are  at  liberty 
to  consider  all  grounds  ui>on  which  the  applica- 
tion rested,  snd  in  doing  so  this  court  will  take 
account  of  l>oth  the  evidence  offered  at  the  trial 
and  the  newly  discovered  evidence.  An  exami- 
nation of  the  grounds  of  the  apolication  for  the 
order  appealed  from  will  at  once  develop  the 
fact  that  the  trial  court,  in  disposing  of  the 
problem  presented  upon  the  triplication,  was  not 
governed  by  fixed  rules  of  law,  and  in  the  nature 
of  the  case  could  not  be  governed  by  any  inflex- 
ible rule  of  law.  When  motions  of  this  nature 
are  presented  to  a  court,  Uiey  are  classified  as 
motions  addressed  to  the  discretion  of  the  oonrt. 
In  considering  the  evidence  adduced  or  that 
newly  discovered,  no  fixed  rules  of  law  exist 
which  could  be  decisive  of  the  result  of  the  in- 
vestigation. Under  snch  circumstances  a  mar- 
gin of  discretion  is  vested  in  trial  courts,  whidi 
permits  them,  with  a  view  to  promoting  the 
ends  of  justice,  to  weigh  the  evidence,  and,  with- 
in certain  limitations,  act  upon  their  own  judg- 
ment with  reference  to  its  weight  and  credibu- 
ity.  Nor  in  such  cases  will  the  court  necessarily 
be  governed  by  the  fact  that  the  verdict  return- 
ed has  the  support  of  an  apparent  preponder- 
ance of  the  evidence.  Unrighteous  verdicts 
sometimes  are  supported  by  apparently  substan- 
tial evidence,  and  to  meet  such  exceptional  cases 
the  presiding  judge,  who  sees  and  hears  the  wit- 
nesses, is  vested  with  a  discretion  to  vacate  such 
verdicts  and  order  a  new  trial  in  furtherance  of 
jnstice.  The  rule  that  ^verns  l  court  of  re- 
view in  this  class  of  motions— L  e ,  those  which 
appeal  to  judicial  discretion— does  not  apply  to 
trial  courts,  and  hence  the  trial  court  is  not 
debarred  from  granting  or  refusing  a  new  trial 
by  the  mere  fact  that  the  verdict  rests  upon 
sniwtantial  or  conflicting  evidence.  Hayne,  New 
Trials,  S  87.  This  discretion,  however,  is  na- 
ttier capricions,  arbitrary,  nor  nnrestricted. 
It  is,  on  the  contrary,  a  reasonable  discretion, 
to  be  exercised  with  great  caution,  and  in  cases 
of  abuse  the  trial  court  will  be  reversed  by  the 
reviewing  court  in  this  class  of  cases.  The  du- 
ties devolving  upon  a  court  of  review  in  this 
class  of  cases  are  to  be  distinguished  from  those 
which  govern  in  trial  courts.    In  the  reviewins 
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tribnnal  tiie  wdght  and  eredibOltr  of  testimony 
will  only  b«  conudered  with  a  view  to  determine 
whether  the  order  made  in  an  inferior  court, 
when  acting  within  the  domain  of  discretion, 
was  or  was  not  an  abase  of  discretion.  See  14 
£nc.  PL  &  Prac.  930,  880,  and  cases  in  note  1 ; 
Taylor  v.  Architectural  Co.,  47  Mo.  App.  257. 
The  rule  applicable  here  is  analogous  to  that 
applied  where  a  new  trial  is  sought  on  the 
grounds  of  improper  remarks  made  by  counsel 
to  a  jury ;  i.  e.,  tne  granting  or  refusing  of  the 
application  is  within  the  discretion  of  the  trial 
court.  See  Watson  t.  Railway  Co.,  42  Minn. 
46,  43  N.  W.  904iand  Sunberg  v.  Babcock,  66 
Iowa,  615,  24  K  W.  19.  In  the  federal  courts, 
aa  at  common  law,  all  motions  for  a  new  trial 
are  addressed  to  the  discretion  of  the  trial  court, 
and  its  rnling  cannot  be  reversed.  See  14  Enc. 
PL  4  Prac.  955.  As  to  the  application  of  this 
mle  to  newly  discovered  evidence,  see  Id.  982, 
note  8.  and  Hayne,  New  Trials,  p.  250.  See, 
also,  tne  Soatb  Dakota  cases  cited  in  Distad  t. 
Shanklin,  11  S.  D.  1,  75  N.  W.  205.  In  the  case 
at  bar  the  order  appealed  from  granted  a  new 
trial.  Such  orders,  when  based  upon  the  in- 
sufficiency of  tiie  evidence,  are  rarely  reversed 
by  a  reviewing  court,  and  never  except  upon 
grounds  which  are  strong  and  cogent.  The  rea- 
son for  discriminating  in  favor  of  sach  orders 
is  that  they  are  not  decisive  of  the  case,  but, 
on  the  contrary,  only  open  the  way  for  a  rein- 
vestigation of  the  entire  case  upon  its  facts  and 
merits." 

It  is  also  true  that  ordinarily  a  new  trial 
will  not  be  granted  where  the  newly  discov- 
ered evidence  ia  merely  impeaching  in  its 
character;  but  if  the  newly  discovered  evi- 
dence is  of  emcb  character  that  the  trial  court 
ia  convinced  that  it  would  be  unjust  to  per- 
mit the  fonner  verdict  to  stand,  and  that  the 
newly  discovered  evidence  is  of  sudi  proba- 
tive force  and  importance  as  to  render  a 
different  result  probable  on  a  retrial,  the 
fact  that  it  has  a  tendency  or  effect  to  con- 
tradict or  impeach  witnesses  who  testified 
on  the  trial  should  not  prevent  its  full  con- 
sideration on  the  motion,  or  the  granting  of 
a  new  trial  to  allow  its  introduction.  In  29 
Cyc.  918v  it  is  said: 

"Ordinarily  a  new  trial  will  not  be  granted  for 
newly  discovered  evidence  to  impeach  a  witness. 
Thus  evidence  to  show  that  a  witness  had  made 
statements  inconsistent  with  his  testimony  or 
to  contradict  him  on  Immaterial  or  collateral 
matters  is  sddom  ground  for  a  new  trial.  But 
evidence  of  oontnidictory  statements  made  by 
a  witness  on  whose  testimony  a  doubtful  verdict 
was  founded  has  sometimes  been  held  sufficient 
cause  for  setting  aside  the  verdict.  Newl^  dis- 
covered evidence  to  successfully  contradict  a 
witness  upon  a  material  matter  may  be  cause 
for  allowing  a  new  trial,  and  it  is  no  objection 
to  sncta  allowance  that  the  evidence  may  ind- 
dentaUy  impeach  a  witness." 

In  Spiling  on  New  Trial  and  Appellate 
Practice,  f  227,  this  prc^iositlon  is  discussed 
In  the  following  language: 

"If  the '  newly  discovered  evidence  would  es- 
tabUsb  a  material  fact  of  sufficient  probative 
importance  to  render  a  different  result  prob- 
able on  a  retriaL  the  fact  that  it  has  the  ten- 
dency or  effect  to  contradict  or  Impeach  witness- 
es who  have  testified  on  the  trial  should  not  pre- 
vent its  full  consideration  on  the  motion,  or  the 
granting  of  a  new  trial  to  allow  its  introduction. 
The  evidence  should  not  on  the  motion  be  denied 
consideration  under  sneh  conditions,  any  more 
tliMw  where  evidence  <rf  eoual  importance  is  ob- 
jected to  as  cumulative.  The  decisions  involving 
impeaching,  offered  as  newly  discovered,  evi^ 


deuce  present  about  the  same  inconsistencies 
inaptitudes  of  expression,  conflicts,  drift,  and 
tendency  as  on  the  subject  of  cumulative  evi- 
dence BO  offered.  The  essence  and  ultimate  re- 
sult, however,  support  the  proposition  above 
stated.  It  is  in  entire  harmony  with  the  general 
rule  that  newly  discovered  evidence  whidi  is 
merely  impeaching  in  character  is  not  ground 
for  a  new  triaL  In  a  few  cases  orders  granting 
new  trials  have  been  upheld  without  reference 
to  the  establishment  of  any  new  fact  merely  be- 
cause the  testimony  given  at  the  trial  was 
strongly  or  overwhelmingly  contradicted  by  that 
contained  in  the  affidavits." 

The  statute  prescribes  the  requisites  for  a 
motion  based  on  this  ground  as  foUovra:  (1) 
The  evidence  must  be  newly  discovered;  (2) 
it  most  be  material ;  (3)  it  must  be  such  that 
the  moving  party  could  not  with  reasonable 
diligence  have  discovered  and  produced  thn 
same  at  the  trial  of  the  action.  In  order  to 
be  entitled  to  a  new  trial  on  this  ground, 
the  moving  party  must  present  to  the  trial 
court  a  showing,  sufficient  to  satisfy  that 
court  that  the  evidence  has  the  three  quali- 
fications prescribed  by  the  statute.  But 
whether  or  not  this  is  satisfactorily  or  sof- 
fldently  shown  Is  primarily  a  question  to  be 
determined  by,  and  resting  in  the  sound  Ju- 
dicial discretion  of,  the  trial  court,  and  sub- 
ject to  review  by  the  appellate  court  only  in 
cases  where  there  has  been  a  manifest  abuse 
of  such  discretion. 

The  evidence  must  be  newly  discovered. 
In  discussing  this  proposition  it  is  said  in 
Spelling  on  New  Trial  and  App.  Pr.  f  207: 

"The  additional  evidence  to  afford  opportu- 
nity for  the  introduction  of  which  a  new  trial 
is  sought  must  be  newly  discovered,  by  which 
expression  is  meant  that  it  must  have  been  dis- 
covered since  the  trial.  If  discovered  before  or 
at  the  trial,  and  no  continuance  of  the  trial  was 
applied  for,  an  answer  to  the  motion  that  no 
diligence  is  shown  will  be  sufficient  to  defeat  it, 
no  matter  wliat  else  may  be  shown.  And  since 
each  party,  and  especially  their  counsel,  are  pre- 
sumed to  be  familiar  with  the  issues,  and  to 
know  what  proofs  will  be  required  to  sustain 
his  own  allegations,  or  to  meet  and  overthrow 
such  as  may  be  adduced  in  support  of  those 
against  him,  it  is  not  enough  to  present  a  show- 
ing that  he  did  not  know,  or  did  not  discover 
until  since  the  trial,  the  materiality  of  the  evi- 
dence. It  is  the  evidence  itself,  and  not  merely 
its  materiality,  which  must  appear  to  liave  been 
newly  discovered.  Bnt  it  would  be  very  diffi- 
cult to  state  any  rule  or  principle  apphcable  to 
the  subject  of  newly  discovered  evidence  to 
which  there  are  no  exceiAions ;  and  it  was  held 
that  this  rule  did  not  apply  where  there  was 
no  reason  to  suppose  that  evidence  within  the 
knowledge  of  the  party  was  materiaL  The  mov- 
ing par^  must  show  by  his  own  affidavit  that 
the  new  evidence  was  not  known  to  him  at  the 
time  of  the  trial.  Upon  that  question  the 
affidavits  of  other  persons  are  not  suffi- 
cient.     

The  evidence  must  be  materiaL  Tbia  nec- 
essarily includes  that  the  evidence  must  be 
comi)etent  and  admissible.  Spelling  on  New 
Tr.  &  App.  Pr.  {  224.  In  determining  the 
materiality  and  sufficiency  of  the  evidence 
it  is  frequently  suggested  that  such  evidence 
must  be  of  such  character  that  it  will  prob- 
ably change  the  result  upon  a  retriaL  The 
reason  for   this  is  obvious.     A  new  trial 
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Bhoald  not  be  granted  as  a  mere  empty  cere- 
numy.  Hence  necessarily  a  trial  court,  be- 
fore granting  a  new  trial,  should  be  satisfied 
that  the  former  verdict  was  unjust,  and  that 
the  newly  discovered  evidence,  when  weighed 
with  the  evidence  received  at  the  trial,  will 
probably  result  In  a  different  verdict  upon  the 
retrial.    14  Enc.  PI.  &  Pr.  p.  792. 

"The  probability  of  a  different  result  upon  a 
retrial,  often  suggested  as  a  test  of  the  suffi- 
ciency in  point  of  materiality  and  importance 
of  alleged  new  evidence  to  warrant  a  new  trial, 
is  merely  a  guide  for  the  courts  in  arriving  at 
a  conclusion  aa  to  whether,  with  the  addition 
of  the  new  evidence,  the  result  ought  to  be  dif- 
ferent A  very  slight  addition  of  material,  com- 
petent, and  relevant  testimony,  or  even  the  same 
evidence  without  addition,  might  produce  a  dif- 
ferent result  with  a  different,  or  even  with  the 
same,  jury  upon  a  retrial.  But  the  duty  of  de- 
ciding the  motion  rests  primarily  with  the  trial 
courtj  and  the  question  whether  a  different  re- 
sult IS  probable  is  necessarily  included  in  its 
decisioD.  The  general  rule  on  the  subject,  the 
same  being  unquestionably  correct  as  an  ab- 
stract legid  proposition,  may  be  brietly  stated 
thus:  A  new  trial,  where  the  motion  is  based 
upon  newly  discovered  evidence,  may  be  prop- 
erly refused,  if  such  evidence,  being  admitted, 
would  not  change  the  result.  The  same  prin- 
ciple has  been  sometimes  expressed  In  different 
language,  but  the  meaning  is  usually  that  above 
conveyed.  The  foregoing  expression  is  equiva- 
lent to  saying  that  the  motion  should  not  be 
granted,  unless  the  court  can  see  from  the  show- 
ing made  that  a  different  verdict  will  probably 
result  from  a  retrial  with  the  new  evidence  add- 
ed. In  other  words,  in  order  to  warrant  a  denial 
of  the  motion,  the  court  must  be  of  the  opinion 
that  the  admission  of  the  new  evidence  would  not 
cause  a  different  result.  It  is  also  the  equiva- 
lent of  the  rule  as  stated  in  other  cases,  namely, 
that  if  the  newly  discovered  evidence  fails  to 
raise  a  reasonable  presumption  that,  if  produced, 
it  would  change  the  result,  a  new  trial  will  not 
be  granted,  or  that  it  might  change  the  result. 
As  in  all  cases  where  the  matter  rests  almost 
absolutely  within  the  discretion  of  individual 
men,  no  specific  rule  of  any  value,  subordinate 
to  and  deiinitive  of  the  leading  rule,  and  ap- 
plicable generally,  can  be  laid  down.  But  the 
following  attempt  to  state  a  more  specific  rule 
as  at  least  worth  considering:  Where  the  newly 
discovered  evidence  is  not  conclusive  against  the 
opposing  party,  and  is  reconcilable  with  either 
plaintiffs  or  defendant's  theory  of  the  case,  and 
the  verdict  already  returned  would  be  abundant- 
ly supported  by  the  evidence,  with  the  proposed 
evidence  added,  it  is  proper  to  overrule  the  mo- 
tion ;  otherwise,  to  grant  it  *  *  * "  Spell- 
ing, New  Trial  and  App.  Pr.  i  221. 

But  in  determining  the  sufficiency  and  ma- 
teriality of  tbe  new  evidence  the  court  must 
weigh  It  with  the  evidence  received  at  the 
trial.    14  S^c.  PL  &  Pr.  792. 

"In  deciding  upon  the  probability  of  a  change 
in  the  result  by  adding  newly  discovered  evi- 
dence, having  ascertained  that  it  is  such  as  en- 
titles it  to  consideration,  tbe  court  will,  if  nec- 
essary, examine  and  consider  the  record  on  the 
trial.  Accordingly  the  court  was  held  fully  war- 
ranted in  denying  the  motion,  in  view  of  the 
testimony  oi  eyewitnesses,  to  which  the  affi- 
davit of  tbe  hew  witness  merely  opposed  by  tes- 
timony of  a  threat  of  the  deceased  against  the 
defendant,  convicted  of  manslaughter.  Tbe 
court  will  not  only  examine  the  general  features 
of  the  case,  but  will  examine  the  testimony  of 
particular  witnesses,  in  order  to  determine  what 
consideration  should  be  given  to  the  new  evi- 
dence. *  •  •  >'  Spelling,  Kew  Trial  and  App. 
Pr.  S  222. 


It  Is  also  incnmbent  upon  tbe  movant  to 
8how  diligence.  Whether  or  not  a  sufficient 
showing  of  diligence  has  been  made  Is  a 
question  of  fact,  to  be  determined  in  the 
first  Instance  by  the  trial  court,  and  its  deci- 
sion is  binding  on  the  appellate  court,  and 
will  not  be  reviewed,  except  in  case  of  an 
abuse  of  discretion  on  the  part  of  the  trial 
court 

"The  question  of  diligence  in  preparing  for 
trial,  and  of  the  lack  of  diligence  as  a  bar  to  the 
motion  on  the  ground  of  newly  discovered  evi- 
dence, like  all  questions  resting  upon  facts  to  be 
presented  upon  affidavits,  and  to  be  considered 
in  light  of  the  course  and  environment  of  the 
trial,  is  peculiarly  appropriate  for  final  deter- 
mination by  the  trial  court;  and  its  decision 
herein  will  not  be  interfered  with,  except  in  case 
of  abuse  of  discretion,  or,  as  the  same  idea  is 
sometimes  expressed,  to  prevent  obvious  injus- 
tice. It  may  be  stated,  as  a  general  principle 
of  law,  that  a  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evidence,  if  the 
evidence  might  have  been  discovered  by  reason- 
able diligence  in  time  to  have  been  produced  at 
the  triaL  •  •  • "  Spelling  on  New  Trial  and 
App.  Pr.  I  209. 

But  diligence  Is  a  relatlTe  term,  incapable 
of  exact  definition,  and  depends  essentially 
upon  the  particular  circumstances  of  each 
case.  Helntz  v.  Cooper,  104  Cal.  668,  38  Pac. 
611.  And  In  determining  the  question  of 
whether  or  not  the  moving  party  used  due 
diligence,  all  the  circumstances,  including  tbe 
situation  of  the  parties  and  the'  witness  who 
will  give  the  newly  discovered  evidence,  will 
be  considered.  Sturdy  ▼.  St  Charles  Land, 
eta,  Ca,  33  Mo.  App.  44.  And  whUe  It  is 
true  that  the  general  tendency  of  the  trial 
courts,  with  the  full  sanction  of  the  appel- 
late courts,  seems  to  be  toward  strictness 
rather  than  laxity  In  the  showing  of  dili- 
gence on  the  motion  based  on  the  ground  of 
newly  discovered  evidence,  still  "the  courts 
have  held  the  strict  rule  as  to  the  showing  of 
diligence  inapplicable  In  certain  cases,  thus 
constituting  exceptions  to  the  rule,  while  In 
other  Instances,  without  expressly  suspending 
Its  operation,  have  greatly  relaxed  its  re- 
quirements, to  meet  the  peculiar  hardships 
of  such  cases,  and  prevent  what  they  consid- 
ered a  failure  of  Justice."  Spelling  on  New 
Trial  and  Appellate  Practice,  S  219.  See,  also, 
Malmstad  v.  McHenry  Telephone  Co.,  149  N. 
W.680. 

The  function  of  the  courts  is  to  dispense 
justice.  And  the  fundamental  question  pre- 
sented on  a  motion  for  new  trial  based  on  the 
ground  of  newly  discovered  evidence  Is  wheth- 
er or  not  substantial  Jnstlce  was  done  at  the 
former  trial.  It  Is  the  duty  of  the  parties 
to  litigation  to  ezerdse  due  diligence  in  pre- 
paring and  presenting  their  causes,  and  to 
produce  to  the  court  the  best  evidence  with- 
in their  power  on  the  questions  Involved. 
The  presumption  Is  that  the  verdict  of  a 
Jury  is  right,  but  if  the  unsucceasful  party 
discovers  after  trial  new  evidence,  which  ha 
could  not  with  reasonable  diligence  have  dis- 
covered and  produced  at  the  trial,  of  sudi 
character  as  to  convince  the  court  that  an  In- 
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Justice  has  been  done,  and  that  a  new  trial 
probably  will  ctaatige  tbe  resolt,  then  a  new 
trial  should  be  granted.  14  Bnc.  PL  &  Pr. 
790.  A  new  trial  on  this  ground  Is  granted 
only  In  the  Interests  of  justice. 

This  action  was  upon  a  promissory  note. 
It  is  conceded  by  both  parties  that  the  only 
question  submitted  to  the  jury  was  whether 
or  not  the  note  was  genuine  or  a  forgery.  It 
Is  also  conceded  that,  U  tbe  note  was  exe- 
cuted at  aU,  It  most  have  been  at  the  time 
and  place  referred  to  in  the  affidavit  of  St 
Clair.  It  also  seems  to  be  conceded  that 
at  that  time  and  place  the  plaintiff  and  de- 
ftodant  Altered  Into  a  certain  contract  of  ex- 
diange,  and  that  the  only  persona  present  at 
that  time  were  the  plBintifT  and  defendant 
and  tbe  witness  St  Clair.  It  seems  to  be  the 
contention  of  the  plaintiff  that  at  that  time 
and  place  the  defendant  signed,  not  only  the 
contract,  but  also  the  note  involved  In  this 
suit;  while  the  contention  of  the  defendant 
seems  to  be  that  be  signed  tbe  contract,  but 
that  be  did  not  sign  tbe  note,  and  that  his 
puriwrted  signature  thereto  is  a  forgery.  Aa 
already  stated  In  the  former  opinion,  no 
statement  of  case  has  been  prepared,  and  the 
testimcmy  ot  the  plaintiff  and  defendant  on 
this  question  Is  not  before  us.  We  have  no 
means  ot  knowing  what  this  testimony  was, 
or  to  what  extent  the  testimony  of  St  Clair 
corroborated  or  contradicted  one  or  the  oth- 
er o£  these  parties,  or  to  what  extent  the 
newly  discovered  evidence  will  affeet  the 
testimony  of  these  parties.  This  testimony  Is 
not  before  us. 

The  trial  judge,  however,  not  only  heard  this 
testimony,  bat  saw  the  parties  themselves 
as  It  was  given.  He  also  heard  the  testimony 
of  the  other  witnesses  and  the  arguments  of 
counsd.  He  was  familiar  witli  all  the  de- 
tails of  the  trial,  and,  possessed  of  this  pecu- 
liar knowledge,  he  said,  In  effect  that  under 
all  the  circumstances  In  this  case  the  evi- 
dence was  newly  discovered,  that  the  defend- 
ant could  not  with  reasonable  diligence  have 
discovered  and  produced  the  same  at  the 
trial,  and  that  when  considered  and  weighed 
with  the  former  testimony.  It  was  material 
to  the  defendant  to  the  degree  that  upon  a 
retrial  of  the  action  a  different  result  was 
probable.  The  presumption  la  that  an  order 
granting  a  new  trial  Is  right,  and  the  burden 
Is  upon  the  app^laut  to  show  that  the  ground 
urged  and  the  showing  made  in  support  of 
Bach  motion  was  insufficient  and  to  do  this 
be  must  present  a  sufflcieat  record  for  re- 
viewing each  ground  of  the  motion.  Davis  v. 
Jacobson,  13  N.  D.  430,  432,  101  N.  W.  314. 

In  this  case  the  appellant  had  tbe  burden 
of  showing  that,  under  all  the  facts  and  clr- 
camstances  In  this  case,  the  trial  court  man- 
ifestly abused  Its  discretion  in  granting  a 
new  trial.  We  are  all  agreed  that  upon  tbe 
record  presented  to  us  an  abuse  of  discretion 
has  not  been  shown.  The  discretion  vested 
In  the  trial  court  should  be  exercised  in  the 


Interests  of  Justice.  There  Is  nothing  to  in^ 
dlcate  that  it  was  not  so  exercised  in  this 
case. 

The  former  decision  will  stand.    A  rehear- 
ing is  denied. 


STATE3  V.  CBAT, 

(Supreme  Court  of  Korth  Dakota.     April  29, 

1915.     On  ReheariDg)  June  7,  1915.) 

(ByUahvt  tp  t'^e  Court.) 

1.  Cbdiinai.  Law  «=3U59-  — AppeaI/— Pind- 
uro  OF  Fact — CoN]n>icTiNa  Evidence. 

The  finding  of  the  jury  on  a  disputed  <iues- 
tion  of  fact  is  binding  upon  the  appellate  court 
if  there  is  any  substantial  competent  evidence 
to  sustain  such  finding. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jg  3074-3083;  Dec.  Dig.  ^=> 
1159.] 

2.  CaiiaNAj.  Law  ^=>1156— ApfeaI/— Discbs- 

TIONART   BULINO— NKW  TBIAL. 

A  motion  for  a  new  trial  on  tbe  ground 
of  misconduct  of  a  juror  is  addressed  Uirgely 
to  the  sound  judicial  discretion  of  the  trial 
court  and  the  appellate  court  will  not  inter- 
fere, unless  it  is  shown  that  such  discretion 
has  been  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3067-3071 ;  Dec  Dig.  <8=> 
1156.] 

3.  Ckuiirai,  Law  «=»1156— Apfxai/— Discbe- 
TioNART  Ruling — New  Tbiai.. 

This  rule,  also,  applies  to  a  motion  for  a 
new  trial  on  the  ground  of  newly  discovered 
evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3067-3071;  Dec.  Dig.  «=> 
1156.] 

4.  LABCBNT    4=65    —    SUTFICIENCT    OP    EVI- 
DENCE —  DENIAL  or  New  Tbial— Discbb- 

TION. 

In  tbe  instant  case  it  is  held  that  this  court 
cannot  say  that  the  court  abused  its  discretion 
in  denying  a  new  trial.  It  Is  also  held  that 
the  evidence  is  sufficient  to  sustain  the  verdict 
[Ed.  Note.— For  other  cases,  see  LArceny, 
Cent  Dig.  §  160;   Dec.  Dig.  «=a)e5.] 

Appeal  from  District  Court,  WlUlams 
County;   Flsk,  Judge. 

Ira  Cray  was  convicted  of  the  crime  of 
grand  larceny,  and  appeals.    Affirmed. 

Mlddaugh,  Cuthbert,  Smythe  &  Hunt  of 
Devils  Lake,  for  appellant  C.  C.  Converse, 
State's  Atty.,  and  K.  V.  Boddy,  Asst  State's 
Atty.,  both  of  Schafer,  for  the  State. 

CHBISTIANSON,  J.  The  defendant  was 
convicted  in  the  district  court  of  Williams 
county,  upon  a  change  of  venue  from  McKen- 
zle  county,  of  the  crime  of  grand  l&t^euf, 
and  sentenced  to  Imprisonment  in  the  state's 
penitentiary  for  the  term  ot  ,two  years. 
Thereafter  a  motion  for  new  trial  was  made 
and  denied,  and  this  appeal  is  taken  from 
the  judgment  and  tbe  order  denying  a  new 
trial. 

There  are  153  assignments  of  error,  but 
148  of  these  relate  to  rulings  on  the  admis- 
sion or  rejection  of  evidence,  and  are  group- 
ed by  appellant  under  five  separate  classes. 


^saFor  oUier  case*  see  samt  topic  and  KET-NUMBBR  In  all  Key-Namberad  DlEetU  aad  lodexM 
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Tte.:  (1)  Incompetent,  argnmentatlre,  and 
Improper  rebuttal ;  (2)  Irrelevant  and  imma- 
terial ;  (3)  leading,  suggestive,  and  calling  for 
a  oon<dU8iDn  of  the  vltneas ;  (4)  assumption 
of  a  statement  of  facts,  and  no  foundation; 
(6)  improper  i^strlctions  on  cross-examina- 
tion. It  will  be  observed  that  the  objections 
indicate  that  the  rulings  challenged  related 
to  matters  largely  within  the  discretion  of 
the  trial  court  We  have  carefully  examin- 
ed every  one  of  the  assignments,  and  are  un- 
able to  find  any  instance  wherein  the  ruling 
of  the  trial  court  constituted  prejudicial  er- 
ror. In  fact,  on  the  oral  argument  it  was 
virtually  conceded  by  appellant's  counsel  that 
the  rulings  of  the  trial  court  upon  the  ad- 
mission or  rejection  of  evidence  would  not 
In  themselves  entitle  defendant  to  a  new 
trial ;  but  appellant's  counsel  contended  that 
these  matters,  when  considered  with  the  oth- 
er matters  urged  In  support  of  the  motion 
for  a  new  trial,  would  require  that  a  new 
trial  be  granted. 

The  remaining  6  assignments  are  based 
np<m  the  Insufficiency  of  the  evidence  to  sus- 
tain the  verdict,  the  alleged  misconduct  of  a 
Juror,  named  Turner,  and  newly  discovered 
evidence.  These  are  the  only  assignments  of 
error  worthy  of  any  serious  consideration. 
The  testimony  shows  that  on  December  SI, 
1912,  one  Elbert  Payne  was  the  owner  of 
about  8d7  bushels  of  flax  stored  In  a  shack 
situated  about  20  miles  from  the  town  of 
Rivervlew,  and  only  a  short  distance  from 
where  the  defendant  and  his  brother  owned 
and  farmed  certain  lauds  in  McKenzie  coun- 
ty in  this  state.  In  the  morning  of  Decem- 
ber 31,  1912,  a  son  of  one  Clark  had  occasion 
to  go  to  the  shack  in  question  to  look  for  a 
certain  knife  which  had  been  left  there  at 
some  previous  time,  and  when  there  he  ob- 
served that  the  roof  of  the  shack  had  been 
broken  open  and  some  flax  taken  out  of  the 
shack.  He  forthwith  notiSed  his  father,  and 
also  Mr.  Payne,  the  owner  of  the  flax,  with 
the  result  that  these  parties  and  another 
neighbor  went  up  to  the  shack  in  question, 
and  found  that  the  roof  had  been  broken 
open  and  some  of  the  flax  removed.  They 
also  found  a  wagon  trail  leading  to  the 
Shack,  and  they  testified  positively  that  they 
"back-tracked"  this  trail  to  the  house  of  the 
defendant — to  the  very  place  In  the  yard 
where  the  wagon  started'  that  morning; 
and  they  further  testified  that  they  there- 
upon tracked  the  wagon  from  the  shack  all 
the  way  to  the  elevator  at  Rivervlew,  where 
the  flax  was  delivered.  These  witnesses  for 
the  state  claim  that  they  were  able  to  track 
this  wagon  on  account  of  a  peculiar  mark 
made  by  the  hoof  of  one  of  the  horses,  by 
reason  of  the  fact  that  a  piece  had  been  bro- 
ken out  of  the  hoof.  It  is  conceded  that 
these  parties  reached  the  elevator  at  River- 
vlew shortly  after  the  defendant  had  un- 
loaded his  load  of  flax,  and  while  the  de- 
fendant was  still  at  the  elevator. 

It  Is  likewise  conceded  that  at  that  time 


Payne  accused  the  defendant  of  stealing  the 
flax.  The  complaining  witness  also  claims 
that  at  that  time  he  called  the  defendant's 
attention  to  the  defect  in  the  hoof  by  means 
of  which  it  is  dalmed  the  defendant  was 
tracked,  and  in  this  he  is  corroborated  by 
other  witnesses.  The  defendant  denies  this, 
and  says  tliat  no  reference  was  made  to  the 
defective  hoof,  and  he  and  his  witnesses 
claim  that  the  horses  were  shod,  and  that 
for  that  reason  the  mark  claimed  to  have 
been  made  could  not  possibly  have  been 
made.  The  defoidant  produced  several  wit- 
nesses who  testified  that  the  horses  were 
shod.  But,  on  the  other  hand,  as  already 
stated,  three  witnesses  for  the  state  testified 
positively  that  they  tracked  the  horses  on 
the  day  the  fiax  was  stolen,  first  from  the 
place  of  the  defendant  to  the  shade,  and 
next  from  the  shack  to  the  levator  where 
the  grain  was  sold.  These  witnesses  tes- 
tify positively  that  the  horses  were  not 
shod  on  that  day,  and  that  they  noticed 
the  peculiar  mark  as  already  stated,  and 
at  the  elevator  observed  that  the  horses 
were  not  shod,  and  noticed  the  defect  in  the 
hoot  whidi  caused  the  mark  to  be  made. 
There  is  a  square  conflict  in  the  testimony 
as  to  the  condition  of  the  roads  on  that 
morning,  and  the  character  and  quality  of 
the  flax.  Appellant's  counsel,  however,  con- 
tends that  the  prime  question  in  the  case  is 
whether  or  not  the  horses  were  shod  on  the 
31st  of  December,  1912,  and  his  contention  is 
that  upon  this  question  the  evidence  Is  in- 
sufficient to  sustain  the  verdict  It  Is  true 
that  there  la  strong  evidence  on  this  feature 
of  the  case  in  favor  of  the  defendant;  but 
on  the  other  hand,  there  were  four  witnesses 
for  the  state  who  testified  positively  that 
they  observed  the  horses  on  the  day  la  ques- 
tion and  that  at  that  time  the  horses  were 
not  shod. 

[1]  The  question  of  the  credibility  of  the 
witnesses  and  the  credence  to  be  given  to 
their  testimony  was  a  matter  for  the  Jury, 
and  its  finding,  based  upon  conflicting  evi- 
dence, is  binding  upon  this  court  The  only 
authority  this  court  has  is  to  review  the  rul- 
ings of  the  trial  court  to  ascertain  whether 
or  not  the  defendant  has  been  afforded  a 
fair  trial  under  the  laws  of  this  state.  He 
was  entitled  to  have  the  issues  of  fact  sut>- 
mltted  to  a  Jury,  and  the  finding  of  the  Jury 
upon  an  issue  cannot  be  set  aside,  if  there  Is 
any  substantial  competent  testimony  in  the 
record  to  sustain  such  finding.  And  there 
is  ample  testimony  in  this  case  from  which 
the  Jury  could  find  that  the  horses  of  the  de- 
fendant were  not  shod  on  December  31,  1912. 
This  is  also  true  of  the  other  issues  of  fact 
involved  in  the  action.  The  Jury  believed 
that  the  witnesses  for  the  state  told  the 
truth  upon  all  disputed  issues,  and  that  the 
defendant  and  his  witnesses  did  not  and  by 
their  verdict  have  said  that  they  were  satis- 
fled  beyond  a  reasonable  doubt  of  defend- 
ant's guilt    The  trial  Judge,  who  saw  and 
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Iteard  all  the  witnesses  testify,  ^nd  had  an 
opportunity  to  observe  their  demeanor  while 
testifying,  has  added  his  approval  to  the  Ju- 
ry's finding,  by  denying  a  motion  for  a  new 
trial.  The  findings  of  the  jury  and  trial 
court  upon  this  question  are  binding  on  this 
court. 

[2]  The  charge  of  misconduct  of  a  Juror  is 
based  solely  upon  the  afiidavlt  of  one  Jensen. 
The  material  part  of  the  affidavit  of  Jensen 
is  as  follows: 

"That  while  he  was  attending  said  trial  as  a 
■pectator  as  aforesaid  be  became  acquainted 
with  one  W.  C.  Turner,  who  was  one  of  the 
regular  panel  of  jurors  during  said  term,  and 
who  was  one  of  the  jurors  who  returned  the 
verdict  finding  the  defendant  above  named  guilty 
of  the  charge  of  grand  larceny.  That  after  he 
became  acquainted  with  the  said  juror  Turner 
as  aforesaid,  and  while  said  action  was  being 
tried,  before  the  same  was  closed  either  by  the 
state  or  by  tlie  defendant,  and  while  the  de- 
fendant above  named  was  subqiitting  testimony 
in  his  behalf,  affiant  and  said  Turner  were  sit- 
ting in  front  of  the  Great  Northern  Hotel  in 
said  city  of  Williston,  conversing,  said  Turner 
aforeaaid  stated  to  affiant  that  the  defendant 
above  named,  Ira  Cray,  and  his  witnesses, 
claimed  that  the  roads  in  the  vicinity  of  where 
the  flax  was  claimed  to  have  been  stolen  were 
frozen  and  luurd ;  that  he  (Turner)  knew  better ; 
that  he  knew  tliey  were  dusty,  he  having  done 
considerable  hauling  that  faU  and  winter  himself. 
That  there  was  only  one  question  in  the  case, 
and  that  was,  'If  the  defendant  can  prove  that 
the  horses  were  shod,  if  he  can  satisfy  us  that 
the  horses  were  shod,  and  tliat  there  wasn't 
any  piece  out  of  the  hoof,  there  wouldn't  be 
anything  to  the  case'  as  far  as  the  state  was 
concerned.  'But  I  believe  in  my  own  mind  that 
Cray  is  guilty,  and  if  it  was  left  to  me  he  would 
be  found  guilty.'  Affiant  further  says  that  the 
game  evening,  while  affiant  was  passing  the 
Great  Northern  Hotd,  he  saw  said  Turner  in 
conversation  with  one  of  the  witnesses  who  ap- 
peared for  the  state,  a  witness  by  the  name  of 
Unfred,  a  grain  buyer  at  Riverview,  as  he  testi- 
fied, and  affiant  heard  said  Turner  in  said  con- 
versation use  the  name  of  the  defendant  above 
named,  and  knows  of  his  own  knowledge  that 
be  and  the  said  Unfred  were  talking  concerning 
the  above  entitled  action ;  that  immediately  that 
said  Turner  and  Unfred  saw  this  affiant  they 
quit  talldng,  Unfred  getting  up  from  the  seat 
upon  which  he  and  the  said  Turner  had  been 
sitting,  and  walked  away ;  that  affiant  then  sat 
down  beside  said  Turner,  and  at  said  time  said 
Turner  informed  affiant  that  Unfred  had  stated 
that  he  was  but  a  witness  and  didn't  care  how 
the  case  went." 

In  opposition  to  the  afSdavlt  of  Jensen,  the 
state  tendered  the  affldavit  of  the  juror  Tur- 
ner, which  is  as  follows: 

"That  he  is  a  citisen  and  resident  of  Williams 
county,  N.  D.,  and  that  he  is  64  years  of  age. 
That  his  post  office  is  Buiord,  N.  D.,  but  that 
his  nearest  railroad  point  is  Bainville,  Sheridan 
county,  Mont.  That  he  was  one  of  the  jurors 
on  tli«  regular  panel  for  the  June,  1913,  term 
of  the  district  court  of  Williams  county,  and  was 
one  of  the  jurors  who  tried  the  case  of  the  state 
against  Ira  Cray,  in  which  the  defendant  was 
cbasged  with  the  theft  of  certain  flax.  That  af- 
fiant has .  read  a  copy  of  an  affidavit  of  one 
John  H.  Jensen,  exhibited  to  him  by  C.  C.  Con- 
verse of  Schafer,  N.  D.,  in  which  said  Jensen 
states  tliat  this  affiant  stated  to  said  Jensen 
that  this  affiant  knew  that  the  roads  in  the 
vicinity  where  the  flax  was  claimed  to  tiave 
been  stolen  were  not  frozen  and  iiard,  but  that 
they  were  dusty,  he  having  done  considerable 
hauling  that  fall  and  winter  himself;   and  af- 


fiant now  states  on  his  oath  that  he  did  not 
make  such  statement,  nor  did  he  make  any  state- 
ment in  substance  the  same,  either  to  the  said 
Jensen  or  to  any  one  else,  either  at  the  time  and 
place  claimed  by  Jensen  or  at  any  other  time  or 
place ;  that  as  a  matter  of  fact  this  affiant  has 
never  at  any  time  done  any  hauling  on  the  south 
side  of  the  Missouri  river,  nor  within  30  or  40 
miles  of  where  the  flax  was  stolen,  and  has  no 
acquaintance  in  that  vicinity,  and  had  not  been 
anywhere  in  that  vicinity  during  the  fall  of 
1912,  nor  the  winter  following,  and  had  no 
means  of  knowing  the  condition  of  the  roads  in 
question  in  this  case,  except  the  testimony  givm 
by  the  witnesses.  That  with  respect  to  the 
statement  in  Jensen's  affidavit  to  the  effect  that 
affiant  stated  to  liim  that  'If  the  defendant  can 
prove  that  the  horses  were  shod,  if  he  can  sat- 
isfy us  that  the  horses  were  shod,  and  that  there 
wasn't  any  piece  out  of  the  hoof,  there  wouldn  t 
be  any  thing  to  the  case'  as  far  as  the  state 
was  concern^,  affiant  states  that  he  has  no  rec- 
ollection of  making  such  a  statement  except  to 
other  members  of  the  jury  in  the  jury  room. 
That  affiant  cannot  remember  and  does  not  be- 
lieve that  he  made  such  a  statement,  except  to  a 
member  of  the  same  jury.  That  said  Jensen  is  a 
stranger  to  the  affiant.  That  atfiant  has  no  rec- 
ollection of  meeting  him,  nor  of  talking  to  him, 
nor  to  any  one  else  in  his  presence,  and  cannot 
believe  that  he  could  have  made  such  a  state- 
ment as  the  one  set  out  in  this  paragraph  to  a 
total  stranger  as  .Jensen  is.  That  with  respect 
to  the  statement  attributed  to  affiant  by  Jensen, 
to  the  effect  'I  believe  in  my  own  mmd  that 
Cray  is  guilty,  and  if  it  was  left  to  me  he 
would  be  found  guilty,'  affiant  now  states  posi- 
tively on  his  oath  that  he  did  not  make  such 
statement,  nor  any  statement  of  like  meaning, 
neither  to  Jensen  nor  to  any  one  else ;  that  the 
defendant  and  all  his  brothers  and  the  complain- 
ing witness  and  all  the  witnesses  for  the  state 
were  entire  strangers  to  this  affiant  at  the  be- 
ginning of  the  trial,  and  that  affiant  undertook 
and  entered  upon  the  duties  of  a  Juror  in  said 
case  with  a  mind  perfectly  free  from  bias  of 
any  sort  either  for  or  against  the  defendant; 
and  that  throughout  the  trial  his  only  interest 
in  the  case  was  to  perform  his  duties  as  a  juror 
fairly  and  impartially  to  the  best  of  his  abdity, 
and  that  is  what  he  did." 

The  question  Is  whether  or  not  the  Juror 
Turner  was  shown  to  be  an  unfit  person  to 
discharge  the  duties  of  a  juror  in  this  case. 
The  defendant  was  entitled  to  a  fair  trial, 
and  this  Included  the  right  to  be  tried  by  12 
fhlr  and  Impartial  Jurors.  The  presumption 
is  that  be  has  bad  such  trial,  and  that  the 
Jury  by  which  he  was  trie«  consisted  of  fit 
Jurors,  who  properly  discharged  their  duties. 
The  burden  is  upon  the  defendant  to  over- 
come this  presumption,  and  show  that  he  has 
been  deprived  of  a  fair  trial.  ThCTe  Is  noth- 
ing to  indicate  who  Jensen  Is,  or  that  he  is 
worthy  of  any  more,  or  as  mudi,  credit  as 
Turner.  The  trial  Judge  had  an  opportunity 
to  observe,  not  only  the  witnesses,  but  the  Ju- 
rors as  well.  He  was  entirely  familiar  with 
all  the  various  details  and  incidents  in  the 
case,  which  It  Is  Impossible  for  this  court  to 
ascertain ;  and  lielng  possessed  of  this  knowl- 
edge, in  addition  to  that  conveyed  l^  the  af- 
fidavits, he  made  a  finding  adverse  to  the 
contentions  of  appellant.  This  finding  Is  en- 
titled to  great  credence  by  this  court,  as  It 
related  to  a  matter  peculiarly  within  the 
knowledge  of  the  trial  Judge.  It  Is  also  well 
settled  that  the  question  of  granting  or  dtiiy- 
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Ing  a  motion  for  a  new  trial  on  the  ground  of 
alleged  misconduct  on  the  part  of  a  Juror  is 
largely  within  the  sound  judicial  discretion 
of  the  trial  court,  and  the  appellate  court 
will  not  Interfere,  unless  an  abuse  of  such 
discretion  appears.  In  State  t.  Robidou,  20 
N.  D.  518,  623,  128  N.  W.  1124,  1126  <Ann. 
Cas.  1912D,  1015),  this  court  said: 

"The  refusal  or  denial  of  a  motion  for  a  new 
trial  for  alleged  misconduct  on  tiie  part  of  the 
jury  is,  as  a  general  rule,  a  matter  within  the 
discretion  of  the  judge  presiding  at  the  trial; 
and  unless  it  appears  that  this  discretion  was 
abused,  or  that  there  has  been  palpable  error, 
or  unless  it  appears  that  the  trial  court  refused 
to  review  and  consider  the  evidence  by  which 
its  consideration  of  the  motion  should  have  been 
fruided  or  controlled,  the  refusal  of  the  trial 
judge  to  grant  a  new  trial  will  not  as  a  general 
rule  be  disturbed  on  appeal.  12  £nc.  PI.  & 
Pr.  pp.  561,  562,  and  cases  cited;  State  t. 
McDonald,  16  S.  D.  78,  91  N.  W.  447 ;  State 
V.  Andre.  14  S.  D.  215,  84  N.  W.  783 ;  Petti- 
bone  V.  Phelps,  13  Conn.  445,  35  Am.  Dec.  88 ; 
State  v.  Allen,  89  Iowa,  51,  56  N.  W.  261 ; 
State  ▼.  Beasley,  84  Iowa,  83,  50  N.  W.  570 ; 
Perry  v.  Ckittingham,  63  Iowa,  41,  18  N.  W. 
680;  State  v.  Salverson,  87  Minn.  41,  91  N.  W. 
1 :  People  v.  Johnson,  110  N.  Y.  134,  17  N.  E. 
684;  Sute  v.  Cucuel,  31  N.  J.  Law,  249;  State 
T.  Taylor,  134  Mo.  100,  35  S.  W.  92;  State 
V.  Howard,  118  Mo.  136,  24  S.  W.  41.  In 
State  V.  McDonald,  16  S.  D.  78,  91  N.  W.  447, 
the  court  says:  'Upon  careful  examination  of 
the  afSdavits,  we  are  unable  to  say  that  the 
trial  court  erred  in  refusing  the  motion  for  a 
new  trial  upon  the  ground  stated.  The  question 
was  largely  in  the  sound  judicial  discretion  of 
the  trial  court,  and,  this  court  being  unable  to 
say  that  there  was  an  abuse  of  such  discretion, 
the  ruling  of  the  court  should  not  be  disturbed. 
In  State  v.  Andre,  14  S.  D.  215,  84  N.  W.  783, 
the  court  says:  'A  motion  for  a  new  trial  for 
alleged  misconduct  of  the  jury,  or  any  other 
groand  specified  by  statute,  being  addressed  to 
ue  sound  discretion  of  the  trial  judge,  whose 
Buperior  knowledge  of  all  the  facts  and  circum- 
Btances  enables  him  to  know  the  requlrementa  of 
justice,  a  reviewing  court  will  never  interfere, 
unless  an  abuse  of  such  discretion  affirmatively 
appears.' " 

See,  also,  Wlghtman  ▼.  Butler  County,  83 
Iowa,  691,  49  N.  W.  1041;  Svenson  v.  Chi- 
cago G.  W.  Ry.  Co.,  68  Minn.  14,  70  N.  W. 
795;  State  y.  Baughman,  111  Iowa,  71,  82 
N.  W.  452;  State  v.  Gay,  18  Mont.  61,  44 
Fac.  411 ;  State  r.  Webb,  20  Waata.  600,  65 
Pac.  936. 

We  are  satlsfled  that  this  court  cannot 
say  either  that  the  trial  court  abused  its 
discretion  or  that  it  erred  in  finding  that  the 
Juror  Turner  bad  not  been  guilty  of  such 
misconduct  as  would  require  a  new  trlah 

[3]  As  already  stated,  a  new  trial  was  also 
asked  on  the  ground  of  newly  discovered 
evidence,  and  several  affidavits  were  offered 
In  support  of  this  ground  of  the  motion. 
Counter  afiBdavlts  were  offered  by  the  state 
to  show  that  all  of  the  newly  discovered  evi- 
dence was  either  known  to  the  defendant  at 
the  time  of  the  former  trial  or  could  have 
been  known  if  he  had  exercised  due  diligence. 
Practically  all  of  the  newly  discovered  evi- 
dence is  cumulative,  and  some  of  It  doubtleas 
was  known  to  tiie  defendant  at  the  time  of 
the  former  trial.  Appellant  asserts  that  the 
rule  laid  down  in  Heyrock  v.  McKenzle.  8  N. 


D.  001,  80  N.  W.  782,  to  wit,  "A  now  trial 
will  be  granted  on  the  ground  of  newly  dis- 
covered evidence  only  where  the  latter  Is  of 
such  character  as  wUl  probably  change  the 
result  of  the  former  trial,"  should  be  ap- 
plied; and  be  earnestly  contends  that  the 
alleged  newly  discovered  evidence  is  of  snch 
nature  that  on  a  new  trial  a  different  result 
is  probable.  This  was,  however,  a  matter 
peculiarly  within  the  knowledge  of  the  trial 
Judge,  who  saw  and  heard  the  witnesses,  in- 
cluding the  defendant,  observed  their  man- 
ner and  appearance,  and  was  familiar  with 
the  various  inddoits  in  the  trial  of  the  ac- 
tion. 

Appellant  also  contends  that  the  rale  re- 
quiring a  showing  that  the  newly  dlscoTered 
evidence  could  not  with  reasonable  diligence 
have  been  discovered  and  produced  by  the 
defendant  upon  the  former  trial  has  tieen 
greatly  relaxed  by  the  courts,  especially  in 
criminal  cases.  New  trials  are  granted  only 
in  the  interests  of  Justice ;  and  the  question 
of  whether  or  not  the  ends  of  Justice  demand- 
ed a  relaxation  of  the  rule  In  question  was 
also  a  matter  to  be  determined  in  the  first 
instance  by  the  trial  court,  and  subject  to 
review  in  this  court  only  in  case  of  abuae 
of  discretion  on  part  of  that  court  It  may 
be  observed  that  our  law  making  newly  dis- 
covered evidence  a  ground  for  a  new  trial  in 
criminal  cases  reads  as  follows: 

"  •  •  •  When  new  evidence  is  discovered 
material  to  the  defense,  and  which  the  defendant 
could  not,  with  reasonable  diligence,  have  dis- 
covered and  produced  at  the  trial.  •  •  • " 
Section  10917,  subd.  7,  Compiled  Laws. 

The  fundamental  rule  applicable  to  mo- 
tions for  a  neW'  trial  on  the  gronnd  of  new- 
ly discovered  evidence  is  that  this  is  address- 
ed to  the  sound  Judicial  discretion  of  the 
trial  court,  and  that  its  action  thereon  is  con- 
cluslTe  on  this  court,  unless  it  appears  af- 
firmatively that  the  discretion  vested  in  the 
court  belovf  baa  been  abused.  Heyrock  v. 
McKenzle,  8  N.  D.  601,  80  N.  W.  762 ;  State 
V.  Albertson,  20  N.  D.  512,  128  N.  W.  1112 ; 
State  V.  Brandner,  21  N.  D.  310,  130  N.  W. 
941 ;  State  v.  Reilly,  26  N.  D.  330,  376-377, 
141  N.  W.  720;  Uayne  on  New  Trials  and 
Appeals,  i  8.  See,  also,  Aylmer  T.  Adams, 
153  N.  W.  419. 

[4]  It  was  for  the  trial  court  to  pass  upon 
all  questions  presented  by  the  motion  fbr 
new  trial,  and  determine  whether  the  newly 
discovered'  evidence  was  material,  and  would 
be  likely  to  produce  a  different  result  upon 
a  retrial  of  the  case,  and  also  whether  or 
not  defendant  could,  or  could  not,  by  the 
exercise  of  reasonable  diligence  have  pro- 
duced such  evidence  upon  the  former  trlaL 
The  trial  Judge  answered  these  questions 
adversely  to  the  contentions  of  the  appel- 
lant, and  his  finding  is  conclusive  on  this 
court,  unless  it  can  be  said  that  in  so  doing 
he  has  abused  his  dlscretitm.  Upon  a  careful 
consideration  of  all  the  affldavits  submitted 
upon  this  motion,  we  are  compelled  to  say 
that  no  such  abuae  is  shown. 
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There  being  no  error  Jnstitylng  a  reversal 
of  the  Judgment,  or  the  order  denying  a  new 
trial,  they  must  be  affirmed.    It  la  so  ordered. 

On  Rehearing. 
A  petition  for  rehearing  filed  herein  ably 
and  earnestly  presents  that  a  new  trial 
Bbould  be  granted  on  the  ground  of  newly  dis- 
covered evidence.  It  Is  contMided  that  this 
evidence  Is  of  such  character  that  a  different 
result  would  be  probable  on  a  retrial;  and 
exception  la  taken  to  that  part  of  the  former 
opinion  wherein  we  said  that: 

"This  was,  however,  a  matter  peculiarly  with- 
in the  knowledge  of  the  trial  judge,  who  saw 
and  heard  the  witnesses,  including  the  defend- 
ant, observed  their  manner  and  appearance,  and 
was  familiar  with  the  various  incidenU  in  the 
trial  of  the  action." 

In  discussing  this  matter  the  petition  lor 
rehearing  says: 

"Just  how  Judge  Flsk,  sitting  as  trial  judge, 
is  more  able  to  determine  the  probable  result  of 
a  trial  than  any  of  the  members  of  this  learned 
court,  with  the  same  record  before  them,  is 
beyond  our  comprehension." 

If  the  rule  contended  for  by  appellant's 
ooonsel  were  adopted.  It  would  abolish  the 
tandamental  principle  appUcable  to  motions 
ol  this  kind,  viz.,  that  they  are  addressed  to 
the  sound  judicial  discretion  of  the  trial 
coTirt  The  law  applicable  to  motions  of  this 
kind  has  been  fully  dlscnssed  by  thto  court 
In  the  case  of  Aylmer  v.  Adams,  supra,  and 
we  can  add  nothing  to  what  has  been  there 
said.  We  have  before  us,  It  la  true,  a  state- 
ment of  case,  containing  the  testimony  of- 
fered, reduced  to  narrative  form,  and  also 
the  affidavits  relative  to  the  newly  discovered 
evidence.  But  even  at  that  we  would  be 
compelled  to  base  our  judgment  upon  "the 
comparison  of  one  lifeless  record  with  an- 
other—the affidavits  with  the  record  of  the 
proceedings  on  the  trial." 

The  trial  Judge  was  entirely  differently 
situated.  He  had  seen  and  heard  the  wit- 
nesses, and  observed  their  appearance  and 
demeanor,  and  was  familiar  vrtth  the  trial 
and  its  various  incidents.  See  Braithwalte 
v.  Aiken,  2  N.  D.  57,  63,  49  N.  W.  419.  When 
the  trial  Judge  considered  the  alleged  newly 
discovered  evidence,  he  was  required  to 
weigh  it  with  the  evidence  received  at  the 
trial,  and  In  such  consideration  the  peculiar 
knowledge  received  by  him  during  the  trial 
entered  into  and  formed-  part  of  the  reasons 
on  which  his  Judgment  was  based  when  he 
held  that  a  new  trial  should  be  denied.  In 
SpeUlng  on  New  Trial  and  Appellate  Prac- 
tice, f  221,  it  is  said: 

•The  probability  of  a  different  result  upon  a 
retrial,  often  suggested  as  a  test  of  the  suffi- 
ciency in  point  of  materiality  and  importance 
of  alleged  new  evidence  to  warrant  a  new  trial, 
is  merely  a  guide  for  the  courts  in  arriving  at 
ft  conclusion  as  to  whether,  with  the  additiwi 
of  the  new  evidence,  the  result  ought  to  be 
different  •  •  •  But  the  duty  of  deciding  the 
the  motion  rests  primarily  with  the  trial  court, 
and  the  question  whether  a  different  result  is 
probable  u  necessarily  included  in  its  decision." 


The  iwtitlon  for  rehearing  Is  bated  on  the 
erroneous  theory  that  this  court  has  denied  a 
new  trial.  The  question  of  whether  or  not  a 
new  trial  ought  to  be  granted  was  primarily 
a  question  for  the  trial  court.  The  function 
of  this  court  on  this  appeal  Is  merely  to  re- 
view the  ruling  of  the  trial  court  on  this  mo- 
tion, and  this  review  is  limited  to  a  deter- 
mination of  the  question  of  whether,  in  deny- 
ing a  new  trial,  the  trial  court  abused  its 
discretion,  and  thereby  effected  an  injustice. 
The  discretion  rested  In  the  trial  court 
should  always  be  exercised  in  the  interests  of 
justice.  The  presumption  is  that  it  was  prop- 
erly exercised.  Even  if  all  the  newly  discov- 
ered evidence  had  been  offered  and  received 
at  the  trial,  there  would  still  be  ample  evi- 
dence to  sustain  the  verdict.  The  trial  court, 
after  considering  the  newly  discovered  evi- 
dence, and  weighing  the  same  with  the  evi- 
dence adduced  upon  the  trial,  was  still  of 
the  opinion  that  substantial  Justice  had  been 
accomplished  at  the  former  trial.  There  Is 
nothing  to  justify  this  court  in  saying  that 
the  trial  court  erred  in  its  conclusion,  or 
abused  its  discretion  In  so  holding. 
'     A  rehearing  Is  denied. 


WILSON  V.  NOBTHEKN  PAC.  BT.  CO. 
(Supreme  Court  of  North  Dakota.     May  12, 

(ByllaTxf  1>V  t^e  CourtJ 

1.  Appiai  and  Kbhob  (»»1070  —  HABacLBsa 
Bebob— Uncbrtaiwtt  in  Vbbdiot. 

In  a  personal  Injury  action  the  jury  return- 
ed the  foUowing  verdict:  "We,  ^e  Jury  in 
the  above  enUtied  action,  find  for  the  plamtiB 
and  aeainst  the  defendant  and  assess  the  dam- 
ages ilthi  sum  of  $2,400;  $109.25  doctor  biU 
7  per  cent  interest  on  damages  from  October 
4,  1912,  to  date."  At  the  request  of  the  plam- 
tlff  the  court  entered  ];udgment  ^.tiowms  mtet- 
est  merely  on  the  $2,400  item,  held,  that  the 
uncertainty  of  the  verdict,  if  any,  is  no  ground 
for  the  reversal   of  the  judgment 

[Ed.  Note.— For  other  cases,  sw  Appeal  and 
Error,  Cent.  Dig.  IS  4231-42^;  Dec  Dig.  «==> 
1070.] 

2.  Damages  «=>20-Pebsonai.  Injubses. 

In  a  tort  action  damages  <»n  be  recovered 
for  injuries  which  proximately  follow  from  the 
wrongful  act,  whether  such  Injuries  were  or 
could  have  been  anticipated  or  not 

rEd  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  a  55-57;  Dec.  Dig.  ®=»20.] 
8.  Nkgliqknck  <g=10— Anticipated  Injttby. 
An  act  is  negligent  and  furnishes  the  foun- 
dation for  an  action  in  tort  if  tlie  same  is  for- 
bidden by  law,  or  the  person  doing  it  might 
reasonably  anticipate  that  it  might  be  injurious 
to  some  one.  It  Is  not  necessary,  however, 
that  that  some  one  should  be  the  person  who 
is  actually  injured. 

[Ed    Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  12:  Dec.  Dig.  «=>10.] 
4.  Damages  <S=»95— Pebsonal  iNJtmiEa— An- 
ticipation. ,,.      ,  ... 
For  a  breach  of  an  obligation  hot  arising 
from  contract,  and  except  when  otherwise  pro- 
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Vided  by  the  Code  of  North  Dakota,  the  meas- 
nre  of  damatres  ia  the  amount  which  will  com- 
peDsate  for  all  the  detriment  proximately  caused 
thereby,  whether  it  could  have  been  anticipated 
or  not.    See  section  7166,  Comp.  Laws  1913. 

[Ed.    Note.— For  other   cases,   see   Damages, 
Cent.  Dig.  H  222-229;  Dec.  Dig.  «=>95.] 
6.  Neoligbkce   ®=9l36  —  Fikb   CAtrsBD   by 

Railway  Company  —  Damages  Rkcovbba- 

BLE  —  CONTBI BUXORY    NEQUOBNCE  —  QUES- 
TION   FOB  JUBY. 

Where  a  prairie  fire  Is  negligently  caused 
by  a  railway  company,  and  the  wife  of  a  home- 
steader who  is  left  at  home  alone  with  her 
young  daughter  uses  every  reasonable  effort 
to  put  oat  such  fire,  and  in  doing  so  overworlcs 
and  strains  herself  so  that  permanent  injuries 
ensue,  she  can  recover  damages  from  such  com- 
pany therefor,  provided  that  she  did  not  unrea- 
sonably and  recklessly  expose  herself  to  sudi 
injury.  Whether  she  was  reckless  and  negli- 
gent in  this  respect  is  primarily  a  question  of 
fact  for  the  jury  and  not  of  law  for  the  court 
to  pass  upon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353 ;    Dec.  Dig.  «8=>13a] 

6.  Affeal  and  Ebbor  €=992S— Pbebentation 
FOB  RXTISW  —  Pbesdmftions  —  Instbcc- 

TI0N8. 

Where  the  record  on  appeal  contains  no 
exceptions  to  the  instructions  of  the  jury  and 
omits  such  instructions  entirely,  the  presump- 
tion will  be  that  the  jury  was  properly  instruct- 
ed on  all  of  the  phases  of  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3749-^754;  Dec.  Dig.  «=» 
928.] 

7.  Neouoence  «=>75— Contbibutoby  Nequ- 

OXNCB— FiBBS— OWNEBSHIF    OF    PBOPEBTY. 

It  is  not  necessary,  in  order  that  a  mar- 
ried woman  may  recover  damages  for  injuries 
sustained  in  an  attempt  to  stop  a  prairie  iire, 
which  threatens  her  home,  that  such  woman 
should  own  the  fee  of  the  property,  and  the  fact 
that  she  has  merely  a  homestead  interest  in 
the  same  Is  no  bar  to  her  recovery. 

[Ed.  Note.— For  other  cases,  see  Negligenco, 
Cent  Dig.  {  108 ;   Dec.  Dig.  «=>7&.] 

8.  Damages  «s»60— Fbiout. 

Though  as  a  rule  damages  which  are  oc- 
casioned by  fright  al<nie  cannot  be  recovered 
in  a  tort  action  without  proof  of  a  physical 
injury,  the  mere  fact  that  a  person  may  liave 
been  frightened  by  fire,  and  that  such  fright 
may  have  had  some  influence  in  inducing  her 
to  fight  against  it,  does  not  preclude  a  recov- 
ery for  injury  sustained  in  such  attempt,  where 
the  exertion  put  forth  was  the  exertion  that  a 
reasonably  prudent  person  would  have  put  forth 
under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Damages, 
CentDig.  {§  100,  255, 257-258;   bec.Dig.  ®=»50j 

0.  Negligence  «=»75— Contbibutoby  Nxgu- 
GBNCE — Attempt  to  Reduce  Damages. 
Where  a  tort  has  been  committed  it  is  the 
duty  of  the  injured  party  to  use  reasonable  ef- 
forts to  avoid  the  consequences  thereof  and 
to  reduce  the  damages  sustained  thereby,  and  if 
in  such  reasonable  attempt  be  is  injured,  dam- 
ages may  be  recovered  therefor. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  103;   Dec.  Dig.  «8=»75.] 

10.  Nkoligencg  ©=»136— Contbibutobt  Neo- 
uoence— Questions  fob  Juby. 

The  questions  of  negligence  and  of  con- 
tributory negligence  are  primarily  questions  of 
fact  for  the  jury  to  pass  upon. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f|  277-353;    Dec  Dig.  <S=»136.] 


11.  Pleading  9=>352  —  Aitswek— Motion  to 
Strike. 

Where  a  part  of  an  answer  to  responsiv* 

and  a  defendant  objects  to  the  whole  answer  as 
being  not  responsive  and  moves  to  have  the 
same  stricken  out,  the  verdict  will  not  be  set 
aside  because  of  the  failure  of  the  court  to  so 
order. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  1078-1091,  1125;   Dec.  Dig.  «=» 

12.  Evidence  «=»314,  471  —  Hkabsat— Coit- 

CLUSION. 

Various  objections  to  rulings  on  the  intio- 
duction  of  the  testimony  examined,  and  held  not 
to  constitute  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $|  1168-1173.  2149-2185 ;  Dec.  Dig. 
e=»314,  471.] 

Appeal  tram  District  Court,  Stutsman 
Connty;   Coftey,  Judge. 

Action  by  Magdalena  Wilson  against  the 
Northern  Padflc  Railway  Company,  a  cor- 
poration. From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Watson  &  Young  and  E.  T.  Gonmy,  all  at 
Fargo,  for  appellant  Enauf  &  Elnau^  ot 
Jamestown,  for  tesirandent 

BRUCE,  3.  The  complaint  in  this  action 
alleges  that  the  defendant  company  negli- 
gently started  a  prairie  Are,  and  that — 
'*for  the  purpose  of  protecting  her  said  prop- 
erty and  buildings  this  plaintiff,  then  aged  62 
years,  worked  in  a  diligent  and  proper  manner 
to  protect  said  property,  and  in  such  a  man- 
ner as  an  ordinarily  prudent  and  diligent  per- 
son and  woman  would  have  done,  sad  did  carry 
out  from  said  house  and  on  plowed  ground  and 
on  safe  premises  bedding,  clothes,  and  furni- 
ture, and  did  then  and  there  carry  water 'and 
asiiist  in  preventing  said  fire  from  burning  up 
said  grain,  hay,  buildings,  house,  and  property 
as  any  woman  in  the  exercise  of  due  diligence, 
prudence,  and  care  should  do  in  aiding  to  pro- 
tect the  same  under  such  threatened  destruction, 
and  while  in  the  exercise  of  due  care  in  the 
premises  aforesaid  this  plaintiff  l>ecame  so 
greatly  heated,  exercised,  and  excited,  and  so 
greatly  worked  as  to  cause  her  immediately 
thereafter  to  be  sick,  sore,  and  lame,  and  to 
become  permanently  injured  in  her  back,  head, 
mind,  limbs,  body,  and  nerves,  rendering  her 
thereby  permanently  sick,  sore,  lame,  and  a 
nervous  wreck,  to  her  damage  in  the  sum  of 
^2,500,  and  a  necessary  cost  for  phyridans'  and 
surgeons'  service,  and  medidnes,  board,  care, 
and  railroad  fare  expense  in  the  lurther  sum  M 
$500." 

Both  at  the  conclusion  of  the  plalntUTs 
case  and  of  that  of  the  defendant,  the  de- 
fendant moved  the  court  to  direct  a  verdict 
in  its  favor  on  the  following  grounds: 

"First,  there  is  no  testimony  in  this  case  to 
show  that  this  defendant  is  guilty  of  anv  neg- 
ligence which  proximately  caused  the  injury 
to  the  plaintiff  here;  and,  secondly,  the  undis* 
puted  testimony  shows  ttiat  if  this  plaintiff 
suffered  any  injury,  it  was  caused  by  her  own 
negligence,  and  her  own  negligence  contributed 
thereto;  thirdly,  the  undisputed  testimony 
shows  that  the  injury  to  this  plaintiff,  if  any, 
was  occasioned  by  and  is  the  direct  result  of 
fright  or  fear,  unaccompanied  by  any  physical 
injuries  whatsoever,  and  the  negligence  of  this 
defendant,  if  any,  is  not  the  proximate  cause 
thereof,  and  this  plaintiff  cannot  recover;  tlis 
damages  being  too  remote  and  speculative.^ 
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These  modMis  weeB  denied.  The  Jury  ra> 
tntned  a  verdict  In  favor  of  the  plaintifC,  and 
the  defendant  has  appealed. 

Tbe  principal  questions  ti  be  determined 
are:  (1)  Whether  a  married  woman,  who  at- 
tempts to  protect  the  family  pr(qperty  and 
homestead  against  a  prairie  Are  which  is 
negligently  started,  may  recover  damages 
against  the  wrongdoer  for  Injuries  which 
arise  from  her  overexertion  in  SQCh  attempt ; 
(2)  whether  there  is  any  competent  proof  In 
the  record  that  the  defendant  was  guilty  of 
any  negligence  which  proximately  caused  the 
Injury.  There  are  also  several  minor  excep- 
tions to  tbe  rulings  upon  the  evidence,  which 
will  be  considered  later.  There  is  also  to  be 
determined  in  this  case,  and  preliminary 
thereto,  the  fact  as  to  whether  there  Is  any 
evidence  that  the  plaintiff  suffered  any  physi- 
cal injury  other  than  that  which  was  result- 
ant upon  the  fright,  It  is  also  claimed  that 
the  court  erred  in  accepting  cmd  receiving  the 
verdict  of  the  jury  without  requiring  them 
and  instructing  them  to  correct  It,  It  being 
claimed  that  the  verdict  was  uncertain.  In- 
formal, and  insufficient,  the  verdict  being  as 
follows: 

"We,  tbe  JuiT  in  the  above  entitled  action, 
find  for  the  plaintiff  and  against  the  defendant, 
and  assess  ue  damages  in  tbe  sum  of  twenty- 
four  hundred  dollars  ($2,400.00);  one  hundred 
nine  and  twenty-five  bundredths  dollars,  doc- 
tor bill,  7  per  cent.  Interest  on  damagee  froui 
October  4,  1912,  to  date." 

[1]  We  see  no  merit  in  the  objection  to 
the  verdict  of  the  Jury.  It  Is  claimed  that  it 
is  uncertain  as  to  whether  the  Interest  should 
be  computed  on  the  verdict  as  a  whole,  that 
Is,  on  the  $2,400,  plus  the  $109.2S  doctor's  bill, 
or  on  the  sum  of  $2,400  alone.  The  record 
shows  that  on  motion  of  the  plaintiff  interest 
was  only  allowed  by  the  court  In  the  final 
Judgment  on  the  sum  of  $2,400.  This  tbe 
Jury  certainly  intended.  Whether  they  In- 
tended that  there  should  also  be  Interest  al- 
lowed on  the  doctor's  bill  is  immaterial  here. 
We  very  much  doubt  if  the  verdict  was  in 
any  way  uncertain.  Even  if  it  was  uncer- 
tain, plaintiff  has  no  ground  for  complaint. 

[2,  9]  We  next  come  to  the  point  that  the 
negligence  of  the  defendant  In  starting  the 
fire,  if  negligence  there  was — 
"was  not  the  proximate  cause  of  the  Injury  nor 
could  it  reasonably  anticipate  the  results  of 
said  negligence." 

Tlie  defendant's  position  Is  stated  In  its 
brief  as  follows: 

"We  will  concede^  for  tbe  sake  of  the  argu- 
ment, that  this  defendant  railroad  negligently 
set  the  fire  which  burned  over  to  the  land  of 
plaintUFs  bnsband  and  burned  some  of  his 
propMty.  There  is  no  question  but  that,  under 
such  drcnmstances,  tbe  defendant  would  be  lia- 
ble to  Mr.  Wilson  for  the  value  of  bis  property 
destroyed,  and  also  for  tbe  value  of  bis  time,  or 
that  of  his  wife,  spent  in  fighting  tbe  fire  so 
set.  The  defendant,  we  think,  must  anticipate 
that  people  would  get  out  and  fight  fire  which 
was  threatening  to  destroy  their  property.  In 
fact,  we  believe  a  great  many  authorities  hold 
that  it  Is  their  daty  to  exercise  ordinary  care 
to  prevent  the  spread  of  such  fires  and  tiie  de- 
Btmetion  of  tfanr  property  by  such  fires.    But 


this  defendant  is  not  bound  to  -  anticipate,  and 
could  not  reasonably  anticipate,  that  one  would 
be  so  foolish  as  to  get  out  and  injure  himself 
permanently  in  tbe  fighting  of  a  prairie  fire  of 
this  kind.  And  it  certainly  could  not  anticipate 
that  a  strong,  healthy  woman,  such  as  this 
plaintiff  claims  to  have  been  before  tbe  fire, 
would  so  work  or  so  conduct  herself  as  to  per- 
manently impair  ber  health.  Nor  could  this  de- 
fendant reasonably  anticipate  that  tbe  setting 
of  a  prairie  fire  of  this  kind  would  cause  a  per- 
son to  become  so  frightened  and  scared  as  to 
injure  her  nervous  system  permanently.  This 
Is  especially  applicable  when  we  consider  that 
tbe  fire  in  question  was  a  small  fire,  and  was 
put  out  by  three  men,  who  came  to  tbe  Wilson 
place  in  less  than  one-half  an  hour.  And  it 
must  also  be  remembered  that  tbe  head  fire,  or 
main  fire,  went  by  at  least  a  quarter  of  a  mUe 
east  of  the  Wilson  place,  and  the  fircs  came 
up  toward  tbe  buildings  against  tbe  wind 
slowly,  as  all  side  fires  do." 

There  is  no  doubt  tbat  some  anthorltlea 
may  be  found  in  support  of  defendant's  con- 
tention and  which  are  based  upon  the  erro- 
neous assumption  tliat  only  those  damages 
can  be  recovered  in  a  tort  action  which  can 
be  reasonably  anticipated  by  tbe  person  who 
occasioned  the   injury   at  tbe  time  of  his 
wrongdoing.    These  cases,  however,  do  not 
express  the  rule  which  prevails  in  tbls  Jurlar 
diction,  nor  do  they  express  the  general  rule. 
They  are  founded  upon  a  confusion  between 
what  constitutes  actionable  negligence  in  the 
first  place  and  what  should  be  the  measuiQ 
of  damages  in  the  action,  provided  that  ac- 
tionable negligence  is  once  shown.    That  an 
act  cannot  be  held  to  be  negligent  unless  the 
same  is  forbidden  by  law,  or  the  t>erson  do- 
ing  it   may   reasonably   anticipate   t&at   1%^ 
might  be  injurious  to  some  one.  Is  true.    But7\ 
this  goes  to  the  question  of  whether  there  Is    | 
any  cause  of  action  at  all,  and,  even  in  this    j 
case,  the  S9iue  .one.,  need- not  necessarily  be 
the  person  who  Is  in  fact  injured.    The  qnes-  ° 
tlon  as  to  dam'age'i7Too',TFan  entirely  differ- 
ent one.    The  rule  contended  for  by  defend- 
ant is  the  rule  which  prevails  In  actions  up- 
on contract.    It  Is  not  the  rule  which  pre- 
vails in  actions  of  tort    In  contract  actions 
only  those  damages  can  be  recovered  which 
were  anticipated  at  the  time  of  the  making 
of  the  contract,  or  were  so  reasonably  prob- 
able that  if  one  had  thought  upon  the  mat-  \ 
ter  at  all,  he  must  be  presumed  to  have  an-   '. 
tldpated   them.     In   tort  actions,  however,    \ 
damages  can  be  recovered  for  Injuries  which 
proximately   follow  from  the  wrongful  act, 
whether  such  Injury  was  or  could  have  been      [ 
anticipated  or  not. 

[4]  In  the  case  of  Garraghty  v.  Haitsteln, 
26  N.  D.  148,  143  N.  W.  390,  we  quoted  with 
approval  from  the  opinion  In  Christlanson  v. 
C,  St  P.,  M.  &  O.  By.  C!o.,  67  Minn.  94,  69 
N.  W.  640,  where  Judge  Mitchell,  in  speaking 
for  tbe  Minnesota  court,  says: 

"What  a  man  may  reasonably^  anticipate  is 
important  and  may  be  decisive,  in  determining 
whether  an  act  is  negligent,  but  la  not  at  all 
decisive  in  determining  whether  tbat  act  is 
tbe  proximate  cause  of  an  injury  which  ensues. 
If  a  person  bad  no  reasonable  ground  to  antici- 
pate that  a  particular  act  would  or  might  re- 
sult In  any  injury  to  anybody,  then,  of  conne^ 
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the  act  wotdd  not  be  negligent  at  all;  but,  if 
the  act  itself  is  oeKlif^ent,  then  the  jjMraon  guil- 
ty of  it  la  equally  liable  for  all  its  natural  and 
proximate  consequences,  whether  he  oonld  have 
foreseen  them  or  not.  Otherwise  expressed, 
the  law  is  that  if  the  act  is  one  which  the 
party  ougbL  in  the  exercise  of  ordinary  care, 
to  have  anticipated  was  liable  to  result  in  in- 
jury to  others,  tben  he  is  liable  for  any  injury 
proximately  resulting  from  it,  although  be  could 
not  have  anticipated  the  particular  injury  which 
did  happen.  Consequences  which  follow  in  un- 
broken sequence,  without  an  intervening  effi- 
cient cause,  from  the  original  negligent  act,  are 
natural  and  proximate;  and  for  such  conse- 
quences the  original  wrongdoer  is  responsible, 
even  though  he  could  not  have  foreseen  the  par- 
ticular results  which  did  follow." 

This  certainly  expresses  the  rale  which 
prevails  in  Nortli  Dakota,  for  section  7165, 
Compiled  Lews  of  1913,  being  section  6582, 
R.  C.  1905,  provides: 

"For  the  breach  of  an  obligation  not  arising 
from  contract  the  measure  of  damages,  except 
when  otherwise  expressly  provided  by  this  Code, 
is  the  amount  which  wiU  compensate  for  all 
the  detriment  proximately  caused  therehy. 
whether  It  could  have  been  antldpated  or  not. 

See,  also,  Needham  v.  Halverson,  22  N.  D. 
694.  135  N.  W,  203;  Ouverson  v.  City  of 
Grafton,  5  N.  D.  281,  65  N.  W.  676. 

There  can  be  no  qaestlon  that  the  de- 
fendant must  have  anticipated  that  the  fire 
would  be  injurious  to  some  one.  The  act, 
therefore,  was  negligent,  and  gives  rise  to  a 
cause  of  action.  The  only  qaestlon  to  be  de- 
termined is  whether  the  injury  to  the  plain- 
tiff was  a  proximate  result  of  that  act  If  so, 
damages  can  be  recovered  therefor,  even 
though  they  were  not  anticipated. 

[6, 7]  A  reasonable  effort  to  save  one'^ 
property  and  to  combat  a  prairie  fire  Is  cer- 
tainly a  proximate  result  of  such  fire  and  of 
the  original  negligence  which  occasioned  It 
It  is  one's  duty,  Indeed,  to  minimize  and  to 
reduce  damages,  and  even  if  we  adopt  the 
Idea  of  anticipation,  one  must  presume  and 
antidpiite  in  this  prairie  country,  where  not 
only  crops,  but  homes  and  lives,  are  at  stake, 
that  efforts  will  be  made,  and  should  be 
made,  by  the  settlers  to  save  their  property 
and  lives  and  to  combat  fires  which  are  neg- 
ligently started.  The  fighting  of  the  fire 
was  therefore  the  proximate  result  of  the 
fire.  Was  overexertion  In  so  doing  a  prox- 
imate result  of  such  fighting,  or  did  contribu- 
tory negligence  necessarily  intervene  at  the 
moment  proper  exertion  ceased  and  overexer- 
tion began?  Plaintiff  could  certainly  recov- 
er damages  if  all  of  the  property  were  her 
own  for  her  loss  of  time  and  services  in  fight- 
ing the  fire,  and  this  is  on  the  theory  of  the 
duty  of  reducing  the  damages,  if  on  no  other. 
Is  she  precluded  from  recovering  on  the 
ground  that  she  had  merely  a  wife's  home- 
stead Interest  in  the  premises,  and  that  there 
might  have  been  a  i)oint  where  she  could 
have  desisted  without  injury  to  herself,  and 
that  this  ^Int  it  is  the  court's  duty  to  locate 
and  to  determine?  We  hardly  think  that  this 
la  or  should  be  the  law.  The  question  as  to 
whether  she  nnaecessarily  aad  unreasonably 


exerted  bers^  Is  certainly  one  wbldi,  onder 
the  circumstances  of  the  case,  the  jury,  and 
not  the  court  should  have  passed  upon.  The 
farm  was  her  home.  Part  of  the  personal 
property  and  clothing  In  the  house  must  cer- 
tainly have  belonged  to  her.  The  woman  was 
alone  on  the  prairie  with  her  little  girl,  of 
some  13  years  of  age.  She  was  in  charge  of 
the  farm,  even  If  she  did  not  own  it.  It  was 
her  home.  If  one  lives  in  a  rented  house,  is 
he  precluded  from  fighting  a  flre  which 
threatens  it  merely  because  he  does  not  own 
the  building,  and  has  a  married  woman  who 
has  a  homestead  Interest  In  her  husband's 
property  any  lesser  rights?  Must  and  should 
the  wife  of  a  homesteader,  who  is  left  alone 
at  home  with  her  chlldr^i  upon  the  prairie 
while  her  husband  is  away  earning  his  dally 
bread,  sit  idly  by  and  allow  her  home  and  all 
that  the  family  possesses  to  be  reduced  to  ash- 
es, merely  because  the  fee  title  to  the  property 
is  in  the  name  of  her  husband?  Was  the  poet 
Bums'  solicitude  for  the  "wee  mousie"  whose 
nest  and  winter  stores  were  destroyed  by 
his  plowshare  only  Justifiable  provided  that 
the  mouse  he  saw  was  a  male  and  a  free- 
holder? This  cannot  be  the  law !  In  the  case 
of  Page  V.  Bucksport  64  Me.  61, 18  Am.  Rep. 
239,  the  court  said: 

"The  plaintiff  was  driving  •  •  •  a  horse 
and  gig  over  a  defective  bridge  In  the  defendant 
town,  when  the  horse  broke  through  the  bridge 
and  fell.  The  plaintiff  immediately  jumped 
from  his  gig  and  undertook  to  extricate  the 
horse  from  the  hole  in  the  bridge.  In  doing 
so,  in  the  struggle  of  the  horse  to  free  bimseli, 
be  was  stmck  by  the  horse's  head  and  person- 
ally injured  thereby.  He  was  at  the  time  of 
the  injur.v  in  the  use  of  common  care.  The 
question  is  whether  the  defect  in  the  way  can 
be  considered  as  the  direct  and  proximate  cause 
of  the  injury  complained  of.  The  defendants 
contend  that  it  was  not  Their  counsel  attempt 
to  fortify  this  position  by  many  plausible  and 
interesting  illustrations.  There  may  be  a  good 
deal  of  subtlety  and  refinement  of  argument  up- 
on questions  of  this  kind.  There  can  be  no 
fixed  and  immutable  rule  upon  the  subject  that 
can  be  applied  to  all  cases.  Much  must  there- 
fore, as  is  often  said,  depend  upon  the  circum- 
stances of  each  particular  case.  Upon  the 
facts  of  this  case,  we  think  that  the  defect  in 
the  way  was  the  proximate  cause  of  the  in- 
jury, and  that  the  defendants  are  liable  for  the 
damages  sustained.  The  foundation  of  this 
liability  is  the  services  rendered,  or  attempted 
to  be  rendered,  by  the  plaintiff  for  the  benefit 
of  the  town,  when  the  injury  was  received. 
The  law  required  such  services  of  the  plaintiflt. 
It  was  his  duty  to  save  the  horse  if  possible. 
He  would  have  been  guilty  of  negligence  to- 
wards the  town  if  he  bad  failed  to  make  all 
reasonable  attempts  to  do  so.  It  is  a  general 
rule  of  law  that,  where  a  person  may  sustain 
an  injury  by  nie  fault  of  another,  common 
care  should  be  used  upon  his  part  to  render  the 
injury  for  which  the  party  in  fault  is  responsi- 
ble as  light  as  possible.  He  may  be  compen- 
sated for  an  injury  received  when  in  the  ex- 
ercise of  such  care  and  prudence,  although  a 
mistake  may  be  made.  In  Lund  v,  Tyngsboro, 
11  Cush.  [Mass.]  563,  59  Am.  Dec.  169,  it  was 
held  that  a  town  was  liable  to  a  traveler  who 
in  the  exercise  of  common  care  and  prudence, 
leaps  from  his  carriage  i>ecauae  of  its  near  ap- 
proach to  a  dangerous  defect  in  the  highway 
and  thereby  sustains  an  injury,  although  ha 
would  have  anatalned  no  injury  U  he  iaad  f 
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znained  in  the  carriage.  The  same  principle 
vrna  established  in  Ingalls  y.  Bills,  9  Mete. 
[Mass.]  1,  43  Am.  Dec.  346;  and  the  sarar 
doctrine  was  applied  to  the  facts  in  the  case  of 
Stover  V.  Bluehill,  51  Me.  430.  The  defendants, 
however,  seek  to  diatingaish  those  cases  from 
this.  The;  admit  that  such  a  doctrine  wonld  be 
applicable  if  the  injury  bad  happened  here  to 
the  horse  instead  of  to  the  driver.  But  we  do 
not  perceive  that  there  would  be  any  difference 
upon  principle  whether  the  injury  was  to  the 
plaintiff's  person  or  his  property.  The  acci- 
dent to  the  horse  was  an  injury  sustained  by 
the  owner  of  the  horse.  The  plalntiCf  was  at- 
tempting to  relieve  himself  of  an  injury  to  his 
horse,  and  thereby  of  an  injury  to  himself, 
when  the  horse  in  his  strugKles  atmck  him 
with  his  heed.  This  view  of  the  facts  ia  sup- 
ported by  the  case  of  Stidtney  v.  Town  of 
Maidstone,  30  Vt  738,  dted  upon  the  plalntifTs 
brief,  which  is  as  near  a  copy  of  the  facts 
in  this  case  as  two  cases  could  well  be  alike. 
We  think  that  all  which  took  place  at  the  time 
of  the  accident  was,  as  between  these  parties, 
bat  a  single  happening  or  event.  It  was  bat 
one  accident" 

In  the  case  ot  Harris  t.  Township  of  Clin- 
ton, 64  Mich.  447,  31  N.  W.  426,  8  Am.  St 
Rep.  842,  the  court  aald: 

"It  is  not  a  nniversal  rule  that  the  defendant 
is  excused  from  liability  merely  because  the 
plaintiff,  knowing  of  the  danger  caused  by  the 
defendant's  negligence,  voluntarily  incurs  that 
danger.  If  the  defendant  has  so  acted  as  to  in- 
duce the  plaintiff,  acting  with  reasonable  pru- 
dence, to  incur  the  danger,  •  •  •  the  de- 
fendant is  liable." 

Again  in  the  case  of  Glanz  ▼.  C,  M.  &  St 
P.  Ry.  Co.,  119  Iowa,  611,  93  N.  W.  676,  the 
court  said: 

"Appellants  contend  that  plaintifTs  injnries 
were  not  the  proximate  result  of  the  setting  out 
of  the  Qre,  and  that  tbe  coart  should  have  so  in- 
structed the  jury.  The  testimony  shows  that 
there  was  a  high  wind  blowing,  that  the  fire 
was  coming  directly  toward  the  house  and  ham 
on  plaintiff's  premises,  and  that  in  the  bam 
there  was  a  large  amount  of  personal  property 
belonging  to  plaintiff  and  her  hosband ;  and 
that,  had  the  bam  canght  fire,  the  bouse  would 
also  have  burned.  It  also  appears  that  plaintiff 
and  her  husband,  with  others,  undertook  to  ex- 
tinguish the  fire,  or  to  stay  its  progress  for  the 
purpose  of  saving  this  property,  and  that  in  so 
doing  plaintiff's  clothing  was  partially  destroy- 
ed, her  person  burned,  and  she  made  sick  and 
disabled  from  work.  The  court  instructed,  in 
effect,  that,  if  defendant  was  negligent  in  set- 
ting out  the  fire,  it  would  be  liable  to  plaintiff 
for  any  sacb  personal  injuries  received  by  her 
as  were  the  natural  and  direct  result  of  her 
exertions  in  trying  to  extinguish  the  fire  and 
save  her  property,  to  which  she  did  not,  by  her 
own  negligence,  contribute,  and  on  the  ques- 
tion ot  contributory  negligence  gave  the  follow- 
ing: 'In  respect  to  the  question  of  whether  the 
plaintiff  was  or  was  not  guilty  of  negligence 
which  contributed  to  her  alleged  injuries,  you 
are  instructed  that  the  plaintiff  had  the  right 
to  make  such  reasonable  exertions  for  the  pro- 
tection of  her  property  as  a  reasonably  pru- 
dent person  would  have  done  under  like  cir- 
cumstances. But  if  she  exerted  herself  to  a 
greater  extent  or  more  violently  than  an  ordi- 
narily prudent  person  would  have  done  under 
like  circumstances,  and  her  injuries,  if  any,  re- 
sulted from  such  exertions,  then,  even  though 
she  acted  in  good  faith,  or  under  the  belief  that 
what  she  did  was  necessary,  she  cannot  recov- 
er for  such  injuries,  if  any,  to  her  health.  In 
determining  whether  the  plaintiff  was  or  was 
not  guilty  of  negligence,  that  contributed  to 
the  alleged  injury  to  her  health,  yon  would  not 
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be  justified  in  finding  that  she  was  free  from 
any  negligence  that  contributed  to  her  injuries 
if  any,  from  the  facts  alone  (if  they  be  facts) 
that  the  danger  to  her  property  was  great,  or 
appeared  to  be  great,  and  that  she  acted  in  good 
faith,  in  an  honest  purpose  to  prevent  the 
spread  of  the  fire,  and  thus  protect  her  prop- 
erty from  destruction  or  injury;  for  her  mo- 
tive or  conduct,  however  honest  or  well  intend- 
ed, cannot  be  made  the  basis  of  a  recovery  if, 
as  a  matter  of  fact,  she  did  not  act  as  a  reason- 
ably prudent  person  would  have  acted  under 
like  circumstances.  In  determining  this  ques- 
tion, however,  you  should  take  all  the  facts 
and  circumstances  concerning  tbe  fire,  and  the 
acts  of  the  plaintiff  as  disclosed  by  tbe  evidence, 
into  consideration.'  It  is  contended  that  tbe 
fire  was  not  tbe  proximate  cause  of  plaintiff's 
injuries  and  sickness,  and  that,  as  these  results 
were  brought  about  by  her  own  volition,  she 
cannot  recover.  The  question  of  proximate 
cause  is  always  difficult,  and,  but  for  the  case 
to  which  we  shall  presently  refer,  we  should 
have  difficulty  in  determining  the  proposition 
here  presented.  In  Liming  v.  B.  R.  Co.,  81 
Iowa,  250,  47  N.  W.  66,  the  exact  question  now 
before  us  was  considered ;  and  it  was  there  held 
that  a  stranger  who  received  injuriea  in  at- 
tempting to  extinguish  a  fire  set  out  by  a  rail- 
way company,  to  save  property  from  destruc- 
tion, might  recover  from  the  company ;  that 
defendant's  negligence  in  such  a  case  was  the 
proximate  cause  of  an  injury  to  the  person  who 
attempted  to  save  property  from  the  conse- 
quences thereof ;  that  the  injured  party  was  en- 
Utled  to  recover,  provided  he  did  not  negligently 
contribute  to  the  results.  In  that  case  it  is 
said,  in  effect  that  one  who,  acting  with  reason- 
able prudence,  voluntarily  exposes  himself  to 
danger  for  the  purpose  of  protecting  his  prop- 
erty, may  recover  for  the  consequent  injuries  he 
receives  from  the  person  whose  wrong  caused 
the  injury  to  himself,  and  the  danger  to  the 
property  he  sought  to  protect.  See,  also.  Mo 
Kenna  t.  Baessler,  86  Iowa,  197,  63  N.  W. 
103,  17  Ia  R.  A  310.  In  attempting  to  ex- 
tinguish the  fire  in  question,  plaintiff  was  in 
the  strict  line  of  her  duty ;  and,  if  she  acted 
with  ordinary  care  and  prudence,  there  is  no 
reason,  in  justice  or  law,  why  she  should  not 
recover  for  the  injuries  received.  Bound  as  she 
was  by  law  to  save  herself  from  the  consequenc- 
es of  defendant's  negligence,  the  defendant 
should  not  be  permitted  to  say  tiiat  her  act  was 
entirely  voluntary,  and  that  the  injuries  she  re- 
ceived did  not  follow  proximately  from  its  orig- 
inal wrong.  The  Liiming  Case  is  not  without 
support  in  other  jurisdictions.  See  Rajnowskl 
V.  R.  R.  Co.,  74  Mich.  20,  41  N.  W.  847 ;  Berg 
V.  Great  Northern  R.  Co.  [70  Minn.  272]  73  N. 
W.  648,  68  Am.  St  Rep.  624.  Defendant  at- 
tempts to  distinguish  the  Liming  Case  from  the 
one  at  bar  on  the  ground  that  in  the  former 
Liming  was  injured  by  the  fire  itself,  while  here 
the  plaintiff's  sickness  was  due  to  overexertion. 
Admitting  tbe  difference  in  facts,  it  does  not 
follow  that  there  is  any  distinction  in  princi- 
ple. In  either  case  tbe  injury  was  the  result 
of  the  fire,  unless  the  party  injured  was  doing 
a  negligent  and  reckless  act  in  attempting  to 
extinguish  the  fire.  Whether  or  not  he  was 
guilty  of  contributory  negligence  was  a  ques- 
tion for  the  jury,  under  proper  instructions. 
It  should  not  be  said  that  defendant  could  not 
anticipate  the  wrong  complained  of.  If  it  neg- 
ligently set  out  a  Ore  which  endangered  prop- 
erty, it  knew  that  the  owner  was  bound  to  make 
all  reasonable  efforts  to  save  himself  from 
harm;  and  if,  in  the  exercise  of  reasonable 
care  in  the  performance  of  this  duty,  he  receiv- 
ed an  injury,  the  original  fault  of  the  defend- 
ant is  something  more  than  a  condition.  It 
was,  as  we  view  It  the  efficient  cause  of  the 
injury.  'That  injury  may  result  from  an  actual 
contact  with  the  fire,  or  from  overexertion,  and 
in  either  case  is  a  proximate  result" 


Digitized  by 


Coogle 


434 


153  NORTHWESTERN  REPORTER 


{N.D. 


See,  also,  Bajnowskl  v.  D.,  B.  C  &  A.  R. 
Co.,  74  Mich.  20,  41  N.  W.  848 ;  Id.,  78  Mich. 
681,  44  N.  W.  335;  McKenna  r.  Baessler,  86 
Iowa,  197,  53  N.  W.  108,  17  L.  E.  A.  311. 

Again,  In  the  case  of  I.  C.  R.  Co.  v.  SUer, 
229  111.  300,  82  N.  E.  362,  15  L.  R.  A.  (N.  S.) 
819,  11  Ann.  Oas.  368,  T^e  find  the  following: 

"The  cases  which  sustain  the  position  of  the 
appellant  we  think  are  wrong  In  principle  and 
opposed  to  the  weight  of  authority.  One  whose 
property  is  exposed  to  danger  by  another's  ne^- 
ligence  is  bound  to  make  such  effort  as  an  ordi- 
narily prudent  person  would  to  save  it  or  pre- 
vent damages  to  it.  If  in  so  doing,  and  while 
exercising  such  care  for  his  safety  as  is  reason- 
able and  prudent  under  the  circumsta' ces,  be  is 
injured  as  a  result  of  the  negligence  against  the 
effect  of  which  he  is  seeking  to  protect  his 
proi>erty,  the  wrongdoer  whose  negligence  is  the 
occasion  of  the  injury  must  respond  for  the 
damages.  It  is  not  just  that  the  loss  should 
fall  on  the  innocent  victim.  We  regard  this  as 
the  result  of  the  authorities  which  we  have  been 
able  to  examine,  aside  from  the  two  above  men- 
tioned, as  sustaining  the  position  of  appellant." 

And  In  Berg  v.  G.  N.  By.  C3o.,  70  Minn.  272, 
73  N.  W.  648,  68  Am.  St  Rep.  524,  the  court 
alao  says: 

"Referring  first  to  the  second  queetion,  we  are 
of  opinion  that,  leaving  out  of  consideration  for 
the  present  the  question  of  plaintiffs'  contribu- 
tory negligence,  there  was  no  intervention  of 
another  independent  agency  inflicting  the  in- 
jury, to  break  tlie  causal  connection  between 
the  negligent  act  of  the  defendant  and  the  in- 
juries suffered  by  the  plaintiffs.  It  may  be 
true  that  if  the  plaintiffs  had  remained  where 
they  were  when  they  discovered  the  fire  ap- 
proaching, and  made  no  effort  to  save  the 
stacks,  they  would  not  have  been  injured.  Bat, 
assuming  tiiat  they  acted  with  reasonaUe  pru- 
dence and  care,  plaintiffs'  effort  to  save  the 
property  was  a  mere  condition,  and  not  the 
cause  of  these  injuries.  In  making  reasonable 
effort  for  that  purpose  they  would  be  doing,  not 
only  what  the  law  authorized,  but  what  their 
duty  to  the  defendant  required ;  and  if,  in  doing 
this,  they  sustained  injury,  the  defendant,  which 
was  responsible  for  the  fire,  would  be  liable. 
*  *  *  This  doctrine  has  been  held  and  ap- 
plied under  so  great  a  variety  of  circumstances 
that  we  shall  only  cite  two  cases  in  which  it 
has  been  applied  to  'fire  cases'  like  the  present 
—Liming  v.  Ry.  Co.,  81  Iowa,  246,  47  N.  W. 
66;  Rajnowski  v.  Ry.  Co.,  74  Mich.  20,  41  N. 
W.  847,  and  lid.]  78  Mich.  681,  44  N.  W.  335. 
We  have  confined  the  decision  to  the  particular 
facts  of  this  case,  but  do  not  wish  to  be  under^ 
stood  as  holding  that  the  rule  would  be  differ- 
ent had  plaintiffs  attempted  to  save  the  ptop- 
erty  of  another." 

See,  also,  Wasmer  ▼.  D.,  I*  ft  W.  R.  Co., 
80  N.  X.  212,  36  Am.  Rep.  609.  Again  In  the 
case  of  Olanz  v.  C,  M.  &  St  P.  uy.  Co.,  119 
Iowa,  611,  618,  93  N.  W.  676,  677,  Mr.  Jus- 
tice Deemer  says: 

"In  either  case  (that  is,  whether  the  plain- 
tiff's injuries  were  occasioned  by  physical  con- 
tact with  the  fire  or  by  overexertion  in  attempt- 
ing to  extinguish  it  and  save  ber  property)  ue 
injury  was  tiie  result  of  the  fire,  unless  the  par- 
ty injured  was  doing  a  negligent  and  reckless 
act  in  attempting  to  extinguish  the  fire. 
Whether  or  not  he  was  guilty  of  contributory 
negligence  was  a  question  for  the  jury,  under 

8 roper  instructions.  It  should  not  be  said  that 
efendant  could  not  anticipate  the  wrong  com- 
plained of.  If  it  negligently  set  out  a  fire 
which  endangered  property,  it  knew  that  the 
owner  was  bound  to  make  all  reasonable  efforts 
to  save  himself  from  harm ;  and  if^  in  the  exer- 


cise of  reasonable  care  in  the  performance  of 
this  duty,  he  received  an  injury,  the  original 
fduit  of  the  defendant  is  something  more  than 
a  condition.  It  was,  as  we  view  it,  the  efficient 
cause  of  the  injury.  That  injury  may  result 
from  actual  contact  with  the  fire,  or  from  over- 
exertion, and  in  either  case,  is  a  proximate  re- 
sult" 

[I]  In  the  case  at  bar  the  instrnctlona  are 
not  incorporated  In  the  record  and  are  not 
before  us.  We  must  presume,  therefore,  that 
they  were  correct  and  applicable  to  the  case 
on  trial,  and  that  the  questions  of  fright  and 
contributory  negligence  were  adequately  and 
properly  submitted  to  the  Jury.  We  must 
presume.  Indeed,  that  some  such  instmcUons 
were  given  as  were  given  in  the  ease  of  Glanz 
V.  C,  M.  &  St.  P.  Ry.  Co.,  supra.  Concerning 
these  Instructions  the  Iowa  court  said: 

"The  court  instructed,  in  effect  that  if  de- 
fendant was  negligent  in  setting  out  the  fire,  it 
would  be  liable  to  plaintiff  for  any  such  person- 
al injuries  received  by  her  as  were  the  natural 
and  direct  result  of  her  exertions  in  trying  to 
extinguish  the  fire  and  save  her  property,  to 
which  she  did  not  by  her  own  negligence,  con- 
tribute, and  on  the  question  of  contributory 
negligence  gave  the  following:  'In  respect  to 
the  question  of  whether  the  plaintiff  was  or  was 
not  guilty  of  negligence  which  contributed  to 
her  alleged  injuries,  you  are  instructed  that  the 
plaintiff  had  the  right  to  make  such  reasonable 
exertions  for  the  protection  of  ber  property  as 
a  reasonably  prudent  person  would  have  done 
under  like  circumstances.  But  if  she  exerted 
herself  to  a  greater  extent  or  more  violently 
than  an  ordinarily  prudent  person  would  have 
done  under  like  circumstances,  and  her  injuries, 
if  any,  resulted  from  such  exertions,  then,  even 
though  she  acted  in  ^ood  faith,  or  under  the  be- 
lief that  what  she  did  was  necessary,  she  can- 
not recover  for  such  injuries,  if  any,  to  her 
health.  (7)  In  determining  wnethei*  the  plain- 
tiff was  or  was  not  guilty  of  negligence  that 
contributed  to  the  alleged  injury  to  her  health, 
you  would  not  be  justified  in  finding  that  she 
was  free  from  any  negligence  that  contributed 
to  her  injuries,  if  any,  from  the  facte  alone  (if 
they  be  facte)  that  the  danger  to  her  property 
was  great  or  appeared  to  be  great  and  that 
she  acted  in  good  faith,  in  an  honest  purpose 
to  prevent  the  spread  of  the  fire,  and  thus  pro- 
tect her  property  from  destruction  or  injury; 
for  her  motive  or  conduct,  however  booMt  or 
well  intended,  cannot  be  made  the  basis  of  a 
recovery  if,  as  a  matter  of  fact  she  did  not 
act  as  a  reasonably  prudent  person  would  hare 
acted  under  like'  circumstaaces.  In  determining 
this  question,  however,  you  should  teke  all  the 
facte  and  cucumstences  concerning  the  fire, 
and  the  acte  of  the  plaintiff  as  disclosed  by  the 
evidence,  into  consideration.' " 

But  counsel  contends  that  there  Is  no  evi- 
dence of  any  iujury  which  was  occasioned  by 
such  overexertion,  but  evidence  of  injuries 
which  were  the  result  of  fright  alone,  abd 
that  the  law  is  well  established  that  damages 
for  fright  alone,  without  accompanying  phys- 
ical injury,  cannot  be  recovered.  We  do  not 
so  read  Uie  evidence,  however,  and  though 
fright  might  have  entered  Into  the  question, 
there  is  sufficient  evidence  to  go  to  the  Jury 
on  the  question  as  to  whether  the  physical 
exertions  were  or  were  not  responsible  for  at 
least  a  part  of  the  Injury.  One  certainly 
cannot  escape  Uabllit{^  because  an  Injury 
which  he  has  occasioned  has  been  Increased 
by  his  own  act^  even  though  he  might  not  be 
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liable  If  snch  other  act  were  taken  by  Itself. 
Ih".  Peake  certainly  testified  that  the  work 
which  plaintiff  did  at  the  fire  and  the  strain 
which  she  underwent  were,  in  bis  opinion, 
the  cause  of  her  present  condition.  He  testi- 
fied that  he  found  "rigidity  of  the  muscles 
along  the  spine,  not  more  on  one  side  than 
on  the  other,"  and  in  answer  to  the  question, 
"Does  such  a  condition  of  the  muscles  arise 
from  fright?'  answered,  "No." 

[6]  Counsel  also  ingeniously  argues  that 
no  damages  can  be  recovered  for  fright  alone, 
and  therefore  not  for  the  result  of  frlgbt, 
and  that  as  plaintiff  admits  that  It  was  the 
fear  of  the  fire  that  made  her  work  as  hard 
as  she  did,  no  recovery  can  be  had.  This 
argument;  however,  hardly  appeals  to  us.  Of 
course  dbe  was  afraid  of  the  flr^  and  of 
course  It  was  the  fear  of  the  fire  and  the  de- 
struction that  It  would  create  that  induced 
her  to  work  to  suppress  it  and  to  save  her 
property.  Such  fear,  however.  Is  the  impel- 
ling cause  In  every  such  attempt  Fortunate- 
ly for  the  progress  of  the  human  race  we,  as 
a  rule,  are  not  Jellyfleh,  but  human  beings, 
who  are  gifted  with  nerves  and  with  feel- 
ings, and  the  law  must  be  administered  upon 
this  assumption. 

The  fact  is  that  defendant's  tbeory  that 
the  injuries  sustained  by  the  plaintiff  were 
the  result  of  fright,  and  of  fright  alone, 
seems  to  us  to  be  based  upon  conjecture  rath- 
er than  upon  the  testimony.  Outside  of  the 
fact,  indeed,  that  plaintiff  testifies  that  she 
lies  awake  at  night  thinking  and  scared  of 
the  fire,  there  is  practically  no  evidence  of 
any  injuries  except  those  which  are  tlie  di- 
rect result  of  the  strain  and  the  exertion,  and 
it  Is  very  natural  for  a  person  who  is  awak- 
ened at  night  by  physical  pain  caused  by 
overexertion  during  a  fire  to  think  of  the  fire 
during  the  periods  of  her  wakefulness.  It 
Is  true  that  there  is  evidence  that  plaintiff  is 
in  a  nervous  condition,  but  a  nervous  condi- 
tion can  arise  from  physical  injuries  Just  as 
much  as  from  mental.  These  facts,  we  be- 
lieve, will  be  apparent  frou)  an  examination 
of  the  record.  It  wUl  also,  we  believe,  be 
apparent  that  the  plaintiff  did  no  more  than 
an  ordinary  woman  left  alone  with  a  young 
daughter  on  the  prairie  would  do  under  the 
circumstances  in  order  to  protect  her  home 
against  destruction  by  fire.  Her  testimony 
is,  in  effect,  as  follows: 

"All  at  once  I  looked  up  to  the  hills  and  I 
seen  smoke  coming  down  in  the  fields.  It  was 
about  12  o'clock.  We  bad  a  quarter  section  of 
land.  We  bad  a  little  frame  house  and  can- 
ary and  chicken  coop  and  bam.  I  and  my 
daughter  and  husband  live  in  that  bouse.  When 
I  first  discovered  the  fire  my  daughter  was  look- 
ing for  her  cows.  It  was  coming  from  the 
soathwest,  and  kept  on  coming  to  the  northeast 
until  it  got  up  to  my  husband's  farm  where  I 
was  living.  I  went  home  after  I  saw  the  fire, 
and  then  went  to  doing  some  work  to  save 
some  of  the  things  before  the  fire  got  too  close 
to  the  bnilttings.  I  first  went  to  take  the  wash- 
tubs  ont^e  near  the  house.  Two  of  them  I 
set  out.  I  took  two  pails,  each  holds  about  12 
qnarta  of  water,  and  I  waa  trying  to  carry  wa- 


ter right  along  to  fin  tboad  tuba  and  fill  some 
wooden  pails  that  I  set  there.  Next  I  believe  I 
tried  to  climb  in  the  granary  to  get  the  sacks 
out  and  lay  around  to  be  handy  if  I  got  help  to 
fight  the  tire.  I  think  I  carried  my  rocking 
chair  down  to  the  cow  corral  first.  Then  I 
went  to  take  a  bushel  basket,  took  all  my  books 
and  laid  them  in,  took  the  things  out  of  the 
writing  desk,  and  the  papers  and  coverings,  then 
the  clothes,  and  carried  them  down  in  the  cow 
corral.  I  came  right  hack  and  got  clothes.  I 
took  my  big  dish  pan,  filled  it  up  with  gro- 
ceries, end  carried  it  down,  and  then  I  went 
right  along  all  the  time  carrying  things  down. 
I  took  some  of  my  bedding,  some  clothing,  my 
linens  in  the  drawers  1  had  in  the  bureaus,  and 
my  beet  clothes  and  my  husband's  clothes  and 
bis  big  coats  and  pants  and  shoes  and  anythinf 
I  chanced  to  get,  and  put  them  into  boxes  and 
carried  them  down.  Q.  You  carried  those  down 
to  the  corral?  A.  Yes.  Q.  Who  came,  if  any- 
body, to  help  you  fight  the  fire  that  you  remem- 
ber of?  A.  There  didn't  come  anybody  for  a 
long  time.  The  girl  came  home.  At  first  I  wb3 
ail  alone  carrying  tilings;  the  fire  was  almost 
up  to  our  place.  I  told  lier  to  go  quick  as  she 
could  on  horseback  and  get  some  men  from  the 
threshing  macUne.  She  went  right  off  and  left  . 
me  alone  again,  and  I  didn't  get  any  help  until 
Mr.  Keyes — he  was  the  first  one  to  come  to  the 
place.  And  Charlie  McUermott  and  he  was 
down  by  the  well  at  first.  Then  I  tried  to  take 
pails  of  water  np  and  carry  to  them  to  fight 
the  fire  with;  the  fire  was  near  the  granary 
then,  and  the  chicken  coop  was  almost  on  fire. 
I  helped  fight  the  fire.  I  carried  some  water 
for  them.  After  that  I  carried  more  water  up 
about  the  house.  I  walked  up,  and  I  seen  they 
had  lots  of  water  left,  and  I  didn't  carry  any 
more  up.  I  took  some  others  things  up.  I 
went  down  to  the  l>am  and  let  the  colt  out  of 
the  barn.  There  was  a  horse  in  the  bam,  too, 
and  I  took  her  and  tied  her  to  the  wagon  by 
the  house. 

"Q.  Now,  after  Mr.  Keyes  came  and  helped 
with  the  fire,  did  they  leave  before  the  fire  was 
all  out?  A.  Yes.  Q.  And  did  you  fight  any 
fire  yourself?  A  Yes.  I  was  so  afraid  the 
barn  would  be  on  fire.  The  fire  went  around 
behind  the  bam.  I  looked,  and  I  seen  there 
waa  nobody  to  fight  it  there.  I  didn't  have  wa- 
ter, and  80  I  took  ground  and  threw  on  the  fire 
to  put  it  out  along  the  lines,  and  I  called  the 
giris  to  come  over  with  some  water  and  help 
fight  this  fire.  Tliey  brought  water  over.  We 
took  wet  sacks  and  fought  it  with  them.  Dur- 
ing the  afternoon  some  of  my  husband's  grain 
stacks  burned  up.  I  went  up  to  the  stacks, 
and  I  felt  so  sorry ;  and  there  was  lots  of  peo- 
ple that  couldn't  come  to  help  fight  it;  and  the  ' 
wind  come  so  hard  that  we  couldn't  save  them. 
After  the  men  went  away,  and  I  had  the  fire 
out,  I  tried  -  to  carry  the  things  back  in  the 
house.  I  felt  all  played  out.  I  felt  awfnlly 
weak.  Then  they  carried  in  my  sewing  ma- 
chine, my  girl  and  the  other  girl,  and  I  helped 
them  carry  it  over  to  the  house,  and  I  got  such 
a  pain  in  my  hip,  and  I  couldn't  carry  it  any 
further,  over  there  a  little  way;  they  had  to 
carry  it  themselves.  I  carried  some  little 
things,  some  clothes  and  things  like  that,  and 
bread  and  groceries.  They  helped  me  carry 
those  other  things  in.  I  felt  awfully  weak.  I 
was  liardiy  able  to  walk  any  more. 

"I  was  never  sick  of  any  sickness  that  I  know 
of  before  this  fire.  There  was  some  headaches 
once  in  a  while.  Sometimes  had  a  cold.  Never 
bad  a  sick  cough  in  the  winter  time,  never  as 
long  as  I  lived  on  the  farm.  Before  this  fire  I 
did  gardening  on  the  farm.  We  always  had  a 
garden,  and  had  my  housework  besides.  I  did 
the  washing  and  attended  to  the  milking.  The 
first  years  I  had  to  make  butter  every  week  day 
before  we  had  a  cream  separator.  Since  the  fire 
I  wasn't  able  to  do  hardly  anything.  I  couldn't 
do  the  milking  or  make  any  garden.     I  fed 
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sick  all  over  mj  body.  I  feel  so  sbaky;  my 
nerves  bother  me;  my  bead  I  couldn't  move 
around  at  times;  and  I  feel  nervous,  and  I 
couldn't  hardly  talk  to  anybody.  My  bcick  feels 
weak  all  the  time.  My  hip  hurts  too.  This 
one  [indicating  left  hip].  I  never  had  any  of 
those  pains  before  the  fire.  I  was  sick  right 
the  next  Sunday.  I  wasn't  able  to  be  out  at 
all.  I  got  awfully  sick  to  my  head  and  bad  a 
sick  headache.  From  that  time  down  to  the 
present,  I  have  never  felt  all  right  again.  I 
feel  so  weak  and  achingi  in  my  body.  In  the 
morning  I  couldn't  dress.  To  lay  on  my  back 
I  couldn't  rest  I  wake  up  in  the  night  scared 
about  the  fire  quite  often.  In  the  morning 
when  I  want  to  get  up,  I  was  hardly  able  to 
dress  myself  or  comb  my  hair.  I  wasn't  able  to 
move  my  arms.  *  *  •  I  never  feel  all  right. 
My  nerves  bother  me,  in  the  head  the  most,  and 
when  I  want  to  do  anything  I  get  sick  to  my 
back  and  shake,  and  I  am  not  able  to  do  any- 
thing. •  •  •  When  I  first  saw  the  fire  com- 
ing I  got  two  tubs  out  of  the  house.  I  put  them 
on  the  east  side  of  the  house,  about  350  feet 
from  the  pump.  Then  I  carried  water  uphiU 
ta  fill  them.  It  is  downhill  to  the  welL  I  car- 
ried water  up  and  filled  those  tubs.  I  tried  to 
pump  water  in  that  barrel  so  that  they  could 
take  the  water  out  of  there.  I  had  to  carry 
water  to  put  oat  the  fire.  The  manure  was 
burning  around  the  bam  by  the  comer,  and 
there  was  lots  of  smoke  and  fire,  and  it  would 
bum  right  along,  and  I  carried  water  to  put 
that  out,  after  the  men  were  gone.  The  fire 
in  the  manure  by  the  bam  occurred  after  the 
men  had  gone.  •  •  •  The  next  day  the  grain 
stacks  burned  until  9  o'clock— It  wasn't  burned 
down.  My  girl  tried  to  get  the  potatoes  on 
the  wagon,  and  Saturday  night  my  man  came 
home.  I  have  not  done  an^  chores  since  the 
fire.  I  never  was  nervous  in  my  head  in  my 
younger  years.  I  never  had  an^  nervous  trou- 
bles of  any  kind.  Before  the  fire  I  never  bad 
any  nervous  or  hysterical  trouble." 

Dr.  Francis  Peake  also  testifies  in  sub- 
stance: 

"I  told  Mr.  Wilson  I  couldn't  do  mnch  for 
her  without  seeing  and  looking  her  over  to  see 
what  the  trouble  was.  Then  she)  came  to  me. 
I  found  her  very  nervous  and  tcembiy  and 
shaky,  and  complaining  of  her  being  'all  played 
out'  as  she  called  it.  I  examined  her  to  find 
out  where  the  trouble  was.  I  examined  her 
physically — her  heart  and  her  lungs  and  back 
and  limbs,  giving  her  a  good,  thorough  exami- 
nation; and  her  kidneys  and  a  urinary  test. 
And  I  tested  her  reflexes  and  examined  her 
back.  She  complained  of  her  back  more  than 
anything  else;  had  headaches  and  backaches: 
and  she  was,  as  I  say,  nervous  and  weak  ana 
tmnbly  and  couldn't  sleep  nights;  said  she 
didn't  rest  wdl.  .She  said  that  she  was  all  the 
time  dreaming  of  fire  and  would  wake  up  star- 
tled and  excited  in  the  night.  I  made  the  usual 
examination  which  I  considered  necessary  for 
the  treatment.  After  I  made  my  diagnosis  and 
came  to  the  conclusion  that  she  was  suffering 
from  a  weakened  state  brought  on  by  overexert 
tion  and  nervous  fright,  or,  as  I  would  express 
it,  the  cause  of  this  nervous  state,  her  waking 
np  in  the  night  and  dreaming  and  crying  out 
of  the  fire,  1  knew  it  affected  her  nerves  and 
nervous  system,  and  that  she  had  been  through 
some  ordeaL  She  then  told  me  about  this  fire 
and  about  all  that  she  did.  I  also  questioned 
her  about  it.  Then  prescribed  for  her.  for  the  ef- 
fects of  the  overstraining  and  overexertion,  and 
I  Judged  she  had  perhaps  taken  some  cold  after 
overexerting  that  had  settled  in  her  back  and 
caused  her  to  have  backache,  which  would  be 
a  natural  condition  resulting  from  such  expo- 
sure. I  gave  ber  medlone  for  that  condition, 
And  also  a  treatment  or  two  at  that  time  with 
the  light,  the  electric  lamp,  for  her  back.  *  *  • 
I  found  rigidity  of  the  muscles  along  the  spine. 


not  more  on  one  side  than  on  the  other.  These 
treatments  brin^  the  heat  in  tiie  muscles  and 
release  the  tension  of  the  muscles,  and  I  gave 
her  these  treatments  to  overcome  some  of  these 
conditions  of  the  muscles  in  the  back.  She 
seemed  to  be  suffering  more  through  the  back 
and  up,  and  through  the  stomach,  so  that  the 
stomach  was  easily  upset  on  the  least  exertion 
— in  coming  to  town  she  would  get  all  upset  and 
would  be  sick  for  a  day  or  two.  Once  she  was 
sick  for  three  days  when  she  came  to  see  me, 
just  in  getting  down  here.  I  treated  her  that 
way  at  different  times.  She  was  down  here 
most  every  month  but  one.  At  one  time  I  had 
her  here  four  weeks  under  treatment  to  relieTe 
these  conditions  of  the  back.  She  complained 
of  headaches  and  trouble  of  that  kind--would 
be  sick  two  or  three  days  at  a  time.  Not  ex- 
actly a  sick  headache,  but  a  nervous  bead- 
ache.  She  has  been  under  treatment  the  bic 
gest  share  of  the  time  since,  and  she  has  been 
taking  what  I  prescribed  for  the  stomach  con- 
ditions—for those  conditions  brought  on,  or  that 
brought  on,  the  headaches— as  mnch  as  she 
could,  and  for  the  backaches.  My  opinion  is 
timt  she  Is  permanently  injured.  Q.  In  your 
opinion,  are  those  injuries  due  to  the  exertions 
that  she  put  forth  at  the  time  of  this  fire  in 
question?  A.  I  think  that  it  could  be  the  cause 
of  it  all  right.  Assuming  that  the  statements 
are  true  given  by  her  on  the  witness  stand  as  to 
not  being  disabled  before,  and  having  been  more 
or  less  disabled  at  all  times  since,  in  my  opin- 
ion the  work  that  she  did  and  strain  she  under- 
went in  that  fire  would  be  the  cause  of  her 
present  condition." 

[9]  There  Is,  It  is  true,  evidence  in  the 
record,  and  furnished  by  two  doctors  who 
were  called  by  the  defendant,  that  the  plain- 
tiff, when  examined  by  them,  had  no  signs  ot 
injury  other  than  that  she  wtis  In  a  more  or 
less  nervous  condition.  The  case,  however, 
was  tried  to  a  Jury,  and,  even  If  this  evi- 
dence be  given  the  fullest  credence,  the  fact 
nevertheless  remains  that  competent  testi- 
mony was  introduced  by  the  plaintiff  tending 
to  show  serious  Injuries,  which  were  oc- 
casioued  by  the  overexertion  at  the  fire,  and, 
such  being  the  case,  the  question  as  to  the 
Injuries  and  their  cause  was  for  the  Jury  and 
not  for  the  court  to  pass  upon.  The  evidence 
of  the  plaintiff,  also,  to  our  mind,  shows 
a  necessary  and  natural  effort  to  extinguish 
the  fire,  and  such  an  effort  as  any  woman 
who  had  her  home  and  buildings  to  protect 
would  naturally  put  forth,  and  would  be  rea- 
sonably called  upon  to  put  forth,  under  the 
circumstances  which  confronted  her.  It  was 
ber  duty  to  do  what  she  reasonably  could  to 
reduce  the  damages,  and  It  is  Idle  to  say  that 
she  was  merely  the  wife  of  the  fee  owner 
of  the  land.  Not  only  was  her  home  and  her 
Immediate  personal  property  in  danger,  but 
she  was  the  person  in  control,  and  there  can 
be  no  question  that,  if  she  had  refrained 
from  making  the  very  efforts  which  are  now 
sought  to  be  imputed  as  negligence  against 
her,  their  omission  would  have  been  Imputed 
as  contributory  negligence  to  her  husband 
and  urged  as  a  defense  to  any  action  which 
he  might  have  brought  for  the  destruction  of 
his  grain  and  buildings. 

"Where  an  injured  party  finds  that  a  wrong 
has  been  perpetrated  on  bim,"  says  the  author 
of  13  Cyc.  "il,  "he  should  use  all  rcnsonabU 
means  to  arrest  ths  loss.    He  cannot  stand  idly. 
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by  and  permit  the  Ion  to  increase  and  then  hold 
the  wrongdoer  liable  for  the  loss  which  he  might 
have  prevented.  It  is  only  incumbent  upon 
him,  however,  to  use  reasonable  exertion  and 
reasonable  expense,  and  the  qneation  in  each 
cases  is  always  whether  the  act  was  a  reason- 
able one,  having  a  regard  to  all  of  the  circum- 
stances in  the  case.  The  application  of  this  rule 
some  times  has  the  effect  of  enhaneins  the  dam- 
ages rather  than  reducing  them,  and  where  a 
reasonable  and  bona  fide  attempt  has  been  made 
on  the  part  of  the  plaintiff  to  reduce  the  dam- 
ages and  provide  for  his  own  safetj^  in  case  of 
a  personal  injunr,  it  does  not  relieve  the  de- 
fendant from  full  recovery  of  the  damages  sus- 
tained." 

Eren  It  the  wife  did  not  own  the  property 
In  fee  she  had  the  right  to  live  with  her 
children  in  the  honse  and  on  the  farm,  and 
It  cannot  be  said  that  one  may  start  a  fire 
and  drive  tenants  and  their  families  out  of 
buildings  and  not  merely  destroy  their  im- 
mediate personal  property  and  clothing  but 
drive  them  out  into  tlie  open  and  flre-devas- 
tated  prairie  without  being  guilty  of  a  tort 
against  them.  Nor  can  it  be  said  that  it  is 
lack  of  ordinary  care  for  a  woman  under 
such  drcumstancea  to  try  to  save  her  home 
and  the  provisions  of  her  family  and  her  own 
and  her  cliildren'B  clothing,  to  say  notlilng 
of  the  property  which  belongs  to  her  and  to 
her  husband.  The  case  is  well  summed  up  in 
I.  C.  B.  Go.  ▼.  Slier,  229  111.  390,  82  N.  El 
362, 16  L.  B.  A.  (N.  S.)  818. 11  Ann.  Cas.  868, 
where  a  woman  was  burned  while  attempting 
to  save  her  home  from  a  similar  conflagra- 
tiou,  and  where  the  courts  said: 

"The  question  presented,  so  far  aa  the  de- 
murrer is  concerned,  is  whether  one  who  has 
negligently  set  fire  to  another's  premises  can 
be  held  bable  for  damages  caused  by  burning 
the  owner  while  engaged  in  trying,  with  rea- 
sonable prudence  and  care,  to  extinguish  such 
fire.  Even  though  one's  property  has  been  neg- 
ligently set  on  tire  by  another,  the  owner  can- 
not permit  it  to  be  consumed  wtthont  an  effort 
to  save  it  and  then  claim  reimbursement  from 
the  setter  out  of  ^e  fire.  He  most  use  every 
reasonable  effort,  consistent  with  his  personal 
safety,  to  preserve  the  property.  Toledo,  Peo- 
ria &  Warsaw  Ry.  Co.  v.  Pindar,  53  111.  447, 
5  Am.  Bep.  67 ;  Chicago  &  A.  R.  Co.  v.  Pw.- 
nell,  94  III.  448.  Where  a  person  sees  bis  prop- 
erty exposed  to  imminent  danger  through  the 
negligence  of  another,  he  is  justified  in  using 
every  effort  to  save  it  which  a  reasonably  pru- 
dent person  would  use  under  similar  drcum- 
■tancGS,  even  though  the  effort  exposes  bim  to 
some  danger  which  he  would  otherwise  have 
avoided.  Due  care  depends  upon  the  circum- 
stances surroundiiu  the  action.  It  is  to  be  de- 
termined with  reierence  to  the  situation  in 
which  he  finds  himself  at  the  time.  What  is 
due  care  in  one  situation  might  be  gross  reck- 
lessness under  different  circumstances.  Every 
one  is  bound  to  anticipate  the  results  naturally 
following  from  his  acts.  The  appellant  was 
therefore  bound  to  anticipate,  when  the  fire 
started,  that  the  decedent  would  try  to  put  it 
out  Tliis  she  was  doing,  and  the  allegation  is 
that  she  was  using  all  due  care  and  caution 
for  her  own  personal  safety.  If  in  so  doing  the 
fire  which  appellant  had  negligently  set  out 
spread  to  and  ignited  her  clothing  without  any 
want  on  her  part  of  the  care  which  an  ordina- 
rily prudent  person  would  exercise  under  the 
circumstances,  the  appellant  should  be  held  to 
have  anticipated  such  result  as  probable  and 
to  be  liable  therefor.  In  order  to  make  a  neg- 
ligent act  the  proximate  cause  of  an  injui;y  U 


is  not  necessary  that  the  particular  injary  and 
the  particular  manner  of  its  occurrence  could 
reasonably  have  been  foreseen.  City  of  Dixon 
V.  Scott,  181  111.  116,  54  N.  E.  897.  It  the  con- 
sequences follow  in  unbroken  sequence  from 
the  wrong  to  the  injury  without  an  intervening 
efficient  cause,  it  is  sufficient  if,  at  the  time  of 
the  negligence,  the  wrongdoer  might,  by  the  ex- 
ercise of  ordinary  care,  have  foreseen  that  some 
injury  might  result  from. his  negligence.  Chi- 
cago &  Alton  Bailroad  Co.  v.  Pennell,  supra: 
Pullman  Palace  Car  Co.  v.  Laack,  supra  [143 
111.  242,  32  N.  E.  285,  18  L.  R  A.  215] :  Chi- 
cago Hair  &  Bristle  Co.  v.  Mueller,  203  111. 
658,  68  N.  E.  51.  The  rule  as  to  what  consti- 
tutes proximate  cause  was  considered  in  the 
case  of  Atchison,  Topeka  &  Santa  Fe  Bailroad 
Co.  V.  Stanford,  12  Kan.  354,  16  Am.  Rep.  362 
and  it  was  said:  'Any  number  of  causes  and 
effects  may  intervene  between  the  first  wrong- 
ful cause  and  the  final  Injurious  consequence, 
and  if  they  are  ench  as  might  with  reasonable 
diligence  have  been  foreseen,  the  last  result,  as 
well  as  the  first  and  every  intermediate  result, 
is  to  be  considered,  in  law,  as  the  proxiraste 
result  of  the  first  wrong  cause.  But  whenever 
a  new  cause  intervenes  which  is  not  a  conse- 
quence of  the  first  wrongful  cause,  which  is  not 
under  the  control  of  the  wrongdoer,  which 
could  not  have  been  foreseen  by  the  exercise 
of  reasonable  diligence  by  the  wrongdoer  and 
except  for  which  the  final  injurious  consequence 
could  not  have  happened,  then  such  injurious 
consequences  must  be  deemed  too  remote  to  con- 
stitute the  basis  of  the  cause  of  action.' 

"In  Milwaukee  &  St  Paul  Ry.  Co.  r.  Kel- 
iMg,  94  U.  S.  469,  24  L.  Ed.  256,  it  is  said: 
"&te  question  always  is,  Was  there  an  unbro- 
ken connection  between  the  wrongful  act  and 
the  injury — a  continuous  operation?  Did  the 
facts  constitute  a  continuous  succession  of 
events,  so  linked  together  as  to  make  a  natural 
whole,  or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and  the 
injury?  •  •  •  The  inquiry  must  therefore 
always  be  whether  there  was  any  intermediate 
cause,  disconnected  from  the  primatr  fault  and 
self-operating,  which  produced  the  injury.'  It 
is  true  that  in  this  case  the  voluntary  act  of 
the  decedent  intervened  between  the  negligent 
act  of  the  appellant  in'  setting  out  the  fire  and 
the  injury  occasioned  by  the  burning  of  dece- 
denti  But  this  act  was  one  of  the  interveining 
causes  which  the  appellant,  with  reasonable  dili- 
gence, might  have  foreseen.  It  was  a  coose- 
qnence  of  the  wrongful  act  of  appellant  which 
It  ought  to  have  anticipated.  It  was  not  a  new 
and  independent  cause  intervening  between  the 
wrong  and  the  injury  or  disconnected  from  the 
primary  cause  and  self-operBtlng,  but  was  Itself 
the  natural  result  of  appellant's  original  neg- 
ligence. The  case  of  Seale  v.  Ry.  Co.,  65  Tex. 
274,  57  Am.  Rep.  602,  has  been  cited  by  ap- 
pellant and  fully  sustains  its  position.  That, 
case  holds  that,  whether  the  deceased  was  neg- 
ligent or  not  in  her  attempt  to  put  oat  the 
fire,  it  was  this  attempt,  and  not  the  original 
negligence  of  the  defendant  in  starting  the 
flame,  that  was  the  proximate  cause  of  her 
death.  This  case  was  followed  by  the  Missouri 
Court  of  Appeals  in  Logan  v.  Wabash  Rail- 
road Co..  96  Mo.  App.  461,  70  S.  W.  734.  In 
the  case  of  Chattanooga  Laght  &  Power  Co.  T. 
Hodges,  109  Tenn.  331,  70  S.  W.  616,  60  L. 
R.  A.  459,  97  Am.  St.  Rep.  844,  the  injury  re- 
sulted from  'an  act  committed  by  tlie  injured 
party  so  obviously  fraught  with  peril  as  should 
be  sufficient  to  deter  one  of  reasonable  intelli- 
gence.' The  court,  while  reversing  the  judg- 
ment against  the  defendant,,  said:  'The  rule 
has  been  extended  so  as  to  give  the  injured  pat- 
ty redress  where  his  effort  to  save  property  has 
been  such  as  a  reasonably  prudent  man  would 
have  made  under  similar  circumstances.'  The 
cases  which  sustain  thei  position  of  the  appel- 
lant we  think  are.  wrong  in  principle  and  ofr 
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posed  to  the  weight  of  authority.     One  whose 

f property  is  ezpoaed  to  danger  by  another's  neff- 
igence  is  bound  to  make  such  effort  as  an  ordi- 
narily prudent  person  would  to  save  it  or 
prevent  damages  to  it.  If  in  so  doing,  and 
while  exercising  such  care  for  his  safety  as  is 
reasonable  and  prudent  under  the  circumstanc- 
es, he  is  injured  as  a  result)  of  the  negligence 
against  the  effect  of  which  he  is  seeking  to  pro- 
tect his  property,  the  wrongdoer  whose  negli- 
gence is  the  occasion  of  the  injury  must  respraid 
for  the  damages.  It  is  not  just  that  the  loss 
should  fall  on  the  innocent  victim.  We  regard 
this  as  the  result  of  tbei  authorities  which  we 
have  been  able  to  examine,  aside  from  the  two 
above  mentioned  as  sustaining  the  position  of 
appellant.  Berg  v.  G.  N.  Ry.  Co.,  70  Minn. 
272,  73  N.  W.  648,  68  Am.  St  Rep.  524;  Lim- 
ing V.  111.  Cent.  Uy.  Co.,  81  Iowa,  240,  47  N. 
W.  66;  Glana  v.  C^  M.  &  St.  P.  Ry.  Co.,  119 
Iowa,  611  9&  N.  W.  675;  Wasmer  v.  Dela- 
ware, Lackawanna  &  Western  Ry.  Co.,  80  N. 
Y.  212,  3S  Am.  Rep.  608;  Page  v.  Bucksport, 
64  Me.  61,  18  Am.  Rep.  239.*'^ 

The  rule  is  laid  down  by  Judge  Elliott  in 
his  work  on  Railroads,  voL  3,  {  1247,  where 
be  says: 

"It  sometimes  happens  that  personal  or  other 


injuries,  aside  from  the  mere  burning  of  prop- 
erty, are  caused  by  fires  set  out  by  railway 
companies.  .  In  such  cases,  where  the  injuries 


are  the  direct  and  proximate  result  of  the  rail- 
way's negligence,  it  will  be  liable  to  one  who  is 
free  from  contributory  negligence  for  damoges 
on  account  of  such  injuries.  •  •  *  Where 
loss  of  life  is  caused  by  a  fire  negligently  set 
without  any  contributory  negligence  on  the  part 
of  the  person  bringing  an  action,  or  bis  intes- 
tate, the  company  setting  the  fire  may  be  lia- 
ble, but  where  a  person  voluntarily  exposes  him- 
self to  danger  and  is  injured  by  the  fire,  there 
can  be  no  recovery." 

In  the  case  at  bar  the  risk  wsis  not  volun- 
tarily assumed,  but  was  assumed  in  recogni- 
tion of  a  duty  which  was  owing  to  the  rail- 
way company,  end  the  failure  to  perform 
wbidli  would  have  given  rise  to  the  defense 
of  contributory  negligence.  Whether  the 
plaintiff  went  too  far  in  her  efforts,  to  an  ex- 
tent to  which  no  reasonable  person  would 
go  so  that  her  efforts  merged  into  a  voluntary 
incurring  of  the  danger  waa  clearly  a  ques- 
tion for  the  jury  to  pass  upon.  We  certainly 
cannot  say,  as  a  matter  of  law  from  our  perus- 
al of  the  record,  that  she  did  any  more  than 
one  would  be  presumed  or  expected  to  do  un- 
der the  circumstances.  A  prairie  fire  is  a 
thing  that  should  be  stamped  out  immediate- 
ly, and  is  not  to  be  trifled  with. 

We  have  carefully  examined  the  cases  cit- 
ed by  counsel  for  appellant.  We  find,  how- 
ever, that  few,  if  any  of  them,  are  applicable 
to  the  case  at  bar.  Some  of  them  were  cases 
where  the  person  injured  was  a  volunteer 
merely,  upon  whom  no  duty  of  reducing  dam- 
ages was  placed.  See  Pike  v.  Grand  Trunk 
Ry.  Co.  (0. 0.)  3»  Fed.  265. 

In  the  case  at  bar  the  plaintiff  was  protect- 
ing her  own  home.  Others  are  cases  where 
the  risk  was  recklessly  encountered,  and 
where  the  danger  of  injury  was  apparent. 
See  Cook  v.  Johnston,  58  Mich.  437,  25  N.  W. 
388,  55  Am.  Rep.  703 ;  Chattanooga  Light  & 
Power  Co.  v.  Hodges,  109  Tenn,  331,  70  S.  W. 
616,  60  L.  R.  A.  469,  97  Am.  St.  Rep.  844. 


There  is  no  evidence  of  recklessness  in  the 
case  before  us.  Others  still  are  oases  where 
the  court  absolutely  fails  to  distinguish  be- 
tween the  element  of  anticipation  when  oon- 
siderlng  actionable  negligence  and  the  dam- 
ages which  may  be  recovered  when  that  neg- 
ligence exists  and  is  actionable.  See  Chatta- 
nooga V.  Hodges,  10©  Tenn.  331,  70  S.  W.  618, 
60  L.  R  A.  (N.  S.)  459,  97  Am.  SL  Rep.  844; 
Milwaukee  &  St  Paul  Ry.  Co.  v.  Kellogg,  94 
U.  S.  469,  24  L.  Ed.  266;  Scale  v.  Gulf,  CoL 
4  S.  F6  Ry.  Co.,  66  Tex.  274,  67  Am.  Rep.  602; 
Logan  V.  Wabash  Ry.  Co.,  96  Mo.  App.  461, 
70  S.  W.  734;  C,  C,  O.  &  St  L.  Ry.  Co.  T. 
Lindsay,  109  111.  App.  633. 

Not  only  ere  these  cases  last  mentioned  op- 
posed to  the  great  weight  of  authority  and  ab- 
solutely untenable  on  prindides  of  legal  logic, 
but  the  statute  of  North  Dakota  expressly  pro- 
vides that  one  guilty  of  a  tort  shall  be  liable 
"for  all  the  detriment  proximately  caused 
thereby,  whether  it  could  have  been  anticipat- 
ed or  not"  Section  7185,  Compiled  Laws  <^ 
1913. 

[II]  The  questions  of  negligence  and  con- 
tributory negligence  and  proximate  cause 
whldl  are  presented  by  the  case  before  us 
were  for  the  jury,  and  not  for  this  or  the 
trial  court  to  pass  upon,  and  the  condusImiB 
of  that  jury  are  binding  upon  us. 

[1 1  ]  Counsel  contends  that  the  court  erred 
in  overruling  defendant's  objection  to  the  fol- 
lowing question  and  answer: 

"Tell  us  what  yon  did  in  tracing  where  the 
fire  started?  A.  I  went  over  to  the  track,  and 
I  found  great  big  cinders  aboat  the  size  of  a 
hen's  egg,  sent  out  of  the  engine  or  else  out  of 
the  smokestack — 

"Mr.  Conmy:  We  move  to  strike  out  the 
answer  as  not  responsive,  and  incompetent  ir^ 
relevant  and  immaterial,  no  foundation  laid." 

We  really  see  no  merit  in  this  objection. 
A  part,  at  least,  of  the  answer  was  respon- 
sive, compet^it,  relevant,  and  material  The 
motion  was  directed  to  the  whole  answer, 
and  it  therefore  should  not  have  been  sus- 
tained. 

[1 2]  There  is  also  clearly  no  merit  in  coun- 
sel's objection  to  the  testimony  of  Mrs.  Knut- 
son,  a  neighbor,  and  to  the  ruling  of  the  court 
during  the  following  ezamlnetion: 

"Q.  Where  Were  you  when  yon  first  saw  the 
fire?  A.  At  my  home  on  section  14.  Q.  In 
what  direction  from  you  was  the  fire  when  yoa 
first  saw  it?  A.  It  was  southwest  Q.  And 
in  reference  to  the  Northern  Pacific  Railway 
Company  railroad,  where  was  it?  A.  It  was 
started  near  the  track. 

"Mr.  Conmy:  We  move  to  strike  out  the  an- 
swer on  the  ground  it  is  not  responsive  to  the 
qnestion  and  no  foundation  laid.  (Motion  de- 
nied.) Q.  Where  was  the  fire  when  you  first 
saw  it?  A.  Near  the  track.  Q.  Which  way 
was  your  home,  the  place  where  you  lived, 
from  where  the  fire  was?  A.  It  is  north  and  a 
little  east.  Q.  Did  yon  see  any  more  than  one 
fire  at  that  place?  A.  No,  sir.  Q.  Do  yoa 
know  whether  that  fire  came  to  the  northeast 
and  burned  over  part  of  your  place,  down  to- 
ward the  Wilson  farm?  A.  Tea,  sir.  Q.  They 
live  on  the  same  section  you  live  on?    A.  Yes." 

A  good  deal  is  said  in  criticism  of  the  an- 
Bw«r  "Near  the  track,"  but  no  objection  seems 
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to  hare  been  maSe  to  the  qnestioii  and  the 
answer  In  this  respect  The  only  exception 
taken  was  to  the  court's  refusal  to  strike  out 
the  answer  "It' started  near  the  track,"  and 
the  only  objection  In  this  case  was  that  the 
answer  was  not  responsive  to  the  q,ue8tion, 
and  no  foundation  laid.  The  questions  were: 
"In  what  direction  from  yoar  place  was  the 
flie  whMi  yon  first  saw  It?"  and  "With  ref- 
erence to  the  Northern  Pacific  Bailway  Com- 
PAny  railroad,  where  was  It?"  It  wonld  seem 
to  OS  that  the  answer  was  both  resxKnsive 
and  that  a  foundation  had  been  laid.  The 
witness  had  testified  that  she  had  seen  the 
fire ;  that  part  of  It  had  burned  over  her  own 
farm,  and  what  she  said  in  answer  to  the 
question,  "With  reference  to  the  Northern 
Pacific  Company  railroad,  where  was  it?" 
ber  answer,  "It  started  near  the  track,"  was 
certainly  responMve.  If  She  had  answered, 
"The  first  indications  of  the  fire  that  I  saw 
were  near  the  track,"  there  could  not  pos- 
sibly hare  been  any  objection.  It  appears  to 
us,  therefore,  that  the  objection  of  counsel  Is 
merely  technlcaL 

Nor  did  the  court  commit  reversible  error 
In  refusing  to  strike  out  the  answer  of  the 
witness  Keyes,  when  in  answer  to  the  ques- 
tion, "Where  did  you  first  notice  the  smoke 
of  this  fire?"  he  said,  "It  appeared  to  me 
from  where  I  was  it  was  on  the  railroad 
track."  The  objection  was  made  that  the 
answer  was  merely  the  "opinlcm  of  the  wit- 
ness and  a  conclusion."  It  is  true  that  after- 
wards In  his  testimony  the  witness  stated 
that  he  was  2%  miles  from  the  fire  at  this 
time,  bnt  this  fact  had  not  been  proved  at 
the  time  of  the  question,  nor  do  we  consider 
It  controlling.  The  testimony  was  certainly 
competent  as  tending  to  show  from  what  di- 
rection the  fire  came,  and  of  course  it  was  a 
conclusion.  Svery  result  of  the  use  of  the 
eyesight  Is  as  a  matter  of  last  analysis  a 
deduction  or  a  conclusion.  If  judgements  were 
reversed  for  answers  such  as  the  one  before 
■OB,  n<x>e  of  them  would  stand.  The  direc- 
tion from  which  the  fire  oame  was  an  impor- 
tant matter,  as  well  as  the  fact  that  It  was 
on  the  railroad  track.  In  fact  It  was  not 
necessary  that  it  should  have  been  started 
on  the  railroad  track  Itself  in  order  that  the 
company  be  liable.  The  witness  was  merely 
testifying  as  to  the  direction  from  which  the 
flre  was  coming,  and  to  the  conclusions, 
which  he  arrived  at  from  his  observation. 
If  he  had  said,  "The  first  indlcatl<»s  of  the 
smoke  that  I  noticed  were  near  a  tall  tree 
which  stands  on  the  corner  of  the  section," 
the  answer  would  certainly  not  have  been  ob- 
jectionable Why,  then,  should  it  have  been 
objectionable  when  he  used  the  railroad  track 
as  a  means  of  description  or  loaMaa,  rather 
than  a  tree  or  other  landmark. 

Nor  do  we  see  any  merit  in  the  contention 
that  the  court  erred  in  sustaining  the  ob- 
jection to  the  qaestion  propounded  to  the 
daughter  of  the  plaintiff,  "Were  the  relatlcms 
<rf  your  mother  and  Mr.  Wilson  before  this 


flre  always  satisfactory?"  nor  the  refusal  to 
aUow  the  answer  to  the  question  propounded 
to  the  witness  Lester,  "Did  Miss  -  Florence 
Wilson  ever  tell  you  at  your  house  that  Rich- 
ard Wilson  came  home  drunk  one  night  and 
drove  her  and  her  mother  out  of  the  house?" 
The  objection  was  that  no  foundation  had 
been  laid,  either  in  point  of  time  or  as  to 
persons  or  as  to  place,  and  as  not  admissible 
under  the  pleadings  in  this  case.  It  is  sufS- 
clent,  however,  to  say  that  the  testimony 
sought  to  be  elicited  was  purely  hearsay,  and 
could,  at  the  most,  have  had  but  a  remote 
connection  with  the  case. 

As  far  as  the  first  question  Is  concerned, 
surely  no  error  was  committed.  The  word 
"always"  is  fftr-reaching,  and  the  materiality 
of  the  relationship  of  the  parties  during  thdr 
whole  married  life  Is  not  apparent  to  us. 
Nor  do  we  find  any  error  In  the  rulings  of  the 
court  during  the  following  examination  of 
Dr.  (Jerrlsh: 

"Q.  It  has  been  your  experience  that  a  pa- 
tient suffering  such  pain  as  would  keep  them 
from  sleeping  nights  for  a  period  extending  over 
a  year,  you  would  be  able  to  discover  that? 
A.  I  think  I  would.  Yes.  Q.  What  would  you 
expect  to  find  in  a  patient  suffering  along  that 
line? 

"Mr.  Knauf :  Objected  to,  unless  applying  to 
the  patient  in  question,  whom  the  doctof  sa^s 
he  has  never  seen.    No  proper  foundation  laid. 

"The  Court:  The  question  should  be  based 
upon  a  state  of  facts  of  some  kind.  Q.  A  pa- 
tient who  states  that  she  has  not  been  able  to 
sleep  well  nights,  some  nights  baa  wakened  up 
frequently,  has  wakened  op  and  has  been  some 
two  or  three  days  at  a  time  for  a  period  extend- 
ing over  a  year,  would  be  in  what  condition  aft- 
er that  period  in  your  judgment? 

"Mr.  Knauf:  Objected  to,  unless  applying 
to  the  patient  in  question.  No  proper  hypoth- 
esis for  the  testimony  being  given."  (Objection 
sustained.) 

What  injury  could  possibly  have  been  sus- 
tained from  the  rulings  of  the  court  in  this 
matter  it  is  difficult  for  us  to  see.  There 
could  only  have  been  one  answer,  and  that 
would  have  been  that  she  was  in  a  nervoius 
condition.    Counsel  says: 

"We  offered  testimony  to  show  that  ber 
health  was  poor  before  the  fire;  that  she  had 
doctored  for  her  health  before  the  fire.  The 
above  testimony  was  offered  to  show  the  treat- 
ment the  plaintiff  received  from  her  husband, 
and  the  fact  that  he  was  a  drunkard  and  abused 
her  and  drove  her  out  of  the  house  and  kept 
her  out  It  would  seem  that  treatment  of  this 
kind  could  have  a  tendency  at  least  to  produce 
nervous  trouble  in  a  woman,  and  it  was  most 
relevant  and  material,  in  that  it  had  a  tendency 
to  show  that  possibly  matters  other  than  the 
flre  were  responsible  for  a  part  of  the  plain- 
tiff's nervous  condition." 

All  of  this  may  be  tme,  but  what  had  the 
question  to  do  with  the  causes  of  her  lying 
awake  nights?  The  question  was  not  direct- 
ed to  what  causes  Induced  her  to  be  in  the 
condition  which  made  her  lie  awake,  but  to 
what  would  be  the  result  of  her  lying  awake. 
Even  if  the  question  were  unobjectionable  on 
technical  grounds,  its  relevancy  hardly  seems 
apparent  to  us. 

The  judgment  of  tha  district  court  Is  af- 
firmed. 
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(Supreme'  Court  of  North  Dakota.     March  16, 
1915.    On  Behearing,  June  7,  1015.) 

(Byttaiiu  hv  th»  OovrtJ 

Pufiuo   Lands   *=>64  —  Highways  —  Raii.- 

B0AD8— Priority  of  Grants. 
The  act  of  Congress  approved  July  26, 
1868  (chapter  262  14  Stat  251),  granting  » 
right  of  way  for  the  coostruction  of  highways 
over  public  lands  not  reserved  for  public  use,  at- 
tacheid  to  and  created  a  superior  title  therein 
to  the  grant  of  such  lands  to  the  Northern  Pa- 
cific Railroad  Company  under  act  of  Congress 
approved  July  2,  1864  (chapter  217,  13  Stat 
Sua),  because  the  certified  plat  of  definite  lo- 
cation of  said  road  containing  the  tract  after- 
wards deeded  to  plaintiff  was  not  filed  with  the 
Ommissioner  of  the  General  Land  Office  until 
May  26,  1873,  and  did  not  apply  to  any  inter- 
est In  said  lands  previously  granted  to  ue  pub- 
lic by  the  United  States  government 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  226-230,  236,  270;  Dea  Dig.  «s> 
64.] 

Appeal  from  District  Coart,  Burleigh  Coun- 
ty; Nuessle,  Judge. 

Action  by  P.  A.  Wen  berg  against  Gibbs 
Township.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Kewton,  Dnllam  &  Young,  of  Bismarck,  for 
appellant  H.  R.  Bemdt,  State's  Atty.,  of 
Blsmarclt,  for  respondent 

BURKE,  3.  In  April,  1913,  plaintiff  was 
tbe  owner  of  the  W.  %  section  23,  189—79, 
Burleigli  county,  N.  D.,  baring  purchased  the 
same  from  the  Northern  Pacific  Railway 
Company.  In  that  month  the  defendant 
township  improved  the  highway  between  said 
land  and  the  section  immediately  to  the  west 
thereof,  thereby  talcing  four  acres  from  plain- 
tiff's land,  whereupon  this  action  was 
brought  for  damages.  A  proper  consideration 
of  the  case  requires  a  review  of  facts  begin- 
ning July  2,  1864,  upon  which  date  an  act 
of  Congress  was  approved  granting  the  alter- 
nate sections  of  a  strip  of  land  from  Lake 
Superior  to  Puget  Sound  in  aid  of  the  con- 
struction of  the  Northern  Pacific  Railroad. 
Act  July  2,  1861,  c.  217,  13  Stat  365.  From 
such  grant  we  quote: 

"And  be  it  further  enacted,  that  there  be,  and 
hereby  is,  granted  to  the  Northern  Pacific  Rail- 
road Company,  its  successors  and  assigns,  for 
the  purpose  of  aiding  in  the  construction  of 
said  railroad  and  telegraph  line  •  •  •  every 
alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers  to  the  amount  of 
twenty  alternate  sections  per  mile,  on  each  side 
of  said  railroad  line,  as  said  company  may 
adopt,  through  the  territories  of  the  United 
States,  •  •  •  and  whenever  on  the  line 
thereof,  the  United  States  shall  have  full  title, 
not  reserved,  sold,  granted  or  otherwise  appro- 
priated, and  free  from  pre-«nption,  or  other 
claims  or  rights  at  the  time  the  said  lien  of 
said  road  is  definitely  fixed,  and  a  plat  there- 
of filed  in  the  office  of  tbe  commissioner  of  the 
general  land  office,  •  •  •  whenever  prior  to 
said  time,  any  of  said  sections  or  parts  of  sec- 
tions shall  have  been  granted,  sold,  or  other- 
wise disposed  of,  other  lands  shall  be  selected 
by  said  company  in  lieu  thereof,"  etc. 


It  is  agreed  that  the  said  Northern  Pacific 
Railroad  Company  constructed  its  line  ad- 
jacent to  the  plaintiff's  land  and  filed  its 
plat  of  definite  location  on  or  about  the  26tli 
day  of  May,  1873.  In  the  meantime,  and 
on  or  about  the  26th  of  July,  1806,  an  act  of 
Congress  was  approved,  being  now  known  as 
section  2477,  Rev.  St  U.  8.  (U.  S.  Ciomp.  St 
1913,  i  4619) ,  wherein,  among  other  things,  it 
was  enacted  that: 

"The  right  of  way  for  the  constniction  of 
highways  over  public  lands,  not  reserved  for 
public  uses,  is  hereby  granted,"  etc. 

This  act  by  which  all  of  the  public  domain 
was  burdened  with  an  easement  in  favor  of 
the  public  for  use  as  a  highway  was  approved 
sUghtly  over  two  years  after  the  grant  to  the 
Northern  Pacific  Railway  Company,  but  al- 
most seven  years  before  said  railroad  com- 
pany liad  filed  Its  certificate  of  defhilte  lo- 
cation. On  January  12, 1871,  there  was  enact- 
ed by  the  Legislative  Assembly  of  the  ter^ 
ritory  of  Dakota  chapter  88  of  tlie  Session 
Laws  of  that  year,  which  provided,  among 
other  things,  that: 

"Hereafter  all  section  lines  in  this  territory 
shall  be  and  hereby  are  declared  public  high- 
ways as  far  as  practicable.    •    •    •" 

This  territorial  act  was  approved  more 
than  two  years  before  the  said  railroad  com- 
pany had  filed  Its  certificate  of  definite  lo- 
cation. 

At  the  time  the  act  of  July  2, 1864,  was  ap- 
proved, the  land  in  controversy  was  Indian 
country,  t.  e.,  the  claims  of  the  Indian  tribes 
had  not  at  that  time  been  extinguished:  but 
the  fee  was  in  the  United  States,  tbe  Indians 
having  merely  a  right  of  occupancy  subject 
to  the  dominion  and  control  of  the  govern- 
ment and  its  right  to  convey  the  land  in 
fee.  In  June  19,  1874,  all  rights  of  tbe  In- 
dians were  extinguished  by  treaty. 

It  13  appellant's  contention  that  the  grant 
from  the  United  States  to  the  Northern  Pa- 
cific Railroad  Company  of  July  2,  1864.  was 
In  prsBsenti,  and  that  upon  tbe  filing  of  the 
plat  of  definite  location  title  to  all  of  said 
lauds  passed  to  the  railroad  company  as 
of  July  2,  1864,  and  therefore  (jongi-ess  was 
without  power  to  burden  said  lands  with 
highway  easements  oa  July  26,  I860,  and 
plaintiff,  as  successor  in  interest  of  the  said 
railroad  company,  is  entitled  to  remunera- 
tion for  the  tract  taken  for  such  highway. 
Defendant,  on  the  other  hand,  contends  that, 
while  tbe  grant  of .  1862  was  in  prseaentl, 
yet  it  attached  to  no  particular  tracts  of  land 
until  May  26,  1873,  when  the  plat  of  deflintte 
location  was  filed,  and  that  in  tbe  interim 
from  July  2,  1864,  to  May  26,  1873,  0>ngrefM 
had  power  to  sell  or  otherwise  incumber  any 
parcel  or  tract  within  the  said  strip,  and 
that  the  company's  remedy  was  to  select  oth- 
er lands  in  lieu  thereof  as  provided  In  said 
act 

PlalntUCs  land  was  iHie  of  the  alternate 
sections  selected  by  the  railroad  under  act 
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of  1864.  For  some  reason,  not  apparent  to 
this  oonrt,  the  defense  of  ptescription  was 
waived  by  defendant,  and  we  are  asked  to 
TPSlSS  upon  tbe  controversy  above  outlined. 
Appellant  in  bis  brief  cites  Buttz  v.  N.  P.  R. 
Co..  119  U.  ass,  7  Sap.  Ct  100,  SOU  Ed.  830; 
St  Panl  ft  Paa  R.  Co.  t.  N.  P.  R.  Co..  139  U.  S. 
1,  11  Sup.  Ct  889,  85  L.  Ed.  77;  Bardon  v. 
N.  P.  R.  Co,  145  U.  S.  636,  12  Sup.  Ot  856, 
S6  li.  Ed.  806;  Mortbem  liumber  Co.  v. 
O'Brien,  204  U.  S.  180.  27  Sup.  Ct.  249,  61 
li.  Ed.  438;  Walbridge  v.  Russell  County, 
74  Kan.  341,  86  Pac.  473;  St  Louis  &  S.  F. 
B.  Co.  V.  Love,  29  Okl.  628,  118  Pac.  259— all 
of  wblcta  we  have  examined  with  care  and 
which  in  our  opinion  are  not  In  point  For 
Instance,  Walbridge  v.  Russell  County  is 
vnllke  tbe  ease  at  bar,  in  that  the  grant  to 
the  Union  Pacific  Railway  Company  was 
made  in  1862,  and  the  certificate  of  definite 
location  was  filed  July  11,  1866,  or  16  days 
before  the  approval  of  the  hct  of  Congress 
creating  the  highway  easement  This  dif- 
ference Justifies  the  language  of  the  Kansas 
court  that: 

"At  tbe  time  of  the  Rrant  for  public  road 
porposes  in  1866,  the  lands  in  question  belonged 
to  the  Union  Pacific  Railway  Company." 

In  Bnttz  V.  N.  P.  R,  Co..  supra,  it  was 
held  that  the  pre-emptioner  acquired  no 
rights  as  such  because  the  Indian  title  had 
not  been  extinguished  until  after  the  North- 
em  Pacific  certificate  ot  definite  location 
bad  been  filed.  The  other  cases  cited  by  ai»- 
pellant  are  as  easily  distinguished. 

On  the  other  hand,  tbe  plain  reading  of  tbe 
act  of  1868  Is  that  tbe  lands  granted  should 
be  those: 

"Not  reserved,  acid,  granted  or  otherwlM  ap- 
propriated *  *  *  at  the  time  the  said  line 
of  said  road  is  definitely  fixed,  and  a  plat  there- 
of filed  in  the  ofiice  of  the  commissioner  of  the 
general  land  office." 

Nothing  can  be  plainer  than  that  said 
railroad  was  to  take  such  lands  as  the  gover- 
ment  had  left  In  said  strip  on  May  26,  1873; 

Besides  the  plain  reading  above,  we  have 
the  expression  of  the  Supreme  Court  of  the 
United  States  at  least  four  times  upon  the 
same  proposition.  In  MenottI  v.  Dillon,  16T 
n.  S.  703,  17  Sup.  Ct  945.  42  L.  Ed.  333,' 
It  Is  said: 

••  *  •  ♦  The  acts  of  1882  and  1864  by  neces- 
sary implication  recognize  the  right  of  Con- 
gress to  dispose  of  the  odd  numbered  sections, 
or  any  of  tbem,  within  certain  limits  on  each 
side  of  the  road,  at  any  time  prior  to  the  defi- 
nite location  of  tbe  line  of  the  railroad.  •  •  •  » 

And  again  In  the  same  opinion  It  la  said : 
"A  ^rant  of  public  lands  in  aid  of  the  con- 
struction of  railroads  is,  until  its  rente  is  es- 
tablished, in  the  nature  of  'a  float,'  and  title 
does  not  attach  to  specific  sections  until  they 
are  identified  by  an  accepted  map  of  definite 
location.  •  •  •  The  railroad  company  ac- 
cepted the  grant  subject  to  tbe  possibility  that 
Congress  might,  •  •  •  prior  to  the  definite 
location  of  its  line,  sell,  reserve,  or  dispose  of 
enumerated  sections  for  other  purposes  than 
those  originally  contemplated." 


In  Northern  Padflc  B.  Ca  t.  Sanders,  166 
U.  S.  620,  17  Sup.  Ct  671,  41  L.  Bd.  1139. 
It  is  said: 

"The  company  acaaired,  by  fixing  its  general 
route,  only  an  inchoate  right  to  the  odd  num- 
bered sections  granted  by  Congress,  and  no 
right  attached  to  any  specifio  section  until 
the  road  was  definitely  located.  •  *  •  Un- 
til such  definite  location  it  was  competent  for 
Congress  to  dispose  of  the  public  lands  on  the 
general  route  of  the  road." 

Tbe  act  of  1866  did  not  take  from  the  rail- 
road company  any  lands  to  which  it  had  then 
acquired  an  absolute  right  The  right  It  ac- 
quired was  to  earn  such  of  the  land.s,  within 
the  exterior  lines  of  that  route  as  were 
not  sold,  reserved,  or  disposed  of  at  tbe 
time  of  the  definite  location  of  its  road.  The 
act  did  not  violate  any  contract  between  the 
United  States  and  the  railroad  company 
for  the  reason  that  the  contract  Itself  rec- 
ognized the  right  of  Congress  at  any  time 
before  the  line  was  definitely  located.  See, 
also,  Barden  v.  N.  P.  By.  Co.,  154  U.  S. 
288,  14  Sup.  Ct  1030,  38  L.  Ed.  992;  also, 
Wis.  Cen.  Railway  Co.  v.  Price  County,  133 
U.  S.  496,  10  Sup.  Ct  341,  33  L.  Ed.  687, 
from  which  we  quote: 

"As  the  sections  granted  were  to  be  within  a 
certain  distance  frcwa  eadi  side  of  the  road,  on 
each  side  of  the  line  of  the  contemplated  rail- 
road, they  could  not  be  located  until  the  line 
of  the  road  was  fixed.  The  grant  was  there- 
fore in  the  nature  of  'a  float';  but  when  the 
route  of  the  road  was  definitely  fixed,  the  see- 
tions  granted  became  susceptible  of  identifica- 
tion, and  the  title  then  attached  as  of  the  date 
of  the  grant  except  as  to  such  parcels  as  had 
been  in  tbe  meantime,  under  its  provisions,  ap- 
propriated to  other  purposes." 

While  this  point  is  not  decided  by  any 
previous  decision  of  our  own  court  it  is 
interesting  to  note  tbe  case  of  Walcott  Town- 
ship V.  Skauge,  6  N.  D.  382,  388,  71  N.  W. 
544,   646,   wherein   it  Is   said: 

"Highways  once  established  over  the  public 
domain  under  and  by  virtue  of  this  act  the 
public  at  once  became  vested  with  an  absolute 
right  to  the  use  thereof,  which  could  not  be  re- 
voked by  the  general  government,  and  whoever 
thereafter  took  the  tiUe  from  the  general  gov- 
ernment took  it  burdened  with  the  highway  so 
established." 

WhUe  appellant  has  specified  four  errors 
for  review,  tbey  are  all  similar  and  all  an- 
swered by  tbe  foregoing  arguments. 

The  Judgment  of  tbe  trial  court  Is  In  all 
things  affirmed. 

On  Rebearing. 

A  petition  for  rehearing  was  granted  by 
this  court  partly  because  appellant  had  been 
deprived  of  a  hearing  originally  on  account 
of  the  small  sum  involved.  Upon  such  re- 
hearing, appellant  merely  urges  that  not- 
withstanding the  grant  of  the  right  of  way 
aforesaid  by  the  act  of  July  26,  1866,  and  its 
acceptance  by  chapter  33,  S.  L.  1871  of  the 
territory  of  Dakota,  later  enactments  of  tlie 
Legislature,  to  wit,  section  1848,  R.  O.  1905, 
declared  a  policy  of  this  state  to  compensate 
the  owners  of  section  lines  when  tbe  same 
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were  laid  oat  and  opened  as  pnblic  high- 
ways. We  very  much  doubt  the  power  of  the 
Legislature  to  waive  a  right  of  way  granted 
by  Congress  in  1866  ahd  accepted  in  1871, 
especially  as  the  state  did  not  own  said  right 
of  way,  but  merely  held  as  trustee  for  the 
public;  but  such  a  discussion  la  unnecessary, 
as  we  are  agreed  the  Legislature  did  not  by 
said  section  1348,  R.  C.  1905,  intend  to  waive 
any  of  the  rights  which  the  public  had  acquir- 
ed by  the  acceptance  under  chapter  33,  S.  L. 
1871. 

See  section  1357,  R.  0.  1005. 

Judgment  of  the  trial  court  is  in  all  things 
affirmed. 


THORNHILL  et  al.  v.  OLSON. 

(Supreme  Court  of  North  Dakota.    March  81, 

191S,     Rehearing  Denied  June  7,  1916.) 

(Syllalua  ly  the  Court.) 

1.  EscBows  «=9l4— Delivebt  or  Deed— Com- 
PLiANCE  WITH  Conditions. 

One  Havltcheck  and  wife  entered  into  a 
written  contract  of  sale  of  400  acres  of  land, 
near  Minot,  to  plaintiffs.  Eighty  acres  of  IV 
Unois  land  was  to  be  accepted  in  part  payment. 
The  contract  provided  for  inspection  of  the 
Illinois  land.  It  was  reported  to  be  satisfac- 
tory. H.  and  wife  then  executed  to  ThomhiU 
their  warranty  deed  to  the  400  acres  and  a  bill 
of  sale  of  the  personal  property  thereon  pursu- 
ant to  the  contract.  Plaintiffs  executed  their 
deed  to  the  Illinois  land.  All  deeds,  bill  of 
sale,  and  the  preliminary  contract  of  sale,  ac- 
companied by  a  written  escrow  aneement,  were 
deposited  in  the  Second  National  Bank  of  Minot. 
This  bank  received,  as  depositary  in  escrow,  all 
of  the  deeds  to  be  deUvered  according  to  the 
conditions  of  the  written  escrow  agreement, 
which  provided  that  the  deeds  were  "to  be  de- 
livered to  the  parties  who  are  entitled  to  same 
upon  performance  of  the  agreements  set  forth" 
in  the  preliminary  agreement  of  purchase  and 
sale  of  the  land.  The  original  sale  agreement 
stipulated  for  an  initial  payment  of  $1,  made 
and  received;  that  certain  mortgages  should 
be  assumed  by  the  purchaser;   and  the  further 

Payment  of  ^,000  in  cash  should  be  made  by 
'homhill  to  H.,  but  with  no  definite  time  fixed 
for  payment  Abstracts  of  title  to  all  land 
here  and  in  Illinois  were  also  to  be  furnished. 
No  stipulation  was  made  for  inspection  of  them. 
These  papers  were  so  deposited  in  escrow  on 
April  15,  1012.  Four  days  later  H.  and  wife 
executed  and  delivered  their  warranty  deeds, 
immediately  placed  of  record,  to  the  400  acres 
to  defendant  Olson,  as  grantee,  who,  under  the 
findings  of  the  jury,  it  must  be  assumed  bought 
with  notice  of  the  escrow  arrangement  and  the 
previous  deposit  of  the  papers  thereunder  with 
the  banic  On  April  23d  plaintiffs  procured  ti- 
Ue  to  the  Illinois  tract,  which  before  that  time 
they  did  not  own,  although  they  had  attempted 
to  deed  same  by  the  invalid  deed  in  which  the 
wife  of  one  of  said  grantors  had  not  joined,  and 
which  deed  had  been  one  of  the  instruments 
deposited  in  escrow.  May  Uth  a  second  and 
valid  deed  to  the  Illinois  tract  was  deposited 
with  the  bank  to  replace  the  invalid  one  or  to 
cure  any  defect  of  title  thereunder,  and  on  that 
day  plaintiff  served  notice  on  H.  and  wife  to  ap- 
pear at  the  bank  at  a  certain  hour  that  day 
to  dose  up  the  escrow  matter.  They  did  not 
appear.  On  April  lOtb  ThomhiU  served  Ol- 
son with  a  written  notice  of  the  escrow  ar^ 
nngement.  stating  that  "all  intereat,  right  or 
title  you  acquire  in  said  premises  you  take  sub- 
ject to  the  equities  of  the  undersigned  under 


and  by  virtue  of  said  contract  for  deed."  On 
May  llth  nlaintiffs,  acting  by  their  agent,  the 
Brush-McWilliams  Company,  deposited  with 
said  bank  a  check  drawn  by  plaintiffs  on  an 
Illinois  bank  and  indorsed  by  the  Brush-McWU- 
liams  Company,  which  check  was  payable  to 
said  bank,  as  payee,  for  the  sum  of  $3,000.  The 
bank  thereupon  treated  the  check  as  cash,  but 
retained  it,  and  it  never  has  been  cashed,  On 
deposit  with  it  of  said  check  the  bank  deliv- 
ered on  May  llth  the  deed  of  H.  and  wife,  held 
by  it  in  escrow,  to  plaintiffs.  Neither  H.  and 
wife  nor  Olson  have  ever  participated  in  the 
escrow  proceedings  after  April  16th,  nor  done 
any  act  to  recognize  the  same  or  toward  per- 
formance of  the  original  contract  <^  sale  after 
the  deposit  in  escrow  made  April  16th;  but 
on  the  contrary  have  disregarded  the  same,  Ol- 
son having  claimed  at  all  times  to  have  been  a 
good-faith  purchaser,  without  notice  of  the  es- 
crow proceedings.  He  has  paid  H.  and  wife 
part,  if  not  all,  of  the  consideration  for  his  deed. 
The  action,  though  in  equity  to  quiet  title,  ia 
based  upon  title  arising  under  a  valid  delivery 
by  the  bank  to  plaintiffs  of  the  deed  in  escrow. 
It  was  tried  as  a  law  action  to  a  jury,  which 
found  for  plaintiffs  for  possession  and  $750 
damages  for  detention  tbereot  Findings  and 
conclusions  were  also  made  in  accordance  with 
and  supplemental  to  the  verdict.  Defendant 
appeals  as  in  an  action  at  law  on  specificationa 
of  error,  and  not  as  on  a  trial  de  novo,  and  the 
case  is  submitted  on  appeal  as  a  law  case  on  an 
appeal  from  both  an  order  denying  a  new  trial 
and  from  the  judgment.  Beld,  that  the  delivery 
of  the  deed  by  the  bank  to  plaintiffs  was  unau- 
thorized, and  was  in  disregard  of  the  escrow 
agreement  in  that  it  was  delivered  without  a 
cash  payment  made  by  plaintiffs  of  $3,000  to 
said  depositary,  as  was  stipulated  for  by  the 
escrow  agreement  before  a  valid  second  deuvery 
of  the  deed  could  be  made. 

[Ed.   Note. — For    other    cases,    see    Escrows, 
Cent  Dig.  H  17-20;   Dec  Dig.  «=»14.] 

2.  Escrows  ®=>14  —  Second  Delivebt  ov 
Deed  —  StiBSTAirnAi.  PEsroBiiANCE  —  Com- 
PUANCB  WITH  Conditions. 

Under  the  escrow  agreement  sidd  deposi- 
tary was  without  authority  to  accept  a  dteck 
as  and  in  lieu  of  a  cash  payment,  and  that  the 
doctrine  of  substantial  performance  does  not 
apply  to  a  second  delivery  of  deeds  under  a 
written  escrow  agreement 

[Ed.    Note.— For    other    cases,    see    Escrows, 
Cent  Dig.  H  17-20;  Dec.  Dig.  «=»14.J 

8.  EscBOWB  <f=>9,  14— Delivxbt— Consent  or 
Gbantob  —  Compliance     with     Escbow 

AOBEEUENT. 

The  conditions  stipulated  for  in  an  escnyw 
agreement  in  writing  upon  which  the  second 
delivery  of  the  deed  shall  be  made  are  conditions 
precedent  to  its  valid  second  deliverjN  and  the 
consent  of  the  grantor  to  its  second  delivery  ia 
deemed  to  be  withheld  imtil  full  compliance  has 
been  had  with  the  escrow  agreement  As  a 
deed  delivered  without  consent  of  the  grantor 
passes  no  title,  consent  being  essential  to  its 
validity,  a  deed  delivered  by  the  depositary  In 
violation  of  the  escrow  agreement  is  no  delivery 
and  passes  no  title. 

FEid.    Note.— For   other   cases,    see    Escrows, 
Cait  IMg.  U  11.  17-20;  Dec.  Dig.  «=90,  14.1 

4.  BSOBOWS  «=>8,   14-rDELIVEBT— AaBHCT  0» 

Defositabt. 

The  depositary  is  the  agent  of  both  parties, 
bat  neither  for  one  more  than  the  other,  and  im 
empowered  to  aid  neither,  and  is  merely  a  con- 
duit used  in  passing  title  for  convenience  and 
safety.  A  delivery  by  the  depositary  in  excess 
of  its  powers  is  a  nullity. 

[Ed.    Note.— For   other    cases,    see    Escrowi, 
Cent  Dig.  H  6,  17-20;   Dec.  Dig.  e=>3,  14.1 
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5.  EscBowB  «=>14  —  CktuPLunos  with  Bs- 
csow  Agbeeuent— RECKPnoN  of  Cekck. 

The  reception  by  tlie  bank  of  the  check  in 
lieu  of  money  did  not  amount  to  a  loan  of  mon- 
ey by  the  bank  to  the  plaintiffs,  and  will  not  b« 
treated  as  such. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  g{  17-20;   Dec.  Dig.  «=»14.] 

6.  ESCKOWB  ^=>14 — DEPOSTTABT — ColfPLIAKCK 

WITH  EscBow  AOKXKUENT— Acceptance  or 

Check. 

The  act  of  the  depositary  in  accepting  the 
check  as  cash  was  not  the  act  of  the  grantors, 
but  was  void  as  in  excess  of  authority  conferred 
by  them  upon  the  l>ank. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent.  Dig.  §§  17-20;  Dec.  IMg.  «=>14.1 

7.  E8CB0W8    9=>9  —   COMPUANCB    WITH    Es- 
CBOW    AOBEEMENT— PERFOBMANCE. 

The  question  involved  is  one  of  performance 
of  the  escrow  agreement — not  of  the  ability  of 
the  plaintiffs  to  perform  that  agreement — as 
such  ability,  without  full  performance,  cannot 
amount  to  compliance. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent.  Dig.  g  11;    Dec.  Dig.  «=»9.] 

&  Deposit  in  Escbow. 

It  is  assumed,  without  deciding,  that  the 
deposit  of  papers  with  tbe  bank  amounted  to  a 
deposit  in  escrow.  Plaintiffs  can  have  no  stand- 
ing on  their  claim  of  title,  unless  the  same 
constitnted  an  agreement  in  escrow. 

9.  Appeal  and  Errob  ®=s>171  —  Review  — 
Pbocedcbe— Theory  op  Pasties. 

The  case  is  treated  on  this  appeal  as  it  was 
tried  below,  and  treated  by  the  parties  on  the 
appeal,  viz.,  a  review  of  errors  at  law  in  a  law 
acaott,  and  not  a  trial  de  novo. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  1063-106S,  1C«6,  106T, 
1161-1165;    Dec  Dig.  «=>171.] 

10.  Appeal  and  Ebbob  $=31175— Disposition 
or  Causk— QuDCTiNO  Title. 

It  appears  from  the  theory  had  of  the  case 
on  trial  and  on  appeal  that  no  title  can  ever  be 
shown  to  have  been  in  plaintiffs,  and  that  they 
can  never  recover  on  the  basis  of  title  having 
paused  to  them,  and  are  therefore  without  po«- 
sibility  of  relief  in  this  action;  and.  the  same 
is  accordingly  ordered  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Sf  4673-4587;  Dec.  iMg.  «=» 
1175.) 

Ghristianson  and  Burke,  JJ.,  dissenting. 

(Additional  ByOaiu*  bv  Editorial  Staff.) 

11.  EscBows  «s9l0— "Second  -Deuvxbt"  or 
Deed. 

The  legal  delivery  by  the  depositary  of  a 
deed  placed  in  escrow  is  technically  known  as  the 
"second  delivery." 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  |  16;  Dec.  Dig.  «=>10.1 

Appeal  from  District  Court,  Ward  Coun- 
ty^;  Lelghton,  Judge. 

Action  by  Fred  C.  TbomMll  and  another, 
copartners  as  Wlllets  &  Tbomhill,  against 
Jourgen  Olson.  From  judgment  for  plain- 
tiffs, and  denial  of  new  trial,  defendant  ap- 
peala     Reversed,  and'  action  dismissed. 

Palda,  Aaker  &  Greene,  of  MInot,  for  ap- 
pellant. Greenleaf,  Bradford  &  Nasli,  of 
Minot,  for  re^ondents. 

60SS,  J.  The  complaint  is  in  tbe  usual 
form  of  an  action   to  quiet  title,   alleging 


plaintiffs  to  be  the  owners  In  fee  of  the  400 
acres  Involved.  The  relief  songht  Is  conflr- 
matlon  of  title  In  plaintiffs  and  possession, 
and  $2,000  for  use  and  occupancy,  and  gen- 
eral equitable  relief.  The  answer  claims 
title  in  defendant  and  demands  a  dismlssaL 
A  Jury  was  used,  and  a  general  verdict  was 
found  for  plaintiffs.  In  addition  thereto  the 
court  filed  findings  and  conclusions.  Judg- 
ment was  rendered  in  the  plaintiffs'  favor, 
quieting  title  In  them  to  the  land  and  award- 
ing them  judgment  in  the  sum  of  $750  dam- 
ages. Motion  for  new  trial  was  made,  based 
upon  errors  of  law  occorring  at  the  trial  and 
lusuffldency  of  tbe  evidence  to  Justify  the 
verdict  and  findings.  Defendant  appeals 
from  both  the  Judgment  rendered  and  the 
order  denying  a  new  trial. 

[1]  In  brief  the  facts  are  that  both  par- 
ties to  this  action  are  real  estate  dealers 
operating  at  Minot,  the  plaintiffs  tlirough  tbe 
Bmsh-McWiUiams  Company,  managed  by  H. 
J.  Halvoison.  In  April,  1912,  Frank  Hav- 
licheck  and  wife  owned  the  real  estate  the 
subject  of  this  suit  On  the  8th  of  that 
month  they  entered  into  a  written  agreement 
with  ThornhiU  for  the  sale  to  him  of  the 
land  and  all  the  personal  property  thereon 
for  a  consideration  of  some  $0,900,  and  the 
farther  transfer  to  them  of  an  80-acre  tract 
in  Illinois,  and  stipulating  that  the  Illinois 
tract  ahonid  be  examined  by  one  Voltan,  a 
son-in-law  of  Havlicheck,  and  if  found  as 
stated  the  contract  should  be  "binding  and 
In  full  fbrce  and  effect"  Tbe  contract  pro- 
vided as  to  the  money  consideration  as  fol- 
lows: 

"In  consideration  thereof  tbe  second  party 
[ThornhiU}  covenants  and  agrees  to  pay  the 
sum  of  three  thousand  dollars  in  cash,  one  dol- 
lar of  which  is  paid  and  receipt  whereof  is  here- 
by acknowledged;  as  a  consideration  of  the  per- 
formance of  this  contract  said  second  party 
shall  assume  and  pay  one  mortgage  for  $3,300 
due  1917  drawing  8%  interest  and  one  mort- 
gage for  $800  due  1915  drawing  9%  interest" 

Soon  after  the  execution  of  this  prelimi- 
nary agreement  Voltan  inspected  the  80-acre 
tract  in  Illinois,  and  on  return  made  a  favor- 
able report  to  Havlicheck.  Further  papers 
were  then  executed.  These  consisted  of  a 
warranty  deed,  by  Bob  Wlllets  and  F.  C. 
Thomhill,  as  grantors,  to  Frank  Havlicheck, 
as  grantee,  purporting  to  convey  the  Illinois 
80-acre  tract  On  the  same  date,  April  15, 
1912,  Havlicheck  and  wife  executed  to  plain- 
tiffs a  bill  of  sale  of  the  personal  property  on 
the  farm  and  also  their  warranty  deed  to 
plaintiffs  of  the  farm.  These  deeds  and 
bill  of  sale,  together  with  the  preliminary 
agreement,  of  purchase  and  sale,  were  placed 
by  the  Brush-McWilliams  Company,  acting 
as  agent  of  the  plaintiff,  in  the  Second  Na- 
tional Bank,  of  Mtoot  Tbe  following  writ- 
ten statement,  agreed  to  by  tbe  parties,  ao- 
ccimpanled  the  deposit  of  said  papers,  vis: 

"We  herewith  deliver  to  you  to  be  held  in  es- 
crow the  following  papers,  to  wit  [tbe  prelim- 
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Inary  agreement,  bfll  of  eale,  and  two  warranty 
deeds  above  mentioned  are  here  described].  The 
above  papers  to  be  delivered  to  the  parties  who 
are  entitled  to  same  upon  performance  of  the 
agreements  set  forth  in  the  agreement  dated 
April  8,  1912,  first  above  mentioned.  [This  has 
reference  to  the  preliminary  agreement  of  pur- 
chase and  sale.]  In  addition  to  the  agreement 
first  above  described  it  is  agreed  and  understood 
that  there  is  a  $700  mortgage  to  the  Second 
National  Bank  of  Minot,  N.  D.,  dated  AprU  3, 
1912,  due  October  1,  1912,  drawing  twelve  per 
cent  interest,  made  by  Frank  Havlicheck  and 
Mary  Havlicheck,  is  to  be  paid  by  Havlicheck 
and  released  immediately." 

No  money  was  deposited  or  paid,  other 
than  the  Initial  payment  of  $1,  mentioned  in 
the  preliminary  contract  Said  contract  con- 
tained no  stipulation  as  to  when  the  $3,000 
in  cash  should  be  paid,  nor  did  It  contain 
any  provision  as  to  examination  of  abstracts 
of  title  that  the  parties  therein  contracted 
to  furnish.  Subsequent  to  the  dei>osit  of 
these  papers  In  the  bank  ThomhiU  procured 
title  by  deed  on  AprU  23,  1912,  to  the  1111- 
nois  80-acre  tract  On  May  6,  1912,  recog- 
nizing that  the  deed  of  Bob  Wlllets  and  F. 
C.  ThomhiU  of  April  15,  1912,  to  Frank  Hav- 
Uchedc  was  not  signed  by  the  wife  of  WU- 
lets,  plaintiffs  caused  a  new  warranty  deed 
to  the  Illinois  tract  to  be  executed  by  Robert 
W.  WUlets  and  wife  and  Fred  O.  ThomhUL 
This  deed  was  deposited  with  the  Second 
National  Bank  by  the  agent  of  the  Brush- 
McWllIiams  Company,  together  with  a  chedc 
for  $3,000,  dated  May  11,  1912,  payable  to 
the  order  of  the  Second  National  Bank  sign- 
ed by  "WUlets  &  ThomhiU,  by  P.  C.  Thom- 
hiU," and  drawn  on  "D.  A.  Bridgeford  & 
Company,  Fanners'  Bank,  Joy,  Illinois,"  and 
Indorsed  by  "BniBh-McWlUiams  Co.,  S.  A. 
Long,  Secy."  On  the  same  day  there  was 
served  upon  Havlicheck  and  wi£e  a  notice 
subscribed  by  WUlets  and  ThomhiU,  stating 
that  they  were — 

"now  ready  to  close  the  deal  between  themselves 
and  you,  the  papers  in  which  were  deposited  in 
escrow  in  the  First  National  Bank  of  Minot, 
North  Dakota,  heretofore  and  you  will  be  at 
the  Second  National  Bank  at  ten  o'clock  A.  M. 
on  Saturday,  May  11,  1912  so  that  the  matter 
can  l>e  fully  closed  ap." 

Havlichecks  did  not  appear,  however,  as 
tb^  had  on  April  19th,  two  days  after  the 
deposit  of  the  so-called  escrow  agreement 
with  the  bank,  executed  and  deUvered  for  a 
cash  consideration  paid  them  their  warran- 
ty deed  to  the  land  in  controversy  to  the 
defendant,  Jourgen  Olson,  as  grantee,  and 
which  deed  was  that  day  filed  for  record. 
Without  cashing  the  check  for  $8,000,  treat- 
ing the  same  as  cash,  the  bank  delivered  to 
plaintiffs  the  deed  of  Havlicheck  and  wife  to 
plaintiffs.  This  deed  was  placed  on  record 
May  llth.  On  or  shortly  after  AprU  19, 
1912,  plaintiffs,  leaming  of  Olson's  purchase 
of  this  land,  caused  a  written  notice,  signed 
by  F.  C.  ThomhiU,  to  be  served  upon  Olson. 
It  reads: 

"You  are  hereby  notified  that  the  ondersi^ncd 
holds  a  contract  for  deed,  dated  April  8,  1912, 
executed  and  delivered  by  Frank  Havlicbeck 
and  Mary  HavUcheck,  bis  wife,  to  F.  C.  Thora- 


iiill,  by  the  terms  of  which  the  said  Frank  Hav- 
licbeck and  Mary  Havlicheck  have  agreed,  in 
writing,  to  convey  by  warranty  deed  unto  the 
said  F.  0.  ThomhiU  [now  foUows  the  descrip- 
tion of  the  land]  and  you  are  notified  that  any 
and  aU  Interest,  right  or  title  you  acquire  in  said 
premises  you  take  subject  to  the  equities  of  the 
undersigned  under  and  by  virtue  of  said  con- 
tract for  deed.  You  are  further  notified  that 
said  contract  covers  a  contract  for  sale  of  cer- 
tain personal  property  [now  follows  the  descrip- 
tion of  the  personal  property]  said  property  be- 
ing situated  on  the  above  described  real  estate. 
Dated  this  19th  day  April  A.  D.  1912," 

This  notice  Is  signiflcant,  in  view  of  the 
fbct  that  It  amounts  to  a  oonstractlon  of  the 
escrow  arrangement  contemporaneous  wltli 
that  agreement  It  Is  dated  two  days  after 
the  deposit  of  the  papers  with  the  bank.  In 
its  instractions  to  the  Jury  the  court  left  as 
a  fact  tor  its  determination  the  matter  of 
whether  the  plaintiffs— 

"have  compUed  with  aU  the  conditions  of  the 
contract  entered  into  between  plaintiffs  and 
Frank  and  Mary  Havlicheck  relating  to  the 
sale  and  purchase  of  the  real  estate  in  ques- 
tion." 

It  then  Instructed  that: 

"If  you  find  tliat  plaintiffs  hare  complied  with 
aU  the  conditions  of  the  contract  between  plain- 
tiffs and  B^rank  and  Mary  Havlicheck,  cuid  fur- 
ther find  that  defendant  at  the  time  he  received 
the  deed  from  Frank  and  Mary  HavUcheck  did 
know  of  the  making  of  the  contract  between 
Frank  and  Mary  HavUcheck  and  the  plaintiffs, 
or  had  notice  thereof  sufficient  to  place  a  pru- 
dent man  upon  inquiry  and  before  the  payment 
by  defendant  of  the  $3,900,  then  your  verdict 
must  be  for  the  plaintiff." 

The  right  of  recovery  was  made  to  depend 
npon  whether  defendant  liad  notice  of  the 
escrow  arrangement  As  the  Jury  found  for 
the  plaintiffs,  It  must  be  assumed,  for  the 
purposes  of  this  decision,  that  defendant  had 
notice  of  such  deposit  and  bought  subject 
to  such  the  rights  of  plaintiffs  thereimder. 

[2]  Defendant  strenuonsly  insists:  Firsts 
that  plaintiffs  must  recover  upon  the  strengtii 
of  their  own  title,  and  not  upon  the  weakness 
of  that  of  their  adversary ;  and,  second,  tliat 
in  order  to  recover  as  owners,  or  at  all,  they 
must  establish  that  title  vested  in  them  by 
a  valid  deUvery  of  the  HavUchecks'  deeds 
deposited  in  escrow;  and  defendant  asserts 
that  a  vaUd  delivery  has  never  been  had,  in- 
asmuch as  a  full  performance  on  the  part 
of  the  plaintiffs  of  the  escrow  agreement 
has  not  o'uly  not  Been  shown,  but  that  the  evi- 
dence conclusively  establishes  nonperform- 
ance of  that  agreement,  In  that  deUvery  of 
the  Havlicheck  deed  to  the  plaintiffs,  as 
made  by  the  depositary,  was  unauthorized 
and  void,  and  did  not  and  could  not  clothe 
plaintiffs  n-ith  title,  and  that  therefore  plain- 
tiffs have  no  title  and  cannot  maintain  this 
action.  To  Quote  from  the  brief  of  appel- 
lant: 

"At  the  time  of  the  deposit  on  April  17, 1912, 
the  nlaintiffs  had  three  things  to  do,  namely, 
pay  $3,000  in  cash,  deliver  a  new  deed,  and  fur- 
nish an  abstract  of  title  to  the  lands  conveyed 
by  such  deed.  The  doing  of  those  things  would 
constitute  performance  on  their  part  *  •  « 
In  the  case  at  bar  there  cannot  be  found  in  the 
original  oontract  between  Havlicheck  and  the 
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plaintiffs,  nor  In  tbe  memoraodnm  filed  with  the ' 
depositary,  the  slightest  intimation  of  the  pnr- 
pose  to  confer  on  tiie  depositary  any  power  to 
pass  on  the  sufficiency  of  the  plaintiffs  deed  or 
of  the  abstract  of  title  to  the  Illinois  property, 
nor  is  there  anytliing  at  ell  to  indicate  that 
plaintiffs  were  to  deposit  anything  with  iiim,  ei- 
ther the  money,  deed,  or  abstract.  He  was  sim- 
ply authorized  to  deliver  the  papers  named  to 
the  parties  who  are  entitled  to  the  same  upon 
performance  of  th«  agreement.  The  agreement 
requires  the  payment  to  Havlieheclc  of  $3,000  in 
cash,  tbe  delivery  to  him  oi  a  deed  and  abstract 
of  title  to  the  Illinois  land.  Now  can  we  read 
into  these  exhibits  authority  to  the  banlc  to  do 
'What  it  did  in  this  case,  accept  a  check  from  un- 
known parties  on  an  unknown  bank — no  matter 
bow  well  indorsed — in  lieu  of  cash,  a  deed  not  in 
the  nsual  form  of  conveyances  made  in  this 
state,  conveying  land  is  another  state,  an  ab- 
stract of  UUe  on  the  sufficiency  of  which  even 
an  attorney  would  not  undertake  to  give  an 
opinion,  and  all  this  without  even  conferring 
with  the  persons  whose  property  it  attempted  to 
dispose  of  by  the  immediate  delivery  to  the 
plaintiib  of  the  deed  to  that  property  r" 

The  question  of  perfonnance  la  thus  raised^ 
and  nonperformance  is  asserted. 

[3]  Neither  tbe  agreement  of  sale  nor  the 
memorandum  of  tbe  escrow  agreement  dotbe 
the  depositary,  the  banlf,  with  the  power  to 
make  a  new  agreement  with  either  party  to 
tbe  escrow  arrangement,  such  as  was  In  fact 
made  when  tbe  bank  elected  to  receive,  In- 
stead of  cash,  a  chose  In  action.  It  la  true 
it  asserts  that  It  received  this  as  cash  and 
would  pay  tbe  cash  on  it,  a  matter  wholly 
Immaterial,  Inasmuch  as  no  act  of  Its  was 
called  for  under  the  contract;  nor  could  It 
thus  supplement  and  so  perform  the  agree- 
ments covenanted  to  be  done  by  plaintiff^. 
Assume  that  tbe  depositing  of  the  papers  ^vlth 
tbe  bank  would  be  held  as  an  autborlEatlon 
of  tbe  deposit  of  the  money  at  that  place  in 
lien  of  the  papers  ddivered,  still  tbe  fact 
remains  that  a  check  for  $3,000  is  not  $3,000 
In  cash,  nor  does  It  demonstrate  that  plain- 
tUts  could  comply  with  tbelr  agreement  and 
pay  $3,000  cash.  In  tbe  law  governing  peiv 
formance  of  escrow  agreements  there  Is  no 
doctrine  of  substantial  compliance  ta  be 
fotmd.  Compliance  must  be  full  and  to  the 
letter,  or  else  constitute  but  noncompliance. 

(Ill  The  principle  must  not  be  ignored  that 
the  parties  to  the  escrow  agreement  have 
accurately  defined  the  conditions  under  which 
tbe  legal  delivery,  technically  known  as  tbe 
second  delivery,  by  the  depositary,  shall  take 
place.  Until  exact  compliance  with  such 
stipulated  conditions  Is  bad,  tbe  deed  Is  pre- 
sumed, If  delivered,  when  legality  of  delivery 
Is  challenged  on  such  grounds,  to  have  been 
wrongfully  delivered,  some  cases  going  to 
tbe  extent  of  treating  It  on  the  basis  of  a 
stolen  deed.  The  gist  of  the  question  is  that 
by  the  escrow  agreement  the  grantor  there- 
by states  the  conditions  precedent,  upon  full 
performance  of  which  only  be  consents  to  the 
second  delivery  of  bis  deed;  and,  as  it  is 
such  second  delivery  that  causes  the  divesti- 
ture of  his  title,  he  thus  stipulates  for  the 
conditions  precedent  under  which  only  he 
•onsents  to  the  delivery  and  thereby  the  part- 


ing with  bis  title  to  the  grantee.  Conversely, 
his  consent  Is,  by  the  terms  of  his  stipula- 
tion, the  escrow  agreement,  withheld  until 
such  full  compliance.  A  deed  delivered  with- 
out consent  passes  no  title,  as  the  delivery 
is  as  essential  to  the  passing  of  title  as  is 
the  existence  of  the  written  deed  Itsdf.. 
Consequently,  as  between  tbe  parties  to  an 
escrow  agreement,  the  grantee  in  a  deed  so 
delivered  must  show  compliance  with  the 
escrow  agreement  before  a  valid  delivery  Is 
established  and  title  thereunder  Is  shown  to 
have  been  vested. 

[4-S]  And  the  depositary  is  the  agent  ef 
both  parties,  neither  for  one  more  than  the 
other,  but  Is  empowered  to  aid  neither,  being 
merely  the  conduit  used  In  the  transaction 
for  convenience  and  safety.  Some  authori- 
ties term  tbe  depositary  under  an  escrow 
agreement  as  tbe  special  agent  of  both  par- 
ties, with  powers  limited  only  to  tho.se  stipu- 
lated for  In  the  escrow  agreement  His 
powers  are  thus  limited,  however  he  may 
be  termed.  Hence  It  was  not  within  the 
power  of  the  bank  by  its  act  to  aid  plaln- 
tUfs  In  their  performance  by  saying  that  It, 
a  mere  depositary  and  powerless  except  to 
receive  the  money  at  the  most,  would  treat 
the  check  as  cash  or  on  HavUcheck's  demand 
pay  cash  on  the  check  to  him,  something  It 
was  under  no  obligation  to  do  unless  he  him- 
self first  elected  to  treat  the  check  as  cash ; 
something  he  never  has  done.  Certainly  the 
bank  could  not  make  such  election  for  him. 
cnie  principles  of  law  are  the  same  whether 
a  financial  institution  or  a  pauper  be  chosen 
as  tbe  depositary.  The  powers  of  either  can- 
not exceed  those  conferred  by  tbe  escrow 
agreement  This  case  involves  nothing  anal- 
ogous to  tbe  doctrine  of  equitable  perform- 
ance, wherein  It  has  been  held  that  a  party 
refusing  to  perform  and  convey  where  checks 
or  drafts  are  tendered  In  payment  must  re- 
fuse on  the  specific  ground  of  their  not 
amounting  to  cash  or  be  held  to  waive  tt, 
N.  D.  H.  &  C.  Co.  V.  Serumgard,  IT  N. 
D.  466-478,  117  N.  W.  458,  29  L.  R.  A.  (N. 
8.)  608,  138  Am.  St  Eep.  717 ;  McCulloch  v. 
Bauer,  24  N.  D.  109,  139  N.  W.  818;  Mc- 
Veety  v.  Harvey  Merc.  Co.,  24  N.  D.  245,  139 
N.  W.  586;  Wells  Fargo  Co.  V.  Page,  48  Or. 
T4,  82  Pac.  856,  8  L.  R.  A.  (N.  S.)  103,  and 
note.  Such  cases  turn  on  tbe  proof  of  abili- 
ty to  perform,  instead  of,  as  here,  on  the 
fact  ot  performance  or  nonperformance.  We 
are  not  concerned  with  the  ability  of  tbe 
plaintiffs  to  have  paid  $3,000,  nor  with 
whether  this  check  might  not  have  been 
cashed  or  been  convertible  into  cash.  In- 
stead, notwithstanding  their  ability  may  be 
presumed,  delivery  of  the  deed  has  not  been 
had  because  tbe  condition  precedent  to  Its 
delivery  did  not  turn  on  that  question,  but 
instead  was  dependent  upon  performance  b^ 
the  payment  of  the  cash,  a  condition  which 
the  depositary  was  powerless  to  alter.  True 
plaintiffs  could  have  borrowed  $3,000  of  the 
depositary  tmnk  as  a  separate  transaction, 
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had  It  as  a  bank  and  Independently  loaned  It 
to  plaintiffs,  and  said  amount  tben  left  with 
the  bank  would,  no  doubt,  have  constituted 
performance  so  far  as  a  cash  deposit  was 
concerned.  But  this  was  not  the  legal  effect 
of  what  was  done,  as  no  doubt  might  have 
developed  had  this  check  been  transmitted 
to  the  bank  on  which  it  was  drawn  and  had 
It  gone  to  protest  It  was  a  simple  matter 
to  say  that  this  check  would  have  been  treat- 
ed as  cash,  as  the  bank  cashier  testifies.  H. 
had  the  right  to  have  the  cash  there.  In- 
stead of  sometliiug  that  the  bank  might 
term  and  credit  convenience  might  consider 
"equally  as  good"  as  cash.  For  plaintiffs 
the  check  is  better  than  cash,  for  they  stiU 
possess  the  cash  in  lieu  thereof.  The  con- 
sent to  the  delivery  of  the  deed,  made  by  the 
depositary,  was  never  given  by  the  Havli- 
checks,  inasmuch  as  the  conditions  upon 
which  they  would  consent  to  a  delivery  had 
never  been  complied  with,  and  the  deed  there- 
fore, as  between  the  parties  to  this  action, 
challenged  on  that  ground,  is  void.  Tiffany 
on  Real  Property,  §  406: 

"An  escrow  is,  it  has  been  held,  utterly  invalid 
to  transfer  any  rights  until  the  performance  of 
the  condition,  so  that,  if  the  person  with  whom 
it  is  deposited  wrongfully  yields  possession 
thereof  to  the  grantee,  it  cannot  transfer  any  ti- 
tle" (citing  Smith  v.  Bank,  32  Yt.  341,  76  Am. 
Dec.  179;  Hinman  v.  Booth,  21  Wend.  [N.  Y.] 
267;  Oalhoun  County  v.  American  Emigrant 
Co.,  83  U.  S.  127,  23  L.  Ed.  826;  Heney  v. 
PesoU,  109  Cal.  53,  41  Pac.  819 ;  Taft  v.  Taft, 
59  Mich.  185,  28  N.  W.  426,  60  Am.  Rep.  291 
[opinion  by  Justice  Campbell] :  Harkreader  v. 
Clayton,  56  Miss.  383,  31  Am.  Rep.  369 ;  Jack- 
son V.  Rowley,  88  Iowa,  184,  55  N.  W.  839; 
Ober  V.  Pendleton,  30  Ark.  61;  Black  v. 
Shreve,  13  N.  J.  Eq.  458;  Everts  v.  Agnes,  4 
Wis.  343,  65  Am.  Dec.  314). 

See,  also,  Artcher  v.  Whalen,  1  Wend. 
(N.  y.)  179;  Jackson  v.  Catlin,  2  Johns.  (N. 
y.)  248,  3  Am.  Dec.  415,  afflrmed  in  Catlin  v. 
Jackson,  8  Johns.  (N.  Y.)  520,  holding  that 
the  condition  must  not  only  be  performed 
within  a  reasonable  time,  but  by  the  particu- 
lar party  specified  in  the  agreement.  These 
authorities  are  elaborately  reviewed  in  Taft 
y.  Taft,  59  Mich.  185,  as  is  also  the  doctrine 
of  relation,  nrged  by  respondent,  but  which 
is  of  no  concern;  Inasmuch  as  no  title  ever 
vested  in  the  plaintiffs,  the  doctrine  of  re- 
lation need  not  be  discussed.  From  the 
syllabas  in  Everts  v.  Agnes,  4  Wis.  343,  66 
Am.  Dec.  814,  we  quote: 

"Delivery  of  escrow,  to  be  valid,  mast  be  with 
assent  of  grantor ;  if  its  delivery  is  made  to  de- 
pend upon  the  performance  of  certain  condi- 
tions, his  consent  is  withheld  until  such  per- 
formance. If  the  grantee  obtains  possession  of 
the  escrow  without  the  performance  of  the  con- 
ditions, he  acquires  no  title  thereby.  Deposi- 
tary of  escrow  is  as  much  agent  of  grantee  as 
of  grantor.  If  he  delivers  escrow  before  the 
proper  conditions  have  been  performed,  he  can- 
not be  said  to  have  done  so  as  the  agent  of  the 
grantor.  To  obtain  escrow  from  depositary, 
without  performing  conditions  upon  which  it 
was  to  be  delivered,  is  as  much  against  the  as- 
sent of  the  grantor  as  it  wonld  be  to  take  it 
from  the  desk  or  drawer  wiiere  the  grantor  has 
deposited  it,  without  his  knowledge  or  consent" 


In  Tiedeman  on  Real  Property  ^  Ed.)  f 
579,  tt  is  stated: 

"A  delivery  before  the  performance  of  the  con- 
dition will  not  have  the  effect  of  passlnf;  the  tit- 
tle to  the  grantee,  not  even  against  innocent 
purchasers  for  value  of  the  grantee.  Escrows 
can  operate  only  from  the  time  that  the  coadi- 
tion  is  performed"  (citing,  besides  some  of  the 
above  cases,  Chipman  v.  Tucker,  38  Wis.  43,  20 
Am.  Rep.  I;  H.  &  L.  T.  Co.  v.  Hubbard,  37 
Tex.  Civ.  App.  646,  85  8.  W.  474;  Sutton  v. 
Gibson,  84  S.  W.  335 ;  Wis.  Ry.  Co.  v.  McEen- 
na,  139  Mich.  43,  102  N.  W.  281). 

"An  instrument  delivered  in  violation  of  the 
terms  on  which  it  has  been  placed  in  escrow  is 
not  in  fact  delivered,  and  that  its  possession  by 
the  grantee  is  no  more  effective  to  convey  title 
than  would  be  the  possession  of  a  forged  or  sto- 
len instrument.  Some  authorities  proceed  upon 
the  theory  that  a  depositary  is  a  special  agent 
of  the  depositor,  and  therefore,  bis  powers  being 
limited  to  the  conditions  of  the  deposit,  one  who 
claims  through  him  takes  the  risk  of  the  agent 
exceeding  his  powers."    16  Cyc.  582. 

"If  the  deed  is  delivered  before  the  previous 
conditicm  is  performed,  it  will  not  be  the  deed 
of  the  grantor,  or  have  any  effect  as  such.  The 
delivery  to  be  valid,  must  be  with  the  assent  of 
the  grantor ;  U  the  grantee  obtained  possession 
of  the  escrow  without  performance  of  the  con- 
dition, he  obtcuns  no  tide  thereby,  because  there 
has  been  no  delivery  with  the  assent  of  the 
grantor,  which  assent  is  dependent  upon  compli- 
ance with  the  condition."  Washburn  on  Real 
Property,  S  2180. 

Continuing  as  to  the  relation  of  the  depos- 
itary, the  author  says: 

"The  depositary  of  an  escrow  was  as  much 
agent  of  the  grantee  as  of  the  grantor.  He  is  as 
much  bound  to  deliver  the  deed  on  performance 
of  the  condition  as  he  is  to  withhold  it  until  per- 
formance. And  being  thus  in  the  hands  of  the 
agent  of  the  grantee,  the  deed  takes  effect  the 
moment  the  condition  is  performed  without  any 
forma]  delivery  into  the  hands  of  the  grantee 
(citing  Shirley  v.  Ayres,  14  Ohio,  808,  46  Am. 
Dec  646). 

See,  also,  11  A.  &  B.  Ency.  of  Law,  345- 
349,  that: 

"The  grantee  or  other  party  who  is  to  receive 
the  benefit  of  the  instrument  cannot  acquire  the 
titie  by  gaining  possession  of  it  by  tiieft,  by 
fraud,  or  by  the  voluntary  act  of  the  depositary, 
but  only  by_  the  performance  of  the  condition  or 
the  happening  of  the  contingency." 

In  the  note  to  page  349  it  is  stated  that  "a 
literal  compliance  with  condition  Is  neoea- 
saiy."  See,  also,  Patrick  v.  McCormlck,  10 
Neb.  1,  4  N.  W.  312 ;  Schmidt  v.  Mnsson,  20 
S.  D.  389,  107  N.  W.  367 ;  Matteson  v.  Smith, 
61  Neb.  761,  86  N.  W.  472;  Daggett  v.  Dag- 
gett, 143  Mass.  616,  10  N.  E.  311.  In  fact 
there  seenu  to  be  no  authority  to  the  con- 
trary. Respondent's  brief  dtee  none.  The 
main  payment  of  $3,000  cash,  called  Cor  by 
the  contract,  and  the  only  cash  payment  stip- 
ulated for,  has  never  been  made  to  the  de- 
positary. This  stands  admitted.  Defendant 
urges  nonperformance,  and  is  in  position  to 
make  that  defense.  Only  one  conclusion  can 
be  reached,  and  tliat  is  that  no  valid  delivery 
of  the  Havlicheck  deed  has  been  had,  and 
that  plaintiffs  have  neither  title  nor  vestige 
of  title  upon  which  to  base  their  action,  not 
maintainable  without  proof  of  title  in  them. 
There  was  no  proof  aC  performance  for  sab' 
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mission  to  the  J1U7;  hence  fhelr  finding  Is 
a  nttUlty. 

[1, 11]  It  appears  conclTulyely  that  plaln- 
tltfs  cannot  recover  relief  In  this  form  of 
action,  and  upon  the  theory  upon  which  the 
same  has  been  tried;  the  record  establishing 
that  no  title  can  ever  be  shown  In  plalntlfFs 
and  without  which  as  a  basis  plaintiffs  can- 
not recover.  This  appellate  conrt  is  con- 
fronted with  the  fact  that  this  action,  though 
In  equity,  is  here  on  appeal  taken  as  In  a 
law  case.  It  Is  therefore  limited  to  a  review 
of  errors  of  law,  Instead  of  empowered  to 
try  the  issues  de  novo.  Peckham  v.  Van 
Bergen,  8  N.  D.  695,  80  N.  W.  T59;  Merrltt 
V.  Adams  Co.  Inv.  Co.,  161  N.  W.  11.  The 
theory  upon  which  the  trial  and  appeal  have 
been  had  has  been  adopted,  and  accordingly 
judgment  wUl  be  directed  as  In  an  action  at 
law,  where  the  right  0*  the  plaintiff  to  ever 
recover  is  by  the  proof  condnslvely  nega- 
tired. 

It  Is  therefore  ordered  that  the  judgment, 
verdict,  findings,  and  conclusions  entered  be 
set  aside  and  vacated,  and  a  judgment  be  en- 
tered dismissing  this  action,  bat  without 
prejudice,  however, '  to  plaintiffs'  right  to 
maintain  another  action  to  enforce  any  right 
which  they  may  have  nnder  the  contracts. 

CHBISTIANSON,  J.  (dissenting).  I  can- 
not agree  to  the  legal  principles  announced 
by  my  Associates  In  this  case.  This  action 
was  brought  to  determine  adverse  claims  un- 
der the  provisions  of  chapter  31  (sections 
8144  to  8165)  of  the  Code  of  Qvll  Procedure 
of  the  Compiled  Laws  of  1913.  The  com- 
plaint Is  drawn  In' strict  conformity  with  the 
form  provided  by  section  8147,  Compiled 
Laws,  and  the  prayer  for  judgment  demand- 
ed Involves  all  six  of  the  grounds  provided 
for  In  the  prayer  for  judgment  in  this  sec- 
tion. The  complaint  alleged  that  the  plaintiff 
was  the  owner  of  the  premises,  and  in  the 
fifth  subdivision  of  the  prayer  for  judgment 
asked  for  $2,000  damages  for  the  use  and  oc- 
cupancy of  the  premises.  The  defendant  in 
bis  answer,  after  denying  the  allegations  of 
the  plaintiff's  complaint,  further  alleged  "that 
lie  is  the  owner  In  fee  of  the  real  estate  de- 
scribed in  the  complaint,  having  purchased 
the  same  from  Frank  Havllcheck,  the  own- 
er thereof,  and  that  possession  of  the  said 
premises  was  delivered  over  to  him  at  the 
time  of  the  purchase  by  the  said  Fl-ank  Hav- 
llcheck," and  prayed  for  judgment  that  he  be 
adjudged  the  owner  In  fee  of  the  premises, 
asd  that  plaintiffs  be  decreed  to  have  no 
right,  title,  or  Interest  therein,  and  be  en- 
joined from  further  asserting  the  same.  It 
Is  tme,  as  stated  in  the  majority  opinion, 
that  upon  the  request  of  the  defendant  cer- 
tain Issues  were  submitted  by  the  trial  court 
to  a  jury.  The  only  questions  submitted 
were  whether  or  not  the  plaintiffs  had  com- 
plied with  their  part  of  the  agreement  with 
SavUcbeck  and  the  value  of  the  rents  and 
ImprorementsL    The  Jary  returned  a  verdict 


in  favor  of  the  plaintiffs,  and  also  found  the 
value  of  the  use  and  occupancy  of  the  land 
to  be  $750.  The  court  thereupon  made  find- 
ings of  the  fact  and  conclusions  of  law  the 
same  as  in  an  action  In  equity,  and  judg- 
ment was  entered  pursuant  to  such  findings 
and  conclusions.  The  answer  of  the  defend- 
ant, asserting  title  in  himself  and  asking  for 
affirmative  judgment,  was  a  counterclaim. 
Power  V.  Bowdle,  3  N.  D.  107,  54  N.  W.  404, 
21  L  E.  A.  328,  44  Am.  St  Eep.  511 ;  Betts  v. 
Signer,  7  N.  D.  899,  75  N.  W.  781.  Section 
8153,  Compiled  Laws,  provides: 

"  •  *  •  A  defendant  interposing  a  counter- 
claim shall,  for  purposes  of  trial,  be  deemed 
plaintiff,  and  the  piaintiS  and  codefendants 
against  whom  relief  is  sought,  shall  be  deemed 
defendants  as  to  him.  The  court  in  its  decision 
shall  find  the  nature  and  extent  of  the  claim  as- 
serted by  the  various  parties,  and  determine  the 
validity,  superiority  and  priority  of  the  same." 

It  was  the  duty  of  the  court  to  determine 
and  adjudicate  the  claims  set  forth  in  de- 
fendantTs  answer,  even  though  plalntUTs 
canae  of  action  might  fall.  Reichelt  et  al. 
v.  Perry  et  al.,  15  8.  D.  601,  91  N.  W.  459; 
Spencer  v.  Belseker,  15  N.  D.  140,  107  N.  W. 
189.  Whether  or  not  the  action  is  to  be  re- 
garded as  a  legal  or  equitable  action  must  be 
determined  by  the  pleadings,  and  under  the 
issues  framed  by  the  pleadings,  this  is  an 
equitable  action.  Mitchell  v.  Mining  Co.  et 
al.,  26  S.  D.  260,  265,  128  N.  W.  159,  Ann. 
Caa  1913B,  85;  Tracy  v.  Wheeler,  16  N.  D. 
248,  249,  107  N.  W.  68,  6  L.  R,  A.  (N.  S.)  516; 
Powers  V.  Bank,  15  N.  D.  466,  470,  109  N.  W. 
361.  WhUe  a  jury  may  be  caUed  to  try  cer- 
tain or  all  Issues  of  fact,  the  verdict  is  ad- 
visory only,  and  it  still  remains  an  action  in 
equity.  Beichdt  v.  Perry,  15  S.  D.  601,  91 
N.  W.  459;  O'NeU  v.  Tyler,  3  N.  D.  47,  63 
N.  W.  434;  Spencer  v.  Belseker,  15  N.  D. 
140,  107  N.  W.  189.  The  fact  that  the  trial 
court  considered  this  an  action  In  equity  is  ap- 
X>arent  from  the  fact  that  findings  of  ifact  and 
conclusions  of  law  were  prepared  and  sign- 
ed by  the  trial  court,  and  the  judgment  in 
the  case  was  entered  pursuant  thereto.  It  is 
true,  the  trial  court  adopted  the  verdict  of 
the  jury,  but  this  did  not  change  the  case 
to  an  action  at  law.  In  the  majority  opinion 
it  is  said: 

"This  appellate  court  is  confronted  with  the 
fact  that  this  action,  though  in  equity,  was  tried 
as  one  at  law  and  with  an  appeal  taken  as  in 
the  law  case." 

This  fact,  however.  In  no  manner  (Changed 
the  form  or  scope  of  the  action.  This  court 
has  held  that  in  an  equity  case,  where  the 
district  court  calls  in  a  jury  for  advisory  pur- 
poses, an  appeal  to  this  court  cannot  be  tak- 
en under  the  provisions  of  the  so-called  New- 
man Act  Peckham  v.  Van  Bergen,  8  N.  D. 
695,  80  N.  W.  759;  Spencer  v.  Belseker,  16 
N.  D.  140,  107  N.  W.  189.  Hence,  surely  no 
Inference  can  be  drawn  that  the  scope  of  the 
action  is  limited  by  the  fact  that  the  appeal 
was  taken  as  in  an  action  at  law. 

One  of  the  propositions  whldi  is  most 
earnestly  contended  for  by  appellant  in  thla 
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case  Is  that  the  plaintiffs  had  mistaken  their 
remedy,  and  that  their  proper  remedy  would 
be  to  bring  an  action  for  spedflc  perform- 
ance. It  seems  to  me  that  this  reasoning  Is 
fallacious,  and.  entirely  contrary  to  the  pro- 
visions of  the  statute  under  which  the  action 
was  brought.  One  of  the  principal  objects 
Intended  to  be  accomplished  by  this  form  of 
action  was  to  avoid  a  multiplicity  of  suits, 
and  make  it  possible  to  have  the  estates  and 
interests  of  the  various  persons  claiming  ad- 
versely to  one  another  adjudicated  and  de- 
termined In  one  action.  In  such  action  the 
court  may  decree  that  plaintiff  do  equity  by 
paying  whatever  sum  Is  necessary,  before 
granting  equitable  rellet  Powers  v.  Bank, 
15  N.  D.  466,  471,  109  N.  W.  861  Judgment 
may  be  entered  reforming  deed,  and  foreclos- 
ing same  as  a  mortgage.  Murphy  v.  Plank- 
Inton  Bank,  18  S.  D.  317,  100  N.  W.  614. 
The  very  purpose  of  the  action,  as  defined  by 
the  Legislature,  is  to  determine  adverse 
claims.  The  defendant  lias  Interposed  a 
counterclaim,  alleging  that  he  Is  the  owner, 
and  that  the  plaintiffs  have  no  Interest  In 
the  premises.  Defendant  asked  that  a  Jury 
be  called,  and  certain  Issues  of  fact  tried  to 
the  jury.  Can  he  now  be  permitted  to  say 
that  because  this  favor  was  granted,  the  ac- 
tion has  been  changed  from  an  equitable  to 
a  legal  action,  or  the  scope  of  the  action  lim- 
ited? I  believe  not.  Under  the  express  pro- 
vision of  the  statute,  the  court,  under  the  is- 
sues as  framed  by  the  pleadings  in  this  case, 
should  adjudicate  "the  nature  and  extent  of 
the  claims  asserted  by  the  various  parties, 
and  determine  the  validity,  superiority,  and 
priority  of  the  same."  Section  8153,  Com- 
piled Laws;  Spencer  v.  Belseker,  supra; 
Mitchell  V.  Mining  Co.,  supra.  In  my  opin- 
ion all  the  rights  and  estates,  both  legal 
and  equitable,  of  these  parties,  should  be  de- 
termined in  this  action,  and  even  though  it 
t>e  conceded  that  the  judgment  should  be 
reversed,  still  the  action  ought  not  to  be 
dismissed,  but  remanded  for  a  new  trial  in 
order  that  the  proper  proceedings  might  be 
had  In  the  trial  court 

Prior  to  the  escrow  agreement,  the  plain- 
tiffs and  the  HavUchecks  entered  into  an  ex- 
ecutory contract,  whereby  the  HavUchecks 
agreed  to  convey  the  premises  Involved  to 
the  plaintiffs. 

f'While  there  is  a  diversity  of  judicial  opinion 
as  to  the  relations  existing  between  the  parties 
to  such  a  contract,  the  great  weight  of  authority 
is  to  the  effect  that  upon  the  execution  of  the 
contract  the  purchaser  becomes  the  beneficial 
owner  in  equity,  and  the  vendor  retains  the  le- 
gal title  in  trust  for  such  vendee."  Woodward 
V.  Mc-CoUum  and  State  Bank,  16  N.  D.  42.  49, 
111  N.  W.  623. 

"Equity  treats  things  agreed  to  be  done  as  ac- 
tnally  performed,  and  where  real  estate  is  sold 
tiader  a  valid  contract,  and  the  deed  executed 
and  placed  in  escrow^  to  b^  delivered  at  a  future 
date  on  payment  of  the  purchase  money,  evi- 
denced by  promissory  note  due  on  said  day,  the 
equitable  title  passes  at  once  to  the  vendee." 
Fouts  V.  Fouadray,  31  Okl,  221,  120  Pao.  960, 
3S  L.  R.  A.  (N.  S.)  251,  Ana.  Cas.  1913E,  301. 


This  executory  contract  remained  unaffect- 
ed by  the  escrow  agreement  Even  thougli 
the  delivery  of  the  deed  be  held  void,  still,  the 
plaintiffs  are  the  equitable  owners  of  the 
premises,  and  the  defendant  Olson,  having 
purchased  with  notice,  merely  holds  the  legal 
Utle  in  trust  for  the  plaintiff.  Plaintiffs' 
equitable  title  has  been  held  sufficient  to  sus- 
tain their  position  in  this  action.  Mitchell 
V.  Mining  Co.,  26  S.  D.  260,  267,  128  N.  W. 
159,  Ann.  Cas.  1913B,  85;  Collins  y.  O'Lav- 
erty,  136  Cal.  31,  35,  68  Pac.  327.  But  even 
though  plaintiffs'  title  was  insufficient  still 
under  the  issues  tendered  by  defendant's  an- 
swer, claiming  title  in  himself,  the  rights  of 
these  parties  could  and  should  be  determin- 
ed in  this  action. 

Nor  do  I  agree  that  the  failure  on  the 
part  of  the  plaintiffs  to  pay  |3,000  In  cur- 
rency is  such  departure  from  the  terms  of 
the  escrow  agreement  as  will  avoid  the  de- 
livery of  the  deed  to  the  plaintiffs.  In  the 
usual  course  of  commercial  transactions,  ac- 
tual currency  Is  seldom  used,  and  even  in 
cases  where  a  tender  or  deposit  is  required 
to  be  made  in  currency,  it  may  be  done  by 
checlt  unless  specific  objection  is  made  there- 
to. Section  5816,  Compiled  Laws;  N.  D. 
Horse  and  Cattle  Co.  v.  Seromgard,  17  N.  D. 
466,  117  N.  W.  453,  29  L.  R.  A.  (N.  S.)  508, 
138  Am.  St  Rep.  717;  Ugland  v.  Bank,  23 
N.  D.  536,  137  N.  W.  572.  It  is  true  that 
it  is  a  rule  of  law  that  where  an  instru- 
ment is  deposited  as  an  escrow,  it  cannot  be 
operative  until  the  conditions  or  the  event 
stipulated  upon  are  performed  or  has  hap- 
pened. But  In  applying  this  rule,  it  should 
be  borne  in  mind  that  it  was  laid  down  near- 
ly four  centuries  ago,  and  that  while  it  has 
been  adhered  to  since  that  time  and  remains 
a  correct  statement  of  an  abstract  principle 
of  law,  still  the  conditions  under  which  it 
was  formulated  no  longer  exist  and  it 
should  be  construed  in  accord  with  the  con- 
ditions of  to-day.  "When  the  reason  of  a 
rule  ceases,  so  should  the  rule  Itself."  "The 
law  respects  form  less  than  substance." 
These  are  among  the  maxims  of  our  juris- 
prudence. In  the  days  when  this  rule  was 
formulated,  a  payment  meant  payment  In 
money.  To-day  in  commercial  transactions 
the  actual  currency  is  rarely  used,  and,  as 
indicated  by  tills  court  in  the  two  decisions 
cited  above,  a  check  drawn  upon  a  solvent 
bank,  where  the  drawer  has  ample  funds  on 
deposit  so  it  will  be  paid  on  presentation  is 
for  every  purpose  as  good  as  cash. 

Havlicbeck  never  called  for  the  money.  If 
he  iiad,  It  would  have  been  paid  to  him, 
and  the  paj>ers  delivered  to  him.  In  what 
manner  was  he  prejudiced?  If  he  had  gone 
to  the  depositary,  he  would  have  receiv- 
ed exactly  what  be  claims  to  be  entitled  to 
receive  under  the  escrow  agreement  It  ap- 
pears that  no  objection  was  made  to  the  fact 
that  the  payment  was  made  by  check,  and  la 
view  of  the  fact  that  the  bank  accepted  the 
ctieck.and  treated  It  a«  caah,  and  stood  will- 
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iDg  and  ready  to  pay  to  HaTllcbeCk  the  fall 
amoant  tbereof  In  cash  at  any  time  he  called 
tor  It,  It  seems  to  me  to  be  indeed  a  highly 
technical  and  unjnst  rale  to  say  that  this 
alone  avoids  the  delivery  of  the  deed.  "Where 
the  obligee  may  fairly  be  said  to  have  per- 
formed his  part,  although  not  all  the  condi- 
tions have  been  complied  with,  the  delivery 
wlU  be  sometimes  upheld  if  no  real  injury  is 
caused  thereby."  16  Cyt  677.  In  Boyd  v. 
Amerl<!an  Say.  Bank  ft  Trust  Co.,  40  Wash. 
671,  82  Pac.  904,  the  syllabus  reads: 

"Where  the  assignee  of  the  prospective  pur- 
chaser of  stock  in  escrow  made  arrangements 
'with  the  holding  bank  whereby  drafts  of  the 

grospective  seller,  drawn  on  the  payments  which 
y  the  escrow  agreement  were  to  have  been 
made  to  the  bank  for  the  prospective  seller's 
credit,  should  be  honored,  and  the  seller  was  in- 
formed by  the  bank  that,  when  he  drew,  the 
amount  due  would  be  placed  to  his  credit,  and 
prior  to  any  declaration  of  forfeiture  the  amount 
due  was  in  fact  so  deposited  to  the  seller's  cred- 
it, there  was  a  substantial  compliance  with  the 
contract,  so  as  to  prevent  a  forfeiture,  though 
at  the  time  the  seller  was  informed  of  the  ar- 
rangement there  were  payments  overdue  under 
the  contract." 

In  this  case  the  depositary  was  a  responsi- 
ble financial  Institution.  And  there  can  be 
absolutely  no  question  but  that  Havllcheck 
could  have  had  his  $3,000  in  cash  any 
time  he  might  have  asked  for  it.  The  as- 
sistant cashier  of  the  bank  testified  as  fol- 
lows: 

"Thia  check  was  presented  to  us  by  Willets  & 
Thomhill  for  the  purpose  of  complying  with 
thi;3  agreement.  Q.  And  it  was  received  by  you 
as  such?  A.  We  would  have  paid  the  money 
at  any  time.  Q.  Mr.  Byorum.  after  the  receiv- 
ing of  this  check,  Exhibit  7,  by  you,  were  yon 
ready  at  all  times— was  the  bank  ready  at  all 
times — to  turn  over  the  amount  to  the  parties 
entitied  thereto  under  the  contract?  A.  It  was. 
Q.  And  did  you  receive  that  ched  as  cash?  A. 
We  received  it  the  same  as  cash.  Q.  Ready  to 
pay  the  cash  any  time  it  was  demanded?  A. 
Xes;   any  time  it  was  demanded. 

The  trial  court  and  jury  found  that  the 
defendant  took  title  with  full  knowledge  of 
the  rights  of  the  plaintiffs,  and  that  the  plaln- 
tlCfs  had  performed  their  part  of  the  escrow 
agreement,  and  it  seems  to  me  that  this  hold- 
ing la  correct;  but,  even  though  it  Is  not, 
tbls  case  should  not  be  dismissed,  but  re- 
manded for  a  retrial  in  the  district  court,  as 
all  the  rlghte  and  estates  of  the  parties  can 
and  ought  to  be  determined  in  this  action. 

I  am.  authorized  to  state  that  Justice 
BURKE  concurs  in  this  dissent 


CITIZENS'   STATE   BANK  OP  RUaBT  y. 
n''ERSON. 

(Supreme  Court  of  North  Dakota.     May   14, 

1915.    On  Petition  for  Rehearing. 

June  8.  1916.) 

(Syllabus  hy  th«  Oowrt.) 

X,   TBTTSTS  «=9372— ESTABLISEnflENT— Pboot. 

Where  an  action  Is  brought  to  set  aside  a 
deed  and  to  establish  a  trust  in  the  land  which 
is  conveyed  thereby  the  burden  of  proof  is  up- 


on the  idaintiff,  and   no   such   relief  will  be 

granted  where  the  evidence  tends  to  show  that 
the  land  was  purchased  out  of  a  bank  deposit 
of  the  defendant  and  by  checks  drawn  thereon 
by  her  husband  which  were  credited  to  his  ac- 
count and  then  paid  out  of  such  account  to 
the  vendor  and  where  such  husband  had  gen- 
eral authority  from  the  defendant  to  invest  her 
money  for  her  use  as  he  saw  fit  and  to  draw 
checks  on  her  account  for  that  purpose,  but 
where  the  evidence  also  tends  to  show  that  such 
husband  was  vice  president  of  and  had  almost 
entire  control  of  the  bank,  and  prior  to  such 
purchase  had  without  authority  drawn  checks 
upon  said  wife's  account  to  cover  up  overdrafts 
of  his  own.  and  by  such  means  had  apparently 
and  according  to  the  books  of  the  bank  depleted 
such  account  so  that  if  such  checks  were  charg- 
ed against  it  there  was  not  sufficient  money  in 
the  account  to  make  the  purchase. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  fl  600-608;  Dec.  Dig.  «=>372.] 

2.  Banks   and  Bankino   «=3ll9— "Qbnxbal 

Deposit." 

A  "general  deposit"  in  a  bank  does  not 
constitote  a  bailment  or  trust  fund,  but  merely 
a  debt  which  is  due  and  owing  by  the  bank  to 
the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §{  289-292 ;  Dec.  Dig.  «=» 
119. 

For  other  definitions,  see  Words  and  Phrases, 
Tint  and  Second  Series,  General  Deposit.] 

Appeal  from  District  Coort,  Pierce  Coun- 
ty;   Burr,  Judge. 

Action  by  the  Citizens'  State  Bank  of  Rag- 
by,  a  corporation,  against  F.  M.  Iverson. 
From  a  judgment  for  defendant,  plaintifr  ai> 
peals.    'Affirmed,  and  rehearing  denied. 

Albert  E.  Coger,  of  Rugby,  for  appellant 
Engerud,  Holt  &  Frame,  of  Fargo,  and  Tor- 
son  &  Wenzel  and  H.  B.  Senn,  all  of  Rugby, 
for  respondent. 

BRUCE,  J.  This  action  Is  In  the  form  oi 
the  statutory  action  to  determine  adverse 
claims,  the^  plaintiff  alleging  that  it  has  an 
equitoble  "estate  and  interest  in  the  land  in 
question."  It  is  really  an  action  to  follow 
trust  money,  which  it  is  claimed  was  embez- 
zled, into  real  estate  and  to  quiet  the  posses- 
sion of  that  real  estate  in  the  plaintiff  and 
to  recover  for  the  use  of  that  land  during 
the  time  that  it  "was  detained.  It  involves 
660  acres  of  land  in  Pierce  county,  N.  D. 
The  trial  court  found  for  the  defendant,  and 
a  jud^nent  was  entered  quieting  the  title  in 
her.  From  that  Judgment  this  appeal  is 
taken  and  a  trial  de  novo  is  asked. 

[1,2]  In  1908,  the  land  was  owned  by  one 
Andrew  Mygland,  and  on  the  17th  day  of 
October,  1908,  Andrew  Mygland  conveyed  the 
same  by  warranty  deed  to  the  defendant  Mra 
F.  M.  Iverson,  in  consideration  of  the  sum 
of  $11,000,  less  certain  mortgages  which  the 
purchaser  assumed.  At  the  time  of  this  con- 
veyance, one  A.  M.  Iverson,  the  husband  of 
the  defendant  F.  M.  Iverson,  was  the  vice 
president  and  managing  officer  of  the  Citi- 
zens' State  Bank  of  Rugby.  He  was  practi- 
cally in  complete  control.  He  and  his  wife^ 
the  defendant  F..  M.  Iverson,  and  her  father. 


.^ssFor  other  casei  gee  same  topic  and  iCBT-NtniBBR  In  all  Key-Numbered  Digests  and  Indexes 
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X  H.  Lockwood,  and  three  other  persons, 
were  stockholders.  The  board  of  directors 
wems  to  have  taken  but  little  interest  in  the 
concern,  and  A.  M.  Iverson,  the  vice  presi- 
dent, controlled  the  bank  largely  to  suit  him- 
self. The  capital  stock  of  the  bank  was  $10,- 
000.  The  defendant  F.  M.  Iverson  carried 
a  personal  account  in  the  bank.  Her  hus- 
band, A.  H.  Irerson,  also  had  an  account. 
There  was  also  another  account  in  the  bank 
in  which  the  defendant  Mrs.  F.  M.  Irerson 
had  an  Interest.  This  account  was  known 
as  the  "Elevator  Sales  Account."  In  it  Mrs. 
Iverson  had  a  joint  one-half  Interest  with  her 
father,  J.  H.  Lockwood;  the  funds  in  the 
account  being  the  amount  realized  from  the 
sale  of  elevator  property  in  Rugby. 

The  contention  of  the  plaintiff  is  that  A.  M. 
Iverson,  the  vice  president  of  the  Citizens' 
State  Bank,  embezzled  the  money  of  the 
bank,  delivered  it  to  Andrew  Mygland,  and 
received  therefor  a  deed  to  the  560  acres 
running  to  his  wife,  F.  M.  Iverson.  There 
is  no  pretense  or  claim,  however,  that  Mrs. 
Iverson  had  any  knowledge  of  the  embezzle- 
ment 

The  theory  of  the  defense  is  that  Mr.  A. 
M.  Iverson  was  his  wife's  general  agent  and 
was  vested  with  general  authority  to  make 
such  Investments  as  he  deemed  advisable  out 
of  the  elevator  sales  account  and  to  draw 
upon  the  account  and  to  disburse  it  tor  this 
purpose  and  that  he  had  invested  her  money, 
which  he  drew  from  the  elevator  account  for 
that  purpose,  in  the  land  in  question.  A 
counter  theory  of  the  plaintiff,  however,  is 
that  before  such  attempted  withdrawal,  if 
any  there  was,  the  fund  had  been  exhausted. 

The  elevator  account  covered  a  period  of 
nearly  four  years,  beginning  with  August  20, 
1907,  and  ending  with  September  30,  19U,  at 
which  later  time  it  was  balanced  and  com- 
pletely exhausted.  According  to  the  books  of 
the  bank,  the  balance  on  hand  on  October 
8, 1908,  the  time  of  the  alleged  purchase,  was 
$6361.83.  The  alleged  purchase  was  made 
on  October  8,  1908.  $500  of  the  purchase 
price  of  the  land  in  question  was  paid  on 
October  8tfa,  and  the  balance  of  $5,989.95  on 
October  17,  1908.  On  October  17th,  the  bal- 
ance was  $6,417.38,  and  on  October  19th,  a 
deposit  in  the  interim  of  $55.75  having  been 
made,  the  balance  was  $6,473.08.  After  the 
date  of  the  alleged  purchase,  four  checks  ap- 
pear to  have  been  drawn;  one  to  W.  D.  Mc- 
Clintock  on  December  22,  1908,  for  $4,290; 
one  on  June  23,  1909,  to  A.  M.  Iverson,  for 
$2,000;  one  on  December  5, 1910,  to  the  Citi- 
zens' State  Bank,  for  $600;  and  one  on  Sep- 
tember 30,  1911,  to  J.  H.  Lockwood,  for  $44.- 
15.  The  books  do  not  show  any  withdrawal 
from  the  elevator  sales  account  from  the  22d 
day  of  September,  1908,  to  the  23d  day  of 
June,  1909,  except  the  withdrawal  on  Decem- 
ber 22,  1908,  of  $4,290  in  the  form  of  a  check 
to  W.  D.  McCllntock.  Mrs.  Iverson  teettfles 
that: 


"Mr.  Iverson  had  charge  of  my  business,  and 
be  also  had  charge  of  the  elevator  sales  account, 
and  if  be  wished  to  take  money  from  the  ele- 
vator sales  account  and  put  in  his  account,  and 
then  take  money  out  of  his  account,  it  was 
satisfactory  to  me." 

Every  dollar  of  the  purchase  price  ot 
the  land  was  paid  on  October  17,  1908,  ex- 
cept the  $500  which  was  paid  on  October  8th. 
The  payments  were  made  by  A.  M.  Iverson's 
personal  check  for  $500,  A.  M.  Iversoa's  per- 
sonal check  for  $2,819.95,  and  by  $2,970  in 
cash,  which  was  taken  from  the  cash  drawer 
of  the  bank  by  the  said  Iverson  and  for 
which  a  cadi  slip  or  memorandum  seems  to 
have  been  left  An  examination  of  Mr.  A. 
M.  Iverson's  account  shows  that  on  Septem- 
ber 22d  a  check  of  $2,500  on  the  elevator  sale 
account  was  deposited  to  his  credit  and, 
though  it  shows  that  on  October  9th  a  check 
of  $500  was  paid  on  the  Mygland  tract  his 
account  was,  after  the  payment  of  that 
check,  overdrawn  to  the  extent  of  $981.09,  and, 
after  he  had  paid  on  October  17th  the  other 
check  on  the  land  for  $2,819.95  and  taken 
credit  on  his  own  account  for  a  $2,500  note 
which  he  took  on  the  trade^  his  overdraft 
was  $1,314.64. 

However,  a  little  closer  examination  of  the 
evidence  also  tends  to  show  that  on  October 
8th  there  was  actually  in  the  bank,  to  the 
credit  of  the  elevator  sale  account  one-half 
of  which  belonged  to  the  wife,  the  sum  of 
$13,474.98,  and  on  October  17th,  whai  the 
trade  was  consummated,  the  sum  of  $13,530.- 
48.  It  shows  that  on  July  12,  1908,  there 
was  a  credit  of  $12,862.38,  one-half  of  which, 
namely,  $6,431.19,  belonged  to  Mrs.  Iverson; 
that  on  July  13,  1908,  the  husband,  A.  M. 
Iverson,  apparently  embezzled  $4,500  from 
the  cash  drawer  and  to  cover  up  the  shortage 
Mr.  Cassldy,  the  cashier,  presumably  at  the 
direction  of  Mr.  Iverson,  made  out  a  check 
for  $4,500  on  the  elevator  sales  account  mak- 
ing it  appear  on  the  books  of  the  bank  that 
such  money  had  been  paid  to  the  husband; 
that  on  September  18th  .there  was  another 
deposit  of  $113.15,  and  on  September  22d  an- 
other memorandum  check  fraudulently  made 
out  for  $2,500  and  credited  to  the  account  of 
Mr.  Iverson.  The  result  of  these  entries  was 
to  make  it  appear  that  the  owners  of  the  ele- 
vator sale  account  had  withdrawn  and  paid 
to  Mr.  Iverson  checks  to  the  amount  of  $7,- 
000,  one  for  $4,500  on  July  17th,  one  for  $2,- 
600  on  September  22d,  and  that  on  September 
22d  there  was  left  only  $5,975.33  due  from 
the  bank  to  the  owners  of  the  elevator  sale 
account  when  such  was  not  the  case,  the 
withdrawal  having  been  made  by  an  officer 
of  the  bank  fraudulently  and  for  his  own 
nse; 

It  is  argued  by  the  defendant  from  all  4^ 
this,  and  we  believe  correctly,  that  these 
were  merely  false  entries  on  the  books  made 
to  conceal  Mr.  Iverson's  misappropriations  of 
the  bank's  funds  which  were  in  his  custody 
and  control  as  the  managing  officer  of  that 
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bank;  that  there  was  no  misappropriation 
of  Mrs.  Iverson's  money ;  that  the  money 
that  was  misappropriated  was  the  bank's 
money;  that  all  that  Mrs.  Iverson  had  was 
an  open  account  In  the  bank  which  represent- 
ed an  amount  due  to  her  from  the  bank  which 
was  t)ayable  on  demand;  and  that  If  at  the 
tbne  of  the'  payment  on  the  trade  with  Myg- 
land  she  had  In  the  bank  a  credit  sufficient 
to  coyer  the  amount  of  the  purchase,  and  if 
she  really  authorized  her  husband,  as  her 
agent,  to  make  the  trade  and  spend  her  mon- 
ey and  to  draw  on  her  account  therefor,  it 
could  not  be  said  that  in  payment  of  the 
purchase  price  of  the  land  in  question  the 
bank's  funds  were  embezzled,  as  the  prior 
embezzlements,  or  rather  the  manipulations 
of  the  books,  had  been  made  to  cover  up  em- 
bezzlements of  the  bank's  funds,  and  not  of 
the  elevator  sales  accounts,  and  being  unau- 
tborlzed  by  Mrs.  Iverson,  and  being  made 
by  an  officer  of  the  bank  and  conjointly  with 
his  alter  ego  who  was  her  agent  and  in  fraud 
of  her,  and  the  obligation  of  the  bank  to  her 
being  that  of  a  debtor  and  not  of  a  custodian 
or  bailee,  she  was  not  bound  thereby. 

Mot  only  is  Mrs.  Iverson's  testimony  clear 
and  undisputed  that  she  had  no  knowledge 
of  these  fraudulent  transactions,  but  this 
tact  la  conceded  by  the  appellant  Her  tea- 
tlinony  also  is  positive  that  she  bad  given  her 
busband  permission  to  invest  her  money  as 
be  saw  fit,  and  that  she  had  authorized  the 
porchase  of  the  Mygland  land  tor  $7,000. 
The  same  is  true  of  her  father,  J.  H.  Lock- 
wood,  who  appears  to  have  had  only  a  half 
Interest  in  the  elevator  sales  account.  He 
testifies  that  he  told  Iverson  that  "If  there 
were  any  good  deals  In  land  he  might  use 
tbe  m<«ey  for  that  purpose."  He  testified 
that  he  was  entirely  ignorant  of  the  fraudu- 
lent entries  made  by  Iverson ;  that  "he  heard, 
when  talking  about  the  purchase  of  the  Myg- 
land tract,  that  his  daughter  was  to  have 
had  the  land" ;  that,  though  president  of  the 
bank,  he  took  absolutely  no  part  in  Its  num- 
agement 

Under  the  facts  of  the  case  and  under  the 
concession  that  both  Mrs.  Iverson  and  her 
father  were  absolutely  ignorant  of  the  fraud- 
ulent manipulation,  and  in  view  of  the  fur- 
tber  fact  that  the  cashier  of  the  bank,  Mr. 
Cassidy.  took  a  greater  or  lesser  hand  in  the 
fraudulent  manipulations  and  must  have 
known  that  some  of  them  at  least  were  ir- 
regular, we  can  see  no  reason  in  law  or  in 
equity  why  the  defendant  wife  Is  not  in  the 
position  of  any  other  depositor  in  the  bank 
and  why  the  fraud  of  her  husband  should 
be  imputed  to  her.  We  held,  In  the  case  of 
Emerado  Farmers'  Elevator  Company  v. 
Farmers'  Bank,  20  N.  D.  270, 127  N.  W.  622, 
29  L.  B.  A.  (N.  S.)  567,  that: 

"la  case  the  treasurer  of  an  elevator  com- 
I>any,  also  acting  as  cashier  of  a  bank  in  which 
the  elevator  company  has  money  on  deposit,  and 
authorised  to  draw  checks  in  the  name  of  the 
•levator  company  upon  its  bank  account  for  the 
purpose  of  paying  debts  and  obligations  of  the 


elevator  company,  misappropriates  funds  of  the 
bank,  and,  for  the  purpose  of  covering  up  a 
shortage  in  the  bank's  funds  until  such  time  as 
he  expects  to  be  able  to  replace  the  same,  draws 
checks  of  the  elevator  company  payable  to  the 
bank,  and  charges  these  checks  against  the  ele- 
vator company  on  the  books  of  the  bank,  with- 
ont  intention  to  tranafer  funds  from  one  cor- 
poration to  the  other,  but  only  for  the  purpose 
of  temporarily  concealing  his  defalcation,  such 
checks  create  no  liability  in  favor  of  the  bank 
against  the  elevator  company." 

We  further  held  that: 

"In  case  the  cashier  of  the  bank,  having  mis- 
appropriated funds  of  the  bank  or  become  in 
some  manner  indebted  thereto,  as  treasurer  of 
the  elevator  company,  draws  checks  upon  it  pay- 
able to  the  bank  and  uses  the  same  to  pay  his 
personal  indebtedness  to  the  bank,  such  checks 
by  their  form  operate  of  themselves  as  notice 
to  the  bank  of  the  misappropriation  of  the  funds 
of  the  elevator  company,  and  the  bank,  after 
accepting  them  with  such  notice,  cannot  predi- 
cate upon  them  a  claim  of  liability  against  the 
elevator  company." 

We  further  held  that: 

"A  banking  institution  is  not  authorized  to 
pay  out  funds  intrusted  to  it  on  deposit  to  a 
person  known  by  it  to  stand  in  a  trust  relation 
to  the  depositor,  when  it  has  notice  that  such 
person  intends  to  misappropriate  and  divert  the 
lund  received  to  his  own  uses  when  paid  over; 
and  in  case  such  payment  is  made  the  amount 
so  paid  may  be  recovered  at  the  suit  of  the 
depositor." 

We  furtber  held  In  regard  to  notice  that: 
"In  case  the  cashier  of  a  banking  institution 
who  has  the  entire  management,  control,  and 
conduct  of  its  affairs,  and  stands  as  sole  repre- 
sentative of  the  bank  in  all  transactions  relative 
to  the  receipt  and  disbursements  of  the  funds  of 
a  depositor,  who,  while  so  acting,  draws  checks 
of  an  elevator  company  of  which  he  ia  treasurer, 
payable  to  the  bank,  presents  such  checks  as 
treasurer  to  himself  as  cashier,  takes  the  sum 
of  money  paid  over  there<»,  and  misappropriates 
it,  the  bank  of  which  he  ia  acting  will  be  held  to 
knowledge  of  his  fraudulent  jpurpose  at  the  time 
of  presenting  the  checks,  and  cannot  base  there- 
on a  claim  of  liability  in  its  favor  against  the 
elevator  company." 

This  case  seems  to  be  conclusive  of  the 
one  at  l>ar.  See,  also,  Atlantic  Mills  v.  Or- 
chard Mills,  147  Mass.  268,  17  N.  B.  496,  9 
Am.  St  Rep.  69a 

There  was  therefore  no  embezzlement  of 
Mrs.  Iverson's  money,  but  of  that  of  the  bank 
Itself,  and,  such  being  the  case,  and  A  M. 
Iverson,  as  her  agent,  being  authorized  to 
make  the  purchase  and  to  charge  her  ac- 
count with  the  amount  thereof,  and  there 
being  at  the  time  sufflcient  money  in  the  ele- 
vator sales  account  to  meet  such  charge, 
there  is  no  reason  why  a  defendant  should 
now  be  dispossessed  or  be  made  to  yield  up 
the  land. 

The  theory  of  counsel  for  appellant  is  bas- 
ed largely  upon  the  fact  that  A  M.  Iverson, 
the  vice  president  of  the  bank,  was  his  vrlfe's 
agent;  that  Mrs.  Iverson  had  no  actual 
knowledge  of  the  state  of  her  account ;  that 
there  is  no  proof  that  the  $4,500  and  $2,500 
withdrawals  were  not  used  for  her ;  and  that 
by  refusing  to  allow  her  husband  to  testify 
she  precluded  the  plaintiff  from  showing 
what  had  actually  been  done  with  her  mon- 
ey.   Whether  the  husband  could  have  beeit 


Digitized  by 


Coogle 


462 


153  NORTHWESTERN  REPORTER 


(N.D. 


required  to  testify  or  not  we  do  not  decide, 
and  refer  merely  to  secUon  740  (758),  vol. 
4,  Jones'  Commentaries  on  Evidence.  If  he 
conld  not,  tbe  objection  of  the  wife  would 
not  raise  any  presumption  against  her.  See 
section  739  (757)  Jones'  Commentaries  on  Et- 
idence.  No  assignment  of  error,  however,  la 
based  upon  the  court's  ruling  In  this  respect, 
and  the  matter  Is  not  mentioned  In  the  brief. 
The  case  therefore  stands  In  this  position: 
Plaintiff  brings  an  action  to  set  aside  a  deed 
which  is  otherwise  regular  and  to  declare  a 
trust  The  record  shows  conclusively  that  at 
least  a  part  of  defendant's  deposit  went  in- 
to that  land.  It  shows  that  her  deposit  cov- 
ered the  entire  purchase  price,  unless  two 
prior  withdrawals  firom  her  account  were 
withdrawn  by  her  authority.  These  are 
shown  to  have  been  credited  to  her  husband's 
account,  and.  If  they  were  not  paid  upon  the 
land,  no  other  disposition  Is  shown.  Can  It 
be  said  that  there  Is  proof  In  the  record  suf- 
ficient to  set  the  deed  aside  or  on  which  to 
base  the  trust?  It  Is  true  that  much  has  been 
said  of  the  defendant's  statement  on  cross- 
examination  that: 

"Mr.  Iveraon  had  charge  of  my  businen,  and 
be  had  charge  also  of  the  elevator  sales  account, 
and  if  he  wished  to  take  money  from  the  ele- 
vator sales  account  and  put  it  in  his  account, 
and  then  take  money  out  of  bis  account,  it  was 
satisfactory  to  me." 

This  statement,  however,  was  made  In 
connection  with  purchases  or  expenditures 
made  by  Mr.  Iverson  for  the  benefit  of  his 
wife,  and  not  for  his  own  personal  use.  The 
questlcn  was  asked  and  answered  In  con- 
nection with  taxes  which  were  paid  by  Mr. 
Iverson's  personal  check,  and  the  whole  tes- 
timony is  as  follows: 

"Q.  I  win  show  yon  Exhibit  J,  the  tax  re- 
ceipt, and  ask  you  in  what  manner  it  was  paid. 
A.  In  what  manner  the  taxes  were  paid,  you 
mean?  Q.  Yes;  that  is,  did  you  pay  them 
personally?  A.  Mr.  Iverson  tended  to  all  my 
Duginess.  Q.  And  have  you  any  check  or 
voucher  for  the  payment  of  those  taxes?  A.  I 
think  not,  I  think.  Q.  That  is,  I  want  to  as- 
certain whether  the  payment  was  made  and 
cliarged  to  your  account,  or  whether  it  was 
made  and  charged  to  the  account  of  A  M.  Iver- 
son. A.  I  do  not  know  whether  it  wag  charged 
to  his  account  or  to  mine.  Mr.  Iverson  had 
charge  of  my  bnsinegg,  and  he  had  charge  also 
of  the  elevator  sales  account,  and  if  wished  to 
take  money  from  the  elevator  sales  account  and 
put  it  in  bis  account,  and  then  take  money 
out  of  his  account,  it  was  satisfactory  to  me. 

This  statement  in  no  wise  shows  any  au- 
thority to  A.  M.  Iverson  to  credit  money  to 
his  account  and  to  pay  It  out  for  any  other 
purpose  but  on  Investments  made  and  ex- 
penses Incurred  for  bis  wife  In  such  Invest- 
ments alone.    2  C   J.  644. 

The  mistake  of  counsel  for  appellant  con- 
sists In  an  erroneous  application  to  the  case 
at  bar  of  a  well-established  principle  of 
agency.  He  cites  and  relies  upon  Mecbem 
on  Agency  (2d  Ed.),  where  the  author.  In  sec- 
tion 1839,  says- 

"Where  such  an  agent  attempts  dealings  be- 
tween his  two  principals  (both  not  having  con- 


sented thereto),  either  may,  !n  accordance  with 
well-settled  rules,  repudiate  the  dealings.  If, 
however,  either  one  instead  of  repudiating  elects 
to  affirm  the  transaction  and  seeks  to  acquire  or 
retain  a  benefit  from  it  after  knowledge  of  the 
facts,  he  must  take  the  benefit  subject  to  the 
means  by  which  it  was  acquired.  This  is  fre- 
quently exemplified  in  the  cases  already  cited 
in  which  such  an  agent  for  Ids  own  purpose 
abstracts  from  one  principal  and  attempts  to 
convey  to  the  other,  neither  one  being  represent- 
ed by  any  other  agent;  if  the  latter  claims  the 
benefit  of  the  act,  he  must  take  it  subject  to  bis 
agent's  knowledge.  If  A.,  being  the  agent  of 
X.  and  also  of  Y.,  and  being  indebted  to  X.,  ab- 
gtractg  bonds  from  Z.  andf  receives  them  for 
X.  as  security  for  that  debt,  then,  though  when 
he  attempts  to  transfer  them  he  may  be  acting 
as  agent  for  X.,  yet  when  he  attempts  to  re- 
ceive them  and  acquire  title  to  them  he  is  acting 
as  af;ent  for  Y.,  X.  did  not  act  in  person,  no 
one  else  than  A.  acted  for  him;  if  Y.  had  ob- 
tained any  title,  he  acquired  it  through  A.,  and 
he  must  be  charged  with  any  lutowiedge  A.  had 
at  the  time." 

The  trouble  with  the  ease  at  bar  is  that 
the  transactions  are  not  the  same  and  are  in 
no  wise  necessarily  related. 

The  husband  had  a  general  authority  to 
draw  checks  on  the  elevator  sale  account  for 
the  purpose  of  Investment  This  the  bank 
must  be  presumed  to  have  known,  as  he  was 
its  managing  officer.  He  had  no  authority 
to  commit  a  fraud  upon  the  bank,  or  upon 
his  wife  and  Iioclcwood,  the  owners  of  the 
elevator  sale  account,  and  to  make  charges 
against  said  account  In  order  to  cover  up 
his  embezzlements  or  overdrafta  The  pay- 
ments made  by  iilm  on  the  land  therefore 
from  the  elevator  sale  account  were  pay- 
ments which  were  made  under  authority 
and  from  a  fund  which  could  not  be  said  to 
bare  been  depleted  by  reason  of  checks 
which  were  wrongfully  drawn  on  such  ac- 
count and  wlQiout  authority  from  bis  wife, 
either  express  or  Implied,  but  in  violation  ot 
bis  trust  as  an  officer  of  the  bank.  The  sec- 
tion from  Mecbem  on  Agency  in  no  way  ap- 
plies, for  the  wife  has  In  no  manner  ratified 
the  unlawful  acts.  What  she  has  ratified  baa 
merely  been  the  use  of  her  money  in  the 
purchase  of  the  land  and  the  ratification  of 
the  use  of  her  money  In  the  purchase  of  the 
land,  and  the  charging  to  her  account  of  the 
checks  drawn  therefor  in  gio  Way  ratifies 
separate  and  distinct  transactions  which 
wonld  involve  the  charging  against  such  ac- 
count of  other  amounts  which  were  not 
chargeable  against  the  same  and  which  was 
done  by  her  husband,  not  as  her  agent,  but 
in  fraud  of  her  and  in  fraud  of  the  bank. 
The  relationship  between  a  bank  and  a  de- 
positor is  that  of  debtor  and  creditor  mere- 
ly. The  bank  was  not  the  custodian  of  the 
funds  of,  but  owed  the  defendant  wife  the 
sum  of,  her  deposit  Against  this  amount, 
she  expressly  or  Impliedly  authorized,  or  at 
any  rate  ratified,  the  expenditure  of  the  mon- 
ey necessary  to  purchase  the  land.  The  mon- 
ey was  paid,  and  she  ratified,  and  bad  the 
right  to  ratify,  the  transaction  In  doing 
this,  she  authorized  the  setting  off  against 
her  credit  of  the  amount  which  was  paid  on 
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tbe  purchase  price  of  tbe  land.  She  author- 
ized and  ratified  nothing  more. 

The  fiaodulent  entries,  transferring  cer- 
tain funds  from  the  elevator  sales  account  to 
the  account  of  A.  M.  Irerson,  did  not  con- 
stitute an  embezzlement  of  Mis.  Iverson's 
money,  bnt  of  that  of  the  bank  itself.  The 
bask  owed  the  defendant  on  that  account  the 
same  amount  of  money  after,  as  before,  the 
fraudulent  entries  were  made.  Such  being 
the  case,  and  A.  M.  Ireraon,  as  the  defend- 
ant's agent,  being  authorized  to  make  the 
purdiase  and  to  diarge  her  account  with  the 
amount  thereof,  and  there  being  at  the  time, 
in  tbe  bank,  and  actually  belonging  to  the 
elevator  sales  account,  sufficient  money  to 
meet  that  charge,  there  is  no  equitable 
ground  upon  which  defendant  may  now  be 
dispossessed  or  made  to  yield  up  the  land> 
on  the  theory  that  she  has  paid  no  considera- 
tioa  therefor.  The  bank's  funds  used  in  tbe 
purchase  at  the  land  have  simply  served  to 
liquidate  so  much  of  an  Indebtedness  owing 
by  the  bank  to  the  defendant. 

The  judgment  of  the  district  court  la  af- 
firmed. 

CHItlSTIANSON,  J.,  being  disqualified, 
did  not  participate.  Hon.  CHARLES  M. 
COOLEY,  Judge  of  the  First  Judicial  Dis- 
trict, sat  in  his  stead. 

60SS,  J.  (concurring).  Cashier  Ivetson 
embezzled  |7,000  from  tbe  plalntifT  bank. 
He  then  appropriated  sufficient  of  a  $14,000 
levator  sales  account  to  replace  the  funds 
embezzled.  This  he  did  by  checking  against 
that  account  in  favor  of  the  bank  and  charg- 
ing the  same  upon  its  books.  Half  of  the 
elevator  sales  account  belonged  to  his  wife. 
He  was  her  general  agent  to  Invest  her  funds 
so  deposited.  Her  funds  were  thus  diverted 
in  breach  of  his  trust,  and  to  make  good  a 
shortage  with  the  bank  of  which  fact  it  was 
charged  with  notice.  To  make  good  his  trust 
to  the  wife,  who  was  ignorant  of  his  diver- 
sion of  her  funds,  he  then  overdrew  his  own 
account  with  the  bank  to  buy  with  other 
ftmds  this  farm.  He  then  In  i>art  recouped 
the  bank  by  having  it  discount  a  promissory 
note  he  procured  In  the  land  deal.  The  bonk 
received  the  amount  and  benefit  of  this  note. 
The  bank  now  seeks  to  subject  the  Itmd  to  a 
resulting  trust  in  its  favor,  claiming  that  its 
wrongfully  diverted  funds  purchased  the 
form,  and  that  she  as  owner  is  by  operation 
of  hiw  a  trustee  of  title  for  it 

Before  It  can  recover,  it  must  establisb 
that  its  money,  and  not  that  of  its  deposi- 
tor, tbe  grantee,  was  used.  The  test  as  to 
that  is  whether  the  depositor  immediately 
upon  the  diversion  of  her  deposit  could  have 
recovered  it  of  the  bank  receiving  it  The 
bank  charged  with  notice  of  the  shortage  by 
embezzlement  of  it  by  its  cashier  cannot  re- 
tain the  money  unless  It  was  the  husband's, 
or  unless  he  was  authorized  by  her  to  use  it 


as  his  to  replace  the  funds  embezzled.  The 
bank  is  charged  with  knowledge  of  its  re- 
ceipt and  that  it  received  it  by  virtue  of  a 
check  on  the  account  of  one  of  its  depositors. 
The  whole  transaction  was  within  its  pre- 
sumed knowledge.  The  money  did  not  be- 
long to  Iverson.  Of  that  fact  it  had  Imputed 
knowledge.  Being  charged  with  knowledge 
of  the  source  from  whence  it  came,  it  must 
establish  that  the  dlverter  of  the  deposit  had 
authority  so  to  do  and  to  make  tbe  applica- 
tion of  it  as  was  made.  The  burden  of  proof 
is  upon  it  to  establish  this.  Otherwise  it 
would  be  obligated  to  respond  In  money  to  the 
depositor's  demand  for  her  funds.  As  a  de- 
fense it  is  shown  that  at  the  most  but  a  gen- 
eral authority  was  in  the  husband  to  invest 
the  wife's  funds  on  deposit.  From  this  no 
authority  to  dissipate  the  deposit  in  repaying 
his  criminal  obligation  to  the  bank  can  or 
should  be  Inferred,  as  such  would  be  as 
much  without  the  scope  of  his  authority  to 
invest  as  it  would  be  different  from  an  in- 
vestment The  foregoing  is  my  conclusion 
from  the  evidence  and  an  investigation  of  au- 
thorities.   Concur  In  affirming  the  Judgment 

On  Petition  for  Behearing. 

BRUCB,  J.  A  petition  has  been  filed  in 
which  it  is  claimed  that  A.  M.  Iverson  had 
not  overdrawn  his  account  at  the  time  of  the 
drawing  of  the  $4,500  and  the  $2,500  checks 
on  the  elevator  sales  account,  nor  were  the 
checks  drawn  in  favor  of  the  bank,  and  it  is 
therefore  claimed  that  tbe  money  was  not 
used  for  the  benefit  of  tbe  bank,  and  that  the 
case  is  therefore  distinguishable  from  that 
of  Emerado  Farmers'  Elevator  Company  v. 
Farmers'  Bank,  20  N.  D.  270,  127  N.  W.  522, 
29  L.  B.  A.  (N.  S.)  567.  We  do  not  how- 
ever, so  understand  the  evidence.  From  our 
examlnfttion  of  the  abstract  and  of  the  ex- 
hibits, we  are  satisfied  that  on  July  13th, 
the  time  of  the  drawing  of  the  $4,500  check, 
there  was  not  only  an  overdraft  of  $2,916.19, 
but  that  A.  M.  Iverson  was  indebted  to  the 
bank  for  $4,600  which  he  bad  taken  from  the 
cash  and  had  evidently  been  Juggling  with 
for  nearly  a  month.  In  our  opinion  it  was 
immaterial  whether  the  charges  were  wrong- 
fully made  against  the  wife's  account  in  or- 
der to  cover  up  an  overdraft  or  to  cover  up 
an  embezzlement  of  money  from  the  cash 
drawer,  although  they  appear  to  have  been 
made  for  both  purposes. 

Again,  plaintiff  is  In  error  in  regard  to  the 
question  of  the  overdraft  at  the  time  of  the 
drawing  of  the  $2,500  check.  He  only  gives 
us,  in  his  printed  account  of  A.  M.  Iverson, 
the  account  as  it  appears  from  September 
22d  and  thereafter.  The  entries  on  Septem- 
ber 22d  show  checks  of  $110.95  and  a  de- 
posit of  $2,500  (evidently  the  cheek  on  the 
elevator  sales  account),  and  a  balance  of 
$622.90.  In  order  that  there  might  be  that 
balance,  however,  the  $2,500  check  had  to  be 
deposited,  tor  the  books  show  that  prior  to 
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tbe  22d  and  prior  to  fhe  deposit  of  tbe  |2,- 
600  cbeck  there  was  an  overdraft  of  $1,- 
766.15. 
The  petition  for  a  rehearing  la  dented. 


BISMARCK  WATER  SUPPLY  CO.  T, 
BARNES,  Sheriff,  et  al. 

(Supreme  Court  of  North  Dakota.     May  27, 
1915.) 

(ByUabuM  lai  the  Court.) 

1.  Tazatioit     i^=>20—CoiXEcnoi(— Needless 
Imtebfebence — Public  Pouct.    . 

Public  policy  demands  that  no  needless  re- 
striction  be   placed    upon   tbe   securing   of   the 
necessary  means  for  conducting  the  government 
[Ed.   Note.— For   other   caaea,  aee  Taxation, 
Dec.  Dig.  <8=»26.] 

2.  Taxation     <s=>608— CoixKonoir— Iirjimo- 

TION. 

As  a  general  rule,  equity  will  not  interfere 
by  injunction  with  the  enforcement  or  collection 
of  a  tax  which  is  alleged  to  be  illegal  or  void, 
merely  because  of  its  illegality,  hardship,  or 
irregularity,  but,  in  addition  thereto,  facts  must 
be  shown  to  exist  bringing  the  case  within  some 
recognized  head  of  equity  jurisprudence;  other- 
wise the  party  aggrieved  will  be  left  to  hia  rem- 
edy at  law. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g{  1230-1241;    Dec.  Dig.  <8=608.] 

8.  Taxation     «s»e07— Pxbsonal    Pkopebtt 

Tax— Collection— Injunction. 

As  a  general  rule,  equity  will  not  enjoin  the 
distraint  of  personal  property  for  a  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1230;   Dec.  Dig.  €=»607.] 

4.  Taxation     <^=607—<3oiiJ!OTioN— Injunc- 
tion. 

Courts  of  equity  are  more  reluctant  to  inter- 
fere with  the  collection  of  a  state  tax  than 
with  a  tax  levied  by  a  mnnicipality. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1230;   Dec.  Dig.  «=>607.] 

6.  Injunction  4=al6— Bight— Existence  of 

Leoai.  Remedies. 

An  injunction  will  not  issue  where  legal 
remedies  are,  or  have  been  araihible. 

[E!d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig   {  15;    Dec.  Dig.  «=»16.] 

6.  Taxation     «=611— Collection— Injunc- 
tion—Pleading AND  Proof. 

The  complaint  and  evidence  considered,  and 
it  is  held  that  plaintiff  ia  not  entitled  to  in- 
junctive relief. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  H  1242,  1246-1267;  Dec  Dig.  «=> 
611.] 

Appeal  from  District  Court,  Burleigh  Coun- 
ty;  Nuessle,  Judge. 

Action  by  the  Bismarck  Water  Supply 
Company  against  Frank  Barnes,  as  SheriflT 
of  Burleigh  County,  and  others.  From  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

EIngerad,  Holt  ft  Frame,  of  Fargo,  for  ap- 
pellant H.  R.  Bemdt,  F.  B,  McCurdy,  and 
Geo.  R  WaUaoe,  aU  of  Bismarck,  for  re- 
spondents. 

OHBISTIANSON,  J.  This  is  an  actton  In 
equity    brought    to    enjoin    the    defendant 


Barnes,  who  is  the  sheriff  of  Bnrleigh  coun- 
ty, from  enforcing  a  certain  personal  prop- 
eoi?  tax  levied,  for  tbe  years  1009  and  1910. 
against  plaintilTs  property  sttnated  in  tbe 
dty  of  Bismarck,  in  Burleigh  county.  The 
dty  of  Bismarck  and  the  county  of  Bur- 
leigh were  also  made  parties  defendant. 
Tbe  suit  was  commenced  on  January  31, 
1912,  In  tbe  district  court  of  Burleigh  coun- 
ty. Tbe  plaintiff  ia  a  foreign  corporation 
organized  under  tbe  laws  ct  tbe  state  at 
West  Virginia,  owning  and  operating  tbe 
waterworks  plant  in  tbe  dty  ot  Bismarck, 
in  Burlelgb  county,  and,  as  far  as  tbe  plead- 
ings and  record  in  this  case  show,  this  Is  tbe 
only  property  of  any  kind  owned  by  the 
plaintiff  within  tbe  state  of  North  Dakota. 

The  material  allegations  of  tbe  complaint 
are  substantially  as  follows: 

"That  tbe  actual  cost  value  of  plaintiff's 
waterworks  plant  in  Bismarck  in  the  years 
19UU  and  1910  did  not  exceed  the  sum  of  |>U6,- 
000;  that  in  the  year  IttUi),  and  ever  since 
that  time,  the  municipal  government  of  the  city, 
of  Bismarck  has  been  and  now  is  vested  in  a 
board  of  hve  oommissioners ;  that  in  the  month 
of  June,  1909,  said  board  of  city  commission- 
ers, sitting  and  acting  as  the  lx>ard  of  equaliza- 
tion of  assessments  for  said  city,  fixed  the  value 
of  tliia  plaintiff's  said  water  supply  plant  and 
assessed  the  same  for  tbe  purpose  of  taxation  at 
the  sum  of  $40,500  and  thereafter  at  the 
regular  meeting  of  the  state  board  of  equal- 
ization of  assessments  for  the  state  of  North 
Dakota  in  said  year  said  state  board  in- 
creased the  valuation  and  assessments  of  all 
property  in  the  state  12%  per  cent,  thereby 
increasing  this  plaintiff's  assessments  to  tbe 
sum  of  iH5,5t)2,  and  thereupon  the  annual  tax 
levies  for  said  year  were  made  by  the  respective 
taxing  officers  for  the  respective  purposes  pro- 
vided by  law,  and  the  taxes  for  said  year  for  all 
puj^osea  were  imposed  and  charged  upon  and 
against  plaintiff's  said  property  and  computed 
and  fixed  on  the  basis  of  said  assessment  of 
$43,662,  resulting  in  an  aggregate  tax  in  the 
som  of  $2,237.09 ;  that  in  the  year  1910  said 
board  of  commissioners  of  the  city  of  Bismarck 
in  like  manner  valued  and  assessed  said  prop- 
erty for  the  purpose  of  taxation  at  the  sum  of 
$36,000,  and  the  taxes  for  all  purposes  for  said 
year  1910  were  computed,  imposed,  and  diarged 
upon  and  against  said  property  based  on  said 
valuation  and  assessment  of  $36,UU0,  resulting 
in  an  aggregate  tax  of  $1,926;  that,  notwith- 
standing the  legal  requirements  tliat  all  prop- 
erty shall  be  assessed  for  taxation  at  its  actual 
cost  value,  the  uniform  practice  throughout  all 
parts  of  tne  state  of  North  Dakota  always  has 
been,  and  was  in  the  years  1909  and  lUlO,  to 
value  taxable  property  at  much  less  than  its 
actual  cash  value,  and  such  practice  has  been 
universally  and  uniformly  followed  and  ac- 
quiesced in  by  all  assessors,  l>oards  of  eqaaliza- 
tion,  and  taxing  officers  throughout  the  entire 
state  of  North  Dakota;  that  in  the  years  1909 
and  1010  the  city  board  of  equalization  of  said 
city  of  Bismarck,  as  well  as  all  other  boards 
of  eqnaliiation  in  Bnrieigh  county,  and  in  all 
other  parts  of  the  state,  in  fixing  the  assMsed 
value  of  property  for  taxation,  adopted  and  used 
as  the  assessable  value  a  value  which  was  In- 
tended to  represent  approximately  25  per  cent 
of  the  actual  value  of  tbe  property  assessed, 
and  the  assessed  value  was  computed  by  taking 
one-fourth  of  the  conservatively  estimated  ac- 
tual value  as  the  assessed  value;  that  in  as- 
sessing and  equalizing  assessments  of  taxable 
property  throughout  the  city  of  Bismarck  in 
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tbe  years  1909  and  1910  said  dl7  board  of 

equalization  acted  u^on  and  applied  the  afore- 
said practice  of  fixing  the  assessed  value  of 
property  at  approximate!;  26  per  cent,  of  its 
actual  value  as  to  all  taxpayers,  save  and  ex- 
cept as  to  this  plaintiff;  that,  with  respect  to 
this  plaintifE's  said  establishment,  said  cit;^ 
board  of  equalization  intentionally  and  arbi- 
trarily departed  from  said  general  rule,  and 
•willfully  and  unjustly  assessed  this  plaintiff's 
property  at  a  value  representing  approximately 
50  per  cent,  of  its  actual  value,  as  said  board 
then  and  there  well  knew,  and  this  was  done 
■with  the  intent  and  for  the  purpose  of  fraudu- 
lently causing  to  be  imposed  upon  this  plain- 
tiff a  rate  of  taxation  in  excess  of  the  rate  of 
taxation  imposed  on  other  taxpayers  in  said 
city;  that  the  just  and  true  assessable  value 
of  said  property  in  the  years  1909  and  1910 
■was  not  to  exceed  the  sum  of  $85,000,  and  the 
jnst  and  true  amount  of  taxes  that  this  plain- 
tiff ought  to  pay  for  said  respective  years  on 
said  property  is  for  1009  not  to  exceed  the  sum 
of  Sl,200,  and  for  1910  not  to  exceed  the  sum 
of  $90O;  that  plaintiff  did  on  the  11th  day  of 
Aagnst,  1911,  pay  to  the  county  treasurer  of 
Burleigh  county,  in  part  payment  of  the  1910 
taxes,  the  sum  of  $692.13,  and  is  now  ready  and 
willing  to  pay,  and  hereby  offers  to  pay,  sums 
stated  in  paragraph  6  in  this  complaint  (less 
the  partial  payment  last  mentioned),  or  such 
other  or  different  sum  as  this  court  may  find  to 
be  justly  due  or  owing  for  or  on  account  of  the 
taxes  on  said  property  for  said  respective  years ; 
that  plaintiff  has  offered  to  pay  to  the  county 
treasurer  of  Burleigh  county  the  just  amount 
of  taxes  due,  but  said  county  treasurer  hag 
refused  and  still  refuses  to  accept  any  other  or 
different  sum  than  the  full  amount  of  said  tax- 
es as  they  appear  charged  on  the  tax  lists,  with 
interest  and  penalties';  that  the  defendant 
Barnes,  who  is  the  sheriff  of  Burleigh  county, 
has  by  virtue  of  his  ofiSce  as  sheriff,  and  pur- 
suant to  the  statute  in  such  cases  made  and 
provided,  made  distraint  upon  and  seized  all 
this  plaintiff's  said  property  for  the  purpose  of 
selling  the  same  for  the  satisfaction  of  said 
pretended  taxes,  and  asserts  and  daims  that 
the  aggregate  sum  due  for  such  taxes,  exclusive 
of  his  fees  and  costs,  Is  the  sum  of  $4,370.37, 
and  will,  unless  restrained  from  so  doing,  sell 
and  dispose  of  said  property  therefor,  and  whol- 
ly deprive  this  plaintiff  thereof,  and  this  plain- 
tiff will  be  remediless  in  the  premises;  that, 
inasmuch  as  part  of  said  taxes  are  valid,  and 
hence  said  sheriff  may  lawfully  distrain  and 
sell  plaintiff's  property  therefor,  this  plaintiff 
cannot  pay  said  taxes  under  protest  and  recover 
the  same  back  from  said  sheriff,  and,  inasmuch 
as  in  an  action  at  law  it  cannot  be  determined 
how  much  of  said  taxes  are  justly  due,  plain- 
tiff is  wholly  without  remedy  in  an  action  at 
law.  and  is' without  remedy  save  in  a  court  of 
equity." 

Pl&lnticrg  prayer  for  judgment  Is  that  the 
defendant  sheriff  be  enjoined  from  further 
proceeding  with  said  distraint  of  plalntifTa 
property,  and  be  required  to  release  the  same 
until  the  final  determlnaticm  of  this  action, 
that  the  court  ascertain  and  determine  the 
}nst  amount  of  taxes  due,  and  that  plaintiff 
be  permitted  to  pay  the  same,  and  that  there- 
upon the  remainder  of  taxes  in  excess  of  the 
amount  justly  due  be  declared  null  and  void 
and  canceled  of  record,  and  that  the  defend- 
ants be  forever  enjoined  from  attempting  to 
enforce  the  same.  The  defendants  answered, 
alleging  that  the  cash  value  of  said  plaintiff's 
property  was  not  less  than  $175,000,  and  set 
forth  in  detail  the  facts  showing  that  the 
property  bad  been  properly  assessed  on  an 


equitable  and  just  basis,  and  also  alleged 
that  the  plaintiff's  complaint  did  not  set  forth 
facts  entitling  the  plaintiff  to  equitable  relief. 
At  the  commencement  of  the  action  the  dis- 
trict court  issued  a  temporary  Injunctlonal 
order  whereby  the  defendant  Barnes  was  re- 
strained "from  selling  or  attempting  to  sell 
the  property  of  the  plaintiff  which  he  had 
distrained  and  seized  under  and  by  virtue  of 
the  claim  for  the  alleged  delinquent  taxes 
due  thereon  for  the  years  1909  and  1910." 
This  injunctlonal  order  remained  in  force 
during  the  pendency  of  the  action.  The  cause 
was  tried  on  its  merits,  and  final  judgment 
rendered  in  favor  of  the  defendant  for  a  dis- 
missal of  the  action.  Plaintiff  has  appealed 
from  the  judgment,  and  demanded  a  trial  de 
novo  In  this  court 

It  will  be  noticed  that  the  only  objection 
made  to  the  tax  in  the  original  complaint  is 
that  the  city  board  of  equalization  fraudu- 
lently and  arbitrarily  placed  an  excessive 
and  grossly  disproportionate  valuation  on 
plaintiff's  property.  But  after  the  cause  had 
been  noticed  for  trial,  and  prior  to  the  trial, 
an  amended  complaint  was  served  alleging 
as  additional  grounds  that  the  taxes  imposed 
on  said  property  for  state  purposes  for  tbe 
year  1909  (consisting  of  certain  items  set 
forth  in  the  complaint)  aggregated  in  all  6 
mills  per  dollar  of  the  assessed  value,  or  1 
mill  in  excess  of  tbe  constitutional  limit,  and 
that  the  taxes  Imposed  on  said  property  for 
state  puri)oses  for  the  year  1910  were  com- 
puted at  the  rate  of  4.2  mills  per  dollar  of  tbe 
assessed  value,  or  an  excess  of  .2  mill  over 
the  constitutional  limit.  At  tbe  time  of  tbe 
trial  the  plaintiff  expressly  waived  the 
ground  on  which  the  action  was  originally 
comm«)ced,  to  wit,  that  the  valuation  of 
plaintiff's  property  was  fixed  at  an  excessive 
rate;  and  for  the  purposes  of  this  action  it  is 
conceded  that  such  property  was  not  over- 
valued, but  that  the  same  was  assessed  and 
equalized  at  approximately  tbe  same  propor- 
tlonate  rate  as  the  property  of  other  taxpay- 
ers. The  sole  ground,  therefore,  on  which 
plaintiff  asics  for  equitable  relief  is  baaed 
upon  the  alleged  excetsslve  state  levies  for 
the  years  1909  and  1910. 

Plaintiff's  contention  regarding  these  taxes 
is  stated  in  its  brief  as  follows: 

"That  the  taxes  charged  against  plaintifC  were 
illegal  and  excessive  in  1909  to  the  extent  of 
$45.56  and  in  1910  to  the  extent  of  $7.20; 
that  the  amount  of  taxes  justly  due  was,  for 
1909  $2,191.53,  for  1910  $1,018.80." 

In  other  words,  plaintiff  admits  that  the 
correct  amount  of  taxes  which  it  was  justly 
beholden  to  pay  was  $4410.33.  The  only 
allegations  of  fraud  in  the  complaint  relate 
to  the  action  of  the  board  of  equalization  of 
the  city  of  Bismarck.  As  already  stated,  this 
part  of  tbe  complaint  was  eliminated  by  the 
plaintiff  at  the  trial  in  the  court  below.  It  is 
conceded  that  the  taxes  levied  for  county, 
city  and  school  purposes  are  regular  and 
valid,    ^e  partial  payment  of  taxes  alleged 
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In  the  complaint,  consisted  solely  of  certain 
water  rents  due  to  the  plaintiff  from  the  coun- 
ty of  Burleigh,  and  applied  by  the  county 
treasurer  upon  such  taxes  without  the  re- 
quest of  the  plaintiff.  Whether  the  county 
treasurer  had  authority  to  make  sucli  appli- 
cation or  whether  the  plaintiff  can  plead  the 
same  as  a  set-off  against  the  tax  Is  not  In- 
volved In  this  action,  nor  Is  there  any  evi- 
dence that  the  defendants  sought  to  collect 
from  the  plaintiff  any  part  of  the  tax  alleged 
to  have  been  so  paid. 

[1-{]  The  sole  question  therefore  presented 
to  this  court  Is  whether  or  not  an  illegal  ex- 
cess of  $52.76  in  the  state  levies  for  the  years 
1909  and  1910,  out  of  the  total  tax  of  $4,163.- 
09,  wlU  entitle  the  plaintiff  to  have  the  col* 
lection  of  the  tax  enjoined.  This  question 
was  considered  by  the  Supreme  Ck>urt  of  the 
United  States  In  the  case  of  Dows  v.  Chicago, 
78  U.  S.  108,  20  L.  Ed.  65,  and  In  an  opinion 
by  Justice  Field  it  was  said: 

"Assuming  the  tax  to  be  illegal  and  void,  we 
do  not  think  any  ground  is  presented  by  the 
bill  justifying  the  interposition  of  a  court  of 
^qui^  to  enjoin  its  collection.  The  Illegality 
of  the  tax  and  the  threatened  sale  of  the  shares 
for  Its  payment  constitute  of  themselves  alone 
no  ground  for  such  interposition.  There  must 
be  some  special  circumstances  attending  a 
threatened  Injury  of  this  kind,  distinguishing  It 
from  a  common  trespass,  and  bringing  the  case 
under  some  recognized  head  of  equity  jurisdic- 
tion before  the  preventive  remedy  of  injunction 
can  be  invoked.  It  is  upon  taxation  that  the 
several  states  chiefly  rely  to  obtain  the  means 
to  carry  on  their  respective  governments,  and 
it  Is  of  the  utmost  importance  to  all  of  them 
that  the  modes  adopted  to  enforce  the  taxes 
levied  should  be  interfered  with  as  little  as 
possible.  Any  delay  in  the  proceedings  of  the 
officers  upon  whom  the  duty  is  devolved  of  col- 
lecting the  taxes  may  derange  the  operations  of 
government,  and  thereby  cause  serious  detri- 
ment to  the  public.  No  court  of  equity  trill, 
therefore,  allow  its  injunction  to  issue  to  re- 
strain their  action,  except  where  it  may  be  nec- 
essary to  protect  the  rights  of  the  citizen  whose 
property  is  taxed,  and  he  has  no  adequate  rem- 
edy by  the  ordinary  processes  of  the  law.  It 
must  appear  that  the  enforcement  of  the  tax 
would  lead  to  a  multiplicity  of  suits,  or  pro- 
duce irreparable  injury,  or,  where  the  property 
Is  real  estate,  throw  a  cloud  upon  the  title  of 
the  complainant,  before  the  aid  of  a  court  of 
equity  can  be  invoked.  In  the  cases  where 
equity  has  interfered,  in  the  absence  of  these 
circumstances,  it  will  be  found,  upon  examina- 
tion, that  the  question  of  jurisdiction  was  not 
raised,  or  was  waived." 

The  same  rule  was  also  announced  by  the 
Supreme  Court  of  the  territory  of  Dakota  in 
its  decision  in  the  case  of  Frost  v.  Flick,  1 
Dak.  131,  46  N.  W.  608,  wherein  It  said: 

"It  has  been  well  said  that  courts  of  equity 
do  not  sit  to  reverse  or  correct  errors  and  mis- 
takes of  law,  and  cannot  attempt  to  prevent, 
any  more  than  it  will  redress,  all  wrongs.  It 
is  no  answer  to  say:  Liet  those  whose  duty  it 
is  to  administer  the  revenue  law  do  it  with 
greater  care,  and  do  everything  which  the  law 
reqnires,  just  as  It  requires,  and  at  the  time 
specified,  and  be  careful  that  they  do  no  more 
than  is  required.  We  must  take  things  as  they 
are,  and  look  at  practical  results.  Chicago, 
etc..  V.  Frnry,  22  111.  34.  The  doctrine  seems 
well  settled  that  equity  will  not  interfere  by 
inJunctioA  to  restrain  ths  enforcement  of  tax 


proceedings  on  the  ground  of  irregularities  or 
errors  in  the  assessment  of  the  tax,  or  in  the 
execution  of  the  power  conferred  upon  taxing 
officers;  the  remedy  at  law  being  deemed  suffi- 
cient in  such  cases.  High  on  Inj.  355 ;  MacAlot 
V.  Davenport,  17  Iowa,  379;  Warden  v.  Su- 
pervisors, etc.,  14  Wis.  618. 

"The  cases  in  which  courts  of  equity  hav* 
exercised  jurisdiction  in  matters  of  this  char, 
acter  will  be  found  to  be  confined  almost  ex- 
clusively to  those  wherein  the  tax  itself  is  il- 
legal or  unauthorized,  not  a  legal  tax  assessed 
in  an  irregular  manner  (McClure  v.  Owens,  21 
Iowa,  133),  or  where  the  property  assessed  ia 
not  subject  to  the  tax  (I.  C.  R.  R.  Co.  v.  Coun- 
ty of  McLean,  17  111.  291^,  or  where  fraud  has 
been  practiced  by  the  taxing  officers  (Cleghom 
V.  PosUewaithe,  43  lU.  428).  •  •  •  It  U 
laid  down  as  a  broad  principle  that  in  no  case 
will  the  collection  of  a  tax  be  enjoined  where 
it  is  not  shown  that  the  injury  resulting  from 
its  enforcement  would  be  irreparable,  and  this 
fact  must  appear  in  the  bill  by  issuable  aver- 
ments. High  on  Inj.  3G2 :  Ritter  v.  Patch,  12 
CaL  298.  If  the  tax  is  in  itself  a  legal  one, 
and  the  property  on  which  it  is  levied  subject 
to  taxation,  then  it  cannot  be  said  that  any 
such  injury  could  result  from  its  collection.  It 
might  financially  embarrass  the  taxpayer,  it 
might  cast  a  cloud  on  his  title,  it  might  abso- 
lutely bankrupt  him,  but  would  these  be  any 
reasons  for  the  interference  of  a  court  of 
equity?  Assuredly  not,  or  the  powers  and 
process  of  such  court  would  find  ample  em- 
ployment. •  •  •  It  is  a  matter  of  indiffer- 
ence to  the  public  interests  who  pays  the  tax 
or  out  of  what  kind  of  property  it  is  made. 
But  it  is  of  the  highest  importance  that  it  be 
paid,  and  that  speedily,  and  with  as  little  cost 
and  expense  to  the  public  treasury  as  possible. 
A  party  occupies  no  very  equitable  ground,  to 
say  the  least,  who  admits  that  land  which  he 
owns  is  chargeable  with  a  tax,  that  such  tax 
is  just  and  legal,  but  that  he  will  make  the 
error  or  neglect  of  an  officer  his  excuse  for 
delaying  or  defeating  its  payment.  The  last 
article  of  personal  property  subject  to  taxa- 
tion belonging  to  the  poor  man  may  be  seized 
and  s<dd  for  the  satisfaction  of  the  tax,  and 
courts  of  equity  in  most  cases  could  afford  no 
relief;  while  the  rich  man,  with  his  broad 
acres,  and  money  to  fee  attorneys,  if  permitted 
to  take  advantage  of  such  quibbles  and  techni- 
calities, mipht  indefinitely  postpone  the  dis- 
charge of  his  obligation,  thereby  throwing  ad- 
ditional  burdens  on  willing  taxpayers,  and  em- 
barrassing the  public  treasury. 

The  doctrine  announced  by  the  Supreme 
Court  of  the  United  States  and  the  territorial 
Supreme  Court  was  fully  approved  by  this 
court  In  the  case  of  Farrington  v.  Investment 
Co.,  1 N.  Dak.  118,  46  N.  W.  191.  In  that  case 
this  court  said: 

"The  general  rule  pertaining  to  the  inter- 
ference of  equity  with  tax  proceedings  is  stated 
by  High,  Inj.  485,  486,  as  follows:  'It  may 
be  laid  down  as  a  general  rule  that  equity  wiU 
not  interfere  by  injunction  with  the  collection 
of  a  tax  which  is  alleged  to  be  illegal  or  void 
merely  because  of  its  illegality,  hardship,  or 
irregularity,  but  there  must  be  some  special  cir- 
cumstances attending  the  threatened  injury  to 
distinguish  it  from  a  mere  trespass,  and  thus  to 
bring  the  case  within  some  recognised  head  of 
equity  jurisprudence;  otherwise  the  person  ag- 
grieved will  be  left  to  bis  remedy  at  law. 
•    •    • ' 

"Courts  of  equity  should.  In  general,  extend 
the  strong  arm  of  their  preventive  power  to  re- 
strain the  collection  of  a  tax  or  annul  tax  pro- 
ceedings only  where  the  property  sought  to  be 
taxed  IS  exempt  from  taxation  or  the  tax  itself 
is  not  warranted  by  law,  or  the  persons  assum- 
ing to  assess  and  levy  the  same  are  without 
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authority  so  to  do,  or  where  the  proper  tanng 
officials  have  acted  fraudulently,  and,  in  addition, 
plaintiff  must  bring  himself  within  some  recog- 
nized rule  of  equity  jurisprudence.    •    •    • " 

The  rule  laid  down  In  the  case  of  Farrlng- 
ton  T.  Investment  Co.  was  quoted  with  ap- 
proval by  this  conrt  In  a  number  of  subse- 
quent decisions,  and,  among  others  in  the 
case  of  Douglass  v.  City  of  Fargo,  13  N.  D. 
467,  101  N.  W.  019,  where  the  following  gen- 
eral principle  was  announced: 

"Courts  of  equity  should,  in  general,  inter- 
fere to  restrain  the  collection  of  a  tax  or  annul 
tax  proceedings  only  where  it  appears  either 
that  the  property  sought  to  be  taxed  is  not 
subject  to  taxation,  or  the  tax  itself  is  not 
wholly  authorized  by  law,  or  the  taxes  are  as- 
sessed or  levied  by  unauthorized  persons,  or  the 
taxing  officers  have  acted  fraudulently,  or  the 
taxes  have  been  unjustly  levied,  or  the  assess- 
ment made  unjustly  or  without  uniformity ; 
and  the  plaintiff  must,  in  addition,  bring  himself 
within  some  recognized  head  of  equity  juris- 
prudence, and  must  also  tender  or  pay  the  taxes 
justly  chargeable  upon  his  property,  before  an 
injunction  sliould  issue  to  restrain  the  collection 
of  the  taxes,  unless  statutory  provisions  make 
anch  tender  unnecessary." 

The  two  cases  last  dted  involved  real  es- 
tate taxes,  and  hence  the  principles  therein 
announced  have  even  greater  force  when  ap- 
plied to  personal  taxes.  ScbafCner  t.  Xoung, 
10  N.  D.  245,  253,  86  N.  W.  733. 

It  is  conceded  even  by  plaintiff's  coonsel 
that,  as  a  general  rule,  "equity  will  not  en- 
Join  the  distraint  of  personal  property  tor  a 
tax."  But  it  is  contended  that  this  case  fur- 
nishes an  exception  to  the  rule,  for  the  reason 
tliat  the  property  involved,  although  person- 
al, "for  all  practical  purposes  is  in  every  es- 
sential particular  like  real  estate,"  and  also 
"that  the  property,  although  personal,  is  of 
80ch  character  that  the  seizure  and  sale 
thereof  will  cause  irreparable  injury  not 
ascertainable  in  money." 

The  rule  Is  stated  in  Cooley  on  Taxation 
(Sd  Ed.)  p.  1415,  as  follows: 

"When  a  tax  as  assessed  is  only  a  personal 
charge  against  the  party  taxed,  or  against  his 
personal  property,  it  is  difficult  in  most  cases 
to  suggest  any  ground  of  equitable  jurisdiction. 
Presumptively  the  remedy  at  law  u  adequate. 
If  the  tax  is  illegal,  and  the  party  makes  pay- 
ment, he  is  entitled  to  recover  back  the  amount. 
The  case  does  not  differ  in  this  regard  from  any 
other  case  in  which  a  party  is  compelled  to  pay 
an  illegal  demand ;  the  illegality  alone  affords 
no  ground  for  equitable  interference,  >  and  the 
proceedings  to  enforce  the  tax  by  distress  and 
sate  can  give  none,  as  these  only  constitute  an 
ordinary  trespass.  To  this  point  the  decisions 
are  numerous.  The  exceptions  to  this  rule,  if 
any,  must  be  of  cases  which  are  to  be  classed 
under  the  head  of  irreparable  injury,  as  when 
the  enforcement  of  a  tax  might  destroy  a  valu- 
able franchise,  or  might  embarrass  an  assignee 
or  receiver  in  the  execution  of  his  trust,  or  when 
property  is  levied  upon  which  possesses  a  pe- 
culiar value  to  the  owner  beyond  any  possible 
nutrket  value  it  can  have,  and  other  like  cases, 
where  the  recovery  of  damages  would  be  inade- 
quate redress.  A  case  would  be  exceptional  also 
if,  nnder  the  law,  no  remedy  could  be  had  to 
recover  back  moneys  paid." 

In  High  on  Injunctions  (4th  Ed.)  i  SOS.  it 
is  said: 


"As  regards  the  question  of  equitable  relief 
against  a  tax  whidi  is  levied  upon  or  sought  to 
be  collected  out  of  personal  property,  the  better 
considered  doctrine,  and  that  supported  by  the 
clear  weight  of  authority,  is  that  equity  will  not 
interfere  by  injunction  to  restrain  a  levy  upon 
or  sale  of  personal  property  in  satisfaction  of  a 
tax  which  is  alleged  to  be  illegal.  Even  in  those 
states  which  have  inclined  to  depart  from  the 
general  doctrine  denying  relief  in  equity  against 
an  illegal  tax,  the  courts,  while  contending  for 
the  jurisdiction  in  cases  affeqting  the,  title  to 
real  estate,  nevertheless  refuse  to  interfere 
where  only  personal  property  is  involved,  and 
leave  the  parties  aggrieved  to  their  remedy  at 
law." 

See,  also,  Pomeroy's  Equitable  Remedies, 
$  359. 

[6]  In  the  case  of  Railway  Co.  t.  Dickey 
County,  11  N,  D.  107,  90  N.  W.  260,  being 
an  action  to  set  aside  and  perpetually  enjoin 
the  collection  of  certain  taxes  levied  against 
the  property  of  the  Soo  Railway  Company, 
this  court  said: 

"The  defendant  contends  that  the  plaintiff 
has  not  brought  itself  within  any  of  the  recog- 
nized principles  of  equity  jurisprudence  justify- 
ing it  in  passing  by  remedies  at  law  and  resort- 
ing to  injunctional  proceedings.  A  statement  of 
the  allegations  of  the  complaint  will  show  the 
basis  of  plaintiff's  contention.  The  complaint 
alleges.  •  •  •  That  this  plaintiff  is  engaged 
in  Uie  business,  of  operating  a  railway  through 
said  county,  and  connecting  the  places  and 
people  therein  with  eastern  and  western  points, 
and  is  a  common,  carrier  of  freight,  express,  and 
passengers  into  and  out  of  said  county,  and  all 
the  property  of  plaintiff  in  said  county  is  used 
in  and  about  said  business,  and  is  necessary  for 
the  proper  conduct  thereof;  that,  if  said  prop- 
erty, or  any  thereof,  is  seized  by  said  officers, 
such  seizure  and  distraint  would  seriously 
hamper  and  cripple  the  said  business,  and  would 
inflict  great  and  irreparable  injury  and  would 
occasion  a  great  multiplicity  of  suits,  and  occa- 
sion great  and  irreparable  damage  and  anno^'- 
ance  to  this  plaintiff  and  the  people  of  said 
county ;  that  plaintiff  has  no  adequate  remedy 
in  law  in  said  matter,  and  has  no  remedies  at 
law  for  the  injuries  which  would  follow  such 
seizure  and  distraint  of  its  property  as  afore- 
said.' These  allegations  are  statements  of  con- 
dusions,  and  not  of  facts.  It  is  not  apparent 
therefrom,  nor  from  the  evidence,  that  irre^- 
rable  injury  or  damage  would  follow  the  denial 
of  the  prayer  for  a  permanent  injunction.  It 
is  not  shown  how  a  multiplicity  of  suits  would 
follow  such  refnsal  of  equitable  relief.  •  •  • 
In  an  early  case  in  this  state  the  following 
rule  was  laid  down  by  the  Supreme  Court, 
and  has  not  been  departed  from:  'Courts 
of  equity  should,  in  general,  extend  the  strcmg 
arm  of  their  preventive  power  to  restrain  the 
collection  of  a  tax  or  annul  tax  proceedings  only 
where  the  property  sought  to  be  taxed  is  exempt 
from  taxation,  or  the  tax  itself  is  not  warranted 
by  law,  or  the  persons  assuming  to  assess  and 
levy  the  same  are  without  authority  to  do  so,  or 
where  the  proper  taxing  officials  have  acted 
fraudulently ;  and,  in  addition,  plaintiff  must 
bring  himself  within  some  recognized  rule  of 
equity  jurisprudence.'  Farrington  v.  Invest- 
ment Co.,  1  N.  D.  118,  45  N.  W.  191.  The 
case  cited  related  to  taxes  upon  real  estate,  but 
the  principles  there  announced  apply  with  more 
force  to  collection  of  personal  property  taxes 
than  to  enforcement  of  real  estate  taxes.    •    •    • 

"The  tax  being  a  personal  property  tax,  the 
complaint  shows  no  facts  which  bring  the  ac- 
tion within  any  of  the  exceptions  to  the  general 
rule  that  an  injunction  will  not  life  to  prevent 
the  collection  of  a  personal  property  tax.  The 
property  taxed  is  not  exempt.    A  constitutional 
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law  anthorixed  its  tazatioii,  and  crave  the  offi- 
cers authority  to  tax  it  No  facts  are  pleaded 
or  showo  that  can  reasonably  be  said  to  show 
that  there  exists  no  remedy  at  law,  or  that  ir- 
reparable damage  will  follow  if  the  injunction 
be  not  granted.  That  an  injunction  will  not 
be  granted  to  restrain  the  collection  of  a  per- 
sonal property  tax  except  in  certain  cases,  has 
recently  been  held  by  this  court,  and  the  great 
weight)  of  authority  favors  such  holding.  Schaff- 
ner  v.  Young,  10  N.  D.  245,  86  N.  W.  733.  The 
facts  of  the  case  at  bar  do  not  brine  it  within 
any  of  the  exceptions  to  that  rnle.  Neither  the 
complaint  nor  the  evidence'  shows  any  facts 
warranting  a  court  of  equity  interfering  with 
the  collection  of  taxes  on  personal  property. 
The  plaintiff  had  an  adequate  remedy  at  law,  and 
should  have  resorted  to  it,  and  could  thereby 
have  prevented  a  multiplicity  of  suits  and  any 
seizure  of  its  property.  St,  Anthony  Elev.  Co. 
V.  Bottineau  Co.,  9  N.  D.  346,  83  N.  W,  212, 
50  L.  R.  A.  262.'* 

See,  also.  Union  Pac.  R.  Co.  v.  Board  of 
Conunlssioners,  217  Fed.  540, O.  G.  A. . 

In  the  case  of  Railway  Co.  v.  Dickey  Coun- 
ty the  tax  involved  was  a  county  tax.  In 
the  instant  case  an  attack  is  made  npon  a 
state  tax,  and  hence  a  court  of  equity  la  even 
more  reluctant  to  Interfere  than  if  It  in- 
volved a  tax  levied  by  a  municipality.  Deck- 
er et  al.  V.  McGowan,  59  Ga.  805,  and  author- 
ities dted.  See,  also.  High  on  Injunctions 
(4th  Ed.)  f  636.  Practically  every  case  dted 
by  appellant  Involved  taxes  levied  by  munici- 
palities upon  property  wholly  exempt  from 
such  taxation;  the  entire  tax  Involved  was 
void  at  its  inception;  and  an  enforcement 
thereof  threatened  the  franchise,  the  very  ex- 
istence of  the  corporation  itself,  with  de- 
struction. It  seems  obvious  that  these  cases 
cannot  be  considered  authority  under  the 
facts  in  this  case. 

Appellant's  counsel  cite  the  case  of  First 
National  Bank  of  Casselton  v.  Lewis,  18  N.  D. 
890,  121  N.  W.  8S6,  as  an  example  of  a  case 
in  this  court  where  the  Illegal  part  of  a  per- 
sonal property  tax  was  enjoined.  An  ex- 
amination of  the  record  in  that  case  shows 
that  an  injunction  was  not  asked  therein. 
That  was  an  equitable  action  to  cancel  a  cer- 
tain resolution  or  order  of  the  board  of  coun- 
ty commissioners  of  Cass  county.  No  ques- 
tion was  presented  as  to  the  propriety  of  the 
remedy;  but  the  real  question  in  Issue  there- 
in, viz.,  the  anthOTity  of  the  county  board  of 
equalization  to  raise  the  individual  assess- 
ment of  personal  property,  after  the  same 
had  been  equalized  by  the  city  board  of  re- 
view, WHS  submitted  and  decided  on  Ita  mer- 
its. The  mere  fact  that  this  court  in  that 
case  assumed  jurisdiction,  and  decided  the 
question  thus  presented,  does  not  make  that 
decision  authority  In  support  of  other  legal 
propositions  Incidentally  Involved,  but  with- 
drawn from  the  court's  consideration  by  the 
parties  thereto.  Dows  v.  Chicago,  supra. 
That  decision,  therefore,  is  authority  only 
upon  the  questions  therein  decided,  and  does 
not  overrule  the  dedslon  of  this  court  in 
the  matter  of  First  National  Bank  of  HiUs- 
boro,  25  N.  D.  635,  146  N.  W.  1064,  holding 
that  the  proper  method  of  reviewing  a  deci- 


sion of  the  board  of  county  commissioners 
made  while  equalizing  and  correcting  assess- 
ments then  pending  before  them  and  Judicial 
In  its  character  is  by  appeal  from  such  deci- 
sion to  the  district  court;  neither  is  such 
decision  authority  in  support  of  the  conten- 
tion that  mere  illegality  of  a  tax  is  sufficient 
ground  to  warrant  equitable  interference. 
Neither  of  those  questions  were  argued,  con- 
sidered, or  decided  in  that  ca8& 

We  are  unable  to  see  where  the  plalntUT 
herein  is  in  a  different  position  from  that  of 
any  other  taxpayer  In  the  state.  If  a  r»rt-»in 
portion  of  the  state  levy  was  excessive  and 
Illegal,  then  the  same  proportion  of  the  taxes 
of  every  taxpayer  in  the  state  was  excessive 
and  illegal.  If  plaintiff  is  entitled  to  injunc- 
tive relief,  so  is  every  taxpayer  In  this  state. 
If  the  complaint  In  the  case  of  Railway  Co. 
v.  Dickey  County,  supra,  falls  to  set  forth  al- 
legations justifying  equitable  interference.  It 
is  difficult  to  see  how  it  can  be  seriously  om- 
tended  that  the  facts  in  the  case  at  bar  pre- 
sent such  cause.  Surely  the  Interference 
with  the  business  of  tills  plaintiff  could  cause 
no  greater  injury  or  hardship  than  the  al- 
leged threatened  interference  with  the  busi- 
ness of  the  railway  company.  In  this  case 
it  Is  not  averred  or  shown  that  the  Interven- 
tion of  a  court  of  equity  Is  necessary  to  pre- 
vent a  multiplicity  of  suits.  On  the  con- 
trary, the  probability,  or  even  possibility,  of 
a  multiplicity  of  suits.  Is  negatived  by  the 
facts  la  the  case.  Nor  are  any  facts  averred 
showing  that  the  remedies  provided  by  law 
are  not  entirely  adequate;  and  there  is  cer- 
tainly nothing  to  show  that  the  enforcement 
of  the  tax  will  result  in  any  irreparable  in- 
jury to  the  plaintiff.  The  only  possible  in- 
Jury  suggested  is  that  plaintiff  might  be  com- 
pelled to  pay  a  tax  amounting  to  $4,163.09, 
of  which  sum  two  items  aggregating  $51.76 
are  illegal  and  invalid,  and  which,  if  paid  by 
the  plaintiff  under  compulsion  and  under  pro- 
test, could  be  recovered  back  by  it  Can  it 
be  seriously  contended  that  this  presents  a 
cause  justifying  equitable  interference?  We 
are  satisfied  It  does  not  In  considering  a 
BlmUar  question  the  Supreme  Court  of  Michi- 
gan, in  the  case  of  Toungblood  t.  Sexton,  32 
Midi.  406,  20  Am.  Rep.  654,  speaking  throu^i 
Judge  Cooley,  said: 

"The  grounds  stiggested,  but  not  argued,  as 
giving  equitable  jurisdiction  in  tHe  case,  are: 
First,  that  thereby  a  multiplicity  ol  suits  may  be 
avoided;  second,  that  otherwise  the  proceedings 
may  ripen  into  a  doud  upon  the  titie  to  complain- 
ants' land;  and,  third,  tliat  irreparable  injury  is 
threatened  to  complainants  in  their  business. 
As  the  tax  is  only  personal,  and  aa  yet  aifects 
no  real  estate,  and  may  never  do  s^  the  second 
ground  calls  for  no  consideration.  The  force  of 
the  third  must  rest  in  the  fact  that  enforcing 
the  tax  may  in  some  cases  compel  the  suspen- 
sion of  business,  because  it  is  more  than  the  per- 
son taxed  can  afford  to  pa^.  But  if  this  con- 
sideration is  suffident  to  justify  the  transfer 
of  a  controversy  from  a  court  of  law  to  a  court 
of  equity,  then  every  controversy  where  money 
is  demanded  may  be  made  the  subject  of  equi- 
table cognizance.    To  enforce  against  a  dealer 
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a  promissory  note  may  in  some  cases  as  effec- 
tually break  up  bis  business  as  to  collect  from 
him  a  tax  of  equal  amount.  This  is  not  what  is 
known  to  the  law  as  irreparable  injury.  The 
courts  have  never  recognized  the  consequences  of. 
the  mere  enforcement  of  a  money  demand  as 
falling  within  that  category." 

The  mere  tttCt  that  the  tax  of  the  plaintiff 
may  be  larger  than  that  of  a  majority  of  the 
taxpayers  in  the  state  does  not  give  it  any 
standing  in  a  court  of  equity.  As  was  said 
by  the  Supreme  Court  of  the  United  States 
In  "State  RaUroad  Tax  Cases,"  &2  U.  S.  575, 
23  U  Ed.  663,  674: 

"It  ia  a  profitable  thing  for  corporations  or 
individuals  whose  taxes  are  very  large  to  ob- 
tain a  preliminary  injunction  as  to  all  their 
taxes,  contest  the  case  through  several  years' 
litigation,  and,  when  in  the  end  it  is  found  that 
but  a  nnaU  part  of  the  tax  shonld  be  perma- 
nently enjoined,  submit  to  pay  the  balance. 
This  is  not  equity.  It  is  in  direct  violation  of 
the  first  principles  of  equity  jurisdiction." 

At  the  time  this  action  was  commenced 
the  defendant  Barnes,  as  sheriff  of  Burleigh 
county,  had  already  seized  certain  property 
belonging  to  the  plaintiff.  The  plaintiff 
therefore  had  an  adequate  remedy  at  law  by 
making  payment  of  such  taxes  under  protest, 
and  bringing  suit  to  recover  the  Illegal  ex- 
cess. St  Anthony  Elev.  Co.  v.  Bottineau  Co., 
9  N.  D.  346,  83  N.  W.  212,  60  L.  B.  A  262; 
Hallway  Co.  v.  Dickey  Co.,  UN.  D.  107,  90 
N.  W.  260 ;  Railway  Ca  v.  Rolf  son  et  al.,  23 
e.  D.  405, 122  N.  W.  343 ;  Schaffner  v.  Young, 
XO  N.  D.  245,  86  N.  W.  733.  See,  also,  au- 
tborlUes  cited  in  note  45  Am.  Dec.  164;  37 
Cyc.  1174 ;  Cooley,  Tax'n  (3d  Ed.)  pp.  1415, 
1487.  Plaintiff  also  in  the  first  place  had  the 
remedy  of  obtaining  a  review  and  by  appro- 
priate legal  proceedings  correcting  the  error 
committed  by  the  state  board  of  eaualiaa- 
tion.  Savings  Bank  t.  Minnehaha  County, 
29  S.  D.  146,  135  N.  W.  689,  Ann.  Cas.  1914D, 
910;  Elevator  Co.  v.  Butler,  24  S.  D.  429,  123 
N.  W.  866;  Spelling,  Extraordinary  Belief, 
f  1967;  Cooley,  Tax'n  (3d  Ed.)  p.  1407;  37 
Cya  1120.  See,  also,  State  ▼.  Hanna,  149  N. 
W.  673.  If  plaintiff  had  applied  to  the  courts 
In  proper  time  for  a  review  and  correction  of 
the  error  made  by  the  state  board  of  equal- 
ization, then  the  result  would  have  been  to 
obtain  equality  for  all  the  taxpayers  in  the 
state.  If  plaintiff's  prayer  In  this  case  is 
granted,  U  will  be  placed,  not  on  an  equal 
Imals  with  other  taxpayers  in  the  state,  but 
on  a  more  favorable  basis.  Plaintiff  could 
doubtless  also  have  paid  the  amount  of  the 
legal  tax,  and  made  application  to  the  county 
commlsslonets,  under  the  provisions  of  seo- 
tion  2165,  Compiled  Laws,  for  abatement  of 
the  Illegal  excess.  But  it  did  nothlog  except 
to  bring  this  action.  It  is  elementary  that  a 
court  of  equity  will  not  grant  injunctlTe  re- 
lief unless  it  is  shown  that  no  adequate  legal 
remedy  exists.  Savings  Bank.  v.  Minnehaha 
County,  29  S.  D.  146, 168, 135  N.  W.  689,  Ann. 
Cas.  1914D,  910 ;  Elevator  Co.  v.  Butler,  24 
S.  D.  429,  434,  123  N.  W.  866 ;    RaUway  Co. 


v.  Dickey  (bounty ,  supra ;  Schaffner  v.  Young, 
supra;  22  Oyc.  775.  Such  showing  has  not 
been  made  in  this  case.  On  the  contrary,  the 
legal  remedies  seem  entirely  adequate;  and 
no  reason  has  been  shown  to  exist  which 
would  justify  this  court  in  restraining  the 
collection  of  a  tax. 

It  follows  that  the  judgment  of  the  dis- 
trict court  is  right,  and  must  be  affirmed.  'It 
Is  so  ordered. 


STATE  BANK  OP  NEW  SALEM  v.  BIS- 
MARCK ELEVATOR  &  INV.  CO. 

(Supreme  Court  of  North  Dakota.     Jmia  7, 
1915.) 

(SyUalui  by  the  Court) 

1.  EVIDENCB  «=9l00  —  CntOUICOTAITTIAI.  Bvi- 
DBNCS— COMPBTKNCT. 

Circumstantial  evidence  is  equally  compe- 
tent in  civil  and  criminal  cases. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  f  123% ;    Dec.  Dig.  «S=»100.]  , 

2.  TBIAL   «=»139   —   QtJKSTION    FOB    COUBT  — 

Pboof. 

Whether  there  is  any  legal  evidence  in  the 
record,  upon  which  a  verdict  for  the  party  hold- 
ing the  burden  of  proof  can  be  based,  is  a  ques- 
tion of  law  to  be  determined  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  332,  383,  338-^1,  8G5 ;  Dec.  Dig.  «=» 
139.] 
8.  TBIAI,    «=»139— EviDBH0»-ST7BiaS8«Ur    TO 

JUBY. 

If  there  is  such  evidence  as  would  cause 
reasonable  men  to  draw  different  conclusions, 
the  case  should  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {g  332,  833,  338-341,  366;   Dec.  Dig.  «s» 
139.] 
4.  Tbiai.  «=>139  — Evidencb— SvBiosBioR  to 

JuBT— Rbfusai.  of  NoNBurr. 

But  a  mere  surmise  or  suspicion  will  not 
require  a  submismon  to  a  jury,  or  sustain  the 
refusal,  on  the  part  of  the  trial  court,  to  grant 
a  nonsuit  and  take  the  case  from  the  jury. 

[Ed.  Note.— For  other  cases,  see  XriaL  Cent 
Dig.  a  332,  333,  338-^1,  365;  Dec.  Dig.  «=> 
139.] 

Appeal  from  District  Court,  Mercer  Coun- 
ty; Crawford,  Special  Judge. 

Action  by  the  State  Bank  of  New  Salem 
against  the  Bismarck  Elevator  &  Investment 
Comr>any.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

H.  L.  Berry,  of  Stanton,  for  appellant 
Gea  I.  Relmestad  and  Thorsteln  Hyland, 
both  of  Stanton,  for  resx>ondent 

CHRISTIANSON,  J.  This  is  an  action  In 
conversion.  Plaintiff  sues  to  recover  the  val- 
ue of  certain  wheat  grown  during  the  year 
1912,  on  certain  lands  in  Mercer  county,  cov- 
ei'ed  by  a  crop  mortgage  executed  to  the 
plaintiff  by  one  Ankarberg  on  October  SO, 
1911.  The  complaint  Is  in  the  usual  form, 
and  alleges  that  Ankarberg  raised  a  large 
amount  of  grain  upon  the  land  described  in 
the  mortgage  during  1912,  and  that  the  d»- 


4s>For  other  cbsu  see  um*  topic  and  KGY-NUMBBR  in  all  Key-Mnmber«d  Digests  anS  Indexes 
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fendant,  cm  or  abont  October  9,  1912,  wrong- 
fully appropriated  and  converted  this  grain 
to  its  own  use.  The  answer  puts  in  Issue  all 
the  allegations  of  the  complaint. 

The  evidence  shows  that  the  plaintiff  had  a 
mortgage  on  the  crops  grown  during  the  year 
1912,  on  the  N.  W.  %  of  section  30,  town- 
ship 144,  range  84,  in  Mercer  county,  secur- 
ing an  indebtedness  of  $400,  of  which  only 
$132.01  had  been  paid.  In  September,  1912, 
776  buehebs  of  wheat  were  threshed  on 
this  land.  There  were  two  grain  markets 
which  could  be  reached  by  going  in  an 
easterly  direction  from  the  land,  namel}', 
DeapoUs  and  Ft  Clark.  The  defendant  own- 
ed and  operated  the  elevator  at  Deapolis  In 
the  fall  of  1912.  A  witness  for  the  plaintiff 
testified  that  In  September,  1912,  he  saw 
Ankarberg  load  one  or  two  loads  of  grain  on 
this  land,  and  haul  the  same  in  an  easterly 
direction  over  the  road  which  would  lead 
either  to  DeapoUs  or  Ft  Clark,  but  he  dis- 
claims any  knowledge  as  to  whether  the 
^rain  was  hauled  to  one  place  or  the  other. 

One  Thue,  who  operates  a  store  at  Deapo- 
lis, was  called  as  a  witness  for  the  plaintiff, 
and  testified  that  during  the  fall  of  1912,  he 
saw  Ankarberg  haul  some  grain  to  Deapolis. 
Where  such  grain  came  from  or  what  it  con- 
sisted of,  he  does  not  say,  and  of  this  fact  ap- 
IMirently  he  has  no '  knowledge.  Thue  also 
testified  that  he  cashed  certain  grain  checks 
given  to  Ankarberg  by  the  defendant  com- 
pany, aggregating  in  all  $234.50.  He  further 
states  that  he  cannot  say  what  Und  of  grain 
these  tickets  were  given  for.  There  is  no 
«vldence  to  show  whether  or  not  Ankarberg 
farmed  other  lands,  or  raised  other  grain 
that  year,  except  that  it  does  appear  that  he 
Jiad  some  flax  grown  on  some  other  land. 
There  Is,  however,  absolutely  no  evidence 
showing  that  Ankarberg  hauled  or  deUvered 
to  the  defendant  one  bushel  of  grain  grown 
on  the  premises  in  question.  The  only  evi- 
dence on  which  plaintiff  relies  to  establish 
the  fact  of  such  delivery  and  the  conversion 
of  the  wheat  by  the  defendant  is  the  testi- 
mony of  one  witness,  to  the  effect  that  he 
saw  Ankarberg  haul  one  or  two  loads  in  an 
easterly  direction  toward  Deap<rils  or  B^ 
Clark,  and  the  testimony  of  Thue  as  to  the 
cashing  of  certain  checks.  At  the  dose  of 
the  plaintiff's  case,  defendant  moved  for  a 
dismissal  of  the  action  on  the  grounds, 
among  others,  that  plaintiff  had  failed  to 
prove  the  allegations  of  its  complaint  or  es- 
tablish any  canse  of  action  against  the  de- 
fendant This  motion  was  also  renewed, 
at  the  close  of  all  the  testimony.  Both  mo- 
tions were  denied,  and  exceptions  saved  to 
such  rulings.  The  cause  was  submitted  to 
the  jury,  which  returned  a  verdict  In  fa- 
vor of  the  plaintiff  for  (210.  Judgment  was 
entered  pursuant  to  the  verdict,  and  the  ap- 
peal is  taken  from  the  Judgment 

[1]  While  numerous  errors  are  assigned, 
we  deem  It  necessary  to  consider  only  one, 
namely,  the  denial  of  the  motions  to  dismiss. 


It  is  conceded  that  there  Is  no  direct  evi- 
dence  In  this  case  of  the  conversion  by  the 
defendant  But  plaintiff's  counsel  asserts 
that  this  can  be  established  by  circumstan- 
tial evidence.  It  is  true,  as  asserted  by 
plaintiff's  counsel,  that  circumstantial  evi- 
dence is  equally  competent  in  dvil  and  crim- 
inal cases,  and  that  the  facts  essential  to  es- 
tablish plaintiff's  case  need  not  necessarily 
be  proven  by  direct  testimony,  but  may  be 
established  by  circumstantial  evidence. 

[2,  3]  This,  however,  does  not  mean  that 
the  Jury  might  resort  to  conjecture  or  sur- 
mise, or  be  permitted  to  fancy  or  imagine 
situationa  and  circumstances  which  did  not 
appear  In  evidence.  It  only  means  that  the 
Jury  were  fo  consider  the  t&ctsi  and  drcnm- 
stances  proven,  and  make  sudi  Just  and  rea- 
sonable inferences  therefrom  as  the  guarded 
judgment  of  reasonable  men  would  ordinarily 
make  under  like  drcumstancea,  and  that  they 
might  find  any  fact  proven  which  they  believ- 
ed might  rightfully  and  reasonably  be  infer- 
red from  the  evidence  in  the  case.  But  such 
Inferences  should  be  the  logical  and  natural 
result  drawn  from  the  evidence  by  probable 
deduction.  The  plaintiff  had  the  burden  of 
showing  by  competent  evidence  that  the  de- 
fendant had  converted  the  wheat  on  which 
plaintiff  had  a  mortgage,  and  the  value  of 
the  wheat  so  converted.  The  evidence  In 
this  case  falls  to  prove  such  conversion.  At 
the  best  it  only  creates  a  suspicion  that 
such  conversion  took  place.  This  is  not  suf- 
ficient A  verdict  cannot  be  based  upon  mere 
conjecture  or  suspicion.  In  the  case  of  Scher- 
er  ▼.  Schlaberg  &  Griffin,  18  N.  D.  421.  122  N. 
W.  1000,  24  L.  &  A  (N.  S.)  520,  this  court 
said: 

"When  the  nature  of  the  evidence.  In  an  ac- 
tion for  damages,  is  Buch  that  no  verdict  for  the 
plaintiff  can  be  returned  except  based  upon 
mere  conjecture,  suroiise,  or  speculation,  it  is 
proper  for  the  trial  court  to  direct  a  verdict  for 
the  defendant" 

In  Jones'  Commentaries  on  Evidence,  % 
174,  vol.  1,  p.  906,  this  proposition  is  discus- 
sed in  the  following  language: 

"It  is  also  in  the  province  of  the  judge  to  de- 
termine whether  there  is  suffident  evidence  in 
the  case  to  warrant  its  submission  to  the  jury. 
If  there  is  such  evidence  as  would  cause  reasou- 
able  men  to  draw  diHerent  conclusions,  the  case 
should  be  submitted  to  the  jury.  But  a  mere 
scintilla  of  evidence,  or  mere  surmise  will  not 
sustain  a  recusal  on  the  part  of  the  judge  to 
take  the  case  from  tbe  jury  and  to  grant  a  non- 
suit The  recent  decisions  have  extended  the 
province  of  the  judge  in  such  cases  and  have 
completely  exploded  the  old  doctrine  by  which 
a  judge  was  compelled  to  submit  the  case  to  the 
jury  if  there  waa  a  scintilla  of  evidence  to  sup- 
port the  claim  of  the  plaintiff.  In  place  of  the 
old  rale  has  come  the  more  reasonable  one  that 
in  every  case  there  is  a  preliminary  queatioa  for 
the  judge  whether  there  is  evidence  upon  which 
the  jury  may  properly  proceed  to  find  the  ver- 
dict When  tbe  evidence  with  all  the  inferences 
that  the  jury  can  justifiably  draw  from  it  is  in- 
gnifficient  to  support  a  verdict  for  the  plaintiff,  it 
is  the  duty  of  the  court  to  take  the  case  from 
the  jury  and  to  direct  a  verdict  or  grant  a  non- 
suit as  the  facts  of  the  case  may  warrant.  It 
Is  proper  for  the  court  to  so  instruct  the  jury 
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irben  the  •▼idence  has  been  too  loose  and  incoo- 
^nsire  to  establish  the  facts  sought  to  be  proved 
'Without  ittdulging  in  mere  conjecture  or  specula- 
tion." 

[4]  We  are  satisfied  that  the  evidence  was 
InBuflicient  to  establish  the  plaintiff's  cause 
of  action.  Hence  It  was  error  to  deny  the 
motions  to  dismiss.  The  error  in  denying  the 
motion  to  dismiss  at  the  close  of  plaintiff's 
case  was  of  course  cured  by  defendant's  sub- 
sequent Introduction  of  testimony.  Bow- 
man V.  Epplnger,  1  N.  D.  21,  44  N.  W.  1000. 
But  the  error  assigned  in  denying  the  mo- 
tion to  dismiss  at  the  close  of  all  the  testi- 
mony is  well  taken. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 


HOLLANDSWORTH-HART   LtTMBER   CO. 
V.  BISMARCK  ELEVATOR  &  INV.  CO. 

(Supxeme  Court  of  North   Dakota.     Jane   7, 
1915.) 

(SyUahut  hv  the  Court.) 

▲onoiT  nr  OoKVHiaioN. 

This  case  is  governed  by  the  decision  ren- 
dered In  State  Bank  of  New  Salem  v.  Bismarck 
Elevator  &  Investment  Co.,  153  N.  W.  459. 

Appeal  from  District  Court,  Mercer  Conn- 
t^;   Crawford,  Special  Judge. 

Action  by  the  Hollandsworth-Hart  Lumber 
Company,  a  corporation,  against  the  Bismarck 
Elevator  &  Investment  Company,  a  corpora- 
tion. From  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

H.  U  Berry,  of  Stanttno,  tot  appellant. 
morstein  Hyland  and  Oeo.  L  Reimestad, 
t>otb  of  Stanton,  for  respondent 


CHRISTIANSON,  J.  This  appeal  was  ar- 
gued and  submitted  at  the  same  time  as  State 
Bank  of  New  Salem  v.  Bismarck  Elevator  & 
Investment  Company,  Just  decided,  153  N.  W. 
459.  This  is  also  an  action  in  conversion. 
The  plaintiff  herein  claims  a  lien,  by  virtue 
of  a  chattel  mortgage,  on  the  same  wheat  in- 
Tolved  in  the  case  of  State  Bank  of  New 
Salem  v.  Bismarck  Elevator  &  Investment 
Company,  supra.  It  was  conceded  on  the 
argriunent  that  the  evidence  in  the  two  cases 
Is  substantially  the  same,  and  that  on  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict,  a  decision  in  one  case 
would  be  decisive  of  the  other.  In  this  case 
also  the  defendant  moved  for  dismissal  on 
mbetantially  the  same  grounds  and  with  the 
•ame  result  as  in  the  other  case.  The  rec- 
ord respecting  the  motions  to  dismiss  is 
the  same  In  both  cases.  Hence  this  case  is 
the  same  in  principle,  and  controlled  by  the 
decision  in  the  case  of  Bank  v.  Bismarck  Ele- 
vator &  Investment  Company,  and  on  the  au- 
thority of  that  case,  therefore,  the  Judgment 
herein  is  reversed,  and  the  case  remanded  for 
a  new  triaL 


MUNROB  et  aL  v.  DONOVAN  et  aL 

(Supreme  Court  of  North  Dakota.     April  23, 

1915.    On  petition  for  Rehearing, 

July  1.  1915.) 

(Syllabus  iy  the  Court.) 

1.  Taxaxiom  €=>T04,  80o— Liuitation  of  Ac- 
tions—Tax  Deed  —  Validity— NoTicB  of 
EhCFiRATioN  of  Redemption  Pebiod. 

Action  to  quiet  title  to  land.  Trial  de 
novo.  PlaintiSs,  heirs  at  law  of  deceased  fee 
title  holder,  bring  action  against  the  holder  of 
five  tax  deeds  whose  grantee  is  in  possession 
of  the  land.  Evidence  examined,  and  held,  that 
the  tax  deed  issued  for  the  1894  taxes  is  valid 
for  reasons  stated  in  the  opinion. 

It  is  urged  against  the  validity  of  said  tax 
deed  that  the  notice  of  the  expiration  of  time 
of  redemption  incorrectly  stated  the  amount 
necessan',  and  time  allowed  for,  such  redemp- 
tion. Held,  that  such  defects  do  not  go  to  the 
extent  of  entirely  vitiating  the  notice. 

[Ed,  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §{  1418-1423,  1593-1697;  Dec.  Dig. 
«s>701,  605.] 

2.  Taxation  «=»734— Tax  Saik— Cube  of  Ib- 
bkoulabitie& 

The  fact  that  no  record  of  an  itemized 
statement  of  the  estimated  expenditures  for 
said  year  is  a  minor  defect  not  jurisdictional, 
and  is  cured  by  section  72,  c  132,  Lavfs  ItMO^ 
the  law  in  effect  at  the  time  c^  such  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  M  1408,  1470-1473;  Dec.  Dig.  «=> 
734.] 

3.  Taxation  iS=9703— Tax  Sale— Notice  of 
Expiration  of  Redemption  Pebiod— Sebv- 
ICE— Sufficiency. 

The  notice  of  expiration  of  the  time  of  re- 
demption was  served  upon  the  person  in  whose 
name  the  land  was  assessed,  and  not  upon  the 
fee  owner  of  the  land.  Held,  that  this  is  in 
compiiance  with  sectioD  103,  c  132,  Laws  1880, 
the  law  under  which  such  service  was  made. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {J  1413-1417;  Dec  Dig.  <S=>703.J 

Appeal  from  District  Court  Cavalier  Coun- 
ty; Cooley,  Judge. 

Action  by  Qeorge  H.  Mnnroe  and  others 
against  Edward  I.  Donovan  and  another. 
From  Judgment  for  defendants,  plaintiffs  ap^ 
peat    Affirmed. 

Engerud,  Holt  &  Frame,  of  Fargo,  and  W. 
A.  Mclntyre,  of  Langdon,  for  appellants. 
Scott  Rex,  of  Grand  I'orks,  and  George  M. 
Price,  of  Langdon,  for  respondents. 

BURKE,  J.  This  case  was  tried  to  the 
court  below  upon  stipulated  facts.  Plain- 
tiff appeals,  demanding  trial  de  novo.  One 
Alexander  Munroe  was  the  patentee  from 
the  government  for  the  S.  E.  ^,  section  17, 
township  161,  range  58.  He  died  in  October, 
1889,  without  having  transferred  or  conveyed 
said  premises  in  any  manner.  At  the  time  of 
his  death  his  sole  heirs  at  law  consisted  of 
three  brothers,  George,  William,  and  Gilbert, 
and  two  sisters,  Annie  and  Jessie,  and  the 
unlmown  heirs  of  a  brother  and  sister  who 
had  previously  died.  At  the  time  of  the 
death  of  the  said  Alexander  Munroe,  he  had 
moved  away  from  said  premises  and  resided 
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In  Brandon,  Manitoba.  The  taxes  npon  said 
premises  for  the  year  1888  were  not  paid,  and 
In  August,  1892,  went  to  tax  deed,  running  to 
the  Bank  of  Langdon.  Said  bank  thereafter 
deeded  the  land  to  the  defendant  Donovan 
for  the  expressed  consideration  of  $1,000; 
Donoran  In  this  transaction  acting  for  the 
defendant  Jordan,  to  whom  the  land  was 
sold  upon  crop  contract.  Both  defendants 
have  the  same  Interest,  however,  and  win  be 
treated  as  one  In  the  farther  discussion  of 
the  case.  Donovan  evidently  wished  to  re- 
inforce his  title  and  allowed  the  land  to  go 
to  tax  sale  for  the  years  1889, 1890,  1894,  and 
1895,  and  became  the  purchaser  at  the  sale 
each  year,  receiving  the  tax  deed  at  each  of 
said  sales.  He  thus  became  the  bolder  of 
title  under  five  different  tax  deeds,  the  first 
of  which  ran  to  the  Bank  of  Langdon  and 
the  last  four  to  himself.  The  defendant  Jor- 
don  went  Into  possession  of  the  premises  in 
the  fall  of  1894  and  has  been  in  such  posses- 
sion ever  since.  In  1900,  one  L.  S.  Champlne 
secured  a  quitclaim  deed  to  said  premises 
from  the  three  brothers  and  two  sisters  of 
the  said  Alexander  Munroe,  deceased,  pur- 
porting to  convey  the  premises  aforesaid, 
which  deed  was  recorded  In  February,  1900; 
the  consideration  being  the  sum  of  $100. 
The  grantors  having  been  out  of  possession 
of  the  land  for  many  years,  and  the  defend- 
ant Jordan  having  been  in  possession,  the 
said  deed  to  Champlne  was  champertous  and 
void  as  to  Jordan.  Galbraith  v.  Payne,  12  N. 
D.  164,  96  N.  W.  258.  Champlne  therefore 
bad  action  brought  in  the  name  of  the  Mun- 
roes  for  his  use  and  benefit  The  equities 
of  the  case,  therefore,  will  be  counted  be- 
tween the  Muuroes  and  Donovan  and  Jordan. 

We  find  the  Munroes  abandoning  said  land 
and  paying  no  taxes  thereon  from  the  year 
1888  to  the  present  time,  during  which  time 
said  taxes  have  been  paid  and  improvements 
made  by  the  defendants.  After  a  period  of 
about  20  years,  during  which  time  the  land 
has  become  valuable,  plaintiffs  bring  an  ac- 
tion for  the  recovery  of  the  premises,  and 
seek  to  have  all  of  the  taxes  set  aside  as 
void,  and  in  addition  seek  to  recover  from 
these  defendants  the  sum  of  $2,000  for  the 
use  and  occupation  of  said  premises.  How- 
ever, there  was  filed  with  the  trial  Judge  on 
the  11th  of  April,  1913,  an  offer  In  writing 
of  the  "use  plaintiff  to  pay  into  court  such 
sums  as  the  court  may  find  and  determine 
that  said  use  plaintiff  should  in  equity  pay 
into  court  to  discharge  any  taxes  upon  the 
premises  described  in  the  complaint,  which 
may  have  been  paid  by  the  defendants,  as 
the  basis  of  relief  herein." 

The  defendants.  In  their  answer,  set  forth 
their  various  tax  deeds,  and  in  addition  al- 
lege that  the  action  was  not  commenced  with- 
in three  years  after  the  execution,  delivery, 
and  recording  of  the  tax  deeds,  and  defend- 
ant Jordan  in  addition  alleges  that  plaintiffs 
bad  not  been  In  possession  of  the  land  with- 


in a  period  of  20  years  before  the  commence- 
ment of  this  action,  and  that  therefore  said 
action  was  barred  under  section  7362,  C.  L. 
1913. 

In  view  of  the  ultimate  decision  in  the 
case,  we  will  not  take  time  to  discuss  the 
question  of  whether  plaintiffs  in  any  event 
could  recover  in  this  action.  The  defendants 
upon  their  part  have  asked  to  have  title 
quieted  in  them  under  one  or  more  of  the 
various  tax  deeds,  and  It  is  apparent  that,  if 
one  of  said  tax  deeds  is  valid,  defendant 
must  recover  and  plaintiff  be  defeated.  We 
will  confine  our  discussion  entirely  to  Ex- 
hibit 4,  the  tax  deed  issued  to  Donovan  for 
the  delinquent  taxes  for  the  year  1894.  In 
discussing  this  tax  deed,  we  turn  again  to 
the  stipulated  statement  of  facts.  It  Is  stip- 
ulated that  the  premises  in  question  have  at 
all  times  since  the  year  1884  been  subject  to 
taxation  in  Cavalier  county  and  situated  In 
the  organized  civil  township  of  Loam.  The 
lands  therefore  were  subject  to  taxation  In 
the  year  1894.  It  is  stipulated  that  the  de- 
fendant Donovan  became  the  purchaser  at 
sndi  sale  and  received  a  tax  deed  fair  on  its 
face.  Plaintiffs,  however.  Insist  that  the 
deed  was  void  for  the  reason  that  the  auditor 
had  no  JurlBdlction  to  issue  the  same,  be- 
cause the  notice  of  expiration  of  the  time 
for  redemption  was  not  properly  given.  We 
quote  from  his  brief: 

"Appellants  contend  that  this  notice  is  de* 
fective  for  the  following  reasons:  First,  that 
it  is  not  addressed  to  and  was  not  served  npon 
the  person  contemplated  by  the  statute;  sec- 
ond, the  amount  required  to  redeem  the  land 
from  the  sale  is  incorrectly  stated,  and  the  time 
when  the  redemption  period  shall  expire  is  erro- 
neously given.  •  •  •  It  is  our  contention 
that  the  requirement  that  a  proper  notice  of 
expiration  of  time  for  redemption  be  given  and 
served  is  a  juriBdictional  one.  •  •  *  Xhat, 
in  addition  to  an  assessment  and  sale  for  de- 
linquent taxes,  it  was  necessary  that  a  proper 
notice  of  expiration  of  time  for  redemptioa 
must  have  t>een  given ;  otherwise  the  right  to 
redeem  has  not  been  cut  oS  and  the  tax  deed 
conveyed  nothing.  •  •  •  The  tax  sale"  on 
this  tract  *  *  *  ia  also  void  for  the  reason 
that  there  is  no  record  of  any  itemized  state- 
ment of  estimated  expenditures  of  Cavalier 
county  for  the  ensuing  year  made  by  the  coun- 
ty commissioners  as  a  basis  for  the  tax  lerr 
made  in  1894." 

Respondent,  among  other  things,  relies  up- 
on the  various  three-year  statutes  of  limita- 
tions, and  cites  section  72,  c  132,  S.  L.  1890, 
later  re-enacted  as  section  78,  c.  126,  S.  Ii. 
1897,  being  now  Incorporated  in  section  2183, 
C.  L.  1913,  which  reads: 

"Such  certificates  shall  in  all  cases  be  prima 
facie  evidence  that  all  requirements  of  law 
with  respect  to  the  sale  have  been  duly  coot- 
plied  with,  and  that  the  grantee  named  therein 
is  entitled  to  a  deed  therefor  after  the  time  of 
redemption  has  expired ;  and  no  sale  shall  be 
set  aside  or  held  invalid,  nnless  the  party  ob- 
jecting to  the  same  shall  prove  either  that  the 
property  upon  which  the  tax  was  levied  was 
not  subject  to  taxation,  or  that  the  taxes  were 
paid  prior  to  sach  sale,  or  that  notice  of  snch 
sale  as  required  by  law  was  not  given ;  or  that 
the  piece  or  parcel  of  land  was  not  offered  at 
said   sale  to   the   bidder   who   would  pay    the 
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amoant  for  which  th«  piece  or  parcel  was  to 
be  sold,  in  which  caaes,  but  in  no  other,  the 
court  may  set  aside  the  sale  or  reduce  the 
amoant  of  taxes  upon  such  land,  rendering 
judgment    accordingly." 

Which  statute  has  been  construed  in  Begga 
V.  Paine,  16  N.  D.  436,  109  N.  W.  322 ;  State 
Finance  Company  v.  Beck,  15  N.  D.  374,  109 
N.  W.  357;  State  Finance  Company  v.  Matt- 
er, 15  N.  D.  386,  109  N.  W.  350,  U  Ann.  Cas. 
1112. 

These  sections  and  the  holdings  thereunder 
are  alleged  to  be  authority  in  this  case  for 
holding  that  plaintiffs  have  waived  by  their 
conduct  all  the  defects  mentioned  relative  to 
the  amount  stated  in  the  notice  and  the  time 
within  which  redemption  might  be  made. 

Respondent  further  insists  that  section 
79,  c.  126,  8.  Ij.  1897,  being  section  2194,  a  U 
191S,  is  an  effective  bar  to  plalntifTs  suit  in 
ItB  entirety.    Said  sectitMi  reads  as  follows: 

"Umitation  of  Action  to  Quiet  Title.  Any 
person  having  or  claiming  title  to  or  lien  or  in- 
cumbrance upon  any  land,  whether  in  his  pos- 
session or  the  possession  of  another,  or  vacant 
or  unoccupied,  may  commence  and  maintain 
an  action,  either  in  law  or  in  equity,  at  any 
time  before  or  after  the  iasoing  of  a  tax  certifi- 
cate, and  within  three  years  after  the  execu- 
tion and  delivery  of  a  deed,  or  in  case  of  deeds 
heretofore  issued,  then  within  three  years  after 
the  taking  effect  of  this  section,  against  any 
party,  person,  coant^,  state  or  corporation 
claiming  any  title  to  or  interest  in  such  lands, 
or  lien  upon  the  same  adversely  to  him  by  or 
through  such  tax  sale,  tax  certificate  or  tax 
deed  heretofore  or  hereafter  made,  to  test  the 
validity  of  the  tax  sale,  tax  certificate  or  tax 
deed,  or  to  quiet  the  title  to  said  lands  as 
against  such  claims  of  such  adverse  claimant, 
or  to  remove  the  cloud  from  the  tide  arising 
from  such  tax  sale,  tax  certificate  or  tax  deed, 
and  if  no  action  is  commenced  within  the  time 
aforesaid  such  tax  deed  shall  vest  in  the  gran- 
tee a  fee  simple  titie  to  the  lands  and  premises 
described  in  such  deed,  free  from  all  liens  and 
incumbrances  made  or  accrued  at  or  prior  to 
the  date  of  the  execution  and  delivery  of  such 
deed,  except  taxes,  and  such  grantee  may  at 
any  time  thereafter  maintain  an  action  against 
any  and  all  parties  for  the  pomesaion  of  such 
premises,  and  the  rights  of  action  herein  given 
shall  be  governed  by  the  same  rules  of  proce- 
dure as  rights  of  action  given  by  section  8044; 
provided,  that  nothing  in  this  section  shall  be 
construed  to  preveot  any  person  holding  a  tax 
deed  from  beginning  an  action  against  parties 
claiming  title  to  or  lien  upon  such  premises  at 
any  time  after  the  execution  of  the  deed,  to  ob- 
tain possession  of  such  premises,  or  to  quiet 
the  titie  to  such  lands  as  against  such  adverse 
claimants." 

The  tax  deed  in  question  was  issued  under 
tbe  provisions  of  section  103,  c  132,  S.  Ix 
1890,  which  reads: 

"Notice  When  Time  for  Redemption  Will  Ex- 
pire— Duties  of  Certificate  Holders  and  Audi- 
tors. Bvery  person  holding  a  tax  certificate 
sbalU  at  least  ninety  days  before  expiration  of 
the  time  for  the  redemption  of  the  lands  there- 
in described,  present  such  certificate  to  tbe 
county  auditor,  and  thereupon  tbe  auditor  shall 
I>fepare,  under  his  hand  and  official  seal,  a 
notice  to  the  persons  in  whose  name  such  lands 
are  assessed,  specifying  the  description  of  such 
lands,  the  amount  for  which  the  same  were 
sold,  the  amount  required  to  redeem  such  lands 
from  sale,  exclusive  of  the  cost  to  accrue  upon 
such  notice,  and  the  time  when  the  redemption 
period  will   expire,  which  notice  the  auditor 


shall  canse  to  be  published  once  in  each  week 
for  three  consecutive  weeks  in  some  newspaper 
printed  and  published  in  the  county  where  such 
lands  are  situated,  if  there  be  one ;  if  none,  then 
in  some  newspaper  printed  and  published  at 
the  capital  of  the  state.  The  fees  of  the  sheriS. 
for  serving  and  the  printer's  fees  for  publish- 
ing such  notice  shall  be  added  to  the  amount  re- 
quired to  redeem  such  land,  and  shall  be  paid 
by  the  party  offering  to  redeem  such  land  be- 
fore any  certificate  of  cedemption  shall  be  is- 
sued. In  case  of  failure  on  the  part  of  the 
holder  of  any  tax  certificate  to  present  the. 
same  to  the  auditor  at  the  time  hereinbefore 
provided,  the  same  may  be  so  presented  at  any 
time  thereafter;  and  thereupon  such  notice  shall 
be  issued  and  served  as  hereinbefore  provided, 
and  the  time  for  redemption  of  such  lands  shall 
expire  sixty  days  after  such  notice;  provided, 
that  tbe  county  shall  not  become  liable  for  any 
expenses  incurred  under  the  provisions  of  this 
section." 

However,  appellant  insists  that  said  short 
statute  of  limitations  found  in  section  2194, 
0.  L.  1913,  in  no  manner  cures  the  insof- 
flcient  notice  of  expiration  of  redemptlcm,  and 
refers  us  to  the  cases  above  enumerated  as 
holding  that  said  curative  statute  appUes 
only  to  defects  which  existed  before  the  sale; 
but  the  defects  in  the  notice  of  time  for  ex- 
piration of  the  period  of  redemption,  coming 
later  than  the  sale,  are  not  cured  thereby. 
It  is  pointed  out  that  the  Revised  Codes  of 
1895  which  went  into  effect  January  1,  1896, 
repealed  section  72,  a  132,  S.  I*  1890,  except- 
ing as  to  vested  rights,  citing  Blakemore  v. 
Cooper,  15  N.  D.  5,  106  N.  W.  566,  4  Ia  R.  A. 
(N.  &)  1074,  125  Am.  St  Rep.  674,  and  that) 
the  said  1895  Code  contained  no  provision  to 
cover  the  subject-matter  repealed  until  the 
enactment  oC  section  79,  c.  126,  S.  L.  1887. 
This  interim  of  two  years  appellant  insists 
precludes  defendants  from  invoking  the  stat- 
utes upon  this  particular  tract  as  it  would 
be  a  violation  of  the  owner's  contract  rights 
and  a  violation  of  tbe  fourteenth  amendment 
of  the  Constitution  of  the  United  States. 
Appellant  further  contends  that  respondent 
misconstrues  the  three  North  Dakota  caseB 
above  stated,  beginning  with  Beggs  v.  Paine, 
as  also  does  the  Hi.  R.  A.  note  writer,  at  the 
case  note  In  8  L.  R.  A.  (N.  S.)  157,  and  upon 
a  correct  reading  thereof  will  be  found  in 
harmony  with  Marx  v.  Hanthom,  148  U.  8. 
172,  13  Sup.  Ct  508,  37  U  Ed.  410;  Saranac 
V.  Roberts,  177  U.  S.  318,  20  Sup.  Ct.  642,  44 
L.  Bd.  788 ;  and  King  v.  Mullhis,  171  U.  S. 
404,  18  Sup.  Ct  925,  43  L.  Kd.  214.  We  will 
discuss  the  objections  Nos.  2,  3,  and  4,  before 
the  other,  which  we  consider  the  principal 
one: 

[1]  1.  Under  this  heading,  we  will  con- 
sider the  point  argued  that,  owing  to  inac- 
curarfes  in  the  amount  demanded  for  redemp- 
tion and  in  the  time  allowed  for  redemption, 
tbe  notice  of  redemption  served  is  so  defec- 
tive that  it  Is  a  nullity.  We  do  not  think 
there  is  any  merit  in  thiai  contention.  The 
amount  stated  as  necessary  for  redemption  is 
probably  twelve  cents  less  than  the  amount 
due.  This  difference  arose  because  the  au- 
ditor did  not  include  the  cost  of  printing  tbe 
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notice,  evidently  betteTtng  tbat  tbls  cost 
would  f<dIow  as  a  matter  of  course.  The 
time  stated  in  the  notice  as  a  limit  for  tlie  re- 
demption was  more,  not  less,  tban  the  legal 
period.  Thus,  both  of  the  alleged  defects 
favor  the  redemptioner.  These  defects  do  not 
go  to  the  extent  of  entirely  vitiating  the  no- 
tice. If  appellant's  attack  is  directed  towards 
the  notice  Itself,  It  is  probably  barred  by  the 
before-meatioaed  statute  of  limitations.  See 
Sbuttuck  T.  Smith,  6  N.  D.  56,  at  page  73,  69 
N.  W.  5;  Blakemore  y.  Cooper,  15  N.  D.  6, 
at  page  16,  106  N.  W.  566,  4  L.  R.  A.  (N.  S.) 
1074,  125  Am.  St  Rep.  574;  State  Finance 
Cto.  V.  Beck,  15  N.  D.  374,  at  page  383,  109  N. 
W.  857.  The  notice  therefore  was  sufladent 
to  start  running  the  statute  of  limitations 
against  attacks  upon  prior  proceedings. 

[2]  2.  We  take  up  next  the  fact  that  there 
was  no  record  of  any  itemized  statement  of 
estimated  ezx>enditure8  for  the  ensuing  year, 
levied  by  the  county  commissioners  prior  to 
this  tax.  This,  likewise,  is  a  minor  defect, 
not  Jurisdictional,  and  cured  by  the  provi- 
sions of  said  section  72,  c.  132,  S.  U  1890, 
which  were  in  force  at  the  date  of  the  tax 
sale,  on  December  3,  1895,  some  three  weeks 
before  the  repeal  of  said  section  by  the  en- 
actment of  the  1895  Code.  The  defense  Is 
also  barred  by  the  provisions  of  section  2174, 
a  L.  1913. 

[8]  8.  We  now  reach  the  last  and  moat  ser- 
ious objection  to  the  validity  at  said  tax  deed, 
namely,  that  the  notice  of  the  expiration  of 
the  time  for  redemption  was  not  served  as 
contemplated  by  law  uiwn  the  fee  owners  of 
the  land,  but  was  in  fact  served  upon  Dono- 
van himself,  in  whose  name  the  land  was  ap- 
parently assessed  as  holder  of  the  previous 
tax  deed.  Appellant  refers  as  to  State 
Finance  Company  v.  Mulberger,  16  N.  D.  214, 
112  N.  W.  986,  126  Am.  St  Rep.  650,  and 
Hodgson  V.  Finance  Company,  19  N.  D.  139, 
122  N.  W.  336,  as  authority  for  the  proposi- 
tion that  the  service  of  this  notice  upon  one 
who  is  the  holder  of  a  yoid  tax  deed  Is  not 
service  upon  the  owner  of  the  land.  We  do 
not  believe  those  cases  In  jpoint  In  the 
Mulberger  Case  the  conrt  says: 

"The  notice  of  expiration  of  the  redemption 
period  was  not  directed  to,  nor  served  upon,  the 
owner  of  the  land.  It  was  served  upon  H.  Mul- 
bereer,  who  claimed  to  own  the  land.  His  title, 
however,  was  based  on  a  void  tax  deed.  He 
wag  not  the  actual  owner."     (Italics  ours.) 

It  was  the  view  of  the  court  in  that  case 
that  the  statute  required  the  notice  to  be 
served  npon  the  owner  of  the  land.  Likewise 
in  the  Hodgson  Case  the  court  says: 

"There  was  no  iwroper  service  of  the  notice  of 
the  expiration  of  redemption.  Section  1289  of 
the  Revised  Codes  of  1809  requires  notice  to  be 
addressed  to  the  person  in  whose  name  the  land 
was  assessed,  and  it  requires  tbat  this  notice  be 
served  upon  the  otcner  of  the  land,  personally. 
•  •  •  The  only  service  made,  or  attempted 
to  be  made  by  registered  mail,  was  upon  John 
H.  Devenney.  The  auditor  in  serving,  or  at- 
tempting to  serve,  the  notice  on  John  H.  Deven- 
ney, by  registered  mail,  undoubtedly  proceeded 
on  the  theory  tliat  he  having  the  tax  deed  we« 


the  owner  of  the  land  and  the  only  person  enti- 
tled to  notice.  His  tax  deed  was  void  on  its 
face  and  notice  to  him  was  insufficient"  (Ital- 
ics ours.) 

The  statute  l>efore  ns  is  altogether  dUTer- 
ent  It  requires,  not  service  upon  the  owner 
of  the  land,  but  "notice  to  the  persons  In 
whose  name  such  lands  are  assessed."  In  the 
absence  of  proof  to  the  contrary,  it  mnst  be 
assumed  from  the  recitals  of  the  notice  and 
deed  tliat  the  land  was  assessed  in  the  name 
of  Donovan.  literal  oompllanoe  was  there- 
fore had  with  this  statute^  and  consequently 
the  service  was  sufficient  It  is  conceded,  we 
believe,  that  the  Legislature  might,  had  It 
desired,  have  omitted  any  provision  for  serv- 
ice of  notice  of  the  expiration  of  tlie  time  for 
redemption.  That  being  true.  It  certainly 
was  within  the  power  of  the  Legislature  to 
provide  tbat  such  notice  be  served  upon  the 
person  In  whose  name  said  lands  were  assess- 
ed, and  If  compliance  be  had  therewith  the 
deed  thereafter  issned  will  not  be  subject 
to  attack  upon  this  phase  of  the  question. 

It  is  unnecessary  to  review  evidence  rela- 
tive to  the  other  tax  deeds. 

The  Judgment  of  the  trial  court  Is  in  all 
tilings  affirmed. 

BURR,  District  Judge,  sitting  for  GOSS, 
J.,  not  participating. 

On  Petition  for  Rehearing; 

BURKE,  J.  Appellant  in  a  petition  for  re- 
hearing challenges  the  holding  in  paragrai^  1 
of  the  (pinion.  We  are  satisfied  with  the 
correctness  of  said  holding,  but  believe  we 
can  make  somewhat  plainer  the  meaning  of 
the  sama  We  do  not  hold  that  the  statute 
of  limitations  will  bar  an  attack  upon  the 
tax  deed  where  there  Is  a  total  absence  of  the 
notice  of  expiration,  of  redemption.  In  the 
present  case,  we  liave  held  that  there  was  a 
good  and  valid  notice  of  expiration  of  redemp- 
tion. To  be  sure,  there  were  two  minor  de- 
fects in  such  notice;  but  tliese  did  not  en- 
tirely vitiate  the  notice,  but  were  mere 
Irregularities,  and,  being  Irregularities,  are 
themselves  barred  by  the  statute  of  limita- 
tions. In  other  words,  the  notice  was  suf- 
ficient to  start  running  the  statute  of  limita- 
tions. 

The  petition  for  rehearing  is  denied. 


McDOWALL  et  aL  t.  HERBERT  et  aL 

(Supreme  Court  of  North  Dakota.     April  23, 
1815.    Rehearing  Denied  July  X,  1916.) 

(ByUabut  by  th«  Court.) 

VAiinrrT  of  Tax  Deep. 

Action  to  quiet  title  to  land.  Trial  de 
novo.  Plaintiffs,  heirs  at  law  of  deceased  fee 
title  holder,  and  the  grantee  of  a  sheriff's  deed 
on  mortgage  foreclosure,  bring  action  for  the 
use  and  benefit  of  their  grantee  against  the 
holder  of  certain  tax  deeds  who  has  been  for 
many  years  in  possession  of  the  land. 
Following  Munroe  t.  Donovan,  108  II.  W.  401» 
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just  decided  by  tbia  eonrt,  it  is  Iield  that  the 
tax  deed  issued  upon  tar  sale  (or  the  year  1804 
is  rolld  and  title  is  quieted  in  the  defendants. 

Appeal  from  District  Ck>art,  CaTalier  Coun- 
ty;  Cooley,  Judge. 

Action  by  James  McDowaU  and  others 
against  John  Herbert  and  others.  From  the 
judgment,  plaintiffs  and  the  defendant  named 
api)eal.    Affirmed. 

Engerud,  Holt  &  Frame,  of  Fargo,  and  W. 
A.  Mclntyre,  of  Langdon,  for  appellants. 
Scott  Rex,  of  Grand  Fori^s,  and  George  M. 
Price,  of  lAngdon,  for  respondents. 

BURKE,  J.  Trial  de  novo.  The  fticts 
were  stipulated  in  the  court  below,  and  there- 
from It  appears  that  one  David  McDowall 
was  in  1885  the  owner  of  the  S.  W.  %,  sec- 
tion 23,  township  162,  range  60,  and  during 
tliat  year  be  and  bis  wife  duly  executed  a 
mortgage  thereon  In  the  sum  of  $400,  which 
mortgage  was  thereafter  foreclosed  and  sher- 
iff's deed  issued  to  one  John  Herbert,  trus- 
tee. McDowall  moved  from  the  premises  and 
died  intestate,  in  1887.  The  taxes  for  the 
year  1802  were  unpaid  and  went  to  tax  deed 
to  the  defendant  Donovan.  Thereafter  tlie 
taxes  were  allowed  to  go  to  sale,  and  various 
tax  deeds  thereunder  were  issued  to  the  de- 
fendants Edward  I.  Donovan  and  Mary  Dono- 
van. Donovan  toolc  iMssession  of  the  land 
In  December,  1806,  and  there  has  ever  since 
been  an  open,  continuous,  exclusive,  and  ad- 
verse possession  thereof,  and  has  made  im- 
provements tbereon,  and  has  paid  directly 
and  indirectly  all  taxes  tbereon,  excepting 
that  the  use  plaintiff,  Champine,  redeemed 
from  the  tax  sales  in  the  years  1907,  190S, 
1900,  and  1910.  In  the  year  1002  Champine 
obtained  a  quitclaim  deed  from  the  plain- 
tiffs James,  John,  William,  Jane,  Ellen,  and 
David  McDowall,  and  other  heirs  at  law  of 
Baid  David  McDowall,  deceased,  which  quit- 
claim deed  shows  on  Its  face  a  consideration 
of  one  dollar.  He  also  obtained  a  quitclaim 
deed  from  Herbert  as  trustee,  the  holder  of 
the  sheriff's  deed  aforesaid.  Champine,  be- 
ing unable  to  maintain  an  action  in  his  own 
name  against  the  defendant  Donovan,  owing 
to  the  champertous  nature  of  his  deeds,  brings 
tbe  action  In  the  name  of  his  grantors  for 
bis  use  and  benefIL  The  defendants,  an- 
swering, set  forth  the  tax  deeds  aforesaid, 
pleading  the  short-term  statute  of  limitations 
and  other  defenses  made  in  the  case  of  Mun- 
roe  V.  Donovan,  153  N.  W.  461,  Just  decided 
by  this  court.  Among  tbe  deeds  so  offered 
is  one  for  the  taxes  for  tbe  year  1804,  which 
is  similar  to  the  tax  deed  which  was  held 
good  in  the,  last-mentioned  case  and  a  fur- 
ther discussion  of  the  merits  of  the  case  will 
not  be  undertaken.  Following  such  decision, 
we  hold  this  tax  deed  to  be  good  and  vests  ti- 
tle in  the  defendant  Mary  Donovan  for  the 
use  and  benefit  of  Edward  I.  Donovan,  as  per 
the  stipulation  between  those  defendants. 


The  jndgment  of  the  trial  court  Is  af- 
firmed. 

GOSS,  X,  did  not  participate ;  Hon.  A.  6. 
BURR,  Judge  of  Ninth  Judicial  District, 
sitting  in  Ilia  stead,  by  request 


HOLLER  V.  AAMODT. 
(Supreme  Court  of  North  Dalcota.    June  8. 

leifi.) 

(&vna1nu  Iv  the  Court.) 

1.  Appbai,  and  Ebbob  ®=9880— Pleading  «=» 
237,  248 — ^Ahbndmbnt  to  Couplaint. 

Contemplating  death,  one  A.  executed  a  bill 
of  sale  ot  his  personal  property  and  a  warranty 
deed  of  his  real  estate  in  tavor  of  his  wife.  A 
few  days  later  he  executed  a  will,  leaving  ail 
of  tbe  property,  t>oth  real  and  personal,  to  said 
wife.  After  his  death,  one  of  the  children  brings 
this  suit  against  tbe  mother,  alleging  that  said 
property  had  been  willed  to  the  mother  in  trust, 
and  praying  that  distribution  be  ordered. 

At  tbe  close  of  the  evidence,  plaintiff  moved 
to  amend  her  complaint  by  striking  out  all  ref- 
erence to  the  bill  of  sale  and  deed.  CTbis  was 
denied  by  the  trial  court,  and,  for  reasons  stated 
in  the  opinion,  such  denial  was  error.  How- 
ever, this  court  in  trial  anew  will  consider  the 
complaint  properly  amended. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3621,  3622;  Dec.  Dig.  <S=» 
889;  Pleading,  Cent.  Dig.  §§  603-610,  686,  687, 
680-706,  708%,  700;    Dec.  Dig.  iS=237,  248.] 

2.  Tbusts  «=»44— Wiixs  «=s>672  —  ABBOLtrrE 
Bequest— Evidence  to  Establish  Tbust. 

Evidence  examined,  and  held  not  of  that 
clear  and  convincing  character  necessary  to  es- 
tablish the  trust  alleged,  but  does  show  a  gift 
of  the  property,  by  will,  to  the  mother,  without 
any  restrictions  whatever,  and  with  the  ex- 
press desire  upon  the  part  of  tbe  father  that  his 
estate  be  kept  together  for  the  benefit  of  the 
family  and  the  payment  of  the  debts.  That  the 
father -trusted  the  mother  to  some  time  malce 
a  distribution  of  tbe  property  in  no  manner 
changes  the  absolute  character  of  the  gift. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 

ig.  »  66-68;    Dec  Dig.  «=»44;    Wills,  ^—^ 
Dig.  li  1679-1581;    Dec.  Dig.  ®=>672.] 


Dig.  II  66^;_DecJ)ig.^=»44;    Wills,  Cent. 

Appeal  from  District  Court,  Bottineau 
County;  Burr,  Judge. 

Action  by  Inga  Holler  against  Marit 
Aamodt.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

John  D.  Scberer,  of  Willow  City,  for  ap- 
pellant. Bowen  &  Adams,  of  Bottineau,  for 
respondent 

BURKE,  J.  On  April  14,  1911,  Knute 
Aamodt  executed  a  certain  warranty  deed 
to  his  lands  and  a  bUl  of  sale  of  his  person- 
al property  to  his  wife;  on  May  6,  1911,  he 
executed  a  will,  whereby  he  devised  and  be- 
queathed the  same  property,  real  and  per- 
sonal, to  his  said  wife.  On  May  14,  1911,  he 
died  leaving  besides  his  wife,  aforesaid,  sev- 
en children.  The  oldest,  Inga,  who  Is  mar- 
ried, brings  this  action  setting  up  the  afore- 
said facts  and  claiming  that  the  transfer 
of  the  property  by  the  deeds  and  bill  of 
sale  aforesaid  and  tbe  execution  of  the  will 


^ssFor  other  eases  see  same  topic  and  KBT-NCUBBR  in  all  Key-Numbered  Digests  and  Indexes 
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were  pnraaant  to  an  oral  agreein«it  had  be- 
tween the  fother  and  motber  and  children, 
that  said  property  be  transferred  to  the 
mother  with  the  understanding  and  agree- 
ment that  she  "would  lawfully  distribute  his 
property  among  bis  heirs,  according  to  the 
rule  of  succession."  That  the  purpose  of  said 
Knute  Aamodt  In  making  said  transfers  and 
in  preparing  and  executing  the  will  was  to 
save  his  estate  the  cost  of  the  probate  court 
The  mother  ans\vers,  admits  that  the  execu- 
tion of  the  deeds  and  bUl  of  sale  were  with- 
out consideration,  and  disclaims  any  claim 
thereunder.  She  does,  however,  claim  under 
the  will  and  denies  that  It  waB  made  pursu- 
ant to  any  agreement  that  she  would  distri- 
bute said  property  among  the  heirs,  but  alleg- 
es that  she  is  the  absolute  owner  of  the 
property.  Upon  the  trial  of  the  action,  the 
mother  was  called  for  cross-examination  and 
testified  that  her  husband  had  been  sick 
about  six  months  before  his  death.  That  she 
knew  nothing  of  the  deeds  or  bUl  of  sale. 
She  testifies : 

"Q.  Did  you  say  that  he  made  a  testament  in 
regrard  to  his  property?  A.  Xes.  It  was— he 
left  everything  to  me  and  says  I  shall  divide  it 
myself.  Q.  That  is,  he  made  a  writing  in  re- 
gard to  his  property  that  you  call  a  testament? 
A.  Yes.  He  said  how  he  wanted  it.  •  *  ♦  Q. 
Now,  was  your  husband  in  bed  at  that  time  he 
told  what  he  wanted  to  go  into  tUs  testament? 
A.  He  was  in  bed.  It  was  not  very  much  he 
was  able  to  be  up  all  winter,  but  he  was  with 
bis  full  senses  until  the  last  day.  Q.  And  was 
Mr.  Thompson  there  at  the  time  when  he  wrote 
this  testament,  as  you  call  it?  A.  Yes;  he  was 
in  the  room  with  Knute,  and  I  was  not  aslced 
about  anything.  Just  told  him  to  state  it  just 
the  way  ne  wanted  it.  Q.  Was  there  anybody 
else  there  beside  Mr.  Thompson  at  the  time  he 
— at  the  time  it  was  written?  A.  Yes;  it  was 
Hans  Eilcness  and  Conrad  and  Emil  Jonsgaard 
and  a  boy  that  worked  for  us.  Q.  And  -did  Mr. 
Thompson  write  this  writing  up  at  that  time? 
A.  Yes;  he  did.  Q.  And  after  it  was  written 
up  do  you  know  if  any  one  signed  it?  A.  Yes; 
the  witnesses.  Q.  Did  your  husband  also  sign 
it?  A.  He  could  not  write,  but  made  a  cross. 
That  was  good  enough.  Q.  After  this  writing 
was  made  what  was  done  with  it,  if  you  know? 
A.  Knute  said  that  Otis  Thompson  should  keep 
it  for  us  in  his  safe.  That  was  all  that  was 
said,  and  all  the  children  were  satisfied  with  it. 
*  *  *  Q.  Do  you  know  when  it  was  that  this 
writing  was  made?  A.  No;  I  do  not  remem- 
ber. It  was  some  weeks  l)efore  he  died.  I  can't 
remember  it  •  •  *  Q.  Now,  at  the  time  when 
he  made  this  writing  did  he  say  anything  about 
why  he  made  this?  What  he  made  this  writing 
'  for?  A.  He  said  he  did  it  t>ecause  he  wanted 
me  to  have  it  undisturl>ed.  Q.  At  the  time 
that  he  made  that  writing,  did  be  say  anything 
at>out  making  it  to  save  the  costs  of  administra- 
tion? A.  I  did  not  hear  that  Otis  will  know 
about  that  He  heard  it  and  I  didn't  He  did 
it  for  the  purpose  that  there  should  not  be  any 
strife  about  it  Q.  At  the  time  that  be  made 
this  writing  did  he  say  anything  about  turn- 
ing the  property  over  to  you  for  you  to  dis- 
tribute instead  of  the  court?  At  the  time  that 
he  made  this  writing  did  he  say  anything  that 
you  divide  this  property  instead  of  the  court? 
A.  Yes;  he  did.  •  •  *  That  was  about  all  I 
heard.  I  was  in  the  bedroom  and  told  him  he 
could  teli  how  be  wanted  it  done.  Q.  What  did 
you  hear  Um  say  al>out  dividing  up  the  property 
ustead  of  the  court?  A.  I  did  not  hear  any- 
thing about  that  I  suppose  it  is  in  the  testa- 
ment   Q.  Did  you  hear  him  say  anything  about 


your  dividing  up  the  property  among  the  chil- 
dren? A.  No;  he  said  nothing  about  that  Q. 
Well,  what  did  you  mean  when  you  testified  that 
the  property  was  given  to  you  for  you  to  divide 
the  property  up  among  the  heirs?  A.  Well,  then 
can't  I  have  it  until  I  get  ready  to  divide  my- 
self? *  *  •  I  can  do  it  then  when  I  am  in  a 
place  to  do  it  Q.  You  understood  that  yon 
were  to  divide  up  the  property;  but  that  yon 
might  make  the  division  when  you  saw  fit?  A. 
Yes;  I  think  it  was  so.  *  *  *  He  owned 
what  he  had  and  when  he  gave  it  to  me  then  I 
supposed  it  would  be  mine.  Q.  But  when  yon 
took  the  property  you  understood  that  some 
time  you  would  have  to  divide  it  up  among  the 
children?  A.  Yes;  I  luderstood  tliat  When 
Holler  came  out,  I  said  she  was  to  be  the  first 
one  to  have  hers;  but  we  were  so  much  in  debt 
that  this  year  bad  to  be  taken  care  of  first  Q. 
And  you  took  the  property  for  the  purpose  of 
dividing  it  up  afterwards  at  some  time?  A. 
Tliat  Is  how  I  understood  it.  Q.  And  yon  got 
that  understanding  you  bad  from  what  you 
heard  your  husband  say?  A.  Yes;  that  is  how 
I  understood  it.  And  he  understood  that  I  was 
the  first  one  to  receive  it  because  I  worked  hard. 
Q.  And  you  thought  in  taking  the  property  that 
yon  could  divide  it  up  right  away  if  you  wanted 
to,  or  you  could  wait  a  while  before  you  made 
the  distribution  or  division?  A.  No;  I  thought 
I  would  try  to  divide  it  so  that  everybody  would 
be  satisfied— 4n  a  decent  way.  Q.  And  yon  do 
intend  to  divide  the  property  according  to  the 
wishes  of  your  husband  as  he  told  you  before 
he  died?  A.  Yes;  of  course,  I  have  to  divide  it 
after  a  while;  but  we  were  put  back  those  hard 
years,  but  we  try  and  do  the  t>est  we  can  until 
we  get  that  out  of  the  way.  Q.  And  in  divid- 
ing it  you  intend  to  give  to  each  of  the  children 
the  share  that  they  would  have  under  the  law? 
A.  Yes.  That  is  what  I  thought  waa  best  Q. 
And  you  want  to  do  that  ttecause  your  husband 
asked  you  to  do  that  before  he  died?  A.  Yes. 
Q.  And  you  wanted  to  do  that  because  he  said 
so  at  the  time  he  made  his  testament?  A.  Yes; 
I  mean  to  divide  it  Q-  And  in  dividing  it  yoa 
don't  mean  to  leave  your  daughter  Inga  out 
do  you,  but  you  intend  to  give  her  a  share  al- 
so? A.  No;  that  is  what  I  said  to  Mr.  Holler. 
Can't  he  tell  you  that  I  said  so?  Q.  And  your 
husband  said  he  would  leave  his  property  to 
you  this  way  if  it  was  satisfactory  to  all  of 
the  children,  did  he  not?  A.  Yes,  every  one 
said  'Yes'  to  that.  Q.  And  the  children  were 
all  consulted  in  regard  to  it  and  they  were  all 
satisfied?  A.  Yes^  those  that  were  home.  Q. 
And  because  the  children  were  all  satisfied  is 
the  reason  that  your  husband  left  the  property 
that  way,  is  it  not?  A.  Yes;  he  said  that  he 
was  satisfied  to  have  it  so.  And  they  all  were 
agreed  to  have  it.  Q.  The  children  all  said 
that  it  was  satisfactory  with  them  for  your 
husband  to  leave  the  property  to  you,  did  they 
not?  A.  Yes;  I  should  have  it  just  as  long  as 
I  wanted  it  They  all  said  'Fes'  to  that.  Q. 
Then  because  the  children  were  all  satisfied  was 
the  reason  that  your  husband  left  the  property 
to  you?  A.  Yes,  I  think  it  was.  Q.  And  that 
is  the  way— and  that  was  the  talk  between  you 
about  it?  A.  Yes;  and  was  well  satisfied  with 
it  And  he  was  glad  to  be  ready  to  go  home. 
Q.  And  you  told  him  that  you  would  take  the 
property  as  he  wanted  you  to  take  it  and  that 
you  would  divide  it  among  the  children  your- 
self? A.  Yes;  I  have  taken  care  of  it  too.  Q. 
And  the  reason  that  you  haven't  made  a  division 
before  this  is  because  of  the  hard  years  and  the 
failure  of  the  crops?  A.  Yes;  of  course,  it  was. 
E'er  two  years  we  did  not  have  anything,  and 
we  had  doctor  bills  and  funeral  expenses,  and 
we  had  no  crop  ond  we  had  to  take  care  of  the 
funeral  expenses.  Q.  Ever  since  your  husband 
died  the  property  has  not  been  in  good  shape  for 
a  division  has  it?  A.  No;  not  unless  we  bor- 
rowed at  the  bank,  and  that  would  be  too  ex- 
pensive.   Q.  And  as  soon  as  the  property  la  ia 


Digitized  by 


Coogle 


J^.D.) 


HOLXaSK  T.  AAMODT 


467 


shape  for  dlvlrfon  yoa  Intend  to  divide  It  as 
your  husband  requested  you  and  as  it  was  left 
to  you?  A.  Yes;  tbat  is  the  intention.  The 
oldest  she  was  first,  that  is  what  I  said.  That 
is  what  they  shall  have.    •    •    •  " 

Sbe  further  testifies  tliat  all  of  the  chil- 
dren were  satisfied  with  the  exception  of 
Inga,  the  oldest,  tlils  plaintiff.  Other  testi- 
mony was  given  by  the  witness,  but  we  have 
set  out  the  most  important  part  H.  D.  ISik- 
ness  was  called  as  a  witness  and  testified 
that  he  was  present  when  the  testament  was 
written,  but  gave  no  testimony  in  any  man- 
ner contradicting  defendant.  Kone  of  the 
other  witnesses  to  the  wUl  were  called,  which 
Is  a  drcnmstance,  we  think,  tending  to  show 
that  the  testimony  as  given  by  the  mother 
was  substantially  correct 

[1]  1.  The  first  question  raised  by  the 
briefs  relates  to  the  ruling  of  the  trial  court 
in  refusing  to  allow  an  amended  complaint  by 
striking  out  the  reference  to  the  deeds  and 
bill  of  sale.  The  complaint  on  which  the 
trial  was  had,  contained  allegations  both  of 
the.  execution  of  the  bill  of  sale  and  deeds 
and  of  the  will.  After  defendant  bad  been 
called  for  cross-examination  and  liad  given 
the  testimony  aforesaid,  denying  all  knowl- 
edge of  the  deed  and  bill  of  sale,  plalntUT 
asked  permission  to  amend  the  complaint  by 
strlldng  out  all  reference  to  the  sale.  Sec- 
tion 7478,  C.  L.  1913,  reads: 

"No  variance  l>etween  the  allegation  in  a  plead- 
ing and  the  proof  shall  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  party 
to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.  Whenever  it  shall  be 
alleged  that  a  party  has  been  misled,  the  facts 
shall  be  proved  to  the  satisfaction  of  the  court, 
and  in  what  respect  he  has  been  misled;  and 
thereupon  the  court  may  order  the  pleading  to 
be  amended  upon  such  terms  as  shall  be  just" 

Section  7479,  C.  L.  1913,  reads: 

"When  the  variance  is  not  material  as  pro- 
vided In  the  last  section,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence, 
or  may  order  an  immediate  amendment  with- 
out costs." 

Section  4780,  C.  L.  1913,  reads: 

"When,  however,  the  allegation  of  the  cause 
of  action  or  defense  to  which  the  proof  is  di- 
rected is  unproved,  not  in  some  particular  or 
particulars  only,  but  in  its  entire  scope  and 
meanine,  it  shall  not  be  deemed  a  case  of  vari- 
ance within  the  last  two  sections,  but  a  failure 
of  proot" 

Section  7482  reads: 

"The  court  may,  before  or  after  judgment  In 
furtherance  of  justice  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process  or  pro- 
ceeding by  adding  or  striking  out  the  name  of 
any  party;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  re- 
spect; or  by  inserting  other  allegations  material 
to  the  case;  or,  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the 
facts  proved." 

It  will  be  noted  tbat  the  utmost  liberality 
is  allowed  as  to  amendments  "when  the 
amendment  does  not  change  tubgtantiallv  the 
claim  or  defense."  Such  has  been  the  hold- 
ing of  this  court  from  the  earliest  date.  See 
Nashua  Savings  Bank  v.  Lovejoy,  1  N.  D. 
211,  46  N.  W.  411,  where  it  Is  said: 


"It  would  have  been  within  the  discretion  of 
the  trial  court_  upon  the  hearing  of  such  a  mo- 
tion, to  have  given  plaintiff  leave,  with  or  with- 
out terms,  to  amend  the  summons  by  adding 
the  omitted  name  thereto.  Such  dilscretion 
would  not  be  reviewable.  •  •  •  Courts  are 
created  for  the  purpose  of  enforcing  and  pro- 
tecting rights^  not  for  the  purpose  of  seizing 
technical  and  immaterial  defects  to  defeat  them. 
•  •  *  Section  142  [Code  Civ.  Proc;  Comp. 
Laws  1887,  §  4938]  provides  that  'the  court 
may,  before  or  after  judgment,  in  furtherance 
of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding,  by 
adding  or  striking  out  the  name  of  any  party, 
or  by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect'  Sec- 
tion 145  [section  4941]  provides:  "The  court 
shall,  in  every  stage  of  action,  disregard  an 
error  or  defect  in  the  pleadings  or  proceedings 
which  shall  not  affect  the  substantial  rights  of 
the  adverse  party,  and  no  judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error  or 
defect.'  We  think  the  case  presented  by  this 
record  clearly  comes  within  the  letter  as  well 
as  within  the  spirit  of  the  provisions  of  the  sec- 
tions of  the  Code  above  cited." 

See  Anderson  t.  Bank,  5  N.  D.  80,  64  N.  W. 
114,  where  this  court  said: 

"The  plaintiff  asked  leave  to  amend  his  com- 
plaint to  conform  to  such  proof.  Such  an 
amendment  is  in  furtherance  of  justice.  To  re- 
fuse to  allow  it  is  an  abuse  of  discretion.  Not 
a  single  reason  can  be  adduced  to  support  such 
denial.  No  possible  prejudice  could  have  re- 
sulted to  defendant  from  the  granting  of  it. 
Defendant  would  not  have  been  surprised  to  its 
prejudice,  as  it  did  not  then  and  does  not  now 
dispute  the  fact  the  allegation  of  which  plaintiff 
sought  to  incorporate  in  the  pleading  by  the 
proposed  amendment  In  denying  the  applica- 
tion for  leave  to  amend,  the  court  debarred  the 
plaintiff  from  recovering  the  amount  due  the 
plaintiff  from  defendant  To  have  granted  the 
motion  would  have  resulted  in  no  prejudice  OS 
injustice  to  defendant  The  denial  of  it  re- 
sulted in  great  injustice  to  the  plaintiff.  •  •  • 
We  are  not  confronted  with  the  question  wheth- 
er a'  party  can  by  amendment  change  his  cause 
of  action  from  contract  to  tort,  as  the  amend- 
ment proposed,  while  showing  a  conversion, 
would  have  left  the  complaint  still  standing  as  a 
complaint  on  contract  •  •  •  We  do  not 
think  that  the  proposed  amendment  substantial- 
ly changed  the  nature  of  the  plaintiff's  claim, 
within  the  meaning  of  section  4938,  C.  L.,  per- 
mitting courts  to  allow  an  amendment  on  the 
trial,  to  make  the  pleading  conform  to  the 
proof."  Citing  Smith  v.  Savin,  141  N.  Y.  315, 
86  N.  E.  338;  Gulp  v.  Steere,  47  Kan.  746,  28 
Pac.  987:  Spice  v.  Steinruck,  14  Ohio  St  213: 
Each  V.  Home  Insurance  Co.,  78  Iowa,  334,  43 
N.  W.  229,  16  Am.  St  Rep,  443. 

Upon  rehearing  at  page  89  of  5  N.  D.,  at 
page  117  of  64  N.  W.,  the  court  goes  fur- 
ther Into  the  powers  of  the  trial  court  to 
grant  an  amendment,  and  says: 

"We  will  assume,  in  this  discussion,  that  de- 
fendant's counsel  is  correct  in  his  assertion  that 
the  proposed  amendment  showed  tbat  it  was 
this  remedy  to  which  the  plaintiff  desired  to 
resort.  The  mere  fact  that  by  this  amendment 
the  plaintiff  sought  to  change  his  action  from 
one  at  law  to  one  in  equity  is  by  no  means 
decisive  against  the  power  of  the  court  to  make 
it  Unlike  a  motion  to  amend  by  transmuting 
an  equity  into  a  law  case,  the  gracting  of  it 
does  not  deprive  the  defendant  of  the  right  to 
a  jury  trial.  When  the  action  is  transformed 
into  an  equity  action,  defendant  has  no  right  to 
a  jury  trial.  •  •  *  The  power  of  the  court  to 
amend  the  complaint  on  the  trial  to  conform  to 
the  proof  is  not  so  limited  by  the  statute  that 
it  cannot  be  exercised  where  the  amendment 
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will  change  the  action  from  law  to  eqaity.  The 
language  of  the  statute  is  that  the  amendment 
shall  not  'substantially  change  the  claim.'  We 
do  not  think  that  the  proposed  amendment  sub- 
stantial!; changes  the  plain tiS's  claim.  The 
form  of  the  action  is  altered.  The  recovery  will 
be  somewhat  different  But  both  complaints 
rest  ultimately  upon  the  ownership  by  plaintiff 
of  the  notes  in  question.  •  *  •  It  is  to  be 
noticed  that  the  statute  declares  that,  to  cut 
off  the  power  to  amend  to  conform  to  the  proof, 
it  is  not  enough  that  the  cause  of  action  is 
different  The  claim  itself  must  be  changed, 
and  that  too,  in  a  substantial  way.  If  in  sub- 
stance the  two  claims — the  one  set  forth  in  the 
original  and  the  one  embraced  in  the  amended 
complaint— are  the  same,  the  power  to  amend 
on  the  trial  to  conform  to  the  proof  exists." 

In  Blgelow  v.  Draper,  6  N.  D.  152,  69  N. 
W.  570,  it  is  said: 

"The  first  point  urged  by  the  defendants  is 
tiiat  the  court  erred  in  permitting  the  plaintiff, 
after  the  verdict,  to  amend  the  summons,  com- 
plaint and  all  the  proceedings  by  adding  the 
name  of  the  I<forthern  Pacific  Bailroad  Compa- 
ny as  a  party  plaintiff.  The  action  was  orig- 
inally instituted  in  the  name  of  the  receivers  of 
tibe  company,  such  receivers  having  been  a^ 
pointed  by  the  proper  United  States  Circuit 
Court  in  foreclosure  proceedings.  •  •  •  It 
is  true  that  this  amendment  was  not  made  until 
after  verdict;  but  the  corporation  had  practi- 
cally been  a  party  to  the  action  before  that 
time,  and  the  amendment  simply  brought  it 
formally  upon  the  record  in  the  case.  No  right 
of  the  defendants  could  possibly  be  prejudiced 
by  such  amendment  The  defendants  were  ful- 
ly heard  on  the  two  questions  on  which  they 
were  entitled  to  be  heard — the  question  of  neces- 
sity and  the  question  of  damages.  •  •  *  Our 
statute  relating  to  amendments  is  very  broad  in 
its  provisions.  B.  C.  §  5297.  If  the  amendment 
is  in  furtherance  of  justice,  it  may  be  made.  To 
hold  that  the  amendment  we  are  discussing 
rtiould  not  have  been  made  would  be  to  return 
to  the  highly  technical  and  extremely  rigid  rules 
of  the  common  law  relating  to  procedure." 

In  Martin  v.  Luger,  8  N.  D.  220,  77  N.  W. 
1003,  it  Is  said : 

"It  is  elementary  that  the  granting  or  T»- 
fnsing  to  grant  amendments  to  pleadings  is  a 
matter  lying  largely  within  the  discretion  of 
the  trial  court;  but  it  is  equally  '^ell  settled 
ttiat  such  discretion  means  a  legali  and  not  an 
arbitrary,  discretion.  *  •  •  The  general  rule 
governing  the  allowance  of  amendments  to 
pleadings  has  been  well  stated  by  Chief  Justice 
Sawyer,  in  Kirstein  v.  Madden,  38  Cal.  162,  in 
the  following  language:  'From  oversight  of 
counsel,  committed  under  pressure  of  business, 
pleadings  are  often  defective.  In  such  cases, 
when  an  offer  to  amend  is  made,  at  such  a  stage 
in  the  proceedings  that  the  other  party  will  not 
lose  an  opportunity  to  fully  present  his  whole 
case,  amendments  should  be  allowed  with  great 
liberality.'     In  Hajden  v.  Hayden,  46  CaL  334, 

gie  court  say :  'Undoubtedly,  courts  should  be 
beral  in  allowing  amendments,  to  the  end  that 
cases  ma)[  be  fully  and  fairly  presented  upon 
their  merits,  and  that  equal  and  exact  justice 
may  be  done  between  the  parties.'  In  the  light 
of  the  well-established  principles  enunciated  by 
these  cases,  it  is  difficult  to  understand  upon 
what  legal  theory  the  application  to  amend  the 
answer  was  denied.  *  •  •  The  argument  of 
counsel  is  that  a  suitor  cannot  be  permitted  to 
assume  positions  in  a  lawsuit  which  are  directly 
antagonistic  to  each  otlier,  and  that  to  allow  this 
io  be  done  would,  in  effect  be  to  countenance 
bad  faith  in  a  suitor.  This  position  is  certainly 
plausible,  and,  abstractly  considered,  is  unas- 
sailable; but  it  may,  we  tbinlc,  in  this  case,  be 
answered  in  part  by  the  fact,  as  disclosed  by  the 
answer,  that  defendants  have  not  directly  al- 


leged that  the  memorandum  ambiaceo  fbe  u- 

rangement  made  by  the  parties  respecting  tho 
purchase  of  the  furniture.  *  •  *  Tliis  re- 
9ueEt  as  we  have  seen,  clearly  involved  a  rad- 
ical change  of  front  on  the  part  of  the  defend- 
ants, but  we  are  constrained  to  hold  that  this 
change  does  not  necessarily  involve  bad  faith 
on  defendants'  part" 

See  Finlayson  v.  Peterson,  11  N.  D,  45,  89 
N.  W.  S55,  where  the  court  says: 

"On  September  28,  1897,  an  amended  com- 
plaint was  filed  in  the  district  court  which,  in 
substance,  embraced  all  the  allegations  of  the 
first  complaint  but  omitted  the  allegation  that 
the  defendant  unlawfully  entered  upon  the 
land  and  ousted  the  plaintiff  thereot  In  the 
amended  complaint  the  following  facts  not  con- 
tained in  the  first  complaint  were,  in  substanccL 
set  out,  viz.:  That  the  Supreme  Court  had 
decided  that  the  attempted  foreclosure  was  abor- 
tive. *  *  •  This  new  complaint  further  al- 
leged that  the  defendant  since  taking  posses- 
sion of  the  land,  had  leased  the  same  to  one 
Allison.  •  •  •  It  was  further  averred  that 
the  rents,  issues,  and  profits  arising  from  the 
land  had  much  more  than  met  and  discharged 
the  mortgage  debt  and  the  taxes  upon  the  land. 
*  *  *  In  this  complaint  the  plaintiff  asked 
for  an  accounting  in  equity.  •  *  •  Counsel 
contended  that  the  original  complaint  stated 
a  cause  of  action  in  ejectment,  and  that  the 
amended  complaint  alleged  a  cause  of  action  for 
an  accounting  in  a  court  of  equity;  and  counsel 
contend  under  an  established  rule  of  practice 
existing  in  the  Code  states,  as  well  as  in  the 
states  having  no  Code  of  Civil  Procedure,  that 
this  is  not  permissible.  There  is  good  antnority 
for  this  proposition  of  law,  and  we  shall,  at 
least  for  the  purposes  of  this  case,  assume  its 
entire  correctness  as  stated  by  counsel.  We  are 
therefore  to  consider  whether  the  amended  com- 
plaint is  obnoxious  under  this  rule  of  practice. 
We  think  it  is  not  It  lies  within  the  discre- 
tion of  the  district  court,  either  before  or  after 
judgment,  to  allow  an  amendment  of  a  pleading 
in  furtherance  of  justice,  if  the  proffered  amend- 
ment does  not  'change  substantially  the  claim  or 
defense.'  Bev.  Codes  1895,  S  6297.  The  ques- 
tion is,  therefore,  whether  the  facts  averred 
in  the  amended  complaint  do  substantially 
change  the  plaintiff's  claim  or  cause  of  action 
as  stated  in  her  original  complaint  As  this 
court  construes  the  two  pleadings,  the  plaintilTs 
claim  against  the  defendant,  aa  presented  in  the 
two  complaints,  is  substantially  one  and  the 
same  claim.  It  is  certainly  clear  that  a  large 
and  substantial  part  of  the  relief  which  a  court 
of  equity  could  lawfully  grant  the  plaintiff  under 
his  first  complaint  could  be  granted  with  equal 
propriety  upon  the  facts  set  out  in  the  amend- 
ed complaint  The  facts  pleaded  in  both  com- 
plaints, if  established,  would  entitle  the  plaintiff 
to  relief  in  a  court  of  equitj^  as  follows :  First, 
to  a  decree  quieting  title  in  the  plaintiff,  and 
excluding  the  defendant  from  claiming  title  to 
the  premises;  second,  to  a  decree  canceling  the 
foreclosure  sale,  and  the  certificate  and  deed  is- 
sued pursuant  to  such  sale;  third,  to  a  decree 
canceling  the  warranty  deed  from  James  Milne 
to  the  defendant;  and,  finally,  to  a  judgment 
awarding  the  plaintiff  the  possession  of  the 
land.  The  facts  pleaded  in  both  complaints, 
without  doubt,  Invoke  the  powers  of  a  court  of 
equity;  and,  being  in  a  court  of  equity,  that 
court  would  retain  jurisdiction  of  the  case  for 
all  purposes.  *  *  *  But  the  two  complaints 
differ  in  this:  In  the  first  it  was  alleged,  in 
terms,  that  the  defendant  took  possession  of  the 
premises  unlawfully,  and  ousted  the  plaintiff 
therefrom;  but  this  statement  was  qualified  in 
the  first  complaint  by  an  averment  to  the  effect 
that  the  defendant  claimed  to  be  the  owner  of 
the  land  under  the  foreclosure  sale,  and  the 
deeds  of  conveyance  executed  pursuant  to  such 
sale.    We  think  that  these  two  statements,  wbe« 
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fairly  construed,  amount  only  to  the  allegation 
that  the  defendant  entered  upon  the  land  in 
good  faith  as  owner,  but  that  he  wag  mistaken 
as  to  his  ownership,  because  the  foreclosure 
under  which  he  claimed  title  was  illegal  and 
abortive.  It  was  not  alleged  in  the  first  com- 
plaint that  the  defendant  obtained  possession 
by  force,  nor  is  it  claimed  in  any  of  the  plain- 
tiff's pleadings  that  defendant  obtained  posses- 
sion otherwise  than  peaceably.  In  the  second 
complaint  the  allegation  that  the  defendant  en- 
tered unlawfully  and  ousted  the  plaintiff  is  omit- 
ted, and  in  lieu  thereof  the  plaintiff  alleges  only 
that  the  defendant  was  in  possession  of  the 
premises;  and  by  this  complaint  the  defend- 
ant did  not  attempt  to  characterize  the  defend- 
ant's possession,  or  attempt  to  allege,  in  terms, 
whether  the  same  was  or  was  not  lawful  or 
wrongful;  but,  on  the  other  band,  after  stating 
the  facts,  tiie  plaintiff  prayed  for  an  account- 
ing, and  for  general  relief  in  equity.  •  •  • 
Our  conclusion  is,  therefore,  that  the  trial  court 
properly  denied  the  defendant's  motion  to  strike 
out  the  amended  complaint" 

See,  also,  Satterlund  v.  Beal,  12  N.  D.  122, 
85  N.  W.  618,  McLaln  v.  Xurnberg,  16  N.  D. 
144,  112  N.  W.  243,  and  Webb  v.  Wegley,  19 
X.  D.  606,  125  N.  W.  562,  wherein  it  is  said: 

"Our  statute,  *  *  *  permitting  amendments 
of  pleadings,  is  very  liberal  in  favor  of  such 
amendments.  *  *  ^  If  an  amendment  is  in 
furtherance  of  justice,  it  may  be  allowed.  Trial 
courts  are  vested  with  a  broad  judicial  discre- 
tion regarding  the  subject  of  the  allowance  of 
amendments,  and  it  is  firmly  established  that  an 
appellate  court  will  not  interfere  with  the  ac- 
tion of  the  trial  court,  except  in  cases  of  a  clear 
abuse  of  discretion.  *  *  *  From  the  record 
in  the  case  at  bar  we  are  not  prepared  to  say 
that  the  trial  court  abused  its  discretion  in  per- 
mitting the  amendment  complained  of,  although 
no  showing  of  cause  therefor  was  made.  Xhe 
original  answer,  while  inartistically.  framed, 
clearly  shows  on  its  face  that  defendant  did  not 
intend  to  admit  liability,  as  numerous  alleged 
defenses  are  attempted  to  be  pleaded.  In  decid- 
ing this  jitoint  as  above  indicated  we  find  ample 
support  in  the  authorities." 

See,  also.  Barker  v.  More,  18  N.  D.  82,  118 
N.  W.  823,  wherein  It  la  said: 

"The  answer  ia,  in  effect,  a  general  deniah 
The  record  shows  that  there  was  a  misunder- 
standing at  the  trial  as  to  whether  an  amended 
answer  had  been  served.  After  such  misunder- 
■taaiding  had  developed,  the  defendants  aaked 
leave  to  interpose  and  file  an  amended  answer, 
and  leave  was  granted  to  file  the  same.  This 
amendment  was  objected  to,  and  the  objection 
ia  still  insisted  on.  The  additional  fact  sought 
to  be  pleaded  in  the  amended  answer  is  that 
plaintiff  assigned  all  his  interest  in  the  con- 
tract to  them  for  a  valuable  consideration,  on 
November  7,  1902,  by  an  instrument  absolute  in 
terms,  and  that  it  was  expressly  agreed  and 
understood  between  the  plaintiff  and  these  de- 
fendants at  that  time  that  the  assignment  was 
sbsolute  in  terms,  and  not  as  security.  •  •  * 
On  the  appeal,  the  plaintiff's  contentions  are: 
(1)  That  It  was  error  to  permit  the  defendants 
to  interpose  the  amended  answer.  *  *  *  In 
reference  to  the  action  of  the  trial  court  in  per- 
mitting an  amended  answer  to  be  served,  we 
tbink  there  was  no  abuse  of  discretion,  and  that 
the  plaintiff  was  in  no  way  prejudiced  by  the 
amendment.  The  complaint  alleged  that  the 
assignment  to  Cooper  was  for  security  purposes 
only.  The  original  answer  expressly  denied  that 
tiiere  was  any  trust  relation  created  by  that 
assignment,  and  under  that  allegation  and  de- 
nisl  it  would  not  have  been  error  to  admit  proof 
tbat  the  assignment  of  November  7,  1902,  was 
not  a  conditional  one.  However,  disregarding 
entirely  the  question  of  the  sufficiency  of  the 
•riginal  answer,  ve  discover  no  reason  why  it 


was  preijudicial  or  erroneous  to  permit  the 
amendment  to  be  filed  to  conform  to  the  proot 
It  was  not  a  different  or  new  defense  from  that 
which  was  foreshadowed  by  the  general  denial 
or  answer,  wherein  there  was  an  express  denial 
of  any  trust  relation  growing  out  of  the  assign- 
ment. The  amended  answer  alleged  that  fact 
in  more  specific  terms.  The  plaintiff  did  not 
ask  for  time  to  'present  additional  evidence  t^ 
reason  of  the  amendment,  and  there  was  iw 
showing  or  claim  of  surprise.  The  amendment 
was  permissible  and  directly  within  the  provi- 
sions of  section  6883,  R.  C.  1905.  The  amend- 
ment did  not  substantially  change  tha  ietentm. 
A  wide  discretion  is  reposed  in  trial  courts  &i 
allowing  amendments." 

This  Is  also  the  holding  of  a  long  line  of 
authorities  In  our  sister  state  of  Sooth  Da- 
kota upon  the  identical  statute,  beginning 
with  Kelsey  v.  Chicago  &  N.  W.  Ry.  Ca,  1 
8.  D.  80,  45  N.  W.  204,  where  It  is  said: 

"The  modern  rule,  and  the  generally  prevail- 
ing principle  to-day,  is  that  aU  such  amen^ 
ments  shall  be  made  as  may  be  necessary  for 
the  purpose  of  determining  the  real  question  or 
questions  in  controversy  between  the  partita^ 
and  administering  justice.  Under  the  Cod^ 
the  utmost  liberality  prevails  upon  the  subject 
of  amendments  of  pleadings.  The  power  of  a 
court  to  allow  an  amendment  of  a  pleading  oa 
a  trial  is  expressly  conferred  by  section  4938,  Q. 
L.,  which  is  as  follows :  (Citing  statute  identical 
with  ours.)" 

See,  also,  the  case  of  Miller  v.  Perry,  38 
Iowa,  301,  wherein  the  Supreme  Court  says : 

"Under  the  statute  it  is  the  rule  to  allow 
amendments  to  pleadings.  To  refuse  is  the  ex- 
ception. The  right  to  amend  is  not  an  absolute 
unconditional  one,  but  is  to  be  allowed  in  fur^ 
therance  of  justice  under  a  sound  discretion. 
Amendmente,  within  the  limite  of  the  statute, 
should  always  be  allowed  when  substantial  Jus- 
tice be  thereby  promoted,  and  they  should  not 
be  refused  so  as  to  operate  a  denial  of  justice." 

See,  also.  Cans  ▼.  Beasley,  4  N.  D.  140,  59 
N.  W.  714;  Kerr  t.  Grand  Forks,  16  N.  D. 
294,  107  N.  W.  197;  Morgridge  v.  Stoker, 
14  N.  D.  430,  104  N.  W.  1112 ;  Has  v.  C.  & 
St  P.  By.  Co.,  14  N.  D.  507,  105  N.  W.  721. 

The  case  of  Maclaren  t.  Kramar,  26  N.  D. 
244,  144  N.  W.  85,  50  L.  K.  A.  (N,  S.)  714,, 
is  not  contrary  to  these  decisions  nor  tlie 
rules  which  we  have  been  reciting,  but  un- 
der the  peculiar  facts  in  that  case  it  was 
held  that  the  amendment  proposed  Introduc- 
ed a  substantially  ditferetU  defense.  The 
holding  in  Maclaren  v.  Kramar  Is  in  harmony 
with  the  text  stated  at  31  Cyc.  462,  wherein 
it  Is  said: 

"There  is  a  wide  difference  between  a  vari- 
ance such  as  may  be  cured  by  an  amendment, 
and  a  total  failure  of  proof.  If  the  divergence 
between  the  allegation  and  proof  is  total,  so 
that  the  cause  of  action  or  defense  as  proved  is 
another  than  tbat  set  up  in  the  pleading,  then 
obviously  there  is  no  room  for  amendment,  and 
a  dismissal  of  the  complaint  and  rejection  of  the 
defense  is  the  only  course  left  open  to  the 
court." 

With  the  law  as  above  outlined  In  mind  we 
tnrn  to  the  case  at  bar.  In  her  complaint, 
plaintiff  alleges  the  execution  of  the  deed 
and  bill  of  sale,  and  also  of  the  wilL  Her 
amended  complaint  was  identical  In  all  re- 
spects with  the  first  one,  excepting  that  she 
withdrew  the  allegation  regarding  the  ex- 
ecution of  the  deed  and  bill  of  sale.   This  was 
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not  the  snbstittitlon  of  a  new  and  different 
cause  of  action,  but  rather  the  narrowing 
of  her  allegations.  The  defendant  was  in  no 
way  prejudiced  nor  surprised.  It  was,  there- 
fore, the  duty  of  the  trial  court  to  allow  the 
amendment  In  the  interests  of  Justice.  How- 
ever, this  Is  not  important  in -view  of  the  fact 
that  we  hare  before  ns  the  amendment,  and 
as  appellant  demands  a  trial  anew  in  this 
court,  the  same  will  be  tried  upon  said 
amended  complaint. 

[2]  2.  Assuming  then  that  the  amended 
complaint  is  properly  before  us,  we  reach  the 
consideration  of  whether  the  evidence  is  suf- 
ficient to  sustain  the  finding  of  the  trial  court 
that  there  was  no  understanding  or  iagree- 
ment  had  between  the  said  Knute  Aamodt 
and  the  defendant  that  the  said  defendant 
should  distribute  the  property  belonging  to 
bis  heirs  after  his  death.  There  is  absolute- 
ly no  testimony  in  the  record  excepting  that 
of  the  defendant  herself,  and  from  it  we 
learn  that  the  father,  before  his  death,  told 
defendant  that  he  left  everything  to  her,  and 
that  she  should  divide  it  herself.  That  the 
time  and  circumstances  xinder  which  she 
should  divide  the  property  were  left  entirely 
to  her.  That  the  father  understood  that  the 
mother  was  the  best  one  to  receive  it  and  keep 
it  together  and  do  the  best  that  she  could 
until  the  debts  were  paid.  We  think  that  an 
analysis  of  the  testimony  will  show  that  the 
father  Intended  to  give  the  property  outright 
to  the  mother;  that  he  relied  upon  her  to 
take  care  of  the  family  with  the  proceeds 
of  his  estate,  and,  as  occasion  required,  give 
to  each  child  some  portion  of  the  same.  It  is 
very  evident  that  he  did  not  wish  it  im- 
mediately divided,  as  he  could  have  attained 
this  result  by  making  such  disposition  In  the 
will.  There  Is  nothing  in  the  argument  that 
it  was  willed  to  the  mother  to  save  expenses, 
the  expenses  were  Just  as  great  in  the  meth- 
ods chosen  as  though  he  had  himself  made 
the  division.  The  father,  undoubtedly,  be- 
lieved that,  owing  to  the  mother's  age,  she 
would  not  need  the  property  a  great  many 
years.  He  also  realized  that  it  was  for  the 
best  interests  of  the  family  that  the  children 
should  be  kept  together,  for  a  time  at  least, 
and  that  the  property  be  used  in  its  entirety 
for  the  support;  of  the  family  and  payment 
of  the  debts. /The  fact  that  he  trusted  the 
mother  to  eventually  redistribute  the  prop- 
erty, with  Justice  to  all  of  the  children,  does 
not  change  the  absolute  character  of  the 
grant  It  was  no  restriction  upon  her  title. 
That  he  trusted  her  to  use  the  property  ac- 
cording to  bis  wishes  and  to  eventually  dis- 
tribute the  same  in  a  like  manner  has  noth- 
ing to  do  with  the  outright  gift.  The  will 
is  absolute.  The  burden  is  upon  the  plaln- 
tifi:  to  show  by  clear  and  convincing  evidence 
that  there  existed  a  trust  of  the  nature 
claimed,  and  this  burden  she  has  not  mety 

The.  trial  court,  therefore,  was  clearly 
right,  and  the  Judgment  is  affirmed. 


SHEIMO  V.  NORQUAL  et  al. 

(Supreme  Court  of  North  -Dakota.     June  14, 
1916.     Rehearing  Denied  July  2,  1915.) 

(Bj/llahut  iff  the  Court.) 

1.  Afpeai.  and  Bbbob  (£=31039  —  Habicluis 
Kbkor— Pleading — Issues. 

Plaintiff  sued  upon  a  $110  note.  Defend- 
ant answered,  alleging  usury.  PlaiiitiS  there- 
upon served  amended  complaint,  alleging  that 
said  note  should  be  for  $100,  but  through  mu- 
tual mistake  was  made  to  read  $110.  Defend- 
ant filed  amended  answer  to  said  amended  com- 
plaint, generally  denying  the  allegations  thereof. 
No  objection  was  made  to  the  condition  of  the 
pleadings  at  the  time  of  the  trial,  and  during 
the  course  thereof  the  trial  court  informed  the 
attorney  for  plaintiff  that  defendant  could  rely 
upon  both  of  the  answers  filed.  At  the  close 
of  all  the  testimony  plaintiff  moved  for  a  di- 
rected verdict,  for  the  reason  that  the  defense 
of  usury  was  not  properly  pleaded.  Trial  court 
stated  that  he  was  not  prepared  to  rule  at 
that  time.  Before  the  raUng,  appKcation  was 
made  by  defendant  to  file  an  amended  answer  in- 
corporating the  plea  of  usury,  if  the  same  were 
not  already  contained  in  his  pleadings.  This 
motion  was  allowed,  and  the  plaintiff  was  of- 
fered all  the  additional  time  he  needed  to  pre- 
pare for  trial  upon  the  new  answer,  which  wa« 
refused  by  him,  and  a  demurrer  to  the  amended 
complaint  interposed.  This  was  overruled,  and 
the  jury  fotmd  for  the  defendant 

The  court  erred  in  holding  that  the  original 
pleadings  were  In  effect  at  the  trial,  but  the 
same  is  cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4075^088;  Dec.  Dig.  «=» 
1039.] 

2.  PixADiNa  «s>2.59— Amendment. 

It  was  not  error  to  allow  the  amendment 
to  the  answer  to  be  filed  under  the  circumstanc- 
es of  this  case,  as  plaintiff  was  allowed  sufBcient 
time  within  which  to  meet  the  issues  if  any 
change  were  made  therein,  and  the  plaintiff  waa 
therefore  In  no  manner  prejudiced. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  783-792;   Dec.  Dig.  <&=»259.] 

Appeal  from  the  BensMi  County  Coart; 
LUes,  Judge. 

Action  by  A.  M.  Shelmo  against  Nels  Nor- 
qual  and  another.  Decision  for  defendants, 
and  plaintifl  appeals.    Affirmed. 

J.  E.  Skulstad,  of  Maddock,  for  am)eUant 
T.  H.  Burke,  of  Minnewaukan,  and  E.  J.  Mc- 
Ilraith,  of  Fordville,  for  respondents. 

BURKE,  J.  The  plaintiff  served  his  com- 
plaint in  county  court,  alleging  that  the  de- 
fendants executed  and  delivered  to  him  their 
promissory  note  in  the  sum  of  $110,  with  in- 
terest at  the  rate  of  12  per  cent  after  date. 
For  answer  defendants  admit  the  execution 
and  delivery  of  their  note  for  $110,  but  al- 
lege that  the  note  was  given  to  secure  the 
sum  of  $100  borrowed  by  defendant,  and  the 
charging  of  interest  on  the  said  sum  of  $110 
is  asniious,  and  that  the  said  charging  of 
the  said  rate  of  interest  on  said  note  was 
knowingly  done  by  plaintlfT.  Defendants  ad- 
mit that  they  are  indebted  to  plaintiff  in  tite 
sum  of  $92.  After  the  service  of  this  answer 
an  amended  complaint  was  served,  wherein 
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it  was  alleged  that  It  was  the  Intention  of 
the  parties  to  said  note  that  the  note  should 
be  for  1100,  and  by  mutual  error  It  read  $11U, 
instead  of  $100.  The  defendants  thereupon 
filed  an  amended  answer  to  said  amended 
complaint,  which  was  In  effect  a  general  de- 
nial. When  the  case  was  readhed  for  trial,  no 
obJecti(m  of  any  kind  was  made  to  the  condi- 
tion of  the  pleadings,  and  plaintiff  was  called 
as  a  witness  to  substantiate  his  theory  of 
the  execution  of  the  note.  Upon  cross-exami- 
nation, and  in  refutation  of  his  theory  there- 
of, some  reference  was  made  to  a  bonus. 
Plaintiff's  counsel  took  exception  to  this, 
claiming  that  nsury  was  not  pleaded  as  a  de- 
fense. The  court  thereupon  called  his  atten- 
tion to  paragraph  4  of  the  original  answer, 
and  Infomied  counsel  that  the  case  would 
be  tried  upon  that  pleading  as  supplemented 
by  the  amended  answer.  At  the  close  of  all 
of  the  testimony  plaintiff  moved  for  a  direct- 
ed verdict  upon  the  grounds  that  the  only  de- 
fense Interposed,  that  of  usury,  was  not 
pleaded  in  the  amended  answer.  The  court 
stated  that  he  was  not  prepared  to  rule  at 
that  time,  and  an  adjournment  was  taken 
nntU  the  next  morning.  Upon  convening,  de- 
fendant's attorney  stated  that  he  still  be- 
lieved the  original  answer  stood,  but,  if  the 
court  held  otherwise  he  would  move  for 
leave  to  file  an  amended  answer.  This  was 
allowed,  and  both  the  original  answer  and 
the  amended  answer  were  consolidated  into 
one  pleading,  whereupon  the  ooxirt  denied 
the  motion  for  a  directed  verdict  Thereup- 
on plaintiff's  attorney  moved  the  court  for  a 
certain  time  within  whl<di  to  answer,  if  an 
answer  In  his  judgment  should  be  made,  or 
to  ffle  a  demurrer.  Whereupon  the  follow- 
ing proceedings  were  bad: 

"The  Court:  Ton  can  ask  the  court  to  have 
the  case  reopened.  How  long  would  it  take  yon 
to  determine? 

"Mr.  Skulstad :  If  it  please  the  court,  I  want 
to  demur  to  this  answer. 

"The  Court :  What  is  going  to  be  the  ground 
of  your  demurrer?  Ton  know  the  statutory 
grounds  for  demurrer.  Which  are  you  going 
to  urge? 

"Mr.  Skulstad :  For  the  reason  that  the  same 
fails  to  set  out  an  action  or  a  defense  to  the 
complaint  herein. 

"The  Court :  You  may  prepare  your  demur- 
rer, and  the  demurrer  will  be  denied.  You  can 
file  it,  and  put  it  In  the  record,  and  I  will  deny 
it  without  argument.  You  may  prepare  the  de- 
murrer subsequently,  and  file  It,  so  as  to  com- 
plete tiie  record." 

The  case  was  submitted  to  the  Jury,  who 
found  for  the  defendant.  Plaintiff  appeals, 
alleging  two  groups  of  errors: 

[1]  1.  Appellant  alleges  that  "the  court 
erred  in  holding,  evidently,  that  the  original 
pleadings  were  In  effect  at  the  trial"  As  will 
be  gathered  from  the  foregoing  statement  of 
facts,  the  original  complaint  was  upon  a 
promissory  note  for  the  sum  of  $110.  This 
was  answered  with  the  plea  of  usury.  There- 
npon  the  plaintiff  filed  an  amended  com- 
plaint, claiming  the  note  was  for  $100,  but 
by  mistake  it  bad  been  written  $110,  and  to 


this  an  amended  answer  was  Inteiposed  in 
the  nature  of  a  general  denial.  It  was  evi- 
dently the  Intention  of  the  defendants  that 
this  amended  answer  should  go  merely  to  the 
new  portions  of  the  complaint;  that  is,  it 
denied  that  the  note  was  taken  by  mis- 
take for  $10  more  than  the  amoimt  borrowed. 
During  the  course  of  the  trial,  the  trial  judge 
and  defendant's  attorney  clearly  apprised 
plaintiff  that  this  was  their  understanding 
of  the  pleadings.  We  believe  the  trial  court 
erred  In  holding  usury  to  he  a  plea  at  time 
the  ruling  was  made,  but  the  same  was  cur- 
ed, as  shown  in  paragraph  2. 

[2]  2.  Error  is  predicated  on  the  allowance 
of  the  amendment  to  the  answer  to  the 
amended  complaint.  We  are  satisfied  that 
there  Is  no  error  in  this  ruling.  To  begin 
with,  usury  was  the  defense  at  the  beginning 
of  the  lawsuit.  Defendant  never  Intended  to 
abandon  the  same,  and  never  gave  plaintiff 
to  understand  that  such  defense  was  aban- 
doned. Filing  of  the  general  denial  was  in- 
tended to  operate  as  a  supplemental  answer, 
denying  the  new  matter  set  out  In  plaintifTs 
complaint  In  this  he  was  mistaken,  but  it 
is  a  circumstance  showing  lack  of  prejudice 
to  plaintiff's  rights.  Section  7482,  C.  I<.  1913, 
provides: 

"That  the  court  may,  before  or  after  judg- 
ment in  furtherance  of  justice  and  on  such 
terms  as  may  be  proper,  amend  any  pleading, 
process  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party;  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake  in 
any  other  respect;  or  by  inserting  other  allega- 
tions material  to  the  case;  or,  when  the  amend- 
ment does  not  change  substantially  the  claim  or 
defense,  by  conforming  the  pleading  or  proceed- 
ing to  the  facts  proved." 

A  r£sum6  of  the  holding  of  this  court  un- 
der this  statute  will  be  found  in  the  case  of 
Holler  V.  Aamodt  153  N.  W.  465,  just  decided 
by  this  court.  From  the  same  it  will  be  not- 
ed that  the  court  should  show  liberality  In 
allowance  of  amendments,  where  it  appears 
that  the  ends  of  justice  will  be  promoted. 
Especially  In  point  is  the  case  of  Martin  v. 
Luger,  8  N.  D.  220,  77  N.  W.  1003.  See,  also, 
Webb  v.  Wegley,  19  N.  D.  606,  125  N.  W. 
562;  Barker  v.  More,  18  N.  D.  82,  U8  N.  W. 
823;  Anderson  v.  First  Katlonal  Bank,  5  N. 
D.  80,  64  N.  W.  114;  Flnlayson  v.  Petterson, 
11  N.  D.  45,  89  N.  W.  855.  In  Martin  v.  Lu- 
ger, supra,  this  court  quotes  from  Kirsteln 
V.  Madden,  38  Cal.  162,  in  the  following  lan- 
guage: 

"From  oversight  of  counsel,  committed  under 
pressure  of  business,  pleadings  are  often  defec- 
tive. In  such  cases,  when  an  offer  to  amend  ii 
made,  at  such  a  sta^e  in  the  proceedings  that 
the  other  party  will  not  lose  an  opportunity  to 
fairly  present  his  whole  case,  amendments  should 
be  allowed  with  great  liberality." 

Also  from  Hayden  v.  Hay  den,  46  Cal.  837: 
"Undoubtedly  courts  should  be  liberal  in  al- 
lowing amendments,  to  the  end  that  cases  may 
be  fully  and  fairly  presented  upon  their  merits, 
and  that  equal  and  exact  justice  may  be  done 
between  the  parties." 

A  perusal  of  the  cases  cited  from  our  own 
court  shows  beyond  any  question  that  this 
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amendment  sbonld  bavei  been  allowed,  be- 
cause it '  in  no  way  prejudiced  plaintiff's 
rights,  aa  he  was  given  every  opportunity  he 
desired  to  reopen  his  case.  Courts  will  not 
require  the  idle  ceremony  of  offering  the 
same  testimcmy  to  the  Jury  that  has  Just 
heard  it 
The  order  is  in  all  things  affirmed. 


INVESTORS'    SYNDICATE    v.    NORTH 

AMERICAN  COAL  &  MINING  CO. 

et  al.  (BEYER,  Intervener). 

(Supreme   Court   of    North    Dakota.     June  4, 

1915.    Rehearing  Denied  July  2,  1915.) 

(ByUdbut  ty  th«  Court.) 

1.  CoBPOHATioNS    ®=3206  —  Acnow    Against 
Cobporation—Stockholdkb— Right  to  In- 

TEBVENE. 

Tbis  suit  is  a  continuation  of  the  litigation 
mentioned  in  Investors'  Syndicate  v.  Letts,  22 
N.  D.  452,  134  N.  W.  317,  where  a  statement  of 
the  facts  may  be  found.  Intervener  has  the 
right,  under  the  facta  of  this  case,  to  answer 
upon  behalf  of  the  coal  company,  having  shown 
that  the  officers  thereof  had  refused  to  defend. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  fi  791-'re6;   Dec.  Dig.  «=>206.] 

2.  COBPOBATTONB     fl=»209— FOBEOLOSTJBE— IW- 

TKBVENEB — Laches— Fbaud. 

Intervener  is  not  guilty  of  laches  in  the 
premises. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  806,  807;  Dec.  Dig.  <S='2O0.] 

8.  LniiTATioN  or  Actioks  «=»100— Running 
or  Statute— Knowledge  of  Fbaxjd. 

Intervener's   claim   is   not   barred   by   the 

statute  of  limitations. 
[Ed.  Note. — For   other  cases,  see  Limitation 

of  Actions,  Cent  Dig.  ||  323,  480-493;    Dec. 

Dig.  «=>100.] 

4.  CoBPOBATioNS  €=»482  —  Mobtgagb— FOBK- 
OLosuBB— VAiiiDirr— StTFrioisNOT  of  Evi- 

DKNCE. 

Findings  of  the  trial  court  that  the  mort- 
gage in  question  was  fraoiduleotly  issued  and 
ultra  vires,  and  that  this  fact  was  known  to  the 
Investors'  Syndicate  before  its  execution,  have 
ample  support  in  the  evidence,  and  are  adopted 
upon  trial  de  novo  by  this  court 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  IMg.  S§  1870,  1877-1888;  Dec.  Dig.  «=» 
482.] 

Appeal  from  District  Court,  Stark  County; 
Crawford,  Judge. 

Action  by  the  Investors'  Syndicate  against 
the  North  Amei-ican  Coal  &  Mining  Company, 
a  corporation,  and  others,  wherein  John  F. 
Beyer  intervened.  From  an  adverse  Judg- 
ment, plaintiff  appeals.    Affirmed. 

Bangs,  Netcher  &  Hamilton  and  W.  J.  May- 
er, all  of  Grand  Forks  (Charles  Bl  Purdy,  of 
Minneapolis,  Minn.,  of  counsel),  for  appel- 
lant M.  A.  Hlldreth,  of  Fargo,  for  respond- 
ents. 

BDRKE,  J.  This  Is  a  eontlnnatloQ  of  the 
litigation  mentioned  in  Investors'  Syndicate 
T.  Letts  (Beyer,  Intervener),  reported  at  22 
N.  D.  452,  134  N.  W.  317.  As  will  appear 
from  the  statement  of  facts  given  in  the 


above-mentioned  opinion,  the  Intervener, 
Beyer,  the  Letts,  and  one  Williams  organiz- 
ed a  company  known  as  the  North  American 
Goal  &  Mining  Company,  of  which  Beyer  re- 
cdved  $10,000,  the  Letts  $10,000,  and  Wil- 
liams $30,000  in  stock.  No  money  was  paid 
for  any  part  oC  this  stock,  excepting  by  Bey- 
er, as  hereinafter  mentioned.  The  Letts  own- 
ed their  homestead,  the  N.  W.  %  16—139—04. 
incumbered  by  a  mortgage  of  $500  given  to 
one  Dana,  and  the  S.  E.  ^  of  same  section. 
In  the  organization  of  the  company,  the 
Letts  turned  over  this  land,  subject  to  the 
mortgage,  ta  return  for  their  stock  in  the 
company.  Beyer  obtained  his  stock  by  paying 
up  the  various  mortgages  against  this  and 
other  lands,  paying  the  taxes,  and  contribnt- 
ing  enough  cash  to  make  up  the  total  sum  of 
$3,440.  AU  of  this  was  turned  over  to  the 
company  for  the  $10,000  stock  whldi  he  re- 
ceived. In  making  the  transfers  aforesaid, 
he  took  in  bis  own  name  the  $500  mortgage 
upon  the  Letts  homestead,  and  also  took  in 
his  own  name  the  N.  %  section  21 — 130 — 04. 
The  mortgage  he  assigned  to  the  coal  com- 
pany by  an  instrument  in  writing,  and-  the 
land  be  deeded  to  them  by  warranty  deed. 
In  this  manner  the  company  became  the  own- 
er of  the  mortgage  upon  the  quarter  section 
in  section  16  and  the  absolute  own»  of  the 
half  section  in  21.  Williams  upon  his  part 
donated  his  services  as  promoter  and  received 
$30,000  worth  of  stock.  As  recited  in  the 
former  opinion,  the  coal  company  executed  a 
mortgage  upon  the  S.  E.  ^  of  16  and  the 
half  section  in  21  and  assigned  the  $500  mort- 
gage upon  the  N.  W.  %  of  16  to  the  Investors' 
Syndicate.  Beyer  served  as  treasurer  and 
director  of  the  coal  company  for  several 
years,  when  he  resigned  on  account  of  a  dis- 
agreement with  Williams.  About  five  years 
after  the  organization  of  the  coal  company, 
Beyer  brought  an  action  against  it  and  Wil- 
liams, to  have  the  entire  transaction  rescind- 
ed niK>n  the  ground  of  fraud  in  its  inception, 
offering  to  return  his  $10,000  stock,  and  esu- 
ing  for  a  return  to  him  of  the  land  and  the 
$500  mortgage.  After  a  trial  upon  the  mer- 
its in  the  United  States  District  Court  Bey- 
er was  defeated,  the  court  holding  that  no 
fraud  had  been  practiced  upon  bim  which 
would  Justify  a  rescission ;  the  language  of 
the  opinion  being  found  at  page  454  of  22 
N.  D.,  134  N.  W.  317.  No  appeal  was  taken 
from  this  decree.  The  Investors'  Syndicate 
thereupon,  began  foreclosure  of  the  $500 
mortgage,  naming  the  Letts  as  defendants. 
Beyer  intervened,  alleging  that  he  had  been 
defrauded  in  assigning  the  mortgage,  and 
asked  for  rescission  and  to  have  the  title 
thereto  restored  to  him.  In  this  action,  Bey- 
er was  again  defeated,  as  will  be  seen  from 
the  opinion  already  mentioned;  this  court 
holding  the  decision  of  the  United  States 
District  Court  res  Judicata  of  the  controver- 
sy. Later  the  Investors'  Syndicate  Company 
started   the   case  at   bar   to  foreclose    the 
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mvrtgage  which  had  been  glren  to  It  by  the 
coal  company  upon  the  S.  B.  %  of  16,  and  the 
N.  ^  of  21.  No  defense  being  made  by  the 
coal  company,  Beyer  again  Intervened,  claim- 
ing that  the  mortgage  given  by  the  coal  com- 
pany to  the  Investors'  Syndicate  was  fraud- 
ulent and  ultra  vires. 

He  alleges  that  he  has  demanded  of  the 
officers  of  the  coal  company  that  they  inter- 
pose a  defense  to  the  action  of  foreclosure, 
but  such  officers  have  neglected  to  do  so,  and 
are  in  a  conspiracy  with  the  plaintiffs  to  pre- 
vent a  defense  being  interposed,  wherefore 
be  (the  intervener)  prays  that  the  plaintifTs 
complaint  be  dismissed  on  the  merits  and 
for  costs.  In  his  brief,  be  states  his  position 
aa  follows: 

"We  may  maintain:  (1)  That  John  F.  Beyer 
bfts  a  right  to  intervene  in  the  action  pending. 
(2)  That  his  petition  in  intervention,  and  com- 
plaint in  intervention,  state  a  good  defense  to 
the  foreclosure  of  the  mortgage  and  suit  on  the 
notes  set  out  in  plaintiff's  complainL  (3)  That 
it  appears  upon  the  face  of  the  complaint  in 
intervention  that  the  resolutions  that  were 
paaeed  by  the  North  American  Coal  &  Mining 
Company  were  attended  by  Williams  and  his 
■wife,  who  were  directors.  That  they  had  voted 
themselves  under  the  resolutions  large  salai'ies, 
which  they  have  never  earned.  That  they 
thereupon,  in  fraud  of  the  rights  of  Mr.  Beyer 
and  the  other  stockholders,  mortgaged  the  as- 
sets of  the  company  and,  upon  securing  the  as- 
sets, paid  their  personal  debts  to  the  plaintiff 
sorporation.  That  the  action  of  Williams  and 
hia  wife  was  a  fraud  in  law  against  Beyer, 
and  is  sufficient  in  itself  to  defeat  the  plain- 
tiff to  maintain  his  action  on  the  note  and  for 
a  foredosnre  of  the  mortgage." 

The  trial  court  found  that  the  notes  and 
aMtrtgagBB  given  by  tlie  coal  company  were 
fkraadulent  and  ultra  vires,  and  that  those 
facts  were  known  to  the  Investors'  Syndicate 
at  the  time  of  their  execution,  and  Judgment 
was  entered  nullifying  the  same,  with  costs 
in  fhvor  at  Beyer.  The  Investors'  Syndicate 
appeals,  demanding  a  trial  de  novo  in  this 
•onrt. 

[1]  1.  Appellant  attacks  the  right  of  the 
intervener  to  answer  upon  behalf  of  the  com- 
pany, claiming  tliat  he  has  no  direct  interest ; 
that  he  does  not  ofTer  a  mere  defense  but 
porposee  to  litigate  new  issues  requiring  new 
parties  to  the  acti<m;  tliat  he  does  not  Join 
either  the  plaintiff  or  the  defendant;  and 
that  he  has  not  served  his  complaint  upon 
all  the  parties  to  the  original  action.  It  is 
true  that  the  intervener  tias  denominated  his 
pleading  a  complaint;  tliat  he  filed  an  amend- 
ed complaint  in  Intervention  which  seems  to 
lose  sight  of  the  defensive  character  of  his 
first  pleading  and  has  been  guilty  of  other 
irregularities  and  inaccuracies  of  pleading. 
But,  in  the  interests  of  Justice,  this  court 
can  overlook  these,  more  especially  so  in  view 
of  the  fact  tliat  the  plaintiff  could  in  no  man- 
ner have  been  misled  by  any  allegations 
therein  contained.  We  will  therefore  treat 
lltie  Intervener's  pleading  as  an  answer  and 
defense  to  the  foreclosure  suit  made  by  him- 
self as  Intervener,  but  upon  behalf  of  the  coal 
company   of  which   he   was  a  stockholder, 


whose  offlcera  had  refused,  after  due  reiiuest, 
to  defend  the  foreclosure  action.  That  Ueyet 
could  intervene  under  those  circumstances  is 
clear,  under  all  the  authoritlea 

We  quote  from  Cook  on  Corporations  (6th 
Ed.)  VOL  3,  I  848: 

*****  And  where  good  defense  to  a  mort- 
gage actually  exists,  and  the  corporation,  as  de- 
fendant in  the  foreclosure  suit,  fails  to  set  them 
up,  or  where  the  trustee,  as  complainant,  is 
not  protecting  the  interest  of  the  mortgaged 
bondholders  whom  he  represents,  then  diliicult 
questions  arise,  and  they  are  peculiar  to  cor- 
porative law.  The  question  then  arises:  Who 
can  complain,  and  what  is  his  remedy?  The 
clearest  method  of  treating  this  subject  is  per- 
haps to  consider  the  status  of  each  party  sepa- 
rately from  the  others,  as  follows:  (a)  Irustee. 
•••(b)  Bondholders.  •  •  •  (c)  •  •  * 
(i)  The  remedy  of  stoclcholders  against  a  col- 
lusive or  fraudulent  foreclosure  of  a  coroora- 
tive  mortgage  has  been  a  prolific  source  of  liti- 
gation. A  frequent  fraud  on  stockholders,  and 
one  which  it  is  difficult  to  detect  and  prove,  is 
where  there  is  a  valid  defense  to  the  mortgage 
but  the  holders  collusively  neglect  to  defend 
against  a  suit  or  foreclosure,  in  consequence  of 
which  a  default  is  taken  and  the  corporation 
speedily  deprived  of  all  its  assets.  It  is  a 
fraud  difficult  to  detect,  since  ordinarily  there 
is  no  defense  to  foreclosure  suits,  and  the  de- 
fenses which  should  have  been  set  up  by  the 
corporation  are  difficult  of  proof  themselves. 
At  an  early  day  the  leading  case  of  Koehler  v. 
Black  River  Falls  Iron  Cb.,  67  U.  S.  715,  17 
L.  Ed.  330,  established  the  principle  that  a 
stockholder  in  such  a  case  may  be  allowed  to  go 
in  as  a  defendant,  and  set  up  the  defenses  which 
the  corporation  ought  to  have  set  up.  •  •  • 
Stockholders  will  be  allowed  to  intervene  and 
defend  where  a  default  has  been  allowed  and  the 
stockholders  allege  collusion  and  show  an  ap- 
parently good  defense.  [Gases  cited.]  •  •  • 
A  stockholder's  remedy  during  the  pendency  of 
a  foreclosure  sruit  is  in  that  suit  and  not  to 
be  an  independent  suit.  *  •  •  The  proper 
remedy  is  for  the  corporation  to  set  up  this  de- 
fense, and,  if  it  declines  to  set  it  up,  then  the 
stockholder  may  intervene.    *    •    •>> 

At  10  Cya  p.  809,  It  is  said: 

"As  a  general  rule,  a  corporation  can  appear 
to  defend  litigation  only  in  its  corporative  ca- 
pacity, represented  by  its  properly  constituted 
officers.  But  if  a  snit  is  brought  against  the 
corporation,  and  the  directors,  in  breach  of  their 
trust,  fail  or  refuse  to  make  defense  to  the  same 
in  the  name  of  the  corporation,  shareholders 
will  be  permitted  so  to  do." 

Of  course,  this  intervention  can  only  he 
after  the  corporation  has  refused  to  defend 
or  showing  is  made  that  its  officers  should  not 
be  intrusted  with  such  defense.  We  reach 
the  conclusion,  therefore:  That  Beyer  was 
entitled  to  intervene,  and  that  liis  complaint 
in  intervention  should  be,  and  wUl  be,  treat- 
ed by  this  court  as  an  answer.  This  can 
easily  be  done  by  disregarding  immaterial 
matter  therein  contained  and  looking  only  to 
those  portions  which  assert  that  the  mort- 
gage given  by  the  coal  company  was  ultra 
vires,  fraudulent,  and  void.  That  these  facts 
were  known  to  the  Investors'  Syndicate  at 
the  time  the  mortgage  was  given  to  them. 
That  intervener  has  requested  the  officers  of 
the  coaA  company  to  urge  this  defense  against 
the  foreclosure  proceedings.  That  they  have 
refused  to  so  defend,  and  therefore  inter- 
vener, as  a  minority  stockholder,  is  entitled 
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to  make  such  defense  for  the  company. 
Hawes  T.  Oakland,  104  U.  S.  450,  26  L.  Ed. 
827 ;  9  M.  A.  L.  P.  256-^,  S  201. 

[2]  2.  Appellant  next  insists  that  the  Inter- 
vener, aa  well  as  the  stockholders  generally, 
of  the  coal  company,  are  guilty  of  such  laches 
in  their  attack  npon  the  mortgage  aforesaid 
that  they  should  not  be  heard  in  a  court  of 
equity.    In  appellant's  brief  it  is  said: 

"Proof  shows  that  Beyer  made  the  same  charg- 
es ten  years  ago.  It  is  preposterous,  in  the 
face  of  the  record  in  the  federal  court,  for  him 
to  deny  knowledge  of  the  so-called  fraud,  since 
he  chained  it  then  and  sought  similar  relief 
affirmatively,  as  now  by  way  of  defense." 

While  It  cannot  be  denied  that  Beyer  has 
been  in  possession  of  some  of  the  facts  since 
1903,  yet  we  do  not  believe  such  knowledge 
should  preclude  him  from  his  defense  at  this 
time.  The  status  of  the  parties  is  the  same 
to-day  as  It  was  in  1895.  The  mortgage  has 
not  been  assigned  by  the  Investors'  Syndi- 
cate, and  there  has  been  no  change  in  the 
ownership  of  the  stock  of  the  coal  company ; 
therefore  there  are  no  new  parties  to  be  mis- 
led by  the  acquiescence  of  the  intervener  dur- 
ing the  years  that  the  mortgage  has  been  al- 
lowed to  stand  of  record.  So  long  as  no  ef- 
fort was  made  to  foreclose  the  mortgage, 
Beyer  might  not  be  expected  to  act  As  al- 
ready noted,  he  had  on  two  occasions  at- 
tempted to  recover  the  land  for  himself  and 
had  failed.  Thereafter  his  <Mily  hope  was 
that  the  coal  company  might  preserve  its  as- 
sets so  bis  stock  therein  might  not  be  Im- 
paired in  value.  As  early  as  1906,  the  Unit- 
ed States  District  CX)urt  tn  so  many  words 
told  Beyer  that  his  only  remedy  was  to  bring 
an  action  of  dissolution  against  the  coal  com- 
pany and  to  Impound  its  assets  for  the  bene- 
fit of  the  persons  who  had  actuaAly  contribut- 
ed, but  Beyer  has  so  far  failed  to  follow  this 
advice  and  appears  In  this  case  at  great  ex- 
pense with  the  only  hope  of  defeating  the 
foreclosure  and  with  no  possibility  of  ob- 
taining any  affirmative  i)ersonal  relief.  But 
the  fact  that  be  has  been  in  constant,  though 
fruitless,  litigation,  sbould  be  considered  In 
determining  whether  or  not  he  has  been 
guilty  of  laches.  The  records  of  this  court 
bear  evidence  that,  during  the  past  ten  years, 
Beyer  has  not  been  sleeping  upon  his  rights, 
although  he  has  many  times  mistaken  his 
remedy.  We  cannot  agree  with  appellant 
when  he  says  that  he  has  been  Indifferent 
and  has  neglected  his  duty  In  the  premises. 
In  this  connection,  we  should  also  remember 
that  during  all  of  '  those  years  Beyer  was 
trying  to  get  possession  of  the  books  of  the 
company  for  the  purposes  of  obtaining  direct 
Information  upon  which,  as  he  says,  he  In- 
tended to  base  the  proper  action  later  on. 

In  Townsend  v.  Vanderwerker,  160  V.  S. 
172,  16  Snp.  Ct  258,  40  L.  Ed.  383,  the  Su- 
preme Court  of  the  United  States  says: 

"The  gnestioa  of  laches  does  not  depend,  as 
does  the  statute  of  limitations,  upon  the  fact 
that  a  certain  definite  time  has  elapsed  since 
the  cause  of  action  accrued,  but  whether,  under 
all  the  evidence  of  the  particular  case,  plain- 


tiff is  chargeable  with  a  want  of  due  diligence 
in  failing  to  institute  proceedings  before  be  did. 
In  this  case,  we  think  the  delay  is  fully  ex- 
plained." 

We  think  the  same  conclusion  should  be 
reached  in  this  case.  The  defendant  has  ex- 
cused his  failure  to  bring  an  action  to  set 
aside  tUs  mortgage  on  behalf  of  the  corpora- 
tion. See,  also,  N.  R.  R.  Co.  v.  Boyd,  228 
U.  S.  482,  33  Sup.  Ct.  554,  57  h.  Ed.  931,  de- 
cided in  December,  1913. 

[3]  3.  Appellant  next  urges  that  Mr.  Bey- 
er's dalm  is  barred  by  the  statute  of  limita- 
tions, citing  section  7375,  C.  h.  1913,  subd.  6, 
which  reads: 

"An  action  for  relief  on  the  ground  of  fraud 
in  cases  which  heretofore  were  solely  cognizable 
by  the  court  of  chancery,  the  cause  of  action 
in  such  cases  not  to  be  deemed  to  have  accrued 
until  the  discovery  of  the  agreed  party  of  the 
facts  constituting  the  fraud"  (must  be  com- 
menced within  six  years). 

Appellant  strenuously  Insists  that  Beyer 
made  the  identical  charges  In  a  verified  com- 
plaint more  than  ten  years  before  the  instito- 
tlon  of  the  present  foreclosure  suit,  and  says: 

"From  this  it  plainly  appears  that  both  Beyer 
and  bis  counsel  were  perfectly  familiar  with 
the  situation  as  early  as  1901,  and  were  uie^ 
ing  the  same  matters  in  the  court  then  as  now. 

Several  answers  can  be  made  to  this  con- 
tention: First,  the  facts  alleged  by  Beyer, 
if  true,  render  the  mortgage  absolutely  void, 
and  the  Intervener  is  not  asking  any  affirm- 
ative relief  but  rather  defending  the  ooal 
company  against  the  wrongful  imposition  of 
a  void  Instrument  upon  the  assets  of  the  com- 
pany. It  is  the  Investors'  Syndicate  that  is 
asking  the  relief,  and  not  the  intervener. 
This  matter  Is  so  well  treated  In  Schoener  t. 
Lissauer,  107  N.  Y.  Ill,  18  N.  E.  741,  that 
we  will  quote  from  that  opinion  as  an  answer 
to  appellant's  contenticm.  In  such  case  tbe 
New  York  court  says: 

"The  court  found  that  the  execution  of  the 
mortgage  was  made  under  fraud  and  duress. 
♦  •  •  An  action  was  then  brought  to  cancel 
the  mortgage  as  a  cloud  on  the  title.  The  de- 
fendant set  up  tbe  statute  of  limitations  and 
claimed  that,  maannach  as  the  action  was  not 
brought  within  six  years,  therefore  the  plain- 
tiff is  entitled  to  no  relief." 

The  court  held  tbe  statute  of  limitations 
bad  no  application,  and  in  the  opinion  said: 

"We  are  of  tbe  opinion  that  this  limitation 
does  not  apply  to  an  action,  like  the  present  one, 
to  remove  a  cloud  upon  the  title  to  land.  The 
action  is  not  brought  to  recover  tbe  land,  that 
being  already  in  the  possession  of  the  plain- 
tiffs, but  to  compel  the  cancellation  of  an  in- 
strument to  which  they  have  a  good  defense, 
but  which  constitutes  an  apparent  lien,  and 
so  long  as  it  remains  outstanding,  injuriously 
affects  their  title,  and  their  defense  to  which, 
resting  on  extrinsic  facts  to  be  established  by 
evidence,  may  be  imperiled  by  the  lapse  of  time 
and  the  consequent  loss  of  testimony.  Should 
the  defendants  ever  seek  to  enforce  their  mort- 
gage, the  plaintiffs  could  not,  by  any  lapse  <^ 
time,  be  barred  of  the  right  to  prove  tlie  facts 
which  constitute  their  defense  to  it,  although 
they  might  be  seriously  embarrassed  in  the 
practical  exercise  of  that  right.  It  is  an  ac- 
knowledged head  of  equity  jurisdiction,  resting 
on  these  grounds,  to  remove  clouds  upon  the 
title  to  land,  at  the  suit  of  the  owntx  of  tlie 
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fee.  Sudi  owner  has  a  right  to  invoke  this  aid 
and  to  have  an  app<ur«nt,  though  not  real,  in- 
combrance,  discharged  of  record  at  any  time 
while  he  continues  to  be  owner.  This  right,  aa 
said  in  some  of  the  authorities,  is  never  barred 
by  the  statute  of  UmitationB,  so  long  as  the 
doud  continnes  to  exist." 

See,  also,  Miner  v.  Beekman,  50  N.  X.  837, 
where  U  Is  said: 

"It  is  an  acknowledged  branch  of  equity  ju- 
risdiction to  remove  clouds  from  the  title  at 
the  suit  of  the  owner  of  the  fee.  Such  owner 
has  a  right  to  invoke  this  aid.  But  must  he 
do  it  within  ten  years  after  the  commencement 
of  the  cloud,  or  may  he  do  it  any  time  during  its 
existence  while  he  continues  such  owner?  My 
condusion  is  that  this  is  a  continuing  right 
that  may  be  asserted  at  any  time  during  the 
existence  of  the  cloud,  never  barred  by  the  stat- 
ute of  limitations  while  the  cloud  continues  to 
exist.  •  •  •  While  the  owner  of  the  fee  con- 
tinoes  liable  to  an  action  for  the  foreclosure 
of  a  mortgage,  •  •  •  he  has  a  continuing 
right  to  the  aid  of  equity  to  determine  the 
amount,  if  uncertain,  and  to  compel  its  discharge 
npon  iMiyment  and  an  action  to  enforce  this 
continuing  rignt  cannot  be  liarred  by  the  stat- 
ute of  limitations,  for  the  reason  that  it  is 
continuing.  This  is  analogous  to  the  rule  as 
to  private  nuisances,  \ihich  are  regarded  as 
continuing  injuries;  and,  although  damages 
sustained  therefrom  cannot  be  recovered  for  more 
than  six  years  jnrior  to  the  commencement  of 
the  action,  yet  a  recovery  may  be  had  for  this 
period,  although  the  nuisance  had  its  origin 
before  snch  time." 

See,  also,  Wood  on  Limitations  (3d  Ed.)  p. 
139;  Sterens  r.  Union  Trust  Co.,  57  Hun, 
498,  11  N.  T.  Snpp.  268;  Walte  on  Fraudu- 
lent CoDTeyances  and  Creditors'  Bills,  i  148 ; 
Traer  v.  Clews,  115  U.  S.  628,  6  Sup.  Ct  155, 
29  L.  Ed.  467;  Klrby  v.  Lake  Shore  Rail- 
way, 120  U.  S.  130,  7  Sup.  Ct  430,  30  L.  Ed. 
569. 

Another  reason  for  our  conclusion  that  the 
statute  of  Ilmltatiotis  did  not  run  in  this  case 
la  that  all  of  the  facts  constituting  the  fraud 
were  not  known  to  the  Intervener  at  the  time 
of  bringing  the  action  In  the  United  States 
court.  He  claims,  for  instance,  that  be  did 
not  learn  that  Tappen,  the  secretary  of  the 
Investors'  Syndicate,  had  been  at  one  time  a 
stockholder  and  secretary  of  the  coal  com- 
pany and  a  former  partner  in  business  of 
Williams,  until  a  much  later  period ;  that  he 
did  not  know  that  the  meeting  of  the  coal 
company,  authorizing  the  execution  of  the 
mortgage,  was  held  at  the  private  home  of 
Mr.  Williams  until  1913,  and  there  is  con- 
siderable corroboration  of  this  claim.  The 
authoritlea  seem  to  be  unanimous,  and  our 
Code  spedflcally  provides  that  the  statute 
shall  not  begin  to  run  until  the  fraud  Is  dis- 
covered. 

In  Gates  v.  Andrews,  37  N.  Y.  668,  97  Am. 
Dec.  764,  the  court  says: 

In  case  of  fraud  the  statute  of  limitations 
does  not  begin  to  run  until  there  is  perfect  right 
to  sue  and  the  fraud  was  previously  discovered. 
Tarke  v.  Binghant.  123  Cal.  163,  55  Pac.  759 ; 
Wood  on  Limitations,  J  62. 

The  statute  of  limitations  has  not  run 
against  the  defense  interposed. 

[4]  4.  The  next  complaint  of  appellant  is 
that  the  findings  of  fact  madb  by  the  trial 


court  are  not  supported  by  the  evidence,  es- 
pecially the  finding  that  the  mortgage  in 
question  was  fraudulently  Issued,  ultra  vires, 
and  void,  and  those  facts  were  known  to  the 
Investors'  Syndicate.  The  findings  of  the 
trial  court  are  lengthy  and  the  evidence  vo- 
luminous. To  produce  both  would  fill  a  vol- 
ume of  the  North  Dakota  Reports,  so  we 
wiU  have  to  give  the  briefest  r€8um£,  or  our 
conclusion  of  the  effect  of  such  testimony 
after  a  careful  perusal  thereof.  There  Is 
testimony  which,  to  our  mind,  shows  the  fol- 
lowing In  part  to  be  the  facts:  Williams, 
the  promoter  and  president  of  the  coal  com- 
pany, and  Tappen,  the  secretary  of  the  In- 
vestors' Syndicate,  were  business  associates 
before  the  organization  of  the  coal  company, 
and  at  one  time  officed  together.  That,  when 
the  coal  company  was  first  organized,  stock 
therein  was  Issued  to  Tappen,  for  which  he 
never  paid,  and  which  was  canceled  from  the 
books  of  the  company,  and  that  at  one  time 
Tappen  was  elected  an  officer  of  the  coal 
company.  That  Williams  took  three-fifths  of 
the  stock  of  the  coal  company  for  practically 
nothing,  except  his  services,  and  did  nothing 
whatever  towards  developing  a  coal  mine. 
That  he  either  borrowed  or  pretended  to  bor- 
row $1,118.43  of  the  Investors'  Syndicate,  of 
which  Tappen  was  secretary,  and  assigned 
some  of  his  stock  in  the  coal  company  as  col- 
lateral. That  thereafter  a  meeting  of  the 
coal  company  was  held  at  Williams'  house, 
at  which  Beyer  was  not  present  nor  invited, 
and  at  such  meeting  a  mortgage  In  this  sum 
was  authorized  to  be  given  by  the  coal  com- 
pany upon  its  entire  assets,  and  at  the  same 
meeting  Williams  and  his  wife  voted  them- 
selves back  salary  which  bad  not  theretofore 
been  authorized  by  the  company.  That,  upon 
the  execution  of  the  mortgage,  Williams  took 
the  entire  proceeds,  even  to  the  last  cent, 
from  the  Investors'  Syndicate  Company,  and 
a  few  hours  later  paid  it  back  to  said  In- 
vestors' Syndicate  Company  to  pay  his  own 
personal  note  and  to  take  down  the  stock 
which  he  had  put  up  as  collateral.  That  the 
coal  company  itself  did  not  get  a  cent  of  this 
money,  unless  it  might  be  said  that  the  same 
bad  been  spent  in  paying  back  salaries  to 
Williams  and  his  wife.  Without  setting 
forth  more  of  the  testimony,  which,  as  we 
have  already  said,  is  voluminous,  we  announce 
it  our  opinion  that  the  Investors'  Syndicate 
Company,  through  its  secretary,  Tappen,  and 
the  officers  of  the  coal  company,  principally 
Williams,  entered  into  a  fraudulent  agree- 
ment to  rob  the  coal  company  of  its  entire 
assets  for  the  purpose  of  defeating  the  rights 
of  the  minority  stockholders.  We  are  further 
of  the  opinion  that  in  so  doing  the  officers 
of  the  coal  company  exceeded  their  authority 
in  the  issuance  of  the  mortgage,  and  that  the 
same  is  absolutely  void,  and  was  so  known 
to  the  Investors'  Syndicate  Company  at  the 
time  they  pretended  to  have  purchased  it 
This  was  also  the  conclusion  of  Judge  Ami- 
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aon,  who  tried  the  rescission  case  more  than 
ten  years  ago,  In  which  opinion  he  said: 

"Ab  to  the  adrancements  of  money  b^  the 
Investors'  Syndicate,  there  are  some  suspicioas 
circumstances  there.  •  •  •  I  think  the  evi- 
dence would  justify  the  belief  that  Tappen  and 
Williams  had  a  full  understanding  in  regard  to 
it.  •  •  •  That  the  transaction  that  has  been 
disclosed  here  was  developed  for  the  purpose 
of  putting  the  Investors'  Syndicate  in  a  better 
po8iti<»  in  respect  to  those  loans  by  a  mortgage 
on  the  property.  I  do  not  find  it  necessary, 
however,  to  pass  a  decree  upon  that  subject" 
Found  at  page  454  o{  22  N.  D.,  at  page  318 
of  134  N.  W, 

The  loans  being,  in  our  <q;>lnlon,  entirely 
fictitious,  it  follows  that  the  mortgage  given 
to  secure  the  same  was  a  nullity.  For  Sim- 
ilar holdings,  see  Davis  v.  Creek,  65  Cal.  359, 
36  Am.  Rep.  40 ;  Jones  t.  Morris<»i,  31  Minn. 
140,  16  N.  W.  854;  Cook  on  Corporationa, 
vol.  2,  pp.  19,  24,  27;  Vlckery  v.  Burton,  6 
N.  D.  249,  69  N.  W.  193;  Bank  v.  BHath,  10 
N.  D.  281,  86  N.  W.  867 ;  Thompson  on  Cor- 
porations (2d  Ed.)  H  1216-1220. 

The  effect  of  the  fact  that  both  WUllams 
and  his  wife  voted  for  their  own  salaries, 
and  that  the  same  could  not  have  been  pass- 
ed without  their  vote,  is  treated  in  Re  Mc- 
Carthy Elevator  Co.  (D.  C.)  196  Fed.  247; 
Hayes  v.  Canada,  A.  &  P.  S.  S.  Co.,  181  Fed. 
289,  104  C.  C.  A.  271. 

Upon  the  question  of  the  money  being  used 
to  pay  the  personal  debt  of  one  of  the  offi- 
cers and  a  director,  see  McLellan  t.  Detroit, 
56  Mich.  679,  23  N.  W.  321;  1  Beach  on  Cor- 
porations, §  276;  Smith  ▼.  Association,  78 
Cal.  289,  20  Pac.  677,  12  Am.  St  Rep.  63; 
Doe  V.  Coal  Co.  (C.  C.)  78  Fed.  67;  Wilbur 
V.  Lynde,  49  Cal.  290,  19  Am.  Rep.  645 ;  Fred- 
erick Milling  Co.  V.  Farmers'  Alliance,  20  S. 
D.  335,  106  N.  W.  298. 

The  fact  also  that  the  ooal  company  has 
refused  to  answer  in  this  case,  although  an- 
swering in  another  case,  argued  before  this 
court  upon  the  same  day,  confirms  us  In  our 
beUet. 

Under  those  circumstances,  nothing  re- 
mains for  us  but  to  declare  the  mortgage  ab- 
solutely void,  and  this  we  do,  affirming  the 
judgment  of  the  trial  court  in  all  particu- 
lars. 


BEYER  V.  INVESTORS'  SYNDICATE  et  al. 

(Supreme   Court   of  North   Dakota.      June   4, 

1916.    Rehearing  Denied  July  2, 1915.) 

(.Syllabiti  by  the  Court.) 

1.  JuDOMBKT  ig=3829  — Rks  Juoioata— Deci- 
sion IN  Fedekai.  Coukt— Titlx  to  Pbof- 

XKTY. 

This  litigation  is  also  the  continuance  of 
Investors'  Syndicate  v.  Letts,  22  N.  D.  452, 
134  N.  W.  317,  and  Investors'  Syndicate  v. 
Beyer,  153  N.  W.  472,  just  dei:ided  by  this  court. 
Action  to  establish  a  lien  for  taxes,  mortgages, 
and  other  expenditures  by  plaintiff  opon  the 
land  which  constitutes  the  assets  of  tile  coal 
company.  Trial  de  novo.  Plaintiff  cannot  as- 
sert title  to  the  premises  in  himself;  the  same 
issaes  having  been  determined  against  this  con- 


tention, in  an  action  in  the  United  States  Dis- 
trict Court  in  the  year  1909. 

[Kd.  Note.— For  other  cases,  see  Judgmmt^ 
Cent  Dig.  {§  1610-1515;  Dec  Dig.  <S=>829.] 

2.  Taxation    ®=>531— Patmbnt   of   Taxbs— 

SVBBOGATION— COBPOBATS  PBOPEBTT. 

Under  the  circumstances  of  this  case,  plain- 
tiff will  be  subrogated  to  the  interests  of  the 
coiuty  in  the  taxes  which  he  paid  to  protect 
the  assets  of  the  coal  company. 

[Ed.  Note. — For  other  cases,  see  Taxatkm, 
Cent.  Dig.  H  986,  987 ;   Dec.  Dig.  <S=>531.] 

3.  Cobpobaiions  «=>  189— Action  bt  Stock- 
eoldeb  —  Evidence  or  Bad  Faith— Pat- 
MENT  or  Taxes. 

Bringing  an  action  to  rescind  his  original 
purchase  of  stock  in  the  coal  company  is  not 
evidence  of  plaintiff's  bad  faith  in  the  present 
action,  nor  of  an  attempt  upon  his  part  to 
wrongfully  absorb  the  assets  of  the  corporation. 
[Ed.  Note.— For  other  cases,  see  Corporations, 
Coit  Dig.  IS  706-722;   Dec.  Dig.  «=>189.] 

4.  Taxation  i8=>548— Paticent  of  Taxis — 
Pboop— Receipt. 

The  proof  of  payment  of  the  taxes  by  pro- 
duction of  the  official  receipt  signed  by  the 
treasurer  is  sufficient  to  meet  the  burden  of 
proof  imposed  upon  plaintiff  in  this  action. 

[Ed.  Note.— For  other  cases,  see  Taxatico, 
Cent  Dig.  iS  1006-1016;   Dec.  Dig.  «=»543.] 

6.  Taxation   ®=>531— Paticent   of   Taxks-^ 

Lien  of  Stockholdkb. 
The  particular  taxes  for  which  plaintiff  is 
entitied  to  a  lien  upon  the  premises  are  ena- 
merated  in  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  11  986,  987;    Dec.  Dig.  <S=»531.] 

Appeal  from  District  Court,  Stark  County; 
Crawforfl,  Judge. 

Action  by  John  F.  Beyer  against  the  In- 
vestors' Syndicate  and  others.  From  judg- 
ment for  plaintiff,  defendants  appeal.  Modi- 
fied and  aSlrmed. 

Bangs,  Netcher  &  Hamilton  and  W.  J.  May- 
er, all  of  Grand  Forks  (Charles  E.  Purdy,  o< 
MinneapoUs,  Minn.,  of  counsel),  for  appel- 
lants. M.  A.  HUdreth,  of  Fargo,  for  respond- 
ent 

BURKE,  J.  This  Is  a  trial  de  novo.  Iba 
litigation  is  a  continuation  of  the  controver- 
sy reported  at  Investors'  Syndicate  v.  Letts, 
22  N.  D.  452,  134  N.  W.  317,  and  closely  al- 
lied to  Investors'  Syndicate  ▼.  Beyer,  163 
N.  W.  472,  Just  decided  by  this  court  The 
case  at  bar  arises  upon  «  complaint  to  de- 
termine adverse  claims  filed  by  Beyer  against 
the  North  American  Coal  &  Mining  Company, 
Producers'  &  Consumers'  Co-i^terative  Com- 
pany, Williams,  his  wife,  Tappen,  the  admin- 
istrator of  the  estate  of  the  deceased  Letts, 
and  all  persons  unknown  and  their  unknown 
heirs,  claiming  any  estate,  or  interest,  or 
lien,  or  Incumbrance  upon  the  property  de- 
scribed In  the  complaint,  being  the  N.  ^  ot 
21—139—94,  and  the  S.  El  %  and  N.  W.  % 
of  16 — 139—94,  the  lands  upon  which  the 
coal  mine  is  situated. 

In  paragraph  3  of  his  complaint,  plaintiff 
says: 

"The  defendants  above  named  daim  certain 
estate  or  interest  in  or  lien  or  incumbrance  up- 
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on  the  same,  adverse  to  the  plaintiff  herein, 
who  is  the  owner  in  fee  of  the  above-described 
premises  as  aforesaid,  and  claim  and  allege 
title  and  interest  in  the  same  and  whole  there- 
<rf." 

In  paragraph  4: 

"And  plaintiff  further  alleges  and  charges 
the  facts  to  be  that  he  has  paid,  on  the  account 
of  the  said  land  and  premises  above  described, 
the  followins  amount  of  taxes,  to  wit :  *  *  * 
And  plaintiff  has  paid  or  caused  to  be  paid  on 
said  premises  large  sums  of  money  in  the  way 
of  redemption  of  mortgages,  liens,  and  incum- 
brances upon  the  lands  and  premises,  amounting 
to  the  aom  of  $3,600." 

Paragraph  6: 

"And  plaintiff  further  alleges  and  cbargea 
the  facts  to  be  that  he  holds  an  assigned  judg- 
ment amounting  to  $320,  with  interest  thereon 
from  March  13,  190o,  which  judgment  was  as- 
signed by  the  Investors'  Hyndicate  and  defend- 
ant abova  named,  to  plaintiff  on  the  aforesaid 
date." 

As  lellet  be  asks  that  the  defendants  be 
required  to  set  forth  their  adverse  daims; 
that  the  same  be  adjudged  null  and  v<Ad,  and 
that  the  several  defendants  be  decreed  to 
have  no  estate,  or  interest  in,  or  lien  or  in- 
cumbrance upon,  said  prcq^erty;  that  the 
title  he  quieted  as  to  said  claim,  and  that  the 
defendants  above  named  be  forever  debarred 
and  enjoined  from  asserting  title  to  said 
lands;  that  the  plaintia  recover  possession 
of  the  premises  above  described,  and  that  be 
recover  the  full  amount  of  his  diaims,  with 
interest  thereon,  and  that  be  recover  in  the 
sum  of  $500  yearly  for  the  use  and  occupa- 
tion of  said  land,  and  that  he  have  such 
further  relief  as  may  be  Just  and  equitable, 
together  with  costs  and  disbursements.  Aft- 
er the  case  was  fully  tried,  plaintitC  served 
an  amended  complaint,  which  is  voluminous 
and  largely  a  recital  of  plaintiff's  evidence 
adduced  at  the  triaL  In  this  amended  com- 
plaint, plaintiff  alleges  that  on  the  l£th  of 
February,  1012,  Arthur  B.  Robinson,  as  ad- 
ministrator of  the  estates  of  E^zabeth  W. 
and  Jeremiah  S.  Letts,  deceased,  for  a  val- 
uable consideration,  executed  and  delivered 
to  the  plaintiff  certain  deeds  to  the  four 
quarters  of  land,  which  deeds  are  set  forth 
In  full  in  the  complaint  The  prayer  for  re- 
lief Is  pncticaUy  the  same  as  in  the  original 
complaint.  As  throwing  light  upon  the  in- 
tention of  the  plaintiff,  we  quote  from  his 
brief,  wherein  he  says: 

"The  cause  of  action  on  the  part  of  the  plain- 
tiff is  predicated  upon  his  right  and  interest 
in  and  to  the  lands  and  premises  that  form  the 
assets  of  the  North  American  Goal  &  Mining 
Company.  CChe  idaintiff  claims  to  have  paid 
for  many  years  the  taxes  assessed  against  these 
lands  in  good  faith  to  protect  the  assets  of  the 
company.  The  evidence  discloses  the  fact  that 
the  North  American  Coal  &  Mining  Company 
have  done  nothing,  except  to  answer  in  this 
case  by  the  same  attorneys,  who  failed  to  answer 
tot  them  In  other  cases. ' 

The  only  defendants  to  answer  are  the  In- 
vestors' Syndicate,  North  American  Coal  & 
Mining  Company,  and  Producers'  &  Consum- 
ers' Co-operative  Company.  By  reference  to 
tbe  case  reported  at  22  N.  D.  452,  134  N.  W. 
817,  it  will  be  noted  that,  prior  to  tbe  taking 


of  Beyer  into  the  corporations,  an  old  corpo- 
ration had  been  organized  which,  however, 
had  never  exercised  any  of  its  powers.  The 
reference  was  to  the  Producers'  &  Consumers' 
Co-operative  Company,  one  of  the  answering 
defendants  herein.  They  allege  that  they  are 
the  owners  of  one  of  the  quarter  sections 
of  land.  The  North  American  Coal  &  Min- 
ing Company  alleges  that  it  is  tbe  owner  of 
the  remaining  three  quarters,  while  tbe  In- 
vestors' Syndicate  sets  up  the  mortgage  giv- 
en by  tbe  Letts  upon  one  quarter  olid  tbe 
mortgage  given  by  the  coal  company  upon  the 
three  remaining  quarters.  They  all  plead  tbe 
prior  suits  as  res  Judicata.  Tbe  three  cor- 
porations answer  by  the  same  attorneys,  ask 
that  the  plaintUTs  action  be  dismissed,  that 
he  recover  nothing  herein,  and  that  be  be 
restrained  from  further  asserting  any  inter- 
est in  or  title  to  tbe  premises  adverse  to  tbe 
defendants.  Plaintiff  recovered  Judgment  In 
the  court  below,  and  the  three  above-mention- 
ed defendants  appeal,  demanding  a  trial  de 
novo. 

As  will  be  gathered  from  tbe  foregoing 
statement  of  tbe  case,  it  is  difficult  to  locate 
plaintiirs  theory  of  tbe  case,  and  we  are 
forced,  in  the  interest  of  Justice  and  to  end, 
if  possible,  this  protracted  litigation,  to  cov- 
er all  possible  theories  of  the  complaint. 

[1]  1.  If  it  Is  the  intention  of  plaintiff  to 
assert  title  to  tbe  premises  in  himself,  as  is 
evidenced  by  bis  plea  of  ownership,  and  de- 
mand for  relief,  as  w^  as  bis  introduction 
in  evidence  of  the  deeds  from  the  adminls- 
tttitor  of  the  Letts'  estates,  such  claim  has 
been  successfully  met  by  the  plea  of  res  Judi- 
cata. The  decree  entered  by  the  United  States 
District  Court  In  the  year  1900,  wherein  Bey- 
er and  tbe  Letts  were  Joint  plaintiffs  In  tbe 
action  to  rescind  the  contract  whereby  the 
coal  companies  were  formed,  and  recover  the 
lands,  being  decided  adverse  to  them,  pre- 
vents the  assertion  now  by  Beyer  either  of 
title  in  his  own  name  directly  or  through  the 
Letts. 

[2]  2.  If  the  complaint  be  treated  as  an 
effort  by  Beyer  to  subrogate  himself  to  the 
interests  of  tbe  county,  as  seems  to  have 
been  adopted  by  the  trial  court,  we  have  oth- 
er and  more  Important  matters  to  consider. 
We  are  cited  to  the  case  of  Guaranty  Trust 
Co.  v.  Haven,  106  N.  T.  487,  80  N.  E.  1082, 
1085,  26  I»  B.  A.  (N.  S.)  1308,  17  Ann.  Gas. 
1131,  wherein  the  trust  company  honored  a 
forged  check  and  with  the  proceeds  paid  the 
taxes  upon  a  piece  of  land.  In  allowing  tbe 
trust  company  to  be  subrogated  to  tbe  inter- 
ests of  the  county,  the  court  says: 

"  •  *  •  There  is  nothing  in  the  nature  of 
a  lien  for  taxes  or  assessments  *  *  •  to  pre- 
vent the  application  of  the  equitable  doctrine  of 
subrogation  when  justice  demands  it.  We  thinl( 
that  justice  demands  its  application  here.  Sub- 
rogation is  not  permitted  (1)  where  the  party 
seeking  it  has  intermeddled  with  the  affairs 
of  the  defendant;  or  (2)  where  it  would  prej- 
udice the  rights  of  innocent  third  parties." 

The  next  case  cited  by  respondent  Is  Farm- 
ers' Loan  &  Trust  Co.  v,  S.  &  A.  Ky.  Co.  (C. 
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C.)  92  Fed.  248,  wherein  the  court,  after  an- 
nouncing the  law  about  as  given  In  the  Mew 
York  case,  says: 

"I  think  there  ts  sufficient  evidence  in  the 
record  to  show  that  the  company  made  Bar- 
stow  its  agent  for  the  payment  of  this  tax,  and 
tiiat  he  paid  them  and  thus  preserved  the  inter- 
ests of  the  bondholders." 

Barstow  was  given  judgment  for  the 
amount  paid,  with  6  per  cent.  Interest,  and 
was  given  a  lien  superior  and  paramount  to 
other  Incumbrances  upon  the  railway.  See, 
also,  Goodnow  V.  Stryker,  61  Iowa,  261,  10 
N.  W.  486,  where  It  la  held  that  where  a  per- 
son has  paid  taxes  on  land  under  the  Impres- 
sion that  he  is  legal  owner  thereof,  and  the 
true  owner  adopts  such  payments  and  claims 
the  benefit  thereof,  the  party  making  such 
payments  Is  entitled  to  be  reimbursed  there- 
for by  the  owner,  and  a  lien  therefor  upon 
the  land.  See,  also,  Goodnow  v.  Wells,  54 
Iowa,  326,  6  N.  W.  527 ;  Redlngton  v.  Corn- 
well,  90  Cal.  49,  27  Paa  40,  wherein  It  1b 
said: 

"It  is  tme  that  the  doctrine  of  subrogation 
Is  not  to  be  pleaded  in  favor  of  one  who  has, 
officiously  and  as  a  mere  volunteer,  paid  the 
debt  of  another  for  which  neither  he  nor  bis 
property  was  ai^werable,  and  which  he  was 
under  no  obligation  to  pay,'  nor  where  'it  would 
work  Injustice  to  the  rights  of  others.'  •  •  • 
It  is  also  true  that  the  plaintiff  was  not  di- 
rectly liable  to  pay  defendant's  proportion  of 
the  debts  of  the  corporation,  but,  as  a  stock- 
holder, he  had  a  common,  weU-defined  beneficial 
interest,  with  all  other  stockholders,  in  the 
fund,  •  *  *  from  which  defendant's  pro- 
portion of  the  debts  must  have  been  paid,  if 
not  paid  by  defendant.  •  •  •  There  can  be 
no  doubt  that  the  plaintiff  was  entitled  to  con- 
tribution from  the  defendant  to  the  extent  of 
defendant's  proportion  of  the  debt  paid.  •  •  • 
It  follows  that  his  payment  was  not  voluntary, 
since  contribution  no  more  than  subrogation 
is  allowed  in  favor  of  a  mere  volunteer.  But 
In  this  case  the  plaintiff,  in  addition  to  con- 
tribution, asked  to  be  sutirogated  to  the  rights 
and  remedies  of  Redington  &  Co.  against  the 
defendant  'for  the  purpose  of  compelUng  con- 
tribution.'   •    •    ''^ 

The  conrt  then  goes  on  to  hold  sabrogatlon 
proper.  See  Cook  on  Corporations,  voL  3 
(6tb  Ed.)  §  850;  Cooley  on  Taxation  (2d  Ed.) 
466;  Pease  v.  Egan,  131  N.  X.  262,  30  N.  E. 
102;  Wright  v.  OrovUle,  40  Cal.  20;  Bush  v. 
Wadsworth,  60  Mich,  255,  27  N.  W.  532, 
wherein  the  president,  to  preserve  the  prop- 
erty, paid  Interest  notes  due  upon  a  mort- 
gage, for  which  he  was  allowed  to  be  subro- 
gated to  the  rights  of  the  mortgagee ;  Jacobs 
V.  Union  Trust  Co.,  165  Mich.  233,  118  N.  W. 
021 ;  Home  Inv.  Co.  v.  Clarson,  15  S.  D.  613, 
90  N.  W.  153. 

From  the  antborities  above  mentioned.  It 
Is  apparent  that,  if  Beyer  in  good  faith  paid 
the  taxes  upon  the  lands  of  the  coal  compa- 
nies to  preserve  their  property,  he  would  un- 
doubtedly be  entitled  to  recover  the  sum  so 
paid,  with  interest,  and  equity  might  subro- 
gate him  to  the  interests  of  the  county.  Ap- 
pellant does  not  strentiously  oppose  this  doc- 
trine, but  does  insist  that  the  payments 
made  by  Beyer  were  not  In  good  faith ;  that 


they  were  made  rather  in  an  effort  to  him- 
self absorb  the  assets  of  the  corporations. 

[3]  3.  Upon  this  phase  of  the  question,  we 
have  to  refer  again  to  the  history  of  the  case. 
In  1902  Beyer  brought  his  action  to  rescind 
his  transaction  with  the  coal  company  and 
to  recover  the  land  upon  which  the  mine  is 
situated.  A  few  months  thereafter  he  dis- 
missed this  action  and  began  another  for 
the  same  purpose.  This  case  was  decided  by 
the  United  States  District  Court  for  North 
Dakota  in  1909.  Before  the  decision  in  the 
United  States  court  aforesaid,  foreclosure 
proceedings  had  been  begun  upon  the  Dana 
mortgage.  Beyer,  Intervening  therein,  posi- 
tively denied  that  he  was  a  stockholder  in 
either  of  the  coal  companies,  claiming  that 
he  had  rescinded  bis  transaction  by  which 
he  had  obtained  his  stock  and  claimed  to  be 
the  owner  of  the  mortgage.  That  litigation 
was  finally  decided  in  1912.  Eighteen  days 
after  the  final  disposition  of  the  said  case, 
the  present  action  was  began,  based,  in  part 
at  least,  upon .  quitclaim  deeds  given  by  the 
administrator  of  the  Lietts  estate  to  Beyer, 
which  deeds  are  dated  March  23,  1911,  and 
February  15,  1912.  Appellant  further  points 
out  that  all  of  the  payments  made  for  taxes 
were  made  pending  litigation,  wherein  Beyer 
was  attempting  to  take  away  from  the  coal 
company  the  lands  in  question,  and  they  in- 
sist that  this  fact  is  inconsistent  with  his 
present  contention  that  the  payments  were 
made  in  good  faith  to  preserve  the  assets  of 
the  company.  Tbia  is  a  matter  calling  for 
the  exercise  of  the  t>roadest  equitable  prin- 
ciples. So  far  as  the  Investors'  Syndicate  is 
concerned,  we  have,  in  the  foreclosure  case 
Just  decided  by  this  court,  held  them  a  party 
to  an  attempt  to  loot  the  coal  company  of 
its  assets.  Beyer,  while  speculating  In  his 
original  investment,  has  nevertheless  been 
free  from  any  fraud  in  his  transactions.  Ad- 
mitting all  that  appellants  say  about  him,  he 
is  honesty  personified  in  comparison  with 
Williams  and  his  associates.  Considering 
his  provocation,  we  do  not  consider  the  ac- 
tions to  rescind  evidence  of  bad  faith  upon 
his  part,  and  we  therefore  conclude  that 
equity  and  good  conscience  require  that  the 
coal  companies  pay  to  him  the  taxes  paid  by 
him  upon  the  property  at  a  time  when  he  be- 
lieved himself  to  be  the  owner  thereof.  All 
such  sums,  with  interest  at  the  rate  of  7  per 
cent  from  the  date  of  payment,  are  hereby 
declared  to  be  a  lien  upon  the  premises  to 
be  enforced  according  to  law  by  execution 
sale,  if  necessary. 

[4]  4.  Appellants,  in  anticipation  of  this  sit- 
uation, claim  that  the  proof  is  InsuflSdent  to 
show  that  Beyer  paid  such  taxes.  They-  con- 
cede that  he  has  receipts  signed  by  the  treas- 
urer of  the  county  for  such  sums,  but  claim 
that  the  treasurer's  receipt  is  not  sufficient, 
but,  in  addition,  there  should  have  been  proof 
of  assessment  and  levy  of  the  taxes  them- 
selves, and  we  are  cited  to  Swenson  v.  Green- 
land, 4  N.  D.  532,  62  N.  W.  603.    However, 
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In  the  case  of  Blakemore  v.  Roberta,  12  N.  D. 
394,  96  N.  W.  1029,  this  court  held  that.  In 
actions  to  qtiiet  title  to  land,  the  form  of  a 
complaint  Is  authorized  and  prescribed  by 
statute,  and  the  rule  annoanced  in  Swenson 
r.  Greenland,  supra,  did  not  apply  to  such 
cases.  We  do  not  think  any  of  the  corjiora- 
tlons  named  are  In  a  position  at  this  time  to 
make  an  attack  upon  the  validity  of  those 
taxes.  Under  the  circumstances,  therefore, 
the  proof  of  payment  is  sufficient. 

[E]  5.  It  only  remains  to  state  that  the 
taxes  paid  by  Beyer,  at  the  time  he  received 
his  stock  and  deeded  the  land  to  the  coal 
company,  being  up  to  and  including  the  year 
1894,  cannot  be  allowed  to  him  in  this  action. 
No  taxes  paid  upon  the  N.  W.  %  of  16,  cov- 
ered by  the  Dana  mortgage,  can  be  recover- 
ed, because  Beyer's  interest  in  this  land  has 
been  adjudicated  in  the  case  of  Investors' 
Syndicate  v.  Letts,  22  N.  D.  452,  184  N.  W. 
317.  The  8.  E.  %  of  16  was  never  formally 
transferred  to  the  North  American  Goal  ft 
Mining  Company,  of  whidi  Beyer  was  a 
stockholder,  bat  the  title  remained  In  the 
Producers*  ft  Consumers'  Co-operative  Com- 
pany ;  tmt,  as  those  companies  are  identical, 
oar  condnslon  is,  therefore,  that  Beyer 
should  recover  the  amounts  paid  for  taxes 
upon  the  S.  B.  %  of  16  and  the  N.  %  of  21, 
for  the  years  1895  and  sabseqaent,  and  in- 
terest thereon  at  the  rate  of  7  per  cent  aft- 
er each  payment,  and  that  he  have  a  lien 
apon  those  three  quarter  sections  for  the 
same,  and  the  trial  court  will  enter  judgment 
authorising  execution  sale  of  said  premises 
to  pay  said  sums  according  to  law. 

This  necessitates  a  slight  modification  of 
the  judgment  of  the  trial  court,  and,  as  so 
modified,  said  judgment  is  affirmed. 


J.   I.   CASE   THRESHING   MAOH.    00.   v. 
LOOMIS. 

(Supreme   Court   of   North   Dakota.     June  2, 

1815.    On  Petition  for  Rehearing, 

July  2,  1915.) 

(ByUahu*  hy  the  Court.) 

\.  PsntaiTAi,  AMD  Agent  €=>8l— Coionssion 
or  Agent — Contbact  —  Sales  —  Pbopebtt 
Taken  in  Pabt  Payment. 

Where  a  written  contract  of  employment 
of  a  selling'  and  goUciting  agent  provides  that 
such  agent  shall  receive  a  10  per  cent,  com- 
mission on  the  sales  made  and  accepted  under 
bis  contract,  and  further  expressly  provides 
that  "no  commission  shall  be  allowed  for  sales 
made  where  other  goods  or  property  is  taken  in 
part  payment,"  with  proof  that  such  agent  in- 
troduced to  bis  employer  a  customer,  who  before 
Boch  introduction  had  told  the  agent  that  he 
would  purchase  a  threshing  machine  from  such 
employer  if  it  was  satisfactory  to  him,  and  later 
went  with  suob  agent  to  the  office  of  the  em- 
ployer, and  there  said  that  he  would  purchase 
such  machine  if  satisfactory  to  his  son,  but 
would  make  no  definite  contract  at  the  time,  a 
conversation  also  being  held  at  such  time  in  the 
presence  of  the  employer  and  of  the  agent  in 
relation  ta  the  taking  of  a  secondhand  machine 
In  trade,  and  the  would-be  purchaser  and  the 


agent  returned  without  making  a  definite  con- 
tract, and  later  the  purchaser  returned  to  the 
office  of  the  principal  with  his  son  and  approv- 
ed of  the  machine,  and  made  a  contract  with  the 
employer  for  its  purchase  on  condition  that  he 
could  turn  in  a  secondhand  machine  ia  part 
payment,  and  which  agreement  was  consum- 
mated, such  agent  is  not  entitled  to  a  recovery 
upon  the  written  contract  of  the  lO  per  cent 
commission  provided  for  in  said  agreement 

[Ed.  Not«. — For  other  cases,  see  Principal 
and  Agent  Cent  Dig.  SJ  194-214,  219,  223; 
Dec.  Dig.  «=981.] 

2.  Princifai.  and  Agent  «=981  — Saues 
Agent  —  Contract  —  "Seix"— "Babteb"— 
"Dispose  Op." 

The  word  "sell"  is  not  synonymons  with 
the  terms  "barter"  and  "dispose  of."  It  in- 
volves a  money  transaction  (citing  Words  and 
Phrases,  Sell;  see,  also,  Words  and  Phrases, 
First  and  Second  Series,  Barter;  Dispose  oQ. 
[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  §{  194^214,  219,  223;  Dec. 
Dig.  «=>81.1 

8.  Oontbactb  «=>238— Written  Contbact  — 

Modification. 

A  contract  in  writing  may  be  altered  by  a 
contract  in  writing  or  by  an  executed  oral  agree- 
ment snd  not  otherwise.  Section  5938,  Comp. 
Laws  1913. 

[Kd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  if  1117,  1123 ;   Dec.  Dig.  «=>238.] 

4.  CONTBAOTS  ®=>237  —  Considebation  — 
Thbeat. 

A  threat  to  cause  a  contract  to  be  broken  ' 
which  another  has  made  is  not  a  valid  consid- 
eration for  a  new  contract  between  the  person 
who  makes  the  threat  and  the  one  who  is  threat- 
ened. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1119-1122;  Dec.  Dig.  <S=>237.] 

5.  OoNT&ACTS    «=>338— Waives— Pleading. 

A  waiver  of  a  material  clause  of  a  con- 
tract must,  in  order  to  be  relied  upon,  be  spe- 
cially pleaded. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |§  1691, 1692,  1695, 1698-1705 ;  Dec. 
Dig.  <8=9338.] 

Goss  and  Burke,  JJ.,  dissenting. 

Appeal  from  Ransom  County  Court; 
Thomas,  Judge. 

Action  by  the  J.  I.  Case  Threshing  Ma- 
chine Company,  a  corporation,  against  W.  J. 
Loomis.  From  judgment  for  defendant  on 
counterclaim,  plaintiff  appeals.  Reversed, 
with  directions  to  enter  judgment  for  plain- 
tiff, and  rehearing  denied. 

.  This  action  was  tried  to  the  court,  a  jury 
having  been  waived.  It  was  brought  by  the 
plaintiff  and  appellant  threshing  machine 
company  to  recover  from  the  defendant  and 
respondent  the  sum  of  $135.90  for  merchan- 
dise furnished.  The  defendant  admitted  the 
debt,  but  set  up  a  counterclaim  in  the  sum  of 
$420  for  a  commission  claimed  to  have  been 
earned  by  the  defendant  in  the  sale  of  a 
threshing  machine.  Both  parties  moved  for 
a  directed  verdict.  The  trial  court  granted 
the  motion  of  the  defendant,  and  from  the 
judgment  'for  the  difference  between  the 
amount  originally  sued  for  and  the  said 
counterclaim,  namely,  $396.31,  the  plaintiff 
appeals. 


^syVoT  other  cases  see  same  topic  and  KBT-NCMBER  In  all  Key-Numbered  DlgesU  and  Indexes 
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Lawrence  8c  Murphy,  of  Fargo,  for  appel- 
lant Charles  O.  Baugert,  of  ESnderUn,  for 
respondent. 

BRUCE,  J.  (after  stating  the  facts  as 
above).  [1]  The  question  before  this  court 
Is  whether  the  defendant  was  entitled  to  a 
commission  of  10  per  cent,  on  the  sale  of  the 
threshing  machine  In  question  and  by  the 
terms  of  his  contract  of  agency.  Plaintiff 
and  appellant  contends  that  he  is  not,  as  the 
machine  was  not  sold  for  cash,  but  an  old 
threshing  machine  was  taken  in  part  pay- 
ment thereof,  and  the  contract  of  agency  ex- 
pressly provides  that: 

"No  commission  shall  be  paid  •  •  •  upon 
goods  sold  or  exchanged  for  other  goods  on  ac- 
count of  alleged  defects;  nor  apon  sales  made 
where  other  goods  or  property  is  taken  in  trade 
or  as  part  payment,  unless  at  the  option  <rf  the 
company  said  dealer  accepts  such  goods  or  prop- 
erty as  his  commission,  and  promises  in  writing 
to  pay  the  company  at  the  time  of  the  delivery 
and  settlement  the  amount  necessary  to  make  up 
the  net  price  of  the  new  goods;  nor  upon  any 
sale  not  recommended  by  the  dealer  in  writing 
upon  the  company's  1910  order  blanks ;  nor  up- 
on any  goods  sold  to  purchasers  who  seek  to 
pnrchase  at  the  company's  factory,  transfer 
agency,  or  branch  house,  unless  accompanied 
by  the  dealer." 

Defraidant,  on  the  other  hand,  claims  that 
'  such  provision,  even  if  applicable  to  the  sale 
before  us.  Is  void  as  against  public  policy, 
and  that,  seeing  that  the  company's  officers 
completed  the  sale,  the  defendant  should  not 
be  deprived  of  his  commission  because  they 
saw  fit  to  take  a  secondhand  engine  In  part 
payment.  If  the  evidence  had  shown  In  this 
case,  as  it  does  not,  that  the  defendant  had 
famished  a  buyer  who  at  the  time  he  was 
presented  to  the  company  was  ready  and  will- 
ing to  make  a  cash  purchase  or  the  equiva- 
lent thereof,  but  was  afterwards  permitted 
by  the  company  to  modify  each  offer  or 
agreement  to  the  extent  of  turning  in  a  sec- 
ondhand machine  as  part  of  the  purchase 
price,  we  would  have  been  confronted  with  a 
very  different  proposition  than  that  which  is 
now  before  us.  Defendant,  however,  clearly 
relies  and  sues  upon  his  contract  of  agency 
and  for  the  10  per  cent  commission  which  is 
allowed  thereby,  and  there  is  no  proof  what- 
ever In  the  record  that  the  purchaser  ever 
at  any  time  agreed  with  any  one  for  a  cas^ 
purchase  or  for  the  equivalent  thereof,  and 
there  is  therefore  no  showing  that  the  de- 
fendant was  ever  at  any  time  under  such 
contract  entitled  to  the  10  per  cent  commis- 
sion which  he  sues  for. 

This  contract  was  a  "dealer's"  contract 
It  granted  to  the  dealer  and  "In  considera- 
tion of  the  premises"  i)ermissiou  "to  take 
orders  for  its  [plaintiff's]  machinery,  extras, 
supplies,  and  repairs."  It  nowhere,  except 
in  the  provision  hereinbefore  referred  to, 
makes  amy  mention  of  deals  for  anything  but 
cash  or  properly  secured  notes.  It  expressly 
provides  that  machinery  shall  be  delivered 
"only  for  cash,  or  to  responsible  purchasers 
who  give  ample  security  for  all  time  pay- 


ments with  interest  thereon";  that  written 
orders  shall  be  taken  for  all  machinery, 
"whether  for  cash  or  notes  upon  the  compa- 
ny's 1910  order  blanks."  It  speaks  only  of 
orders,  and  not  of  sales,  as  far  as  machinery 
Is  concerned,  and  these  orders  are  to  be  sent 
to  the  company  for  acceptance.  It  provides 
for  a  commission  of  10  per  cent  on  orders 
for  threshing  machines  which  are  accepted, 
but  it  further  contains  the  provision  that: 

"No  commission  shall  be  allowed  for  sales 
made  where  other  goods  or  property  is  taken  in 
as  part  payment,  unless  at  the  option  of  the 
company  said  dealer  accepts  such  goods  or  prop- 
erty as  bis  commission,  and  promises  in  writing 
to  pay  the  company  at  the  time  of  delivery  and 
settlement  the  amount  necessary  to  make  ap  the 
net  price  of  the  new  goods ;  nor  upon  any  sale 
not  recommended  by  die  dealer  in  writing  upon 
the  company's  1910  order  blanks." 

Counsel  for  respondent  Is  trot  correct  la 
his  assumption  that  the  contract  provides  for 
a  10  per  cent  commission  unless  an  option  to 
take  the  secondhand  machinery  is  given  to 
the  agent  It  positively  states  that  no  such 
commission  shall  be  allowed  unless  the  op- 
tion is  both  given  and  accepted.  It  is  there- 
fore quite  clear  that  the  proof  which  was  ad- 
duced did  not  justify  a  recovery  upon  the 
cause  of  action  which  was  sued  upon;  that 
is  to  say,  under  the  written  contract  of  agen- 
cy. Lowe  T.  Jensen,  22  N.  D.  148,  132  N.  W. 
661 ;  Xancy  v.  Boyce,  28  N.  D.  187, 148  N.  W. 
539;  Kgan  v.  Burnight  (S.  D.)  149  N.  W. 
176;  Huber  Mfg.  Co.  v.  Sebold,  14  Ind.  App. 
109,  42  N.  E.  648;  Beeves  &  Co.  T.  Watklns 
(Ky.)  89  S.  W.  266. 

It  is  claimed,  it  is  true,  that  whether  a 
commission  shall  be  allowed  in  case  of  a 
trade  is  by  the  terms  of  the  contract  left  to 
the  option  of  the  company,  and  that  such  a 
provision  is  harsh  and  one-sided,  and  there- 
fore void  as  against  public  policy.  Thla 
question,  however,  we  are  not  called  upon  to 
determine.  All  that  is  necessary  to  say  is 
that,  even  If  this  clause  of  the  contract  had 
been  stricken  out,  there  is  nowhere  in  the 
contract  a  provision  for  any  commission  on 
anything  but  a  cash  sale  or  the  equivalent 
thereot 

It  is  true  that  there  Is  in  the  record  i>root 
of  a  conversation  with  an  agent  of  the  com- 
pany in  which  an  offer  was  made  to  allow 
the  defendant  the  option  of  accepting  the  sec- 
ondhand machine  or  of  guaranteeing  the  sale 
thereof,  and  that  during  such  conversation 
the  agent  told  the  defendant  that  unless  he 
accepted  such  option  the  deal  could  not  be 
made;  that  the  defendant  told  the  agent 
that  they  (the  company)  would  have  his  per- 
mission to  break  the  deal,  and  that,  rather 
than  guarantee  the  sale  of  the  secondhand 
machine  or  accept  it  himself,  he  would  break 
the  deal,  would  try  and  stop  the  deal  right 
there,  try  and  get  Oelke  to  break  the  con- 
tract; that  upon  receipt  of  this  statement 
from  the  defendant  the  agent  Informed  him 
that  he  would  take  the  matter  up  with  Han- 
son, the  branch  house  manager  of  the  com- 
pany, which  he  did,  and  later  came  back  and 
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said  he  gneased  it  wonld  be  all  rlgbt,  that 
Hanson  would  let  the  deal  go  on  through 
without  any  signing.  There  1b  no  evidence, 
however,  that  commissions  were  spoken  of 
during  these  transactions.  In  fact,  the  de- 
fendant testifies  positively  that  they  were 
not,  nor  Is  there  any  evidence  of  any  agree- 
ment to  waive  the  provision  in  the  contract 
which  provided  that  no  commission  shonld 
be  received  in  case  of  a  trade.  On  cross- 
examination  the  defendant  testified: 

"Q.  As  I  understand  the  testimony  you  gave, 
it  was  to  the  effect  that  Oonlopson  asked  you 
to  take  the  old  rig  they  traded  m,  and  pay  the 
company  the'  amount  they  had  invested  that 
they  would  have  to  have  to  make  up  their  net? 
A.  Yea,  sir.  Q.  That  was  about  the  substance 
of  it?  A.  Yes,  air.  Q.  And  you  refused  to  do 
that?  A.  Yes,  sir.  Q.  What  did  Gonlogson 
say  then?  A.  He  claimed  that  that  was  the 
order  from  the  branch  house  managers  that  be 
had  told  him  to  do  that,  and  be  says,  *I  don't 
know  as  I  can  vary  from  that,'  and  I  said, 
*Yon  will  have  to.'  And  we  talked  the  mat- 
ter over  quite  a  while,  and  he  says,  'I  will  go 
and  telephone  and  see  what  can  be  done.'  and  he 
came  out  and  came  back,  and  of  course  he  want- 
ed me  to  sign,  but  I  said  I  wouldn't,  and  be 
says,  'I  guess  we  will  leave  it  go  as  it  was: 
let  the  deal  go  on.'  Q.  There  was  nothing  said 
then  as  to  what  would  be  done  with  reference 
to  your  commiaslon?  He  didn't  say  anything 
about  what  commission  you  were  to  get?  A. 
There  was  never  at  no  time  an  agreement  to 
take  the  secondhand  rig.  Never  a  time  did  I 
agree  to  take  the  secondhand  rig.  I  didn't 
agree  to  it  at  all.  That  was  what  we  argued 
about  Q.  You  wouldn't  take  the  secondhand 
goods  under  any  consideration  as  your  commis- 
sion? A.  No,  sir.  Q.  Either  in  whole  or  in 
part?  A.  No.  •  •  *  I  told  him,  rather  than 
guarantee  the  sale  of  a  secondhand  rig  or  ac- 
cept it  myself,  that  rather  than  do  that  I  would 
break  up  the  deal;  I  would  try  and  stop  the 
deal  right  there;  try  to  get  Oelke  to  break  his 
contract  Q.  At  that  time  was  there  anything 
said  that  in  the  event  you  didn't  do  that  wheth- 
er or  not  you  would  get  any  commission?  A. 
No;  nothing  mentioned  about  commissim.  Nev- 
er was  mentioned  until  I  asked  Mr.  Hanson  if 
they  wouldn't  give  me  a  commission,  and  he 
■aid,  'No.'  That  was  about  a  year  or  two  after 
when  Oelke  paid  for  toe  rig." 

It  is,  too,  a  significant  fact  that,  although 
the  contract  provided  for  the  issuance  of 
commission  certificates  in  cases  of  sales 
which  were  paid  for  in  notes  In  whole  or  in 
part,  as  in  the  case  at  bar,  and  which  cer- 
tificates were  to  be  redeemed  in  cash  when 
the  purchase  price  was  finally  paid,  no  such 
certificates  appear  to  have  been  issued  to  the 
defendant,  nor  does  there  seem  to  have  ever 
been  any  demand  therefor.  In  fact,  no  de- 
mand seems  to  liave  been  made  for  any  com- 
mission at  all  until  at  least  a  year  after  the 
balance  of  the  purchase  price  had  been  paid. 
Bven  then  there  is  no  demand  for  a  com- 
mission, bat  merely  the  question  "if  they 
would  not  give  me  a  commission."  The  evi- 
dence, therefore,  falls  far  short  of  proving 
any  agreement  for  the  10  per  cent,  conunis- 
sion  provided  for  by  the  contract,  and  it  is 
on  the  contract  that  the  action  is  brongbt 

[2]  The  only  theory,  Indeed,  on  which  the 
Judgment  can  be  sustained  la  that  the  com- 
pany waived  the  provision  relating  to  the 
acceptance  of  or  guaranty  of  the  sale  of 
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the  secondhand  machine,  and  that,  if  this 
were  waived, ,  there  is  an  agreement  in  the 
contract  independently  thereof  for  a  10 
per  cent,  commission.  The  two  clauses, 
however,  must  be  taken  together,  and  where 
is  there  in  the  contract  any  agreement  for 
commissions  in  cases  of  trades?  The  prin- 
cipal clause  provides  "for  each  traction,  port- 
able, or  skid  engine  •  •  *  sold,  duly  set- 
tled for,  and  delivered  *  *  *  a  commis- 
sion of  10  per  cent"  The  word  "sell"  is  not 
synonymoos  with  the  terms  "barter"  and 
"dispose  of."  It  involves  a  money  transac- 
tion. Mora  V.  Murphy,  83  Cal.  12,  23  Pac.  62; 
In  re  Oarr,  16  R.  I.  646,  19  Att.  146,  146,  27 
Am.  St  Bep.  778;  Phelps  v.  Harris,  101  U. 
S.  370,  381,  26  li.  Ed.  856;  Cionsumers' 
Brewing  Co.  v.  aty  of  Norfolk,  101  Va.  171, 
43  S.  £.  836;  7  Adj.  Wda  &  Phr.  (1st  Ed.) 
0407,  6408.  In  addition  to  this,  we  find  that 
In  the  first  clause  of  the  contract  the  dealer 
agrees  to  deliver  machinery  only  for  cash 
or  to  responsible  purchasers  who  will  give 
ample  security  for  all  time  payments. 

ESven  if  the  agent,  Gonlogson,  had  author- 
ity to  waive  the  provlslou  which  provides 
that  commissions  shall  not  be  paid  in  cases 
of  trades  unless  the  sale  of  the  article  taken 
on  such  trade  shall  be  guaranteed,  and  of 
this  there  is  much  doubt,  still  a  new  agree- 
ment for  the  payment  of  the  10  per  cent  com- 
mission or  of  any  conmilsslon  at  all  was  nec- 
essary, as  nowhere  is  there  to  be  found  in 
the  contract  any  agreement  to  pay  commis- 
sions, except  on  cash  sales  or  their  equiva- 
lent. Plaintiff  expressly  claims  that  he  is 
suing  on  the  written  contract  and  on  the 
written  contract  alone,  and  there  is  no  evi- 
dence of  the  reasonable  valne  of  the  serv- 
ices claimed  to  have  been  rendered.  Even, 
therefore,  if  there  was  a  waiver  of  the  option 
clause,  such  waiver  in  no  way  resurrected  an 
agreement  to  pay  a  10  per  cent  commission 
In  cases  of  trades,  for  no  such  agreement  is  to 
be  found  In  the  contract  We,  too,  find  neither 
in  the  law  nor  in  the  contract  itself  any  au- 
thority for  any  such  new  agreement  or  waiv- 
er. The  contract  expressly  provides  that  no 
acceptance  of  an  order  "or  the  approval  of 
any  general  agent,  ofilcer,  or  salesman  of  the 
company  shall  be  deemed  a  waiver  of  any 
breach  of  duty  or  any  stipulations  of  this 
agreement  unless  expressly  so  agreed  by  the 
company  in  writing." 

[3-S]  Section  53S2,  R.  C.  1905,  being  sec- 
tion 5938,  Compiled  I^aws  of  1913,  provides 
that: 

"A  contract  In  writing  may  be  altered  by  a 
contract  in  writing  or  by  an  executed  oral 
agreement  and  not  otherwise." 

There  is  np  such  additional  contract  in 
writing  in  the  case  at  bar  or  at  any  rate 
no  such  contract  is  sued  upon,  nor  do  we  find 
any  proof  of  an  execution  of  the  alleged  oral 
agreement,  nor  do  we  believe  that  there  was 
any  consideration  therefor.  The  threat  to 
cause  a  contract  to  be  broken  which  the 
plaintiff  was  hlmselX  a  party  to,  as  he  admits 


Digitized  by 


Coogle 


482 


163  NORTHWBSTSRN  SBPOBXKK 


(N.D. 


tliat  on  tbe  vltdt  to  Fargo  the  taking  of  a 
secondhand  machine  was  spoken  ot  and  dis- 
cussed, can  hardly  be  held  to  amount  to  a 
consideration.  Not  only  Is  all  of  this  true, 
but  no  such  waiver  Is  pleaded  or  relied  upon, 
and  the  only  theory  on  which  plaintiff  in  fact 
relied  or  could  rely  upon  under  the  pleadings 
was  the  theory  that  the  clause  as  to  second- 
hand machines  was  void  as  against  public 
policy.  He  nowhere  in  his  pleadings  pleaded 
a  waiver  of  the  clause  in  question,  and  it  is 
elementary  that  a  plaintiff  cannot  show  a 
waiver  of  performance  or  a  modification  of 
any  part  of  a  contract  without  alleging  it, 
and  that  tbe  fact  showing  a  waiver  of  a 
provision  In  a  contract  must  be  specially 
pleaded.    9  Cyc.  727. 

We  are  not  unmindful  of  the  cases  of 
Davis  V.  Huber  Mfg.  Ck>.,  119  Iowa,  66,  93 
N.  W.  78.  Woods  &  Woods  v.  J.  I.  Case  T.  M. 
Co.,  155  Iowa,  177,  135  N.  W.  399,  and  Mc- 
Geehan  v.  Garr  Scott  Co.,  122  Wis.  630,  100 
N.  W.  1072,  In  which  oommlsslons  seem  to 
have  been  allowed  and  on  which  the  defend- 
ant places  much  reliance.  In  the  case  of 
Woods  &  Woods  V.  J.  I.  Case  T.  M.  Co.,  how- 
ever, there  was  no  positive  negation  of  the 
commission  provided  for  in  the  case  of  a 
trade  such  as  is  to  be  found  in  the  contract 
before  as,  while  the  holding  in  the  case  of 
Davis  v.  Huber  Mfg.  Co.  is  expressly  repudi- 
ated by  the  sole  and  only  authority  upon 
which  it  is  based,  viz.,  section  966  of  the  first 
edition  of  Mechem  on  Agency,  and  in  which 
tbe  author  says: 

"These  principles  have  been  most  freqaently 
applied  in  the  case  of  brokers  employed  to  sell 
real  estate,  and  a  consideration  of  their  appli- 
cation here  will  throw  light  upon  the  whole 
subject.  A  broker  employed  to  sell  real  estate 
mar  be  authorized  and  required  by  tbe  terms 
of  his  undertaking,  not  only  to  find  the  purchas- 
er, but  to  procure  from  him  a  valid  written 
agreement  binding  him  to  purchase  upon  the 
terms  specified,  and,  where  this  is  his  under- 
taking, unless  the  principal  waives  this  condi- 
tion by  accepting  the  purchaser  and  selling  to 
him,  or  otherwise,  the  broker  has  not  earned 
his  commissions  until  it  is  performed ;  but  the 
authority  and  duty  of  the  real  estate  broker,  as 
ordinarily  employed,  do  not  go  so  far.  As  so 
employed,  he  has  no  implied  authority  to  bind 
his  principal  by  a  written  contract  to  sell  the 
real  estate,  and,  unless  he  contracts  for  more, 
it  is  no  part  of  bis  implied  duty  to  complete  a 
bindine  contract  with  tbe  purchaser.  His  duty 
is  performed  when  be  has  found  a  purchaser 
who  is  ready,  willing,  and  able  to  purchase  up- 
on tbe  terms  specified,  or,  if  no  particular  terms 
were  agreed  upon,  when  he  has  produced  a  pur^ 
chaser  to  whom  the  principal  sells." 

Here,  In  the  case  at  bar,  the  terms  sped- 
fled  were  cash  or  notes,  and  there  was  an  ex- 
press provision  waiving  the  commission  in 
case  of  a  trade.  The  case  as  a  whole,  in- 
deed, comes  within  the  general  rule  of  the 
same  author  which  is  to  be  found  In  sections 
1513  and  1514  of  his  second  edition,  and  In 
which  he  says: 

"Section  1513.  Agreement  to  Pay  Compen- 
sation—Express — Implied. — It  is  entirely  compe- 
tent for  the  parties  to  agree  expressly  not  only 
that  the  agent  sbaU  be  compensated  for  his 
•crvlocs,  but  that  his  compensation  shall  b«  a 


certain  sum,  or  shall  be  paid  in  a  certain  way, 
or  shall  be  ascertained  in  a  particular  manner. 
It  is  also  competent  for  them  to  agree  that  be 
shall  be  compensated  only  in  a  certain  event, 
or  that  he  shall  receive  no  compensation  at  all. 
"Section  1514.  Express  Agreement  Conclusive. 
— Wherever  the  parties  have  expressly  agreed 
upon  the  fact  that  compensation  shall  or  shall 
not  be  paid,  or  shall  be  paid  only  in  a  certain 
event,  that  agreement,  in  the  absence  of  fraud 
or  mistake  of  fact,  is  conclusive.  If  the  pris- 
cipal  has  expressly  agreed  to  pay  a  compensa- 
tion, tbe  fact  that  the  service  was,  through  no 
fault  of  tbe  agent,  of  no  value  to  him  furnishes 
no  excuse  for  not  paying.  So,  if  the  agent  has 
expressly  agreed  to  serve  without  compensa- 
tion, he  will  have  no  claim  for  wages,  however 
beneficial  his  services  may  have  proved  to  the 
prindpaL  And  so  if  compensation  is  to  be  paid 
only  in  a  certain  event,  or  upon  the  happening 
of  a  given  contingency,  no  claim  can  arise  except 
upon  the  happening  of  the  event  or  contingency 
agreed  upon.^ 

When  we  examine  also  the  case  of  Mc- 
Geehan  t.  Oarr  Scott  Co.,  supra,  we  find  no 
provision  which  expressly  negatives  the  al- 
lowance of  a  commission  in  cases  of  trades. 
In  that  case  the  court  merely  held  that  the 
plaintiff  was  entitled  to  the  commissions 
which  were  provided  for  by  the  contract,  and 
no  more.  It,  in  short,  expressly  upheld  tbe 
terms  of  the  contract  which  provided: 

"If  the  agent  takes  anything  in  trade,  it  is 
understood  that  he  takes  it  on  his  own  account, 
and  the  amount  allowed  for  it  comes  out  of  his 
commission.  If  the  amount  allowed  is  more 
than  his  commission,  he  is  to  make  up  the  de- 
ficiency." 

And  tbe  whole  recovery  was  based  upon 
this  provisim.  The  sale  or  trade,  like  the 
one  at  bar,  was  one  which  the  plaintiff  him- 
self bad  originally  negotiated,  but  it  was 
ultimately  made  and  consummated  by  other 
agents  of  the  company. 

"I  think,"  the  court  said,  "that  the  facts  bring 
the  case  within  the  provision  that  tbe  plaintiff 
is  entitled  to  such  commissions  as  the  contract 
contemplates." 

The  judgment  of  the  county  court  is  re- 
versed, with  directions  to  enter  Judgment  for 
tbe  plaintiff  for  tbe  amount  sued  for. 

GOSS,  J.  (dissenting).  My  views  are  not  In 
accord  with  the  majority.  This  is  not  be- 
cause of  the  law  announced,  but  rather  be- 
cause, as  I  view  it,  the  main  contention  of 
tbe  respondent  is  ignored  entirely,  and  few, 
if  any,  of  tbe  facts  supporting  it  stated. 
Loomis  held  a  dealer's  contract  with  tbe 
company  wherein,  as  stated  in  the  majority 
opinion,  it  was  at  the  option  of  tbe  company 
in  the  first  instance,  provided  a  sale  was 
made  under  tbe  contract,  as  to  whether  it 
would  allow  defendant  a  commission  on  tbe 
sale.  But,  because  tbls  dealer's  contract 
was  in  existence,  it  does  not  necessarily  fol- 
low that  the  sale  in  all  respects  was  made 
under  it.  Its  provisionB  could  be  waived  or 
modified  according  as  tbe  company  and  tbe 
dealer  saw  fit  to  agree  with  reference  to  the 
particular  deal.  And  the  main  question  on 
tbls  appeal  is  not  as  to  the  law  governing  the 
parties  if  tbe  sale  was  made  strictly  under 
the  terms  of  tbe  dealer's  contract.    It  la  de- 
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mentary  that,  If  micb  were  the  caae,  the  con- 
tract would  govern.  But,  Instead,  do  the 
facts  show  a  sale  made  with  a  waiver  of  the 
provision  of  the  contract  that  the  dealer 
ahonld  tatce  his  commission  oat  of  second- 
hand rigs  taken  in  by  the  company  on  the 
deal,  and  that,  instead,  the  dealer  should  be 
paid  a  commlsalon  as  on  a  sale  for  cash  or 
on  time^  disregarding  the  secondhand  ma- 
chinery taken  in  part  payment?  Manifestly 
the  company  contracts  with  reference  to  its 
own  rights,  and,  with  no  limitations  on  it 
concerning  the  sale  of  its  own  property,  ooald 
make  any  agreement  with  Iioomla  in  tMs  re- 
spect  that  it  saw  fit  The  facts  sorroundlng 
the  sale  and  the  waiver,  if  any,  will  be 
stated. 

Loomls  procured  the  purchaser,  one  Oeike, 
since  deceased.  He  had  conditionally  prom- 
ised Loomls  that  he  would  purchase  a  thresh- 
ing rig  of  or  through  him.  Later,  In  carry- 
ing out  this  agreement,  the  two  left  Enderlln, 
their  local  town,  for  Fargo,  where  Loomls 
tntrodnced  Oelke  to  Hanson,  plaintiff's  Fargo 
agent,  and  aU  of  them  examined  plalntUTs 
threshing  machinery,  but  Oelke  would  not 
purchase  a  rig  without  his  son,  an  engineer, 
also  examining  it.  So  the  parties  returned 
to  Enderlln,  Oelke  to  return  to  Fargo  with 
his  wm,  that  the  latter  might  two  days  later 
also  pass  Judgment  on  the  rig.  Oelke  told 
Loomls  that  it  was  unnecessary  for  the  lat- 
ter to  go  with  them  to  Fargo,  because  if  the 
son  was  satisfied,  as  was  he,  with  the  ma- 
chine, they  would  buy  it  The  son  was  suit- 
ed with  it,  and  they  agreed  to  purchase  a 
$4,200  rig.  Then  or  later  the  purchaser  exe- 
cuted a  note  for  $3,000  due  that  fall,  and  the 
company  agreed  to  take  in  his  old  threshing 
outfit  at  $1,200  as  the  balance  of  purchase 
price.  The  sale  was  not  made  independent 
of  Loomls,  but  through  him  and  one  Gonlog- 
son,  whom  Loomls  Introduced  to  the  Oelkes, 
and  who  was  the  plaintiff's  sales  agent,  and 
who  made  two  inspection  trips  to  pass  upon 
the  value  of  the  secondhand  rig  before  the 
acceptance  of  it  and  closing  of  the  purchase 
OeaL  On  one  of  these  trips,  and  before  the 
delivery  of  the  machine  (and  whether  before 
or  after  the  signing  of  the  order  for  the  ma- 
chine by  Oelke  the  evidence  does  not  dis- 
close, but  in  any  event  before  the  deal  was 
finally  closed),  Gonlogson  presented  to  Loom- 
ls for  the  latter's  signature  a  written  guar- 
anty that  Loomls  would  sell  the  secondhand 
rig,  and  evidently,  as  assumed  In  the  main 
opinion,  either  accept  the  same  as  his  com- 
missions or  guarantee  its  resale  at  $1,200 
pursuant  to  the  provisions  of  paragraph  E 
of  the  dealer's  contract,  reading  as  set  forth 
In  the  main  opinion.  To  this  point  beyond 
question  the  parties  had  operated  under  the 
dealer's  agreement,  although  the  strict  terms 
thereof  had  not  been  complied  with,  because 
the  order  had  not  been  taken  by  the  dealer, 
but.  Instead,  by  the  Fargo  office  or  its  agent, 
Gonlogson,  and  to  that  extent  at  least  it  is 
undisputed  the  dealer's  contract  had  been 


deviated  from,  although  no  contention  of  a  re- 
lease from  dealer's  commissions  is  made  en 
this  score,  as  the  same  wonld  be  clearly  un- 
tenable. Now,  as  to  the  further  facts:  Loom* 
is  testifies  that,  when  be  was  asked  to  give 
that  guaranty,  he  replied  tliat  the  company's 
expert  had  put  a  price  on  the  rig,  and  be 
himself  had  never  seen  it,  and,  as  to  guaran- 
teeing it: 

"I  wouldn't  think  of  it  for  a  minute.  Well, 
he  insisted  that  I  would  have  to  sign  or  the 
deal  would  have  to  be  broke,  and  I  says,  'You 
have  my  permissioD  to  break  the  deal,  because 
I  won't  do  it;  I  will  break  the  deal  before  I 
will  sign  that  thing.'  I  says,  'Rather  than  do 
that  I  will  break  the  deal,'  and  he  insisted  that 
I  should  sign  in  that  way,  and  then  lie  sam 
'I  will  go  in  and  see  Hanson,  and  see  if  he  will 
let  the  deal  go  through  that  way;'  and  he  went 
and  telephoned,  and  come  back  and  said  he  guess- 
ed it  would  be  all  right;  'Hanson  would  let  the 
deal  go  through  witlioat  my  signing.'  'Well,'  I 
says,  'I  will  not  sign  it ;  I  refuse  to  sign  it.'  I 
says,  Tou.  passed  Jadginent  on  the  rig,  and  I 
don't  know  anything  about  secondhand  threshing 
rigs ;  you  were  up  there  and  saw  it,  and  you  can 
accept  it  yourself,  or  the  company  can  accept  it 
and  do  what  they  please  with  it'"  "I  told 
him  rather  than  gnarantee  the  sale  of  a  second- 
hand rig  or  accept  it  myself,  that  rather  than 
do  that  I  wonld  break  up  the  deal;  that  I 
would  try  and  stop  the  deal  right  there:  try 
and  get  Oelke  to  break  the  contract"  "Noth- 
ing was  said  about  commissions." 

The  machine  had  not  yet  been  delivered  or 
settled  for.  No  other  demands  were  ever 
made  on  him,  and  the  company  took  the  sec- 
ondhand rig  to  Fargo  and  closed  the  deal. 
Two  years  passed.  Oelke  paid  his  note. 
Loomis  claimed  a  commission  on  the  sale, 
and  the  plaintiff  refused  to  recognize  bis 
right  to  any  commission. 

This  testimony  is  wholly  uncontroverted. 
Plaintiff  has  proceeded  on  the  theory  that  the 
sale  was  necessarily  made  under  the  dealer's 
contract,  without  any  deviation  therefrom; 
that  when  Loomis  refused  to  guarantee  that 
$1,200  would  be  forthcoming  to  plaintiff  for 
the  secondhand  machinery  taken  by  it  it  was 
immediately  exonerated  from  all  liability  for 
commissions  under  the  contract.  But  It 
would  seem  that  the  question  of  waiver,  by 
the  company  of  insistence  upon  this  particu- 
lar provision  of  the  dealer's  contract  also  is 
involved.  Did  it  waive  its  ri^t  to  stand  on 
that  contract  provision  under  the  facts?  It 
is  undisputed  that  the  dealer  breached  the 
dealer's  contract,  and,  had  the  parties  stop- 
ped right  there,  and  bad  nothing  more  been 
said  or  done  between  the  company's  agents 
and  Loomis,  no  claim  for  commissions  could 
have  been  made.  But  at  this  stage  of  the 
proceedings  it  must  not  be  overlooked  that 
the  purchaser  had  not  fully  consummated  the 
deal,  and  that  he  was  the  dealer's  purchaser 
and  more  or  less  in  his  control.  This  is  im- 
portant under  the  threat  then  made  by  the 
dealer  that  he  would  cause  Oelke  to  throw 
up  the  purchase  entirely.  The  influence  of 
the  dealer  was  necessary  unless  the  company 
would  take  chances  on  the  threat  being  car- 
ried out  .That  this  was  wholly  beside  the 
contract  and  a  violation  of  the  dealer's  agree- 
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ment  matten  not  Did  the  parties,  vrith  tbls 
situation  before  them,  settle  their  dl£Bcnlt7 
by  an  anderstandlng  bad  with  the  company 
through  Hanson  that,  as  Loomls  says,  the 
deal  Gould  go  through  as  It  was,  that  Is, 
without  any  guaranty,  but  with  the  under- 
standing that  Loomls  would  be  entitled  to 
commissions?  Can  It  be  said  that  this  is 
fairly  open  as  an  issue  of  fact  to  be  passed 
upon?  It  would  seem  to  be  so,  and  that  the 
trial  court's  finding  to  that  effect  has  sub- 
stantial foundation  in  the  evidence.  Becog- 
nlzlng  the  force  of  this,  the  plaintiff  disputes 
the  authority  of  Gonlogson  or  Hanson  to 
alter  the  dealer's  contract.  It  is  true  that 
the  contract  contains  the  usual  stipulations 
virtually  divesting  every  agent  of  .the  com- 
pany from  acting  for  the  company,  but  such 
provisions  have  been  dealt  with  and  dis- 
regarded by  this  court  and  others  heretofore 
(see  Westby  v.  Case  Th.  Mach.  Co.,  21  N.  D. 
675-688,  132  N.  W.  137;  Advance  Thr.  Co.  v. 
Vhickie,  84  Neb.  429,  121  N.  W.  431;  Reeves 
&  Co.  V.  Younglove,  148  Iowa,  699, 127  N.  W. 
1017;  Koester  v.  Northwestern  Pt  Huron 
Co.,  24  S.  D.  646,  124  N.  W.  740;  First  Nat. 
Bank  v,  Dutcher,  128  Iowa,  413,  104  N.  W. 
497,  1  L.  B.  A.  [N.  S.]  142;  Nichols  &  S.  Co. 
V,  Paulson,  6  N.  D.  400,  71  N.  W.  136) ;  and 
If  this  was  the  deal  made,  and  the  company 
received  the  benefit  of  the  sale  under  it,  even 
though  the  act  of  the  agent  in  making  the 
sale  was  beyond  the  agent's  authority,  the 
reception  of  the  benefits  and  their  retention 
by  the  plaintiff  is  a  ratification  of  the  sale, 
as  made,  and  precludes  it  from  disclaiming 
the  burdens  arising  under  the  sale,  which 
burdens  It  ,must  take  with  the  benefits. 
Westby  v.  Case  Co.,  supra;  Colean  Mfg.  Co. 
V.  Blanchett,  16  N.  D.  341,  113  N.  W.  614. 
The  facts  show  that  the  company  has  re- 
ceived $3,000  of  the  purchase  price  In  cash, 
and  the  balance  in  the  secondhand  machin- 
ery at  its  own  appraisal  as  to  value,  all  un- 
der the  deal  made  with  Oelke  through  the 
assistance  of  Its  de&ler,  Loomls.  The  ma- 
chine is  paid  for.  It  made  the  sale  and  took 
the  payment  under  circumstances  from 
which  it  can  be  reasonably  Inferred,  inas- 
much as  It  never  denied  liability  for  commis- 
sions until  long  aJCterwards,  that  it  would 
pay  defendant  his  dealer's  commlssiou. 
When  the  company  should  have  spoken  and 
informed  Loomls  that  It  would  not  pay  the 
commission  If  he  persisted  in  refusing  to  give 
the  guaranty,  it  not  only  kept  silent,  but  In- 
formed him  "that  the  deal  could  go  through" 
as  it  was,  knowing  at  the  time  his  under- 
standing was  he  should  have  bis  usual  deal- 
er's sale  commission  of  10  per  cent  to  earn 
which  he  had  procured  said  purchaser. 

A  word  as  to  the  majority  opinion:  It 
states  that: 

Gonlogson,  after  pfaoning  Hanson,  "later  came 
back  and  said  'he  guessed  it  would  be  all  right ; 
that  Hanson  would  let  the  deal  go  through  with- 
out anv  signing.'  There  is  no  evidence,  bow- 
ever,  that  Commissions  were  spoken  of  dnring 
these  transactions;  in  fact,  the  defendant  tes- 
tifies positively  that  they  were  not" 


Commissions  were  not  spoken  of,  bat  the 
majority  Ignore  and  overlook  the  crucial  fact 
that  the  company's  act  In  presenting  the 
blank  guaranty  to  the  dealer  for  signature 
was  for  the  only  possible  purpose  of  having 
him  elect  in  what  he  should  take  his  commis- 
sions. Surely  the  company  would  not  have 
taken  his  guaranty  and  claimed  that  no  oom- 
mlssions  were  owing  because  they  were  not 
then  "spoken  of."  Commissions  were  in  Om 
minds  of  the  parties  throughout  the  deal — 
when  Oelke  was  procured  as  a  purchaser  by 
Loomls;  when  Gonlogson  was  utilizing  Loom- 
ls to  close  the  sale,  and  In  doing  so  presented 
the  guaranty  blank  to  Loomls  that  he  should 
guarantee  payment  of  $1,200  worth  of  ma- 
chinery or  buy  It  at  that  figure.  That  they 
were  not  "spoken  of  matters  not  Guaran- 
tys  are  not  asked  under  such  drcumstances 
merely  as  accommodations.  Under  the  hold- 
ing and  ideas  of  the  majority  such  la  all 
Loomls'  acts  amounted  to — but  an  accommo- 
dation to  assist  defendant  to  sell  its  machin- 
ery. "Actions  sometimes  speak  loader  than 
words."  They  did  so  here,  and  concerning 
commissions  not  "spoken  of"  orally. 

To  quote  again  from  the  majority  opinion; 

"It  is  too  si^ificant  a  fact  that,  although  the 
contract  provided  for  the  issuance  of  commis- 
sion certificates  in  cases  of  sales  which  were 
paid  for  in  notes  in  whole  or  in  part  as  in  the 
case  at  bar,  and  which  certificates  were  to  be 
redeemed  in  cash  when  the  purchase  price  was 
finally  paid,  no  such  certificates  appear  to  have 
been  issued  to  the  defendant,  nor  does  there 
seem  to  have  ever  been  any  demand  therefor" 

— ^and  more  along  the  same  line  of  reasoning. 
This  would  be  proper  addressed  to  a  Jury,  aa 
it  is  an  argument  on  facts.  It  has  no  place 
in  the  opinion  to  Justify  a  holding  that  the 
evidence  presents  no  disputed  question  of 
fact  of  waiver  for  a  Jury's  consideration.  It 
seems  to  me  that  this  Is  a  usurpation  of  the 
province  of  the  jury. 

Because  no  commissions  were  "spoken  of  ,*^ 
and  no  commission  certificates  Issued,  might 
well  be  found  by  a  Jury  to  be  no  sufBcient 
reason  for  a  conclusion  of  fact  that  commis- 
sions were  not  earned,  when  considered 
with  a  finding  for  which  there  is  evidence 
that  the  guaranty  was  intentionally  waived 
when  Gonlogson,  after  talking  with  Hanson, 
in  charge  of  the  sale,  told  Loomls,  Oelke's 
friend,  in  whom  Oelke  bad  conhdence,  and 
after  Loomls'  threat  to  break  the  deal,  that 
it  "would  be  all  right;  Hanson  would  let 
the  deal  go  through  without  any  signing." 
This  intentionally  chloroformed  Loomia  and 
enabled  it  to  secure  the  sale  with  resulting 
profits.  A  jury  only  can  determine  the  fact 
of  whether  Loomls  was  thus  misled  Into  be- 
lieving a  waiver  of  contract  provisions  was 
intended,  and  that  be  should  have  his  com- 
missions accordingly. 

I  believe  the  Judgment  should  be  affirmed. 

BTTRKE,  J.  (dissenting).  Being  unable  to 
agree  with  the  majority,  and  believing  the 
matter  of  especial  Importance,  I  will  set  forth. 
my  views  in  a  separate  dissent    Loomia  was 
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tbe  local  agent  of  the  plaintiff,  and,  as  such, 
signed  the  regular  selling  contract  This 
contract  la  In  evidence,  and  ocmslsta  of  three 
parts:  First,  those  things  which  the  com- 
pany agrees  to  do;  second,  those  things 
which  the  agent  agrees  to  do;  and  a  third 
part  supplemental  and  explaining  the  first 
and  second  subdiyislons.  Under  the  first 
gubdlTlston  we  find: 

"And  the  company,  in  consideration  of  the 
premises,  and  for  the  due  observation  of  this 
agreement,  upon  the' part  of  said  dealer,  agrees: 

"(a)  To  allow  the  following  cominiBsions  to 
the  said  dealer,  which  will  be  in  full  for  all 
charges,  services,  expenditareSj  etc.  •  •  *  for 
each  traction,  portable  or  skid  engine,  •  •  • 
separator,  tracks,  straw  stacker,  feieder  and 
band  cutter,  •  •  •  water  tank,  engine  ten- 
der, •  •  •  sold,  duly  settled  for,  and  deliv- 
ered within  the  proper  territory,  by  or  through 
the  agency  of  the  said  dealer,  and  not  otherwise: 
A  commission  ot  10  per  cent." 

Under  the  third  subdivision,  which  in  a  na- 
ture explains  and  modifies  the  first  and  sec- 
ond snhdlTlsions,  appears  this  paragraph: 

"(e)  l%at  no  commission  shall  be  paid 
•  *  »  upon  sales  made  where  other  goods  or 
property  is  taken  in  trade  or  as  part  payment, 
unless,  at  the  option  of  the  company,  said  dealer 
accepts  such  goods  or  property  as  his  commis- 
sion, and  promises  In  writing  to  pay  the  com- 
j»ny,  at  time  ot  delivery  and  settlement,  the 
amount  necessary  to  make  up  the  net  price  of 
the  new  goods." 

The  entire  controversy  In  this  case  is  over 
the  construction  of  the  words  which  we  have 
italicized,  "of  the  option  of  the  company." 
The  threshing  machine  company  cHaims  that 
those  words  mean  that  the  company  has  the 
option  of  paying  or  not  paying  the  agent  If 
any  secondhand  machinery  is  taken  in  tn 
part  payment  Loomls,  on  the  other  han^ 
insists  that  the  company  has  the  option  of 
paying  the  commission  In  cash  or  second- 
hand goods.  The  majority  opinion  adopts 
the  threshing  machine  company's  version  of 
the  contract  and  it  is  from  this  portion  of 
their  opinion  that  I  wish  to  register  a  vig- 
orons  dissent 

The  case  at  bar  is  typical  of  at  least  half 
of  the  threshing  machine  sales  made  in  this 
coontry.  There  is  no  dispute  that  Loomls 
furnished  a  buyer  satisfactory  to  the  com- 
pany, who  sold  lilm  a  new  rig  for  14,200, 
taking  in  payment  short  term  notes,  since 
paid,  and  which  were  practically  cash,  for 
(3,000,  and  also  a  secondhand  rig  upon  which 
they  placed  a  valuation  of  $1,200.  Loomls 
was  not  consulted  about  the  valuation  of 
this  secondhand  rig,  and  had  not  even  exam- 
ined it  The  company  sent  -its  representa- 
tive  to  Loomls,  pending  the  sale,  and  exercis- 
ed its  option  and  required  Loomls  to  accept 
Ids  commission  out  of  the  secondhand  ma- 
cUnery.  This  Loomls  refused  to  do,  because, 
as  he  said,  he  Iiad  not  examined  said  second- 
hand machinery,  and  did  not  know  its  value. 
Thereupon  the  representative  of  the  com- 
Pttny,  after  telephoning  to  the  general  man- 
ager, notified  Loomls  that  the  sale  conid  go 
throng  without  him  having  to  take  his  com- 
ndasion  ta  Osia  manner.    Loomls  insists  ttiat 


this  entire  transaction  amounted  to  a  waiver 
of  the  company's  option  to  require  tilm  to 
accept  Beo(Hidliand  machinery  as  his  commis- 
sion, and  that  he  is  therefore  entitled  to 
cash.  As  already  stated,  this  court  holds 
that  when  any  secondhand  machinery  Is  tak- 
en in  upon  a  sale,  the  agent  is  entitled  to  no 
commission  unless  the  company  gives  it  to 
him  as  a  "tip."  It  is  with  this  construction 
of  the  contract  that  I  take  issue.  It  is  safe 
to  say  that  one-half  of  the  threshing  machine 
bnsiness  of  this  country,  amounting  to  many 
millions  of  dollars  annually,  consists  of  sales 
in  which  part  of  the  consideration  Is  second- 
hand goods.  I  do  not  know  who  wlU  be  the 
most  surprised,  the  threshing  machine  com- 
panies or  their  thousands  of  agents,  to  learn 
that  the  agents  have  not  earned  commissions 
on  those  sales.  Such  a  construction  seems 
to  me  so  unreasonable  and  so  unnatural  that 
it  should  be  unnecessary  to  produce  further 
argument  or  authority  to  refute  it  Every 
dictate  of  reason  and  common  sense  points 
to  the  construction  contended  for  by  Loomls, 
to  wit  that  the  company  had  the  option  to 
pay  cash  or  require  him  to  take  his  commis- 
sion from  the  secondhand  rig.  In  fact  the 
company  recognized  this  construction  when 
it  sent  on  its  agent  to  exercise  such  option 
and  demand  that  Loomis  take  his  commis- 
sion from  his  secondhand  property;  other- 
wise the  visit  of  Gonlogson  was  an  idle  cer- 
emony and  a  useless  expense.  An  examina- 
tion of  the  authorities  shows  only  three  cases 
at  all  similar  to  ours:  Davis  v.  Huber  Mfg. 
Co.,  119  Iowa,  66,  93  N.  W.  78;  Woods  v. 
J.  I.  Case,  165  Iowa,  177,  135  N.  W.  399;  Mc- 
Geehan  v.  Gaar-Scott  122  Wis.  630,  100  N. 
W.  1072.  While  those  cases  are  not  exactly 
In  point  they  clearly  show  that  the  construc- 
tion of  the  contract  adopted  by  the  majority 
opinion  is  utterly  untenable.  In  all  three  of 
these  cases  the  court  held  that,  in  the  ab- 
sence of  some  action  upon  the  part  of  the 
threshing  machine  company  requiring  the 
agent  to  take  his  couimlssion  from  the  sec- 
ondhand machinery,  that  said  commission 
was  payable  in  cash.  In  the  case  of  Woods 
V.  Case,  supra,  the  Iowa  Supreme  Court 
quotes  enough  of  their  contract  to  show  that 
It  is  the  identical  contract  which  existed  be- 
tween  the  parties  to  this  suit  such  quota- 
tions as  are  given  being  word  for  word,  com- 
ma for  comma,  identical  with  the  contract 
before  us.    The  Iowa  court  says: 

"Plaintiffs  [the  selling  agents]  had  nothing  to 
do  with  the  secondhand  engine,  as  to  either 
transaction  in  which  it  figured.  Their  commis- 
8ion  was  due  when  they  furnished  a  purcliaser 
who  was  satisfactory  to  the  defendant,  and  they 
were  not  bound  to  rely  upon  the  outcome  of 
some  deal  the  defendant  made  without  their  ap- 
proval." 

If  the  Iowa  oonrt  had  held  that  the  com- 
mission  was  not  due  until  the  company  had 
exercised  its  option  and  given  it  to  the  sell- 
ing agent  they  certainly  would  not  tiaye  used 
the  language  above  quoted. 

To  recapitulate,  it  is  my  opinion  that  th» 
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cmtract  provides  generally  for  a  10  per  cent, 
casli  commission  whether  the  purchase  price 
was  r^resented  partly  by  secondhand  goods 
or  not.  In  case  the  company  so  elected,  the 
agent  must  take  his  oommlasion  out  of  the 
secondhand  machinery.  The  company,  how- 
ever, was  under  no  obligationB  to  exercise 
this  option,  and  In  such  case  the  agent  would 
automatically  be  entitled  to  cash.  If  this 
construction  is  correct,  we  have  to  determine 
whether,  under  the  facts  In  this  case,  the 
company  exercised  this  option.  Upon  this 
phase  of  the  question,  I  have  only  to  say 
that  the  matter  was  properly  for  the  Jury, 
wbo,  under  direction  of  the  court,  found  that 
the  company  had  not  exercised  the  same. 
This  phase  of  the  question,  however,  I  do 
not  deem  of  much  importance. 

I  must  respectfully,  bat  most  earnestly, 
dissent. 

On  Petition  for  Rehearing. 

BRUCE,  J.  A  petition  for  rehearing  has 
been  filed  in  this  case  which  calls  to  onr  at- 
tention the  fact  that  in  stating  the  evidence 
we  used  the  word  "allow,"  Instead  of  "pay," 
and  that  the  contract  actually  read: 

"No  commisaionB  shall  be  paid  for  sales  made 
when  other  goods  or  proper^  are  taken  in  part 
payment" 

We  do  not  see,  however,  how  this  fact  can 
alter  the  Inevitable  conclusion  whidi  must  be 
arrived  at  In  this  case.  As  we  before  stated, 
it  is  the  written  contract  alone  that  is  sued 
upon,  and  the  suit  is  brought  for  the  10  pier 
cent  commission  provided  for  in  that  con- 
tract There  is  no  proof  of  a  contract  for 
any  other  commission.  This  commission,  it  is 
expressly  stated,  cannot  be  recovered  unless 
the  agent  guarantees  the  sale  of  the  second- 
hand machinery  which  Is  taken  in  trade. 
This  the  defendant  (the  agent)  has  positively 
refused  to  da  How,  therefore,  he  can  re- 
cover 10  per  cent  commission  upon  the  writ- 
ten contract  is  difficult  for  us  to  see.  It  is 
idle  to  say  that  tibere  was  a  waiver.  In  our 
view  of  the  case  no  such  waiver  is  proved, 
and  certainly  no  such  waiver  is  pleaded. 
That  waiver  and  estoppel  must  be  specially 
pleaded 'in  order  to  be  relied  upon  has  been 
so  often  and  so  recently  held  by  this  court 
and  is  80  well  established  as  a  general  prin- 
ciple of  law  that  no  argument  upon  the  prop- 
osition is  necessary. 

It  is  urged,  we  know,  that  the  plaintifC  is 
a  threshing  machine  company,  but  we  have 
yet  to  learn  that  there  is  one  law  of  coo- 
tracts  and  of  pleading  and  practice  for 
threshing  machine  companies  and  another 
for  other  persons.  The  law,  as  we  under- 
stand it,  is  no  respecter  of  persons.  It  is 
also  urged  that  the  proof  shows  that  the 
sale  was  actually  consummated  at  the  farm 
of  the  purchaser,  and  not  at  the  office  of 
the  plaintiff  company.  This  fact  we  consider 
to  be  immaterial,  as  the  suit  is  brought  up- 
on the  written  contract  and  upon  the  writ- 


ten contract  alone,  and  for  tlie  commiarion 
provided  for  in  that  contract  It  is  also  urg- 
ed that  the  evidence  shows  that  the  purchas- 
er had  agreed  with  the  defendant  agent  to 
purchase  for  cash  and  before  the  visit  to 
the  company  had  consummated  the  sale.  We 
find,  however,  no  such  proof  in  the  record. 
AU  that  the  defendant  testified  to  is  that: 
"I  went  out  to  Oelke's  and  toR  him  I  had  the 
agency  for  the  Case  Threshing  Machiner  Com- 
pany, and  asked  him  if  I  could  sell  him  a  rig, 
as  I  understood  he  wag  in  the  murket  for  a  rig, 
but  be  said  he  did  not  know  but  what  I  could 
some  time,  but  at  that  time  I  couldn't  do  busi- 
nesa  with  him.  Well,  of  course,  that  didn't 
discourage  me,  and  I  went  back  again  several 
other  times.  About  a  year  later  than  that,  some 
time  later  than  that,  I  don't  know  exactly  the 
time,  I  went  out  there  again  and  talked  to  him, 
and  he  says:  'I  will  tell  yon,  Loomis;  I  am 
going  to  buy  a  rig,  and  if  the  rig  yon  represent 
that  is,  the  Case  rig,  is  what  you  say  it  is,  I 
will  buy  it  You  need  not  come  oat  again  both- 
ering me,  because  I  am  busy,  but,  if  your  rig 
is  as  you  reprewnt  it  to  be,  I  will  buy  it  So 
there  is  no  use  bothering  me  any  more,  .because 
he  says  you  and  I  have  done  lots  of  business 
together.' " 

If  this  evidence  shows  a  consummated  sale 
or  enforceable  agreement  to  purchase  for 
cash  or  secured  notes,  and  at  the  terms  pro- 
vided for  in  the  agent's  contract  then  no. 
person  Is  safe  in  talking  with  any  skiing 
agent  It  is  needless  to  say  that  it  lacks  all 
of  the  essentials  of  a  valid  contract 

The  petition  for  a  rehearing  is  denied. 

OOSS  and  BURKK,  JJ.,  renew  their  dis- 
sents. 


BBRRYMAN  et  aL  v.  CHILDS.    (No.  18171.) 
(Supreme  Court  of  Nebraska.     June  8,  1915.) 

(Bt/Uaim  iy  the  Court.) 

1.  JUBTIOES  or  THE  Peaok  Q=>174r— ApfsaXi — 
Plbaoing — Stbikimo  of  Reply. 

Since  the  only  pleading  required  in  the 
county  court  when  exercising  the  Jurisdiction 
of  a  justice  of  the  peace  is  a  bill  of  particnlaca. 
and  the  reply  in  uie  district  court  on  appeal 
was  to  new  matter  in  the  answer  and  was  not 
inconsistent  with  the  petition,  it  should  not 
have  been  stricken. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S{  666-693;  Dec.  Dig. 
«=»174.] 

2.  Bbokebs  «=»43— Ehplotuent  Cortbaci — 
Admissibilitt  in  Evidence — Pbinted  Sia- 

NATUBE. 

A  printed  and  written  contract  between  an 
owner  of  land  and  a  broker  or  agent  for  the 
sale  of  land  was  signed  by  the  owner  by  hla 
own  band.  The  signature  of  the  broker  was 
printed.  The  broker  acted  upon  the  contract 
In  this,  an  action  to  recover  a  commission  for 
the  sale  of  the  land  described  in  the  contract, 
the  trial  court  excluded  the  paper  as  not  being 
sufficient  under  section  2628,  Rev.  St  1913, 
and  refused  an  offer  to  show  that  the  land  waa 
sold  by  virtue  of  the  contract  Sel4,  tltat  the 
rulings  were  erroneous, 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §  44;    Dec.  Dig.  iS=>43.] 

Appeal  from  District  Court  Rock  County; 
Dickson,  Judge. 
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Action  by  James  H.  Berryman  and  anoth- 
er, partners  as  Berryman  &  Janney,  against 
W.  L.  ChUds.  From  judgment  for  defendant 
on  directed  verdict,  plalnttTts  appeal.  Re- 
versed. 

J.  H.  Berryman,  of  Baasett,  for  appellants- 

LBTION,  J.  Action  by  real  estate  brokers 
to  lecover  a  commission  upon  a  sale  of  land 
made  for  plalntUf.  The  trial  court  directed 
a  verdict  for  the  defendant  From  a  judg- 
ment baaed  thereon,  the  plaintiffs  appeaL 

In  the  spring  of  1911,  defendant  employed 
the  plaintiffs  to  procure  a  purchaser  for  172 
acres  of  land  in  Bock  county  and  at  that 
time  signed  the  following  contract : 

"li  W.  L.  OhUd*,  of  Came;  county  of  Rook, 
state  of  Nebraska,  have  this  day  given  Berry- 
man &  Janney  the  exclusive  sale  or  transfer 
of  the  real  estate  as  described  hereon,  which  is 
owned  by  me,  at  the  agreed  price  5S.00  per  acre 
dollars.  I  hereby  appoint  and  constitute  said 
Berryman  &  Janney  as  my  lawful  agent  and 
authorize  said  Berryman  &  Janney  to  enter  into 
written  contract  for  me,  on  my  behalf  and  in 
my  name  for  the  sale  of  said  real  estate.  I 
agree  to  make  a  good  satisfactory  deed  and  to 
give  a  clear  abstract  of  title  to  said  real  estate, 
showing  the  title  to  be  fully  vested  in  me.  In 
consideration  of  the  services  of  Berryman  & 
Janney  in  making  such  sale,  transfer,  sending 
me  a  buyer,  advertising,  or  being  instrumental 
in  any  manner,  whatever,  in  selling  or  transfer- 
ring said  property,  I  agree  to  pay  said  Berry- 
man &  Janney  out  of  ue  first  payment  a  com- 
mission of  1.00  one  per  avre  dollars,  payable  at 
the  oflSce  of  said  Berryman  &  Janney.  Any 
change  in  the  price  or  terms  agreed  to  by  me 
shall  work  no  forfeiture  in  the  commission  due 
said  agent  in  sale  or  transfer  of  said  property. 
I  hereby  reserve  the  right  to  terminate  this 
agency  at  any  time  after  thirty  days  by  giving 
thirty  days  notice  in  writing  to  said  agent  R^ 
ceipt  of  a  dopUcate  of  this  agreement  is  hereby 
acknowledged.  W.  L.  Childt,  Owner. 

"Said  agency  accepted  on  above  conditions. 
"Berryman  &  Janney." 

A  full  deiscrlptlon  of  the  land  was  written 
on  the  back  of  the  paper  before  signing.  The 
paper  is  printed,  but  the  words  in  Italics 
are  written. 

In  the  answer  the  defendant  admits  that 
he  listed  the  land  described  for  sale  with 
plaintiffs  as  his  agents,  and  that  the  land 
was  sold  to  one  Parks  as  alleged.  Other  de- 
fenses were  pleaded  which  are  not  relevant 
to  the  question  presented  in  this  court  Ifr. 
Janney  testified  that  Mr.  Cliilds  signed  the 
contract  after  he  bad  filled  the  blank  spaces 
In  the  printed  paper,  and  that  the  name 
"Berryman  &  Janney"  appearing  on  the  low- 
er left-hand  comer  of  the  exhibit  was  printed 
thereon  by  the  order  or  instruction  of  the 
firm.  The  contract  was  offered  In  evidence. 
Defendant  objected  to  Its  introduction  for 
the  reason  that  it  was  incompetent  and  shows 
upon  Its  face  that  it  was  not  signed  by  the 
broker  or  agent  who  Is  Intended  to  be  a  par- 
ty to  said  contract  The  objection  was  sus- 
tained. Plaintlfls  then  attempted  to  prove 
that  the  land  was  sold  by  plaintiff  to  Parks 
by  virtue  of  this  contract  and  that  no  com- 
mission had  been  paid.  This  testimony  was 
also  exdnded.    A  motion  to  direct  a  verdict 


for  the  defendant  was  then  sustained,  and 
a  verdict  and  judgment  rendered  accordingly. 

[1]  The  district  court  stmck  out  all  of 
the  reply  except  a  general  denial,  on  the 
ground  that  its  allegationB  were  not  within 
the  Issues  tried  below.  The  pleadings  in  the 
county  court  are  not  in  the  record.  Since  a 
bill  of  particulars  of  plaintiff's  claim  is  the 
only  pleading  required  by  statute  in  an  ac- 
tion to  recover  less  than  $200,  and  since  the 
matter  stricken  In  the  reply  Is  not  incon- 
sistent with  the  petition  and  responds  to 
new  matter  in  the  answer,  we  think  It  should 
not  have  been  stricken. 

[2]  It  is  argued  that  since  the  contract 
was  executed  a  recovery  can  be  had .  even 
though  It  was  not  In  writing.  The  rule  in  this 
state  Is  that  a  broker  who  has  sold  land  for 
another  cannot  recover  either  on  the  contract 
or  upon  a  quantum  meruit  for  the  value  of 
his  services  unless  he  holds  a  written  con- 
tract which  satisfies  the  statute.  Kelson  v. 
Webster,  83  Neb.  169,  119  N.  W.  266;  Olark 
V.  Davles,  88  Neb.  67,  129  N.  W.  165. 

We  have  not  l>een  favored  with  a  brief  by 
the  appellee,  but  It  seems  apparent  that  the 
district  court  was  of  the  opinion  that  the 
contract  was  not  executed  tn  accordance  with 
section  2628,  Kev.  St  1913: 

"Every  contract  for  the  sale  of  lands,  betwsMi 
the  owner  thereof  and  any  broker  or  agent  em- 
ployed to  sell  the  same,  shall  be  void,  unless 
the  contract  is  in  writing  and  subscribed  by  the 
owner  of  the  land  and  the  broker  or  agent  and 
such  contract  Bhall  describe  tlie  land  to  be  sold, 
and  set  forth  the  compensation  to  be  allowed 
by  the  owner  In  case  of  sale  by  the  broker  or 
agent" 

Since  the  owner  of  the  land  signed  the  con  - 
tract,  the  question  presented  is  whether  "the 
contract  Is  •  •  *  subscribed  by  •  •  * 
the  broker  or  agent"  We  have  held  that  the 
word  "subscribed"  in  this  section  is  not  to 
be  taken  literally,  but  in  its  popular  sense  as 
being  equivalent  to  the  word  "signed." 
Myers  v.  Moore,  78  Neb.  448,  110  N.  W.  989. 
The  name  of  the  firm  was  printed  under  the 
order  and  direction  of  the  plaintiff.  The 
courts  construe  such  statutory  requirements 
more  or  less  strictly  according  to  the  nature 
of  the  instrument  Involved.  In  such  docu- 
ments as  wills  much  more  strictness  Is  re- 
quired than  In  Instruments  of  less  importance 
and  effect 

In  Schneider  v.  Norrls,  2  M.  &  S.  (Eng.) 
286,  an  invoice  was  sent  by  the  seller  to 
the  purchaser  headed: 

"London,  October  24,  1812.  Messrs.  John 
Schneider  ft  Co.  bought  of  Thomas  Norris  ft 
Co.  agents.  Cotton  yam  and  piece  goods.  N*. 
8,  Freeman's  Court  Comhill." 

A  list  of  articles  with  the  quantltlea  and 
prices  followed.  The  whole  heading  of  the 
bill  was  printed  except  the  words  "Messrs. 
John  Schneider  ft  Co."  It  was  held  that  the 
printed  name  under  the  facts  was  sufficient 
to  satisfy  the  statute  of  frauds  and  to  bind 
Norrls  ft  Co.,  which  was  the  intention  when 
the  bill  was  made  out  Sannderson  v.  Jack- 
son, 2  Bob.  ft  PuL  238,  and  Drury  v.  Yonng^ 
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58  Md.  646,  42  Am.  Rep.  343,  are  practlcallr 
to  the  same  effect.  In  Re  Walker,  110  Cal. 
387,  42  Pac.  815,  30  L.  K  A.  460,  52  Am.  St 
R^.  104,  and  in  Cummings  r.  Landea,  140 
Iowa,  80,  117  N.  W.  22,  the  meaning  of  "sig- 
nature" is  discussed,  and  it  is  shown  that 
signatures  were  at  first  usualiy  made  by 
the  mark  or  cross,  and  that  writing  is  not 
absolutely  essential  if  the  party  acts  upon  or 
intends  to  be  bound  by  the  mark,  stamp,  or 
printed  name.  Where  a  name  was  stamped 
upon  a  notice  of  objection  in  an  election  con- 
test proceeding  which  the  statute  required 
"shall  be  signed  by  the  person  objecting," 
this  was  held  sufficient.  Bennett  v.  Bmm- 
fltt,  3  I*  R.  O.  P.  (Eng.)  *28.  In  29  Am.  & 
Bng.  Ency.  Law  (2d  Ed.)  856,  it  is  said: 

"A  printed  name  upon  a  paper  which  is  deliv- 
ered under  circumstaoces  showing  an  intention 
to  regard  the  printed  name  as  the  person's  own 
will  8u£Sce,  as  will  an  entry  in  a  book  contain- 
ing the  owner's  name  at  the  top  of  the  page." 

Where  a  statute  provided  that  the  sum- 
mons in  a  dvU  action  should  be  "subscribed 
by  the  plaintiff,  or  bis  attorney,"  the  law 
was  held  to  be  compiled  with  If  the  signa- 
ture was  printed  or  stamped.  Barnard  v. 
Heydrlck,  49  Barb.  (N.  T.)  62;  Mezchen  v. 
More,  54  Wis.  214,  11  N.  W.  634;  Herrick  v. 
MorrtU,  37  Minn.  250,  88  N.  W.  849,  6  Am. 
St.  Rep.  841. 

The  plaintiffs,  having  signed  the  contract 
with  their  printed  name  with  the  Intention 
to  be  bound  by  it,  having  assumed  its  obliga- 
tions, and  (assuming  the  fact  to  be  according 
to  their  offer  of  proof)  having  discharged  it 
according  to  its  terms,  are  entitled  to  the 
benefit  of  It 

The  validity  of  the  contract  was  also  at- 
tacked in  the  district  court  on  account  of  the 
land  being  a  homestead  and  the  contract  not 
being  signed  by  Mrs.  Childs.  Of  course,  the 
contract  neither  affected  Mrs.  Childs'  Inter- 
est in  the  premises  nor  the  title  to  the  land; 
but  this  does  not  interfere  with  the  right 
of  plaintiffs  to  recover  a  commission  from 
Mr.  Childs  If  they  produced  a  buyer  to  whom 
Mr.  and  Mrs.  Childs  sold  the  land. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  la  reversed. 

ROSE,  HAMER,  and  FAWCETT,  JJ.,  not 
Bitting. 


MURRAY  T.  OMAHA  TRANSFER  CO. 

(No.  17421.) 

(Supreme  <3onrt  of  Nebraska.    June  6^  1916.) 

(Syllahui  &y  the  Court.) 

1.  Febsonai.  Imjubt— Death  or  Pabtt— Rb- 

VIVOB. 

Former  opinion  (96  Neb.  I'RJ,  146  N.  W. 
360)  adhered  to. 

(Additional  Sj/llalui  iy  Editorial  Staif.) 

2.  Death    4=995  —  Dahaoks  —  Bxcovebx   by 
Administsatob. 

Where    plaintiff    dies    from    injuries    for 
which  he  has  brought  suit,  and  the  action  is 


revived  in  the  name  of  the  administrator  of 
his  estate,  the  administrator  may  recover  the 
damages  which  the  injured  party  could  have  re- 
covered if  he  had  survived,  including  injuries 
to  or  loss  of  his  earning  power. 

[Ed.  Note. — For  other  cnites,  see  Death,  Cent 
Dip.  iS8  108. 109. 111-115. 120 ;  Dec.  Die.  «=5)95.1 

Barnes,  Fawcett,  and  Hamer,  JJ.,  dissenting. 

Appeal  from  District  Coart,  Douglas  Caaa- 
ty;    Redlck,  Judge. 

On  rehearing.    Former  opinion  adhered  to. 

For  former  opinion,  see  96  Neb.  176, 145  N. 
W.  360. 

John  C.  Oowln  and  Isidor  Ziegler,  both  of 
Omaha,  for  appellant  W.  A.  De  Bord,  of 
Omaha,  amicus  curite.  John  A.  Moore  and 
John  J.  Sullivan,  both  of  Omaha,  for  appel- 
lee. 

SEDGWICK,  J.  After  our  former  deci- 
sion In  tills  case  (95  Neb.  176,  146  N.  W.  360), 
argument  was  allowed  oa  the  measare  of 
damages.  Upon  this  question  we  have  bad 
the  assistance,  not  only  of  the  attorneys  en- 
gaged in  the  case,  but  also  of  other  able  at- 
torneys interested  in  similar  cases  pending 
in  this  and  other  courts.  For  this  reason, 
and  because  of  the  importance  of  the  ques- 
tion, and  the  inconsistent  or  at  least  incom- 
plete, provisions  of  the  statute,  we  have 
thought  it  best  to  state  further  reasons  for 
our  conclusion.  The  facts  are  sufBciently 
stated  in  our  former  opinion. 

[1,  2]  When  one  is  Injured  In  hla  person 
by  the  wrongful  act  of  another,  and  begins 
an  action  to  recover  damages  so  sastained, 
and  afterwards  dies  while  his  action  is  pend- 
ing, what  are  the  elements  of  damage  which 
can  be  recovered?  Our  former  opinion  holds 
that,  when  the  "action  is  revived  in  the  name 
of  an  administrator,  the  latter  takes  the  de- 
cedent's place  In  the  litigation,  and  is  en- 
titled to  recover  for  the  benefit  of  the  estate 
what  the  injured  person  would  have  been 
entitled  to  recover  had  he  survived  his  inju- 
ries." The  opinion  cites  Webster  v.  City  of 
Hastings,  59  Neb.  563,  81  N.  W.  610,  and  oth- 
er decisions  of  this  court  which  could  not 
have  been  determined  as  they  were,  unles« 
this  Is  the  law.  Sections  8022,  8023,  Rev.  St 
1913,  are: 

"In 'addition  to  the  causes  of  action  which 
survive  at  common  law,  causes  of  action  for 
mesne  profits,  or  for  an  injury  to  real  or  per- 
sonal estate,  or  for  any  deceit  or  fraud,  shall 
also  survive,  and  the  action  may  be  brought, 
notwithstanding  the  death  of  the  i>erson  en- 
titled or  liable  to  the  same." 

"No  action  pending  in  any  court  shall  abate 
by  the  death  of  either  or  both  the  parties  there- 
to, except  an  action  for  libel,  slander,  malicious 
prosecution,  assault,  or  assault  and  battery,  for 
a  nuisance,  or  against  a  justice  of  the  peace  for 
misconduct  in  office ;  which  shall  abate  by  the 
death  of  the  defendant" 

These  are  sections  463  and  464  of  tbe  (Tode 
as  now  numbered,  and  were  enacted  in  1868. 
Rev.  St  1866,  p.  468.  The  latter  section  quot- 
ed provides  thatsnch  an  action  as  this  sbaU 
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not  abate  by  the  deaib  of  the  plaintiff.  This 
language  la  so  direct  and  clear  that  it  mast 
be  conceded  that  the  administrator  may  con- 
tinue the  action.  There  seems  to  be  no  good 
reason  In  the  nature  of  the  case  to  forbid  an 
administrator  to  begin  and  prosecute  an  ac- 
tion and  at  the  same  time  allow  him  to  con- 
tinue an  action  for  the  same  cause  begun  by 
the  deceased  in  his  lifetime.  It  is  the  duty 
of  the  court  to  construe  these  statutes  to- 
gether. If  the  deceased  had  lived  to  com- 
plete his  action,  he  would  have  recovered  for 
all  damage  done  him  by  defendant's  wrong- 
ful act,  including  the  injury  to  his  earning 
power  durli^  his  expectancy  of  life.  What 
he  recovered  would,  of  course,  be  directly 
for  his  own  benefit,  but  it  would  become  a 
part  of  his  estate;  and  upon  his  death,  oc- 
curring after  the  receipt  of  such  remunera- 
tion, it  would  benefit  his  next  of  kin  and  all 
others  who  would  be  interested  in  his  es- 
tate. His  wife  and  children  are  interested 
in  his  estate  while  he  lives,  and  his  creditors 
are  Interested  in  so  much  thereof  as  Is  nec- 
essary to  satisfy  their  claims.  The  rights  of 
wife  and  children  In  a  specified  and  limited 
amount  of  his  estate  are  superior  to  the 
rights  of  creditors.  The  husband  and  father 
cannot  ignore  the  rights  of  his  family  nor  of 
his  creditors  in  his  property.  His  relation 
in  them  Is  analogous  to  that  of  trustee.  It 
would  seem,  therefore,  that,  if  In  his  life- 
time he  recovered  full  compensation  for  his 
Injuries,  the  liability  of  the  wrongdoers  would 
be  extinguished. 

The  Supreme  Court  of  South  Dakota  has. 
In  a  recent  case,  considered  that  there  is  a 
double  liability;  that  their  death  act,  which 
Is  essentially  the  same  as  ours,  creates  a 
new  cause  of  action.  This  conclusion  is 
earnestly  contested  by  two  of  the  judges  in 
dissenting  opinions.  Rowe  v.  Richards  (S. 
D.)  X51  N.  W.  1001.  We  refer  to  this  as  one 
of  the  very  recent  cases  in  which  many  au- 
thorities are  collected  and  freely  quoted. 
The  majority  opinion  Is  largely  devoted  to  a 
discussion  of  the  difference  between  a  "cause 
of  action"  and  "a  right  of  action,"  and  par- 
ticularly between  the  "cause  of  the  Injury" 
and  "the  Injury  itself."  The  opinion  consid- 
ers that  the  failure  to  observe  this  distinc- 
tion has  led  to  the  view  "that  there  could  be 
but  one  recovery  for  one  wrong — 'one  wrong- 
ful act.'"  There  would  be  much  force  in 
this  suggestion  If  the  cause  of  action  were 
the  wrongful  act.  As  suggested  in  the  opin- 
ion: 

"A.,  in  negligent  disregard  of  the  rights  of 
others,  fires  a  bullet  from  his  rifle." 

If  the  shot  does  no  damage,  there  is  no 
cause  of  action;  but,  if  it  injures  B.  and 
C,  then  each  have  a  cause  of  action  against 
A.  B.'s  canse  of  action  Is  not  the  wrongful 
act  but  the  Injury  It  has  done  him.  But  un- 
der onr  death  act  the  canse  of  action  is  not 
the  wrongful  act,  but  damage  that  act  has 
caused.  It  has  injured  the  earning  capacity 
of  the  deceased.    It  is  not  for  the  death  of 


the  deceased  that  the  widow  sues.  It  Is  for 
her  loss  caused  by  the  Injury  to  her  husband. 
That  the  injury  caused  the  total  destruction 
of  his  earning  capacity  and  all  benefits  whidi 
she  otherwise  would  have  received  from  her 
husband  is  rendered  certain  by  his  death  hs 
the  result  of  that  Injury.  If  one  maliciously 
sets  fire  to  a  building  in  which  the  property 
of  A.  and  B.  is  stored,  their  loss  Is  the  de- 
struction of  their  property,  and  not  the 
"wrongful  act."  If  each  owns  a  separate 
and  distinct  part  of  the  property  destroyed, 
each  has  a  distinct  cause  of  action.  If  the 
title  to  the  property  is  in  a  trustee  for  their 
benefit,  the  trustee  may  recover  the  whole 
loss  In  one  action,  and  payment  of  the  full 
value  of  the  property  to  the  trustee  would 
ordinarily  satisfy  the  claims  of  both  A.  and 
B.  Under  our  statutes,  the  wife  has  an  In- 
terest In  the  property  and  rights  of  her  hus- 
band at  his  decease,  of  which  he  cannot 
deprive  her  by  any  act  of  his.  His  creditors 
also  have  an  interest  which  be  cannot  ig- 
nore. His  administrator  represents  all  of 
those  Interests.  Therefore,  there  seems  to 
be  no  reason  why  the  whole  matter  could 
not  be  disposed  of  In  one  action.  If  the  pe- 
tition. In  addition  to  the  other  allegations  of 
damages,  alleged  the  earning  power  of  the 
deceased,  and  who  were  the  dependents,  and 
what  each  of  them  was  entitled  to  recover  un- 
der Lord  Campbell's  Act,  which  is  called  by 
some  courts  the  "death  act,"  and  how  much 
the  estate  of  the  deceased  ought  to  recover, 
and  if  the  verdict  of  the  jury  or  findings  of 
the  court  were  equally  specific,  there  would 
be  no  difficulty  in  administering  the  two  sec- 
tions of  the  statute  together.  We  have  allud- 
ed to  the  question  actually  decided  In  the 
South  Dakota  case,  because,  as  the  decision 
in  that  case  shows,  the  question  of  the  iww- 
er  of  the  party  Injured  to  collect  fuHl  com- 
pensation, and  so  bar  any  future  action.  Is 
so  connected  with  the  question  in  the  case  at 
bar  that  neither  can  be  satisfactorily  deter- 
mined without  reference  to  the  other.  The 
suggestion  of  a  "double  recovery"  has  inject- 
ed itself  into  very  many  decisicms.  Of  course, 
if  a  settlement  with  the  party  injured  is  af- 
fected with  fraud  or  overreaching.  It  might 
be  avoided,  and,  if  the  amount  received  was 
grossly  inadequate  to  the  Injury  suffered, 
that  of  itself  would  be  evidence  tending  to 
show  unfair  practice. 

By  the  ancient  common  law  there  could 
be  no  private  action  for  the  felonious  killing 
of  a  human  being.  Such  damages  inhered  in 
the  felony  and  belonged  to  the  crown.  The 
courts  in  those  times  appear  to  have  extend- 
ed the  principle  so  as  to  forbid  an  action  for 
death  caused  by  any  wrongful  act,  whether 
felonious  or  otherwise.  If  the  Legislature 
had  abolished  this  rule,  and  expressly  pro- 
vided for  an  action  for  damages  caused  by 
an  unlawful  act,  whether  death  resulted  or 
not,  the  difilcultles  of  the  situation  would  be 
removed.  Judge  Cooley  says  it  ia  remark- 
able that  the  Legislatures  have  not  done  ao. 
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"Wby  sbonld  not  the  money  value  of  bis  life, 
when  It  haa  been  taken  away  by  unlawful 
act  or  negligence,  be  a  right  of  action  In  the 
hands  of  bis  representatives?"  1  Cooley, 
Torts  (3d  Ed.)  p.  31  (•27). 

'Such  a  statute  could  give  a  preference  to 
the  widow  or  widower  and  next  of  Un  as 
our  statute  does,  and,  when  the  entire  dam- 
age sustained  by  all  parties  was  recovered  by 
the  administrator,  the  proceeds  in  the  hands 
of  the  administrator  could  be  reported  to 
the  probate  court  as  other  assets  to  be  dis- 
tributed as  the  law  required,  or,  perhaps  still 
better,  the  statute  might  provide  for  the  de- 
termination of  the  rights  of  the  respective 
parties  upon  the  trial  In  the  district  court,  as 
suggested  above. 

It  has  been  suggested  that  if  the  adminis- 
trator should  prosecute  such  an  action  for 
the  benefit  of  the  estate,  and  also  for  the 
benefit  of  the  next  of  tdn  (that  is,  malting 
the  claim  under  the  survival  statute  and  the 
claim  under  the  death  act  in  one  action),  the 
administrator  might  be  more  Kealbus  for  the 
estate  than  for  the  widow  and  next  of  kin, 
and  so  the  latter  would  be  wronged.  But  no 
action  can  be  brought  under  the  death  act 
for  the  widow  and  next  of  Icin,  except  by  the 
administrator;  and,  if  there  Is  danger  of 
discrimination,  the  probate  court  can  deter- 
mine the  rights  of  the  respective  parties  In 
the  recovery  when  the  district  court  has 
failed  to  do  so. 

It  would  appear  from  the  diversity  of  ju- 
dicial decisions  that  there  bas  been  unfor- 
tunate and  incomplete  legislation  in  the  oth- 
er states  as  well  as  in  our  own.  Construing 
these  statutes  in  the  light  of  history  and  of 
present  conditions,  we  conclude  that  the  in- 
tention of  the  Legislature  was  that,  when  an 
action  has  been  begun  by  the  party  injured 
to  recover  damages  suffered  because  of  the 
wrongful  act  of  another,  the  action  does  not 
abate,  nor  any  part  thereof,  by  the  death  of 
plaintiff,  and  the  administrator  takes  the 
place  of  the  plaintiff  therein  and  can  recover 
any  and  all  damages  that  the  injured  party 
could  have  recovered  if  he  had  survived,  in- 
cluding injuries  to  or  loss  of  his  earning 
power. 

We  adhere  to  our  former  opinion. 

BARNES,  J.  (dissenting).  I  am  unable  to 
concur  in  either  the  original  opinion  by  Judge 
ROSE  or  the  present  opinion  by  Judge  SEDG- 
WICK, affirming  the  Judgment  of  the  dis- 
trict court 

By  the  majority  opinion  the  administrator 
of  the  estate  of  Miller  is  allowed  to  recover, 
net  only  for  the  pain  and  mental  suffering 
actually  sustained  by  his  decedent,  the  physi- 
cal injury  suffered  by  him,  the  expense  in- 
curred for  necessary  medical  and  surgical  at- 
tention in  treating  him  for  his  injuries,  but 
in  addition  thereto  such  sum  as  decedent 
would  have  earned  for  the  whole  term  of 
his  life  expectancy,  as  shown  by  the  CaiUsle 
table^  if  he  had  not  died  as  a  result  of  his 


injuries.  As  to  this  last  item  of  the  recovery, 
I  am  onvinced  that  the  majority  of  the 
court  is  wrong. 

By  the  act  of  February  25,  1873  (Gten.  St 
1878,  c  15),  it  was  provided: 

"Section  1.  That  whenever  the  death  of  a 
person  shall  be  caused  by  the  wrongful  act, 
neglect,  or  default  of  any  person,  company  or 
corporation,  and  the  act,  neglect,  or  default  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  ac- 
tion and  recover  damages,  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who, 
or  company,  or  corporation  which  would  have 
been  liable  if  death  had  not  ensued,  shall  be 
liable  to  an  action  tor  damages,  notwithstand- 
ing the  death  of  the  person  injured,  and  al- 
though the  death  shall  have  been  caused  under 
such  circumstances  as  amount  in  law  to  f^- 
ony. 

"Sec.  2.  That  every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and 
the  amount  recovered  in  every  such  action, 
shall  be  for  the  exclusive  benefit  of  the  widow 
and  next  of  ion  of  such  deceased  person,  and 
shall  be  distribnted  to  such  widow  and  next 
of  kin  in  the  proportion  provided  by  law  in  re- 
lation to  the  distribution  of  personal  property 
left  by  persons  dying  intestate;  and  in  every 
such  action  the  jury  may  give  such  damages 
as  they  shall  deem  a  fair  and  just  compensa- 
tion with  refecence  to  the  pecuniary  injuries, 
resulting  from  such  death,  to  the  wife  and  next 
of  kin  of  such  deceased  person,  not  exceeding 
the  sum  of  five  thousand  dollars:  Provided, 
that  every  such  action  shall  be  commenced 
within  two  years  after  the  death  of  such  per- 
son." 

Prior  to  the  passage  of  that  act  there 
was  no  statutory  right  for  any  one  to  re- 
cover for  death  by  wrongful  act;  and  what- 
ever right  accrued  to  the  administrator  of  the 
deceased  person,  or  those  dependent  upon 
him  for  support,  was  that  which  existed  at 
the  common  law.  By  the  act  above  quoted, 
a  new  right  of  action  was  created,  and  the 
widoiw  and  next  of  kin  of  the  deceased  were 
allowed  to  recover  a  sum  not  exceeding  $5,uuO 
for  the  pecuniary  Injuries  resulting  to  them 
by  reason  of  death  caused  by  wrongful  act 
That  statute  has  remained  unchanged  to  the 
present  time,  except  by  an  amendment  includ- 
ing the  widower,  and  the  repeal  of  so  much 
thereof  as  limited  the  amount  of  the  re- 
covery to  the  sum  of  $5,000. 

It  appears  that  the  statutes  of  this  state 
have  made  no  direct  provision  for  a  recovery 
by  the  administrator  of  the  estate  of  one  who 
is  killed  by  wrongful  act,  of  any  amount 
whatever,  representing  the  earning  capacity 
of  a  deceased  person  after  his  death,  except 
such  recovery  as  may  be  had  for  the  benefit 
of  the  widow  or  widower  and  next  of  kin 
of  his  decedent  Plaintiff  decedent.  Miller,  in 
the  case  at  bar,  left  no  widow  or  next  of 
kin,  and  no  one  dependent  In  any  manner 
upon  him  for  support  Therefore  the  plaintiff 
in  this  case  could  not  recover  anything  repre- 
senting the  earning  capacity  of  decedent  aft- 
er his  death  occurred.  The  right  of  re- 
covery, so  far  as  that  matter  was  concerned, 
was  extinguished  at  Miller's  death.  I  am 
satisfied,  from  a  thorough  Investigation,  that 
no  case  caq  be  found  which  holds  that  the 
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loss  of  earning  capacity  can  be  recovered  for 
the  benefit  of  creditors  of  the  decedent 

It  is  true  that,  under  the  revivor  statute^ 
the  actlcm  coaunenced  by  Miller  In  his  life- 
time was  properly  revived,  and  It  seems  dear, 
from  the  weight  of  authority,  that  the  ad- 
ministrator* could  recover  tor  the  benefit  of 
file  estate  of  his  decedent  for  the  pain  and 
Buffering  both  mental  and  lAiyslcal,  and  de- 
cedent's loss  of  wages  during  the  time  be 
survived  his  Injuries,  for  the  necessary 
lM)tq>ltal  charges,  and  for  the  value  of  the 
medical  treatment  (furnished  Mm  by  his 
physician,  but  the  statutes  have  not  made  any 
provisloQ  for  a  recovery  for  decedoif  s  earn- 
ing capacity,  exciting  such  as  provided  for 
the  benefit  of  the  widow  and  next  of  kin, 
above  mentioned. 

In  Dwyer  y.  Cailcago,  St  P.  &  O.  B.  do.,  84 
Iowa,  470,  61  N.  W.  244,  35  Am.  St  Bep.  322, 
It  was  said: 

"The  statutes  deal  with  the  'cause  of  action/ 
and  not  with  the  rule  of  damage  to  be  applied. 
In  fixing  the  damage,  we  look  to  the  wrong  to 
be  remedied,  to  the  Injnry  to  be  repaired." 

In  Brown  y.  Oilcago  &  N.  W.  B.  Oa,  102 
Wis.  137,  77  N.  W.  748,  78  N.  W.  771,  44 
Li  B,  A  679,  the  court  said: 

"Snch  damages  to  the  widow  and  next  of 
kin  begin  where  the  damages  of  the  intestate 
ended,  viz.,  with  his  death. 

And  on  rehearing  (102  Wis.  160,  78  N.  W. 
771,  44  li.  B.  A  579): 

"'The  death  is  the  end  of  the  period  of  re- 
covery in  one  case  and  the  beginning  in  the 
other.  In  one  case  the  administrator  sues  as 
legal  representative  of  the  estate  Tor  what  be- 
longed to  the  deceased ;  in  the  other  he  acts  as 
trustee  for  those  upon  whom  the  act  confers  the 
right  of  recovery  for  the  pecuniary  loss  in- 
flicted upon  them.'  »  »  •  The  damages  in 
one  right  are  limited  to  the  loss  which  accrues 
to  the  injured  person  before  death,  and  the 
damages  in  the  other  to  the  pecuniary  loss  of 
surviving  relatives,  as  before  the  survival  stat- 
ute. The  two  rights  in  no  way  overlap  each 
other." 

See  Jobnson  v.  City  of  Eau  Claire,  149  Wis. 
194,  135  N.  W.  481. 

In  Jacobs  y.  Glucose  Sugar  Befinlng  Co. 
(C.  O.)  140  Fed.  766,  It  was  said: 

"And,  if  this  be  so,  then  by  what  logic  or 
reasoning  can  it  be  said  that  two  actions  can- 
not be  brought  against  one  wrongdoer,  the  one 
for  pain  and  suffering  and  the  other  for  dam- 
ages to  the  estate?  Both  are  actions  for  com- 
pensatory damages.  The  one  survives  to  the 
administrator  under  one  statute,  and  the  other 
is  given  to  the  administrator  under  another." 

In  Qulnn  y.  Johnson  Forge  Co.,  9  Houst 
(Del.)  338,  33  Atl.  858,  the  court  Instructed 
the  Jury  as  follows: 

"Should  you  decide  in  favor  of  the  plaintiff, 
yon  should  assess  damages  in  such  reasonable 
snm  as  you  deem  proper  and  right  under  the 
circumstances,  and  in  fixing  that  amount  you 
should  oondder  such  damages  as  have  been 
actually  proved  by  reason  of  loss  of  wages  from 
the  20th  day  of  July,  1891,  up  to  March  3, 
1^2,  when  he  died,  and  also  allow  such  snm 
as  yon  deem  adequate  and  proper  by  reason  of 
his  physical  pain  and  mental  sufferings.  As 
regards  the  death  of  Peace  as  being  the  result 
of  his  injuries,  you  cannot  take  that  into  con- 
sideration in  the  estimation  of  damagea  It 
has  no  connection  with  this  case." 


In  Belding  v.  Black  Hills  &  Ft  P.  B.  0>., 
8  8.  D.  369,  page  375,  5S  N.  W.  760,  page  7B2, 
we  find  the  following: 

"In  what  manner,  and  nnder  what  drcnm- 
Btances,  could  the  deceased  have  recovered  had 
death  not  ensued?  He  could  have  recovered,  in 
addition  to  his  physical  and  mental  suffering, 
(or  loss  of  time  and  employment,  the  expenses 
of  medical  and  surgical  attendance,  nursing, 
etc.,  incident  to  the  injury.  *  *  •  Anytbii«r 
smore?    Certainly  not 

In  3  S.  D.  pages  380,  381,  63  M.  W.  pages 
753,  754: 

"It  does  not  provide,  as  we  have  seen,  for  the 
recovery  of  damages  by  the  widow  and  heirs, 
and  it  is  not  provided  that  the  personal  repre- 
sentative shall  institnte  the  action  for  the  use 
or  benefit  of  such  widow  and  heirs,  or  that  the 
gum  recovered  shall  be  apportioned  between 
the  beneficiaries.  The  section  (Lord  Camp- 
bell's Act)  seems  to  have  been  adopted  with 
another  object  in  view,  and  that  was  to  give 
the  widow,  having  in  the  death  of  a  husband 
sustained  the  greater  Ices,  the  prior  right  to  in- 
stitate  the  action  and  recover  the  damages  she 
has  sustained  by  reason  of  the  death  of  her 
husband.  *  *  *  To  cari^  into  effect  the  evi- 
dent intention  of  the  Legislature,  the  widow 
should  have  the  prior  and  exclusive  right  to 
institute  the  action  and  to  the  damages  for 
the  loss  of  the  Ufe  of  the  husband.  *  *  *  If 
the  action  can  be  instituted  by  the  personal 
representative,  the  damages  recovered  by  him 
would  be  assets  of  the  estate,  and,  in  case  the 
estate  was  insolvent,  the  money  recovered  would 
go  to  the  creditors.  This  could  not  have  "been 
the  intention  of  the  Legislature.  •  •  •  This 
seems  but  reasonable  and  just  All  must  con- 
cede, we  think,  that  the  wife,  in  the  loss  of  her 
husband,  on  whom  she  is  dependent  for  sup- 
port sustains  a  greater  loss  by  such  death  tiian 
any  other  person." 

The  same  rule  Is  announced  in  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Howe,  56  Kan.  411,  48 
Pac.  683;  Pittsburgh,  C,  G  &  St  L.  B.  Co.  y. 
Hosea,  152  Ind.  412,  63  N.  B.  419;  Peake  y. 
Baltimore  &  O.  B.  Co.  (O.  C.)  26  Fed.  495 ; 
Louisville,  N.  A.  &  C.  B.  Co.  y.  (Joodykoontz, 
119  Ind.  Ill,  21  N.  B.  472.  12  Am.  St  Bep. 
371;  HllUker  v.  Citizens'  St  B.  Co.,  152  Ind. 
86,  52  N.  B.  607 ;  Sturges  v.  Sturges,  126  Ky. 
80,  102  S.  W.  884,  12  L.  B,  A  (N.  S.)  1014; 
Stewart  v.  United  Blectrlc  Light  &  Power 
Co.,  104  Md.  382,  65  Atl.  49,  8  L.  B.  A  (N. 
S.)  384,  118  Am.  St  Bep.  410;  Davis  y.  BaU- 
way  Co.,  53  Ark.  117,  13  S.  W.  801,  7  L.  B.  A 
283;  Michigan  0.  B.  Co.  y.  Vreeland,  227  U. 
S.  59,  33  Sup.  Gt  192,  67  L.  Ed.  417,  Ann. 
Cas.  19140,  176. 

The  case  of  Mageau  y.  Great  Northern  B. 
Oa,  108  Minn.  290,  115  N.  W.  651,  946,  16 
Ia  B.  A  (N.  S.)  512,  14  Ann.  Gas.  651,  Is  to 
the  same  effect    The  court  said  in  that  case: 

"The  administrator  recovers  damages  based 
upon  the  reasonable  expectation  of  pecuniary 
benefit  of  the  persons  named  by  the  statute, 
often  not  the  husband,  as  the  beneficiaries  of 
the  action." 

In  this  state,  however,  the  husband  Is 
Included  as  one  who  may  recover  for  the 
pecuniary  injuries  sustained  by  death  by 
wrongful  act.  The  authorities  are  almost 
numberless  on  this  question.  To  summarize 
the  whole  matter,  I  have  found  by  my  In- 
vestigation that  the  courts  of  14  of  our  sister 
states,  the  federal  courts,  and  the  English 
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cases  support  the  rnle  announced  In  this  dis- 
senting opinion.  Tbe  courts  of  five  of  the 
states  refuse  to  allow  any  damages,  stating 
that  the  action  abates.  The  courts  of  last 
resort  in  11  of  the  states  permit  a  division  of 
the  damages,  a  part  to  the  estate,  and  a  part 
to  the  widow  and  next  of  kin,  while  the 
courts  of  but  four  states  su^xirt  the  rule 
stated  in  the  majority  opinion.  I  am  there- 
fore constrained  to  hold  that  the  widow  and 
next  of  kin  are  entitled  to  recover  the  dam- 
ages allowed  them  by  Lord  Campbell's  Act,  in 
an  action  brought  by  an  administrator  of 
their  own  choice,  without  being  compelled  to 
resort  to  the  probate  or  county  court  for  a 
distribution.  Their  recovery  should  be  for 
their  benefit  alone.  The  provisions  of  the 
statutes  have  been  in  force  since  1873,  and 
no  difficulty  has  been  encountered  in  enforc- 
ing them.  They  are  plain,  and  are  sufficiently 
explicit  to  cover  all  cases  without  resort  to 
speculation  or  Judicial  legislation.  It  is  my 
opinion  that  the  Judgment  of  the  district 
<Sourt  should  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

FAWCETT  and  HAMER,   JJ.,  concur  in 
above  dissent 


GIEBTS  V.  CHICAGO,  B.  ft  Q.  B.  CO.    (No. 

18167.) 
(Supreme  Cktort  of  Nebraska.     June  6,  1915.) 

(Syllabui  iy  the  Court.) 

Damages  from  Flood  Waters. 

Reed  v.  Chicago,  B.  &  Q.  R.  Co.,  86  Neb. 
64,  124  N.  W.  917.  and  Reed  v.  Chicago,  B.  & 
Q.  B.  Co.,  151  N.  W.  936,  followed. 

Appeal  from  District  Court,  Harlan  (boun- 
ty;   Dungan,  Judge. 

Action  by  Fred  Gierts  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  a 
corporation.  From  a  Judgment  for  plalntiS, 
defendant  appeals.     Affirmed. 

Byron  Clark,  of  Omaha,  £>.  B.  Whltted,  of 
Denver,  Colo.,  and  W.  S.  Morlan,  of  McCook, 
for  appellant.  O.  E.  Shelbum,  of  Alma,  for 
appellee. 

BABNES,  J.  This  is  an  appeal  from  a 
Judgment  for  damages  by  flood  waters  sus- 
tained by  plaintiff  on  account  of  the  negli- 
gent construction  of  the  defendant's  rail- 
road grade  in  the  valley  of  Sappa  creek  near 
plaintiff's  farm  In  Harlan  county,  Neb. 

The  question  of  the  negligent  construction 
of  defendant's  railroad  grade  and  embank- 
ment at  the  place  in  question  was  first  decid- 
ed in  Reed  v.  Chicago,  B.  &  Q.  B.  Co.,  86 
Neb.  54,  124  N.  W.  917.  It  was  again  deter- 
mined In  Reed  v.  Chicago,  B.  &  Q.  R.  Co.,  151 
N.  W.  936.  The  instant  case  was  brought  to 
recover  damages  sustained  by  the  flood  wa- 
ters which  caused  the  damages  to  Reed's 
property  in  the  case  last  cited.  PlalntiS  and 
Reed   owned   adjoining   farms.     All   of   the 


questions  raised  by  defendant  In  this  case 
were  disposed  of  by  the  opinions  above  re- 
ferred to,  which  we  are  constrained  to  fol- 
low. The  Judgment  of  the  district  court  is 
therefore  affirmed  without  further  discus- 
sion. 
Affirmed. 

LETTON,  SEDGWICK,  and  HAMER,  JJ., 
not  sitting, 

NBAL  et  al.  r.  MISSOURI  PAO.  RX.  CO. 

(No.  18152.) 
(Supreme  Court  of  Nebraska.    June  S,  1916.) 

(Syllabu4  by  the  Court.) 

1.  Appeal  and  BIkrob  <S=»1002— Jubt  Fiitd- 
INQ — Conflicting  Evidence. 

A  finding  of  the  jury  upon  conflicting  testi- 
mony will  not  be  set  aside,  if  there  is  competent 
evidence  to  support  it,  unless  clearly  wrong. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3935-3937;   Dec.  Dig.  «=» 

2.  Afpeai.  and  Bbbob  «=s>970— DisoBcnoir- 
ABY  RuuNQ— Exclusion  of  Evidence. 

Rulings  of  the  trial  court,  excluding  proof 
of  collateral  facts  as  too  remote  in  point  of 
time,  will  not  be  disturbed  on  appeal,  where 
the  record  does  not  show  an  abuse  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  3849-3851;  Dec.  Dig.  «3» 
970.] 

3.  Evidence  e=>472  —  Expebt  TssauovT  — 
Opinion  on  Ultimate  Fact. 

An  objection  to  a  question  calling  for  the 
opinion  of  an  expert  witness  oa  the  ultimate 
fact  to  be  determined  by  the  jury  should  be  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  gg  2186-2195,  2248;  Dec.  Dig.  «=» 
472.] 

4.  Evidence  <S=»474  —  Compbtbnot — Owner 
OP  Pbopbbtt  Destkoybd— Value. 

In  an  action  to  recover  damages  for  the  loss 
of  personal  property  destroyed  by  fire,  the  own- 
er may  testify  to  its  value. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fg  219fV-2219 ;   Dec  Dig.  «=»474.] 

6.  Appeal  and  Bbbob  «=s>1041— Pbkjttdiciai. 

Ebbor— Amendment  to  Petition. 

During  the  trial,  permission  to  amend  the 
petition  by  praying  for  damages  in  excess  of  the 
sum  originally  claimed  held  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  4106-4109;  Dec.  Dig.  «=» 
1041.] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Leslie,  Judge. 

Action  by  Tavner  R.  Neal  and  others 
against  the  Missouri  Pacific  Railway  Com- 
pany, a  corporation.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

J.  A.  O.  Kennedy  and  Will  H.  Thompaon. 
both  of  Omaha,  for  appellant  H.  S.  Daniel 
and  John  A.  Moore,  both  of  Omaha,  for  ap- 
pellees. 

ROSE,  J.  This  is  an  action  to  recover  $3,- 
000  for  damages  resulting  from  fire  in  a  one- 
story  frame  shingle  roof  warehouse  at  Forty- 
First  and  Nicholas  streets,  in  Omaha.     The 
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ballding  and  contents  were  owned  by  Tav- 
ner  R.  ^'eal,  one  of  the  plaintiffs.  The  oth- 
er plalntiffB  had  Insured  the  property  against 
flre,  and  they  have  paid  Insured  the  amount 
dne  under  hia  policies.  The  warehouse  was 
located  about  60  feet  from  the  defendant's 
railroad  track,  and  plaintiffs  pleaded  that 
the  flre  was  negligently  started  by  a  pass* 
Ing  locomotive.  Defendant  denies  negligence 
and  the  starting  of  the  flre.  The  trial  re- 
sulted In  a  verdict  In  favor  of  plaintiffs  for 
92JSOO  and  Interest  From  a  Judgment  for 
$2,901.15,  defendant  appeals. 

[1]  The  principal  asslgimient  of  error  Is 
that  the  verdict  Is  not  sustained  by  the  evi- 
dence. The  theory  of  plaintiffs  Is  that  the 
flre  was  started  by  sparks  from  a  locomotive 
which  pa^&ed  the  warehouse  on  defendant's 
track  about  9:35  p.  m.,  January  29,  1910.  In 
the  bnlldlng  there  was  a  plastered  living 
apartment  consisting  of  a  kitchen,  a  dining 
room,  and  two  bedrooms.  There  was  a  range 
In  the  kitchen  and  a  heating  stove  In  the  din- 
ing room.  Defendant's  theory  is  that  the  fire 
originated  from  a  stove.  There  is  proof  tend- 
ing to  show  that  the  flre  made  its  greatest 
headway  In  the  living  apartment,  where  fire- 
men first  directed  their  efforts;  that  the 
wind  blew  at  the  rate  of  eight  or  nine  miles 
an  hour  from  the  warehouse  toward  the  rail- 
way track ;  and  that  there  was  snow  on  the 
ground.  From  testimony  of  this  nature,  it  is 
argued  by  defendant  that  sparks  from  the 
passing  locomotive  did  not  start  the  fire,  and 
that  the  trial  court  and  the  Jury  disregarded 
physical  conditions  and  the  (iteration  of  nat- 
ural laws.  A  finding  in  harmony  with  de- 
fendant's view  of  the  evidence,  however,  was 
not  the  only  alternative.  On  behalf  of  plain- 
tiffs there  is  competent  evidence  tending  to 
prove  the  following  facts  and  conclusions: 
The  passing  locomotive  was  at  the  time  pull- 
ing a  load  upgrade  and  was  emitting  sparks 
in  great  volume.  It  threw  glovring  cinders 
against  the  wind  further  than  the  distance 
between  the  railroad  track  and  the  roof  of 
the  warehouse.  The  roof  was  steep,  and 
there  was  no  snow  on  it.  On  the  slope  next 
to  the  railway  track,  smoke  was  discovered 
a  few  minutes  a,fter  the  train  passed,  and 
later  fire  was  seen.  The  wall  next  to  the 
passing  train  was  burnt  more  than  the  oppo- 
site wall.  The  occupant  of  the  living  rooms 
testified  that  there  was  no  fire  lu  the  heat- 
ing stove ;  that  at  6  o'clock  in  the  evening  he 
made  a  fire  in  the  range,  using  kindling  but 
no  coal ;  that  he  left  about  7 ;  and  that  there 
was  then  very  little  fire  in  the  range.  Evi- 
dence of  this  character  is  believable,  and, 
when  considered  with  the  entire  record.  It  is 
sufilcient  to  support  the  verdict 

[2]  A  nnmber  of  assignments  of  error  are 
directed  to  rulings  which  prevented  defend- 
ant from  showing  the  weather  conditions  and 
the  daily  snowfall  on  various  dates  before 
January  28,  1910.  The  flre  occurred  in  the 
evening  of  January  29,   1910,  and  at  that 


time,  according  to  the  nndispated  evidence, 
there  was  no  snow  on  the  roof  of  the  ware- 
house. Defendant,  nevertheless,  was  per- 
mitted to  show  the  amount  of  snow  on  the 
ground  January  28,  1010,  and  the  next  eve- 
ning. Proof  of  the  snowfall  January  29, 1910, 
was  also  admitted.  In  addition  defendant  of- 
fered to  show  the  snowfall  as  early  as  No- 
vember, 1909.  In  ruling  on  offered  proofs 
of  such  collateral  facts,  it  was  the  duty  of 
the  trial  court,  in  the  exercise  of  Judicial 
discretion,  to  fix  a  reasonable  limit  to  the 
period  of  inquiry.  In  this  respect  prejudida] 
error  is  not  shown. 

[3]  Complaint  is  made  because  some  of  the 
firemen  were  not  permitted  to  express  an 
opinion  stating  where  the  fire  started.  On 
the  record  made,  the  determination  of  that 
fact  settled  the  case.  The  Issue  did  not  call 
for  the  opinion  of  an  expert.  After  the  evi- 
dential facts  were  stated,  the  Jurors  were  as 
competent  as  the  firemen  to  draw  a  conclu- 
sion. Under  the  drcnmstances  of  this  case, 
the  opinion  of  experts  on  the  ultimate  fact 
to  be  determined  by  the  Jury  was  properly 
excluded.  Read  v.  Valley  Land  &  Cattle  Co., 
66  Neb.  423,  92  N.  W.  622 ;  Chicago,  R.  I.  & 
P.  R.  Co.  V.  Holmes,  68  Neb.  826,  94  N.  W. 
1007;  Benson  v.  Peters,  87  Neb.  263,  126  N. 
W.  1003. 

[4]  Another  assignment  of  error  challenges 
a  ruling  which  permitted  plaintiff  Neal  to 
state  the  value  of  stock  food  and  salt  dam- 
aged by  the  flre.  He  was  the  owner  of  the 
property,  and  as  such  was  qualified  to  testi- 
fy to  its  valne.  Hawkins  v.  Collins,  89  Neb. 
140,  181  N.  W.  187,  36  L.  R.  A.  (N.  S.)  194; 
Hespen  v.  Union  P.  R.  Co.,  82  Neb.  495,  118 
N.  W.  98. 

[6]  It  is  further  argned  that  the  trial  coort 
erred  in  permitting  plaintiffs,  during  the 
trial,  to  amend  their  petitions,  by  praying  for 
Judgment  in  the  sum  of  $3,000  instead  of  $2,- 
500,  the  amount  of  damages  originally  claim- 
ed. The  point  Is  without  merit  Prejudicial 
error  in  the  record  is  not  affirmatively 
shown. 

Affirmed. 

BARNES,  FAWCETT,  and  HAMBR,  JJ., 
not  sitting. 


PARRISH  V.  HODGES.    (No.  18122.) 
(Supreme  Court  of  Nebraska.     June  6,  1915.) 

(Syttahus  hy  the  Court.) 

1.  B'ASTAROS   <S:s»9S— APPEAJ>-OBJECn0N    Bk- 
LOW— SUITICIENCY. 

In  a  bastardy  proceeding  an  objection  which 
is  go  general  in  terms  that  the  court's  atten- 
tion is  not  drawn  to  the  point  sought  to  be  rais- 
ed will  be  disregarded  when  urged  upon  appeal. 
[Ed.  Note.— For  other  casea,  see  Bastards, 
Cent  Dig.  8f  228-230;    Dec  Dig.  <8=5>92.] 

2.  Bastabds  «=>92  — Vkbdict  — Conflictino 
Evidence. 

In  a  bastardy  proceeding  only  a  preponder- 
ance of  the  evidence  is  necessary  to  a  convic- 
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Hon,  and  a.  yerdict  rendered  on  conflicting  evi- 
dence will  be  sustained  unless  it  is  clearly 
wrong. 

[Ed.  Note. — For  otlier  cases,  see  Bastards, 
Cent  Dig.  {{  228-239;   Dec.  Dig.  «=»92.] 

3,  Bastabds  «=>64,  92— AppeaI/— Hakmless 
Bbbob— Cbosb-Exauination  of  Defendant. 
An  improper  question  asked  in  cross-exami- 
nation of  defendant  in  a  bastardy  proceeding,  to 
which  an  objection  is  sustained,  is  not  ground 
for  reversal,  unless  it  appears  that  prejudice  re- 
sulted to  defendant  therefrom. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  {{  174,  228-239;  Dec.  Dig.  <8=>9^ 
92.] 

Appeal  from  District  Court,  Buffalo  Coun- 
ty; Hostetler,  Judge. 

Action  by  Vlnnie  G.  Parrlsh  against  Ray 
Hodges.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  A.  Miller,  of  Kearney,  tor  appellant 
J.  M.  Eastcrllng,  of  Kearney,  for  appellee. 

MOBRISSET.  C.  J.  Plaintiff  brought  this 
acticm  agaluBt  defendant  under  sections  357- 
364,  Rev.  iSt  1913,  by  filing  a  complaint  before 
a  Justice  of  the  peace  charging  defendant  with 
being  the  father  of  her  bastard  child.  He  was 
found  guilty  by  the  Jury,  and  the  court  en- 
tered a  Judgment  ordering  him  to  pay,  in  In- 
stallments, for  the  support  of  the  child,  ;^39, 
and  defendant  has  appealed. 

[1]  Omitting  the  formal  parts,  the  com- 
plaint is  as  follows: 

"Vinnie  G.  Parrish  •  •  *  on  her  oath  de- 
pose and  say  that  at  all  times  herein  stated 
she  was  and  now  is  an  unmarried  woman  and 
a  resident  of  the  said  county  and  state ;  that  on 
die  10th  day  of  January,  1912,  she  was  deliver- 
ed of  a  bastard  male  child ;  and  that  said  Ray 
Hodges  is  the  father  of  said  child.  She  further 
avers  that  said  child  is  still  alive." 

Defendant  points  out  that  the  complaint 
does  not  allege  that  at  the  time  of  conception 
plaintiff  was  unmarried.  This  precise  mat- 
ter was  before  the  court  In  Campion  r.  Ijat- 
tlmer,  70  Neb.  245,  97  N.  W.  290,  and  was  de- 
cided adversely  to  the  contention  of  the  de- 
fendant But  defendant  attempts  to  differ- 
entiate between  Campion  v.  Lattiuier  and  the 
instant  case,  because  in  the  former,  objec- 
tion to  the  complaint  appears  to  have  been 
made  for  the  first  time  in  this  court,  while 
in  the  instant  case  objection  was  made  in 
the  court  below.  The  objection  was  in  the 
following  language: 

"Defendant  *  *  •  refuses  to  plead  to  said 
amended  complaint  and  objects  to  the  sufficiency 
thereof,  and  to  the  form  of  the  amended  com- 
plaint, and  for  the  reason  that  the  action  is 
entirely  changed  from  the  original  complaint 
filed  herein." 

This  objection  was  too  general ;  It  was  not 
sulficlent  to  challenge  the  court's  attention 
to  the  point  sought  to  be  made.  The  proof 
shows  that  complainant  bad  not  been  mar- 
ried at  the  date  of  the  birth  of  the  child, 
or  the  making  of  the  complaint,  and  this  as- 
signment will  not  be  considered  further. 

[2]  It  is  next  contended  that  the  evidence 


Is  insufficient  to  sastaln  the  verdict  The  de- 
fense was  in  the  nature  of  an  alibi,  and  sev- 
eral witnesses,  mostly  relatives,  were  called 
by  defendant  to  sustain  his  theory,  but,  this 
being  in  the  nature  of  a  dvll  action,  a  pr^p<xi- 
derance  of  the  evidence  is  all  that  is  re- 
quired to  sustain  the  verdict  l^e  Jury  pass- 
ed upon  the  conflicting  stories  told,  and  the 
finding  of  the  Jury  will  not  be  disturbed. 

Misconduct  of  plaintifTs  attorneys  In  the 
trial  is  assigned  as  error.  But  after  a  care- 
ful reading  of  the  record  we  are  not  prepared 
to  say  that  defendant  was  prejudiced  In  the 
matter  of  his  defoise  by  any  act  of  plain- 
tiff's counsel  The  baby  was  In  court  during 
the  trial,  and  this  question  was  asked:  "Xon 
say  that  little  baby  over  there  is  not  your 
child?"  Objection  was  sustained,  and  the 
question  was  not  answered.  Defendant  now 
contends  that  this  was  prejudicial.  Jurors 
are  not  so  easily  influenced  that  a  question  of 
this  kind  will  affect  their  verdict  The  Jury 
knew  there  was  a  baby,  and  Its  mere  presence 
in  the  courtroom  and  this  reference  to  it 
cannot  be  said  to  be  bo  prejudicial  as  to  war- 
rant a  reversal  of  the  Judgment 

[3]  Complaint  is  made  because  plaintiff's 
counsel  propounded  certain  questions  to  de- 
fendant and  his  vrttnesses  on  cross-examina- 
tion, but  objections  to  these  questions  were 
either  sustained,  or  the  answer  was  advene 
to  plaintiff,  and  defendant  was  not  prejudic- 
ed thereby. 

It  Is  next  contended  that  the  court  erred 
in  Instructing  the  Jury,  but  an  examination 
of  the  record  fails  to  show  any  error  in  this 
regard.  B'lnally  it  Is  said  that  the  Judgment 
is  excessive.  Defendant  Is  now  21  years  of 
age,  and,  so  far  as  the  record  shows,  is  in 
good  health.  Tbe  Judgment  is  to  be  paid 
In  small  semiannual  installments,  without  in- 
terest, if  paid  when  due.  There  Is  no  evi- 
dence to  show  that  the  mother,  has  any 
means ;  yet  she  is  charged  with  the  care  and 
education  of  this  child.  Her  burden  seems 
the  greater  of  the  two,  and  the  Judgment  is 
affirmed. 

HAMEB,  liBTTON  and  SEDGWICK,  JJ., 
not  sitting. 


LEAVITT  (Far,  Intervener)  y.  MATSON 
et  aL     (No.  18897.) 

(Supreme  Court  of  Nebraska.    Jane  6,  1915.) 

(Syllahut  ly  the  Court.) 
1.  ScBobLS  AND  School  DisTincTS  «=s>6S— 

SCII00I.U0USE    SiTB— BXFBESSION    OF    ElXC- 

T0B8— Ddtt  op  School  Boabd. 

School  boards  shonld  act  fairly  and  im- 
luurtially  in  the  matter  of  allowing  the  electors 
of  a  scuool  district  an  opportunity  to  express 
their  desire  as  to  the  site  for  a  proposed  new 
scboolhouse. 

[Ed.  Nnte. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  K  170-173;  Dec. 
Dig.  «=>GS.] 
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2.  SOROOLS   AITD    SOHOOI.    DlSrUCTB    «=397— 

IssTJANCx  or  BoNDa— Injunction — Fkaud — 
Selection  or  Schoolhouse  Site. 

Evidence  held  not  to  establish  such  fraud, 
discrimination,  or  fraudulent  representation  as 
to  the  site  upon  which  a  proi>oaed  8choolfaoaa« 
would  be  built  as  to  render  it  the  duty  of  a 
court  to  enjoin  the  issuance  of  bonds  voted  for 
Ae  purpose  of  erecting  and  fumisliinK  a  school 
building. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  ii  224r-232;  Dec. 
Dig.  <S=97.] 

Appeal  from  District  Court,  Lancaster 
Oonnty;   Stewart,  Judge. 

Action  by  Lucius  Leavltt  against  Sigel 
Matson  and  others,  wherein  Adolphns  Fry 
Intervened.  From  judgment  for  defendants, 
plaintiff  and  Intervener  appeal    Affirmed. 

A.  G.  Wolfenbarger  and  H.  S.  Lower,  both 
of  lincoln,  for  appellanta  Morning  &  Led- 
wltb,  of  Lincoln,  for  appellees. 

LETTON,  J.  The  plaintiff  Is  a  resident 
taxpayer  of  school  district  No.  138,  Lancaster 
connty,  and  the  defendants  are  the  members 
of  the  school  board  of  the  district.  The  pur- 
pose of  the  action  Is  to  enjoin  the  board  from 
issuing  "$20,000  In  bonds  of  the  school  district 
voted  for  the  purpose  of  building  and  equip- 
ping a  schoolhouse,  and  to  declare  that  the 
election  called  for  the  purx>ose  of  submitting 
to  the  voters  the  question  of  issuing  such 
oonds  and  an  election  called  for  the  purpose 
of  moving  the  site  of  the  schoolhouse  both 
held  npon  the  ISth  day  of  June,  1914,  be  de- 
clared to  be  void  and  of  no  effect.  The  main 
reasons  alleged  are  defects  in  the  notices; 
that  a  number  of  the  voters  were  not  quali- 
fied; that  the  slgnatiirea  of  a  sufficient  num- 
ber of  the  signers  to  the  petition  for  the  elec- 
tion to  vote  bonds  and  of  votes  to  carry  the 
bonds  were  obtained  by  false  statements  and 
fraudulent  misrepresentations ;  and  that  the 
"Hlllcrest"  i)etition  was  colluslvely  prevent- 
ed from  being  submitted  to  a  vote. 

[1,  2]  The  facts  seem  to  be  that  in  Feb- 
maiy,  1914,  a  petition  was  filed  asking  that 
an  election  be  called  upon  the  question  of  Is- 
suing bonds  In  the  sum  of  $25,000  for  the 
purchase  of  certain  lots  In  HUlcrest  addition 
to  Bethany,  and  to  build  and  equip  a  school- 
house  thereon.  The  board  refused  to  call  this 
election,  when  one  Britt  began  a  mandamus 
proceeding  to  compel  such  action.  The  dis- 
trict court  granted  the  writ,  with  certain 
modifications.  Britt  appealed  to  this  court, 
where  the  judgment  of  the  district  conrt  was 
reversed,  and  the  action  dismissed.  Pending 
the  appeal,  a  petition  was  circulated  and  filed 
with  the  board  asking  that  an  election  be 
called  to  change  the  schoolhouse  site  to  the 
"Hlllcrest  site,"  and  another  petition  asking 
the  board  to  call  an  election  to  submit  a  prop- 
ortion to  vote  $20,000  In  bonds  to  erect  and 
furnish  a  schoolhouse.  A  great  difference  of 
opinion  and  lack  of  harmoivy  developed 
among  the  voters  with  regard  to  the  proposed 


change  of  site,  residents  of  the  northern  por- 
tion of  the  village  desiring  one  site,  and 
those  living  in  the  southern  part  another.  At 
the  request  of  a  number  of  dtleens  the 
school  board  informally  appointed  six  per- 
sons as  "a  mediation  committee."  This  com- 
mittee finally  recommended  and  petitioned 
the  board  to  call  an  election  to  change  the 
schoolhouse  site  to  certain  lots  In  block  42 
of  the  original  plat  of  Bethany  Heights, 
known  as  the  "Swlger  block."  The  board 
then  laid  the  "Hlllcrest"  petition  upon  the 
table,  and  at  the  same  meeting  called  an  elec- 
tion to  vote  upon  the  "Swlger  block"  site,  at 
the  same  time  and  place  as  the  bond  election, 
to  wit,  June  18,  1914.  At  the  appointed 
time  the  school  meeting  took  place  and  the 
elections  were  held.  The  proposition  to  vote 
bonds  was  carried,  and  that  to  change  the 
site  of  the  schoolhouse  was  defeated. 

It  Is  these  elections  that  the  plaintiff  de- 
sires to  have  declared  nnll  and  void.  The 
principal  contentions  now  made  seem  to  be 
that  the  board  acted  fraudulently  in  tabling 
the  petition  to  call  an  election  submitting  the' 
"Hlllcrest"  site  to  a  vote  and  substituting  the 
petition  by  the  "mediation  committee"  for  a 
vote  upon  the  "Swiger  block"  site,  and  In 
representing,  by  themselves  and  their  associ- 
ates, to  the  voters  that  If  the  bonds  carried 
the  money  would  be  used  to  build  a  school- 
house  on  the  "Swlger  block."  As  matters 
now  stand,  bonds  have  been  voted,  but  no 
new  site  selected.  Plaintiff  fears  that  the 
new  building  will  be  erected  on  the  old  site. 
The  petition  to  oaU  an  election  on  the  "Hlll- 
crest" site  is  still  upon  the  table. 

Many  witnesses  for  the  plaintiff  show  by 
their  testimony  that  It  was  their  under- 
standing that  If  the  bonds  were  voted  the 
schoolhouse  would  not  remain  upon  the  old 
site,  but  would  be  built  upon  the  "Swlger 
block,"  hut  It  is  equally  clear  that  many  of 
the  voters  understood  that  both  questions 
were  to  be  voted  upon  at  the  same  time.  In- 
deed, some  of  these  witnesses  voted  for  the 
new  idte  and  against  the  bonds,  some  for  the 
bonds  and  against  the  site,  and  some  for  both 
propositions.  Those  who  desired  the  change 
probably  had  sufficient  confidence  to  believe 
that  both  proposals  would  carry,  but  It  la  a 
common  experience  that  confidence  as  to  the 
result  of  an  electlcm  Is  often  misplaced,  and 
that  the  site  might  be  selected  and  the  bonds 
defeated,  or  the  proposition  to  issue  bonds 
carry,  and  the  change  of  site  be  defeated. 
We  have  been  unable  to  discover  any  fraudu- 
lent acts  or  representations  which  would  Jus- 
tify a  reversal  of  the  Judgment  of  the  dis- 
trict court 

C!ontenti<His  between  voters  living  In  vari- 
ous portions  of  school  districts  as  to  school- 
house  sites  are  not  uncommon.  School  boards 
should  in  such  matters  act  fairly  and  Impar- 
tially, giving  ample  opportunity  for  the  vot- 
ers to  Indicate  their  preference.    The  Infer- 
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ence  is  draim — as  to  a  few  witnesses  perhaps 
properly — that  because  the  petition  for  the 
"Hlllcrest"  site  was  circulated  at  the  same 
time  as  the  bond  petition,  and  partly  at  least 
by  the  same  persons,  the  petitioners  and  vot- 
ers were  deceived.  The  very  appearance  of 
evil  should  be  avoided.  We  have  so  far  not 
l>een  convinced  that  the  board  is  desirous  of 
thwarting  the  will  of  the  majority.  As  sug- 
gested by  the  district  court,  the  question  as 
to  where  the  schoolhouse  shall  be  located  is 
still  an  open  one.  The  chairman  of  the  board 
testified  that  if  a  vote  was  desired  on  the 
"Hlllcrest"  proposition  it  could  be  had.  It 
is  within  the  power  of  the  school  board  to 
take  from  the  table  the  petition  to  call  an 
election  upon  the  "Hlllcrest"  proposition  and 
to  submit  the  matter  to  the  voters  within  the 
next  40  days. 

The  Judgment  of  the  district  court  Is  af- 
finned. 

HAMER,  ROSE,  and  SEDOWIOE,  TX,  not 
sitting. 


HUFF  ▼.  ARNBTT.     (No.  18206.) 
(Supreme  Court  of  Nebraska.     June  5,  1016.) 

rSvRa&M  (y  the  Court.) 
L  Justices  of  the  Peace  «=>73,  74— Change 
OF  Venue — Filing  of  Affidavit— Effect 

ON    JuBISDICnON. 

In  a  civil  action  before  a  justice  of  the 
peace,  the  filing  of  aq  affidavit  by  defendant  for 
a  change  of  venue  for  bias  of  the  justice  does 
not  of  itself  deprive  the  court  of  jurisdiction,  if 
there  is  no  other  justice  of  the  peacp  in  the 
county  to  whom  the  case  can  be  transmitted. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {i  236-242;  Dec.  Dig.  <&=> 
73.  74.] 
2.  Justices  of  the  Peace  €=9139 — Refusal 

OF  Chanoe  of  Venue— Remedy  bt  Appeal 

—Wan  OF  EsBOB. 

In  such  case,  the  defendant's  remedy  is  not 
error  to  the  district  court,  but  is  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  465;  Dec.  Dig.  <S=»139.1 

Appeal  from  District  Court,  Wheeler  Coun- 
ty;   llauna,  Judge. 

Action  brought  in  Justice's  court  by  W.  D. 
Arnett  against  H.  W.  Huff.  A  judgment  for 
plaintiff  was  affirmed  by  the  district  court, 
and  defendant  brought  error,  which  ia  treat- 
ed as  an  appeah    Affirmed. 

A.  L.  Bishop,  of  Bartlett,  for  appellant  T. 
D.  Meese,  of  Bartlett,  and  J.  R.  Swain,  of 
Greeley  Centre,  for  appellee. 

BARNEYS,  J.  One  W.  D.  Arnett  commenc- 
ed an  action  in  forcible  entry  and  detainer 
against  H.  W.  Hnif  before  T.  P.  Hardesty,  a 
justice  of  the  peace  of  Wheeler  county.  On 
the  return  day  of  the  summons  both  parties 
appeared  and  the  defendant  filed  an  affidavit 
for  a  change  of  venue,  alleging  that  he  could 
not,  as  be  verily  believed,  have  a  fair  and 
impartial  trial  on  account  of  the  bias  and 
prejudice  of  the  justice.    A  change  of  venue 


was  about  to  be  granted  when,  on  inqairy, 
it  was  ascertained  that  there  was  no  other 
qualified  Justice  of  the  peace  in  Wheeler 
county.  The  defendant's  motion  for  a  change 
of  venue  was  overruled,  the  cause  was  tried, 
the  defendant  making  no  defense,  and  the 
Justice  of  the  peace  entered  a  Judgment  for 
the  plaintiff.  Huff  prosecuted  error  to  the 
district  court,  where  the  judgment  of  the 
Justice  was  affirmed.  Thereupon  HufT 
brought  the  case  to  this  court  by  a  petition 
in  error, 

[1,  2]  There  Is  no  provision  in  the  statute 
for  bringing  a  civil  action  from  the  district 
court  to  this  court  by  a  petition  in  error. 
The  case,  however,  will  be  treated  as  though 
it  were  brought  here  on  appeal.  It  is  the 
appellant's  contention  that  the  Justice  was 
deprived  of  jurisdiction  by  the  filing  of  the 
affidavit,  and  the  district  court  erred  In  af- 
firming the  Judgment  of  the  Justice  of  the 
peace.  SecUon  8404,  Rev.  St.  1913,  provides, 
among  other  things,  that: 

"Any  defendant  may  apply  for  and  obtain  a 
change  of  venue,  by  filing  an  affidavit  in  the 
case,  made  by  the  defendant,  his  or  her  agent, 
or  attorney,  stating  that  the  defendant  cannot 
as  affiant  believes  have  a  fair  and  impartial 
trial  t>efore  such  justice,  on  account  of  the 
interest,  bias  and  prejudice  of  such  justice 
against  the  defendant,  and  by  paying  costs, 
•  •  •  whereupon  it  shall  be  the  duty  of  the 
justice  immediately,  to  transmit  all  of  the  pa- 
pers in  the  case,  together  with  a  certified  tran- 
script of  all  the  proceedings  before  him,  to  the 
next  nearest  justice  in  bis  county." 

For  the  reason  that  there  waa  no  otlier 
Justice  of  the  peace  In  Wheeler  county,  the 
motion  was  properly  overruled,  and  the  peti- 
tion in  error  was  dismissed  by  the  district 
court  In  this  there  was  no  reversible  error. 
The  appellant  has  mistaken  his  remedy. 
Under  the  circumstances,  he  should  have 
gone  to  trial,  and,  if  the  Judgment  was  ad- 
verse to  him,  be  should  have  taken  the  case 
to  the  district  court  on  appeal. 

The  judgment  of  the  district  court  is  there- 
fore affirmed. 

HAMER,  LETTON,  and  SEDGWICK,  JJ, 
not  sitting. 


DORSHIMEU   V.   HERNDON.     (No.   19210.) 
(Supreme  Court  of  Nebraska.     June  6,  1916.) 

(Byllahut  by  the  Court.) 

1.  Continuance  <8=319—Rioiit— Absence  o» 
Litigant. 

A  litigant  who  is  present  in  court  when  his 
case  is  set  for  trial  and  departs  without  leave 
and  goes  to  another  state  without  informlnK 
Iiis  attorney  where  he  may  be  found  when  his 
case  is  about  to  be  tried  is  not  entitled  to  a  con- 
tinuance as  a  matter  of  right 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  H  41,  43-48;  Dec.  Dig.  «=9l9.] 

2.  Attorney  and  Client  ®=>134— Dischaboe 
OF  Attorney— Right  to  Agreed  Compensa- 
tion. 

Where  an  attorney  makes  a  contract  with 
his  client  to   perform   certain  services   for  an 
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agreed  mm,  and  performa  a  part  of  thoM  wrr- 
ices,  and  the  client,  without  any  valid  excuse 
discnargeB  him  or  prevents  the  fulfillment  of  the 
contract,  the  attorney  is  entitled  to  recover  the 
full  contract  price. 

[Ed.  Note.— For  other  caaea,  aee  Attorney  and 
Client.  Cent  Dig.  H  801-804;  Dec.  Dig.  <8s» 
134.] 

Appeal  from  District  Conrt,  Merrltik  Coun- 
ty ;    Hollenbeck,  Judge. 

Action  brought  In  the  county  court  by  John 
B.  Dorshlmer  against  J.  W.  Hemdon,  first 
full  name  to  plaintiff  unknown.  From  a 
judgment  for  plaintiff  In  the  district  conrt 
on  appeal,  defendant  appeals.    Affirmed. 

Martin  &  Bockes,  of  Central  City,  for  ap- 
pellant Patterson  &  Patterson  and  J.  B. 
Dorsblmer,  all  of  Central  City,  for  appel- 
lee. 

BABNES,  J.  Appeal  from  a  Judgment  of 
the  district  court  of  Merrick  county.  The 
action  was  brought  by  Jolia  £.  'Uorshluier 
against  the  defendant,  J.  W.  Hemdon,  to  re- 
cover an  attorney  fee  of  $200.  The  suit  was 
commenced  in  the  county  court,  where  the 
plaintiil  had  judgment,  and  the  defendant 
appealed  to  the  district  court.  On  the  trial 
In  that  court  the  plalntUf  was  again  success- 
ful, and  the  defendant  has  appealed  to  this 
court. 

The  plaintiff's  petition  was  based  on  an 
oral  contract  by  which  the  defendant  em- 
ployed the  plaintiff,  who  is  a  practicing  at- 
torney, to  assist  him  in  the  defense  of  a 
certain  action  brought  against  the  defendant 
In  the  district  court  of  Merrick  county.  The 
defendant  was  a  resident  of  MarysvUle,  Mo. 
It  was  alleged  In  the  petition  that  defendant 
agreed  to  pay  plaintiff  the  sum  of  $200  for 
his  services  in  defending  the  suit,  and  agreed 
to  send  the  plaintiff  one-half  of  that  amount 
Immediately  on  his  return  to  his  home  In 
Missouri.  The  balance  was  to  be  paid  with- 
in a  short  time  thereafter,  or  as  the  litiga- 
tion progressed.  It  appears  that  the  plaintiff 
entered  upon  the  employment  and  prepared 
thie  necessary  papers  to  remove  the  cause 
to  the  federal  court  in  accordance  with  de- 
fendant's instructions ;  that  the  clerk  of  the 
district  court  required  the  defendant  to  pay 
the  costs  which  had  already  accrued,  and  the 
clerk  of  the  federal  court  required  the  pay- 
ment of  certain  advanced  costs  before  filing 
the  case  in  that  court  The  plaintiff  wrote 
to  the  defendant  asking  him  to  remit  the 
necessary  fees  and  also  the  $100  which  de- 
fendant had  agreed  to  send  him  on  his  re- 
turn to  Missouri.  Defendant  failed  to  com- 
ply with  plaintiff's  request  and,  without  any 
explanation  for  his  conduct  employed  an- 
other attorney.  The  plaintiff  brought  suit  to 
recover  the  amount  of  his  compensation  ac- 
cording to  the  terms  of  the  contract 

[1]  When  the  case  came  on  for  trial  In  the 
district  court  defendant  was  absent,  although 
be  was  In  court  in  person  at  the  commence- 


meat  ot  the  term.  His  attorney  filed  an  ap- 
plication for  a  continuance,  supported  by  hla 
own  affidavit  The  court  refused  to  continue 
the  case.  To  this  the  defendant's  attorney 
excepted.  On  the  trial  the  plaintiff  made 
his  proof,  and,  the  defendant  being  absent 
and  offering  no  testimony,  the  trial  court  in- 
structed the  jury  to  return  a  verdict  for  the 
plaintiff.  It  is  defendant's  contention  that 
the  court  erred  In  overruling  the  motion  for 
a  continuance.  The  affidavit  Sled  for  that 
purpose  will  not  be  set  forth  in  the  opinion. 
It  Is  sufficient  to  say  that  defendant  knew 
the  cause  was  set  for  trial  during  the  term 
of  court  at  which  he  was  present  and  that 
he  understood  the  order,  yet  he  left  the  court 
without  leave,  and  Instead  of  going  to  his 
home,  be  went  to  South  Dakota,  without  In- 
forming his  attorney  of  that  fact  or  leaving 
any  Information  as  to  where  he  might  be 
found  when  called  upon  to  respond  to  a  no- 
tice of  the  approaching  trial.  The  district 
court  therefore,  did  not  err  In  refusing  to 
grant  the  continuance  asked  for. 

[2]  It  Is  also  contended  that  the  court 
erred  in  directing  a  verdict  for  the  plaintiff. 
It  Is  argued  that  the  contract  was  abrogated, 
and  the  plaintiff  could  not  recover  the  fee 
which  defendant  agreed  to  pay  him;  that 
having  sned  upon  an  express  oral  contract 
he  could  not  recover  as  for  a  quantum  mer- 
uit It  may  be  conceded  that  plaintiff  was 
not  entitled  to  recover  on  a  quantum  meruit, 
and  that  contention  will  receive  no  further 
consideration,  but  we  cannot  agree  with  de- 
fendant that  plaintiff  could  not  recover  on 
the  express  contract  The  agreement  as 
shown  by  the  testimony,  was  clear  and  ex- 
plicit The  plaintiff  entered  upon  the  per- 
formance of  hla  services, 'and  the  defendant 
after  part  performance,  without  any  excuse 
or  cause  whatsoever,  refused  and  neglected 
to  pertotm  his  part  of  the  contract  and 
without  any  explanation  employed  another 
attorney.  The  plaintiff  at  all  times  was 
ready  and  willing  to  perform  his  part  of  the 
agreement  It  has  been  often  held  that  In 
such  case  the  attorney  is  entitled  to  recover 
his  agreed  compensation.  In  4  Cyc.  984,  It 
la  said: 

"When  an  attorney  makes  a  contract  to  per- 
form certain  services  for  an  agreed  sum,  and 
the  client  without  any  valid  excuse  or  reason, 
discharges  him  or  prevents  the  fulfillment  of  the 
contract,  the  attorney  is  entitled  to  recover  the 
full  contract  price." 

In  the  case  of  City  of  Detroit  v.  Whltte- 
more,  27  Mich.  28i,  It  was  said  by  Judge 
Cooley: 

"An  attorney  employed  to  carry  a  suit 
through  for  an  agreed  sum  has  a  vested  right  to 
the  compensation  when  he  accepts  and  begins 
the  service,  and  he  cannot  be  lawfully  deprived 
of  it  except  by  his  own  consent  or  through  his 
own  default  or  misconduct  If  be  is  discharged 
from  the  employment  before  the  service  is  com- 
pleted, he  may  recover  the  whole  sum,  •  •  • 
because  of  tiie  manifest  impossibility  of  making 
an  apportionment  of  the  services  and  compen- 
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satloii,  when  tbe  parties  themaelves  by  their  con- 
tract expressly  abstained  from  making  any,  and 
may  in  fact  be  said  to  have  agreed  that  none 
should  be  made." 

In  Moyer  v.  Cantleny,  41  Minn.  242,  42  N. 
W.  1060,  It  was  held: 

"A  recovery  may  be  had  of  the  stipulated 
price,  although  before  the  plaintiff's  efforts  were 
concluded  the  defendant  assumed  to  discharge 
him  from  the  service.  The  plaintiff  was  enti- 
tled to  the  benefit  of  the  contract,  and  the  en- 
tire compensation  agreed  upon  for  the  entire 
service  was  not  apportionable." 

As  we  view  the  case  the  trial  court  did 
not  err  In  directing  a  verdict  for  the  plain- 
tiff for  the  full  compensation  of  $200.  The 
Jadgment  of  the  district  court  is  therefore 
affirmed. 

HAMER,  ROSE,  and  SEDGWICK,  JJ.,  not 
sitting. 


PETERSON  T.  8PENCB  et  al.  (three  cases). 

(Nos.  18179-18181.) 
(Supreme  Court  of  Nebraska.     June  5,  1916.) 

(Syllabus  ly  the  Court.) 

AfPXAL  AND  Ebbob  ®=:>1068— Habuless  Eb- 

BOB— Instructions— Vebdict. 

The  giving  of  an  erroneous  instruction  ia 
error  without  prejudice,  where  it  appears  that 
the  verdict  of  the  jnrjr  is  the  only  verdict  sus- 
tainahle  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4225-4228,  4230;  Dec. 
Dig.  <8=»1068.] 

Appeal  from  District  Court;,  Lancaster 
County;  Westover,  Judge. 

Three  actions  consolidated,  one  by  Ray- 
mond Victor  Peterson,  a  minor,  by  Emma  O. 
Posbury,  his  next  friend,  one  by  Morris  Ken- 
neth Peterson,  a  minor,  by  Emma  O.  Fos- 
bury,  his  next  friend,  and  one  by  Floyd  Bert 
Peterson,  a  minor,  by  Emma  O.  Fosbury,  his 
next  friend,  all  against  Charles  W.  Spence 
and  another.  From  Judgments  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

J.  M.  Stewart,  T.  F.  A.  Williams,  and  J.  A. 
Brown,  all  of  Lincoln,  for  appellants.  T.  J. 
Doyle  and  Morning  &  Ledwith,  all  of  Lin- 
coln, and  A.  G.  EUick,  of  Omaha,  for  appel- 
lees. 

BARNES,  J.  The  three  minor  sons  of 
Charles  Peterson  commenced  separate  actions 
by  their  next  friend,  Emma  O.  Fosbury, 
against  Charles  W.  Spence,  a  licensed  saloon 
Iceeper  doing  business  in  the  village  of  Have- 
lock,  and  his  surety,  the  Bankers'  Surety 
Company  of  Cleveland,  Ohio,  to  recover  the 
sum  of  15,000  damages  alleged  to  have  been 
sustained  by  each  of  the  plaintiffs  on  ac- 
count of  the  sale  of  intoxicating  liquors  to 
their  father. 

It  was  alleged  in  the  petitions  that  on  or 
about  the  16th  day  of  April,  1909,  and  there- 
after every  day  continuously  down  to  April 
15,  1910,  said  defendant  gave  and  furnished 
to  said  Charles  Peterson  intoxicating,  malt, , 


spirituous,  and  vlnoas  liquors,  wliidi  were 
drunk  by  him,  whereby  they  did  debauch  and 
induce  and  cause  said  Charles  Peterson  to 
become  a  habitual  drunkard,  and  by  reason 
of  their  said  acts  such  habitual  drunkenness 
and  debauchery  has  continued  to  this  time, 
and  the  said  Charles  Peterson  is  now,  by  rea- 
son thereof,  a  confirmed  drunkard,  and  he 
has  thereby  been  permanently  impaired  in 
health,  and  rendered  shiftless  and  indolent, 
and  his  capacity  to  labor  and  earn  money 
therebQT  Impaired,  and  has  thereby  been 
caused  to  squander  his  money  In  drinking 
and  drunkenness,  by  reason  of  which  he  has 
failed  and  neglected  to  support,  educate,  nur- 
ture, and  care  for  his  said  sons  during  said 
period  and  down  to  the  present  time,  and  has 
abandoned  them  and  left  them  without  a 
home,  maintenance,  or  support,  and  without 
the  parental  care,  nurture,  and  education  re- 
quired by  their  tender  years,  for  all  of  which 
they  are  compelled  to  rely  upon  the  diarity 
and  benevolences  of  strangers.  PlaintUfs 
prayed  judgments  for  $6,000  in  each  case. 

Defendant's  answer  in  each  case  was  a 
general  denial.  The  three  cases  were  con- 
solidated. The  trial  In  the  district  court  of 
Lancaster  county  resulted  in  judgments  for 
the  defendant,  and  the  plaintiffs  have  ap- 
pealed. It  is  contended  that  the  verdict  of 
the  Jury  Is  not  sustained  by  the  evidence  but 
is  contrary  thereto. 

Mrs.  Fosbury  testlfled.  In  substance,  that 
she  had  charge  of  the  Peterson  children;  that 
Peterson  paid  regularly  for  their  care  and 
attention  until  after  May  17,  1910.  This  was 
after  the  end  of  the  license  year  in  whl(^ 
it  was  alleged  that  defendant  furnished  liq- 
uor to  Peterson.  Her  testimony  tended  to 
show  that  up  to  the  end  of  the  license  year 
Peterson  was  attentive  to  the  children ;  that 
he  was  very  affectionate  and  furnished  what- 
ever she  desired  for  their  education  and  sup- 
port She  also  testified  that  she  never  saw 
Peterson  when  he  appeared  to  be  under  the 
influence  of  liquor. 

The  marshal  of  the  village  of  Havelock 
WCU9  called  as  a  witness  for  the  plaintiff,  and 
testified  that  he  had  known  Peterson  for  a 
good  many  years;  that  he  knew  him  when  he 
worked  in  the  railroad  shops  at  Havelock 
and  also  observed  him  during  the  license 
year  of  1909  and  1910;  that  he  saw  Peterson 
drink  an  occasional  glass  of  beer;  that  he 
was  always  sober  and  attending  to  his  busi- 
ness. It  further  appears  from  the  testimony 
that  Peterson  had  a  lunch  counter  in  the 
comer  of  the  saloon  belonging  to  Spence; 
that  he  attended  to  his  business  well  and 
made  good  money,  some  of  the  witnesses  put- 
ting bis  earnings  at  $150  per  month.  The 
testimony  of  the  other  witnesses  shows  that 
Peterson  was  what  was  termed  a  moderate 
drinker  (that  is,  that  he  took  a  glass  of  beer 
occasionally);  but  the  whole  trend  of  the 
testimony  was  that  I'eterson  was  not  in  the 
habit  of  getting  intoxicated  and  was  always 
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able  to  attend  to  bis  business.  Witness 
Smith's  testimony  was  to  tbe  same  effect  as 
Out  glTen  by  tbe  Tillage  marshal.  To  tbe 
same  effecA  also  was  the  testimony  of  Earl 
Jones,  who  was  called  as  a  witness  for  the 
appellant  The  testimony  also  shows  that 
dnrtng  the  license  year  when  he  had  a  lunch 
counter  tn  the  saloon  Peterson  drank  less 
than  he  ever  had  before;  that  he  only  took 
an  occasional  glass  of  beer.  There  Is  eivl- 
dence  In  the  record  whldi  shows  that  Peter- 
son went  to  Omaha  twice  during  that  year 
and  once  made  a  trip  to  Lincoln,  and  one  of 
the  plaintiffs'  witnesses  testified  that  at 
those  times  Peterson  drank  beer,  and  on  one 
occasion  he  was  accompanied  by  a  woman. 
The  witness  testified  that  Peterson  was  a 
good  fellow  to  be  out  with,  and  that  he  spent 
his  money  freely,  and  that  he  had  a  good 
tlme^  but  ttiat  Peterson  only  drank  beer  on 
those  occasions. 

It  appears  that,  after  the  license  year  of 
1909-1910  expired,  no  license  was  granted  In 
Havelock,  but  that  saloons  were  licensed  In 
Lincoln.  Of  course,  during  die  next  license 
year  Peterscm  obtained  no  lienor  of  any  kind 
from  the  defendant. 

After  Peterson  closed  np  bis  lunch  counter 
business,  he  was  out  of  employment  and 
went  to  Horton,  Kan.,  Sedalla,  Mo.,  and  Nor- 
folk, Neb.,  at  which  places  be  worked  at  his 
trade  as  boiler  maker  some  considerable  time. 
In  1911  he  came  back  to  Havelock  and  open- 
ed a  restaurant  In  partnership  with  a  man 
named  Vanderventer.  He  attended  to  that 
business  In  an  efficient  and  Industrious  man- 
ner and  ran  the  restaurant  until  about  the 
1st  of  January,  when  he  sold  out  to  a  Mr. 
Curry.  He  afterwards  left  Havelock  and 
had  only  occaslonaUy  returned  for  a  short 
time.  It  appears  that  at  those  times  Peter- 
son was  sober  and  in  good  physical  condition. 
Tbe  testimony  shows  that  Peterson  could 
not  obtein  work  at  the  Havelock  shops  for 
the  reason  that  he  had  been  a  strike  sym- 
pathizer, and  hence  he  was  obliged  to  go  to 
other  places  In  order  to  obtain  employment 
at  his  trade  as  boiler  maker. 

As  we  view  the  record,  there  is  nothing 
tn  the  evidence  whl«di  shows,  or  tends  to 
show,  that  the  Uquor  furnished  and  sold  to 
Peterson  by  the  defendant  In  any  manner 
contritmted  to  Peterson's  failure  to  support 
bis  diildren.  We  are  therefore  o£  <vlnlon 
that  tbe  yerdlct  was  sustained  by  sufficient 
evidence. 

AppeUanto  complain  of  the  giylng  of  In- 
struction numbered  8,  given  by  the  court  on 
his  own  motion,  and  particularly  that  part  of 
the  instruction  which  Is  in  substence  as  fol- 
lows: That  plaintiffs  are  required  to  prove 
that,  by  reason  of  the  excessive  use  of  intoxi- 
cating liquors,  the  said  Charles  Peterson  con- 
tributed less  toward  the  support  of  bis  boys, 
tbe  platntifls  In  these  cases,  than  he  had  previ- 
ously done,  and  finally  abandoned  them,  and 
wholly  tailed  and  neglected  to  support  and 


provide  for  them.    This  part  of  the  Instruc- 
tion is  CMiceded  to  be  wrong. 

In  a  suit  on  a  liquor  dealer's  bond,  it  Is. 
only  necessary  for  the  idalntlff  to  show  that 
during  tbe  Ucense  year  the  person  alleged  tb 
have  been  Injured  by  the  sale  of  liquor  fur- 
nished less  support  to  his  children  than  he 
prevloasly  did,  or  that  during  the  licenjae 
year  be  derived  bis  children  of  any  of  the 
means  of  support  they  would  have  received 
from  him  but  for  his  drinking  during  such 
period.  Partial  loss  of  support  entitles  a 
child  to  recover  without  proof  of  totel  loss  of 
sapport  from  the  father  or  of  bis  abandon- 
moit  of  his  chUd.  The  giving  of  thU  In- 
struction would  entitle  the  appellants  to  a 
reversal  of  the  judgment,  were  it  not  for  the 
fact  that,  as  we  view  the  case,  there  is  no 
evidence  In  the  record  which  would  even 
tend  to  support  a  verdict  in  plaintiffs'  favor. 
This  being  so,  tbe  giving  of  the  instruction 
complained  of  was  error  without  prejudice. 

The  judgmente  of  tbe  district  court  are 
therefore  affirmed. 

HAMER,  I.ETTON,  and  SEDGWICK,  JJ„ 
not  sitting. 


BOLES  V.  LINCOLN  TBACTION  CO.    (No. 

18127.) 
(Supreme  Court  of  Nebraska.    June  6,  1915.) 

(BvUabu*  6y  the  Court.) 
Cabbiebs  4=3347  —  Imjcbt  ix)  Stbeet  Cab 

PassENGEB— CONTBIBUTOBT   NEOLIOEMCE    — 

Question  fob  Jubt. 

Where  it  is  claimed  that  a  would-be  pas- 
senger signaled  for  a  street  ear  to  stop  at  a  reg- 
ular stopping  place,  and  that  the  car  slow^ 
down  to  such  a  degree  as  to  constitute  an  in- 
vitation to  get  on,  and  he  \fraB  injured  while  at- 
tempting to  board  the  car,  tbe  qnestion  of  negli- 
gence in  BO  doing  is  one  of  fact  for  the  jtury. 

(Bid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1346,  1350-1386,  1388-1397, 
1402;    Dec.  Dig.  <S=»347.] 

Am)eal  from .  District  Court,  Lancaster 
Ooimty;  Oosgrave,  Judge. 

Action  by  Barton  iioles,  by  Robert  C. 
Boles,  bis  next  friend,  against  the  Lincoln 
Traction  Company.  From  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

C.  S.  Allen  and  Field,  Rlckette  &  Rickette, 
all  of  Lincoln,  for  appellant  John  E.  Lowe, 
of  Lincoln,  Geo.  W.  Miller,  of  Sutton,  and  W. 
B.  Comstock  and  Harry  A.  Reese,  both  of 
Lincoln,  for  appellee. 

MORRISSEY,  C.  J.  Plalnttff  was  Injured 
while  attempting  to  board  one  of  defendant's 
street  cars  running  between  Lincoln  and 
Havelock.  He  was  then  14  years  of  age,  and 
was  employed  in  a  drug  store  In  the  business 
section  of  Lincoln.  Arriving  at  the  intersec- 
tion of  Dudley  and  Twenty-Seventh  streets, 
he  awaited  the  arrival  of  a  car  to  take  him 
to  the  place  of  bis  employment.  In  the  peti- 
tion it  is  alleged  that  as  one  of  defendant's 
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cars  approached  this  Intersection  It  slowed 
down  and  stopped,  thereby  giving  him  a  tacit 

.  invitation  to  become  a  passenger ;  that  in  at- 
tempting to  board  the  car  he  took  hold  of 
the  handhold  with  one  hand  and  had  stepped 
with  one  foot  onto  the  mnning  board,  when 
the  car  was  negligently  and  violently  jerked 
forward,  and  he  was  thrown  to  the  gronnd, 
and  the  rear  wheels  of  the  car  passed  over 
bis  right  foot,  crushing  It  so  badly  as  to 
necessitate  the  amputation  of  the  greater 
part  thereof.  The  answer  Is  in  the  nature 
of  a  general  denial,  coupled  with  an  allega- 
tion of  negligence  on  the  part  of  the  plaintifC. 
On  the  trial  the  plaintiff  did  not  attempt  to 
prove  that  the  car  came  to  an  absolute  stop, 
but  only  that  it  slowed  up  to  such  a  degree  as 
to  amount  to  a  tacit  invitation  to  the  plain- 
tiff to  board  it  There  was  a  verdict  and 
Judgment  for  plaintiff,  and  defendant  has  ap- 
pealed, assigning  three  separate  grounds  of 
error:  First,  that  the  allegata  et  probata  do 
not  agree.  This  point  was  not  called  to  the 
attention  of  the  trial  court  by  any  proper  as- 

.  signment  in  the  motion  for  new  trial.  But, 
waiving  this  defect  in  the  record,  and  con- 
sidering the  assignment  on  its  merits,  we  do 
not  find  that  there  was  such  a  variahce  be- 
tween the  pleadings  and  the  proof  as  to  prej- 
udice the  defendant,  or  as  to  warrant  revers- 
al of  the  judgment.  The  opening  statement 
of  counsel  for  each  party  is  preserved  in  the 
record,  and  this  shows  that  counsel  for  plain- 
tiff made  the  following  statement: 

"The  evidence  will  show  I  think  beyond  ques- 
tion that  the  car  either  came  to  an  absolute 
stop,  or  BO  near  it  that  a  man  could  walk  right 
along  with  it  and  keep  up  with  it,  and  the  evi- 
dence will  show  that  under  the  circumstances 
it  was  a  situation  that  would  invite  any  man  to 
attempt  to  board  it." 

Counsel  for  defendant,  in  making  his  state- 
ment immediately  following,  told  the  jnry 
that  as  the  car  passed  this  Intersection  it 
was  probably  moving  at  the  rate  of  eight  to 
twelve  miles  an  hour,  and  he  produced  sever- 
al witnesses  who  testified  that  the  car  did 
not  stop  or  slacken  its  speed.  No  complaint 
was  made  at  the  trial  that  defendant  was 
taken  by  surprise  or  misled  In  the  prepara- 
tion of  its  defense.  This  court  has  repeated- 
ly held  that: 

"A  variance  between  allegata  et  probata  will 
not  be  held  to  be  prejudicial,  requiring  a  re- 
versal of  the  Jud^ent,  where  it  appears  that 
the  party  complaining  was  not  actually  misled 
or  surprised  to  his  disadvantage."  Ittner  Brick 
Co.  V.  Killian,  67  Neb.  589,  93  N.  W.  951: 
Parker  v.  Omaha  Packing  Co.,  S5  Neb.  615,  123 
N.  W.  1026. 

It  is  next  contended  that  the  evidence  is 
nisufflclent  to  sustain  the  verdict  The  car 
causing  the  Injury  is  claimed  by  defendant 
to  have  been  a  special  car  sent  out  In  the 
early  morning  for  the  purpose  of  carrying 
workmen  from  the  city  of  Lincoln  to  the 
Burlington  shops  in  the  city  of  Havelock; 
that  it  was  on  its  return  from  Havelock  when 
this  accident  occurred;  and  that  it  was  not 
engaged  in  local  business,  but  that  there  was 
a  car  running  Immediately  behind  it  to  han- 


dle the  local  traffic.  However  ttils  may  be, 
it  is  conclusively  shown  that  this  car  bad 
picked  up  passengers  before  arriving  at  Dud- 
ley  street  and  that  only  one  block  to  the 
north,  and  within  full  view  of  the  plaintiff, 
it  picked  up  a  passenger,  Mr.  Mayer.  Plain- 
tiff testified  that  when  the  car  readied. the 
Intersection  of  Dudley  and  Twenty-Seventh 
streets  it  slowed  up  nntil  it  was  moving  so 
slowly  that  he  could  walk  alongside  of  it 
and  keep  up  with  it  He  says  that  when  he 
saw  the  car  coming  he  walked  out  from  the 
curb  to  the  car  line,  and  stood  two  or  three 
feet  from  the  car  line  waiting  for  the  car; 
that  the  motorman  saw  him,  and  slowed  np 
to  a  rate  about  as  fast  as  he  could  walk; 
it  was  a  summer  car  with  open  sides  and  a 
running  board  along  its  entire  length;  that 
he  let  about  one-half  of  the  car  go  by,  and 
then,  seeing  an  empty  seat  he  took  hold  of 
the  rod  and  stepped  up  with  his  feet  on  the 
mnning  board,  and  as  he  went  to  step  into 
the  body  of  the  car  It  was  suddenly  Jerked, 
and  he  was  thrown  off.  In  this  he  Is  cor- 
roborated by  Mr.  Mayer,  who  had  boarded 
the  car  one  block  from  where  this  accident 
occurred.  Mayer  says  that  plaintiff  stepped 
upon  the  running  board  opposite  the  seat 
which  he  occupied,  and  about  one  foot  from 
him;  that  as  plaintiff  got  on  the  conductor 
signaled  the  motorman  to  go  ahead;  that  the 
car  gave  a  lurch;  that  the  acceleration  of 
speed  was  so  sudden  that  It  tbrew  witness 
a  little  from  his  seat;  and  that  plaintiff 
was  thrown  off.  There  was  other  testimony 
going  to  show  that  the  car  slowed  up,  and 
that  as  plaintiff  stepped  upon  the  running 
board  It  was  suddenly  jerked  forward. 
There  Is  a  sharp  conflict  in  the  evidence  as 
to  the  rate  of  speed  tlie  car  was  moving 
when  It  crossed  Dudley  street  and  at  the 
time  plaintiff  attempted  to  board  It  esti- 
mates running  all  the  way  from  four  or  five 
miles  an  hour  to  elgbt  or  ten  miles  an  hour, 
and  there  is  also  a  ccmflict  as  to  whether  or 
not  there  was  any  sudden  acceleration  of 
the  rate  of  speed.  The  motorman  was  a 
witness  for  defendant  ahd  testified  to  having 
"heard  a  noise  on  the  footboard,  and  the  very 
next  Instant  I  heard  the  hind  wheel  run  over 
something."  This  "something"  was  the  boy's 
foot  In  this  connection  it  may  be  remarked 
that  the  witness  Mayer  testified  that  when 
he  boarded  the  car  only  a  block  from  where 
plaintiff  was  Injured  "the  car  slowed  up  for 
me,  and  I  jumped  on."  This  was  In  plain 
view  of  the  plaintiff,  and  it  Illustrates  the 
method  employed  in  at  least  one  instance  In 
receiving  a  passenger. 

We  are  asked  to  hold  that  It  was  negli- 
gence per  se  to  attempt  to  board  a  moving 
car.  Hunterson  v.  Union  Traction  Co.,  205 
Pa.  568,  55  Atl.  543,  is  the  leading  case  cited 
by  defendant  In  support  of  this  contention. 
This  opinion  was  rendered  by  a  divided 
court,  and  seems  to  be  against  the  weight  of 
authority.  In  Cicero  &  Proviso  Street  B.  Ca 
T.  Meixner,  160  la  320,  43  N.  E.  823,  31  L. 
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B.  A.  331,  and  a  nnmber  of  antborlttes  there- 
in cited.  It  la  held: 

"To  board  or  depart  from  an  electric  car 
while  in  motion  is  not  negligence  per  se." 

This  court  haa  held  In  Omaha  Btrieet  B. 
Co.  T.  Cral«,  89  Neb.  601,  68  N.  W.  209,  that 
whether  alighting  from  a  moving  car  con- 
atltntea  negligence  or  not  la  a  fact  to  be  de- 
termined by  the  Jnry,  talcing  Into  considera- 
tion all  of  the  circumstances  in  evidence  In 
the  case.  In  principle  there  is  no  dUtereuce 
between  alighting  from  a  moving  car  and  at- 
tempting to  board  one,  and,  if  the  person  Is 
Injured  while  attempting  to  board  a  slowly 
moving  car  at  a  regular  stopping  station,  the 
question  of  negligence  is  one  of  fact  for  the 
Jury. 

Defendant  contends  that  it  was  gross  neg- 
ligence to  attempt  to  board  the  car  while  It 
was  moving,  but,  If  the  testimony  of  the  boy 
Is  correct,  it  was  not  the  speed  of  the  car 
at  the  time  that  he  stepped  upon  the  running 
board  that  caused  the  accident,  but  the  sud- 
den application  of  power  and  the  acceleration 
of  speed  before  he  was  given  an  opportunity 
to  enter. 

The  court  instructed  the  Jnry  on  the  "last 
clear  chance  doctrine^"  and  this  Instruction 
is  assigned  as  error.  But  In  the  state  of  the 
record  before  us  this  instruction  seems  to 
have  been  properly  given.  £ven  assuming 
that  the  boy  was  guilty  of  negligence  In 
Jumping  upon  the  running  board  while  the 
car  was  moving,  yet,  If  the  motorman  knew 
that  he  was  there,  and  his  testimony  Indi- 
cates that  he  did,  it  would  be  his  duty,  so 
far  as  consistent  with  the  safe  and  practical 
operation  of  the  car,  to  allow  blm  to  reach  a 
place  of  safety,  and  If  In  place  of  doing  this 
he  suddenly  and  negligently  threw  on  the 
power  and  caused  the  car  to  lurch  forward, 
and  plaintiff  was  thereby  injured,  defendant 
would  be  liable,  and  we  think  the  Instruction 
was  properly  given. 

The  record  being  free  from  error,  the  Judg- 
ment Is  affirmed. 

HAMER,  LETTON,  and  BOSBl,  JJ.,  not 
dttlng. 


MALCOLM  V.  CITT  OP  LEXINGTON. 
(No.  18146.) 

(Supreme  Conrt  of  Nebraska.     Jane  6*  1916.) 

(Byllaiua  tv  tA«  Court.) 

Work  and  Labob  iS=>28  —  Speciai.  Skbvices 
OF  Ofticer  —  Amount  of  Ck)MFEN8ATioN  — 
SurFicntNCT  of  Evidence. 

The  verdict  of  the  jury  la  not  M  dearly 

unsupported  by  the  evidence  as  to  reqaire  a 

reversal. 
[E!d.   Note. — For  other  cases,  see  Work  and 

Labor,  Cent  Dig.  §S  17,  B5 ;   Dec.  Dig.  <S=>28.] 

Appeal  from  District  Court,  Dawson  Oun- 
ty;    Grimes,  Judge. 

Action  by  Archie  Malcolm  against  the  City 
of  Lexington,  a  municipal  corporation.    From 


Judgment  for  plaintlflt  for  less  than  claimed, 
he  appeals.    Affirmed. 

Bhea  &  Hanlen,  of  Lexington,  for  appel- 
lant John  H.  Llnderman,  E.  A.  Cook,  and 
T.  M.  Hewitt,  all  of  Lexington,  for  appellee. 

SEDGWICK,  J.  This  plalntlfC  was  mar- 
shal, street  commissioner,  and  a  member  of 
the  board  of  health  of  the  dty  ef  Lexington, 
in  Dawson  county.  During  a  smallpox  epi- 
demic in  that  city  the  plaintiff  was  employed 
as  such  officer  to— 

"look  after  the  smallpox  cases  and  the  epidemic 
that  was  then  prevailing  in  the  city  •  •  • 
to  go  from  house  to  bouse  from  two  to  three 
times  a  day  in  the  performance  of  those  duties, 
and  take  charge  of  patients  who  refused  to  obey 
the  quarantine  laws,  and  put  them  in  the  pest- 
house,  and  to  give  any  special  treatment  in  or- 
der to  keep  the  disease  from  spreading,  and  to 
carry  food  and  clothing,  night  and  day." 

He  brought  this  action  against  the  city, 
and  in  his  petition  In  the  district  court  for 
Dawson  county  he  alleged  that  he  was — 
"required  to  use  his  horse  and  buggy  both  day 
and  night  to  feed,  look  after,  and  stamp  ont 
the  dreadful  disease  for  a  period  of  time  from 
the  24th  day  of  December,  1910,  to  April  18, 
1911,  in  all  111  days,  at  the  rate  of  $2  per  day, 
that  said  charge  is  reasonable  charge  for  sucli 
work  for  use  of  horse  and  buggy  and  extra  work 
at  night,  and  tliat  no  part  of  the  same  has  been 
paid,  save  and  except  the  sum  of  $60,  which 
leaves  a  balance  due  and  owing  this  plaiutllf  for 
said  services  in  the  sum  of  $162." 

There  was  a  verdict  and  Judgment  in  his 
favor  for  $1,  from  which  he  has  appealed  to 
this  conrt  He  has  not  prepared  his  brief  In 
compliance  with  the  rules  of  this  court  but 
the  record  Is  short,  and  we  have  observed 
that  he  contends  that  the  uncontradicted  evi- 
dence proves  that  he  is  entitled  to  a  larger 
verdict  It  seems  to  be  conceded  that  he 
was  tmld  his  salary  regularly  as  marshal  and 
street  commissioner,  and  the  court  Instructed 
the  Jury  that  as  ex  officio  member  of  the 
board  of  health  his  salary  must  be  consider- 
ed as  full  compensation  for  all  services  ren- 
dered by  him.  This  Instruction  does  not  ap- 
pear to  be  complained  of,  but  he  Insists  that 
he  was  not  bound  to  furnish  a  horse  and 
buggy,  and  that  he  should  recover  the  rea- 
sonable value  of  that  service.  The  court  sub- 
mitted to  the  Jury  the  question  whether  "it 
was  necessary  for  plaintiff  to  use  a  horse  and 
buggy,"  and  if  they  found  it  was  necesssary — 
"then  I  charge  yon  that  he  is  entitled  to  recov- 
er such  sum  as  you  find  from  the  evidence  the 
use  of  such  horse  and  buggy  was  reasonably 
worth,  provided  the  same  has  not  already  been 
paid  for." 

As  the  Jury  found.  In  favor  of  plaintiff, 
they  must  have  found  that  it  was  necessary 
to  use  a  horse  and  buggy,  and  that  it  had 
"already  been  paid  for,"  except  the  $1  which 
they  found  in  plaintiff's  favor.  If  there  is 
evidence  Justifying  the  finding  that  the  use 
of  the  horse  and  buggy  has  been  paid  for  by 
the  city,  the  verdict  is  sustained.  It  appears 
from  the  stipulation  of  the  parties  that  the 
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plaintiff  filed  claims  from  time  to  time  for 
lilfi  salary,  and  as  be  included  In  those 
claims  only  two  Items  for  "extra  work  taking 
care  of  smallpox  cases,"  amounting  to  $60, 
the  Jury  could  not  have  allowed  plaintiff 
more  than  $61  for  tbe  use  of  tbe  horse  and 
bnggy.  As  they  have  found  that  such  use 
was  necessary,  and  In  such  case,  under  the 
instructions  of  the  court,  the  plaintiff  was 
entitled  to  the  reasonable  value  of  such  serr- 
ices,  the  question  is  whether  this  evidence 
shows  that  the  plaintiff  necessarily  used  the 
horse  and  buggy  more  than  the  Jury  has  al- 
lowed blm  for.  Tbe  evidence  of  the  plain- 
tiff is  not  very  definite  as  to  the  number  of 
days  which  he  necessarily  used  the  horse 
ana  buggy.  "Q.  Did  you  furnish  a  horse  and 
buggy  in  your  employment  in  looking  after 
the  smalliMZ  cases  of  this  dty  in  tbe  month 
of  December,  up  to  and  including  April  18, 
1911?  A.  I  did."  This  is  aU  of  the  evidence 
that  we  have  observed  in  the  record  as  to  the 
use  which  the  plaintiff  made  of  his  horse  and 
buggy,  and  the  Jury  may  have  construed 
this  to  mean  that  he  was  principally  en- 
gaged in  looking  after  smallpox  cases  for 
tbe  time  mentioned,  and  that  dnring  that 
time  be  made  some  occasional  use  of  the 
horse  and  buggy.  The  plaintiff  seems  to  con- 
tend that  the  $60  included  in  his  claim  al- 
lowed was  for  livery  hire,  or  some  other 
matters  of  expense  incurred  by  him.  Such 
contention  is  not  consistent  with  his  plead- 
ings. His  petition  purports  to  set  out  his 
extra  services  and  expenses  incurred  on  ac- 
count of  the  epidemic,  and  does  not  acknowl- 
edge payment  of  anything  thereon.  He  wHI 
be  presumed  to  have  alleged  his  entire  claim, 
and  any  payments  received  thereon  must  re- 
duce his  recovery.  We  cannot  say  ttiat  tbe 
evidence  is  so  dear  and  positive  on  this 
point  as  to  require  a  reversal. 

Tbe  Judgment  of  the  district  court  is,  af- 
firmed. 

BARNES,  FAWCETT,  and  HAMEB,  33., 
not  sitting. 


SHIMICK  V.  CUDAHX  PACKING  CO.     et 

al.    {No.  18174.) 
(Sapieme  Court  of  Nebraska.     June  6,  1915.) 

(SyUahut  hy  the  Court.) 

1.  AFFXAI.     and      ERBOK     «S3999— VEBDicr— 

Submission    or    Issues— Injubt    to    Eh- 
VLort. 

Where  the  questions  of  the  negligence  of 
tbe  defendant  and  the  contributory  negligence 
of  the  plaintiff  in  a  personal  injury  suit  are 
submitted  to  a  jury  under  proper  instructions, 
fbe  verdict  will  not  be  set  aside  unless  clearly 
wrong. 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig  §{  3912-3921,  3923,  3924; 
Dec.  Dig.  «=»999.] 

2.  Masteb  and  Servant  $=>281— Injubt  to 
Sebvant— Questions  ron  Jtrnr. 

QuestioDa  as  to  the  nature  and  extent  of 
the  injory,  the  disability  resulting  to  plaintiff 


from  the  aoddent,  and  the  amount  of  the 
recovery,  are  ordinarily  questions  for  the  de- 
termination of  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  1000-1090,  1092-1132; 
Dec  Dig.  «=>284.] 

S.  Damages    «=»132— Pebsonai,    Injubus— 

Excessive  Recovebt. 

The  evidence  set  out  in  the  opinion  ex- 
amined, and  held  that  a  Judgment  for  $7,600, 
based  thereon,  is  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {{  372-886.  396;  Dec.  Dig.  <S=>1§2J 

Appeal  from  District  Oonrt,  Douglaa  Coun- 
ty; Sutton.  Judge. 

Actl<m  by  Leo  Shimlck  against  tbe  Ondaby 
Pa<^lng  Company  and  another.  From  Judg- 
ment for  plaintiff,  defendants  appeaL  Mod- 
ified and  affirmed. 

Greene,  Breckenridge,  Gurley  &  Wood- 
rough,  of  Omaha,  for  appellants.  Wm.  R. 
Patrick  and  C.  J.  Southard,  both  of  Soath 
Omaha,  for  appellee. 

BARNES,  3.  Appeal  from  a  Judgment  of 
the  district  court  of  Douglas  county  against 
the  Cudahy  Packing  Company  and  Charles 
Rooney,  in  an  action  brought  by  Leo  Shimldi 
to  recover  damages  for  a  personal  Injury 
sustained  by  him  while  employed  by  the 
packbig  company.  It  appears  that  the  plain- 
tiff was  working  as  a  steam  fitter  in  putting 
the  glycerine  plant  of  the  company  in  work- 
ing order.  On  the  4th  day  of  January,  1912, 
plaintiff  was  ordered  to  repair  the  super- 
beater,  which  was  located  in  a  comer  of  the 
building  used  by  the  company  as  a  glycerine 
plant  Plaintiff  and  bis  helper  stripped  off 
the  asbestos  covering  of  the  superheater  In 
order  to  ascertain  where  it  leaked.  When 
the  asbestos  was  removed  it  was  found  that 
it  wonid  be  necessary  to  put  pressure  on  tbe 
heater  In  order  to  find  the  leaks.  Plaintiff 
went  out  of  tbe  building  in  order  to  Inform 
the  foreman  of  that  fact  The  room  was  so 
full  of  steam  that  objects  therein  were  not 
distinguishable.  When  plaintiff  returned,  in 
passing  to  the  place  where  the  beater  was 
situated,  be  fell  into  an  open  trap  or  catch- 
basin  in  tbe  floor  of  the  building,  and  tbns 
sustained  tbe  injuries  for  whidi  be  has 
brought  suit 

[1]  It  clearly  appears  from  the  evidence 
that  plaintiff  was  familiar  with  the  room, 
but  there  is  no  evidence  tbat  be  had  ever 
seen  tbe  catch-basin  or  knew  of  its  location. 
It  was  ordinarily  protected  by  a  plank  cov- 
ering, over  which  one  could  pass  without 
knowing  what  he  was  on  or  knowing  that  It 
was  at  all  dangerous.  It  appears  that  de- 
fendant Rooney,  who  was  the  foreman  In 
charge,  bad  tbat  morning  ordered  some  of 
tbe  workmen  to  clean  out  the  catch-basin. 
The  cover  had  been  removed  and  set  back 
against  tbe  wall,  leaving  tbe  basin  open. 
Tbe  hole  thus  left  exposed  in  the  floor  was 
about  four  feet  square  and  from  five  to  six 
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feet  deep.  The  dlreetlon  traversed  by  plain- 
tiff In  going  to  consult  with  Rooney  did  not 
require  him  to  pass  over  or  near  the  catch- 
basin,  but  in  returning  be  took  a  little  differ- 
ent course  and  walked  direcQy  into  the  bole. 
As  he  fell  into  the  catch-basin  he  struck  his 
right  arm  and  forearm  on  the  opposite  ce- 
ment edge  of  the  bole,  and  thus  received  his 
injuries.  It  appears  that  the  steam  In  the 
building  was  so  dense  that  the  hole  could 
not  be  seen,  and  persons  working  near  it 
could  not  be  distinguished.  It  is  claimed  by 
appellant  that  when  plaintiff  started  to  find 
the  foreman  he  was  warned  of  the  danger  by 
one  of  the  men.  The  testimony  on  that  point, 
however,  is  somewhat  conflicting  and  unsat- 
isfactory. Witness  Bowman  claims  to  have 
said,  "Look  oat  for  the  hole;  It  is  open;" 
and  plaintiff,  in  reply,  said,  "I  know."  It 
appears,  however,  that  there  was  an  open 
sewer  trench  running  along  the  side  of  the 
room  from  north  to  south  about  one  foot 
wide  and  from  one  foot  to  15  inches  deep. 
It  is  plaintiff's  contenti<m  that  this  Is  what 
he  understood  was  meant  by  the  warning; 
that  this  was  the  hole  that  he  knew  was 
there.  It  seems  fairly  dear  that  the  plain- 
tiff had  no  knowledge  of  the  existence  of  the 
catch-basin  into  which  he  fell. 

The  questions  as  to  defendant's  negligence 
and  the  alleged  contributory  ne^gence  of 
the  plaintiff  were  submitted  to  the  jury  un- 
der proper  Instructions,  and  the  verdict,  so 
far  as  these  questions  are  concerned,  must 
be  held  to  be  concluslvei.  It  is  contended 
that  certain  fixed  objects  near  and  surround- 
ing the  catch-basin  rendered  It  practically 
impossible  for  plaintiff  to  have  fallen  into 
it  without  striking  some  of  them,  but  it  is 
sufficient  to  say  that  plaintiff  walked  into 
the  open  hole  and  was  pulled  out  by  the  per- 
sons who  were  there  present,  and  this  ques- 
tion requires  no  further  consideration. 

(2,  3]  It  is  strenuously  urged  by  the  appel- 
lant that  plalntifTs  Injuries  were  slight  and 
trivial,  and  that  therefore  the  judgment  is 
so  excessive  as  to  require  a  reversal.  The 
record  on  this  question  is  very  voluminous, 
and  the  evidence  is  somewhat  conflicting.  We 
think  it  clearly  appears  that  plaintiff  was 
quite  severely  Injured. 

It  was  shown  Uiat  in  September  preceding 
the  date  of  his  faU  into  the  catch-basin, 
plaintiff  had  received  an  Injury  to  his  right 
forearm  or  wrist,  known  as  a  CoUe's  frac- 
ture; that  he  had  fully  recovered  from  that 
injury,  and  went  to  work  for  the  defendant 
company  at  his  trade  as  a  steam  fltter  on 
the  18th  day  of  December,  1911 ;  that  he  ex- 
perienced no  difficulty  in  performing  bis  la- 
bors. .It  also  appears  that  he  was  a  first- 
class  workman.  When  he  fell  into  the  catch- 
baslu  he  struck  bis  wrist  and  forearm  on 
the  cement  edge  of  the  hole.  Ills  arm  and 
wrist  were  bruised  and  sprained;    the  skin 


was  abraded,  and  the  flesh  was  some  swollen 
and  discolored.  He  also  received  an  injury 
to  his  arm  and  shoulder.  The  defendant's 
house  physician  considered  that  the  injury 
was  so  severe  as  to  require  him  to  place  the 
wrist  and  forearm  in  splints.  The  injury 
became  more  painful,  and  on  the  second  day 
thereafter  plaintiff  called  in  Dr.  Ghaloupka, 
who  was  his  family  physician,  to  attend  to 
the  injuries  and  to  relieve  his  pain.  The 
doctor  removed  the  splints  and  ascertained 
that  the  pAaintlff's  Injuries  had  been  properly 
treated.  He  also  ascertained  that  the  arm 
was  much  swollen,  bruised,  and  discolored. 
He  put  new  dressings  and  splints  on  the  in- 
jured wrist  and  forearm,  and  continued  to 
treat  plaintiff  for  two  or  three  times  a  week 
during  the  following  10  weeks,  after  which 
time  he  only  administered  occasional  treat- 
ment The  doctor  testified  that  at  the  time 
of  the  trial,  which  was  about  16  months  after 
the  Injury  was  received,  plaintUTs  recovery 
was  slow;  that  his  arm  did  not  seem  to  re- 
gain strength;  that  he  could  not  shut  his 
hand.  The  motion  of  his  forearm  was  poor, 
and  there  was  some  considerable  ankylosis 
of  the  shoulder  joint;  that  plaintiff's  wrist 
was  stiff,  and  he  cannot  lift  his  arm  to  a 
height  of  over  46  degrees,  so  that  the  use 
of  his  hand  and  arm  have  been  impaired  to 
the  extent  of  60  or  60  per  cent  of  the  nor- 
mal; that  there  are  adhesions  of  the  ten- 
dons ;  and  that  plaintiff  is  not  able  to  follow 
his  occupation  as  a  steam  fltter.  The  testi- 
mony of  Dr.  Chapoulka  was  fully  corroborat- 
ed by  the  evidence  of  Dr.  Koutsky  and  oth- 
ers. Some  X-ray  negatives  of  the  plaintiff's 
Injured  hand  and  forearm  were  produced  In 
evidence,  which  showed  an  ankylosis  or  fusion 
of  the  carpal  bones  of  the  hand,  a  fracture 
of  the  stj^old  process  of  the  right  ulna,  and 
a  partial  severing  of  two  of  the  tendons  of 
the  plaintiff's  right  wrist  In  fact  it  was 
made  clear'  that  plaintiff  had  sustained  a 
severe  injury.  On  the  other  hand,  defendant 
availed  Itself  <MF  the  testimony  of  medical 
experts  whose  evidence  tended  to  show  that 
plaintiff's  injuries  were  slight,  and  one  of 
the  witnesses  testified  that  in  his  opinion 
plaintiff  was  malingering,  but  the  great 
weight  of  all  of  the  evidence  destroys  that 
theory  of  the  defense.  It  seems  clear  to  us 
that  plaintiff  was  entitled  to  a  substantial 
judgment  It  is  contended,  however,  that  the 
judgment,  which  was  for  $7,500,  is  grossly 
excessive,  and  In  view  of  the  fact  that  there 
will  be  some  Improvement  in  plalntifTs  use 
of  his  arm  and  hand,  we  think  the  judgment 
should  be  reduced  to  $5,000,  with  interest 
from  the  date  of  Its  rendition  by  the  district 
court.  As  thus  reduced,  the  judgment  Is  af- 
firmed. 

HAMBR,  ROSE,  and  SEDGWICK,  JJ.,  not 

sitting. 
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LIVE  STOCK  NAT.  BANK  ▼.  BRAGONIER. 

(No.  18162.) 
(Supreme  Court  of  Nebraska.     June  6,  1915.) 

(Syllalua  ly  the  Court.) 

1.  Afpeai.  and  Eb^ob  €=»767,  773— Bbiefs— 
Review. 

A  brief  not  in  compliance  with  the  rales 
will  upon  motion  be  stricken  from  the  files,  but 
when  a  case  is  submitted  upon  briefs  without 
objection,  if  appellant  has  failed  to  assist  the 
court  with  a  brief  in  compliance  with  the  rules, 
we  will  still  reverse  the  judsrment,  if,  upon  such 
examination  of  the  record  as  the  time  at  our  dis- 
posal will  permit,  a  plain  error  prejudicial  to 
appellant  is  found;  otlierwise  the  judgment  will 
be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  3102,  3104,  3108-3110; 
Dec  Dig.  <S=>767,  773.] 

2.  Bills  and  Notes  $=3l3d— Guabantt  .$=> 
16 — Renewal  Note— Consideration. 

The  surrender  of  securities  and  extension  of 
time  of  payment  is  sufficient  consideration  for  a 
renewal  note,  and  for  guaranty  thereof  by  a 
third  party. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  340-354;  Dec.  Dig.  €=> 
139;  Guaranty,  Cent.  Dig.  S8  14r-17;  Dec  Dig. 
<8=>16.] 

3.  Appeal  and  Ebbob  <e=9l062  —  Habvlbss 
Bkbob — Submission  of  Issues. 

The  submission  to  the  jury,  for  the  infor- 
mation of  the  court,  of  a  special  question  of  fact 
which  under  the  instructions  will  not  affect 
their  general  verdict,  is  not  error  requiring  a 
reyersaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4212-4218;  Dec.  Dig.  <S=' 
1062.] 

4.  Appeal  and  Ebbob  «=»999—Vebdict— Con- 
flicting Evidence. 

The  evidence  indicated  in  the  opinion  is 
found  sufficient  to  support  the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3912-^21,  3923,  3924; 
Dec.  Dig.  <S=>999.] 

Appeal  from  IMstrlct  C!oart,  Douglas  Coun- 
ty; Day,  Judge. 

Action  by  the  Live  Stock  National  Bank,  a 
corporation,  against  A.  J.  Bragonler.  From 
Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Lambert,  Shotwell  ft  Shotwell,  of  Omaha, 
for  appellant.  A.  H.  Murdock,  of  Soutli  Oma- 
ha, for  appellee. 

SEDGWICK,  J.  In  September,  1911,  Gor- 
don C.  Dimock  and  his  son,  Gordon  C.  Dim- 
ock,  Jr.,  were  engaged  In  the  lumber  business 
In  South  Omaha,  and  were  indebted  to  this 
plaintiff.  A  part  of  this  indebtedness  was 
their  promissory  note  for  $1,500,  past  rfue. 
They  had  organized  a  corporation  in  the 
name  of  the  Dimock  Lumber  Company,  and 
were  then  carrying  on  business  in  that  name, 
but  it  appears  that  the  indebtedness  to  the 
bank  was  contracted  before  the  corporation 
was  organized,  and  was  the  individual  indebt- 
edness of  the  Dimocks.  They  had  executed 
to  the  bank  a  renewal  note  for  this  $1,500, 
which  was  indorsed,  "We,  the  undersigned, 


guarantee  payment,  waive  demand,  notloe, 
and  protest,"  which  guaranty  was  signed  by 
this  defendant  The  plaintiff  brought  this 
action  in  the  district  court  for  Douglas  coun- 
ty against  the  defendant  upon  this  guaranty. 
The  defendant  answered  that  there  was  no 
consideration  for  his  guaranty,  and  that  the 
same  was  procured  by  fraudulent  r^resenta- 
tion.  The  trial  resulted  In  a  verdict  and 
judgment  in  favor  of  the  defendant,  and  the 
plaintiff  has  appealed. 

[2]  While  the  defendant  himself  apparent- 
ly received  no  consideration  for  his  guaranty, 
the  bank  released  at  least  some  of  Its  securi- 
ties, surrendered  the  evidence  of  the  priw  in- 
debtedness, and  extended  the  time  of  pay- 
ment This,  of  course,  would  constitute  sut- 
fident  consideration  for  the  guaranty. 

[1]  The  defendant  in  the  brief  says  that: 

"Instead  of  separating  his  brief  into  a  state- 
ment of  the  case,  followed  by  an  argument, 
counsel  for  appellant  has  so  jumbled  his  pre- 
tended statement  of  the  evidence  with  his  brief 
that  it  is  very  difficult  to  distinguish  aigument 
from  evidence  or  brief  from  statement" 

The  plalntlfFs  brief  is  not  In  accordance 
with  the  rules,  but  we  might  not  perhaps 
characterize  it  in  the  language  used  by  de- 
fendant Our  rule  12,  we  think,  is  plain  and 
easily  compiled  with,  if  counsel  have  in  mind 
some  definite  propositions  of  law  that  they  de- 
sire to  submit  and  upon  which  they  snpimse 
their  case  depends.  Upon  motion  a  brief  not 
in  compliance  with  the  rules  will  be  stricken 
from  the  flies,  but  when  a  case  is  submitted 
upon  briefs  without  objection,  if  appellant 
has  failed  to  assist  the  court  with  a  brief  in 
compliance  with  the  rules,  we  will  still  re- 
verse the  Judgment,  if,  upon  such  examina- 
tion of  the  record  as  the  time  at  our  disposal 
will  permit,  a  plain  error  prejudicial  to  appel- 
lant is  found;  otherwise  the  Judgment  wUI 
be  affirmed. 

[4]  The  defendant  alleged  that  to  secure 
his  guaranty  of  the  note  the  cashier  who 
transacted  the  business  for  the  bank  repre- 
sented to  him  that  the  Dimock  Lumber  Com- 
pany was  a  solvent  going  concern,  with  a  cap- 
ital stock  of  $6,000 ;  that  the  $1,500  represent- 
ed by  the  note  which  the  plaintiff  was  asked 
to  guarantee  would  be  used  exclusively  In 
carrying  on  the  business  of  the  Dimock  Lum- 
ber Company,  whereas,  in  truth,  the  compa- 
ny's liabilities  were  more  than  their  resourc- 
es, the  capital  stock  was  worthless,  and  the 
note  was  given  in  renewal  of  an  old  Indebted- 
ness of  the  Dimocks  themselves,  in  which  the 
Dimock  Lumber  Company  was  not  interested. 
The  theory  of  the  defendant  was  that  there 
was  a  combination  between  the  Dimocks  and 
the  bank  to  Induce  him  to  become  liable  for 
their  indebtedness.  The  bank  held  about  half 
of  the  stock  of  the  lumber  company  as  col- 
lateral security  for  this  Indebtedness,  and 
other  collateral  which  the  defendant  testified 
the  cashier  represented  to  him  to  be  ample  se- 
curity.   The  defendant  had  been  a  farmer  in 
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Iowa,  and  at  tbe  time  of  this  transaction 
was  dealing  In  "registered  stock"  In  South 
Omaha.  He  testified  that  he  had  had  no  ex- 
perience In  the  lumber  business  nor  In  cor- 
porate fltodc  and  accounts;  that  he  so  In- 
formed the  cashier,  and  reUed  upon  tbe  cash- 
ier's statements.  It  Is  not  entirelr  clear  that 
the  cashier  made  false  statements  of  fact 
such  as  an  ordinary  business  man  would  be 
«cpected  to  rely  upon,  but  tbe  evldenoe  is  com- 
plicated and  somewhat  conflicting,  and  It  pre- 
sents a  question  peculiarly  for  the  consider- 
ation of  a  Jury.  It  cannot  be  said  that  the 
verdict  of  the  Jury  Is  so  wholly  unsupported 
by  the  evidence  that  tbe  court  must  say  that 
It  is  clearly  wrong. 

[3]  One  of  the  defenses  alleged  was  that 
the  note  had  been  materially  altered  since  Its 
guaranty  by  the  defendant.  The  court  sub- 
mitted the  question  to  the  jury  tor  a  special 
finding  as  to  this  allegation,  and  the  Jury 
found  that  the  note  had  been  so  altered.  The 
plaintiff  contends  that  the  evidence  will  not 
sustain  such  finding,  but  under  the  instruc- 
tions of  tbe  court  the  Jury  was  not  allowed 
to  find  generally  for  the  defendant  unless  they 
found  that  the  guaranty  was  obtained  by 
fraudulent  representations.  The  plaintiff 
therefore  could  not  have  been  prejudiced  by 
submitting  the  question  of  alteration  of  the 
note  to  the  Jury. 

We  have  not  found  any  error  In  the  record 
requiring  reversal,  and  the  Judgment  of  the 
district  court  is  affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 


SHANNON  V.  SWIFT  &  CO.  et  aL 

(No.  18134.) 

(Supreme  Court  of  Nebraska.     June  6,  1915.) 

(SvUahus  Jty  the  Oourt.j 
1.  Masteb  and  Sebvawt  «=9286,  280— Injuet 

TO    SXBVXNT  —  NKaUSBNCB  —  QDBSTION   FOB 
JUBY. 

Plaintiff  was  ordered  by  his  employer  to 
pour  caustic  soda  into  a  washing  machine  while 
the  same  was  in  motion.  As  a  result  of  so 
doing;  gome  of  the  substance  splashed  into  and 
injured  his  eye.  Held,  that  tbe  question  wheth- 
er, under  all  the  circumstances  in  evidence,  such 
a  direction  constituted  negligence,  and  whether 
the  plaintiff  knew,  or  by  the  exercise  of  rea- 
sonable care  on  his  part  ought  to  have  known, 
that  it  was  dangerous  so  to  do,  were  questions 
for  the  jury  under  proper  instructions. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  1001.  1006,  1008,  lOlO- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050, 
1089,  1090,  1092-1132;   Dec.  Dig.  <8=»286,  289.i 

2-  Masteb  and  Sibvant  ®=286— Injuby  to 
Sebvant— Failure  to  Wabn— Neglioenck 
— Question  fob  Jdbt. 

In  his  testimony  plaintiff  denied  knowledge 
of  the  dangerous  and  corrosive  nature  of  caustic 
■oda,  though  he  admitted  he  knew  it  was  al- 
ways Itandled  with  tongs  while  in  the  dry  state. 
and  with  buckets  or  dippers  when  liquefied,  and 
that  it  was  used  as  a  washing  fluid  and  in  the 
making  of  soap.    Held,  that  it  was  not  errone- 


ous to  submit  to  tbe  Jury  the  question  whether 
or  not  it  was  negligence  on  the  part  of  the  mas- 
ter to  fail  to  warn  him  of  the  dangers  incident 
to  the  use  of  that  substance. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  ||  1001,  1006,  1008,  1010- 
1015,  1017-10S8,  103&-1042,  1044,  1046-1060; 
Dec;  Dig.  «=»2S&] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;   BJstelle,  Judge. 

Action  by  Michael  Shannon  against  Swift 
&  Co.,  ft  corporation,  and  another.  From 
Judgment  for  plalntUf,  defendants  appeal. 
Affirmed. 

Greene,  Breckenrldge,  Gurley  &  Wood- 
rough,  of  Omaha,  for  appellants.  J.  C.  KUts- 
ler  and  Herbert  J.  Connell,  both  of  Omaha, 
for  appellee. 

LEITTON,  J.  This  was  an  action  against 
Swift  &  Co.  and  Thomas  Smith,  its  foreman, 
for  damages  resulting  from  the  mtlashing  of 
caustic  soda  into  the  eye  of  plaintiff  from  a 
washing  machine  which  he  was  oi;>eratlng  in 
the  laundry  of  defendant  He  recovered  a 
Judgmmt  for  $2,600  against  both  defendants, 
from  which  Judgment  they  appeal. 

[1]  Tbe  evidence  on  behalf  of  plaintiff  is 
to  the  effect  that  there  were  two  washing 
machines  in  the  laundry  which  were  used  to 
wash  the  greasy  clothes  of  the  workmen. 
Each  macliine  consisted  of  an  outer  station- 
ary box  or  Jacket  in  which  a  copper  cylinder 
perflated  with  holes  revolved,  part  of  tbe 
time  in  one  direction  and  part  of  tbe  time  In 
tbe  reverse.  Soap  and  liquid  caustic  soda 
were  placed  in  the  water  in  which  the  cyl- 
inder revolved,  and  the  clothes  were  placed 
in  the  cylinder.  The  cylinder  and  the  revers- 
ing action  were  operated  by  gears  and  cogs 
which  were  out  of  order,  so  that  it  was  nec- 
essary tliat  they  be  tied  together  with  a  piece 
of  rope  or  string.  This  was  frequently  bro- 
ken and  often  required  to  be  retled.  At  the 
time  plaintiff  was  employed  be  was  told  by 
the  foreman  that  one  Frank  Horcka,  who 
was  working  in  the  laundry  would  show  him 
what  to"  do.  Horcka  showed  him  bow  to 
place  the  clothes  In  the  cylinder,  and  told 
him  to  put  the  soap  and  caustic  soda  In  the 
machine  while  It  was  stationary.  One  day 
when  Horcka  was  absent  tbe  foreman  order- 
ed him  not  to  put  the  soda  Into  the  machine 
until  it  was  in  motion.  He  continued  to  op- 
erate the  machine  in  this  manner,  putting 
the  soda  in  while  it  was  in  motion,  for  about 
four  or  five  weeks.  As  he  was  pouring  it  in 
at  the  time  of  tbe  accident  a  sudden  rattling 
noise  occurred  at  the  gears  by  reason  of  the 
rope  giving  way.  He  involuntarily  glanced 
at  them,  and  as  he  turned  back  to  look  at  the 
cylinder,  which  was  Jerking  and  moving  ir- 
regularly, some  caustic  soda  splashed  Into 
his  eye,  causing  severe  pain.  He  afterwards 
was  treated  by  two  or  three  physicians.  The 
eyeball  became  attached  to  the  eyelid,  and 
It  became  necessary  that  an  operation  be  per- 
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fonaed  by  a  specialist  to  separate  it  and  graft 
macons  membrane  Into  the  eyelid.  He  still 
suffers  to  some  extent  from  double  vision  on 
account  of  a  partial  attachment  of  the  ^e- 
ball  which  still  exists. 

For  the  defendants,  the  foreman  denied 
that  he  had  ever  Instructed  plaintiff  to  nse 
the  soda  in  the  machine,  either  when  in  op- 
eration or  not,  and  testified  that  the  only 
purpose  for  which  caustic  soda  was  used  in 
the  plant  was  to  make  soap  to  he  used  in 
the  machines. 

The  principal  allegations  of  negligence  in 
the  petition  are  the  defective  condition  of 
the  machine,  failure  to  warn  plaintiff  of  the 
dangerous  nature  of  the  caustic  soda,  and  a 
negligent  order  to  pour  it  into  the  machine 
while  in  motion.  The  answer  denies  that 
the  machine  was  defective,  avers  that  the 
risks  of  the  service  were  obvious  and  were 
assumed,  and  that  the  Injury  was  produced 
by  plaintiff's  carelessness  in  using  soda  in- 
stead of  soap  In  the  manner  described.  At 
the  conclusion  of  the  evidence  the  district 
court,  in  substance,  told  the  Jury  that,  if 
they  found  from  the  evidence  that  the  fore- 
man directed  the  plaintiff  to  put  the  solution 
of  caustic  soda  Into  the  machine  while  it  was 
in  motion,  and  if  they  found  that  this  was 
negligence,  and  that  the  negligence  was  the 
proximate  cause  of  plaintiff's  injuries,  or  that 
if  plaintiff  had  proved  to  them  by  a  prepon- 
derance of  the  testimony  that  he  did  not  know 
the  dangerous  character  of  such  a  solution, 
and  that  the  defendants  knew  or  should  have 
known  this,  and  failed  or  neglected  to  notify 
him  of  the  danger,  and  that  such  failure  was 
negligence  which  was  the  proximate  cause  of 
the  injury,  they  should  find  for  the  plaintiff. 

Defendants  complain  that  the  question  of 
whether  plaintiff  assumed  the  risk  of  the  nse 
of  caustic  soda  was  not  submitted  to  the  Jury 
on  account  of  the  refusal  of  the  court  to  give 
instruction  No.  2  requested  by  it,  but  the 
court  of  its  own  motion  told  the  Jury: 

"If  yon  find  from  a  preponderance  of  the  evi- 
dence that  it  was  dangerous  to  pour  caustic 
soda  into  the  cylinder  while  it  was  in  motion, 
and  that  this  was  known  to  the  plaintiff,  or  that 
by  the  exercise  of  reasonable  care  on  his  part 
he  ought  to  have  known  that  it  was  dangerous, 
and  with  this  knowledge  he  poured  the  solution 
in  the  cylinder  while  it  was  in  motion  at  the 
time  he  was  injured,  then  it  ttculd  be  your  du- 
ty to  find  a  verdict  for  the  defendants  in  the 
case." 

This  covers  the  point  so  far  as  required 
In  the  case,  because  if  plaintiff  ought  to  have 
known  It  was  dangerous  to  thus  use  the  soda 
the  result  of  the  instruction  Is  to  bold  that, 
under  the  law,  plaintiff  assumed  the  risk  of 
using  It  The  mere  tact  that  the  court  did 
not  use  the  technical  words  "assumed  the 
risk  of  Injury  In  the  nse  of  caustic  soda  in 
the  manner  testified  to  by  him,"  employed  In 
the  rejected  Instruction  tendered,  Is  not  ma- 
terial. 

[2]  Defendants  contend  that  there  was  not 
sufficient  evidence  that  the  plaintiff  was  una- 


ware of  the  corrosive  natare  of  cahstlc  sod& 
to  justify  the  submission  to  the  Jury  of  the 
question  whether  it  was  the  duty  of  defend- 
ants to  warn  him  of  the  dangers  of  Its  use. 
Plaintiff  denied  knowledge  of  Its  dangerous 
character,  and  this  is  only  rebutted  by  his 
admission  on  cro6&«xamlnatlon  that  he  knew 
it  was  always  handled  with  tongs  when  dry,. 
or  with  buckets  or  dippers  when  liqu^ed, 
and  that  it  was  used  as  a  washing  fluid  and 
In  the  making  of  soap.  He  might  be  aware 
of  all  these  facts,  and  yet  not  know  its  pow- 
erful effect  as  a  solvent  of  living  tissue,  and 
that  It  would  sear  and  destroy  the  mucous 
membrane  when  it  came  in  contact  with  it. 
We  see  no  error  in  the  submissi<Mi  of  tbe 
question.  Adams  v.  Grand  Rapids  Refgr.  Co., 
160  Mich.  690,  126  N.  W.  724,  27  U  R.  A.  (N. 
S.)  963,  136  Am.  St.  Rep.  454,  19  Ann.  Cas. 
1152,  1155;  Flaherty  v.  Powers,  167  Mass.  61, 
44  N.  B.  1074;  Elllff  v.  Or^[on  R.  &  N.  Co., 
53  Or.  66,  99  Pac.  76;  Wagner  v.  Jayne 
Chemical  Co.,  147  Pa.  St.  475,  23  AtL  772,  30 
Am.  St  R^.  745.  See,  also,  note  on  page 
679,  35' Ia  R.  a.  (N.  S.). 

Defendant  says: 

"It  will  be  seen  that  the  on^  controverted 
material  fact  in  the  case  is  whether  Smith  told 
Shannon  to  pour  caustic  soda  into  the  machine 
while  it  was  moving." 

As  to  this  there  is  a  direct  conflict  in  the 
evidence,  and  the  verdict  settles  the  fact 
for  this  review  that  he  was  so  ordered. 
Does  the  evidence  warrant  a  finding  that 
such  a  direction  was  negligent?  This  is  real- 
ly tbe  crucial  point  in  the  case.  Defehdants 
insist  that  it  was  not,  and  that  It  was  there- 
fore error  to  refuse  to  direct  a  verdict  In 
their  favor.  The  question  Is  not  free  frona 
doubt,  but  considering  all  the  facts  estab- 
llshed  as  testified  to  by  the  plaintiff,  we  be- 
lieve that  was  a  question  for  the  jury  to  de- 
termine. A  few  other  errors  are  assigned, 
but  wa  find  no  reversible  error  on  any  of  the 
rulings  complained  of.  It  is  complained  that 
the  verdict  is  excesslye.  The  Judgment  Is 
for  12,500.  Considering  the  pain  and  suffer- 
ing of  defendant,  his  loss  of  three  months' 
time,  and  the  fact  that  he  is  still  suffering 
from  double  vision,  we  think  the  verdict  Is 
not  so  excessive  as  that  It  must  have  been  the 
result  of  passion  or  prejudice. 

Tbe  Judgment  of  the  district  court  Is  af- 
firmed. 

ROSE,  SEDGWICK,  and  HAMWR.  JX,  not 
sitting.  

HANNEMANN  et  al.  v.  OTT  ct  aL 

(No.  18091.) 

(Supreme  Court  of  Nebraska.     June  6,  1915.> 

(SpllaJm*  by  the  Court.) 
L  Specoto  Pkeformancb  «=>45— Pabol  Cow- 

TBAOT  TO   BXQriATH — KlOHT  TO   BRFOBCX. 

A  parol  agreement  to  leave  one's  property 
to  adopted  children  in  consideration  that  they 
would,  before  and  after  becoming  of  age,  a*- 
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mat  1b  the  work  upon  ths  farm  of  th«  promiaor 
and  in  the  family  affaitB  generally,  may  be  en- 
forced if  fully  performed  for  many  yeara  in 
good  faith  by  the  adopted  diUdren. ' 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  127 ;  Dec.  Dig.  «s>45.] 

2.  SFEomo  Pebformancb  9=a30  —  Gontbact 

TO   BEQUBATH  —  HOKESTXAD   —  O&AJ.  CON- 
TRACT. 

In  such  case  the  fact  that  the  promisor,  at 
the  time  of  making  such  promise,  was  the  own- 
er of  a  homestead,  which  was  the  principal 
part  of  his  property,  will  not  render  such  prom- 
lae  nnenforceable,  aa  within  the  statute  of 
Cranda. 

[Ed.  NotQ,— For  other  caaes,  see  Specific  Per- 
formance, Cent.  Dig.  {f  114-119;  Dec.  Dig.  «=> 
39.] 

3.  SFKCino  PsitroBMANcn  «=3S6— Pboiobk  to 
Beq-dxath— Right  to  Enfobce. 

In  auch  case  the  fact  that  the  promisor  had 
married  the  mother  of  his  adopted  children  be- 
fore such  promise  was  made,  and,  after  they  had 
all  lived  together  as  one  family  for  more  thaa 
20  years,  had  obtained' a  divorce  from  her  and 
had  been  required  to  pay  her  a  large  amount  as 
permanent  alimony,  will  not  prevent  the  en- 
forcement of  the  contract  with  hla  adopted 
children  after  the  death  of  the  promisor. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  i|  223,  224;  Dec.  Dig. 
«=>86.] 

4.  Wills  «=»68  —  Pbomise  to  Beqtjeath  — 
StrmciBNCY  o»  BIvidcnoe. 

Evidence  foond  to  be  saffident  to  prove  the 
contract  alleged. 

[Ed.  Note.— For  other  casea,  see  Wills,  Gent. 
Dig.  S8  164,  165;  Dec  Dig.  «=»6a] 

5.  Witnesses  ®=>160—Competknot— Widow. 

While  the  widow  of  a  deceased  person  is 
not  a  competent  witness  to  conversations  and 
transactions  between  herself  and  the  deceased, 
she  is  competent  to  testify  to  transactions  and 
agreements  between  the  deceased  and  his  adopt- 
ed children  in  which  she  took  no  part. 

[Ed.   Note.— For  other  cases,   see  Wltneaaea^ 
Cent.  Dig.  |$  696,  607 ;  Dec.  Dig.  «b>>160.] 
0,  Tkitoob  ahd  Pubghassb  «=»244— Pbomisb 
to  BEgxTBiATH— Action  to  Ektobob— Inno- 
cent PuBCHASEBS  —  SunnoiENOY  or  Evi- 
dence. 
Defendants   contend   that   under   contract 
with  the  deceased  th^  gave  a  valuable  consid- 
eration for  the  property  devised  to  them,  and 
without  notice  of  any  <daim  of  plaintiffs.    But 
the  evidence  shows  that  defendants  had  knowl- 
edge <^  snflident  facta  to  put  them  upon  in- 
quiry as  to  the  rights  of  plaintiffs,  and  cannot 
claim  as  innocent  purchasers  of  property  with- 
out notice. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i|  e09-Qll;  Dec.  Di^i 
«=s>244.] 

Appeal  from  District  Court,  Jefferson 
County;   Pemberton,  Judge. 

Action  by  Carl  Haunemaim  and  others 
against  Wilhelmlne  Ott  and  others.  From 
Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

Heasty  it  Barnes,  of  Falrbnry,  and  Charles 
A.  Orth,  of  Milwaukee,  Wis.,  for  appellants. 
W.  L.  Klrkpatrick,  of  Tork,  and  0.  H.  Den- 
ney,  of  Falrbury,  for  appellees. 

SEDGWICK,  J.  In  1879  the  mother  of 
tbese  plaintiffs,  then  a  widow  with  small 
cbildren,   came  to  this  country  from  Ger- 


many and  located  In  Tork  county.  A.  few 
months  afterwards  she  was  married  to  Wll- 
helm  Hannemann,  and  later  the  children 
were  adopted  by  Wilhelm  Hannemann,  and 
they  all  lived  together  as  one  family  for  sev- 
eral years.  Mr.  Hannemann  died  in  Mil- 
waukee, Wis.,  in  November,  1911.  A  short 
time  before  his  death  he  made  a  will  giving 
all  of  his  property  to  collateral  heirs  in 
Milwaukee.  These  plaintiffs  brought  this  ac- 
tion in  the  district  court  for  Jefferson  coun- 
ty, alleging  that  at  the  time  of  the  marriage 
of  th^r  mother  with  Mr.  Hannemann  he 
agreed  to  adopt  these  plaintiffs  as  his  chil- 
dren and  to  leave  to  them  all  the  property 
that  he  might  have  at  the  time  of  hla  de- 
cease, and  that  in  pursuance  of  that  agree- 
ment he  did  adopt  them,  also  alleging  that 
at  various  times  before  and  at  the  time  these 
plaintiff's  became  of  age  the  said  deceased 
agreed  with  these  plaintiffs  that  if  they 
would  continue  at  their  borne  with  him  and 
assist  in  the  work  upon  the  farm  which 
they  then  had,  and  assist  in  paying  the  lia- 
bilities against  the  farm,  all  the  property 
that  he  had  at  bis  decease  should  be  theirs, 
and  that  they  relied  upon  that  agreement 
and  did  assist,  and  asked  for  a  specific  per- 
formance of  the  agreement  The  trial  court 
found  the  Issues  in  favor  of  the  plaintiffs, 
and  decreed  a  spectflc  performance.  The 
defendants  have  appealed. 

The  briefs  do  not  comply ,  with  our  rule 
12  (148  N.  W.  Ix),  and  it  is  difficult  to  as- 
certain the  questions  of  law  relied  upon  for 
a  reversal,  but,  as  these  briefs  were  ffied  a 
very  short  time  after  rule  12  was  adopted, 
we  have  examined  them,  and,  as  nearly  as 
we  can  ascertain,  the  defendants  rely  upon 
three  propositions  for  reversal.  They  con- 
tend that  at  the  time  the  alleged  agreement 
with  these  plaintiffs  was  made  the  property 
of  the  deceased  consisted  of  a  homestead, 
and,  as  there  was  no  written  agreement  to 
convey  this  homestead  to  the  plalntUfs,  an 
oral  agreement  would  be  void  within  the 
statute  of  frauda  They  also  contend  that 
there  is  not  sufficient  proof  of  the  alleged 
agreements,  or  that  these  plaintiffs  furnish- 
ed to  the  deceased  a  sufficient  consideration 
for  willing  his  property  to  them,  and  that 
they  were  at  the  time  without  any  knowl- 
edge or  notice  of  any  former  agreement,  and 
therefore,  as  we  understand  their  argument, 
are  in  the  position  of  innocent  purchasers 
without  notice. 

[I-S]  1.  As  to  the  first  contention,  it  Is  per- 
haps sufficient  to  say  that  the  alleged  agree- 
ment of  the  deceased  was  not  to  convey  the 
homestead  or  any  specified  part  of  it,  but 
was  a  general  agreement  that,  since  he  had 
adopted  them  as  his  children,  if  they  would 
assist  him  In  caring  for  the  farm  and  pay- 
ing the  debts,  they  should  have  at  his  de- 
cease such  property  as  belonged  to  him  to 
bestow.  It  appears  that  in  September,  1911, 
the  deceased  was  divorced  from  the  mother 
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of  the  plaintiffs,  and  the  court  allowed  her 
$5,000  permanent  alimony.  The  defendants 
urge  that  this  allowance  was  probably  in 
view  of  the  interest  that  the  children  had  in 
the  estate,  and  therefore  should  be  consid- 
ered to  satisfy  their  claim,  bnt,  as  already 
suggested,  the  alleged  agreement  was  that 
the  plaintiffs  should  have  such  property  aa 
the  deceased  had  at  the  time  of  his  death, 
and,  even  if  their  mother  had  been  allowed 
an  unreasonable  alimony,  it  would  not  have 
affected  their  agreement  with  the  deceased. 

[4]  2.  When  we  consider  that  the  deceased 
adopted. these  plaintiffs  and  in  that  adoption 
agreed  to  give  them  all  the  rights  of  his  law- 
ful children,  we  think  that  the  evidence  in 
this  record  is  ample  to  prove  the  agreement 
on  the  part  of  the  deceased  that  these  plain- 
tiffs should  upon  the  condition  named  have 
such  property  as  he  might  own  at  the  time 
of  his  decease. 

[5, 6]  Mrs.  Hannemann  was  probably  in- 
competent to  testify  to  transactions  and  con- 
versations between  herself  and  the  deceased, 
and  the  trial  court  so  regarded  her,  and  de- 
clined to  consider  her  evidence  upon  those 
matters.  As  to  the  agreement  between  these 
plaintiffs  and  the  deceased,  in  which  Mrs. 
Hannemann  took  no  part,  ^e  was  properly 
regarded  as  a  competent  witness.  She  testi- 
fied that  when  Carl  was  about  19  years  of 
age  the  deceased  told  Carl:  "A.  Well,  he  told 
him  when  he  stays  he  should  have  all  that 
was  left  to  give;"  and  alsa  "he  told  them 
all  together  that  when  they  stay  with  him 
and  paid  all  debts  and  mortgages  and  all 
off  they  should  liave  all  what  was  left." 
She  admitted  that  when  Carl  left  home  "he 
got  just  two  old  horses  and  one  old  wagon 
and  a  harrow  and  a  plow  is  all  what  he  got." 
The  witness  Charles  B.  Mullg,  who  was  bom 
in  York  county,  and  was  37  years  old  at  the 
time  of  the  trial,  and  had  lived  very  near 
to  the  Hannemann  place,  testified: 

"Q.  Did  you  ever  hear  the  decedent,  Mr.  Han- 
nemann, in  bis  lifetime,  explain  why  it  was  bis 
children  remained  there  and  wgrked  on  the  farm 
after  they  were  of  legal  age?  A.  Yes,  sir.  Q. 
How  many  of  these  conversations  might  you 
have  heard?  A.  Oh,  quite  a  number;  probably 
a  dozen.  Q.  Where  were  these  conversations? 
A.  Weil,  I  noticed  the  most  while  1  was  thresh- 
ing, running  a  threshing  macliine.  •  •  •  Q. 
What  did  be  say  on  some  particular  occasion, 
as  nearly  as  you  can  recall  it  now?  A.  Well, 
in  regard  to  the  boys  being  at  home  and  work- 
ing, and  be  thought  a  good  deal  of  the  proceeds 
of  the  golden  grain  flowing,  the  good  golden 
grain  rolling  out  of  the  spouts  of  the  threshing 
machine,  and,  of  course,  drawing  attention  and 
I  made  the  remark,  of  course,  why  it  was  that 
these  boys  stayed  at  home  so  good,  ao  he  said, 
'We  have  a  mutual  agreement  that  when  I  am 
through  with  this  property  it  shall  become  theirs 
to  hold.'  Q.  Where  was  that  conversation  as 
nearly  as  you  can  recollect;  at  the  Hanne- 
mann farm  at  threshing?  A.  Tes.  Q.  When 
was  that?  A.  That  was  about  in  1900.  I 
threshed  for  him  several  years;  probably  six 
or  seven  years  I  owned  a  machine  and  run  it 
Q.  Can  you  recall  more  than  one  conversation 
and  can  you  locate  some  one?  A.  Yes;  in  the 
yard  in  the  evening  after  the  day's  work  was 
over.     Q.  When  was  that?     A.  That  was  at 


the  same  season,  some  time  we  was  threshing 
there.  Q.  Tell  what  that  conversation  was; 
who  was  It  with?  A.  It  was  Indirectly  with  the 
whole  of  them— several  of  them.  Q.  Were  the 
Hannemann  boys  there?  A.  They  were.  Q. 
Tell  what  it  was?  A.  It  was  the  same  prac- 
tically. He  told  us,  'We  have  a  mutual  agree- 
ment that  when  I  was  through  with  this  proper- 
ty,' he  said,  'it  was  all  to  become  theirs.'  Q. 
How  many  times  have  you  and  him  referred 
to  that  understanding?  A.  WeDL  probably  a 
dozen  times,  different  times.  Q.  lou  are  not  a 
relative  of  any  of  the  Hannemann  children?  A. 
Not  at  aU." 

There  were  at  least  eight  of  the  neighbora 
who  gave  similar  testimony. 

The  plaintiffs  were  industrlons,  and  inter- 
ested in  the  family  welfare,  and  conducted 
themselves  as  children  in  well-regulated  fam- 
ilies ordinarily  do,  until  about  the  time  of 
the  divorce  proceedings,  when  they  appear 
to  have  sympathized  more  with  their  mother, 
which  is  not  uncommon  In  families  generally 
under  such  conditions.  The  deceased  adopt- 
ed these  children  as  his  own  In  Jnly,  1889, 
and  in  his  application  for  adoption  stated 
that  he  did  "bestow  upon  them  all  the  rights 
of  children  and  privileges  and  immunities  of 
children  bom  in  lawful  wedlock,  and  that 
all  of  said  minors  take  the  name  of  and  be 
known  by  the  surname  of  Hannemann." 
For  many  years  afterwards  he  controlled 
these  children,  availed  himself  of  their  serv- 
ices upon  his  agreement,  as  above  stated. 
They  have  performed  their  part  of  the  agree- 
ment as  well  as  he  could  have  expected  them 
to  do. 

Gustave  EL  Ott,  one  of  these  defendants, 
and  a  son  of  a  second  cousin  of  the  deceas- 
ed, who  was  named  as  executor  of  the  Mil- 
waukee wUl  under  which  the  defendants 
claim,  in  his  application  for  probate  of  the 
will  testified  that  these  plaintiffs,  naming 
them,  are  "the  heirs  and  next  of  kin  of  the 
said  William  Hannemann,  deceased."  The 
Milwaukee  wiU  contained  the  provision: 

"I  give,  devise  and  bequeath  to  my  four 
adopted  children,  viz.,  Carl  Hanneman,  Fred 
Hanneman,  Christian  Hannemann  and  Johan- 
na Hanneman,  each  one  ($1.00)  dollar.  I  do 
this  intentionally,  because  they  have  received 
sufficient  help  and  assistance  from  me,  while  I 
was  living,  and  because  they  did  not  treat  me 
right." 

The  defendants  therefore  had  sofilclent  no- 
tice to  put  them  upon  Inquiry  as  to  the  rights 
of  these  plaintiffs,  even  if  they  could  under 
any  circumstances  claim  as  innocent  pur- 
chasers under  the  will.  The  consideration 
which  defendants  rendered  for  this  donation 
to  them  consisted  in  the  care  they  rendered 
deceased,  and  expenses  connected  vrith  his 
last  illness  and  burial.  Deceased  arrived  at 
the  home  of  Oustave  Ott  in  Milwaukee  on 
the.  19th  of  Octol>er,  and  died  November  1st. 
Mr.  Ott  filed  an  Itemized  claim  for  these 
services  in  the  probate  court  of  Jefferscn 
county.  It  amounted  to  $162.40.  The  Mil- 
waukee will  was  executed  on  the  day  the  de- 
ceased arrived  at  Mr.  Ott's  home.  Mr.  Gus- 
tavo Ott  is  a  principal  witness  for  defend- 
ants, and  his  aflldavlt  verifying  tbla  claim  la 
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tncooalatent  with  bla  evidence  that  this  prop- 
erty, amounting  to  seTeral  thousand  dollars, 
was  given  these  defendants  In  oonslderatlon 
of  the  services  rendered  deceased. 

The  Judgment  of  the  district  conrt  appears 
to  be  amply  supported  by  the  evidence,  and 
is  affirmed, 

BARNES,  FAWCBTI,  and  HAMBR,  JJ., 
not  sitting. 


EWH  T.  OTOE  CODNTT.    (No.  18121.) 

(Supreme  Court  of  Nebraska.     June  6,  1915.) 

(SvOahut  by  the  Court.) 

Highways  «=>198  —  CJourtt  Liwb  Road  — 
Damaoeb— Uabiutt  or  Countiks. 

Where  a  public  road  is  established  and 
opened  upon  the  line  between  two  counties, 
part  of  such  road  having  been  established  by 
each  county,  it  is  the  duty  of  each  to  use  rea- 
aonable  diligence  to  keep  such  road  in  a  rea- 
sonably safe  condition  for  the  use  of  the  travel- 
ing public,  and  for  a  failure  to  perform  this  du- 
ty such  counties  are  jointly  and  severally  liable. 
[Ed.  Note.— For  other  cases,  see  Highways, 
Clent  Dig.  H  504-507;  Bee  D4g.  <S=»19aj 

Appeal  from  District  Court,  Otoe  (bounty; 
Travis,  Judge. 

Action  by  George  Ewh  against  the  C!ount7 
of  Otofe  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

W.  F.  Moran,  of  Nebraska  City,  for  appel- 
lant Paul  Jeoaen,  of  Nebraska  City,  for  ap- 
pellee. 

FAWCETT,  X  The  petition  alleges  that 
plaintiff,  while  lawfully  driving  along  a  pub- 
lic highway  dividing  the  counties  of  Otoe 
and  Nemaha,  without  fault  on  his  part  ran 
into  an  open  ditch  or  bole  in  the  highway, 
and  thereby  sustained  an  injury  to  hlma^ 
and  damage  to  his  buggy ;  that  the  Injury  was 
wholly  due  to  the  negligence  of  the  defend- 
ants in  allowing  the  highway  to  remain  for 
a  number  of  weeks  In  an  unsafe  and  danger- 
ous condition  and  without  danger  signals  or 
barriers  to  warn  travelers  of  such  condition. 
The  action  was  commenced  In  the  district 
court  for  Otoe  county  against  both  counties. 
Nemaha  county  filed  a  special  appearance 
objecting  to  the  Jurisdiction  of  the  court,  on 
the  ground  that  at  ^e  time  the  summons 
was  issued  and  served  upon  it  the  statute  of 
limitations  had  run  in  its  favor.  The  spe- 
cial appearance  was  sustained,  and  the  ac- 
tion as  to  Nemaha  county  dismissed.  There- 
upon the  county  of  Otoe  moved  to  dismiss  as 
to  it,  for  the  reason  that  there  was  a  mis- 
Joinder  of  parties  defendant;  that  the  spe- 
cial appearance  by  Nemaha  county  had  re- 
sulted in  its  dismissal;  and  that  both  coun- 
ties were  Jointly  liable,  if  at  all,  and  not  sev- 
erally liable.  This  motion  being  overruled,  a 
demurrer,  based  upon  the  same  ground,  was 
tiled  and  overruled.  The  answer  set  out  the 
same  grounds,  and  alleged  contributory  neg- 
ligence on  the  part  of  plaintiff.    Tlie  reply  Is 


a  general  denial,  niere  was  a  trial  to  a 
Jury,  and  a  verdict  for  plaintiff  for  (1,000, 
upon  which  Judgment  was  entered,  and  de- 
fendant appeals. 

Bnt  one  point  is  argued  in  the  brief,  viz., 
that  under  section  2905,  Rev.  St  1913,  ad- 
joining counties,  traversed  by  a  public  high- 
way Jointly  constructed  and  maintained  by 
such  counties,  are  only  liable  Jointly,  and 
not  severally,  for  damages  to  one  who  is  in- 
jured by  reason  of  the  negligence  of  such 
counties  in  falling  to  keep  the  highway  in  a 
reasonably  safe  condition  for  travel.  The 
rule  is  otherwise.  Bethel  v.  Pawnee  County, 
96  Neb.  203,  146  N.  W.  88S.  That  case  is  de- 
cisive of  thla 

Affirmed. 

HAMBR,  LBTTON,  and  SEDGWICK,  JJ., 
not  sitting. 


DAVIE  v.  DOUGLAS  CJOUNTT.    (No.  19053.) 
(Supreme  Oourt  of  Nebraska.     June  5,  1915.) 

(Sytlahut  ly  the  Court./ 
CouNzna  e=>140— Neoligencb  or  'Sinptjorta 

—   PBBSOHAI,        INJUBIES  —  LlABILITT        OV 

County. 

A  county  is  an  involuntary  quasi  corpora- 
tion, created  by  general  laws  to  aid  in  the  ad- 
ministration of  the  government,  and  Is  not  lia- 
ble for  injury  caused  by  the  negligence  of  its 
employee  engaged  in  the  serrice  of  one  of  its 
public  institutions. 

[Ed.  Note.— For  other  cases,  see  Onnties, 
Cent.  Dig.  g  212;    Dec.  Dig.  iS=>146. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County.] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Troup,  Judge. 

Action  by  Mary  Davie,  as  administratrix 
of  the  estate  of  George  Davie,  deceased, 
against  the  County  of  Douglas.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Affirmed. 

Frank  !>.  McCoy  and  Weaver  &  GUler,  all 
of  Omaha,  for  appellant  Geo.  A.  Maguey 
and  Charles  Haffke,  both  of  Omaha,  for  ap> 
pellee. 

FAWOETT,  J.  The  petition  alleges  that 
George  Davie,  while  employed  In  an  annex 
to  the  main  building  of  the  Douglas  county 
poorhouse,  situate  on  the  poor  farm,  through 
the  negligence  of  the  employes  of  the  county 
charged  with  the  management  of  the  poor- 
bouse  and  farm  in  furnishing  him  an  unsafe 
and  defective  ladder  upon  which  to  stand 
while  attempting  to  repair  a  leak  in  a  Steam 
pipe,  suffered  an  injury  from  which  10  days 
later  he  died.  From  a  Judgment  of  the  diSr 
tcict  court  for  Douglas  county,  sustaining  a 
general  demurrer  to  the  petition  of  plaintiff, 
as  administratrix  of  the  estate  of  said 
George  Davie,  and  dismissing  her  action,  this 
appeal  is  prosecuted. 

The  contention  of  plaintiff  is  that  a  coun- 
ty is  liable  to  its  servants,  injured  by  its 
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negligence  while  at  work  for  It  nnder  Its 
orders,  the  same  as  any  other  master,  and 
It  is  argued  that  this  is  especially  bo  "when 
such  work  is  the  exercise  by  the  county  of  a 
voluntary,  private,  or  ministerial  act,  as  re- 
pairs upon  its  property  which  it  owns,  main- 
tains, and  operates  as  its  private  property 
and  for  Its  private  advantage,  and  is  not  a 
compulsory  or  governmental  act  for  the 
state."  Burke  y.  City  of  South  Omaha,  79 
Neb.  783,  113  N.  W.  241,  Updike  v.  City  of 
Omaha,  87  Neb.  228,  127  N.  W.  229,  30  L.  R. 
A.  (N.  S.)  589,  Henry  v.  City  of  Lincoln,  93 
Neb.  331,  140  N.  W.  664,  60  li.  R.  A.  (N.  S.) 
174,  and  other  cases  are  cited  and  quoted 
from  to  support  plaintitT's  contention.  An 
examination  of  those  cases,  all  of  which 
were  actions  against  cities,  will  show  tliat 
they  have  no  application  to  the  case  at  bar. 
The  case  of  a  county  purchasing  a  poor  farm 
and  maintaining  a  home  for  the  indigent 
poor  thereon  la  an  entirely  different  matter. 
In  11  Oyc.  498d,  the  general  rule  is  stated 
thus: 

"The  general  role  of  law,  that  the  superior 
or  employer  must  answer  civilly  for  the  negli- 
gence or  want  of  skill  of  his  agent  or  servant  in 
the  coarse  or  line  of  Ids  employment,  by  which 
another  is  injured,  does  not  apply  to  counties. 
C<Hjntiea  are  usually  held  to  be  involuntai^ 
quasi  corporations,  t>eing  political  or  civil  divi- 
sions of  the  state,  created  by  general  laws  to 
aid  in  the  administration  of  the  government. 
The  statutes  prescribe  all  the  duties  wliicfa 
counties  owe,  and  impose  all  the  liabilities  to 
which  they  are  subject." 

Tliia  rule  is  fairly  sustained  in  Symonds  v. 
Board  of  Supervisors,  71  111.  355,  Hughes  y. 
Monroe  County,  147  N.  Y.  49,  41  N.  E).  407, 
38  U  R.  A.  33,  Hollenbeck  v.  Winnebago 
County,  96  lU.  148,  35  Am.  Rep.  161,  and 
McAndrews  v.  Hamilton  County,  105  Tenn. 
899,  68  S.  W.  483,  wbldi  holds: 

"A  county  is  not  liable  for  injury  caused  by 
the  negligent  discbarge  of  duty  by  one  of  its 
employes  engaged  in  the  service  of  one  of  its 
public  institutions— «.  g.,  a  house  of  correction 
and  reformation  for  the  young— although  the 
statute  that  authorized  did  not  make  compul- 
sory, but  left  optional  with  the  county,  the  es- 
tablishment and  maintenance  of  such  institu- 
tion, and  regardless  of  the  fact  that  the  insti- 
tution may  yield  an  income  that  supports  it, 
or  may  yield  more  or  less  than  that,  or  nothing 
at  all^ 

— and  cites  numerous  authorities  to  sustain 
its  holding.  The  rule  meets  with  our  entire 
approval.  By  section  6797,  Rev.  St  1913, 
the  duty  is  cast  upon  every  county  to  pro- 
vide for  its  poor.  The  method  wlilch  It 
will  adopt  in  making  such  provision  Is  op- 
tional with  the  county.  Where  the  cases  are 
not  numerous,  they  can  be  taken  care  of  by 
the  overseers  of  poor.  In  more  populous 
counties,  and  particularly  in  counties  within 
which  are  located  large  cities,  where  the  poor 
are  more  numerous,  it  is  the  opinion  of  the 
writer  tliat  ordinary  business  prudence  would 
dictate  the  purchase  of  a  poor  farm  and  the 
housing  of  all  of  its  members  in  suitable 
buildings  erected  upon  the  farm,  and  the 


utlUzing  by  the  oonnty  of  such  services  as 
the  Inmates  may  be  able  to  render  in  the 
poorhouse  and  upon  its  farm,  thus  minimis- 
ing, as  far  as  possible,  the  expense  of  the 
county.  The  fact  that  a  county  may  adopt 
tliis  method  of  caring  for  its  poor  does  not 
constitute  such  method  a  private  enterprise, 
within  the  meaning  of  the  rule  annoimced  in 
Henry  v.  City  of  Lincoln,  supra,  and  other 
cases. 
Affirmed. 

HAMBR,   LETTON,  and  ROSS,  ».,  not 
sitting. 


RUSSO  V.  OMAHA  &  C.  B.  ST.  BY.  CO. 

(No.  18097.) 

(Supreme  Court  of  Nebraska.    June  6,  1916.) 

(Syllalut  by  tK«  Court.) 

1.  Appeal  and  Ebbob  •=»999  —  Vkbdict— 
OoNTUOTiNO  Evidence. 

Where  the  evidence  is  sufficient  to  support 
the  verdict,  and  the  jur;y  has  found  for  the 
plaintiff  on  conflicting  evidence,  it  will  be  con- 
sidered on  appeal  that  the  evidence  in  bis  behalf 
states  the  true  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig:  H  3912-3921,  3923,  3924; 
Dec.  Dig.  «=9909.] 

2.  Masibb  and  SsBVAirr  «=9201— Ihjubt  to 

SXBVANT  —  OONCUBBENT  NEOLIQENCB  —  LlA- 
BIUTT  OF  MaSTIEB. 

FlaintiS  suffered  injuries  resulting  from  the 
negligent  manner  in  which  lifting  tongs  were  at- 
tached by  A.,  an  employ^  of  defendant,  to  a 
rail  which  was  being  unloaded,  and  from  a 
negligent  older  by  defendant's  foreman  that  he 
hurry  and  take  hold  of  tlie  rail  in  order  to  guide 
it  to  the  ground.  Held,  that  since  the  negligent 
order  given  by  the  foreman  coocurred  with  the 
negligence  of  A.,  the  defendant  is  liable,  and  it 
is  not  material  whether  A.  was  a  fellow  serv- 
ant of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  515-^4;  Dec.  Dig.  «s» 
201.] 

8.  Appkax  and  Ebbob  •s»1068  —  H*BinjHS 

EBBOE— EXOLUBION   OT  SVIDEHOB. 

A  judgment  will  not  be  reversed  on  account 
of  the  erroneous  exclusion  of  evidence  if  the 
party  complaining  is  permitted,  at  another  point 
in  the  trial,  to  prove  the  same  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Briori^Cent   Dig.   §J   4195,  4200^204,  4206; 


Dec.  big.  «S91058.] 

4.  Dakaoes  <S=>130  —  Injubt  to  Sebvawt  — 
Dauaoes  Recovekabui — Btandabd  or  Gov- 

PABIBON. 

The  amounts  provided  for  in  the  Employ- 
ers' LiabiUty  Act  (Laws  1913.  c.  198),  as  com- 
pensation for  damages  are  arbitrary  sums  fixed 
by  the  Legislature,  and  may  not  be  taken  as  a 
standard  of  comparison  or  recovery  in  an  action 
for  injuries  suffered  before  its  enactment. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i§  357-367,  870;  Dec  Dig.  «=»13a] 

Appeal  from  District  Court,  Douglas  Coun- 
ty;  Leslie,  Judge. 

Action  by  John  Rnaso  against  the  Omaha 
&  Council  Bluffs  Street  RaUway  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 
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John  Lb  Webster,  of  Omaha,  for  appellant. 
Greene,  Breckenridge,  Gurley  &  Woodzough, 
of  Omaha,  for  appellee. 

liETTON,  J.  Action  to  recover  damages 
for  personal  Injuries  alleged  to  have  been 
cansed  by  the  negligence  of  the  defendant 
in  ordering  the  plaintiff,  one  of  its  workmen, 
to  do  an  alleged  dangerous  act  Plaintiff  re- 
covered, and  defendant  api>eal8. 

The  facts  alleged  by  the  plaintiff  are  that 
on  September  14,  1912,  he  was  employed  by 
the  defendant  as  a  member  of  what  was  call- 
ed the  "screw  gang,"  which  was  engaged  in 
sawing,  laying,  and  lining  rails  on  defend- 
ant's track,  and  at  that  time  the  defendant 
was  laying  new  rails  on  a  double  track,  re- 
placing the  old  tracks.  A  crane  car  and  a 
car  load  of  rails  were  bronsht  to  the  place 
where  the  new  track  was  being  laid.  These 
rails  were  banled  on  a  flat  car  operated  by 
an  electric  motor.  The  crane  was  operated 
by  an  electric  motor,  and  was  used  to  unload 
rails.  Plaintiff  was  directed  by  the  foreman 
to  leave  his  work  of  lining  rails  and  to  help 
unload  the  rails  from  the  flat  car.  He  was 
also  ordered  to  take  hold  pf  the  east  end 
of  the  rail,  which  was  being  unloaded,  for 
the  purpose  of  guiding  it  to  the  place  where 
it  was  to  be  laid.  The  rail  was  about  31  feet 
long,  and  weighed  about  8,000  pounds.  It  was 
alleged  that,  in  order  that  the  rail  be  un- 
loaded in  a  reasonably  safe  and  prudent  man- 
ner, It  was  necessary  that  the  crane  hook  be 
attached  to  the  center  of  the  rail,  so  that  It 
would  be  balanced  whm  lifted,  and  when  so 
balanced  it  could  be  guided  with  safety  by 
the  men  guiding  the  rails,  and  that  the  de- 
fendant negligently  caused  the  hook  to  be 
attached  to  the  rail  so  that  it  would  not  be 
balanced  when  lifted,  and  attached  It  In  a 
loose,  insecure,  and  unsafe  manner,  so  that  it 
had  an  insecure  grip  on  the  rail  which  was 
very  dangerous  for  any  one  to  take  hold  of 
tor  the  purpose  of  -guiding  it  to  the  ground ; 
that  the  danger  was  well  known  to  defendant 
and  its  foreman,  although  not  known  to 
plaintiff  or  obvious  to  him,  or  In  any  way 
explained  to  him;  that  in  obedience  to  the 
order  of  the  foreman,  plaintiff  took  a  firm 
bold  on  the  west  end  of  the  rail  in  order  to 
guide  It;  that  the  rail  was  lifted  by  the 
crane,  and  that  by  reason  of  the  fact  that  it 
was  Improperly  and  insecurely  hooked,  the 
hook  failed  to  hold  the  same,  allowing  the 
rail  to  fall  upon  plaintiff,  knocking  him  to 
the  ground,  breaking  the  bones  of  his  arm, 
necessitating  its  amputation.  The  answer  is 
a  denial  of  the  acts  of  negligence  alleged,  and 
a  plea  that  whatever  danger  was  incident  to 
tbe  unloading  of  the  rails  was  obvious  and 
was  known  to  the  plaintiff,  and  tbat  he  could 
luive  avoided  the  Injury  by  the  ezerdse  of 
reasonable  care.  It  is  also  alleged  that  all 
persona  engaged  in  the  operation  of  unloading 
were  fellow  servants,  and  that  the  injuries 
received  were  due  to  plaintiff's  own  negli- 
gence and  that  of  his  fellow  servants. 


[1, 1]  The  evidence  on  bdialf  of  the  plain- 
tiff shows  that  he  was  an  Italian,  S3  years 
old,  who  had  been  working  for  some  time  on 
the  street  railway  track.  His  duties  were  to 
lay  rails,  straighten  them  up,  and  cut  off  the 
ends  when  necessary  to  make  them  fit;  also 
to  draw  the  spikes  and  take  up  old  rails. 
On  the  day  of  the  accident  he  was  working 
under  a  foreman  named  Christianson,  laying 
a  new  track  near  the  old  one.  A  crane  car 
came  up  with  a  flat  car  carrying  rails.  The 
foreman  called  to  Russo  to  help  his  co-work- 
man Ruberti  unload  the  steel.  The  rails 
were  unloaded  by  being  grasped  by  a  pair  of 
tongs  operated  by  the  crane,  the  proper 
method  being  to  place  the  tongs  about  the 
middle  of  the  rail  so  that  it  would  balance 
when  lifted,  to  swing  it  dear  of  the  flat  car, 
and  then  for  one  man  stationed  at  each  end 
to  take  hold  of  the  rail  and  guide  it  to  the 
ground.  As  plaintiff  reached  the  flat  car  the 
foreman  told  him  to  hurry  because  there  was 
a  passenger  car  waiting.  The  tongs  were  at- 
tached by  a  workman  on  the  fiat  car  in  such 
a  manner  that  the  rail  did  not  balance.  As 
It  swung  out  and  as  plaintiff  was  reaching 
up  for  It,  it  slipped  from  the  tongs,  struck 
him  and  threw  him  down,  and  fell  upon  and 
crushed  his  left  arm  so  that  it  became  neces- 
sary to  amputate  it  near  the  shoulder. 

It  seems  plain  that  the  accident  occurred 
through  the  carelessness  of  Anderson,  one  of 
the  two  men  working  with  the  crane  in  plac- 
ing the  tongs  at  such  a  point  upon  the  rail 
that  it  failed  to  balance,  or  nearly  do  so, 
and  the  concurrent  negligence  of  the  fore- 
man in  hurriedly  directing  the  plaintiff  to 
take  hold  of  a  rail  which  was  in  such  a  dan- 
gerous and  insecure  condition.  Plaintiff 
stood  on  the  ground  below  the  level  of  the 
grade  close  to  the  flat  car,  the  floor  of  whidi 
was  higher  than  his  head.  Tbe  foreman 
stood  back  in  such  a  i>osition  that  the  man- 
ner in  which  the  rail  was  attached  and  swung 
was,  or  should  have  been,  apparent  to  him  in 
the  exercise  of  ordinary  care.  The  rail  was 
a  curved  rail,  whldi  is  shown  to  be  more 
dlfiicult  to  unload  than  an  ordinary  straight 
rail  and  to  demand  more  care. 

The  evidence  for  defendant  tended  to  prove 
that  the  tongs  were  placed  very  close  to  the 
center  of  the  rail;  that  it  was  necessary 
with  heavy  rails  that,  if  they  were  swung 
from  the  center,  the  ends  should  be  taken 
hold  of  by  men  upon  the  ground  so  as  to  pre- 
vent their  tipping  and  sliding,  and  that  this 
rail  was  properly  swung  from  the  top  of  the 
flat  car,  and  that  this  rail  would  not  have 
slipped  if  Ruberti  had  taken  hold  of  one  end 
of  it  while  the  plaintiff  was  taking  hold  of 
the  other.  It  also  tended  to  prove  that  the 
men  employed  in  the  screw  gang,  the  spike 
gang,  those  unloading  rails,  and  the  crane 
crew,  which  was  engaged  in  bringing  rails 
from  the  yards  and  attaching  the  tongs  and 
operating  tbe  crane,  all  belonged  to  what  was 
known  aa  the  steel  gang,  and  were  fellow 
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serrants,  and  -were  all  nnder  the  direction  of 
foreman  Ghilstianaon. 

Twelve  errors  are  assigned  by  tbe  defend- 
ants as  grounds  for  reversal.  The  first  ts 
that  the  court  erred  In  pennittlng  a  witness 
to  testify  that  be  had  seen  a  rail  fall  out  of 
the  hook  on  former  occasions,  and  that  the 
foreman  was  standing  where  the  witness  sup- 
posed he  could  see  It.  We  see  nothing  preju- 
dicial to  the  defendant  In  the  admission  of 
this  testimony.  There  is  no  proof  that  the 
foreman  knew  of  the  fact,  and  even  if  he  had 
known,  we  cannot  see  how  the  testimony 
could  have  affected  defendant  adversely. 

[3]  The  next  assignment  Is  that  the  court 
erred  In  excluding  testimony  of  the  witness 
Thomas  to  show  that  Anderson  was  in  the 
steel  gang  under  the  same  superintendent  as 
BuBSo  and  this  witness.  These  questions 
were  ruled  out  aa  not  being  proper  cross-ex- 
amination. Tbe  defendant  was  permitted,  at 
another  point  in  the  trial,  to  show  these  iden- 
tical facts,  and  therefore  cannot  have  been 
prejudiced. 

After  the  same  witness  bad  testified  as  to 
the  make-up  of  tbe  screw  gang  and  tbe  spik- 
ing gang  and  the  steel  gang,  the  defendant 
sought  to  show  on  cross-examination  that 
the  crane  men  belonged  to  tbe  steel  gang. 
This  was  objected  to  as  not  proper  cross-ex- 
amination. Tbe  court  then  said:  "He  has 
stated  what  be  considers  tbe  steel  gang,  the 
10  men  there."  It  is  strongly  urged  that  it 
was  error  for  tbe  court  to  put  Its  Interpreta- 
tion upon  the  previous  answers  of  the  wit- 
ness and  to  exclude  this  testimony.  The 
witness  had  stated  a  moment  before  that 
Cbrlstlanson  was  foreman  of  the  spike  gang 
and  tbe  steel  gang.  When  be  was  asked, 
"Did  be  have  tbe  whole  steel  gang  •  •  • 
or  just  tbe  spiking  gang?"  be  answered,  "Ten 
men ;  •  •  •  that  was  all,"  and  that  Bus- 
so  was  one  of  tbe  10.  This  complaint  Is 
therefore  without  merit 

Tbe  next  assignment  Is  that  the  court  6rred 
in  refusing  to  direct  a  verdict  for  tbe  defend- 
ant. There  was  sufficient  testimony  to  go 
to  the  Jury  on  tbe  point  whether  the  fail- 
ure to  properly  attach  the  tongs  and  tbe 
negligent  order  given  by  the  foreman  were 
the  proximate  cause  of  the  injury.  Tbe  evi- 
dence Is  not  so  clear  that  the  failure  of 
Buberti  to  take  bold  of  tbe  rail  was  the 
cause  of  tbe  accident  as  to  justify  tbe  court 
In  directing  a  verdict  upon  the  ground  that 
It  was  caused  by  the  negUgence  of  a  fellow 
servant. 

The  remaining  assignments  apply  to  the 
giving  of  certain  instructions.  A  number  of 
these  are  in  no  wise  subject  to  the  criticisms 
of  defendant     Whether  tbe  giving  of  the 


others  was  erroneous  depends  upon  the  evl- 
dence  in  the  case,  and,  as  we  have  already 
determined  that  there  is  sufficient  evidence 
to  sustain  the  verdict,  the  instructions  are 
not  subject  to  the  objections  made. 

We  find  it  unnecessary  to  consider  and  dla- 
tlnguisb  cases  cited  by  the  defendant,  for  the 
reason  that  tbe  facts  of  each  particular  case 
determine  the  Question  for  that  case.  A 
number  of  cases  are  collected  in  the  opinion 
In  the  case  of  Union  P.  B.  Ck).  v.  Doyle,  60 
Neb.  5S5,  70  N.  W.  43,  which  express  the 
views  of  this  court  as  to  who  are  vice  prin- 
cipals, and  the  liability  of  an  employer  for 
Injuries  resulting  from  a  negligent  order 
given  by  one  holding  such  a  position. 

The  negligent  order  of  tbe  vioe  principal  to 
take  hold  of  tbe  rail,  which  was  Improperly 
and  negligently  secured  by  Anderson,  was 
tbe  proximate  cause  of  this  Injury,  and  the 
case  falls  within  the  rule  of  Bathjeo  v.  Chi- 
cago, B.  &  Q.  B.  Co.,  85  Neb.  808,  124  N.  W. 
473. 

[4]  It  1b  complained  that  tbe  judgment  for 
$6,910  Is  BO  excessive  as  to  appear  to  have 
been  the  result  of  passion  or  prejudice,  that 
under  the  Employers'  Liability  Act  the  com- 
pensation for  the  loss  of  an  arm  would  be 
$1,290,  and  that  therefore  die  verdict  and 
judgment  is  five  times  as  large  as  should  have 
been  awarded.  Tbe  Employers'  Uabillty 
Act  sets  an  arbitrary  standard  of  recovery 
fixed  by  the  Legislature.  Tbe  amounts  pro- 
vided for  therein  may  be.  In  part,  predicated 
upon  tbe  assumption  that  prompt  payment  of 
a  smaller  sum  made  without  the  delays, 
costs,  and  expenses  of  prolonged  litigation  is 
better  for  all  parties  than  fuller  compensa- 
tion subject  to  such  contingencies;  but  of 
this  we  are  not  advised,  and  are  not  entitled 
to  consider  tbe  motives  of  the  Legislature. 
Busso  la  a  young  man  who  will  be  compelled 
to  go  through  life  with  only  one  arm.  He 
was  earning  |624  a  year.  The  loss  of  bis 
arm  has  made  it  Impossible  for  him  to  con- 
tinue In  bis  former  line  of  employment,  or 
to  perform  any  other  work  requiring  the  use 
of'  both  arms,  bis  pain  and  sufTerlng  were  In- 
tense, and  after  tbe  arm  had  been  amputated 
a  subsequent  operation  became  necessary  te 
remove  decayed  bone. 

A  fllmllar  verdict  was  Butiported  In  tbe 
recent  case  of  Henry  v.  City  of  Lincoln,  97 
Neb.  866,  161  N.  W.  933. 

We  find  no  prejudicial  error,  and  the  judg- 
ment of  the  district  court  is  therefore  af- 
firmed. 

BARNES,  FAWCETT,  and  HAMBR,  JJ., 
not  sitting. 
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DRAHEIM  T.  PELIi.     (No.  19316  [194].) 
(Supreme  Court  of  Minneaota.    July  9,  1915.) 

(SyUahtu  by  fdOoHoI  Sla/TJ 

1.  iNJtTwcnoN  «=>46— Tbespabs  on  Rsaltt 
— ^RiOBT  TO  Relief. 

Where  the  controversj  arose  from  a  dis- 
puted boundary  line,  and  defendant  admitted 
that  lie  tiad  trespassed  on  land  which  was  found 
by  the  court  to  belong  to  plaintiff,  and  on  the 
vritnem  ttand  asserted  his  determination  again 
to  enter  on  the  land,  erect  a  fence  thereon,  and 
inclose  it  within  bis  own  premises,  injunction 
was  the  proper  remedy. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  U  98,  99,  107;    Deb  Dig.  «s>46.] 

2.  BomiD ABIES  «=>4&— PRAcncAL  Location 
— Pboof. 

•  The  digging  of  a  drainage  ditch  to  the  east 
of  a  line  fence  by  the  owner  of  the  lands  west 
of  the  fence  was  not  persuasive  proof  either 
for  or  against  either  party  on  the  question  of 
the  practical  location  of  the  boundary  line. 

[E^.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  U  243-248;  Dec.  Dig.  <^949.] 

Appeal  from  District  Court,  Waseca  Oonn- 
ty;  Arthnr  B.  Childress,  Judge. 

Injunction  by  August  Drahelm  against 
Louis  FeU.  From  a  judgment  for  plalntUT, 
defendant  appeals.    Affirmed. 

P.  McGovem  and  Fred  W.  Senn,  both  of 
Waseca,  for  appellant.  Moonan  &  Moonan, 
of  Waseca,  for  respondent 

PER  CURIAM.  AcUon  to  enjoin  a  tres- 
pass upon  plaintiff's  land.  Plalntifl  was 
granted  the  relief  demanded,  and  defendant 
appeals  from  the  order  denying  bim  a  new 
triaL 

[1]  In  his  brief  defendant  asserts  that  in- 
junction is  not  the  proper  remedy  for  tres- 
pass. The  assignments  of  error  do  not  raise 
the  point,  nor  does  it  seem  to  have  been 
made  in  the  court  below.  Tbe  controrersy 
springs  from  a  disputed  boundary  line.  De- 
fendant admitted  that  he  had  trespassed  up- 
on land  which  the  court  found  to  t>e  plain- 
tifTs,  and  on  the  stand  he  asserted  bis  deter- 
mination again  to  enter  upon  tbe  land,  erect 
a  fence  thereon,  and  Inclose  it  wittiln  his 
own  premises.  Even  were  the  point  now 
open  to  defendant  his  own  admissions  show 
that  he  was  rightfully  enjoined  upon  the 
authority  of  Colllton  r.  Oxborough,  86  Minn. 
861,  90  N.  W.  793,  and  Baldwin  v.  Fisher, 
110  Minn.  186,  124  N.  W.  1094. 

[2]  The  appeal  must  be  determined  upon 
tbe  BulSclency  of  the  evidence  to  sustain  the 
findings  that  the  boundary  Une  adopted  by 
tbe  court,  and  contended  for  by  plaintiff,  had, 
by  agreement  and  practical  location,  been 
established  for  about  30  years  previous  to 
this  suit  Plaintiff's  land  was  to  the  east 
of  the  section  Une,  and  defendant's  to  tbe 
west  For  more  than  20  years  a  fence  bad 
been  maintained  between  the  owners,  except 
tbat  the  north  end  of  the  fence  bad  been  mov- 
ed east  for  some  years  to  give  the  then  owner 
of  the  land  to  tbe  west  of  the  section  line 


a  drier  access.  But  some  time  before  plain- 
tiff became  owner  his  grantor  requested  de- 
fendant to  place  the  fence  bacli  upon  the  old 
Une.  This  was  done  after  both  had  measured 
from  some  accredited  stalies  and  concluded 
the  old  line  to  be  accurate.  The  defendant 
relied  upon  the  fact  that  a  ditch  was  dug  im- 
mediately east  of  this  fence  by  one  of  his  re- 
mote grantors,  which  ditch  connected  with 
other  ditches  upon  bis  land  to  the  west  of 
the  ffence.  He  argues:  It  is  unlilcely  that 
a  person  would  dig  a  ditch  which  is  part  of 
his  drainage  system  upon  the  land  of  anoth- 
er. And  bis  explanation  of  tbe  fence  not  be- 
ing placed  on  tbe  east  of  tbe  ditch  Is  that 
the  then  owner  did  not  want  his  own  cattle 
to  destroy  the  ditch.  We  may  observe  tbat 
the  digging  of  the  ditch  to  the  east  of  the 
Une  fence  by  the  owner  of  the  lands  west 
of  the  fence  is  not  persuasive  proof  either 
for  or  against  either  party. 

The  defendant  also  claims  that  he  has  by 
survey  established  the  true  government  sec- 
tion line  to  be  from  7  to  23  feet  east  of  the 
Une  found  by  tbe  court  This  is  not  im- 
portant, since  the  court  found  a  practical  lo- 
cation existed  for  upwards  of  30  years.  The 
erldenoe  sustains  the  finding.  But  take  de- 
fendant's survey.  It  tLppears  that  he  has 
caused  two  to  be  made  of  this  Ixkundary  line. 
A  former  county  surveyor,  hired  by  defend- 
ant, found  the  line  substantially  the  same 
as  plaintiff  contends  for.  The  subsequent 
survey,  upon  which  defendant  now  reUes,  is 
so  discredited  by  the  record  that  the  trial 
court  was  amply  justlfled  in  rejecting  it 

Affirmed. 


SMITH  T.  GREAT  NORTHERN  RY.  CO. 

(No.  19285  [196].) 

(Supreme  Court  of  Minnesota.    June  25,  1915.) 

(ByUahut  by  the  Court.) 

1.  Masttsb  and  Sebvant  «=9278— Iwjtjby  to 
Brakeman  —  NnouaENOE  —  SnrFicixNCT  or 
Evidence. 

The  record  examined,  and  the  evidence  held 
sufficient  to  sustain  the  verdict 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  054,  956-958,  060-969, 
971,  972,  977 ;    Dec.  Dig.  «=s»278.] 

2.  Pebsonai.  Injttbies— Excessive  Rkcovebt. 

It  does  not  appear  that  the  verdict  was  ex- 
cessive, or  that  it  was  given  under  the  influence 
of  passion  or  prejudice. 

3.  Tbial  €=>255—lN8TBtrcTi0N8— Request. 

Where  no  request  is  made  by  counsel,  it  is 
h«U  not  error  if  the  trial  court  merely  fails  to 
give  an  instruction  on  an  issue  presented  by  the 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  §§  6^7-641 ;    Dec.  Dig.  <8=»255.] 

Appeal  from  District  Court,  Hennepin 
County ;  B.  F.  Walte,  Judge. 

Action  by  John  E.  Smith  against  the  Great 
Northern  RaUway  Company.  From  denial  of 
motion  for  judgment  notwithstanding  the 
verdict,  or  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 


0=>For  otber  cases  see  same  topic  and  KEY -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Cobb,  Wheelwright  &  Dllle  and  C.  M. 
Bracelen,  all  of  Minneapolis,  and  M.  !>. 
Countrj-man,  ol  St  Paul,  for  appellant 
Stiles  &  Devaney,  of  Minneapolis,  for  respond- 
ent 

SCHALIiER,  J.  Plaintiff  was  a  brakeman 
in  the  employ  of  defendant,  working  on  a 
freight  train  in  Montana.  He  had  been 
working  In  that  capacity  during  the  two  years 
prior  to  the  date  of  the  accident  in  which  he 
claims  to  have  been  injured.  This  accident 
happened  on  the  26th  day  of  February,  1913. 
Shortly  after  midnight  of  the  2oth,  while  he 
was  riding  on  the  rear  end  step  of  a  locomo- 
tive tender,  passing  the  station  platform  at 
Gerber,  Mont.,  plaintifiTs  left  leg  was  caught 
and  squeezed  between  the  face  of  the  platform 
and  the  edge  of  the  step  above  the  one  on 
which  he  was  standing.  The  injury  was  ap- 
parently very  serious. 

The  negligence  complained  of  was  the  im- 
proper condition  of  the  steps,  in  that  the 
stirrup  and  steps  were  out  of  alignment  and 
extended  several  Inches  beyond  the  face  of 
the  tender.  The  answer  denied  negligence, 
alleged  contributory  negligence,  and  plalntUTs 
assumption  of  the  risk.  The  case  was  tried 
to  a  Jury,  which  returned  a  verdict  for  plaln- 
tlft.  A  motion  for  Judgment  notwithstand- 
ing the  verdict  or  for  a  new  trial  was  made 
and  denied.  Defendant  appeals  from  the  or- 
der denying  tlie  motion. 

The  assignments  of  error  present  three 
questions:  First,  was  there  safllclent  evi- 
dence to  Justify  a  verdict  for  plaintifT  on 
the  question  of  the  defendant's  negligence? 
Second,  was  the  verdict  excessive,  appar- 
ently given  under  the  influence  of  passion  or 
prejudice?  Third,  did  the  court  err  In  fail- 
ing to  submit  to  the  Jury  the  issue  of  plain- 
tiff's contributory  negligence? 

[1,2]  1,  2.  We  have  examined  the  record, 
and  cannot  say  that  the  verdict  was  so  man- 
ifestly and  palpably  against  the  evidence  as 
to  require  the  court  below  to  grant  a  new 
trial;  neither  can  we  say  that  the  verdict 
was  excessive,  apparently  given  under  the  in- 
fluence of  passion  or  prejudice.  There  was 
evidence  from  which  the  Jury  might  find  that 
the  Injury  was  serious.  The  wound,  for  some 
reason  or  other,  bad  not  entirely  healed  at 
the  time  of  the  trial  In  October,  1914. 

[SJ  8.  The  other  question  relates  to  the 
failure  of  the  coui-t  to  charge  the  Jury  on  the 
issue  of  contributory  negligence. 

The  record  fails  to  show-a  request  for  such 
instruction.  All  that  the  record  discloses 
is  that,  after  the  court  bad  completed  his 
charge,  be  said: 

"This  is  all  I  care  to  say  to  you.  unless  coun- 
sel think  I  have  omittpd  sometbing  to  which 
tbey  desire  to  call  my  attention." 

Immediately  following  this  is  a  charge  on 
the  question  of  assumption  of  the  risk,  upon 
which  a  special  verdict  was  desired.     This 


charge  was  full  and  fair,  and  no  exception 
seems  to  have  been  taken  to  it 

The  statute  (section  7802,  G.  S.  1913)  pro- 
vides a  foil  and  complete  protection  to  both 
the  parties  and  the  court  in  the  matter  of 
giving  instructions  to  the  Jury.  This  stat- 
ute is  not  rigidly  enforced  in  practice,  by 
reason  of  mutual  concessions  by  the  court 
and  counsel;  the  court  generally  giving  the 
Instructions  necessary  to  present  the  issues, 
and  readily  accepting  suggestions  of  counsel 
in  relation  to  any  oversights,  omissions,  or 
corrections  in  the  charge.  It  api>ears  that 
in  this  case  the  court  suggested  that  counsel 
might  call  his  attention  to  anything  that  tbey 
thought  he  might  have  omitted. 

No  requests,  written  or  oral,  were  submit- 
ted to  the  court,  either  before  the  argument 
to  the  Jury  or  before  the  court  had  conclud- 
ed his  charge.  The  question  then  arises 
whether  a  failure  to  charge  on  an  issue  made 
la  the  pleadings,  where  no  previous  request 
has  been  made.  Is  error.  If  the  record  before 
us  is  to  be  relied  upon,  no  request  was  made. 

It  was  held  in  the  case  of  State  v.  John- 
son, 87  Minn.  4»3,  35  N.  W.  373,  that: 

"After  the  court  had  charged  the  jury,  the 
defendant  excepted  to  its  refusal  to  define  man- 
slaiifrhter  in  the  second  degree.  It  defined  mur- 
der in  the  first  and  second  degrees,  and  man- 
slaughter in  the  first  degree ;  but  we  do  not  find 
in  the  case  any  request  to  define  manslaughter 
in  the  second  degree.  Had  the  defendant  sup- 
posed such  definition  would  be  of  any  benefit  to 
him,  he  ought  to  have  requested  it  to  give  such 
definition,  and,  not  having  done  so,  there  was 
no  ground  for  the  exception." 

In  the  case  of  State  v..  SaUor,  153  N.  W. 
271,  filed  June  18,  1915,  it  was  held  that: 

"The  defendant  in  a  criminal  prosecution, 
whether  the  issue  of  fact  be  one  of  intent  or 
other  fact,  is  entitled  to  a  charge  upon  the  pre- 
sumption of  innocence,  overruling  State  v. 
BorKstrom,  69  Mhin.  508  [72  N.  W.  799,  975]. 
A  failure  to  f;ive  such  charge  is  not  rendered 
harmless  by  giving  a  proper  charge  upon  proof 
beyond  a  reasonable  doubt;  but,  if  the  defend- 
ant makes  no  request  for  such  charge,  the  omis- 
sion to  give  it  will  not  result  in  a  reversal." 

Such  being  the  rule  in  a  criminal  prose- 
cution, it  is  no  hardship  to  apply  the  same 
rule  In  a  dvil  action.  It  follows  that,  where 
no  request  Is  made,  it  is  not  error  if  the  trial 
court  merely  fails  to  give  an  instruction  on 
an  issue  presented  by  the  pleadings. 

The  order  appealed  from  is  affirmed. 


PliATTS  V.  METROPOLITAN  NAT.  BANK 

OF  MINNEAPOLIS.     (No.  19239    [161].) 
(Supreme  Court  of  Minnesota.    July  2,  1916.) 

(S]/Uabut  iy  the  Court.) 

1.  Barks  and  Banking  «=>134— Insolvknt 
Depositor  —  Right  io  Oftsbt  Deposit 
Against  Note. 

The  general  rule  is  that  a  bank  holding  an 

unmatured  note  of  a  depositor  may,  upon  his 

insolvency,  offset  the  deposit  against  the  note. 
[£id.  Note. — For  other  cases,  see  Banks  and 

Banking,   Cent.   Dig.    (8   353-374;     Dec.    Dig. 

<8=3l34.] 
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2.  Banks  awd  Banking  «=>134— Insolvent 

DKPOSITOB    —    ttlOUT     TO      OfFSET     DEPOSIT 

Against  Note. 

Four  farmers  in  South  Dakota  gave  mort- 
rages  on  their  farms  through  an  agent  there  to 
Barnes  Bros,  at  Minneapolis.  The  agent  had 
aatfaorit;  to  receive  the  money:  He  directed 
the  mortgagees  to  deposit  the  money  in  the 
defendant  bank  to  the  credit  of  a  bank  at  Ft. 
Pierre,  which  had  an  account  with  the  defend- 
ant bank.  Barnes  Bros,  drew  their  checks  on 
the  Northwestern  National  Bank  and  senft 
them  to  the  defendant  bank  with  directions  to 
notify  the  Ft.  Pierre  bank.  The  bank  did  not 
know  of  the  dift)osits  nor  claim  them,  nor  in- 
dorse or  see  the  checks,  nor  make  directions 
relative  to  them.  The  defendant  bank  had  no 
commumcation  with  the  Ft.  Pierre  bank  rela- 
tive to  them.  Immediately  after  they  were  de- 
posited the  Ft.  Pierre  bank  became  insolvent. 
It  then  owed  the  defendant  bank  on  a  promis- 
sory note  exceeding  the  amount  of  the  checka 
and  its  own  money  on  deposit.  It  ia  held  that 
the  $2,000  was  impressed  with  a  trust,  the 
defendant  bank  cannot  retain  it  upon  the  doc- 
trine of  equitable  set-oS,  and  that  the  plaintiff, 
the  assignee  of  the  four  mortgagors,  is  entitled 
to  recover. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |{  353-374;  Dec.  Dig. 
«=»134.] 

Appeal  from  District  Court,  Hennepin 
County;    Charles  S.  Jelley,  Judge. 

Action  by  Enos  A.  Platts  against  the  Met' 
ropolitan  National  Bank  of  Minneapolis. 
From  denial  of  new  trial,  defendant  appeals 
Affirmed. 

Jay  W.  Crane,  of  Minneapolis,  for  appel- 
lant. Powell  &  Simpson,  of  Minneapolis,  and 
L.  I*  Stephens,  of  Pierre,  S.  D.,  for  respond- 
ent 

DIBELL,  O.  Action  by  the  plaintiff,  as  as- 
signee of  four  different  persons,  to  recover 
the  sum  of  $2,000  received  by  the  defendant 
bank  under  the  circumstances  hereinafter 
stated.  There  were  findings  for  the  plaintiff. 
The  defendant  appeals  from  the  order  deny- 
ing its  motion  for  a  new  trial. 

[1]  1.  The  rule  is  general  that  a  bank,  hold- 
ing a  not  yet  due  note  of  a  debtw  who  is  a 
depositor,  has,  upon  the  debtor's  insolvency, 
an  equitable  right  of  set-off  of  the  note 
against  the  deposit.  Wunderllcb  v.  Mer- 
chants' National  Bank,  109  Minn.  468,  124 
N.  W.  223,  27  L.  R.  A.  (N,  S.)  811,  134  Am. 
St  Rep.  788,  18  Ann.  Cas.  212.  This  case 
discusses  at  some  length  the  basis  and  ap- 
plication of  the  doctrine  of  equitable  set-off, 
and  reviews  the  earlier  cases.  It  leaves  no 
present  need  of  further  discussion. 

[2]  2.  The  defendant  bank  seeks  to  retain 
tbe  $2,000  by  the  application  of  the  doctrine 
of  equitable  set-off  to  the  facts  now  to  be 
stated. 

In  April,  1913,  the  Citizens'  State  Bank  of 
Ft  Pierre,  S.  D.,  borrowed  of  the  Metropol- 
itan National  Bank  of  Minneapolis  the  sum 
of  $4,500  on  Its  90-day  note.  The  sum  was 
credited  to  the  Ft  Pierre  bank  on  the  books 
of  the  Metropolitan  Bank  on  April  18,  1913. 

One  John  Hayes  was  the  president  of  the 


Ft    Pierre   bank   and   negotiated  the  loan 
for  it 

Hayes  was  engaged  in  the  farm  loan  busi- 
ness. Four  farmers  living  In  South  Dakota 
employed  him  in  April,  1913,  to  get  them 
loans  of  $500  each  on  their  farms.  He  was 
their  agent  His  loan  business  was  a  private 
business  unconnected  with  that  of  the  bank. 
He  negotiated  these  loans  through  Barnes 
Bros,  of  Minneapolis.  He  was  authorized  to 
receive  the  proceeds.  The  money  which  he 
got  belonged  to  the  four  farmers.  He  di- 
rected Barnes  Bros,  to  put  the  money  in  the 
defendant  Metropolitan  Bank  to  the  credit 
of  the  Ft  Pierre  bank.  Barnes  Bros,  drew 
four  separate  checks  of  $500  each  on  their 
own  bank,  the  Northwestern  National,  in  fa- 
vor of  the  Metropolitan  Bank  "«/<>  Citizens' 
State  Bank,  Fort  Pierre,  S.  D."  In  each  let- 
ter of  transmittal  Barnes  Bros.  Instructed 
the  Metropolitan  Bank  to  place  the  check  in- 
closed to  the  credit  of  the  Ft.  Pierre  bank 
and  advise  it  accordingly.  Two  of  the  checks 
were  dated  on  April  25,  and  were  deposited 
April  26.  Two  were  dated  April  28,  certified 
for  the  defendant  bank  on  April  29,  and  on 
that  day  deposited.  All  the  checks  were 
drawn  on  the  Northwestern  National  Bank 
payable  to  the  defendant  bank  and  none  were 
Indorsed  by  the  Ft  Pierre  bank  or  were  ever 
in  its  possession.  On  April  29,  1913,  the  Ft 
Pierre  bank  became  Insolvent  and  the  Met- 
ropolitan Bank  credited  the  $2,000  bdonglng 
to  the  South  Dakota  people,  then  intact  in 
the  bank,  together  with  the  Ft  Pierre  bank's 
own  money  on  deposit  against  the  non-due 
note  of  the  Ft  Pierre  bank. 

This  action  is  by  the  plaintiff,  as  assignee 
of  the  four  farmers,  in  substance  for  money 
had  and  received.  Hayes  never  claimed  the 
money  to  be  his.  The  Ft  Pierre  bank  never 
claimed  it  never  had  it,  never  heard  of  it 
It  was  the  money  of  the  four  farmers  and 
was  impressed  with  a  trust  in  their  favor.  It 
was  put  in  the  defendant  bank  in  the  name 
of  the  Ft  Pierre  bank  for  the  evident  pur- 
pose of  transmission  to  South  Dakota. 

There  is  no  finding  that  the  defendant 
bank  knew  that  the  checks  deposited  by 
Barnes  Bros,  were  impressed  with  a  trust 

Some  cases  hold  that  the  right  of  set-off 
exists  against  money  deposited,  though  It  is 
impressed  with  a  trust  in  favor  of  a  third 
person,  if  the  bank  is  in  Ignorance  of  the 
trust  We  do  not  find  that  the  question  of 
notice  of  the  trust  has  been  made  the  con- 
trolling test  in  this  state  or  that  the  precise 
question  has  been  met  There  are  authorities 
both  ways.  Whatever  the  proper  rule  is, 
with  the  natural  equities  all  In  favor  of  the 
four  men  who  owned  the  money  and  a  total 
Jack  of  natural  equity  in  favor  of  the  bank, 
for  the  $2,000  was  a  total  loss  to  the  four 
men  who  had  mortgaged  their  farms  to  raise 
it  and  a  find  by  the  bank,  we  cannot  hold 
that   money   received   as   this   money   was, 
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hardly  in  the  regular  course  of  banking  busi- 
ness, should  be  used  to  pay  a  Ft  Pierre 
bank  debt  to  the  defendant  bank.  The  court 
was  right  in  denying  the  offset  If  neces- 
sary to  sustain  its  decision  it  could  easily 
be  held  that  It  concluslTely  appeared  that 
the  bank  was  charged  with  notice. 

A  number  of  other  assignments  of  error 
are  made.  We  have  examined  them  all  but 
we  do  not  find  their  discussion  necessary. 

Order  affirmed. 


JONES  V.  CITY  OF  ST.  PAUL. 

(No.  19352  [227].) 

(Supreme  Court  of  Minnesota.    July  2,  1915.) 

(St/ttahut  ly  the  Court.) 

1.  Mastbb  and  Servant  €=>286— Injury  to 
Servant— Dub  Cabe— Quisstion  fob  Jury. 

In  an  action  for  pergonal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant, it  is  held  that  the  issue  of  due  care 
on  the  part  of  defendant  should  have  been 
submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i}  1(X)1,  1006,  1008,  1010- 
1015,  1017-103;^,  1036-1042,  1044,  1048-1050; 
Dec.  Dig.  «=.286.J 

2.  Trial   «=>181— Directtok    of   Vkbdict— 
Objection  to  Motion. 

The  trial  court  erred  in  instructing  the  jury 
contrary  to  chapter  245,  Laws  1913  (Gen.  St 
1913, !  7998),  that  the  evidence  presented  a  case 
of  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  406;    Dec.  Dig.  «s>181.] 

Appeal  from  District  Court  Ramsey  Coun- 
ty;  F.  N.  Dickson,  Judge. 

Action  by  Charles  Jones  against  the  City 
of  St  Paul.  Verdict  for  plaintiff,  and  from 
denial  of  its  alternative  motion  for  Judgment 
or  for  new  trial,  defendant  appeals.  Revers- 
ed, and  new  trial  ordered. 

O.  H.  O'NeUl,  John  A.  Bums,  and  W.  J. 
Oibersou,  all  of  St  Paul,  for  appellant 
Barnacle  &  Martin,  of  St  Paul,  for  respond- 
ent 

BROWN,  C- J.  Plaintier  was  a  laborer  in 
the  employ  of  defendant  with  others  in  the 
same  class  of  work,  in  repairing  asphalt 
pavements.  The  work  was  in  charge  of  a 
foreman,  who  had,  as  the  representative  of 
the  city,  full  charge  and  control  thereof  and 
of  the  laborers  engaged  therein.  Several 
teams  and  wagons  were  furnished  by  the 
city  to  convey  material  for  use  in  the  work, 
and  when  not  loaded  with  such  material, 
were  used  by  the  laborers  in  going  to  dlHer- 
ent  points  where  repairs  were  needed.  The 
men  rode  in  the  wagons.  Frequently  at  the 
completion  of  a  particular  piece  of  repairs  a 
supply  of  hot  tar  would  be  left  over.  This 
was  placed  in  {mils,  and  the  palls,  when  mov- 
ing from  place  to  place,  either  suspended  un- 
derneath the  wagons,  or  placed  upon  what  is 
termed  in  the  record  as  a  fire  cart.  It  was 
not  usual  or  customary  to  place  such  pails  of 


hot  tar  In  the  wagon  In  which  the  men  rode 
from  place  to  place.  It  was  dangerous  to  do 
so,  and  they  were  uniformly  conveyed  In  tlie 
manner  stated.  At  the  time  in  question  a 
piece  of  repair  work  had  been  completed  and 
the  foreman  directed  the  laborers  to  load  up 
their  tools  and  proceed  to  a  point  on  Univer- 
sity avenue  where  repairs  were  to  I>e  made. 
This  order  was  complied  with,  and  some  one 
engaged  in  the  work — ^the  evidence  wholly 
fails  to  show  who  it  was—placed  a  paU  of 
hot  tar  in  one  of  the  wagons,  and  when  get- 
ting into  the  wagon  to  go  to  the  new  field  of 
work  plaintiff  inadvertently,  not  knowing  of 
Its  presence  in  the  wagon,  thrust  his  foot  into 
the  pail,  and  the  member  was  severely  burn- 
ed. He  brought  this  action  to  recover  for  Ills 
injuries  on  the  ground  that  the  city  was  neg- 
ligent in  not  furnishing  him  a  safe  place  of 
work.  The  trial  court  held,  on  the  facts 
stated,  which  are  not  in  dispute,  that  a  case 
of  negligence  was  made  out  entitling  plain- 
tiff to  a  verdict  A  verdict  was  accordingly 
returned  for  plaintiff,  and  defendant  appeal- 
ed from  an  order  denying  its  motion  for  Judg- 
ment or  a  new  trial. 

[1,  2}  There  can  t>e  no  doubt  on  the  facta 
stated  that  the  relation  of  master  and  serv- 
ant existed  l>etween  plaintiff  and  defendant 
during  the  time  the  crew  of  men  were  being 
transferred  to  the  place  of  work  on  Univer- 
sity avenue.  The  evidence  shows,  without 
dispute,  that  the  wagons  were  made  use  of 
by  the  city,  acting  through  the  foreman  in 
charge  of  the  work  in  carrying  the  workmen 
from  place  to  place  as  occasion  reqaired. 
And  there  is  no  doubt  but  that  the  city  was 
under  legal  obligation  to  keep  and  maintain 
the  wagons  in  suitable  condition  for  such  use. 
Wallln  V.  Railway  Co.,  83  Minn.  14»,  86  N. 
W.  76,  64  L.  R.  A.  481.  Its  responsibUIty  in 
this  respect  involved  an  exercise  of  reason- 
able care,  a  degree  of  care  commensurate 
with  the  dangers  to  be  anticipated  as  likely 
to  arise.  The  pails  of  hot  tar  were  dangerous 
to  workmen  if  placed  within  a  wagon  in 
which  they  were  riding,  and  the  uniform  cus- 
tom was  to  place  them  where  no  harm  could 
result  Contrary  to  this  custom  a  pail  of  tar 
was  placed  in  tlie  wagon,  unknown  to  plain* 
tiff,  as  a  result  of  which  he  received  the  in* 
Jury  for  which  he  here  seeks  recovery.  It 
was  the  duty  of  the  foreman  to  exercise  rea- 
sonable care  to  protect  the  workmen  from 
this  danger,  and  if  he  failed  to  do  so  recovery 
may  be  had.  The  case  narrows  down  to  this 
question  of  due  care  on  his  part  The  trial 
court  held  that  want  of  due  care  appeared 
as  a  matter  of  law,  and  so  charged  the  Jury, 
and  this  solely  because  the  pail  of  tar  In 
some  way  found  its  way  into  the  wagon.  A 
majority  of  tlie  court  are  of  opinion  that  the 
question  should  have  been  submitted  to  tbe 
Jury.  In  view  of  this  conclusion  we  do  not 
discuss  the  evidence  further.  The  law  Is 
clear  and  substantially  as  stated  by  the  trial 
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court,  with  the  exception  that  the  Isatne  of 
due  care  on  the  part  of  the  foreman  should 
go  to  the  Jury.  And,  farther,  we  are  aU 
agreed  that  the  court  could  not,  under  chap- 
ter 246,  Laws  1913  (Gen.  St  1913,  |  7998), 
80  direct  a  verdict  for  plalntlfF.  An  objection 
thereto  was  sufficiently  made  and  attention 
called  to  the  statute  at  the  time. 
Order  reversed  and  new  trial  ordered. 


LOVINB  V.  GOODRIDOB-CALL  LDMBBR 
CO.     (No.  19098  [SI].) 

(Supreme  Court  of  Bfinnesota.    July  2,  1916.) 

(Si/tlabui  ly  th«  Court.) 

1.  Taxation  *=»703— Redemption  fbok  Tat 
Balk— NotiCb— SuFFiciENCT. 

A  notice  of  expiration  of  time  for  redemp- 
tion from  a  tax  sale  directed  to  "Goodridge-Call 
L'b'r.  Co.,"  the  land  being  assessed  in  tlie  name 
"Goodridfe-Call  Lbr.  Co.,"  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  U  1413-1417;    Dec.  Dig.  <8=9703.] 

2.  Taxation  «=»703— Redehftion  tbok  Tax 
Salb— Notice. 

Where  the  statute  requires  the  notice  to  be 
directed  to  the  person  in  whose  name  title  in 
fee  appears  of  record  In  the  office  of  the  regie' 
ter  of  deeds,  a  notice  to  the  Goodridge-Call 
Lumber  Company  is  of  no  effect,  in  the  absence 
of  evidence  to  show  that  the  title  stood  of  rec- 
ord in  that  name. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  fj  1413-1417;    Dec.  Dig.  *5»708.1 

8.  Taxation  ®s3706— Redemption  fbok  Tax 
8au— Notice  bt  Publication  — Pboof— 
CiBcuLATioN  of  Newspaper. 

Where  the  notice  is  served  by  publication, 
it  must  be  shown  that  the  newspaper  in  which 
it  was  published  possessed  the  qualifications 
required  by  statute  to  entitle  it  to  publish  such 
notices ;  and  the  requirement  that  it  must  "be 
circulated  in  or  near  its  place  of  publication  to 
the  extent  of  at  least  240  copies"  is  not  satisfied 
by  showing  that  240  copies  are  published  with- 
out showing  where  they  are  circulated. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1425 ;   Dec.  Dig.  <S=>10&.} 

4.  Taxation  «=>706,  707— Redemption  ibom 
Tax  Sale— Notice— Affidavit  of  Pubuca- 
TICS— Effect  as  Evidence. 

The  affidavit  required  by  section  9418,  Gen. 
St  1913,  to  be  filed  with  the  county  auditor,  is 
prima  facie  evidence  of  the  qualification  of  a 
newspaper  only  in  case  it  states  "the  required 
facta  ' :  and  showing  that  such  an  affidavit  has 
been  filed  without  showing  the  facts  stated  there- 
in does  not  establish  such  qualification. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1425-1428;  Dec  Dig.  «=>706, 
707.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Frederick  M.  Dickson,  Judge. 

Action  by  Oscar  U.  Lovlne  against  the 
Goodridge-Call  Lumber  (Company.  From  de- 
nial of  a  new  trial,  plalntUC  appeals.  Re- 
versed. 

Win  A.  Blanchatd,  of  Anoka,  for  appel- 
lant Louis  K.  Hull,  of  Minneapolis,  and 
Jobn  F.  Fltapatrlck,  of  St  Paul,  for  respond- 
ent 


TAYLOR,  O.  This  is  an  action  to  deter- 
mine adverse  claims  to  a  parcel  of  land  lo> 
cated  In  Syndicate  addition  No.  5  in  Ramsey 
county.  Defendant  asserted  title  under  an 
execution  sale  and  also  under  a  tax  sale: 
Unless  defendant  acquired  title  under  one  or 
the  other  of  these  sales,  plalntlft  Is  conceded 
to  be  the  owner  of  the  land.  The  trial  court 
excluded  all  evidence  offered  for  the  pur- 
pose of  proving  title  under  the  execution 
sale  on  the  ground  that  the  Judgment  upon 
which  it  was  based  was  absolutely  void,  but 
admitted  the  evidence  offered  to  prove  title 
under  the  tax  sale  and  found  that  defend- 
ant was  the  owner  of  the  land  by  virtue 
thereof  and  directed  Judgment  accordingly. 
Plaintiff  made  a  motion  for  a  new  trial,  the 
motion  was  denied,  and  he  appealed. 

[1]  1.  The  first  question  presented  is 
whether  the  notice  of  expiration  of  the  peri- 
od of  redemptl(Mi  was  directed  to  the  proi>- 
er  parties.  The  statute  provides  that  the 
notice  shall  be  directed  "to  the  person  in 
whose  name  such  lands  are  assessed,"  and 
further  provides  that.  If  "such  lands  are  as- 
sessed in  the  name  of  the  holder  of  the  cer- 
tificate, such  notice  shall  be  directed  also  to 
the  person  in  whose  name  title  In  fee  of  such 
land  appears  of  record  in  the  office  of  the 
register  of  deeds."  Section  2148,  6.  S.  1913. 
This  notice  was  directed  to  "Goodiidge-Call 
L'b'r.  Co.  and  Ooodridge-Call  Lumber  (3o.,  of 
Henn/^ln  Co.,  Minn."  The  land  was  asse^ed 
in  the  name  "Goodridge-CaU  Lbr.  Ca"  Plain- 
tiff insists  that  "Goodridge-CaU  Lbr.  Co.," 
found  In  the  assessment  book.  Is  not  the  same 
name  as  "Goodrldge-Call  L'b'r.  Co.,"  found 
in  the  notice,  because  of  the  two  apostroiAes 
in  the  "L'b'r."  of  the  latter  name,  and  that 
consequently  the  notice  was  not  directed  to 
the  person  In  whose  name  the  land  was  as- 
sessed. The  letters  "Lbr"  followed  by  a  pe- 
riod, are  obviously  an  abbreviation,  and  can- 
not be  pronounced  without  supplying  omitted 
letters,  and  Inserting  apostrophes  to  show 
omission  of  letters  made  no  material  change 
In  the  name.  The  notice  was  directed  to  the 
party  in  whose  name  the  land  was  assessed. 
.  [2]  2.  Defendant  was  the  holder  of  the  cer- 
tificate and  concedes  that  the  land  was  as- 
sessed in  Its  name,  and  that  it  was  neces- 
sary for  the  notice  to  be  directed,  "also  to 
the  person  in  whose  name  title  In  fee  of 
such  land  appears  of  record  In  the  office  of 
the  register  of  deeds."  It  Is  admitted  that 
NUs  U.  Lovlne  held  the  Utle  to  the  land  for 
many  years,  and  that  his  title  was  of  record 
In  the  office  of  the  register  of  deeds  long 
prior  to  any  of  the  transactions  In  controver- 
sy. Defendant  contends  that,  at  the  time  of 
the  issuance  of  the  notice,  the  title  was  of 
record  in  defendant's  name  by  virtue  of  the 
recording  of  a  sheriff's  certificate  executed 
pursuant  to  an  execution  sale  under  a  Judg- 
ment against  Nils  H.  Lovlne.    The  court  ex- 
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claded  from  evidence  all  the  records,  in- 
dadlng  the  sheriff's  certificate  of  sale,  of- 
fered for  the  purpose  of  proving  this  Judg- 
ment and  the  execution  sale  thereunder,  on 
the  ground  that  such  records  show  upon 
their  face  that  the  judgment  and  saie  there- 
under was  absolutely  vcdd.  These  records 
are  not  in  evidence  and  there  Is  no  evidence 
tending  to  show  in  whose  name  the  land 
stood  of  record,  except  the  admission  that 
the  deed  conveying  title  to  Lovlne  had  been 
recorded  on  November  23,  1891.  The  notice 
was  not  directed  to  him,  and  consequently 
was  not  directed  to  the  person  in  whose 
name  the  land  stood  of  record,  as  shown  by 
the  evidence. 

[t,  4]  3.  The  statute  provides  that  legal  no- 
tices shall  be  published  only  in  a  "qualified 
newspaper,"  and  that  to  be  qualified  to  pub- 
lish such  notices  the  newspaper  must,  among 
other  things,  "be  circulated  in  and  near  its 
place  of  publication  to  the  ext^it  of  at  least 
two  hundred  and  forty  copies  regularly  de- 
livered to  paying  subscribers."  Sections 
9412,  9413.  G.  S.  1913.  The  affidavit  of  publi- 
cation of  the  notice  of  the  expiration  of  the 
time  for  redemption  states  that  the  publish- 
er publishes  and  delivers  "at  each  regular 
Issue  thereof  more  than  240  complete  copies 
of  such  newspapers  to  paying  subscribers," 
but  fails  to  show  that  240  copies  are  "ciT> 
culated  in  and  near  its  place  of  publication." 
Plaintiff  contends  that  for  this  reason  the 
affidavit  falls  to  shovf  that  the  newspaper 
was  a  newspaper  in  which  such  notices  could 
be  published,  and  that  publishing  the  no- 
tice therein  was  of  no  effect  It  Is  nniform- 
ly  held  that  statutes  authorizing  service  by 
publication  are  strictly  construed,  and  that 
all  the  statutory  prerequisites  to  the  making 
of  service  in  that  manner  must  be  complied 
with.    Ullman  v.  Uon,  8  Minn.  381  (Oil.  338), 

88  Am.  Dec.  783;  Oolcher  v.  Brisbln,  20 
Minn.  463  (GU.  407) ;   Godfrey  t.  Valentine, 

89  Minn.  336,  40  N.  W.  163,  12  Am.  St  Rep. 
667.  Under  the  above  decisions  the  affidavit 
cannot  be  made  more  specific  by  Intendment 
and  clearly  fails  to  show  that  the  paper  was 
a  "qualified  newspaper."  The  affidavit  also 
stated  that  the  publisher  had  filed  with  th& 
county  auditor  the  affidavit  required  by  sec- 
tion 9418,  G.  8.  1913,  and  defendant  contends 
that  this  latter  affidavit  establishes  the  qual- 
ifications of  the  paper.  This  statute  provides 
that  "such  affidavit,  if  It  state  the  required 
facts,  shall  be  prima  facie  evidence  thereof 
and  of  such  qualification ;"  but,  as  this  affi- 
davit was  not  offered  In  evidence,  we  have  no 
means  of  knowing  whether  It  states  "the  re- 
quired facts"  necessary  to  make  it  prima  fac- 
ie evidence  of  "such  qualification."  If  it  does 
and  is  offered  In  evidence  that  is  sutHdent, 
but  no  effect  can  be  given  It  without  show- 
ing that  it  states  such  facts. 

For  the  reasons  above  stated,  the  order  ap- 
pealed from  Is  reversed. 


STREET  V.  CHICAGO,  M.  &  ST.  P.  RY.  CO. 

(No.  19298  £172].) 

(Sapreme  Court  of  Minnesota.     July  2,  1915.) 

(Syttalut  by  the  Court.) 

1.  APFEAt,  AND  Ebrob  «=»1099— Law  of  ths 
Case— Okcisior  oh  Fobubb  Affeai^— Evi- 

DENCK. 

A  decision  on  a  former  appeal  is  the  law  of 
the  case;  and  evidence  held  sufficient  to  sustain 
a  verdict  on  a  first  appeal  is  sufficient  on  the 
second. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §f  4370-4379 ;   Dec  Dig.  «=» 


J'irror, 
1099.] 


2.  Cabbiebs  €=3320,  347— Injcbt  to  Passeit- 
geb—Neoliqence— Question  fob  Jubt. 
Applying  this  rule,  it  is  held  that  it  was  a 
gnestion  for  the  jury  whether  defendant  violated 
Gen.  St  1913,  {  4399,  Rev.  Laws,  1905,  i  2031, 
in  failing  to  stop  its  train  at  a  station  a  suffi- 
cient length  of  time,  and  whether  the  plaintiff 
was   ^ilty   of   contributory   negligence   in    at- 
temptmg  to  alight  while  the  train  waa  moving. 
[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  ji§  1118,  1126,  1149,  1153,  1160, 1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1315-1325, 
1350-1386,    138S-1397,    1402;    Dec.   Dig.    «=> 
320,  347.] 

Appeal  from  District  Court,  Goodhae  Coun- 
ty;   Albert  Jcrfmson,  Judge. 

Action  by  John  Street  against  the  Chicago, 
Milwaukee  -A.  St  Paul  Railway  Company. 
Verdict  for  plaintiff,  and,  from  denial  of 
alternative  motion  for  Judgment  or  for  new 
trial,  defendant  appeals.    Affirmed. 

F.  M.  Wilson,  of  Red  Wing  (F.  W.  Root 
and  Nelson  J.  Wilcox,  both  of  Minneapolis, 
of  counsel),  for  appellant  C  P.  Carpenter, 
of  North  field  (A.  J.  Rockne,  of  Zumbrota, 
of  counsel),  for  respondent 

DIBBLL,  C.  Action  to  recover  damages 
for  personal  injuries;  verdict  for  the  plain- 
tiff ;  defendant  appeals  from  the  order  deny- 
ing its  alternative  motion  for  judgment  or  for 
a  new  trial 

[1]  1.  This  case  vrashere  before  and  is  re- 
ported In  124  Minn.  617,  145  N,  W.  746.  m»e 
general  facts  explanatory  of  the  case  may  be 
found  there.  A  dedslbn  made  upon  a  former 
appeal  Is  the  law  of  the  case.  Orr  v.  Sutton. 
127  Minn.  37, 148  N.  W.  1066,  and  cases  cited. 
And  evidence  held  sufficient  to  sustain  a 
verdict  on  a  flrst  appeal  is  sufficient  on  a 
second  appeal.  Webber  v.  Axtell,  110  Minn. 
52,  124  N.  W.  453 ;  Dunnell,  Minn.  Dig.  |  398. 

[2]  2.  On  the  former  appeal  it  was  held 
that  whether  the  defendant  violated  the  duty 
fixed  by  O.  S.  1913,  {  4399,  R.  L.  1905,  |  2(»1, 
and  whether  the  plaintiff  was  guilty  of  negli- 
gence In  attempting  to  alight  from  the  train 
while  It  was  In  motion,  were  under  the  evi- 
dence questions  for  the  Jury.  Here  Is  ad* 
ditlonal  evidence  In  this  case  but  it  goes  nc 
further  than  to  accentuate  the  dhq)ute  be- 
tween the  parties.  Applying  the  law  of  the 
former  case  the  verdict  should  stand. 

Order  affirmed. 
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KOEIiliER  v.  WISCONSIN  RT.,  LIGHT  & 
POWER  CO.    (No.  19382  [251].) 

(Supreme  Court  of  Minn«nota.    July  2,  1915.) 

(Byllalu*  ly  the  Court.) 

Cabbiebs  <8=>318— Injobt  to  Stbbbt  Cab 
Passenqeb— Negligence— Sufficiency  of 
Evidence. 

Evidence  considered,  and  held  aufficieDt  to 
warrant  submitting  to  the  jury  the  question 
whether  it  was  ne!;ligence  to  operate  a  street 
car  in  the  city  of  Winona  without  a  conductor, 
and  to  justify  the  jury  in  finding  that  it  was. 
Palmer  v.  Winona  Light  &  Power  Ca,  78  Minn. 
138,  80  N.  W.  869,  distinguished. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  12T0,  130T-1314;    Dec.  Dig.  «=> 

Appeal  from  District  Court,  Winona  Coun- 
ty;   Arthur  H.  Snow,  Judge. 

Action  by  Otto  Koeller  against  the  Wis- 
consin Railway,  Ught  &  Power  Company. 
From  denial  of  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Webber  &  Lees,  of  Winona,  for  appellant. 
F.  E.  Witherow,  of  La  Crosse,  Wis.,  and 
Brown,  Abbott  &  Somsen,  of  Winona,  for 
respondent. 

BUNN,  J.  Defendant  owns  and  operates 
the  street  car  system  in  the  dty  of  Winona. 
Plaintiff  was  a  passenger  on  one  of  its  cars, 
and  sustained  personal  injuries  from  the  al- 
leged sudden  starting  of  the  car  while  he  was 
In  the  act  of  alighting  therefrom.  This  ac- 
tion to  recover  for  these  injuries  resulted  in 
a  verdict  for  plaintiff,  and  the  case  comes  to 
this  court  on  defendant's  appeal  from  am  oi^ 
der  depylng  Its  motion  for  a  new  trial. 

Two  claims  of  negligence  were  charged  In 
the  complaint  and  submitted  to  the  Jury: 
First,  the  sudden  starting  of  the  car  while 
plaintiff  was  in  the  act  of  alighting ;  second, 
the  operation  of  the  car  without  a  conductor. 
It  is  conceded  that  the  evidence  Justified  sub- 
mitting the  case  to  the  Jury  on  the  first  claim 
of  negligence.  The  contention  on  this  appeal 
is  that  the  evidence  did  not  warrant  submit- 
ting to  the  Jury  the  second  claim.  The  only 
qnestlon  for  our  decision  therefore  Is  whether 
the  evidence  made  this  question  one  for  the 
jury  to  decide,  or  whether  the  trial  court 
should  have  held  as  a  matter  of  law  that  It 
was  not  negligence  to  operate  the  car  without 
a  conductor. 

The  facts  pertinent  to  this  question  as  they 
appear  from  the  record  before  us,  are  as 
follows:  Plaintiff  boarded  the  car  in  ques- 
tion In  the  east  end  of  the  dty  to  go  to  a 
place  in  the  west  end.  The  car  was  crowded 
and  he  stood  upon  the  rear  platform;  the 
conductor  remained  on  the  car  until  it  had 
passed  through  the  business  part  of  the  dty 
and  had  reached  a  certain  switch  in  the  west 
end,  when  he  left  the  car,  and  acted  as  con- 
ductor on  the  car  going  into  the  dty,  the 
westbound  car  proceeding  to  the  end  of  the 


line  and  back  to  the  switch  In  charge  of  the 
motorman  alone.  This  was  the  custom  on 
this  line.  Plaintiff  attempted  to  alight  at  a 
crossing  six  blocks  beyond  the  switch.  At 
this  time  there  were  about  ten  passengers  on 
the  car.  The  motorman  is  in  the  front  vesti- 
bule ;  a  door  leads  from  this  vestibule  to  the 
body  of  the  car,  and  another  door  leads  to 
the  rear  platform.  The  motorman  can  see 
the  rear  platform  through  these  doors  when 
they  are  open,  as  the  evidence  is  that  they 
were  at  the  time  of  the  accident,  and  by  look- 
ing through  a  mirror  in  firont  of  him  he  can 
see  back  along  the  side  of  the  car  on  the  out- 
side to  the  steps  of  the  rear  platform.  The 
top  of  the  glass  windows  between  the  motor- 
man  and  the  body  of  the  car  was  painted  to 
prevent  the  lights  in  the  ear  from  shining 
through  to  Interfere  with  the  motorman's  vis- 
ion ahead,  and  it  was  necessary  for  him  to 
stoop  and  look  under  the  painted  glass  in 
order  to  see  conditions  within  the  ear  or  on 
the  rear  platform.  This  last  mentioned  fact 
Is  perhaps  not  very  Important  in  view  of  the 
evidence  that  the  doors  were  open,  but  it 
has  some  bearing  on  the  question  of  the  abil- 
ity of  the  motorman  to  easily  see  what  was 
happening  on  the  rear  platform  and  steps. 
Other  than  as  above  stated  there  was  no 
evidence  as  to  the  duties  of  a  conductor,  the 
niBcesslty  of  having  a  conductor  on  the  car  in 
question,  the  amount  of  traffic  on  the  street, 
the  number  of  passengers  usually  riding  up- 
on cars  on  this  line,  nor  was  there  any  evi- 
dence as  to  the  expense  or  Income  of  defend- 
ant in  the  operation  of  this  line  or  of  its 
system. 

But  from  the  facts  that  the  evidence 
brought  out,  as  above  stated,  we  think  that 
reasonable  men  might  well  differ  in  their  con- 
clusions as  to  the  need  of  a  conductor  on  the 
portion  of  this  line  that  was  beyond  the 
switch.  We  must  assume  from  the  verdict 
that  this  accident  did  happen  in  the  manner 
claimed,  that  is  that  the  motorman  started 
the  car  while  plaintiff  was  on  the  steps  In 
the  act  of  alighting.  The  motorman  testifies 
that  three  passengers  got  off  the  car,  two 
ladies  from  the  rear  platform  and  a  man 
from  the  front  end  where  the  motorman  was ; 
that  he  then  "looked  good"  through  the  doors, 
and  Into  the  mirror,  saw  that  everything  was 
clear,  and  started  the  car.  The  testimony  of 
the  motorman  can  be  reconciled  with  the 
story  of  plaintiff,  found  true  by  the  Jury, 
only  by  saying  that  the  view  of  the  motorman 
was  obstructed,  that  he  was  unable  from  his 
position  to  see  a  passenger  on  the  steps  of 
the  rear  platform.  The  evidence  is  that  some 
ten  passengers  were  on  the  car  at  the  point 
where  plaintiff  got  off ;  how  many  there  were 
at  the  switch  where  the  conductor  left  Uie 
car  does  not  appear,  nor  does  the  average 
number  of  passengers  on  the  cars  at  these 
points.  But  we  are  not  able  to  say  as  a  mat- 
ter of  law  that  the  business  of  defendant  was 
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80  light  on  tlilB  portion  of  the  line  that  a  con- 
dactor  was  not  needed.  While  the  evidence 
does  not  show  the  duties  of  the  conductor 
of  a  street  car,  we  will  take  Judicial  notice  of 
what  such  duties  are  in  generaL  One  of 
them,  and  not  the  least  Important,  Is  to  see 
that  aUghtlng  passengers  are  safely  off  the 
car  before  the  signal  to  start  Is  given.  The 
conductor,  when  he  Is  not  collecting  fares, 
ordinarily  stands  on  the  rear  platform,  and 
knows  absolutely  when  it  Is  safe  to  pull  the 
bell  to  start  It  Is  pretty  clear  that  this  acci- 
dent would  not  have  happened  had  there 
been  a  conductor  on  this  car.  This  la  deci- 
sive on  the  question  of  proximate  cause, 
though  not  on  the  question  of  negligence. 

Defendant  relies  upon  the  case  of  Palmer 
V.  Winona  Railway  &  Power  Co.,  78  Minn. 
138,  80  N.  W.  868.  In  that  case  plaintiff  left 
the  car  from  the  front  platform,  where  the 
motorman  stood.  It  Is  clear  enough  that 
the  absence  of  a  conductor  was  not  the  proxi- 
mate cause  of  the  accident,  but  the  decMon 
was  put  upon  the  ground  that  there  was  no 
evidence  In  the  case  that  warranted  a  finding 
that  defendant  was  negligent  in  failing  to 
have  a  condvctor  on  the  car.  It  was  held 
that  In  the  absence  of  any  valid  law  or  ordi- 
nance regulating  the  matter,  the  mere  fact 
that  In  a  particular  Instance  an  injury  might 
have  been  averted  if  the  street  railway  com- 
pany had  employed  two  men  to  operate  and 
manage  its  car.  Instead  of  one,  la  not  the  test 
of  whether  or  not  the  company  was  negli- 
gent in  falling  to  employ  the  second  man. 
The  opinion  states  that  other  circumstances 
must  be  taken  into  consideration,  and  men- 
tions as  some  of  these  circumstances,  the  ex- 
pense of  employing  the  second  man,  the 
amount  of  traffic  on  the  streets  and  on  the 
cars,  the  danger  to  be  encountered  on  a  par- 
ticular route,  the  rate  of  speed  at  which  the 
cars  run,  the  absence  or  presence  of  grade 
railroad  crossings.  It  is  also  said  that  "other 
circumstances"  should  be  considered.  But  it 
is  not  held  or  intimated  that  all  these  cir- 
cumstances must  be  shown  to  make  the  ques- 
tion one  of  fact  for  a  Jury,  nor  Just  what  cir- 
cumstances would  be  sufficient.  All  that  is 
distinctly  held  Is  that  the  "mere  fact"  that 
the  injury  might  have  been  averted  by  the 
employment  of  another  man,  is  not  the  test 
This  is  clearly  right,  and  we  adhere  to  this 
holding,  but  we  think  there  is  much  more 
than  this  "mere  fact"  shown  in  the  case  at 
bar.  As  to  the  expense  we  cannot  hold 
that  the  absence  of  evidence  on  this  point 
Is  to  be  charged  to  plaintiff.  As  to  the 
amount  of  traffic  on  the  streets  the  evi- 
dence Is  rather  barren,  but  it  sufficiently 
tadicates  that  this  was  a  fairly  well  settled 
part  of  the  city,  with  stores  along  the  street 
where  the  car  can,  and  we  should  not  call 
Winona  "a  bomU  dty."  Without  aUudlng 
farther  to  the  evidence  or  absence  of  evi- 
dence as  to  the  circumstances,  we  hold  that 


enough  was  shown  to  Justify  the  oonrt  in 
submitting  this  issue  to  the  Jury,  and  to  Jus- 
tify the  verdict  rendered.  We  find  nothing 
in  the  authorities  cited  by  defendant  that 
conflicts  with  this  conclusion.  The  statement 
quoted  from  Thompson  on  Negligence,  {  3552, 
gives  the  law  substantially  as  announced  in 
the  Palmer  Case.  The  citation  to  86  Cyc. 
1488  and  note  has  been  consulted  and  nothing 
found,  either  in  the  text  or  cases  dted  to 
support  it  that  affects  this  case. 
Order  affirmed. 


STATE    ex    reL    SELOVER    t.    PROBATE 

CODRT  OF  AITKIN  COUNTX  et  aL 

(No.  19398  [254].) 

(Sapreme  Court  of  Minnesota.    July  2,  1916.) 

fSvllaluM  ly  the  Court.) 

1.  COTJBTS    ®=»475  — PrOBATK  — CONIUICTIHO 

JuBisDicnoif. 

Wiiere  the  probate  court  of  the  county  of 
a  resident  decedent's  domicile  has  first  acqmred 
jurisdiction  over  the  estate,  the  probate  court 
of  the  county  wherein  was  the  temporary  abode 
at  the  time  of  death  is  not  thereafter  entitled 
to  take  jurisdiction  of  the  same  estate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  «  1229,  1231-1239,  1247-1269;  Dec  Dig. 
<S=»475.] 

(Additional  Syttalui  ly  Editorial  Staff.) 

2.  EXECDTOBS    ANU    ADVINISTKATOBS    4=3lO— 

JuBisDicTioN— "Residence." 

The  "residence"  referred  to  in  Gen.  St 
1913,  I  7205,  providing  that  wills  shall  be  proved 
and  administration  upon  estates  of  decedents 
shall  be  granted,  if  the  decedent  at  the  time 
of  his  death,  was  a  resident  of  this  state,  in 
the  county  of  his  residence,  means  the  true 
home,  the  place  which  at  decedent's  death  was 
the  legal  residence,  and  not  the  temporary  abid- 
ing place  occupied  without  an  intention  to 
abandon  the  fixed  domicile. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  22,  23 ;  Dec 
Dig.  «=>10. 

For  other  definitions,  see  Words  and  Phrases^ 
First  and  Second  Series,  Residence.] 

Application  by  the  State,  on  the  relation 
of  A.  W.  Selover,  for  a  writ  of  prohibition 
against  the  Probate  Court  of  Aitkin  County 
and  others.  Temporary  writ  of  prohibition 
vacated,  and  order  to  show  cause  discharged. 

Selover,  Schultz  &  Selover,  of  Minneapolis, 
for  relator.  H.  H.  Krelwitz,  of  Aitkin,  and 
Westphal  &  Ochu,  of  Minneapolis,  for  re- 
spondents. 

HOLT,  J.  Mathilda  Carlson  died  Intestate 
in  Minneapolis  ta  February,  1916.  Upon  the 
petition  of  her  son  the  probate  court  of  Ait- 
kin county  first  assumed  Jurisdiction,  ap- 
pointed an  administrator,  and  is  proceeding 
to  administer  the  estate.  Thereafter,  upon 
the  petition  of  the  same  son,  the  probate 
court  of  Hennepin  county  appointed  relator 
special  administrator  of  the  same  estate.  A 
temporary  writ  of  prohibition  issued  from  this 
court  against  the  probate  court  of  Aitkin 
county,  together  with  an  order  to  show  cause 
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wby  a  writ  abeolnte  shoold  not  Issue  against 
said  conrt 

These  appear  to  be  tbe  facts :  In  1904  John 
Carlson  and  his  wife,  said  Mathilda,  de- 
ceased, became  residents  of  Aitkin,  In  Aitkin 
county,  'Minn.,  and  acquired  a  homestead 
therein.  There  John  Carlson  died  In  1910, 
and  his  wife  Immediately  took  proceedings 
In  tbe  probata  court  of  said  county  to  admin- 
ister his  estate.  Therein  the  homestead  was 
set  apart  to  her,  and  she  continued  to  reside 
thereon  with  her  three  minor  children  until 
the  latter  part  of  November,  1914,  when  she 
moved  to  Mlnneaixdls  and  rented  apartments. 
She  retained  her  homestead  In  Aitkin.  The 
personal  property  which  Mathilda  Carlson 
brought  to  Minneapolis  has  been  returned  to 
Aitkin.  There  all  of  her  husband's  estate 
Is  found,  also  the  family  burial  lot  wherein 
he  and  a  child  are  burled.  The  son  men- 
tioned brought  the  body  of  Mathilda  Carlson 
to  the  same  resting  place.  From  affidavits 
filed  we  conclude  Mrs.  Carlson's  move  to 
Minneap<dlg  was  hot  an  experiment  or  tem- 
porary  expedient,  and  that  she  still  consid- 
ered AltUn  her  home. 
[1]  Section  7204,  Q.  8. 1918,  provides: 
"Jurisdiction  acquired  by  a  probate  court 
shall  preclude  the  subsequent  exercise  of  juris- 
diction by  any  other  probate  court  over  the 
same  matter,  except  as  otherwise  specially  pro- 
vided by  law." 

Section  7205  reads: 

"Wills  shall  be  proved  and  administration 
upon  the  estates  of  decedents  shall  be  granted : 
1.  If  the  decedent,  at  the  time  of  his  death,  was 
a  resident  of  this  state,  in  the  county  of  such 
residence." 

Tbe  Jurisdiction '  over  the  estate  of  a  de- 
ceased Inhabitant  Is  by  the  Constitution  vest- 
ed in  the  probate  courts  generally.  Culver 
V.  Hardenbergh,  37  Minn.  225,  33  N.  W.  792 ; 
Boltz  V.  Scbutz,  61  Minn.  444,  64  N.  W.  48. 
But  to  prevent  a  conflict  between  the  several 
probate  courts  section  7205,  above  set  out, 
was  enacted.  The  jurisdiction  of  the  probate 
court  of  Aitkin  county  having  first  attached, 
that  court,  under  said  section  7204,  ought  to 
proceed,  unless  its  action  in  assuming  the 
administration  of  the  estate  was  a  clear  vio- 
lation of  said  section  7205.  Speaking  of  tbe 
dwelling  as  the  place  of  residence,  a  person 
may  have  a  residence  In  more  than  one  coun- 
ty at  the  same  time,  a  city  home  in  one  coun- 
ty and  a  country  home  in  another,  occupying 
tbe  one  at  short  Intervals  and  for  temporary 
purposes,  but  considering  the  other  the  real 
and  permanent  home,  the  legal  residence. 
He  may  also  have  his  only  home  or  resi- 


dence In  one  county,  and  for  ocmvaiience  rent 
a  dwelling  In  another  comity  for  a  temporary 
abode.  In  such  a  case,  should  death  occur, 
there  ought  to  be  little  doubt  of  the  propriety 
of  selecting  the  probate  court  of  the  county 
wherein  was  his  domicile,  his  true  legal  resi- 
dence, where  he  had  exercised  the  rights  and 
duties  of  citizenship.  An  accurate  legal  dis- 
tinction between  "residence"  and  "domicile" 
la  not  always  observed  by  Legislatures.  It 
may  not  be  of  Importance  in  all  statutes. 
"As  employed  In  statutory  enactments,  its 
meaning,  as  Interpreted  by  the  courts,  varies 
as  the  legislative  Intent  appears,  and  in  har- 
mony with  the  subject-matter,  object,  and 
purpose  of  the  statute."  Bechtel  v.  Bechtel, 
101  Minn.  611,  112  N.  W.  883,  12  L.  R.  A.  (N. 
S.)  1100.  See  definition  of  "residence"  under 
election  statutes  (section  416,  O.  S.  1913). 
"Residence"  and  "domicile,"  when  applied  to 
the  abiding  place  of  most  persons,  refers  to 
one  and  the  same  thing.  But  If  a  resident 
decedent's  residence  and  domicile  be  not  one 
and  the  same  place  of  abode,  the  preference 
in  the  administration  of  the  estate  should  be 
given  to  the  probate  court  of  the  counly 
wherein  was  the  domicile^  The  authority  cit- 
ed by  relator  so  holds  (Schouler,  Wills  and 
Administration,  p.  337): 

"Jurisdiction  over  tbe  probate  of  wills  as 
over  the  settlement  generally  of  estates  of  those 
d^ng  testate  or  intestate  is  determined  prima- 
rily by  the  last  domicile  of  the  person  deceased." 

See,  also,  pages  319  and  320. 

[2]  We  think  the  residence  referred  to  In 
said  section  7205,  as  between  different  coun- 
ties in  the  state.  Is  the  true  home,  the  place 
which  at  decedent's  death  was  the  legal  resi- 
dence, and  not  the  temporary  abiding  place 
occupied  without  an  Intention  to  change  or 
abandon  the  fixed  domicile. 

We  attach  no  significance  to  the  recital  in 
the  petition  for  the  appointment  of  the  ad- 
ministrator In  Altkhi  county  that  MathUda 
Carlson  died  a  resident  of  Hennepin  county. 
That  court  had  power  to  determine  whether 
it  should  assume  Jurisdiction.  Neither  do  we 
consider  whether  a  person  who  has  invoked 
the  Jurisdiction  of  the  probate  court  of  one 
county  successfully  may  thereafter  call  upon 
the  probate  court  of  another  county  to  ad- 
minister the  same  estate.  Upon  the  facts  the 
probate  court  of  Aitkin  county  Is  the  proper 
court  to  administrate  this  estate,  and  should 
retain  exclusive  jurisdiction. 

The  temporary  writ  of  prohibition  Issued 
herein  is  vacated,  and  the  order  to  show 
cause  is  discharged. 
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FIKST  INTBRNATIONAIi  BANK  OF  POR- 
TAL, N.  D.,  V.  BROWN  et  al. 
(No.  10225  [142].) 
(Supreme  Coart  of  Minnesota.     July  2,  1915.) 

(Syllalus  ly  the  Court.) 

1.  SUFFICIENCT  OF  EVIDENCE. 

The  evidence  ia  held  sufficient  to  snstain  the 
verdict. 

2.  Appeai,  and  Ebbob  9s>1005— Findings  or 
Fact— Evidence. 

The  questions  involved  in  this  action  were 
eminently  questions  of  fact,  which,  having  been 
decided  in  favor  of  defendant's  contention  here- 
in, and  not  having  been  disturbed  by  the  trial 
court,  will  not  be  questioned  here. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3860-3876,  3948-3950; 
Dec  Dig.  <S=»1005.] 

3.  ASSIONUENIS  OF  EbBOB. 

A  careful  examination  of  the  record  fails 
to  disclose  any  reversible  error. 

(Additional  Byllalut  by  Editorial  Staff.) 

4.  Pabtnebship  ^=3285  —  Debts  Incubbed 

AJTEB   Dl8S0I,UTI0N  —  LIABILITY  OF  PaBT- 

NERS. 

Where  a  partnership  is  terminated,  the 
mere  fact  that  differences  between  the  partners 
are  not  settled  up  as  between  them,  will  not 
make  one  partner  liable  for  an  indebtedness  in- 
curred long  after  the  dissolution. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  !§  634,  645,  660;   Dec.  Dig.  <S=)285.] 

6.  Pabtnebship  ®=>259V^  —  Pabtnebship  at 

WlLLr-DlSSOlUTION . 

Where  no  definite  time  is  fixed  for  the  con- 
tinuance of  a  partnership,  it  is  one  at  will,  and 
either  party  may  dissolve  it  at  pleasure. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  f§  600-602;   Dec.  Dig.  «=s>259%.] 

3.  Pabtnebship  <S=>290— Notice  of  Dissolu- 
tion—Necessity. 

No  notice  of  dissolution  of  a  partnership  is 
necessary  as  to  persons  who  have  had  no  knowl- 
edge of  the  existence  of  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  {f  651,  655,  656;   Dec.  Dig.  «=s>290.) 

Appeal  from  District  Court,  Blue  Earth 
County;  A.  R.  Ffau,  Judge. 

Action  by  the  First  International  Bank  of 
Portal,  N.  D.,  against  D.  J.  Brown  and 
another.  From  denial  of  a  motion  for  judg- 
ment notwithstanding  the  verdict  or  for  a 
new  trial,  plaintiff  appeals.    Affirmed. 

J.  O.  Hanchett,  of  Harvey,  N.  D.,  and  C. 
B.  Phillips,  of  Mankato,  for  appellant.  A. 
R.  Pfau,  Jr.,  and  O.  J.  Laurlsch,  bdth  of 
Mankato,  for  respondents. 

SCHALLBR,  J.  Action  on  a  promissory 
note  against  Henry  Hlmmelmann,  Jr.,  and 
D.  J.  Brown,  defendants. 

The  coifiplaint  alleges  that  Hlmmelmann 
and  Brown  were  copartners  conducting  a 
certain  business  at  North  Portal,  Saskatch- 
ewan, Can.;  that  the^  firm  namei  was  D.  J. 
Brown;  that  the  debt  evidenced  by  the  note 
was  Incurred  by  the  copartnership  for  mon- 
eys borrowed  from  plaintiff,  for  use  in  the 
copartnership   business,   and  that   the  note 


Itself  was  signed  by  D.  3.  Brown.    Def^id- 

ant  Hlmmelmann  answered,  admitting  the 
corporate  status  of  plaintiff;  denying  the 
other  allegations,  in  the  complaint,  except 
that  he  admitted  that  he  had  signed  an  agree- 
ment to  enter  into  a  copartnership  with  D. 
J.  Brown,  but  alleged  that  the  agreement  was 
never  consummated,  either  in  whole  or  in 
part  He  alleged  that  the  business  was  done 
by  said  Brown  in  his  own  name,  and  for 
his  own  benefit  He  stated  that  the  only  in- 
terest he  had  in  the  business  was  that  he  had 
loaned  money  to  defendant  Brown  when 
Brown  entered  Into  business. 

A  great  deal  of  testimony  was  taken  and 
evidence  Introduced  tending  to  prove  the  al- 
legations of  the  complaint  and  the  denials 
and  allegations  contained  in  the  answer. 
There  was,  however,  sulSdent  evidence  from 
which  the  Jury  could  have  found  the  fol- 
lowing facts:  That  the  defendants,  D.  J. 
Brown  and  Henry  Hlmmelmann,  had  been 
acquainted  for  some  time;  that  they  had 
entered  into  a  tentative  agreement  for  a 
partnership,  under  which  Brown  was  to 
purchase  the  business  of  the  Union  Hotel  at 
North  Portal;  that  Hlmmelmann  advanced 
on  the  purchase  price  of  the  property  the 
sum  of  $2,500,  and  signed  a  note  with  Brown 
for  an  additional  $500,  which  note  was  dis- 
counted by  the  plaintiff  bank;  that  Brown 
had  the  entire  control  and  management  of 
the  business;  that  defendant  Hlmmelmann, 
although  present  at  one  time  for  several 
weeks,  did  not  take  any  part  In  the  manage- 
ment and  operation  of  the  business ;  that  at 
one  time  during  the  absence  of  Brown,  Hlm- 
melmann went  to  North  Portal  and  assisted 
in  the  management  and  operation  of  the 
business,  depositing  all  moneys  to  the  ac- 
count of  D.  J.  Brown,  signing  all  checks  in 
the  name  of  D.  J.  Brown  and  apparently  act- 
ing for  D.  J.  Brown  during  that  time ;  that 
during  the  time  spoken  of  D.  J.  Brown  was 
at  Minneapolis  taking  treatment,  and  that 
the  services  rendered  by  'Himmelmann  were 
rendered  at  the  request  of  Brown's  wife  and 
on  account  of  the  friendship  which  had  for- 
merly existed  between  them;  that  In  the 
month  of  October,  1911,  the  note  for  $500, 
signed  by  Himmelmann  and  Brown,  had  been 
paid;  that  all  moneys  advanced  by  Himmel- 
mann had  been  repaid  to  him,  and  that  there 
was  nothing  due  to  Hlmmelmann  on  account 
of  such  advances;  that  on  the  18th  day  of 
October,  1911,  defendant  Himmelmann,  after 
having  taken  care  of  the  business  during 
Brown's  absence,  received  from  Brown  the 
$2,500  advanced  by  him ;  that  in  a  conversa- 
tion with  one  Gerdlng,  the  assistant  cashier 
of  plaintiff  bank,  Himmeluiann  told  him  that 
he  was  through  with  Brown,  that  the  bank 
could  trust  him  if  it  wanted  to,  but  not 
for  blm;  that  the  debt  evidenced  by  the  note 
was  not  incurred  on  the  credit  of  defendant 
Hlmmelmann  and  was  Incurred  solely  on  the 
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credit  of  defendant  Brown;  that  the  plaintiff 
bad  no  knowledge  or  Information  as  to 
whether  or  not  any  articles  of  copartnership 
had  been  entered  into  tintll  long  after  the  In- 
debtedness was  Incnrred  and  long  after  the 
note  was  signed;  that  defendant  Hlmmel- 
mann  and  Brown  never  were  partners ;  that 
Himmelmanu  never  made  any  statements  to 
the  plaintiff  from  which  plaintiff  conld  have 
been  led  to  believe  that  he  was  a  partner. 

The  questions  at  issue  between  the  parties 
were  submitted  to  the  Jury  under  proper  in- 
structions, and  the  Jury  returned  a  verdict 
for  defendant  Himmelmanu.  Plaintiff  moved 
for  Judgment  notwithstanding  the  verdict  or 
for  a  new  trial,  and  appeals  from  the  order 
denying  the  motion.  The  assignments  of  er- 
ror are  directed  to  rulings  of  the  court  on  the 
admission  of  evidence,  to  the  failure  to  give 
certain  requested  instructions  to  the  Jury, 
to  certain  portions  of  the  charge,  and  to  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict. 

[1,  J]  We  have  carefully  examined  the  rec- 
ord in  this  case,  and  whUe  from  such  ex- 
amination we  might  have  reached  a  conclu- 
sion differing  from  that  reached  by  the  Jury, 
there  Is,  nevertheless,  evidence  sufficient  to 
sustain  the  verdict  The  questions  involved 
In  this  action  were  eminently  questions  of 
fact  These  liavlng  been  decided  in  favor  of 
defendant's  contention  herein,  and  not  hav- 
ing been  disturbed  by  the  trial  court,  will  not 
be  questioned  here. 

Plaintiff,  at  the  time  the  indebtedness  was 
Incurred,  apparently  had  no  knowledge  or 
information  from  Hlmuelmann  that  any 
partnership  relation  existed  between  Brovni 
and  himself.  It  evidently  considered  the 
indebtedness  to  be  the  indebtedness  of  Brown 
only,  and  the  Jury  was  Justified  in  finding 
that  plaintiff  never  expected  to  hold  any  one 
except  Brown.  There  is  evidence  from  which 
the  Jury  might  find  that  even  though  a 
partnership  had  existed,  the  same  was  dis- 
continued or  dissolved  in  October,  1911.  De- 
fendant Hlmmelmann  notified  plaintiff  that 
he  was  through  with  Brown,  and  that  the 
plaintiff  could  trust  Brown,  but  that  he  would 
not  It  appears  that  at  that  time  defendant 
Brown  had  more  than  $2,500  on  deposit  In 
plaintiff  bank. 

[4-6]  Considerable  documentary  evidence 
was  Introduced  on  the  question  as  to  whether 
or  not  these  parties  had  ever  been  partners. 
This  evidence.  If  unexplained,  would  make 
It  seem  quite  clear  that  at  one  time  defend- 
ant Hlmmelmann  was  or  contemplated  being 
a  partner  in  this  business.  The  question 
whether  or  not  such  partnership,  If  It  existed, 
was  terminated  in  October,  1911,  was  fairly 
a  question  for  the  jury.  If  the  partnership 
was  terminated,  the  mere  fact  that  the  mat- 
ters and  dlffer^ices  between  the  copartners 
were  not  settled  up  as  between  them  would 
not  in  Itself  make  defendant  Hlmmelmann 


liable  for  an  indebtedness  Incurred  long  aft- 
er the  dissolution.  If  no  partnership  ever 
existed,  defendant  Hlmmelmann  could  cer- 
tainly not  be  held  liable  except  by  way  of 
estoi^.  It  Is  axiomatic  that  "where  no 
definite  time  is  fixed  for  the  continuance  of 
a  partnership  it  is  one  at  will,  add  either 
party  may  dissolve  it  at  pleasure."  Stltt  v. 
Rat  Portage  Lumber  Ca,  98  Minn.  62,  107 
N.  W.  824.  No  notice  of  dissolution  is  neces- 
sary as  regards  persons  who  have  had  no 
knowledge  of  the  fact  that  the  partnership 
existed.  Swigert  t.  Aspden,  52  Minn.  566,  54 
N.  W.  788 ;  Haines  v.  Starkey,  82  Minn.  230, 
84  N.  W.  910. 

[9]  We  have  examined  the  other  assign- 
ments and  the  record  and  find  no  reversible 
error. 

Order  affirmed. 


METER  V.  TRAVELERS'   INS.    CO. 
(No.   19297   [66].) 

(Supreme  Court  of  Minnesota.    July  2,  1916.) 

(Byllalut  hy  the  Court.) 

1.  EviDSNCE  <&=>123— Res  Ge8T.s— Stateuxnt 
By  Insured. 

The  Insured  In  an  accident  policy  was  shot 
by  a  revolver  held  in  his  own  hand  while  In 
his  room.  To  a  friend  coming  to  his  room  two 
or  three  minutes,  or  not  more  than  a  few 
minutes,  later  he  stated,  in  response  to  an  in- 
quiry as  to  what  bad  happened,  that  he  acci- 
dentally shot  himself.  Held,  that  such  state- 
ment was  properly  received  in  evidence  as  part 
of  the  res  gestte. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  851-568;  Dec.  I>i«.  <8=>123.] 

2.  iNfitTRANCE    €=>665  —  Accident   Poliot  — 
SomciKNOT  or  Evidence. 

The  evidence  sustains  a  finding  that  the 
insured  came  to  his  death  by  accident. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  1555,  1707-1728;  Dec.  Dig.  «=» 
665.] 

Appeal  from  District  Court,  Goodhue  Coun- 
ty ;  Albert  Johnson,  Judge. 

Action  by  Amelia  Meyer  against  the  Trav- 
elers' Insurance  Company.  Verdict  for  plain- 
tiff. From  denial  of  an  alternative  motion 
for  Judgment  or  new  trial,  defendant  appeals. 
Affirmed. 

A.  A.  Tenner,  of  Minneapolis,  and  F.  M. 
Wilson,  of  Red  Wing,  for  appellant  A.  J. 
Rockne,  of  Zumbrota,  for  respondent 

DIBELL,  O.  This  is  an  action  by  the 
plaintiff,  Amelia  Meyer,  to  recover  upon  an 
accident  insurance  policy  Issued  to  one  Fred- 
erick W.  Meyer,  Jr.,  her  son.  In  which  she 
was  the  benefidaiy.  There  was  a  verdict 
for  the  plaintiff.  The  defendant  appeals 
from  the  order  denying  its  alternative  mo- 
tion for  Judgment  or  for  a  new  trial. 

The  policy  was  In  full  force  at  the  time  of 
Meyer's  death.  It  is  conceded  that  he  came 
to  his  death  from  a  revolver  held  in  his 
hand.    The  question  is  whether  be  commit- 
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ted  snldde.  If  he  did  tbe  plaintiff  cannot 
recover.    If  be  did  not  she  can. 

[1]  1.  Some  time  between  7  and  8  on  Sat- 
urday evening,  June  21,  1912,  Meyer  went 
to  his  rooms  on  the  second  floor  of  the  An- 
-derson  Block  in  Zumbrota,  the  lower  part  of 
-which  was  occupied  by  a  store  of  which  he 
was  manager.  He  shot  himself  when  in  bis 
room,  tbe  bullet  lodging  in  the  region  of  the 
heart  The  explosion  was  heard  by  several 
but  apparently  not  Identified.  He  called 
from  his  room  to  hla  landlady  for  a  doctor, 
naming  the  one  he  desired.  Before  tbe  doc- 
tor came  an  acquaintance,  working  in  the 
store  below,  came  to  bis  room,  called  there 
by  tbe  landlady.  He  rapped,  a  few  words 
were  exchanged,  and  Meyer  opened  the  door. 
He  bad  his  coat  and  vest  off,  was  holding  his 
band  on  his  left  side,  and  was  bleeding  and 
weak  and  pale.  Upon  Inquiry  as  to  what 
the  matter  was,  asing  the  words  of  the  wit- 
ness: "He  said  be  accidentally  shot  him- 
self." 

This  statement  was  allowed  to  go  to  the 
Jury  as  a  part  of  the  res  gestae ;  and  the  de- 
fendant claims  it  to  be  error. 

Tbe  precise  time  at  which  the  exclamation 
was  made  after  the  shooting  cannot  be  fixed. 
Witnesses  do  not  measure  time  accurately. 
It  may  have  been  two  minutes  or  three,  or 
It  may  have  been  several ;  but  the  time  was 
very  brief,  quite  certainly  not  much  longer 
than  Indicated. 

The  utterances  to  which  the  phrase  "res 
gestffi"  Is  applied.  In  cases  like  the  one  be- 
fore us,  are  hearsay  utterances,  and  they 
are  received  as  one  of  the  several  recognized 
exceptions  to  the  hearsay .  rule.  Their  spon- 
taneity accredits  them.  So  It  Is  an  essential 
of  a  declaration  admissible  under  tbe  res 
gestae  doctrine  that  its  spontaneity  give  tbe 
unsworn  statement  a  credit  Justifying  a  Jury 
in  hearing  and  weighing  and  valuing  It  along 
with  other  Items  of  evidence.  Spontaneity 
or  the  lack  of  It  may  be  evidenced  by  the 
lapse  of  time  between  the  main  act  and  the 
declaration,  the  opportunity  or  likelihood  of 
fabrication,  the  inducement  to  fabrication, 
the  natural  excitement  of  the  declarant,  the 
place  of  the  declaration,  the  presence  there 
of  the  visible  results  of  the  act  or  occurrence 
to  which  the  utterance  relates.  An  utterance 
made  in  response  to  a  question  may  be  less 
indicative  of  spontaneity  than  an  uninvited 
one.  A  declaration  against  Interest  may  in- 
dicate spontaneity  more  certainly  than  a 
self-serving  one.  Time  Is  an  Important  but 
not  definitely  controlling  consideration.  Tbe 
lapse  of  time  gives  an  opportunity  for  delib- 
eration and  may  be  suggestive  of  a  likelihood 
of  fabrication.  It  may  be  one  minute  or 
many  minutes.  It  may  be  so  great  that  tbe 
law  win  say  that  the  declaration  falls  to  Il- 
lustrate or  characterize  the  act  and  is  not 
a  part  of  the  ree  gestse.  Chief  Justice  Bleck- 
ley puts  a  part  of  tbe  thought  neatly  in  this 
way:  "What  the  law  altogether  distrusts  is 
not  after-speedi  but  after-thou^t."    Travel- 


ers* Ins.  Ca  V.  Sheppard,  85  Ga.  751,  775,  12 
S.  E.  18,  26.  Mr.  Wlgmore  gives  the  subject 
a  thorough  consideration.  3  Wlgmore,  Ev.  Sf 
1749-1750.  And  see  4  Cbamberlayne,  Et.  f 
2984  et  seq;   2  Jones,  Ev.  g  344  et  seq. 

We  think  that  the  evidence  was  properly 
admissible  as  part  of  the  res  gestae. 

[2]  2.  It  is  a  further  contention  of  tbe  de- 
fendant that,  the  declaration  admitted,  the 
evidence  was  such  as  to  comp^  a  flnrting 
that  Meyer  committed  suidde. 

The  argument  of  counsel  in  this  connec- 
tion is  largely  founded  upon  the  relations  be- 
tween Meyer  and  a  young  woman  of  Zum- 
brota to  whom  he  had  at  one  time  been  en- 
gaged. Tbe  engagement  was  broken  off; 
but  they  continued  to  be  friends,  he  continued 
boarding  at  her  mother's  home,  and  they  as- 
sociated together  wltliln  and  without  the 
home.  His  Infatuation  for  this  woman  Is  tbe 
only  motive  suggested  for  bis  snldde.  He 
was  a  man  30  years  of  age,  unmarried,  oc- 
cupied a  good  position,  was  of  a  Jovial  dis- 
position, well  connected  in  family,  bad  a 
father  and  mother  and  sisters  living,  was  ap- 
parently happy  virith  them,  and  had  arranged 
to  pass  the  coming  Sunday  In  a  sort  of  fam- 
ily reunion  at  the  lake  in  celebration  of  the 
birthday  of  a  sister.  We  have  examined  tbe 
record  word  for  word  with  reference  to  the 
claim  that  the  evidence  conclusively  shows 
that  he  committed  suidde  because  of  re- 
Jeded  love.  He  had  made  remarks  one  time 
and  another,  i>erhaps  three  or  four  times,  to 
the  effect  that  he  might  make  away  with 
himself,  or  that  he  would  kill  some  one  whom 
it  is  sought  to  put  In  tbe  r61e  of  a  successful 
rival  and  of  whom  It  is  said  he  was  Jealous. 
These  remarks  may  have  been  Idle,  or  they 
may  have  been  uttered  in  a  melancholy  vein, 
or  they  may  have  been  serious.  On  tbe  day 
of  bis  shooting  he  and  the  young  woman  had 
one  or  more  talks.  They  probably  parted 
pleasantly.  There  was  some  talk  of  a  re- 
newal of  their  broken  engagement  She_  was 
going  to  a  dance  that  night  and  he  telephoned 
her  good-by,  either  in  anger  or  as  a  well- 
wisher.  In  all  their  acquaintanceship  their 
relations  were  generally  friendly  and  all  the 
time  he  was  boarding  at  the  young  woman's 
home.  The  evidence  is  far  short  of  so  ded- 
sive  a  charader  as  to  compel  the  Jury  to 
find  that  Meyer  because  of  unredprocated 
love  for  this  young  woman  sought  relief  in 
suidde.  They  may  well  have  conduded  that 
she  was  not  a  factor  in  it 

The  claim  is  made  that  Meyer  could  not 
have  shot  himself  with  the  revolver  acd- 
dentally.  or  that  sud»  result  was  practically 
Impossible.  Of  course  it  cannot  be  said  Just 
bow  the  shot  came  about  by  acddent  Meyer 
took  the  gun  out  of  the  dresser  drawer  for 
some  purpose,  either  for  examination  or  for 
use,  and  it  was  discharged  either  acddental- 
ly  or  intentionally.  It  could  have  l>een  dis- 
charged acddentally  with  the  result  that  fol- 
lowed. We  cannot  say  that  the  evidence  re- 
quired the  Jury  to  find  that  it  was  done  in- 
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tentlonallj.  It  was  a  question  of  fact  for 
them. 

The  case  Is  well  within  such  cases  as:  Pe- 
terson V.  Prudential  Ins.  Co.,  115  Minn.  2.S2, 
132  N.  "W.  277 ;  O'Connor  v.  Modem  Wood- 
men of  Am.,  110  Minn.  18,  124  N.  W.  454,  25 
L.  R.  A.  (N.  S.)  1244 ;  Llndahl  v.  Sup.  Ct  1. 
O.  of  F.,  100  Mnn.  87,  110  N.  W.  358,  8  I* 
R.  A.  (N.  S.)  916,  117  Am.  St  Rep.  666 ;  Sar- 
tell  V.  Royal  Neighbors,  85  Minn.  369,  88  N. 
W.  985. 

Some  other  errors  are  assigned.  We  haye 
examined  them.  We  think  there  are  no 
serious  ones.  The  two  main  questions  dis- 
cassed  are  the  ones  determinative  of  the  ap- 
peal.   Order  affirmed. 

SGHALLER,  J.,  took  no  part 


SHERWOOD   ▼.    CRESCENT    CREAMER! 

CO.     (No.  19356  [231].) 
(Supreme  Court  of  Minnesota.    July  2,  1915.) 

(Byttabut  hy  th«  Oowri.) 
Dauaoxs    «=>130— Pkksokai.    iMJUBiKS— Ex- 
cessive Recovebt. 

The  d&ma.geB  awarded  in  this  case  are  ex- 
cessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  M  357-367,  370;  Dec.  Dig.  «=>130.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty :  Hugo  Q.  Hauft,  Judge. 

Action  by  Ella  Sherwood  against  the  Cres- 
cent Creamery  Company.  Verdict  for  plain- 
tiff, and  from  an  adverse  order,  defendant 
appeals.    Affirmed  on  condition. 

Barrows,  Stewart  &  Ordway,  of  St  Paul, 
for  appellant  Wickersham  &  Churchill,  of 
St  Paul,  for  respondent 

BUNN,  J.  Plaintiff,  a  young  woman  ste- 
nographer, and  Alice  Johnson,  a  coemploy6, 
on  a  Sunday  afternoon  in  April,  1914,  were 
walking  north  on  the  east  side  of  Wabasha 
street.  In  St  Paul,  where  it  crosses  Tenth 
street  An  automobile  truck  belonging  to 
defendant  was  being  drivai  by  one  of  its 
servants  in  a  northerly  direction  on  Wabasha 
street  As  the  truck  came  to  Tenth  street 
a  Ford  automobile  came  from  the  west  ou 
Tenth  street  and  attempted  to  cross  Wa- 
basha. The  driver  of  the  truck  turned  sharp- 
ly to  the  right  on  the  left  or  north  side  of 
Tenth  street  and  ran  into  plaintiff  and  Miss 
Johnson,  causing  injuries  for  which  plaintiff 
sought  to  recover  in  this  action  ana  Miss 
Johnson  in  the  companion  case  of  Johnson 
against  this  defendant,  decided  herewith.t 
There  was  a  verdict  of  ^,750  for  the  plain- 
tiff. 

It  is  not  claimed  that  the  evidence  does  not 
Justify  the  finding  that  defendant  was  negli- 
gent, or  that  there  was  any  negligence  on 
plalntUTs  part.  The  principal  contention  on 
this  appeal  is  that  the  damages  are  excessive. 


Plaintiff  was  earning  $50  per  month  before 
the  accident  and  was  a  strong,  healthy  girl. 
She  was  in  the  hospital  nearly  a  month,  con- 
fined to  her  bed  for  three  weeks  afterward, 
and  then  went  to  the  Pacific  Coast  for  her 
health.  She  had  not  been  able  to  resume  her 
occupation  as  a  stenographer  at  the  time  of 
the  trial  in  January,  1915.  Plaintiff,  since 
the  accident,  has  frequently  recurring  faint- 
ing spells,  attacks  that  are  called  by  her  ex- 
pert "epileptoid,"  not  true  epilepsy,  but  re- 
sembling it,  and  by  the  experts  for  defend- 
ant "hysterical  convulsions."  That  they  are 
genuine,  and  not  feigned,  attacks  is  not  doubt- 
ed by  defendant's  experts.  Plaintiff  has  not 
been  able  to  go  out  alone,  and  has  to  be 
watched  the  entire  time.  She  is  pale  and  has 
lost  weight.  The  causal  connection  between 
the  accident  and  her  condition  at  the  time  of 
the  trial  was  proved.  In  short  the  evidence 
Justifies  a  substantial  verdict  But  there  is 
no  organic  trouble,  and  the  evidence  as  to 
the  probable  duration  of  plalntiiTs  condition 
is  that  she  will  entirely  recover.  Her  expert 
testifies  that  the  prognosis  would  be  fair; 
that  the  probabilities  are  that  she  will  get 
over  the  attacks.  As  to  when,  the  witness 
said  that  this  would  depend  on  her  regain- 
ing her  lost  weight,  and  her  general  health, 
and  that  the  end  of  this  litigation  would  be 
an  Important  factor.  Defendant's  experts 
agreed  on  this.  We  are  unable  to  find  any 
evidence  that  would  warrant  a  finding  that 
plaintiff's  injuries  are  permanent,  or  that 
her  condition,  serious  as  it  now  is,  will  last 
for  any  length  of  time  in  the  future.  Under 
these  circumstances,  we  think  that  $5,000  Is 
ample  compensation,  and  tuat  the  evidence 
will  not  sustain  any  verdict  in  excess  of  that 
sum. 

The  assignment  of  error  as  to  misconduct 
of  counsel  has  no  merit  in  view  of  the  affi- 
davits explaining  the  act  criticized. 

If  plaintiff,  within  ten  days  after  the  re- 
mittitur goes  down,  files  her  written  consent 
to  a  reduction  of  the  verdict  to  $5,000,  the 
order  appealed  from  is  afiirmed;  otherwise 
the  order  is  reversed,  and  a  new  trial 
granted. 


JOHNSON  V.  CRESCENT  CREAMERY  CO. 
(No.  19354  [232].) 

(Supreme  Court  of  Minnesota.    July  2,  1915.) 

Appeal  from  District  Court  Ramsey  County; 
Hugo   O.   Hanft,   Judge. 

Action  by  Alice  Johnson  against  the  Crescent 
Creamery  Company.  From  an  order  refusing  a 
new  trial,  defendant  appeals.     AfSrmed. 

Barrows,  Stewart  &  Ordway,  of  St  Paul,  for 
appellant  Wickersham  &  Churchill,  of  St. 
Paul,  for  respondent 

PER  CURIAM.  Plaintiff  was  injured  in  the 
same  accident  as  was  the  plaintiff  in  Sher- 
wood V.  This  Defendant,  supra,  decision  filed 
herewith.  The  only  claim  on  this  appeal  is 
that  the  verdict  of  $2,500  is  e.Tcessive.    We  have 
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examined  the  testimoDyi  and  conclude  that  the 
verdict,  while  liberal,  ia  not  so  out  of  proportion 
to  fair  compensation  for  the  conditions  testified 
to  by  plaintiff  and  her  witnesses  that  we  ought 
to  interfere. 
Order  affirmed. 


STATE  V.  SNOW.     (No.  19112  [4].) 
(Supreme  Court  of  Minnesota.    July  2,  1915.) 

(Svnal>u$  by  the  Court.) 
Bastards  <S=e»-NEW  Trial  <8=»56— Teiai, 

*=»304 — Misconduct  of  Jurors. 

Where  misconduct  on  the  part  of  jurors  is 
without  the  prompting  or  the  knowledge  of  the 
prevailing  party,  the  verdict  will  not  ordinarily 
be  set  aside  unless  there  is  reasonable  cause 
to  believe  that  the  misconduct  was  prejudicial 
to  the  moving  party.  The  use  of  intoxicating 
liquors  by  a  juror  while  the  trial  is  in  progress, 
if  It  does  not  result  in  intoxication,  does  not 
vitiate  the  verdict  if  without  the  knowledge  or 
participation  of  the  prevailing  party.  But 
where,  during  the  course  of  a  jury  trial,  a  per- 
son interested  in  the  result  associates  much 
with  the  _  members  of  thei  jury,  meeting  with 
them  during  the  recesses  of  the  court,  walking 
to_  and  from  the  courthouse  with  them,  talking 
with  them,  and  generally  keeping  in  their  com- 
pany and  associating  and  drinking  with  them 
in  saloons,  the  jurors  permitting  such  associa- 
tion and  participating  in  it,  there  is  such  mis- 
conduct as  will  vitiate  any  verdict  favmrable  to 
the  interest  of  such  meddler. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
(3ent   Dig.   SS   178.  181-184,   187;    Dec.   Dig! 

S^j-  ^H.^T'^ah.  ^»*-  ^^«-  If  116-119; 
Dec.  Dig.  «»56;  Trial,  Cent.  Dig.  Is  725-727: 
Dec,  Dig.  «S=»304.J  *  ••"^•-si , 

Appeal  from  District  Cotirt,  Sherburne 
CJounty;  A.  B.  Olddings,  Judge. 

Proceeding  by  the  State  to  charge  Oliver 
Snow  with  paternity  of  an  illegitimate  child. 
From  an  adverse  order,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

J.  D.  Sullivan,  of  St  Cloud,  for  appellant. 
Lyndon  A.  Smith,  Atty.  Gen.,  and  Geo.  H. 
Tyler,  of  Elk  River,  for  the  State. 

HALLA.M,  J.  This  proceeding  is  brought 
to  charge  the  defendant  with  paternity  of  an 
Illegitimate  child.  The  jury  found  against 
the  defendant  The  evidence  is  sharply  con- 
flicting. No  useful  purpose  would  be  served 
by  reviewing  it  in  detail.  We  think  there  is 
evidence  sufficient  to  support  a  verdict.  Nev- 
ertheless, we  regard  the  case  as  a  close  one 
and  the  guilt  of  the  defendant  not  free  from 
doubt  This  is  important  as  bearing  upon  the 
materiality  of  the  matters  to  which  we  are 
about  to  refer. 

One  ground  urged  for  a  new  trial  is  mis- 
conduct on  the  part  of  the  Jurors  who  tried 
the  cause.  We  approach  the  consideration 
of  this  question  with  full  appreciation  of  the 
weight  to  be  given  to  the  determination  of 
the  trial  court  in  such  cases.  We  approach 
the  question  also  with  full  realization  of  the 
fact  that  the  trial  judge  had  better  oppor- 
tunity than  we  have  of  knowing  and  of  ob- 
serving the  Jurors  and  the  persons  concerned, 
and  of  determining  the  effect  of  any  miscon- 


duct, and  realizing  full  well  the  care  with 
wMch  the  trial  Judge  who  presided  In  this 
case  endeavors  to  safeguard  judicial  trials 
from  Improper  influences.  Yet  we  are  con- 
strained to  believe  that  the  trial  Judge  failed 
to  give  sufficient  importance  to  some  of  the 
charges  made  and  which  were  not  met  by 
denial,  and  that  conditions  existed  during 
the  trial  of  this  case  which  were  prejudicial 
to  defendant  and  which  we  cannot  ignore. 

The  affidavits  on  behalf  of  defendant  make 
many  charges  that  are  directly  denied,  but 
there  are  some  charges  explicitly  made  that 
the  affidavits  presented  by  the  state  do  not 
deny.  It  Is  alleged  that  John  Warrington, 
the  father  of  the  complaining  witness  and 
also  one  of  the  witnesses  for  the  state,  and 
a  person  interested  in  the  outcome  of  the 
litigation,  "associated  a  great  deal  with  the 
members  of  the  Jury,  meeting  them  during 
recesses  of  the  court,  talking  with  them  and 
generally  keeping  in  their  company";  that 
on  the  flrst  day  of  the  trial  after  adjourn- 
ment of  court  be|  walked  down  from  the 
courthouse  in  company  with  a  number  of  the 
Jurors,  and  that  they  were  talking  and  con- 
versing together;  that  such  Jurors  went  di- 
rectly to  the  saloon  of  the  Blanchette  Hotel, 
and  that  Warrington  entered  the  saloon  Im- 
mediately- thereafter;  that  be  drank  there 
with  members  of  the  Jury.  There  Is  no  sort 
of  denial  of  any  of  these  facts,  except  the 
general  statement  of  Mr.  Warrington  that 
the  Jurors  were  strangers  to  him  and  that  he 
did  not  buy  liquor  for  them.  Manifestly 
those  statements  do  not  meet  the  charges 
made. 

There  are  other  charges  the  denial  of 
which  is  unsatisfactory.  For  example,  the 
(diarge  is  made  that  Warrington  stated  to 
members  of  the  Jury  that  they  "could  have 
all  they  could  drink  if  he  won  the  case." 
The  denial  of  this  is  that  Warrington  did 
not  state  that  "he  would  buy  all  they  could 
drink  If  he  won  the  case,  or  any  words  to 
that  effect"  It  may  be  that  this  denial  was 
Intended  to  be  full  and  complete,  but  In  fact 
it  was  evasive.  But  we  do  not  rest  this  opin- 
ion on  any  doubtful  state  of  facts.  We  rest 
It  upon  the  uncontradicted  facts. 

The  books  are  full  of  cases  In  our  own  state 
and  elsewhere  Involving  applications  for  a 
new  trial  on  the  ground  of  misconduct  of 
Jurors.  Where  the  misconduct  is  without  the 
knowledge  or  participation  of  the  successful 
party,  much  liberality  is  indulged  in  sustain- 
ing the  verdict,  notwithstanding  such  mis- 
conduct It  Is  not  the  policy  of  the  law  to 
punish  the  successful  litigants  for  the  sins  of 
the  Jury.  Eich  v.  Taylor,  20  Minn.  378  (GIL 
330);  State  v.  Conway,  23  Minn.  291.  And  if 
it  does  not  appear  that  the  misconduct  was 
occasioned  by  the  prevailing  party  or  by 
some  one  in  his  behalf  the  verdlt^  wUl  not 
ordinarily  be  set  aside,  unless  there  is  rea- 
sonable cause  to  believe  that  the  misconduct 
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was  prejudicial  to  the  moving  party.  Koebl- 
er  V.  Cleary,  23  Minn.  325;  Helmbrecht  v. 
Helmbrecht,  31  Minn.  504,  18  N.  W.  449; 
Woodbury  v.  City  of  Anoka,  52  Minn.  329,  54 
N.  W.  18T. 

But  where  the  misconduct  Is  upon  the 
prompting  or  with  the  participation  of  a 
party  to  the  action,  or  of  a  person  Interest- 
ed Id  Its  outcome,  a  different  case  Is  present- 
ed and  the  courts  have  dealt  vigorously  with 
such  misconduct  The  acceptance  by  Jurors 
of  refreshment  or  favors  at  the  expense  of 
interested  persons  has  been  considered  deci- 
sive misconduct  and  has  been  uniformly  held 
to  be  ground  for  a  new  trial.  Sandstrom  v. 
Oregon-Wash.  R.  &  N.  Co.,  69  Or.  194,  136 
Pac.  878,  49  L.  R.  A.  (N.  S.)  889;  Scott  v. 
Tubbs,  43  Colo.  221,  95  Pac.  540,  19  I*  R.  A. 
(N.  S.)  733;  Rainy  v.  State,  100  Ga.  82,  27 
S.  E.  709.  The  use  of  Intoxicating  liquor  by 
a  Juror  during  the  progress  of  the  trial,  not 
resulting  In  Intoxication,  was  held  In  some 
early  cases  to  vitiate  the  verdict  even  though 
without  the  knowledge  or  participation  of 
the  prevailing  party.  People  v.  Douglass,  4 
Cow.  (N.  T.)  26,  16  Am.  Dec  332.  This  doc- 
trine is  not  now  generally  recognized  (Com- 
monwealth V.  Fisher,  226  Pa.  189,  75  AO. 
204,  26  L.  R.  A.  [N.  S.]  1009,  134  Am.  St.  Rep. 
1035),  and  it  Is  not  the  rule  in  this  state 
(State  ▼.  Madlgan,  67  Minn.  425,  59  N.  W. 
490;  State  v.  Salverson,  87  Minn.  40,  91  N. 
W.  1).  But  familiar  association  In  drinking 
places  between  Jurors  and  interests  persons 
may  well  constitute  misconduct,  regardless 
of  who  bears  the  expense.  In  VoUrath  v. 
Crowe,  9  Wash.  374,  37  Paa  474,  the  conduct 
of  a  Juror  in  drinking  with  an  Interetsted 
party  was  severely  scored,  though  a  new 
trial  was  granted  upon  other  grounds.  In 
Austin  &  McCargar  v.  Langlols,  81  Vt  223, 
69  Atl.  739,  a  verdict  was  set  aside  because 
a  Juror  had  played  cards,  though  not  for 
stakes,  with  the  defendant's  attorney.  The 
ground  of  the  decision  was,  not  that  there 
was  anything  vicious  In  a  game  of  cards,  hut 
that  the  close  relation  in  which  the  attorney 
and  the  Jurors  were  placed  was  likely  to  be 
harmful. 

If  Jurors  are  to  dispense  Justice  fairly  and 
if  their  verdicts  are  to  retain  the  confidence 
and  respect  of  litigants  and  the  public  gen- 
erally, the  purity  of  Jury  trials  must  be  Jeal- 
ously guarded.  We  know  of  nothing  more 
likely  to  breed  distrust  of  the  result  of  a 
Jury  trial  than  undue  familiarity  between 
Jurors  and  persons  interested  in  the  outcome 
of  the  litigation.  In  the  nature  of  things  it 
Is  impossible  to  directly  prove  prejudice  from 
such  association,  and  exact  proof  Is  not  re- 
quired. Koehler  v.  Cleary,  23  Minn.  325; 
Akin  V.  Lake  Superior  Con.  Iron  Mines,  103 
Minn.  204,  114  N.  W.  654,  837.  It  may  not 
be  easy  to  say  Just  what  extent  of  associa- 
tion bet»een  parties  and  Jurors  will  be  re- 
quired to'warrant  setting  aside  a  verdict    It 


is  not  necessary  that  we  should  here  draw 
the  line.  In  dealing  with  such  questions  the 
court  should  not  be  captious  enough  to  act 
upon  trifles,  but  If  the  association  between 
the  Jurors  and  the  prevailing  party  is  snch 
as  to  cause  well  grounded  fear  as  to  the  fair- 
ness of  the  verdict  it  should  be  set  aside. 
We  think  the  facts  disclosed  here  are  su£B- 
dent  to  require  us  to  set  aside  this  verdict 

What  we  hold  is  that,  where,  during  the 
coarse  of  a  Jury  trtal,  a  person  interested  in 
the  result  associates  a  great  deal  with  mem- 
bers of  the  Jury,  meeting  with  them  during 
the  recesses  of  the  court  walking  to  and 
from  the  courthouse  with  them,  talking  with 
them,  and  generally  keeping  in  their  compa- 
ny and  associating  and  drinking  with  them 
in  saloons,  and  the  jurors  permit  that  sort 
of  association  and  participate  in  it,  they  are 
guilty  of  such  misconduct  as  must  vitiate 
any  verdict  favorable  to  the  interest  of  such 
meddler.  Jurors  must  forego  such  social  di- 
versions with  interested  persons  during  the 
progress  of  a  lawsuit  the  merits  of  which 
they  are  to  decide. 

Order  reversed  and  new  trial  granted. 

BROWN,  a  J.,  did  not  sit 


MORTON  BRICK  &  TILE  CO.  v.  SODEB 
•   GREN.     (No.  19337  [224].) 

(Supreme  Court  of  Minnesota.     July  2,  1915.) 

(SyllaJtyu  tty  the  Court.) 

Action  <8c325— Jubt  «=»10,  14,  25— Trusts- 
Action  TO  Ohabob:  Trustee  —  CoiiPLAiNi 
—Right  to  Juby  TbiaIt— Leoai,  and  Eq- 
ttiTABLE  Issues. 

Article  1,  \  4,  Minnesota  State  Constitution, 
continued  the  right  of  trial  by  jury  as  it  existed 
at  the  time  the  Constitution  was  adopted,  but  It 
did  not  enlarge  the  right.  In  actions  at  law 
either  party  may  demand  a  jury  trial.  In  equi- 
table actions  neither  party  can  demand  a  jury 
trial  as  of  right  as  to  any  issue.  Where_  legal 
and  equitable  issues  are  united,  the  legal  issues 
are  triable  by  a  Jury  and  the  equitable  issues 
by  the  court.  But  to  secure  a  jury  trial  of  is- 
sues properly  triable  by  jury,  demand  mast  l>e 
made  that  the  specific  issues  proper  for  trial  by 
jury  be  so  tried. 

The  complaint  in  this  action  alleges  an  agree- 
ment to  finance  a  corporation  and  failure  to  do 
so,  a  successful  conspiracy  to  wreck  the  corpo- 
ration and  to  procure  it  to  be  adjudicated  a 
bankrupt,  the  fraudulent  purchase  of  the  assets 
from  the  trustee  for  a  small  fraction  of  their 
value,  that  the  defendant  accordingly  held  the 
assets  purchased  in  trust  for  the  corporation, 
and  tliat  he  disposed  of  them  wrongfully,  and  it 
demands  Judgment  for  tiie  damages  sustained. 
Held,  the  action  is  one  to  charge  the  defendant 
as  trustee,  to  require  him  to  account  as  such, 
that  it  is  an  equitable  action,  and  plaintiff  was 
not  entitled  to  a  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent. 
Dig.  I!  124-145,  147-149,  153,  156-159,  813; 
Dec.  Dig.  «=>25;  Jury,  Cent.  Dig.  §§  15,  16, 
27%,  40-60,  66-83,  154-173;  Dec  Dig.  «=»10, 
14,  25J 

Appeal  ttom  District  Court,  Hennepin 
County;    John  H.  Steele,  Judge. 


^s>£^r  f fjiar  csMa  see  same  topic  ana  K^Y-NUMBKil  in  all  Key-Numbered  Uigesta  B#d  iiuiszM 


Digitized  by 


Google 


528 


163  NORTHWESTERN  REPORTER 


(Mlna 


Action  by  the  Morton  Brick  &  Tile  Com- 
pany against  H.  A.  Sodergren.  From  an  ad- 
verse order,  plaintiff  appeals.    AfBrmed. 

O.  M.  Peabody  and  Geo.  S.  Grimes,  botli 
of  Minneapolis,  for  appellant  A.  B.  Dare- 
llus,  of  Minneapolis,  for  respondent. 

HALIAM,  J.  The  complaint  alleges  that 
defendant  was  president,  treasurer,  general 
manager  and  a  director  in  plaintiff  corpora- 
tion; that  an  agreement  was  made  by  which 
defendant  agreed  to  finance  the  corporation, 
provide  it  with  suflSdent  funds  to  carry  on 
its  business  and  pay  its  debts  as  they  ma- 
tured ;  that  mortgages  for  $24,000  upon  the 
company's  real  and  i>ersonal  property  were 
given  tiim  to  secure  such  advances;  that  de- 
fendant, in  violation  of  his  agreement,  in- 
curred debts  in  the  name  of  the  corporation 
in  the  sum  of  $20,000,  fraudulently  neglected 
and  refused  to  i>ay  the  same  or  to  finance  the 
corporation,  and,  for  the  purpose  of  defraud- 
ing the  corporation,  conspired  with  certain 
of  its  creditors  to  wreck  it  and  to  procure  it 
to  be  adjudicated  a  bankrupt  on  petition  of 
creditors,  and  that  upon  his  procurement  It 
was  so  adjudicated  a  bankrupt ;  that  defend- 
ant then  connived  to  purchase  of  the  trustee 
In  bankruptcy  and  did  purchase  from  said 
tmstee  all  the  assets  of  the  corporation,  pay- 
ing therefor  only  $1,250,  whereas  they  were 
worth  $90,000;  that  defendant  took  title  to 
all  said  assets  in  bis  own  name,  but  to  trust 
for  the  use  and  benefit  of  the  corporation, 
that  in  violation  of  his  duties  he  wrongfully 
disposed  of  all  of  said,  assets  and  converted 
the  same  and  the  proceeds  thereof  to  his  own 
use,  and  that  plaintiff  sustained  damages  in 
the  sum  of  $00,000. 

Defendant  answered,  admitting  the  ofiScIal 
capacity  of  defendant  tn  the  corporation,  ad- 
mitting the  mortgages,  alleging  that  they 
were  given  to  secure  money  theretofore  ad- 
vanced and  loaned  to  plaintiff,  admitting  the 
adjudication  In  bankruptcy  of  plaintiff,  the 
appointment  of  a  trustee  and  the  sale  of  the 
assets  to  defendant,  and  denying  the  other 
allegations  of  the  complaint. 

Plaintiff  demanded  a  jury  trial,  'nils  the 
court  denied.  Plaintiff  refused  to  submit  tlie 
case  without  a  jury  and  it  was  thereupon  dis- 
missed for  want  of  prosecution. 

The  sole  question  on  this  appeal  is  whether 
the  plaintiff  was  entitled  to  a  jury  trial. 
The  Constitution  provides  that  "the  right  of 
trial  by  jury  shall  remain  inviolate,  and  shall 
extend  to  all  cases  at  law."  Article  1,  §  4. 
The  statute  provides  that  "in  actions  for  the 
recovery  of  money  only,  *  •  *  the  Issues 
of  fact  shaU  be  tried  by  a  jury."  O.  S.  1913, 
S  7792.  This  provision  is  no  broader  than 
the  provision  of  the  Constitution.  It  has  al- 
ways been  held  that  the  effect  of  this  section 
of  the  Constitution  is  to  recognize  the  right  of 
trial  by  jury  as  It  existed  at  the  time  the 
Constitution  was  adopted,  that  is.  Its  purpose 
was,  not  to  enlarge  such  right,  but  to  contin- 


ue It  inviolate.  Whallon  v.  Bancroft,  4  Minn. 
109  (Gil.  70);  State  ex  rel.  Styve  v.  Kingsley, 
85  Minn.  215,  218,  88  N.  W.  742;  Peters  v. 
City  of  Duluth,  119  Minn.  96,  137  N.  W.  390, 
41  L.  R.  A.  (N.  S.)  1044.  In  actions  originally 
actions  at  law  either  party  may  demand  a 
jury  trial.  In  actions  which,  according  to 
the  former  practice,  were  equitable  actions 
pure  and  simple  neither  party  can  demand 
a  jury  trial  as  of  right  as  to  any  issue.  Jor- 
dan V.  White,  20  Minn.  91  (Gil.  77);  Gamer 
V.  Rels,  25  Minn.  475 ;  Shipley  v.  Bolduc,  93 
Minn.  414,  101  N.  W.  952.  In  mixed  actions, 
that  Is,  in  actions  where  legal  issues  are 
united  with  equitable  issues,  the  legal  issues 
are  triable  by  a  jury  and  the  equitable  is- 
sues by  the  court.  Greenleaf  v.  Egan,  30 
Minn.  316,  15  N.  W.  254.  In  such  cases  some 
decisions  hold  that  the  party  who  has  inject- 
ed the  equitable  issues  into  the  case^  whUe 
he  does  not  deprive  the  other  party  of  his 
right  to  have  legal  Issues  tried  by  a  Jury, 
waives  a  jury  himself.  24  Cyc.  158;  Cogs- 
well V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  105  N.  Y. 
319,  11  N.  B.  51&  The  correctness  of  this 
latter  rule  Is  not  Important  here.  In  any 
event,  in  order  to  secure  a  Jury  trial  of  tUe 
Issue  properly  triable  by  jury,  demand  must 
be  made,  not  that  all  Issues  in  the  case  be 
tried  by  a  Jury  but  that  the  specific  Issues 
proper  for  trial  by  jury  be  so  tried.  Green- 
leaf  V.  Egan.  30  Minn.  316,  15  N.  W.  254. 
Plaintiff  taade  no  such  demand.  He  demand- 
ed a  jury  trial  of  all  Issues. 

We  think  this  case  presents  equitable  is- 
sues. Plaintiff  contends  that  the  action  is 
one  "for  the  recovery  of  money  only";  that 
it  is  merely  an  action  to  recover  the  value 
of  certain  property  and  the  proceeds  of  cer- 
tain other  property  misappropriated  by  de- 
fendant. If  it  were  this  and  nothing  more, 
then  surely  plaintiff  was  entitled  to  a  jury 
trial.  But  this  language  does  not  properly 
characterize  the  action.  The  action  is  in 
no  sense  the  action  of  conversion,  for  it  in- 
volves dealing  with  real  as  well  as  personal 
property.  Nor  is  it  like. an  acticm  for  coi.- 
version.  In  form  it  is  an  action  for  damages 
for  the  wrongful  disposition  of  real  and  per- 
sonal property,  and  the  prayer  for  relief  de- 
mands only  damages.  But  it  is  not  the  label 
affixed  by  the  pleader,  but  the  nature  and 
character  of  the  controversy,  that  determines 
whether  or  not  the  action  is  legal  or  equita- 
ble. Com'ra  of  Mille  Lacs  Ca  v.  Morrison,  22 
Minn.  178,  182.  The  prayer  for  relief  is  not 
conclusive.  Bond  v.  Welcome,  61  Minn.  43, 
44,  63  N.  W.  3.  We  think  this  action  is  es- 
sentially an  action  to  charge  the  defendant 
as  a  trustee  of  certain  property,  the  legal 
title  to  which  he  holds,  and  to  require  him 
to  account  as  such  trustee.  Affirmative  re- 
lief to  this  end  must  be  granted  before  the 
plaintiff  can  recover  at  all.,  This  is  equitable 
relief,  and  the  action  is  accordingly  equitable 
in  its  nature,  and  plaintiff  was  not  entitled 
to  a  jury  triaL    See  Greenleaf  r.  Egan,  30 
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Minn.  316,  15  N.  W.  2B4;  Judd  v.  Dike,  30 
Minn.  380,  16  N.  W.  672;  Lace  v.  Flxen,  39 
Minn.  46,  38  N.  W.  762;  Bond  v.  Welcome,  61 
Minn.  43,  63  N.  W.  3.  These  cases  are  not 
Just  like  the  one  at  bar  In  their  facts,  but 
they  are  lllustratlTe  of  the  principles  In- 
volved. 

Plaintiff  relies  on  Blackman  v.  Wheaton, 
13  Minn.  326  (Oil.  299),  and  Tancre  v.  Rey- 
nolds, 35  Minn.  476,  29  N.  W.  171.  These  ac- 
tions were  in  replevin.  It  was  held  in  each 
case  that  the  issues  were  triable  by  Jury, 
and  that  the  fact  that  certain  principles  ol 
equity  were  involved  as  bearing  upon  the 
question  of  title  and  right  of  possession  did 
not  alter  the  case.  The  substance  of  these 
decisions  is  that  when  the  plaintiff  has  title 
to  property,  which,  as  it  exists  and  without 
any  atllrmatlve  equitable  relief,  gives  a  right 
of  possession,  an  action  by  plaintiff  to  re- 
cover for  the  wrongful  detention  of  such 
property  is  essentially  a  legal  one,  even 
though  the  plaintiff's  title  may  have  been 
equitable  in  its  origin.  See,  also,  Jones  v. 
Rahllly,  16  Minn.  320  (GIL  283).  But  where 
a  party  has  a  mere  equity  which  does  not 
give  him  the  right  to  possession  or  to  any 
remedy  predicated  on  the  right  of  iwssesslon, 
without  affirmative  relief  enforcing  the  equi- 
ty, an  action  for  the  enforcement  of  his  rights 
Is  essentially  an  equitable  action.  These  cas- 
es do  not  bold  otherwise.  The  plaintiff  in 
this  case  pleads  equities  entitling  him  to 
equitable  relief,  and  a  jury  trial  was  prop- 
erly denied. 

Order  affirmed. 


KLJmZIKSKl  T.  GREAT  NORTHERN  RY. 

CO.    (No.  19264  [183).) 
(Supreme  Court  of  Minnesota.    July  2,  1915.) 

(Syllabut  iy  <A«  Court, 

1.  Damaoes  «»76— MAarrsB  and  Skkvant 
C=»276— Death  of  Railboad  'EupjMrt— 
Causk  of  Accident— CiBctnisTANTiAi.  Evi- 
dence. 

Action  tot  death  by  wrongful  act  Plain- 
tiers  intestate  met  death  while  in  the  employ 
of  defendant  in  its  switch  yard.  His  last  place 
of  work  was  at  one  of  the  switches  in  the 
yard.  No  occasion  is  shown  that  would  call  him 
elsewhere.  His  body  was  found  near  this 
switch.  His  _  overshoe  was  found  caught  be- 
tween the  switch  bar  and  a  tie,  with  some  cir- 
camstances  indicating  that  his  foot  bad  been 
drawn  from  it  and  then  crushed.  In  such  a 
case,  circumstantial  evidence  as  to  the  cause 
of  the  injury  is  sufficient  if  it  furnishes  a  rea- 
sonable basis  for  the  jury  to  infer  that  some 
wrongful  act  of  defendant  was  the  cause.  The 
evidence  is  sufficient  to  support  an  inference 
that  deceased  was  killed  at  this  switch. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  154,  153;  Dec.  Dig.  <g=>76; 
Master  and  Servant,  Gent.  Di?.  Jf  95-862,  964, 
969,  970,  976;   Dec.  Dig.  <8=9276.] 

2.  Mabteb  and  Skbvant  «s>137,  278  — 
INJUBT  TO  Railboad  Employ^— IiOokottf— 
Rbasonablb   Case— SumciENcr  or   Evi- 

DKNOB. 

The  engineer  in  a  switching  yard,  where 
arc  constantly  working  ni>on  the  tracks. 


owes  a  duty  to  keep  a  lookout  for  them.  H{« 
duty  is  that  of  reasonable  care.  The  evidence 
la  such  that  a  jury  might  weU  find  th&t  the 
engineer  did  not  exercise  snch  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  209,  270,  273,  274,  277, 
278,  964,  956-9^8,  960-969,  971,  972,  977; 
Dec.  Dig.  «=»137,  278.] 

Appeal  from  District  Court,  St  Louis 
County;  Wm.  A.  Cant,  Judge. 

Action  by  Elizabeth  Kludzinskl,  as  admin- 
istratrix, against  the  Great  Northern  Rail- 
way Company.  From  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Baldwin,  Baldwin  ft  Holmes,  of  Dnluth, 
and  M.  L.  Countryman,  of  St.  Paul,  for  ap- 
pellant Fogarty  ft  Gonska,  Warner  B. 
Whipple,  and  Frank  B.  Randall,  all  of  Dn- 
luth, for  respMident 

HALLAM,  J.  [1]  1.  On  January  14,  1918, 
Frank  Kludzinskl  was  killed  while  in  the 
employ  of  the  defendant  In  its  Superior  yard. 
No  one  saw  the  accident  It  was  conceded, 
however,  that  he  was  run  over  by  a  switch 
engine  of  defendant  which  was  engaged  In 
Bwltdiing  can  about  the  yard.  Deceased 
was  ordered,  a  short  time  before  hla  death, 
to  clean  the  snow  from  a  switch  known  as 
switch  No.  11.  When  last  seen  alive  he  was 
still  working  at  this  switch,  nils  was  about 
five  or  ten  minutes  before  his  body  was  dis- 
covered. It  is  not  dear  from  the  testimony 
whether  be  bad  finished  this  work  or  not. 
One  of  plaintiff's  witnesses  testified  that 
when  he  arrived  after  the  accident  the  switch 
had  been  cleaned  oat.  One  of  defendant's 
witnesses,  the  foreman  of  the  section,  testi- 
fied that  he  left  deceased  at  this  work  about 
20  minutes  before  he  heard  of  the  accident ; 
that  when  he  left  him  there  was  not  much 
done,  and  when  he  came  back  after  the  acci- 
dent "there  was  some  work  done."  The  body 
of  deceased  was  found  at  this  switch  and  be- 
tween the  tracks.  His  tools  lay  on  the  ground 
near  by.  The  body  was  bady  mutilated.  A 
pool  of  blood  lay  near  by.  A  left  foot  over- 
shoe worn  by  deceased  was  found,  torn,  and 
wedged  in  between  the  switch  bar  and  the 
tie.  The  left  foot  was  found  crushed  to  a 
pulp,  and  there  was  gronnd  for  an  inference 
that  the  foot  could  not  have  been  so  crushed 
while  in  tbe  overshoe  and  that  the  shoe  was 
torn  in  the  process  of  pulling  the  foot  from 
It 

The  burden  of  proof  Is  upon  the  plaintiff 
to  prove  that  some  negligent  act  of  defen<!l- 
ant  caused  the  death  of  deceased.  It  Is  not 
incumbent  on  the  defendant  to  show  how  the 
accident  happened.  If  the  cause  of  its  hap- 
pening is  not  established,  the  defendant  Is 
entitled  to  prevail.  The  proof  most  estab- 
lish causal  connection  beyond  the  point  of 
conjecture.  It  must  show  more  than  a  pos- 
sibility of  Injury  from  defendant's  acts.  It 
must  be  more  than  merely  consistent  with 
plalntifTs  the<wy  of  how  the  accident  oecnr- 
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red.  Tet  the  causal  connection  between  the 
negligent  act  of  defendant  and  the  Injury  to 
plaintiff  need  not  be  proved  by  direct  evi- 
dence. The  evidence  may  be  circumstantial, 
and  circumstantial  evidence  is  sufficient  if  it 
furnishes  a  reasonable  basis  for  the  Jury  to 
infer  that  some  negligent  act  of  the  defend- 
ant was  the  cause  of  the  injury.  ILewls  v. 
O.  G.  W.  Ry.  Co.,  124  Minn.  487,  145  N.  W. 
393,  and  cases  cited. 

The  contention  of  plaintiff  is  that,  while 
deceased  was  engaged  at  his  work  of  clean- 
ing this  switch,  the  engine  approached;  tliat 
his  foot  became  caught  between  the  switch 
bar  and  the  tie  in  the  place  where  his  over- 
shoe was  found;  and  that  he  was  unable  to 
extricate  liimself  in  time  to  escape  being  run 
over  by  the  approaching  engine.  We  think 
the  evidence  is  such  as  to  fairly  sustain  this 
theory  of  the  case.  The  work  in  which  de- 
ceased was  last  engaged  at  switch  No.  11,  the 
absence  of  any  occasion  shown  for  his  being 
on  the  track  elsewhere,  the  wedged-in  over- 
shoe, the  position  of  the  body,  and  the  pool 
of  blood  near  by,  all  point  strongly  to  the 
conclusion  that  here  was  the  place  where 
deceased  was  first  struck  by  the  engine,  and 
that  the  catching  of  his  left  foot  between  the 
switch  bar  and  the  tie  compelled  him  to  re- 
main in  a  ixjsltion  where  he  could  not  avoid 
the  approaching  engine. 

In  fact  were  it  not  for  one  bit  of  trodhle- 
eome  testimony  we  should  find  little  occasion 
to  doubt  the  correctness  of  this  theory.  The 
testimony  to  which  we  refer  is  as  follows: 

Two  of  plaintiff's  witnesses  expressed  the 
opinion  that  the  body  had  been  dragged  for 
about  100  feet  between  the  switch  and  what 
Is  called  the  "viaduct."  The  switch  engine 
had  traversed  this  course  back  and  forth. 
Plaintiffs  case  rests  on  the  theory  that  de- 
fendant was  first  struck  by  the  engine  at 
switch  No.  11,  and  inasmuch  as  his  body 
was  found  at  switch  No.  11,  it  follows  that, 
if  it  had  been  dragged  over  the  space  between 
the  switch  and  the  viaduct  at  all,  it  must 
have  been  dragged  from  the  switch  to  the 
viaduct  and  back,  and  this  was  the  opinion 
of  these  witnesses.  This  conclusion  is  their 
inference  from  the  presence  of  spots  of  blood 
over  this  iwrtlon  of  the  track  and  the  ap- 
pearance of  something  having  been  drawn  or 
brushed  over  the  snow  that  lay  on  the 
ground.  From  the  facts  spread  upon  the 
record  we  are  not  impressed  with  the  con- 
clusiveness of  the  opinion  that  deceased  was 
dragged  at  all.  Defendant's  witnesses  do 
not  appear  to  have  entertained  any  such  the- 
ory. The  most  that  any  of  them  said  when 
questioned  on  this  subject  is  found  in  the 
testimony  of  the  yard  foreman  that  "there 
was  a  little  blood;  not  much  to  be  seen, 
though."  However,  this  theory  was  advanc- 
ed as  an  opinion  by  pialutiS's  witnesses,  and 
it  appears  to  have  been  entertained  by  plain- 
tiff, and  we  are  not  disposed  to  repudiate  it. 
But  we  cannot  see  that  it  greatly  benefits  the 


defendant.  Defendant  urges  that  if  the  body 
was  dragged  over  the  space  between  the 
switch  and  the  viaduct  it  is  more  reasonable 
to  believe  that  deceased  had  been  killed  at 
the  viaduct  and  dragged  only  one  way  than 
to  believe  that  he  was  dragged  from  the 
switch  to  the  viaduct  and  back,  and  it  urges 
that  a  theory  that  deceased  could  have  been 
dragged  to  the  viaduct  and  then  back  and 
dropped  at  the  precise  point  where  he  wai 
first  struck  is  so  inherently  improbable  that 
it  is  Incapable  of  belief.  Such  a  coincidence 
must  Indeed  have  been  a  strange  one.  But 
the  theory  that  deceased  was  killed  at  the 
viaduct  and  dragged  from  there  to  the  switch 
presents  even  greater  difficulties.  If  he  was 
killed  at  the  viaduct  it  was  a  still  more 
strange  coincidence  that  his  body  should 
have  been  dropped  just  at  his  last  place  of 
work  and  where  his  tools  lay,  and  that  his 
overshoe,  torn  from  his  foot,  should  in  some 
Inscrutable  manner  be  deposited  and  wedged 
into  the  position  where  it  was  found.  It  ap- 
pears to  us  that  no  advantage  can  accrue  to 
defendant  from  the  troublesome  opinion  of 
these  witnesses  that  the  body  of  deceased 
had  been  dragged  after  he  was  struck  by  the 
engine. 

We  are  of  the  opinion  that  the  evidence 
fairly  sustains  the  claim  that  deceased  was 
struck  by  the  engine  while  he  was  at  switch 
No.  11  in  the  course  of  his  duty. 

[2]  2.  The  next  question  is:    Was  the  act 
of  defendant  in  running  over  deceased  negli- 
gent?   The  negligence  charged  is  the  omis-  ] 
sion  to  keep  a  proper  lookout  so  as  to  avoid  ' 
injuring  persons  working  on  the  track.    The  ', 
evidence  on  this  subject  is  sufficient  to  Justi-  . 
fy  a  finding  of  negligence  in  this  particular. 
Men  were  constantly  at  work  on  these  tracks.  ' 
The  engineer  owed  a  duty  to  keep  a  proper  i 
lookout  for  them.    Drickson  v.  St.  Paul  &  D.  I 
R.  Ca,  41  Minn.  500,  43  N.  W.  832,  SUB. 
A.  786;    Brltton  v.  N.  P.  Ry.  Co.,  4T  Minn. 
340,  50  N.  W.  231 ;   Schulz  v.  C,  M.  &  St  P. 
Ry.  Co..  57  Minn.  271,  69  N.  W.  102.     He 
vras  under  Instructions  to  give  them  warn- 
ing when  he  saw  them.     Their  safety  was 
quite  as  important  as  the  dispatch  of  the 
business  of  the  switching  yard.     He  could 
not  devote  his  whole  time  to  their  protec- 
tion, for  he  had  other  work  to  do,  and  they 
must  be  expected  to  exercise  care  for  their 
own  safety.    But  it  was  his  daty  to  exercise 
such  reasonable  care  as  a  person  of  ordinary 
prudence  would,  under  the  same  conditions, 
considering  on  the  one  hand  the  dangers  to 
the  men  in  working  on  the  track,  and  on  the 
other  hand  his  other  necessary  duties  as  en- 
gineer.    The  jury  might  well  find  that  the 
engineer  did  not  exercise  such  care.    He  tes- 
tified at  one  point  that  he  was  giving  his 
"undivided  attention"  to  the  signals  of  the 
switch  foreman,  and  at  another  p<^t  that 
when  he  was  backing  up  he  "paid  no  atten- ' 
tion  to  what  is  going  on  ahead."    He  did  not 
in  fact  see  deceased  upon  the  track  at  all. ; 
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and  did  not  see  his  body  npon  tbe  track  un- 
til he  was  signaled  to  stop.     We  think  tbe 
etidenoe  of  negligence  soffident. 
Judgment  affirmed. 


COHEN  V.  TODD  et  aL     CNo.  18277  [185].) 
(Supreme  Gourt  of  Minnesota.     July  2,  1915.) 

(Syllabut  hy  the  Court.) 

1.  Lardlobd  and  Tenant  «3>20&— Asbiokek 
OF  iJUiSE— Liability  fob  Rent. 

The  asaignee  of  a  lease,  who  assumea  no  ob- 
ligatian  by  coutract  to  pay  rent,  is  liable  for 
rent  during  the  time  he  holds  the  lease,  but, 
after  be  makes  a  reassignment  and  delivers  pos- 
session to  a  second  assignee,  his  liability  for 
rent  thereafter  to  accrue  ceases.    This  is  on  the 

Erinciple  that  his  liability  daring  the  time  he 
olds  the  lease  is  founded  on  privity  of  estate, 
and,  aa  soon  as  such  privity  of  estate  ceases, 
the  liability  ceases  with  it. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §§  737,  821-831 ;  Dec.  Dig. 
<8=920S.] 

2.  Lardlokd  and  Tenart  «s»7d  —  Assion- 
vsNi  or  IiBASE— Wbittbn  Co«8Biit— Waiv- 

BB. 

A  covenant  In  a  lease  requiring  written 
consent  of  the  lessor  to  any  assignment  of  the 
lease  may  be  waived  by  the  lessor,  and  it  is 
waived  by  acceptaace  of  rent  from  the  assignee 
with  knowledge  of  the  assignment 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig',  if  225-230;  Dec.  Dig.  <S=> 
76.] 

Appeal  from  Municipal  Court  of  Minneapo- 
lis ;   Winfleld  W.  Bardwell,  Judge. 

Action  by  I.  Cohen  against  Thomas  W. 
Todd  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

A.  C.  Middelstadt,  of  Minneapolis,  for  ap- 
Iiellant  lU  O.  Rue,  of  Minueapoils,  for  re- 
spondents. 

HALLAAf,  7.  [1]  1.  This  Is  an  action  to 
recover  from  an  assignee  of  a  lease  rent 
which  accrued  after  he  had  made  a  reassign- 
ment and  delivered  up  possession  to  a  second 
assignee.  The  action  cannot  be  maintained. 
The  assignment  to  defendant  was  a  naked  as- 
signment Neither  by  the  terms  of  the  as- 
signment, nor  in  any  other  manner,  did  de- 
fendant assume  any  contract  obligation  to 
pay  rent  As  long  as  be  held  tbe  property 
under  his  assignment  the  law  required  him 
to  pay  rent  according  to  the  terms  of  the 
lease.  But  when  he  again  assigned  the  term 
and  delivered  up  possession  to  a  second  as- 
signee, bis  liability  for  rent  thereafter  to  ac- 
crue ceased.  This  has  been  the  rule  of  the 
common  law  consistently  followed  for  more 
than  200  years.  Pitcher  ▼.  Tovey,  4  Mod. 
(Eng.)  71;  Valllent  V.  Dodemede,  2  Atk. 
(Eng.)  546;  Taylor  v.  Shum,  1  B.  &  P.  (Eng.) 
21 ;  Tiff.  L.  &  T.  1131 ;  2  Underbill,  L.  &  T. 
1090;  Johnson  t.  Sherman,  15  Cal.  287,  76 
Am.  Dec.  481;  Patten  v.  Deshon,  1  Gray 
(Mass.)  325,  829;  Consumers'  Ice  Co.  v.  Bixler 
&  (3o.,  84  Md.  437,  35  Atl,  1086;  Durand  v. 
Chirtls,  57  N.  Y.  7;  Wash.  N.  Gas  Co.  v.  John- 


son, 123  Pa.  576,  16  AtL  T99.  The  rule  is 
founded  on  sound  reason.  The  assignee  hav- 
ing assumed  no  contract  obligation  cannot  be 
sued  on  contract  His  liability  during  tbe 
time  he  holds  under  the  lease  is  founded  on 
privity  of  estate.  After  he  has  surrendered 
tbe  premises  either  to  tbe  lessor  or  to  an- 
other assignee  there  U  no  longer  privity  of 
estate.  Tbere  is  then  no  principle  of  law  or 
equity  upon  which  to  predicate  liability  for 
rent  to  accrue,  and  liability  no  longer  exists. 
This  is  but  an  application  of  the  general  prin- 
ciple that  an  assignee  of  a  lease  is  liable  on 
covenants  running  with  tbe  land,  Ijut,  being 
liable  solely  In  privity  of  estate,  be  is  liable 
only  for  obligations  maturing  or  breaches  oc- 
curring while  he  holds  the  estate  as  assignee, 
and  not  for  those  which  occurred  before  he 
became  assignee  or  after  be  ceased  to  be  sndi. 
Trask  T.  Graham,  47  Minn.  571,  50  N.  W.  917. 

[2]  2.  Plaintiff  contends  that  the  assign- 
ment by  defendant  to  his  assignee  never  be- 
came operative,  A  covenant  of  tbe  lease  for- 
bade any  assignment  of  tbe  term  without 
the  written  consent  of  tbe  lessor.  The  lessor 
consented  In  writing  to  tbe  first  assignment 
(that  is,  to  the  assignment  made  by  the  lessee 
to  defendant)  but  did  not  consent  in  writing 
to  the  assignment  made  by  defendant  De- 
fendant contends  that  the  covenant  against 
assignments,  except  with  the  written  consent 
of  the  lessor,  has  no  application  to  a  second 
assignment  made  by  the  lessee's  assignee. 
We  need  not  concern  ourselves  with  that 
question.  The  fact  Is  tbe  lessor  knew  of  the 
assignment  by  defendant,  and  after  it  was 
made  he  collected  rent  for  several  months 
from  defendant's  assignee  and  other  succes- 
sive assignees.  A  covenant  against  assign- 
ments without  the  written  consent  of  the  les- 
sor Is  one  inserted  for  the  lessor's  benefit,  and 
he  may  waive  the  requirement  of  written 
consent  by  his  conduct  1  Tiffany,  L.  &  T. 
i  152;  Taylor,  L.  &  T.  (9th  Ed.)  |$  411,  412, 
497;  The  "Elevator  Case"  (C.  0.)  17  Fed. 
200;  Warner  v.  Cochrane,  128  Fed.  553,  63 
C.  C.  A.  207;  Livingston  Co.  Tel.  Co.  v.  Herz- 
berg,  118  111.  App.  599.  When,  with  knowl- 
edge of  tbe  second  assignment,  he  receives 
rent  from  the  second  assignee,  such  conduct, 
unexplained,  is  c(Miclusive  evidence  of  a  waiv- 
er, for  It  is  a  recognition  of  the  assignee  as 
a  tenant  Underbill.  L.  &  T.  $  630 ;  Rand(d 
V.  Tatum,  98  CaL  390,  33  Pac.  433 ;  Ck>lton  v. 
Oorliam  &  Mundy,  72  Iowa,  324,  33  N.  W. 
76;  O'Keefe  v.  Kennedy,  3  Cush.  (Mass.)  325 ; 
Porter  v.  Merrill,  124  Mass.  534 ;  Murray  v. 
Harway,  56  N.  Y.  337,  342 ;  Field  v.  Copping, 
A.  &  8.,  65  Wash.  359,  118  Pac.  329;  Adams 
V.  Shirk,  117  Fed.  801,  55  C.  C.  A.  25;  Wal- 
dron  V.  Hawkins,  32  L.  T.  (Eng.)  119.  After 
receiving  rent  from  the  assignee  with  knowl- 
edge of  tbe  assignment,  the  lessor  could  not 
with  either  consistency  or  good  faith  assert 
that  an  assignment  was  never  made. 

Judgment  affirmed. 


A=>For  other  casaa  ■«•  same  topic  and  KBT-NCMBER  in  all  Key-Mumb«red  Digests  and  Indexes 

Digitized  by  VjOOQIC 


532 


163  NORTHWESTERN  REPORTKB 


(Minn. 


PRICE  T.  MI>fNESOTA.  D.  ft  W.  RT.  CO. 

et  al.    (No.  19296  [1891.) 

(Supreme  Court  of  Minnesota.    July  2,  1015.) 

(Syllabus  ly  the  Court.) 

1.  Action   «=>48,   60— Causes  or  Acnow— 

JOINDEK. 

Two  canses  o{  action,  each  for  malicioas 
prosecution,  held  to  arise  out  of  transactions 
connected  with  the  subject  of  action,  and  to 
each  affect  all  the  parties  to  the  action,  and 
therefore  to  be  properly  united  in  one  com- 
plaint. 

[Ed.  Note.— For  other  cases,  see  Action,  CJent. 
DiK.  ii  450,  471,  490-647;  Dec  Dig.  <8=>48, 
60.] 

2.  Malicious  PROSEcmoK  «=»64  — Motion 
TO  Dismiss— SuFricxBNcT  of  Evidence. 

Certain  motions  to  dismiss,  made  at  the 
close  of  plaintiff's  case  and  again  at  the  close 
of  all  the  testimony,  held  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig,  §S  151-153;  Dec.  Dig. 
«=»64.] 

3.  Malicious  Pboskcution  <g=>64— PeobabU! 
Cause— SumciENCT  or  Evidence. 

The  determination  of  the  trial  court  and 
jury  that  there  was  no  probable  cause  is  held 
correct 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  !i  151-153;  Dec.  Dig. 
«=»64.] 

4.  Malicious  FBOSBcxrnoN  ^=964— Maucb— 
SurFiciENCY  OF  Evidence. 

The  finding  of  the  jury  that  there  was 
malice  is  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Malicious 
ProsecuUon,  Cent  Dig.  {{  161-153;  Dea  Dig. 
<S=»64.] 

5.  Malicious  Pkoseoution  <6s»71— Defense 
—Advice  of  Counsel— Question  fob  Jubt. 

The  defense  of  advice  of  counsel  was  prop- 
erly for  ttie  jury  to  determine,  and  the  evidence 
sustains  the  verdict  on  this  issue. 

[Ed.  Note.— For  other  cases,  see  Malicions 
Prosecution,  Cent  Dig.  ({  160-167;  Dec.  Dig. 
<8=>71.] 

6.  Malicious  Pbosecution  «=>69— Daicaoes 
—Excessive  Recovebt. 

The  damages  are  not  excessive  within  the 

rule  guiding  this  court  in  cases  of  this  kind. 

[Ed.   Note.— For   other    cases,   see   Malicious 

Prosecution,  Cent  Dig.  {  158;   Dec.  Dig.  ^=» 

69.] 

7.  Rulings  on  Evidence  and  Instbuctions. 

There  was  no  prejudicial  error  in  the  rul- 
ings on  evidence,  in  the  charge  or  in  the  refusal 
to  give  requested   instructions. 

8.  Appeal  and  Ebbob  «=»301— Pbesentation 
Below— Motion  fob  New  Tbial— Miscon- 
duct OF  Counsel. 

A  claim  of  misconduct  of  counsel  cannot  be 
urged  as  ground  for  reversal,  unless  it  is  made 
a  ground  of  the  motion  for  a  new  trial  in  the 
court  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ${  1743,  1753-1755;  Dec.  Dig. 
«=»301.] 

Appeal  from  District  Court,  Koochiching 
County ;   B.  F.  Wright,  Judge. 

Action  by  James  L.  Price  against  the  Min- 
nesota, Dakota  &  Western  Railway  Com- 
pany, the  International  Lumber  Company, 
and  others.  Verdict  for  plaintiff,  and  from 
denial  of  a  new  trial  and  from  a  Judgment 


on  the  verdict  the  defendants  named  appeaL 
Affirmed. 

Harris  Richardson  and  Walter  Richard- 
son, both  of  St  Paul,  for  appellants.  Ar- 
nold &  Arnold,  of  Dulutb,  for  respondent 

BTTNN,  J.  This  action  was  brought  to  re- 
cover damages  for  malldous  prosecution. 
The  original  defendants  were  the  appellants 
here,  and  Minnesota  &  Ontario  Power  Com- 
pany, R.  S.  McDonald,  R.  L.  Horr,  B.  J. 
Young,  George  S.  Langland,  John  D.  McKar. 
and  W.  H.  Forrer.  Horr  and  McKay  were 
not  served  with  summons  and  did  not  ap- 
pear. Before  the  close  of  the  trial  the  ac- 
tion was  dismissed  as  to  all  of  the  defend- 
ants except  Minnesota,  Dakota  ft  Western 
Railway  Company,  and  International  Lum- 
ber Company.  There  was  a  verdict  for  $3,- 
230  against  these  defendants  Jointly.  They 
appeal  to  this  court  from  an  order  denying 
a  new  trial,  and  also  from  a  Judgment  &i- 
tered  on  the  verdict 

The  principal  contentions  of  defendants  on 
this  apiteal  are  these:  (1)  There  was  a  mis- 
joinder of  causes  of  action ;  (2)  it  was  error 
to  deny  motions  to  dismiss  made  by  each  of 
the  appealing  defendants  as  to  each  canse  of 
action;  (3)  there  was  probable  cause;  (4) 
there  was  no  malice;  (5)  the  second  of  the 
two  prosecutions  was  t>egun  on  advice  of 
counsel.  There  are  also  claims  of  excesstve 
damages,  error  in  the  rulings  on  evidence 
and  in  the  charge,  and  a  claim  of  miscondact 
of  counseL  The  facts  necessary  to  under- 
stand  the  various  questions  are  somewhat 
complicated,  but  we  regard  the  following 
statement  as  a  sufficient  general  outline. 

The  Watrous  Island  Boom  Company,  a 
corporation  which  appears  to  have  no  active 
agents  or  employes  and  the  capital  stock  of 
which  is  largely  owned  by  the  defendant 
railway  company,  owns  booms,  sorting  and 
hoisting  works  in  the  Ralay  river;  extend- 
ing from  the  mouth  of  the  Black  river  up 
past  the  mouth  of  the  Big  Fork  river.  De- 
fendant International  Lumber  Company  op- 
erates the  plant  of  the  Watrous  Island  Com- 
pany, and  manufactures  lumber  in  its  mill  at 
International  Falls.  Defendant  railway  com- 
pany operates  a  line  of  railroad  counectlng 
the  plant  with  the  mills  of  the  lumber  com- 
pany; a  line  runs  parallel  with  the  Rainy 
river  on  the  Minnesota  side  and  crosses  the 
Big  Fork  river  about  a  mile  from  its  mouth. 
The  lumber  company  owned  a  controlling 
interest  in  the  stock  of  the  railway  company. 
Mr.  E.  W.  Backus  was  the  president  and  geu- 
eral  manager  of  both  these  corporations,  and 
also  of  defendant  Minnesota  ft  Ontario  Pow- 
er (Company,  a  corporation  which  operated 
pulp  and  paper  mills,  and  which  owned  a 
minority  of  the  stock  of  the  lumber  company. 
Defendant  R.  S.  McDonald  was  a  stockholder 
in  both  the  railway  company  and  lumber 
company,  was  a  director  of  the  former,  and 
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superintendent  of  the  latter.  Defendant  Horr 
was  a  stockholder  In  both  companies,  a  di- 
rector In  the  railway  company,  and  secre- 
tary of  the  lumber  company.  Be  waa  a 
brother-in-law  of  Mr.  Backus. 

The  Shevlln-Mathieu  Lumber  Company  and 
allied  "Shevlln  concerns"  have  mills  down  the 
river  at  Spooner  and  Beaudette.  They  had 
great  quantities  of  logs  In  the  Big  Fork  river 
which  they  had  been  unable  to  get  out  for 
two  seasons.  In  Miiy,  1912,  the  Watrous 
Island  Company's  boom  was  full  of  logs ;  logs 
were  held  In  a  pocket  Just  above  the  mouth 
of  the  Big  Fork  by  a  boom  which  sagged 
one-fourth  of  the  distance  across  the  mouth, 
and  10  boom  sticks  of  a  total  length  of  about 
400  feet  hung  down  river  from  this  sag  boom 
across  the  mouth  of  the  Big  Fork,  which 
was  about  600  feet  in  width  at  this  point 
This  was  quite  effective  to  prevent  the  pass- 
age of  logs  from  the  Big  Fork  into  and  thence 
down  the  Balny  ilver  to  the  booms  and  mills 
of  the  rival  concerns. 

On  the  morning  of  May  10,  1912,  plaintiff 
and  William  Bartlett,  who  were  engaged  in 
making  a  drive  of  the  Big  Fork  on  behalf  of 
the  Shevlln  interests,  blew  out  with  dyna- 
mite the  pocket  boom  at  the  mouth  of  that 
river.  In  the  afternoon  of  that  day  they 
were  arrested  on  a  "John  Doe"  warrant  is- 
sued on  the  complaint  of  defendant  McDonald. 
They  were  taken  to  International  Falls, 
bound  over  to  the  grand  Jury,  and  released 
on  bail.  The  grand  Jury  afterwards  found 
"No  bUl."  This  prosecution  constitutes  the 
basis  of  the  first  cause  of  action  set  out  in 
the  complaint 

On  May  12,  1912,  plaintiff  and  Bartlett 
were  again  arrested,  this  time  on  a  warrant 
issued  on  the  complaint  of  defendant  Horr 
charging  them  with  blowing  out  on  May  10th, 
one  of  the  piers  in  the  Big  Fork  river  above 
the  railroad  bridge.  These  piers  were  three 
or  four  in  number  and  were  set  in  the  river 
some  600  feet  above  the  bridge.  The  com- 
plaint on  this  charge  was  dismissed  by  the 
committing  magistrate  This  prosecution  is 
the  basis  of  the  second  cause  of  action. 

Defendant  Forrer  was  sheriff  of  Koochi- 
ching county,  and  made  the  arrest  of  plaintiff 
nnder  the  McDonald  warrant  Defendant 
Langland  was  municipal  Judge  of  Interna- 
tional Falls  and  as  such  Issued  the  warrant, 
and  held  plaintiff  and  Bartlett  to  the  grand 
Jury.  Defendant  McKay  was  a  lawyer  em- 
ployed in  the  prosecutions,  defendant  Young, 
assistant  manager  of  the  power  company. 

The  boom  of  the  Watrous  Island  Company 
bad  been  blown  out  on  the  9th  at  a  point  Just 
below  the  mouth  of  the  Big  Fork,  and  logs 
conflned  in  the  boom,  some  belonging  to  the 
defendant  lumber  company,  and  some  to 
down-river  owners,  escaped  and  went  down 
the  river.  It  does  not  appear  who  did  this. 
Employes  of  the  lumber  company  were  en- 
gaged in  repairing  this  break.  The  pocket 
boom  which  hung  down  stream  from  above 
tbe  mouth  of  the  Big  Fork  and  extended  part 


way  across  the  mouth  of  that  river  was  filled 
with  logs,  stored  there  by  the  lumber  com- 
pany to  be  later  let  down  into  its  booms  and 
sorted.  Many  of  the  logs  in  this  pocket  boom 
belonged  to  defendant  lumber  company,  and 
when  plaintiff  and  Bartlett  blew  out  the  pock- 
et boom  on  the  10th  these  logs  escaped 
down  the  river.  In  the  sorting  works  below 
defendant  lumber  company  picked  out  its 
own  logs  and  all  these  were  hoisted  out  of 
the  water  and  taken  back  up  the  river  ei- 
ther to  its  mill  or  tbe  mill  of  the  power  com- 
pany by  train.  The  logs  belonging  to  the 
Shevlln  people  and  other  mlUowners  below 
were  sorted  out  and  allowed  to  go  down  the 
river.  When  logs  belonging  to  defendant  es- 
caped down  the  river,  there  was  apt  to  be 
great  loss. 

It  is  reasonably  clear  that  conditions  at 
the  mouth  of  the  Big  Fork  constituted  an 
obstruction  to  the  passage  of  logs  from  that 
river  into  the  Rainy,  and  thence  to  the  down- 
river mills,  whose  owners  were  then  making 
a  "clean  drive"  of  the  Big  Fork.  It  Is  clear 
also  that  the  booms  and  sorting  works  of  the 
Watrous  Island  Company  had  not  the  capaci- 
ty to  hold  or  handle  the  logs  in  the  Big  Fork. 
That  the  situation  was  serious  and  likely  to 
bring  trouble  seems  to  have  been  appreciated 
by  McDonald,  as  there  is  evidence  that  on 
the  9th  be  begged  the  superintendent  of  the 
Big  Fork  drive  not  to  blow  up  the  booms, 
promising  to  do  something  to  give  relief.  In- 
stead of  removing  part  of  the  obstructions 
McDonald  ordered  closed  up  a  gap  which 
had  been  left  went  to  International  Falls, 
and  held  a  consultation  with  other  Backus 
ofScers  and  attorneys.  The  report  of  the 
blowing  out  of  the  pocket  boom  reached  Mc- 
Donald, end  he  caused  a  warrant  to  be  is- 
sued for  the  arrest  of  John  Doe  and  Richard 
Ro&  McDonald,  in  company  with  the  sher- 
iff, a  deputy,  Horr,  Young,  and  an  attorney, 
took  a  special  train  for  the  Watrous  Island 
Company's  plant  at  Loman,  above  the  mouth 
of  the  Big  Fork.  There  they  secured  em- 
ployes of  the  lumber  company,  who  were  ap- 
pointed deputy  sheriffs,  and  all  proceeded  by 
the  train  back  to  tbe  bridge  across  the  Big 
Fork,  where  they  found  plaintiff  and  Bart- 
lett, and  arrested  them.  There  is  testimony 
that  McDonald  directed  the  sheriff  to  arrest 
these  men,  though  he  denies  this,  claiming 
that  he  did  not  know  they  were  the  men  who 
had  committed  tbe  act  charged  against  Doe 
and  Roe.  At  this  time,  on  the  order  of  Mc- 
Donald, a  boom  was  stretched  across  the 
river  above  the  bridge,  and  an  injunction 
served  on  Bartlett  restraining  him  from  re- 
moving this  boom.  Plaintiff  and  Bartlett 
were  then  taken  to  International  Falls,  held 
to  the  grand  Jury  and  released  on  bail. 

On  Sunday,  May  12th,  while  plaUitlS  and 
Bartlett  were  at  large  on  bail,  Horr  caused 
the  warrant  to  be  Issued  charging  them  with 
having  on  the  10th  blown  out  the  pier  above 
the  bridge.  Another  special  train,  carrying 
tbe  sheriff,  or  a  deputy,  Horr,  Young,  and 
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others,  proceeded  to  the  bridge,  where  Mo- 
Donald  and  attorneys  had  come  from  Loman. 
Plaintiff  and  Bartlett  were  found  In  their 
camp  there,  about  to  retire  for  the  night. 
They  were  arrested,  brought  to  International 
Falls,  and  kept  In  Jail  until  Tuesday  morn- 
ing. There  Is  evidence  that  Horr  gave  as 
a  reason  for  this  arrest  that  the  men  were 
out  on  ball,  and  "he  was  afraid  they  might 
do  something." 

This  Is  suffldent  as  a  general  statement; 
other  evidentiary  facts  will  be  referred  to  as 
the  different  questions  presented  are  dis- 
cussed. 

[1]  1.  The  question  of  misjoinder  of  caus- 
es of  action  was  presented  by  separate  de- 
murrers to  the  complaint,  and  the  order  over- 
ruling the  demurrers  is  assigned  as  error  on 
this  appeal.  Two  causes  of  action,  each  for 
the  alleged  malicious  prosecution  of  a  crim- 
inal charge,  are  attempted  to  be  joined  in  one 
action.  It  Is  claimed  that  these  two  causes 
of  action  do  not  arise  out  of  "the  same  trans- 
action, or  transactions  connected  with  the 
same  subject  of  action."  Q.  S.  1913,  §  7780, 
subd.  1.  It  Is  further  contended  that  each 
cause  of  action  does  not  affect  all  the  parties 
to  the  action,  as  is  the  requirement  of  the 
same  statute.  As  all  the  defendants  other 
than  the  appellants  here,  the  railway  com- 
pany and  the  lumber  company,  prevailed  In 
the  action  and  are  not  complaining  of  the 
order  overruling  the  demurrers,  we  will  not 
consider  whether  the  two  causes  of  action 
affected  all  the  defendants.  All  that  Is  nec- 
essary here  Is  that  both  causes  of  action  "af- 
fected" the  two  defendants  who  were  found 
liable  by  the  verdict,  and  who  prosecute  this 
appeal.  Two  questions  arise,  therefore,  on 
this  branch  of  the  case:  Were  the  two  caus- 
es of  action  included  "In  the  same  transac- 
tion or  transactions  connected  with  the  same 
subject  of  actionr'  Do  they  affect  both  of 
the  defendants? 

It  Is  probably  correct  that  the  two  causes 
of  action  do  not  arise  out  of  the  same  trans- 
action, as  they  arise  out  of  different  prose- 
cutions. There  were  then  two  "transac- 
tions" ;  the  first  being  the  act  of  defendants 
In  prosecuting  plaintiff  for  blowing  out  the 
boom,  the  second,  the  act  of  defendants  In 
prosecuting  him  for  blowing  out  the  pier. 
We  say  this  without  amplification  of  the  sub- 
ject, and  recognizing  the  various  definitions 
of  the  word  "transaction"  as  used  In  this  and 
similar  statutes.  The  difficult  question  is 
whether  these  two  transactions  were  "con- 
nected with  the  same  subject  of  action." 
What  was  the  "subject  of  action'"  in  the  pres- 
ent case?  The  statute  says  that  two  or  more 
consistent  causes  of  action,  "whether  legal  or 
equitable,"  may  be  united  in  one  pleading  un- 
der the  conditions  named ;  in  view  of  the  use 
of  the  words  "whether  legal  or  equitable" 
we  are  unable  to  adopt  the  suggestion  of  Mr. 
Pomeroy  (Pomeroy's  Code  Remedies,  |  369) 
that  the  clause  of  the  statute  as  to  "trans- 
actions connected  with  the  subject  of  action" 


probably  applies  exclusively  to  equitable 
suits.  It  is  doubtless  true  that  this  clause 
will  find  its  most  frequent  application  in 
equitable  actions,  as  pointed  out  by  Mr.  Pom- 
eroy and  in  McArthur  v.  Moffett,  143  Wis. 
564,  128  N.  W.  445,  33  L.  R.  A.  (N.  S.)  264 ; 
and  it  is  also  clear  that  in  equitable  actions 
It  is  generally  easier  to  say  what  is  the  "sub- 
ject of  action."  We  must  hold  that  the 
clause  applies  to  all  actions. 

In  cases  involving  specific  real  or  personal 
property,  It  is  not  diflJeult  to  determine 
what  the  "subject  of  action"  is,  as  distin- 
guished from  the  "cause  of  action."  General- 
ly speaking,  it  Is  the  property  itself  <h: 
rather  the  property  and  plaintiff's  right  or 
title  thereto.  McArthur  v.  Moffett,  supra. 
In  tort  actions,  it  is  the  property  or  right 
of  plaintiff  for  the  injury  to  which  he  seeks 
redress.  While  the  matter  is  confusing,  we 
think  the  "subject  of  action"  in  the  case  at 
bar  may  be  said  to  be  the  right  plaintiff 
possessed  to  freedom  from  malicious  prose- 
cutions, his  right  to  an  unblemished  reputa- 
tion, uninjured  feelings,  and  the  other  rights 
Invaded  by  such  prosecutions.  The  meaning 
of  this  clause  has  been  the  subject  of  a 
great  amount  of  discussion,  and  we  feel  un- 
able to  add  anything  that  would  be  clarify-  j 
ing.  In  the  Wisconsin  case  referred  to  the 
opinion  of  Chief  Justice  Wlnslow  is  exhaus- 
tive. The  cases  in  this  state  do  not  decide 
the  precise  point  here  involved,  but  they  are 
useful  See  cases  cited  in  note  to  the  stat- 
ute, G.  S.  1913,  S  7780;  snbdivUion  1,  Dun- 
nell's  Digest,  f  7500,  and  cases  cited.  In 
Montgomery  v.  McEwen,  .7  Afinn.  351  (Gil. 
276),  It  was  said  that  the  language  was  in- 
tended to  allow  the  plaintiff  to  litigate  every- 
thing arising  out  of  the  same  transaction,  or 
transactions  connected  with  the  same  subject 
of  action,  in  one  suit  The  decisions  since 
have  uniformly  construed  the  statute  liber- 
ally, with  the  idea  of  avoiding  a  multiplicity 
of  suits.  We  think  that  the  two  causes  of 
action  in  the  case,  if  not  a  part  of  the  same 
transaction,  arose  out  of  transactions  con- 
nected with  the  subject  of  action,  the  rights 
of  plaintiff  that  were  invaded  by  the  prose- 
cutions. The  authorities  support  this  con- 
clusion.   23  Cya  409  et  seq.,  and  cases  dted. 

The  statute  requires  that  the  two  or  more 
causes  of  action  must  "affect  all  parties  to 
the  action."  It  Is  not,  however,  necessary 
that  they  affect  all  the  parties  equally.  As 
said  by  the  present  Chief  Justice  in  Venner 
V.  Great  Northern  Ry.  Co.,  117  Minn.  447, 
136  N.  W.  271: 

"One  general  right  is  demanded,  and  it  is  not 
fatal  that  defendants  are  in  a  measure  separate- 
ly or  independently  Involved." 

In  Plelns  v.  Wachenhelmer,  108  Minn.  342, 
122  N.  W,  166,  133  Am.  St  Rep.  451,  it  was 
said: 

"The  relief  awarded  in  such  cases  may  af- 
fect them  differently:  but,  when  all  are  con- 
cerned In  *  *  *  the  same  subject-matter  in 
litigation,  they  may  be  joined." 
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We  hold  that  mi^er  the  aUegations  of  the 
complaint  In  the  case  at  bar  the  two  causes 
of  action  affect  both  of  the  appealing  de- 
fendants. There  was  no  misjoinder  of  caus- 
es of  action,  and  the  demurrers  were  properly 
overruled. 

[2]  2.  At  the  close  of  plaintiff's  case,  and 
again  at  the  close  of  all  the  testimony,  de- 
f^idant  lumber  company  moved  to  dismiss 
as  to  the  first  cause  of  action  and  as  to  the 
second  cause  of  action,  and  defendant  rail- 
way company  made  like  motions.  In  so  far 
as  the  claim  of  error  In  the  denial  of  these 
motions  is  based  upon  the  general  conten- 
tions that  there  was  probable  cause  tor  In- 
stituting the  prosecutiws,  and  that  there 
was  no  malice,  these  questions  will  be  taken 
up  later.  As  to  the  claim  that  the  lumber 
company  was. not  responsible  for  the  act  of 
McDonald,  or  the  railway  company  for  the 
act  of  Horr,  we  will  simply  say  that  the 
evidence  is  ample  to  show  that  these  men 
were  acting  for  their  respective  corporations, 
within  the  scope  of  their  duties,  and  that 
their  acts  are  the  acts  of  the  defendants. 
It  is  urged  that  in  any  case  the  railway 
company  was  not  responsible  for  the  first 
prosecution,  or  the  lumber  company  for  the 
second.  We  do  not  sustain  this  view.  Mc- 
Donald was  superintendent  of  the  lumber 
company,  and  a  director  In  the  railway  com- 
pany, while  Horr  was  secretary  of  the  lum- 
ber company,  a  director  In  the  railway  com- 
pany, and  a  stockholder  of  both  companies. 
While  McDonald  signed  the  complaint  In  the 
first  case  and  Horr  in  the  second,  they  both 
participated  In  the  arrest  of  plaintiff  under 
each  warrant  The  two  corporations  were 
controlled  by  the  same  people,  and  their  in- 
terests in  preservioig  intact  the  obstructions 
made  by  the  booms  in  the  Rainy  river  and 
the  piers  in  the  Big  Fork  were  the  same. 
The  two  acts  of  plaintiff  and  Bartlett  were 
part  of  the  same  scheme,  done  on  the  same 
day,  and  were  directed  against  the  interests 
that,  in  the  (pinion  of  their  employers,  we^e 
obstructing  the  passage  of  logs  down  the  Big 
Fork  and  Rainy  rivers  to  the  mills  below. 
We  are  unable  to  say  that  the  lumber  com- 
pany was  not  instrumental  in  instituting  the 
prosecution  for  blowing  out  the  pier  above 
the  bridge,  or  that  the  railway  company  had 
nothhag  to  do  with  the  prosecution  for  blow- 
ing out  the  booms. 

[3]  3.  This  brings  us  to  the  merits.  The 
first  question  here  is  whether  there  was  prob- 
able cause  for  believing  plaintiff  guilty  of 
a  crime  in  dynamiting  the  pocket  boom  at 
the  mouth  of  the  Rainy  river.  There  is  no 
fair  doubt  that  he  and  Bartlett  actually  did 
the  act,  but  was  It  a  criminal  act,  or  did  de- 
fendants have  probable  cause  for  so  believ- 
ing? 

Of  course  if  plaintiff  was  actually  guilty, 

.  that  is  a  complete  defense  to  an  action  for 

.  malicious  prosecution.     This  is  elementary, 

as  is  also  Uie  proposition  that,  even  if  not 


guilty,  probable  cause  to  believe  him  guilty 
is  a  good  defense.  The  law  of  probable  cause 
and  malice  in  these  cases  has  been  so  often 
stated  by  this  court,  and  so  recently,  that  it 
would  be  usdess  repetition  to  again  state  it 
Hanowitz  v.  Great  Northern  Railway  Co.,  122 
Minn.  241,  142  N.  W.  196;  Lammers  v.  Ma- 
son, 123  Minn.  204,  143  N.  W.  350;  Cox  v. 
Laurltsen,  126  Minn.  128, 147  N.  W.  1093.  In 
this  particular  case  the  inquiry  is  really  as 
to  the  guUt  or  innocence  of  plaintiff,  as  if  he 
committed  no  crime  there  can  hardly  be  a 
question  on  the  evidence  that  McDonald  and 
Horr  had  no  reason  to  believe  that  he  did. 
They  knew  the  obstructions  that  existed  at 
the  mouth  of  the  Big  Fork  and  above  the 
bridge.  McI>onald  knew  well  that  the  Shev- 
lin  Interests  were  engaged  in  a  drive  of  the 
Big  Fork,  and  that  they  claimed  that  the 
booms  and  piers  in  the  river  obstructed  the 
driva  It  is  quite  clear  that  he  anticipated 
trouble.  We  have  referred  to  the  testimony 
that  on  the  day  before  the  boom  was  blown 
out  McDonald  begged  the  superintendent  of 
the  drive  not  to  blow  out  the  boom,  and 
promised  to  do  something  to  give  relief.  It 
is  also  in  evidence  that  the  center  pier  above 
the  bridge  had  been  blown  out  in  a  prior 
year,  that  its  existence  In  the  river  had  been 
a  bone  of  contention  between  the  Shevlin  and 
Backus  interests,  and  that  Mr.  Backus  had 
promised  to  permit  the  free  passage  of  logs 
down  the  Big  Fork,  but  instead,  that  the  pier 
bad  been  replaced. 

The  question,  therefore,  on  this  branch  of 
the  case  is  whether  plaintiff  violated  any 
criminal  statute  when  he  assisted  in  Mowing 
out  the  boom  or  the  pier.  According  to  the 
complaint  and  warrant  upon  which  plaintiff 
and  Bartlett  were  arrested  for  blowing  out 
the  boom,  the  crime  charged  was  that  they 
did— 

"willfully,  wrongfully,  and  maliciously  destroy 
and  injure  a  boom  in  the  Rainy  river  formlne 
the  boundary  of  said  state  and  the  province  of 
Ontario,  and  which  said  boom  was  placed  there 
by  authority  of  law,  and  was  the  property  of 
the  Watrous  Island  Boom  Company,  •  •  • 
against  the  form  of  the  statute  in  such  case 
made  and  provided." 

In  the  minutes  of  the  committing  magkb^ 
trate,  this  is  called  the  crime  of  "maUcious 
mischief,"  but  we  think  it  is  immaterial 
whether  the  prosecution  was  under  O.  S. 
1913,  {  8932,  maldng  it  a  felony  to  "willfully 
dlsplaoe,  remove,  injure  or  destroy  any  pier, 
boom  or  dam  lawfully  erected  or  maintained 
upon,  in  or  across  any  water  within  the  state 
or  any  stream  forming  a  boundary  thereof," 
or  whether  it  was  under  6.  S.  1913,  i  5479, 
which  makes  It  a  felony  to  willfully  and 
maliciously  break  or  otherwise  destroy  or 
injure  any  boom,  unless  such  boom  material- 
ly obstructs  the  navigation  of  any  navigable 
stream.  Whether  or  not  the  Watrous  Island 
Company  had  legal  authority  to  maintain 
booms  and  sorting  works  in  the  Rainy  river, 
and  the  record  does  not  show  such  authority, 
it  9eeps  plain  that  they  had  no  right  to  un- 
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reasonably  obstruct  the  passage  of  logs  of 
other  owners  down  the  Big  Fork  river.  Page 
T.  MiUe  Lacs  Lnmber  Co.,  53  Minn.  492,  55  N. 
W.  608,  1119.  Defendants  were  not  driring 
the  Big  Fork,  and  there  seems  no  legal  war- 
rant or  excuse  for  their  Interference  with 
the  drive  of  the  rival  interests.  Conceding 
that  the  booms  and  works  were  rightfully  In 
the  Bainy  river,  through  the  authority  of  the 
Secretary  of  War,  the  Department  of  Pub- 
lic Works  of  the  Dominion  of  Canada,  and 
the  International  Joint  Commission,  facts 
which  do  not  appear,  the  necessity  for  de- 
fendant's purposes  of  the  boom  and  boom 
sticks  across  the  mouth  of  the  Big  Fork  Is 
not  apparent,  whfle  the  hindrance  to  the 
free  passage  of  the  logs  of  other  owners  Is 
clear.  If  defendants  had  any  right  In  the 
river  so  oppressive  to  others,  and  so  unusual. 
It  was  their  duty  to  show  It  Not  only  did 
the  evidence  abundantly  justify  the  Jury  in 
finding  that  the  boom  destroyed  by  plaintiff 
"materially  obstructed  the  navigation  of  a 
navigable  stream,"  but  it  Justlfled  us  in  say- 
ing that  defendants  had  no  right  to  obstruct 
the  stream.  It  follows  that  plaintiff  did  not 
violate  O.  S.  1913,  I  8932,  because  the  boom 
he  destroyed  materially  (^structed  the  navi- 
gation of  the  Big  Fork  and  Rainy  rivers, 
and  that  he  did  not  violate  section  5479,  be- 
cause the  boom,  being  an  unauthorized  ob- 
struction to  navigation,  was  not  lawfully 
maintained. 

This  is  equally  true  as  to  the  pier  above 
the  bridge.  The  jury  was  justified  In  finding 
that  an  obstruction  to  navigation.  Defend- 
ants had  no  right  to  maintain  it  there.  It 
follows  that  plaintiff  committed  no  crime 
when  he  and  Bartlett  removed  these  obstruc- 
tions to  the  drive  they  were  making.  As  be- 
fore stated,  this  is  equivalent  under  the  facts 
here  to  saying  that  there  was  not  probable 
cause  for  prosecuting  them  on  either  charge, 
as  McDonald  and  Horr  knew  the  facts  and 
must  be  presumed  to  have  known  the  law. 
The  trial  court  left  the  question  of  probable 
cause  to  the  jury  under  Instructions  that 
were  eminently  correct  and  fair.  This  cer- 
tainly was  not  error  prejudicial  to  defend- 
ants. Considering  the  evidence  as  tf  heard 
in  this  court,  we  have  no  hesitation  in  say- 
ing that  the  determination  below  was  cor- 
rect 

It  can  make  no  difference  on  this  issue  that 
the  complaint  of  McDonald  was  against  John 
Doe  and  Richard  Roe.  The  bearing  of  this 
fact  on  the  question  of  malice  will  be  noted 
later,  but  it  is  not  important  on  the  question 
of  probable  cause  when  the  evidence  shows, 
as  we  think  it  does,  that  McDonald  had  no 
probable  cause  to  believe  that  a  crime  had 
been  committed  by  anybody.  Boyd  v.  Men- 
denhall,  53  Minn.  274. 

The  rights  to  maintain  booms  and  sorting 
works  in  Rainy  river  have  t>een  involved  in 
several  cases  in  this  court  International 
Boom  r.  Rainy  Lake  River  Boom  Co.,  97  Minn. 


613,  107  N.  W.  735;  14.,  164  Minn.  162,  116 
N.  W.  221 ;  Id.,  112  Minn.  104, 127  N.  W.  382; 
Namakan  Lumber  Co.  v.  Rainy  Lake  R.  B. 
Co.,  115  Minn.  296,  132  N.  W.  269.  See,  also, 
Minnesota  Canal  &  Power  Co.  v.  Koochiching 
Co.,  97  Mhin.  429,  107  N.  W.  405,  8  L.  R.  A. 
(N.  S.)  638,  7  Ann.  Cas.  1182;  Same  v.  Pratt, 
101  Minn.  197,  112  N.  W.  896,  11  L.  R.  A.  (N. 
S.)  105;  Same  v.  Fall  Lake  Boom  Co.,  127 
Minn.  23,  148  N.  W.  561. 

[4]  4.  Whether  there  was  malice  in  insti- 
tuting the  prosecutions  was,  we  think,  a 
question  for  the  jury.  In  the  first  place  they 
were  at  liberty  to  find  malice  from  want  of 
probable  cause.  In  addition  to  this,  there  is 
ample  evidence  to  justify  a  finding  that  Mc- 
Donald and  Horr  were  concerned  only  with 
maintaining  the  obstructions  in  the  river,  and 
Imd  no  thought  of  the  rights  of  others.  The 
facts  attending  the  two  arrests,  the  injunc- 
tions, the  circumstances  surrounding  the 
commitment  of  the  prisoners,  the  second  ar- 
rest made  after  plaintiff  had  been  released  on 
ball  on  a  diarge  known  to  defendants  before, 
are  Items  (tearing  on  the  question  of  good 
faith  or  malice.  We  have  alluded  before  to 
the  evidence  that  McDonald  directed  the 
sheriff  to  arrest  plaintiff  and  Bartlett  under 
the  John  Doe  warrant  This  is  denied,  but 
the  jury  was  justified  In  believing  it  This 
evidence  destroys  the  force  of  the  claim  that 
McDonald,  because  he  did  not  know  who  had 
committed  the  act,  cannot  be  charged  with 
malice. 

[S]  6.  The  defense  of  advice  of  counsel  ap- 
plies only  to  the  second  cause  of  action.  We 
do  not  notice  the  claim  of  plaintiffs  that  the 
lawyer  who  gave  the  advice  had  not  been 
admitted  to  practice  in  this  state  further 
than  to  say  that  we  assume  that  this  de- 
fense may  be  good  when  the  counsel,  as  In 
this  case,  is  an  attorney  In  good  standing  in 
another  state.  But  this  Issue  was  carefully 
submitted  to  the  jury  and  the  decision,  was 
that  this  defense  bad  not  been  made  out 
The  evidence  of  a  full  good-faith  statement 
of  the  facts  to  the  attorney  was  not  conclu- 
sive, as  It  seldom  is  in  these  cases.  We  must 
bold  that  It  sustains  the  verdict 

[6]  6.  We  have  concluded  that  the  amount 
of  the  verdict  is  not  so  plainly  excessive  as  to 
warrant  our  Interference.  It  is  rather  diffi- 
cult for  us  to  see  any  great  actual  damages 
to  plaintiff  from  these  prosecutions.  But  in 
this  kind  of  an  action  it  is  rare  that  the 
compensatory  damages  can  be  measured  with 
any  accuracy.  Plaintiff's  reputation  may 
have  suffered  more  than  we  think,  and  the 
degradation  may  have  been  Injurious  to  his 
standing  in  the  commimlty,  and  to  bis  feel- 
ings. For  the  first  prosecution  the  jury 
awarded  $760  as  compensatory  damages,  and 
$600  as  exemplary  damages.  They  gave  $2,- 
000  on  the  second  cause  of  action.  The  rule 
announced  In  Chapman  ▼.  Dodd,  10  Minn. 
360  (Ga  277)  la  the  law  to^ay  la  these  oases: 
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"The  Jury  an  the  proper  judges  of  the  amount 
of  damages  to  be  allowed  in  actions  of  this  kind, 
and  unless  there  ia  somethinc  in  the  case  show- 
ing that  the  jury  in  their  determination  were 
influenced  by  passion,  prejudice,  or  some  im- 
proper motive,  the  court  will  not  interfere  to 
distarb  their  yerdict" 

The  trlall  court  approved  the  amotmt,  and 
we  decline  to  Interfere. 

[7]  7.  We  have  examined  carefully  the  al- 
leged errors,  in  the  rulings  on  evidence,  in 
the  charge,  and  In  the  refusal  to  give  re- 
quested instructions.  We  find  nothing  to 
warrant  a  reversal.  The  rulings  on  the  ad- 
mission of  evidence  were  correct,  or  at  least 
not  prejudicial,  the  charge  given  clearly  and 
correctly  covered  the  issues  in  the  case,  and 
gave,  either  In  the  words  of  the  requests  or 
In  substance,  all  of  the  instructlonB  asked  by 
defendants  that  were  good  law. 

[I]  8.  The  claim  of  misconduct  of  counsel 
was  not  made  in  the  motion  for  a  new  trial, 
and  cannot  be  urged  here.  Pink  v.  Metro- 
poUtan  Milk  Co.,  162  N.  W.  725. 

The  order  and  Judgment  appealed  from 
are  afiSrmed. 


COSilMON  COUNCIIi  OF  C5ITT  OF  DB- 

TBOIT  V.  BNGEL,  City  Controller. 

(No.  230.) 

(Supreme  Court  of  Michigan.     July  2,  1915.) 

L   iiWlCITAl.     COBFOBATIONB     4=946— CHAB- 
TEBS— AHKnOKBHT. 

As  Pub.  Act  1911,  No.  203,  amending  the 
Home  Rule  Act  of  1909.  was  invalid,  cities  au- 
thorized by  Const,  art.  8,  f  21,  as  amended,  to 
amend  their  charters  piecemeal,  may  make  snch 
amendments  without  reference  to  the  act  of 
1911. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  123-125;  Dec 
Dig.  <S=946.] 

2.  MUNICIPAI.    COBPORA.TION8    <S=:»46— BOROB 
— ISSUANCK. 

Detroit  charter,  which  was  in  existence  at 
the  time  of  the  adoption  of  Const  1909,  au- 
thorized the  city  council  to  issue  bonds  to  an 
amount  not  in  excess  of  2  per  cent,  of  the  as- 
sessed valuation  of  city  property.  Const  1909, 
art  8,  Si  20,  21,  as  originally  enacted,  pro- 
vided for  general  laws  of  the  incorporation 
of  cities,  and  that,  under  such  general  laws, 
the  electors  should  have  power  to  frame,  adopt, 
and  amend  their  charter.  The  Constitution, 
wtiich  was  held  to  prohibit  piecemeal  amend- 
ments of  earlier  charters,  was  amended  so  as 
to  autliorize  amendment  of  existing  charters 
without  previous  revision  or  codification  of 
charters.  The  Home  Kule  Act  of  19U9  was 
the  same  year  amended  by  the  act  of  1913  so 
as  to  put  into  effect  the  constitutional  amend- 
ment The  city  of  Detroit  amended  its  charter 
■0  as  to  authorize  the  issuance  of  bonds  to  a 
greater  amount  Held  that,  as  the  power  to 
issue  bonds  was  in  existence  before  the  adop- 
tion of  the  Constitution,  bonds  could  be  issued 
by  the  city  council  regardless  of  the  require- 
ments of  Home  Bule  Act,  requiring  consent  of 
the  elector*. 

[Ed.  Note.— SV>T  etiier  cases,  see  Municipal 
Corporations,  Cent  Dig.  |i  123-125;  Dec 
Dig.  «=»46.] 


8.  Mtjwicipai,  Cobpobations  «=>907— Bonds 

—Public  Buildinq  Bonds. 

While,  since  the  amendment  to  Const 
1909,  art.  8,  |  21,  the  cit7  of  Detroit  might 
amend  its  charter  so  as  to  issue  building  bonds 
for  purposes  other  than  those  previously  de- 
clared, the  common  council  cannot,  the  charter 
not  having  been  amended,  issue  bonds  for  other 
purposes,  such  as  hospitals  or  garbage  reduc- 
tion plants,  which  were  not  included  in  public 
buildmg  fund. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Cent  Dig.  8  1896;  Dec  Dig.  iS=9 

4.  BviDKROB    4=988  —  PBEStniFxiONa  —  Om- 

CIAt  DUTT. 

It  will  be  presumed  that  the  proceeds  of 
bonds   will   be    applied    as   legally   authorized. 
[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  {  105;    Dec.  Dig.  <^»83.] 

5.  MAifDAHTTS    «=3l87— Revikw  —  Scora    OF 
Bkvtkw— Dbtebiiination. 

Where,  on  mandsmus  to  compel  city  con- 
troller to  issue  various  bonds,  the  determina- 
tions of  the  court  were  distinct,  so  that  the 
illegal  ones  could  be  separated  from  the  proper 
ones,  the  Supreme  Court  may  affirm  the  I^al 
determinations  and  quash  the  others. 

[Ed.  Note. — For  other  cases,  see  Mandsmus, 
Cent  Dig.  {(  427-437;    Dec.  Dig.  <&=»187.] 

Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty;  Henry  A.  Mandell,  Judge. 

Application  by  the  (jommon  Council  of  the 
City  of  Detroit  for  a  writ  of  mandamus 
against  George  Engel,  City  Controller.  The 
writ  was  Issued,  and  respondent  brings  certio- 
rari:   Alfirmed  In  part,  and  in  part  reversed. 

Argued  before  BROOKE,  C.  J.,  and  Mo- 
ALVAY,  KUHN,  MOORE,  STONE,  OS- 
TRANDER,  BIRD,  and  STEERE,  JJ. 

Stevenson,  Carpenter,  Butsel  &  Backus  and 
Leo  M.  Butzel,  all  of  Detroit,  and  Hawkins, 
Delafield  &  Longfellow,  Frederick  P.  Dela- 
fleld,  and  William  Henry  Hoyt,  all  of  New 
York  City,  for  appellant  Richard  I.  Lawson 
and  Edmund  Atkinson,  both  of  Detroit  (Har- 
ry J.  Dingeman,  of  Detroit,  of  counsel),  for 
appellee. 

STEERE,  J.  This  contention  Involves  the 
validity  of  certain  bonds  authorized  by  the 
common  council  of  the  city  of  Detroit  and 
about  to  be  issued,  but  which  respondent  re- 
fused to  pr^)are,  record,  and  deliver  in  com- 
pliance with  provisions  of  the  city  charter  re- 
specting his  official  duties  on  the  ground  that 
said  bonds  could  not  be  lawfully  issued,  un- 
less authorized  b.v  a  three-fifths  vote  of  the 
electors  of  the  city  at  a  general  or  iq)ecial 
election. 

On  application  by  relator  to  the  circuit 
court  of  Wayne  county,  a  writ  of  mandamus 
was  issued  commanding  the  controller  to  pre- 
pare said  bonds,  cause  the  same  to  be  duly 
executed  and  recorded  in  the  books  of  his 
office,  and  transmit  them  to  the  city  treasur- 
er, for  delivery  to  the  parties  to  whom  they 
had  been  sold  and  awarded.  The  matter  Is 
now  here  upon  certiorari  to  review  the  circuit 
court  order  granting  such  writ  of  mandamus. 

Under  authority  of  section  7,  c  11,  of  the 
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.  Detroit  city  charter,  Its  ccMmnon  council.  In 
1914,  by  re^lar  resolution  authorized,  and 
the  board  of  estimates  of  the  city  approved, 
the  Issuance  of  bonds  as  follows:  $503,000 
for  public  sewers;  $383,000  for  garbage  re- 
duction plant;  $600,000  for  municipal  court 
building;  $695,000  for  hospital  site  and 
buildings;  $25,000  for  a  city  garage; 
$585,000  for  conduit  construction  for  public 
lighting  system;  and  $72,000  more  for  pub- 
lic light  conduits— making  a  total  of  $2,863,- 
000.  Thereafter  the  common  council,  on  Jan- 
uary 19,  1915,  took  action  for  the  sale  of, 
and  advertliied  for  proposals  to  purchase, 
bonds  as  follows:  $200,000  SO-year  public 
sewer  bonds,  $270,000  30-year  public  build- 
ing bonds,  $408,000  10-year  public  building 
bonds,  and  $350,000  10-year  public  lighting 
bonds— making  a  total  of  $1,228,000.  They 
had  been  advertised  for  sale  in  accordance 
with  charter  provisions,  and  bids  for  their 
purchase  received  when  a  quesUoa  ae  to 
their  validity  arose,  resulting  In  this  litiga- 
tion. 

It  seems  to  be  conceded  that  the  various 
steps  taken  by  the  common  council,  authoriz- 
ing these  bonds,  followed  and  were  In  compli- 
ance with  charter  provisions,  and  the  first 
question  raised  is  whether  certain  of  those 
charter  provisions  of  the  city  of  Detroit  have 
been  so  superseded  or  modiSed  by  subsequent 
constitutional  restrictions  and  general  legis- 
lation relative  to  Incorporation  of  cities  that 
municipal  bonds  issued  in  compliance  with 
them  are  not  valid. 

Although  the  city  of  Detroit  has  In  some 
particulars  amended  its  charter  piecemeal 
since  the  adoption  of  our  present  Constitu- 
tion, which  took  effect  January  1,  1909,  there 
has  been  no  adoption  of  a  new  or  general  re- 
vision of  its  old  charter.  The  charter  pro- 
visions, upon  which  the  legality  of  these 
bonds  depends,  antedated  the  present  Consti- 
tution, which,  under  sections  20  and  21,  art 
8,  requires  the  Legislature  to  provide  by  a 
general  law  for  incorporation  of  cities,  and 
shall,  amongst  other  things,  restrict,  or  set 
a  limit  upon,  their  power  of  borrowing  mon- 
ey and  contracting  debta  Said  section  21 
provides  that,  under  such  contemplated  gen- 
eral law  relative  to  cities,  the  electors  of  each 
city  shall  have  power  to  frame,  adopt,  and 
amend  their  charter  and  through  regularly 
constituted  authority  pass  all  ordinances  re- 
lating to  municipal  concerns,  subject  to  the 
Constitution  and  general  laws  of  the  state. 

In  compliance  with  these  constitutional  re- 
quirements, Act  No.  279,  Pub,  Acts  1909, 
known  as  the  "Home  Rule"  law,  was  passed, 
which  declared  (section  2)  that  "each  city 
now  existing  shall  continue  with  all  its  pres- 
ent rights  and  powers  until  otherwise  provid- 
ed by  law,"  and  (section  4,  subd.  "b")  that 
any  city  could  in  Its  charter  provide  for  bor- 
rowing money  on  the  city  credit  in  a  sum 
not  to  exceed  8  per  cent,  of  the  total  as- 
sessed valuation;    hut  in  cities  where  the 


amount  of  money  which  might  be  borrowed 
was  at  the  time  of  the  enactment  of  the  law 
limited,  such  limitation  must  contlnae  until 
raised  or  lowered  by  a  two- thirds  vote  of  the 
electors ;  also  that  "no  dty  shall  have  power 
to  incur  Indebtedness  or  issue  bonds  of  any 
kind  except  for  emergency  purposes  as  above 
stated,  and  bonds  secured  only  by  mortgage 
on  the  property  and  franchise  of  a  public 
utility  which  shall  exceed  in  the  aggregate 
ten  per  centum  of  the  assessed  value  of  all 
the  real  and  personal  property  in  the  city."' 

This  court  has  several  times  been  called 
upon  to  consider  those  provisions  of  the  Con- 
stitution and  the  Home  Rule  Act  which  fol- 
lowed, conferring  upon  cities  autonomous 
powers  not  previously  possessed,  in  the 
course  of  whl<A  it  was  held  that  an  existing 
dty  could  not  In  the  first  Instance  amend  its 
old  charter  piecemeal. 

In  Jackson  v.  Harrington,  180  Mich.  660, 
125  N.  W.  383,  decided  March  21,  1910,  the 
validity  of  the  Home  Rule  Act  of  1909  was 
sustained  as  constitutional  and  construed  tn 
part,  a  writ  of  mandamus  being  granted  to 
compel  the  city  recorder  to  give  official  no- 
tice, as  provided  in  said  act,  of  a  resoluticMi 
by  the  common  council  declaring  for  a  gen- 
eral revision  of  the  Jadison  dty  charter. 

In  Euhn,  Attorney  General,  ex  rel.  Hudson 
V.  Common  Coundlof  Detroit  164  Mich.  369, 
129  N.  W.  879,  dedded  February  1,  1911,  the 
act  was  again  under  consideration  in  an  ai>- 
plication  to  review  an  order  of  the  Wayne 
county  circuit  court  dismissing  a  petition  of 
the  Attorney  General  filed  on  relation  of  cer- 
tain taxpayers  of  the  dty  for  a  writ  to  re- 
strain the  common  council  from  submitting 
to  a  vote  of  the  electors  a  proposal  to  amend 
the  Detroit  diarter.  The  constitutionality  of 
the  act  was  again  attacked  and  sustained; 
the  court  saying  in  part: 

"We  are  of  the  opinion  that  the  method  of 
presenting  a  proposed  amendment  provided  for 
is  within  the  power  necessarily  committed  to 
the  Legislature  to  provide  the  method  of  ex- 
ecuting the  constitutional  provision  as  fully  as 
the  power  to  prescribe  the  method  of  proposing 
a  revision  of  the  charter,  which  we  held  to  be 
constitutional  in  Jackson  Common  Council  v. 
Harrington,  supra." 

But  the  order  dismissing  relator's  petition 
was  overruled  and  a  writ  granted  on  the 
ground  that,  under  the  Constitution,  Act  279 
could  not  be  construed  as  authorizing  dties 
to  amend  their  old  charters  piecemeal,  be- 
cause the  language  of  the  Constitution  an- 
thorizing  a  dty  to  "frame,  adopt  and  amend 
its  charter"  must  be  construed  as  meaning 
a  charter  thereafter  framed  and  adopted  un- 
der the  general  law,  or  laws,  to  be  enacted. 
This  decision  that  revision  must  precede 
amendment  tied  existing  dties  to  their  old 
charters  without  power  of  change,  except 
through  a  new  charter  In  toto  or  a  general 
revision  of  the  old,  framed  or  made  by  a 
commission  and  adopted  by  popular  vote^ 
subject  to  the  compulaoiy  and  restrictive 
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provisions  Incorporated  In  the  general  law, 
as  directed  by  the  Constitution. 

The  amount  of  money  which  could  be  bor- 
rowed by  the  city  of  Detroit  for  strictly  mu- 
nicipal purposes  was  limited  by  its  existing 
charter  to  2  per  cent  of  its  assessed  valua- 
tion, and  it  was  sought  to  increase  this  limit, 
without  a  general  revision  under  Act  279,  by 
a  local  act  of  the  legislature  (302  Li.  A.  1911), 
approved  March  23,  1911,  amending  section 
7,  c.  11,  of  the  charter,  with  a  referendum 
clause ;  this  local  act  being  given  immediate 
effect  to  preserve  "public  peace,  health,  and 
safety."  The  Constitution  of  1909  having 
deprived  the  Legislature  of  the  power  to  pass 
local  laws  amending  city  charters,  this  act 
was  palpauly  unconstitutional  and  so  held 
without  serious  contention  to  the  contrary 
in  Attorney  General  v.  Thompson,  168  Mich. 
611,  134  N.  W.  722,  decided  February,  16, 
1912.  At  the  same  session  of  the  Legislature, 
said  Act  279  was  sought  to  be  amended  by  a 
Scleral  act  (No.  203,  Pub.  Acts  1911),  approv- 
ed April  29, 1911,  changing  section  2  to  read: 

"Each  city  now  existing  shall  continue  with 
all  its  present  rights  and  powers  except  as 
herein  otherwise  provided" 

— and  authorizing  amendments  of  dty  char- 
ters without  prior  revision. 

In  Attorney  General  ex  rel.  Vernor  v.  Com- 
mon Council  of  Detroit,  168  Mich.  249,  133  N. 
W.  1090,  decided  January  15,  1912,  this  act 
was  also  held  in. that  particular  to  be  in  vio- 
lation of  said  sections  20,  21,  art  8,  of  the 
Constitutton,  which  had  been  interpreted  in 
the  Hudson  Case  as  Intending  a  general  law 
which  should  operate  uniformly  in  all  cities 
acting  under  it  and  did  not  permit  a  general 
law  which  authorized  cities  to  amend  only 
spedfled  sections  of  their  charters  and  leave 
^em— • 

"repugnant  to  the  general  law  adopted  under 
article  8,  {  20,  of  the  Constitation,  so  that 
cities  claiming  to  operate  under  a  general  law 
intended  to  operate  anlformly  upon  the  local 
liegialatnres  of  all  cities  would  be  subject  to 
such  limitations  as  they  should  choose  to  ac- 
cept and  might  adopt  such  provisions  as  they 
deemed  beneficial." 

In  Gallup  V.  Saginaw,  170  Mich.  195,  135 
N.  W.  1060,  decided  May  4,  1912,  the  subject 
was  again  before  this  court  in  an  attempt  by 
complainant  to  restrain  the  city  of  Sa^naw 
from  proceeding  further  in  action  taken  to 
revise  its  charter  under  Act  279  of  1909,  as 
amended  by  Act  203  of  1911.  Both  the  va- 
lidity of  the  original  act  and  the  constitution- 
ality of  the  amendment  were  attacked  and 
contested  in  the  trial  court  and  It  was  there 
held  that  the  amending  act  (203,  Pub.  Acts 
1.911)  was  unconstitutional  and  void  In  its 
entirety,  but  the  injunction  applied  for  was 
denied  and  the  dty  permitted  to  proceed  with 
its  proposed  charter  revision  under  the  origi- 
nal ad;  of  1909.  The  conclusions  of  the  trial 
court  were  sustained  by  this  court  and  Its 
decree  affirmed. 

[1, 2]  At  the  general  biennial  dection  held 
November  6,  1912,  section  21,  art  8,  of  the 


state  Constitution,  was  amended  so  as  to  au- 
thorize piecemeal  amendment  of  existing  dty 
charters  without  previous  revision,  including 
those  "theretofore  granted  or  passed  by  the 
Legislature  for  the  government"  of  cities, 
and  by  Act  No.  5,  (  38,  Pub.  Acts  1913,  the 
Home  Rule  Act  of  1909  was  amended ;  the 
expressly  stated  intent  of  the  amendment  be- 
ing to — 

"re-enact  sections  2],  22,  23  and  24,  as  above 
amended  pursuant  to  the  adoption  of  the 
amendment  to  section  21,  art.  8  of  the  state 
Constitotion,  by  vote  of  the  electors  on  Novem- 
ber 5,  1912,  so  that  cities  under  existing  char- 
ters heretofore  granted  by  the  Legislature  shall 
have  the  same  right  and  power  to  amend  such 
charters  under  the  act  hereby  amended  as  cities 
that  have  adopted  complete  charter  revisions." 

At  a  munldpal  election  held  in  the  city  of 
Detroit  on  April  7,  1913,  a  proposed  amend- 
ment of  section  7,  c  11,  of  its  charter,  In- 
creasing the  bonding  limit  of  the  municipal- 
ity from  2  t»  4  per  cent,  was  adopted  by  a 
large  majority  vote  of  its  doctors.  With 
this  increase  the  bonding  limit  of  the  dty  did 
not  exceed  one-half  the  possible  limit  fixed 
by  the  Home  Rule  Act,  or  any  of  its  amend- 
ments, and  no  question  of  a  possible  violation 
of  that  limit  Is  Involved  here. 

In  Attorney  General  ex  rel.  Barbour  ▼. 
Lindsay,  178  Mich.  524,  145  N.  W.  98,  in 
which  Act  No.  6,  Pub.  Acts  1913,  was  under 
consideration,  this  court  hdd  that  the  legal- 
ity of  said  amendment  (to  section  7,  a  11,  of 
the  Detroit  charter),  increasing  its  bond  lim- 
it from  2  to  4  per  cent,  could  not  be  ques- 
tioned. The  amendment  of  said  section  so 
recently  adopted  increasing  the  limit  to  4 
per  cent  Indicates  an  Intent  and  purpose,  on 
the  part  and  so  far  as  within  the  power  of 
the  electorate  of  the  dty,  that  the  section 
should  remain  in  force.  If  each  issue  within 
that  limit  could  only  be  by  a  vote  of  the  elec- 
torate, why  and  tor  whom  should  they  fix  a 
general  limit? 

As  before  stated,  the  course  prescribed  by 
section  7,  c.  11,  of  the  charter,  was  followed 
in  authorizing  and  issuing  these  bonds,  but 
It  is  urged  that  with  this  limit  fixed  by  fi 
popular  vote  amending  the  section  in  ques- 
tion, bonds  not  exceeding  the  limit  cannot 
be  lawfully  authorized  and  issued  in  compli- 
ance with  the  provisions  of  said  section  un- 
less each  issue  Is  approved  by  a  three-fifths 
vote  of  the  dectors  at  a  general  or  special 
election  in  compliance  with  subdivision  "e" 
of  section  5  of  the  Home  Rule  Act  of  1909, 
as  amended  by  Act  203  of  1911.  As  (amend- 
ed said  subdivision  provides: 

"No  dty  shall  have  power:  •  •  *  to 
*  *  *  authorize  any  issue  of  bonds  except 
special  assessment  bonds,  refunding  bonds,  and 
emergency  bonds  as  denned  by  tliis  act  and 
bonds  that  it  is  annually  authorized  to  issue, 
unless  approved  by  three-fifths  of  the  electors 
voting  thereon  at  any  general  or  special  elec- 
tion." 

As  originally  enacted,  the  subdivision  does 
not  contain  this  restriction.  Without  it  the 
authority  of  the  common  council  and  hoard 
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of  estimates  to  exercise  tbe  powers  conferred 
and  previously  exercised  under  said  section 
7,  c.  11,  of  tlie  charter,  cannot  be  seriously 
Questioned. 

By  Act  203  of  1911,  section  2  of  the  Home 
Rule  Act  was  amended  to  read : 

"Each  city  now  existing  shall  continue  with 
all  Ita  present  rights  and  powers  except  as 
herein  otherwise  provided." 

It  Is  urged  the  provision  for  a  three-Sfths 
vote  in  subdivision  "e"  of  section  5  should 
stand,  although  this  act  was  apparently  held 
unconstitutional  in  the  Gallup  Case,  because 
there  section  2  was  not  necessarily  involved 
and  the  decision,  so  far  as  that  section  la  con- 
cerned, is  not  controlling.  An  examination 
of  the  record  and  briefs  in  the  Gallup  Case 
discloses  that  both  the  validity  of  the  origi- 
nal act  and  the  constitutionality  of  the 
amendment  were  in  issue  and  passed  upon  by 
the  trial  court  Counsel  for  complainant 
elaborately  briefed  both  issues  in  this  court, 
urging  objections  against  the  constitutional- 
ity of  the  amendment,  the  sufficiency  of 
which  opposing  counsel  conceded  here,  for 
which  reason  the  question  was  not  reviewed 
at  length.  It  was  held,  however,  that  the 
dty,  in  revising  Its  charter,  might  Ignore  the 
provisions  of  the  (uneudatory  act,  because  it 
was  unconstitutional,  and  the  ded^n  of  the 
trial  court  that  it  was  void  in  its  entirety 
was  sustained.  Whetlier  essential  or  not  to 
the  disposition  of  that  case,  we  see  no  suffl- 
deut  reason  to  reverse  such  conclusion. 

Section  20,  art.  8,  of  the  Constitution,  was 
amended  in  close  sequence,  and  in  the  light 
of  those  decisions  construing  It  as  then  pro- 
hibiting piecemeal  amendments  of  old  char- 
ters because  of  an  Indicated  intent  to  pro- 
hibit a  confusing  la<*  of  uniformity  In  city 
charters,  which  might  otherwise  result  This 
amendment  has  eliminated  those  reasons 
from  consideration  and  emphasized  the  intent 
to  confer  upon  cities  a  large  degree  of  au- 
tonomous power  in  strictly  local  matters.  In 
Detroit  authority  In  the  council  to  issue 
bonds  for  certain  purposes,  according  to  the 
provisions  of  section  7,  a  11,  of  its  charter, 
existed  at  the  time  and  long  before  the  aAop- 
tlon  of  the  Constitution  of  1909.  By  that 
Constitution,  which  first  provided  for  the 
Home  Rule  Law  and  now  by  express  terms 
authorizes  piecemeal  amendment  of  old  char- 
ters, Detroit  continued  with  all  its  former 
charter  rights  and  powers,  whatever  they 
were,  until  otherwise  provided  by  law.  The 
amendment  to  section  7,  raising  its  bond  limit 
from  2  to  4  per  cent,  introduced  no  new  fea- 
ture which  in  any  particular  contravened  the 
Constitution  or  any  general  law  of  the  state. 

[3]  Objection  Is  further  made  to  the  pro- 
posed issue  of  $380,000  10-year  pubUc  light- 
ing bonds,  for  the  reason  that  with  those 
now  outstanding,  they  exceed  the  limit  au- 
thorized by  the  charter.  The  charter  author- 
izes the  common  council  to  establish  a  public 
lighting  plant  "the  cost  of  which  shall  not 
exceed  $800,000."    It  la  also  provided  In  that 


connection  that  funds  for  that  purpose  may 
be  raised  by  tax  or  by  bonds,  In  the  discre- 
tion of  the  council,  "payable  at  sudi  time  and 
in  such  amount  and  at  such  rate  as  the  coun- 
cil may  determine"  and  the  board  of  esti- 
mates may  approve.  "Such  amount"  aa  the 
council  may  determine  should  be  read  and 
construed  in  connection  with  what  precedes 
and  which,  makes  plain  that  the  cost  of  said 
pliant  whether  paid  for  by  taxation  or  bonds, 
shall  not  exceed  $800,000.  This  necessary 
ocmstrnction  was  manifestly  adopted  by  the 
dty  authorities  when  the  $800,000  so  author- 
ized had  been  expended.  Desiring  an  addi- 
tional $150,000  for  that  purpose,  a  local  act 
of  the  Legislature  was  deemed  necessary  and 
secured  (No.  468,  L.  A.  1006)  which  author^ 
Ized  a  bond  Issue  for  that  amount 

The  authority  of  the  common  council  of 
Detroit  is,  however,  conferred  and  limited  by 
Its  charter.  Section  7  of  chapter  11  empow- 
ers the  council  only  to  Issue  bonds  tor  "the 
public  sewer  fund  for  construction  of  trunk 
public  sewers,  and  the  public  building  fund 
and  a  fond  for  the  purchase  or  construction 
of  public  utilities,"  and  provides  that  "bonds 
Issued  by  authority  of  this  section  shall  be 
respectively  denominated  'pubUc  sewer  bonds,' 
'public  building  bonds,'  and  'public  utility 
bonds.'"  SecUMi  1,  c  11,  of  the  charter 
(Loc.  Laws  1883,  No.  326),  thus  defines  the 
public  building  fund: 

"Public  building  fund,  for  purchasing  any 
real  estate  for  the  erection  thereon  of  any  put^ 
Uc  buUdingB,  and  to  defray  the  expenses  of 
erecting,  repairing,  and  preserving  such  public 
buildings  as  the  common  council  is  authorized 
to  erect  and  maintain,  and  are  not  herein  oth- 
erwise provided  for,  which  fund  shall,  from 
time  to  time,  be  divided  into  special  building 
funds,  to  defray  the  expenses  of  erecting,  re- 
pairing, and  preserving  the  particular  building 
or  buildings  for  which  such  special  building 
fond  may  be  ci»istituted  or  raised." 

It  Is  to  be  noted  that  in  the  original  au- 
thorization by  the  eouncll  of  bonds  aggr» 
gating  $2,863,000  there  were  Included  $383,- 
000  for  a  garbage  reduction  plant  and  $695,- 
000  for  hospital  site  and  buildings.  The 
bonds  proposed  to  be  sold  and  in  issue  here 
aggregate  $1,228,000,  and  no  mention  of  gar- 
bage plant  or  hospital  site  and  buildings  is 
m,ade,  but  they  include  $270,000  30-year  pub- 
Uc building  bonds  and  $408,000  10-year  pubUc 
building  bonds.  It  is  urged  against  these 
that  under  the  name  of  "public  building 
bonds"  was  necessarily  included  and  manl- 
festiy  Intended  to  be  issued  a  part  of  the  hos- 
pital and  garbage  plant  bonds;  that  build- 
ings for  which  public  buildUig  bonds  may  be 
authorized  and  sold  by  the  common  council 
are  public  buildings,  within  the  meaning  of 
the  charter,  which  does  not  include  garbage 
plants  or  hospitals.  Not  only  is  a  garbage 
fund  and  a  hospital  fund  "otherwise  provid- 
ed for"  in  the  charter,  which  at  least  raises 
a  doubt  aa  to  the  intent  to  indude  those  ac- 
tivities in  the  section  relating  to  a  public 
buUdlng  fund,  but  the  legislative  interpreta- 
tion ol  the  council's  autborlQr  in  that  cwmec- 
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tlon  makes  plain  that  It  does  not,  as  subse- 
quently shown. 

It  is  to  be  borne  in  mind  that  the  provi- 
sions referred  to  are  a  part  of  the  city  char- 
ter granted  by  the  Legislature  to  Detroit  be- 
fore the  Constitution  of  1909  gave  cities  the 
power,  through  the  Legislature,  to  adopt,  re- 
vise, and  amend  their  charters,  and,  as  Just 
pointed  out,  said  charter  remains  in  force 
until  the  city  sees  fit  to  change  it.  Before 
the  common  council  could  issue  bonds  to  erect 
and  equip  a  ho^ital  for  contagious  diseases. 
It  was  found  necessary  to  obtain  lauthority 
to  do  so  from  the  same  power  whl<^  granted 
the  charter  (Act  401,  Local  Acts  1905),  and  in 
like  manner  an  ammdment  of  the  dty  char- 
ter was  obtabied  (Act  670,  Local  Acts  1906) 
to  authorize  the  common  council  to  issue 
bonds  to  the  extent  of  $100,000  to  provide  a 
garbage  and  refuse  plant.  While  it  is  now 
within  the  power  of  the  dty  to  amend  its 
diarter  and  authorize  the  council  to  issue 
further  bonds  for  that  purpose,  we  do  not 
discover  that  It  has  done  so,  and,  until  it 
does,  that  anthotlty  does  not  rest  In  the 
oonndl. 

[4]  The  "public  building  bonds"  proposed 
to  be  sold,  and  Involved  here,  total  $678,000. 
Exclusive  of  garbage  reduction  plant  and 
hospital  site  land  buildings,  $625,000  public 
tnilldlng  bonds  were  originally  authorized. 
It  is  to  be  assumed  that  the  proceeds  of  any 
bonds  sold  will  be  applied  as  legally  author^ 
Ized. 

It  follows  from  the  foregoing  that  the  writ 
of  mandamus  granted  by  the  circuit  court 
cannot  be  sustained  in  Its  entirety. 

[i]  Distinct  determlnationB  of  tbe  drcnlt 
court  as  to  dUferent  proposed  Issues  of  bonds 
are  Involved  end  presented  for  review  In  this 
proceeding.  The  legal  and  illegal  matters 
are  independent  of  each  other  and  plainly 
ascertainable^  This  court  may  therefore 
quash  or  correct  such  parts  as  are  illegal  and 
affirm  as  to  those  which  are  legal. 

We  accordingly  conclude,  for  the  reasiHiB 
stated,  that  the  order  for  a  writ  of  mandamus 
be  affirmed  as  to  the  $200,000  public  sewer 
bonds  and  the  public  building  bonds  to  the 
previously  authorized  amount  of  $625,000  (de- 
ducting the  excess  from  either  the  30-year  or 
10-year  issue  as  relators  may  elect),  and  re- 
versed as  to  the  other  proposed  Issues, 
which  are  hereby  held  illegal;  this  without 
costs  to  either  party. 


LYONS  V.  ROSSMEISSL  et  aL 
(Supreme  Court  of  Wisconsin.     June  16,  1916. 

Dissenting  Opinion  July  8,  1915.) 
Pabty  Waujs  4=>8— Agbbekknts— CoRSTSno- 

XION.  _ 

Plaintiff  had  a  right  of  way  over  three  feet 
of  land  l>elongiDg  to  defecdanta  and  lying  adja- 
cent to  a  parcel  owned  by  her.  She  and  defend- 
ants entered  into  an  agreement  whereby  plain- 
tiff was  to  erect  a  party  wall  located  on  the 
three-foot  strip,  defendants  to  have  the  right  to 


iwe  the  wall  upon  payment  of  a  stipulated  sum, 
the  agreement  to  continue  so  long  as  either  par- 
ty had  a  building  on  the  property.  The  building 
erected  wag  to  be  three  stories  in  height,  and 
on  the  first  and  second  floors  the  three-foot  strip 
was  used  aa  a  common  hallway,  but  the  third 
was  used  by  plaintiff  exclusively.  Held,  that  as 
the  parties  had  an  undivided  interest  in  the  com- 
mon use  of  that  strip,  defendants,  after  the  erec- 
tion, could  not  remove  the  wall  on  the  third 
floor,  and  demand  the  exclusive  use  of  the  three- 
foot  strip,  on  the  theory  that  they  were  the  own- 
ers of  the  fee ;  the  agreement  constituting  a  re- 
linquishment of  such  portions  of  the  steip  as 
were  not  devoted  to  the  common  nse. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent.  Dig,  H  24-41;    Dec.  Mg.  «=>S.] 

Kerwin,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Outagamie 
County;   John  Ooodland,  Judge. 

Action  by  B.  Lyons  against  Joseph  Roes- 
meissl  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.     Affirmed. 

This  Is  an  action  to  restrain  the  defend- 
ants from  tearing  down  or  Interfering  with 
a  party  wall  on  the  third  story  of  the  plain- 
tiffs buUdlng  constructed  on  the  land  adjacent 
to  defendants'  lot  A  temporary  Injunctioa 
was  entered  against  the  defendants  pending 
the  action.  The  defendants  pnt  in  issue  the 
material  allegations  of  the  complaint  and  set 
up  several  counterclaims.  G?he  controversy 
arose  out  of  the  relative  rights  of  the  pa]> 
ties  under  the  following  agreement: 

"Articles  of  agreement,  made  and  entered  into 
this  16th  day  of  August,  1897,  by  and  between 
Bertha  Lyons  of  the  first  part,  and  J.  &  M. 
Bossmeissl,  of  the  second  part,  all  of  the  city 
of  Appleton,  Outagamie  county,  Wisconsin,  wit- 
nesseth: 

"E^irst  The  party  of  the  first  part  being  the 
owner  in  fee  of  the  following  described  piece  or 
parcel  of  land,  situated  in  the  Second  ward  of 
said  city  of  Appleton,  to  wit:  The  east  twenty 
(20)  feet  of  the  west  eighty-seven  and  forty  one- 
hundredths  (87  40-100)  feet  of  the  north  one 
hundred  (100)  feet,  of  block  five  (5),  in  the  Sec- 
ond ward  of  the  city  of  Appleton;  also  an  un- 
divided interest  in  that  strip  of  land  three  (3) 
feet  wide  east  and  west  and  one  hundred  (lOOj 
feet  long  north  and  south,  which  adjoins  said 
premises  on  the  west,  and  which  strip  has  been 
reserved  for  common  use  by  adjacent  owners; 
together  with  the  perpetual  right  of  way  in  com- 
mon with  the  adjacent  proprietors  over  tliat  cer- 
tain twenty  (20)  foot  alley  as  now  laid  out  ex- 
tending easterly  and  westerly  and  abutting  said 
premises  on  the  south;  and  the  parties  of  the 
second  part  being  the  owners  in  fee  of  the  ad- 
joining lot  and  premises  on  the  west,  hereby  for 
and  in  consideration  of  the  covenants  hereinaft- 
er contained,  agree  as  follows: 

"Second.  The  parties  of  the  second  part  au- 
thorize, empower  and  grant  unto  first  party  the 
right  to  erect  and  construct  a  party  wall  partly 
on  the  dividing  line  between  said  properties  and 
premises  and  partly  on  the  premises  of  second 
parties,  which  line  runs  as  follows:  Commenc- 
ing at  the  curb  or  outer  edge  of  the  sidewalk 
in  the  center  line  of  said  three-foot  reservation 
'for  common  use  by  adjacent  owners'  and  run- 
ning thence  south  twelve  (12)  feet ;  thence  west 
three  (3)  feet,  two  (2)  inches;  thence  south 
thirty-two  (32)  feet;  thence  east  three  (3)  feet, 
two  (2)  incites  to  said  center  line ;  thence  south 
thirty-nine  (39)  feet,  five  (5)  inches;  thence 
west  three  (3)  feet,  two  (2)  inches ;  thence  south 
twenty-eight   (28)  feet,  seven  (7)  inches  to  the 
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south  end  of  said  one  hundred  (100)  feet  allow- 
ing in  addition  the  usual  footing  for  the  founda- 
tion wall ;  the  said  foundation  and  walla  for  the 
tbree-story  building  to  be  built  of  brick  above 
the  stone  foundation,  and  thicltness  and  height 
to  be  according  to  the  plans,  drawings  and  spec- 
ifications of  Philip  Dean,  architect,  for  first 
garty's  building  and  to  be  one  hundred  OOO)  feet 
1  depth  back  from  College  avenue;  said  party 
to  build  between  the  front  and  rear  stairway  (as 
located  on  said  plans  and  sppcificationg)  two 
stone  abutments  on  which  shall  he  set  and  plac- 
ed two  iron  columns  to  support  the  iron  I-beams 
above,  and  on  the  third  story  there  shall  be  a 
row  of  I-beams  and  columns  for  the  support  of 
the  roof  and  third-story  ceiling — these  columns 
and  I-beams  to  be  built  in  with  masonry  so  as 
to  form  the  outside  west  wall;  the  Brst  party  to 
furnish  all  the  materials  therefor  and  fiay  and 
discharge  all  claims  for  the  construction  and 
completion  of  the  same — all  to  be  done  and  com- 
pleted according  to  said  plans,  drawings  and 
specifications ;  said  fouudation,  wall,  abutments, 
columns,  I-beams,  stairs  and  stairway  (to  be 
built  and  completed  front  and  rear  by  first  par- 
ty) to  be  composed  of  good  material  for  the  pur- 
Sose  and  done  in  a  workmanlike  manner,  includ- 
11^  painting,  etc.,  so  as  to  be  a  complete  job; 
said  foundations,  abutments,  walls,  etc.,  shall  be 
of  sufficient  strength  to  be  used  for  and  consti- 
tute the  west  wall  of  first  party's  brick  build- 
ing she  is  to  erect  and  also  the  east  wall  of  any 
brick  building  of  a  like  number  of  stories  or  less 
which  second  parties  or  their  heirs  or  assigns 
may  hereafter  build  upon  their  lot,  and  chimney 
flues  to  be  put  in  west  side  of  said  wall  (as  per 
said  plans,  drawings  and  specifications) :  and 
second  parties,  their  heirs  or  assigns,  shall  have 
the  right  to  use  said  walls,  stairs,  stairways,  pil- 
lars, abutments,  columns,  etc.,  for  any  and  all 
purposes  necessary  to  the  use  and  enjoyment  of 
second  parties'  lot  so  long  as  first  party's  build- 
ing shall  stand  (and  in  case  second  parties,  their 
heirs  or  assigns,  shall  have  erected  a  building  on 
their  land  previous  to  the  destruction  of  first 

£arty's  contemplated  building,  then  so  long  as 
ath  or  either  such  buildings  shall  stand).  The 
second  parties,  however,  agree  and  bind  them- 
selves, their  and  each  of  their  heirs  and  assigns, 
that  when  they  or  either  of  them  shall  erect  a 
building  on  their  lot  and  land,  they  or  either  of 
them  will  pay  one-half  (%)  the  cost  and  value  of 
said  wall,  abutments,  columns,  beams,  stairs, 
stairways,  woodwork,  etc.,  when  actually  used 
for  the  building  on  their  said  lot  and  not  before, 
the  amount,  price,  value  and  sum  to  be  paid  for 
shall  be  the  actual  cost  thereof  at  the  time  when 
actually  furnished  completed  and  erected,  and 
to  be  the  contract  price  and  prices  at  which  the 
same  shall  be  let  and  contracted  for  and  built, 
to  be  ascertained,  fixed  and  determined  by  said 
architect  or  the  agreement  of  the  parties  hereto, 
or,  in  case  of  the  death  of  said  architect,  and  the 
parties  cannot  agree  on  said  sum,  then  by  com- 
mon-law arbitration,  each  of  the  parties  choos- 
ing a  competent  disinterested  person,  and  the 
two  so  chosen  to  select  a  third,  and  a  decision  of  a 
'majority  to  be  finally  conclusive,  but  the  amount 
not  to  exceed  the  cost  and  contract  price  afore- 
said and  to  be  inserted  in  this  agreement  and 
the  duplicate  thereof  by  the  parties  or  one  of 
them  or  said  architect,  the  payment  to  be  made 
before  the  boilding  is  begun  to  be  built  on  sec- 
ond parties'  lot ;  the  amount  of  said  cost  as  fixed 
is  eleven  hundred  and  thirty-six  and  ^Vioo  dol- 
lars; and  in  building  and  connecting  with  said 
walls,  etc.,  no  connections  of  woodwork,  such  as 
joists,  etc.,  shall  be  made  to  connect  witli  wood- 
work of  first  party's  building. 

"Third.  It  is  agreed  by  the  parties  that,  in  or- 
der to  widen  said  stairways  and  entrances  there- 
to each  of  said  parties  shall  allow  to  be  includ- 
ed therein  from  their  respective  lots  two  (2) 
inches  more  of  land. 
"Fourth.  These   articles  of  agreement   shall 


Und  the  parties  hereto  mutually  and  Inure  to 
their  benefit,  and  bind  and  inure  to  the  benefit 
of  their  respective  heirs  and  assigns. 

"In  witness  whereof,  the  parties  hare  hereto 
set  their  hands  and  seals  the  day  and  year  first 
above  written ;  first  party  by  her  own  proper 
name,  and  second  parties  in  their  individoal  and 
copartnership  names. 

"Bertha  Lyons.    [SeaLI 
"J.  &  M.  Rossmeissl.    fSeaL] 
"Jos.  Rossmeissl.    [SeaL] 
"Math.  RossmeiasL    [SeaL] 
"In  presence  of 

''Henry  D.  Ryan. 
"M.  Lyons." 

The  agreement  was  duly  a<d3iowledged  Au- 
gust 19,  1897. 

The  court  below  found,  among  other  things, 
in  substance,  that  immediately  upon  thd 
execution  of  the  contract  referred  to  in  the 
statement  of  facts,  the  plaintiff  erected  a 
three-story  brick  building  for  store,  offices, 
and  lodge  rooms,  in  accordance  with  plans 
and  spedflcations  referred  to  in  said  agree- 
ment; that  said  building  was  completed  in 
1888  in  accordance  with  the  irians  and 
spedflcations,  the  party  wall  being  the  west 
line  of  the  building,  and  said  wail  was  locat- 
ed, placed  and  constructed  in  accordance 
with  the  plans  and  spedficattoas  and  in  ac- 
cordance with  said  agreement,  and  plaintiff 
ever  since  has  been  in  the  actual  occupancy 
of  said  building;  that  during  tlie  period  of 
construction  of  the  plalntUTs  building  the 
defendants  were  engaged  in  business  in  dose 
proximity  to  said  building,  and  Iiad  actual 
knowledge  of  the  construction,  use,  and  oc- 
cupancy of  said  building;  that  the  third 
story  of  plaintiff's  building  is  finished  off  as  a 
public  hall,  leased  and  used  as  such;  tluit  on 
October  25,  1911,  the  defendants,  wiille  in  the 
process  of  constructing  dielr  building,  tlireatr 
ened  to  tear  out  the  party  wall  on  the  third 
floor,  and  If  permitted  to  do  so,  irreparable 
damage  will  result  to  the  plaintiff;  that 
plaintiff  has  offered  to  give  defendants  the 
right  of  ingress  and  egress  to  the  said  third 
story  in  accordance  with  the  terms  of  the 
agreement. 

The  court  conduded  as  ntatter  of  law  that 
the  plaintiff  was  entitled  to  the  relief  de- 
manded, and  made  the  temporary  injonction- 
al  order  permanent,  restraining  the  defend- 
ants from  tearing  down  or  Injuring  the  party 
wall.  Judgment  was  entered  accordingly, 
from  which  this  appeal  was  taken. 

O.  O.  Cannon,  of  Appletmi,  for  appellants. 
Jnllus  P.  Frank,  of  Appleton  (Olln,  Bntler, 
Stebbins,  Curkett  &  Stroud,  of  Madison,  of 
counsel),  for  respondent 

SIEBEGKER,  J.  (after  stating  the  fftcte  as 
above).  The  defendants  contend  that  the 
trial  court  erred  in  restraining  them  from 
removing  a  part  of  the  party  wall  in  the 
third  story  of  the  plaintiff's  building.  The 
court  held  in  effect  that  d^lendants  r^ln- 
quished  their  rights  to  the  commcm  use  of 
a  part  of  the  three-foot  strip  by  the  party 
wall  agreement  and  the  erection  by  pi<>»iiH<r 
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of  her  bnflding  irarsnant  thereta  It  Is  with- 
out dispute  tbat  at  the  time  tbis  party  wall 
contract  was  made  the  parties  had  an  un- 
divided Interest  in  the  common  use  of  the 
three-foot  strip.  The  contract  recognizes  it 
It  appears  that  plalntifr  at  the  time  the  con- 
tract was  made,  proposed  erecting  a  three- 
story  bnlldlng  on  her  lot  In  executing  this 
purpose  she  desired  to  use  and  occupy,  to 
the  extent  of  her  Interest,  the  three-foot 
strip  In  connection  therewith.  The  parties 
undertook  to  arrange  for  such  use  by  the  par- 
ty wall  agreement  Under  these  circumstanc- 
es the  effect  of  the  contract  and  the  con- 
struction of  the  party  wall  and  building  by 
the  plaintiff  ctmstltute  the  basis  upon  which 
the  rights  of  the  parties  lu  this  three-foot 
strip  are  to  be  determined.  The  plaintUt 
contends,  that  the  provisions  of  this  agree- 
ment fix  and  establish  the  beneficial  use  of 
this  strip  during  the  life  of  her  three-story 
building  and  the  one  which  the  defendants 
contemplated  building  when  the  contract  was 
made.  The  contract  grants  to  the  plaintiff 
the  right  to  erect  the  party  wall  on  the  des- 
ignated dividing,  tine  between  said  properties, 
and  partly  <hi  the  premises  of  the  defend- 
ants; that  it  was  to  be  constructed  accord- 
ing to  the  plans,  drawings^  and  spedflcatlons 
there  exhibited  to  the  parties ;  that  two  Iron 
columns  were  to  be  placed  on  the  abutments 
between  front  and  rear  stairway,  as  located 
In  the  architect's  plans,  for  the  support  of  the 
I-beams  above — 

"and  on  the  third  story  there  shall  be  a  row  of 
I-beams  and  columns  for  the  support  of  the  roof 
and  third  story  ceiling — these  columns  and  I- 
beams  to  be  built  in  with  masonry  so  as  to  form 
the  outside  west  walL" 

Another  provlsI(»  Is: 

"Said  foundations,  abutments,  walls,  etc.,  shall 
be  of  sufficient  strength  to  be  used  for  and  con- 
stitute the  west  wall  of  first  party's  brick  build- 
ing she  is  to. erect  and  also  the  east  wall  of  any 
brick  building  of  a  like  number  of  stories  or 
less  which  second  parties  or  their  heirs  and  as- 
signs may  hereafter  build  upon  their  lot" 

These  provisions  clearly  Indicate  that  the 
parties  Intended  this  wall  as  the  division  line 
of  the  buildings  <n  their  respective  lots,  and 
necessarily  granted  to  plaintlfl  the  right  to 
Inclose  the  parts  of  the  area,  occupied  by  hez 
building  of  the  three-foot  strip,  subject  to 
such  right  of  its  use  in  common  as  the  con- 
tract specified.  The  acts  of  the  parties  pur- 
suant to  tbis  agreement  show  tbat  it  was  un- 
derstood that  their  common  uses  of  the  strip 
were  fixed  and  established  In  connection  with 
tbeir  contemplated  buildings.  They  so  car- 
ried out  the  contract,  and  pursuant  thereto 
have  occupied  the  strip  on  the  first  and  sec- 
ond story  of  plaintiff's  building  without  con- 
troversy. The  finding  of  the  trial  court  that 
tbe  building  was  erected  pursuant  to  the 
iflans  approved  In  the  contract  cannot  be  dis- 
turbed under  the  tacts  and  circumstances  of 
fbe  case.  It  must  also  be  considered  that 
tbe  west  wall  of  plaintiff's  building  is  tbe 
partttiim  wall  between  the  plaintiff's  and  de- 


fendants' buildings  as  agreed  upon  In  the 
contract  The  main  contention  of  the  defend- 
ants rests  upon  the  claim  tbat  Its  right  to 
one-half  or  to  ,the  whoSe  of  the  three-foot 
strip  on  the  third  floor  of  plaintiff's  building 
Is  appurtenant  to  their  Interest  In  the  fee  of 
such  strip,  and  that  they  have  not  relinquish- 
ed any  of  their  original  Interest  in  or  right 
to  any  beneficial  use  of  the  strip.  Tbis  claim 
conflicts  with  the  rights  granted  the  plaintiff 
by  the  party  wall  agreement,  which  authoriz- 
ed the  plaintiff  to  indose  the  portions  of 
this  strip  Ij'lhg  on  the  east  of  the  wall,  as 
shown  by  tbe  architect's  plan  of  her  propos- 
ed building.  The  execution  of  this  plan  un- 
der the  party  wall  agreement  operated  to  es- 
tablish the  plaintlfTs  and  defendants'  rights, 
respectively,  to  the  beneficial  use  of  their 
common  Interest  In  this  strip. 

We  find  no  basis  for  defendants'  claim  that 
no  such  results  were  contemplated  and  in- 
tended by  the  parties  when  they  entered  I» 
to  this  contract.  Applying  the  contents  of  the 
parts  of  the  contract  stated  above  to  tbe  sub- 
ject-matter, there  is  evinced  a  purpose  and 
Intent  by  the  parties  to  apportion  their  rights 
and  beneficial  uses  In  this  strip,  and  that 
such  apportionment  thereof  was  In  fact  es- 
tablished by  erecting  the  party  wall,  as  agreed, 
and  In  using  the  area  of  such  strip  as  divid- 
ed by  the  party  wall.  In  legal  effect  these 
acts  constitute  a  mutual  relinquishment  there- 
of to  such  parts  as  were  not  to  be  used  in 
common  under  the  arrangements  embodied  In 
tbe  contract  and  in  the  plans  and  specifica- 
tions of  plaintiff's  building,  as  approved 
thereby.  The  result  of  these  transactions  is 
that  plaintiff  and  defendants  occupied  a  part 
of  this  strip  in  common  with  stair  and  pas- 
sageways, and  the  parts  not  so  occupied  by 
common  stair  and  passageways  were  appor- 
tioned between  the  parties  In  accordance  with 
the  location  of  the  party  wall  and  the  ap- 
proved plans  of  plaintiff's  building.  The  evi- 
dence sustains  the  conclusion  that  tbe  par- 
ties gave  this  party  wall  contract  a  practi- 
cal construction  In  harmony  with  tbia  Inter- 
pretation of  It  Upon  these  considerations  it 
must  follow  as  a  legal  conclusion  that  the 
contract  defined  the  rights  of  the  parties  as 
to  the  three-foot  strip  and  fixed  the  extent 
of  their  beneficial  use  thereof  during  the  ex- 
istence of  plaintiff's  proposed  building  and 
the  contemplated  buUding  of  the  defendants 
In  connection  with  the  proposed  party  waU. 
The  execution  of  the  agreement  as  shown  by 
the  evidence,  conferred  upon  the  plaintiff  the 
right  to  use  the  areas  on  the  respective  floors 
Indoeed  by  the  party  wall  on  her  side  there- 
of, except  the  portlcms  which  were  assigned 
and  occupied  by  them  In  common  for  pur- 
poses of  stair  and  passagewajrs  and  the  part 
defendants  occupy  <m  the  second  floor  as  toi- 
lets, off  from  the  common  passageway.  Wal- 
11s  ▼.  First  Nat'l  Bank,  155  Wis.  306,  143  N. 
W.  670.  The  defendants,  therefore,  had  no 
right  to  take  down  the  partition  wall  on 
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tbe  third  floor  for  tbe  purpose  oC  entering 
the  area  of  the  three-foot  strip  allotted  to 
plaintiff  under  the  contract 

The  Judgment  of  the  trial  court  properly  re- 
strained defendants  from  making  the  threat- 
ened entry  Into  plalntUTs  building  on  the 
third  floor  through  the  party  wall. 

The  judgment  appealed  from  Is  a£Brmed. 

TIMLIN,  J^  took  no  part 

KEJRWIN,  J.  (dissenting.  I  cannot  agree 
with  the  majority  of  the  court  I  think  the 
judgment  below  should  be  reversed  for  the 
following  reasons:  (1)  At  the  time  the  party 
wall  agreement  was  made  the  title  to  the 
three-foot  strip  was  In  defendants,  subject 
to  an  easement  In  plaintiff  for  stairway  and 
hall  purposes  In  common  with  defendants. 
(2)  The  title  has  never  been  transferred  to 
plaintiff,  unless  the  party  wall  contract  and 
the  acts  of  the  parties  under  it  have  that  ef- 
fect (3)  There  Is  nothing  In  the  party  wall 
contract  Impairing  the  title  of  defendants. 
(4)  Tbe  party  wall  contract  recognizes  the 
continuing  rights  of  tbe  defendants  as  own- 
ers subject  to  the  easement  in  plaintiff.  At 
least  there  is  no  relinquishment  (5)  The 
manner  of  construction  of  the  wall  supports 
tbe  idea  that  the  parties  understood  that 
tbe  defendants'  Interest  in  the  str^  continu- 
ed. (6)  Tbe  evidence  and  manner  of  con- 
struction of  the  wall  rebuts  any  presump- 
tion that  defendants  relinquished  their  inter- 
est In  the  three-foot  strip.  (7)  On  the  admit- 
ted facts  no  rights  have  been  acquired  by 
plaintiff  by  estoppel,  waiver,  or  acquiescence. 
(8)  I  think  the  defendants  are  the  owners  In 
fee  of  tbe  three-foot  strip  subject  to  tbe  ease- 
ment In  plaintiff.  (9)  But  In  any  event  the 
defendants  are  at  least  tenants  in  common 
with  plaintiff  of  the  three-foot  strip,  and  are 
entitled  to  equal  enjoyment  with  plaintiff  of 
all  space  embraced  within  the  three-foot  strip 
not  occupied  by  stairways,  balls,  or  supports 
for  plaintiff's  building.    ■ 

Claim  was  made,  bot  not  strenuously 
pressed,  that  rights  were  acquired  by  plain- 
tiff in  the  three-foot  strip  by  adverse  posses- 
sion or  estoppel.  This  contention  Is  wholly 
unsupported  by  the  record,  and  Is  not  made 
the  basis  of  the  decision  of  the  court  The 
real  contention  of  plaintiff,  and  the  one  upon 
which  the  opinion  of  tbe  court  rests,  as  I 
understand  it  Is  that  tbe  defendants  In  some 
way  relinquished  their  rights  In  the  three- 
foot  strip  by  force  of  the  party  wall  contract 
and  the  constmctlon  of  the  walL  In  order  to 
support  the  opinion  of  this  court  and  warrant 
an  afflrmanoe  of  the  judgment  below,  It 
must  appear  that  the  rights  of  tbe  defend- 
ants In  the  three-foot  strip  were  relinquish- 
ed, either  by  the  terms  of  the  contract,  or  by 
the  terms  of  the  contract  and  the  acts  of  the 
parties  under  it  Upon  the  undisputed  evi- 
dence neither  position  can  be  sustained.  The 
defendants  owned  property  west  of  and  ad- 


jacent to  plaintiff's  property,  described  In  a 
warranty  deed  to  them  as  follows: 

"Commencing  in  the  Bouth  line  of  College  ave- 
nue and  the  north  line  of  Block  five  (5),  of  the 
Appleton  plat  in  the  Second  ward,  city  of  Ap- 
pleton,  and  8eventy-6ve  (75)  feet  west  of  tbe  cen- 
ter of  said  block  five  (5),  and  thence  running 
west  twenty-three  (23)  feet  thence  south  one 
hundred  and  twenty  (120)  feet  thence  east  twen- 
ty-tbree  G8)  feet  thence  north  one  bandred  and 
twent^K  (120)  feet  to  College  avenue  to  tbe  pUce 
of  beginning.  Being  same  land  described  in  vol- 
ume 47  of  Deeds,  page  468w  Reserving  there- 
from tbe  onobstracted  right  of  way  for  travel 
with  teams  over  the  south  twenty  (20)  feet  of 
the  above-described  land  and  reserving  therefrom 
the  right  of  way  over  the  east  three  (3)  feet  to 
be  occupied  and  used  Jointly  and  forever  by  and 
between  tbe  two  owners  of  this  tract  and  the 
adjoining  twenty  (20)  feet  east  of  this  described 
tract." 

The  above  conveyance  covers  tbe  three  feet 
in  question,  and  tbe  only  Interest  which 
plaintiff  bad  when  the  party  wall  contract 
was  made  was  tbe  right  of  way  described  In 
the  conveyance  to  defendants. 

Assuming  to  act  under  the  agreement  set 
out  in  the  statement  of  facts,  tbe  plaintiff 
in  1807  and  1888  constructed  a  three^tory 
building  upon  her  property.  Altbougta  tbe 
court  found  that  tbe  building  was  constmct- 
ed  according  to  plans  and  spedflcationB,  tbet« 
is  no  proof  that  It  was  so  built  unless  It 
can  be  Inferred  from  the  evidence  that  the 
building  was  constructed,  and  that  there 
were  plans  and  specifications.  It  appears 
from  the  record  that  the  wall  was  not  built 
upon  the  line  described  in  the  contract  but 
was  built  upon  the  following  described  line: 
Starting  at  tbe  east  line  of  defendants'  lot 
and  tbe  west  line  of  the  3  feet  running  south 
from  the  north  end  of  the  building  32  feet 
then  Jogged  to  the  east  1%  feet  then  south 
39  feet  then  jogged  back  to  the  west  1% 
feet  to  the  west  line  of  the  3  feet  «u»d  then 
ran  on  said  line  south  to  the  end  of  the  lot 
On  each  end  of  this  jog  39  feet  long  and 
on  the  west  line  of  tbe  3  feet  were  placed 
stone  abutments  upon  which  rested  I-beams 
to  support  the  wall  above.  Over  these  I- 
beams  and  on  a  line  with  the  west  line  of 
the  three  feet  the  wall  was  extended  through 
the  second  to  the  third  story,  and  I-beams 
placed  In  the  wall  between  the  second  and 
third  stories.  Front  and  rear  stairways  were 
built  from  tbe  first  to  the  second  story,  and 
a  rear  stairway  only  from  tbe  second  to  tbe 
third  story. 

The  defendants  constructed  their  baildlng 
In  1911,  and  when  they  reached  the  second 
story  th€?  wall  on  that  floor  was  torn  out 
front  and  rear  to  afford  defendants  access 
to  their  offlces  and  to  run  a  stairway  In  the 
rear  to  the  third  story.  The  space  on  the 
second  floor  between  the  front  and  rear  stair- 
ways was  occupied  by  toilets  in  the  center, 
leaving  a  passageway  on  each  side,  ■  the 
toilets  on  the  west  side  being  for  the  use  of 
defendants'  tenants,  and  on  the  east  side 
for  plalntUCs  tenants,  and  doors  provided 
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openings  for  passage  to  hallway  Into  the  of- 
fices on  ^tber  slde^  Defendants  bnllt  tbelr 
own  stairway  west  of  the  wall  from  the  sec- 
ond to  the  third  floor.  In  the  construction 
of  their  bnlldlng  the  defendants  attempted 
to  break  out  the  wall  north  of  the  rear  stair- 
way, clalTnlTig  the  right  to  the  whole  or  part 
of  the  three-foot  space  east  of  the  wall  and 
not  occupied  In  common  and  included  in  the 
plaintUTs  inclosure  on  the  third  floor  east 
of  the  waU.  The  Injunction  awarded  below 
restrained  such  interference. 

It  appears  from  the  evidence  that  no  wall 
wds  called  for  in  the  specificatious  on  the 
third  floor,  but  it  was  extended  directly 
over  the  waU  on  the  second  floor  and  on  the 
west  line  of  the  three  feet,  and  I-beams  con- 
structed therein,  so  that  the  wall  could  be  re- 
moved and  the  beams  remain  to  snpport  the 
structure  above.  The  evidence  also  shows 
that  blind  doors  or  openings  were  left  in 
the  wall  on  the  second  and  third  floors,  and 
that  there  was  some  talk  of  using  the  third 
floor  over  both  buildings  as  a  common  hall ; 
also  that  the  beams  were  placed  In  the  wall 
on  the  third  floor  so  that  the  wall  could  be 
removed,  leaving  the  beams  for  support  The 
production  of  the  plans  and  specifications  of 
plalntUTs  building  was  demanded  by  defend- 
ants upon  the  trial  below,  but  Were  not 
produced,  and  no  proof  made  of  their  con- 
tents. 

There  is  no  evidence  that  the  defendants 
consented  or  agreed  that  the  party  wall  con- 
structed by  plaintlfC  should  be  the  dividing 
line  between  the  real  estate  of  plaintiff  and 
defendants,  unless  it  can  be  said  that  the 
contract  and  acts  of  the  parties  under  It  fur- 
nish such  evidence.  There  is  no  evidence 
that  the  defendants  acquiesced  In  the  man- 
ner of  the  construction  of  plaintiff's  build- 
ing, or  relinquished  their  rights  in  the  three- 
foot  strip.  The  deed  in  evidence  shows  title 
in  defendants  of  the  three-foot  strip  subject 
to  the  ei^semeut  in  plaintiff,  and  the  party 
waU  contract  recites  that  the  plaintiff  has — 
"an  undivided  interest  in  that  strip  of  land  three 
feet  wide  east  and  west,  and  one  hundred  feet 
long  north  and  south,  which  adjoins  said  prem- 
ises on  the  west,  and  which  atrip  has  been  re- 
served for  common  use  by  adjacent  owners." 

Couna^  for  plaintiff  in  their  brief  say: 

"But  it  is  undispoted  that  the  rights  of  plain- 
tiff and  defendants  in  and  to  this  three-foot  strip 
are  equal  and  the  same." 

.This  Is  the  most  favorable  construction  to 
plaintiff  that  the  record  will  bear.  The  acts 
of  the  plaintiff  In  constructing  the  wall  seem 
to  indicate  that  that  was  her  construction  of 
the  party  wall  contract,  because  on  the  first 
floor  the  wall  in  the  middle  and  between  the 
stairways  was  constructed  in  the  center  of 
the  three-foot  strip,  and  on  the  second  floor 
the  three-foot  strip  was  used  in  common 
without  objection  from  plaintiff.  So  there 
is  nothing  in  the  evidence  aside  from  the  ex- 
press terms  of  the  party  wall  contract  which 
tends,  in  the  slightest  degree,  to  show  that 


the  defendants  relinquished  any  of  their 
rights  in  the  three-foot  strip. 

The  opinion  of  the  court  seems  to  be  bas- 
ed upon  the  theory  that  the  following  part 
of  the  contract  has  that  effect,  namely: 

"And  on  the  third  story  there  shall  be  a  row 
of  I-beams  and  columns  for  the  support  of  the 
roofis  and  third  story  ceiling  and  these  columns 
and  I-beams  to  be  built  in  with  masonry  so  as 
to  form  the  outside  west  wall.  ♦  •  *  gajj 
foundations,  abutments,  walls,  etc.,  shall  be  of 
sufficient  strength  to  be  used  for  and  constitute 
the  west  wall  of  the  first  party's  brick  building 
she  is  to  erect  and  also  the  east  wall  of  any 
brick  buUding  of  a  like  number  of  stories  or 
less  which  second  parties  or  their  heirs  and  as- 
signs may  hereafter  build  upon  their  lot." 

Now  assuming  as  most  favorable  to  the 
plaintiff  that  the  defendants  were  tenants  in 
common  with  plaintiff  in  the  three-foot  strip, 
these  provisions  did  not  transfer  to  the  plain- 
tiff all  the  defendants'  interest  In  the  three- 
foot  strip  on  the  third  floor.  The  fact  that 
the  wall  was  to  be  used  as  the  west  wall  of 
plaintiffs  building  and  the  east  wall  of  the 
defendants'  building  did  not  transfer  the  de- 
fendants' interest  in  the  whole  strip  to  plain- 
tiff, or  deprive  the  defendants  of  their  right 
to  use  the  space  in  common  with  plaintiff  in 
any  manner  not  inconsistent  with  the  ease- 
ment in  the  s^me  manner  that  the  first  and 
second  floors  were  used.  The  manner  of  con- 
struction and  the  evidence  show  that  there 
was  no  relinquishment  by  defendants  of  their 
interest 

The  decision  of  this  court  holds  that  the 
party  waU  contract  and  construction  of  the 
wall  under  It  had  the  effect  of  depriving  the 
defendants  of  all  use  of  the  three-foot  strip 
not  occupied  by  the  rear  stairway  and  open- 
ing, and  gives  the  exclusive  use  of  all  the  un- 
occupied space  on  the  third  floor  over  the 
three-foot  strip  to  plaintiff.  This,  in  my  opin- 
ion, is  wrong.  The  defendants  cannot  be 
divested  of  their  Interest  In  the  three-foot 
strip  by  assumption  or  presumption.  Section 
2802,  Stats.  The  party  wall  contract  does 
not  convey  to  plaintiff  the  defendants'  inter- 
eat  in  the  land  upon  which  the  wall  stands, 
much  less  the  part  of  the  three-foot  strli^ 
east  of  the  wall.  Andrae  v.  Haseltlne,  58 
Wis.  395,  17  N.  W.  18,  46  Am.  Bep.  635; 
Washburn  on  Easements  &  Servitudes  (3d 
Ed.)  p.  564 


TILLSON  V.  HOLLOWAY.     (No.  18711.) 

(Supreme  Court  of  Nebraska.     June  5,  1915.> 

(Syllabut  hy  the  Court.) 

1.   EXKCTJTOBS  AND  ADMINISTBATOBS  «=»221— 

Claim    aqainst    Estate— Sufficienct    of 

Evidence. 

The  findings  of  the  trial  court  as  to  the 
amount  of  money  advanced  by  defendant  to 
his  father,  and  as  to  the  rental  value  of  the 
land  occupied  by  defendant  are  approved. 

[E!d.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  gS  901-803%, 
1858,  18C1-1863.  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  <S=>221.] 


^SbVot  other  cases  SM  same  topic  and  KBY-NUMBBB  In  all  Key-Numbered  Digests  and  Indexes 
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2.  ElXBCirroBa  aitd  Aduikistbatobs  ^=9217— 
Loan  to  Estate — Right  to  Intekest. 
H.  advanced  money  to  his  father  and  took 
poesession  of  land  of  his  father's  upon  agiee- 
ment  that  at  some  future  time  they  would  ad- 
just the  matter,  allowins  for  interest  and  for 
the  use  of  the  land,  with  no  SKreement  to  pay 
interest  or  rentals  in  the  meantime.  Beld,  that 
a  decree  adjusting  the  accounts  should  not  al- 
low compound  interest,  nor  interest  on  the 
rentals. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  758;  Dfec.  Dig. 
«=>217.] 

Gros8-App«al8  from  District  Gonrt,  Buffalo 
County;    Hosteller,  Judge. 

Action  by"  J.  Arthur  Tlllson,  as  admluls- 
trator,  against  Chester  HoUoway.  From  a 
Judgment  for  defendant,  both  parties  appeaL 
Reversed  and  remanded. 

H.  M.  Sinclair  and  W.  D.  Oldham,  both  of 
Kearney,  for  appellant.  Fred  A.  Nye,  of 
Kearney,  and  J.  A.  TUlson,  of  Pontiac,  Mich., 
for  api>ellee. 

SEDGWICK,  J.  This  case  has  been  In  this 
court  twice  before.  TUlson  v.  HoUoway,  90 
Neb.  481,  134  N.  W.  232,  Ann.  Cas.  1913B, 
78;  94  Neb.  635,  143  N.  W.  939.  At  the  last 
hearing  it  was  remanded  for  an  accounting 
between  the  parties.  The  trial  court  has 
stated  the  account,  and  has  found  due  to  the 
defendant  $2,499.09.  The  defendant  has  ap- 
pealed, and  both  parties  are  complaining  of 
the  Judgment. 

[1]  The  court  found  that  the  amount  of 
the  defendant's  claim  against  the  estate,  with 
simple  interest,  was  $15,159.10.  The  plaintiff 
complains  of  this,  and  contends  that  the  evi- 
dence wUl  not  support  the  finding.  Many 
witnesses  were  examined,  some  of  them  the 
brothers  an^  sisters  of  the  defendant,  who 
are  taterested  adversely  to  him,  and  the  evi- 
dence is  so  voluminous  that  It  is  not  prac- 
ticable to  attempt  to  analyze  It  Several  of 
these  witnesses  testified  oraUy  before  the 
court,  and  much  depends  upon  the  force  and 
consistency  of  their  testimony.  So  far  as  the 
findings  depend  upon  the  accuracy  and  con- 
sistency of  this  testimony,  the  trial  court  had 
the  advantage  of  considering  their  appear- 
ance and  manner  of  testifying  and  the  sur- 
rounding conditions  that  enabled  him  to  de- 
termine the  reUabiUty  of  their  testimony, 
and,  as  we  have  often  said,  under  such  cir- 
cumstances we  must  give  careful  considera- 
tion to  the  estimate  of  the  trial  court  as  to 
the  probative  force  of  such  testimcmy.  We 
conclude  that  this  finding  is  not  so  unsup- 
ported as  to  require  us  to  change  it 

[2]  The  trial  court  found  that  the  value  of 
the  rental  of  the  farm  while  the  defendant 
had  occupied  it  was  $7,200.    For  the  first  five 


years  be  found  that  the  rental  value  was  25 
cents  per  acre  for  each  year.  For  the  next 
ten  years  he  found  that  the  rental  was  50 
cents  per  acre  for  each  year,  and  for  the  re- 
maining five  years  he  found  the  rental  value 
to  be  76  cents  an  acre  for  each  year,  and 
computed  interest  on  each  year's  rental  from 
October  Ist  of  that  year  to  the  present  time. 
When  this  case  was  remanded  to  the  dis- 
trict court  for  an  accounting  this  court  said: 

"The  judgment  is  therefore  reversed,  and  the 
cause  remanded,  with  instructions  to  take  fur- 
ther evidence,  if  necessary,  and  find  the  amount 
due  defendant  with  simple  interest  at  7  per 
cent  per  annum.  Against  this  offset  the  value 
of  the  use  of  the  land,  and  enter  a  decree  in 
favor  of  plaintiff  for  possession  of  the  land  upon 
payment  of  balance  due  defendant  as  so  found. 
Unless  the  same  is  paid  within  90  days  from 
the  entry  of  the  decree,  the  land  shall  be  sold, 
and  costs  and  defendant's  claim  paid  out  of  the 
proceeds,  and  balance  to  the  plaintiff."  94  Neb. 
§35,  143  N.  W.  939. 

This  was  upon  the  theory  that  the  evidence 
shows  that  the  agreement  between  the  defend- 
ant and  his  father  was  that  no  interest  should 
be  paid  to  the  defendant  on  the  money  which 
he  liad  advanced  to  his  father  nor  any  rent 
paid  by  the  defendant  for  the  use  of  the  land 
untU  there  should  be  a  final  settlement  be- 
tween them  and  adjustment  of  the  whole  mat- 
ter. Therefore  on  the  money  due  to  the  defend- 
ant simple  interest  only  should  be  computed, 
since  there  was  no  interest  due  until  settle- 
ment should  be  made,  and  for  the  same  rea- 
son interest  should  not  be  computed  upon  the 
rental  of  the  farm,  because  there  was  no 
rental  due  until  such  settlement.  If  the 
agreement  had  been  that  the  interest  on  the 
defendant's  money  should  be  annually,  and 
that  the  rental  upon  the  farm  should  also  be 
paid  annually,  the  computation  should  be 
made  with  annual  rests  offsetting  the  ac- 
cumulating interest  against  the  rentals,  so 
that,  in  either  view  of  the  case,  the  conclu- 
sion of  the  trial  court  in  allowing  interest 
upon  the  rentals  and  refusing  Interest  upon 
accTunulations  of  interest  would  be  Irregular. 
The  court  should  allow  simple  interest  upon 
the  defendant's  claim  and  offset  the  rentals 
without  interest  against  this  claim. 

The  Judgment  ot  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  enter  a  finding  in  favor  of  the 
defendant  for  the  amount  as  heretofore 
found,  with  interest  to  the  date  of  the  de- 
cree, from  which  should  be  deducted  the 
rental  values  as  found  by  the  trial  court, 
without  interest  thereon  and  a  reasonable 
rental  to  the  date  of  the  decree. 

Reversed  and  remanded. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 

not  sitting. 
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©•DONNBLL    T.    RIDOI/ET    PR0TEX5TIVB 
ASS'N.     (No.  18101.) 

(Supreme  Court  of  Nebraska.    June  S,  1916.) 

1.  iNBiTKAHCi  «=366&— Accident  Inbvbanox 
—Action  on  Policy  —  Noticb  or  Absesb- 

MBNT— QtTESnON   TOB  JCRT. 

Under  the  evidence  in  this  case,  the  court 
properly  submitted  to  the  jury  the  question 
whether  notice  of  aaseasment  against  hia  insur- 
ance certificate  had  ia  fact  been  properly  mailed 
to  the  plaintiff. 

[£!d.  Note.— For  other  cases,  see  Insurance, 
CJent  Dig.  II  1656.  1732-1770;  Dec.  Dig.  <8=> 
668.] 

2.  INBXJIUNCB  «S>361— AsBEaSKEItT— PaTMXNT 

TO  Local  Aqent. 

Payment  of  an  assessment  to  the  local  agent 
of  an  insurance  company,  who  has  generally 
been  intrusted  by  the  company  to  make  such 
collections,  and  who  received  the  money  for  the 
company,  must  be  regarded  as  payment  to  the 
company,  in  the  absence  of  evidence  that  such 
assessment  was  not  forwarded  to  the  agent  for 
collection. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  923;  Dec  Dig.  «=»361.] 

3.  Appeal  and  Ebbob  «=>1068  —  HABifT.iwH 

BbBOB— IN8TBD0T10N. 

The  jury  having  found  upon  sufBcient  evi- 
dence tiiat  no  notice  of  the  assessment  was 
mailed  by  defendant,  as  alleged,  an  instruction, 
wMcb  in  ettect  made-  the  receipt  of  the  notice, 
instead  of  the  mailing  thereof,  the  test  of  due 
service,  if  erroneous  under  the  contract,  was 
without  prejudice  to  defendant 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4226-4228,  4230;  Dec.  Dig. 
«s>1068.1 

Appeal  from  District  Conrt,  Qage  County ; 
Pemberton,  Jadgft 

Action  by  Daniel  O'Donnell  against  the 
Rldgley  Protective  Association,  a  corpora- 
tion. From  judgment  lor  plaintiff,  defend- 
ant appeals.    Affirmed. 

Sackett  &  Brewster,  of  Beatrice,  for  ap- 
pellant B.  D.  Killen,  of  Beatrice^  for  ai>- 
pellee. 

SEDGWICK,  3.  This  action  was  bronght 
in  the  county  court  of  Gage  county  upon  a 
certificate  of  accident  Insurance  and  was 
afterwards  appealed  to  the  district  court  for 
that  county.  There  was  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  and  the  defendant 
has  appealed. 

[1]  There  is  no  contention  as  to  the  char- 
acter and  amount  of  the  insurance,  nor  as  to 
the  alleged  accident  and  amount  of  recovery, 
if  defendant  is  liable.  The  defense  is  that 
the  plaintiff  was  in  default  of  payment  of 
an  assessment,  and  had  thereby  forfeited  his 
insurance  when  the  accident  occurred. 

The  defendant  is  a  Massachusetts  corpora- 
tion, with  its  principal  office  at  Worcester, 
in  that  state.  It  appears  that  about  the  16th 
of  Blarcb,  1008,  an  assessment  had  been  made 
on  the  certificate  holders,  and  on  that  day 


notices  of  assessment  were  sent  by  malL 
OTie  contract  provided: 

"Any  certificate  holder  failing  to  pay  his 
assessments  within  thirty  days  of  notice  there- 
of shall  forfeit  all  claims  upon  the  association. 
•  •  •  Notice  of  assessment  sent  to  the  last 
given  postoffice  address  of  the  certificate  bold- 
er shall  be  deemed  a  proper  legal  notification." 

The  plaintiff  testified  that  he  had-  not  re- 
crived  any  notice  of  this  assessment  prior 
to  the  4th  day  of  May,  1908,  and  that  on  that 
day  he  paid  to  the  agent  of  the  association 
at  Wymore  the  amount  of  the  assessment 
One  of  the  questions  was  whether  the  notice 
of  this  assessment  had  been  properly  mailed 
to  the  plaintiff,  as  the  contract  provided. 
The  defendant  offered  the  evidence  of  Mr. 
Harrington,  its  general  manager,  and  that  of 
Miss  Sawyer,  its  bookkeeper.  When  Mr. 
Harrington  was  asked  whether  or  not  the 
notice  was  mailed  to  Mr.  O'Donnell  on  March 
16,  1908,  he  answered,  "It  was  to  the  best  of 
my  knowledge,"  and  testified  that  Miss  Saw- 
yer "had  immediate  supervision  of  the  mail- 
ing of  such  call,"  so  that  his  testimony  can- 
not be  considered  as  proof  that  a  notice  was 
mailed  to  the  plaintiff.  Miss  Sawyer  testi- 
fied that  the  call  for  the  assessment  was  i»- 
saed  under  her  immediate  supervision,  and 
that  such  call  was  mailed  from  the  home 
office  March  16,  1908.    She  was  then  asked : 

"State  whether  or  not  such  call  so  mailed  to 
Daniel  O'Donnell  was  mailed  to  bim  by  you. 
A.  Yes;  it  was." 

In  her  former  answer  she  had  stated  as  to 
when  the  call  was  gen»«lly  mailed,  and  it 
will  be  noticed  that  she  does  not  state  di- 
rectly that  the  notice  was  mailed  to  all  of 
the  policy  holders  on  the  same  date,  or  that 
the  notice  was  mailed  to  this  plaintiff  at  the 
same  time  that  it  was  mailed  to  other  policy 
.holders.  There  were  other  circumstances  in 
the  evidence  tending  to  throw  some  doubt 
on  the  mailing  at  this  notice,  and  the  court 
properly  submitted  to  the.  jury  the  question 
whether  or  not  the  notice  was  mailed  prior 
to  the  4th  day  of  May,  1006,  and  the  jury 
answered  that  it  was  not 

[2]  It  is  contended  by  the  defendant  that 
payment  to  the  local  agent  at  Wymore  was 
not  payment  to  the  company,  but  there  is 
evidence  indicating  that  it  was  the  practice 
of  the  company  to  forward  statements  of  as- 
sessment to  tJie  local  agent  for  collection, 
and  It  Is  not  pointed  out  in  the  briefs  that 
this  was  not  done  in  this  case,  nor  Is  it  sug- 
gested that  the  agent  failed  to  remit  the  as- 
sessment to  the  company-  or  that  the  amount 
had  ever  been  returned  to  the  plaintiff.  We 
think  the  jury  was  justified  in  finding  that 
the  agent  was  authorized  to  receive  this  pay- 
ment 

[8]  The  court  instructed  the  jury: 

"If  you  find  from  the  evidence  that  plaintiff, 
by  himself  or  wife,  paid  the  assessment  of  |3, 
which  was  due  April  16,  1908,  to  F.  B.  Craw- 
ford, in  Wymote,  Neb.,  within  80  days  after 
having  received  a  notice  of  such  assessment,  as 
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provided  in  iald  certificate  of  iDsnrance,  or  if 
you  find  from  the  evidence  that  no  such  notice 
was  ever  aent  to  plaintiff  by  defendant,  as  pro- 
vided in  said  certificate  of  insurance,  then  your 
verdict  will  be  for  plaintiff." 

This  instruction  is  apparently  technically 
inaccurate  In  that  it  indicates  that  the  no- 
tice to  the  plaintiff  would  not  be  suflScient, 
unless  actually  received  by  him,  which,  if  the 
provision  of  the  contract  is  valid,  would  be 
Inconsistent  with  such  provision.  But,  the 
Jury  having  found  upon  sufficient  evidence 
that  no  notice  was  in  fact  mailed  to  the 
plaintiff,  the  error,  if  any,  in  the  InstniC' 
tion  quoted,  was  without  prejudice  to  the  de- 
fendant 

The  briefs  are  not  In  compliance  with  the 
rules,  and  we  have  not  observed  any  prejudi- 
cial error  requiring  reversal. 

The  Judgment  of  the  district  comrt  is  af- 
firmed. 

BARNES,  FAWCBTT,  and  HAMBR,  JJ., 

not  sitting. 


BUSTIN  V.  .aCTNA  LIFE  INS.  CO.  OF 
HABTFOBD,  CONN.    (No.  18004.) 

(Supreme  Court  of  Nebraska.     June  6,  1915.) 
(ByllaluB  hu  the  Court.) 

1.  INBURANCB  «S3367  —  EZXBNDED  LnX  IN- 
BUBANCB— CJOMFUTATION. 

The  amount  of  extended  life  insurance, 
where  assured  dies  during  default  in  the  pay- 
ment of  an  annual  premium,  having  made  a  loan 
upon  his  policy,  should  be  computed  according 
to  the  terms  of  the  contract,  if  valid  and  unam- 
biguous. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  Jg  935,  938;  Dec  Dig.  «=>367.1 

2.  INSURAWCK  «=>179%— POUOT  LoAN  COW- 
TKACT  —  CONSTBUCTION  —  "INDEBTEDNESS  TO 

THE  Company  Aoainot  the  Polict." 
Money  loaned  to  the  insured  under  the  pol- 
icy loan  contract  described  in  the  opinion  con- 
stitutes "an  indebtedness  to  the  company 
against  the  policy,"  as  this  phrase  is  used  in 
the  contract 

(Eid.  Note.— For  other  cases,   gee  Insurance, 
Dec.  Dig.  «=»179%.] 

8.  Insubanoe  €=»367— Life  Instjbance  Pol- 
icy—Loan  TO  Ihsdbed— Rights  of  Benb- 
noiABT. 

A  life  insurance  policy  provided  that  if  de- 
fault is  made  in  the  payment  of  premium  after 
premiums  have  been  paid  for  three  years  or 
more,  and  there  ia  no  indebtedness  to  the  com- 
pany against  the  policy,  it  shall  b«  extended  as 
temporary  insurance  for  the  full  sum  insured 
during  a  specified  time;  but  that  if  there  is 
such  an  indebtedness,  the  amount  of  extended 
temporary  insurance  shall  be  reduced  in  the  pro- 
portion which  such  indebtedness  bears  to  the 
cash  surrender  value.  Held,  where  a  loan  made 
to  insured  had  not  been  paid  at  the  time  of  de- 
fault the  beneficiary  was  entitled  only  to  tem- 
porary insurance  in  such  proportion. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i%  935,  938;  Dec.  Dig.  <e=>367.] 

Fawcett  J.,  dissenting. 

Appeal     from     District    Court,     Douglas 
County;  Sntton,  Judge. 


Action  by  Grace  Rnstln  against  the  Mtoa 
life  Insurance  Company  of  HartfDrd,  Conn. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions to  render  Judgment  for  defendant 

Greene,  Breckenrldge,  Gtirley  ft  Wood- 
rough,  of  Omaha,  for  appellant.  Bfaboney  ft 
Kennedy,  of  Omaha,  for  appellee. 

LETTON,  J.  From  a  Judgment  of  the  dis- 
trict court  in  favor  of  the  plaintiff  on  a  pol- 
icy of  life  insurance  issued  on  the  life  of  her 
husband,  Frederick  Bustin,  defendant  ap- 
peals. At  the  dose  of  the  trial  in  the  dis- 
trict court,  there  being  practically  no  disput- 
ed questions  of  fact,  each  iwrty  moved  for 
a  directed  verdict  The  motion  of  defendant 
was  overruled,  and  tliat  of  plaintiff  soatain- 
ed,  and  Judgment  rendered  accordingly. 

GThe  sole  question  involved  in  this  appeal 
is  the  amount  of  defendant's  liability  under 
the  policy  of  insurance,  which,  with  a  loan 
agreement  secured  thereby,  constituted  the 
entire  contractual  relations  between  the  par- 
ties. The  policy  was  issued  November  23, 
1903,  for  $10,000,  in  consideration  of  an  an- 
nual premium  of  $291.40,  payable  annually 
in  advance.  Tlie  principal  sum  is  made  pay- 
able— 

"on  the  surrender  and  discharge  of  this  policy 
either  at  the  end  of  the  policy  year  falling  near- 
est to  age  eighty-five,  if  the  insured  is  then 
living,  or,  on  receipt  and  approval  of  proofs  of 
the  death  of  the  said  insured  during  the  continu- 
ance of  this  policy,  and  any  indebtedness  to  said 
company  on  account  of  this  policy  or  any  pre- 
mium for  the  current  year  remaining  unpaid 
shall  first  be  deducted  therefrom." 

It  is  farther  provided: 

"This  policy  is  issued  and  accepted  subject  to 
the  conditions,  provisions,  and  tienefits  printed 
on  the  reverse  of  this  page,  which  are  hereby 
referred  to  and  made  a  part  thereof." 

One  of  these  is: 

"If  any  subsequent  premium  be  not  paid  when 
due  then  this  policy  shall  cease  and  determine 
subject  to  the  nonforfeiting  features  hereinafter 
described." 

A  grace  of  SO  days  for  the  payment  of  pre- 
mium is  also  allowed.  Rustin  paid  three  an- 
nual premiums,  but  made  default  in  the  pay- 
ment of  the  fourth  annual  premium  which 
was  due  on  November  23,  1906.  He  died 
September  2,  1908,  within  the  period  for 
which  he  was  entitled  to  extended  insuranos 
under  the  nonforfeiture  provisions  of  the 
policy  hereinafter  considered.  On  July  9, 
1906,  and  before  default  in  the  payment  of 
the  premium,  Rustin  borrowed  from  the  de- 
fendant the  sum  of  $210,  payable  on  demand, 
and  executed  a  loan  -contract  therefor,  sign- 
ed by  himself  and  Mrs.  Rustin.  In  this  con- 
tract they  acknowledged  the  amonnt  of  the 
note,  with  Interest,  "to  be  an  indebtedness  to 
said  ^tna  life  Insurance  Company,  on  ac- 
count of  contract  No.  60269,  issued  by  said 
company  on  ib»  life  of  Frederick  Rnstln, 
which  contract  with  all  right  title,  and  in- 
terest therein,  and  aU  benefit  and  advantage 
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to  be  derived  therefrom,  1b  hereby  assigned 
to  said  company  aa  security  for  this  indebted- 
uess."  It  was  also  provided  therein  that  U 
the  note  or  any  interest  thereon  "remains 
unpaid  thirty  days  after  it  becomes  due  the 
right  to  pay  further  premiums  under  said 
contract  shall  cease."  Other  provislonB  with 
respect  to  the  rights  of  the  parties  after  de- 
fault of  the  payment  of  the  note  or  the  in- 
terest are  contained  therein,  but  we  consider 
that  they  are  not  material  In  this  controver- 
sy, since  no  demand  had  been  made  and  no 
default  bad  occurred  in  the  obligation  of  this 
contract  at  the  time  that  Bustln  defaulted  In 
the  payment  of  the  fourth  annual  premium 
on  the  policy.  The  rights  of  the  parties  as 
to  extended  insurance  and  the  amount  there- 
of must  be  determined,  therefore,  by  the  con- 
ditions of  the  policy  contract  alone. 

The  controversy  is  not  as  to  the  length  of 
the  period  of  extended  insurance,  but  It  is  as 
to  the  amount  of  Insurance  to  which  Rustin 
was  entitled  during  the  period  of  extension. 
Plaintiff  claims  and  the  district  court  held 
that  the  full  amount  of  $10,000,  less  the  in- 
debtedness of  $210,  with  Interetrt;,  as  provid- 
ed In  the  loan  contract  mentioned,  is  due, 
whl^e  defendant  asserts  that,  under  the  pro- 
visions of  the  policy,  the  amount  of  extend- 
ed insurance  to  which  the  policy  bolder  Is  en- 
titied  is  $1356. 

[1]  The  provisions  in  the  policy,  which  are 
dedsive  of  the  issues,  are  as  follows: 

"Extengion  of  Full  Sum  Insured. 
"Sec.  4.  If  default  occurs  in  the  payment 
of  any  premium  under  this  policy  after  the  pre- 
miums nave  been  paid  for  three  years  or  more, 
this  policy  shall  ut«n  cease  as  to  the  right  to 
pay  further  premiums,  but  shall,  if  there  is  no 
indebtedness  to  said  company  against  it,  be  ex- 
tended as  temporary  life  insurance  for  the  full 
sum  hereby  insured  during  the  time  specified 
in  the  following  table,  reckoned  from  the  time 
when  the  first  unpaid  premium  became  due,  at 
the  expiration  of  which  time  it  shall  wholly 
cease  and  be  void,  except  for  the  endowment 
value,  if  any,  shown  by  ue  next  column  of  said 
table  payable  only  at  the  expiration  of  the  en- 
dowment term  if  the  insured  is  then  livine. 
Should  the  death  of  the  insured  occur  within 
three  years  after  the  time  when  the  first  unpaid 
premium  fell  due  and  while  this  policy  is  in 
force  as  temporary  life  insurance,  there  shall  be 
deducted  from  the  amount  otherwise  due  from 
said  company  the  premiums  that  would  have 
been  paid  had  there  been  no  default  in  the  pay- 
ment of  premium,  with  interest  thereon. 

"Paid-Up  Policy.  Cash  Surrender  Value. 
"In  lien  of  such  extended  insurance  a  paid- 
up  nonparticipating  stocic  policy  will  be  issued 
for  the  amount  shown  by  the  following  table,  or, 
at  the  expiration  of  the  fifth  or  of  any  subse- 
quent policy  year  said  company  will  pay  the 
amount  of  cash  shown  by  the.  following  table, 
provided  in  either  case  that  this  policy  be  sur- 
rendered to  said  company  and  a  written  appli- 
cation made  for  said  paid-up  policy  or  cash  val- 
ue within  three  months  after  the  time  when  the 
first  unpaid  premium  became  due.  Said  paid- 
up  policy  shall  bear  the  date  of  its  issue  and 
be  due  and  payable  in  event  of  death  as  herein 
provided,  or,  at  the  expiration  of  as  many  years 
from  its  date  as  there  are  years  of  this  endow- 
ment term  less  the  number  of  full  years  ex- 
pired under  this  policy. 


'Tioan, 

"Sec.  5,  After  the  expiration  of  three  years 
from  the  date  of  this  policy,  and  before  default 
in  the  payment  of  premium,  said  company  will 
loan  upon  the  same  the  amount  shown  by  the 
following  table." 

"The  figures  given  in  this  table  are  for  one 
thousand  dollars  of  Insurance,  and  the  values  for 
insurance  of  a  greater  or  less  amount  can  be 
calculated  therefrom.  The  table  is  based  on 
the  assumption  that  there  is  no  indebtedness 
against  the  policy  and  that  all  the  premiums 
have  been  paid  to  the  end  of  the  policy  year 
for  which,  the  value  is  given. 

"Directions  Concerning  the  Use  of  the  Table. 

"If  there  is  any  indebtedness  to  the  company 
against  the  policy,  the  loan  or  the  cash  sur- 
render value  will  be  reduced  by  the  amount  of 
said  indebtedness  and  the  amount  which  shall 
be  extended  as  temporary  life  insurance  (also 
the  endowment  value,  if  any),  or  the  amount  of 
paid-up  policy  to  be  issued  will  be  reduced  in  the 
proportion  which  said  indebtedness  bears  to  the 
cash  surrender  value  hereof. 

"For  a  loan  or  cash  surrender  value  the  pol- 
icy must  be  unincumbered  by  the  interest  of 
minor  children  and  a  valid  loan  note  or  surren- 
der papers  must  first  be  executed  under  such 
regulations  as  are  prescribed  by  the  company. 

"In  determining  the  extension,  the  paid-up 
policy,  the  cash  or  loan  value,  premiums  paid 
for  entire  years  only  will  be  considered." 

The  p<dicy  table  of  values,  on  the  original 
policy.  Is  shown  at  the  right  of  and  directly 
opposite  to  the  above  "Directions  Concerning 
the  Use  of  the  Table." 


Table  ot  Values  per  11,000  of  Insurance. 


Nonparticipating 
Lite  (End't  at  85). 
Premiums  20  yra. 


Issued  at  A«e  34. 


At  End 

ot 

Year. 


Extended  Insurance. 


Trs. 


Dayi. 


221 
167 
t42 


Endow- 
ment 
Value. 


Paid- 
up 
Policy. 


148 
20( 


Loan. 


40 
61 


Cash 
Value. 


While  the  cash  surrender  value  after  three 
premiums  have  been  paid  is  not  stated  in  the 
table,  it  is  admitted  that  it  amounted  to  $234 
on  this  policy. 

[2, 3]  Rustin  made  no  demand  within  three 
months  after  default  for  a  paid-up  policy,  and 
under  the  above  provisions  the  policy  became 
automatically  extended  for  the  time  fixed  in 
the  table,  to  wit,  2  years  and  321  days.  The 
plaintiff  contends  that  the  provisions  upon 
the  face  of  the  policy  for  the  payment  of  $10,- 
000  at  its  maturity,  and  further  providing 
that  "any  indebtedness  to  said  company  on 
account  of  this  policy  or  any  premium  for 
the  current  year  remaining  unpaid  shaU  first 
be  deducted  therefrom,"  are  inconsistent  with 
the  provisions  with  respect  to  the  deduction 
of  indebtedness  found  in  the  quoted  sections, 
and  that  the  only  manner  in  which  they  can 
be  reconciled  is  to  treat  the  expressions  "in- 
debtedness against  the  policy"  and  "indebted- 
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ness  on  aoconnt  of  fhe  policy"  as  referring  to 
different  kinds  of  debt,  and  tbat,  If  the  In- 
debtedness is  one  "on  account  of  the  policy," 
It  "Is  simply  to  be  deducted  from  the  face 
of  the  policy  and  the  balance  paid."  We  see 
no  reasonable  ground  for  taking  this  position. 
The  expressions  "Indebtedness  to  said  com- 
pany on  account  of  this  policy,"  "Indebted- 
ness to  the  company  against  the  policy,"  the 
"company  will  loan  upon  the"  policy  seem  to 
us  to  Include  such  an  indebtedness  as  is  here 
Involved,  and  such  as  is  contemplated  both 
on  the  face  of  the  policy  and  In  the  quoted 
provisions  on  the  back  of  it  Other  provldon 
is  made  on  Its  face  for  the  deduction  at  ma- 
turity of  "premiums  for  the  current  year  re- 
maining unpaid."  It  Is  conceded  by  plaintiff 
that  no  default  in  the  payment  of  the  prin- 
cipal or  interest  of  the  loan  occurred.  None 
of  the  contingencies  in  the  loan  contract,  aris- 
ing on  default,  have  any  bearing  on  the  ques- 
tion, and  the  case  must  be  decided  by  a  <xtx- 
slderation  of  the  policy  alone. 

The  basic  principle,  up<Mi  which  so-called 
"old  line"  level  premium  life  insurance  Is 
conducted,  requires  tbat  the  insurer  shall  col- 
lect eadi  year  from  the  insured  an  amount 
over  and  above  the  actual  current  cost  of  car- 
rying the  insurance  of  eadi  individual  in 
order  to  provide  a  fund  for  the  future  In- 
creased cost  due  to  advancing  age.  Tills  fund 
Is  usually  denominated  the  "reserve,"  and 
Is  often  regulated  by  statute.  In  the  policy 
under  consideration,  this  term  is  not  used,  but 
the  principle  applies.  This  is  the  fund  from 
which  loans  are  made,  surrender  values  are 
paid  In  cash,  or  which  Is  used  to  carry  term 
Insurance  In  case  of  default  for  the  length 
of  time  set  forth  In  the  table. 

Three  contingencies  are  t>rovided  for  in  the 
policy:  First,  the  amount  that  the  company 
sliall  pay  at  maturity  when  there  Is  no  de- 
fault and  no  indebtedness;  second,  what  It 
shall  pay  when  there  is  no  default  and  an 
outstanding  Indebtedness ;  third,  the  amount 
to  l>e  paid  when  default  has  been  made  and 
a  part  of  the  reserve  has  been  withdrawn  by 
a  loan  on  the  policy.  When  these  three  con- 
dItl<His  are  distinguished,  the  purport  of  the 
policy  seems  plain,  and  the  solution  becomes 
easy,  though,  as  In  all  life  insurance  con- 
tracts, the  language  necessarily  Is  technical. 

The  agreement  upon  the  face  of  this  polloy 
to  pay  ¥10,000  at  death  assumes  and  Is  based 
upon  the  Idea  tbat  no  default  has  been  made 
in  the  payments  provided  for  by  contract 
The  company  agrees  to  pay  $10,000  at  matu- 
rity, but  "any  Indebtedness  to  said  company 
on  account  of  this  policy"  shall  first  be  deduct- 
ed therefrom,  so  that,  If  no  default  had  been 
made  in  the  payment  of  the  premiums,  the 
$10,000,  less  $210  and  interest,  would  then  be 
dua  The  provision  as  to  a  deduction  of  un- 
paid premiums  for  the  current  year  evidently 
refers  to  premiums  payable  in  Installments, 
or  as  to  whidi  grace  has  been  allowed,  and 
not  to  any  premiums  as  to  the  payment  of 
which  an  absolute  default  has  been  made. 


since  it  Is  also  provided  that  the  policy  "shall 
cease  and  determine  subject  to  the  n<Hifor- 
felting  features." 

Those  conditions  upon  the  back  of  the  pol- 
icy which  are  involved  here  have  reference 
to  the  rights  of  the  assured  after  a  default 
has  been  made  In  the  payment  of  premiums. 
If  there  is  no  Indebtedness,  the  cash  sur- 
render value  or  reserve  in  the  hands  of  the 
company  is  used  to  carry  extended  insurance 
for  the  full  amount  named  in  the  policy  for 
the  length  of  time  which  It  will  pay  for  as  a 
single  premium  at  current  rates,  or,  if  the 
policy  holder  desires,  he  may  take  a  paid-up 
policy  for  the  amount  It  will  purchase,  or  it 
may  be  surrendered  to  blm  in  the  form  of 
caedi,  each  of  which  amounts  is  set  forth  In 
the  table.  If  the  policy  holder  withdraws  the 
wliole  of  the  reserve  in  the  form  of  cash  sur- 
render value,  this  ends  his  insurance ;  if  he 
borrows  and  thus  withdraws  a  portion,  when 
he  makes  default  in  the  payment  of  premi- 
um, the  remainder  is  used  to  purchase  ex- 
tended Insurance,  or,  as  It  is  expressed  in  the 
policy,  "the  amount  which  shall  be  extended 
as  temporary  life  insurance  •  *  •  will 
be  reduced  in  the  proportion  which  said  in- 
debtedness bears  to  the  cash  surrender  val- 
ue," whldi  is  the  same  thing.  When,  as  In 
this  case,  nearly  90  per  cent  of  the  reserve 
is  taken  out  then  the  amount  of  insurance 
must  inevitably  be  reduced  in  the  same  pro- 
portion. The  automatic  operation  of  this 
provision  of  the  policy  1b  set  in  motion  by  a 
default  in  payment  of  the  premium  and  by  a 
failure,  within  three  months  after  default  to 
elect  to  take  a  paid-up  policy  Instead  of  ex- 
tended Insurance.  The  time  for  whidi  the 
Insurance  will  be  extended,  or  the  amount 
of  the  paid-up  insurance,  is  definitely  fixed 
and  determined  In  the  policy  in  all  cases 
where  it  was  possible  so  to  fix  and  determine 
the  time  and  amount  In  advance,  but  in  all 
cases  of  Indebtedness  the  continued  or  paid- 
up  Insurance  is  dependent  up<m  the  amount  of 
the  indebtedness.  The  fact  of  an  indebted- 
ness to  the  defendant  does  not  forfeit  the 
right  to  continued  or  paid-up  Insurance,  but 
simply  leaves  the  amount  of  the  paid-up  In- 
surance, or  the  amount  to  he  extended,  de- 
pendent upon  a  computation  to  be  made  when 
the  amount  of  the  Indebtedness  was  deter- 
mined. Taylor  v.  New  York  Life  Ins.  C!o.,  197 
N.  Y.  324,  00  N.  E.  964.  Tills  case  consider- 
ed a  similar  provision  to  that  in  the  policy 
In  suit  here.  If  after  default  Rustin  had 
elected  to  take  a  paid-up  policy,  it  would  not 
have  been  for  $890  but  for  the  amount  that 
the  money  left  in  the  company's  hands  after 
paying  his  loan  would  purchase. 

The  fact  that  a  loan  has  been  made  does 
not  alter  the  conditions.  Such  a  loan  Is  not 
like  an  ordinary  loan,  secured  by  mortgage 
or  personal  security.  It  Is  In  the  nature  of  a 
withdrawal  of  the  reserve,  pro  tanto,  for  the 
reason  that  under  the  terms  of  the  contract 
the  Insured  Is  entitled  at  any  time  to  de- 
mand and  receive  a  loan,  and  he  alone  has 
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the  option  of  deddlng  whether  he  will  ever 
repay  It  or  not.  Of  what  avail  would  it  be 
to  the  insurance  company  to  collect  the 
amount  of  the  loan  when  the  borrower  could 
at  onoe,  by  virtue  of  the  contract,  deme.nd 
and  receive  a  new  loan  for  the  same  amount? 
The  practical  operation  of  the  loan  is  to 
withdraw  the  reserve,  at  the  option  of  the 
poUcy  holder  as  to  repayment. 

The  testimony  shows  that,  as  soon  as  the 
net  amount  of  the  reserve  In  the  hands  of  the 
company  was  ascertained  by  computation,  the 
amount  of  insurance,  for  the  time  spedfled  in 
the  p<dicy,  was  determined,  the  loan  was  paid, 
and  an  entry  made  upon  the  books  of  the  de- 
fendant showing  the  satisfaction  of  the  debt 
and  the  extension  of  the  insurance  for  the 
amount  fixed  by  the  contract  for  the  specified 
period.  Similar  action  by  an  insurance  com- 
pany and  policy  proyislons  having  the  same 
effect  were  upheld  in  Sharpe  t.  New  Tork 
Life  Ins.  Co.,  5  Neb.  (Unof.)  278,  98  N.  W.  66. 
Under  somewhat  similar  provisions  the  opin- 
ion In  Rye  v.  New  York  Life  Ins.  Co.,  88  Neb. 
707,  130  N.  W.  434,  holds  that  there  is  no 
uncertainty  in  the  contract,  and  that,  since 
the  assured  had  borrowed  from  the  company 
the  fuU  amount  of  the  reserve  before  his 
death,  there  was  no  fund  in  the  hands  of 
the  company  to  carry  extended  insurance, 
and  that  therefore  the  policy  lapsed  upon  de- 
fault A  rehearing  was  granted  and  the  pol- 
icy held  to  be  in  full  force  at  the  time  of 
death  upon  another  ground,  but  the  principles 
announced  in  this  opinion  were  not  set  aside 
nor  departed  from.  Bryant  v.  Mutual  Benefit 
Ufe  Ins.  Co.  (C.  C.)  100  Fed.  748;  Omaha 
Nat  Bank  v.  Mutual  Benefit  Life  Ins.  Co.,  84 
Fed.  122,  28  C.  C.  A.  300 ;  Dibrell  v.  Citizens 
Nat  Life  Ins.  Co.,  152  Ky.  208,  163  S.  W. 
428;  Rife  v.  Union  Central  Life  Ins.  Co.,  129 
CaL  455,  62  Pac  48 ;  Blalock  v.  Empire  Life 
Ins.  Co.,  13  Ga.  App.  486,  79  S.  EL  874— con- 
strue policy  provisions  which,  while  couched 
in  language  slightly  difTerent,  are  governed 
by  the  same  principles  as  those  In  the  policy 
here.  Contract  provisions  of  the  nature  of 
these  have  been  inserted  in  poltdea  within  re- 
cent years,  either  voluntarily,  by  insurance 
companies  of  tike  highest  class,  or  involun- 
tarily, by  reason  of  statutory  enactment  in  a 
number  of  states.  These  provisions  are  for 
the  benefit  of  the  insured,  since  by  replacing 
his  reserve  before  default,  even  after  sick- 
ness has  intervened,  and  his  physical  condi- 
tion has  become  such  as  would  preclude  him 
from  obtaining  new  insurance,  his  insurance 
stands  as  if  no  loan  or  withdrawal  ever  had 
been  made,  and,  if  no  default  is  made,  on 
maturity  the  debt  is  deducted  from  the 
amount  payable  on  the  face  of  the  policy. 
It  is  a  well-known  fact  that  most  policies  of 
life  Insurance  entered  into  prior  to  the  last 
15  or  20  years  contaiaed  drasUc  provisions  as 
to  forfeiture  whereby  the  insured  lost  bis  en- 
tire reserve  If  he  made  default  in  the  pay- 
ment of  premiums.    It  is  a  matter  of  common 


knowledge  that,  under  the  pressure  of  public 
opinim,  such  provisions  have  been  gradually 
relaxed.  In  an  examination  made  of  the  pol- 
icy provisions  of  51  representative  Insurance 
companies,  it  is  shown  that  all  these  com- 
panies have  such  nonforfeiture  provisions. 
Tale  Readings  in  Life  Insurance,  p.  262. 
It  is  also  pointed  out  (pages  272-274)  that 
statutory  provisions  have  been  adopted  in 
more  than  15  states  which  provide  for  the 
ascertainment  of  the  amount  or  time  of  ex- 
tended insurance  on  default  and  for  the  de- 
duction ot  indebtedness,  on  practically  the 
same  plan  as  provided  for  by  this  policy.  In- 
deed, the  new  Insurance  Code  of  Nebraska, 
in  subdivision  9,  |  3238,  Rev.  St  1913,  con- 
tains a  like  reQuirement  for  policies  issued 
after  it  takes  effect 

Courts  should  interpret  life  insurance  con- 
tracts in  such  a  way  that  they  can  in  all  in- 
stances be  carried  out  and  fair  dealing  and 
good  faith  should  be  upheld  both  for  and 
against  the  insurer.  We  must  remember  that 
if  we  take  an  undue  amount  of  the  assets  of 
the  company  to  pay  one  policy  holder,  we  are 
thereby  lessening  the  protecUoa  afforded  to 
all  other  policy  holders.  The  amount  tender- 
ed by  the  amended  answer  seems  to  be  the 
amount  due  under  the  contract  and  the  judg- 
ment should  be  for  that  sum. 

The  Judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  render  Judgment  against  defend- 
ant for  the  sum  toidered  la  its  amended  an- 
swer and  for  costs  up  to  that  time;  subse- 
quent costs  and  costs  in  this  court  to  be  taxed 
to  plaintiff. 

MORRISSET,  0.  J.,  not  sitting.  HAMEK, 
J.,  absent  and  not  voting.     FAWCETT,  J., 


VON  DORN  v.  HUNTLEY.    (No.  18183.) 
(Supreme  Court  of  Nebraska.     June  6,  1915.) 

^iSyRa&M  6v  <&e  Court.) 

1.  Courts  «=>184r-CoTJNTT  Cotibtb— Plead- 

ING— ANBWEK— GXNEKAI.    DENIAL— EFEBOT. 

The  rule  as  to  pleadings  in  the  county 
court  in  an  action  for  the  recovery  of  money 
in  an  amount  exceeding  the  jurisdiction  of  a 
justice  of  the  peace,  is  the  same  as  in  the  dis- 
trict court;  and  wiiere  an  answer  to  such  ac- 
tion in  the  county  court  contains  a  general  de- 
nial it  puts  in  issue  the  cause  of  action  stated 
in  the  petition ;  and  when  the  answer,  in  addi- 
tion to  the  general  denial,  pleads  facts  which 
constitute  an  affirmative  defense,  such  facts, 
in  the  absence  of  a  reply,  wUl  be  taken  as 
true. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  409;    Dec.  Dig.  <8i=>184.] 

2.  Pleading  «=»172— Reply- Pkbmission  to 

FlXK— DiSOBETIO  N . 

Where  an  action  is  tried  in  the  county, 
court  upon  a  petition  and  answer,  and  after 
both  sides  have  rested  is  continued  until  an- 
other day  for  argument  the  refusal  of  the 
court  when  the  parties  appear  for  argument 
to  permit  a  reply  to  be  then  filed,  will  not  bi 
held  to  be  an  abuse  of  discretion,  in  the  absence 


»For  Mlier  eases  see  same  topic  and  KBT-NDMBBR  in  all  K«7-Miunb«r«d  Olaesu  and  IndaxM 
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of  a  showing  that  the  case  was  actnally  tried 
on  the  theory  that  a  r«ply  had  been  filed,  or 
that  the  evidence  was  of  such  a  character  that 
the  denial  of  the  right  would  result  in  a  mis- 
carriage of  justice. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  ${  334-338;   Dec.  Dig.  «=»172.] 

3.  Pleading  €='34-Answeb— Constbtjotion 
—Appeal. 

An  answer  which  pleads  an  affirmatiye  de- 
fense, like  a  petition,  which  is  not  assailed 
by  motion  or  demurrer  in  the  court  in  which 
the  action  originated,  should  in  all  appellate 
courts  be  liberally  construed. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  1}  5%.  66-74 ;   Dec.  Dig.  <8=»34.] 

4.  Appeal  and  Ebrob  «=3897— Appeal  fboh 
County  Coubt— Pleading — Reply. 

In  an  action  pending  in  the  district  court 
on  an  appeal  from  the  county  court,  it  is  not 
error  to  refuse  to  permit  the  filing  of  a  reply 
to  an  afiSrmative  defense  pleaded  in  the  county 
court,  and  to  which  the  record  shows  no  reply 
had  been  filed  in  that  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  3649^654;  Dec.  Dig. 
«=»897.] 

Appeal  from  District  Court,  Donglas  Oonn- 
ty;    Day,  Judge. 

Action  by  Louise  E.  Yon  Dorn  against  Er- 
nest E.  Huntley.  From  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

J.  E.  Von  Dorn,  of  Omaba,  for  appellant 
Wearer  &  Glller,  of  Omaba,  for  appellee. 

FA"WOETT,  J.  [1,2]  This  action  was  In- 
stituted In  the  county  court  for  Douglas 
county,  to  recovef  a  balance  of  $209.25,  claim- 
ed to  be  due  on  an  account  stated.  Tbe  peti- 
tion alleges  that  plaintiff  purchased  tbe 
claim  from  tbe  "J.  E.  Von  Dorn  Commission 
Company,  a  concern  engaged  In  tbe  grain 
business" ;  that  tbe  original  account  stated 
was  for  $619.25  and  represented  a  balance 
due  the  commission  company ;  that  defendant 
agreed  wltb  tbe  commission  company  that  tbe 
account  as  stated  was  correct  and  agreed  to 
pay  the  same;  that  be  made  a  number  of 
subsequent  payments  thereon  In  pursuance 
of  the  agreement,  tbus  redudug  tbe  account 
to  tbe  balance  sued  for.  Tbe  answer  In  the 
county  court  admitted  that  during  tbe  year 
1908  defendant  bad  some  transactions  wltb 
the  commission  company,  that  be  made  some 
payments  to  tbe  company,  and  denied  every 
other  allegation  In  tbe  petition  contained. 
As  an  affirmative  defense  be  pleaded  that 
during  tbe  year  1908  and  prior  tbereto  tbe 
commission  company  "conducted  a  commis- 
sion bouse  and  bandied  trades  in  futures, 
bought  and  sold  grain  on  margins  without 
contemplating  In  any  way  the  delivery  or  re- 
ceipt at  any  grain,  all  contrary  to  the  stat- 
utes of  the  state  of  Nebraska  in  such  cases 
made  and  provided.  This  defendant  admits 
that  be  made  some  trades  with  the  said  J.  E. 
Von  Dorn  Commission  Company,  and  further 
In  that  behalf  alleges  that  none  of  the  trades 
mentioned  in  plalntlfTs  petition  contemplated 
the  delivery  or  receipt  of  any  actual  grain 
by  either  of  the  parties  to  the  contract,  and 


were  gambling  transactions,  and  so  known 
to  be  by  both  parties  to  said  trades."  Hie 
parties  went  to  trial  In  the  county  court  upon 
the  petition  and  answer,  without  any  reply. 
The  case  was  tried  November  30,  1910,  both 
parties  being  represented  In  court  Oral  tes- 
timony was  taken  and  depositions  read  In 
evidence.  At  Its  conclusion,  and  after  both 
sides  had  rested,  the  cause  was  continued  to 
the  next  day  for  argument.  When  the  par- 
ties appeared  on  the  next  day  to  argue  the 
case,  plaintiff  asked  leave  to  file  a  reply.  The 
request  was  argued  and  submitted  to  the 
court,  and  after  consideration  was  duly  over- 
ruled. Tbe  case  was  then  argued  and  sub- 
mitted, and  resulted  In  a  judgment  for  the 
defendant  on  a  fijidlng  that  there  was  noth- 
ing due  to  plaintiff  on  its  cause  of  action. 
Plaintiff  appealed  to  the  district  court 

[3]  In  the  district  court  the  same  petition 
and  answer  were  filed.  Plaintiff  then  moved 
to  strike  what  It  termed  the  third  paragraph 
of  defendant's  answer,  which  in  reality  is 
tbe  second  paragraph.  The  paragraph  as- 
sailed Is  the  one  In  which  defendant  pleaded 
the  unlawful  character  of  plaintlfTs  busi- 
ness. Tbe  motion  to  strike  was  overruled. 
Plaintiff  now  assails  that  ruling  as  error,  and 
argues  that  It  assumed  to  admit  allegations 
In  the  petition  which  were  not  contained 
therein.  If  the  answer  were  construed  with 
strict  technicality,  tbe  assault  upon  It  might 
be  held  good,  but  no  such  assault  was  made 
upon  It  In  tbe  county  court,  where  the  action 
was  Instituted  and  first  tried.  Not  having 
been  made  there,  tbe  allegations  of  the  an- 
swer. In  all  appellate  courts,  should  be  lib- 
erally construed.  So  construed,  the  motion 
to  strike  was  properly  overruled. 

[4]  Plaintiff  thereupon  asked  leave  to  file 
a  reply  to  the  same  portion  of  the  answer 
which  bad  been  assailed  by  the  motion  to 
strike.  This  the  court  overruled,  on  the 
ground  that  to  permit  the  reply,  even  In  the 
form  of  a  general  denial,  to  be  filed  In  that 
court,  would  be  to  change  the  Issues  which 
were  tried  In  the  county  court  Counsel  ar- 
gues that  the  same  rule  should  be  applied 
In  an  appeal  from  a  county  court  as  in  ap- 
peals from  justice  courts.  In  this  counsel  Is 
in  error.  In  a  justice  court  no  pleadings 
are  required,  except  the  bill  of  particulars; 
while  in  the  county  court,  in  cases  beyond 
tbe  jurisdiction  of  a  justice  of  the  peace,  as 
tbe  one  at  bar,  the  rule  as  to  pleadings  Is  the 
same  as  In  the  district  court  No  reply  hav- 
ing been  filed  In  the  county  court,  tbe  de- 
fendant's affirmative  defense  stood  admit- 
ted. In  the  district  court,  without  a  reply, 
tbe  same  condition  would  exist,  and  would 
entitle  defendant  to  a  Judgment  on  the  plead- 
ings. With  a  reply  filed,  tbe  defense  pleaded 
by  defendant  would  be  put  In  Issue,  and 
would  necessitate  a  trial  upon  that  issue. 
Tbe  district  court  was  right  In  refusing  to 
permit  the  reply  to  be  filed.  On  the  plead- 
ings as  they  then  stood,  tbe  court  entered 
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judgment  In  favor  at  the  defendant  oa  tbe 
pleadings.  This  waa  proper. 
AfBrmed. 

HAMER^  BOSS},  and  SEDOWIOE,  JJ.,  not 

sitting. 


-aETNA  LIFE  INS.  CO.  T.  NATIONAIi  UN- 
ION FIRE  INS.  CO.  et  al.    (No.  18141.) 
(Supreme  Court  of  Nebraska.     June  6t  1916.) 

(SyttfOM  Jm  the  CovrtA 

1.  JuBT  «s»lS— Bight  to  Jukt  Tbiai<— Ya- 
UDiTT  or  Ijnsubancb  roLicY, 

Where,  In  an  action  by  a  mortgagee  against 
a  fire  insurance  company  based  upon  a  mort- 
gage clause  in  the  policy,  the  insurer  pleads 
fraud  on  the  part  of  the  mortgagor  in  procuring 
the  insurance,  but  offers  to  pay  the  mortgagee 
tbe  amount  due  under  the  mortgage  clause, 
which  is  sufficient  to  satisfy  the  mortgage  debt, 
npon  condition  that  it  be  subrogated  to  the  mort- 
gage, and  where  to  a  cross-petition  filed  by  the 
mortgagor,  who  seeks  to  enforce  the  policy,  the 
insurer  pleads  that  the  policy  is  invalid  for 
the  same  reason,  the  question  whether  tbe  policy 
is  valid  should  be  first  determined,  and  npon 
that  issue  it  is  error  to  refuse  the  mortgagor 
a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  fl  35-83;   Dec.  Dig.  «=5»13.] 

2.  IssTjaANci:   «=>606— Fraud— Paymkkt   or 

MOBTOAOB— STJBBOGATION. 

Where  in  soch  a  case  the  defense  of  fraud 
in  procuring  the  insurance  is  established,  and 
the  insurer  has  paid  the  full  amount  of  the  mort- 
gage to  the  mortgagee,  it  may  be  subrogated  to 
the  rights  of  the  mortgagee  in  the  mortgage; 
otherwise  the  insurer  ia  not  entitled  to  subroga^ 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  U  1504-1511,  1514-1516;  Dec.  Dig, 
^=>606.] 

3.  INSUBANCE  €=>676— Action   on  Polict— 
Costs— AxTOKNBY'a  Vv^s, 

If  in  such  case  the  insured  recover  upon 
the  policy,  be  will  be  entitled  to  a  reasonable 
attorney's  fee  to  be  taxed  as  costs;  but,  if  the 
defense  of  fraud  ia  established,  and  the  recov- 
ery is  by  the  mortgagee  alone  upon  the  inde- 
pendent contract  in  the  mortgage  clause,  and 
tbe  evidence  shows  that  no  attorneys  were  em- 
ployed by  the  mortgagee,  and  that  it  has  incur- 
red no  liability  in  that  respect,  it  is  not  er- 
roneous to  refuse  to  allow  the  mortgagee  attor- 
ney's fees. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S{  1805,  1806;  Dec.  Dig.  «=»6T5.] 

Appeal  from  District  Court,  Lancaster 
County;  Cornish,  Judge. 

Action  by  the  JEtna  Life  Insurance  Com- 
pany against  the  National  Union  Fire  In- 
surance Company  and  Ebenezer  D.  Harris. 
From  the  judgment,  defendant  Harris  ap- 
peals, and  plaintiS  flies  a  croes-appeal.  Be- 
versed,  with  directions. 

Mockett  &  Peterson,  of  Lincoln,  for  appel- 
lant Stewart,  Williams  &  Brown  and  A.  G. 
Wolfenbarger,  all  of  Lincoln,  for  appellee  and 
cross-appellant  C.  Petrus  Peterson,  of  Lin- 
coln, for  appellee. 

LETTON,  J.  This  action  was  brought  by 
tbe  ^tna  Life  Insurance  Company  against 


the  National  Union  Fire  Insurance  Company 
and  Eb^iezer  D.  Harris.  Harris  was  the 
owner  of  a  bouse  on  which  a  policy  of  Insur- 
ance for  ^1,500  had  been  Issued  by  tbe  Na- 
tional Union  Fire  Insurance  Company,  here- 
inafter termed  the  insurer.  He  had  borrow- 
ed from  the  MXxoi  Life  Insurance  Company, 
hereinafter  termed  the  mortgagee,  $1,500. 
A  mortgage  clause  was  attached  to  the  policy 
in  tbe  usual  form,  providing  that  in  case  of 
loss  the  policy  was  payable  to  the  mort- 
gagee "as  its  mortgaged  interest  may  ap- 
pear." The  house  burned  down,  and  the  In- 
surer refused  to  pay  the  loss  on  the  ground 
that  the  policy  was  obtained  by  fraud  and 
misrepresentation. 

This  suit  was  brought  by  the  mortgagee 
on  the  policy,  making  Harris  a  party  defend- 
ant, alleging  that  he  claimed  tbe  surplus  due 
over  the  mortgage  debt,  and  refused  to  be 
made  a  plaintiff,  and  asking  judgment  for 
the  amount  due  upon  the  mortgage  and  a  rea- 
sonable attorney's  fee.  An  amended  answer 
was  flled  by  the  insurer  pleading  fraud  and 
misrepresentation  in  tbe  procurement  of  tbe 
policy,  that  Harris  is  the  real  party  In  inter- 
est, and  offering  to  pay  the  mortgage  debt 
upon  condition  that  the  mortgagee  would 
assign  the  mortgage  to  it  A  demurrer  to  the 
defense  of  fraud  and  misrepresentation  was 
sustained  by  the  court  Harris  filed  an  an- 
swer and  cross-petition  asking  practically  the 
same  relief  as  the  mortgagee,  and  denying 
the  allegations  of  fraud  and  misrepresenta- 
tion. Tbe  insurer  brought  tbe  amount  of  the 
mortgage  debt  into  court,  and  tendered  it  to 
tbe  mortgagee  on  condition  that  it  be  subro- 
gated to  Its  rights  under  the  mortgage.  On 
motion  of  the  insurer,  and  over  the  objec- 
tions of  tbe  other  parties,  the  cause  was 
transferred  from  the  law  docket  to  tbe  equity 
docket  Harris  then  flled  a  motion  demand- 
ing a  Jury  trial  of  tbe  Issues  between  him 
and  tbe  Insurer,  for  the  reason  that  the 
pleadings  between  them  raised  no  equitable 
Issues.  Plaintiff  also  requested  a  jury  trial. 
These  requests  were  refused,  and  tbe  trial 
proceeded  to  the  court  without  a  jury.  Tbe 
court  found  that  tbe  mortgagee  was  entitled 
to  recover  from  the  Insurer  tbe  amount  of 
the  mortgage  debt  tendered  to  It,  to  wit,  $1,- 
531.32;  that  upon  payment  of  that  amount 
the  insurer  was  entitled  to  be  subrogated  to 
the  mortgage.  On  tbe  issues  between  tbe 
insurer  and  Harris  no  specific  findings  as  to 
fraud  or  breach  of  warranties  were  made, 
but  It  was  found  that  tbe  action  of  Harris 
should  be  dismissed.  Decree  was  entered 
accordingly.  Motions  for  new  trial  were 
flled  by  Harris  and  tbe  mortgagee,  which 
were  overruled,  and  they  have  appealed. 
Harris  assigns  as  ground  of  reversal  that  the 
court  erred  tn  transferring  tbe  case  as  be- 
tween him  and  tbe  Insurer  from  tbe  law 
docket  to  the  equity  docket,  and  in  denying 
him  a  Jury  trial  of  tbe  issues  therein  in- 
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volved.  The  mortgagee  filed  a  cross-appeal 
assigning  as  error  tbat  the  district  court 
erred  In  refusing  to  allow  It  a  reasonable 
sum  as  attorney's  fees  to  be  taxed  as  costs 
upon  rendering  Judgment  against  the  In- 
surer upon  the  policy. 

[1,  2]  Two  questions,  therefore,  are  pre- 
sented: First,  was  Harris  entitled  as  of 
right  to  a  jury  trial  upon  the  question 
whether  or  not  he  procured  the  policy  by 
fraud  and  misrepresentation?  and,  second.  Is 
the  plaintiff  entitled  to  an  attorney's  fee? 
Under  former  decisions  of  this  court  the 
demurrer  of  the  mortgagee  to  the  answer 
setting  up  fraud  and  misrepresentation  on 
the  part  of  Harris  was  properly  sustained. 
Oakland  Home  Ins.  Co.  v.  Bank  of  Com- 
merce, 47  Neb.  717,  66  N.  W.  646,  36  L.  R.  A. 
673,  68  Am.  St  Rep.  663;  Hanover  Fire 
Ins.  Co.  V.  Bohn,  48  Neb.  743,  67  N.  W.  774, 
58  Am.  St  Rep.  719.  This  being  so,  it  was 
entitled  to  a  Judgment  upon  the  pleadings 
for  the  amount  of  the  mortgage  debt  Such 
a  Judgment  however,  would  not  exhaust  the 
amount  due  upon  the  policy,  nor  could  It  deter- 
mine the  right  of  the  insurer  to  subrogation. 
Whether  the  right  of  subrogation  existed  de- 
pended upon  whether  or  not  the  policy  had 
been  procured  by  fraud,  because  if  not  so 
procured  the  payment  of  the  debt  from  the 
proceeds  of  the  policy  canceled  and  discharg- 
ed the  mortgage  as  fully  as  If  paid  by  Harris 
himself,  and  left  nothing  to  which  the  in- 
surer could  be  subrogated.  The  controversy 
between  Harris  and  the  insurer  concerned 
the  whole  amount  due  upon  the  policy,  which 
exceeded  by  more  than  $100  the  amount  due 
upon  the  mortgage  debt  Nothing  in  the 
i-ssues  raised  between  the  two  companies 
could  in  any  wise  affect  his  right  to  this 
surplus,  unless  it  was  established  that  the 
policy  was  fraudulently  procured.  Since  the 
evidence  was  not  conclusive  as  to  the  fact 
of  fraud,  Harris  was  enUUed  to  a  Jury  trial 
of  this  issue,  uncomplicated  with  any  con- 
troversy between  the  Insurer  and  the  mort- 
gagee. The  proper  procedure  would  have 
been  to  try  the  issues  between  Harris  and 
the  insurer  to  a  Jury  first  of  all.  If  the 
jury  found  on  those  issues  that  the  policy 
was  void,  then  the  Insurer  would  be  entitled 
to  the  benefit  of  the  mortgage  by  subroga- 
tion, having  been  compelled  to  pay  it  by  its 
independent  contract  contained  in  the  mort- 
gage clause  of  the  policy.  On  the  other  hand, 
if  the  Jury  found  that  the  policy  was  valid, 
no  right  to  subrogation  existed,  and  Harris 
was  entitled  to  a  Judgment  for  the  difference 
between  the  face  of  the  policy  and  the 
amount  paid  upon  the  mortgage  debt  It  was 
unnecessary  for  a  court  of  equity  to  concern 
Itself  with  the  question  of  subrogation  until 
the  legal  questions  between  Harris  and  the 
insurer  had  been  determined  by  a  Jury 
adversely  to  him.  Shenehon  v.  Illinois  Life 
Ins.  Co.,  100  111.  App.  281;   Des  Moines  Life 


Ins.  Oa  V.  Selfbrt,  210  IlL  167,  Tl  N.  E. 
349. 

[3]  Upon  the  cross-appeal  seeking  for  tiie 
allowance  of  attorney's  fees,  the  contention 
of  the  Insurer  is  that  the  evidence  shows 
that  while  the  action  was  ostensibly 
brought  in  the  name  of  the  mortgagee,  it 
was.  In  fact,  brought  for  the  benefit  of  Har- 
ris and  upon  an  agn^eement  to  hold  the  mort- 
gagee harmless  for  any  fees,  costs,  or  ex- 
penses incurred  in  the  litigation,  and  there- 
fore, having  incurred  no  liability  therefor,  it 
is  not  entitled  to  recover  attorney  fees. 

If  the  policy  Is  held  not  to  have  been 
wrongfully  procured,  Harris  is  entitled  to 
prove  and  recover  a  reasonable  fee  for  the 
services  of  his  counsel  in  this  action,-  meas- 
ured by  the  whole  amount  payable  thereon. 
If  the  policy  Is  valid  as  to  him,  the  recovery 
by  the  mortgagee  is.  In  fact  one  by  him  pro 
tanto,  since  it  pays  his  debt  If  it  should  be 
determined  that  Harris  is  not  entitled  to  re- 
cover, then  no  attorney's  fee  should  be  allow- 
ed the  mortgagee.  Since  It  exj)ended  notlilng 
for  attorney's  fees.  It  should  receive  nothing. 

The  Judgment  at  the  district  court  is 
therefore  reversed,  with  directions  to  permit 
a  Jury  trial  of  the  issues  between  Harris 
and  the  National  Union  Fire  Insurance  Com- 
pany as  to  fraud,  misrepresentations,  and 
breach  of  warranties  In  the  procurement  of 
the  policy.  If  the  jury  find  for  the  defendant 
upon  that  issue,  subrogation  should  be  al- 
lowed under  the  equity  power  of  the  court; 
but,  if  it  is  determined  that  the  policy  is 
valid,  then  the  right  of  subrogation  should 
be  denied. 

HAMER,  J.,  not  Bitting. 


KBLLEY  V.  B.  MEYER  FRUIT  CO.  et  al. 
(No.  18160.) 

(Supreme  Court  of  Nebraska.    June  5.  1816.) 

fByllahut  by  the  Court.) 

1.  Trial    «=>350— Submission    of    Issue— 
judomknt. 

If,  upon  trial  before  a  jury,  it  appears 
upon  all  of  the  evidence  that  there  is  but  one 
question  of  fact  upon  which  there  is  any  sub- 
stantial conflict  in  the  evidence,  the  court  may 
submit  such  question  of  fact  to  the  jury,  and 
upon  their  verdict  thereon  should  render  such 
judgment  as  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  If  828-833;    Dec.  Dig.  <8=>350.] 

2.  Sauis  «=5>62— Action   ros   Paicii— Ootjn- 

TBRCIAIIC— FlNniNG-^UnOMKNT. 

In  an  action  to  recover  a  balance  of  the 
purchase  price  of  property,  with  a  counter- 
claim for  money  paid  upon  the  contract  on  the 
ground  that  the  property  was  worthless  and 
that  the  contract  was  obtained  by  fraudulent 
representations,  a  finding  upon  substantially 
conflicting  evidence  that  the  property  was  as 
represented  will  support  a  judgment  disallow- 
ing the  alleged  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  §!  118-144,  1045;    Dec.  Dig.  «=>52.] 
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3.  Salxb  «=>359— Evidenoi. 

TTpon  the  evidence  indicated  in  the  opin- 
ion the  verdict  ot  the  jury  is  sufficiently  aup- 
ported,  and  the  judgment  thereon  is  not  er- 
r<meou8. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
T^.  Si  5U,  1066-1059;    Dee.  Dig.  <8=>S59.] 

Appeal  from  District  Court,  Donglas  Coun- 
ty;   Sears,  Judge. 

Action  by  I.  F.  Kelley  against  the  E.  Meyer 
Fruit  Company  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Weaver  &  Oilier,  of  Omaba,  for  appellants. 
De  Bord,  Fradenburg  &  Van  Orsdel,  of  Oma- 
ha, for  appellee. 

SEDGWICK.  J.  This  plaintiff  shipped  two 
car  loads  of  potatoes  from  Minneapolis  t» 
Omaha  for  sale.  Mr.  Foy,  a  commission  mer- 
chant of  Omaha,  acted  for  plalntUf  and  sold 
the  iwtatoes  to  defendant  The  defendant 
paid  $400  on  the  purchase,  and  afterwards 
refused  further  payment  The  plaintiff 
brought  this  action  in  the  district  court  for 
Douglas  county  to  recover  an  alleged  balance 
due.  There  was  a  verdict  and  Judgment  in 
favor  of  the  plaintiff,  and  defendant  has  ap- 
pealed. 

[1-3]  The  defendant  admitted  the  purchase 
of  the  potatoes  at  an  agreed  price  of  65  cents 
a  bushel,  amounting  to  $615.26,  but  alleged 
that  the  potatoes  were  frozen,  and  that  plain- 
tiff's agent,  "falsely  and  fraudulently  and 
knowing  that  said  potatoes  were  frozen,  stat- 
ed and  represented  to  defendants  that  said 
potatoes  were  not  frozen,  but  were  good  and 
marketable  potatoes,  with  the  exception  of 
a  very  few  near  the  car  door;  that  a  few 
near  the  car  door  were  frozen,  and  for  that 
reason  not  marketable,  and  said  plaintiff, 
through  his  agent,  said  J.  J.  Foy,  agreed  to 
sell  said  potatoes  to  defendants  at  the  reduc- 
ed price  of  65  cents  per  bushel,  and  defend- 
ants, relying  upon  said  representations  and 
statements,  and  beUevlng  same  to  be  true, 
contracted  and  agreed  to  purchase  said  two 
car  loads  of  potatoes  on  said  terms" ;  that 
the  health  department  of  the  city  of  Omaha 
considered  the  potatoes  as  unfit  for  food, 
and  that  the  plaintiff  "thereupon  further 
falsely  and  fraudulently  claimed  and  repre- 
sented to  defendants  that  notwithstanding 
the  action  of  said  health  department  as  above 
set  forth,  in  condemning  all  of  said  two  car 
loads  of  potatoes,  that  at  least  two-thirds  of 
said  potatoes  which  were  in  the  center  of 
said  cars,  being  more  or  less  protected,  were 
not  frozen,  but  were  fit  for  food,  and  that 
he,  the  said  Foy,  would  so  represent  to  and 
arrange  with  sold  health  department  and 
would  obtain  permission  from  said  health  de- 
partment for  defendants  to  sort  out  said  two- 
thirds  of  said  potatoes  and  to  resell  the  same 
to  defendants'  customers.  Defendants  fur- 
ther aver  that  they  again  relied  on  said  rep- 
resentations and  promises  of  said  plaintiff, 


through  his  said  agent  J-  J-  ''oy.  that  two- 
thirds  of  said  potatoes  were  not  frozen,  but 
were  good  and  marketable,  and  that  he  would 
arrange  with  the  health  department  for  the 
sorting  and  resale  of  same,  and  that  after 
said  arrangements  were  made  defendants 
thereupon  paid  said  Foy  the  sum  of  $400, 
two-thirds  of  the  agreed  price  for  the  same ; 
that  defendants  thereupon,  under  permission 
of  the  health  department,  again  took  posses- 
sion of  said  potatoes,  employed  help  to  sort 
the  same,  but  found  that  a  large  part  of  said 
potatoes  were  frozen  and  were  wholly  unfit 
for  food,  and  bUbscquently  found  that  all 
were  in  that  condition,  and  that  the  action 
of  the  health  department  in  so  condemning 
said  potatoes  was  right  and  proper,  and  that 
the  claims  and  representations  of  the  said 
plaintiff,  through  Ids  agent  the  said  Foy, 
that  said  potatoes  were  not  frozen,  but  were 
good  and  marketable  and  fit  for  food,  were 
wholly  false." 

The  defendant  asked  Judgment  against  the 
plaintiff  for  the  $400  paid  and  $60  "for  the 
handling  and  sorting  of  said  potatoes."  The 
defendant  testified  in  his  own  behalf  that 
while  the  potatoes  were  in  the  cars  he  exam- 
ined them  with  the  plaintiff's  agent  and 
found  that  some  of  them  were  frozen ;  that 
they  made  an  estimate  of  damage  to  the  po- 
tatoes by  freezing,  and  reduced  the  price  to 
be  paid  for  the  two  car  loads  accordingly, 
and  that  he  agreed  to  pay  65  cents  a  bushel 
for  the  lot ;  that  this  was  less  than  the  mar- 
ket price  for  sound  potatoes,  and  was  then 
supposed  to  be  equal  to  the  market  price  of 
that  portion  which  was  uninjured.  He  con- 
tended that  a  much  larger  proportion  were 
frozen  than  as  represented  by  plaintiff's 
agent  and  that  in  fact  they  were  all  frozen, 
or  so  badly  Injured  as  to  be  worthless.  The 
court  assumed  that  the  defendant  did  not 
have  as  good  opportunity  to  know  the  condi- 
tion of  the  potatoes  as  the  plaintiff  had,  and 
that  therefore  he  should  only  be  required  to 
pay  for  the  good  potatoes.  This  was  as  fa- 
vorable to  the  defendant  as  he  could  demand 
under  the  circumstances.  By  the  pleadings 
and  the  evidence,  then,  the  only  question  of 
fact  in  dispute  was  what  proportion  of  the 
potatoes  were  frozen  or  damaged.  The  court 
accordingly  submitted  but  one  question  to  the 
Jury:  "To  what  extent  were  the  potatoes 
sold  by  the  plaintiff  to  the  defendant  in  the 
two  car  load  lots  affected  by  freezing,  or 
frost  at  the  time  of  the  sale,  so  as  to  be 
unfit  for  food?"  The  Jury  answered:  "Forty 
sacks  unfit  for  food.  Rest  good."  The  sacks 
each  contained  2%  bushels,  and  100  bushels 
were  not  more  than  the  defendant  concedes 
he  knew  were  damaged  when  he  agreed  to 
pay  65  cents  a  bushel  for  the  lot  as  billed. 
The  plaintiff  was  therefore  entitled  to  the 
contract  price. 

The  defendant's  allegation  of  a  second 
agreement  after  the  health  commissioner  had 
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examined  the  potatoes  is  not  available,  be- 
cause the  Jury  found  upon  substantially  con- 
flictlng  evidence  that  all  of  the  potatoes  were 
good  except  100  bushels.  This  was,  as  de- 
fendant himself  testified,  the  basis  upon 
which  he  purchased  the  property.  Defend- 
ant's counterclaim  for  the  $400  depended  up- 
on his  allegations  that  the  potatoes  were 
worthless  and  of  fraudulent  representation 
as  to  the  condition  of  the  potatoes,  and,  as 
the  jury  have  determined  those  issues  in 
plaintifTs  favor,  the  counterclaim  must  fall. 
All  other  questions  submitted  in  defendant's 
brief  depend  upon  the  matters  already  dis- 
cussed. 

We  find  no  error  in  the  record  requiring  a 
reversal,  and  the  Judgment  is  affirmed. 

BARXES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 


In  re  WIESE'S  ESTATE. 

OITI  TRUST  &  SAFE  DEPOSIT  CO.  et  al. 
V,  WIESE. 

(No.  18168.) 

(Supreme  Court  of  Nebraska.     June  5,  1015.) 

fSi/llabut  hv  the  Court.) 

1.  Wills  €=9ll6— Attestation— "CoupmNT 

W^ITNESS." 

Onie  term  "competent  witnesses,"  as  used 
in  the  statute  relating  to  the  execution  of  wills, 
means  a  person  who,  at  the  time  of  making 
the  attestation,  could  legally  testify  in  court  to 
the  facts  whicb  he  attests  by  subscribing  his 
name  to  the  will.    Bev.  St.  1913,  {  1:290. 

[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  284-298;    Dec.  Dig.  <S=9ll6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Competent  Witness.] 

2.  Wills  «=>116  —  Attestation  —  Subscbib- 
inq  wltne8sk»— compktbncy  of  devisee. 

A  devisee  may  be  a  competent  subscribing 
witness  to  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  284-298;    Dec.  Dig.  <&=»lie.] 

8.  Wills  e=)309—PBOBATE— Question  to  be 

Detebuined. 

In  a  proceeding  to  probate  a  will,  the  qaes- 
tion  to  be  decided  is  whether  the  instrument  of- 
fered is  the  will  of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent 
Dig.  if  TO5-r37;   Dec.  Dig.  <8=s>309.] 

4.  Wills  «=>1  16  — Attestation  — Subscbib- 

INO  Witnesses— Trustee. 
A  trust  estate  created  by  a  will  is  not  in- 
validated because  the  trustee  is  one  of  the  two 
subscribing  witnesses.     Rev.  St  1013,  §  1293. 

[Ed.  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  g|  284-298;   Dec.  Dig.  «=»116.] 

Appeal  from  District  CJourt,  Douglas 
County;  Troup,  Judge. 

The  will  of  Gustav  A.  Wiese,  deceased, 
was  proposed  for  probate  by  the  City  Trust  & 
Safe  Deposit  Company  and  others,  and  Alice 
Wiese,  by  Alice  A.  Wiese,  her  next  friend, 
contests.  Probate  was  allowed,  and,  from 
afllrmance  of  the  allowance,  contestant  ap- 
peals.   Affirmed. 


Wm.  Balrd  &  Sons,  of  Omaha,  for  appel- 
lant T.  F.  Wiles  and  John  O.  Oawia,  both 
of  Omaha,  for  appellees. 

ROSE,  J.  This  is  an  appeal  from  the  af- 
firmance of  an  order  probating  the  will  of 
Gustav  A.  Wiese,  who  died  in  Omaha,  No- 
vember 20,  1912.  Testator  bequeathed  his 
wearing  apparel  to  his  brother  and  devised 
the  residue  of  Ills  estate  to  the  City  Trust  & 
Safe  Deposit  Company  of  Omaha,  trustee. 
After  making  specific  provisions  for  the  ben- 
efit of  his  two  sisters,  he  directed  the  trustee 
to  Invest  the  remainder  of  the  trust  estate  in 
mortgages  or  bonds  and  to  divide  the  net  In- 
come between  his  widow  and  bis  daughter 
until  1925,  when  they  are  to  share  equally 
the  balance  of  the  trust  estate  if  the  widow 
survives  and  lias  not  remarried.  The  daugh- 
ter objected  to  the  probating  of  that  part  of 
the  will  relating  to  the  trust  estate  on  the 
ground  that  John  F.  Flack,  one  of  the  two 
subscribing  witnesses,  was  president  of,  and 
a  stockholder  In,  the  corporation  named  as 
trustee.  The  objection  was  overruled  and 
the  wlU  was  probated.  Upon  appeal  to  the 
district  court,  the  order  of  the  probate  court 
was  affirmed.  From  the  affirmance,  contest- 
ant has  appealed  to  this  court. 

The  attestation  of  a  will  by  two  compe- 
tent witnesses  Is  a  statutory  requirement. 
Rev.  St  1913,  f  1290.  A  "competent  wit- 
ness" Is  one  "who,  at  the  time  of  attesting 
a  win,  would  be  legally  competent  to  testify 
in  a  court  of  justice  to  the  facts  which  he  at- 
tests by  subscribing  his  name  to  the  will." 
O'Brien  ▼.  Bonfield,  213  lU.  428,  72  N.  R 
1000;  note  in  35  II/l  B.  A.  (N.  S.)  688.  to 
Bruce  v.  Shuler,  108  Va.  670,  62  8.  E.  973,  15 
Ann.  Cas.  887. 

Contestant  insists  that  Flack  was  not  a 
"competent  witness"  to  the  will,  within  the 
meaning  of  the  following  provision  of  the 
Code: 

"No  person  having  a  direct  legal  interest  in 
the  result  of  any  civil  action  or  proceeding, 
when  the  adverse  party  is  the  representative  of 
a  deceased  person,  shall  be  permuted  to  testify 
to  any  transaction  or  conversation  had  between 
the  deceased  person  and  the  witness."  Bev.  St 
1U13,  I  7894. 

This  section  was  constraed  in  McCoy  ▼. 
(Tonrad,  64  Neb.  150,  89  N.  W.  666,  as  follows: 

"In  a  contested  proceeding  for  the  probate  of 
a  will,  the  heirs  at  law  of  the  alleged  testator 
are  not  disquali6ed  by  the  statute  as  witnesses 
to  transactions  and  conversations  with  the  de- 
ceased." 

In  that  case  statutes  of  several  other 
states  were  discussed  and  the  Nebraska  stat- 
ute was  distinguished.  The  decision  follows 
Brown  V.  Bell,  58  Mich.  68,  24  N.  W.  824. 
In  the  Michigan  case  the  chief  beneficiary 
was  permitted  to  testify  in  support  of  the 
will  The  conclusion  of  the  court  is  that  in 
a  will  c(Hitest  there  is  no  "representative  of 
a    deceased  person."     In   Lautenshlager    v. 
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I^ntenahlager,  80  Mich.  285,  46  N.  W.  147, 
tbe  Brown  Case  Is  followed,  the  court  re- 
marking that  tbequestlonwould  admit  of  ar- 
gument, If  an  oi)en  one.  In  the  Michigan 
cases  a  legatee  was  permitted,  in  a  contest 
with  heirs,  to  testify  to  transactions  with  the 
deceased  person.  According  to  those  prece- 
dents, Flack  was  a  competent  subscribing 
witness. 

In  a  probate  proceeding  the  question  to  be 
decided  is  whether  the  instrument  offered  is 
the  will  of  the  decedent.  Note  In  34  U  R 
A.  CN.  S.)  963,  to  Conoway  v.  Fnlmer,  172 
Ala.  2S3,  54  South.  624. 

Contestant  also  Insists  that  the  trust 
which  testator  attempted  to  create  is  void  as 
being  prohibited  by  the  statute  providing: 

"All  beneficial  devises,  legacies,  and  gifts 
whatsoever,  made  or  given  in  any  will,  to  a  sub- 
scribing witness  thereto,  sball  be  wholly  void, 
unless  there  be  two  other  competent  sabecrib- 
ing  witnesses  to  the  same."  Rev.  St  1913,  I 
1293. 

It  Is  Insisted  that,  because  the  trustee's 
president  was  one  of  the  two  subscribing  wit- 
nesses, the  devise  is  "wholly  void,"  since  the 
trustee  wUl  lecelTe  compensation  for  its  serv- 
ices. The  proponent  contends  that  the  trus- 
tee will  receive  no  gift  under  the  wlU,  and 
that  Its  only  benefit  vrUl  be  compensation  for 
services.  It  has  been  held,  though  author- 
ity is  divided,  that  the  fees  which  would  ac- 
cme  to  an  executor,  who  was  also  an  attest- 
ing witness,  are  not  within  the  prohibition 
quoted.  In  re  Williams'  WUl  (Mont.)  146 
Pac.  957;  Jones  v.  Grleser,  238  111.  183,  87 
N.  B.  295,  15  Ann.  Gas.  787.  E^Ush  courts, 
however,  under  a  similar  statute  have  said 
that  an  executor,  who  Is  also  a  subscribing 
witness  to  a  will,  cannot  receive  a  legacy  pro- 
viding compensation  for  services.  In  re  Bar- 
ber, 31  I*  R.  Cb.  Dlv.  (Eng.)  665;  In  re  Pool- 
ey,  40  I*  R.  Oh.  Dlv.  (Eng.)  1.  WhUe  this 
question  was  argued  by  the  parties,  it  is  not 
necessary  to  a  decision  and  will  not  now  be 
determined. 

The  purpose  of  the  leglslatlcm  is  to  pre- 
vent fraud  in  the  execution  of  wills  by  de- 
priving a  subscribing  witness,  unless  there 
are  two  other  competent  witnesses,  of  all 
benefit  under  the  wilL  The  Instrument  it- 
self and  the  trust  created  by  It  are  valid. 
The  policy  of  the  law  Is  to  carry  out  the  ex- 
pressed intention  of  the  testator.  The  bene- 
ficiaries of  the  trust  should  not  be  deprived 
of  their  rights  by  the  acts  of  the  trustee.  It 
Is  a  fundamental  rule  that  equity  will  not 
allow  a  trust  to  fall  for  want  of  a  trustee; 
and  If  It  were  held  that  the  devise,  so  far  as 
the  Interest  of  the  trustee  is  concerned,  were 
void,  a  court  of  equity  would  appoint  a  com- 
jietent  trustee  to  carry  out  the  trust.  It  fol- 
lows that  the  will  was  properly  admitted  to 
probate. 

Afllrmed. 

BARNES,  FAWOETT,  and  HAMER,  JJ., 
not  sitting. 


ROPER  V.  MILBOURN.    <Now  19018.) 
(Supreme  Court  of  Nebraska.     Tune  6,  1915.) 

(avOatut  »v  the  Court.) 

1.  Vendob  anu  Pxjbchasbb  <9=>S30  —  Breach 
OF    Contract — Damages    Recovebablb  — 

CONTEMPLATIOW  OP  PARTIES. 

"In  an  action  for  a  breach  of  contract  for 
the  sale  of  real  estate,  a  vendor  may  recover  of 
the  vendee  the  damages  fairly  within  the  con- 
templation of  tbe  pnrties  at  the  time  they  made 
their  contract"  Koper  v.  Milbourn,  93  Neb. 
809.  142  N.  W.  792,  Ann.  Ca«.  1914B,  1225. 

[Ed.  Note. — ^Por  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  953-956;  Dec.  Dig. 
<e=j330.] 

2.  VSNnOB    AND    POBCHASEB    «=»330— BbEACH 

OF    CoNTaACT  —  Damages    Rbcovebable  — 

Pbofits. 

"Profits  which  aie  in  the  contemplation  of 
the  parties  and  certain  of  ascertainment  may  be 
recovered."  Roper  v.  Milbourn,  93  Neb.  809, 
142  N.  W.  792.  Ann.  Gas.  1914B,  1225. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  963-966;  Dec.  Dig. 
«=9330.] 

Appeal  from  District  Court,  Dawson  Coun- 
ty; Grimes,  Judge. 

Action  by  B.  O.  Roper  against  A.  L.  Mil- 
bourn. From  a  Judgment  for  platntUC  for 
less  than  claimed,  he  appeala  Reversed  and 
remanded. 

O.  C.  GiUan,  of  Lexington,  W.  D.  Oldham, 
of  Kearney,  and  R  C.  Roper,  of  David  City, 
for  appellant  H.  M.  Sinclair,  of  Kearney, 
and  W.  A.  Stewart,  of  Lexington,  for  appel- 
lee. 

ROSE,  J.  This  Is  an  action  to  recover 
$9,755,  and  Interest,  for  breach  of  a  written 
agreement  by  defendant  to  purchase  from 
plalntift  970.73  acres  of  land  in  Deuel  county 
at  $30  an  acre.  In  answering  the  petition 
defendant  admits  the  making  of  the  contract, 
and  alleges  failure  of  performance  on  the 
part  of  plaintiff.  Otherwise  the  answer  Is  a 
general  denial.  From  judgment  on  a  verdict 
in  favor  of  plaintiff  for  $1,067.65  be  has  ap- 
pealed, insisting  that  the  evidence  demands 
a  recovery  of  $9,593.94. 

[1,2]  This  is  the  second  appeal.  The  case 
was  first  submitted  to  the  trial  court  upon  a 
demurrer  to  the  petition.  A  dismissal  of  the 
action  followed,  but  the  petition  was  sustain- 
ed here,  and  the  cause  was  r«nanded  for  a 
trial  on  the  merits.  The  facts  on  which  the 
action  is  based  are  stated  in  the  former  opin- 
ion, and  will  not  be  repeated  in  detail.  Rop- 
er T.  Milbourn,  93  Neb.  809,  142  N.  W.  792, 
Ann.  Gas.  1914B,  1225. 

August  31,  1909,  plaintiff  entered  into  an 
optional  contract  to  purchase  from  John  Nas- 
lund  at  $19  an  acre  a  ranch  containing  1,614.- 
87  acres  of  land  in  Deuel  county,  on  the  fol- 
lowing terms:  $50  upon  the  signing  of  the 
option;  $5,950  upon  the  furnishing  of  ab- 
stract of  title ;  $9,000  March  1, 1910,  upon  de- 
livery of  deed;  balance  In  five  equal  annual 
payments  beginning  March  1,  1911.    The  Un- 
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Ion  Paclflc  Railroad  crosses  the  land  diagon- 
ally from  tbe  soutbeast  to  northwest,  the  tract 
south  and  west  of  the  railroad  containing 
970.73  acres  worth  from  $30  to  $:i5  an  acre, 
and  the  other  containing  643.64  acres  worth 
from  $10  to  $15.  an  acre. 

While  the  option  was  in  force,  September 
18,  1909,  defendant  entered  into  a  written 
contract  to  purchase  from  plaintiff  for  $29,- 
121.90,  payable  In  installments,  the  tract 
south  and  west  of  the  railroad,  being  970.73 
acres  at  $30  an  acre,  plaintiff  agreeing  to 
convey  title  and  to  deliver  possession  to  the 
purchaser  March  1,  1910.  At  that  time  plain- 
tiff, relying  solely  upon  his  resale,  was  able 
and  willing  to  convey  title,  after  having  de- 
manded performance  on  part  of  defendant, 
but  the  latter  made  default,  and  plaintiff  for- 
feited his  optl(Mi  with  Naslnud,  after  having 
paid  $1,000  in  addlUon  to  the  initial  pay- 
ment of  $50.  The  evidence  is  uncontradicted 
that  plaintiff  could  have  complied  with  the 
terms  of  his  option  and  with  his  agreement  to 
ccmvey  the  title  to  defendant  except  for  the 
tatter's  breach  of  contract.  The  verdict  In 
favor  of  plaintiff  necessarily  included  a  find- 
ing that  defendant,  when  he  agreed  to  buy 
the  land,  contemplated  with  plaintiff  the  prof- 
its of  the  resale,  knowing  the  price  at  which 
Naslund  had  sold  the  land.  Tills  finding  is 
supported  by  the  overwhelming  weight  of 
the  evidence. 

Plaintiff  Insists  that  he  failed  to  acquire 
title  to  the  land;  that  he  forfeited  his  pay- 
ments of  $1,060;  that  he  lost  the  profits  on 
a  resale;  and  that  the  value  of  the  tract 
north  and  east  of  the  railroad  is  shown  by 
undisputed  evidence  to  be  $12  an  acre.  He 
therefore  estimates  his  damages  as  follows: 
Value  of  the  unsold  tract  of  643.64  acres  at 
$12  an  acre,  $7,723.68,  less  $1,551.13,  the  lat- 
ter item  being  the  difference  between  the 
price  of  1,614.37  acres  purchased  for  $19  an 
acre  and  the  price  of  the  tract  of  970.73  acres 
resold  for  $30  an  acre,  $6,172.55;  forfeited 
payments  of  $1,050;  interest  on  both  items 
from  March  1, 1910,  $2,371.39 ;  total- $9,693.94. 
On  the  contrary,  defendant  argues  that  plain- 
tiff is  bound  by  the  verdict  for  $1,067.55, 
which  Includes  only  the  forfeited  payments 
and  interest,  because  it  is  in  harmony  with 
an  instruction  to  which  there  was  no  ex- 
ception. The  position  of  defendant  is  untena- 
ble, because  the  Jury  disregarded  another  In- 
structi<m  permitting  a  recovery  for  loss  of 
profits.  Defendant  further  argues  that  the 
verdict  should  not  be  set  aside  as  inadequate, 
because  the  proofs  show,  as  he  asserts,  that 
plaintiff  was  financially  able  to  complete  his 
purchase  from  Naslund,  and  thus  prevent  the 
damages  for  which  he  brought  suit.  This 
argument  is  based  on  certified  checks  ad- 
duced by  plaintiff  to  prove  that  be  was  pre- 
pared to  pay  the  amount  due  Naslund.  Plain- 
tiff testified  without  contradiction,  however, 
that  he  was  only  able  to  raise  the  funds  rep- 


resented by  the  checks  on  the  faith  and  credit 
of  his  resale  to  defendant 

The  verdict  cannot  be  permitted  to  stand, 
but  the  amount  of  the  loss  of  profits  wUl  not 
be  determined  on  appeal,  for  the  reason  that 
the  witnesses  who  testified  to  the  value  ct 
the  land  north  and  east  of  the  railroad  vari- 
ed in  their  estimates,  which  ranged  from  $10 
to  $15  an  acre. 

Beversed  and  remanded. 

BABNKS,  FAWCBTT,  and  HAMEB,  33., 
not  sitting. 


MEYERS  &  COX  v.  WESTEBN  UNION 

TELEGRAPH  CO.     (No.  18130.) 

(Supreme  Court  of  Nebraska.     June  6,  1916.) 

(Byllahut  ly  the  Court.) 

1.  Appeai.  and  Ebbob  (S=s>  971  —  EviDincx 
«=>546  —  DiscBETioNABT  BuuNQ  —  Compe- 
tency  OF  WiTNESa 

Ttie  determination  of  the  competency  of  a 
witness  to  testify  as  to  his  opinion  of  the  value 
of  personal  property,  which  is  the  subject  of 
controversy,  rests  largely  in  the  discretion  of 
the  trial  court,  and  a  ruling  thereon  will  not  be 
disturbed  on  appeal  except  when  clearly  errone- 
ous as  a  matter  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3852-3857 ;  Dec.  Dig.  *=> 
971;  Evidence,  Cent  Dig.  g  2363;  Dec.  Dig. 
«=)54fl.] 

2.  BvinENCE  «s>668— AninssiON  of  Pabty— 
Conclusiveness— Mabket  Value. 

Where  the  reasonable  market  value  of  a 
herd  of  cattle  is  an  issue  in  an  action,  and  one 
member  of  a  copartnership,  which  is  a  party  to 
the  action,  testifies  as  to  hi*  best  judgment  as 
to  the  market  value  of  the  cattle,  such  testimo- 
ny is  not  such  a  positive  statement  of  the  issu- 
able fact  as  will  constitute  a  conclusive  ad- 
mission thereof  and  preclude  the  consideration 
of  other  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2392-2394;   Dec.   Dig.  <S=>568.] 

Api)eal  from  District  Court,  Douglas  Coun- 
ty; Sears,  Judge. 

Action  by  Meyers  &  Cox,  a  copartnership 
composed  of  Edward  P.  Meyers,  8.  B.  Cox, 
and  Frank  Wagner,  against  the  Western  Un- 
ion Telegraph  Company.  From  judgment  tor 
plaintiff,  defendant  appeals.    Affirmed. 

Brogan  &  Baymond,  of  Omaha,  for  appel- 
lant Gurley,  Woodrough  &  Fitch,  of  Oma- 
ha, for  appellee. 

FAWCETT,  J,  In  1909  the  plaintiffs,  a  co- 
partnership doing  business  as  Meyers  &  Cox, 
were  engaged  in  buying  cattle  *or  feeding 
and  fattening  purposes  in  their  yards  at  Ma- 
pleton,  Utah.  One  I^  J.  Thomas  was  in  their 
employ  as  a  cattle  buyer  in  and  about  Amer- 
ican Falls,  Idaho,  at  which  place  one  Ia  h. 
Evans  was  offering  for  sale  a  large  number 
of  steers  at  $38  per  head.  This  offer  was 
known  to  Cbx  and  Wagner,  two  oi  the  mem- 
bers of  the  plaintiff  firm.  On  November  5th 
Wagner  presented  to  defendant  at  Spring- 
vllle,  Utah,  for  transmission  to  Thomas,  at 
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American  WaUa,  this  message:  "Cox  says  not 
buy  Eyana  cattle."  Through  some  error  lu 
transmission  the  word  "not"  was  omitted, 
BO  that  when  delivered  to  Thomas  the  mes- 
sage read:  "Ckkx  says  buy  Eivans  cattle." 
Acting  upon  this  telegram  as  delivered  to 
Mm,  Thomas  bought  tat  plaintiffs  418  head 
of  the  Bvans  cattle,  paying  therefor  $15,- 
788.65,  approximately  $38  per  head.  After 
tbe  purchase  was  made  the  cattle  were  "cut 
out"  of  the  Evans  herd  and  trailed  to  Malad, 
Utah,  where  they  were  pastured  for  a  few 
days  and  then  shipped  by  rail  to  Mapleton. 
They  were  weighed  for  the  first  time  at  Salt 
Lake  City,  weighing  In  the  aggregate  416,- 

000  pounds.  Plaintiffs  Instituted  this  action 
in  the  district  court  Cor  Douglas  county,  to 
recover  the  alleged  difference  between  the 
purchase  price  and  market  value,  and  also 
the  cost  of  shipment  and  extra  feed  and  ac- 
commodations for  the  cattle,  limiting  their 
claim  for  recovery  to  $1,999.  The  trial  court 
limited  the  inquiry  to  the  difference  between 
the  maiHket  value  and  the  purchase  price. 
The  Jury  returned  a  verdict  in  favor  of 
plaintiffs  for  $2,205.70,  upon  which  judgment 
was  entered,  and  defendant  appeals. 

[1]  The  errors  assigned  are: 

"(1)  The  trial  court  erred  in  admitting  to 
evidence  the  opinion  of  the  witness  Parsons  as 
to  the  value  of  the  cattle  in  sait,  without  re- 
quiring a  showing  as  to  liis  actual  knowledge  of 
the  Evans  cattle,  or  confining  bis  opinion  to 
the  kind  or  class  of  cattle  to  which  the  particu- 
lar cattle  in  question  belonged.  (2)  It  was  not 
competent  for  the  jury  to  disregard  the  testi- 
mony as  to  value  of  the  plaintiff  Wagner." 

It  is  urged  by  defendant  that  it  is  error  to 
admit  In  evidence  an  opinion  as  to  the  valne 
of  spedflc  property,  without  first  requiring 
a  showing  of  actual  knowledge  of  the  prop- 
erty in  question.  As  an  abstract  proposition 
this  contention  is  sound,  but  defendant  is 
seeking  to  make  too  literal  an  application  of 
the  rule.  In  order  to  make  the  testimony  of 
the  witness  Parsons  competent,  it  was  not 
necessary  that  plaintiffs  show  an  actual 
knowledge  by  him  of  the  particular  418 
head  of  cattle  involved.  The  evidence  shows 
Mr.  Parsons  to  have  been  a  very  extensive 
dealer  in  Utah  and  Idaho  range  cattle  for 
many  years.  His  dealings  as  such  dealer  ran 
from  2,000  to  40,000  head_per  annum.  He  tes- 
tified that  he  was  familiar  with  most  of  the 
stock  cattle  in  Utah  and  Southern  Idaho; 
that  he  was  as  familiar  with  the  general  run 
of  cattle  up  there  as  he  was  with  his  own 
herd ;  and  with  reference  to  the  Evans  herd 
he  testified: 

"Q.  Do  yon  know  what  the  fair  and  reason- 
able market  value  of  about  400  head  of  Evans' 
steer  cattle  were  worth  per  head  at  American 
Falls,  Idaho,  on  November  5,  1909?  A.  Yes, 
sir.  Q.  Ton  may  state  what  that  fair  and  rea- 
sonable market  value  per  head  was.  What 
was  the  fair  and  reasonable  market  price  of 
these  cattle  at  American  Falls,  Idaho,  on  No- 
vember 5,  1900,  as  near  as  you  can  give  it?    A. 

1  think  that  the  outside  price  for  the  cattle 
would  have  been  $33  per  head." 


We  have  frequently  held  that  the  deter- 
mination of  the  competency  of  witnesses  to 
testify  as  to  their  opinion  of  the  value  of 
real  estate  or  personal  property,  whidi  is  the 
subject  of  controversy,  rests  largely  in  the 
discretion  of  the  trial  court,  and  that  a  rul- 
ing thereon  wiU  not  be  disturbed  on  review 
except  when  clearly  erroneous  as  a  matter  of 
law.  In  the  light  of  this  well-settled  rule  the 
trial  court  did  not  abuse  its  discretion  in  re- 
ceiving the  testimony  complained  of. 

[2]  The  second  assignment  is  based  upon 
testimony  given  by  Mr.  Wagner,  a  member  of 
the  plaintiff  firm.  He  was  interrogated  as  to 
the  market  value  of  cattle  at  Sprlngyille,  and 
answered  that  he  was  f&mlliar  with  the 
market  in  general ;  that  the  market  value  of 
cattle  at  American  Falls — 
"would  be  the  same  in  proportion  as  it  would 
in  Salt  Lake.  Q.  What  would  the  difference 
be,  if  anything?  A  The  difference  in  freight. 
Q.  So  the  market  value  of  cattle,  excluding  the 
freight,  would  l>e  the  same  at  American  Falls 
as  It  would  be  at  Springville,  Utah?  A.  Yes, 
sir;  just  the  same.  Q.  What  was  the  market 
value  of  cattle  at  tliat  time?  Just  give  us  your 
best  judgment  as  to  what  the  market  value  of 
cattle  was  at  that  time,  the  price  per  100 
pounds.  A.  I  should  say  3^  cents  a  pound 
would  be  a  good  price  for  those  cattle.  Q. 
Does  the  market  value  of  cattle  vary  from  time 
to  time?  A.  Not  a  great  deal  on  feeders  in  the 
field  as  a  rule.  Q.  You  say  you  saw  these 
cattle  at  the  time  they  were  weighed?  A. 
Yes,  sir.  Q.  Can  you  state  what  de  market 
value  of  these  particular  cattle  was?  A. 
About  3%  cents  per  pound." 

Assuming,  as  the  parties  did,  that  the  cat- 
tle weighed  an  average  of  about  1,000  pounds 
per  head,  if  the  testimony  of  Mr.  Wagner 
is  to  be  held  conclusive  as  an  admission  by 
the  plaintiffs,  then  the  verdict  was  excessive. 
Defendant  contends  that  this  is  the  rule,  and 
that  the  rule  should  be  applied  to  the  testi- 
mony of  Mr.  Wagner,  and  a  number  of  au- 
thorities are  cited  to  sustain  the  contention. 
We  are  unable  to  concur  in  this  view.  The 
rule  that,  where  a  party  to  an  action  testi- 
fies positively  to  a  fact  which  amounts  to  an 
admission  of  the  contention  on  the  other 
side,  it  should  be  given  the  same  effect  as  an 
admission  in  a  pleading  is  not  applicable  to 
the  situation  in  the  case  at  bar.  Here  the 
question  to  be  decided  is:  What  damage  has 
the  plaintiff  firm  suffered  by  reason  of  the 
error  on  the  part  of  the  defendant  in  the 
transmission  of  its  message?  That  damage 
under  the  ruling  of  the  district  court  was  to 
be  determined  from  the  difference  in  the  ac- 
tual market  value  of  the  cattle  at  the  time 
they  were  purchased  by  the  plaintiffs'  agent 
and  the  amount  which  plaintiffs  had  to  pay. 
There  being  no  way  by  which  that  difference 
could  be  determined  with  certainty,  it  be- 
came necessary  to  resort  to  opinion  evidence, 
and  witnesses,  possessing  a  general  knowl- 
edge of  range  cattle  in  the  locality  where  the 
transaction  occurred,  were  called  upon  to 
give  their  opiolon  as  to  the  market  value 
of  these  cattle.  The  fact  that  one  member 
ot  Uie  firm  testified  that  bis  "best  judgment 
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as  to  what  the  market  valne  of  cattle  was  at 
that  time"  was  3%  cents  a  pound  Is  not  such 
a  positive  statement  of  an  Issuable  fact,  as 
should  be  held  to  bind  the  copartnership,  or 
even  the  witness  himself.  Having  given  his 
opinion  as  to  the  value,  If  the  testimony  of 
other  competent  witnesses,  and  notably  the 
testimony  of  so  experienced  an  operator  In 
that  country  as  the  witness  Parsons,  shows 
that  he  is  mistaken  la  his  estimate,  we  do  not 
think  any  court  should  hold  that  his  mistaken 
opinion  should  be  held  to  constitute  a  conclu- 
sive admission,  binding  not  only  the  witness, 
but  his  copartners  as  well.  An  examination  of 
the  cases  cited  by  defendant  shows  that  the 
cases  relied  upon  are  not  cases  of  testimony 
of  a  party  as  to  an  opinion,  but  that  they  are 
cases  In  which  the  testimony  as  to  a  fact  In 
issue  was  positive,  and  not  a  mere  opinion  of 
the  witness.  We  must  therefore  hold  against 
the  defendant  on  its  seccmd  assignment. 

Our  holding  upon  the  two  assignments 
ttrged  leaves  the  question  one  of  fact  only, 
which  was  one  purely  for  the  jury.  Finding 
no  prejudicial  error  tn  the  record,  tlie  Judg- 
ment of  the  district  court  is  affirmed. 

HAMER,  ROSE,  and  SEDGWICK,  JJ.,  not 
sitting. 


MOLL  T.  HAGEiRBAUMER  et  aL 
(No.  17938.) 

(Suprema  Court  of  Nebraska.    June  18,  1915.) 

(SyUaiiM  (y  (^6  Court) 

1.  Basements   9=922— Saia  of  Land  Bttr- 

DENED   WITH   EaSE10:NT  —  NOTICE  TO   PUB- 
CEASEB. 

"One  who  purchases  land  burdened  with 
an  ot>en  and  visible  easement  is  ordinarily 
charged  with  notice  that  he  is  purchasing  a 
servient  estate."  Arterbum  ▼.  Beard,  86  Neb. 
733,  128  N.  W.  379. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  60;  Dec.  Dig.  i8=»22.] 

2.  ElASEHBNTS  «=»7— Pbivatb  Wat— Aoveesb 
UsEB— Temporary  Deviations  from  Track. 

Temporary  deviations  from  a  well-defined 
track  to  avoid  pools  or  mud  do  not  necessarily 
affect  an  easement  by  adverse  nser,  where  the 
travel  has  followed  sabstantially  the  same 
course  for  more  than  the  statutory  period  of 
ten  years. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  JtJS  16-19,  27.  38;  Dec.  Dig.  <8=»7.] 

3.  Easements  ©=»7  —  Pbivate  Wat  — Con- 

8TBUCTI0N  OF  OaTB. 

The  construction  of  a  gate  at  the  entrance 
to  a  private  way  may  be  consistent  with  an 
easement,  where  the  use  of  the  way  has  not 
been  thereby  interrupted. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent.  Dig.  |{  16-19,  27,  33;  Dec.  Dig.  <8=»7.] 

4.  Easements  «=>36  —  Private  Wat  — Ad- 
verse User— Claim  of  Right— Presump- 
tion. 

Where  a  landowner  has  openly,  notorious- 
ly, and  continuously  used  a  private  way  across 
the  land  of  another  for  more  than  the  statutory 
period  of  ten  years,  it  will  be  presumed  that  he 
did  10  under  a  claim  of  right,  and  the  burden 


of  proving  the  contrary  rests  on  tiie  owner  of 

the  servient  estate. 

[Ed.  Note. — For  other  coses,  see  Easements, 
Cent  Dig.  ^  77.  78,  88-93 ;  Dec  Dig.  «=>3&] 

Appeal  from  District  Court,  Dodge  Coon- 
ty;  Hollenbeck,  Judge. 

On  rehearing.  Former  declBi<«  leversed, 
and  cause  remanded,  with  directions  to  en- 
ter a  decree  for  plaintiff. 

For  former  opinion,  see  97  Neil.  809,  161 
N.  W.  300. 

C.  E.  Abbott,  of  Fremont,  for  appellant 
I.  L.  Albert,  of  Columbus,  for  appellees. 

ROSE,  J.  Plaintiff  prays  for  an  Injunc- 
tion to  prevent  defendants  from  Inter- 
fering with  his  use  of  a  private  way  to  a 
tract  of  land  ovmed  by  him  In  Dodge  county, 
alleging  that  the  road  crosses  lands  of  de- 
fendants and  affords  his  only  means  of  In- 
gress to  and  egress  from  his  premises;  that 
he  and  his  predecessors  In  Interest  used  the 
way  continuously  for  more  than  40  years,  and 
thus  acquired  by  prescription  the  right  to 
do  so;  that  defendants  purchased  the  servi- 
ent estate  March  2,  1891,  with  notice  of 
plalnttCTs  easement,  and  never  questioned  his 
right  to  exercise  It  until  they  recently  ob- 
structed his  private  way  by  a  fence.  The 
facts  on  which  plaintiff  bases  his  prescrip- 
tive right  are  put  in  issue  by  a  general  de- 
nial. Upon  a  trial  of  the  case  the  district 
court  found.  In  substance,  that  the  way  in 
controversy  had  been  the  only  means  of  in- 
gress to  and  egress  from  plaintiff's  premises 
for  more  than  40  years;  that  plaintiff  is 
the  owner  of  any  roadway  rights  possessed  by 
those  through  whom  he  acquired  title  to 
his  land;  that  defendants  closed  the  way 
and  excluded  plaintiff  therefrom ;  that  plain- 
tiff used  the  way  with  the  consent  of  defend- 
ants; and  that  he  bad  a  license  to  do  so 
but  no  easement.  From  a. dismissal  of  the 
suit,  plaintiff  appealed.  A  hearing  here  re- 
sulted in  an  affirmance  of  the  Judgment  on 
the  ground  that  plaintiff's  use  of  the  land  of 
defendants  was  permissive  only.  Moll  v. 
Hagerbaumer,  97  Neb.  809,  151  N.  W.  300. 
Later  a  rehearing  was  granted,  and  the  case 
has  been  reargued. 

[1]  If  plaintiff  had  an  easement,  it  was 
open  and  visible  to  defendants  when  they 
purchased  the  servient  estate.  They  were 
therefore  chargeable  with  notice  of  plain- 
tiff's roadway  right,  if  any.  Arterbum  v. 
Beard,  86  Neb.  733,  126  N.  W.  379. 

[2-4]  The  question  for  re-examlnation  is 
the  character  of  plaintiff's  use  of  the  private 
way.  Was  it  permissive  merely,  under  a  li- 
cense revocable  at  the  pleasure  of  defend- 
ants? The  answer  must  be  found  in  the  evi- 
dence. There  is  uncontradicted  proof  that 
the  way  to  plaintiff's  land  was  travded  as 
early  as  1863.  A  number  of  witnesses  testi- 
fied that  it  had  been  In  existence  with  a 
well-deflned  track  for  more  than  40  years. 
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and  cnat  the  main  trnvd  had  taken  tbe  same 
coarse  during  all  of  that  time.  lAere  Is 
evidence  tending  to  show  that  travel  at  Omes 
had  been  diverted  from  the  established  way, 
by  dampnesa  or  water,  bat  It  is  clear  from 
the  proof  relating  to  this  snbject  that  plain- 
tUTs  prescriptive  rights.  If  any,  were  not  af- 
fected by  temporary  diversions  to  avoid  pools 
or  mad.  Kendall-Smith  Co.  v.  Iiancaster 
County,  84  Neb.  664,  121  N.  W.  960.  PUln- 
tlff  and  his  grantors  had  nsed  the  way  wlth- 
oat  intermittlon  or  dispute  for  more  than 
the  statutory  period  of  10  years  before  de- 
fendants purchased  the  servlaat  estate.  De- 
fendant Adolph  Hagerbaumer  himself  stated 
on  the  witness  stand  that  he  had  never  Inter- 
fered with  nor  questioned  plaintiff's  use  of 
the  way  until  be  obstructed  it  by  the  fence 
of  whldi  complaint  is  made  in  the  petition. 
For  more  than  80  years  there  had  been  a 
gate  across  the  road,  but  it  had  never  been 
used  to  Interfere  with  plaintiff  in  going  to  and 
from  his  land.  He  daims  a  private  way  on- 
ly, and  the  gate  was  IntKided  to  protect  the 
rights  of  defendants!  plaintiff  and  their 
grantors  from  the  encroachment  or  trespass 
of  othera  The  use  of  a  gate  for  that  pur- 
pose is  consistent  with  a  private  easement, 
and  does  not  weaken  the  claim  to  such  an 
estate.  Demuth  v.  Amweg,  90  Pa.  181;  John- 
son V.  SUyton,  6  Har.  (Del.)  448.  Plaintiff 
said  be  had  never  asked  permission,  but  had 
nsed  the  way  continuously  without  inter- 
ruption as  a  matter  of  right  There  Is  noth- 
ing in  the  record  to  show  when  or  on  what 
terms  the  user  of  plaintiff's  grantors  origi- 
nated. There  being  uncontradicted  proof 
that  the  way  was  continuously  used  by 
plaintiff  and  his  grantors  for  more  than  40 
years,  the  burden  was  on  defendants,  who 
deprived  plaintiff  of  his  means  of  Ingress 
to  and  egress  from  his  premises,  to  show 
that  the  use  was  permissive  and  not  under 
a  claim  of  right  Majerus  v.  Barton,  92  Neb. 
685,  139  N.  W.  208.  On  this  Issue  the  evi- 
dence will  not  justify  a  finding  in  favor  of 
defendants.  In  their  behalf  a  number  of 
witnesses  who  had  hauled  wood  or  sand 
across  the  premises  of  defendants  testified 
to  the  conclusion  that  their  use  of  the  road 
had  been  "permissive."  Facts  showing  a  li- 
cense for  this  purpose,  as  distinguished  from 
adverse  user,  are  not  stated.  Their  testi- 
mony does  not  Indicate  that  they  understood 
the  legal  significance  of  the  word  "permla- 
Elve"  as  differing  from  the  popular  sense  In 
which  it  is  used.  Besides,  if  they  correctly 
stated  conclusions  of  law,  their  testimony 
was  consistent  with  prescriptive  rights  of 
plaintiff,  since  the  way  is  a  private  one, 
from  which  the  public  generally  may  be 
excluded.  Defendant  Adolph  Hagerbaumer 
testified  that  Oaylord,  his  grantor,  when  sell- 
ing the  land  crossed  by  the  private  way,  said, 
referring  to  plaintiff's  land: 

"Too  csn  have  that  land  down  there  for  pas- 
ture if  you  want  to,  bat  you  have  to  allow  those 


feUowa  to  have  a  road  t»  haul  their  wood  out 
dorinx  winter,  but  you  can  stop  up  that  road 
any  time  you  want  to,  but  if  you  want  to  al- 
low them  to  have  the  road,  then  you  can  have 
that  land  down  there  that  they  own  for  pasture 
for  your  cattle." 

Testimony  of  this  character,  U  competent 
a  question  not  decided,  is  contradicted  by 
proof  more  convincing.  Defendants  after- 
ward paid  plaintiff  for  paature  without  at- 
tempting to  close  the  road  which  led  to  it 
Plaintiff's  easement  had  already  been  estab- 
lished. The  closing  of  the  private  way  evi- 
dmtly  grew  out  of  controversies  over  pas- 
turage and  sand,  and  resulted  in  the  illegal 
act  of  which  plaintiff  complains.  Defend- 
ants have  not  established  a  defense,  and  an 
injunction  protecting  plaintiff  in  his  right 
to  the  use  of  a  private  roadway  eight  feet 
wide  along  the  beaten  track  to  his  land  as 
described  in  plaintiff's  pleadings  and  proof 
should  have  been  granted. 

The  former  decision  by  this  court  herein 
and  the  judgment  below  are  therefore  re- 
versed and  the  cause  is  remanded  to  the  dis- 
trict court,  with  directions  to  enter  a  decree 
conforming  to  the  prayer  of  plaintiff's  peti- 
tion. 

Reversed,  with  instructions. 

HAMEK,  J.,  not  sitting. 


STATB  ex  rel.  SCHAFER  v.  TELLEB. 

(No.  18186.) 

(Supreme  Court  of  Nebraska.     June  6,  1916.) 

(ByOiatut  iy  the  Court.) 

Bastakdb  ®=378  —  Bastardy  Pbocebdinob  — 

judgmbnt— excessiveness. 

In  a  bastard?  proceediiiK  against  a  young 
man,  19  years  of  age,  who  is  without  other  re- 
sources than  his  wages  of  $13  per  week,  and  his 
dinners,  as  usher  in  a  store,  a  judgment  for 
$3,205,  payable  in  monthly  installments  of  $15 
per  month.  Is  excessive. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  U  194-200;  Dec.  Dig.  «=»78.] 

Api>eal  from  District  Court,  Douglas  O^n- 
ty;   Sntton,  Judge. 

Bastardy  proceedings  by  the  State,  on  the 
relation  of  Helen  Schafer,  against  Benjamin 
Teller.  From  an  adverse  judgment  defend- 
ant appeals.     Reversed  and  remanded. 

H.  B.  Fleharty,  of  Omaha,  for  appellant. 
Anson  H.  Blgelow,  of  Omaha,  for  appellee. 

FAWCETT,  J.  This  is  an  appeal  by  de- 
fendant from  a  judgment  of  the  district 
court  for  Douglas  county,  in  a  bastardy  pro- 
ceeding. 

Five  errors  are  assigned,  but  the  fifth  us- 
slgnment  only  will  be  considered,  as  the  first 
four  are  clearly  without  merit.  The  fifth  as- 
signment is  that  the  judgment  is  excessive. 
Defendant  was  19  years  of  age  at  the  time 
of  the  trial,  was  earning  $13  per  week,  and 
had  no  other  resources.  He  held  a  position 
as  usher  in  a  dry  goods  store,  spending  part 
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of  his  time  In  a  cafe  operated  In  connection 
with  the  store.  In  addition  to  hla  salary  he 
was  furnished  bis  dinners  in  the  ca.t6.  The 
judgment  was  for  |3,205,  payable  in  monthly 
Installments  of  $15  per  month.  Under  this 
Judgment  the  payments  wonld  continue  until 
the  child  became  18  years  of  age.  We  think 
the  judgment  Is  ezcesstve,  and  should  be  sub- 
stantially reduced. 

The  judgment  of  the  district  court  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  judgment  In  favor  of  the 
proeecntriz  for  $1,800,  payable  at  the  rate  of 
$100  per  year.  In  quarterly  or  monthly  in- 
stallments as  the  district  court  may  deem 
most  appropriate. 

Reversed  and  remanded. 

HAMEB,  ROSE,  and  SEDGWICK,  JJ.,  not 
sitting. 


SHUE  T.  VILLAGE  OP  SILVER  CREEK. 

(No.  18211.) 
(Supreme  Court  of  Nebraska.    June  18,  1915.) 

(8i/Uabus  b]/  tfie  Court.) 

1.  Intoxicating  Liquors  ®=>96  —  License 

The  provisions  of  gections  6491-6493,  Rev. 
St.  1913,  apply  to  a  tax  upon  occupations  levied 
by  a  village  council  for  revenue  purposes,  and, 
in  order  to  recover  pro  tanto  money  paid  as 
an  occupation  tax  for  selling  liquor  at  retail, 
the  statutory  meaits  must  be  pursued. 

[Ed.  Note.— ^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  102;    Dec.  Dig.  <8=»06.] 

(Additional  BvUahua  by  Editorial  Staff.) 

2.  Intoxicating  Liqtjobs  9=>90— Occupation 
Tax— LiABiUTT. 

A  liquor  dealer  who  paid  a  portion  of  the 
occupation  tax  due  under  an  ordinance  purport- 
ing to  reduce  the  amount  thereof,  but  which 
was  in  fact  Invalid,  and  whose  license  was 
thereafter  canceled,  is  not  liable  for  the  unpaid 
portion  of  the  occupation  tax  under  the  former 
ordinance. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  96;    Dec.  Dig.  «=>90.1 

Letton,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Menlck  Coun- 
ty;  Thomas,  Judge. 

Action  by  Nicholas  A.  Shue  against  the 
Village  of  Silver  Greek.  Judgment  for  the 
plaintiff,  and  defendant  appeals.  Reversed, 
and  action  dismissed. 

Elmer  B.  Roes,  of  Central  City,  for  appel- 
lant D.  F.  Davis,  of  Silver  Creek,  and 
Reeder  &  Lightner,  of  Columbus,  for  appel- 
lee. 

LETTON,  J.  [1]  Action  to  recover  part  of 
an  occupation  tax  paid  to  the  village  by  the 
plaintiff  as  a  liquor  dealer.  This  is  a  com- 
panion case  to  Shue  v.  School  District  No. 
d  (opinion  filed  June  6,  1915)  153  N.  W.  667. 
The  facts  as  to  the  8iq;>llcaUon  for  license, 
its  issuance  and  cancellation  are  set  forth 
in  the  opinion  in  that  case,  and  the  reasons 
given  in  that  opinion  for  holding  the  appli- 


cants not  80  culpable  as  to  prednde  tbe  right 

to  recover -license  money  pro  tanto  are  adopt- 
ed here.  Plaintiff  paid  the  treasurer  of  the 
village  $510  on  June  24,  1911,  as  an  occupa- 
tion tax  for  the  remainder  of  the  municipal 
year.  He  sues  in  this  action  to  recover  "tbe 
unearned  portion  of  the  occnpaUon  tax." 
Moat  of  the  material  facts  alleged  in  ttfe  pe- 
tition are  admitted. 

The  answer  denies  that  the  annual  occupa- 
tion tax  required  was  $600,  and  alleges  by 
way  of  cross-petition  that  the  ordinance  re- 
quired an  occupation  tax  of  $700  for  which 
plaintiff  became  Indebted  to  the  village  on 
engaging  in  the  basiness;  that  be  has  paid 
$510;  and  that  the  remainder  of  the  sum  is 
still  due,  for  which  it  prays  judgment  It 
is  stipulated  that  at  the  time  the  occupation 
tax  was  paid  the  ordinance  then  in  force  re- 
quired a  retail  liquor  dealer  to  pay  an  annual 
tax  of  $700,  payable  by  the  year;  that  on 
May  16,  1911,  an  ordinance  reducing  the  oc- 
cupation tax  to  $600  per  year  was  passed, 
but  through  an  invalidity  in  the  record  nev- 
er became  effective;  that  $510  was  paid  by 
plaintiff  and  accepted  by  defendant  in  the  be- 
lief that  the  latter  ordinance  was  in  full 
force  and  effect. 

The  court  found  for  the  plaintiff  in  the 
sum  of  $164.50,  and  rendered  judgment  AC- 
cordingly.    The  village  has  appealed. 

The  right  to  recover  money  paid  to  a 
school  district  for  a  license  improperly  Is- 
sued is  settled  in  this  state,  but  whether  re- 
covery can  be  bad  for  the  proportionate  part 
of  the  occupation  tax  paid  is  an  open  ques- 
tion. It  was  not  decided  in  City  of  Aubnro 
v.  Mayer,  58  Neb.  161,  78  N.  W.  462,  as  plain- 
tiff claims.  In  that  opinion  it  is  said  that 
the  ordinance  imposing  the  occupation  tax 
was  "of  such  a  character  as  to  make  appli- 
cable whatever  may  be  determined  as  to  the 
license." 

Defendant  argues  that  the  money  received 
from  an  occupation  tax  is  not  of  the  same 
nature  or  subject  to  the  same  conditions  as 
that  derived  from  a  license;  that  the  tax- 
ing power  Is  the  sole  authority  for  occupa- 
tion taxes,  while  license  moneys  are  collect- 
ed under  the  police  power.  This  is  settled 
by  the  following  decisions:  Village  of  Dodge 
T.  Guidinger,  87  Neb.  34»,  127  N.  W.  122,  138 
Am.  St  Rep.  494 ;  SUte  v.  Boyd,  63  Neb.  829, 
89  N.  W.  417,  58  L.  R.  A.  108;  Rosenbloom 
V.  State,  64  Neb.  342,  89  N.  W.  1053,  57  L.  R, 
A.  922;  Norris  v.  City  of  Uncoln,  93  Ifeb. 
658,  142  N.  W.  114,  Ann.  Cas.  1914B,  1194. 
It  is  the  general  rule  that,  where  the  ordi- 
nance authorizing  the  levy  of  a  fixed  amount 
as  an  occupation  tax  makes  no  provisiMi  for 
other  than  annual  payments  covering  the  tax 
for  the  whole  municipal  year,  a  person  who 
begins  business  at  any  portion  of  the  year  is 
liable  for  the  full  amount  of  the  tax.  Tbe 
ordinance  in  evidence  Imposes  taxes  upon 
certain    occupations    payable    by    the    day, 
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week,  or  month.  There  Is  no  authority  to 
collect  less  than  the  full  amount  ot  the  tax 
fixed  for  the  period  which  it  is  detiigned  to 
cover.  Plaintiff  paid  the  occapation  tax  toI- 
untarlly  with  the  intention  of  carrying  on 
the  business  of  liquor  selling.  Cases  dted 
In  note  to  Edow  y.  City  of  Albion,  153  Mich. 
720,  22  I*.  R.  A.  (N.  S.)  872. 

The  fact  that  a  person  is  selling  liquor  in 
contravention  of  law  does  not  affect  his  lia- 
bility to  a  business  or  occupation  tax. 
Toungblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654.  The  familiar  fact  that  persons 
convicted  of  selling  liquor  without  a  license 
are  very  commonly  found  In  the  possession 
of  a  receipt  showing  the  payment  of  United 
States  revenue  taxes  Illustrates  this  proposi- 
tion. State  V.  Funk,  27  Minn.  318,  7  N.  W. 
359.  While  another  statute  would  have  been 
violated  if  he  had  sold  without  a  license,  he 
was  subject  to  this  tax  as  soon  as  he  engag- 
ed in  the  occupation,  with  or  withoout  li- 
cense. He  took  the  risk  when  he  paid  the 
tax.  Our  attention  has  not  been  called  to 
any  other  provtslon  for  the  refunding  of  tax- 
es than  those  contained  In  sections  6491, 
6492,  6493,  Rev.  St.  1913,  and  it  is  held  in 
Caldwell  v.  City  of  Lincoln,  19  Neb.  669,  27 
N.  W.  647,  that  such  provisions  apply  to  oc- 
cupation taxes.  Section  6493  makes  members 
of  a  village  council  liable  upon  their  bonds 
if  they  discbarge,  release,  remit,  or  commute 
any  taxes  other  than  in  the  manner  provid- 
ed. WhUe  in  the  matter  of  right  and  Justice 
there  seems  little  room  to  distinguish  be- 
tween the  two  exactions,  this  court  has  al- 
ready, In  holding  that  a  portion  of  the  li- 
cense fee  may  be  recovered,  held  contrary  to 
the  weight  of  authority,  though  Its  decision 
has  been  approved  and  followed  In  a  few 
states.  We  are  reluctant  to  go  farther  un- 
less plainly  permitted  so  to  do  by  the  stat- 
utes, or  at  least  not  prohibited  by  previous 
construction. 

We  are  of  oidnion  that  the  village  board 
properly  refused  to  pay  the  claim. 

[2}  A  majority  of  the  court  (which  major- 
ity does  not  include  the  writer)  are  of  the 
oiAnion  that  the  plaintiff  is  not  liable  fbr  the 
uncollected  portion  of  the  tax. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  action  dismissed. 

Reversed  and  dismiaeed. 

HAMBR,  J.,  not  sitting. 


SOKOIi  T.  TILT^GE  OF  SILVBB  CREEK. 
(No.  18212.) 

(Supreme  Court  of  Nebraska.    June  18,  1915.) 

Appeal  from  District  Court,  Merrick  County ; 
Thomas,  Judge. 

Action  by  Charles  M.  Sokol  against  the  Vil- 
lage of  Silver  Creek,  Neb.  From  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
dismissed. 


Elmer  E.  Ross,  of  Central  City,  for  appellant. 
D.  Fr  Davis,  of  Silver  Creek,  and  Reeder  4 
Lightner,  of  CJolnmbns,  for  appellee. 

LETTON,  J.  TUs  action  is  baaed  upon 
subetantiaUy  the  same  state  of  facts  as  Shue 
V.  Village  of  Silver  Creek  (opinion  filed  June 
18,  1915)  153  N.  W.  562;  the  only  difference 
being  that  the  reasons  assigned  for  revoking 
this  license  of  plaintiff  are  those  set  forth  in 
Sokol  V.  Lee,  90  Neb.  290,  183  N.  W.  409. 

For  the  reasons  assigned  in  the  opinion  in  that 
case,  the  judgment  of  the  district  court  is  re- 
versed, and  the  action  dismissed. 

Reversed  and  dismissed. 

HAMER,   J.,   not  sitting. 


KING  LUMBER  CO.  v.  OMAHA  STEEL 

CONST.  CO.  et  aL    (No.  18201.) 

(Supreme  Ciourt  of  Nebraska.    June  18,  1915.) 

(SulUbuB  6y  Me  Court.) 
CoKPORATioNs  «=9668  —  Action  —  Sebvice 

— FOBEION  COBPOSATIOIT. 

In  an  action  against  a  nonresident  corpo- 
ration, summons  may  be  served  on  its  managing 
agent  in  the  erection  of  a  building  in  the  coun- 
ty where  the  suit  is  brought,  and  the  fact  that 
such  managing  agent  had  been  ordered  to  go  to 
another  state  to  erect  a  building  for  the  cor- 
poration, when  the  summons  was  served,  does 
not  render  the  service  void  or  deprive  the  court 
of  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ${  2603-2627 ;  Dea  Dig.  <8=»6ti8.] 

Appeal  from  District  Court,  Phelps  Coun- 
ty;  Dungan,  Judge. 

Action  by  the  King  Lumber  0>mpany 
against  the  Omaha  Steel  Construction  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  P.  HaU,  of  Holdrege,  and  H.  M.  Sin- 
clair, of  Kearney,  for  appellant  Dravo  & 
Dilworth,  of  Holdrege,  for  appellees. 

BARNES,  J.  This  was  an  action  brought 
by  the  King  Lumber  Company,  a  Virginia 
corporation,  against  the  Omaha  Steel  Con- 
struction Company,  L.  C.  Barr,  county  Judge, 
and  G.  A.  Anderson,  sheriff  of  Phelps  county, 
to  enjoin  the  enforcement  of  a  Judgment  of 
the  county  court  of  that  county.  The  trial 
court  found  for  the  defendant  and  rendered 
a  Judgment  dismissing  the  plaintiff's  action. 
The  plaintiff  has  appealed. 

Appellant  ccmtends  that  the  court  erred  tn 
dismissing  the  action  because  the  county 
court,  which  rendered  the  Judgment,  was 
without  Jurisdiction  of  the  person  of  the  de- 
fendant It  appears  that  the  appellant  had  a 
contract  with  the  United  States  government 
for  the  erection  of  a  post  office  building  in 
the  dty  of  Holdrege;  that  one  K.  W.  Hos- 
mer  was  the  plaintiff's  foreman  in  charge  of 
the  work  of  erecting  the  building;  that,  rep- 
resenting the  corporation,  he  entered  into  a 
contract  with  the  Omaha  Steel  Construction 
Company  to  erect  the  steel  part  of  the  struc- 
ture;  that  there  was  at  least  some  amount 
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due  that  company  from  tbe  plaintiff  when  tbe 
action  waa  oommenoed  In  the  county  court 
of  Phelpa  county.  Sununona  was  serred  on 
Hoamer,  aa  managing  agent  at  the  plaintiff, 
by  the  aherlff .  The  defendant  did  not  appear, 
and  Judgment  waa  rendered  for  the  Omaha 
Steel  Construction  Company  by  default. 
No  appeal  waa  talcen,  and  an  execntion  was 
issued  on  the  Judgment,  which  waa  placed  In 
tbe  band*  of  Sheriff  Anderson,  and  was 
levied  on  pr<^;)erty  belonging  to  the  Judgment 
debtor. 

Tbe  testimony  shows  that  Hosmer  had 
been  in  the  sole  charge  of  the  construction 
of  the  post  office  building  for,  and  on  behalf 
of,  the  plaintiff;  that  on  the  17tb  day  of 
June,  1912,  he  was  ordered  to  go  to  Olympie, 
Wash.,  to  take  charge  of  tbe  erection  of  a 
building  for  the  plaintiff  at  that  place.  On 
the  I8tb  day  of  June,  and  while  Hosmer  was 
still  in  Holdrege  and  in  tbe  employ  of  tbe 
plaintiff,  service  of  summons  was  made  npon 
the  plaintiff  by  detiverlng  to  Hosmer  a  cer- 
tified copy  thereof.  The  testimony  also  shows 
that  one  Daugherty  was  In  charge  of  the 
work  at  Holdrege  from  and  after  the  17th 
day  of  June,  and  when  the  service  was  made. 
It  is  contended  that  for  that  reason  the  court 
was  without  Jurisdiction  to  render  the  Judg- 
ment, the  enforcement  of  which  the  plain- 
tiff in  this  action  sought  to  enjoin.  It  ap- 
pears from  Hosmer's  testimony  that  the  sum- 
mons was  served  upon  him,  but  he  claims  to 
have  told  the  sheriff  to  see  Daugherty.  Tbe 
appellant  insists  that  it  was  not  Informed 
by  Hoamer  that  the  suit  was  pending,  but 
that  was  neither  the  fault  of  tbe  sheriff  nor 
of  tbe  Omaha  Steel  Construction  Company. 
Tbe  court  which  rendered  the  Judgment 
sought  to  be  enjoined  had  Jurisdiction,  and 
tbe  fact  that  the  appellant  claims  to  have 
bad  a  defense  to  the  action  Is  not  decisive  of 
this  case.  As  to  tbe  second  point  urged,  tbe 
evidence  does  not  show  an  accord  and  satis- 
faction. 

The  record  contains  no  reversible  error, 
and  tbe  Judgment  of  tbe  district  court  is  af- 
firmed. 

HAMEB,  J.,  not  sitting. 


MORRISSBT  T.  WHARTON.     <No.  18166.) 
(Supreme  Court  of  Nebraska.    Jane  18,  1916.) 

(SyUalU4  by  the  Court.) 

1.  Neolioxkoi  «S313S— Qukstion  fob  JintT. 

Evidence  examined,  and  held  that,  since 
different  minds  may  reasonably  draw  a  different 
conclusion  as  to  ttie  negligonce  of  defendant 
from  the  facts  establisbed,  it  was  not  errone- 
ous for  the  trial  court  to  rafuse  to  direct  a 
verdict  in  bis  favor, 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent.  Dig.  a  277-353;   Dec.  6ig.  «=9l36] 

2.  Tbul  «=»Oft— Objections  to  Eviotnce. 

It  is  not  error  to  overrule  a  motion  to  strike 
all  of  an  answer  to  a  qnestioa,  where  a  part 


of  the  answer  is  competent,  material,  relevant, 
and  responsive. 

[Bi  Npte.-^or  other  eases,  see  Trial,  Cent 
Dig.  I  248;    Dec.  Dig.  «=»96.] 

8.  Tbiai,   <g»2a6— IiTBTKucriowa— SuHficiga- 

CT   AS   A    VVBOUC. 

A  jodgment  will  not  be  reversed  for  Oe  rea- 
son that  a  portion  of  an  Instruction  ia  not  ex- 
actly accurate,  when  the  charge,  taken  as  a 
whole,  fairly  submits  the  issues  in  the  case 
to  the  jnry. 

nl?^i.^Tn*lTX**  ?*''"«■«•.  •«•  Trial.  Cent 
Dig.  U  708-717;   Dec  Dig.  «=»296.) 

Appeal  from  District  Court,  Douglas  Conn- 
ty;    Sears,  Judge. 

Action  by  Michael  Morrissey,  by  hla  next 
friend,  John  Morrissey,  against  Glenn  C. 
Wharton.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Greene,  Breekenrldge,  Gurley  &  Wood- 
rough,  of  Omaha,  tor  appellant  Mahoney  tt 
Kennedy,  of  Omaha,  for  appellee. 

LETTON.J,  Actton  to  recover  for  person- 
al Injuries.  Plaintiff  recovered  a  Judgment 
for  ^,000.    Defendant  aiveala 

Tbe  plaintiff,  a  boy  about  9  years  of  age, 
waa  engaged  as  a  caddy  on  tbe  grounds  of  the 
Omaha  Country  Club,  adjoining  the  city  of 
Omaha.  There  la  a  paved  street  north  of  the 
clubhouse  running  east  and  weet  called  Main 
street  RosehiU  avenue  lies  to  tbe  west  of 
tbe  clubhouse,  and  runs  at  right  angles  to 
Main  street  The  clubhouse  stands  diagonally 
across  the  corner  between  these  streets  a 
short  distance  from  tbe  intersection.  The 
usual  entrance  and  exit  for  automobiles  is 
from  tbe  east  Along  the  sides  of  the 
streets  and  abattlng  thereon  back  of  the  club- 
house are  automobile  sheds  entered  frMn  the 
yard  of  the  house.  South  of  that  part  of 
tbe  automobile  shed  which  abuts  npon  Rose- 
hiU avenue  Is  the  caddy  house,  with  a  narrow 
paved  driveway  between  It  and  the  end  of  the 
automobile  shed.  This  leads  from  the  back 
of  the  clubhouse  to  RosehiU  avenue,  and  is 
used  upon  week  days  for  deUvery  wagons, 
but  on  Sundays  by  automobUes  to  some  ex- 
tent On  Sunday,  May  18,  1908,  about  1 
o'clock  p.  m.,  the  defendant  bad  backed  his 
automobUe  out  from  the  sheds  into  the  yard, 
and.  Instead  of  passing  out  to  the  eastward, 
he  drove  to  RosehiU  avenue  through  tbe  nar- 
row driveway  between  tbe  sheds  and  the 
caddy  bouse.  It  was  customary  at  that  hour 
on  Sunday  for  the  caddies  to  be  In  and  play- 
ing about  the  caddy  house,  yard  and  adjacent 
street  and  they  usually  entered  the  grounds 
through  this  driveway.  Defendant  is  a  mem- 
ber of  the  club,  and  was  familiar  with  these 
conditions.  A  door  opened  Into  the  street  a 
few  feet  from  the  north  end  of  the  caddy 
house.  About  the  time  defendant  was  talcing 
bis  machine  from  the  shed  plaintiff  with  a 
number  of  other  boys  was  in  tbe  caddy  house. 
A  boy  named  Doll,  in  playing,  chased  the 
plaintiff  out  of  the  west  door  and  north  along 
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the  west  side  of  the  caddy  hoose  towards  the 
driveway.  Defendant  was  driving  out  moving 
at  the  rate  of  about  4  miles  an  honr.  The 
boy,  Doll,  who  Is  ahont  16  years  pld,  testi- 
fied that  plaintUt  had  jnst  entered  the  drive- 
way when  he  was  struck  by  defendant's  ao- 
tomoblle;  that  the  front  wheel  ran  over 
blm;  that  he  pulled  him  out,  and  the  back 
wheels  ran  over  the  spot  that  he  pulled  him 
from ;  that  the  automobile  passed  along  the 
street  as  far  as  the  other  bide;  and  that  no 
horn  had  been  sounded  or  was  being  sound- 
ed when  the  accident  oeenrred.  On  cross- 
examination  he  testified  that  he  did  not  see 
the  machine  until  it  struck  plaintiff,  and  that 
there  is  just  about  room  enough  for  one  to 
stand  in  the  driveway  when  an  automobile 
goes  through,  it  being  10  or  12  feet  wide.  It 
is  clearly  shown  by  other  testimony  that  the 
automobile  was  stopped  when  the  boy  was 
drawn  out,  and  immediately  started  again 
by  defendant,  who  rushed  for  a  doctor,  while 
the  boy  was  cared  for  by  bystanders.  There 
Is  practically  no  dispute  as  to  the  facts,  ex- 
cept as  to  the  sounding  of  a  warning  signal. 
A  motion  was  made  at  the  close  of  the 
testimony  to  instruct  the  jury  to  return  a 
verdict  for  the  defendant,  whWh  was  over^ 
ruled.  It  is  asserted  that  this  was  erroneous, 
since  there  was  no  evidence  to  support  the 
verdict  Defendant  concedes  the  rule  that,  if 
Afferent  minds  may  reasonably  draw  differ- 
ent condusions  or  Inferences  from  the  state 
of  facts  established  by  the  evidence,  the  case 
must  be  submitted  to  the  Jury,  but  insists 
that  it  would  be  impossible  for  normally  con- 
stituted minds  to  reasonably  draw  different 
conclusions.  We  are  unable  to  take  this 
view.  The  evidence  of  defendant's  witnesses 
is  to  the  effect  that  after  he  backed  his  ma- 
chine out  from  under  the  shed  and  was  Just 
about  starting  it  forward  through  the  drive- 
way he  sounded  his  horn  once  or  twice,  but 
gave  no  further  signal.  The  testimony  varies 
as  to  where  the  machine  was  at  this  time. 
Defendant  testified  that  he  sounded  it  about 
the  comer  of  the  shed.  While  another  witness 
testified  it  was  sounded  at  a  distance  of  20 
to  30  feet  from  the  gate,  and  another  that  it 
was  just  as  he  was  starting  forward.  On 
the  other  hand,  the  hoy  Doll  testified  that 
no  horn  was  sounded,  and  that  he  could  have 
heard  it  if  it  had  been  sounded.  The  prob- 
ability of  this  boy  hearing  the  horn  If  sound- 
«d  seems  doubtful,  since  he  was  either  in  the 
«addy  house,  or  running  after  the  other  boy, 
with  the  caddy  house  between  lilm  and  the 
automobile,  and  his  attention  probably  ab- 
sorbed by  the  chase  when  the  other  witnesses 
-say  defendant  sounded  It.  The  weight  of 
this  evidence  was  for  the  jury.  Even  with- 
out considering  his  evidence  as  of  any  forc^, 
we  think  it  was  still  a  question  for  the  jury 
to  determine,  considering  the  facts  that  it 
was  an  honr  when  from  30  to  50  boys  might 
be  expected  to  be  playing  around  these  build- 
ings and  in  the  street,  that  the  door  of  the 


caddy  honsO'  opened  to  the  west  (lose  to  the 
comer,  from  whence  boys  might  be  expected 
heedlessly  to  emerge  at  any  moment,  and  con- 
sidering the  narrowness  of  the  driveway, 
whether,  under  all  the  circumstances,  the  de- 
fendant exercised  due  care  in  merely  signal- 
ing when  he  started,  and  not  continuing  to 
sound  his  horn  until  he  passed  the  comer  of 
the  caddy  house. 

[1  ]  The  question  whether  the  defendant  ex- 
ercised due  care  in  giving  wamins  is  one  up- 
on which  reasonable  minds  might  differ,  and 
the  moUon  to  instruct  was  pn^erly  over- 
ruled. 

It  is  said  the  evidence  whl  not  support  a 
verdict,  for  the  reason  that  the  defendant 
and  three  other  witnesses  testified  that  the 
automobile  was  moving  slowly,  and  that  as 
It  came  out  the  plaintiff  running  very  fast 
came  to  the  comer  of  the  caddy  house  tried 
to  stop  hlmsedf,  and  slid  under  the  wheels. 
But  the  question  as  to  the  lack  of  care  with 
respect  to  giving  of  a  signal  remains,  and 
the  fact,  if  conceded,  that  the  boy  tried  to 
stop  and  slid  under  the  wheel,  is  not  mate- 
rial, unless  this  had  concurred  with  the  ex- 
ercise of  due  care  by  the  defendant  in  giving 
a  Bufiaident  signal  of  bia  approach. 

Brror  is  assigned  on  account  of  the  refusal 
of  the  court  to  sustain  objections  to  certain  i 
questions  put  to  medical  witnesses,  and  in 
refusing  to  strike  certain  answers  to  such 
questions.  The  principal  question  which  was 
answered  requested  the  doctor  to  state  "the 
results  which,  with  a '  reasonable  degree  of 
certainty,  might  follow  from  a  fracture"  such 
as  the  plaintiff  sustained.  This  does  not  ask 
for  a  mere  conjecture,  as  defendant  asserts. 
The  doctor  answered  in  part  that  such  an  in- 
Jury  "would  leave  a  certain  amount  •  *  • 
of  scar  tissue,  abnormal  cells,"  and  that  such 
a  location  would  be  more  susceptible  to  bad 
effects  as  a  result  of  some  diseases  such  as 
typhoid  than  a  healthy  bone  would  be;  that 
such  an  injury  is  sometimes  followed  by  the 
devdopment  of  malignant  diseases  such  as 
sarcoma. 

[2]  A  motion  to  strike  the  answer  was  over- 
ruled. Part  of  the  answer  was  strictly  com- 
petent, r^evant,  and  responsive  to  the  ques- 
tion. It  was  not  erroneous,  therefore,  to 
refuse  to  strike  It  all.  Brown  v.  Chicago,  B. 
&  Q.  R  Co.,  88  Neb.  604,  130  N.  W.  265.  On 
crosa-examiaatlon  the  doctor  stated  that  in 
order  for  any  of  these  condltionB  to  develop 
the  diseases  themselves  would  have  to  occur ; 
that  he  ooold  not  tell  in  advance  that  the  in- 
jury would  cause  sarcoma;  and  that  he 
would  say  it  had  not  happened  in  the  ma- 
jority of  cases.  Taking  all  the  testimony  to- 
gether. We  think  no  prejudice  occurred. 

[3]  Complaint  is  made  as  to  certain  in- 
stmctions,  but,  considering  the  charge  as  a 
whole,  we  tliink  the  Issues  were  fairly  sub- 
mitted to  the  Jury. 

It  is  complained  that  the  verdict  is  exces- 
sive.   The  plaintiff  was  nine  years  old  at  the 
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time  of  the  acddeot  He  received  a  aUght 
fracture  of  the  left  leg  whlcb  seems  to  have 
made  a  complete  union.  He  suffered  consid- 
erable pain,  had  the  teg  placed  In  a  plaster 
cast  for  about  six  weeks,  and  was  on  crutches 
a  little  longer.  He  was  Tery  nervous  after 
the  accident,  and  to  some  extent  to  the  time 
of  the  trial,  and  has  not  made  as  good  prog- 
ress in  school  afterwards  as  before.  It  is 
not  shown  that  any  permanent  Injury  wlU 
result  except  such  as  Is  the  usual  accompani- 
m^t  of  a  broken  bone  In  boyhood. 

We  are  of  the  opinion  that  the  recovery  is 
excessive,  and  that  the  verdict  should  be  set 
aside  for  that  reason,  unless  the  plalntlfF  re- 
mit the  sum  of  |2,500  within  40  days,  in 
which  event  the  Judgment  of  the  district 
court  will  be  a£Brmed. 

HAMBR,  EOSB,  and  SEDGWICK,  JJ.,  not 
Bitting. 


HTJFFMAN  v.  HENRT  MOTOR  CO.  et  aL 

(No.  18139.) 
(Supreme  Court  of  Nebraska.    June  18,  1915.) 

(SvttaJMU  by  the  Court.) 

Cabriebs    <8i=»58— Dbafts    with    "Bitr.    o» 

Lading"  Attachkd— Possession  of  Pbop- 

EBTY— Right. 

Bills  of  lading  are  symbols  of  property, 
and  when  properly  indorsed  and  delivered  to  a 
bank  with  drafts  for  the  purchase  price  of 
merchandise  attached,  and  the  bank  pays  the 
amount  of  the  drafts  to  the  drawer,  the  bank  is 
entitled  to  the  possession  of  the  merchandise  un- 
til the  drafts  are  paid  in  full. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  179-190;   Dec.  Dig.  <S=5S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bill  of  Lading.] 

Appeal  from  District  C!ourt,  Douglas  Coun- 
ty; Sears,  Judge. 

Action  by  William  L.  Huffman  against  the 
Henry  Motor  Company  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Chas.  W.  Haller  and  Byron  G.  Burbank, 
both  of  Omaha,  for  appellant.  E.  W.  Slmer- 
al,  of  Omaha,  for  appellees. 

MORRISSET,  O.  J.  Plaintiff  was  engaged 
in  the  automobile  business  in  the  dty  of  Oma- 
ha, and  had  in  his  employ  Fred  C.  Hill,  his 
brother-in-law,  and,  being  desirous  of  taking 
the  agency  for  the  cars  built  by  the  Henry 
Motor  Company  without  having  his  name  ap- 
pear In  the  contract,  HIU,  acting  for  plain- 
tiff, entered  into  a  written  contract  with  the 
motor  car  company  for  the  sale  of  that  com- 
pany's cars.  By  the  terms  of  this  contract 
the  dealer  was  to  pay  freight  and  all  cost  of 
transportation  from  the  factory  at  Muskegon, 
Mich.,  to  Omaha,  and  it  was  provided  that 
the  title  and  ownership  in  the  cars  should  re- 
main in  the  motor  car  company  until  the  par- 
chase  price  was  paid  in  full.  The  dealer  con- 
tracted for  not  less  than  50  cars.    The  con- 


tract recites  that  the  sum  of  $200  was  paid 
the  manufacturer  at  the  time  the  contract 
was  made  to  apply  on  the  first  shipment. 
The  plaintiff's  testimony  fixes  the  amount  at 
$300,  and  this  is  not  disputed.  On  May  3, 
1910,  three  motor  cars  were  shipped  to  Hill, 
and  on  May  24,  1910,  another  shipment  of 
three  motor  cars  was  made.  On  each  of 
these  dates  a  draft  for  the  purchase  price 
was  drawn  by  the  manufacturer  on  Hill,  and 
the  bills  of  lading  were  assigned  and  deliv- 
ered to  the  bank,  and  these  drafts  were  cash- 
ed by  the  Naticmal  Lumberman's  Bank  of 
Muskegon,  Mich.  The  drafts,  with  bills  of 
lading  attached,  were  forwarded  to  the  First 
National  Bank  of  Omaha,  and  payment  was 
demanded  of  Hill.  He  failed  to  make  pay- 
ment, and  the  six  automobiles,  loaded  in  two 
freight  cars,  stood  on  the  tracks  from  about 
June  1st  until  about  August  1st,  when  Mr. 
De  Mange,  an  attorney  for  the  motor  car 
company,  went  to  Omaha  and  made  arrange- 
ments with  Huffman,  who  now  says  that  be 
is  the  assignee  of  Hill,  but  admits  that  the 
original  contract  was  really  made  for  his 
bebeflt,  under  which  Huffman  paid  the 
freight,  demurrage,  cartage,  etc,  and  on  an 
order  from  the  National  Lumberman's  Bank 
to  the  First  National  Bank  of  Omaha  the 
motor  cars  were  placed  In  storage  in  a  ware- 
house, and  the  warehouseman  gave  his  receipt 
for  the  motor  cars  to  the  First  National  Bank, 
as  agent  of  the  National  Lumberman's  Bank, 
and  an  arrangement  was  made  whereby  Huff- 
man might  redeem  any  one  of  the  cars  by  pay- 
ing one-sixth  of  the  total  sum  of  the  drafts. 
Huffman  subsequently  took  out  one  of  the  cars 
and  paid  the  proper  amount  on  the  draft. 
The  other  cars  remaining  unsold,  four  of  them 
were  later  shipped  to  Kansas  City ;  Huffman 
assisting  in  making  the  shipment  The  sixth 
and  last  car  being  ordered  shipped  to  Kansas 
City,  Huffman  caused  an  attachment  to  be 
levied  thereon  to  cover  the  $300  deposit 
which  had  been  made  and  the  freight,  demur- 
rage, etc.  Service  was  never  had  upon  the 
motor  car  company,  but  the  National  Lum- 
berman's Bank  intervened,  and  filed  an  an- 
swer setting  up  its  claim  under  the  drafts 
with  bills  of  lading  attached.  The  cause  was 
tried  in  the  county  court,  and  the  parties 
stipulated  "that  the  right  of  possession  to 
said  motor  car  be  tried  in  this  action  with- 
out the  necessity  of  resorting  to  other  ac- 
tions, possessory  or  otherwise."  The  court 
found  that  at  tiie  commencement  of  the  ac- 
tion the  intervener,  the  National  Lumber- 
man's Bank,  was  the  owner  of  the  property 
and  entitled  to  its  possession.  An  appeal 
was  taken  to  the  district  court,  where  the 
same  issue  was  tried  to  the  court  with  a 
finding  and  judgment  in  favor  of  the  Inter- 
vener, and  plaintiff  appeals. 

The  only  issue  is  between  plaintiff  and  the 
National  Lumberman's  Bank,  and  that  id: 
The  right  to  the  iKMsesslon  of  the  car  attach- 
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«d.  mie  original  contract  made  by  Bfll,  In 
whose  place  Hnffman  stands,  expressly  pro- 
vided that  the  ownership  of  the  property 
should  remain  In  the  mannfactarer  nntil  the 
dealer  had  paid  therefor  In  fnU.  It  is  clear, 
then,  that  at  the  time  these  antomobiles  were 
loaded  In  Moskegon,  and  the  drafts  drii,wn 
on  tbe  consignee  with  the  bills  of  lading  at- 
tached, the  ownership  was  In  the  manafactnr* 
er.  The  indorsement  and  delivery  of  these 
bills  of  lading  to  the  bank  was  in  effect  a  de- 
livery of  the  property  (6  Oyc.  426 ;  4  B.  C.  Ll 
34,  36,  38),  and  the  possession  thns  secured 
never  passed  from  the  bank.  Under  the  con- 
tract of  agency,  plaintiff  was  bonnd  to  pay  the 
freight,  demurrage,  eta  His  deposit  of  9300 
was  not  SQCh  a  payment  on  these  cars  as  en- 
titled him  to  their  possession.  De  Mange 
was  not  the  agent  of  the  bank,  but  was  tbe 
agent  of  the  mannCactnrer.  The  National 
Lumberman's  Bank  selected  Its  own  agent, 
the  First  National  Bank  of  Omaha,  and  its 
telegraphic  direction,  which  we  find  In  the 
record,  directed  that  it  accept  warehouse  re- 
ceipts for  the  six  antomobiles  nnnlng  to  tbe 
bank  In  Omaha,  as  agent  for  the  Intervening 
bank,  with  receipts  so  arranged  that  the  deal- 
er might  take  out  a  car  by  paying  the  pro- 
portionate amount  of  tbe  drafts.  HnfFman 
was  bound  to  take  notice  of  the  Interest  of 
tbe  National  Iiumberman's  Bank  at  the  time 
be  claims  he  was  dealing  with  De  Mange,  be- 
cause the  bills  of  lading  were  attached  to 
the  drafts,  which  were  payable  to  the  Inter- 
vening bank,  and  the  bank's  Interest  and 
right  of  possession  was  apparent.  While  It 
Is  contended  by  Huffman  that  the  cars  were 
not  according  to  tbe  contract,  and  by  the 
bank  that  Hin  was  unable  to  raise  the  mon- 
ey to  meet  the  drafts,  we  are  not  called  upon 
to  decide  any  question  between  Huffman  and 
the  motor  car  company,  for  that  company  is 
not  In  court  The  warehouse  receipts,  based 
as  they  are  upon  the  bills  of  lading,  carry 
with  them  the  right  of  possession. 

No  error  Is  found  in  tbe  record,  and  the 
Judgment  is  affirmed. 

HAMER,  ROSE,  and  SEDGWICK.  33.,  not 
sitting. 


SHUB  V.  SCHOOIi  DIST.  NO.  8  OF 
MERRICK  COUNTY. 

SOKOL  V.  SAME. 

(Nos.  18208.  18200.) 

(Supreme  Court  of  Nebraska.     June  6,  1915.) 

(Syllalmi  iy  the  Court.) 

ImoxiCATiNO  liiQtJORS  «=308— License  Fee 
— FoanoN  Recoverable. 

A  liquor  license  was  Kranted  by  municipal 
anthorities  and  the  license  fee  paid.  An  ap- 
peal was  taken  which  was  sugtained  and  the 
license  afterwards  t«voked.  Tbe  villaRe  author- 
ities bad  reasonable  ground  to  believe  that  the 
ap(dicant  was  competent  and  qualified  at  the 


time  they  granted  the  license.  Me  reason  ft>r 
its  cancellation  arose  after  it  was  issued. 
H^d,  tliat  the  applicant  may  recover  back  a 
proportionate  part  of  the  license  fee  for  the 
period,  before  its  issuance,  and  after  its  revoca- 
tion, during  wiiich  he  was  not  permitted  to  en- 
joy the  privileee  granted. 

[Ed.  Note.— For  other  caaes,  see  Intoxicating 
Uquors,  Cent  Dig.  t  102 ;  Dec.  Dig.  «=996.] 

Appeal  from  District  Coart,  lietzUik  Coun- 
ty ;  Thomas,  Judge. 

Acticms  by  Nicholas  A.  Shne  and  Charles 
M.  Sokol  against  School  District  No.  6  of 
Merrick  County.  From  Judgments  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Martin  &  Bockes,  of  Central  City,  for  ap- 
pellant D.  F.  Davis,  of  Silver  Creek,  and 
Reeder  &  Lightner,  of  Columbus,  for  appel- 

LBTTON,  J.  The  plaintiffs,  each  for  him- 
self, made  application  to  the  village  board  of 
Silver  Creek  for  a  license  to  sell  Intoxicating 
Uquors  for  the  year  beginning  May  1,  1911 
A  remonstrance  was  filed  to  each  application 
which  was  overruled  by  the  village  board, 
but  before  the  license  was  issued  an  api)eal 
was  taken  to  the  district  court  of  Merrick 
county,  where  the  action  of  tbe  board  was 
sustained.  The  remonstrators  appealed  the 
cases  to  this  court  where  tbe  action  of  the 
district  court  was  reversed  and  the  village 
board  directed  to  cancel  tbe  licenses,  which 
was  done  upon  the  4th  of  January,  1912. 

These  actions  are  brought  to  recover  a 
portion  of  the  license  fee  collected  by  the  vil- 
lage of  Silver  Creek  and  paid  to  the  defend- 
ant school  district.  It  Is  admitted  that  the 
licenses  were  canceled  on  account  of  facts 
stated  in  the  opinions  In  tbe  cases  of  In  re 
Shue,  90  Neb.  288,  133  N.  W.  405,  and  In  re 
Sokol.  90  Keb.  290,  133  N.  W.  409,  and  not  on 
account  of  any  action  of  the  plaintiffs  during 
the  term  of  the  license. 

Defendant  contends  that  plaintiffs,  each 
having  knowingly  and  intentionally  misled 
the  licensing  authorities  Into  granting  a  li- 
cense, are  not  entitled  to  recover  back  any 
part  of  the  money  paid  for  license;  and  that 
it  is  only  where  a  Ucense  has  been  canceled 
without  fault  by  the  licensee  that  such  recov- 
ery is  permitted. 

Plaintiffs  rely  up<«  prevlotiB  adjudication 
of  this  court  holding  such  recovery  is  proper. 
That  the  question  as  to  the  previous  culpabil- 
ity of  the  applicants  was  not  free  from  doubt 
witness  the  decision  of  the  village  board  and 
also  of  the  district  court  In  their  favor.  We 
are  not  convinced  that  the  mala  fides  of  the 
plaintiffs  is  so  clearly  shown  or  conclusively 
established  that  they  slionld  be  penalized  by 
refusing  them  a  right  accorded  to  others.  We 
ttiink,  therefore,  the  case  in  Its  main  aspects 
falls  within  tbe  established  rule. 

But  defendants  also  urge  that  plaintiffs  are 
not  entitled  to  recover  for  the  period  the  li- 
censes were  suspended  during  the  api)eal  to 
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tbe  district  court  In  City  of  Anbnm  v.  May  ■ 
er,  68  Neb.  161,  78  N.  W.  462,  It  was  held  that 
where  a  liquor  license  was  issued,  an  appeal 
taken,  the  license  suspended,  the  appeal  de- 
cided In  favor  of  the  applicant,  and  the  li- 
cense reissued,  the  licensee  was  entitled  to 
repayment  of  such  proportion  of  the  license 
fee  as  the  time  when  his  enjoyment  of  the  li- 
cense was  suspended  bore  to  the  license  year. 
The  question  presented  here  is  somewhat  dif- 
ferent, since  tbe  plaintiffs  were  never  enti- 
tled to  licens&  We  can  see  no  distinction  in 
principle,  however,  between  allowing  recov- 
ery of  the  proportion  of  the  Uceoise  money 
for  tbe  time  following  revocation,  and  the 
proportion  for  the  time  before  the  applicant 
was  permitted  to  take  advantage  of  it.  Each 
plaintiff  is  therefore  entitled  to  recover  the 
amount  allowed  by  tbe  Judgment  of  the  dis- 
trict court 
Affirmed. 

HAMER,  ROSB,  and  SEDGWICK,  JJ.,  not 
sitting. 


HANIKA  V.  I/INCOLN  TRACTION  CO. 
(No.  18177.) 

(Supreme  Oonrt  of  Nebraska.    June  19,  1915.) 

(Svllaltu  Vv  th«  Court.) 

1.  Appeai.  and  Ekbob  €=>213— Tbui.  <8=9203 
— Objection  Below— Instbtjctions. 

It  is  the  duty  of  the  trial  court,  when 
charging  the  jury,  to  state  the  issues  with  rea- 
sonable definiteness,  and  a  failure  so  to  do  may 
constitute  reversible  error;  but,  in  order  to  be 
available  as  such,  tbe  attention  of  the  court  must 
be  called  to  its  oversight  at  the  time  the  instruc- 
tions are  given.  A  failure  on  the  part  of  tbe 
Sarties  to  so  act  wUl  amount  to  a  waiver  of 
le  error. 

[Ed.  Note.— For  oilier  cases,  see  Appeal  and 
Error,  Cent  Dig,  H  1309-1314:  Dec.  Dig. 
©=9215;  Trial,  Cent.  Dig.  H  477-479;  Dec. 
Dig.  «=>203.] 

2.  Tbial  4=9  194—  Instbtjctions  —  Assukp- 
TioN  OP  Fact. 

Tbe  instructions  requested  by  defendant 
and  refused  by  the  court,  referred  to  in  the 
opinion,  held  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  II  41.3,  486,  439-441,  44ft-4l54,  456-466; 
Dec.  IDig.  <S=194.] 

3.  Appsai,  and  Ebbob  «=>1002— Judomkni>— 
confuctino  evidsnck. 

"Where  the  evidence  is  fairly  conflicting, 
the  judgment  will  not  be  reversed  merely  because 
in  this  court  the  preponderance  seeme  probably 
to  have  been  in  favor  of  the  unsuccessful  party 
in  the  district  court."  Qreer  t.  Winter,  49 
Neb.  705,  08  N.  W.  1021. 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8935^^3937;  D^  Dig. 
<©=»1002.] 

Appeal  from  District  Conrt,  Lancaster 
County;  Stewart  Jndge. 

Action  by  Andrew  Hanlka  against  the  Lin- 
coln Traction  Company.  From  Judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 


C.  S.  Allen,  O.  B.  Clark,  FredHc  Shepherd, 
and  Field,  Rlcketts  &  Rlcketts.  all  of  Unccrin, 
for  appellant  Strode  &  Beghtol,  of  Llnct^ 
for  appellee. 

FAWCETT,  J.  From  a  Judgment  of  tbe 
district  court  for  Lancaster  county,  in  favor 
of  plaintiff,  in  an  action  for  personal  injutlea, 
defendant  appeals. 

Plaintiff  and  a  fri«id  were  walking  west 
on  the  sidewalk  on  the  north  side  of  P  street 
in  the  city  of  Lincoln.  As  they  reached 
Twenty-Seventh  street  (wbldi  runs  north  and 
south  and  is  traversed  by  a  double  tradi), 
they  appear  to  have  been  engaged  in  a  more 
or  less  earnest  conversation.  Plaintiff  testi- 
fied that  when  they  reached  tbe  street  inter- 
sectiiHi  he  looked  both  ways;  that  he  saw  a 
car  coming  from  the  north,  but  did  not  see 
any  coming  from  the  south.  They  started 
across  the  street  and  Just  as  they  bad  cross- 
ed the  east  track  and  had  reached  a  point 
between  that  and  the  west  track,  the  south- 
bound car  on  the  west  track  came  to  a  stop 
directly  in  front  of  them,  which  prevented 
them  from  proceeding,  and  immediately  the 
north-bound  car  on  the  east  track  was  upon 
them.  The  result  was  that  plaintiff  fell,  and 
his  foot  was  run  over  by  the  north-bound  car. 
The  foot  was  so  severely  Injured  that  it  had 
to  be  amputated.  The  recovery  was  for  ^,- 
000.  No  complaint  is  made  as  to  the  amount 
of  the  recovery.  The  allegations  of  negli- 
gence pleaded  in  the  petition,  stated  snccinct- 
ly,  are:  (1)  That  the  south-bound  car  was 
negligently  stopped  in  front  of  plaintiff  at 
the  intersection  at  Twenty-Seventh  and  P 
streets ;  (2)  that  the  speed  of  the  north-bound 
car  was  excessive;  (3)  that  no  warning  of 
tbe  approach  of  the  north-bound  car  was 
given;  and  (4)  that  the  motormen  on  both 
cars  were,  or  should  have  been,  aware  of 
plaintiff's  situation  between  tbe  tracks,  and 
should  have  so  operated  their  cars  as  not  to 
pass  each  other  when  he  was  between  them. 

The  court  stated  tbe  issues  to  the  Jury 
thus: 

"(1)  In  this  action  the  plaintiff  sues  the  de- 
fendant for  damages,  and  for  hospital  and  surgi- 
cal expenses,  in  the  sum  of  $15,510  alleged  to  be 
due  for  injuries  received  by  the  plaintiff  from  the 
careless  and  negligent  operation  of  street  cars 
by  the  defendant's  servants  at  Twenty-Seventh 
and  P  streets  in  the  city  of  Lincoln,  on  the 
24th  day  of  May,  1911.  (2)  For  answer  to- 
plaintiff's  said  petition  tbe  defendant  denies 
each  and  every  allegation  therein,  except  that  it 
is  a  corporation  and  operates  a  street  railway  in 
the  city  of  Lincoln.  Defendant  alleges  that  it 
was  carelessness  and  negligence  for  the  plain- 
tiff to  attempt  to  cross  defendant's  tracks 
while  two  street  cars  were  approaching  the 
crossing  from  opposite  directions  at  the  usual 
rate  of  speed,  under  tbe  existing  conditions. 
Tbeee  pleadings  tender  the  issues  which  yoa 
are  to  determine  by  your  verdict." 

By  Instruction  Na  4  the  Jury  were  told: 
"You  are  instructed  that  the  burden  of  proof 
in  this  case  is  upon  the  plaintiff  to  prove  oy  a 
preponderance  of  tbe  evidence  all  the  material 
allegations  in  his  petition.    That  is  to  say,  that" 
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at  the  time  of  the  accident  alleged  the  defend- 
ant was  guilty  of  negligence,  as  stated  in  the 
petition :  that  as  the  proximate  result  of  such 
negligence,  the  plaintiff  sustained  injuries,  as 
alleged  in  the  petition,  and  b;  reason  of  said 
injuries  the  plaintiff  has  been  damaged  as  al- 
leged in  the  petition ;  and  the  amount  of  such 
damages.  When  the  plaintiff  has  so  shown  these 
facts,  then  the  burden  of  proof  is  upon  the 
defendant  to  prove  by  a  preponderance  of  the 
evidence  the  allegations  of  its  answer  consti- 
tating  its  defense  to  plaintiff's  action.  That  is 
to  say,  that,  any  injuries  received  by  the  plain- 
tiff were  the  pfbximate  result  of  his  own  negli- 
gence, or  that  his  own  negligence  contribated 
thereto  as  a  proximate  cause  thereof.  If,  how- 
eyer,  the  plaintifTs  own  testimony  shows  that 
he  was  guilty  of  negligence  at  the  time  of  the 
accident,  such  evidence  is  to  be  considered  by 
you  as  it  may  bear  upon  the  question  of  plain- 
tiff's negligence." 

[1-3]  It  is  contended  that  these  Instruc- 
tions did  not  state  the  Issues  itiised  by  the 
petition.  There  Is  force  in  this  contention, 
and  if  the  failure  to  more  definitely  state  the 
acts  of  negligence  upon  which  plaintiff  relied 
had  been  called  to  the  attention  of  the  court 
at  the  time.  In  the  exceptions  to  the  Instruc- 
tions presented  by  the  defendant,  or  In  a  sep- 
arate Instruction  tendered  by  It,  and  the 
court  bad  then  failed  to  state  the  Issues  more 
definitely,  such  failure  might  be  urged  here. 
But  counsel  for  defendant  did  not  do  either. 
In  26  separate  exceptions  noted  at  the  time, 
no  reference  whatever  Is  made  to  this  failure 
on  the  part  of  the  court,  nor  was  any  instruc- 
tion tendered.  It  was  too  late  to  complain 
for  the  first  time  In  the  motion  for  a  new 
trial.  Moreover,  it  clearly  appears  from  the 
bill  of  exceptions  that  defendant  was  not 
prejudiced  by  the  failure  referred  to,  as  the 
particular  acts  of  negligence  alleged  in  the 
petition  were  fully  tried  by  both  parties,  so 
that  the  jury  could  not  have  been  misled  by 
the  manner  in  which  the  Issues  were  stated. 

It  is  urged  that  the  jury  disregarded  the 
ninth  instruction  given  by  the  court,  as  fol- 
lows: 

"The  plaintiff's  view  of  both  cars  was  unob- 
structed. It  was  his  duty,  when  approaching 
the  tracks,  to  look  in  both  directions  before 
attempting  to  cross,  and  failure  to  do  so  under 
the  drcumstanees  would  be  negligence." 

If  this  Instmctlon  stood  alone,  there  would 
be  force  in  defendant's  contention;  but  It  Is 
followed  by  instructions  10  and  11,  which  ac- 
curately state  the  doctrine  of  the  last  clear 
chance.  We  think  the  evidence  was  suSl- 
cient  to  warrant  the  court  In  submitting  this 
Issue  to  the  jury,  and  counsel  for  defendant 
evidently  thought  so,  too,  as  no  error  Is  as- 
signed In  that  behalf.  It  follows  tbat  the 
contention  as  to  Instmctlon  No.  9  must  fall. 

By  the  third  assignment,  It  is  contended 
that  the  court  erred  in  refusing  to  give  in- 
straction  Ko.  6,  re<iaeeted  by  defendant 
This  Instruction  was  properly  refused,  as  it 
assumed  to  determine  a  question  of  fact 
which  was  for  the  jury.  The  same  is  true  as 
to  the  seognd,  third,  and  foui-th  instructions 
requested  by  defendant  and  covered  by  as- 
signment Ho.  4. 


By  assignment  No.  5  it  Is  urged  that  the 
verdict  Is  not  sustained  by  sufficient  evi- 
dence. It  would  be  of  no  benefit  to  the  par- 
ties or  to  the  profession  to  set  out  the  evi- 
dence. As  stated  In  the  brief  of  defendant, 
the  charge  of  negligence  rests  solely  on  the 
conduct  of  the  two  motormen.  The  evidence 
In  relation  thereto  is  conflicting.  From  a 
reading  of  the  testimony  of  the  witnesses,  as 
shown  In  the  record,  it  appears  to  us  to  pre- 
ponderate in  favor  of  the  defendant,  but  that 
preponderance  Is  not  so  great  as  to  warrant 
us  In  setting  aside  the  verdict  of  the  jury, 
sustained  by  the  trial  court,  all  of  whom  had 
the  advantage  of  hearing  and  observing  the 
witnesses  as  they  were  giving  their  testi- 
mony. Had  we  been  thus  favored,  it  might 
have  Impressed  ns  as  It  did  them.  We  can- 
not say  that  the  verdict  Is  clearly  wrong. 

Afllrmed. 

HAMER,  liETTON,  and  SEDGWICK,  JJ., 

not  sitting. 


ROOEBS  et  aL  v.  COSGRAYE,  County  Judge, 
et  aL     (No.  18111.) 

(Supreme  Court  of  Nebraska.    June  18,  1915.) 

(Si/Uahut  hv  ike  Court.) 

1.  Eminent  Domain  €=>  10— Power  of  State 
—CoBPOBATiONB— Public  Interest. 

Eminent  domain  is  a  sovereign  power.  It 
belongs  to  the  state,  and  the  state  can  authorize 
such  corporations  as  it  sees  St  to  exercise  the 
right  in  the  public  interest. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  §S  35-48;  Dec.  Dig.  «=> 
10.] 

2.  Eminent     Domain     €=3lO— Right— Cob- 

PORATIONS. 

The  fact  that  a  corporation  derives  its 
charter  from  another  state,  and  so  is  a  citizen 
of  that  state  within  the  federal  statutB  authoriz- 
ing the  removal  of  causes  to  the  federal  courts 
for  diverse  citizenship,  does  not  prevent  It 
from  complyintt  with  our  statute  so  as  to  be- 
come a  domestic  corporation  with  right  of  emi- 
nent domain. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  fS  35-48;   Dec.  Dig.  <S=>10.] 

3.  Eminent  Domain  <8=»170— Conoemnation 
—Ascertainment  of  Damages— FAiLtrBE 
TO  AoBEE — Proof. 

The  statute  (Rev.  St.  1913,  $  5945)  pro- 
vides that  "the  damages  to  be  paid  by  such 
corporation  •  •  •  when  not  agreed  upon, 
shall  be  ascertained"  by  condemnation.  If  the 
evidence  shows  that  there  have  been  negotia- 
tions for  purchasing  of  the  land  between  the 
parties  which  have  failed  because  of  certain 
disagreements,  it  shows  sufficiently  that  the 
parties  cannot  agree. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  462-467;  Dec.  Dig.  «=» 
170.] 

4.  Eminent  Domain  <S=»1T0— Condemnation 
— asckbtaimmknt  of  damages— pbelimi- 
NABT  Negotiations— Owners  in  Common. 

If  one  of  two  owners  in  common  of  the 
land  fails  to  agree  to  sell  the  sam6,  it  is  un- 
necessary to  negotiate  with  the  other.    It  will 
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not  be  presumed  that  the  company  could  make 
satisfactory  use  of  an  undivided  interest. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  462-467;    Dec.  Dig.  «=:> 

Appeal  from  District  Court,  Lancaster 
County;  Stewart,  Judge. 

Injunction  by  George  H.  Rogers  and  oth- 
ers against  P.  James  Cosgrave,  County  Judge, 
and  others.  From  a  judgment  for  defend- 
ants, plaintiffs  appeal.    Affirmed. 

Geo.  H.  Rogers  and  Hall  &  Bishop,  all  of 
lAnccia,  for  appellants.  Strode  &  Beghtol, 
of  Unooln,  and  Byron  Clark  and  Jesse  L. 
Boot,  both  of  Omaha,  for  appellees. 

SKDGWICE,  J.  The  defendant  the  Chica- 
go, Burlington  &  Qulncy  Railroad  Company 
made  application  to  the  county  court  of  Iian- 
caster  county  to  condemn  certain  lands  own- 
ed, as  alleged,  by  George  H.  Rogers,  Isabella 
Rogers,  and  Anna  Rogers.  Thereupon  George 
H.  Rogers  and  Anna  Rogers  began  this  ac- 
tion In  the  district  court  for  that  county 
against  the  then  county  judge,  P.  James 
Cosgrave,  and  commissioners  who  had  been 
appointed  to  appraise  the  lands  in  question, 
to  restrain  further  condemnation  proceedings. 
Afterwards  the  said  Anna  Rogers  died,  and 
George  H.  Rogers,  as  executor  of  her  will, 
was  substituted  in  her  place  as  plaintiff ;  al- 
so the  railway  company  became  a  party  to 
the  proceedings.  A  temporary  injunction 
was  allowed,  and  upon  trial  the  court  found 
generally  for  the  defendants,  and  plaintiffs 
have  appealed. 

[1-3]  1.  It  Is  contended  that  the  railroad 
company  Is  a  foreign  corporation,  and  there- 
fore does  not  have  the  right  of  eminent  do- 
main In  this  state.  In  State  v.  Chicago,  B. 
&  Q.  R.  Co.,  25  Neb.  156,  41  N.  W.  12S,  2  L. 
R.  A.  664,  it  was  decided  that — 
"by  yirtue  of  such  consolidation,  and  the  com- 
pliance with  the  laws  of  this  state,  the  cor- 
poration created  thereby  became  a  body  cor- 
porate, pursuant  to,  and  in  accordance  with, 
the  laws  of  this  state,  and  was  therefore  not  a 
foreign  corporation." 

The  opinion  recites  the  facts  of  the  con- 
solidation, which  was  affected  in  1880,  and 
quotes  the  statute  of  1881  (Laws  1881,  c.  66), 
which  Is  now  Rev.  St  i  6963,  and  held  that 
the  consolidation  was  a  compliance  with 
this  statute.  It  then  discusses  the  question 
whether  the  compliance  with  the  statute  will 
make  it  a  domestic  corporation,  having  the 
right  of  eminent  domain,  and  says : 

"It  was  evidently  the  purpose  of  the  Legis- 
lature, in  the  enactment  of  Uie  law  under  con- 
sideration, that,  by  complying  with  its  provi- 
sions, the  corporation  so  complying  should  be 
a  domestic,  and  not  a  foreign,  corporation. 
This  being  true,  it  seems  to  us  quite  clear  that 
such  a  consolidation,  when  effected,  would 
bring  the  consolidated  company,  not  osily  with- 
in the  spirit,  but  within  the  letter,  of  the  law 
and  of  the  Constitution.  •  •  •  And  while  not 
originally  incorporated  within  this  state,  in  the 
manner  in  which  new  corporations  are  formed, 
yet  "it  would  become  a  body  corporate  pursuant 


to  and  in  accordance  with  the  laws  of  this 
state.' " 

Another  case  was  also  then  decided  hold- 
ing the  same  view.  State  v.  Missouri  P.  R. 
Co.,  25  Neb.  164,  41  N.  W.  127.  The  plaintiff 
argues  that  as  the  statute  authorizing  such 
consolidation  and  conferring  the  right  of  em- 
inent domain  upon  filing  the  articles  of  con- 
solidation with  the  secretary  of  state  was  en- 
acted after  the  consolidation  In  question  took 
place,  such  consolidation  was  not  a  compli- 
ance with  the  statute.  But  we  cannot  pre- 
sume that  this  court  was  Ignorant  of  the 
time  the  statute  was  enacted,  and  that  the 
court  would  have  decided  that  the  fiict  that 
the  defendant  company  had  done  all  of  those 
things  required  by  the  act  would  not  entitle 
it  to  the  benefits  of  the  act,  because  they 
had  already  been  done  when  the  statute  was 
enacted,  especially  as  this  court  reached 
the  same  conclusion  about  10  years  after  the 
statute  was  enacted,  and  quoted  State  r. 
Chicago,  B.  &  Q.  B.  Co.,  supra,  as  authority 
for  that  holding  without  criticizing  and  with- 
out suggesting  that  the  fact  that  the  statute 
was  enacted  after  the  consolidation  was 
worthy  of  consideration.  Trester  v.  Missouri 
P.  B.  Co.,  33  Neb.  171,  4»  N.  W.  1110.  The 
writer  of  the  opinion  in  the  former  case  ex- 
pressed the  idea  that  becoming  a  domestic 
corporation  under  oar  statute  would  consti- 
tute the  defendant  a  citizen  of  this  state,  so 
that  it  could  not  remove  litigation  to  the 
federal  courts  on  the  ground  of  diverse  citi- 
zenship, but  this  was  not  necessary  to  a  de- 
termination of  the  case,  and  in  the  latter  case 
the  court  expressly  reserved  any  opinion  on 
that  question.  Afterwards  the  question  was 
decided  by  the  Supreme  Court  of  the  United 
States  In  St  Louis  &  S.  F.  Co.  v.  James,  161 
U.  S.  645,  16  Sup.  Ct  621,  40  L.  Ed.  802. 
The  court  said : 

"It  must  be  regarded,  to  begin  with,  as  final- 
ly settled,  by  repeated  decisions  of  this  court, 
that  for  the  purpose  of  jurisdiction  in  the  fed- 
eral courts  a  state  corporation  is  deemed  to  be 
indisputably  composed  of  citizens  of  such 
state." 

The  opinion  then  quotes  many  former  de- 
cisions of  that  court  to  the  same  effect  It 
quotes  from  Pennsylvania  R.  Co.  v.  St 
Louis,  A.  ft  T.  H.  R.  Co.,  118  U.  Si  280,  6 
Sup.  Ct  1004,  80  L.  Ed.  83 : 

"The  mere  grant  of  privileges  or  powers  to  It 
as  an  existing  corporation,  without  more,  does 
not  do  this,  and  does  not  make  it  a  citizen  of 
the  state  conferring  such  powers." 

The  court  then  in  discussing  the  matter 
says: 

"But  whatever  may  be  the  effect  of  such 
le^slation,  in  the  way  of  subjecting  foreign 
railroad  companies  to  control  and  regulation  by 
the  local  laws  of  Arkansas,  we  cannot  concede 
that  it  avaUed  to  create  an  Arkansas  corpora- 
tion out  of  a  foreign  corporation  in  such  a 
sense  as  to  make  it  a  citizen  of  Arkansas  with- 
in the  meaning  of  the  federal  Constitution  so 
as  to  subject  it  as  such  to  a  suit  by  a  citizen 
of  the  state  of  its  origin.  In  order  to  bring  such 
an  artificial  body  as  a  corporation  within  the 
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spirit  and  letter  of  that  Constitution,  as  con- 
straed  by  the  decieiona  of  this  coart,  it  woald 
be  neceasary  to  create  it  out  of  natural  per- 
sons, whose  citizenship  of  the  state  creating  it 
could  be  imputed  to  the  corporation  itself. 
But  it  is  not  pretended  in  the  present  case  that 
natural  persons,  resident  In  and  citizens  of  Ar- 
kaniwii,  were  by  the  legislation  in  onestion  cre- 
ated a  corporation,  and  that  therefore  the  citi- 
zenship of  the  individual  corporators  is  imputa- 
ble to  the  corporation." 

Kmlnent  domain  is  a  soyerelgn  i>ower — tt 
belongs  to  the  state,  and  the  state  can  au- 
thorize such  persons  as  it  sees  fit  to  exer- 
<:lse  the  right  In  the  public  Interest  It  is 
not  necessary  that  a  railroad  cori>oratlon 
shall  be  the  creature  of  the  state  In  the 
sense  than  Its  stockholders  must  be  resi- 
dents in  order  to  enable  the  state  to  con- 
fer upon  it  the  right  of  eminent  domain.  Un- 
der the  federal  statute  the  stockholders  of 
a  corporation  are  conclusively  presumed  to 
be  residents  of  the  state  from  which  the  cor- 
porate existence  Is  derived,  and  the  corpo- 
ration is  a  citizen  of  that  state  for  the  pur- 
I>ose  of  construing  the  law  giving  Jurisdic- 
tion to  the  federal  courts  on  the  ground  of 
diverse  citizenship.  But  under  the  state 
statute  allowing  a  railroad  corporation  of  an- 
other state  having  connected  lines  In  this 
state  to  improve  its  Unes  and  exercise  the 
right  of  eminent  domain  In  this  state  the 
residence  of  its  stockholders  and  the  origin 
of  its  charter  are  alike  immaterial.  TTnder 
our  statute  and  the  early  decisions  this  de- 
fendant has  exercised  the  right  of  eminent 
domain  for  many  years,  and  the  Question 
must  be  regarded  as  settled. 

[4]  2.  l^e  plaintiff  contends  that  condem- 
nation proceedings  cannot  be  maintained  In 
thla  case  because  It  does  not  appear  that 
the  parties  cannot  agree  upon  the  purchase  of 
the  land  by  the  defendant  company.  The 
statute  provides : 

"The  damages  to  be  paid  by  such  corporation 
for  any  real  estate  taken  as  iQoresaid,  when  not 
agreed  upon,  shall  be  ascertained  and  determin- 
ed by  commissioners  to  be  appointed  by  the 
county  judge."    Rev.  St  1913,  {  5945. 

"If  the  owner  of  any  real  estate,  over  which 
such  railroad  corporation  may  desire  to  locate 
its  road,  shall  refuse  to  grant  the  right  of  way 
through  his  or  her  premises,  the  county  judge 
of  the  county  •  •  «  shall,  upon  the  applica- 
tion of  either  party,  direct  the  sheriff  of  said 
county  to  summon  six  disinterested  freeholders 
of  the  county,"  etc.     Section  5946. 

The  Supreme  Court  of  Washington  ap- 
pears to  hold  that  no  attempt  to  purchase 
is  necessary  when  the  owners  deny  and  con- 
test the  company's  right  to  take  the  land. 
State  T.  Superior  Court,  48  Wash.  277,  93 
Pac.  423,  17  L.  K.  A.  (N.  S.)  1005, 125  Am.  St. 
Rep.  927.  Moreover,  the  records  show  that 
there  were  negotiations  between  the  defend- 
ant and  Oeorge  H.  Rogers,  and  that  these 
negotiations  failed.  If  the  company  could 
not  obtain  his  interest,  if  would  be  useless 
to  try  to  negotiate  with  his  sister,  as  the 
company  could  not  use  an  undivided  half 
interest  in  the  land. 


The  ob]e<!tIon  that  the  defendant  to  not 
attempting  to  condemn  this  land  for  Its  own 
use  or  for  any  necessary  use  of  the  defend- 
ant Is  without  merit  Condemnation  Is  au- 
thorized by  the  statute  of  "so  much  real  es- 
tate as  may  be  necessary  for  the  location, 
construction  and  convenient  use  of  its  road." 
Rev.  St  1913,  {  5940. 

There  is  no  allegation  In  the  petition  that 
the  proceedings  are  fraudulent,  or  not  in 
good  faith.  The  allegation  that  the  defend- 
ant does  not  intend  to  use  the  land  exclusive- 
ly, but  intends  to  allow  other  railroads  and 
corporations  and  individuals  to  share  in  its 
use,  does  not  state  a  sufficient  reason  to 
dmy  the  application.  The  condemnation  Is 
for  the  use  of  the  public,  and  the  public  gen- 
erally will  share  in  its  use.  Ttiere  Is  no 
direct  allegation  that  this  land  is  for  the 
use  of  some  cori)oration  or  person  who  is 
not  entitled  to  condemn  land  for  public  use, 
and  the  evidence  would  not  support  such  al- 
legations. 

We  have  not  found  any  error  In  the  rec- 
ord requiring  a  reversal,  and  the  Judgment 
of  the  district  court  is  affirmed. 

HAMBR,  J.,  not  sittlns. 


YEARSLEY  v,  INGR.VM  et  al.     (No.  18197.) 
(Supreme  Court  of  Nebraska.    June  18.  1916.) 

(Synaius  ly  the  Court.) 

1.  Appeai,    and    Ebbob    *=»1002— Vbbdict— 

CONFLrOTlNQ   EVIDENCE. 

The  determination  by  the  jury  of  contro- 
verted questions  of  fact,  properly  submitted  on 
conficting  evidence,  will  not  be  disturbed  on 
appeal  unless  clearly  wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ek'ror,  Cent  Dig.  Jf  3936-3937 ;  Dec.  IMg.  «s» 
1002.] 

2.  Bixui  AND  Notes  ^=>538— Inbtbuoiions— 

Payment. 

The  trial  court  instructed  the  jury  that, 
if  they  should  find  from  the  evidence  that  the 
live  stock  was  taken  by  the  plaintiff  in  full 
payment  and  satisfaction  of  the  note,  they 
should  find  for  the  defendants.  Held,  that  the 
instruction  properly  submitted  the  question  of 
defendants'  theory  of  his  defense  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $}  1895-1898,  1900-1910; 
DecrCig.  «=538.] 

Appeal  ttom  District  Ooort,  Bed  Willow 
County;   Perry,  Judge. 

AcUon  by  Courtland  J.  Yearsley  against  A. 
G.  Ingram  and  others.  From  a  Judgment  for 
plaintlfC,  defendants'  appeal.    Affirmed. 

Ritchie  &  Wolff,  of  McCook,  for  appellants. 
C.  B.  Eldred,  of  McCook,  D.  W.  Livingston, 
of  Nebraska  City,  and  S.  R.  Smith,  of  In- 
dlanola,  for  appellee. 

BARNES,  J.  This  was  an  action  to  recov- 
er the  balance  due  plaintiff  on  a  promissory 
note,  dated  August  26, 1910,  given  by  defend- 
ants Ingram  and  Shafer  for  the  rent  of  a 
farm  consisting  of  two  sections  of  land  in 
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Bed  Willow  comity.  The  note  was  signed  by 
defendant  Porter  as  a  surety.  The  petition 
was  in  the  usual  form,  and  gave  the  defend- 
ants credit  for  $710,  which  was  duly  Indorsed 
on  the  note.  The  prayer  of  the  petition  was 
for  a  Judgment  of  $1,000,  with  Interest  The 
defendants,  by  their  answers,  admitted  the 
execution  of  the  note  in  question,  but  Its  de- 
livery was  not  admitted.  The  remainder  of 
the  answers  are  exceedingly  voluminous,  and 
will  not  be  set  forth  In  this  opinion.  It  Is 
sufficient  to  say  that  they  alleged.  In  sub- 
stance, that  In  order  to  induce  the  defend- 
ants Ingram  and  Sbafer  to  lease  the  farm 
and  execute  the  note,  plaintiff  represented  to 
the  defendant  Ingram  that  the  farm  was 
composed  of  good  black  soil,  was  productive, 
and  one  of  the  best  farms  in  the  county; 
that  there  were  three  wells  on  the  farm, 
which  produced  an  abundance  of  water  suffi- 
cient to  properly  water  400  head  of  cattle; 
that  there  was  150  acres  in  com,  which 
would  produce  3,000  bushels,  and  that  the 
wheat  land  on  the  farm  had  produced  15 
bushels  per  acre;  that  they  well  knew  the 
representations  were  false  and  untrue,  and 
that  Ingram  and  Shafer  believed  the  same 
and  relied  upon  them.  It  was  further  al- 
leged that  the  farm  did  not  produce  any 
corn  for  the  year  defendants  rented  It;  that 
the  wheat  yield  was  only  about  2  bushels  per 
acre,  and  that  the  weUs  did  not  produce  suf- 
ficient water  to  support  400  head  of  cattle; 
that  In  September,  1911,  defendant  Ingram 
settled  with  plaintiff  and  left  the  premises 
and  turned  over  to  plaintiff  live  stock  of  the 
agreed  value  of  $710,  which  was  received  by 
plaintiff  In  full  payment  and  settlement  of 
the  note  in  suit  Plaintiff,  by  his  reply,  de- 
nied all  of  the '  allegations  of  the  answer, 
and  alleged  that  the  live  stock  delivered  to 
him  by  defendant  Ingram  was  not  taken  in 
fuU  payment  of  the  note,  but  that  the  value 
thereof  was  to  be  Indorsed  thereon  as  part 
payment  On  these  Issues  the  case  was  tried 
to  the  Jury.  A  verdict  was  rendered  for 
plaintiff  for  the  sum  of  $1,100,  for  which  sum 
plaintiff  had  Judgment,  and  the  defendants 
have  appealed. 

[1]  It  Is  contended  that  the  verdict  Is  not 
sustained  by  the  evidence.  It  appears  that 
defendant  Ingram  visited  the  plaintiff  at  the 
farm  In  question  on  the  25th  day  of  August, 
1910,  and  after  a  cursory  inspection  agreed 
to  lease  it  if  hla  codefendant  Shafer  waa  sat- 
isfied. After  returning  to  Indlanola  and  talk- 
ing with  Shafer,  Ingram:  called  the  plaintiff 
by  telephone  and  told  him  to  come  in  the 
next  day  to  make  the  lease.  Plaintiff  went 
to  Indlanola  on  the  following  day,  and  the 
lease  and  note  were  executed.  At  the  same 
time  defendant  Ingram  executed  and  deliver- 
ed to  plaintiff  a  chattel  mortgage  to  secure 
the  payment  of  the  note,  and  defendant  Shaf- 
er procured  defendant  Porter  to  sign  the 
note  as  surety.  By  the  terms  of  the  lease, 
which  was  Introduced  In  evidence,  defend- 
ants were  to  hare  the  use  of  the  farm  from 


the  Ist  of  March,  1911,  to  the  1st  of  March, 
1912.  Sbafer  went  to  the  farm  in  the  latter 
part  of  November,  1910,  and  sowed  part  of 
the  land  to  wheat,  which  he  drilled  in  on  the 
old  wheat  stubble  without  previous  plowing. 
On  March  1,  1911,  defendant  Ingram  moved 
onto  the  land.  No  testimony  was  introduced 
tending  to  show  what  amount  of  com  or 
wheat  was  produced  on  the  farm  in  1910, 
and,  so  far  as  those  representations  are  con- 
cerned, there  was  a  failure  of  proof.  No  tes- 
timony was  introduced  as  to  the  number  of 
acres  of  com  planted  by  defendants  in  1911, 
but  the  wheat  which  Shafer  sowed  was 
shown  to  have  produced  about  two  bushels 
per  acre.  It  appears  that  the  farm  was  lev- 
el, and  the  soU  was  of  the  average  quality 
and  productiveness  of  land  In  that  part  of 
the  country.  Defendants  testified  that  the 
wells  did  not  produce  sufficient  water  to  sup- 
ply 400  head  of  stock,  but  admitted  that 
when  they  were  kept  clean  they  produced 
Rufflclent  water.  The  testimony  of  plaintiffs 
witnesses  showed  that  the  wells  produced 
sufficient  water  to  supply  400  head  of  stock 
when  kept  cleaned  out,  and  that  there  was 
water  in  abundance  running  away  from  the 
wells  during  the  pasturing  season.  None  of 
the  representations  set  forth  in  defendants' 
answers  are  found  in  the  lease.  The  evi- 
dence on  that  question  being  conffictlng,  the 
verdict  of  the  Jury  on  that  branch  of  the  de- 
fense should  not  be  disturbed. 

As  to  the  alleged  payment  of  the  note  In 
full  by  the  delivery  to  the  plaintiff  of  the 
live  stock  In  question,  defendant  Ingram  tes- 
tified, in  substance,  to  the  statements  con- 
tained in  the  answer.  His  testimony  was  de- 
nied by  the  plaintiff,  and  the  memorandum 
written  by  Ingram  himself,  by  which  the 
live  stock  was  turned  over  by  the  plaintiff, 
reads  as  follows: 

"This  is  to  certify  that  I  have  sold  to  C.  J. 
Yearsly  the  stock  under  morgagre  for  $710 
(seven  hundred  and  ten)  and  privelage  to  ran 
in  pasture  this  faU.  A.  0.  Ingram.  Sept  7, 
1911." 

The  plaintiff  testified  that  the  value  of  the 
live  stock  which  defendant  Ingram  turned 
over  to  him  was  to  be  Indorsed  on  the  note 
as  part  payment,  and  positively  stated  that 
there  was  never  any  agreement  that  the 
stock  should  be  taken  in  full  payment  and 
satisfaction  thereof.  The  Indorsement  on  the 
note  Itself  showed  that  the  $710  was  received 
as  part  payment.  It  follows  that  the  ver- 
dict of  the  Jury,  so  far  as  that  question  la 
concerned,  should  not  be  set  aside. 

[2]  It  Is  the  contention  of  appellants  that 
the  court  erred  in  not  instructing  the  Jury 
on  the  question  of  accord  and  satisfaction. 
That  defense  is  not  specifically  pleaded  In 
the  answers.  The  record  discloses,  however, 
that  the  court,  on  Its  own  motion.  Instructed 
the  Jury  that,  if  they  found  from  the  evi- 
dence that  the  chattel  property  was  turned 
over  to  the  plaintiff  at  the  agreed  price  of 
$710,  and  was  to  be  taken  by  him  In  full 
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settlonent  and  payment  of .  ibe  note,  ttaey 
shonld  find  for  the  defendanta  Tbifi  was  a 
fair  submission  ot  the  defendants'  theory  of 
their  defense,  and  waa  as  favorable  to  them 
as  the  pleadings  and  evidence  would  war- 
rant. Defendants  also  set  up  a  counter- 
claim for  repairs.  This  was  allowed  by  the 
Jury,  and,  by  a  special  finding,  was  deducted 
from  the  amount  due  on  the  note. 

An  examination  of  the  instmctiona  and  of 
the  entire  record  satisfies  us  that  it  contains 
no  reversible  error,  and  the  Judgment  of  the 
district  court  Is  affirmed. 

HAMEB,  J.,  not  sitting. 


M.IRSH-BTJBKK  CO.  v.  TOST.    (No.  18106.) 
(Supreme  Court  of  Nebraska.    June  18,  191S.) 

(Byttabut  ly  the  Court.) 

1.  MOSOPOLHES   $=>12— JlESTRAINI   OF    TBADK 

— Prevention  of  CoKPETmoN. 

A  combination  or  conspiracy  between  two 
or  more  persona  against  any  person,  firm,  or 
corporation  to  prevent  competition  in  buaineds 
in  this  state,  which  la  carried  into  effect,  is  a 
violation  of  the  provisions  of  chapter  45,  Rev. 
8t  1913,  commonly  called  the  "Junkin  Act" 

[Ed.  Note. — ^For  other  casen,  see  Monopolies, 
Gent.  Dtic.  f  10;   Dee,  Dig.  «s»12.] 

2.  Monopolies  <S=>21  —  Combination  —  IffA- 

BIUTT. 

An  overt  act  in  furtherance  of  an  iOegal 
combination  to  create  a  monopoly  and  stifle 
competition  in  business,  resulting  m  injury  to 
a  third  person,  is  actionable,  and  the  members 
of  the  combination  are  liable  to  the  injured 
person  for  all  damages  proximately  flowing 
from  their  illegal  conduct. 

[Kd.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  15;   Dec  Dig.  <&=>21.] 

8.  OoRBPrBAOT  «=»19  —  Civn.  LiIabiutt  — 
ScmciENCT  OF  Evidence  —  CiBcnusTAN- 
TiAi.  Evidence. 

A  conspiracy  need  not'  be  established  by 
direct  evidence  of  the  acts  charged,  but  may, 
and  generally  must  be,  proved  by  a  number  of 
indefinite  acts,  conditions,  and  circumstances 
which  vary  according  to  the  purpose  to  be  ac- 
complished. If  it  be  proved  that  defendants, 
by  their  acts,  poTened  the  same  object,  although 
by  different  means,  one  performmg  one  part 
and  another  another  part,  with  a  view  to  the 
attainment  of  the  same  object,  the  jury  will 
be  Justified  in  the  conclusion  that  they  were 
engaged  in  a  conspiracy  to  effect  that  object. 

[Bd.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  {$  25,  26;   Dec.  Dig.  «=»!».] 

4.  Evidence  «=»253  —  AouissiBiUTir  —  Acts 

OF  Co-Conspibatom. 

Where  an  unlawful  conspiracy  or  combina- 
tion is  established,  everything  said,  written,  or 
done  by  either  of  the  conspirators  in  the  exe- 
cution or  furtherance  of  the  common  purpose 
is  deemed  to  have  been  said,  done,  or  written 
by  every  one  of  them,  and  may  be  proved 
against  each  and  all  of  them. 

CEd.   Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  Si  994-1002 ;   Dec.  Dig.  «=!»263.] 

6.  INBTBUCTIONS— CONSPIBAOY. 

Instructions  examined  and  found  to  con- 
tain no  reversible  error. 


6.  CONSPIKACT    9=>S0r<jIYIL  LCABILITT—EZ- 

CESsivE  Damages. 

Where  the  business  of  a  coal  company 
owning  a  plant  of  the  estimated  valne  of  $20,- 
000,  exclnsive  of  real  estate,  shown  to  have 
been  making  a  profit  of  $13,000  per  year,  is 
destroyed  by  the  unlawful  acts  of  a  combina- 
tion to  prevent  competition,  a  judgment  for 
$2.3,000  damages  is  not  excessive. 

[Ed.  Note.— For  other  oases,  see  Conspiracy, 
Ctent  Dig.  i  27;   Dec  Dig.  i»=>20.] 

7.  CONSTTrUTIONAI-  LtAW  4=946— Detbbmina- 
nON  OF  CONSTITTTTIONAI.  QUESTIONS— NB- 
CESSITT. 

The  constitutionality  of  that  part  of  the 
Jnnkin  Act  providing  for  a  recovery  in  excess 
of  compensatory  damages  is  not  determined. 

[Ed.  Note. — For  other  cases,  see  Constitution-, 
al  Law,  Cent  Dig.  fi$  43-45;  Dec  Dig.  «» 
46k] 

(Additional  Svilaiv*  by  Bditorial  Btaf.) 

8.  MoNOPouBs  4s328  —  Tbiplb  Damaqes  — 
Waiveb  op  Bioht. 

'  Where  plaintiff  prayed  only  for  compensa- 
tory damages,  and  remitted  part  of  the  verdict 
to  avoid  a  new  trial,  it  thereby  waived  its  right 
to  claim  triple  damages  under  Rev.  St.  1913,  i 
4062. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  {  18;   Dec.  Dig.  <e=»28.] 

Sedgwick,  J.,  dissenting. 

Appeal  from  District  Court,  Lancaster 
Connty;    Stewart,  Judge. 

Action  by  the  Marsh-Burke  Company,  a 
corporation,  against  J.'  H.  Tost  Judgment 
for  the  plaintiff  for  part  of  the  r^ef  sou^t 
Defendant  appeals,  and  plaintifl  files  croas- 
^peal.     AflOrmed. 

Strode  &  Beghtol,  of  Lincoln,  for  plaintiff. 
Hall  &  Bishop,  of  Lincoln,  and  Mahoney  & 
Kennedy,  of  Omaha,  for  defendant. 

BARNES,  J.  The  Marah-Barke  Company, 
a  corporation,  brought  this  action  against  J. 
H.  Tost,  Herbert  L.  Laird,  and  Henry  M. 
Boyer,  wider  the  provisions  of  article  8,  c  45, 
Rev.  St  1908,  entitled  "Unlawful  restraint 
of  trade;"  commonly  called  the  "Junkin  Act," 
to  recover  damages  which  it-  alleged  it  bad 
sustained  by  reason '  of  a  ccmspiracy  of  the 
partiea  above  named  to  drive  the  plaintiff 
out  of  the  business  of  selling  coal  in  the  city 
of  Lincoln  and  parts  of  the  states  of  Ne- 
braska, Kansas,  and  South  Dakota. 

The  petition  alleged,  in  substance,  that,  Cor 
nine  years  next  before  the  commencement  of 
the  action,  plaintiff  had  been  a  corporation 
engaged  in  the  business  of  selling  coal  at  re- 
tall  and  wholesale  in  the  city  of  Lincoln  and 
throughout  the  states  of  Nebraska,  South  Da- 
kota, and  Kansas ;  that  defendant  J.  H.  Yost, 
a  resident  of  Lincoln,  was  engaged  in  con- 
ducting a  line  of  30  or  more  lumber  and  coal 
yards  in  various  towns  In  the  state  of  Ne- 
braska; that  defendant  sells  at  retail  large 
quantities  of  coal,  and  at  all  times  has  been 
engaged  in  the  active  management  of  his 
said  yards;  that  Herbert  L.  Laird  is  the 
secretary  of  the  Western  Coal  Dealers'  Asso-- 
dation,  and  that  Henry  M.  Boyer  is  the  divi- 
sion sales  agent  and  territorial  manager  of 


4s»iror  othw  cases  ■•• 
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tbe  McAllester  Fuel  Company  of  Oklahoma, 
and  has  tbe  exclusive  charge  of  placing  agen- 
cies for  a  brand  of  fuel  known  by  the  trade- 
name of  Bemlce  coal;  that  plaintiff,  since 
1904,  had  the  exclusive  agency  for  the  sale 
at  Bernice  coal  in  and  about  the  dty  of  Lin- 
coln up  to  and  until  the  28th  day  of  October, 
1911,  and  had  at  all  times  purchased  that 
brand  of  coal  from  the  McAllester  Fuel  Com- 
pany through  the  defendant  Boyer;  that 
during  the  time  from  1904  to  October  28, 
1911,  the  plaintlil  had  expended  large  sums 
of  money  in  the  employment  of  solicitors  and 
In  advertising  said  coal  and  in  extending  Its 
sale  throughout  the  said  city  of  Lincoln  and 
vicinity,  and  had  built  up  a  large  retail  trade 
for  tbe  sale  of  Bernioe  coal,  amounting  to 
over  $100,000  per  year.  In  addition  to  re- 
tailing coal  in  lincoln,  the  plaintUI  in  April, 
1911,  and  subsequently  thereto,  was  engaged 
in  selling  coal  direct  to  consumers  outside 
of  the  city  of  I/incoln  and  throughout  South 
Dakota,  Kansas,  and  Nebraska  at  wholesale 
prices  and  in  car  load  lots  by  means  of  cir- 
culars and  letters,  and  its  business  in  said 
outside  territory  had  increased  to  an  average 
of  from  $4,000  to  $5,«00  per  week;  that  de- 
fendant Tost  was  a  large  dealer  in  coal  at 
his  yards  in  Nebraska,  and  by  plaintiff's  sales 
to  consumers  in  car  load  lots  at  wholesale 
prices  the  defendant  Tost  became  angry  and 
displeased  and  claimed  that  plaintiff  had  in- 
terfered with  his  business  and  profits  in  his 
territory  and  prlnclpalitleB ;  that  plalntlfl 
was  violating  the  prescribed  rules  and  prac- 
tices of  the  members  of  the  coal  dealers'  as- 
sociation, and  called  upon  tbe  plaintiff  and 
sought  to  Induce  it  to  desist  from  continu- 
ing its  sales  to  consumers  in  car  load  lots 
at  wholesale  prices ;  that  plaintiff  refused  to 
discontinue  its  said  business.  Thereupon  de- 
fendant Tost  persuaded  and  Induced  defend- 
ants Laird  and  Boyer  to  enter  Into  a  com- 
bination against  the  plaintiff  to  injure  its 
credit  and  refuse  to  sell  it  any  coal,  and  to 
ruin  Its  business  and  put  a  stofp  to  the  plain- 
tiff's competition  with  defendant  Tost  In  sell- 
ing coal,  and  to  that  end  took  steps  by  which 
Tost  induced  the  defendant  Boyer  to  cancel 
the  agency  of  the  plaintiff  for  the  sale  of 
Bemlce  coal,  and  persuaded  the  defendant 
Laird  to  stop  other  wholesalers  of  coal  doing 
business  in  Chicago  and  at  other  points  from 
selling  coal  to  plaintiff ;  that  defendants 
carried  out  the  agreement  and  combination 
and  plalntUf  was  unable  to  purchase  any  coal 
with  which  to  carry  on  Its  business,  and 
was  thereby  driven  from  business,  and  Its 
trade  was  entirely  ruined  and  destroyed; 
that  defendant  Tost  made  statements  deroga- 
tory to  plaintiff's  credit  to  its  damage  in 
the  sum  of  $95,000,  for  which  amount  plain- 
tiff prayed  Judgment 

Summons  was  personally  served  on  the 
defendant  Tost,  but  defendants  Laird  and 
Boyer,  being  nonresidents  of  this  state, 
could  not  be  served,  and  the  trial  proceeded 
against  Tost  alona 


Hier«  was  a  motion  to  make  tbe  plaintiff's 
petition  more  definite  and  certain,  which  was 
sustained  in  part  The  plaintiff  compiled, 
and  thereupon  a  demurrer  to  the  t)etitloD  was 
filed,  which  was  overruled,  and  the  defend- 
ant answered  by  a  general  denial  Trial  to  a 
Jury  in  the  district  court  of  Lancaster  coun- 
ty resulted  in  a  verdict  for  plaintiff  for  $38,- 
000.  On  the  hearing  of  the  motion  for  a  new 
trial,  plaintiff  was  required  to  remit  all  of 
the  verdict,  except  $23,000.  The  motion  was 
then  overruled.  Judgment  was  rendered  on 
the  verdict,  and  the  defendant  has  appealed. 
The  plaintiff  has  also  perfected  a  cross-ap- 
peaL 

It  Is  contended  by  defendant  that  the  evi- 
dence does  not  show  any  conspiracy  in  re- 
straint of  trade  on  the  part  of  the  defmd- 
ants,  and  that  therefore  there  was  no  vio- 
lation of  the  Junkln  Act  As  we  view  the 
record,  it  shows  that  Tost,  Laird,  and  Boyer 
sought  one  common  end,  which  was  to  compel 
plaintiff  to  cease  the  business  of  selling  coal 
to  consumers  in  car  load  lots  at  wholesale 
prices  in  the  territory  in  which  Tost  waa 
conducting  his  lumber  and  coal  yards. 

The  oral  testimony  and  the  deposition  evi- 
dence comprises  more  than  500  pages,  and  It 
is  impossible  to  refer  to  the  whole  of  It  in  the 
space  allotted  to  this  opinion.  The  substance 
of  the  evidence  is  that  plalntlfl^s  agency  for 
the  sale  of  Bernice  coal  was  tbe  most  valua- 
ble one  in  the  whole  state.  It  had  extensively 
advertised  Its  business  In  the  newspapers 
and  by  electric  signs  since  1904,  until  the 
Marsh-Burke  Company  and  Bemlce  coal  had 
become  vridely  known  and  associated  togeth- 
er. A  business  had  been  established  of  such 
proportions  that  It  was  later  divided  among 
five  other  dealers.  It  was  shown  that.  If 
plaintiff's  agency  tot  that  particular  brand 
of  coal  was  canceled.  Its  business  would 
be  crippled  and  its  credit  Impaired,  not  only 
because  it  had  not  been  able  to  hold  the 
agency,  but  because  the  plaintiff's  Income 
from  its  specialty  would  be  greatly  lessened. 
When  Tost  discovered  that  plaintiff  was  buy- 
ing coal  In  car  load  lots  and  selling  It  to  cus- 
tomers at  wholesale  prices  in  his  so-called 
territory,  he  immediately  diverted  two  cars 
of  Bemlce  coal  from  his  Grand  Island  ship- 
ment to  Lincoln  and  advertised  it  for  sale 
to  consumers  at  wholesale  prices  in  that  dty. 
This  imlnedlately  brought  Boyer  and  his  saleti 
agent,  Fitzgerald,  to  Lincoln,  to  see  defend- 
ant Tost  In  an  interview  with  him  at  that 
time^  the  following  conversation,  in  sitb- 
stance,  took  place,  according  to  the  testimony 
of  Mr.  Fitzgerald: 

We  went  to  lee  Mr.  Tost,  as  we  were  ex- 
pect^ to  protect  Burke's  agency  In  this  city. 
Yost  said  Burke  was  shipping  coal  into  Iiu 
towns.  He  did  not  claim  Ukat  Burice  was  ship- 
ping Bernice  coal,  which  Boyer  furnished  him, 
to  those  points.  We  talked  to  Mr.  Tost  about 
Burke  Bhippine  coal  oat  into  hia  towns.  I 
had  seen  Yost  s  ad  in  the  paper.  We  were 
only  interested  so  far  as  the  side  of  our  own 
coal  was  concerned.  Mr.  Tost  was  aelliuf 
Bernice  coal  in  Hastings  and  Grand  Island. 
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So  far  aa  I  know,  Mr.  Barke  had  ii«T«r  oon-' 
ricmed  a  car  of  Bemice  coal  out  of  lincoln. 
We  did  not  permit  him  to  do  that  We  asked 
Burke  not  to  do  so,  and  he  said  he  wonld  not. 
We  had  taken  no  action  in  the  matter  until 
we  came  to  Lincoln. 

The  defendant  Yost  tegtlfled  that  Mr.  Boyer 
called  on  blm  about  October  20,  1911.  His 
testimony  was  as  follows: 

"Mr.  Fitzgerald  and  Mr.  Boyer  came  to  onr 
office.  Q.  In  the  Il'irst  National  Bank  bnildine? 
A.  Yes,  sir.  Q.  About  what  time  of  day?  A. 
Well  I  should  judge  about  10—9  to  10  o'clock 
in  the  morning.  •  •  •  The  first  thing  he 
said — he  says:  These  two  cars  of  Bemice 
coal  that  I  had  ordered  of  him,  for  Grand 
Island,  and  I  diverted  them  to  Lincoln.'  I 
says :  'Yes,  sir.'  He  says :  'What  did  you  do 
that  for?  Mr.  Burke  has  the  exclusive  agency 
here,  and  we  don't  allow  anybody,  and  don't 
ship  any  coal  in  here  as  long  as  Burke  has  got 
the  agency.'  •  •  •  I  told  him  that  we  were 
in  a  scrap,  and  I  wanted  as  much  ammuni- 
tion as  I  could  get  to  fight  to  protect  my  own 
interests.  He  gave  me  a  little  roasting  for  do- 
ing that,  and  stayed  about  10  or  15  minutes, 
and  then  they  went  on.  •  •  •  Q.  When  yon 
diverted  the  shipment  of  the  Bemice  coal,  you 
knew  that  tlie  Marah-Burke  Company  had  the 
exclusive  agency  for  the  sale  of  the  Bemice 
coal  in  the  city  of  Lincoln?  A.  Yea,  sir. 
•  •  *  They  would  not  probably  ship  it  to 
me  direct  In  Lincoln.  •  *  •  They  probably 
wonld  not  permit  it" 

Mr.  Boyer  testified  that: 

"The  Marsh-Burke  people  had  the  agency  for 
our  Bemice  coal  at  Lincoln— a  very  popular 
coal,  too— and  it  was  possibly  thought  on  that 
account  tiiat  I  might  have  some  influence  in 
the  matter.  Q.  The  McAllester  Fuel  Company 
furnished  and  supplied  for  the  Nebraska  terri- 
tory a  very  large  amount  of  coal,  not  only  in 
Lincoln,  but  throughout  the  state,  didn't  they? 
A.  We  had  a  pretty  good  tonnage  in  Nebraska. 
Q.  So  that  you  were  sort  of  in  the  situation  of 
being  compelled  to  take  a  hand  in  that  matter, 
in  order  to  protect  your  own  business?  A. 
I  waa  forced  into  it  *  *  *  Q.  On  the  one 
hand,  was  the  demand  from  Mr.  Yost  that  you 
make  the  Marsh-Burke  Company  stop  the  sale 
of  coal  on  mail  orders,  or  suffer  the  displeasure 
of  Mr.  Yost  and  dealers  of  coal  out  in  the 
state;  and,  on  the  other  hand,  if  the  Marsh- 
Burke  Company  took  offense,  you  would  suffer 
their  displeasure  in  the  sale  of  coal  in  the  city 
of  LincMn  through  that  agency?  •  •  •  A. 
Well,  I  was  placed  in  the  positioB  where  the 
best  I  got  was  the  worst  of  it  *  *  *  Aa  I 
understood,  Mr.  Yost's  position  was  that  the 
Marsh-Burke  people  were  shipping  coal  to  the 
consumer  tu  towns  at  which  he  was  located, 
and  naturally  that  interfered  with  his  business 
in  those  towns.  •  •  •  He  wanted  me  to  see 
If  1  could  get  them  to  stop  it  •  •  •  He 
wanted  me  to  cancel  my  agency  with  them  for 
Bemice  coal.  *  •  •  It  would  seriously  em- 
barrass their  retail  business  in  Lincoln.  Q. 
And  put  them  out  of  business,  wouldn't  it?  A. 
I  don't  know  that  he  said  that.  Q.  That  was 
what  you  inferred  from  what  he  said  (that  it 
would  break  them),  didn't  you,  and  put  them 
out  of  business?  *  *  *  I  knew  tliat  if  I  con- 
tinued selling  to  the  Marsh-Burke  people  in 
Lincoln  that  I  would  be  advertised  aU  over 
the  state  of  Nebraska  as  doing  business  with  a 
mail  order  concern,  and  as  the  result  of  that  I 
knew  that  the  business  of  the  legitimate  coal 
dealers  in  Lincoln  (I  mean  in  Nebraska)  would 
be  lost,  to  a  very  large  extent,  to  my  company. 
Q.  Did  anything  that  Mr.  Yost  said  call  your 
attention  to  the  fact  that  you  would  be  adver- 
tised as  furnishing  coal  to  a  mail  order  con- 
cern?   A.  I  knew  what  would  happen  to  me." 


The  result  of  this  and  other  conferences 
between  Boyer  and  defendant  Yost  was  the 
canceling  of  the  Bernlce  agency  held  by  the 
Marsh-Burke  Company. 

It  appears  that  Mr.  Laird's  assistance  was 
a  matter  which  could  not  be  bandied  as  easi- 
ly as  the  Boyer  affair;  that  tbore  wonld  be 
only  one  way  in  which  he  conld  be  brought 
Into  the  matter  other  than  by  securing  his 
voluntary  assent  to  the  scheme,  and  that 
would  be  to  make  an  association  matter  out 
of  it,  by  making  It  a  trade  matter  In  whl<^h, 
by  ylrtne  of  Laird's  employment  as  secre- 
tary of  the  Northwestern  Coal  Dealer's  As- 
sociation, he  would  be  compelled  to  enter  In- 
to the  combination.  There  seems  to  be  no 
direct  evidence  as  to  the  way  in  which  Mr. 
Laird  became  one  of  the  conspirators,  al- 
though there  seems  to  be  ample  evidence  as 
to  his  participation  In  It  It  appears  that  the 
trade  war  in  Lincoln  was  Instigated  and 
fathered  by  Yost  for  the  purpose  of  wlfh- 
drawlng  the  plaintiff  from  the  mall  order 
business.  It  would  not  seem  to  make  much 
difference  whether  Laird  conspired  for  trade 
reasons,  for  personal  reasons,  for  malicious 
reasons,  or  for  no  reasons  at  all.  The  fact 
remains  that  he  did,  tn  pursuance  of  his  con- 
ferences with  Boyer  and  Yost,  cause  the 
members  of  the  Northwestern  Goal  Dealers' 
Association  to  cease  selling  coal  to  the  Marsh- 
Burke  Company.  The  plaintiff  called  upon 
Mr.  Laird  at  his  ofBce  In  Chicago  to  protest 
against  that  action.  Burke  testified  that 
Laird  said  that,  as  long  as  plaintiff  remained 
In  the  mall  order  business,  he  would  continue 
to  distribute  information  to  dealers,  miners, 
wholesalers,  and  producers;  that  plaintiff 
was  in  the  mall  order  business;  and  that 
those  men  who  sold  the  plaintiff  coal  could 
not  expect  to  enjoy  the  trade  of  others  as 
long  as  they  did  so.  Laird  testified  that  he 
told  Burke  what  would  happen  to  him  in 
Lincoln  when  mention  was  made  of  the  ad- 
vertising In  trade  Journals  to  his  discredit 
The  testimony  shows  that  Laird  told  the 
plaintiff  that  Yost  was  making  a  great  deal 
of  mon^;  that  he  was  powerful  and  influ- 
ential, and  that  plaintiff  could  not  withstand 
his  opposition;  that  he  (Laird)  had  a  fund 
of  $2,000,000  for  the  purpose  of  stopping  the 
mail  order  business.  It  seems  that  Laird's 
influence  was  powerful  enough  to  meet  the 
demands  made  by  Mr.  Yost — that  plaintiff 
should  be  made  to  stop  the  mall  order  busi- 
ness. It  is  apparent  that  it  was  enough  for 
Laird  to  explain  his  mission  when  he  took 
up  the  question,  with  the  different  coal  com- 
panies belonging  to  his  association,  that  they 
were  on  the  list  as  doing  budness  with  the 
plaintiff.  Laird  had  behind  him  the  whole 
power  of  the  organization  called  the  North- 
western Coal  Dealers'  Association,  and,  at  the 
demand  of  Yost,  he  used  that  power  to  such 
an  extent  that  the  plaintiff  was  unable  to 
purchase  coal  from  any  member  of  the  as- 
sociation. It  appears  that  Interviews  were 
had  with  the  other  coal  dealers  In  the  city 
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of  liztcoln  wlib  a  yiew  to  Induce  tbem  to 
ase  their  Influence  In  stopping  the  mall  or- 
der business  of  the  plaintiff.  There  la  also 
some  evidence  In  the  record  tending  to  show 
that  7081  took  certain  steps  to  injure  the 
credit  of  the  plalntift.  Several  Interviews 
were  bad  between  Yost,  the  other  coal  dealers 
in  the  dty  of  Lincoln,  and  Laird  and  Boyer, 
the  result  of  which  was  to  practically  put  the 
plaintiff  out  of  the  coal  business. 

[1-3]  In  5  B.  O.  L.  (Conspiracy)  i  87,  p. 
1088,  It  Is  said : 

"Osnsplracies  need  not  be  established  by  di- 
rect evidence  of  the  acts  charged,  but  may  and 
generally  must  be  proved  by  a  number  of  in- 
definite acts,  conditions,  and  circumstances 
which  vary  according  to  the  purposes  to  be 
accomplished.  The  very  existence  of  a  con- 
spiracy is  generally  a  matter  of  inference  de- 
duced from  certain  acts  of  the  persons  accused, 
done  in  pursuance  of  an  apparently  criminal 
or  unlawful  purpose  in  common  between  them. 
The  existence  of  the  agreement  or  joint  assent 
of  the  minds  need  not  be  proved  directly.  It 
may  be  inferred  by  the  jury  from  other  facts 
proved.  It  is  not  necessary  to  prove  that  the 
defendants  came  together  and  actually  agreed 
in  terms  to  have  the  unlawful  purpose,  and  to 
pursue  it  by  common  means.  If  it  be  proved 
that  the  defendants  pursued  by  their  acts  the 
same  object,  often  by  the  same  means,  one  per- 
forming one  part  and  another  another  part 
of  the  same,  so  as  to  complete  it,  with  a  view 
to  the  attainment  of  that  same  object,  the  jury 
will  be  justified  in  the  conclusion  that  they 
were  engaged  in  a  conspiracy  to  effect  that  ob- 
ject If,  therefore,  one  concurs  in  a  conspiracy, 
no  proof  of  agreement  to  concur  is  necessary 
in  order  to  make  him  guilty."  Spies  v.  Peo- 
ple, 122  lU.  1,  12  N.  E.  865,  17  N.  B.  893, 
3  Am.  St.  Rep.  321,  482;  Commonwealth  v. 
Gillespie,  7  Serg.  &  R.  (Pa.)  469,  10  Am. 
Dec.  475;  Bx  parte  Rogers,  10  Tex.  App.  655, 
38  Am.  Ben.  654 ;  Rex  v.  Brisac,  4  East  164 ; 
Martin  v.  State,  89  Ala.  115,  8  South.  23,  18 
Am.  St.  Rep.  91:  Ferguson  v.  State,  134  Ala. 
68,  32  South.  760,  92  Am.  St.  Rep.  17.  and 
note;  Franklin  Union  No.  4  v.  People,  220  111. 
365,  77  N.  B.  176,  4  L.  R.  A.  (N.  S.)  1001,  110 
Am.  St  Rep.  248;  Kclley  v.  People.  55  N.  Y. 
665,  14  Am.  Rep.  342;  People  v.  Flack,  125 
N.  Y.  324,  26  N.  B.  267,  11  L.  K.  A.  807 ;  Gib- 
son V.  State,  89  Ala.  121,  8  South.  98,  18  Am. 
St  Rep.  96;  People  v.  Lawrence,  143  Cal. 
148,  76  Pac.  893,  68  L.  R.  A.  193;  Garland 
V.  State,  112  Md.  83,  75  Atl.  6.31,  21  Ann.  Gas. 
28:  State  ▼.  Ryan,  47  Or.  388,  82  Pac.  703, 
1  L.  R.  A.  (N.  &.)  862. 

"While  a  combination  of  dealerSj  containing 
no  elements  of  an  intent  to  restrain  trade  for 
the  purpose  of  greed  or  profit,  or  of  malice,  is 
not  an  unlawful  conspiracy,  yet  an  overt  act 
in  furtherance  of  an  illegal  combination  to  cre- 
ate a  monopoly  and  stifle  competition  in  busi- 
ness, resulting  in  injury  to  a  third  person,  is  ac- 
tionable, and  the  members  of  the  combination 
are  liable  to  the  injured  person  for  all  dam- 
ages proximately  flowing  from  their  illegal  con- 
duct" 5  R.  C.  I*  (Conspiracy)  §  44,  p.  1095; 
Employing  Printers'  Club  v.  Doctor  Blosser 
Co.,  122  Ga.  609,  50  S.  B.  35.%  69  L.  B.  A. 
90.  106  Am.  St  Rep.  137,  2  Ann,  Cas.  694: 
Klingel's  Pharmacy  v.  Sharp  &  Dohme,  104 
Md.  218,  64  Atl.  1029,  7  I*  R.  A.  (N.  S.)  976, 
118  Am.  St  Rep.  399. 

We  therefore  conclude  that  the  evidence 
was  sufflclent  to  warrant  the  jury  In  finding 
that  Yost,  together  with  Boyer  and  r^alrd, 
were  guilty  of  a  combination  in  restraint  of 
trade,  and  its  result  was  injury  to  the  plain- 
tiff la  its  business  as  coal  dealers. 


Section  4045,  Rev.  St  1913,  provides,  among 
other  things,  that: 

"Every  contract  combination  in  the  form 
of  trust  or  otherwise,  or  consiHracy  in  re- 
straint of  trade  or  commerce,  within  this  state, 
is  hereby  declared  to  be  illegal.  Every  person 
who  shall  make  any  audi  contract  or  engage  in 
any  such  combination  or  conspiracy  shall  be 
deemed  guilty  of  a  misdemeanor." 

Section  4046  provides  that: 

"Every  person  who  shall  monopolize,  or  at- 
tempt to  monopolize,  or  combine  or  conspire 
with  any  other  person  or  persons,  to  monopolize 
any  part  of  the  trade  or  commerce,  within  this 
state,  shall  be  deemed  guilty  of  a  misdemeanor." 

By  section  4062  it  is  provided  that: 
"Any  person  who  shall  be  injured  in  his  busi- 
ness or  property  by  any  other  person  or  per- 
sons by  reason  of  anything  forbidden  or  de- 
clared to  be  unlawful  by  this  article  may  sue 
therefor  in  any  court  of  record  in  this  state, 
in  the  county  in  which  the  defendant  or  de- 
fendants reside  or  are  found,  vritbout  respect 
to  the  amount  in  controversy,  and  shall  recover 
threefold  the  damages  by  him  sustained  and  the 
costs  of  suit,  including  a  reasonable  attorney's 
fee." 

It  seems  dear  to  us  that  the  acts  of  Yost, 
performed  in  conjunction  with  those  of  Boy- 
er and  Laird,  amounted  to  a  violation  of  the 
provisions  of  the  Junkln  Act,  and  constitut- 
ed a  restraint  of  trade  and  commerce,  with- 
in this  state.  Farley  v.  Peebles,  60  Neb.  723, 
70  N.  W.  231;  Cleland  v.  Anderson,  66  Neb. 
252,  92  N.  W.  306,  96  N.  W.  212,  98  N.  W. 
1075,  6  Ia  B.  A.  (N.  S.)  136;  State  t.  Adams 
Lumber  Co.,  81  Neb.  392,  116  N.  W.  302. 

[4-6]  The  Junkin  Act  declares  the  public 
policy  of  this  state  toward  monopolies  and 
combinations  in  restraint  oC  trade.  The 
sweeping  character  of  the  provisions  of  the 
act  and  the  penalties  provided  for  its  viola- 
tion evidence  the  attitude  of  the  people  of 
the  state  toward  an  attempt  on  the  part  of 
one  man  or  any  group  of  men  to  gain  for 
themselves  an  advantage  in  trade  or  com- 
merce by  so  manipulating  affairs  that  they 
may  stifle  competition  or  regulate  prices; 
and  we  are  of  opinion  that  for  the  acts  of 
the  defendant  plaintiff  was  entitied  to  com- 
pensatory damages.  This  brings  us  to  the 
consideration  of  the  amount  of  its  damages. 
It  must  be  conceded,  as  claimed  by  the  de- 
fendant, that  the  measure  of  damages  for 
the  interruption  or  destruction  of  a  going 
concern  is  the  loss  of  profits  proved  to  a  rea- 
sonable certainty.  The  plaintiff  was  a  going 
concern,  with  a  constantly  increasing  busi- 
ness. Its  books,  together  with  a  compilation 
of  the  same,  were  Introduced  in  evidence. 
They  showed  plaintiff's  profits  for  the  years 
1907-1911,  inclusive,  on  Bernice  coal  alone, 
to  be  from  $539.50,  the  first  year,  to  $2,602.- 
06,  the  last  year.  On  other  coal  plaintiff 
showed  a  profit  as  follows:  1907,  $3,539; 
1906,  $4,361;  1909,  $4,141;  1910,  $3,819— this 
without  Including  the  odd  cents.  On  plain- 
tiff's mail  order  business  it  made  a  profit  in 
1911  of  $10,800,  and  a  total  profit  in  the  year 
1911  on  aU  coal  sold  of  $13,995.72. 

At  the  time  when  tiie  defendant  made  tbe 
attack  on  plaintiff's  bustness,  It  owned  12 
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wagons,  22  boraea,  and  a  snltable  equipment 
for  the  delivery  of  coal  to  Its  cuBtomeiB  in 
r^lncoln.  It  owned  yards  near  tJtie  tracks  of 
the  Rock  Island  Railroad  and  had  an  office 
equipped  to  do  a  general  coal  business.  The 
value  of  its  plant  was  shown  to  be  $20,000, 
exclusive  of  real  estate.  Its  business  had 
been  skillfnUy  managed  by  A.  F.  Burke,  and 
liad  steadily  increased  from  year  to  year. 
Tb^  evidence  showed  that,  in  less  than  a 
year  after  defendants  commenced  the  attack, 
the  business  was  completely  ruined,  and  the 
company  was  unable  to  purchase  coal  in  any 
considerable  quantities  from  any  wholesale 
dealers.  This  was  the  penalty  exacted  by 
defendant  Yost^  with  the  aid  of  Boyer  and 
Laird,  for  the  competition  which  plalntlil 
created  in  the  territory  which  Tost  claimed 
as  his  own. 

The  Jury  returned  a  verdict  in  platatiS's 
favor  for  $38,000,  on  which  the  court  ren- 
dered Judgment.  On  a  motion  for  a  new  trial 
plalntlCTs  recovery  was  reduced  to  123,000, 
and  for  that  amount  the  court  Anally  ren- 
dered a  Judgment  against  the  defendant 
Tost  A  careful  examination  of  the  evidence 
has  satisfied  us  that  the  Judgment  is  not  ex- 
cessive. The  attack  on  plaintiff's  business 
made  by  Yost,  Boyer,  and  Laird  having  been 
sojfflciently  shown,  defendant's  objections  to 
the  evidence  were  without  merit  The  in- 
Btmctions  given  by  the  court  and  those  ten- 
dered by  the  defendant,  which  were  adopted 
and  given  in  substance,  show  that  the  case 
was  properly  submitted  to  the  Jury^  and  de- 
fendant's exceptions  on  the  question  of  in- 
structions were  properly  overruled. 

[7, 1]  By  its  cross-appeal  plalatlS  contends 
that  the  district  court  erred  In  refusing  to 
render  a  Judgment  in  its  favor  for  triple 
damages.  It  must  be  observed  that  the  plain- 
tiff, by  its  petition,  prayed  only  for  com- 
pensatory damages.  No  claim  was  made  in 
any  of  the  pleadings  or  proceedings  at  any 
time  for  triple  damages,  as  provided  by  sec- 
tion 4062  of  the  Junkin  Act,  until  after  the 
trial  court  had  rendered  its  Judgmrait  on  the 
verdict  The  case  aK)ears  to  have  been 
tried  and  submitted  to  the  Jury  on  the  theory 
that  plaintiff  should  recover  only  compensa- 
tion for  the  Injuries  It  had  sustained  by  de- 
fendant's unlawful  acts.  It  would  also  seem 
that  plaintiff,  by  filing  Its  remittitur  of  $15,- 
000,  and  asking  the  court  to  render  a  Judg- 
ment for  $23,000,  was  not  thereafter  in  a  posi- 
tion to  require  the  court  to  triple  the  amount 
of  the  Judgment  We  therefore  consider  that 
we  are  not  required  to  pass  on  that  question, 
and  we  decline,  in  this  case,  to  determine  the 
validity  or  constitutionality  of  that  provision 
of  the  statutes. 

As  we  view  the  record,  it  contains  no  re- 
versible error,  and  the  Judgment  of  the  dis- 
trict court  Is  affirmed. 

BAMER,..J.,  not  sitting. 
Ki3Ji.W.-«r 


SEIDOWICE,  J.  (dissenting).  This  Is  a 
very  Interesting  case  and  very  important,  not 
only  In  the  amount  involved,  but  in  the  novel 
questions  presented.  The  evidence  shows 
that  there  are  two  classes  of  dealers  in  coal 
and  lumber.  Some  dealers  establish  a  yard 
and  office  In  a  town,  keep  a  stock  of  coal, 
pay  taxes  on  their  property,  and  sell  the  coal 
out  to  consumers  at  retail  The  other  class 
of  dealers  do  what  is  commonly  called  a  mail 
order  business.  They  maintain  ^o  yards,  and 
do  not  keep  a  stock  of  coal,  but  take  orders, 
and  then  fill  those  orders  by  buying  and  hav- 
ing the  coal  shli^ed  directly  to  their  patrons. 
There  is  rivalry  and  hostility  between  these 
two  classes  of  dealers,  so  much  so  that  mine- 
owners  who  seU  to  mail  order  houses  are  not 
able  to  sell  to  what  are  called  the  regular 
dealers.  The  evidence  shows  that  the  plain- 
tiff bad  coal  yards  in  Lincoln  and  sold  here 
at  retail  prices ;  those  prices  being  sufficient 
to  pay  local  expenses,  taxes,  insurance,  and 
presumably  a  reasonable  profit  The  plain- 
tiff also  began  doing  a  mail  order  business  in 
the  towns  where  the  defendant  bad  yards  and 
was  seUlng  at  retail.  The  defendant  objected 
to  this  and  tried  to  stop  it  Was  that  in  it- 
self wrong?  This  is  an  important  question, 
because  it  Is  common,  as  we  all  know,  for 
regular  dealers  in  all  lines  to  object  to  mail 
order  business  and  to  try  to  persuade  their 
customers  not  to  deal  with  mail  order  houses. 
Are  they  violating  the  law  when  they  do  so? 
This  question  is  not  answered  by  the  opinion. 
The  defendant,  in  retaliation,  began  doing  a 
mail  order  business  in  Lincoln.  Was  that  un- 
lawful? Of  course,  if  it  was  unlawful  for 
the  defendant  to  do  a  mail  order  business  in 
I^coln,  it  was  unlawful  for  the  plaintiff  to 
do  a  mail  order  business  In  the  towns  where 
the  defendant  had  yards;  and  therefore  if 
the  defendant  was  wrong  in  starting  a  mall 
order  business  In  Lincoln,  and  It  would  in- 
jure the  plaintiff  by  interfering  with  its  mail 
order  business  (that  la,  if  it  was  only  done 
to  stop  the  plaintiff  from  carrying  on  its  mail 
order  business),  could  the  plaintiff  complain 
and  recover  damages  from  the  defendant  be- 
cause the  defendant  was  doing  Just  what  the 
plaintiff  had  before  started  to  do? 

The  evidence  shows  that  there  was  an  as- 
sociation of  coal  dealers.  The  defendant  it 
appears,  had  belonged  to  this  association,  but 
did  not  at  the  times  complained  of  in  this 
case.  One  of  the  functions  of  this  associa- 
tion is  to  keep  the  coal  dealers  posted  as  to 
what  is  going  pn.  The  mlneowners  cannot  sell 
to  the  mail  order  men  and  the  regular  dealers 
at  the  same  time,  because  the  regular  dealers 
will  not  buy  of  one  who  is  selling  to  a  mall 
order  man.  The  association  informs  the 
mlneowners  who  are  mail  order  men  and  who 
are  regular  dealers.  The  opinion  does  not 
say  whether  this  Is  wrong;  but  as  the  de- 
fendant was  not  a  member  of  the  association 
at  the  time,  and  there  is  no  evidence  that 
he  participated  In  notifying  the  mlneowners 
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as  to  who  were  mall  order  men,  I  suppose  It 
makes  no  difference  In  this  case  whether  the 
association  was  doing  wrong  or  not,  when  the 
defendant  commenced  In  retaliation  doing  a 
mall  order  business  In  Lincoln,  It  created  a 
great  furor  among  the  dealers  here.  They 
notified  their  association,  and  they  had  meet- 
ings and  sent  out  and  called  the  defendant 
In  to  one  of  their  meetings  and  questioned 
him,  and  he  Informed  them  he  was  doing  it 
In  retaliation;  that  he  had  the  same  right  to 
do  a  mall  order  business  In  Lincoln  that  the 
plaintiff  had  to  do  the  same  kind  of  business 
in  towns  where  his  yards  were  located.  Of 
course,  the  defendant  knew  that  this  would 
force  the  dealers  here  and  the  association  to 
take  the  matter  up  with  the  plaintiff,  and  the 
defendant  did  it  for  the  purpose  of  stopping 
the  plaintiff  from  doing  a  mall  order  business 
in  towns  where  his  yards  were  located  (that 
is,  by  Introducing  the  mall  order  business  into 
Lincoln  and  other  places,  he  wonld  start  up 
such  a  disturbance  that  the  parties  interest- 
ed would  labor  with  the  plaintiff  and  prob- 
ably stop  it  from  doing  a  mall  order  business 
In  towns  where  the  defendant's  yards  were 
located).  Was  that  a  conspiracy?  Was  the 
defendant  wrong  in  so  doing?  The  opinion 
does  not  answer  this  question.  Does  the  evi- 
dence show  directly  or  by  circumstance  that 
the  defendant  agreed  with  anybody  to  do  any 
specific  act  or  thing  that  would  compel  or  in- 
duce the  plaintiff  to  stop  its  mail  order  busi- 
ness? it  the  defendant  did  so  agree  with 
anybody,  would  that  be  a  conspiracy,  within 
the  meaning  of  the  law?  The  opinion  does 
not  answer  this  question  either. 

OChere  does  not  seem  to  be  any  evidence 
that  any  one  objected  to  plalntlfl"s  retail 
business  In  Lincoln.  No  objection  was  mad© 
against  plaintiff  as  a  "regular  dealer."  It 
was  plalntifTs  mall  order  business  that  made 
the  trouble.  It  seems  that,  as  business  was 
carried  on  in  this  state,  one  could  not  carry 
on  a  "regular"  coal  business;  that  Is,  main- 
tain yards  and  sell  at  retail  at  such  price  as 
would  warrant  the  use  of  the  necessary  cap- 
ital, the  payment  of  taxes,  and  those  calls  for 
local  Improvements  that  business  men  must 
respond  to  in  the  towns  where  they  live  and 
their  business  is  located,  and  at  the  same 
time  do  a  mall  order  business  In  other  towns 
of  the  state.  The  mineowners  who  wanted 
the  trade  of  the  regular  dealers  could  not 
sell  to  mail  order  men.  If  they  did,  they 
would  lose  their  regular  customers.  While 
plaintiff  confined  Its  mall  order  business  to 
towns  in  whidi  the  defendant  maintained 
yards,  no  one  but  defendant  would  take  notice 
of  the  fact  It  was  only  necessary  that  the 
association  should  know  that  plaintiff  was  a 
mall  order  concern  and  was  doing  that  sort 
of  business  In  some  towns,  while  In  others  It 
w«8  professing  to  be  a  regular  dealer  and 
was  selling  at  retail  prices  which  wonld  war- 
rant the  maintaining  of  yards  for  that  pur- 
pose. As  soon  as  this  knowledge  came  to  the 
association,  the  Infonuatioa  was  passed  along' 


to  mineowners  who  we're  selling  to  plaintiff, 
and  those  mineowners  who  were  selling  to 
plaintiff,  especially  Mr.  Boyer,  soon  let  plain- 
tiff know  that  the  patronage  of  the  regular 
dealers  was  preferred,  and  the  mail  order 
men  could  not  buy  from  them.  Is  there  evi- 
dence that  Yost  did  more  than  to  take  the 
most  effective  means  to  make  it  known  that 
plaintiff,  while  maintaining  yards  as  a  regu- 
lar dealer,  was  becoming  a  mall  order  war- 
rant also?    The  opinion  says: 

"As  we  view  the  record,  it  shows  that  Yost, 
Laird,  and  Boyer  sought  one  common  end. 
which  wag  to  compel  plaintiff  to  cease  the 
business  of  selling  coal  to  consumers  in  car 
load  lots  at  wholesale  prices  in  the  territory 
in  which  Tost  was  conducting  his  lumber  and 
coal  yards." 

Tbe  opinion  assumes  that  this  would  be  a 
violation  of  the  Jnnkln  Act,  without  directly 
saying  so.  "Sought  one  common  end"  la  a 
mild  way  of  stating  a  conspiracy.  If  the 
"common  end"  was  unlawful,  it  is  very  im- 
portant to  make  that  clear  in  a  manner  that 
we  can  stand  by  and  enforce  hereafter.  The 
thing  is  so  very  common  in  all  parts  (tf  the 
state  that  there  are  few  regular  retail  dealers 
in  any  line  of  business  that  are  not  directly 
interested  In  this  view  of  the  law.  Has  a 
regular  retail  dealer  a  right  to  try  to  stop  a 
mall  order  business  In  the  town  where  his 
property  and  interests  are  located?  It  may 
be  unlawful,  but  there  is  at  present  a  differ- 
ence of  opinion  on  the  subject  throughout  the 
state,  and  If  that  is  the  gist  of  the  claim  for 
damage^,  as  It  seems  from  this  opinion  to  be, 
we  ought  to  make  our  position  clear  and 
unequivocal.  Does  the  evidence  quoted  tn 
the  opinion  prove  that  Tost  did  some  unlaw- 
ful act  to  prevent  plaintiff's  mall  order  busi- 
ness? What  unlawful  act  did  he  do?  The 
opinion  does  not  specify.  Boyer  testified  that 
Yost  "wanted  me  to  cancel  my  agency  with 
them  for  Bernlce  coal."  No  doubt,  under  tbe 
circumstances,  Yost  wanted  him  to  do  that, 
but  how  did  Boyer  find  out  that  Yost  wanted 
him  to  cancel  plaintiff's  contract  Yost  did 
not  ask  him  to  cancel  it-  Boyer  knew,  from 
existing  conditions,  that  every  regular  retail 
dealer  in  the  state  would  want  him  to  cancel 
plaintiff's  contract  if  plaintiff  persisted  In  the 
mall  order  business.  The  evidence  quoted  In 
the  opinion,  Instead  of  proving  that  Yost  ask- 
ed Boyer  to  cancel  plalntUTs  contract  proves 
the  contrary: 

"I  knew  that  i*  I  continued  selling  to  the 
Marsh-Burke  people  in  Lincoln,  I  would  be 
advertised  all  over  the  state  of  Nebraska  as 
doing  business  with  a  mail  order  concern,  and 
as  the  result  of  that  I  knew  that  the  business 
of  the  legitimate  coal  dealers  in  Lincoln  (I 
mean,  in  Nebraska)  wonld  be  lost  to  a  very 
large  extent  to  my  company.  Q.  Did  anything 
that  Mr.  Yost  said  caJl  your  attention  to  the 
fact  that  you  would  be  advertised  as  furnishing 
coal  to  a  mail  order  concern?  A.  I  knew  what 
would  happen  to  me." 

The  fact  that  the  association  knew  that  he 
was  selling  to  a  mall  order  house  would  be 
enough  to  ruin  his  business  In  the  state. 
Yost's  act  In  beginning  a  mail  order  bnsiness 
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in  lAncoln  was  eooogb  to  inform  tiie  associa- 
tion what  was  going  on,  and  this  seems  to  be 
all  tbat  the  evidence  quoted  in  the  opinion 
shows  that  Yost  did. 

It  seems  to  me  that  the  importance  of  the 
matter  demands  that  the  opinion  should 
state  spedfioally  what  proviaions  of  the  Jun- 
Un  iA.ct  were  violated,  what  unlawful  means 
were  nsed,  what  facta  evidence  a  conspiracy, 
and  the  evidence  that  proves  that  Yost  enter- 
ed into  the  conspiracy  and  did  unlawful 
things. 


FLEOB  V.  STATD.    (No.  18468.) 
(Supreme  Court  of  Nebraska.     June  18,  1915.) 

(8yJI«hu$  tp  *k«  Court.) 
1.  Cbiviwai.  Law  «=»1159  —  Review  —  Vbr- 

DICT— EvinENCK. 

It  is  the  settled  rule  in  this  conrt  that  when 
a  case  has  been  tried  two  or  more  times,  the 
verdict  each  time  being  in  favor  of  the  same 
party,  this  court  will  not  set  aside  the  last  ver- 
dict as  being  against  the  weight  of  the  evidence, 
onless  the  evidence  is  clearly  Insufficient  to  sus- 
tain it.  Dunbar  v.  Brins,  18  Neb.  94,  24  N.  W. 
449;  Missouri  P.  R.  Co.  v.  Fox,  60  Neb.  5.31, 
W7,  83  N.  W.  744 :  Souchek  v.  Karr,  83  Neb. 
649,  120  N.  W.  210. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  H  8074-8068;  Dec.  Dig.  «» 
1169.] 

Z  CaixiNAi.  Law  «s>llS9— AFnai/— Yksdiot 

—Evidence. 
And  this  rule  is  not  confined  in  Its  operation 
to  civil  cases,  but  is  eqnally  applicable  in  a  crim- 
inal prosecution. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3074-^088;  Dee.  Dig.  «:» 
1159.] 

a  OanORAL   Law    «3>116&— Appkai<— Thibo 

Conviction. 

And  in  such  a  case  a  third  conviction  for 
the  same  offense  will  not  be  set  aside  for  errors 
occurring  at  the  trial,  unless  it  clearly  appears 
in  the  record  that  such  errors  deprived  the  ac- 
cused of  a  fair  trial  and  were  the  probable  cause 
of  his  conviction. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent.  Dig.  <f  3066,  3086,  3088,  3089; 
Dec  Dig.  «=sll65.] 

4.  HoMioiDK  «s>250  — Manslauohtkb— StTV- 

nCIKNCT  or  JBVIDEHCE. 

The  evidence  set  oat  in  this  opinion  and  in 
our  two  former  opinions,  90  Neb.  390,  133  N. 
W.  431,  and  93  Neb.  610,  142  N.  W.  276,  47  L. 
R.  A.  (N.  S.)  1106,  held  to  be  of  such  a  charac- 
ter as  to  forbid  a  holding  by  tlie  appellate  court 
that  it  is  insufficient  to  sustain  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Homicido, 
Cent.  Dig.  §{  515-517 ;   Dec.  Dig.  <S=»250.] 

5.  Cbikinai,  IiAW   <3=3829— Retusal  or  In- 

8TBI7CTI0N8  OOVEKED. 

The  refusal  to  give  requested  instructions, 
proper  in  form  and  substance,  is  not  reversible 
error,^  when  it  appears  tbat  every  material  point 
contained  therein  is  covered  by  those  given  by 
the  court  on  its  own  motion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011;   Dec.  Dig.  <8;=»829.] 

Sedgwick  and  Barnes,  JJ.,  dissenting. 

Birror  to  District  C^urt,  Thurston  County ; 
Graves,  Judge. 


WUbeim  n^e  was  convicted  «f  man- 
■laoghter,  and  brings  error.   Affirmed. 

J.  J.  McCarthy,  of  Ponca,  Fred  8.  Berry, 
of  Wayne,  and  M.  F.  Harrington,  at  O'Neill, 
for  plaintiff  in  error.  Grant  G.  Martin, 
Atty.  Gen.,  Gteo.  W.  Ayres  and  Frank  B.  Ed- 
gerton,  Asst  Attys.  Gen.,  O.  A.  Kingsbury, 
of  Ponca,  Howard  Saxton,  of  Pender,  and 
O.  H.  Hendrlckson,  of  Wayne,  fbr  the  State. 

FAWCErrr,  J.  on  June  30,  1910,  Louise 
Flege  was  shot  and  killed  at  her  home  in 
Dixon  county.  Plaintiff  in  error,  who  will  be 
designated  herein  as  defendant,  was  charg- 
ed with  her  murder.  He  was  first  tried  In 
the  district  court  for  Dixon  county,  and 
found  guilty  of  murder  in  the  second  degree. 
Tliat  conviction  was  reversed,  and  the  case 
remanded  tor  further  proceedings.  90  Neb. 
390,  133  N.  W.  431.  After  the  case  was  re- 
manded to  tlie  district  court  the  venue  was 
changed  to  Thurston  county,  where  upon  a 
second  trial  defendant  was  found  guilty  of 
manslaughter.  E^or  was  again  prosecuted 
to  this  court,  and  the  Judgment  of  conviction 
again  reversed,  and  the  case  remanded.  93 
Neb.  610,  142  N.  W.  278,  47  U  R.  A-  (N.  S.) 
1106.  A  third  trial  was  had  In  Thurston 
county,  and  defendant  again  found  guilty  of 
manslaughter,  and  the  case  Is  now  before 
OS  for  a  third  review.  A  statement  of  some 
of  the  Important  facts  and  circumstances  In 
the  case  appear  In  our  two  former  opinions 
above  dted. 

In  one  particular  the  record  now  before  us 
differs  from  the  two  preceding  ones.  This 
difference  is  found  in  the  testimony  given  by 
the  medical  experts.  One  of  the  grounds  on 
which  the  second  convlctl<m  (03  Neb.  610,  142 
N.  W.  276,  47  L.  B.  A.  [N.  8.]  1106)  was  re- 
versed was  that  the  Jury  must  have  Ignored 
the  testimony  of  the  medical  experts  intro- 
duced by  the  defendant  Reference  is  made 
to  that  opinion  for  a  statement  of  the  sub- 
stance of  their  testimony.  On  the  third  trial 
the  state  met  this  expert  testimony  with  the 
testimony  of  two  witnesses,  Dr.  Dunn  and  Dr. 
Waite,  both  men  of  high  standing  in  tbdr 
profession.  Prof.  Haines  and  Dr.  Hektoen, 
who  appeared  as  witnesses  for  the  defendant 
both  on  the  second  trial  and  on  this,  testified 
that  from  their  examination  of  the  stomach 
contents  it  was  their  <9lnlon  tbat  Louise 
Flege  was  not  killed  until  2%  or  3  hours 
after  she  had  eaten  her  dinner,  which  the 
uncontradicted  evidence  shows  was  at  or 
shortly  after  12  o'clock  on  the  day  of  the 
tragedy.  Eichtencamp,  the  witness  for  the 
state  <m  whose  testimony  this  conviction 
largely  depends,  testified  that  she  was  shot 
by  the  defendant  at  or  shortly  after  1  o'clo<^ 
She  was  shot  twice,  once  in  the  breast,  and 
once  through  the  head;  the  shot  through  the 
breast  being,  unquestionably,  the  first  of  the 
two  shots.  The  question  then  is:  Were  the 
shots  which  Louise  received,  or  either  of 
them,  instantly  fatal,  and,  if  instantly  fatal, 
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ibay  there  have  be^i  iioeit  mortem  digestion? 
On  both  of  these  points  there  Is  now  a  direct 
conflict  in  the  testimony  of  the  medical  ex- 
perts. Dr.  Dunn  and  Dr.  Waite,  and  par- 
ticularly Dr.  Walte,  testified  that  digestion 
In  the  case  of  Louise  might  have  continued 
for  an  hour  or  more  after  death.  The  stom- 
ach contents  showed  that  in  some  manner  or 
other  a  considerable  quantity  of  blood  had 
been  taken  Into  the  stomach,  so  that  at  the 
time  the  stomach  was  removed  by  Dr.  Mels 
its  total  contents  weighed  6%  ounces,  of 
which  2  onnces  were  blood.  The  evidence  is 
dear  that  on  the  day  in  question  Louise  was 
in  a  perfectly  healthy  state.  It  most  be 
presumed,  therefore,  that  her  stomach  was 
normal.  The  secretion  at  gastric  juices  in 
the  stomach  begins,  in  most  cases,  in  from 
5  to  8  minutes  after  eating,  and  In  some 
cases  immediately  thereafter.  The  secre- 
tions necessary  to  cause  digestion  are  hy- 
drochloric add  and  pepsin.  In  a  person  like 
Louise,  who,  under  any  theory  of  the  case, 
lived  for  at  least  an  hour  after  eating  her 
midday  meal,  there  would  be  the  normal 
amount  of  secretion  of  gastric  Juices.  The 
theory  oif  the  doctors  for  the  state  is  that  in 
a  case  of  that  kind,  where  a  person  in  per- 
fect health  Is  Instantly  killed  about  an  hour 
after  eating,  the  hydrochloric  add  and  pepsin 
win  continue  to  perform  their  digestive  func- 
tions until  they  have  been  consumed.  Prof. 
Haines  for  the  defense  testified  that  the 
stomach  contents,  as  examined  by  him,  did 
not  show  the  presence  of  any  free  hydrochlo- 
ric add.  Dr.  Walte  testified  that  under 
the  conditions  indicated  digestion  might  con- 
tinue for  a  week  or  more  after  a  healthy 
person's  death,  although  during  that  period 
it  might  be  very  much  retarded.  We  think 
it  Is  dear  from  the  evidence  that  the  wound 
in  the  breast  was  not  necessarily  Instantly 
fataL  The  evidence  as  to  the  wound  in  the 
head  shows  that  the  bullet  entered  about 
2V^  or  S  Inches  behind  and  on  a  level  with 
the  opening  of  the  left  ear,  and  came  out 
through  the  left  cheek  about  an  inch  below 
the  eye.  Prof.  Haines  testified  that  he  was 
not  an  expert  on  such  matters,  and  declined 
to  give  an  opinion  as  to  whether  or  not  the 
shot  was  instantly  fatal.  Dr.  Hektoen  and 
two  or  three  other  witnesses  for  the  defense 
testified  that  that  shot  was  instantly  fatal, 
and  Dr.  Helctoen  testified  that  after  death 
there  would  be  no  digestion  in  either  the 
stomach  or  the  stomach  wall.  Drs.  Dunn 
and  Walte  for  the  state  testified  that  you 
oould  not  tell  from  the  mere  fact  that  the 
bullet  entered  and  came  out  at  the  points 
Indicated  that  the  shot  was  instantly  fatal; 
that  the  bullet  may  have  been  defiected ;  that 
in  penetrating  the  skull  it  may  have  been  de- 
flected and  passed  around  on  the  Inside  CfC 
the  skull,  missing  the  vital  parfii,  and  then 
have  come  out  through  the  cheek ;  that  the 
tact  that  you  could  pass  a  probe  straight 
through'  from  the  point  of  entrance  to  the 
point  of  exit  does  not  prove  that  the  bullet 


went  straight,  iot  VtM  reason  that,  on  ac- 
count of  the  softness  of  the  brain  tissue,  a 
probe  could  be  passed  right  through  the 
brain.  The  question,  therefore,  on  this  point 
is,  not  necessarily  when  Louise  was  shot,  but 
when  she  died.  If  the  shot  through  the  head 
was  Instantly  fatal,  Eichtencamp's  story  was 
probably  false;  while,  if  It  was  not  instant- 
ly fatal,  so  that  she  may  have  lain  there  in 
an  unconscious  condition  for  a  period  of  an 
hour  or  more  before  she  died,  his  stoty  could 
be  true.  Whether  it  was  true  or  false  was 
a  question  for  the  Jury. 

We  shall  not  attempt  an  elaborate  review 
of  the  testimony  of  the  various  witnesses,  but 
will  refer  to  enough  to  show  that  counsel  for 
defendant  were  mistaken  when  they  said  in 
their  argument  at  the  bar  that  the  conviction 
in  this  case  rests  entirely  upon  the  uncorrob- 
orated testimony  of  Elcbteucamp.  Herbert 
Henrichs  testified  that  on  the  Friday  prior  to 
the  tragedy  he  and  defendant  were  talking 
about  Louise,  and  that  defendant  said  "he 
would  get  heU  again  in  the  morning  from 
Louise,  and  he  thought  he  was  his  own  boss; 
she  didn't  have  no  business  scolding  him  all 
the  time,  and  he  soon  would  be  done  with 
her."  He  further  testified  to  a  conversation 
with  defendant  on  August  15,  1910,  which 
was  about  a  month  after  Elditencamp  had 
charged  defendant  with  the  crime;  that  de- 
fendant asked  him  In  that  conversation  who 
he  thought  "done  that";  that  witness  said 
to  blm,  "Albert  couldn't  tell  such  a  story 
about  him  doing  it  if  it  wasn't  true;"  and 
that  defendant  said,  '^hat  didn't  make  any 
difference;  he  had  a  better  attorney  than 
Kingsbury,  and  he'd  get  out  of  that  all  right, 
and  if  Kingsbury  got  another  one  he  would 
get  still  a  better  one."  A.  H.  Maskell  testi- 
fied to  having  a  conversation  with  defendant 
subsequent  to  the  tragedy  and  after  deifend- 
ant  had  been  charged  with  the  crime,  in 
which  he  aslced  defendant  why  he  had  bought 
his  revolver ;  that  defendant  in  answer  said 
he  did  not  know  why,  that  he  just  wanted  a 
revolver ;  and  that  he  said,  "If  I  didn't  have 
this  revolver,  I  would  not  had  this  trouble." 
The  record  shows  that  defendant  and  his 
brother  Fred  returned  from  Dixon  to  the 
home  of  the  latter  about  4  o'dock  that  aft- 
ernoon, and  that  defendant  leA  there  about 
half  an  hour  later,  as  EYed  supposed,  for  his 
home.  He  was  driving  his  car,  in  which  he 
could  have  reached  bis  home,  about  a  mile 
and  a  half  away,  in  from  five  to  ten  minutes. 
Instead  of  going  directly  home  he  stopped  at 
the  Henrichs  place,  visited  a  while  with  tbe 
Henrichs  girls,  and  then  went  out  into  the 
Add,  as  he  says,  to  invite  the  Henrichs  boys 
to  a  beer  party  which  was  to  be  given  at 
Fred's  hcnne  that  evening  by  Fred's  hired, 
man.  He  remained  in  the  field  for  an  hour 
or  more.  Between  6  and  7  o'clock  EJichten- 
camp  telephoned  to  Fred's  residence  and  in- 
quired for  defendant  Fred  seemed  surprised 
that  defendant  had  not  reached  home.  Eicht- 
encamp  told  Fred  that  he  had  better  come 


Digitized  by 


Google 


Meb.) 


TLEOfX  r.  8TATB 


681 


over:  tbat  Xxmlw  wu  lying  In  tbe  yaid,  and 
was  "pretty  nearly  all  in."  Fred  telephoned 
the  Henrictn  place  and  raqneeted  them  to 
tell  tbe  defendant  to  go  home.  Fied  then 
itm  across  the  field  to  defendant's  place. 
When  he  arrived  he  found  Ijoulse  lying  In  the 
yard,  dead.  Within  about  a  minute  after 
Fred  arrived,  defendant  appeared.  Fred  tes- 
tified that  when  tbe  defendant  came  up  he 
said  to  him,  "W^,  now  we  got  it;  If  you 
had  stayed  home  a  little  better  probably  this 
would  not  have  happened."  He  also  testified 
that  he  asked  him  where  bis  revolver  was. 
As  these  two  brothers  stood  by  the  side  of 
their  dead  sister,  who  had  been  fouUy  mor- 
dered,  Elchtencamp,  the  only  man,  so  far 
as  th«y  knew,  who  bad  been  on  the  farm  tbat 
afternoon,  stood  about  50  feet  away;  yet 
neither  of  them  asked  him  a  question  as  to 
when  be  had  first  discovered  tbe  body,  or 
whether  he  had  seen  any  one  around  tbat 
afternoon,  or  had  beard  tbe  shooting.  This 
Is  sought  to  be  explained  by  counsel  by  saying 
tbat  the  defendant  is  a  man  who  la  dull  of 
comprehension  and  does  not  think  quickly. 
Xo  such  contention  Is  made,  however,  for 
Fred.  We  have  no  doubt  that  the  testimony 
ofi  defendant  himself  and  of  his  brother 
Fred,  with  regard  to  this  incident,  was  re- 
garded by  tbe  jury  as  strong  corroboration 
of  the  story  told  by  Elchtencamp  at  the  triaL 
Beference  was  made  in  one  (rf  our  former 
opinions  to  tbe  weeds  that  were  cut  in  the 
garden  on  the  day  of  tbe  tragedy.  It  is  ar- 
gued here  that  the  testimony  shows  that 
tJiose  weeds  must  have  been  cut  in  the  after- 
noon of  that  day,  and  that,  if  so,  they  were 
cut  by  Louise  after  defendant  had  left  home 
for  Dlzon,  and  that  this  disproves  the  tes- 
timony of  EScbtencamp.  The  witnesses  who 
testified  upon  this  iwlnt  are  tbe  witnesses 
Lessman  and  Sohren.  On  cross-examination 
neither  of  these  witnesses  would  say  that 
those  weeds  might  not  have  been  cut  in  the 
forenoon  or  as  early  as  9:S0  o'<Aock.  This 
testimony,  therefore,  does  not  contradict  the 
testimony  of  £ichtencamp  as  to  tbe  time 
Lculse  was  shot.  Reference  was  also  made 
In  a  former  opinion  to  the  testimony  of  two 
witnesses  as  to  hearing  a  shot  about  3  o'clock 
In  the  afternoon.  Jacob  Koth  testified  that 
be  heard  a  shot  at  the  Flege  place  about  S 
o'clock  that  afternoon.  He  testified  to  but 
one  shot.  Two  were  fired,  unquestionably 
close  together.  Why  did  he  not  hear  both 
shots?  Alice  Mau  Is  the  other  of  the  two 
vritnesses.  She  testified  tbat  about  S  o'clock 
tbat  aftemo<m,  while  she  was  at  the  mall 
box,  she  heard  a  sound  similar  to  a  lond 
pounding  or  the  report  of  a  gun.  She  heard 
but  the  one  report  Henry  Henrichs  testified 
tbat  between  8  and  4  o'clock  that  afternoon 
be  was  fixing  a  14  horse  power  gasoline  en- 
gine, and  that  after  fixing  it  he  started  it  up, 
and  be  described  the  explosion  made  by  the 
engine  when  it  started.  He  testified  further 
that  tbe  Mau  mail  box  was  closer  to  bis 
place  than  to  the  defendant's;  that  the  mall 


box  is  north  of  bis  place,  and  defendant's 
place  is  southeast  of  his.  "Q.  Then  year 
place  would  be  between  the  defendant's  place 
and  the  mall  box  where  the  Mau  girl  went 
to  get  her  mall?  A.  Tes,  sir."  It  is  said  in 
tbe  brief  of  counsel  for  defendant  that: 

"Whenever  the  necessity  or  importance  of  de- 
veloping new  evidence  becomes  apparent  to  coun- 
sel for  the  state,  they  never  bare  to,  or  at 
least  never  do,  go  outside  of  the  Henrichs  fam- 
ily." 

The  Jury  saw  the  members  of  "the  Hen- 
richs family"  on  the  witness  stand,  and  evi- 
dently did  not  form  the  same  opinion  as  to 
the  character  of  their  testimony  as  that 
formed  by  counsel  for  defendant  It  also  ai>- 
pears  that  after  tbe  defendant  was  told  that 
Kichtencamp  had  charged  him  with  tbe  com- 
mission of  the  crime,  and  on  the  same  day,  he 
was  taken  by  the  officers  in  an  automobile 
to  Ponca;  that  on  tbat  trip  be  rode  in  the 
same  seat  with  BUchtencamp  without  utter- 
ing a  word  of  reproach  to  Elchtencamp  for 
having,  as  he  now  claims,  charged  him  with 
so  foul  a  crime.  A  number  of  other  instanc- 
es are  testified  to  by  the  witnesses  which  we' 
will  not  burden  this  opinion  by  repeating,  but 
will  simply  say  that  there  were  other  cir- 
cumstances detailed,  some  of  them  apparent- 
ly trivial  In  their  nature,  but  which,  taken 
together  with  those  we  have  referred  to,  were 
sufficient  to  negative  the  contention  that 
BIchtencamp's  testimony  is  without  cOrrob-- 
oration. 

The  fact  tbat  BIchtencamp's  testimony  at 
tbe  coroner's  inquest,  in  the  early  morn- 
ing after  the  tragedy,  was  such  that  defend- 
ant could  not  be  guilty,  and  that  he  then 
sought  to  bolster  up  bis  testimony  by  testif.v- 
ing  to  other  circumstances  that  were  not 
true,  does  not  necessarily  show  that  he  did 
not  testify  to  the  truth  at  the  trial.  He  ex- 
plains his  former  testimony  now  by  saying 
that,  as  defendant  drove  away  after  shooting 
Louise,  he  warned  him  tbat  if  he  told  any- 
body what  he  had  seen  be  would  get  the 
same  as  Louise,  and  tbat  he  was  afraid  that 
defendant  would  do  as  be  had  threatened. 
He  was  then  a  boy  in  bis  teens,  and  if  he 
had  seen  the  defendant  ruthlessly  shoot  down 
his  own  sister,  without,  so  far  as  he  knew, 
any  cause  for  so  doing,  he  might  well  fear 
that  such  a  man  would  not  hesitate  to  ex- 
ecute his  threat  if  be  failed  to  heed  tbe 
warning  given.  Of  this  fact  the  Jury  were 
in  a  better  position  to  be  the  judges  than 
we  are. 

[1 , 2]  In  the  present  consideration  of  tbe 
case  we  are  confronted  with  the  rule: 

"If  a  case  has  been  tried  three  times,  the  ver- 
dict each  time  being  in  favor  of  plaintiff,  this 
court  will  not  set  aside  the  last  verdiot  as  be- 
ing against  the  weight  of  the  evidence,  unless 
the  evidence  is  clearly  insufficient  to  supiiort  the 
verdict"  Souchek  v.  Karr,  83  Neb.  QUO,  120 
N.  W.  210,  and  cases  therein  cited. 

It  is  true  that  was  net  a  felony  case,  but 
the  rule  seems  to  be  the  same,  whether  it 
be  a  civil  action  or  a  criminal  prosecution. 
In  2  B.  O.  L.  pw  199,  i  169,  it  is  said: 
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'"Where  a  verdict  1b  a  second  or  sncceeding 
verdict,  and  is  in  accordance  with  the  prior  ver- 
dicts, the  reviewing  courts  are  leas  inclined  to 
Bet  it  aside  than  if  it  were  a  first  verdict.  Still 
a  verdict  controlled  by  no  reason,  supported  by 
BO  justice,  and  which  is  manifestly  the  result  of 
passion  and  prejudice,  will  not  be  sustained  on 
appeal,  no  matter  how  many  similar  verdicts 
may  have  been  previously  returned  in  the  case. 
This  rule  is  not  confined  in  its  operation  to  civil 
cases,  though  it  is  more  frequently  so  applied, 
but  it  is  equally  applicable  in  a  criminal  case." 
The  author  dtes  in  support  of  bis  text 
State  V.  Cross,  12  Iowa,  66,  wherein,  at  page 
68,  79  Am.  Dec.  51d,  It  is  said: 

"It  will  be  observed  that  the  defendant  ob- 
jects to  a  second  verdict  finding  him  guilty  of 
the  same  offense.  It  is  true  that  the  first  was 
set  aside,  because  the  court  was  satisfied  that  it 
was  not  the  free  and  unbiased  conclusion  of  one 
of  the  jurors.  And,  giving  to  the  defendant  all 
benefit  resulting  from  this  fact,  it  still  appears 
that  at  least  23  jurors  under  their  solemn  oaths 
have  found  him  guilty  of  this  offense.  This  con- 
sideration has  much  weight  with  us  in  sustain- 
ing the  ruling  below." 

In  tbe  light  of  the  role  as  above  announced, 
which  we  tblnk  Is  sound,  unless  we  can  say 
tbat  tbe  evidence  "is  clearly  InsufiSdent  to 
support  tbe  verdict,"  it  is  our  duty  to  sustain 
it.  In  reviewing  a  first  conviction,  we  might 
be  justified  In  giving  tbe  accused  tbe  benefit 
of  any  doubt  existing  In  our  minds,  and 
grant  blm  a  new  trial;  but,  after  three  dif- 
ferent juries  bare  found  bim  guilty  of  tbe 
crime  charged.  It  would  be  an  unwarranted 
Invaslcoi  of  tbe  province  of  tbe  jury  to  set 
aside  the  third  conviction,  unless  well  satis- 
fled  tbat  the  defendant  has  not  had  a  fair 
trial,  and  tbat  tbe  evidence  was  clearly  insuf- 
ficient to  show  bis  guilt 

[3-5]  We  come  now  to  a  consideration  of 
the  assignments  of  error  occurring  at  tbe 
trial.  Does  tbe  same  rule  apply  here,  viz.: 
Should  a  third  conviction  for  tbe  same  offense 
be  set  aside  fw  wrors  occurring  at  tbe  trial, 
unless  It  clearly  appears  tbat  those  errors 
deprived  tbe  accused  of  a  fair  tiial  and  were 
tbe  probable  cause  of  bis  conviction?  We 
mmt  answer  tbat  question  in  tbe  negative. 
We  have  gone  through  this  record  with  great 
care,  and,  wblle  the  trial  court  made  some 
rulings  on  tbe  admission  and  exclusion  of 
evidence  that  we  would  not  have  made  bad  we 
been  trying  the  case,  we  do  not  think  they 
are  of  such  gravity  as  to  call  for  a  reversal. 
We  are  unable  to  discover  any  error  in  tbe 
instructions  given  by  tbe  court.  Instruction 
No.  12,  defining  motive,. is  assailed,  and  it  Is 
urged  tbat  this  Instruction  was  declared  er- 
roneous In  our  first  opinion,  90  Neb.  390,  133 
N.  W.  43L  Tbe  first  paragraph  of  the  In- 
struction as  glv«i  at  this  trial  comprises  tbe 
whole  of  the  instruction  given  at  the  former 
trial.  As  so  given  It  was  condemned;  but 
on  this  trial  the  court  added  what  it  consider- 
ed would  meet  tbe  criticism  of  the  instruc- 
tion in  our  former  opinion.  We  think  the  ad- 
dition made  by  tbe  court  is  sufiiclent  to  re- 
lieve it  from  our  former  criticism,  and,  as 
given  at  tbe  last  trial,  it  did  not  constitute 
reversible- error.    Tbe  case  then  resolves  it- 


self down  to  <me  point,  wbetber  the  ooort 
erred  to  such  an  extent  as  to  demand  a  re- 
versal because  of  tbe  Instructions  which 
defendant  requested  and  which  WMe  refused. 
The  court's  charge  to  tbe  Jury  contained  28 
separate  paragraphs.  Tbe  assignments  of 
error  discussed  in  defendant's  brief  cover  14 
instructions  requested  by  defendant  and  re- 
fused by  tbe  court.  It  would  unnecessarily 
lengthen  this  opinion  to  refer  to  these  in- 
structions in  detail.  We  deem  it  sufficient  to 
say  that  every  material  point  tendered  by 
them  is  covered  by  tbe  charge  given  by  tbe 
court  on  its  own  motion. 

Hilrty-slx  jurors,  twelve  of  them  residoits 
of  defendant's  own  county,  where  be  has 
lived  substantially  all  bis  life,  after  having 
seen  Elchtencamp  and  the  defendant  and  tbe 
other  witnesses  upon  tbe  witness  stand  and 
beard  them  giv^  tbdr  testimony,  have  said 
by  their  verdict  that  they  believe  Elcbt- 
encamp  Is  now  telling  tbe  truth.  Tbe  trial 
judge  has  sustained  them  in  so  finding.  As 
an  appellate  court  we  must  sustain  tbe  con- 
viction, unless  we  can  conscientiously  say 
that  we  are  satisfied  tbat  tbe  Jury  were 
actuated  by  passion  or  prejudice,  or  that 
they  were  not  warranted  in  giving  credit  to 
tbe  testimony  of  BSlchtoicamp  and  discredit- 
ing tbat  of  tbe  defendant  This  we  cannot 
say. 

Finding  no  error  In  tbe  record  which  would 
justify  setting  aside  this,  a  third  conviction, 
the  judgment  Is  affirmed. 

HAMEB,  J.,  not  sitting. 

SEDGWICK,  J.  (dissenting).  I  think  that 
the  majority  opinion  gives  altogether  too 
much  consideration  to  tbe  fact  that  there 
have  been  three  jury  trials  and  three  verdicts 
against  the  defendant  It  is  said  that  tbe 
rule  to  be  enforced  is: 

"If  a  case  has  been  tried  three  times,  the  ver- 
dict each  time  being  in  favor'  of  plaintiff,  this 
court  will  not  set  aside  the  last  verdict  as  be- 
ing against  the  weight  of  the  evidence,  unless 
tbe  evidence  is  dearly  insufficient  to  support  the 
verdict"  Souchek  v.  Karr,  83  Neb.  649,  120 
N.  W.  210. 

But  the  settled  rule  of  this  court  Is  that  a 
verdict  will  not  be  set  aside  because  of  insnf- 
fldency  of  tbe  evidence  In  any  case  nnless 
"tbe  evidence  is  clearly  Insuffldent  to  support 
the  verdict."  This  pronouncement  then  in 
tbe  Karr  Case  is  nothing  more  than  a  decla- 
ration that  the  court  will  consider  tbe  fact 
tbat  former  verdicts  have  been  found  against 
the  defendant  How  much  oonsidetratlou 
should  be  given  to  that  fact  depends  upon  dr- 
cumstances  connected  with  tbe  former  con- 
viction. In  tbe  dtatlon  from  2  R.  G.  Ia  p. 
199, 1  169,  the  author  is  speaJdng  of  directed 
verdicts  and  cases  where  former  verdicts 
have  been  set  aside  for  insnffldency  of  the 
evidence.  If  the  court  has  dedared  that  the 
whole  evldenoe,  fairly  considered.  Is  insuf- 
fldent to  sustain  a  verdid  of  guilt  and  again 
a  second  verdict,  and  a  Jaiy  finds  a  third  rer- 
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diet  at  guilt  upon  the  sameeTldeaoe,  the  court 
would  seriously  consider  whether  to  aflSrm 
the  third  convlctlMi  or  dlsmlsB  the  case,  and 
that  would,  under  the  decision  in  Souchek  v. 
Karr,  supra,  depend  upon  whether  the  yer- 
dict  was  clearly  wrong.  If,  oh  the  other 
band,  the  former  Terdlcts  were  set  aside  for 
errors  in  submitting  the  case  so  that  the  mer- 
its of  the  case  had  not  been  passed  upon  by 
the  Jury,  if  the  verdict  of  guilt  in  the  former 
trials  was  caused  by  erroneous  instructions, 
it  could  not  be  considered  that  the  Jury  had 
passed  upon  the  sufficiency  of  evidence.  It 
was  the  instructions  of  the  court  that  caused 
the  former  verdicts,  as  though  the  court  had 
Instructed  the  Jury  to  return  such  verdicts. 
In  the  Iowa  case  dted,  State  v.  Cross,  12 
Iowa,  66,  79  Am.  Dec.  619,  the  former  verdict 
had  been  set  aside  because  one  of  the  Jurors 
had  not  clearly  consented  to  a  verdict  of 
guilty.  The  case  was  proi)erIy  submitted, 
and  11  Jurors  had  found  the  evidence  suf- 
ficient The  court  gave  some  consideration 
to  the  fact  that  23  Jurors  had  passed  upon  the 
sufficiency  of  the  evidence.  We  give  much 
consideration  to  the  fact  that  one  Jury  has 
done  so,  and  will  not  set  aside  their  verdict, 
unless  dearly  wrong.  This  court  has  said 
that  the  first  two  attempts  were  mistrials. 
If  this  defendant  has  now  had  a  fair  trial, 
that  is,  if  the  evidence  haa  all  been  fairly  sub- 
mitted to  the  Jury,  the  question  for  the  first 
time  Is  whether  that  evidence  proves  the  de- 
fendant's guilt  beyond  a  reasonable  doubt. 
There  Is  no  direct  evidence  of  the  defend- 
ant's guilt  and  no  proof  of  any  tangible  fact 
that  necessarily  points  to  his  guilt,  except 
the  evidence  of  the  witness  Elchtencamp. 
Flege  is  the  defendant,  and  of  course  his  in- 
terest in  the  case  is  such  that  his  evidence 
must  be  carefully  scrutinized.  When  it  be- 
came evident  that  either  Eiditencamp  or 
Flege  committed  this  crime,  and  Elchtencamp 
was  informed  that  that  was  the  conclusion  of 
the  prosecuting  officers,  it  became  at  once  a 
contest  between  Elchtencamp  and  Flege,  so 
that  Eichtencamp's  evidence  is  also  to  be  con- 
sidered la  view  of  that  fact.  When  a  great 
crime  is  committed  that  becomes  notorious 
and  shocks  the  whole  community,  it  is  natu- 
ral for  people,  especially  those  who  have  had 
no  experience  In  weighing  evidence,  to  enter- 
tain belief  as  to  who  is  guilty.  When  an  or- 
dinary Individual  gets  the  belief  in  his  mind 
that  a  certain  one  Is  guilty,  then  his  imagi- 
nation will  help  out,  and  anything  that  ap- 
I>ear8  tends  to  confirm  that  belief,  and  so  in 
this  case,  in  proving  indications  of  Flege's 
guUt  derived  from  his  conduct,  we  have  the 
state  proving  by  its  witnesses  that  he  did  not 
cry,  and  those  who  are  inclined  to  believe 
blm  guilty  ratfao*  than  Elchtencamp  consider 
It  some  evidence  of  his  guilt  The  state  by 
other  witnesses  proved  that  his  eyes  were 
red  and  his  face  swollen.  That  circumstance 
was  perhaps  Inccwsistent  with  the  other,  but 
was  also  evidence  of  guilt  to  those  who  ob- 
served tliat  fact     I  do  not  find  In  any  of 


these  statements  in  regard  tir  what  Flege  did 
and  how  he  acted  any  evidence  whatever  that 
tends  to  corroborate  Elchtencamp.  There  is 
no  man  that  can  tell  how  he  himself  would 
look  and  exactly  how  he  would  act  if  he 
should  go  to  his  back  yard  and  find  a  member 
of  his  own  family  horribly  murdered.  There 
are  no  two  men  who  would  act  exactly  alike 
under  such  circumstances,  and  we  cannot  tell 
from  the  fact  that  defendant  did  or  did  not 
cry,  or  that  his  eyes  were  red,  anything  about 
his  probable  guilt  In  order  to  support  the 
verdict  we  must  believe  Elchtencamp.  He  is 
a  perjured  witness,  self-confessed  and  with 
the  same  interest  as  though  he  himself  were 
on  trial  for  this  crime.  It  is  more  than  prob- 
able that  either  Elchtencamp  or  this  defend- 
ant committed  this  crime.  Two  witnesses 
testified  that  they  heard  a  pistol  shot  at  the 
Flege  place  at  about  3  o'clock.  If  that  is 
true,  the  defendant  Is  probably  not  the  guilty 
party.  The  defendant  was  not  ta  that  vicin- 
ity after  about  1  o'clock  that  day.  Of  course, 
these  witnesses  may  be  mistaken.  Several  of 
the  witnesses  testified  that  they  were  witldn 
hearing  distance,  and  did  not  hear  any  pistol 
shot  at  about  1  o'clock,  the  time  that  Flege 
left  That  evidence  is  not  very  important, 
because  they  might  not  have  heard  it,  but  It 
is  to  be  considered.  Elchtencamp  told  many 
persons  soon  after  the  murder  that  after 
Flege  had  gone  he  went  to  the  house  and 
found  Louise  there.  He  swore  to  that  upon 
the  first  investigation.  There  Is  no  doubt 
about  that  That  he  did  so  state  and  did  so 
swear  is  proved  by  unimpeachable  evidence. 
If  he  told  the  truth  then,  rather  than  upon 
the  final  trial,  when  he  had  an  Interest  in  tes- 
tifying as  he  did,  Flege  is  not  guilty,  since 
Louise  was  alive  after  Flege  left  Dr. 
Haines,  whom  we  all  know  to  be  absolutely 
competent  and  unprejudiced,  testifies  that, 
under  the  circumstances  from  his  Investiga- 
tion of  the  contents  of  the  stomach,  he  knows 
that  Louise  was  not  killed  before  2  o'clock, 
and  probably  not  until  3.  He  Is  supported  by 
another  witness  who  is  unprejudiced.  If  this 
testimony  is  true,  Flege  is  not  guilty.  They 
attempt  to  meet  this  testimony  in  several 
ways.  They  put  on  several  experts,  who 
were  apparently  competent,  to  testify  that, 
when  a  person  is  killed,  if  there  is  a  supply 
of  gastric  Juice  in  the  stomach,  digestion  will 
proceed  until  that  supply  is  exhausted.  They 
do  not  pretend  that  the  stomach  will  keep'  on 
supplying  this  gastric  Juice  after  death. 
There  is  some  other  testimony  upon  that  line 
that  it  is  not  necessary  to  mention.  These 
experts  seem  to  conclude  that  it  is  pos^ble 
(barely  possible)  that  Louise  may  have  beep 
shot  as  early  as  1  o'clock.  The  evidence  does 
not  prove  beyond  a  reasonable  doubt  that  she 
was  shot  as  early  as  1  o'clock,  and,  if  she  was 
not  Flege  Is  not  guilty.  To  further  strengtSi- 
en  this  evidence  one  witness  testifies  that  a 
bullet  fired  through  the  head  as  this  one  was 
might  not  produce  Instant  death.  His  reason 
Is  that  it  might  be  deflected,  and  so  pass 
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around  the  brain,  bnt  certainly  Otese  doctors 
know  whether  the  bullet  went  through  the 
skull  and  came  out  throagh  the  skull.  As  It 
did  go  through  the  skull,  what  could  It  strike 
that  would  deflect  It?  The  witness  says  tiiat 
passing  a  probe  through  the  course  of  the 
bullet  would  not  prove  that  the  bullet  went 
directly  through,  because  the  probe  would 
pass  through  the  soft  brain  tissues;  but  I 
should  think  that  the  bullet  would,  too,  un- 
less the  brain  was  hard  enough  to  deflect  it, 
which  Is  not  probable.  A  circumstance  which 
they  prove  and  which  they  seem  to  think  in- 
dicates Flege's  guilt  la  that  he  was  slow 
about  getting  home  after  he  and  his  brother 
had  been  to  town.  This  they  say  indicates 
that  he  was  dreading  to  meet  the  facts  of 
Louise's  death,  but  to  a  man  who  wanted  to 
find  Flege  innocent  it  might  Just  as  well 
mean  that  he  had  not  known  that  any  harm 
had  come  to  Louise,  or  that  there  was  any 
necessity,  now  that  he  had  spent  the  most  of 
the  afternoon,  of  hurrying  home.  This  con- 
viction seems  to  be  sustained  upon  the  theory 
that  when  a  case  has  been  tried  three  times 
to  a  jury,  and  the  defendant  is  found  guilty 
every  time,  the  court  will  not  set  aside  a  ver- 
dict, unless  it  is  clearly  wrong;  but  that  is 
tme  in  any  case,  and  the  rule  has  no  applica- 
tion except  in  those  Jurisdictions  where  the 
court  has  refused  to  'set  aside  the  verdicts  of 
Juries,  even  if  they  are  clearly  wrong.  If  the 
verdict  is  clearly  wrong,  and  Flege  Is  not 
guilty  of  this  murder,  a  hundred  irregular 
and  illegal  trials  will  not  make  him  guilty. 
It  is  possible  that  Flege  may  be  guilty. 
Somebody  is  guilty  without  doubt,  but  the 
fact  that  they  cannot  prove  with  certainty 
that  some  one  else  is  guilty  Is  not  a  sufficient 
reason  for  convicting  Flege.  There  are  dr- 
cuiustances  clearly  proven  which  tend  to  cor- 
roborate the  defendant's  testimony,  and  none 
of  importance  which  corroborate  the  story 
which  Elcbteucump.  now  tells.  There  is  no 
reason  for  believing  Elchtencamp,  rather 
than  the  defendant,  and  therefore  the  defend- 
ant is  not  proven  guilty  beyond  a  reasonable 
doubt. 

BARNES,   J.,   concurs  In  above  dissent 


CLARKE  V.  NEMAHA  VALLEY  DRAIN- 
AGE DIST.  NO.  2.    (No.  18192.) 

(Supreme  Court  of  Nebraska.     June  18,  191B.) 

fSyllahiU  hv  the  Court.) 
Eminent  Domain  «=3238  —  Condemnation 

Proceedings— Appeal  fbom  Awabd— Pbock- 

ODBB— Evidence. 

In  an  appeal  to  the  district  court  from  an 
award  made  by  appraisers  under  condemnation 
proci'e(lin?s,  tried  without  pleadings  and  upon 
the  transcript  from  the  county  court,  matters 
which  the  appraisers  eoold  not  have  properly 
considered  to  enhance  the  amount  of  the  award 


are  not  proper  to  be  given  bi  eiddenoe  or  con- 
sidered by  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §$  614.  619,  658-660,  666,  668, 
669,  671,  673,  674,  68'r;   De&  Di«.  «=»238.] 

Appeal  from  District  C!onrt,  Nemaha  Coun- 
ty;   Raper,  Judge. 

Appeal  by  Matthew  J.  Clarke  to  the  dis- 
trict court  from  the  award  of  appraisers  ap- 
pointed In  condemnation  proceedings  insti- 
tuted by  the  Nemaha  Valley  Drainage  Dis- 
trict No.  2.  From  Judgment  for  Cilarke,  con- 
demnor appeals.    Affirmed. 

Kelligar  &  Ferneau,  of  Auburn,  for  appel- 
lant Neal  &  Armstrong,  of  Auburn,  and  C. 
F.  Reavis,  of  Falls  City,  for  appellee. 

LETTON,  J.  Appraisers  were  appointed 
under  ad  quod  damnum  proceedings  prosecut- 
ed for  the  appellant  drainage  district  to  ap- 
praise damages  to  the  land  of  appellee.  An 
appeal  was  taken  from  their  award  to  the 
district  court  Pleadings  were  filed  in  that 
court,  which  were  afterwards  withdrawn, 
and  the  case  tried  to  a  Jury  upon  the  tran- 
script from  the  county  court 

During  the  trial,  after  testifying  to  the 
quantity  of  land  taken  and  Its  reasonable 
value,  the  appellee  was  asked: 

"I  will  ask  you  to  state,  Mr.  Clarke,  what  if 
any,  assessment  you  have  paid  to  the  defendant 
upon  your  land  m  sections  9  and  4." 

This  question  was  objected  to  as  Incompe- 
tent, not  a  proper  measure  of  damages,  not 
a  matter  at  issue  in  the  case,  and  not  with- 
in the  pleadings.  The  objection  was  over- 
ruled. Other  evidence  was  admitted  over 
objection  along  the  same  line.  The  court  in- 
structed the  Jury  that,  in  addition  to  the 
fair  market  value  of  the  land  taken,  the 
plaintiff  was  entitled  to  recover  the  assess- 
ment paid  by  him  on  the  land  so  taken. 
The  Jury  returned  a  general  verdict  and 
special  findings.  The  special  findings  set 
forth  the  amount  of  the  land  taken,  and  the 
value  per  acre,  and  also  that: 

"We  allow  said  plaintiff  $96.38  as  special  tax 
paid  by  him  on  sections  9  and  4^  and  $21.37  as 
special  tax  paid  by  him  on  section  30,  •  •  * 
and  $32.76  as  special  tax  paid  by  said  plaintiff 
on  section  31." 

The  appellant  complains  that  the  amount 
of  special  taxes  paid  is  not  within  the  Issues 
in  this  proceeding  nor  a  part  of  the  true 
measure  of  damages;  that  the  only  matters 
which  con  be  considered  in  the  district  court 
on  appeal  from  the  award  of  a  board  of  ap- 
praisers are  those  which  the  board  of  ap- 
praisers are  entiUed  to  consider,  and  those 
alone.  This  question  has  already  been  set- 
tled In  this  court 

In  Burlington  &  M.  R.  R.  Co.  v.  Schlnntz, 
14  Neb.  421,  16  N.  W.  439,  it  is  said: 

"The  appeal  brought  to  the  district  court  for 
decision  by  a  jury,  precisely  the  same  questions 
that  were  covered  by  the  award,  and  none  other. 
Matters  which  the  commissioners  could  not  prop- 
erly have  considered  to  enhance  the  amount  of 
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their  award  were  not  protiRt  to  be  i^ven  to  tiie 
jury  to  affect  tlieir  verdict" 

In  Gerrard  v.  Omaha,  N.  &  B.  H.  R.  Co.,  14 
Neb.  270,  16  N.  W.  231,  and  In  Trester  v. 
Missouri  P.  R.  Co.,  33  Neb.  172,  49  N.  W. 
1110,  It  Is  beld  that  on  an  appeal  to  the  dis- 
trict conrt  from  the  appraisement  of  dam- 
ages, if  other  Issnes  than  the  Qnestiou  of 
damages  are  InTolved,  they  must  be  present- 
ed by  proper  pleadings. 

Both  parties  MHicede  that,  in  case  the  ap- 
pellant's contention  is  sustained,  it  will  be 
unnecessary  to  set  aside  the  Judgment  to  Its 
full  extent 

The  Judgment  of  the  district  conrt  Is  xe- 
versed,  unless  appellee  file  a  remittitur  of 
the  amount  found  due  for  special  taxes  paid, 
within  40  days,  in  which  case  the  judgment 
will  be  affirmed. 

HAMER,  J.,  not  flitting. 


INTERSTATE  RUBBER  CO.  v.  KAUFMAN 

et  aL  (ASMUSSEN.  Garnishee). 
(No.  18226.) 

(Supreme  Court  of  Nebraska.    June  18.  1916.) 

(Syllaiut  hy  the  Court.) 

FBAUtouiewT  CoNVETANCXs  4=sl82  —  Sales 
iw   Bulk— L.1ABIL1TT  or  Pubchaskb— Gab- 

RISBUXNT. 

The  purchaser  of  a  stock  of  merchandiae 
transferred  to  him  in  Tiolation  of  the  Balk 
Sales  Law  holds  the  property  as  trustee  for 
the  seller's  creditors,  and  big  liability  in  that 
capacity  may  be  enforced  by  garnishment, 
thoUKb  he  has  paid  the  purchase  price  and  has 
resold  the  stock.     Rev.  St.  1913,  {  2651. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  668-677;  Dec.  Dig. 
«=»1^.] 

Apiie&l  from  District  Court,  Cedar  Coun- 
ty;   Graves,  Judge. 

Action  by  the  Interstate  Rubber  Company, 
a  corporation,  against  Isaac  Kaufman  and 
others;  Chris  Asmussen,  garnishee.  From 
an  adverse  Judgment,  the  garnishee  appeals. 
Affirmed. 

J.  C.  Robinson,  of  Harttngton,  for  appel- 
lant H.  El  Burkett,  of  Plartington,  and 
Walter  S.  Stillman,  of  Omaha,  for  appellee. 

ROSBi,  J.  This  is  an  action  on  a  promissory 
note  for  |230.  It  was  given  for  goods  sold 
and  delivered  to  the  makers,  Isaac  Kaufman 
and  Lizaie  Kaufman.  They  made  no  de- 
fense. Plaintiff  is  payee.  Chris  Asmussen 
was  summoned  as  garnisbee.  .  His  answer 
shows  that  he  purchased  from  the  Kauf- 
mans a  stock  of  merchandise  for  $10,0Q0. 
Notice  of  the  sale  was  not  given  to  creditors 
of  the  Kaufmans  in  compliance  with  the 
Bulk  Sales  Law  (Rev.  St  1913,  8  2661).  Be- 
fore the  writ  of  garnishment  was  served, 
the  garnishee  had  paid  the  purchase  price 
and  had  resold  the  stock.  At  the  time  of 
the  sale  to  the  garniabee  plaintiff  was  a 


creditor  of  the  Kaufmans,  and  the  note  In 
suit  was  given  for  the  amount  of  their  in- 
debtedness. Upon  a  hearing  In  the  proceed- 
ing In  garnishment  Judgment  was  rendered 
against  Asmussen,  the  garnishee,  for  the  full 
amount  of  plaintiff's  claim,  and  he  has  ap- 
pealed to  this  court. 
The  statute  provides  that: 

"He  sale,  trade  or  other  disposition  in  bulk 
of  any  part  or  the  whole  of  a  stock  of  merchan- 
dise, otherwise  than  in  the  ordinary  course  of 
trade  and  in  the  regular  and  usual  prosecution 
of  the  seller's  business,  shall  be  void  as  against 
the  creditors  of  the  seller,  •  •  •  unless  the 
purchaser  shall,  at  least  five  days  before  taking 
possession  of  such  merchandise,  or  paying  there- 
for, noti^  personally,  or  by  registered  mail, 
every  creditor  whose  name  and  address"  are 
stated  in  the  sworn  list  tn  be  demanded  of  the 
seller.    Rev.  St  1913.  {  2661. 

On  appeal  the  position  of  the  garnishee 
may  be  summarized  aa  follows:  Garnish- 
ment Is  not  the  proper  remedy.  The  rights 
of  an  attaching  creditor,  as  against  the 
garnishee,  are  not  superior  to  those  of  the 
debtor.  A  garnishee  is  not  liable  as  defend- 
ant's debtor,  unless  It  afHrmatlvely  appears 
that  at  the  time  of  the  garnishment  a  cause 
of  action  existed  against  the  former  in  favor 
of  the  defendant  for  the  recovery  of  a  legal 
debt  The  argument  as  thus  outlined  is 
not  without  support  in  adjudicated  cases. 
In  Mcintosh  &  Warren  v.  Owosso  Carriage 
&  Sleigh  Co.  (Tex.  Civ.  AppJ  146  S.  W.  239, 
it  was  held: 

"Where  the  purchaser  of  the  entire  stock  of 
an  insolvent  debtor  paid  full  value  for  the 
goods  without  fraud  in  making  the  purchase, 
and  had  none  of  such  goods  in  his  possession 
when  he  was  garnisheed  by  a  creditor  of  the 
seller,  judgment  could  not  be  rendered  against 
him  for  the  proceeds  of  the  goods  sold  as  a  trus- 
tee for  the  benefit  of  creditors." 

After  a  review  of  cases  the  Texas  court 
said: 

"A  purchaser  of  goods  from  ao  insolvent  debt- 
or may  in  fact  hinder,  delay  and  defraud  his 
creditors,  though  full  value  be  paid,  for  the  rea- 
son that  money  in  the  pocket  of  the  debtor  is 
beyond  the  reach  of  the  law.  In  such  case,  if 
the  purchaser  knew,  or  is  chargeable  with  no- 
tice, of  such  fraudulent  intent  by  fiction  of  the 
statute  of  frauds,  the  wisdom  of  which  has  met 
with  approval  since  its  passage  in  13  Elizabeth, 
the  title,  as  to  creditors,  remains  in  the  fraudu- 
lent creditor,  and  such  goods  may  be  seized  un- 
der execution  or  attachment,  or  a  lien  may  be 
fixed  upon  them  by  garnishment  while  they  re- 
main in  the  hands  of  the  fraudulent  purchaser. 
But  there  is  no  statute  in  this  state  which  gives 
a  creditor  any  title  to  the  proceeds,  of  such 
goods.  To- say  that  the  purchaser  who  in  good 
faith  has  paid  fall  valne  for  such  goods,  with- 
out any  intent  to  defraud,  though  such  purchase 
be  a  constructive  fraud  by  virtue  of  some  such 
statute  as  the  Bulk  Sales  Law,  holds  the  pro- 
ceeds of  such  goods  in  trust  for  creditors,  would 
indeed  be  a  fiction  of  law,  and  one  that  we  are 
not  prepared  to  announce.  The  purchaser  who 
pays  full  value  for  goods  does  not  in  fact  hold 
them  in  trust  for  the  seller,  nor  for  his  credi- 
tors, but  for  himself,  and  against  everybody. 
That  he  is  estopped  to  set  up  such  claim  where 
he  has  participated  in  the  fraudulent  intent  of 
the  seller  is  by  force  of  the  statute,  and  where 
the  statute  halts  the  courts  must  halt" 
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CTbe  weight  of  authority,  however,  and 
the  views  previously  announced  by  this  court, 
are  to  the  contrary.  In  Appel  Mercantile 
Ca  V.  Barker,  92  Neb.  66»,  138  N.  W.  1133, 
it  was  held: 

"One  who  obtains  possession  of  a  stock  of 
merchandise  pursuant  to  a  purchase  thereof  in 
bulk,  in  violation  of  the  statute,  will  be  held  to 
be  a  trustee  for  the  benefit  of  the  creditors  of 
his  vendor,  and  liable  as  garnishee." 

In  that  case  the  purchaser  bad  disposed 
of  the  stock  of  merchandise,  but  still  held 
title  to  land  exchanged  for  the  goods.  For 
this  reason  It  Is  Insisted  that  the  decision 
does  not  control  the  present  case;  but  the 
opinion  dtes  and  follows  Kohn  v.  Flshbach, 
36  Wash.  69,  78  Pac.  199,  104  Am.  St  Rep. 
941,  wherein  the  following  language  Is  used : 

"It  ia  true  the  Kamishee  answered  •  •  • 
that  he  did  not  at  that  time  have  any  of  the 
property  of  the  defendant  in  his  possession,  and 
that  he  was  not  indebted  to  him.  But  in  con- 
templation of  law  he  had  the  property  of  the 
defendant  in  his  bands,  because,  having  pur- 
chased the  property  in  fraud  of  law,  without 
complying  with  the  provisions  of  the  law  in  re- 
lation to  sales  of  property  in  bulk,  he  stood  in 
the  position  of  a  trustee  of  the  property,  re- 
sponsible to  the  cestui  que  trust  or  the  credi- 
tors for  the  disposition  of  such  property." 

Under  facts  Id^itlcal  with  the  present 
case,  it  was  said  In  Jaques  &  Tlnsley  Co.  v. 
Carstarphen  Warehouse  Co.,  131  Ga.  1,  62  S. 
B.  82: 

"As  a  general  rale,  a  garnishee's  liability  to 
a  creditor  of  the  principal  defendant  is  condi- 
tioned upon  his  liability  to  such  defendant — in 
other  words,  a  creditor  cannot  reach  by  garnish- 
ment any  assets  which  his  debtor  could  not  re- 
cover from  the  garnishee.  Tim  &  Co.  v.  Frank- 
Un,  87  Ga.  93,  13  S.  E.  259.  This  rule  is 
subject,  however,  to  an  exception  where  the  gar^ 
nisbee  is  in  possession  of  effects  of  the  defend- 
ant under  a  transfer  fraudulent  as  to  his  credi- 
tors. In  such  a  case,  though  the  defendant  can 
maintain  no  action  against  the  garnishee,  yet  a 
creditor  of  the  defendant  may  subject  the  ef- 
fects in  the  garnishee's  hands  by  garnishment 
•  *  •  What  is  the  liability  of  a  garnishee, 
who  held  goods  of  the  defendant  under  a  trans- 
fer void  as  to  the  creditors  of  the  latter,  but 
who  sold  them  prior  to  the  service  of  the  sum- 
mons of  garnishment?  •  •  •  We  are  of 
opinion  that  the  purpose  of  the  statute  regulat- 
ing sales  •  •  •  of  goods,  wares,  and  mer- 
chandise in  bulk  was  to  constitute  such  goods, 
etc.,  sold  in  bulk  without  complying  with  the 
provisions  of  the  statute,  trust  property  in  the 
hands  of  the  purchaser  for  the  benefit  of  the 
creditors  of  the  seller." 

Tbe  correct  rule  seems  to  be:  The  pur- 
chaser of  a  stock  of  mercdiandlse  transferred 
to  him  In  violation  of  the  Bulk  Sales  Law 
holds  the  proi)erty  as  trustee  for  the  seller's 
creditors,  and  his  liability  In  that  cai>aclty 
may  be  enforced  by  garnishment,  though  he 
has  paid  the  purchase  price  and  has  resold 
the  stock.  Appel  Mercantile  Co.  v.  Barker, 
92  Neb.  669,  188  N.  W.  1133;  Scheve  v. 
Vanderkolk,  07  Neb  204,  149  N.  W.  401; 
Musselman  Grocer  Co.  v.  Kldd,  Dater  &  Price 
Co.,  151  Mich.  478,  U5  N.  W.  409;  Mar- 
quette County  Savings  Bank  v.  Kolvlsto,  162 
Mich.  654,  127  N.  W;  680. 


It  was  suggested  In  argument,  as  a  rea- 
son for  reversing  the  Judgment  against  gar- 
nishee, that  he  bought  the  goods  in  bulk  be- 
fore the  note  was  executed;  but  the  point 
is  not  well  taken,  because  the  record  shows 
without  dispute  that  the  debt  evidenced  by 
the  note  was  Incurred  before  garnishee  made 
his  purchase. 

Garnishee  also  complains  that  plaintiff 
waited  too  long  before  asserting  any  right 
under  the  statute.  This  defense,  however,  Is 
not  established  by  tlie  record. 

Affirmed. 

HAMBR,  J.,  not  sitting. 


BISHOP  T.  LINCOLN  BASEBALL  CLUB. 
(No.  18149.) 
(Supreme  Court  of  Nebraska.    June  tS.  1915.) 

(St/Habui  by  th«  Court.) 

1.  Justices  ot  the  Peace  9=9168— Affkai/— 
TniE  TO  F11.E  Bond— Computation. 

The  statutory  period  of  10  days  for  filing 
an  appeal  bond  In  a  case  tried  before  a  justice 
of  the  peace  does  not  begin  to  run  until  the 
judgment  is  entered  on  the  docket. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  544,  560-578;  Dec. 
Dig,  ®=>159.] 

2.  Appeal,  and  Ebrob  9=9970— EIvidkrck  9=s 

187— DISCEETIONABT     BULINO-rFODWDAIIOK 

FOB  Secondabt  Evidence. 

In  a  jnry  trial  in  the  district  court,  the 
sufficiency  of  the  foundation  for  secondary  evi- 
dence of  the  contents  of  a  ledger  is  a  question 
for  the  presiding  judge,  and  his  ruling  will  not 
be  reversed  on  appeiQ,  unless  an  abuse  of  dis- 
cretion is  affirmatively  shown. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3849-3851;  Dec.  Dig.  ®=» 
970;  Evidence,  Cent  Dig.  H  674.  675;  Dec. 
Dig.  <S=»187.] 

AiH>eal  from  District  Court,  Lancaster 
County;   Westover,  Judge. 

Action  by  Cora  t>.  Bishop  against  the  Lin- 
coln Baseball  Club.  From  a  judgment  for 
defendant  on  a  directed  verdict,  plaintiff  ap- 
peals.   Affirmed. 

John  L.  Bishop,  of  Lincoln,  for  appellant 
Strode  &  Beghtol  and  F.  M.  TyrreU,  all  of 
Llnc(^n,  for  appellee. 

ROSE,  J.  This  is  a  statutory  proceeding 
against  a  garnishee  to  recover  f48.65,  the 
amount  of  an  unpaid  judgment  liability  of 
defendant  being  based  on  the  plea  that  the 
answer  in  garnishment  is  unsatisfactory. 
Rev.  St  1913,  I  8385.  The  original  suit  was 
commenced  before  a  justice  of  the  peace. 
Plaintiff,  on  a  claim  for  room  rent,  recovered 
a  Judgment  against  Wllkie  Clark,  a  ball  play- 
er, for  $18  and  oosta  H«  appealed  to  the  dis- 
trict court,  where  plaintiff  again  prevailed. 
The  Justlae  <A  the  peace,  however,  had  gar^ 
nlshed  the  Lincoln  Baseball  Club,  the  employ- 
er of  Clark,  and  the  garnishee  In  its  answer 
denied  that  it  was  indebted  to  him.  The 
present  aotlon  was  tnstltated  before  a  Justice 
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of  the  peace  to  recover  from  the  garnishee 
the  amount  of  Its  employe's  Indebtedness,  to 
plaintiff  on  the  ground  that  Its  answer  Is 
false.  Plaintiff  herein  recovered  Judgment 
for  the  full  amount  of  her  claim,  and  defend- 
ant appealed  to  the  district  court  At  the 
close  of  plaintUTs  testimony,  the  district 
court  directed  a  verdict  In  favor  of  de- 
fendant, and  plaintiff  has  appealed  to  this 
court. 

[1]  Two  questions  are  presented,  and  it  is 
first  argued  that  the  district  court  erred  in 
overruling  a  motion  by  plaintiff  to  dimiss  the 
agipeal  est  the  ground  that  the  appeal  bond 
was  not  filed  within  the  statutory  period  of 
10  days  from  the  rendition  of  the  Judgment 
Bev.  St  1913,  {  8452.  The  determination  of 
this  question  depends  on  the  date  of  the 
"rendition  of  the  Judgment"  for  the  purpose 
of  filing  an  aiveal  bond.  On  an  oivelope  con- 
taining the  papers  in  the  case  the  Justice  of 
the  piece,  after  the  trial  before  him,  made  the 
following  note: 

"Jane  26.  1912. 

"Judgment  is  hereby  entered  in  tbe  above- 
entitled  caae  fa>  favor  of  Cora  L.  Bishop  and 
against  the  Uncoln  Baseball  Club,  a  coniora- 
tion,  for  the  sum  of  $48.55  and  costs  of  suit" 

Afterward  the  Justice  of  the  peace  changed 
the  figure  "5"  in  the  date  line  to  "8,"  thus 
making  it  read  "June  28, 1912."  Judgment  was 
Altered  on  the  docket  of  the  Justice  of  the 
peace  Jime  28, 1912,  but  he  subsequently  sus- 
tained a  motion  by  plaintiff  to  change  the 
date  of  that  entry  to  June  25,  1912.  The  ap- 
peal bond  was  filed  within  10  days  from  June 
28,  1912,  and  tbe  district  court  refused  to  dis- 
miss the  appeal.  Is  the  ruling  correct?  A 
Justice  of  the  peace  is  required  to  keep  a  pub- 
lic record  in  what  is  known  as  "the  docket," 
but  the  statute  makes  no  provision  for  entries 
on  an  envelope.  The  docket  must  contain, 
among  other  enumerated  things,  "the  Judgment 
of  the  Justice,  8i>eclfylng  the  items  of  cost  in- 
cluded, and  the  time  when  rendered."  Rev. 
St  1913,  i  8532,  Bubd.  10.  The  docket  mtry 
most  be  made  at  the  time  the  Judgment  is 
rendered.  Rev.  St  1913,  }  8533.  Judgments 
enforcing  rights  and  authorizing  the  seizure 
of  the  property  of  litigants  are  not  left  to  the 
xaic&ctaia  memory  of  Judicial  officers  or  to 
nmnoranda  prepared  by  them  on  loose  pa- 
pers. The  constitutional  right  of  appeal  does 
not  depend  on  changed  dates  Inserted  by  Jus- 
tices of  the  peace  in  unofficial  documenta 
The  law  does  not  recognize  as  a  Judicial  rec- 
ord the  unofficial  minutes  of  a  Justice  of  the 
peaces  Beaerlein  t.  Hodges,  10  N.  T.  Supp. 
505.1  According  to  statute,  an  appeal 
from  a  Judgment  of  the  district  court  must 
be  commenced  within  six  months  "after  the 
rendition  of  the  Judgment"  Rev.  St  1913,  | 
8203.  That  provision  was  construed  in  Bick- 
el  V.  Dntcher,  85  Neb.  761,  53  N.  W.  663,  over- 
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ruling  Horn  v.  MUler,  20  Neb.  98,  29  K  W. 
260,  the  rule  announced  being: 

"The  time  within  whidi  an  appeal  may  be 
taken  from  a  decree  of  the  district  coart 
does  not  beirfn  to  run  until  such  decree  has  been 
entered  of  record,  ao  that  it  is  within  the  power 
of  the  appellant  to  comply  with  the  statute  reg- 
ulating appeals,  by  filing  in  this  court  a  certi- 
fied transcript  of  tbe  proceedings  of  the  district 
court" 

In  the  opinion  It  was  said: 

"But  that  the  judgment  must  be  made  a  matter 
of  record  in  order  to  limit  the  time  for  appeal 
is  a  proposition  well  sustained  by  authority." 

By  analogy  the  time  for  filing  an  appeal 
bond  in  an  action  before  a  Justice  of  the 
peace  does  not  t>egin  to  ran  until  the  Judg- 
ment is  entered  on  the  docket,  the  statute  re- 
quiring such  a  tKmd  to  be  filed  within  10  days 
"from  the  rendition  of  the  Judgment"  Rev. 
St  1913,  I  8452.  It  follows  that  tbe  trial 
court  did  not  err  in  overruUng  the  motion  to 
dismiss  the  appeal. 

[2]  Tbe  other  proposition  argued  by  plain- 
tiff is  assigned  error  in  the  refusal  of  the  trial 
oonrt  to  permit  her  to  adduce  secondary  evi- 
dence showing  the  contents  of  the  ledger  ac- 
count between  defendant  and  Clark  at  the  time 
of  the  garnishment  The  account  was  in  ev- 
idence before  the  justice  of  the  peace^  and  the 
attorney  for  plaintiff  testified  that  defendant's 
counsel  took  the  ledger  away.  The  latter, 
however,  said  it  was  left  with  the  Justice  of 
the  peace.  Though  plalntifTs  attorney,  prior 
to  the  trial  before  the  Justice  of  the  peace, 
demanded  an  inspection  of  the  ledger  and 
obtained  a  copy  of  Clark's  account,  he  did  not 
serve  on  defendant  a  notice  to  produce  the 
book  In  any  court  but  relied  upon  opposing 
counsel  to  produce  it  in  tbe  district  court. 
While  a  subpoena  duces  tecum  was  served  on 
the  defendant's  secretary,  the  record  was  not 
in  bis  possession,  and  he  said  he  was  unable 
to  find  it  in  his  office.  As  stated,  there  was 
proof  that  the  ledger  had  been  left  with  the 
Justice  of  the  peace,  but  he  was  not  called  as 
a  witness.  In  searching  for  a  missing  record 
and  in  accounting  for  its  loss  dili^nce  is  re- 
quired to  make  secondary  evidence  available. 
Samuelson  v.  Gale  Mfg.  Co.,  1  Neb.  (Unof.) 
816,  95  N.  W.  809;  Dempster  Mill  Mfg.  Co. 
V.  First  Nat  Bank,  49  Neb.  321,  68  N.  W.  477. 
The  last  custodian  should  be  produced  as  a 
witness.  Jones,  Evidence  (2d  Ed.)  $  213; 
Myers  v.  Bealer,  80  Neb.  280,  46  N.  W.  479. 
The  sufficiency  of  the  foundation  for  second- 
ary evidence  is  addressed  to  the  discretion  of 
the  trial  Judga  Hapgood  Plow  Co.  v.  Martin, 
16  Neb.  27,  19  N.  W.  512;  Bradstreet  v. 
Grand  Island  Banking  Co.,  89  Neb.  690,  131 
N.  W.  956.  In  the  present  case  an  abuse  of 
discretion  In  rejecting  secondary  evidence  of 
the  contents  of  the  ledger  is  not  affirmatively 
shown. 

Affirmed. 

MOBRXSSBT,  C.  J.,  and  HAMER,  J.,  not 

sitting. 
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BROWN  ▼.  OMAHA  &  C.  B.  ST.  BY.  CO. 
(Na  18182.) 

(Supreme  Court  of  Nebraska.    June  18,  1916.) 

(Bvllalnu  by  the  Court.) 

1.  MAaxEB  AND  Servant  «=s217— DErKonvB 
Appuances — Notice  to  Sebvant. 

An  employ^  is  not  chargeable  with  notice 
of  defects  in  the  macliinery  or  appliances  used 
in  the  business,  unless  tlie  observation  and  in- 
spection of  such  machinery  or  appliances  is 
within  the  line  of  his  duties  or  the  defects  are 
obvious. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  674-600;  Dec.  Dig. 
<8=>217J 

2.  Mastee  and  Seevant  ®=»101,  102,  125 — 
Safe  Appliances  and  Place  to  WOBk— 
Duty  of  Maoter. 

An  employer  is  bound  to  exercise  reasonable 
care  to  furnish  his  employes  with  a  safe  place 
to  work,  under  the  conditions  and  circumstances 
of  the  employment,  and  the  employer  is  negli- 
gent if  the  employment  is  rendered  unsafe  by 
reason  of  defects  in  the  machinery  or  appliances 
used  therein,  which  defects  were  known  to  the 
employer,  or  would  have  been  known  if  he  bad 
ttsed  reasonable  diligence  under  the  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  »  135,  171,  174,  178-184, 
192,  243-251 ;    Dec.  Dig.  <&=>10i,  102,  125.] 

3.  Appeal  and  Ebbor  <e=»999— Master  and 
Servant  iS=>227,  205— Injury  to  Servant— 

CONTRIBUTOBT    NEOLIOENOB. 

In  an  action  for  damages  on  account  of  neg- 
ligence of  defendant  the  plaintiff  cannot  re- 
cov<er  if  he  himself  was  also  guilty  of  negli- 
gence which  contributed  to  the  accident  which 
caused  the  damage.  The  burden  of  pro<^  is 
upon  the  defendant  to  establish  contributory 
negligence  on  the  part  of  the  plaintiff.  Su<di 
question  is  peculiarly  for  the  jury ;  and  the  ver- 
dict thereon  will  not  be  disturbed  unless  clearly 
wrong. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §J  3912-3921,  3923,  3924 ; 
Dec.  Dig.  ©=999 :  Master  and  Servant  Cent. 
]Wg.  I!  668,  669,  877-908,  955;   Dec.  Dig.  «=> 

4.  Master  and  Servant  ®=>29a— Trial  ®=» 
296— Harmless  Error— Instbhctions— Safe 
Place  to  Work.. 

In  such  action  for  damages  alleged  to  have 
been  caused  by  a  defect  in  the  machinery  or 
appliances  furnished  by  the  defendant  employer, 
it  is  erroneous  to  instruct  the  Jury  that  the 
employer  is  bound  to  furnish  his  employ^,  a  safe 
place  to  work.  The  duty  of  the  employer  in 
that  regard  is  to  furnish  a  place  to  work  rea- 
sonably safe  under  all  the  conditions  and  cir- 
cumstances of  the  employment  But  the  judg- 
ment will  not  be  reversed  for  such  error  if  such 
instruction  is  immediately  followed  by  a  full 
and  correct  explanation  of  the  meaning  and  use 
of  the  expression  "safe  place  to  work,"  and  it 
appears  from  all  of  the  instructions  that  the 
jury  has  not  been  misled  by  the  error  complain- 
ed of. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  1148-1156,  1158-llCO; 
Dec.  I>ig.  <S=»li93;  TriaL  Cent  DiK.  f{  705- 
713,  715,  716,  718 ;  Dec.  Dig.  <S=»296.] 

5.  Sufficiency  op  Evidence. 

I'pon  examination  of  the  evidence  indicated 
in  the  opinion,  it  is  found  that  the  verdict  of 
the  jury  upon  the  several  questions  of  fact  is 
not  so  clearly  unsupported  by  the  evidence  as 
to  require  a  reversal. 


Appeal  from  District  Courts  Douglas  Coan- 
ty;  Leslie,  Judge. 

Action  by  Clara  M.  Brown,  administratrix 
ot  the  estate  of  Walter  T.  Brown,  deceased, 
against  the  Omaha  &  Council  Bluffs  Street 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

John  L.  Webster  and  W.  J.  ConneU,  both  of 
Omaha,  for  appellant  W.  H.  Hatteroth  and 
H.  H.  Bowes,  both  of  Omaha,  for  appellee. 

SEDGWICK,  J.  Walter  T.  Brown  was  a 
Lineman  in  the  service  of  the  defendant  com- 
pany. He,  with  other  linemen,  was  engaged 
In  placing  an  additional  cable  under  the 
Union  Pacific  bridge  over  the  Missouri  river 
between  Omaha  and  Council  Bluffs.  While 
they  were  working  40  or  50  feet  above  the 
ground,  Brown  fell  and  was  Instantly  killed. 
The  plaintiff,  as  administratrix  of  bia  estate, 
brought  this  action  In  the  district  court  tor 
Douglas  county,  alleging  that  the  accident 
was  caused  by  the  negligence  of  this  defend- 
ant. She  recovered  a  verdict  and  Judgment, 
and  the  defendant  has  appealed. 
The  plaintiff  alleged  in  her  petition: 
"That  the  injuries  to  and  death  of  said  Walter 
T.  Brown  were  caused  by  the  carelessness  and 
negligence  of  the  defendant,  particularly  in 
that:  (a)  The  said  defendant  was  negligent  and 
careless  in  permitting  the  cable  or  wire  that 
broke  and  gave  way  to  be  and  become  old,  rusty, 
and  worn  out ; '  (b)  the  said  defendant  failed  to 
furnish  a  support  or  scaffold  of  sufficient 
strength  for  the  use  of  said  Walter  T.  Brown 
while  performing  his  duties  as  such  lineman  at 
the  time  he  fell,  as  aforesaid :  (c)  the  said  de- 
fendant failed  to  warn  said  Walter  T.  Brown  of 
the  unsafe  condition  of  said  cable  or  wire  that 
broke  and  gave  wa^;  (d)  the  defendant  failed 
to  have  and  malntam  under  the  support  where 
said  Walter  T.  Brown  was  working,  any  scaf- 
fold, staging  support,  or  other  device  for  the 
purpose  ofl  preventing  the  said  Walter  T. 
Brown  from  falling  to  the  ground  in  case  of 
accident  to  the  support  on  which  he  was  stand- 
ing while  performing  his  work." 

For  answer  the  defendant  denied  that — 
"the  cable  upon  which  Walter  T.  Brown  was 
situated  at  the  time  of  the  accident  described 
in  plaintiffs  amended  petition  broke,  or  that 
there  was  any  movement  of  said  cable  not  rea- 
sonably to  have  been  expected  by  the  said  Wal- 
ter T.  Brown,  and  denies  that  it  was  negligent 
or  careless  in  failing  to  provide  proper  safety 
appliances  for  the  said  Walter  T.  Brown,  and 
denies  that  at  the  time  of  said  accident  said 
Walter  T.  Brown  was  at  a  place  where_  he  was 
required  to  be  in  the  performance  of  his  work, 
or  that  said  Walter  T.  Brown  was  directed  or 
required  to  work  in  an  unsafe  place." 

It  also  alleged  that  at  the  time  of  the  ac- 
cident the — 

"said  Walter  T.  Brown  was  crawling  along  the 
top  of  swinging  cables  between  the  crossarms 
by  which  said  cables  were  supported.  Defend- 
ant alleges  it  was  no  part  of  the  duties  of  the 
said  Walter  T.  Brown  at  any  time  to  crawl 
along  said  cables  in  the  manner  above  described ; 
that  said  Walter  T.  Brown  had  been  forbidden 
by  the  defendant  to  go  onto  and  along  said 
cables,  and  said  Walter  T.  Brown  was  given 
positive  and  explicit  orders  not  to  travel  over 
or  go  upon  said  cables  between  crossarms;   that 


®::9For  other  cases  see  sun*  topic  and  K£Y-NUMBE:R  la  all  Key-Nambersd  Digests  and  Indezw 
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aaid  Walter  T.  Brown  waa  ijoaseased  of  ample 
experience  and  knowledge  of  his  work  to  fiul; 
apprise  bim  of  the  danger  in  bo  doing.  Defend- 
ant further  alleges  that,  notwithstanding  re- 
peated admonitioua  given  by  the  defendant,  as 
above  set  forth,  and  although  a  safe  method  ex- 
isted for  traveling  between  the  crossanns  upon 
which  said  Walter  T.  Brown  was  engaged  in 
working,  said,  Walter  T.  Brown  cardeasly, 
negligently,  and  willfully,  and  recklessly  crawl- 
ed out  upon  said  cables  in  the  manner  aforesaid. 
Further  answering,  defendant  alleges  that  Wal- 
ter T.  Brown  was  provided  with  a  belt  such  as 
is  used  by  linemen  for  their  protection  while 
engaged  in  work  of  the  character  of  that  in 
which  the  said  Walter  T.  Brown  was  engaged 
at  the  time  of  the  accident ;  that  saSd  belt  was 
good  and  sufficient  protection  to  Walter  T. 
Brown  in  pursuance  of  bis  said  duties;  that 
said  Walter  T.  Brown  had  been  directed  to  use 
■aid  belt  when  encaged  in  said  work ;  that  the 
said  Walter  T.  Brown  was  perfectly  familiar 
with  the  use  of  said  belt,  and  that  at  the  time 
said  Walter  T.  Brown  was  injured  the  use  of 
the  safety  belt  was  necessary  and  practicable; 
that  said  Walter  T.  Brown  carelessly,  negli- 
cently,  and  wilCully  failed  to  use  said  safety  de- 
■vice,  thereby  causing  the  injuries  complained  of, 
although  said  safety  device  would,  at  said  time 
and  place,  have  been  good  and  sufficient  protec- 
tion to  the  said  Walter  T.  Brown,  had  he  obey- 
ed instructions  concerning  the  use  thereof." 

The  defendant  denied  the  plaintiff's  alle- 
gations of  negligence  on  the  part  of  defend- 
ant Tbe  defendant's  allegations  of  contrlb- 
atory  negligence  were  denied  by  tbe  plaintiff. 

[1]  The  first  serious  qaestion  presented  Is 
whether  the  evidence  Is  sufficient  to  Justify 
the  finding  of  negUgenoe  <«i  the  part  of  the 
defendant,  which  was  the  proximate  cause 
of  the  accident  There  were  several  cables 
already  in  place  a  few  Inches  apart  on  oak 
crossarms.  It  was  the  custom  of  these  line- 
men to  stand  or  sit  upon  these  cables  while 
"tying  in"  another,  that  is,  fastening  another 
cable  near  them  upcu  the  same  crossarm. 
Mr.  Potter,  another  lineman,  was  working  up- 
on this  cable,  fastening  it  at  another  cross- 
arm  40  or  50  feet  from  the  crossarm  where 
tbe  deceased  was  or  had  been  at  work.  He 
was  sitting  upon  the  cables.  When  the  guy 
wire  broke,  the  cable  "t»:oke  loose  from  the 
Insulation,"  and  there  was  such  a  disturb- 
ance of  the  cable  on  which  he  was  sitting 
that  it  was  with  difficulty  that  he  saved 
himself  from  falling.  Near  the  place  where 
tbese  men  were  working  the  cable  turned 
to  the  side  and  downward  to  reach  to  the 
power  house.  The  purpose  of  the  guy  wire 
was  "to  hold  tbe  strain  to  keep  the  slack 
from  pulUng  around  the  short  corner  of  the 
two  crossarms.  •  •  •  They  ain't  suppos- 
ed" to  hold  the  weight  of  a  man,  but  "do, 
though,  lots  of  times."  If  the  deceased  was 
relying  upon  this  cable  as  Potter  was,  the 
movement  of  the  cable  was  sufficient  to  cause 
bis  fall.  Any  weight  on  the  cable  "would 
bave  the  effect  of  putting  a  strain"  on  tbe 
guj  wire.  The  defendant,  of  course,  knew 
that  the  linemen  relied  up<xi  the  cables  as 
they  did.  The  guy  wires  were  evidently  sup- 
posed to  have  sufficient  strength  to  resist  this 
strain.  The  guy  wire  had  been  in  jiosltlon 
for  several  years.    "One  end  of  it  was  very 


rusty.    In  fact  it  was  rusted  entirely  off  at  one 

end."  Tbe  evidence  justifies  tbe  finding  that 
the  guy  wire  was  defective.  At  this  point  the 
defendant  suggests  that  the  linemen  should 
have  known  this ;  that  it  was  their  duty  to 
report  any  such  defect  It  would  seem  to 
be  the  duty  of  any  employ6  of  the  company 
to  report  such  a  condition  if  observed.  But 
the  proper  inspection  of  these  wires  is  of  so 
much  Importance  that  it  might  be  mode  the 
special  duty  of  competent  men.  The  break 
in  this  wire  was  at  some  distance  from  the 
crossarm  at  whidl  this  lineman  was  supposed 
to  work,  the  condltl<«  of  the  wire  was  not 
observable  from  the  position  of  the  deceas- 
ed, and  the  evidence  is  not  so  clear  that  he 
ought  to  have  known  the  condition  of  this 
wire  as  to  admit  of  no  other  conclusion.  On 
the  other  hand,  the  evidence  wia  support  the 
finding  that  the  defendant  might,  and  ought, 
to  have  known  that  this  wire  was  Insuffldent 
to  support  the  strain  that  might  reasonably 
be  expected  to  be  put  upon  It  The  witnesses, 
as  to  plan  and  arrangement  of  Qiese  compli- 
cated wires,  supports,  and  appurtenances, 
were  mostly  linemen  familiar  with  their 
work,  but  not  experts  in  planning  or  explain- 
ing these  things.  There  are  photographs  and 
blueprints  in  the  record  that  are  curious  and 
somewhat  instructive  to  ordinary  men,  but 
would  no  doubt  be  more  Interesting  to  ex- 
perts. Under  these  circumstances  it  may  be 
that  the  Jury  failed  to  get  a  full  understand- 
ing of  tbe  situation.  It  is  doubtful  whether 
the  court  Is  more  competent  And  with  some 
hesitation  we  conclude  that  we  ought  not  to 
reject  the  findings  of  tbe  Jury  that  the  de- 
fendant was  negligent  in  allowing  this  iguy 
wire  to  remain  in  this  condition,  and  that 
this  negligence  was  a  proximate  cause  of  the 
Injury. 

[2]  2.  Another  difficult  question  presented 
Is  as  to  the  allegations  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The 
place  where  deceased  fell  was  from  20  to  40 
feet  to  the  east  of  the  crossarm  upon  which 
he  was  supposed  to  be  at  work.  When  he 
had  finished  his  work  at  that  crossarm  he 
was  expected  to  go  down  a  ladder  or  "lat- 
ticework" to  a  safe  crossing  place  and  pro- 
ceed to  ladders  reaching  to  the  second  cross- 
arm.  The  work  at  the  Intermediate  cross- 
arm  was  being  done  by  other  linemen.  The 
defendant  alleges  that  the  deceased.  Instead 
of  pursuing  this  safe  way,  was  attempting  to 
"crawl"  along  the  cables  to  the  second  cross- 
arm,  a  distance  of  something  more  than  100 
feet  and  past  the  station  where  the  other 
linemen  were  at  work.  No  witness  testifies 
that  tbe  deceased  was  attempting  to  do  this. 
But  the  fact  that  he  had  probably  finished 
the  work  where  he  was,  and  especially  the 
fact  that  his  body  fell  so  far  from  directly 
below  the  place  he  was  or  had  been  working, 
are  urged  as  sufficient  evidence  that  he  was 
attempting  to  cross  over  on  the  cables.  De- 
fendant's counsel,  on  cross-examination,  ask- 
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ed  a  witness  of  plaintiff  whether  there  were 
"any  obstruction  or  cross  beams  or  bars  to 
prevent  or  In  any  way  Interfere  with  his 
body  falling  straight  down,  perpendicularly?" 
The  witness  answered:  "I  couldn't  say  In 
regard  to  that,  but  I  think  not"  By  con- 
sent of  parties  that  part  of  the  answer,  "I 
think  not"  was  stricken  out  as  "not  proper 
cross-examination  and  calling  for  the  conclu- 
sion of  the  witness."  Judging  from  the  com- 
plication of  "obstructions,  cross  beams  and 
bars"  shown  in  the  photographs,  it  would 
seem  that,  without  evidence  that  there  were 
no  obstructions,  and  that  the  body  must  have 
fallen  directly  to  the  ground,  the  evidence  Is 
not  conclusive  that  the  deceased  was  at^ 
tempting  to  cross  over  on  the  cables,  especial- 
ly since  his  next  work  would  be  at  the  second 
crossarm,  and  he  would  have  to  pass  the 
linemen  working  at  the  intermediate  station. 
The  Jury  have  found  that  the  defendant's 
evidence  upon  this  point  is  not  sufficient,  and 
it  is  not  so  conclusive  as  to  require  us  to 
reject  that  finding. 

[3]  3.  The  deceased  was  provided  with  a 
UCe  belt,  which  was  fastened  around  his  per- 
son, and  could  have  been  so  attached  to  a 
cable  or  other  support  as  to  have  prevented 
his  fan.  But  the  evidence  comes  far  short 
of  establishing  that  he  was  so  situated  that 
he  could  and  ought,  if  exercising  reasonable 
care,  avail  himself  of  that  means  of  safety. 
We  cannot  say  from  this  evidence  whether 
he  was  still  at  work  "tying  in  the  cable"  or 
had  finished  that  and  was  preparing  to  go 
down. 

[4]  4.  One  of  the  court's  instructions  to  the 
jury  was: 

"It  is  the  duty  of  the  employer  to  famish  to 
his  workmen  a  sate  place  to  work,  and  it  is  the 
duty  of  the  employer  to  inform  him  of  all  lat- 
ent dangers  connected  with  the  employmeut; 
and,  where  the  place  and  kind  of  work  to  be 
performed  is  hazardoaa  and  dangerous,  to  fur- 
nish said  employes  with  a  safe  place  in  which 
to  perform  that  work.  If  you  believe  from  the 
evidence  that  the  guy  wire  was  not  safe,  and 
that  Walter  Brown  was  required  to  work  on 
the  feeder  cable,  which  was  supported  in  part  by 
the  guy  wire,  and  that  said  guy  wire  had  been 
in  that  position  for  four  years  and  was  rusted 
and  frazzled  at  the  end,  and  that  defendant 
knew  of  this  condition,  or,  by  the  exercise  of 
ordinary  care  could  have  known  of  it,  then  you 
are  instructed  that  it  was  negligence  in  the  de- 
fendant in  not  finding  out  whether  or  not  the 
said  guy  wire  was  safe,  and  negligence  on  the 
part  of  defendant  to  instruct  Brown  to  work  in 
a  position  where  he  would  necessarily  have  to 
place  part  of  his  weight  upon  said  feeder  cable 
to  which  said  guy  wire  was  attached,  and  the 
plaintiff  would  be  entitled  to  recover  in  this 
case,  unless  you  find  from  the  evidence  that  said 
Walter  T.  Brown  was  guilty  of  negligence  which 
directly  contributed  to  the  injury  complain- 
ed of.'* 


This  Instraction  was  dearly  erroneons,  and 
was  especially  dangerous  In  a  case  of  this 
kind.  It  is  impossible  that  linemen  employ- 
ed as  these  men  were  can  have  a  place  to 
work  that  is  absolutely  safe.  If  it  Is  reason- 
ably safe,  considering  all  of  the  dream- 
stances  and  the  nature  of  the  employment, 
that  is  all  that  can  be  demanded.  But  this 
instruction  repeats  the  statement  that  the 
employ^  is  entitled  to  a  safe  place.  While 
the  word  "safe"  will  not  admit  of  compari- 
son, still  the  idea  of  safety  is  always  com- 
parative. ,There  is  no  such  thing  as  absolute 
safety  in  this  world.  If  the  instructions  of 
the  court,  taken  all  together,  make  so  plain 
the  sense  in  which  the  word  "safe"  la  used 
In  the  instruction  quoted  that  the  Jury  would 
not  probably  be  misled  thereby,  the  error  la 
without  prejudice.  The  only  questions  of 
negligence  on  the  part  of  the  defendant 
which  the  court  submitted  to  the  Jury  were 
as  to  this  guy  wire,  its  breaking,  and  its 
consequences.  All  other  questions  of  defend- 
ant's negligence  were  determined  by  the 
court  The  main  part  of  the  instruction 
tends  to  show  In  what  sense  the  word-  Is 
used,  and  the  court  also  told  the  Jury: 

"Xou  are  instructed  that  the  defendant  was 
not  an  insurer  of  the  safety  of  Walter  T.  Brown 
while  he  was  engaged  as  a  lineman  and  doing 
the  usual  work  of  a  lineman.  *  *  *  If  yoa 
find  from  the  evidence  in  this  case  that  any  defect 
in  the  stay  wire  that  broke  at  the  place  where 
it  broke  was  a  latent  or  hidden  defect  not 
known  to  defendant,  and  that  could  not  reason- 
ably have  been  discovered  or  known  to  it  in 
the  exercise  of  ordinary  care,  no  liability  would 
exist  in  this  case  on  the  part  of  said  defendant 
by  reason  of  the  fact  that  said  stay  wire 
broke." 

The  Jury  mast  have  considered  that,  if  the 
evidence  showed  that  the  defendant  bad 
done  the  things  so  plainly  specified  In  these 
InstructlonB,  It  had  famished  the  plaintiff 
with  a  safe  place  to  "work,"  within  the 
meaning  of  that  word  as  used  in  the  Instruo 
tlon  complained  of. 

Other  instructions  are  crltldced,  bat,  tak- 
en as  a  whole,  we  cannot  say  that  they  were 
erroneous  to  the  prejudice  of  defendant 
We  cannot  extend  this  opinion,  already  too 
long,  for  a  detailed  discussion  of  them. 

[B]  The  questions  involved  In  this  case 
have  presented  unusual  difficulties,  and  iier- 
haps  they  are  not  free  from  doubt  Our  con- 
clusion is  that  there  is  no  suc^  prejudicial 
error,  and  the  verdict  is  not  so  cjearly  wrong, 
as  to  require  a  reversal.  The  Judgment  la 
affirmed. 

FAWGBTT,  HAMBH,  and  ROSB,  JJ..  not 
sitting. 
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NXB-SCHNEIDERr-FOWLBB    GBAIN    00, 
T.   HOPKINS  et  al.     (Na  18126.) 

(Suprenw  Court  of  Nebraska.    June  18,  1915.) 

(SyUahut  hy  the  Court.) 

Deeds   ®=»165— Beeach   or  Conditiok— Be- 

VEB8I0N  OF  Title. 

A  subfddiary 'corporation  of  a  railroad  com- 
pany was  the  owner  ot  land  suitable  for  an 
elevator  site  adjacent  to  the  tracks  of  the  rail- 
road company.  The  land  was  conveyed  to  a 
grain  company  without  other  consideration  than 
a  written  contract,  wherein  it  was  provided  that 
the  grain  company  should  build  and  operate  a 
grain  elevator  thereon,  the  railroad  company 
to  furnish  a  "free  in-switch"  thereto,  and  in 
case  of  the  destrnction  of  the  elevator  by  fire,  or 
otherwise,  the  grain  company  should  rebuild 
within  a  reasonable  time  and  on  failure  so  to 
do  title  should  revert  to  the  grantor.  The  ele- 
Tator  was  destroyed  by  fire  April  3,  1910.  Pri- 
or to  July  27,  1911,  the  grain  company  had 
taken  no  steps  toward  rebuilding,  nor  did  it 
then  show  an  unaualified  intention  to  rebuild. 
Held,  that  the  title  to  the  land  reverted  to  the 
grantor. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  S  521;  Dec.  Dig.  «=>165.] 

Appeal  from  District  Court,  Douglas  Coun- 
ty; Kennedy,  Judge. 

Action  by  the  Nye-Sohneider^Fowler  Grain 
Company  against  Michael  Hopkins  and  oth- 
ers. Impleaded  with  the  Chicago  Great  West- 
em  Ballroad  Company  and  others.  From 
a  Judgment  for  defendants,  plalntlfl  ai4)eals. 
Affirmed. 

Courtrlght  &  Sldner,  of  Frem(»it,  tor  ap- 
pellant Wm.  Balrd  &  Sons,  of  Omaha,  and 
Ralph  M.  Shaw,  of  Chicago,  111.,  for  appel- 
lees. 

MOBEISSET,  0.  J.  This  action  Is  brought 
by  plaintiff  to  quiet  the  title  to  the  real  es- 
tate involved,  an  elevator  site  in  the  city  of 
Omaha,  and  to  remove  clouds  from  the  title. 
The  defendant  Hopkins,  together  with  sev- 
eral other  defendants,  made  default  and  a 
decree  was  entered  against  them,  but  the 
Chicago  Great  Western  Ballroad  Company 
and  its  subsidiary  corporations,  the  Mason 
City  &  Ft  Dodge  Ballroad  Company  and 
Omaha  Grain  Terminals,  filed  answers  and 
cross-petitions,  and  from  a  decree  In  favor 
of  these  corporations  plaintiff  appeals. 

The  Chicago  Great  Western  Ballroad  Com- 
pany owns  all  of  the  stock  of  the  Mason  City 
A  Ft  Dodge  Ballroad  Company,  which  in 
turn  owns  all  of  the  stock  of  the  Omaha 
Grain  Terminals.  The  case  appears  to  have 
been  tried  on  the  theory  that  the  subsidiary 
corporations  were  not  bound  by  the  acts  of 
the  parent  corporation.  But  this  theory  Is 
abandoned  In  this  court,  and  it  Is  admitted 
that  the  real  controversy  is  between  the 
plaintiff  company,  which,  so  far  as  this  prop- 
erty is  ccmcemed,  has  succeeded  to  the  rights 
and  interest  of  the  Nye-Schneider-Fowler 
Company,  and  the  Chicago  Great  Western 
Ballroad  Company,  which  represents  the  in- 
terests of  Itself  and  Its  subsidiary  corpora- 


tions. Prior  to  March,  1906,  the  tlUe  stood 
In  the  Omaha  Grain  Terminals.  The  Chicago 
Great  Western  Ballway  Company  has  since 
been  reorganized,  and  Is  now  doing  business 
under  the  name  of  Chicago  Great  Western 
Ballroad  Company,  and  is  the  real  defend- 
ant herein.  The  plaintiff,  Nye-Schneider- 
E\)wler  Grain  Company,  Is  a  subsidiary  cor- 
poration of  Nye-Schnelder-Fowler  .Company. 
For  many  years  this  latter  company  has  been 
engaged  In  the  grraln  business,  and  in  1906 
It  was  desirous  of  securing  terminal  facilities 
In  the  city  of  Omaha.  The  Chicago  Great 
Western  Ballway  Company  was  desirous  of 
securing  the  business  of  this  grain  company, 
and  an  agreement  was  made  wnereoy  the 
terminals  company  conveyed  by  deed,  abso- 
lute in  form,  the  land  Involved  herein  to  the 
grain  company,  but  at  the  same  time  a  con- 
tract was  made  and  entered  into  between  the 
parties,  whereby  the  grain  company  agreed 
to  ere<^  maintain,  and  operate  a  grain  ele- 
vator, with  a  minimum  capacity  of  750,000 
bushels,  upon  the  land  conveyed,  and  the 
railroad  company  agreed  to  furnish  a  "free 
in-switch"  as  long  as  the  elevator  should  be 
operated  by  the  contracting  grain  company, 
or  any  company  controlled  by  It,  but  no  long- 
er, and  the  grain  company  agreed  that, 
should  the  elevator  be  destroyed  by  Are,  or 
otherwise.  It  would  rebuild  the  same  within 
a  reasonable  time,  or,  falling  to  thus  rebuild, 
reconvey  the  real  estate  to  Oie  grantor.  The 
elevator  was  built  according  to  the  agree- 
ment, and  operated  untU  April,  1910,  when  it 
was  burned.  There  was  a  great  quantity  of 
grain  in  the  elevator  at  the  time  of  the  fire, 
and  this  continued  to  burn  for  several 
months.  Plaintiff  took  no  immediate  steps 
toward  the  reconstruction  of  the  elevator, 
but  during  the  summer  succeeding  the  fire 
there  was  correspondence,  between  the  real 
parties  in  Interest  herein,  which  shows  that 
the  railroad  company  was  desirous  of  hav- 
ing plaintiff  continue  to  do  business  over  its 
lines,  but  that  it  was  anxious  to  be  freed 
from  Its  contract  to  furnish  a  "free  In- 
swltch."  The  matter  ran  along  In  an  unset- 
tled way  until  July,  1911,  when  a  new  mem- 
orandum agreement  was  drawn  up  and  O. 
K.'d  by  Mr.  Fowler,  acting  for  the  plaintiff 
company,  and  Mr.  Somers,  the  general  freight 
agent  of  the  railroad  company.  We  think  it 
must  be  admitted  that  plaintiff  had  forfeited 
the  title  under  the  terms  of  the  contract 
made  in  March,  1906,  but  plaintiff  contends 
that  the  effect  of  the  July,  1911,  memoran- 
dum Is  to  cancel  In  all  respects  the  contract 
of  March,  1906,  which  required  plaintiff  to  re- 
build within  a  reasonable  time,  or,  on  fail- 
ure so  to  do,  to  reconvey  the  title.  The  July 
memorandum  was  designed  to  give  plaintiff 
a  lease  upon  a  grain  elevator  owned  by  one 
of  the  railroad  company's  subsidiary  cor- 
porations, and  plaintiff  ralinquished  all  rights 
to  a  "free  In-swltch,"  and  the  land  In  con- 
troversy was  to  be  freed  from  the  provisions 
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of  tbe  March,  1906,  contract.  Nine  days  lat- 
er Mr.  Somers,  the  freight  agent,  wrote  plain- 
tiff that  he  had  exceeded  his  authority  in  at- 
tempting to  bind  the  subsidiary  corporations, 
as  he  was  not  one  of  their  officers,  and  sub- 
mitted two  counter  propositions,  which  re- 
lated to  the  leasing  of  the  elevator  controlled 
bjE  defendant  and  the  rellnqnlshment  of 
plaintiff's "  rights  under  the  agreement  of 
March,  1906.  He  also  expressed  the  hope 
that  at  the  termination  at  the  lease  for  the 
elevator  plaintiff  would  either  rebuild  on  its 
old  site,  or  that  the  relations  between  the 
parties  would  be  such  that  a  renewal  lease 
for  tbe  elevator  might  be  made,  and  asked 
an  acquiescence  in  the  proposed  modifica- 
tions. Without  waiting  for  a  reply  the  rail- 
road company  on  the  following  day  Issued 
its  new  tarUr  providing  for  an  in-switching 
charge. 

The  original  conveyance-  was  made  to 
plalntifT  for  the  purpose  of  having  grain  ele- 
y&tors  built  in  order  that  the  railroad  com- 
pany might  get  the  freight  resulting  there- 
from. The  correspondence  shews  that  after 
the  fire  the  railroad  company  desired  to  have 
the  elevator  rebuilt,  but  it  shows  also  that 
the  railroad  company  was  complaining  of  the 
burden  which  the  "free  in-switching"  clause 
of  the  contract  placed  npon  it,  and  was  de- 
sirous of  being  relieved  from  this  burden. 
On  the  other  hand,  the  record  discloses  a  dis- 
position on  the  part  of  the  plaintiff  to  defer 
the  erection  of  &  new  elevator,  and,  perhaps, 
a  desire  to  take  over  an  existing  elevator  in 
order  that  it  might  thereby  eliminate  a  com- 
petitor. Mr.  Fowler,  who  Is  shown  to  have 
absolute  authority  In  the  management  of 
plaintiff's  business,  was  examined  as  a  wit- 
ness, and  when  questioned  as  to  the  intention 
of  himself  or  company  to  rebuild  said: 

"I  intended  to  rebuild  unless  certain  matters 
that  were  affecting  the  Omaha  market  went 
adversely." 

This  does  not  state  an  unqualified  intention 
of  rebuilding.  Being  further  Interrogated  on 
the  subject  he  said: 

"A.  Why,  briefly,  at  that  time  we  bad  one 
proposition  before  us  for  the  purchase  of  a 
larKe  elevator  plant  at  practically  half  its  cost, 
and  another  smaller  one  on  a  very  reasonable 
basis;  and  it  showed  itself  whereby  we  might 
be  able  to  decide  to  let  the  Omaha  Grain  Ter* 
minalB  investment  go,  that  land,  and  take  on 


the  other  plant  at  a  very  profitable  basis,  and 
reduce  the  elevator  facilides  oompetinK  with  us 
one  plant.  And  as  a  result,  I  was  puttins  off 
our  decision,  any  decision  on  our  rebuilding — 
that  is,  open  statement  that  we  would  rebuild- 
as  long  as  possible." 

This  demonstrates  that  plaintiff  was  await- 
ing future  developments  before  making  a 
decision  as  to  whether  It  would  abandon  the 
real  estate,  or  whether  it  woold  rebnild,  and. 
In  view  of  the  fact  that  the  elevator  burned 
in  April,  1010,  and  no  st^  was  taken  toward 
Its  reconstruction  when  the  memorandum  of 
July  27,  1911,  was  made,  we  reach  the  con- 
clusion that  plaintiff  had  forfeited  its  right 
to  the  real  estate,  and  unless  the  memoran- 
dum of  that  date  is  a  valid  and  enforoeable 
contract,  plaintiff  must  be  held  to  bare  no 
interest  in  the  real  estate.  The  trial  court 
found  that  the  memorandum  of  July  27th 
was  not  a  contract,  but  only  a  memorandum 
of  the  different  propositions  proposed  by  the 
parties.  In  entering  the  decree  the  court 
said: 

"It  indicates  on  its  face  that  it  is  not  a  com- 
pleted contract.  Certain  things  are  proposed; 
certain  steps  are  left  to  be  decided  in  the  fu- 
ture; if  necessary  this  and  that  is  to  be  done. 
These  details  will  be  worked  out  in  an  amica- 
ble way  fair  to  both.'  'The  second  party  will 
take  care  of  all  minor  matters  relating  to  the 
corporation.'  All  the  way  through.  It  seems  to 
me,  it  indicates  that  it  is  rather  tentative  than 
final  in  its  nature" 

— and  in  this  conclnsion  we  are  constrained 
to  believe  the  trial  court  Is  correct  The  mem- 
orandum never  was  carried  ont  in  Its  entire- 
ty. On  August  8th  plaintiff  was  notified 
that  defendant  was  not  bound  by  paragraph 
2  thereof,  which  was  in  effect  a  repudiation 
of  the  whole  memorandam  and  Ote  submis- 
sion of  a  counter  pr(90Bal. 

It  Is  apparent  that  plaintiff  did  not  rebuild 
within  a  reasonable  time,  and  the  evidence 
on  its  behalf  does  not  indicate  any  presrat 
intention  to  rebuild.  On  the  facts  and  evi- 
dence we  believe  the  trial  court  was  war- 
ranted in  granting  the  prayer  of  defendant's 
cross-petition  and  quieting  the  title  as  there- 
in prayed. 

Tbe  Judgment  of  tbe  district  oonrt  Is  at- 
firmed. 


HAMEB,  LEJTION,  and  KOSB,  JJ.. 
sittins. 
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In  re  REID>8  BSTATB. 

WILLIAMS  V.  REID. 

(Sapreme  Court  of  Minnesota.    July  17,  1915.) 

(Syttdbu*  (y  EditorM  Btalf.) 

BASTABDS  «S>18— ACKNOWI^OQMKnT  OF  PAB- 

ENTAOE. 

Gen.  St.  1913.  S  7240,  proTiding  that  an 
UleEitimate  child. shall  inherit  from  file  person 
who,  in  writins.  before  a  competent  attestini? 
witness,  shall  have  declared  himself  to  be  his 
father,  impliedly  requires  that  the  person  mak- 
ing the  declaration  shall  be  the  real  father. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  M  16.  17:  Dec.  Die.  *»13.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;'  Frederick  M.  CatUn,  Judge. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  153  N.  W.  324. 

O'Malley  &  O'Malley,  of  St  Paul,  for  ap- 
pellant Frank  H..  Ewing,  of  St  Paul,  for 
respondent. 

PER  CURIAM.  Undoubtedly  the' Legisla- 
ture, in  enacting  the  legitimation  statute, 
had  in  mind  the  real  father  of  the  illegitimate 
child,  and  the  remark  in  the  opinion  that 
"the  statute  does  not  seem  to  require  that  the 
person  making  the  declaration  should  actual- 
ly be  the  father  of  such  illegitimate  child" 
was  not  intended  as  a  construction  of  the 
statute. 

The  case  of  Pederson  v.  Christofferson,  97 
Minn.  491,  106  N.  W.  958,  is  not  in  point 
That  case  arose  before  the  revision  of  the 
statute,  and  the  construction  here  given  the 
revised  statute  Is  In  harmony  with  the  rule 
of  liberality  there  laid  down. 

Rehearing  denied. 


CONLET  T.  LOUIS  P.  DOW  00. 
(No.  19267  [170].) 

(Supreme  Court  of  Minnesota.    July  17,  1916.) 

On  petition  for  reargument    Petition  de- 
nied. 
For  former  opinion,  see  153  N.  W.  323. 

PER  CURIAM.  The  petition  for  reargu- 
ment is  denied.  However,  a  cortectlon  in  the 
opinion  filed  should  be  made  wherein  it 
states: 

"Near  the  upper  parfe  of  the  stairway  were 
doon  swinging  into  the  basement  and  kept 
closed  by  weights.  This  impeded  a  hurried 
erif 

No  door  is  shown  on  the  plat  used  at  the 
trial,  and  from  the  description  by  different 
witnesses  the  situation  In  respect,  to  the  door 
or  doors  is  somewhat  confused  (folios  124 
and  334-342  of  the  printed  record),  but  we 
take  it  the  door  or  doors  swung  so  that  a 


person  passing  up  from  the  basement  pushed 
instead  of  pulled  them  open.  After  passing 
throng  the  first  door  there  seems  to  have 
been  two  other  steps  up,  and  then  a  doable 
swinging  door.  The  witness  Zeller  testified 
be  had  to  pass  through  both  doors  before  he 
got  out  of  danger.  We  deem  it  of  no  con- 
trolling Importance  which  way  the  door 
swung.  The  means  of  exit  bore  upon  the 
question  of  safe  place  to  work.  No  question 
as  to  the  statutory  duty  of  providing  fire 
escapes  was  submitted  to  the  jury,  nor  was  it 
considered  by  this  court  to  be  involved  in  a 
determination  of  the  appeaL 


KNIGHT  T.  GREAT  NORTHERN  RT,  CO. 

(No.  19334  [220].) 
(Supreme  (3ourt  of  Minnesota.    July  16,  1915.) 

(SvUabu*  ty  Editorial  Btalf.) 

Appeal  and  Ebbob  <&=>999— Cbboibilitt  op 
Witnesses— Existence  of  Injuries. 

In  a  personal  injnrv  case,  the  question 
whether  the  injuries  described  by  plaintiff  actu- 
ally existed  was  for  the  jury  and  the  trial  court. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  3912-3&21,  3923,  3924; 
Dec.  Dig.  "3=»999.] 

Appeal  from  District  Court,  Hennepin 
County ;  Joseph  W.  Molyneaux,  Judge. 

Action  by  Richard  M.  Knight  against  the 
Great  Northern  Railway  Company.  From  an 
adverse  order,  defendant  appeals.    Affirmed. 

Cobb,  Wheelwright  &  Diile  and  C.  M. 
Bracelen,  all  of  Minneapolis,  M.  L.  Country- 
man, of  St  Paul,  for  appellant  Stiles  &  De- 
vasey,  of  MinneapoUs,  for  respondent 

PER  CURIAM.  The  only  question  involv- 
ed in  this  case  Is  whether  the  damages 
awarded  to  plaintiff  are  excessive.  Plaintiff 
was  a  brakeman  in  the  employ  of  defendant 
in  Its  switching  yards  at  Minneapolis.  He 
was  thrown  from  the  top  of  a  box  car  by 
reason  of  a  defective  brake  rod,  and  received 
injuries  of  which  he  complains.  The  inju- 
ries were  clearly  stated  by  him  on  the  trial, 
and  the  medical  testimony  was  to  the  effect 
that  all  thereof  might  have  resulted  from 
his  fall  from  the  car.  If,  as  described  by 
plaintiff,  the  injuries  actually  exist,  includ- 
ing the  hernia  or  bulging  at  the  rectum,  the 
damages  clearly  are  not  excessive.  Whether 
they  exist  in  fact  was  an  issue  on  the  evi- 
dence for  the  Jury.  The  trial  court  approv- 
ed the  verdict,  and  we  discover  no  reason 
for  interference.  The  contention  of  defend- 
ant that  sueb  claims  of  Injury  were  utterly 
unworthy  of  credence  cannot  be  sustained. 
The  evidence  of. plaintiff  disclosed  them,  and 
it  was  for  the  trial  court  and  Jury  to  accept 
or  reject  them. 

Order  aflirmed. 
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STATE  V.  MINNESOTA  FARMERS'  MUT. 

INS.  CO.  (No.  19338  [21].)       . 
(Supreme  Court  of  Minnesota.    July  16,  1915.) 

(Syttahug  hy  the  Court.) 
Taxation  ig=j230— Tax  on  Pbemiitm8— Town 
AND   Fabmebs'   Mutual  Iwsxjkance   Com- 

PANT. 

The  defendant  is  held  to  be  a  town  and 
farmers'  mutual  insurance  company  within  G. 
S.  1913,  S  3302  (R.  L.  1905,  §  1625),  and  not 
subject  to  the  2  per  cent,  tax  on  premiums 
therein  provided. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  370;   Dec.  Dig.  «=s>230.] 

Appeal  from  District  Court,  Hennepin 
County;   W.  C.  Leary,  Judge. 

Action  by  the  State  against  the  Minnesota 
Farmers'  Mutual  Insurance  Company.  From 
an  order  sustaining  a  demurrer  to  defend- 
ant's answer,  it  appeals.    Reversed. 

James  A.  Peterson,  of  Minneapolis,  for  ap- 
pellant Lyndon  A.  Smith,  Atty.  Gen.,  and 
C.  Louis  Weeks,  Asst  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Action  by  the  state  to  re- 
cover a  percentage  on  premiums  received  by 
the  defendant  on  policies  Issued ;  answer  al- 
.  leging  exemption  of  the  defendant  because  it 
was  a  town  and  farmers'  mutual  insurance 
company ;  demurrer  by  state  to  answer ;  de- 
murrer sustained;  defendant  appeals  from 
order  sustaining  demurrer. 

The  statute  imposing  liability  so  far  as  im- 
portant here,  provides  for  a  payment  of  2 
per  cent  upon  insurance  premiums  received 
by  all  companies  "except  town  and  farmers' 
mutual  insurance  companies."  See  6.  S. 
1913,  §  3302;  R.  L.  1905,  {  1625.  The  defend- 
ant claims  that  It  is  within  the  exception. 

By  chapter  83,  Laws  1875,  Incorporated  In- 
to O.  S.  1S78,  c.  34,  S  838,  town  mutual  In- 
surance companies  were  authorized  to  Insure 
against  loss  by  "fire  or  lightning."  By  Laws 
1883,  c.  67,  in  terms  amending  G.  S.  1878,  c 
34,  $  338,  such  companies  were  authorized  to 
insure  against  loss  by  "fire,  hall,  lightning,  or 
storms."  By  Laws  1885,  c.  186,  a  new  act 
was  passed  providing  for  the  incorporation 
of  companies  to  insure  against  "loss  or  dam- 
age by  bail,  tornadoes,  cyclones  and  hurri- 
canes." The  companies  autborlzed  were  mu- 
tual, and  were  farmers'  companies  In  the 
same  sense  that  the  companies  mentioned 
were  farmers'  companies.  Only  farm  prop- 
erty was  insured,  or.  If  there  was  an  excep- 
tion. It  was  an  exception  proper  to  be  made 
by  companies  Insuring  farm  property.  All 
of  them  were  mutual  and  nonproflt-maklng. 

In  1891  the  defendant  was  organized  un- 
der Laws  1886,  &  186,  and  was  anthorlzed  to 
insure  against  loss  of  and  damage  to  prop- 
erty by  bail,  cyclones,  and  hurricanes  upon 
the  -mutual  or  assessment  plan,  and  it  was 
contemplated  In  general  that  farm  property 
alone  should  be  insured.    By  Laws  1883,  c. 


10,  the  provision  exempting  "township  mutu- 
al fire  Insurance  companies"  from  the  2  per 
cent  tax  appears. 

There  have  been  numerous  amendments 
and  added  statutes  from  time  to  time,  some 
directed  to  one  portion  of  the  insurance  .law, 
and  some  to  another,  and  we  make  no  at- 
tempt to  cite  them  all.  It  is  a  matter  of  ex- 
treme difficulty  to  trace  tbem  with  certainty 
and  with  profit  We  are  of  the  opinion  that 
tbe  Legislature  has  recognized  throughout 
insurance  companies  which  have  been  desig- 
nated as  town  and  farmers'  mutual  insur- 
ance tompanies,  that  the  defendant  comes 
within  such  designation,  and  Is  within  the 
exception  made  by  G.  S.  1913,  |  3302  '(R-  ^ 
1905,  8  1625),  and  that  it  is  not  subject  to  tbe 
2  per  cent  tax  on  premiums. 

Order  reversed. 


STATE  V.  STATE  FARMERS'  MtJT.  HAIL 

INS.  CO.  OF  WASECA 

(No.  19314  [22]0 

(Supreme  Court  of  Minnesota.    July  16,  19150 

Appeal  from  District  Court,  Waseca  County; 
Arthur  B.  Childress,  Judge. 

Action  by  the  State  against  the  State  Farm- 
ers' MutuaJ  Hail  Insurance  Company  of  Wase- 
ca. From  an  order  overruling  the  State's  de- 
murrer to  the  answer,  the  State  appeals.  Af- 
firmed. 

Lyndon  A.  Smith,  Atty.  Gen.,  and  C.  Louis 
Weeks,  Asst  Atty.  Gen.,  for  the  State.  Moon- 
an  &  Moonan,  of  Waseca,  for  respondent 

PER  CURIAM.  Action  by  the  state  to  re- 
cover a  percentage  on  premiums  on  policies  is- 
sued by  the  defendant;  answer  by  defendant 
alleging  exemption ;  demurrer  by  state  to  an- 
swer; demurrer  overruled  with  certificate  of 
importance  and  doubt.    The  state  appeals. 

The  defendant  is  a  town  and  farmers'  mutual 
insurance  company  insuring  against  loss  or 
damage  by  hail.  'The  case  is  controlled  by  tbe 
considerations  involved  in  State  v.  Minnesota 
Farmers'  Mutual  Insurance  Company,  supra. 
The  court  properly  overruled  the  demurrer. 

Order  affirmed. 


BAXTER   SASH   ft   DOOR   CO.  ▼.  ORNES 
et  al.    (No.  19230  [146.]) 

(Supreme  Court  of  Minnesota.    July  2,  1915.) 

(Byllahut  ty  tM  Court.) 

1.  Mechanics'  Liens  i3=3281— AoREEnrrNT  nT 
CoNTBACTOB— Priority     of     Likn — Smm- 

CIKNCY  OF  EVIDENCK. 

Evidence  held  to  sustain  a  finding  that  the 
principal  contractor  in  a  building  contract 
agreed  that  a  mortgage  in  contemplation  of  ex- 
ecution upon  the  property  should  be  prior  in 
lien  to  the  mechanics'  liens,  and  that  such  liens 
would  be  discharged  by  such  contractor. 

FRd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  K  566-572;  Dec.  Dig.  <8=3 
281.1 

2.  .MKCRANICS'       LIBNS       «=»308  —  PKBSORAXi 

Judo  MEN  T— Execution. 

In  the  foreclosure  of  a  mechanic's  lien, 
there  can  be  no  personal  judgment  with  execu- 
tion until  after  the  foreclosure  sale;    and  the 
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jad^ent  involTed  in  this  appeal  la  eoiiatnMd 
to  intend  a  iMrsonal  judgment  and  «zecvtloD 
only  after  foreclosure  sale. 

[Ed,  Note.— For  other  caRes,  see  Mechanics' 
Liens,  Cent.  J>ig.  K  628-631;  Dec.  :Kg.  «=» 
30«>.J 

8.  Mechanics'     Liens     «=>305  —  Personal 

JVDOMSNT— AlOHT      TO      EnTEB— GLAIKANT 

Releasino  Lien. 

A  defendant,  holding  a  lien  claim,  aftw 
trial  but  before  findings  and  adjudication  re- 
leased his  lien  and  elected  to  take  personal  judg- 
ment against  the  principal  contractor  with  im- 
mediate execution,  and  judgment  was  entered 
accordingly.  It  affirmatively  appearing  that  no 
legal  prejudice  can  result  to  the  debtor,  such 
jodgment  is  sustained. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Gent.  Dig.  |  636;   Dec.  Dig.  «s>306.] 

4.  MECHAif jcs'      Liens      ^=>S1  —  Lienabus 
Claims— Coot  of  Svrett  Bond. 

The  building  contract  prorided  for  the  con- 
struction at  a  fixed  price,  and  further  provided 
that,  if  the  owner  wanted  a  surety  bond,  the 
principal  contractor  would  procure  tt  and  the 
owner  would  pay  for  it.  The  owner  afterwards 
required  such  bond,  and  the  principal  contractor 
procured  and  paid  for  it  It  is  held  that  the 
cost  of  the  bond  is  not  a  lienable  claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  53 ;  Dec.  Dig.  «=951.] 

5.  SuBEOoAnoN  9=»41  —  JuDOUENT  —  Land 

COVEBED   BT  MOBTOAOE. 

_  The  mortgage.  In  addition  to  the  land  on 
which  the  building  was  constructed,  included  a 
quarter  section  which  the  owner  bad  homestead- 
ed.  The  court  refused  to  so  find;  but  in  the 
judgment  it  was  adjudged  that  in  certain  con- 
tingencies, and  the  only  ones  which  could  arise, 
the  principal  contractor,  the  appellant,  should 
be  subrogated  to  the  mortgage.  It  is  held  that 
the  judgment  sufficiently  adjudges  the  appel- 
lant's right  of  subrogation  to  all  the  land  in 
the  mortgage,  including  the  quarter  section. 

[Ed.  Note. — For  other  cases,  see  Subrogation. 
Cent.  Dig.  H  109-H8;    Dec.  Dig.  <S=»41.] 

Appeal  from  District  Court,  Roseau  Coun- 
ty;  William  Watts,  Judge. 

Action  by  the  Baxter  Sash  &  Door  Compa- 
ny against  Peter  Ornes  and  others.  From 
tbe  order  and  judgment,  the  Bowe-Bnrke 
Company  appeals.    Affirmed. 

John  Jenswold,  of  Duluth,  for  appellant. 
Vanderllp  tc  Lnm,  of  Minneapolis,  and  J.  H. 
Whitely  and  J.  B.  Richards,  all  of  Duluth, 
for  respondent 


DIBELL,  C.  Action  to  foreclose  a  me- 
chanic's lien  on  a  hotel  property  In  War- 
road,  Roseau  county.  A  number  of  lien 
claimants  answered,  asserting  liens,  and  the 
defendant  Gregory  Company,  a  m.ortgagee, 
answered,  asserting  the  priority  of  its  mort- 
gage, and  asking  a  foreclosure.  There  was 
judgment  determining  the  various  lien  claims 
and  their  priorities  and  the  Hen  and  priority 
of  tbe  mortgage.  The  defendant  Bowe-Burke 
Company,  the  principal  contractor,  answered, 
asserting  its  lien.  The  owner,  Peter  Ornes, 
did  not  appear.  The  Bowe-3Bnrice  Company 
appeals. 

[1]  1.  The  defendant  Oregory  Company 
had  a  mortgage  on  the  property  for  $9,000. 


This  mortgage  was  on  the  face  of  the  rec- 
ord subsequent  to  all  the  lien  claims,  it  Lav- 
ing been  executed  long  after  the  commoice- 
ment  of  the  construction,  to  help  Ornes  carry 
the  building  to  completion.  The  Gregory 
Company's  claim  ia  that  the  Bowe-Burke  Com- 
pany agreed  that  the  mortgage  Should  take 
precedence  of  all  the  liens  and  that  it  would 
discharge  them  all.  This  claim  raises  a  se- 
riously contested  issue.  The  court  found 
that  such  an  agreement  was  made. 

This  mortgage  was  executed  on  March  4, 
1914,  and  was  for  $12,000.  It  was  not  then 
delivered  nor  was  the  transaction  then  com- 
plete. It  was  all  in  negotiation.  Ornes  was 
falling  behind  and  the  banker  at  Warroad 
was  trying  to  finance-  the  deal  by  letting  a 
first  mortgage  go  to  the  Gregory  Company, 
and  taking  a  second  one  himself  or  getting  it 
taken  by  others,  thus  getting  Bowe-Burke 
paid  and  the  liens  discharged.  Negotiations 
were  protracted,  the  amount  and  terms  of  the 
mortgage  were  changed,  security  was  added, 
and  all  was  in  confusion,  a  work  of  so  great 
labor  was  It  to  frame  this  mortgage.  A  mass 
of  correspondence  tells  in  an  indefinite  way 
what  was  done.  One  time  or  another  the 
deal  was  practically  broken  oft.  There  was 
some  talk  of  including  the  hotel  furniture. 
The  Bowe-Burke  contract  price  was  $26,370, 
and  extras  brought  It  up  to  $25,466.50,  and 
there  was  due  it,  on  the  basis  of  a  completed 
construction,  $16,958.  The  mortgage  was 
finally  reduced  from  $12,000  to  $8,000  by  an 
arbitrary  credit  on  tbe  original  mortgage,  It 
being  agreed  that  the  amount  of  the  loan 
should  be  $9,000.  The  Insurance  was  arrang- 
ed. The  surety  bond  given  by  Bowe-Burke 
to  Ornes  was  assigned  to  the  Gregory  Com- 
pany. A  farm  which  Ornes  had  homeeteaded 
was  put  into  the  mortgage.  Tbe  proceeds  of 
the  mortgage,  amounting  to  $8,500,  were  paid 
to  Bowe-Burke  Company  about  April  4,  1914. 
At  that  time  It  had  received  from  Ornes  In 
cash  and  by  way  of  allowances  $8,008,  and 
when  the  $8,500  was  paid  it  had  received 
$16,598,  leaving  $8,868.50  due,  not  Including 
the  cost  of  the  surety  bond  hereinafter  men- 
tioned. 

The  evidence  is  indefinite  and  uncertain  as 
to  Just  what  the  status  of  the  mortgage  was 
to  be.  It  Is  unreasonable  to  suppose  that  the 
Gregory  Company  would  take  a  second  mort- 
gage on  this  property  with  all  the  liens  out- 
standing. The  Bowe-Burke  Company,  when 
the  work  was  complete,  would  have  a  first 
Hen  of  some  $17,000.  But  Ornes  was  behind 
and  it  was  In  trouble.  The  liens  of  the  sub- 
contractors had  to  be  paid.  There  was  some 
reason  why  It  might  find  It  advisable  to  get 
$8,500  in  cash  and  let  the  mortgage  take  first 
place.  The  court  has  found  that  the  under- 
standing was  that  the  Gregory  mortgage  was 
to  be  first  and  that  Bowe-Burke  agreed  that 
it  should  take  precedence  of  the  lien  claims 
and  that  It  would  discharge  them.  Its  find- 
ing Is  sustained. 
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[t]  2,  Oonssel  claims  that  a  Judgment  in 
a  mechanic's  lien  foreclosure  cannot  be  en- 
tered in  tbe  first  Instance  in  favor  of  the 
lien  claimants  and  against  the  principal  con- 
tractor, nor  until  the  sale  of  the  premises 
subject  to  tbe  lien.  In  this  we  agree  with 
counsel.  Tbe  principle  Is  settled  by  Thomp- 
son V.  Dale,  58  Minn.  365,  59  N.  W.  1086. 
As  we  read  the  Judgment  entered  it  is  not 
a  Judgment  which  can  presently  be  docketed 
and  personally  enforced  against  Bowe-Burke 
Company.  It  Is  an  adjudication  of  the 
amounts  due  and  of  the  priorities  with  a  de- 
termination of  tbe  relative  rights  of  tbe  par- 
ties. Upon  tbe  coming  in  of  the  report  of 
sale  there  will  be  Judgment  and  execution 
for  such  deficiencies  ag  there  may  be.  This 
we  think  is  the  fair  construction  of  the  Judg- 
ment; and  the  construction  we  give  is  tbe 
law  fit  the  case  and  determines  what  tbe 
parties  may  do  under  the  Judgment  entered. 

[3]  S.  The  court  adjudged  liens  to  the 
amount  of  $4,292.10,  exclusive  of  interest 
and  costs,  to  be  first  liens,  the  sum  of  ?3,470 
hereafter  mentioned  being  of  equal  priority 
but  not  adjudged  to  be  a  lien,  the  $9,000 
Gregory  Company  mortgage,  with  interest 
and  costs,  a  second  lien,  and  the  balance  re- 
maining due  to  Bowe-Burke  Company,  $8,- 
868.50,  exclusive  of  Interest  and  costs,  a  third 
lien.  The  so-called  first  liens  were  direct  ob- 
ligations of  tbe  Bowe-Burke  Company,  and 
if  paid,  other  than  by  Bowe-Burke  Company 
Itself,  tbe  payment  reduced  by  so  mucb:  the 
Bowe-Burke  lien;  that  Is,  the  Bowe-Burke 
lien  of  $8,868.50  Included  all  the  first  Uens, 
and  Bowe-Burke  Company  was  directly  re- 
sponsible for  them.  After  tbe  trial,  but  be- 
fore tbe  making  of  findings,  some  of  the  first 
lien  claimants  absigned  their  claims  to  Leon 
JEl  Lum,  and  he  was  substituted  In  their 
stead.  Lum  released  bis  lien  on  claims 
amounting  to  $3,470,  exclusive  of  interest, 
and  personal  Judgment  with  a  right  to  im- 
mediate execution  was  entered  thereon 
against  Bowe-Burke.  It  is  claimed  that  this 
was  error.  There  is  no  claim  that  these 
amounts  were  not  due  from  Bowe-Burke. 
The  Bowe-Burke  Company  helped  prove  them 
at  tbe  trial.  In  no  way  that  occurs  to  ns 
can  legal  harm  come  from  It.  The  Bowe- 
Burke  Company  does  not  lose  anything  in  the 
right  of  subrogation,  for  if  it  paid  these 
claims  it  could  not  put  Itself  ahead  of  the 
mortgage  by  subrogation,  and  If  It  paid  them 
and  the  mortgage  its  lien  would  be  a  first 
lien  along  with  those  adjudged  first  liens  to 
the  extent  that  its  adjudged  lien  exceeded 
the  other  adjudged  and  paid  first  liens. 

[4]  4.  The  contract  between  Bowe-Burke 
Company  and  Peter  Omes  was  the  form  of 
contract  in  general  use  by  builders  and  archi- 
tects and  contained  this  provision  in  type- 
writing : 

"In  tbe  event  it  is  the  desire  of  the  owner 
to  have  a  surety  bond  on  this  work,  same  will 
be  fumisliPd  by  the  contractor  and  paid  for 
by  the  owner." 


Omes  afterwards  decided  that  be  wanted  a 
surety  bond  and  requested  it  from  the  Bowe- 
Burke  Company.  It  was  given  and  the  Bowe- 
Burke  Company  paid  $126.85  for  it.  It 
claims  that  it  has  a  lien  for  the  cost  of  tbe 
bond.  We  are  of  the  opinion  that  the  cost  of 
the  bond  is  not  a  lieuable  item.  If  it  bad 
been  Included  in  the  general  contract  price, 
it  might  be.  It  is  recoverable  from  Omes 
but  it  Is  not  a  llenable  claim.  It  is  not  ap- 
parent that  the  respondents  are  mucb  con- 
cerned in  this  point,  but  their  position  seems 
correct 

[5]  5.  The  mortgage  Includes  a  quarter  sec- 
tion of  land.  Tbe  court  denied  the  appel- 
lant's motion  to  so  find.  The  Judgment,  how- 
ever, gives  the  appellant  a  right  to  subroga- 
tion to  this  mortgage.  If  a  contingency  aris- 
es making  tbe  mortgage  available  to  Bowe- 
Burke  by  way  of  subrogation.  Its  right  will 
extend  to  tbe  quarter  section.  It  is  pro- 
tected. 

No  statutory  coats. 

Order  and  Judgment  affirmed. 


GBIHES  et  al.  t.  MINNEAPOLIS,  ST.  P.,  B. 

&.  T>.  ELEGTKIC  TRACTION  CO. 

(No.  19290  [200].) 

(Supreme  Court  of  Minnesota.    July  9.  1916.) 

(St/Hubua  iy  the  Court.) 

Appbai.  akd  Ebbob  ^s9977— Discbetioitabt 
RuuNO— Obdeb  Gbanting  New  Trial. 
Tbe  rale  laid  down  in  Demueles  v.  Railway 
Co.,  44  Minn.  436,  46  N.  W.  912,  that  an  order 
granting  a  new  trial  on  tbe  ground  of  prejudi- 
cial instmctions  to  tbe  Jury  rests  in  tbe  sound 
judgment  of  tbe  trial  court,  to  be  disturbed  on 
appeal  only  when  clearly  without  substantial 
foundation  for  tbe  conclusion  of  prejudice,  fol- 
lowed and  applied. 

[Ed.  Note.— For  otben  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3860-3865;  Dec  Dig.  <S=> 
977.] 

Appeal  from  District  Court,  Rice  County; 
Arthur  B.  Childress,  Judge. 

Action  by  Edward  L.  Grimes  and  others 
against  the  Minneapolis,  St  Paul,  Rochester 
&  Dubuque  Electric  Traction  Company.  Ver- 
dict for  plaintlCts,  and  from  an  order  grant- 
ing a  new  trial,  plaintiffs  appeal.    Affirmed. 

George  S.  Grimes,  of  Minneapolis,  for  ap- 
pellants. M.  H.  Boutelle  and  Ralph  T. 
Boardman,  both  of  HinneapcUs,  for  respond- 
ent 

BROWN,  0.  J.  Plaintiffs  conveyed  to  de- 
fendant a  right  of  way  over  and  across  lands 
owned  by  them,  for  the  "consideration  of  $1.- 
00,  and  other  valuable  considerations  to  them 
In  hand  paid."  The  land,  situated  in  Dakota 
county,  borders  on  the  corporate  limits  of 
the  city  of  Northfield,  In  the  county  of  Rice. 
Plaintiffs  claim  that  at  thb  time  tbe  rig^t  of 
way  was  so  conveyed,  of  which  defendant' 
taas  taken  possession  and  constructed  Its  rail- 
road thereon,  as  a  part  of  the  consideration 
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ftnr  the  conveyance,  defendant  agreed  to  lo- 
cate a  station  upon  plalntlSa'  land,  and  oon- 
stmct  thereon  a  statton  building.  Defendant 
tailed  and  refused  to  constmct  the  station, 
and  plaintUfs  brought  this  action  to  recover 
damages  for  the  alleged  breach  of  the  con- 
tract PlalntlfFs  had  a  verdict,  and  defend- 
ant  moved  the  court  for  a  new  trial  on  va- 
rious groonds,  Inclndtng  error  in  the  charge 
to  the  Jury.  The  court  held  that  the  Instruo- 
tlona  complained  of  were  substantially  prej- 
udicial to  the  rights  of  defendant,  and  for 
that  reason  granted  a  new  trial  Plaintiffs 
appealed. 

The  principal  Issue  of  fact  on  the  trial  be- 
low was  whether  defendant  had  agreed  to 
locate  and  construct  a  statton  on  plaintiffs' 
land,  or,  as  contended  by  defendant,  a  load- 
ing platform  without  a  station.  The  court 
below  charged  the  jury  that,  tf  the  agreement 
was  limited  to  the  construction  of  a  loading 
platform,  plaintiffs  could  not  recover,  but, 
if  the  Jury  found  the  agreement  to  be  one  for 
the  location  and  construction  of  a  station  up- 
on the  land,  plaintiffs  were  entitled,  as  dam- 
ages, to  the  ditTerence  between  the  land  with 
and  without  such  station.  Hie  evidence 
shows  a  substantial  difference  between  a 
loading  platform  and  a  station,  and  a  corre- 
sponding difference  In  the  damages  suffered 
by  plaintiffs,  the  Jnjury  being  much  less  for 
the  failure  to  construct  a  loading  platform, 
if  that  was,  in  fact,  the  agreement.  The  in- 
struction that  plaintiffs  could  not  recover  If 
the  contract  called  for  a  loading  platform 
only  was  an  Inadvertence,  for  there  was  no 
claim  that  such  platform  had  been  construct- 
ed prior  to  the  commencement  of  the  action. 

In  dlsiwslng  of  the  appeal  we  apply  the 
rule  stated  by  Mr.  Justice  Dickinson  In  De- 
mueles  v.  Railway  Co.,  44  Minn.  436,  46  N. 
W.  912,  as  follows: 

"It  may  be  added  as  a  general  proposition 
that,  where  the  trial  court  considers  that  the 
jury  may  have  been  mialed,  or  not  •nffidendy 
uistructed  to  enable  them  to  discharge  their 
duty  with  an  intelligent  understanding  ot  the 
law,  the  granting  of  a  new  trial  should  not  be 
reversed,  unless  it  is  very  apparent  that  the 
grounds  upon  which  the  court  acted  were  with- 
out  reasonable  foundation." 

The  mie  as  thus  expressed  has  been  follow- 
ed and  applied'  in  other  cases.  Braley  v. 
Byrnes,  21  Minn.  482;  Howard  v.  Railway 
Co.,  U4  Minn.  18»,  130  N.  W.  946;  Harttkka 
▼.  CntlOT,  117  Minn.  844,  180  N.  W.  1006.  It 
seems  clear  that  the  learned  trial  court  was 
correct  In  the  con(4uBl<m  that  the  instructions 
referred  to  were  prejudicial.  Plaintiffs  had 
conveyed  their  land  to  defendant  in  consid- 
eration that  defendant  would  locate  thereon 
eitber  a  station  or  a  loading  platform  for 
the  convenience  ot  plaintiffs.  By  saying  to 
the  Jary  that  If  the  contract  called  for  a 
loading  platform  only  plaintiffs  could  not  re- 
cover the  Jurors  were  put  to  the  position  of 
returning  a  verdict  for  defendant  unless  they 
found  the  contract  to  be  one  for  the  location 


of  a  station.  It  may  readily  be  nnderstood, 
from  the  viewpoint  of  the  Jurors,  that  they 
could  not  see  the  Justice  of  permitting  de- 
fendant to  keep  the  right  of  way  and  pay 
nothing  for  it,  and  they  naturally  concluded, 
since  under  the  Instructions  plaintiffs  conld 
not  recover  for  a  failure  to  constmct  a  load- 
ing platform,  that  a  station  was  what  plain- 
tiffs. In  fact,  contracted  for,  and  returned 
their  verdict  accordingly.  It  is  not  mate- 
rial that  the  tnstructlon  aa  to  the  loading 
platform  was  favorable  to  defendant.  No 
request  therefor  had  been  made,  and  ezdnd- 
Ing  liability  on  that  ground  necessarily  con- 
fused the  Jury,  and  may  have  been  a  sub- 
stantial factor  In  the  result  reached.  What 
their  conclusion  would  have  been  had  they 
been  permitted  to  consider  the  case  from  the 
standpoint  of  a  loading  platform  Is,  of  course, 
at  this  time  a  matter  of  conjecture.  But 
that  view  of  the  case  should  have  been  sub- 
mitted to  them.  Defendant's  exceptions  to 
the  charge  were  sufficient  to  call  the  court's 
attention  to  the  error. 

This  disposes  of  the  case  and  renders  a 
consideration  of  the  other  questions  unnec- 
essary. It  is  doubtful  whether  the  question 
of  the  measure  of  damages  was  raised  In  a 
manner  to  entitle  It  to  consideration  at  this 
time.  In  any  event  we  pass  It  without  fur- 
ther comment. 

Order  affirmed. 


LYNCH  V.  MONARCH  ELEVATOR  CO. 

(No.  19308  [207}.) 

(Supreme  Court  of  Minnesota.     July  2,  1916.) 

(Syllahug  by  the  Court.) 

1.  Lakdlobd  and  Tenant  ®=>332— Gbopfeb's 

CONTBA01>— WaIVBB     OF     KlQHTS— QUESTION 

fob  Jubt. 

Under  a  cropping  contract  the  title  of  all 
crops  raised  was  in  plaintiff,  the  owner  of  the 
farm,  until  the  cropper  had  performed  the  con- 
tract, wliicb  included  certain  plowing  after  har- 
vest and  working  out  a  road  tax.  Certain 
wheat  raised  under  this  contract  was  delivered 
to  defendant  after  it  had  actual  and  construc- 
tive notice  of  plaintifTs  rights  therein  to  the 
extent  of  $164.01  ($150  for  failure  to  plow  100 
acres  of  the  farm  after  harvest,  and  $14.04  for 
failure  to  work  out  the  road  tax).  In  this  ac- 
tion for  conversiun  of  the  wheat  it  is  held: 

The  question  whether  plaintiff  waived  his 
rights  and  consented  to  the  wheat,  or  its  pro- 
ceeds, being  turned  over  by  defendant  to  the 
cropper  was  for  the  jury,  and  it  does  not  ap- 
pear, as  a  matter  of  law,  that  plaintiff  accepted 
the  personal  promise  of  defendant's  oeent  to  re- 
tain $164.04,  in  lieu  of  hia  security  in  the 
wheat. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  SS  1363, 1400;  Dec.  Dig.  <S=» 
332.] 

2.  Evidence  €=>450— Landlobd  and  Tenant 
iS=s>332  —  Submission  ov  Issoeb  —  Pabol — 
Cboppino  Contbact— Ambiguitt. 

The  court  erred  in  not  submitting  to  the 
jury  the  question  whether  6  acres  had  been 
plowed  after  harvest;  also  in  not  receiving  evi- 
dence upon  the  question  whether  75  acres  of 
breaking,  or  summer  fallowing,  came  within  the 


^E37or  oUier  eases  Ma  same  topic  aad  KST-KOM BBB  In  sU  Ker-Nombered  Disnts  and  Indezea 

Digitized  by  LjOOQIC 


598 


158  NOBOmiWBSTBBN  HIIPORTBa 


OBbb. 


provision  of  tlie  contract  requiring  the  cropper 
to  plow  the  same,  and  then  sabmittinc  it  to 
the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Eyidence, 
Cent.  Dig.  8|  20<»  2082,  2084;  Dec.  Dig.  «=» 
460;  Landlord  and  Tenant.  Cent.  Dig.  83  13S3, 
1400;  Dec.  Dig.  «=»332.] 

Appeal  from  District  Court,  Wilkin  Gonn- 
ty;    S.  A.  Flaherty,  Judge. 

Action  by  J.  P.  Lynch  against  the  Mon- 
arch Elevator  Company.  Verdict  for  plaln- 
titF,  and  from  an  order  denying  a  motion  In 
the  altematlye  for  judgment  or  new  trial, 
defendant  appeals.  Order  aiBrmed  in  so  far 
as  it  denies  judgment  for  defendant,  and  re- 
versed in  so  far  as  It  denies  a  new  trial. 

Purcell,  Divet  &  Perkins,  of  Wahpeton,  N. 
D.,  for  appellant.  Lewis  E.  &  D.  J.  Jones, 
of  Breckenridge,  for  respondent. 

HOLT,  3.  On  the  27th  of  September,  1912, 
plalntliT  and  one  J.  Nyberg  entered  into  a 
written  contract  whereby  the  latter  under- 
took to  seed,  cultivate,  and  harvest  plaintiff's 
farm  In  Wilkin  county  for  the  next  season. 
Nyberg  was  to  plant  sncb  crops  as  plaintiff 
might  direct,  but  plaintiff  was  to  furnish  the 
seed  and  pay  one-half  of  the  machine  bill 
for  stack  threshing.  The  contract  contained 
this  provision  in  respect  to  plowing  to  \» 
done  by  Nyberg,  viz.: 

"And  after  taking  off  the  crops  to  plow  imme- 
diately in  a  good  and  proper  jnanner  so  much 
and  Bach  parts  of  said  farm  anitable  for  a  suc- 
ceeding crop  as  shall  be  plowed  at  the  time  the 
party  of  the  first  part  fNyberg]  takes  posses- 
sion thereof,  •  *  •  and  is  to  plow  all  land 
back  which  is  plowed  when  possession  is  taken." 

Nyberg  was  also  to  work  out  the  road  tax 
assessed  against  the  farm.  There  were  pro- 
visions that  Nyberg  was  not  to  remove  any- 
thing raised  upon  the  farm,  and  that  the  title 
and  possession  of  all  the  products  or  crc^s 
should  remain  in  plaintiff  until  a  division 
and  until  all  the  conditions  of  the  contract 
were  fully  performed  by  Nyberg.  Nyberg 
was  to  deliver  all  grain  to  the  nearest  sta- 
tion free  of  charge.  When  all  of  the  stipula- 
tions of  the  contract  were  performed  by  Ny- 
berg, plaintiff,  upon  a  reasonable  demand, 
was  to  deliver  to  him  one-half  of  the  crop 
raised.  The  contract  was  properly  filed.  Ny- 
berg seeded  and  harvested  a  quantity  of 
wheat,  and  under  the  terms  of  the  contract 
hauled  it  to  defendant's  elevator.  For  one- 
taalf  thereof  storage  tickets  were  Issued  to 
plaintiff.  But  he  claims  that  without  his 
consent,  and  before  Nyberg  bad  performed 
his  contract,  defendant  converted  the  other 
half  to  which  plaintiff  held  title  as  security. 
He  sued  and  recovered  a  verdict  for  1164.04, 
and  interest,  the  amount  which  he  claimed 
the  wheat  secured.  Defendant  appeals  from 
the  order  denying  its  motion  in  the  alterna- 
tive for  judgment  or  a  new  trial. 

[1]  There  can  be  no  controversy  upon  the 
proposition  that  the  title  to  the  wheat  was 
In  plaintiff  at  the  time  it  was  stored,  and 
that  defendant  had  both  constructive  and  ac- 


tual knowledge  of  that  fact  TbB  main  ques- 
tion litigated,  and  determined  adversely  to 
defendant,  was  the  alleged  consent  by  plain- 
tiff to  a  sale  of  the  wheat  by  Nyberg  to  de- 
fendant Defendant  claims  the  evidence  of 
waiver  cobdusive.  We  have  read  the  evidence 
attentively,  but  cannot  sustain  this  claim.  A 
controversy  had  arisen  as  to  matters  of  the 
contract  remaining  unperformed  by  Nyberg. 
A  meeting  of  the  parties  was  had  In  the  pres- 
ence of  defendant's  agent  on  December  15, 
1913,  at  which  the  agent  and  the  Nybergs  as- 
sert that  plaintiff  told  the  agent  to  pay  Ny- 
berg for  the  wheat  This  plaintiff  denies. 
Who  spoke  the  truth  was  for  the  jury. 

The  court  rightly  declined  to  hold,  as  a 
matter  of  law,  that  plaintiff  waived  his  right 
to  the  wheat  as  security  and  consented  to 
accept  the  personal  promise  of  defendant's 
agent  to  bold  out  $164.04  of  the  proceeds 
from  the  sale  of  the  wheat  for  plaintilTB  use. 
Defendant's  agent  was  not  plaintlfTs.  For 
that  reason.  Partridge  v.  Minn.  &  Dak.  Ele- 
vator Co.,  75  Minn.  496,  78  N.  W.  85,  Winter 
&  Ames  Co.  v.  Atlantic  Elevator  Co.,  88  Minn. 
196,  92  N.  W.  955,  New  England  Mortg.  & 
Sec.  Co.  V.  Elevator  Co.,  6  N.  Dak.  407,  71 
N.  W.  130,  and  Peterson  v.  St  Anthony  & 
Dak.  Elevator  Co.,  9  N.  Dak.  55,  81  N.  W. 
59,  81  Am.  St  Bep.  628,  dted  by  defendant, 
appear  Inapplicable.  The  case  of  Scofleld  v. 
Nat  Elevator  Co.,  64  Minn.  527,  67  N.  W. 
645,  turns  upon  a  matter  of  pleading,  and 
is  not  In  point 

[2]  Defendant  attempted  to  reduce  the 
damages  by  proving  that  plaintiff's  Interest 
or  lleo  at  the  time  of  the  alleged  conversion 
amounted  to  less  than  $164.04.  It  was  con- 
ceded that  had  plaintiff  not  waived  bis 
rights,  be  was  to  be  reimbursed  for  $14.01 
road  taxes  which  Nyberg  failed  to  work  out 
and  also  for  $1.50  per  acre  of  so  much  of 
the  25-acre  fall  plowing,  upon  the  farm  when 
Nyberg  took  possession,  as  was  not  plowed 
by  Nyberg  after  the  harvest  of  1913.  Ny- 
berg testified  to  plowing  6  acres  of  the  26. 
This  was  denied.  The  matter  was  for  the 
jury,  but  through  some  oversight  It  was  not 
submitted.  This  error  might  be  rectified  were 
defendant  In  a  position  to  now  complain. 
But  we  have  come  to  the  conclusion  that  a 
matter  of  greater  consequence  should  have 
been  submitted  to  the  jury.  Die  disagree- 
ment between  plaintiff  and  Nyberg  arose 
chiefly  over  75  acres  of  breaking,  or,  as  plain- 
tiff termed  It  summer  fallow.  It  appears  tliat 
plaintiff,  during  the  summer  of  1912  after  he 
became  owner  of  the  farm,  broke  or  plowed 
76  acres  which  bad  not  been  In  crop  that 
season,  and  perhaps  had  lain  Idle  several 
years.  Nyberg  was  not  present  when  the 
ccmtract  was  drawn.  His  wife  negotiated 
for  the  same  with  plaintiff.  Some  talk  was 
had  between  Mrs.  Nyberg  and  plaintiff  con- 
cerning these  76  acres  at  that  time.  The 
court  excluded  the  conversation.  Error  is 
assigned  upon  this  ruling.    The  rule  is  that 
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AS  betweoi  tbe  parties  to  a  ccmtract,  parol 
evidence  of  the  negotiations  leading  np  to  its 
making  may  not  be  received  to  vary  or  con- 
tradict the  writing.  Defendant  contends  the 
rule  does  not  apply  here  because  it  ia  not  a 
party.  It  does,  however,  apply,  for  defend 
ant's  right  to  dispose  of  the  wheat  Is  derived 
from  one  of  the  i>artle8  to  the  cropping  con- 
tract. Horn  V.  Hansen,  56  Minn.  43,  57  N.  W 
315,  22  L.  R.  A.  617 ;  Dunuell's  Minn.  Digest, 
t  3396. 

But,  we  conclude  that  evidence  whether 
this  75  acres  of  breaking  or  summer  fallow 
was  regarded  as  plowed,  when  the  contract 
was  made,  was  admissible  to  clear  tip  an  am- 
-Mgnity  and  to  identify  the  land  to  he  plowed 
after  the  harvest  of  1913.  Snough  was  prov- 
en to  show  that  it  was  nnnsnal  to  plant 
breaking  in  that  locality  without  first  back 
-setting  or  plowing,  and  that  plaintiff  advised 
Nyberg  to  thoroughly  disc  the  breaking  rath- 
er than  spring  plow  it  before  planting.  It 
would  seem  reasonable  that  as  to  land  which 
Nyberg,  according  to  the  usual  course  of  hus- 
'bandry,  might  needs  plow  before  patting  in 
the  crop,  he  should  not  again  plow  after  the 
harvest.  It  is  also  in  evidence  that  conald- 
«rable  more  lalmr  and  expense  was  invcdved 
In  discing  this  75  acres  than  in  planting  tbe 
same  quantity  of  ordinary  fall  plowed  land. 
Another  circumstance  Is  worthy  of  notice: 
Nyberg's  contract  ended  September  27,  1913. 
Plowing  is  generally  continued  for  a  month 
longer,  end  it  seems  doubtful  whether  the 
parties  could  have  contemplated  that  this 
whole  farm,  Including  these  75  acres  of  break- 
ing, should  have  been  plowed  before  Nyberg 
surrendered  his  possession.  We  are  of  the 
opinion  that,  when  the  condition  of  plain- 
tifTs  farm  on  September  27,  1912,  and  tbe 
eurroandlng  drcumstances,  were  shown,  a 
doubt  arose  as  to  the  apitlicatlon  of  the  pro- 
vision tn  respect  to  what  land  waa  to  be  left 
ploiwed  at  the  termination  of  the  contract. 
This  doubt  should  have  been  removed  by  ad' 
mitting  testimony  of  the  understanding  of 
tbe  parties  at  tbe  time  the  contract  was  nego- 
tiated, as  well  as  subseqnent  acts.  Kelly  v. 
Bronson,  26  Minn.  359,  1  N.  W.  46.  And  U 
"plowed-  land,"  as  used  In  cropping  contracts, 
has  a  well-defined  meaning  in  that  locality, 
mch  evidence  might  be  properly  received. 
St.  Paul  &  Mpls.  Trust  Co.  v.  Harrison,  64 
BUnn.  300,  66  N.  W.  980.  We  think  tbe  evl- 
4enoe  offered  by  defendant  should  not  have 
been  excluded,  and  the  jury,  under  proper  In- 
tttvcOoa,  should  have  determined  whether 
the  75  acres  of  breaking  was  included  in  the 
land  Nyberg  was  to  plow  after  harvest 

We  see  no  other  Questions  meriting  attea- 
tlon.  Nyberg  was  not  a  party  to  the  action, 
and  claims  aceerted  by  him  against  plaintiff, 
but  not  secured  by  tbe  wbeat  in  question, 
-cannot  be  here  adjusted  or  offset.  Only  in 
80  far  as  such  collateral  matters  tend  to  cor- 
robttfate  or  refute  the  contentions  of  the  lltl- 
gants  upon  the  issues  of  this  lawsuit  mayj 


they  be  received.    Tbe  court  did  not  unduly 
restrict  defendant  in  that  respect. 

The  order  appealed  from  is  affirmed  in  so 
far  as  it  denies  Judgment  in  defendant's  fa- 
vor, but  is  reversed  in  so  far  as  it  denies  a 
new  trial. 


TITUS  V.   CROOKSTON  LUMBER  CO. 

(No.  19320  [179].) 

(Supreme  Court  of  Minnesota.     July  9,  1916.) 

(SyUalnu  hy  the  Court.) 
Masteb  and  Servant  ®=5>289  —  Injxjbt  to 

■     SeBVANT   —    CONTBIBUTOKT    NKOUOENOK — 

Question  fob  Jubt. 
Action   for  personal  injuries.     Held,  that 
the  evidence  made  a  question  for  the  jury  as 
to  whether  plaintiff  failed   to  exercise   proper 
care  for  his  own  safety. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ii  1088,  1090,  109^1132; 
Dec.  Dig.  «=»2S9.] 

Appeal  from  District  Court,  Beltrami  Coun- 
ty;   C.  W.  Stanton,  Judge. 

Action  by  Orville  K.  Titus  against  the 
Crookston  Lumber  Company.  From  denial 
of  new  trial,  plaintiff  appeals.    Reversed. 

Carl  L.  Heffron,  of  Bemldji,  for  appellant 
E.  B.  McDonald,  of  Bemldji,  and  Powell  & 
Simpson  and  Ernest  C.  Carman,  all  of  Min- 
neapolis, for  respondent 

TAYLOR,  C.  Plaintiff  brought  suit  to  re- 
cover damages  for  personal  injuries  and  at 
tbe  close  of  bis  evidence  tbe  court  dismissed' 
the  action.  He  made  a  motion  for  a  new 
trial  and  appealed  from  the  order  denying 
the  motion. 

Defendant  has  a  spur  track  upon  a  trestle 
extending  from  the  shore  out  into  Lake 
Bemldji  and  runs  logging  trains  out  upon 
this  track  an^  there  unloads  them.  Plaintiff 
was  one  of  tbe  crew  engaged  in  unloading 
these  logs  in  January,  1913.  All  the  logs 
which  he  had  assisted  in  unloading  had  been 
unloaded  upon  the  north  side  of  the  trestle. 
There  was  a  platform  along  tbe  south  side 
of  the  trestle  upon  wht(^  the  men  stood 
while  dumping  the  logs  upon  the  north  side. 
Logs  bad  been  unloaded  at  one  point  on  the 
south  side  forming  a  so-called  rollway  from 
the  ice  to  tbe  txyp  of  tbe  trestle.  The  top 
logs  of  this  rollway,  the  top  of  the  trestle 
and  the  platform  were  substantially  at  the 
same  height  It  had  been  determined  to  be- 
gin unloading  logs  upon  the  south  side  of 
the  trestle  on  January  21st  and  for  that  rea- 
son the  platform  on  that  side  was  removed, 
but  plaintUt,  who  bad  been  working  else- 
where at, tbe  time,  did  not  know  of  such  re- 
moval. When  the  crew  went  to  work  at  7 
o'clock  on  the  morning  of  January  21st  it 
was  still  quite  dark.  Snow  had  fallen  dur- 
ing tlie  ni^t  and  was  sttll  falling.  The  men 
could  see  the  trestle  and  cars  wh^n  near 
them  and  could  also  see  small  objects  indis- 
tinctly.    The  crew   approached   tbe  trestle 


oVor  stbar  eMaa.u«  aam«  topic  aod  KEY-NVMBJSB  in  all  Key-Niunbered  Dlsasti  and  IndsxM 

Digitized  by  VjOOQIC 


600 


3j58  NOBTHWKSTBRN  BBFORTBS 


OBaa. 


from  tbe  sotrtb.  The  car  which  plaintiff  and 
his  "partner"  were  about  to  unload  was  op- 
posite the  roll  way  on  the  south  side  above 
mentioned,  and  it  was  necessary  for  him  to 
go  to  the  north  aide  of  the  car  In  order  to 
"trip"  tbe  stakes  upon  the  south  side  by 
means  of  a  patent  "tripping"  device  provid- 
ed for  that  purpose.  He  went  up  to  the  car 
over  the  logs  on  the  roliway  and  then  turned 
and  walked  along  the  side  of  the  car  upon 
the  top  logs  of  the  roUwsiy  in  order  to  pass 
around  the  end  of  the  car.  The  car  extend- 
ed about  four  feet  beyond  the  end  of  the 
roliway.  When  he  reached  the  end  of  the 
roliway,  he  stepped  beyond  the  end  of  the 
logs  expecting  to  step  upon  the  platform 
which  had  previously  been  at  the  end  of  the 
roliway,  but,  as  the  platform  had  been  re- 
moved, he  stepped  into  space  and  fell  and 
sustained  the  injuries  for  which  he  seeks 
to  recover.  Negligence  is  alleged  in  remov- 
ing the  platform  without  Informing  plaintiff 
of  such  removal.  The  learned  trial  judge 
was  of  opinion  that  plaintiff  was  guilty  of  a 
want  of  proper  care  for  his  own  safety  as  a 
matter  of  law.  Had  plaintiff  known  of  the 
removal  of  the  platform,  or  had  the  light 
been  sufficient  so  that  a  court  could  say  that 
if  he  had  looked  he  must  have  seen  that  tbe 
platform  was  not  there,  this  would  doubt- 
less be  true;  but,  under  the  circumstances 
disclosed  by  the  evidence,  we  cannot  say 
that  It  conclusively  appears  that  such  was 
the  fact.  We  think  that  the  evidence  made 
a  question  tor  the  jury  and  that  it  should 
have  been  submitted  to  them.  Lyons  v.  Dee, 
88  Minn.  490,  93  N.  W.  899 ;  Johnson  v.  Mac 
Leod,  ni  Minn.  479,  127  N.  W.  497,  1120; 
Heydman  v.  Red  Wing  Brick  Co.,  112  Minn. 
169,  127  N.  W.  561. 
Order  reversed. 


BARNBTT  v.  MIN>rEAPOMS  &  ST.  I*.  R. 

CO.     (No.  19317  [190].) 
(Supreme  Court  of  Minnesota.    July  9,  1916.) 

(Syllaiua  hv  the  Court.} 

1.  Cabbibrs  ^=»320— Injtjbt  to  Passenoek— 
NKGUaENCB— Question  for  Juby. 

The  evidence  on  the  issue  as  to  whether  or 
not  plaintiff's  illness  wns  the  result  of  de- 
fendant's negligence  in  failinK  to  keep  its  depot 
waiting  room  warm  after  plaintiff  became  a 
passenger  was  sufficient  to  send  the  case  to  tbe 
jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Die.  H  1118,  1126,  1149,  1153,  1160, 
1167,  1179,  1190,  1217.  1233,  1244,  1248,  1315- 
1325;    Dec.  Dig.  ®=>320.] 

2.  Verdict— ExcBssivENEsa, 

Tbe  verdict  is  neither  excessive  nor  the 
result  of  passion  or  prejudice. 

3.  Appeal  and  Error  iS=»1064— Harmless 
Error— Instbuctioks—Injubt  to  Passen- 
ger. 

Instructions  of  the  court  examined  and  held 
not  to  contain  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f{  4219,  4221-4^4;  Dec. 
Dig.  4=»1064.] 


4.  OONTBIBTITOBT  NEOUOnnnt  —  TkBDIOT  — 
BVIDCNOB. 

The  question  as  to  whether  or  not  plaintiff 
was  guilty  of  contributory  negligence  having 
been  submitted  to  the  jury,  held  that  the  verdict 
is  not  contrary  to  the  evidence  on  this  issue. 

Appeal  trom  District  Court,  Waseca  Coun- 
ty;  Arthur  B.  (Childress,  Judge. 

Action  by  J.  C.  Harnett  against  the  Min- 
neapolis &  St.  Louis  Railroad  Company. 
Verdict  for  plaintiff,  and  from  a  denial  of 
a  motion  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  defendant  appeals. 
Affirmed. 

W.  H.  Bremner  and  F.  M.  Miner,  both  of 

Minneapolis,  for  appellant  Moonan  &  Moon- 
an,  of  Waseca,  for  re8p<»>dent. 

SCHALLER,  J.  Plaintiff,  a  birmer  and 
stock  breeder,  resident  of  Kilkenny,  Minn., 
went  to  Union,  Iowa,  to  attend  a  sale  of 
shorthorn  cattle  held  February  15,  1912. 
He  spent  the  night  of  February  14th-15th 
at  a  hotel  at  Union,  attended  the  sale  dur- 
ing the  day,  and  in  tbe  evening  of  February 
15th  started  on  his  return  Joum^.  At  de- 
fendant's depot  at  Union,  he  was  Informed 
that  he  could  not  get  a  tiirougb  ticket  from 
Union,  but  could  get  a  ticket  to  Mason  City, 
and  thence  go  to  Kilkenny  on  defendant's 
through  train. 

Plaintiff  bought  a  ticket  to  Mas<xi  City, 
took  a  local  train,  and  arrived  at  defendant's 
depot  at  Mason  City  about  10;30  p.  m.  Feb- 
ruary 15,  1912. 

Shortly  after  bis  arrival  at  the  Mason  City 
Depot  he  tried  to  buy  a  ticket  to  Kilkenny. 
Defendant's  ticket  agent  told  him  that  he 
was  busy  and  could  not  wait  on  Mm  at  that 
time ;  that  the  depot  would  be  open  all  night; 
that  plaintiffs  train  was  due  to  leave  at  8:35 
a.  m.;  that  the  train  was  on  time ;  and  that 
he  could  buy  his  ticket  at  any  time  before 
train  time. 

-  Plaintiff  bad  never  beoi  in  Mason  City  be- 
fore, and  was  not  acquainted  tb««.  Plain- 
tiff and  two  fellow  travelers  went  from  the 
depot  into  the  dty,  remained  there  some 
time,  had  a  lunch,  played  pool  and  walked 
around,  returning  to  the  depot  about  mid- 
night. 

On  their  return,  plaintiff  and  bla  fellow 
travelers  sat  in  the  depot  waiting  rooms 
talking  and  playing  cards  until  some  time 
between  1  and  2  o'clock  a.  m.  They  stopped 
playing  cards  because  it  was  getting  cdmiy 
m  tbe  waiting  room.  Plaintiff  examined  the 
waiting  room,  and,  finding  no  stove  or  beat, 
asked  the  agent  to  put  In  a  fire,  aa  it  wa» 
getting  c(4d.  He  was  Informed  that  the  fur- 
nace was  ont  of  order.  He  then  asked  if 
he  might  go  into  tbe  tltiket  ofBoe  where  there 
was  a  fire,  but  defendant's  agent  refused 
permission.  This  was  betvreoi  Z  and  3 
o'clock  a.  m.  Plaintiff  then  walked  about 
the  room  to  keep  warm,  and  abont  8  o'clock 
a.  m.  bought  his  ticket  over  defendant  Foad 


>Far  other  eaaaa  M«  nun*  tople  and  KJBSY-NVBIBBR  In  all  Key-Numbar*!  DttnU  ud  InMMi 

Digitized  by  VjOOQIC 


lOntL) 


BABJNSrT  ▼.  ICDmXAPOLIB  ft  ST.  L.  B.  00. 


601 


from  Maaon  Olty  to  KUkenny.  He  eontliraed 
to  walk  about  to  keep  warm,  and  later  re- 
newed Ms  request  to  be  permitted  to  go  In- 
to tbe  ticket  office,  wbere  It  waa  warm. 
This  privilege  was  again  refused. 

Tbe  train  did  not  arrive  on  scheduled 
time.  Plaintiff  was  informed  that  it  was  an 
hour  late.  He  continued  to  walk  about  until 
the  hour  had  passed  and,  on  again  Inquiring, 
was  informed  that  tbe  train  would  arrive  in 
an  hour  or  ao.  He  remained  in  the  depot 
until  the  train  finally  arrived  at  about  T 
o'clock  a.  m. 

The  cold  gradually  increased  In  severity 
after  3  o'clock  a.  m.  and  became  quite  severe 
some  time  before  the  train  arrived.  About 
6:30  a.  m.,  plaintiff,  being  tired  by  walking, 
aat  down  on  one  of  the  seats  In  the  depot. 
From  that  time  cm  he  suffered  from  the  cold, 
and  when  he  finally  boarded  the  train  he  was 
taken  with  chills  so  that  he  "shook  all  over." 

He  arrived  at  Kilkoiny  about  noon,  °  and 
Immediately  called  on  a  physician,  who  pre- 
scribed for  htm.  He  arrived  at  hla  farm 
during  fbe  afternoon  and  went  to  bed.  He 
was  anffering  from  a  severe  cold,  which  at- 
tacked his  lungs  and  threatened  pneumonia. 
He  continued  under  the  care  of  a  physician 
for  some  months,  and  daima  that  his  health 
la  pomanently  Injared. 

Plaintiff,  oa  February  16,  1812,  waa  a 
strong,  healthy  man,  62  years  of  age,  who 
had  never  been  seriously  ill  in  his  life.  He 
wdghed  170  pounds.  From  the  date  of  his 
return  home  to  the  time  of  the  trial  plaintiff 
bad  beei  suffering  from  the  effects  of  his  ex- 
posure. He  was  not  able  to  work,  suffered 
pain  in  his  shoulder  and  back,  had  limited 
use  of  bis  arm,  his  muscles  were  soft  and 
flabby,  both  of  his  lungs  were  affected,  and 
his  weight  waa  reduced  to  144  pounds. 

The  case  was  tried  to  a  Jury,  which  re- 
turned a  verdict  for  plaintiff.  Defendant 
moved  for  Judgment  notwithstanding  the 
verdict  or  for  a  new  trial,  from  the  denial 
of  which  motion  it  appeals. 

[1]  1.  Plaintiff  became  a  passenger  on  de- 
fendant's line  when  he  purchased  his  ticket. 
Before  that  time  defendant  owed  him  no  du- 
ty as  passenger — ^he  was  a  mere  licensee. 
But  when  he  became  a  passenger,  defendant 
owed  him  the  duty  of  reasonably  heating  its 
station  in  the  winter  time.  Harnett  v.  M.  & 
St  I*  B.  R.  Co.,  123  Minn.  163,  143  N.  W. 
263,  48  liL  B.  A.  (N.  S.)  262. 

It  is  practically  conceded  tliat  if  the  111- 
neaa,  injuries,  and  sufferings  of  plaintiff 
were  tbe  direct  result  of  his  exposure  after 
he  became  a  passenger,  the  verdict  is  not  ex- 
cessive. "Was  plaintifTs  illness  the  result  of 
defendant's  negligence  in  falling  to  keep  the 
waiting  room  warm  after  plaintiff  became  a 
passenger?    l%e  evldenoe  bearing  on  tltis  Is- 


sue is  not  by  any  means  conduslTe.  The 
opinions  of  the  experts  were  decidedly  dl> 
vergent.  The  testimony  of  the  plaintiff  him- 
self was  confusing  and  in  some  respecte  con- 
tradictory. Bis  explanations  were  not  in 
the  highest  degree  convincing.  But  there 
was  evidence  on  all  these  qncstions  sufficient 
to  send  the  case  to  the  Jury.  The  credibility 
of  the  witnesses  and  the  weight  of  the  evi- 
dence was  for  that  body,  mie  case  was  ex- 
haustively tried  by  able  counsel  who  had,  oo 
two  previous  trials,  presented  these  matters 
to  a  court  and  Jury.  The  court  who  saw  the 
witnesses  and  heard  their  evidence  on  three 
different  trials  has  declined  to  set  aside  the 
verdict  We  do  not  believe  that  this  was  er- 
ror. 

[2]  2.  Brror  is  assigned  that  the  verdict  is 
excessive,  the  result  of  prejudice  and  pas- 
sion. If  the  plaintiff  really  suffered  the  in- 
juries alleged  and  proved — ^and  this  was  a 
question  for  the  Jury — we  are  not  warrant- 
ed in  saying  that  the  verdict  is  excessive. 
The  trial  court  has  approved  the  verdict 
We  do  not  feel  called  upon  to  reduce  it 

[3]  3.  Error  Is  assigned  that: 

"The  court  erred  in  instructing  the  jury  that: 
'If  the  railroad  company  failed  to  reasonably 
heat  its  depot  after  8  o'clock— and  I  think  it 
did — and  if  the  evidence  coneluBirel;  shows  that 
then  tbe  plaintiff  is  entitled  to  recover  reason- 
able compensation  for  such  sufferings  as  were  di- 
rectly due  to  the  exposure  after  he  bought  that 
ticket'  '• 

The  charge  of  the  court  on  other  branches 
of  the  case  was  fair  and  impartial  and  fol- 
lowed closely  the  law  of  tbe  case  as  settled 
by  the  former  decision  of  Harnett  v.  M.  &  St. 
L.  R.  E.  Ck>.,  123  Minn.  153,  143  N.  W.  263, 
48  L.  B.  A.  (N.  S.)  262. 

The  uncontradicted  evidence  was  that  the 
depot  waiting  room  was  n(^  heated.  The  ex- 
pression of  opinion  by  the  court  is  immedi- 
ately followed  by  the  instruction  that  the 
evidence  must  conclusively  show  the  negli- 
gence. Under  the  drcumsteuces,  we  cannot 
hold  that  the  language  used  by  the  court 
was  prejudicial  error. 

[4]  4.  The  question  as  to  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negli- 
gence is  argued  in  appellant's  brief,  and  was, 
to  some  extent,  pressed  on  the  oral  argu- 
ment Bespondeut  contends  that  this  ques- 
tion was  not  in  issue  under  the  pleadings; 
that  it  was  not  tried  by  consent;  that  it. was 
submitted  to  the  Jury;  and  that  the  verdict 
has  disposed  of  it  against  appellant's  conten- 
tion. We  do  not  deem  it  necessary  to  dis- 
cuss this  queation  further  than  to  say  that 
it  was  submitted  to  the  jury  under  correct  in- 
structions, and  that  on  this  issue  the  verdict 
of  the  jury  la  not  contrary  to  the  evidence. 

Ordw  affirmed. 
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OLTMBB  V.  KELLOGG,  SPENCER  &  SONS. 

(No.  19369  [244].) 

(Supreme  Conrt  of  Minnesota.     July  9,  1915.) 

(Byllabtu  hy  ihe  Court.) 

Mabteb  and  Sebvant  <S=>278  —  Injubt  to 
Sebv ANT— Negligence— SuFFiciENOT  of  Ev- 
idence. 

The  evidence  in  this  case  fails,  as  a  mat- 
ter of  law,  to  show  any  negligence  on  the  part 
of  defendant  or  any  giound  of  liability. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  954,  956-958,  960-969, 
971,  9T2,  977;    Dec.  Dig.  «=>27a] 

Appeal  from  District  Court,  Hennepin 
County;  John  H.  Steele,  Judge. 

Action  by  Charles  O.  Clymer  against  Kel- 
logg, Spencer  &  Sons.  Verdict  for  plaintiff, 
and,  from  a  denial  of  motion  for  judgment 
notwithstanding  the  verdictl  or  for  a  new 
trial,  defendant  appeals.  Reversed,  and 
judgment  ordered  for  defendant 

Briggs^  Tbygeson  &  Eiverall  and  Charles 
H.  Weyl,  ail  of  St  Paul,  for  appellant 
George  Harold  Smith,  of  Minneapolis,  for  re- 
spondent 

BUNN,  J.  This  is  a  personal  action  in 
which  def^idant  appeals  from  an  order  de- 
nying its  motion  for  judgment  non  obstante 
or  for  a  new  trial,  after  a  verdict  for  plain- 
tiff. 

The  facts,  which  are  not  seriously  in  dis- 
pute, are  as  follows:  Defendant  is  a  corpo- 
ration engaged  in  Mlnneai)olls  In  the  manu- 
facture and  sale  of  oils.  It  buys  secondhand 
barrels  for  use  in  holding  and  marketing  Its 
product  It  Is  necessary  that  these  barrels 
be  tested  and  glued  before  they  are  used. 
Any  holes  that  are  disclosed  are  plugged, 
and  the  glue  fills  up  the  pores  and  the  small- 
er holes.  The  work  was  done  in  this  way: 
There  was  a  glue  pot  four  feet  in  diameter 
and  two  or  three  feet  deep,  which  was  filled 
with  ten  parts  water  and  me  part  glue. 
Around  this  glue  pot  is  a  steam  chest  in 
which  steam  circulates  and  heats  the  mix- 
ture in  the  glue  pot  to  the  proper  tempera- 
ture. When  a  barrel  is  to  be  tested  and 
glued,  it  Is  placed  beside  the  glue  pot,  and  a 
small  pipe  Is  run  from  a  quick  opening  valve 
into  the  bung  hole  of  the  barrel,  and  a  gal- 
lon of  the  hot  glue  allowed  to  go  Into  the  bar- 
rel A  bung  is  then  driven  into  the  bung 
hole,  and  the  operator  shakes  the  barrel  so 
as  to  make  the  glue  come  in  contact  with  all 
parts  of  the  inside  and  thoroughly  line  it 
The  barrel  is  then  placed  in  a  conveyor,  the 
bung  taken  out,  and  the  barrel  drained. 
This  completes  the  operation.  When  the  bar- 
rel is  shaken  there  is  considerable  pressure 
caused  by  the  hot  mixture  inside,  which  dis- 
closes any  holes  there  may  be.  It  also  some- 
times forces  out  the  bung. 

Plaintiff  had  been  in  the  employ  of  defend- 
ant for  four  months  prior  to  the  accident 
For  the  last  two  months  of  this  time  he  was 


testing  and  gluing  barrels  in  the  mamDier 
pointed  out  On  the  occasion  of  the  acci- 
dent, he  was  shaking  a  barrel  after  putting 
in  the  hot  glue  and  driving  a  rubber  plug 
into  the  bung  hole.  The  plug  came  out,  and 
some  of  the  steam  and  hot  glue  escaped  and 
injured  plaintiff's  eyes. 

The  negligence  pleaded  and  relied  on  to 
justify  a  recovery  is  the  failure  to  furnish 
plaintiff  with  a  proper  and  safe  machine  witb 
which  to  test  the  barrels  and  the  failure  to 
furnish  him  a  safe  place  to  work.  The  court 
instructed  the  Jury  that  the  question  <m  this 
branch  of  the  case  was  whether  the  method 
and  device  selected  by  defendant  for  testing 
and  gluing  barrels  was  reasonably  safe.  We 
are  of  the  oi^nion  that  there  was  no  evi- 
dence of  negligence  in  this  respect  or  in  any 
other.  There  was  some  testimony  as  to  the 
use  of  a  steam  tester  with  whidi  to  test  the 
barrels;  but  the  court,  rightly  we  think, 
told'  the  Jury  that  this  question  was  not  in 
the  case.  This  device  was  not  intended  to 
perform  the  service  of  gluing  the  barrels,  the 
evidence  does  not  show  that  its  use  was  prac- 
ticable for  defendant's  purposes,  or  that  it 
would  make  for  the  safety  of  employte.  We 
fail  to  discover  any  evidence  tending  to  show 
that  defendant  could  have  done  anything  to 
remove  or  lessen  whatever  small  element  of 
danger  there  may  have  been  in  the  operation 
described.  It  supplied  wooden  bungs  and  rub- 
ber ones,  and  the  operator  selected  the  kind 
he  wanted  to  use,  and  drove  it  in  as  bard  as 
he  thought  necessary.  There  Is  no  claim  of 
any  failure  to  Instrbct  or  warn.  PUintiff 
was  entirely  familiar  with  the  whole  tolera- 
tion, did  it  all  as  liis  experience  and  Judg- 
ment told  him  to  do  it  If  it  could  be  held 
that  there  was  any  negligence,  it  is  extreme- 
ly difficult  to  see  why  plaintiff  did  not  as- 
sume the  risk. 

The  case  has  been  twice  tried.  The  first 
verdict  was  set  aside  because  the  trial  oonrt 
thought  the  evidence  did  not  sustain  it  l%e 
second  trial  was  befwe  another  Judge,  who 
recognized  this  as  "a  border  case  and  per^ 
baps  beyond  the  border."  We  are  satisfied 
that  it  is  a  case  of  no  UabiUty,  and  tliat  the 
litigation  should  end. 

Order  reversed,  and  Judgment  for  def^d- 
ant  ordered. 


STATE  ex  rel.  LA  LONDB  v.  WHITB, 

Sheriff.    (No.  19412(257].) 

(Supreme  Court  of  Minnesota.    July  9.  1916.) 

(Byllabiu  hy  the  Court.) 

intoxioatinq  liquobs  ^=»40— looal  option 
Election— Tebbitoby  of  Town  Included 
Within  Viixaoe. 

Under  the  local  option  statates,  if  a  town 
votes  upon  the  license  question  and  a  villaKe  lo- 
cated within  the  town  and  not  separated  there- 
from for  all  purposes  has  not  voted  thereon  aa 
an  independent  municipality,  the  vote  of  the 
town  determines  the  question  for  all  the  terri- 
tory of  the  town,  including   that  within  the 
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ViUage;  bnt  if  the  ▼fllafre  I6wlf  as  an  independ- 
ent municipality  votes  upon  the  qnestion,  the 
vote  of  the  village  determines  such  question  for 
the  territory  within  the  village  regardless  of 
the  vote  of  the  town. 

[Sid.  Note.— BW  other  cases,  see  Intoxicating 
liqnon.  Cent  Dig.  f  34;  Dec.  Dig.  «=94a] 

Appeal  from  District  Court,  Eoocbichlng 
County;   O.  W.  Stanton,  Judge, 

Habeas  corpus  by  the  State,  on  the  rela- 
tion of  It  J.  La  lionde,  against  Tbomas  P. 
White,  as  Sheriff,  etc.  From  an  order  re- 
manding relator  to  the  custody  of  the  Sher- 
iff, he  appeals.  Reversed  and  remanded, 
with  directions  to  discharge  relator. 

Marshall  A.  Spooner,  of  Bemidji,  for  ap- 
pellant Franz  Jevne,  Co.  Atty.,  of  Inter- 
national Falls,  for  respondent 

TATLOR,  O.  The  town  of  Jameson  and 
the  Tillage  of  Little  Fork  are  both  duly  or- 
ganleed  municipal  corporations  in  the  connty 
of  Eoochicdiing.  The  \rillage  lies  wholly 
within  the  town  and  still  remains  a  part 
thereoif  for  certain  purposes  as  the  statutory 
proceedings  by  which  the  village  may  be  ea- 
tlrely  separated  from  the  town  for  all  put^ 
poses  have  not  been  taken.  On  March  9, 
1916,  the  town  beld  a  town  election  and  the 
TlUage  held  a  rlllase  election.  The  qnestion 
whether  license  should  l>e  issned  for  the 
sale  of  Intoxicating  liquor  within  the  town 
was  duly  submitted  to  the  voters  of  the  town 
and  they  voted  against  license.  The  question 
whether  license  should  be  issned  for  the  sale 
of  intoxicating  liquor  within  the  village  was 
doly  submitted  to  the  voters  of  the  village 
and  they  voted  in  favor  of  the  license. 

The  relator  resides  in  the  village  and  for 
several  years  has  conducted  a  saloon  there- 
in under  Ucense  Issned  by  the  villaga  Aft- 
er the  above  election,  he  was  arrested  for 
selling  Uqnor  Illegally,  and  was  convicted 
and  committed  to  the  custody  of  the  sheriff. 
Thereafter  he  sued  out  a  writ  of  habeas  cor- 
pus and  was  brought  before  the  district 
court  That  court  remanded  him  to  the  cas- 
tody  of  the  sheriff  and  he  api>ealed  to  tills 
court. 

It  la  conceded  that  the  relator  had  a  li- 
cense in  due  form  issued  by  the  proper  vil- 
lage authorities;  and  the  only  question  for 
determination  Is  whether  the  vote  of  the  town 
against  license  rendered  unlawful  the  sale 
of  liquor  within  the  village  under  a  Ucense 
Issned  by  the  village  pursuant  to  a  vote  of 
the  Tillage. 

The  prosecution  relies  upon  the  case  of 
State  ex  rel.  Lower  v.  McKinnon,  126  Minn. 
505,  148  N.  W.  99,  as  holding  that  the  vote 
of  the  tov^n  against  license  rendered  the  sale 
of  liquor  unlawful  in  all  the  territory  with- 
in the  town,  Including  the  territory  within 
the  village.  In  that  case,  as  in  this,  the  vil- 
lage(  lay  wholly  within  the  town  and  bad 
not  been  separated  from  the  town  for  all 
purposes,  and  the  town  had  voted  against  li- 


cense; but  In  that  case  the  license  question 
had  not  been  submitted  to  or  voted  upon  by 
the  village  as  a  separate  municipality.  In 
both  ca.ses,  the  voters  residing  within  the 
village  voted  at  town  elections,  while  the  vot- 
ers residing  within  the  town,  but  outside  the 
village,  did  not  vote  at  village  elections. 

The  court  held  in  the  case  dted  that,  as 
the  viUage  still  remained  a  part  of  the  town 
and  had  taken  no  independent  action  np<m 
the  license  qnestion  as  a  separate  municipali- 
ty, the  vote  of  no  Ucense  by  the  town  ter- 
minated and  annulled  aU  Ucenses  Issued  by 
the  village.  In  discussing  the  question  the 
court  remarked: 

"The  anomalous  result  reached  comes  be- 
cause the  village  and  the  town  were  not  sepa- 
rated. In  the  practical  administration  of  the 
law  many  difficulties  may  arise  unless  the  Leg- 
islature amends  the  statute.  These  we  are 
not  required  to  anticipate.  It  seems  clear  that 
if  a  'no  license'  vote  makes  a  village  dry,  a 
'for  license'  vote  would  make  it  wet.  Whether 
in  the  first  case  supposed  a  village  may  vote  for 
license,  or  in  the  latter  case  may  vote  against 
license,  or  in  any  way  take  advantage  of  the 
local  option  statute,  we  need  not  inquire.  These 
matters  will  be  met  when  the  occasion  presents 
them." 

In  the  present  case  we  are  confronted  by 
the  difficulty  which  the  court  foresaw  would 
arise  In  case  both  the  town  and  the  vUlage 
should  take  ind^endent  action  upon  the  li- 
cense question  and  should  reach  different  re- 
sults in  respect  thereto.  Upon  the  same  day, 
the  town  voted  "dry"  and  the  village  voted 
"wet"  The  question  Is  whether  the  village, 
being  ai  part  of  the  town,  la  controlled  by 
the  vote  of  the  town;  or  whether,  having  de- 
termined the  question  tot  itself  as  a  sepa- 
rate municipality,  It  is  controUed  by  the  re- 
sult of  its  own  vote.  This  question  must  be 
determined  by  considering  the  purpose  and 
effect  of  the  various  local  option  statutes  en- 
acted by  the  Legislature.  Originally  the  sale 
of  Uquor  was  lawful  everywhere,  and  its  sale 
is  stlU  lawful  except  as  restricted  or  prohib- 
ited by  statute;  but  the  lawmaking  power 
may  restrict  or  prohibit  the  sale  thereof  to 
any  extent  It  shall  deem  proper  for  the  pro- 
motion of  the  public  welfare. 

The  first  general  law  granting  local  option 
was  passed  in  1875  and  conferred  the  power 
to  vote  upon  the  Ucense  question  upon  towns, 
but  not  upon  dttes  or  villages.  Chapter  112, 
Laws  1875 ;  Kleppe  v.  Gard,  109  Minn.  251, 
123  N.  W.  666.  The  licensing  power  as  to 
towns  was  lodged  exclusively  in  the  board  of 
county  commissioners.  This  statute  provided 
that.  If  a  town  voted  against  license,  "the 
board  of  county  commissioners  shaU  grant  no 
Ucense  in  said  township."  This  is  the  only 
prohibition  contained  In  the  statute.  It  mere- 
ly Umited  the  power  of  the  coimty  commis- 
sioners and  did  not  apply  to  viUages,  for  the 
village  authorities  were  given  the  exclusive 
right  to  grant  licenses  therein.  Chapter  130, 
S  13,  Laws  1875.  In  1885  the  LeglsUture 
passed  a  law  conferring  upon  vUlages  the 
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power  to  Tote  upon  the  license  question. 
TdIb  statute  provided: 

"The  legal  voters  of  any  incorporated  village 
shall  have  the  power  and  authority  to  vote  upon 
and  determine  for  themselves,  the  question 
whether  license  for  the  sale  of  intoxicating  liq- 
uors as  a  beverage  shall  be  granted  by  the  coun- 
cil of  said  village  or  not." 

It  (further  provided  that: 

If  the  returns  from  the  election  "show  that  a 
majority  of  the  votes  cast  at  such  election  op 
said  question  shall  be  'against  license,'  no  li- 
cense for  the  sale  of  intoxicating  liquors  shall 
be  granted  by  the  authorities  of  such  village, 
except  for  medicinal  or  mechanical  purposes, 
but  if  such  returns  show  •  •  •  a  majority 
of  the  votes  cast  at  such  election,  on  said  ques- 
tion, shall  be  'in  favor  of  license,'  then  the  vil- 
lage council  may  grant  license  to  any  suitable 
person  of  lawful  age  for  the  sale  of  intoxicat- 
ing liquor."    Chapter  145,  |  48,  Laws  1885. 

This  statute  unequivocally  granted  to  vil- 
lages the  power  to  settle  the  license  ques- 
tion for  themselves  regardless  of  the  action 
of  any  other  municipality.  It  necessarily  at>- 
plled  to  Tillages  which  were  a  part  of  the 
towns  in  which  they  were  located,  for  at  that 
time  aU  villages,  at  least  all  organized  under 
the  general  law,  remained  a  part  of  such 
towns.  There  was  no  statute  then  in  exist- 
ence under  which  a  Tillage  could  become  sep- 
arated from  the  town  for  all  purposes;  that 
statute  was  not  enacted  until  several  years 
later.  It  necessarily  follows  that  the  fact 
that  the  village  still  remained  a  part  of  the 
town  for  town  purposes  did  not  clothe  the 
town  with  power  to  nullify  the  action  taken 
by  the  village  under  the  power  conferred  by 
the  village  local  option  statute.  Both  the 
town  local  option  statute  and  the  vUlage  lo- 
cal option  statute  remained  substantially  un- 
changed until  the  enactment  of  the  Revised 
Laws  of  1905.  In  this  revision  the  two  stat- 
utes were  combined  and  the  lociLl  option  pro- 
vision thereof  put  in  the  following  form: 

"The  clerk  of  any  town  or  incorporated  vil- 
lage, on  the  petition  of  ten  legal  voters  thereof, 
filed  with  him  at  least  twenty  days  before  the 
annual  town  meeting,  or  annual  or  charter  elec- 
tion, shall  give  notice,  at  the  same  time  and  in 
the  same  manner  as  the  notice  of  such  meeting 
or  election,  that  the  question  of  license  will  be 
submitted  at  such  meeting  or  election.  Said 
question  shall  be  voted  on  by  ballot,  and  the 
result  thereof  certified  by  the  town  clerk  to  the 
county  auditor,  and  by  the  municipal  clerk  filed 
in  his  office.  Such  vote  shall  remain  in  force 
until  reversed  at  a  subsequent  election  or  town 
meeting  at  which  the  question  of  license  is  again 
m  like  manner  submitted."  B.  L>.  1905,  §  1528; 
G.  S.  1913,  f  3128. 

Section  1533  of  the  Revised  Laws  (G.  S. 
1913,  i  3142)  prohibited  the  sale  of  intoxicat- 
ing liquor — 

"in  any  town  or  municipality  in  which  a  ma- 
jority of  votes  at  the  last  election  at  which  the 
question  of  license  was  voted  upon  shall  not 
have  been  in  favor  of  license." 

The  Revised  Laws  grant  the  power  to  de- 
termine the  license  question  to  both  the  town 
and  the  village.  In  view  of  the  history  of  the 
legislation,  it  cannot  be  held  that  the  action 
of  the  village  is  any  less  potent  where  it  still 
remains  a  part  of  the  town  for  certain  par- 


poses  than  where  It  has  been  separated  from 
the  town  for  all  purposes.  The  power  to  de- 
termine the  license  question  for  themselves 
conferred  upon  villages  by  the  original  act 
clearly  made  such  determination  ctmtrolllng 
and  final  within  the  territory  of  the  Tillage 
regardless  of  the  acttoK  taken  by  the  town. 
The  change  in  the  statutes  made  by  the  Re- 
vised Laws  does  not  purport  to  give  to  the 
tdwn  the  power  to  overrule  or  nullify  the  ac- 
tion of  the  village,  nor  to  limit  the  authority 
of  the  village  to  those  cases  only  in  which  the 
town  has  failed  to  act.  In  view  of  the  ple- 
nary power  possessed  by  the  village  prior  to 
the  revision,  and  of  the  rules  which  require 
such  revisions  to  he  constmed  In  the  light  of, 
and  so  aa  to  give  effect  so  far  as  may  be  to^ 
the  previously  existing  statutes  embodied  in 
the  revision,  we  are  constrained  to  hold  that 
where  the  village  votes  upon  and  determines 
the  question  for  itself  in  the  manner  provided 
by  statute,  such  determlnatloa  is  eontrolltng 
and  conclusive  as  to  the  territory  within  the 
village,  whether  it  does  or  does  not  accord 
with  the  action  taken  by  the  town.  In  other 
words,  the  vote  of  the  town  settles  the  qnee- 
tion  for  the  territory  within  the  village  in 
those  cases  only  in  which  the  village  Itself 
does  not  vote  upon  the  question  as  an  inde- 
pendent municipality;  bnt  In  those  cases  In 
which  the  vUlage  itself  votes  upon  the  ques- 
tion as  an  independent  mnnidpallty,  such  vote 
settles  the  question  tot  the  territory  with- 
in the  village  regardless  of  the  vote  taken  by 
the  town.  The  county  tuition  statute  recent- 
ly enacted  establishes  a  different  role  In 
case  a  county  votes  no  license,  but  has  no 
bearing  upon  the  present  ca8& 

The  village  of  Little  Fork,  having  voted  In 
favor  of  license,  had  authority  to  issue  the 
Uoense  in  controversy  to  the  relator,  and  bis 
sales  thereunder  were  lawful  so  long  as  he 
transgressed  no  restrictions  placed  upon  the 
traffic.  It  follows  that  the  oonvlctton  cannot 
be  sustained. 

The  order  appealed  from  is  reversed,  and 
the  case  remanded,  with  instructions  to  dis- 
charge the  relator. 


INNES  V.  POTTER.      (No.  19357  [230].) 
(Supreme  Court  of  Minnesota.     July  9,  1915.) 

(BvUaiu*  iy  the  Court.) 

1,  Imstrument  Delivebed  Afteb  Death. 

Defendant's  father,  now  deceased,  deliver- 
ed to  one  Casey  an  envelope  containing  a  cer- 
tificate of  corporation  stock  with  an  assignment 
to  defendant  indorsed  thereon^  with  directiooa 
in  writing  to  Case^  to  deliver  the  certificate 
to  defendant  "only  m  case  of"  his  death.  Aft- 
er his  death  Casey  delivered  the  certificate  to 
defendant. 

2.  Dkeds  «=a<(i— Deposit  tob  tteuvsBT  Att* 

XB  Gbahtob'b  Death— Effbct  to  Vkst  Ti- 
tle. 

Where  a  grantor  executes  a  deed  of  real 
estate  and  deposits  it  with  a  third  person  to  be 
delivered  by  him  to  the  grantee  after  death  of 
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the  gnatot,  tai  iwwiittf  to  Uaaelf  no  right  to 

control  or  recall  the  instrament,  the  transac- 
tion is  a  valid  one  and  full  and  complete  title 
is  vested  in  the  grantee  after  death  of  the 
grantor. 

[Ed.  Note.— ITor  other  eaBea,  see  D«eds,  Cent 
Dig.  U  140,  141;  D«c.  Dig.  <S=>61.] 

8.  GiZTB     «S9'n— POSTFONKKXIIT    OW    BtRTOT- 

HSNT— DSATH  OV  DONOB. 

Similar  rules  apply  to  personal  property, 
and  the  owner  of  i>er8onal  property  may  make 
a  valid  gift  thereof  with  the  right  of  enjoy- 
ment in  the  donee  postponed  antU  the  death  of 
the  donor,  if  the  suoject  of  the  gift  be  delivered 
to  a  tliird  person  with  instructions  to  deliver 
it  to  the  donee  upon  the  donor's  death,  and  it 
the  dtnor  parts  with  all  control  over  it,  reserves 
no  right  to  recall,  and  intends  a  final  disposi- 
tion M  the  property  given. 

[£4d.  Note.— For  other  cases,  see  Gifts,  Cent 
Dig.  $  SB;    Dec.  Dig.  «S=>21.1 
4.  WnXS        «=s>90  —  DlSTINQDISHED        Fbou 

"Gist." 

mte  gift  in  this  ease  is  within  the  mle. 
Tbe  test  of  a  "gUt,"  as  distinguished  from  a 
will,  is  that  in  case  of  a  gift  some  interest 
vests  at  once  in  right.  The  gift  in  this  case 
was  not  testamentary  in  character  and  it  was 
valid. 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  21d;   Dec.  Dig.  <S=s90. 

For  Qther  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Gift.] 

6.  Wiu^   <S=>93— Tkstambntabt   Chabacteb 

OF  iNSTKinOiHT. 

,  The  direction  to  the  trustee  to  deliver  to 
the  donee  "only  in  case  of  the  death"  of  the 
donor  is  not  decisive  of  testamentary  character. 
Nor  is  the  statement  of  the  donor  that  he  wants 
to  "leave"  certain  property  to  the  donee. 

[Bd.  Note.— Fbr  other  cases,  see  Wills,  Cent 
Dig.  iS  22^224;    Dec.  Dig.  «=3d3.] 

(Additional  ByUabut  hy  Editorial  Staff.) 
6.  WixLfl  ©=»S7—CowBTBt7CTioiT— "Leave." 

The  word  "leave"  is  often  used  in  reference 
to  property  left  by  will,  but  is  so  often  loosely 
vsed  that  its  use  should  not  be  given  control- 
ling importance,  in  determining  whether  a  docu- 
ment showed  a  gift  or  was  testamentary  in 
character. 

[Ed.  Note.— For  otlier  cases,  see  Wills,  Cent 
Dig.  a  206,  207;    Dec.  Dig.  «=987. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Leave.] 

Ai>peal  from  District  Court,  Aitkin  Conn- 
^;   B.  F.  Wright,  Jadg«. 

Action  by  Irvine  Innes,  sb  administrator 
with  will  annexed  of  the  estate  of  Warren 
Potter,  deceased,  against  Helen  Marda  Pot- 
ter. From  Jndgment  for  defendant,  plaintUF 
appealft    AfBrmed. 

Fryberger,  Fulton  &  Spear,  of  Dulutb,  for 
appellant  Thwing  &  Bossman,  of  Grand 
Baplds,  for  respondent 

HALLAM,  J,  [1]  1.  Warren  Potter  was 
the  owner  of  1,370  shares  of  stock,  of  the  par 
value  of  $100  a  share,  in  the  Potter-Casey 
Company,  a  business  corporation  of  Aitkin 
county.  In  1910  he  was  a  man  advanced  in 
years.  He  had  made  a  will  some  years  be- 
fore. In  the  meantime  his  business  associate, 
Mr.  Casey,  had  died  and  bis  estate  had  been 


probated^  ISicM  was  "eenaidenible  noise" 
about  the  amount  of  his  poroperty,  and  a  sub- 
stantial inheritance  tax  had  been  paid.  On 
December  27,  1910,  after  some  talk  with  J. 
A.  Casey,  son  of  his  former  associate.  In 
which  deceased  stated  that  be  wanted  to 
leave  a  certain  amount  of  property  to  his 
daughter,  he  took  a  certificate  of  1,000  shares 
of.  stock  of  the  Potter-Casey  Company,  In- 
dorsed upon  It  an  absolute  assignment  to  the 
defoidant,  and  wrote  a  letter  addressed  to 
her  In  which  be  stated  that  be  had  transfer- 
red this  stock  to  her,  and  making  certain  re- 
quests. The  certificate,  with  the  indorsement 
upon  It,  and  this  letter  he  Inclosed  in  an  en- 
velope, securely  sealed  It,  ana  indorsed  there- 
on the  following: 

"The  Certificate  Na  1  for  1,000  m  shares  to 
be  sent  by  Registered  letter  to  H.  Marcia  Pot- 
ter if  not  Present  or  Handed  to  her,  taking  her 

Receipt  for  the  same. .     These  certificates 

to  be  held  by  J.  A.  Casey  and  delivered  to  the 
above  parties  only  in  case  of  the  death  of 

"Warren  Potter." 

This  he  then  delivered  to  J.  A.  Caaey,  and 
Casey  held  it  until  Mr.  Potter's  death.  De- 
ceased never  mentioned  the  matter  to  Casey 
again,  and  never  exercised  nor  attempted  t» 
exercise  any  control  over  the  stock.  Warren 
Potter  died  in  February,  1914.  After  his 
death,  J.  A.  Casey  delivered  the  enveloiw  and 
its  contents  to  the  defendant  She  opened 
the  env^ope  and  took  therefrom  the  letter 
and  the  certificate.  Potter's  will  was  admit- 
ted to  probate,  and  plaintiff  was  appointed 
administrator  with  the  will  annexed.  He 
commenced  this  action  to  recover  possession 
of  the  certificate  of  stock  or  its  value.  The 
trial  court  found  that  defendant  owned  the 
stock,  that  deceased  Intended  to  and  did  re- 
linquish all  control  over  the  stock  and  all 
rights  In  It,  that  he  Intended  to  and  did 
give  the  stock  to  defendant,  and  intended, 
that  the  gift  take  effect  at  once  on  the  deliv- 
ery to  Casey,  but  that  the  right  of  defendant 
to  the  beneficial  enjoyment  thereof  was  post- 
poned until  the  death  of  deceased. 

[2]  2.  The  first  question  is  this:  Is  it  com- 
petent for  a  person  to  make  a  gift  of  per- 
sonal property  by  delivery  of  the  subject  of 
the  gift  to  a  trustee  where  delivery  by  the 
trustee  to  the  donee  and  beneficial  enjoyment 
by  the  donee  are  postponed  until  the  death 
of  the  donor? 

As  to  deeds  of  real  estate  the  law  In  this 
state  is  well  settled.  Where  a  grantor  exe- 
cutes a  deed  and  deposits  it  with  a  third  per- 
son, to  be  delivered  by  him  to  the  grantee 
after  the  death  of  the  grantor,  and  reserves 
to  himself  no  right  to  control  or  recall  the 
instrument,  the  transaction  is  a  valid  one 
and  full  and  complete  title  is  vested  In  the 
grantee  after  death  of  the  grantor.  Haeg  v. 
Haeg,  53  Minn.  83,  55  N.  W.  1114 ;  Wicklund 
v.  Lindquist,  102  Minn.  321,  113  N.  W.  631 ; 
Dickson  V.  Miller,  124  Minn.  346,  145  N.  W. 
112.    This  is  true  even  though  tlie  enjoyment 
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of  the  estate  granted  la  postponed  until  the 
death  of  the  grantor,  and  even  though  the 
deed  thereof  expressly  reserves  a  life  estate 
in  the  grantor  (Ekblaw  v.  Nelson,  124  Minn. 
835,  144  N.  W.  1094),  and  even  though  the 
grant  is  subject  to  the  contingency  that  the 
grantee  survive  the  grantor,  or  to  any  con- 
tingency, as  long  as  it  is  one  over  which  the 
grantor  has  no  control  (Thomas  v.  WiUlamB, 
105  Minn.  88,  117  N.  W.  155). 

[3]  3.  Anciently  there  was  no  such  thing 
recognized  In  law  as  an  expectant  estate  In 
personal  property.  This  was  because  of  the 
perishable  nature  of  such  property,  its  mov- 
able characteristics,  and  its  insignificance. 
An  exception  was  early  made  in  favor  of 
chattels  real.  Manning's  Case,  8  Co.  (Eng.) 
&4b;  Lampet's  Case,  10  Co.  (Eng.)  46b.  But 
in  that  case  only  as  to  Interests  created  by 
will,  and  when  merely  the  u»e  of  the  chatt^ 
was  given  to  the  first  legatee.  2  Bl.  Com. 
398.  The  exception  was  later  extended  from 
cliattels  real  to  chattels  personal  under  like 
restrictions.  2  Bl.  Com.  398;  1  Eq.  Cas.  Abr. 
(Eng.)  360.  These  limitations  one  by  one 
dropped  away.  In  chancery  before  the  close 
of  the  seventeenth  century  It  was  settled  that 
a  bequest  of  an  expectant  estate  in  goods  to 
another  was  good,  whether  the  goods  or  the 
use  of  the  goods  were  given  to  the  first  lega- 
tee. Hyde  v.  Parrat,  1  P.  Wms.  (Eng.)  1. 
And  In  recent  times  it  has  not  been  necessary 
in  England  that  limitations  of  this  sort  be 
made  by  wlU.  They  are  equally  good  when 
made  by  deed  of  trust  Child  v.  Baylle,  Cro. 
J.  (Eng.)  459;   2  Bl.  Com.  398. 

Perishable  chattels  are  said  to  constitute 
an  exception  to  the  rule,  particularly  chat- 
tels the  use  of  which  consists  in  their  con- 
sumption. But  the  reason  given  Is  one  of 
construction,  the  theory  being  that  the  gift 
of  such  articles  for  life  must  have  been  in- 
tended as  an  absolute  gift,  since  one  could 
not  use  without  consuming  the  property. 
Andrew  v.  Andrew,  1  Col.  686;  Randall  v. 
Russell,  3  Merlv.  190;  Evans  v.  Iglehart,  6 
GiU  &  J.  (Md.)  171 ;  Henderson  v.  Vaulx,  10 
Terg.  (Tenn.)  30 ;  German  v.  German,  27  Pa. 
116,  67  Am.  Dea  461. 

The  doctrine  that  personal  property  may 
l>e  limited  by  way  of  remainder  after  a  life 
interest  created  at  the  same  time  was  early 
recognized  In  the  United  States.  2  Kent, 
Com.  (13th  Ed.)  *352,  353,  and  notes ;  Execu- 
tors of  Moffat  V.  Strong,  10  Johns.  (N.  T.)  12 ; 
Langwcrthy  v.  Chadwlck,  13  Conn.  42.  The 
disposition  of  the  later  cases  has  been  to 
dispense  with  all  fictitious  distinctions  be- 
tween transfers  of  real  and  personal  property 
and  to  apply  the  same  rules  to  both,  except 
where  distinctions  are  founded  upon  some 
substantial  principle  of  law  or  are  required 
by  some  statutory  enactment  In  this  state 
expectant  Interests  In  personal  property  are 
recognized.  State  ex  rel.  Tozer  v.  Probate 
Court,  102  Minn.  268,  291,  113  N.  W.  888. 
Since  it  is  competent  for  a  person  to  create 


an  expectant  inteiwet  In  periKmal  property, 
we  see  no  ground  for  saying  that  he  may  not 
do  so  either  by  will,  by  sale,  or  by  gift  Nor 
do  we  see  any  reason  why  the  rules  as  to  de- 
livery to  a  third  person,  with  direction  to  de- 
liver to  the  donee  on  the  death  of  the  donor, 
should  not  apply  to  personal  as  well  as  to 
real  property.  Delivery  is  of  course  neces- 
sary to  give  efl^ect  to  a  gift,  but  so  it  Is  to 
give  effect  to  a  deed.  If  vaUd  delivery  may 
be  made  to  a  trustee  in  case  of  a  gift  of  a 
deed  of  real  property,  why  not  In  case  of  a 
gift  of  personal  property?  Not  only  do  we 
think  there  should  be  no  dlstinctimi  between 
the  two  classes  of  property  in  this  respect, 
but  we  are  equally  convinced  that  It  is  the 
settled  law  in  most  of  the  states  of  the  Union 
that  no  such  distinction  does  exist  Grant 
Trust  A  Savings  Co.  v.  Tucker,  49  Ind.  App. 
346,  96  N.  B.  487;  Tndcer  v.  Tucker,  138 
Iowa,  844,  116  N.  W.  119;  Meriwether  v. 
Morrison,  78  Ky.  572;  Green  v.  Tulane,  62 
N.  J.  Eq.  169.  28  Atl.  9;  In  re  King,  115 
App.  Div.  761,  100  N.  Y.  Supp.  1089;  see^ 
also.  Smith  v.  Wold,  126  Minn.  190, 145  N.  W. 
1067.  The  decision  in  Logenfiel  v.  Rlchter, 
60  Minn.  49,  61  N.  W.  82G,  as  we  understand 
it  does  not  hold  to  the  contrary. 

We  accordingly  hold  that  the  owner  of 
personal  property  may  make  a  valid  gift 
thereof  with  the  right  of  enjoyment  in  the 
donee  postponed  until  the  death  of  the  donor, 
if  the  subject  of  the  gift  be  delivered  to  a 
third  person  with  instruction  to  deliver  It  to 
the  donee  upon  the  donor's  death,  and  If  the 
donor  parts  with  all  control  over  it  reserves 
no  right  to  recall,  and  Intends  thereby  a  final 
disposition  of  the  property  given. 

[4]  4.  The  next  question  is.  Did  this  trans- 
action constitute  such  a  gift?  Plaintiff's  con- 
tention is  that  the  transaction  was  not  a  gift 
at  all,  but  that  it  is  testamentary  in  char- 
actor  and  void.  The  gift,  if  sustainable  at 
all,  must  be  sustained  as  a  gift  inter  vivos. 
It  was  in  no  sense  a  gift  causa  mortis.  Ef- 
fect should  be  given  to  the  transaction  if 
possiblfe  Thomas  v.  Williams,  106  Minn.  88. 
If,  as  plaintiff  claims,  the  documents  were 
testamentary  in  character  the  transaction 
was  void,  for  the  formalities  required  for 
the  execution  of  a  will  were  not  followed.  It 
is  only  by  construing  the  transaction  as  an 
executed  gift  that  effect  can  be  given  to  It  at 
alL  It  is  not  always  easy  to  determine 
whether  or  not  an  instrument  la  testamen- 
tary In  character.  It  depends  upon  the  In- 
tention of  the  maker.  The  fact  that  the  in- 
strument postpones  the  enjoyment  o£  the 
subject-matter  until  after  the  death  of  the 
grantor  is  not  decisive  that  the  instrument  is 
testamentary  In  character.  The  test  is 
whether  the  maker  Intended  the  instrument 
to  have  no  effect  until  after  the  maker's 
death,  or  whether  be  Intended  It  to  transfer 
some  present  Interest  If  some  interest  vests 
at  once  in  right,  though  the  enjoyment  of  It 
be  postpcmed,  the  ioatrumeat  la  not  a  will, 
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ftnd  It  iB  Irrevocable.  Tbomag  t.  WllUama, 
105  Minn.  88,  117  N.  W.  155.  We  think  the 
eridence  sastalns  the  finding  of  the  trial 
coart  that  the  transaction  constltated  an  ab- 
solute and  IrreTocable  gift  from  deceased  to 
defendant. 

[5]  6.  Plaintiff  contends  that  the  direction 
to  deliver  "only  in  case  of  death"  of  the 
donor  signifies  a  coDdlti<Hi  attached  to  the 
delivery  and  an  intent  that  the  gift  shall  be- 
come operative  only  in  the  event  that  the 
donee  survived  the  donor.  There  is  some 
anthorlty  sustaining  plaintiff's  contention. 
Sterling  v.  Wilkinson,  88  Va.  791.  3  S.  B.  533. 
We  do  not,  however,  agree  as  to  this  effect 
of  the  words  "In  case  of  death."  If  the  do- 
nor were  at  the  time  suffering  with  some  ill- 
ness, as  in  the  case  of  Basket  v.  Hassell,  107 
U.  S.  602,  2  Sup.  Ct  415,  27  L.  Ed.  500,  such 
-language  might  well  be  construed  to  imply  a 
condition  that  the  gift  should  be  operative 
only  in  the  event  of  death  from  such  illness, 
and  the  survival  of  the  donee.  But  Warren 
Potter  was  not  Ul,  nor  was  there  anything 
that  suggested  impending  death.  Under  the 
circumstances,  we  think  the  language  "in 
case  of  death,"  which  was  certain  sooner  or 
later  to  occur,  meant  nothing  more  or  less 
than  that  delivei^  should  be  made  upon  the 
death  of  the  donor.  And  this  is  sustained 
by  authority.  Small  v.  Marburg,  77  Md.  11, 
19,  25  Atl.  920;  Goodell  v.  Pierce,  2  HUl  (N. 
T.)  659;  Ewlng  v.  Winters,  34  W,  Va.  23,  11 
S.  E.  718. 

Plaintiff  lays  much  stress  upon  the  fact 
that  J.  A.  Casey  testified  that  if  Potter  had 
In  his  lifetime  demanded  a  return  of  the  en- 
velope and  its  contents  he  would  have  return- 
ed it  to  him.  It  is  not  certain  that  this  ex- 
pressed anytMng  more  than  Casey's  mis- 
taken view  of  the  law  applicable  to  such  a 
case  or  his  submission  to  irotter's  Judgment. 
But  in  any  event  the  evidence  is  not  decisive. 
The  Intention  of  Potter,  not  of  Casey,  con- 
trols. 

[6]  Nor  do  we  attach  great  importance  to 
the  statement  of  Casey  that  Potter  sold  that 
be  wanted  to  "leave"  a  certain  amount  of 
property  to  his  daughter  Marcia.  The  word 
"leave"  is  often  used  in  reference  to  property 
left  by  will,  but  the  word  Is  often  loosely 
nsed  and  its  use  should  not  be  given  control- 
ling importance. 

Plaintiff  also  urges  strongly  tbat  deceased 
was  endeavoring  by  this  transaction  to  evade 
the  payment  of  the  inheritance  tax.  We  are 
not  sure  that  he  did  not  have  such  a  purpose. 
But  we  cannot  see  that  it  is  Important  wheth- 
er be  did  or  not.  It  seems  to  be  conceded 
that  he  did  not  succeed  and  that  his  property 
is  subject  to  tax  whether  this  be  construed 
as  a  gift  or  not.  If  the  construction  of  this 
as  a  gift  would  resalt  in  a  fraud  upon  the 
state,  that  circumstance  might  be  a  reason 
for  not  adopting  that  constmctlon,  but  this 
is  not  such  a  case. 

Jodgment  affirmed. 


O'ROURECE  V.  O'ROCBXB  «t  aL 
(No.  10294  [182].) 

(Supreme  Court  of  Minnesota.     July  9.  1915.) 

(Byllaiu*  by  the  Court.) 

1.  Afpkai.  and  Ebbob  «s>1010— Deeds  «=» 
56,  66 — Finding — ^Deuveby  of  Deed. 

The  question  whether  a  deed  is  delivered  is 
a  question  of  intent  and  usually  one  of  fact; 
and  in  thia  case  it  is  held  that  whether  the 
plaintiff  and  his  wife,  parents  of  one  of  the 
defendants,  delivered  a  deed  conveying  substan- 
tially all  Qieir  property  to  their  son  in  consid- 
eration of  support,  etc.,  was  one  of  fact  for  the 
court  trying  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {§  3979-3982,  4024;  Dec.  Dig. 
<S=>1()10;  Deeds,  Cent  Dig.  {§  117-123,  125, 
127.  633;  Dec.  Dig.  «=»5e,  66.] 

2.  Cancellation   ot  Instbumsnts  $=>55  — 
Scope  of  Relief. 

Though  the  conrt  found  that  the  deed  was 
not  delivered,  the  plaintiff  tiaving  alleged  facts 
tending  to  entitle  him  to  equitable  relief  if 
the  deed  had  been  delivered,  and  having  offered 
proofs  in  support  thereof,  and  the  defendant 
having  allegeid  facts  showing  him  entitled  to 
equities,  though  the  deed  was  not  delivered, 
such  equities  appearing  from  the  record,  the 
court  liaving  possessed  itself  of  the  controversy 
as  a  court  of  equity  should  have  determined  the 
whole  controversy  iMtween  the  parties  and  en- 
tered a  decree  determining  the  rights  of  alL 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  9=>55.] 

Appeal  from  District  Court,  Dakota  Coun- 
ty;  Albert  Johnson,  Judge. 

Action  by  Michael  CVBoarke  against  Felix 
James  O'Rourke  and  others.  From  denial 
of  a  new  trial,  defendants  appeal.    Reversed. 

S.  J.  Donnelly  &  S.  D.  Donnelly  and  D.  B. 
Dwyer,  all  of  St  Paul  (Thomas  D.  O'Brien, 
of  St  Paul,  of  counsel),  for  appellants.  A. 
E.  Horn  and  T.  P.  McNamara,  both  of  St 
Paul,  for  respondent 

DIBELL,  0.  This  action  was  brought  by 
the  plaintiff  to  compel  the  surrender  of  a 
certain  agreement,  and  for  a  decree  annulling 
and  canceling  it,  and  adjudging  plaintiff  to 
be  the  owner  of  the  property  described  in 
it  There  were  findings  for  the  plaintiff,  and 
the  defendants  appeal  from  the  order  deny- 
ing their  motion  for  a  new  trial. 

[1]  1.  On  July  26,  1909,  the  plaintiff  Mi- 
chael O'Rourke  and  the  defendant  Mary 
O'Rourke,  his  wife,  signed  and  acknowledged 
an  agreement  conveying  to  their  son,  the  de- 
fendant Felix  O'Rourke,  certain  lands,  by 
which  agreement  the  son  covenanted,  among 
other  things,  to  care  for  them  during  life, 
give  them  proper  support  and  a  comfortable 
home,  furnish  them  decent  burial,  and  pay 
$1,500  to  one  sister  and  $100  each  to  five  oth- 
ers within  five  years  after  the  decease  of 
the  plaintiff  and  bis  wife;  these  sums  to  be 
a  charge  upon  the  land.  The  agreement  was 
left  with  the  defendant  James  F.  Geraghty. 
The  plaintiff  claims  that  it  was  never  deliv- 
ered-   The  defendants  claim  that  it  was  de- 
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Uvered  and  that  then  It  waa  left  with  Ger- 
agbty  for  safe-keeping.  The  court  found  that 
It  was  not  delivered. 

The  deed  was  prepared  in  St  Paul  with 
studious  care  and  its  provisions  were  stated 
in  much  detail.  It  was  the  kind  of  agree- 
ment or  deed  sometimes  made  by  parents, 
and  often  unwisely,  to  one  of  their  children, 
intending  to  insure  to  themselves  a  com- 
fortable home  and  support  during  life,  with 
the  giving  of  which  the  grantee  is  charged, 
and  intending  that  at  their  death  their  prop- 
erty shall  belong,  discharged  of  obligation,  to 
the  child  remaining  at  home  and  caring  for 
them  In  their  last  years.  It  was  acknowledg- 
ed before  Geraghty  as  notary  public.  At  that 
time  it  was  very  carefully  gone  over  by  the 
plaintiff  and  his  wife  and  Felix  and  one 
change,  deemed  to  be  of  importance,  was 
made  in  it  The  plaintUI  says  it  was  not 
delivered.  He  is  the  only  one  who  makes 
such  dalm.  The  proof  of  delivery  Is  ample. 
The  fact  of  Its  delivery  Is  consistent  with 
substantially  all  that  occurred  before  and 
afterwards.  The  subsequent  course  of  con- 
duct of  the  parties  was  in  accord  with  the 
theory  that  such  an  agreement  was  a  sub- 
sisting one  and  it  is  difficult  of  explanation 
upon  the  theory  that  there  was  not  a  delivery 
of  the  agreement  The  question  of  delivery, 
however,  is  a  question  of  intent  and  is  usual- 
ly one  of  fact  1  Dnnuell,  Minn.  Dig.  §  2664. 
The  court  found  that  there  was  no  delivery 
and  under  the  recognized  rule  we  accept  its 
finding. 

[2]  2.  It  might  seem  that  if  we  sustain  a 
finding  that  there  was  no  delivery  of  the 
agreement,  the  case  should  end.  The  ques- 
tion of  delivery,  however,  was  not  the  only 
issue  tendered  by  the  plaintiff.  The  plaintiff 
alleged  that  the  defendant  Felix  had  failed 
to  comply  with  the  terms  of  the  agreement 
Issue  was  taken;  and  the  defendant  affirm- 
atively set  forth  a  number  of  facts  entitling 
him  to  consideration.  He  alleged,  for  In- 
stance, that  for  11  years  prior  to  the  date  of 
this  instrument  he  had,  at  the  request  of  the 
plaintiff,  resided  upon  the  farm  and  worked 
and  labored  for  the  plaintiff  without  a  fixed 
or  stated  compensation  but  under  a  promise 
that  if  he  would  remain  and  work  the  farm 
and  help  care  for  his  parents  be  would  be 
properly  rewarded,  and  that  the  land  and 
personal  property  upon  it  would  eventually 
be  his.  Felix,  who  is  now  37  years  of  age, 
always  lived  at  home.  As  early  as  1898  the 
plaintiff  had  made  a  will  in  which  he  devised 
his  farm  to  Felix,  with  conditions  In  it  that 
he  properly  care  for  his  parents.  One  reason 
for  making  the  agreement  was  the  unwilling- 
ness of  Felix  to  rely  upon  an  uncertain  will. 
To  some  extent  the  court  took  evidence  upon 
the  question  whether  Felix  had  abided  by 
the  agreement.  It  refused  to  reopen  the  case 
so  as  to  allow  Felix  to  introduce  further  tes- 
timony to  entitle  him  to  relief. 

The  plaintiff  has  presented  his  cause  to  a 
court  of  equity  Invokloc  the  equitable  powers 


of  the  court  to  procure  the  eaucenatton  and 
surrender  of  an  instrument  which  he  made 
upon  great  deliberation.  While  the  finding 
of  the  court  la  that  the  instrument  was  not 
delivered,  the  fact  is  not  disputed  that  Felix 
and  the  other  parties  proceeded  for  a  nnm- 
ber  of  years  as  if  it  were  a  subsisting  in- 
strument, fixing  the  rights  of  the  plaintiff 
and  his  wife  and  Felix,  nor  Is  It  disputed 
that  a  win  had  been  made  for  the  benefit  of 
Felix.  That  Felix,  because  of  this  wQl  and 
pursuant  to  this  agreement  spent  many  of 
the  years  of  his  life  at  home,  caring  for  the 
old  people  and  keeping  up  the  farm,  while 
his  brothers  were  establishing  homes  and 
acquiring  farms  of  their  own,  is  unoontro- 
verted.  The  fact  that  Felix  was  of  right 
entitled  to  something  was  in  the  mind  of 
the  trial  court  when  It  referred  in  its  mem- 
orandum to  compensation  which  ought  to  go 
to  Felix  "for  the  work  and  energy  he  has 
bestowed  upon  the  farm  In  the  preservation 
of  the  estate  and  the  care  and  kindness  to 
the  parents  in  the  hope  given  him  by  the 
father  on  coming  of  age  that  eventual^  un- 
der the  condition  stated  he  would,  after  the 
death  of  the  parents,  be  given  the  farm." 

When  the  plaintiff  comes  into  a  court  of 
equity  for  relief  against  Felix  he  is  there 
Just  as  much  to  do  Felix  equity  as  he  is  to 
get  equity  from  him.  The  court  which  gives 
the  plaintiff  equitable  relief  Is  capable  of 
giving  Felix  equitable  reJlef.  Relief  can  be 
given  both  in  this  action.  There  was  some 
trouble  between  the  plaintiff  and  his  son ; 
how  serious  is  not  very  clear.  Perhaps  it 
Is  exaggerated.  The  plaintiff's  wife  is  a 
defendant  and  an  appellant  against  her  hus- 
band.   The  family  are  not  in  accord. 

Whatever  the  rights  of  the  parties  are  they 
should  be  determined  In  this  action.  We  do 
not  anticipate  what  the  findings  may  be  on 
the  new  tilal.  We  do  not  suggest  what  re- 
lief one  party  or  the  other  should  he  given. 
They  are  in  a  court  of  equity  which  molds 
its  relief  to  meet  particular  situations.  The 
court  in  cases  involving  agreements  of  this 
kind,  often  improvldently  made,  Is  not  ex- 
acting in  its  requirements  as  to  pleadings 
and  practice  in  getting  at  the  heart  of  the 
controversy  and  seeing  that  a  right  result  is 
reached.  In  doing  this,  avail  will  be  made 
of  the  broadest  powers  of  a  court  of  equity. 

In  Haataja  v.  Saarenpaa,  118  Minn.  255, 
the  court,  in  referring  to  the  application  of 
the  remedies  of  a  court  of  equity  to  cases 
Involving  situations  resulting  from  family 
settlements,  and  speaking  from  the  viewpoint 
of  the  wronged  parents,  said: 

"The  rules  concerning  the  appHcation  of  this 
equitable  remedy  are  quite  well  settled  in  this 
jurisdiction.  Before  tne  relief  involved  there- 
in can  be  granted,  it  must  appear  that  the  par- 
ties have  failed  to  perform  their  covenants  in 
substantial  and  material  particulars,  and  that 
it  would  not  be  inequitable  to  grant  the  relief 
soueht.  On  the  other  hand,  where  it  appears, 
as  in  this  case,  that  there  has  been  such  a  re 
pudiatlon  of  the  contract  and  failure  in  the  per- 
formance tbereol  aa  to  amount  pracUeaUy  to  * 
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failure  of  considenrtloa  for  tiM  deed,  tlie  rem> 
«d;  should  be  applied." 

In  Bruer  y.  Brner,  109  Minn.  260,  123  N. 
W.  813,  28  li.  B.  A.  (N.  S.)  608,  tlie  court  said: 

"There  ia  in  such  transactions  an  element  of 
confidence  reposed  by  the  old  people  in  their 
grantee,  sacrM  iu  its  nature,  a  breach  of  which, 
and  retention  of  the  beoefite,  no  court  should 
tolerate  by  a  refinement  upon  technical  rules 
and  principles  of  law.  By  the  modem  trend  of 
authority  these  transactions  are  placed  in  a 
class  by  themselves,  and  enforced  without  ref- 
erence to  the  form  or  phraseology  of  the  writ- 
ing by  which  they  are  expressed,  or  whether  by 
Uie  strict  letter  of  the  law  a  forfeiture  of  the 
estate  is  expressly  provided  for." 

In  McKenzie  v.  Dunsmoor,  114  Minn.  477, 
131  N.  W.  632,  and  In  Johnson  y.  Paulson, 
103  Minn.  168,  114  N.  W.  730,  the  court  rec- 
ognized the  right  of  the  grantee  in  such  an 
agreement  to  relief,  though  he  had  failed  to 
perform  in  full. 

We  are  of  the  opinion  that  the  rights  of 
the  Dartles  should  t>e  worked  out  In  this  ac- 
tion. On  the  showing  Felix  has  some  equi- 
ties, or  at  least  a  claim  to  equities  to  which 
the  court  should  listen. 

Order  reyersed. 

SCHALIJQR,  J.,  took  no  part. 


MOOKE  y.  MANM  et  al.     (No.  10353  [235].) 
(Supreme  Court  of  Minnesota.    July  9,  1915.) 

(Byllabu*  hy  the  Court  J 

iNDKMNirr  ^=»1J5  —  BoHU  —  CoNBTBDcnon  — 

RioHT  OF  Action. 

A  iiond,  executed  by  a  paid  surety  com- 
pany, conditioned  for  the  performance  of  the 
principal's  contract  with  the  obligee,  and  to 
pay,  as  they  became  due,  all  just  claims  for 
work,  skill,  and  material,  and  to  save  the  obligee 
bamless  from  all  costs  and  charges,  and  to  keep 
the  premises  free  from  such  claims,  is  held  to  l>e 
»  bond  of  indemnity  for  the  obligee  alone,  and 
not  to  give  a  cause  of  action  against  the  surety 
company  to  one  doing  work  for  the  principal 
contractor. 

(Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  f{  36-40,  42-47;  Dec.  Dig.  <8=>15.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; Uascal  B.  Brill,  Judge. 

Action  by  Dayld  W.  Moore  against  Jotin 
Mann  and  the  Lion  Bonding  &  Surety  Com- 
fiinj.  Judgment  against  the  named  defend- 
ant and  for  the  defendant  Surety  Company, 
and  plaintiff  appeals.    Affirmed. 

Walter  U  Chapin,  of  St.  Paul,  for  appel- 
lant Durment,  Moore  &  Oppenheimer,  of  St 
£'aal,  for  respondent 

DIBELL,  0.  Action  by  the  plaintiff 
Against  the  defendants  to  recover  upon  a 
oond  glyen  by  them  to  one  Dlttenhofer  to  re- 


coyer  Cor  certain  work  done  by  the  plalntUt 
for  the  defendant  Mann.  There  were  find* 
Ings  in  ftiyor  of  the  plaintiff  against  the  de- 
fendant Maim  and  In  fayor  of  the  defendant 
surety  company  against  the  plaintiff.  The 
plaintiff  appeals  from  the  Judgment  entered 
pursuant  thereto. 

DittenhoCer  was  making  some  improve- 
ments about  his  home.  Mann  did  the  work 
under  a  contract  The  plaintiff  did  work  for 
Mann.  The  bond  was  executed  by  Mann  and 
the  surety  company  to  Dlttenhofer.  The 
surety  company  received  a  consideration. 
The  here  Important  part  of  the  bond  Is  as 
fcdlows: 

"If  the  said  principal  shall  faithfully  perform 
Ua  said  contract  In  accordance  with  its  terms, 
or  as  the  same  may  be  modified,  and  shall  pay, 
as  they  become  due,  all  just  claims  for  work, 
skill,  and  material  to  be  furnished  in  connection 
with  the  said  contract  or  in  the  performance 
thereof,  whether  in  its  present  form  or  as  the 
same  may  be  modified,  induding  all  claims  for 
extras  or  additions,  and  shall  save  the  obligee 
harmless  from  all  costs  and  charges  that  may 
accrue  on  account  of  the  doing  of  the  work 
aforesaid,  and  shall  keep  the  premises  of  the 
obligee,  and  the  improvements  thereon,  free  from 
any  such  claims,  then  this  obligation  shall  be 
vMd,  otherwise  to  remain  in  full  force  and  ef- 
fect" 

We  construe  the  bond  to  be  one  of  indem- 
nity only.  Dlttenhofer  was  the  sole  obligee. 
It  did  not  Intend  to  secure  Moore  or  others 
who  might  do  work  included  In  It  It  Intend- 
ed to  Indemnify  Dlttenhofer.  It  did  not  In- 
tend to  give  any  <me  else  the  right  to  sne 
npon  it  Dndw  this  orastmctloo  there  Is 
nothing  left  Cor  profitable  discussion.  The 
question  of  a  consideration  passing  to  the 
surety  is  immaterial.  Nothing  is  to  be  gain- 
ed by  inyestigatlng  the  cases  where  one  is 
permitted  to  sue  on  a  promise  made  to  an- 
other for  his  benefit  It  was  not  intended 
that  any  one  but  Dlttenhofer  should  be  in- 
demnified or  that  any  one  other  than  he 
ml^t  sue. 

The  following  cases,  dted  by  one  or  both 
parties,  have  been  given  the  consideration 
dne  them  tn  reaching  a  conclusion:  Jeffer- 
son  y.  Asch,  53  Minn.  446,  55  N.  W.  604,  25 
L.  B.  A.  257,  39  Am.  St  Bep.  618;  Union, 
etc..  Storage  Oo.  y.  McDermott  53  Minn.  407, 
55  N.  W.  606;  Horton  y.  Crowley  Electric 
Co.,  108  Minn.  508,  122  N.  W.  312 ;  American 
Ac.  Ass'n  y.  Waleen,  52  Minn.  23,  53  N.  W. 
867;  Mechanics'  Sav.  Bank  y.  Thompson,  58 
Minn.  346,  59  N.  W.  1064;  Price  v.  Doyle, 
34  Minn.  400,  26  N.  W.  14;  Kramer  y.  Gard- 
ner, 104  Minn.  370,  116  N.  W.  026,  22  Lw  B. 
A.  (N.  S.)  492;  Slmonson  y.  Grant  36  Minn. 
4.39,  31  N.  W.  861;  Scott-Graff  Lumber  Co.  v. 
Independent  School  Dist  No.  1,  112  Minn. 
474,  128  N.  W.  672. 

Judgment  affirmed. 
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WASHED  SAND  &  GRAVEL  CO.  r.  GREAT 

NORTHERN  RY.  CO.    (No.  19260  [24].) 

{Supreme  Court  of  Minnesota.     July  9,  1915.) 

(8yllal>ui  ly  the  Court.) 

Gakbiebs   ®=>12— Tariffs   fob  Tbanspobta- 

TioN— Application  of  Statijtb. 

Chapter  90  of  the  Laws  of  1913  (Gen.  St. 
1913,  S§  4348-4357),  requiring  railroad  tariffs 
for  transportation  to  be  based  upon  distance, 
api^ies  to  movement  of  cars  or  commodities  be- 
tween stations  and  not  to  switching  or  like 
movements  within  a  shipping  point,  such  as  a 
Tillage  or  city. 

{Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  7-11,  15-20;   Dec.  Dig.  «=»12.] 

Appeal  from  District  Court,  Hennepin 
County;   Charles  8.  Jelley,  Judge;. 

Proceedings  by  the  Washed  Sand  ft  Gravel 
Company  against  the  Great  Northern  Rail- 
way Company,  on  an  appeal  to  the  district 
court  by  the  Railway  Company  from  an  or- 
der of  the  Railroad  and  Warehouse  Commis- 
sion. The  order  of  the  Commission  was  af- 
firmed, and  the  Railway  Company  appeals. 
Affirmed. 

E.  C.  Llndley  and  M.  L.  Countryman,  both 
of  St  Paul,  and  Cobb,  Wheelwright  A  Dille, 
of  Minneapolis,  for  appellant.  S.  R.  Child, 
W.  R.  Cray,  and  Frank  J.  Morley,  all  of  Min- 
neapolis, and  Lyndon  A.  Smith  and  Alonzo 
J.  Edgerton,  both  of  St  Paul,  for  respondent 
Railroad  and  Warehouse  Commission. 

HOI/r,  J.  Respondent  owns  a  gravel  and 
sand  pit  located  700  feet  outside  the  westerly 
limits  of  the  city  of  Minneapolis.  It  is  con- 
nected with  appellant's  railway  system  by 
a  spur  tracli:,  called  "Henry's  Spur."  For 
several  years  respondent  has  prepared  and 
Shipped  from  this  pit  washed  sand  and  gravel 
in  car  load  lots.  More  than  a  thousand  car 
loads  were  moved  therefrom  in  1913,  and 
about  one-third  thereof  went  to  points  out- 
side the  dty.  The  cars  not  shlpx>ed  to  points 
outside  the  dty  were  placed  upon  side  tracks 
of  appellant  or  of  other  railroads  within  the 
dty,  there  unloaded  and  used  in  constmc' 
tlon  work.  Prior  to  January  1,  1914,  ap- 
pellant moved  cars  loaded  with  respondent's 
product  from  Its  gravel  pit  to  any  point  de- 
sired upon  the  railroad  tracks  of  appellant, 
or  delivered  them  to  any  designated  connect- 
ing carrier  in  the  dty,  for  the  uniform  rate 
of  $5  a  car  load,  called  switching  rate.  In 
such  movement  distance  had  no  particular 
bearing  upon  the  charge.  Subsequent  to  the 
enactment  of  chapter  90,  Laws  1913,  gener- 
ally spoken  of  as  the  Oashman  Act,  appel- 
lant. In  conformity  to  the  schedule  of  rea- 
sonable maximum  merchandise  and  commod- 
ity rates  of  the  Railroad  and  Warehouse 
Commission,  promulgated  its  "Minnesota  Dis- 
tance Tariff  on  Classes  and  Commodities," 
effective  January  1,  1914.  In  this  tariff 
schedule  the  rate  from  Henry's  Spur  to  Min- 
neapolis is  1.6  cents  per  100  pounds,  or  upon 


a  car  of  100,000  pounds,  $10,  Instead  of  the 
former  rate  of  |5.  Respondent  complained 
to  the  Railroad  and  Warehouse  Commission, 
and  It  ordered  appellant  to  restore  the  $5 
car  load  rate  upon  movements  of  respond- 
ent's product  from  Henry's  Spur  to  points 
within  the  dty.  Upon  appeal  to  the  district 
court  the  order  of  the  Commission  was  af- 
firmed, and  appellant  comes  to  this  court. 

The  Railroad  and  Warehouse  Commission 
proceeded  upon  the  theory  that  the  tariff 
schedule,  based  on  the  distance  transported, 
promulgated  In  obedience  to  section  6  of  the 
Cashman  Act,  does  not  ajpply  to  movements 
within  a  shipping  point  In  other  words.  It 
applies  to  line  hauls  and  not  to  switching 
movements  or  drayage  movements,  or  to  move- 
ments fr<Mn  one  place  to  another  within  the 
the  same  city.  That  as  to  switching  move- 
ments, or  fransportatlon  within  a  shipping 
point,  the  carrier  may  make  a  different 
charge  than  for  a  line  haul.  And  since  ap- 
pellant had  voluntarily  adopted  and  for  some 
time  maintained  the  switching  charge  of  fS 
from  respondent's  Industry,  respondent  was 
entitled,  under  the  provision  of  section  4202, 
G.  S.  1913,  to  that  rate  until  such  time  as  a 
reasonable  switching  rate  was  lawfully  es- 
tablished for  the  movement  of  all  kinds  of 
traffic  within  the  station  of  Minneapolis. 
The  trial  court  evidently  adopted  the  same 
view. 

Appellant  Insists  that  transportation,  as  re- 
ferred to  In  the  act,  embraces  all  movements 
of  cars,  whether  from  station  to  station  or 
from  point  to  point,  within  the  limits  of  the 
dty  where  Is  the  station.  At  any  rate,  it  is 
contended  that,  when  the  loaded  cars  at 
Henry's  Spur  are  received  by  appellant  and 
moved  to  any  place  within  the  dty  of  Min- 
neapolis, there  is  a  fransportatlon  from  point 
to  point,  within  the  meaning  of  the  Cashman 
Act  And  further  It  is  daimed  that  when 
the  act  speaks  of  charges  for  receiving,  haul- 
ing, or  delivering  freight  it  refers  to  unload- 
ing, recratlng,  warehousing,  and  the  like, 
which  does  not  Include  switching  of  any  sort. 
We  do  not  understand  appellant  to  claim 
that  the  location  of  respondent's  Industry  a 
few  hundred  feet  outside  the  dty  limits  is 
at  all  Important.  Nor  do  we  consider  It  sucb. 
The  limits  of  a  shipping  point  or  locality  are 
not  necessarily  the  boundaries  of  the  mu- 
nicipality wherein  is  the  station. 

The  Railroad  and  Warehouse  Commission 
and  the  court  below,  in  our  opinion,  con- 
strued the  Cashman  Act  correctly.  The  his- 
tory, as  well  as  the  object  or  purpose  of  a 
particular  piece  of  legislation.  Illumines  the 
intent  and  meaning  of  the  words  and  expres- 
sions employed  In  the  act  Standard  Oil  Co. 
v.  United  States,  221  U.  S.  1,  81  Sap.  Ct 
502,  65  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834. 
Ann.  Cas.  1912D,  734;  Schus  v.  Powers- 
Simpson  Co.,  86  Minn.  447,  89  N.  W.  68,  69 
L.  R.  A.  887;  Sute  ex  rel.  Ames  v.  City 
ConncU,  87  Minn.  156,  91  N.  W.  298.     The 
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erll  aimed  at  was  the  IsMinaUtjr  of  rates 
wblcb  prevailed  becanae  the  carriers  did  not 
consider  distance  an  Invariable  factor,  thus 
permitting  tbe  large  distributing  points  to  be 
favored.  It  related  to  dlscrlmlnatitnis  in  line 
hauls  fr(xn  station  to  station,  and  not  to  the 
movenieat  of  cars  or  commodities  within  a 
shipping  point.  We  cannot  plead  ignorance 
of  tbe  'well-kno'vm  history  of  the  distance 
tariff  legislation.  Tbe  agitation  of  the  meaa- 
nre  when  before  the  three  Legislatures  pre- 
ceding the  one  of  1913,  and  also  during  the 
session  of  11)13,  clearly  Indicate  that  the  dis- 
tance provision  In  the  Cashman  Act  refers 
solely  to  line  hauls  between  stations,  or.  In 
other  words,  between  shipping  points. 

The  amendment  to  section  6  of  the  Oash- 
man  Act,  by  chapter  367,  Laws  1015,  passed 
by  the  very  next  Legislature,  the  member- 
ship of  which  was  to  a  large  extent  the  same 
as  in  1913,  adds  force  to  the  position  that 
transportation,  as  used  In  the  distance  tariff 
law,  was  never  intended  to  apply  to  move- 
ments of  cars  within  a  shipping  point. 

Appellant  makes  much  of  the  fact  that  the 
Cashman  Act  is  very  similar  to  tlie  provi- 
sions of  tbe  Iowa  statute  which  has  been  In 
force  in  that  state  for  many  years.  It  Is 
argned  that,  since  the  Legislature  of  this 
state  did  not  embody  two  certain  sections  of 
the  Iowa  law  which  deal  with  switching  mat- 
ters, and  particularly  an  amendment  of  1911 
relating  thereto,  the  Intention  is  clearly  man- 
ifested to  make  distance  of  movement  the  con- 
trolling factor  In  all  transportation  charges, 
no  matter  whether  such  movement  be  a  line 
haul  from  station  to  station  or  It  be  a  switch- 
ing, drayage,  or  other  movement  within  a 
shipping  point,  such  as  a  village  or  city.  We 
are  not  Impressed  with  the  force  of  the  argu- 
ment. Provisions  very  similar  to  the  omitted 
parts  of  the  Iowa  law  were  already  upon  our 
statutes  (secUons  4342  and  4359,  G.  S.  1913) ; 
and  the  latter  section  was  amended  by  the 
Legislature  which  enacted  the  Cashman  law. 

It  Is  neither  necessary  nor  advisable  to 
consider  the  problem  of  the  movement  of 
ears  by  a  common  carrier,  or  the  charges 
therefor,  within  a  shipping  point  such  as 
Minneapolis.  There  is  need  of  regulation  of 
charges  in  such  large  centers  where,  to  a 
certain  extent,  distance  enters  as  a  factor 
in  the  value  of  the  services  rendered.  As 
the  law  now  stands,  the  Railroad  and  Ware- 
house Commission  has  ample  power  in  tbe 
premises.  If  there  be  a  difference  In  the 
movement  of  cars  within  such  shipping  dis- 
trict which  affects  the  value  of  the  service, 
depending  upon  whether  it  be  a  switching 
movement  proper,  a  drayage  movement,  or  a 
movement  which  begins  and  ends  as  far  as 
tbe  load  is  concerned  within  the  city,  or 
whether  it  be  made  by  a  switching  crew  or  a 
regular  Une  tiaul  crew,  or  under  the  dlreo- 
U<m  of  a  yardmaster,  or  under  a  train  dis- 
patcher, and  to  what  extent  distance  is  to  be 
c<Hisidered,  it  is  all  now  to  be  adjusted  under 


the  supervision  of  the  Commission,  and,  in 
advance  of  its  decision,  the  court  should  not 
determine  tbe  matter. 

We  have  been  cited  to  cases  like  Dixon  ▼. 
Central  Railway  Co.,  110  Ga.  173,  35  S.  B. 
369,  Crescent  Coal  Co.  v.  L.  &  N.  R.  R.  Co., 
143  Ky.  73,  135  S.  W.  768,  33  L.  R.  A.  (N.  S.> 
442,  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  5  Sup.  Ct  826,  29  L.  Ed.  158, 
and  Grand  Trunk  Ry.  Co.  v.  Michigan  Rail- 
road Commission,  231  TJ.  S.  457,  34  Sup.  CL 
152,  68  L.  Ed.  310,  for  definition  of  trans- 
portation and  Its  incidents  of  switching  and 
transfer  when  certain  phases  of  a  common 
carrier's  duties  are  considered.  But  little 
assistance  can  be  had  therefrom,  because  the 
situation  and  the  questions  there  presented 
were  entirely  different  from  the  one  at  bar. 

Order  afSrmed. 


BRBKNAN  v.  MINNESOTA.  D.  ft  W.  RT.  CO. 

(No.  19324  [222].) 

(Supreme  Court  of  Minnesota.    July  9,  1915.) 

(SyttaiM*  Ik  the  Court.} 

1.  Railboadb  ®=>350— Cbosbino  Accident— 
Injury  to  Child — Neoliqenck— Question 

POB   JUBT. 

The  eFvidence  as  to  negligence  on  the  part 
of  defendant  was  sufficient  to  make  a  questioa 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §!  1152-1192;  Dec.  Dig.  «=5350.1 

2.  Negligence  *=a96— Imputation  of  Neq- 
uosncs— PabxnT  and  Chxu)— Gonoubbins 
Nbouokncb. 

The  negligence  of  a  parent  is  not  imputable 
to  his  child,  and  will  not  bar  the  child  from  re- 
covering  from  a  third  party  for  injuries  sus- 
tained through  the  concurring  negligence  of  the 
parent  and  such  third  party. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  $|  151-156;  Dec.  Dig.  <8=>95.J 

3.  Bailboads  «=>325— Cbossino  Accident— 
Injuby  to  Child— CoNTBiBUTOBT  Negli- 
gence. 

A  six  Tear  old  boy  riding  with  his  father 
cannot  lie  charged  with  contributory  negligence 
for  failing  to  take  precautions  for  his  own  safe- 
ty at  a  railroad  crossing. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S|  1029-1034,  1036;  Dec.  Dig.  <8=> 
326.] 

4.  Witnesses  «=»S46  —  Ikfbaohhkht  —  Con- 
viction  OS  Cbuib— Indictment. 

A  party  may  attack  the  credibility  of  a 
witness  by  showing  that  the  witness  has  been 
convicted  of  a  crime,  but  not  by  showing  that  he 
has  been  Indicted  Uierefor. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1126-1128;    Dec  Dig.  <S=»345.] 

5.  Damages  «=»132  —  Pebsonal  Injobies  — 
Excessive  Recovebt. 

Damages  held  excessive  and  a  new  trial 
granted  unless  plaintiff  shall  consent  to  a  reduc- 
tion of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  f{  872-3f»,  396;  Dec  Dig.  «=» 
132.] 

Appeal  from  District  Court,  Koochiching 
County ;  W.  8.  McClenahan,  Judge. 

Action  by  James  R-  Brennan,  by  guardian, 
against   the   Minnesota,   Dakota  &   Western 
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Kallwa7   Company.     From   denial  of  new 
trial,  defendant  appeals.    ReTersed. 

Harris  Bichardson  and  Walter  Richardson, 
both  of  St  Paul,  for  appellant  Samuel  A. 
Anderson,  of  St  Paul,  and  W.  V.  Kane,  of 
International  Falls,  for  respondent 

TAYLOR,  O.  Plaintiff,  a  six  year  old  boy, 
through  his  guardian  ad  Utem  recovered  a 
verdict  for  personal  injuries,  and  defend- 
ant appealed  from  an  order  denying  its  mo- 
tion for  a  new  trial. 

[1j  Fourth  street  in  the  city  of  Interna- 
tional Falls  extends  east  and  west  and  is 
crossed  at  right  angles  by  defendant's  rail- 
way tracks,  and  a  flagman  Is  stationed  at 
this  crossing.  James  Brennan  and  his  family 
resided  at  Ranler,  a  village  about  three  miles 
east  of  International  Falls.  On  a  cold  morn- 
ing In  January,  1914,  be  started  from  his 
home  for  International  Falls  with  a  pony 
attached  to  a  toboggan.  He  was  seated  upon 
a  low  box  placed  upon  the  toboggan  and  his 
son,  the  plaintiff,  was  seated  behind  him  up- 
on another  low  box.  They  were  back  to 
back,  the  father  facing  toward  the  front  and 
the  boy  toward  the  rear.  They  proceeded 
west  along  Fourth  street,  and,  as  they  ap- 
proached the  railroad  crossing,  Brennan  ob- 
served a  train  consisting  of  an  engine  and 
several  freight  cars  standing  upon  the  track 
immediately  north  of  the  highway.  Brennan 
testified  that  the  train  was  standing  still; 
that  the  rear  end  of  the  rear  car  was  about 
five  feet  from  the  traveled  track  along  which 
he  was  proceeding;  that  he  observed  a  man 
whom  he  took  to  be  a  brakeman  standing 
two  or  three  feet  from  the  southwest  comer 
of  the  rear  car  and  another  man  standing  a 
few  feet  behind  him ;  that  these  men  were 
facing  toward  and  looking  at  him  but  gave 
no  signal  of  any  kind;  that  there  was  a 
small  building  west  of  the  tracks  and  south 
of  the  street  for  the  use  of  the  flagman  and 
the  flagman  was  not  in  sight;  that,  as  the 
pony  was  crossing  the  west  rail  of  the  trade, 
the  train  suddenly,  without  giving  any  sig- 
nal and  without  any  warning  by  the  flag- 
man or  anyone  else,  backed  up  and  brushed 
or  struck  the  side  of  the  pony  causing  him 
to  Jump;  that  the  boy  fell  from  the  tobog- 
gan ;  that  he  (the  father)  turned  and  caught 
the  boy  but  as  be  did  so  the  end  of  the  car 
passed  over  him  and  the  axle  of  the  car 
struck  bis  neck  and  shoulder  and  shoved  him 
along  the  track  nntll  the  car  came  to  a  stop, 
a  distance  of  several  feet;  and  that  he  en- 
deavored to  hold  the  boy  against  his  own 
body  and  away  from  the  wheels,  but  that  the 
wheels  caught  and  crushed  the  boy's  right 
foot  That  the  boy  was  injured  substantially 
in  the  manner  stated  is  not  disputed  ;  but  to 
negative  negligence  on  its  own  part  and  to 
show  contributory  ne^lgence,  defendant  pre- 
sented evidence  tending  to  prove  that  ample 
warnings  and  signals  were  given  but  were 
Unheeded.    Tlie  evidence  made  the  question 


of  defendant's  negligence  a  goeetlon  for  tbe 
Jury  and  we  cannot  Interfere  with  their  con- 
clusion. 

[tl  The  court  instructed  the  Jury  that  there 
was  no  contributory  negligoice  chargeable 
to  the  boy  and  that  they  could  not  consider 
that  question.  Defendant  contends  that  the 
evidence  made  a  question  for  the  Jury  as  to 
contributory  negligence  on  the  part  of  the 
father,  and  that  the  negligence  of  the  father 
is  imputable  to  the  boy.  If  negligence  on  the 
part  of  the  father  would  bar  the  boy  from 
recovering,  the  question  of  contributory  neg- 
ligence should  have  been  submitted  to  the 
Jury ;  but,  after  full  consideration,  this  court 
has  determined  that  negligence  of  a  parent 
is  not  imputable  to  his  child  and  will  not 
bar  the  child  from  recovering  for  injuries 
sustained  through  the  negligence  of  a  third 
party.  Mattson  v.  Minnesota  and  North 
Wisconsin  Ry.  Co.,  95  Minn.  477,  104  N.  W. 
443,  70  L.  R.  A.  508,  111  Am.  St  Rep.  483,  S 
Ann.  Cas.  408;  Fox  v.  C,  St  P.,  M.  &  O. 
Ry.  Co.,  121  Minn.  511,  141  N.  W.  845. 

[3]  Defendant  also  contends  that  the  ques- 
tion as  to  contributory  negligence  on  the  part 
of  the  boy  himself  should  have  been  submit- 
ted to  the  Jury.  There  may  be  cases  where 
a  small  child  would  be  chargeable  with  con- 
tributory negligence,  but  we  think  this  is 
not  such  a  case.  The  boy  was  only  six  years 
of  age.  He  was  riding  with  his  father,  who 
controlled  and  directed  the  movements  of  the 
conveyance.  He  naturally  and  properly  re- 
lied upon  tbe  superior  knowledge  and  Judg- 
ment of  his  father.  He  was  not  only  Justi- 
fied in  doing  so  but  it  was  his  duty  to  do  sa 
The  law  recognizes  no  right  in  a  child  of 
that  age  to  expose  his  Judgment  to  that  of 
his  father,  nor  to  seek  to  control  or  direct 
the  actions  or  movonents  of  his  father ;  and, 
under  the  circumstances  here  existing,  the 
boy  cannot  be  charged  with  contributory  neg- 
ligence for  failure  to  warn  hla  father  of  the 
impending  danger,  nor  for  failure  to  take 
steps  himself  to  avoid  the  danger.  His  ten- 
der years  and  tbe  trust  and  confidence  which 
be  naturally  reposed  in  his  father  rendered 
him  unable  to  realize  that  his  father  was  not 
exercising  sufficient  care  and  cauticm,  and 
relieved  him  from  any  duty  to  see  that  his 
father  did  not  imprc^perly  expose  Mm  to  dan- 
ger. 

[4]  For  the  purpose  of  affecting  the  credt* 
bllity  of  Brennan  as  a  witness,  defendant  of- 
fered to  show  that  he  had  been  Indicted  for 
a  criminal  offense.  This  offer  was  excluded, 
and  def^dant  urges  the  ruling  as  error.  If 
a  witness  has  been  convicted  of  a  crime 
that  fact  niay  be  shown  as  bearing  upon  the 
weight  to  be  given  his  testimony.  Section 
8504,  O.  S.  1913.  But  Brennan  had  not  been 
convicted  and  evidence  to  show  that  he  had 
been  Indicted  was  properly  excluded.  State 
V.  RenB^vick,  85  Minn.  19,  88  N.  W.  22 ;  State 
V.  Ronk,  91  Minn.  419,  98  N.  W.  384;  Stat* 
v.  Bryant,  97  Minn.  8,  105  N.  W.  874. 
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[S]  The  most  dlfflcalt  qoestioii  In  tbe  caae 
Is  whether  the  verdict  ot  $6^5  is  excesslTe. 
Both  bones  of  the  leg  were  broken  two  Inches 
above  the  ankle.  There  was  a  good  recovery 
and  both  bones  are  firmly  united,  but  the  leg 
Is  slightly  bowed  and  about  half  an  Inch 
shorter  than  the  other.  The  bones  of  the 
Instep  were  broken  or  crushed  and  there  is 
an  ankylosis  of  these  bones  which  renders 
the  Instep  stUf  and  rigid  and  there  is  some- 
ttatng  of  a  hump  upon  the  instep.  The  foot 
is  smaller  than  the  other  and  is  turned  so 
that  In  walking  the  outer  edge  of  the  foot 
rests  upon  the  ground  and  the  great  toe  and 
ball  of  the  foot  do  not  While  there  is  some 
difference  In  the  opinions  expressed  by  tbe 
physicians,  tbe  evidence  was  suffldent  to 
justify  tbe  Jury  in  finding  that  the  boy  will 
probably  always  have  a  deformed  foot.  He 
can  walk  upon  it,  however,  but  linv>  in 
walking.  Tbe  ankle  Joint  does  not  appear  to 
have  sustained  any  material  injury. 

The  Jury  have  much  latitude  ki  fixing  tbe 
amount  of  damages  in  such  cases,  and  this 
ooart  la  loath  to  interfere  with  the  award 
wbidi  they  make.  But  when  satisfied  that 
fbe  verdict  is  excessive,  the  court  should  not 
hesitate  to  grant  a  new  trial  unless  the  plain- 
tiff consents  that  the  verdict  be  reduced. 
Tbe  boy  has  no  earning  capacity  at  present, 
and  to  what  extent  the  injury  may  affect  bis 
future  earning  capacity  does  not  appear. 
After  considering  the  amounts  allowed  for 
injuries  resulting  in  somewhat  similar  dis- 
abilltlee,  we  are  constrained  to  hold  that  the 
verdict  Is  excessive.  See  Campbell  v.  Rail- 
way Transfer  Ck>.,  95  Minn.  376,  104  N.  W. 
647;  Koepsel  v.  M.,  St  P.  &  S.  &  M.  By.  Co., 
100  Minn.  202,  110  N.  W.  874 ;  Fleets  v.  Holt, 
124  Minn.  168,  144  N.  W.  745. 

If  within  16  days  after  the  remittitur  la 
filed  in  the  trial  court,  the  plataitlff  by  bis 
guardian  ad  litem  shall  file  a  written  con- 
sent that  the  verdict  be  reduced  to  the  sum 
of  15,000,  tbe  order  appealed  from  U  affirm- 
ed ;  if  such  consent  be  not  filed,  tbe  4nciaer  is 
reversed. 


GKEBNHUT  CLOAK  CO.  v.  OBBOK  et  aL 

(No.  10319  [223].) 
(Supreme  Court  of  Minnesota.    July  8,  1815.) 

(ByUaius  ly  tAe  Court.) 

X.  FBA0DS,   Statuts  or  «=383  — Obdeb  tob 

Goods— VALiDmr. 

An  order  for  the  manufacture  of  certain 
goods  for  delivery  in  tbe  future  is  not  witbtn 
the  statute  of  frauds  and  void  because  not  in 
writing.  Schloss  v.  Josephs,  98  Minn.  442,  108 
N.  W.  474,  followed  and  applied. 

[E>].  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent.  Dig.  §§  147-153;    Dec.  Dig.  «=> 

2.  Sai.es  $=»12,  S84— Aocbftancb  or  Ordkb— 
Brbach  or  Cobtbaot— Measube  of  Dau- 

AOES. 

Vpon  acceptance  by  the  manufacturer,  such 
an  oiner  becomes  a  contract  between  tbe  par- 
ties, and,  for  a  breach  thereof  by  the  boyer  of 


the  goods,  the  seller  may  retain  the  goods  and 
recover  as  damages  tbe  difference  between  the 
market  value  and  the  contract  price  as  of  tbe 
date  delivery  was  required  by  the  contract  to  be 
made. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §i  22,  109S-H07 ;    Dec  Dig.  <8=»12,  384,] 

3.  Sales  <3=»181,  384— Bbeacb  or  CoirrBACT— 
SumciKNCT  OF  Evidence. 

The  evidence  supports  the  verdict  to  the 
effect  that  defendants  breached  the  contract 
without  JnstificatioB,  and  that  the  damages 
awarded  are  not  excessive;  the  amount  being 
within  the  limits  fixed  by  the  evidence  as  tbe 
market  value  of  the  nonaccepted  goods. 

[Rd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  H  473-481,  108&-U07;  Dec.  Dig.  «» 
181,  384.] 

4.  Evidence  «=>113— Sales  «=>332— Bbeaoh 
OF  CoNTBACT— Eight  to  Kebalb— Evidenck 
OF  Market  Value. 

The  seller  In  such  case  may  in  good  faith, 
and  with  reasonable  diligence,  sell  the  goods, 
and  the  price  received  on  such  sale  is  evidence 
of  their  market  value. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  259-296;  Dec.  Dig.  <S=>113; 
iSnles,  Cent  Dig.  §|  814-817;  Dec.  Dig.  «=» 
332.] 

5.  Sales  <Ss>181— Btjbdsk  or  Pboot— Bbeaoh 

or  CONTBACT— DsrENSE. 
The  rule  that  the  burden  of  proof  is  upon 
the  party  alleging  a  fact  in  his  pleading  applied, 
and  tbe  harden  htli  to  be  upon  defendants  to 
show  that  the  goods  in  question  did  not  cor- 
respond to  the  samples  by  which  they  were 
guided  in  giving  the  order;  such  failure  being 
alleged  by  defendants  in  Justification  of  their 
refusal  to  accept  the  goods. 

[Ed.  Note.— For  other  caiies,  see  Sales,  Cent 
Dig.  $g  473-491;    Dec.  Dig.  <S=>181.] 

6.  New  Tbiai,  «=399  — Nbwlt  Discovbbcd 
Evidence — ^Dibcbbtion. 

The  court  did  not  err  in  denying  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence; and  the  record  presents  no  reversible  er- 
ror. 

[Kd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  gj  201,  207 ;    Dec  Dig.  <8=>09.] 

Appeal  from  District  Court,  St  Louis  Coun- 
ty ;   William  A.  Cant,  Judge. 

Action  by  the  Greenhut  Cloak  Company 
against  Gabriel  A.  Oreck  and  others.  Ver- 
dict for  plaintiff,  and,  from  denial  of  motion 
for  Judgment  or  new  trial,  defendants  ap- 
peaL    Affirmed. 

O.  J.  Larson  and  M.  "Si.  Louisell,  both  ot 
Duluth,  for  appellants.  Warner  B.  Whipple, 
Alford  &  Hunt,  and  Frank  E.  Randall,  all  of 
Duluth,  for  respondent 

BROWN,  C.  J.  Plaintiff  is  a  corporatlcm, 
organized  under  tbe  laws  of  the  state  of 
Ohio,  and  engaged  in  the  manufacture  of 
ladies'  cloaks  for  sale  to  tbe  retail  trade. 
The  evidence  shows  that  the  company  car- 
ries no  general  stock  of  such  goods,  but  man- 
ufactures tbe  same  in  pursuance  of  orders  re- 
ceived from  retail  dealers  throughout  tbe 
several  states,  including  Minnesota.  On  AprU 
14,  1913,  defendants,  a  copartnership  doing 
buslnoss  at  Duluth,  this  state,  gave  to  plain- 
tiff an  order  or  request  for  tbe  manufacture 
of  a  large  quantity  of  ladies'  cloaks,  of  va- 
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rious  sizes,  styles,  and  colors,  amounting  In 
value  and  agreed  price  to  |2,797.25.  The  or- 
der was  accepted,  and  the  goods  were  to  be 
manufactured  and  delivered  to  defendants  in 
Jnne  following.  An  Itemized  statement  of 
the  order  was  made  by  plaintiff  at  the  time 
which  disclosed  the  kind  and  character  of 
cloaks  to  be  manufactured.  A  copy  thereof 
was  furnished  to  defendants.  This  itemized 
statement  contained  the  clause,  "the  goods 
being  made  to  order  no  countermand  accept- 
ed." On  May  24,  1913,  a  like  order  was  giv- 
en by  defendants  for  the  manufacture  of  cer- 
tain other  cloaks,  the  amount  and  agreed 
price  of  which  was  $538.25.  The  order  was 
accepted  by  plaintiff.  The  evidence  further 
tends  to  show  that  plaintiff  immediately  com- 
menced the  manufacture  of  the  goods,  and 
had  completed  the  greater  portion  thereof 
when  defendants  countermanded  the  order  as 
presently  to  be  stated.  The  balance  was  then 
In  process  of  manufacture.  The  deUvery  of 
the  goods,  originally  fixed  for  some  time  in 
June  or  July  Ist,  was  postponed  to  Septem- 
ber 1st,  at  the  request  of  defendants,  be- 
cause of  lack  of  room  In  their  retail  establish- 
ment. Defendants  countermanded  the  orders 
and  refused  to  accept  the  goods  and  wholly 
rejected  the  same  on  July  29th,  and  plain- 
tiff thereafter  brought  this  action  to  recover 
damages  for  their  alleged  breach  of  the  con- 
tract. Plaintiff  had  a  verdict,  and  defend- 
ants appealed  from  an  order  denying  their 
motion  for  Judgment  or  a  new  trial. 

Under  the  various  assignments  of  error  de- 
fendants present  three  principal  contentions, 
namely:  (1)  That  the  contract,  not  having 
been  reduced  to  writing  and  signed  by  the 
parties,  was  within  the  statute  of  frauds 
and  unenforceable,  therefore  that  judgment 
should  be  ordered  for  defendants;  (2)  that 
the  verdict  is  not  sustained  by  the  evidence, 
and  that  the  damages  awarded  by  the  Jury 
are  excessive;  (3)  that  the  court  erred  in 
Its  instructions  to  the  Jury,  particularly  up- 
on the  question  of  burden  of  proof.  The  oth- 
er assignments  challenge  the  rulings  of  the 
court  upon  the  admission  and  exclusion  of 
evidence,  and  will  be  referred  to  in  their  or- 
der. 

[1]  1.  The  contention  that  the  contract  was 
within  the  statute  of  frauds  and  void  Is  dis- 
posed of  by  the  case  of  Schloss  v.  Josephs, 
98  Minn.  442,  108  N.  W.  474.  The  facts  dis- 
closed by  the  record  bring  the  case  within 
the  rule  there  laid  down.  In  that  case,  as  in 
the  case  at  bar,  there  was  a  verbal  order  for 
the  manufacture,  for  future  delivery,  of  cer- 
tain articles  of  clothing,  which  order  the 
buyer  before  the  date  of  delivery  counter- 
manded or  rescinded,  and  refused  compli- 
ance with  the  contract  The  point  was  there 
made  that  since  the  order  was  not  in  writing 
the  contract  was  within  the  statute  and  un- 
enforceable. The  point  was  not  sustained. 
A  further  consideration  of  the  question  pre- 
sents no  sufficient  reason  for  departing  from 
that  decision,  and  we  follow  the  rule  there 


applied.  The  evidence  is  dear  that  tiie  or- 
ders were  for  the  manufacture  of  the  goods 
and  not  one  of  purchase  from  plaintiff's  gen- 
eral stock. 

[2, 3]  2.  The  contention  that  the  verdict  is 
not  supported  by  the  evidence  and  that  the 
damages  awarded  to  plaintiff  are  excessive  is 
not  sustained.  We  find  In  the  record  ample 
evidence,  the  truth  of  which  was  for  tlie 
trial  court  and  the  Jury  to  determine,  to  sus- 
tain the  conclusion  reached,  and,  though  the 
danoages  seem  large,  we  discover  no  suffi- 
dmt  reason  for  interference. 

According  to  plaintiff's  theory  and  claim, 
the  orders  for  the  goods  called  for  their  man- 
ufacture to  correspond  to  the  kind  and  qual- 
ity designated  by  defendants — a  character  of 
goods  suitable  to  their  trade.  Defendants 
claimed  on  the  trial:  (1)  That  the  order  was 
conditional;  that  by  the  terms  of  the  con- 
tract plaintiff  agreed  within  a  few  days  after 
the  order  was  given  to  furnish  defendants 
with  samples  of  the  goods ;  that  the  samples 
were  not  furnished  within  the  time  agreed 
upon,  and  not  until  late  in  the  season;  and 
that  those  furnished  did  not  correspond  with 
the  samples  exhibited  at  the  time  the  order 
was  given,  by  reason  of  which  defendants 
claimed  under  .the  contract  the  right  to  coun- 
termand or  rescind  the  orders,  and  that  the 
notice  to  that  effect,  given  to  plaintiff  on 
July  29th,  effectually  terminated  the  contract. 
These  claims  were  put  in  issue  by  the  plain- 
tiff, and  the  evidence  thereon  presented  Is- 
sues for  and  were  properly  submitted  to  the 
jury.  Of  course.  If  defendants  reserved  the 
right  of  countermanding  the  order  if  plaintiiX 
failed  to  furnish  the  samples  within  the  time 
agreed  upon,  or  those  in  fact  furnished  did 
not  correspond  with  those  exhibited  at  the 
time  the  contract  was  entered  into,  defend- 
ants' position  would  be  sound,  and  their  act 
In  countermanding  the  order  would  consti- 
tute a  full  and  complete  defense  to  the  ac- 
tion. But  the  Jury  found  this  defense  not 
sustained  by  the  evidence,  and  we  are  con- 
trolled thereby.  If  the  defendants'  answer 
may  be  construed  as  presenting  other  grounds 
for  the  alleged  right  of  cancellation  of  the 
contract,  they  were  not  submitted  to  the 
Jury.  There  was  no  request  to  submit  them, 
and  the  right  of  cancelation  must  be  limited 
to  the  issues  actually  submitted  to  the  Jury, 
as  heretofore  stated. 

It  Is  settled  law  that,  for  the  breach  of  a 
contract  of  this  kind,  the  seller  has  the  elec- 
tion of  three  remedies:  (1)  He  may  retain 
the  goods  for  the  use  of  the  buyer  and  sue 
for  the  purchase  price;  (2)  he  may  sell  them 
as  agent  for  the  buyer  and  recover  any  de- 
ficiency resulting  therefrom;  or  (8)  he  may 
retain  the  property  as  his  own  and  recover 
the  difference  between  the  contract  price  and 
the  market  value  at  the  time  fixed  for  de- 
livery to  the  buyer.  Van  Brocklen  v.  Smeal- 
lie,  140  N.  Y.  70,  36  N.  E.  415;  Pratt  y.  Free- 
man, 116  Wis.  648,  92  K.  W.  308.  The  rule 
is  stated  as  one  of  general  application,  to 
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which  tbere  may  be  exceptions,  depending 
upon  the  facta  of  the  particular  case.  Plain- 
tiff adopted  the  third  of  the  remedies  stated, 
and  sought  to  recover  the  difference  between 
the  contract  price  and  the  market  value  at 
the  time  agreed  upon  for  delivery.  In  this 
view  the  case  was  submitted  to  the  Jury,  and 
In  point  of  substance  corresponds  with  the 
theory  of  the  complaint.  It  appears  from  the 
evidence,  and  the  Jury  were  Justified  In  find- 
ing, that  plaintiff  is  a  manufacturer  of  goods 
of  this  character;  that  it  keeps  no  general 
stock  thereof  on  hand,  and  manufactures  the 
same  pursuant  to  orders  similar  to  that  given 
by  defendants.  These  orders  are  received  long 
in  advance  of  the  season  when  the  goods  will 
be  placed  In  the  retail  stores  and  exposed 
for  sale  to  the  public.  In  this  case  the  goods 
were  manufactured  in  particular  designs, 
sizes,  and  colors.  And  undoubtedly  were 
adapted  to  the  particular  trade  of  defend- 
ants. The  evidence  also  shows  that  plaintiff 
was  nnable  to  make  a  resale  of  the  goods  in 
bulk  to  any  other  dealer,  and  was  forced  to 
dispose  of  them  to  the  best  advantage.  The 
market  value  of  the  goods  at  the  time  of  de- 
livery was  shown,  and  the  amount  of  the  ver- 
dict is  in  harmony  therewith.  Plaintiff  sold 
the  goods  after  repeated  efforts  to  induce  de- 
fendants to  accept  them,  and  the  amount  re- 
ceived from  such  sale  was  properly  received 
in  evidence  as  tending  to  show  the  market 
value.  Blgelow  v.  Legg,  102  N.  Y.  653,  6 
N.  E.  107;  Pratt  v.  Freeman,  aupra.  The 
fact  that  the  sales  were  not  made  at  Duluth, 
the  place  of  delivery,  or  at  the  time  of  de- 
livery, does  not  render  the  evidence  inad- 
missible. Cahen  v.  Piatt,  68  N.  T.  348,  25 
Am.  Rep.  203.  It  sufficiently  appears  that 
the  sales  were  made  in  good  faith,  in  the 
best  attainable  market,  and  with  reasonable 
diligence.  Smith  v.  Pettee,  70  N.  Y.  13.  By 
some  of  the  anthorltles  it  Is  held  that,  where 
jsuch  resale  la  conducted  after  notice  to  the 
purchaser,  the  price  received  thereon  is  con- 
clusive of  the  market  value.  2  Mechem  on 
Sales,  i  1643.  Such,  however,  was  not  the 
claim  in  the  case  at  bar,  and  the  evidence 
was  received  only  as  tending  to  establish  the 
market  value,  and  it  was  competent  for  that 
purpose.  There  Is  much  force  in  the  conten- 
tion of  counsel  for  defendants  that  since  the 
goods  were  newly  manufactured,  had  never 
been  out  of  the  possession  of  plaintiff,  a  sale 
thereof  at  a  sacrifice  would  seem  wholly  un- 
necessary. But  the  facts  were  before  the 
court  below,  the  kind,  character,  and  styles 
of  the  goods  were  fully  laid  before  the  Jury, 
and  we  are  not  Justified  in  overturning  their 
judgment  that  the  disposition  made  of  the 
goods  was  to  the  best  advantage,  and  fairly 
and  in  good  faith.  As  already  noted,  goods 
of  this  character  are  by  plaintiff  manufac- 
tured in  advance  of  the  season,  and  it  is  not 
at  all  improbable  that  all  the  trade  custom- 
ers of  plaintiff  had  been  fully  supplied,  ren- 
dering a  sale  of  those  here  Involved  to  such 
customers  out  of  the  question.    And  we  c<»)- 


clude  on  this  branch  of  the  case  that  the  ap- 
proval of  the  verdict  by  the  trial  court,  both 
upon  the  issues  as  to  the  contract  and  Its 
terms  and  provisions,  and  the  amount  of  the 
verdict,  cannot,  within  the  rule  guiding  us 
in  such  cases,  be  disturbed. 

[4, 5]  3.  The  trial  court  charged  the  Jury 
that: 

"The  burden  of  proof  is  upon  the  defendant 
to  show  that  the  samples  were  not  furnished 
within  a  reasonable  time,  if  samples  were  to 
be  famished  under  the  contract,  and  to  show 
that,  if  furnished  and  when  furnished,  the  sam- 
ples were  not  similar  to  those  which  had  been 
exhibited  at  the  time  of  the  respective  sales." 

This  Instruction  is  assigned  as  error,  and 
as  prejudicial  to  the  rights  of  defendants, 
for  the  reasons:  (1)  That  the  evidence  is 
conclusive  that  samples  were  to  be  furnished, 
and  that  the  instructions  erroneously  submit- 
ted the  question  to  the  Jury;  and  (2)  that 
the  court  thereby  Improperly  cast  upon  de- 
fendant the  burden  of  showing  a  noncom- 
pliance with  the  contract  by  plaintiff.  We  do 
not  concur  in  these  contentions.  The  ques- 
tion whether  the  contract,  as  originally  en- 
tered into  by  the  parties,  provided  for  sam- 
ples to  be  displayed  by  defendants  in  their 
store,  or  to  enable  defendants  to  determine 
whether  the  goods,  when  delivered,  would 
correspond  to  those  ordered,  was  a  fair  Issue 
of  fact  and  properly  sent  to  the  Jury.  Upon 
the  other  branch  of  the  instruction,  the  bur- 
den of  proof,  the  caae  is  controlled  by  the 
general  rule  that  he  who  affirms  or  alleges 
a  fact  must  prove  it.  1  DuimeU's  Dig.  3468. 
This  action  was  for  damages  for  a  breach  of 
the  contract.  The  complaint  alleged  the  con- 
tract, the  breach  thereof  by  defendants,  and 
the  damage  resulting  from  such  breach.  De- 
fendants alleged  in  defense,  and  to  exculpate 
them  from  the  charge  of  breaching  the  con- 
tract, that  it  was  orally  agreed  between  the 
parties  that  samples  of  the  goods  should  be 
furnished  defendants  within  eight  or  ten 
days ;  that  plaintiff  failed  to  do  so,  and  un- 
reasonably delayed  the  same;  that  when 
they  were  subsequently  furnished  they  were 
found  not  in  accordance  with  the  contract; 
that  they  were  unsatisfactory — because  of  all 
of  which  defendants  elected  to  cancel  the 
contract.  Defendants  thus  in  effect  admitted 
the  contract,  alleged  facts  in  Justification  of 
their  refusal  to  perform  it,  and  the  burden 
was  clearly  upon  them  to  establish  such  jus- 
tification. Gacbet  v.  Warren,  72  Ala.  288; 
Brlgham  v.  Retalsdorf,  73  Iowa,  712,  36  N. 
W.  715.  This  is  in  harmony  with  the  general 
rule  that  when  a  defendant  pleads  new  mat- 
ter in  justification  or  avoidance  he  has  the 
burden  of  proving  his  allegations.  1  Dun- 
nell's  Dig.  3469;  2  Chamberlayne  on  Ev.  046. 
The  question  would  i)erhaps  present  a  differ- 
ent aspect  had  the  action  been  brought  upon 
the  contract,  and  to  recover  the  contract 
price  of  the  goods.  Williston,  Sales,  255. 
But  the  action  was  for  damages  for  a  breach 
of  the  contract,  and  the  defense  interposed 
was  in  Justification   of   such   breach.     We 
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therefore  hold,  on  the  Issues  as  presented  by 
the  pleadings,  that  the  instructions  of  the 
court  were  correct.  It  is  true  that,  in  addi- 
tion to  the  special  defense  referred  to,  the 
answer  contained  a  general  denial,  bnt  sncb 
denial  necessarily  was  qualified  and  limited 
by  the  special  defense  of  new  matter  In  Jus- 
UflcaUon.    Bank  v.  Strait,  71  Minn.  69,  73  N. 

W.  645. 

4.  The  other  assignments  do  not  require 
extended  mention.  We  discover  no  error  In 
the  rulings  upon  evidence  of  a  character  to 
Justify  a  reversal.  The  charge  of  the  court 
taken  as  a  whole,  though  to  some  extent  and 
in  certain  respects  argumentative,  was  clear 
and  eminently  fair,  and  not  open  to  serious 
exceptions  by  either  party.  In  so  far  as  1^ 
may  be  said  to  be  argumentative,  the  re- 
marks of  the  conrt  applied  equally  to  both 
parties,  and  there  was  no  prejudicial  error. 

[6]  5.  The  motlcm  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  was  ad- 
dressed to  the  discretion  of  the  trial  court, 
in  the  exercise  of  which  we  discover  no 
abuse.  The  new  evidence  is  not  of  a  char- 
acter to  justify  the  conclusion  that,  if  pre- 
sented on  a  new  trial,  the  result  would  be 
changed,  and  for  the  most  part  is  cumulative. 
There  was  no  error  in  denying  th«  motion 
upon  this  ground. 

Order  affirmed.    

SULUVAN  LUMBER  CO.  ▼.  THORN. 

(No.  19309  [216].) 

(Supreme  Court  of  Minnesota.    July  9,  191S.) 

(Bytlabnt  hy  the  Court,  i 

1.  E>inKKCE  «=>S4  —  Presumption  —  Giving 
Note— BxisTiNO  Debt  fbom  Payee. 

While  the  giving  of  a  promissory  note  rais- 
es a  presumption  that  no  legitimate  demand  is 
then  due  from  the  payee  to  the  maker  of  the 
note,  it  is  a  rebuttable  presumption. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  100;  Dec  Dig.  ®=>84.] 

2.  Evidence  ®s>601  —  Sdffioienot  —  Com- 
tebclajm. 

The  evidence  examined  and  held  to  sustain 
the  finding  of  the  Jury  that  defendant,  at  the 
time  she  executed  the  note  in  suit,  held  a  valid 
claim  for  services  rendered  plaintiff  long  prior 
thereto. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {§  2425,  2456-2450;  Dec.  Dig.  «=» 
601.] 

3.  Evidence  €=>121— Admissibilitt— LETrsB. 

A  letter  passing  between  officers  of  plain- 
tiff, and  the  contents  of  which  defendant  or  her 
husband  had  no  knowledge,  though  it  concerned 
their  compensation,  was  properly  excluded  when 
offered  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  303.  307-338,  1117,  1119;  Dec. 
Dig.  «s>121.] 

4.  WOBK  AND   LaBOB  €=»3(^lNaTBtTCTI0N9— 
IMPIJKD    PrOUISE. 

No  reversible  error  is  found  in  the  charge. 

(Ed.  Note.— For  other  cases,   see   Work   and 

Labor,  Cent  Dig.  SJ  59-65;  Dec  Dig.  «=>30.J 

Appeal  from  District  Court,  Traverse 
County ;  Stephen  A.  Flaherty,  Judge. 


Action  by  the  Sullivan  Lumber  Company 
against  Edna  Thorn,  formerly  Edna  Gunder- 
son.  Judgment  for  the  defendant,  and  plaiu- 
tur  appeals.    Affirmed. 

James  B.  Ormond,  of  Morris,  and  D.  3. 
Leary,  of  Browns  Valley,  for  ap];)ellant 
Murphy  &  Anderson,  ot  Wheaton,  for  re- 
spondent. 

HOI/r,  T.  The  note  In  suit  and  the  amount 
due  thereon  was  admitted  and  a  counterclaim 
was  set  up  for  the  value  of  21  months  work 
performed  by  defendant  for  plaintiff  some 
time  before  the  note  was  given.  The  Jury 
awarded  more  upon  the  counterclaim  than 
demanded  in  the  answer.  The  court  denied 
plaintiffs  motion  for  a  new  trial  on  condition 
that  defendant  consent  to  a. reduction  of  the 
verdict  to  accord  with  the  demand.  She  con- 
sented, and  plaintiff  appeals. 

'  Vo  Juries  have  found  for  defendant  The 
first  verdict  was  set  aside  and  a  new  trial 
awarded  because  "due  wel^t  was  not  given 
to  the  presumption  arising  from  the  giving  of 
the  note."  Sullivan  Lumber  Co.  v.  Edna 
Thorn,  124  Minn.  932,  144  N.  W.  1135. 

The  diief  contention  la  that  the  evidence 
does  not  sustain  the  verdict  It  is  clearly 
established  that,  for  21  months  previous  to 
February,  1910,  defendant  performed  serv- 
ices as  a  bookkeeper  and  clerk  in  the  lumber 
and  fuel  business  carried  on  by  plaintiff  at 
Browns  Valley,  Minn.  And  at  this  trial  there 
is  snfflcient  evidence  to  Justify  the  finding 
that  these  services  were  rendered  at  the  re- 
quest of  plaintiff.  That  being  so,  It  became 
liable  to  her  for  the  reasonable  valne  thereof. 

Before  and  while  these  services  were  ren- 
dered, defendant's  husband  was  the  manager 
of  plaintiff's  yard  and  office  at  Browns  Val- 
ley. His  salary  had  been  $60  per  month  up 
to  the  time  defendant  began  to  assist  in  the 
work.  Plaintiff's  theory  on  the  trial  seemed 
to  be  that  in  view  of  defendant  assisting  her 
husband  his  salary  was  raised  to  $80  per 
month  ;  this  to  be  compensation  for  the  serv- 
ices of  both.  Her  husband  died  on  February 
1,  1910,  and  plaintiff  employed  another  man- 
ager. He  requested  defendant  to  again  take 
charge  of  the  books.  She  did  so,  receiving 
$15  a  month  for  the  first  3  months  and  $20 
for  15  months  thereafter.  The  salary  was 
paid  monthly.  When  her  husband  died  he 
was  indebted  to  plaintiff  for  lumber  used  In 
the  Improvement  of  the  homestead.  On  July 
24,  1911,  while  defendant  was  working  for 
plaintiff  as  stated,  she  gave  the  note  in  suit 
at  the  request  of  plaintiff's  then  manager. 

[1, 2]  The  giving  of  the  note,  coupled  with 
payment  of  wages  monthly  for  a  long  period 
subsequent  to  the  time  for  which  compensa- 
tion is  now  claimed,  is  held  by  plaintiff  to 
be  conclusive  proof  that  defendant's  demand 
is  without  merit  Wo  think  not  There  Is 
ervldence  to  rebut  the  presumption  that  might 
arise  from  the  giving  of  her  note  while  she 
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held  a  demand  tor  a  large  sum  against  the 
payee.  Beneke  y.  Beneke^  119  .Minn.  441, 
138  N.  W.  089,  Ann.  Cas.  1914B,  381.  De- 
fendant testified,  and  plaintiff's  manager 
virtually  admits  it  to  be  true,  tbat  when  he 
asked  her  to  give  the  note  to  square  her  hus- 
band's account  it  was  done  to.  In  a  measure, 
help  out  the  manager,  whose  position  might 
depend  on  liis  success  in  getting  the  adjust- 
ment, and  that  she  then  insisted  that  plain- 
tiff was  indebted  to  her  for  these  services. 
She  also  maintains  that  plaintiff's  president 
and  manager,  IX  0.  Sullivan,  had  disappear- 
ed while  these  services  were  being  perform- 
ed; tbat  be  was  the  only  official  of  tlie 
plaintiff  who  knew  of  the  circumstances  un- 
der wliich  tbey  were  rendered ;  tbat  abe  was 
waiting  his  return  to  obtain  a  settlement,  and 
was  so  waiting  when  the  note  was  givoa. 
We  think  the  explanation  was  for  the  Jury. 
The  evidenct  relating  thereto  was  more  com- 
-plete  at  this  trial  than  was  presented  by  the 
record  on  the  former  appeal. 

We  cannot  sustain  plaintiff  in  the  conten- 
tion tbat  a  new  trial  should  be  granted  for 
excessive  damages  awarded  defendant.  It 
is  true  sbe  originally  valued  the  services  at 
$20  per  month,  but  she  was  permitted  upon 
tile  second  trial  to  amend  so  as  to  allege 
them  to  be  of  the  total  value  of  $750.  She 
testified  they  were  worth  $40  per  month.. 
Defendant  offered  no  evidence  at  all  upon 
the  subject,  and  there  was  nothing  to  contra- 
dict ber  present  estimate,  except  such  ad- 
missions as  were  made  by  her  in  the  first 
trial.  The  verdict  as  reduced  is  within  the 
issues. 

[3]  Error  is  assigned  upon  the  exclusion  of 
a  letter  written  in  June,  1908,  by  D.  C.  Sul- 
livan to  J.  M.  Sullivan,  both  officials  of  plain- 
tiff, wherein  defendant  and  ber  husband  are 
referred  to  thus:. 

"I  think  as  long  as  bis  wife  keeps  the  books 
and  he  does  all  he  can  tbat  they  ought  to  have 
$80  a  month.  That  is,  you  mlKht  ^ve  his  wife 
$20  a  month,  including  this  month,  and  tell 
them  80  at  once,  as  I  understand  your  competi- 
tors have  been  aakinj;  him  if  be  is  satisfied. 
Let  me  know  if  you  raise  his  wages." 

It  ia  insisted  this  letter  is  part  of  the  res 
gestae  and  sbould  have  been  admitted.  Plain- 
tiff pleaded  no  defenae  to  defendant's  de- 
mand for  compensation  for  services  other 
than  a  denial  tbat  any  were  rendered.  No 
attempt  was  made  to  show  tbat  either  de- 
fendant or  her  husband  had  any  knowledge 
of  this  letter.  We  fail  to  see  wher^n  it  may 
be  said  to  be  part  of  the  res  gestae.  It  con- 
tains no  reference  to  any  communication 
from  defendant  or  her  husband. 

[4]  A  number  of  errors  are  assigned  upon 
the  charge.  In  view  of  plaintiff's  denial  in 
the  reply  that  any  services  were  rendered  by 
defendant,  the  court  is  not  to  be  criticised 
for  stating  with  some  hesitancy  plaintiff's 
contentions  that  her  husband's  pay  included 
compensation  for  the  services  in  suit.  This 
Instruction  is  complained  of: 


"Wh«i  one  person  renders  services  for  an- 
other which  are  accepted  and  whicb  are  ren- 
dered under  circumstances  that  justify  the  rea- 
Bonable  expectation  that  tbey  will  be  paid  for_ 
b7  the  person  who  receives  the  benefit  of  the 
same,  the  law  raises  an  obligation  and  promise 
on  the  part  of  such  person  to  pay  what  said 
services  were  reasonably  worth. 

We  think  the  words  "reasonable  expecta- 
tion" may  as  well  be  held  to  relate  to  the 
one  who  accepts  as  to  the  one  who  renders 
the  services.  If  plaintiff  deemed  the  mean- 
ing doubtful,  attention  should  have  been 
called  thereto  before  the  Jury  retired.  No 
other  alleged  error  in  the  charge  requires 
mention. 

Order  aHlrmed. 


MOHLEH  V.  CHAMBBB  OF  COMMERCE 

OF  MINNEAPOLIS  et  al. 
(Mo.  19292  [203].) 

(Supreme  Conrt  of  Minnesota.    July  9,  1016.) 

ffivUabtM  hi  tke  Court.) 

1.  EXCHANOES  ^=>4— CRAUBEB  OP  CoioncBcx 

—Powers — Lien  on  Meubersuip.. 

The  Chamber  of  Commerce  of  Minneapolis 
has  authority  to  provide  by  rule  or  by-law  that 
one  member  shall  have  a  hen  upon  the  member- 
ship of  another  foe  an  indebtedness  arising  from 
or  entered  into  between  one  and  the  other  by 
virtue  of  membership  in  the  Chamber. 

[Ed.  Note.— For  other  cases,  see  Exchanges, 
Cent  Dig.  §  4 ;  Dec  Dig.  <S=>4.] 

2.  E1.ECT10N  OF  Remedies  i8=33— Action  fob 
Conversion— Enfokcement  of  Lien. 

On  May  13  and  May  14,  1907,  the  defend- 
ant ^yelch  Company  had  a  lien  under  such  rule 
for  $4,535.07  on  the  membership  of  the  plaintiff 
for  wheat  sold  him.  It  first  claimed  that  title 
did  not  pass,  and  sought  to  recover  in  conver- 
sion from  (me  to  whom  the  plaintiff  had  sold. 
It  was  defeated.  It  ia  held  that,  in  the  absence 
of  intervening  injury  to  another,  it  may  still 
maintain  its  lien  on  the  plaintiff's  membership. 
[Ed.  Note. — For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  SI  3,  4;  Dec.  Dig.  «=33.] 

3.  EXCHAMOBS  €=39^LlEN  ON  Meubebshii>— 

Action  to  Enforce  Lien. 

Under  the  rales  of  the  Chamber,  a  proceed- 
ing to  enforce  the  lien  cannot  be  brought  nntil 
00  days  after  the  creation  of  the  indebtedness, 
in  this  ease  until  90  days  after  May  IS  or  14, 
1907.  It  is  h^ld,  that  a  proceeding  commenced 
on  Jiily  22,  1913,  is  not  barred  by  the  six-year 
statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Exchanges, 
C!ent.  Dig.  S!  12,  13;  Dec.  Dig.  ®=>9.] 

4.  Craubeb  or  CoifMKBCE— Enforcement  of 
Lien— Findings. 

Under  rule  12  of  the  Chamber,  the  deter- 
mination in  respect  of  the  lien  is  properly  made 
by  the  board  of  directors ;  and  the  fiading  of  the 
court  that  proceedings  were  had  before  the 
board,  that  the  plaintiff  participated  therein, 
and  tbat  a  fair  trial  and  investigation  was  had, 
is  sustained. 

Appeal  from  District  Court,  Hennepin 
County;   Jos.  W.  Molyneaux,  Judge. 

Action  by  William  B.  Mohler  against  the 
(Thamber  of  Commerce  of  Minneapolis  and 
others.  From  denial  of  new  trial,  plaintiff 
appeals.    Affirmed. 
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Selover,  Schnltz  ft  Selover,  of  Minneapolis, 
for  appellant.  Mercer,  Swan  &  Stinchfleld, 
of  Minneapolis,  and  Harris  Richardson  and 
Walter  Richardson,  both  of  St  Paul,  for 
respondents. 

DIBEUj,  O.  Action  by  the  plaintiff,  a 
member  of  the  Chamber  of  Commerce  of 
Minneapolis,  against  the  Chamber  and  SX  L. 
Welch  Company,  a  corporation  having  such 
membership  rights  as  a  corporation  may 
have,  to  restrain  them  from  selling  the  mem- 
bership of  the  plaintiff  to  discharge  an  obliga- 
tion owing  by  the  plaintiff  to  the  Welch  Com- 
pany and  claimed  to  be  a  lien  thereon.  There 
were  findings  for  the  defendants,  and  the 
plaintiff  appeals-  from  the  order  denying  his 
motion  for  a  new  trial 

[1]  1.  The  Chamber  of  Commerce  Is  or- 
ganized nnder  Laws  1883,  c.  13&  It  has  the 
powers  usual  to  such  associations.  The 
statute  provides  that: 

"It  may  prescribe  the  terms  and  conditions 
of  its  membership,  the  mode  of  admission  of 
members,  the  number  and  mode  of  election  of 
its  oflSceis,  *  •  *  and  generally  as  to  the 
management  and  transaction  of  its  business  and 
affairs,  either  by  by-laws  or  resolutions,  and 
when  the  business  of  the  corporation  is  manag- 
ed by  or  throuKh  a  board  of  directors  or  other 
body,  socli  board  or  body  shall  be  considered  as 
vested  with,  and  may  exercise  all  the  powers 
of  the  corporation  unless  otherwise  limited 
and  restricted  by  the  by-laws  of  such  corpora- 
tion.     

Section  14  of  rule  12  of  the  general  rules 
of  the  Chamber  provides  as  follows: 

"Any  member  of  this  aasodation  to  whom  an- 
other member  is  indebted  upon  any  claim,  de- 
mand or  transaction  arisinK  from  or  entered 
into  by  virtue  of  membership  in  tius  association, 
shall  have  a  lien  upon  the  membership  ot  such 
debtor  and  also  on  all  memberships  the  pur- 
chase of  which  has  l>een  paid  by  such  debtor 
for  the  amount  of  such  daim,  demand  or  in- 
debtedness, which  lien  may  be  enforced  at  any 
time  after  the  expiration  of  ninety  days  *  *  * 
after  such  claim,  demand  or  indebtedness  be- 
came due  and  payable  by  a  sale  of  said  mem- 
bership by  the  secretary  of  this  association, 
upon  the  notice  and  as  provided  in  section  6  of 
rule  12." 

This  rule  is  valid  and  Is  binding  upon  the 
members.  McCarthy  Bros.  v.  Chamber,  105 
Minn.  497,  117  N.  W.  023,  21  U  K.  A.  (N.  8.) 
580.  And  see  E}vana  v.  Chamber,  86  Minn. 
448,  01  N.  W.  8.  The  lien  which  It  creates 
is  enforceable. 

[J]  2.  On  February  6, 1907,  the  Welch  Com- 
pany sold  the  plaintiff  on  the  floor  of  the 
Chaml)er  5,000  bushels  of  wheat  for  May 
delivery.  It  arrived  on  the  22d  and  23d  days 
of  April,  1907,  and  was  delivered  to  the 
plaintiff  on  May  13  and  14, 1007.  There  then 
became  due  from  the  plaintiff  to  the  Welch 
Company  $4,535.07.  The  Welch  Company, 
under  the  by-laws,  had  a  member's  right  to 
a  lien  for  this  sum  on  the  plaintiff's  member- 
ship. The  plaintiff  sold  the  wheat  to  the 
lAhart  Elevator  Company.  Be  was  then 
flnandally  involved.  He  did  not  pay  the 
Welch  Company.  The  Welch  Company  sued 
the  Lahart  Company,  claiming  that  tiUe  had 


not  passed.  It  was  defeated  In  this  dalm. 
The  litigation  Is  reported  in  109  Minn.  219, 
123  N.  W.  821,  and  122  Minn.  432,  142  N.  W. 
828. 

The  plaintiff  now  dalms  that  the  Welch 
Company,  having  asserted  Its  claim  that  title 
did  not  pass,  though  defeated  In  It,  cannot 
now  assert  a  right  to  a  Ilen  under  the 
Chamber  rules.  We  cannot  assent  to  this 
proposition.  Tlie  plaintiff's  contention,  in 
the  absence  of  Intwvenlng  injury  to  another, 
cannot  be  successfully  mSintained.  The 
plaintiff  had  the  benefit  of  the  wheat  He 
did  not  pay  for  It  Under  the  finding  of  the 
court,  the  Weldi  Company  made  a  mistake  in 
its  claim  that  title  did  not  pas&  This  was 
determined  only  shortly  before  commencing 
the  proceeding  to  enforce  Its  lien.  In  the 
absence  of  harm  to  some  one,  who  ou^t  not 
to  suffer  It  there  Is  nothing  wrong  In  the 
Welch  Company  getting  Its  pay  through  the 
Uen. 

[>]  3.  nie  proceeding  to  enforce  a  Uen  was 
instituted  In  the  Chamber  of  CJommerce  on 
July  22,  lOia  The  plalntUT  claims  that  the 
statute  of  limitations  had  run  and  that  the 
Welch  Company  could  not  maintain  a  pro- 
ceeding to  enforce  a  lien.  The  wheat  was 
received  by  the  plaintiff  on  May  13th  and 
May  14th.  Under  the  rules  of  the  Chamber, 
quoted  in  paragraph  1,  the  lien  such  as  the 
Weldi  Company  claims  can  be  enforced  at 
any  time  after  the  expiration  of  00  days 
after  the  indebtedness  becomes  due  and  pay- 
able. The  indebtedness  did  not  become  due 
until  May  13  and  May  14,  1907 ;  proceedings 
to  enforce  a  Uen  for  It  could  not  be  brought 
within  90  days;  and  the  proceeding  to 
enforce  it  having  been  brought  on  July  22, 
1913,  a  six-year  statute  of  Umltatlons  had 
not  run. 

We  do  not  find  It  necessary  to  construe  the 
portion  of  rule  12  which  provides  that  the 
statute  of  limitations  shall  not  Impair  or 
preclude  the  right  to  enforce  the  Uen;  nor 
do  we  find  it  necessary  to  consider  whether 
the  Uen  survived  and  could  be  enforced  If  the 
debt  was  barred. 

[4]  4.  By  rule  12  It  Is  provided  that  a  mem- 
ber may  file  with  the  secretary  a  statement 
of  his  lien  claim  and  the  hearing  shall  be  had 
before  the  board  of  directors.  By  section  14 
of  rule  12  It  Is  Intended  that  the  claim  of 
lien  shaU  be  considered  by  the  board  of 
directors.  We  are  unable  to  see  any  reason 
for  questioning  the  power  of  the  board  of 
directors  to  pass  upon  a  claim  of  Uen. 

The  court  finds  that  commencing  on  Jan- 
uary 22,  1913,  proceedings  were  had  in  the 
Cbaml>er  pursuant  to  Its  rules  for  the  en- 
forcement of  the  Uen ;  and  that  the  plaintltr 
appeared  and  participated  therein.  Its  find- 
ing Is  sustained. 

There  Is  a  suggestion  by  the  plaintiff  that 
it  did  not  have  a  fair  trial  or  InvestlgaticMi 
before  the  board  of  directors  of  the  Chamber. 
The  trial  court  found  otherwise  and  Its  find- 
ing is  sustained. 
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We  haT«  etamined  all  other  points  made 
by  tlie  plaintlfl  and  we  do  not  tliink  they  call 
for  specific  mention. 

Older  affirmed. 


arORPHT  ▼.  CITY  OF  ST.  PAUI* 

(No.  19367  [241].) 

(Sapreme  Court  of  Minnesota.    July  16,  1915.) 

(SyllaUit  by  the  Cowrt.) 

X.  MUNICIPAI.  CoaPOBATIOSB  «=»816— Fkb- 
SONAI,  Injubies— Defsctivs  Sidkwalk— 
CoMPi^iNT— Sufficiency. 

A  complaint  alleging  a  defective  sidewalk 
whereby  the  plaintiff  was  caused  to  stumble, 
and  became  confused  and  stepped  into  tiie  en- 
trance of  a  building  which  had  become  dilapi- 
dated so  as  to  constitute  a  trap  and  pitfall,  the 
sidewalk  being  unguarded,  and  was  precipitated 
some  ten  feet  to  the  floor  below,  and  was  in- 
jured, states  a  cause  of  action. 

[Ed.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1711-1716,  1718, 
1720-1728;    Dec.  Dig.  «=s»816.] 

2.  Municipal    Cobpobatiors    «=»812— Pkb- 

80NAI,      iNJtTBIES— NonCB      09     ACCIDESTT— 
SUFTIOIENCT. 

A  misstatement  of  one  day  in  the  date  giv- 
en in  the  notice  to  the  city  of  the  time  of  the 
accident  is  not  fatal  upon  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Gorporations,  Gent  Dig.  {g  1606-1707;  Dec. 
Dig.  «=>812.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty;  Wm.  Louis  Kelly,  Judge. 

Action  by  Mary  Murphy  against  the  City 
of  St  PauL  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Berersed. 

H.  A.  Lougbran,  of  St  Paul,  for  appeUaat 
O.  H.  O'NeUl,  J.  A.  Bums,  and  W.  3.  Olber- 
son,  all  of  St  Paul,  tor  respondent 

DIBELXi,  O.  Action  by  plalntUt  to  recover 
damages  sustained  becanse  of  an  alleged  de- 
fective sidewalk;  defendant  demurred;  the 
conrt  sustained  the  demurrer;  plalutiCf  ap- 
peals from  the  order  sustaining  it 

[1]  1.  Tbe  complaint  alleges  that  a  oertaln 
sidewalk  In  front  of  a  building  In  St  Panl 
was  In  a  defective  condition;  that  the  flag 
pavements  bulged  up  several  Inches  and  were 
Blantlng,  uneven,  and  Irregular,  making  the 
same  dangerous  to  walk  upon  and  likely  to 
cause  a  person  to  stumble  and  fall;  that 
as  the  plaintiff  was  walking  upon  the  side- 
walk in  front  of  the  entrance  to  a  certain 
building  constmcted  on  substantially  a  level 
with  the  sidewalk,  sher  was  caused  to  stum- 
ble, and  was  confused  and  stepped  into  tbe 
entrance  to  said  building,  tbe  flooring  of 
which  had  been  removed,  and  was  thrown  to 
the  floor  below,  a  distance  of  ten  feet;  that 
tbe  city  had  notice  of  tlie  conditions  there; 
that  the  sidewalk  was  not  guarded;  and  that 
tbe  situation  constituted  a  trap  and  pitfall 
and  was  a  nuisance.  Negligence  was  pred- 
icated of  the  facts  alleged. 

The  facts  stated  sufficiently  allege  negli- 


gence and  proximate  catise  ai^  conatltnte  a 
cause  of  action.  Watson  v.  City  of  Dnluth, 
l&l  N.  W.  143,  and  cases  dted;  Weiser  t. 
City  of  St  Paul,  86  Minn.  26,  90  N.  W.  8,  and 
cases  cited;  Grant  v.  City  of  Brainerd,  80 
Minn.  126,  80  N.  W.  307,  and  cases  cited. 

[2]  2.  Tbe  injury  occurred  on  the  24tb  day 
of  December,  1913,  about  9  o'clock  in  tbe 
evening.  Hie  notice  is  required  to  state  tbe 
"time,  place,  and  drcnmstances."  The  no- 
tice stated  tiiat  the  injury  was  sustained  "on 
tbe  23d  day  of  December,  1813,  at  9  o'clock 
in  the  evening."  It  is  claimed  that  this 
variance  of  a  day  makes  the  notice  defective 
and  the  complaint  demurrable.  As  against 
the  demurrer  the  allegation  Is  sufficient 
Our  court  has  held  that  the  notice  of  injury 
must  fairly  apprise  tbe  municipal  officers  of 
the  time  and  place  and  circumstances  of  the 
accident,  and  the  nature  of  tbe  injuries  re- 
ceived, BO  that  due  Investigation  may  be 
made ;  and  that  a  notice  conforming  to  these 
requirements  is  sufficient  Kandelln  v.  City 
of  Ely,  110  Minn.  55,  124  N.  W.  449,  and  cases 
cited;  Larkln  v.  City  o£  Minneapolis,  112 
Minn.  311, 127  N.  W.  1129,  and  cases  cited. 

The  following  cases,  though  not  parallel, 
give  support  to  tbe  notice  against  the  claim 
that  a  variance  of  a  day  renders  it  Invalid: 
Sullivan  V.  Syracuse,  77  Hun,  440,  28  N.  X. 
Supp.  105;  Connor  ▼.  Salt  Lake  City,  28 
Utah,  248,  78  Pac.  479 ;  Marcotte  v.  City  of 
Lewiston,  94  Me.  233,  47  AtL  137.  The  case 
of  Gardner  v.  City  of  New  London,  63  Conn. 
267,  28  Atl.  42,  where  there  was  a  variance 
of  three  days.  Is  opposed. 

We  hold  that  the  complaint  Is  not  demur- 
rable becanse  of  the  error  in  the  notice. 

Order  reversed. 


DROLUNQER  v,  HASTINGS  *  N.  W.  B. 
CO.     (No.  18155.) 

(Supreme  Conrt  of  Nebraska.    June  18,  1915.) 

(Syllaiut  &y  the  Court.) 

1.  E^mSNT  DoUAiif  €=>220— AwABD  oi-  Dam- 
ages— View   or  Pbemises. 

Upon  a  trial  to  determine  the  compensation 
to  be  awarded  a  landowner,  where  a  railroad 
company  exercises  the  right  of  eminent  domain 
in  crossing  his  farm,  it  is  proper  for  the  trial 
court  to  permit  the  jury  to  view  the  premises, 
and  to  take  into  account  the  result  of  their  ob- 
servations, and  make  it,  in  connection  with  the 
other  evidence,  the  basis  of  their  verdict. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  558,  559;  Dec.  Dig.  «=» 
220.] 

2.  Eminent  Domain  «=>220— Awabd  —  View 

OF    PBEMISES— RiSMABKS   OF    COUBT. 

The  language  of  the  court  in  sending  the 
Jury  to  inspect  the  premises,  set  out  in  the 
opinion,  Tield  a  substantial  compliance  with  the 
statute. 

[Ed.  Note.— for  other  cases,  see  Eminent  Do* 
main,  Cent  Dig.  {jj  558,  559;  Dec.  Dig.  «s> 
220.J 

Appeal  from  District  Conrt,  Adams  Conn- 
ty;  Dnngan,  Judge. 
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Action  by  liucy  B.  Drollinger  against  the 
Hastings  &  Northwestern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Nelson  H.  Loomis,  of  Omaha,  and  John  M. 
Ragan,  of  Hastings  (James  B.  Addle,  of  Hast- 
ings, of  counsel),  for  appellant  J.  W.  James, 
of  Hastings,  for  appellee. 

MORRISSEY,  O.  J.  The  Hastings  &  North- 
western Railroad  Company,  desiring  to  build 
a  railroad  across  a  quarter  section  of  land 
owned  by  plaintiff,  instituted  condemnation 
proceedings  in  the  county  court  of  Adams 
county.  From  an  award  by  appraisers  duly 
appointed  an  appeal  was  prosecuted  to  the 
district  court,  where  the  cause  was  tried  to  a 
Jury,  and  a  judgment  entered  in  faror  of  the 
plaintiff  in  the  sum  of  $3,853.60.  The  rail- 
road company  has  appealed,  and  its  assign- 
ments of  error  will  be  taken  up  in  the  order 
presented  in  its  brief. 

[1]  The  Jury  viewed  the  premises,  and 
were,  under  an  Instruction  by  the  court,  per- 
mitted In  making  up  their  verdict  to  take 
into  consideration  the  knowledge  thus  gained. 
Appellant  says  this  was  a  violation  of  sec- 
tion 3,  art  1,  of  the  Constitution  of  this 
state,  and  in  contravention  of  section  1  of  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  saying: 

"When  the  jury  took  into  consideration  the 
facts  that  came  to  their  knowledge  from  this 
view  of  the  premises,  and  treated  them  as  evi- 
dence, the  trial  judge  could  not  act  understand- 
Ingly  in  determining  whether  the  verdict  should 
be  Bet  aaide,  and  upon  appeal  only  a  part  of 
th«  evidence  can  be  embodied  in  the  bill  of  ex- 
ceptions, and  thus  this  court  has  only  a  part 
of  the  evidence  before  it" 

[2]  Rev.  St  1913,  f  7847,  provides  for  such 
view,  In  the  discretion  of  the  court,  and  in 
Chicago,  R.  I.  &  P.  R.  Co.  v.  Farweli,  69 
Neb.  544,  81  N.  W.  440,  this  court  has  held: 

"The  view  of  the  locna  in  quo  by  the  jury  is 
evidence,  and  not  merely  a  means  of  enabliuK 
the  jury  l>etter  to  construe  and  apply  the  evi- 
dence adduced  in  court." 

Upon  rehearing  (60  Neb.  322,  88  N.  W.  71) 
this  rule  was  adhered  to,  and  in  discussing 
the  question  Judge  Sullivan,  speaking  for  the 
court,  said: 

"This  ii  the  rational  rule;  by  its  adoption  a 
fact  is  recognized,  and  a  fiction  abolished.  In 
whatever  capacity  men  act  they  will  not  reject 
the  evidence  of  their  own  senses;  and  it  is  fu- 
tile and  almost  foolish  to  direct  them  to  do  so. 
The  human  mind  has  its  limitations:  and  nei- 
ther faith  In  human  testimony  nor  cautionary 
instructions  from  the  presiding  judge  will  make 
jurors  accept  as  true  what  their  own  senses 
assure  them  Is  false.  This  is  so  plain  a  fact 
that  courts  have  little  excuse  for  feigning  igno- 
rance of  it." 

We  find  no  reason  for  departing  from  the 
rule  heretofore  laid  down,  or  differing  from 
the  reasoning  of  the  learned  jndge  qnoted. 

It  la  next  urged  that  the  trial  court  did 
not  observe  the  provisions  of  the  Code  In 
sending  the  jury  to  .view  the  property,  in 
that,  while  the  statute  prorldes  that  the  jury 


shall  be  conducted  In  a  body,  the  Jury  went 
In  different  conveyances,  and  it  is  alleged 
that  no  person  was  appointed  by  the  court  to 
show  the  jury  the  premises,  nor  were  they 
cautioned  against  forming  or  expressing  an 
opinion  nptli  the  cause  was  finally  submitted 
to  them.  A  reviewing  court  would  be  cap- 
tious indeed  In  finding  it  error  to  permit  the 
use  of  more  than  one  vehicle  In  conveying 
the  Jury.  The  court  told  the  jury  they  would 
be  permitted  to  go  with  the  sheriff,  and  in 
his  charge,  to  view  the  premises;  that  con- 
veyances would  be  furnished  for  them;  that 
during  the  time  they  were  out  they  should 
not  talk  to  anybody  about  the  matter  nor 
permit  others  to  talk  to  them.    He  said: 

"Of  course,  this  property  will  have  to  be 
pointed  out  to  you,  but  I  suppose  the  sheriff 
knows  where  this  property  is.  *  *  •  Tou  go 
over  there  and  look  it  over  together,  and  keep 
your  eyes  open,  but  do  not  discuss  it  among 
yourselves." 

This  was  a  substantial  compliance  with 
the  statute,  and,  if  defendant  desired  the 
court  to  give  a  fuller  and  clearer  admoni- 
tion to  the  jury,  it  was  its  duty  to  have  made 
the  proper  request  at  the  time. 

Finally,  It  is  said  that  the  verdict  Is  ex- 
cessive, and  Is  not  supported  by  sufficient 
evidence.  All  of  the  testimony  shows  that 
this  was-  a  valuable  farm.  Witnesses  for  the 
defendant  as  well  as  for  the  plaintiff  place 
the  value  at  from  $115  to  $130  an  acre  prior 
to  the  time  of  this  appropriation.  5.86  acres 
were  taken  for  the  railroad  right  of  way,  and 
the  farm  was  left  in  two  triangular  pieces. 
Disinterested  witnesses  with  long  experience 
in  the  real  estate  business,  who  have  lived 
tai  the  dty  of  Hastings  for  a  great  many 
years,  have  placed  the  damages  much  higher 
than  the  sum  awarded  by  the  jury.  It  is 
true  that  witnesses  for  defendant  have  plac- 
ed the  damage  somewhat  lower,  although  one 
of  defendant's  witnesses  makes  the  amount 
only  $30  lower  than  that  awarded  by  the 
jury.  Taking  the  record  as  a  whole,  the 
verdict  seems  to  be  sustained  by  a  pr^on- 
derance  of  the  evidence. 

The  proceedings  are  without  error,  and 
the  Judgment  is  affirmed. 

BARNES,  FAWCETT,  and  HAMER,  JJ., 
not  sitting. 


WHITFORD  V.  KINZEL  et  al.    (No.  18765.) 
(Supreme  Court  of  Nebraska.    June  18,  1915.) 

(BfUahut  hif  the  0<mrtj 

HoinSBTBAD     «=»181— ABAHDOmlEHT  —  StJFFI- 
CtBNOT  OF  BVIDEHCB. 

The  evidenoe  examined  and  set  out  in  th« 
opinion  held  sufficient,  when  considered  in  con- 
nection with  the  evidence  adduced  at  the  for- 
mer trial  and  preserved  in  the  record  now  be- 
fore U8«  to  sustain  the  burden  cast  upon  the 
defendants  by  the  second  paragraph  of  the  syt- 
lybus  of  our  former  opinion,  reported  in  92  Neb, 
373.  1.58  N.  W.  697. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  M  351-353;   Dec.  Dig.  <»3»181.] 
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Appeal  fnim  District  Ooiurt,  Cuming  Conn- 
ty;    Graves,  Judge. 

Action  by  iKxao  T.  VHiltford,  as  guardian 
of  Frances  B.  Browand,  Insane,  against  Hen- 
ry KInzel  and  others.  From  Judgment  tor 
defendants,  plaintiff  apipeals.    Affirmed. 

AUen  &  Dowllng,  of  Madison,  for  appel- 
lant.   A.  R.  Oleson,  of  Wlsner,  for  appellees. 

FA'WCBZTT,  J.  This  Is  the  second  appeal 
in  this  case,  and  the  third  time  that  It  has 
been  before  ns  for  consideration.  A  state- 
ment of  the  Issues  and  of  the  facts,  as  dis- 
closed by  the  record  of  the  first  hearing  In 
the  district  court,  will  be  found  In  our  opin- 
ions oa  the  hearing  and  rehearing  of  the  for- 
mer appeal.  90  Neb.  673,  133  N.  W.  1124, 
and  92  Neb.  373,  138  N.  W.  597.  At  the  hear- 
ing of  the  former  appeal  we  held  that  the 
evidence  was  Insufficient  to  show  that  at  the 
time  Mrs.  Browand  left  Nebraska  she  was 
Insane  or  so  unsound  or  unbalanced  mentally 
that  she  was  not  competent  to  understand  the 
nature  and  Import  of  what  she  was  doing, 
bt)t  that  it  was  suffideut  to  show  that  she 
voluntarily  left  her  husband  and  abandoned 
ber  home  end  any  right  of  homestead  that 
she  may  have  had  in  the  land  In  suit,  with 
no  intention  of  ever  returning  or  of  ever 
again  asserting  those  rights.  On  the  rehear- 
ing we  adhered  to  our  former  holding  as  to 
the  Insufficiency  of  the  evidence  to  show  Mrs. 
Browand's  mental  Incapacity  to  understand 
the  nature  and  Import  of  what  she  was  do- 
ing, but  receded  from  our  former  holding  that 
the  evidence  was  sufficient  to  show  that  she 
voluntarily  left  her  husband  and  abandoned 
her  home,  etc.  The  reason  for  receding  from 
that  part  of  oar  former  holding  will  be  found 
in  the  second  paragraph  of  the  syllabus  In 
the  opinion  on  rehearing,  where  It  is  held: 

"AH  presumptions  are  in  favor  of  th«  preser- 
vation of  the  homestead,  and,  when  it  is  sought 
to  show  its  abandonment,  the  burden  of  proof 
rests  upon  the  person  who  attaclcs  the  home- 
stead interest" 

In  the  opinion  we  held  that  defendants  had 
not  sustained  that  burden.  The  Judgment 
of  the  district  court  having  been  in  favor  of 
the  defendants,  it  was  reversed  and  remand- 
ed for  further  proceedings.  There  was  a  sec- 
ond hearing  in  the  district  court,  which  result- 
ed as  before,  and  plaintiff  again  appeals. 

Counsel  for  plaintiff  in  their  brl«f  say: 

"The  sole  question,  therefore,  in  the  case,  is 
this:  Have  the  defendants  established  by  a 
preponderance  of  the  evidence  that  Mrs.  Brow- 
and abandoned  ber  homestead?" 

We  agree  with  counsel  in  this  statement, 
and  shall  consider  only  that  question. 

The  evidence  taken  at  the  first  trial  in  the 
district  court  was  reoffered  at  the  second 
trial,  and  Is  again  before  us.  It  comprises 
the  first  293  pages  of  the  bill  of  exceptions. 
The  remainder  of  the  bill  covers  the  evidence 
taken  at  the  second  trial.  We  deem  it  un- 
necessary to  again  refer  to  the  testimony  tak- 
en at  the  first  trial,  more  than  to  say  that  it 
tben  was  considered  aafflclent  by  three  mem- 


bers of  the  coart  to  establish  such  abandon- 
ment It  is  only  necessary,  therefore,  to  re- 
view the  additional  evidence  furnished  at  the 
second  trial  for  the  purpose  of  determining 
whether  or  not,  when  added  to  the  testimony 
at  the  first  trial.  It  is  suffilcient  to  sustain 
the  burden  cast  upon  the  defendants  by  our 
scicond  opinion  on  the  first  appeal.  Before 
entering  upon  a  consideration  of  that  testi- 
mony, we  call  attention  to  one  fact  which 
was  left  more  or  less  In  doubt  by  the  record 
on  the  first  appeal,  viz.,  whether  Mr.  and 
Mrs.  Browand,  at  the  time  of  leaving  the 
state,  sold  off  all  of  their  goods  and  household 
effects,  or  whether  they  stored  them,  or  a 
considerable  portion  of  them,  in  town,  and 
Mr.  Browand,  on  a  subsequeiit  visit  to  the 
state,  sold  the  same.  This  matter  Is  made 
clear  at  the  second  trial.  Tbe  evidence  now 
leaves  no  room  for  reasonable  doubt  that  be- 
fore Mr.  and  Mrs.  Browand  left  the  state,  or 
left  the  land,  they  had  a  sale  and  sold  all  ot 
their  personal  effects,  including  their  house- 
hold furniture,  beds,  bedding,  etc; 

The  only  new  testimony  offered  by  plain- 
tiff as  to  Mrs.  Browand's  intention  to  return 
is  the  testimony  of  relatives  in  Indiana,  to  the 
effect  that  after  she  had  left  Nebraska  and 
gone  to  Indiana,  and  some  weeks  prior  to 
her  commitment  to  an  Insane  asylum,  and 
at  a  time  when  they  thought  she  was  insane, 
she  said  she  wanted  to  go  home  to  Nebraska, 
and  tried  to  borrow  money  from  them  to  go. 
As  against  that,  a  number  of  new  witnesses 
were  introduced  by  the  defendants,  to  whose 
testimony  we  wUl  briefly  refer. 

J.  E.  Bowden  tegtifled: 

That  be  lived  in  the  neighborhoofl  where  the 
Browands  lived  and  attended  the  anction  sale 
had  by  the  Browands  when  they  were  about 
to  leave  Nebraska;  that  he  saw  both  Mr.  and 
Mrs.  Browand  there;  that  Mrs.  Browand  was 
about  the  house  with  the  other  ladies,  and  that 
he  noticed  nothing  out  of  the  ordinary  in  her 
conduct;  that  they  sold  the  property  there  on 
the  farm,  the  same  as  other  persona  did  when 
leaving.  On  recall  he  testified  that  when  be 
arrived  at  the  sale  "they  were  selling  furniture 
on  the  east  side  of  the  house.  •  *  »  They 
were  selling  quite  a  lot  and  did  after  I  came 
there." 

P.  H.  King  testified: 

That  he  attended  the  anction  sale;  that  they 
were  selling  all  their  goods  at  that  sale  the 
same  as  other  people  did  when  they  quit  farm- 
ing; that  it  was  a  cold  day,  and  he  was  in 
the  house  a  good  deal,  and  talked  with  Mrs. 
Browand;  that  she  was  loolcing  after  the  wants 
of  the  people  in  the  house,  and  looking  after 
things  generally. 

Peter  Hanson  attended  the  sale.  He  tes- 
Ufled: 

That  they  were  selling  out  everything  on  the 
place. 

A.  R.  Stewart  attended  the  sole.  He  testi- 
fied: 

That  they  were  selling  the  stuff  they  had  on 
the  farm;  that  it  looked  like  a  sale  fbr  removal 
from  the  farm. 

A.  EI  Behlers  testified: 

That  he  remembered  the  sale  and  of  seeing 
the  sale  bills  tliat  had  been  posted  up;  that  be 
herded  sheep  near  the  Brewand.iarm  and  would 
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go  to  their  well  for  drinkinK  water;  that  he 
knew  Mrs.  Browand  and  talked  with  her  tre- 
qucntly  and  did  not  notice  anything  out  of 
Uie  ordinary;  that  after  the  sale  the  Browands 
went  away. 

A.  Emley  was  an  old  friend  and  neighbor 
of  the  Browanda.  He  stated  they  often  ex- 
changed visits ;  that  Mrs.  Bro wand's  mental 
condition  seemed  good. 

James  Coleman,  40  years  old  at  the  time 
of  the  trial  testified: 

That  he  went  to  live  with  the  Browands  when 
he  was  nine  years  old,  with  the  understanding 
that  they  were  to  adopt  him;  that  Mrs.  Brow- 
and went  to  Indiana  in  18o5,  and  durinK  her 
absence  of  about  a  month  he  and  Mr.  Browand 
were  alone  on  the  farm;  that  in  the  spring  of 
1886  the  Browands  decided  to  leave  the  farm; 
that  they  bad  a  sale  and  sold  their  furniture 
and  stock  and  implements  at  auction ;  that  he 
tacked  np  some  of  the  sale  bills;  that  Mrs. 
Browand  was  tiiere  at  the  time,  and  told  him 
more  than  once  that  they  were  going  to  leave 
Nebraska  for  good;  that  the  Browands  were 
talking,  for  five  or  six  months  before  they  left, 
about  going  back  to  Indiana;  that  they  talked 
about  selling  the  stock  and  farm,  but  finally  de- 
cided to  rent;  that  they  both  stated  several 
times  that  their  intentions  were  to  go  there  to 
stay. 

Moses  Wbltcomb  testified: 

That  he  was  an  old  acquaintance  and  friend 
of  the  Browands;  that  be  knew  Mrs.  Browand 
in  Indiana  when  she  was  a  little  girl;  that  aft- 
er they  came  to  Nebraska  he  visited  at  their 
home;  that  he  had  a  talk  with  Mrs.  Browand 
before  the  Browands  left  for  Indiana;  he  thinks 
this  talk  was  in  the  fall  of  1884;  that  he  had 
quite  a  talk  with  her;  that  Mr.  Browand  was 
out  milking  the  cows,  and  Mrs.  Browand  came 
out  and  sat  down  on  the  bench  beside  him.  "I 
sa^s,  'Mrs.  Browand,  seems  to  me  that  you've 
quit  milking  the  cows.'  She  says,  'Yes,  sir;  I 
have.'  'Well,'  she  says,  'that  ends  it^  Mose,' 
and  she  says,  7hat  ends  it,  Mose,'  designating 
me;  *I  am  going  to  go  home  just  as  soon  as  I 
con  and  stay  with  my  mother.'  Ue  came  up 
then,  and  as  a  matter  of  course  there  was  no 
more  talking  about  it." 

Henry  Perrlne  testified: 

That  he  was  an  old  neighbor  of  the  Brow- 
ands; that  the  families  visited  back  and  forth; 
that  he  saw  them,  during  the  time  they  were 
living  there,  on  an  average  of  once  a  week; 
that  he  attended  the  sale;  that  at  that  sale  they 
sold  cattle,  horses,  farm  machinery,  and  house- 
hold goods;  that  he  helped  carry  chairs,  tables, 
and  bedsteads  out  on  the  east  side  of  the  house; 
that  he  bought  the  heating  stove;  that  Mrs. 
Browand  was  there  "helping  around";  that  dur- 
ing the  day  of  the  sale  he  and  his  wife  talked 
with  Mrs.  Browand.  "My  wife  says  to  her  as 
she  was  goinp  to  leave  there;  she  says,  'You 
will  be  back  in  Nebraska;'  and  she  saya,  'No; 
never  be  back  in  Nebraska  again;  never  come 
back  again.'  That  is  what  she  said."  That 
they  left  the  next  day. 

On  cross-examination  he  was  asked: 
"Is  it  not  a  fact  Mr.  and  Mrs.  Browand  had 
a  sale  out  there,  and  Mrs.  Browand  went  back 
to  Indiana,  and  subsequently  Mr.  Browand 
came  back  and  sold  the  rest  of  their  goods?  A. 
Mr.  Browand  came  back  after  he  went  to  In- 
diana; he  came  to  my  house  and  stayed  with 
me.  Now,  if  he  sold  any  goods,  I  don't  know 
anyUiing  about  it.  Q.  You  don't  know?  A.  If 
he  did.  Q.  Yon  don't  know  whether  or  not  they 
sold  all  their  furniture  at  that  sale;  you 
wouldn't  pretend  to  state  that?  A.  They  might 
have  kept  a  few  relies;  I  wouldn't  pretend  to 
say;  I  don't  know  of  aaytbing.  I  know  I  help- 
ed t*  carry  out  ths  tables  and  chairs  and  bed- 


steads, and  they  had  a  small  boose  and  stoves 
was  out  there,  and  I  bought  the  beating  stove." 

Mis.  Perrlne,  wife  of  the  preoeding  wltnesB, 
testified: 
That  she  attended  the  sale.    "Q.  What  kind 

of  a  sale  was  that?  A.  All  farm  implements, 
cattle,  household  goods."  TTiat  Mrs.  Browand 
was  there.  "Q.  Do  yon  remember  what  par- 
ticular furniture  was  sold  there?  A.  Not  en- 
tirely; I  know  we  bought  a  stove  of  them;  the 
heatmg  stove  and  the  rest  was  all  sold,  as  Car 
as  I  know.  Q.  It  was  all  sold  that  was  in  the 
house  there?  A.  Yes,  sir.  Q.  Did  ^ou  and 
your  husband  have  a  conversation  with  Mrs. 
Browand  before  you  left  that  day?  A.  I  think 
so.  Q.  You  may  state  what  that  conversation 
was?  A.  Well,  I  don't  know;  we  was  talking 
about  the  sale  and  about  their  going  away,  and 
in  a  joking  way  I  says  to  her,  I  says,  'Oh! 
pshaw,  you  will  be  back  to  Nebraska  again.' 
She  says,  'No;  I  never  will  come  back  here 
again.'  " 

On  cross-examination  she  was  asked: 

"Q.  You  don't  pretend  to  state  here  now 
that  the  Browands  sold  all  their  furniture  at 
that  time?  A.  As  far  as  I  know.  Q.  You  don't 
know  whether  they  did  or  didn't?  A.  Not  posi- 
tively, but  I  feel  sure  that  they  did.  Q.  Do 
you  know  whether  or  not  they  had  more  than 
one  sale?  A.  They  did  not,  to  mv  knowledge. 
*  *  •  Q.  You  '  don't  know  whether  Mrs. 
Browand  was  as  jocular  as  yon  were  or  not; 
you  don't  know  what  was  in  her  mind,  of  course, 
when  you  said  that?  A.  No,  sir;  of  course  not. 
Q.  You  was  joking  with  her  and  she  was  joking 
with  you?  A.  She  wasn't  joking  with  me;  she 
was  in  earnest" 

In  tbe  closing  paragraph  of  our  second 
opinion,  92  Neb.  on  page  378,  138  N.  W. 
on  page  59!),  reference  Is  made  to  a  claim 
that  had  been  filed  by  plaintiff,  guardian  of 
Mrs.  Browand,  for  the  money  derived  from 
the  sale  of  the  land,  and  we  there  said :  "But 
It  is  not  shown  whether  the  claim  was  allow- 
ed." At  the  last  trial  it  is  shown  that  Mr. 
Browand,  subseqnent  to  his  sale  of  the  land 
to  the  defendants,  died  in  Indiana.  His 
personal  estate  was  administered  In  that 
state.  It  consisted  chlefiy  of  four  certificates 
of  deposit  In  the  bank,  aggregating  $1,200. 
The  court  found  that  Mrs.  Browand  was  the 
sole  heir  of  her  deceased  husband.  After  the 
administrator  had  collected  tbe  assets,  paid 
the  expenses  of  administration  and  sundry 
items  allowed  by  tbe  court,  be  reported  a  bal- 
ance on  hand  of  $951.34,  which  he  reported 
should  be  paid  to  Mrs.  Browand,  as  the  wid- 
ow and  only  heir  of  the  decedent;  that  he 
had  not  paid  the  money  to  Mrs.  Btowand's 
guardian  because  of  the  fact  that  be  had 
not  filed  a  sufficient  bond  to  entitle  liim  to  it. 
He  therefore  obtained  an  order  from  the 
court  to  pay  the  money  to  the  clerk  of  the 
court,  to  be  paid  to  the  guardian  when  he 
should  furnish  a  satisfactory  bond,  and  the 
administrator  was  discharged.  The  record 
of  the  court,  In  evidence  here,  shows  the 
following  subsequent  entry: 

"July  7,  1909.  Received  of  Joseph  N.  Mason, 
clerk,  nine  hundred  and  fifty  one  and  **/i<(« 
($S61.S4)  dollars,  being  in  fnll  of  balance  of 
funds  of  David  C.  Browand  estate,  ordered  paid 
to  me  as  guardian  of  Frances  Browand.  a  per- 
son of  unsound  mind  and  widow  of  said  David 
C.  Browand.  [Signed]  Lonso  D.  Whitfoid, 
Guardian." 
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The  record  alao  sbows  that  when  Mrs. 
Browand  was  committed  to  the  asylum  the 
affidavits  and  eTidence  upon  which  the  order 
of  commltmeat  was  based  recited  that  Mrs. 
Browand  was  an  Inhabitant  of  Indiana,  and 
the  court  so  found. 

With  this  evidence  and  these  records  be- 
fore the  trial  Judge,  who  had  also  presided 
and  heard  the  evidence  at  the  former  trial, 
a  general  finding  was  made  in  favor  of  the 
defendants,  and  a  decree  entered  quieting 
their  title  to  the  land  as  prayed.  This  de- 
cree Is  not  only  supported  by  the  evidence, 
but  is  Just  and  equitable  from  every  point  of 
view.  The  burden  cast  upon  the  defendants 
by  our  former  opinion  was  sustained.  This 
litigation  is  being  prosecuted  by  the  brothers 
and  sisters  of  Mrs.  Browand,  not  for  her 
benefit,  for  they  know  that  vbe  will  never 
leave  the  asylum  nntll  she  is  carried  there- 
from to  her  last  resting  place.  They  are 
prosecuting  this  suit  in  their  own  Interests 
as  her  heirs,  and  are  seeking  to  deprive  the 
defendants  of  $3,700,  which  they  paid  for 
this  land,  and  to  compel  them  to  pay  for  the 
use  of  the  land  since  the  death  of  Mr.  Brow- 
and in  1908.  They  are  doing  this  knowing,  as 
we  believe,  that  when  Mr.  and  Mrs.  Browand 
sold  all  their  personal  effects  and  left  their 
farm  and  returned  to  Indiana,  she  to  her 
people  and  he  to  his,  they  bad  separated  as 
man  and  wife,  and  that  neither  of  them  ever 
intended  to  return  to  their  old  Nebraska 
home.   There  is  no  equity  In  their  cause. 

At  the  conclusion  of  the  trial  the  district 
court  took  the  case  under  advisement  and 
gave  counsel  leave  to  file  briefs.  It  was  held 
under  advisement  for  about  a  year,  when 
defendants  asked  leave  to  introduce  some 
further  testimony.  Leave  was  granted,  and 
it  Is  urged  that  this  was  error.  We  do  not 
think  so.  Plaintiff  did  not  request  further 
time  to  enable  him  to  meet  the  new  testi- 
mony offered.  Hence  there  was  no  abuse  of 
the  discretion  vested  in  the  court 

The  Judgment  of  the  district  court  is  right, 
and  it  is  affirmed. 

HAMER,  J.,  not  sitting. 


STATE  ex  rel.  MISSOrRI  PAC.  RT.  CO.  ▼. 
CLARKE  et  al..  State  Railway  Commission. 

(No.  18975.) 

(Supreme  Court  of  Nebraska.    June  19,  1915.) 

(ByUalm*  i«  the  Oourt.) 

1.  Cakbikbs  «=3i2  —  Statk  Railway  Con- 
MISSION— Powkb'  to  Fix  Bates. 

The  constitutional  amendment  creating  the 
State  Railway  Commission  did  not  grant  to 
that  body  exclusive  power  to  fix  rates  for  the 
transportatioa  of  frdght  and  pasaengera. 
Const  art.  6,  i  19a. 

[Bid.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  fS  7-11,  15-20;    Dec.  Dig.  «S=>12.] 

2.  Cabbikxs  «s»12  —  State  Railwat  Com- 
lassioN— FowBB  TO  fix  Raits. 

Under  the  eonstitutioDal  amendment  creat- 
inK  the  State  Railway  Commission,  it  may  fix 


rates  only  in  the  absence  of  specific  legislatioiu 
Const  art  6,  |  19a. 

fEd.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  fS  7-11,  15-20;  Dec.  Dig.  i8=>12.] 
8.  Statdtbs  4s»225— CoNSTBDcnOR— Ir  Pa- 

u  Matbbia. 

Statutes  in  pari  materia  must  be  construed 
together. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  IMg.  H  302.  803;  Dec  Dig.  «=>225.] 

4.  Carriers   ^sig  —  Pabskhoeb   Rates  — 
Changi:  bt    StATK  Railway  Coioiission. 

The  power  conferred  in  Keneral  terms  up- 
on the  State  Railway  Commission  by  the  Con- 
stitution and  the  State  Railway  Commission 
Act  does  not  authorize  it  to  increase  the  maxi- 
mum passenger  rate  of  two  cents  a  mile  as 
fixed  by  the  Legislature  in  1907.  Const  art 
6w  S  19a:  Rev.  St  1913.  |i  6071,  S107.  6109, 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  7-11.  it-20;    Dec.  Die.  «»=»12.] 

5.  Statutbs   «s>225^— OoNSXBConos— Gbn- 

BRAL  AND  SPECIFIC  INTENT. 

A  particular  intention  expressed  in  a  legis- 
lative act  if  in  conflict  with  a  general  intention 
expressed  in  a  later  enactment  shonld  be  given 
effect  leaving  the  later  act  to  operate  only  out- 
side of  the  scope  of  the  former. 

[£:d.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  305;   Dec  Dig.  <3=3225V2l} 

Sedgwick.  Letton.  and  Barnes,  JJ.,  dissenting. 

Uriginal  mandamus  by  the  State^  on  the  re- 
lation of  the  Missouri  Pacific  Railway  Com- 
pany, against  H.  T.  Clarke,  Jr.,  and  others, 
members  of  the  State  Railway  Commission 
of  Nebraska.    Writ  denied. 

J.  A.  C.  Kennedy,  B.  P.  Waggener,  of  Atcbl- 
son,  Kan.,  and  E.  3.  White,  of  Kansas  City, 
Mo.,  for  relator.  B.  P.  Holmes,  of  Lincoln, 
amicus  curise.  The  Attorney  General  and  W. 
T.  Thompson,  of  Llnct^  for  respondents. 

ROSE,  J.  This  is  an  original  application 
for  a  peremptory  writ  of  mandamus  directing 
the  members  of  the  State  Railway  Commis- 
sion to  pass  on  the  merits  of  a  petition  by 
relator  for  an  increase  in  existing  railroad 
rates  for  the  transportation  of  passengers. 
Respondents  dismissed  relator's  petition. 
They  resist  the  writ  of  mandamus  because 
they  are  ot  the  apioUm  that  they  have  no 
power  to  Increase  passenger  rates  beyond  the 
limits  fixed  by  the  following  legislative  enact- 
ment: 

"It  shall  be  unlawful  for  any  railroad  corpo- 
ration operating,  or  which  shall  hereafter  oper- 
ate, a  railroad  in  this  state  to  charge,  collect 
demand  or  receive  for  the  transportation  of  any 
passenger  orer  twelve  years  of  age,  with  bag- 
gage not  exceeding  two  hundred  pounds  in 
weight  on  any  train  over  its  line  of  road  in  the 
state  of  Nebraska,  a  sum  exceeding  two  cents 
per  mile :  Provided,  no  railroad  company  shall 
be  required  to  sell  any  ticket  for  less  than  five 
cents.^'    Rev.  St  1913.  {  6067. 

[1]  It  is  insisted  that  the  constitutional 
amendment  creating  the  State  Railway  Com- 
mission confers  upon  it  power  to  change  rates 
fixed  by  the  Legislature.  The  amendment  de- 
clares: 

"The  powers  and  duties  of  such  Oommission 
shall  include  the  regulation  of  rates,  service 
and  general  control  of  conunea  carriers  as  tM 
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Lie^atnre  may  provide  by  law.  But,  in  the 
absence  of  specific  lefdslation,  the  Commission 
shall  exercise  the  powers  and  perform  the  du- 
ties enumerated  in  this  provision."  Const  art 
5.  f  Ida. 

Relator  argues  that  the  words  "as  the  Leg- 
islature may  provide  by  law"  modify  only  the 
expression  "general  control  of  common  car- 
riers," thus  excluding  "regulation  of  rates" 
from  the  modifying  clause.  That  interpreta- 
tion is  not  warranted  by  the  language  con- 
Btzued.  "As  the  Legislature  may  provide  by 
law"  applies  to  the  entire  grant  of  power,  in- 
cluding "regulation  of  ratea"  This  is  shown, 
also,  by  the  concluding  provision: 

"Bat.  in  the  absence  of  specific  legislation, 
the  Commission  shall  exercise  the  powers  and 
perform  the  duties  enumerated  in  this  provi- 
sion." 

The  amendment  did  not  grant  to  the  State 
Kallway  Commission  exclusive  power  to  fix 
rates.  Before  the  amendment  was  adopted 
the  Constitution  declared: 

"And  the  Legislature  may  from  time  to  time 
pass  laws  establishing  reasonable  maximum 
rates  of  charges  for  the  transportation  of  pas- 
sengers and  freiebt  on  the  different  railroads 
in  this  state."     Const  art  11.  S  4. 

[2]  This  provision  is  sUll  a  part  of  the 
supreme  law.  The  fixing  of  rates,  therefore, 
Is  still  within  the  legislative  power.  It  is  in 
the  absence  of  speclflc  legislation  that  the 
State  Bailway  Commission  may  exercise 
such  authority.  It  follows  that,  since  passen- 
ger rates  were  fixed  by  statute,  authority  of 
the  State  Railway  Commission  to  increase 
them  must  be  found  In  legislative  action. 

Relator  further  insists  that  power  to  in- 
crease passenger  rates  has  been  delegated  to 
the  State  Railway  Commission  by  the  Legis- 
latur&  Following  the  adoption  of  the  con- 
stitutional amendment  at  the  general  election 
in  1906,  the  Legislature  of  1907  passed  an  act 
defining  the  powers  and  the.  duties  of  the 
State  Railway  Commission.  This  became  a 
law  March  27,  1907,  and  to  it  relator  points 
for  authority  to  increase  passenger  rates.  It 
contains  the  following  provisions: 

"The  Oommission  shall  have  the  power  to 
regulate  the  rates  and  services  of,  and  to  ex- 
ercise a  Keneral  control  over  all  railroads,  ex- 
press companies,  car  companies,  sleeping  car 
companies,  freight  and  freight  Une  companies, 
and  all  other  common  carriers  engaged  in  the 
transportation  of  freight  or  passengers  within 
the  state."    Rev.  St.  1013,  §  6107. 

"The  Commission  shall  have  the  power,  and 
it  shall  be  its  duty  to  make  all  necessary  classi- 
fications and  to  fix  all  necessary  ratest  charges 
and  regulations  to  govern  and  regulate  the 
freight  and  passenger  tariUs  of  railway  compa- 
nies and  common  carriers,  the  power  to  correct 
abuses  and  prevent  unjust  discriminations,  ex- 
tortions and  overcharges  in  rates  of  freight  and 
passenger  tariffs  on  the  different  railroads  in 
this  state,  and  to  enforce  the  same  by  having 
the  penalties  inflicted  as  hereinafter  provided, 
chrough  proper  courts  having  jurisdiction. 
Rev.  St  1913,  I  6109. 

[3]  At  the  same  session  the  Legislature  en- 
acted another  law,  known  as  the  "Anti-Pass 
Act."  Separate  acts  reducing  express  charges 
and  freight  rates  were  also  passed.  The  im- 
port of  statutes  celatlos  to  rates  and  to  the 


powers  and  the  duties  of  the  State  Railway 
Commission  is  determined  from  all  the  laws 
on  the  subject.  Including  constitutional  pro- 
visions. Referring  to  the  Railway  Commis- 
sion Act,  the  Anti-Pass  Act  (Laws  1907,  c 
93),  and  the  Two-Oent  Fare  Act  (Laws  1907,  c. 
92),  it  was  said  in  State  v.  Union  P.  R.  Co., 
87  Neb.  29,  126  N,  W.  869,  31  L.  R.  A.  (N.  S.) 
657: 

"These  provisions  of  the  statutes,  though 
forming  parts  of  separate  acts,  enacted  at  dif- 
ferent times,  treat  of  the  same  subject-matter. 
They  form  stages  in  the  progressive  develop- 
ment of  legislation  seeking  to  correct  abuses 
which  formerly  existed.  They  carry  out  spe- 
cifically the  mandate  to  the  Legislature  given 
by  section  7,  art  11,  of  the  Constitution,  that 
the  Legislature  shall  pass  laws  to  correct  abas- 
es and  prevent  unjust  discrimination  and  ex- 
tortion m  all  charges  of  express,  telegraph  and 
railroad  companies  in  this  state  and  enforce 
such  laws  by  adequate  penalties  to  the  extent, 
if  necessary  for  that  purpose,  of  forfeiture  of 
their  property  tmd  franchises.'  They  ire  there- 
fore in  pari  materia,  and  most  be  construct 
together." 

[4]  The  provisions  quoted  from  the  Rail- 
way CommlsFdon  Act  went  into  effect  21  days 
later  than  the  Two-Oent  Fare  Act.  Do  they 
authorize  the  State  RaUvray  Commission  to 
Increase  passenger  rates?  The  answer  to  this 
question  must  be  found  in  the  intention  of  the 
Legislature,  as  disclosed  by  all  of  the  leglsln- 
tlon  on  the  subject,  when  viewed  In  the  light  of 
the  Constitution  and  the  conditions  requir- 
ing improvement  The  power  of  the  Legis- 
lature to  fix  rates,  or  to  del^ate  to  the  State 
Railway  Commlssdon  authority  to  Increase 
rates  already  fixed  by  statute,  cannot  be  ques- 
tioned. After  passing  the  act  defining  the 
powers  and  duties  of  the  State  Railway  Com- 
mission, the  liCglslature  at  the  same  session 
enacted  laws  decreasing  existing  express  and 
freight  rates.  Laws  1907,  cc.  91,  96.  In 
each  Instance  power  to  change  the  rates  thus 
fixed  was  conferred  in  specific  terms  on  the 
State  Railway  Commission.  In  the  Two-Cent 
Fare  Act  authority  to  increase  passenger 
rates  was  not  granted,  nor  is  it  to  be  found  in 
specific  terms  in  any  subsequent  enactment, 
though  the  statute  prescribes  penalties  for 
violating  Its  provisions.  Rev.  St.  1913,  § 
6071.  The  Intention  to  withhold  from  the 
State  Rallw^ay  Commission  authority  to  in- 
crease passenger  rates  is  fairly  disclosed  by 
the  legislation  specifically  authorizing  it  to 
increase  express  and  freight  rates,  though 
they  had  been  fixed  by  statute ;  by  the  fixing 
of  passenger  rates,  without  thus  authorizing 
an  IncreBBe;  by  the  failure  of  the  Legisla- 
ture to  specifically  amend  the  TWo-Oent  Fare 
Act,  while  legislating  generally  at  the  same 
session  on  the  subject  of  rates;  by  the  con- 
ditions which  prompted  the  lawmakers  to 
remedy  existing  abuses ;  and  by  the  constlta- 
tlonal  provisions  conferring  the  rate-malcing 
power  on  the  Legislature  and  creating  the 
State  Railway  Commission. 

Legislation  requiring  railway  companies  to 
sell  for  S20  a  book  of  tickets  good  for  1,000 
miles  also  indicates  a  legislative  intention 
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to  withhold  tram  the  Stats  B«Uway  Oommls- 

sion  authority  to  Increase  pasaenger  rates  be- 
yond two  cents  a  mile.  After  the  passage  of 
the  act  conferring  on  the  State  Railway 
Commission  in  general  terms  power  to  flx 
passenger  rates,  railway  companies  were  re- 
quired to  sell  passenger  transportation  at 
the  rate  of  two  cents  a  mile.  Laws  1907,  c. 
94.  This  act  recognlised  the  maximum  rate 
fixed  earlier  In  the  session  and  prescribed 
penalties  for  ylolatlons  of  Its  terms,  bat 
contained  no  provision  authorizing  the  State 
Ballway  Commission  to  allow  an  increase. 
When  the  Legislature  convened  In  1907,  the 
maximum  rate  was  three  cents  a  mile.  At 
that  session,  as  already  stated,  the  maximum 
was  reduced  to  two  cents  a  mile. 

[5]  All  Off  the  legislation,  both  specific  and 
general,  relating  to  rates  and  to  the  powers 
and  duties  of  the  State  Railway  Commission, 
may  be  harmonlaed  by  reasonable  construc- 
tion. Between  the  earlier  and  later  acts 
there  is  no  repugnance  amounting  to  a  repeal 
of  the  former.  In  the  Two-Gent  Fare  Act 
the  Legislature  dealt  with  a  spedflc  subject 
Umlted  to  passenger  rates.  In  the  subsequent 
act  relating  to, the  State  Railway  Commis- 
sion, and  conferring  upon  It  authority  over 
rates,  the  legislation  Is  general.  The  specific 
provisions  control^  since  they  are  not  expressly 
contradicted  by  the  general  terms  of  the  lat- 
er act  The  specific  enactment  fixes  a  max- 
imum rate  of  two  cents  a  mile  for  the  trans- 
portation of  passengers,  leaving  the  question 
of  lower  rates  for  future  determination.  The 
general  power  of  the  State  Railway  Com- 
mission, as  applied  to  passenger  traffic,  is 
limited  to  rates  below  the  maximum  fixed  by 
the  two-cent  fare  law.  The  Legislature,  in 
spedflcally  fixing  a  maximum  passenger  rate 
and  in  conferring  generally  upon  the  State 
Railway  Commission  power  to  regulate  or 
abolish  passenger  rates,  left  the  State  Rail- 
way Commission  free  to  chan^  or  abolish 
rates  within  the  bounds  thus  set  by  the  law- 
makers. This  view  of  all  of  the  legislation 
harmonizes  it,  gives  effect  to  all  of  the  acts, 
and  makes  resort  to  repeal  by  implication  un- 
necessary. Intention,  rather  than  expedien- 
cy or  legislative  wisdom,  is  the  end  sought  In 
construing  and  in  giving  effect  to  statutes. 
The  principles  applicable  to  the  present  in- 
quiry were  recently  stated  by  the  Supreme 
Court  otf  Indiana  in  the  following  language: 

"Aa  applied  to  the  question  of  an  implied  re- 
peal of  an  earlier  by  a  later  act  of  the  same 
■esrioD,  it  is  held  that  the  later  act,  if  in  ges- 
exa]  terms,  and  not  expressly  contradicting  the 
provisions  of  the  earlier  one,  shall  not  be  con- 
sidered as  intended  to  affect  its  more  particular 
and  specific  provisions,  unless  absolutely  neces- 
sary to  hold  otherwise  in  order  to  give  any 
meaning  at  all  to  the  words  of  the  later  act. 
*  *  *  The  reason  for  such  rule  is  clear.  In 
passing  the  special  act,  the  minds  of  the  legis- 
jators  were  necessarily  directed  to  the  details 
of  the  special  case,  and  it  is  not  probable  that 
they  should  intend,  by  a  general  act,  to  dero- 
gate from  that  which  they  have  carefully  su- 
pervised and  regnlated.  •  •  •  Where  a  par- 
tlcnlar  intention  is  expressed  in  an  act,  which 
CMiflicts  with  a  general  intention  expressed  ia 
IBSN.W.— 40 


a  later  one,  the  particular  Intention  diall  be 
given  effect,  leaving  the  later  act  to  operate 
only  outside  the  scope  of  the  former."  Cleve- 
land, C,  C.  &  St  L.  R.  Co.  V,  Blind  (Ind.)  105 
N.  El  483,  492. 

For  these  reasons  tbe  State  Railway  Com- 
mission properly  declined  to  entertain  the  ap- 
plication, having  no  purpose  except  to  in- 
crease passenger  rates  beyond  the  limit  fixed 
by  statute. 

Writ  denied. 

SBDGWICK,  J.  (dissenting.  The  relator, 
the  Missouri  Pacific  Railway  Company,  filed 
a  petition  with  the  State  Railway  Commis- 
sion asking  for  permission  to  increase  Its 
passenger  rates.  The  Commission  dismissed 
the  petition  for  want  of  Jurisdiction,  on  the 
ground  that  the  statute  fixes  the  rate  and  th& 
Commission  has  no  power  to  investigate  the 
matter.  Thereupon  the  railway  company  ap- 
plied to  this  court  for  a  writ  of  mandamus 
requiring  the  Commission  to  entertain  Juris- 
diction and  hear  its  petition.  The  questloa 
thus  presented  is  whether  the  State  Railway 
Commission  has  Jurisdiction  to  make  inves- 
tigation as  to  the  charges  of  the  railway  com- 
panies for  Intrastate  transportation  of  pas- 
sengerb. 

At  the  general  election  in  the  fall  of  1906 
an  amendment  to  the  Constitution  was  adopt- 
ed creating  a  State  Railway  Conamission,  im- 
posing certain  duUes  upon  the  Legislature  in 
regard  thereto,  and  in  the  meantime  coofer- 
riug  certain  powers  and  duties  upon  the  Com- 
mission so  created.  The  amendment  is  sec- 
tion 19a,  art  6,  of  the  Constitution,  and  i» 
as  follows: 

"There  shall  be  a  State  Railway  Commission, 
consisting  of  three  members,  who  shall  be  first 
elected  at  the  general  election  in  1906,  whose 
terms  of  office,  except  those  chosen  at  the  first 
election  under  this  provision,  shall  be  six  years, 
and  whose  compensation  shall  be  fixed  by  the 
Legislature.  Of  the  three  commissioners  first 
elected,  the  otie  receiving  the  hixhest  number  of 
votes  shall  hold  his  office  for  six  years,  the  next 
highest  four  years,  and  the  lowest  two  years. 
The  powers  and  duties  of  such  Commission  shall 
include  the  regulation  of  rates,  service  and  gen- 
eral control  of  common  carriers  as  the  Legisla- 
ture may  provide  by  law.  But  in  the  absence 
of  specific  legislation,  the  Commission  shall  ex- 
ercise the  powers  and  perform  the  duties  enu- 
merated in  this  provision." 

Pursuant  to  this  amendment  there  was  in- 
troduced in  the  House  of  Representatives 
(H.  R.  305)  by  the  Joint  committee  on  rail- 
roads, on  the  nth  day  of  February,  1907,  a 
bUl  entitled: 

"A  bill  for  an  act  creating  and  defining  the 
powers,  duties  and  qualifications  of  the  State 
Railway  Commission  and  the  secretary  thereof 
and  fixhig  their  compensation;  defiaing  railway 
companies  and  common  carriers,  regulating  the 
same,  and  providing  the  method  of  fixing,  estab- 
lishing, publishing  rates,  charges  and  classifica- 
tion for  the  transportation  of  pasGengers. 
freights  and  cars,  including  joint  through  rates 
and  joint  traffic  arrangements,  over  and  upon 
the  various  lines  of  said  railway  compaoies  and 
common  carriers  in  this  state;  the  method  of 
making,  establishment  and  enforcing  the,  general 
orders  of  said  Commission ;  defining  unjust  dis- 
criminations ;  to  provide  penalties  for'  the  viola- 
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tion  of  ^e  proTMona  <rf  this  act,  and  to  repeal 
all  acts  or  parts  of  acts  in  conflict  herewith, 
and  to  declare  that  an  emergency  exists." 

Also  on  the  6th  day  of  rebniary,  1907, 
there  was  Introduced  in  the  House  of  Bep- 
resentatives  (H.  R.  267)  by  the  joint  commi(> 
tee  on  railroads  a  biU  entitled: 

"A  bill  for  an  act  to  amend  sections  10058 
and  10059  of  Cobbey's  Annotated  Statutes  for 
the  year  1903,  to  fix  a  maximum  passenger  rate 
and  to  repeal  said  sections." 

This  latter  statute  was  duly  enacted,  and 
was  approved  by  the  Governor  on  the  6th 
day  of  March,  1907.  Laws  190T,  c.  92.  It 
contained  an  emergency  clause  and  took  ef- 
fect Mandi  6,  1907.  The  BaUway  Gommia- 
slon  Act  was  approved  on  the  27th  day  of 
March,  1907.  Laws  1907,  c  90.  It  also  con- 
tained an  emergency  clause  and  took  effect 
on  the  day  of  its  approval. 

The  regulation  of  rates  Is  a  difficult  and 
complicated  matter.  It  involves  the  consid- 
eration of  TiEiIues  and  other  things  which  the 
L^slature  itself  Is  without  necessary  facili- 
ties to  ascertain.  The  Legislature,  realizing 
this,  and  knowing  the  purpose  of  the  people 
of  the  state  In  providing  a  State  Railway 
Commission,  has  supplied  these  facilities  In 
detail  to  that  Commission  and  made  liberal 
appropriation  for  that  purpose.  If  the  Leg- 
islature has  power  under  the  Constitution  to 
regulate  rates  without  the  assistance  of  the 
Railway  Commission,  it  will  not  be  consider- 
ed to  have  done  so  unless  that  intention  is 
expressed  in  direct  and  unequivocal  language. 
These  two  statutes  were  pending  before  the 
Legislature  and  were  being  considered  at  the 
same  time;  they  were  considered  together. 
The  two  acts  must  be  construed  together  as 
one  act,  and  we  must  consider  the  rate  stat- 
ute as  If  it  had  been  Inserted  as  a  part  of 
the  Commission  Act;  then  we  should  har- 
monize the  whole  and  derive  the  intention  of 
the  Legislature  therefr(»n. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Wlnnett,  162 
Fed.  242,  89  C.  C.  A.  222,  it  was  said: 

"The  Legislature  woold  have  full  power  to 
delegate  to  the  Nebraska  State  Railway  Com- 
mission the  authority  to  fix  rates  for  the  trans- 
portation of  passengers  and  freight  by  common 
carriers  within  the  state  of  Nebraska,  if  the 
Constitution    were   silent   upon    that   subject." 

The  constitutional  amendment  contemplat- 
ed that  the  regulation  of  rates  and  gener- 
al control  of  common  carriers  would  be  dele- 
gated to  the  Commission,  and  the  presump- 
tion arises  that  tlie  I^eglslature,  even  if  it 
retained  the  power  to  fix  rates  Independently 
of  the  Commission,  would  in  the  first  instance 
delegate  all  such  powers  to  the  Commission. 
If,  therefore,  the  language  at  the  Legislature 
subsequent  to  the  amendment  of  the  Con- 
stltDtion  is  ambiguous,  or  of  doubtful  mean- 
ing, it  should  be  considered  as  delegating 
such  jK>wers. 

The  Supreme  Court  of  Missouri,  in  con- 
struing a  somewhat  similar  statute,  used  the 
following  language,  which  seems  to  be  perti- 
nent here: 


"Therefore  it  follows  that,  if  the  band  of  the 
Legislature  by  former  acts  was  so  laid  on  rates 
that  no  power  existed  to  increase  a  hard  and 
fast  maximum  general  statutory  rate  (establish- 
ed to  cover  all  cases  and  arrived  at  by  legisla- 
tive guess,  however  intelligent  the  guess  ma^ 
be,  as  seems  to  be  the  case  at  the  time  the  DtiU- 
ties  Act  was  passed),  the  conclusion  is  irresisti- 
ble that  the  Legislature  intended  its  hand  should 
be  lifted,  and  that  by  general  rules  and  methods 
prescribed  for  the  guidance  of  the  Commission, 
as  here,  it  was  intended  that  it  first  ascertain 
the  facts  and  next  should  apply  them  in  regu- 
lating rates,  up  or  down.  •  •  •  Moreover, 
it  was  recognized  that  a  mere  legislative  opin- 
ion on  what  a  just  rate  should  be  (with  the 
chance  of  the  facts  upon  which  the  opinion  was 
based  being  found  nonexistent  or  untrue  in  part 
by  the  courts)  was  an  uncertain  and  unscientific 
basis  for  a  rate,  although  the  right  under  the 
police  power  to  prescribe  rates  is  taken  as  a 
legislative  right  The  history  of  the  times 
shows  (and  we  have  no  call  to  pretend  ignorance 
therein)  that  a  scientific  plan  of  valuation  of 
railroad  properties  actually  used  in  the  public 
service  had  come  to  l>e  deemed  an  essential 
element  at  getting  at  just  compensation,  there- 
by excluding  fictitious  or  sentimental  values, 
mere  'wind  and  water,'  on  one  side,  and  includ- 
ing actualities  on  the  other."  State  v.  Public 
Service  Commission,  259  Mo.  704,  725,  168  S. 
W.  1156.  1163. 

As  was  said  by  the  Supreme  Court  of 
Florida: 

"The  complex  and  everchanging  conditions 
that  attend  or  affect  the  performance  of  the 
useful  public  service  rendered  by  common  car- 
riers make  it  impracticable  for  the  Legislature 
to  prescribe  all  the  necessary  rules  and  regula- 
tions." State  V.  Atlantic  C.  L.  R.  Co.,  56  Fla. 
617.  47  South.  960,  32  L.  R.  A.  (N.  S.)  639. 

Subdivision  "b,"  {  2,  of  the  Commission 
Act  (Laws  1907,  c  90),  gives  the  Commis- 
sion general  control  over  common  carriers, 
Including  the  "power  to  regulate  the  rates  of 
service."  There  is,  of  course,  no  doubt  that 
the  Legislature  may  delegate  to  the  Commis- 
sion such  power  to  fix  rates  as  the  Legisla- 
ture itself  possesses.  If  we  consider  that  the 
constitutional  amendment  left  with  the  Leg- 
islature the  general  power  to  supervise  and 
control  the  regulation  of  rates,  and  also  con- 
sider that  conditions  upon  which  the  reason- 
ableness of  rate  depends  are  continually 
changing,  so  that  a  rate  fixed  In  1906  might 
soon  become  unreasonable,  as  either  too  high 
or  too  low,  it  might  well  be  expected  that  the 
Legislature  would  fix  i  rate  which  should 
control  until  the  Commission  could  investi- 
gate conditions  and  exercise  the  comprehen- 
sive power  devolved  upon  it  by  the  constitu- 
tional amendment  and  perform  the  duties 
specifically  imposed  upon  it  by  the  Legisla- 
ture itself.  This  intention  of  the  Legislature 
that  the  rate  so  fixed  should  be  Investigated 
by  the  Commission  from  time  to  time  is  fully 
stated  in  the  title  of  the  act  and  is  plainly 
expressed  in  the  Commission  Act  itself. 

We  have  seen  that  subdivision  "b,"  |  2, 
of  the  act,  provides  that  the  Commission 
shall  have  power  to  regulate  the  rates  and 
service  of  common  carriers.  Subdivision  "d" 
provides  that  the  commission — 

"shall  have  the  power,  and  it  shall  be  its  duty 
to  make  all  necessary  classifications  and  to  fix 
all  necessary  rates,  charges  and  regulations  to 
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soveni  and  remilate  th«  freicht  and  p<M««wer 
tarift  of  railway  companies  and  common  car* 
riers." 

This  seems  to  be  a  direct  and  positive 
declaration  of  the  Commission  Act  Itself  tliat 
the  power  and  duty  of  the  Commission  to  in- 
vestigate and  determine  the  reasonableness 
of  passenger  rates  is  conferred  and  continued 
by  that  act. 

Section  5  o£  the  act  makes  it  the  duty  of 
all  common  carriers  to  file  with  the  State 
Railway  Commission  all  freight  and  passen- 
ger schedules  of  rates  as  herein  provided 
for— 

"and  afterwards,  if  they  deem  advisable,  they 
may  make  partial  or  special  classifications  for 
all  or  any  of  the  railroads  subject  hereto,  and 
fix  the  rates  to  be  charxed  by  the  roads  there- 
for; and  such  clasrifications  and  rates  shall  be 
put  into  effect  in  the  manner  provided  for  aen- 
eral  classifications  and  schedules  of  rates.  The 
Commission  shall  have  the  power  to  dlter, 
ohoMBe,  amend  or  dboUah  any  etauification  or 
rate  tciten  ieemod  necetsary,  and  such  amended, 
altered,  or  new  classifications  or  rate*  shall  be 
put  into  effect  in  the  same  manner  as  the  origi- 
Bals.  The  said  Railway  Commission  shall  fix 
as  soon  as  practicable  Hiereafter  a  scbednle 
and  classification  of  rates  and  charges.  •  *  * 
A  copy  or  copies  of  said  schedule  or  any  .part 
thereof  when  duly  authenticated  shall  be  re- 
ceived in  evidence  in  all  courts  in  this  state 
without  farther  proof  as  prima  fscie  evidence 
that  the  rates  therein  contained  are  those  fixed 
by  said  Railway  Commission  and  that  said 
rates  are  prima  facie.  Just  and  reasonable. 

The  same  section  also  provides  that  any 
rates  fixed  by  the  Commission  in  said  sched- 
ule may  upon  the  complaint  of  any  person  be 
changed,  and  such  change  shall  govern  the 
common  carriers.  There  can  be  no  doubt, 
when  the  title  of  the  act,  the  preceding  sec- 
tions, the  general  powers  of  the  Commission, 
and  the  nature  of  their  duties  defined  in  the 
Constitution  are  considered,  that  these  sec- 
tions refer  to  and  Include  passenger  rates. 
If  any  doubt  still  existed,  it  is  removed  by 
the  following  sections  of  the  act 

Section  8  of  the  act  provides  that  the  com- 
mon carrier  shall — 

"print  and  keep  for  public  inspection  schedules 
showing  the  rates,  fares  and  charges  for  the 
transportation  of  pesaeuKers  and  freight  which 
have  been  fixed  and  established  as  herein  pro- 
vided, and  which  are  in  force  at  the  time  upon 
its  railroad  or  railroads." 

This  section  declares  as  plainly  as  words 
can  that  the  rates  mentioned  in  the  preced- 
ing sections,  and  by  those  sections  expressly 
required  to  be  fixed  by  the  Commission,  In- 
clode  passenger  rates  as  well  as  all  others. 

Section  13  of  the  act  Imposes  a  penalty  up- 
on any  railroad  or  common  carrier  that — 

"sbaU  charge,  collect,  demand  or  receive  *  *  * 
a  greater  rate,  charge,  or  compensation  than 
that  fixed  and  established  by  the  Railway  Com- 
mission for  the  transportation  of  freight  and 
passengers,  or  cars." 

This  section  Is,  of  course.  Intended  for  con- 
.  tinned  application  in  the  future.  It  provides 
no  penalty  for  disregarding  rates  fixed  by 
the  Legislatnre,  bat  expres^y  fixes  a  pen- 
alty for  charging  a  higher  passenger  rate 
tban  la  fixed  by  tb«  Commlssioo.     If  the 


CommissloD  shonld  name  2%  cents  as  the 
passenger  rate,  tills  statute  would  apply,  and 
to  charge  more  than  the  rate  so  fixed  by  the 
Commission  would  be  criminal;  but  no  pen- 
alty is  incurred  by  charging  more  than  the 
rate  named  In  the  so-called  passenger  rate 
statute.  Yet  it  is  decided  that  the  Commis- 
sion cannot  fix  passenger  rates. 

Subdivision  "c,"  i  15.  6f  the  act,  makes  It 
unlawful  for  any — 

"railway  company  or  common  carrier  to  change 
any  rate,  schedule  or  classification  until  appli- 
cation has  been  made  to  the  Railway  Commis- 
sion and  permission  had  for  that  purpose." 

This  Implies  that  upon  such  application 
and  permission  any  rate  can  be  changed,  and 
plainly  provides  that  the  Commission  may 
investigate  upon  application  and  fix  and  es- 
tablish rates '  "for  the  transportation  of 
[both]  freight  and  passengers." 

The  constitutional  amendment  required  the 
TiCglslature  to  provide  by  law  for  the  regula- 
tion of  rates  of  service  and  general  control 
of  common  carriers.  In  obedience  to  that  re- 
quirement they  enacted  this  comprehensive 
statute  for  that  purpose,  as  the  title  shows. 
In  that  act  they  provided  again  and  again 
that  the  Commission  should  Investigate  and 
fix  passoiger  rates.  It  seems  that  the  very 
fact  that  the  Legislature  reiterated  this  com- 
mand to  the  Commission  to  fix  passenger 
rates  has  weakened  the  command  itself.  The 
direct  and  unequivocal  language  of  the  Leg- 
islature (section  6): 

"The  Commission  shall  have  the  power  to 
alter,  change,  amend  or  abolish  any  classifica- 
tion or  rate  when  deemed  necessary,  and  such 
amended,  altered,  or  new  classifications  or  rates 
shall  be  put  into  effect  in  the  same  manner  as 
the  originals" 

— Is  now  disregarded  or  annulled.  If  the 
Commission  can  "aboUsh"  any  rate,  and 
make  a  new  one,  and  put  It  Into  effect,  an 
oversight  of  the  Legislature,  If  any  there  be, 
In  some  minor  act,  and  failure  to  make  the 
language  of  such  minor  act  definite,  cannot 
snrely  overrule  the  plain  language,  as  well 
as  the  whole  tenor  and  efl^ect,  of  the  compre- 
hensive Commission  Act,  as  well  as  th6  spirit 
and  intention  of  the  Constitution  itself.  The 
Legislature  knew  that  conditions  are  contin- 
ually dianglng,  and  that  any  rate  flced 
might  become  too  high  or  too  low  upon 
change  of  conditions.  There  was  therefore 
incorporated  in  the  Commissdon  Act  the  di- 
rect and  positive  provision  that  the  Com- 
mission shall  have  the  power  to  alter,  change, 
amend,  or  abolish  any  rate  when  deemed 
necessary  (section  6),  which  Is  a  direct  dec- 
laration that  rates  then  or  at  any  future 
time  prescribed  by  the  Legislature  would  be 
temporary  and  might  be  changed  by  the  Leg- 
islature or  Investigated  by  the  Commission. 
The  fifth  paragraph  of  the  syllabus  of  the 
majority  opinion,  and  the  authorities  cited 
snroorting  it,  have  no  application  In  this 
case.  The  general  Commission  Act  Is  not  to 
be  construed  separately  as  a  later  act.  The 
two  acts  are  to  be  construed  together  as  one 
act,  as  the  majority  opinion  its^  declares. 
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The  Passenger  Bate  Act  Is  not  "In  conflict 
with  a  g«ieral  intention  expressed  In  a  later 
«nactment,"  bat  Is  In  harmony  with  It,  being 
Intended  to  operate  only  untU  the  Commis- 
sion can  xtertorm.  the  comprebenslre  duties 
Imposed  npon  It  Since  the  two  statutes  are 
to  be  construed  together  as  one  act,  the  con- 
struction given  them  by  the  majority  opinion 
creates  the  situation  of  inconsistent  provi- 
sions of  the  same  act  In  sach  case,  if  the 
provisions  are  in  tact  inconsistent,  the  latest 
expression  controls.    This  rule  is  universal. 

The  majority  opinion  says  that  the  Legis- 
lature has  "left  the  State  Hallway  Commis- 
sion free  to  change  or  abolish  rates  within 
the  bounds  thus  set  by  the  lawmakers"; 
that  Is,  it  the  application  had  been  to  lower 
the  passenger  rate,  the  Commission  would 
have  jurisdiction,  and  therefore  the  duty,  to 
investigate  conditions.  This  duty  of  the 
Commission  Is  not  in  the  Bate  Act  It  must 
therefore  be  derived  from  the  comprehensiTe 
Commlssiou  Act 

All  agree  that  the  two  acts  should  be  con- 
strued together,  and  both  enforced,  if  possi- 
ble. The  complete  Commission  Act  is  so  plain 
tliat  Its  meaning  cannot  be  misunderstood. 
It  requires  the  Railway  Commission  to  make 
schedules  of  rates,  including  passenger  rates, 
and  revise  them  from  time  to  time,  and  ought 
to  be  enforced.  If  possible.  Passenger  rates, 
in  the  nature  of  things,  cannot  be  permanent 
If  there  was  no  Railway  Commission,  such 
rates  would  have  to  be  revised  from  time  to 
time  by  the  Legislature  itself.  The  Legisla- 
ture has  already  found  it  necessary  to  change 
the  rate.  The  statute  fixing  the  rate  at  two 
cents  was  intended  as  a  temporary  act,  until 
jiecessary  investigations  could  be  made  and 
the  truth  learned.  To  so  regard  It  Is  all  that 
Is  necessary  to  make  the  two  acts  consistent 
and  enforce  them  both.  We  ought  to  do  that, 
and  not  convict  the  Legislature  of  enacting 
at  the  same  time  two  inconsistent  acts.  The 
Railway  Commission  by  express  and  plain 
provisions  of  the  statute  can  investigate, 
juake  schedules  of  passenger  rates,  and  can 
"alter,  change,  amend,  or  abolish"  passenger 
xates.  This  is  Inconsistent  with  the  thought 
th^  the  Legislature,  or  the  Commission,  or 
anybody  else,  ever  has  made  or  ever  will 
make  a  permanent  rate.  The  Legislature  has 
not  taken  over  passenger  rates  to  itself,  with 
intention  of  Itself  changing  or  modifying 
them  from  time  to  time,  as  changing  condi- 
tions require,  without  the  assistance  of  the 
Commission,  or  its  investigation. 

By  construction  there  is  added  a  proviso 
to  the  Passenger  Rate  Act,  "Provided  that  the 
Railway  Commission  may  investigate  and 
lower  this  rate,  but  they  shall  never  raise 
it,"  and  80  by  construction  the  two  statutes 
are  made  inconsistent  It  would  be  equally 
reasonable  to  make  the  proviso  to  the  Passen- 
ger Bate  Act:  "Provided  the  Railway  Com- 
mlasion  may  investigate  and  raise  this  rate 
but  they  shall  never  lower  it"  "Change,  al- 
ter and  amend"  can  be  couttraed  to  mean 


"raise,"  as  well  aa  to  mean  "lower."  If  the 
Legislature  Intended  that  the  Commission 
could  change  and  alter  the  passenger  rate 
only  in  one  direction,  why  not  say  that  the 
Commission  can  raise  the  rate,  but  cannot 
lower  it?  If  the  Railway  Commission  Act 
is  amended  by  construction,  and  the  word 
"lower"  is  substituted  for  the  words  "alter, 
change  and  amend,"  we  will  have  to  also 
amend  many  other  sections  of  the  act  "The 
Railway  Commission  shall  flx  as  soon  aa 
practicable  thereafter  a  schedule  and  dassdfl- 
cation  of  rates  and  charges,  except  Joint 
rates  hereinafter  provided  for,  for  the  trans- 
portation of  freights,  passengers  and  cars 
over  the  various  lines  of  railroad  in  this 
state"  will  have  to  be  amended  so  as  to  read, 
"Except  passenger  rates  and  Joint  rates  here- 
inafter provided  for,"  and  eliminate  the  word 
"passengers"  where  it  now  appears.  There 
are  many  other  provisions  that  are  entirely 
inconsistent  v^ith  the  Idea  that  the  Legisla- 
ture Intended  to  fix  psissenger  rates  perma- 
nently, so  that  there  can  be  only  a  one-sided 
investigation  thereof.  This  would  l>e  con- 
trary to  the  Intent  of  the  constitutional 
amendment,  which  contemplates  that  the 
Commission  shall  Investigate  all  railroad 
rates,  etc.  The  two  statutes,  as  enacted,  are 
not  inconsistent,  and  we  ought  not  to  make 
them  so  by  construction.  Even  if  all  that  the 
Commission  can  do  it  to  lower  the  rate,  they 
ought,  at  least,  to  entertain  an  application 
to  change  the  rate,  hear  the  evidence  offered, 
and  lower  the  rate  if  conditions  require  IC. 
The  power  to  lower  rates  includes  the  power 
to  Investigate  conditions. 

The  same  Legislature  enacted  a  statute 
to  fix  a  maximum  charge  for  the  transporta- 
tion of  money  or  merchandise  by  express 
companies,  and  also  an  act  fixing  maximum 
rates  for  the  transportation  of  certain  prop- 
erty, and  each  of  these  acts  contains  a  pro- 
vision that  the  rates  so  fixed  should  continue 
only  nntil  the  State  Railway  Commission 
should  fix  definite  rates.  It  is  reasoned  from 
this  that,  since  the  Passenger  Rate  Act  con- 
tains no  such  provision,  the  fact  that  these 
two  acts  enacted  by  the  same  Legislature  ex- 
pressly reserved  to  the  Railway  Commission 
power  to  modify  the  rates  so  fixed  indicates 
that  the  Legislature  intended  that  the  pas- 
senger rate  should  be  beyond  the  control  of 
the  Railway  Commission.  But  the  two  acta 
In  question  were  both  approved  and  in  effect 
after  the  passage  of  the  Railway  Commission 
Act,  and  without  such  provision,  reserving 
the  inyestigatlon  and  control  of  express  and 
freight  charges  to  the  Railway  Commission, 
might  have  indicated  an  attempt  to  deprive 
the  Railway  Commission  of  jurisdiction  over 
such  matters.  No  such  provision  was  neces- 
sary In  the  act  which  was  contemporaneous 
with  the  Passenger  Rate  Act  and  must  be  . 
construed  with  it,  and  was  passed  before  the 
Commission  Act  was  enacted,  and  the  fact 
that  the  Legislature  Inserted  such  provisions 
where  there  might,  be  a  doubt  of  the  legiala 
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tlTe  InteDtlon  to  submit  all  siicb  matters  to 
the  Inyeotlgatlon  and  control  of  the  Railway 
Commission  may  be  considered  to  Indlcinte 
t&at  the  thought  was  that  the  two  acts  In- 
trodnced  by  the  Judiciary  committee  would 
be  constmed  together,  and  that  the  compre- 
hensiye  act,  which  became  a  law  after  the 
Passenger  Rate  Act,  and  which  so  plainly 
committed  to  the  Commission  the  Inrestiga- 
tion  and  regulation  of  passenger  rates,  leaves 
no  room  to  doubt  the  legislative  intention. 

The  Two-Cent  Rate  Act  of  1007  Is  simply 
amendatory  of  the  rate  fixed  in  a  prior  stat- 
ute. If  the  prior  statute  had  been  allowed 
to  remain  withont  any  Change  of  rate,  it 
wotdd  not  be  contended  that  the  Commission 
Act  Intended  to  withdraw  the  subject  of  pas- 
senger rates  from  the  consideration  of  the 
Commission.  The  rate  fixed  by  the  former 
act  was  assumed  by  the  Legislature  to  be  too 
high,  and  as  necessarily  much  time  would  be 
consumed  in  the  InTestigationa  of  the  Com- 
mission and  revising  the  tariffs,  the  rate  pre- 
scribed by  the  former  act  was  changed. 

Chapter  94,  Laws  1907,  requires  railroad 
companies  to  issue  and  sell  mileage  books  of 
1,000  miles  each.  It  provides  that  such  mileage 
books  shall  be  sold  "for  a  sum  not  to  exceed 
twenty  dollars  (|20)  per  one  thousand  miles." 
The  intention  was  that  this  rate  should  cor- 
respond with  the  general  passenger  rate  then 
in  force,  or  which  might  thereafter  be  in 
force,  to  be  abolished  or  amended  when  deem- 
ed necessary.  Passenger  rates  must  be  fixed 
with  regard  to  passenger-  service.  The  rate 
cannot  be  made  higher  nor  lower  than  the 
cost  of  the  service  and  reasonable  profits  for 
the  purpose  of  eqnaUzing  a  supposed  deficiency 
or  excess  of  earnings  of  the  freight  service. 
The  Supreme  Court  of  the  United  States  has 
so  decided: 

"The  outlays  that  sxclusively  pertain  to  a 
given  class  of  traffic  must  be  assisned  to  that 
class,  and  the  other  expenses  must  be  fairly  ap- 
portioned." Northern  P.  R,  Co.  v.  North  Da- 
kota. 23S  n.  $.  S85,  597,  35  Sup.  Ct  429,  433, 
69  L.  Bd.  — ,  and  cases  cited. 

It  was  therefore  wholly  impracticable  to 
fix  passenger  rates  permanently  withont  ref- 
-erence  to  freights  and  other  considerations, 
and  it  is  incredible  that  the  Legislature  ever 
conid  have  attempted  to  do  so. 

When  we  consider  the  title  and  provisions 
of  this  Commission  Act  and  that  it  was  con- 
sidered with,  and  approved  and  took  effect 
after,  the  Two-Cent  Passenger  Rate  Act, 
there  seems  to  be  no  doubt  whatever  that  the 
Legislature  intended  that  the  Passenger 
Rate  Act  shonld  be  temporary,  and  should 
regnlate  those  rates  until  such  time  as  the 
Conuxdaslon  might  fully  investigate  condl- 
ttons  as  contemplated  by  the  Legislature  and 
establish  suitable  rates  for  the  freight  and 
passenger  traffic  of  the  railroads. 

LETTON  and  BARNES,  JJ.,  concur  In  this 

fissent 


SMITH  V.  DOUGLAS  OOUNTT  AOBICUL- 
TUBAL  SOCIETY  et  aL    (No.  18585.) 

(Supreme  Court  of  Nebraska.    June  18,  1015.) 
(Byllabu*  ty  the  0<mrt.) 

1.  Counties  «=»58  —  CotrNxr  Boakds  — Ap- 

PBAI.   FBOM    DBOISIONS. 

An  order  of  the  county  commiasloners,  al- 
lowing the  claim  of  an  aKncuItural  society  for 
county  aid  under  the  statute,  is  appealable. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent  EMg.  U  76-80;  Dec.  Dig.  «=»58.] 

2.  Statutes  *»120— Titlk  ot  Act— Limita- 
tion, y 

The  subject  of  legislation  must  be  dearly 
exiNresaed  in  the  title  of  the  act  The  act  of 
the  .Legislature  (Laws  1913,  c  165  [Rev.  St 
1913,  i  6J),  which  attempts  to  increase  the 
amomit  to  be  donated  by  a  county  to  an  agri- 
cultural society  from  three  cents  per  inhabitant 
of  the  county  to  five  cents  without  the  limita- 
tion expressed  In  the  title  that  such  aid  "shall 
not  exceed  the  amount  annually  paid  by  such 
society  for  premiums  other  than  speed,  is  in 
violation  of  section  11,  art  3,  of  the  Constitu- 
tion, and  is  void. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  81  16&-172;  Dec.  Dig.  <8=>120.J 
a.  Appbai,  and   Eb'bob  €=s>1082— PSESENTIPO 

8UE8TIONS  IN  Lower  Coubt— Appeai.  fbou 
OUNTT   COHHISSIONEBS. 

Technical  questions  of  practice,  before  the 
county  commissioners,  which  were  not  presented 
to  ths  district  court  will  not  be  considered  here. 
[EU.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1133-1138,  4270,  4281- 
4284,  4289-4292 ;   Dec.  Dig.  «=»1082.] 

Appeal  from  District  Court,  Douglas  (boun- 
ty; Leslie,  Judge. 

Appeal  by  Edward  A.  Smith  as  a  taxpayer, 
from  an  order  of  the  county  commissioners 
of  Donglas  county  allowing  the  claim  of  the 
Douglas  County  Agricultural  Society  against 
the  county.  From  a  judgment  of  the  district 
court  affirming  the  action  of  the  county  com- 
missioners, the  taxpayer  appeals.  Belversed 
and  remanded,  with  directions. 

E.  A.  Smith  and  T.  B.  Brady,  both  ot 
Omaha,  for  appellant.  Geo.  A.  Magney  and 
Cfaas.  Haffke,  both  of  Omaha,  tor  appellees. 

SEDGWICK,  J.  The  Donglas  County  Ag- 
ricultural Society  applied  to  the  county  com- 
missioners of  that  county  for  a  warrant  un- 
der the  provisions  of  chapter  166,  Laws  1913 
(Rev.  St.  1913,  i  6).  The  county  commis- 
sioners allowed  the  claim  in  the  sum  of  $7,-' 
326.50,  and  an  appeal  was  taken  to  the 
district  court  by  Edward  A.  Smith,  as  a  tax- 
payer of  that  county.  Upon  trial  in  the  dis- 
trict court  the  action  of  the  county  commis- 
sioners was  affirmed,  and  Mr.  Smith  as  a 
taxpayer  has  appealed  to  this  court 

[1]  1.  It  Is  first  objected  that  no  appeal 
lies  in  such  case  from  the  action  of  the  coun- 
ty board.  This  question  was  presented  to 
the  district  court  upon  a  stipulation  of  facts 
which  recited: 

"The  county  commissioners  of  Douglas  coun- 
ty. Neb.,  allowed  the  claim  of  the  said  agricul- 
tural society  in  the  sum  of  $7,362.50  for  which 
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a  warrant  was  drawn  In  favor  of  said  I>oaKlas 
County  Agricultural  Society." 

Such  decision  of  the  county  board  is  ap- 
pealable. 

[2]  2.  The  stipulation  was  that  at  the 
November  election,  1912,  of  a  member  of 
Congress  for  that  district  there  were  cast 
In  Douglas  county  29,306  votes.  On  the  basis 
of  five  inhabitants  for  each  voter,  as  the  sec- 
tion quoted  provides,  and  allowing  five  cents 
for  each  inhabitant,  the  court  found  the 
amount  due  the  society  under  that  statute 
to  be  as  before  stated.  It  Is  objected  that 
the  said  act  of  1913  is  invalid,  because  the 
act  is  broader  than  the  title. 

The  act  of  1913  purports  to  amend  the  for- 
mer statute,  section  3019,  Ann.  St  1911. 
That  section  provided  for  the  donation  by  the 
county  of  the  sum  of  three  cents  for  eadi  in- 
habitant of  the  county.  The  new  act  in- 
creased this  to  five  cents  for  each  inhabitant. 
The  title  contained  the  limitation— 
"that  said  connty  aid  shall  not  exceed  the 
amount  actually  paid  by  such  society  for  premi- 
ums other  than  speed.'' 

The  court  allowed  the  .five  cents  per  In- 
habitant provided  for  In  the  body  of  the  act 
witliout  the  limitation  Indicated  in  the  title. 
If  the  act  had  been  limited  as  stated  in  the 
title,  the  amount  allowed  under  this  evidence 
would  have  been  ?4,092,  Instead  of  $7,326.50. 
By  section  11,  art  3,  of  the  Constitution, 
which  has  been  so  often  construed  by  this 
court,  the  subject  of  legislation  must  be 
clearly  expressed  in  the  title.  The  object  is 
to  prevent  surreptitious  legislation.  The 
members  of  the  Legislature  and  the  public  in- 
terested are  notified  by  the  title  what  legis- 
lation is  Intended.  The  amendment  by  which 
the  donation  is  so  largely  increased  is  by 
the  title  of  the  act,  conditioned  upon  the 
amount  of  premiums,  other  than  for  speed, 
which  are  paid  by  the  society.  The  act 
which  increases  the  donation  absolutely  Is  of 
course  broader  than  the  title  which  allows 
such  Increase  only  if  the  amount  Is  actual- 
ly paid  out  In  premiums.  "Where  the  lan- 
guage employed  in  the  title  is  such  as  would 
lead  a  reasonable  man  to  suppose  that  the 
Legislature  Intended  to  restrict  the  scope  of 
the  act  within  certain  limits  specified  in  the 
title,  such  act  is  unconstitutional  so  far  as 
concerns  any  provisions  outside  the  limits 
thus  marked  out,  even  though  such  provi- 
sions might  properly  have  been  Included  In 
the  act  under  a  broader  title."  26  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  pag«  S90,  This 
court  has  frequently  declared  that  an  act  of 
the  Legislature  will  not  be  declared  void  un- 
less it  is  so  clearly  In  violation  of  the  Con- 
stitution that  no  other  conclusion  is  admis- 
sible. If  an  act  which  increases  the  amount 
of  donation  of  the  public  money  con  omit 
and  disregard  that  part  of  the  title  which 
places  a  limitation  upon  the  amount  so  do- 
nated, the  evil  whldi  the  constitutional  pro- 
vision In  question  seeks  to  prevent  is  en- 
conraged  in  its  most  dangerous  fomn.     The  I 


increase  of  the  amount  of  the  donation  with- 
in the  limits  specified  in  the  title  was  the  in- 
ducement, in  fact  the  only  purpose,  of  the 
amendment  It  follows  that  the  act  is  inval- 
id for  any  purpose,  and  the  court  should 
have  proceeded  under  the  former  statute. 

[3]  Several  technical  questions  of  practice 
are  suggested  In  the  brief.  They  were  not 
presented  to  the  district  court  in  the  petiUoa 
there  filed  by  this  appellant,  and  are  there- 
fore not  considered  here. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structi<His  to  enter  Judgment  in  favor  of  the 
agricultural  society  upon  the  basis  of  three 
cents  for  each  inhabitant  of  the  county,  es- 
timating five  inhabitant^  for  each  elector  vot* 
ing  for  member  of  Congress  at  the  1812  elec- 
tion. 

Beversed  and  remanded. 

HAMER,  J„  not  sitting. 


WTLDES  V.  PATTERSOJf, 

(Supreme  Court  of  North  Dakota.     April  29, 
1915.     On  Petition  for  Rehearing, 
July  2,  1«15.) 

(ByaahuM  by  the  Court.) 

1.  BvinxnoB  4=>359  —  Coicpetenot  —  Evi- 
dence CONTBOVEETINO  IiAWS  OF  MATHE- 
MATICS. 

Where  a  fact  may  be  positively  and  ac- 
curately proved  by  a  simple  mathematical  dem- 
onstration and  computation,  it  is  not  error  to 
exclude  photographs  and  other  testimony  which 
seeks  to  controvert  the  established  laws  of  ma- 
thematics. 

[Ed.   Note.— For  other  caswa,   see   Evidence^ 
Cent  Dig.  if  1509-1512;   Dec.  Dig.  «=»359.] 

2.  Evidence  «e=>8— JnoioiAi.  Noticb  — Re- 
sult OF  Matheuaticai.  Computaxioh. 

The  distance  back  upon  the  roof  of  a 
building  where  a  man  standing  on  such  roof 
comes  within  the  ranf!:e  of  vision  of  a  person 
standing  in  the  street  can  be  mathematically 
demonstrated  to  a  certainty,  and  the  court  may 
take  judicial  notice  of  what  the  results  of  the 
mathematical  computation  necessary  to  estab- 
lish the  fact  would  be. 

[Ed.    Note.— For   other   cases,   see   Evidence. 
Cent.  Dig.  {  8;    Dec.  Dig.  «=»».] 

3.  MASTftk  AND  Sebvant  «=»217— Injubt  to 
Sebvaniv-Assdmftion    of    Risk— Knowi,- 

EDOE. 

The  doctrine  of  the  assumption  of  the  risk 
only  applies  to  risks  which  the  plaintiff  knows 
and  appreciates,  or  which  in  the  exercise  of  due 
care  he  .  should  have  known  and  appreciated. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  {§  674-600;   Dec.  Dig.  «=> 

4.  Mastbb  and  Sebvant  «=»214— Injubt  to 
Servant— Elevatob  Accident — Assump- 
tion OF  Risk. 

Where  an  accident  occurs  through  the  pre- 
mature lowerinif  of  an  elevator  upon  which  the 
plaintiff  is  placing  a  wheelbarrow,  and  the  evi- 
dence shows  that  the  engineer  who  operated 
the  engine  which  raised  and  lowered  the  eleva- 
tor relied  upon  a  system  of  signals  which  the 
foreman  in  control  of  the  plaintiff  had  a  short 
time  prior  to  the  accident  ordered  discontinued, 
and   the   plaintiff   himself   was   led    to   believe 
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that  ■adi  •jratem  wu  not  in  operation,  and 
that  the  engineer  would  not  relT  thereon,  but 
would  use  every  precaution  to  give  him  ample 
time  to  draw  back  from  said  elevator,  it  can- 
not be  said  aa  a  matter  of  law  that  soch  em- 
ploye assumed  the  risk  of  the  confusion  of 
methods  of  operation,  which  arose  from  the  fail- 
ure of  the  master  to  arrange  for  a  common  sys- 
tem and  to  make  it  known  to  all  of  the  par- 
ties concerned. 

[Ed.  Note.— For  other  cases,  see  lilaster  and 
Servant,  Cent  Dig.  i  566;    Dec  Dig.  «s>214J 

6.  BviDKNCB  ^=>S59— Photookaphb. 

It  is  not  error  to  refuse  to  allow  photo- 
graphs to  be  introduced  in  evidence,  where  the 
premises  involved  are  within  three  blocks  of 
the  courthouse,  and  an  inspection  is  both  prac- 
ticable and  possible. 

[Ed.  Note.— For  other  caaes,  see  Bvidence. 
Cent  Dig.  i{  150&-1512;    Dec  Dig.  «=>359.] 

0.  XiviDBNOs  «S9359,  882— Photooraph»— 
DiecBrrioM. 
The  admission  or  rejection  of  photographs 
is  largely  within  the  discretion  of  the  trial 
court,  and  whether  they  are  sufficiently  veri- 
fied or  whether  they  may  be  useful  to  the  jury 
are  preliminary  matters  which  are  addressed 
to  him. 

[Ed.  .Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ft  160S,  1659;  Dec.  Dig.  «=>369, 
382.] 

7.  Evidence  ^=>35&— Photo gbafh»—Adiii8- 
sibilitt. 

Photographs  are  received  as  merely  an  aid 
to  the  jury  in  applying  the  evidence,  and,  if 
they  tend  to  confuse  rather  than  aid  the  jury, 
they  should  be  excluded. 

[Ed.  Note. — For  other  cases,  see  Bvidence, 
Cent  Dig.  t|  15(»-1612;    Dec.  Dig.  «=»359.] 

A.  Evidence    «s>359— Photoobaphb— Aouis- 

SIBrUTT. 

To  be  admissible  In  evidence,  photographs 
«hould  oimply  show  conditions  existing  at  the 
time  in  Question,  and  photographs  which  show 
more  than  this,  and  with  men  in  various  as- 
sumed situations  in  order  to  illustrate  the 
claims  and  contentions  of  the  parties,  should 
not  be  admitted. 

[Ed.  Note.— For  other  cases,  see  HSridence, 
Cent  Dig.  H  1509-1512;    Dec  Dig.  «=>359.] 

9.  MA8TBB  AND  Sebvant  4=9265— Injust  to 

Servant— Bvidence— Heb  Ipba  Loquxtub. 
The  doctrine  of  res  ipsa  loquitur  will  ap- 
ply where  the  accident  occurs  through  the 
breaking  of  a  steel  cable  300  feet  in  length, 
and  where  snch  cable  is  not  produced  upon  the 
trial  by  the  defendant,  nor  is  any  proof  intro- 
duced of  its  condition  or  inspection  prior  to 
the  accident  and  the  action  was  begun  within 
three  months  of  the  time  when  such  accident 
occnrred,  and  the  only  excuse  for  its  nonpro- 
duction  is  that  cotutsel  does  not  know  where 
it  is. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  877-908,  955;  Dec 
Dig.  «=»265.] 

10.  Master  and  Sebtant  4=9201- Injubt  to 
Sebvant— Pboxihatb  OAtrsE— IjIabilitt  or 
Masteb. 

If  the  negligence  of  the  master  or  of  one 
for  whose  conduct  the  master  is  answerable 
mingles  with  that  of  one  who  stands  in  the  re- 
lation of  a  fellow  servant  to  the  servant  receiv- 
ing the  injury,  or  if  the  negligence  of  tiie 
master  or  U*  representative  is  the  proximate 
or  efficient  cause  of  the  injury,  the  master  will 
be  liable,  and  will  not  be  allowed  to  escape 
liability  on  the  ground  that  the  injury  also  pro- 


ceeded from  the  negligence  of  one  for  whose 
conduct  he  was  not  answerable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1515-1534;  Dec.  Dig. 
«=o201.] 

11.  Evidence  «=»78— PsEauMPTioN  — With- 
Hou>iNo  or  Testdiont. 

The  mere  withholding  or  failure  to  pro- 
duce evidence  which,  imder  the  circumstances, 
would  be  expected  to  be  produced,  and  which 
is  available,  gives  rise  to  a  presumption  against 
the  party  withholding  it  The  courts  recognize 
and  act  upon  the  natural  inference  that  the 
evidence  is  held  back  under  such  circumstances 
because  it  would  be  unfavorable. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  98,  100;   Dec.  Dig.  <S=»78.] 

12.  Appeal  and  Ebbob  4s>213— Pbesenta- 
TiON  Below— Pi£ADiNa  —  SuaiusBioN  ov 
Issues. 

Where  the  defendant  does  not  ask  the  court 
to  eliminate  questions  which  are  raised  in  the 
pleadings  from  the  jury's  consideration,  he 
cannot  complain  that  an  issue  raised  by  such 
pleadings  is  improperly  submitted  to  the  jury. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1149,  1166,  1304-1808; 
Dec.  Dig.  «=s>213.] 

13.  Masteb  and  Servant  4s>265^lNJT]rBT 
to  Servant— Oonteibutobt  NKOLiaENCK— 
Assumption  or  Risk— Borden   of  Proof. 

The  burden  of  establishing  the  defenses  of 
contributory  negligence  and  the  assumption  of 
the  risk  is  upon  the  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {§  87T-908,  955;  Dec. 
Dig.  «S=a265.] 

14.  Appeal  and   Ebrob  4=3030— Trial  4=> 

296—1  NSTBUCTIONB— OONBTBUCTION . 

The  charge  of  a  court  to  a  jury  is  en- 
titled to  a  reasonable  interpretation.  It  is  to 
be  construed  as  a  whole  in  the  same  connected 
way  in  which  it  is  given  and  upon  the  pre- 
sumption that  the  jury  did  not  overlook  any 
portion,  but  gave  due  weight  to  it  as  a  whole. 
If,  when  so  construed,  it  presents  the  law 
fatrly  and  correctly  and  in  *  manner  not  cal- 
culated to  mislead  the  jury^  it  will  afford  no 
ground  for  reversing  the  judgment,  although 
some  of  its  expressions,  if  standing  alone, 
might  be  regarded  as  erroneous,  or  because 
there  may  be  an  apparent  conflict  between 
isolated  sentences,  or  because  some  one  of  them, 
taken  abstractly,  may  have  been  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3756-3761 ;  Dec  Dig.  <©=» 
930:  Trial,  Cent.  Dig.  U  703-717;  Dec  Dig. 
4=3295.] 

Fisk,  C.  J.,  and  Goss,  J.,  dissenting. 

Appeal  from  District  Court,  Burleigh  Coun- 
ty; Nuessle,  Judge. 

Action  by  Richard  Wyldes,  an  Infant,  by 
J.  M.  McLaughlin,  his  guardian,  against  E. 
O.  Patterson.  From  judgment  for  plaintiff, 
defendant  appeals.  Affirmed,  and  rehearing 
denied. 

See,  also,  24  N.  D.  218,  139  N.  W.  677. 

This  action  was  brought  to  recover  dam- 
ages for  personal  Injuries  sustained  by  the 
plainUlI  while  in  the  defendant's  employ  In 
the  construction  of  the  McKenzle  Hotel  In 
Bismarck  In  the  m<Hith  of  November,  1910. 
The  case  was  first  tried  before  a  court  and 
a  jury  in  June,  1911.  At  the  conclusion  of 
the  evidence,  and  on  the  defendant's  motion, 
a  verdict  was  directed  in  his  favor.    On  au 
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«ppeal  being  taken,  tbla  Judgment  was  re- 
versed. See  Wyldes  v.  Patterson,  24  N.  D. 
218,  139  N.  W.  577.  The  case  was  retried  In 
June,  1913.  At  the  conclusion  ot  the  evi- 
dence the  defendant  again  moved  the  court 
to  direct  a  verdict  In  his  favor  on  the  grounds 
that: 

"(1)  The  evidence  fails  to  disclose  actionable 
negligence  on  the  part  ot  the  defendant;  (2) 
it  conclusively  appears  from  the  evidence  tbat 
■the  plaintiff  assumed  the  risk  and  was  guilty 
of  contributory  negligence;  (3)  it  conclusively 
appears  from  the  evidence  that,  if  the  plaintiff 
did  not  assume  the  risk,  and  was  not  guilty 
of  contributory  negligence,  the  injuries  were 
caused  either  by  unavoidable  accident  or  by 
the  negligence  of  the  engineer,  who  was  a  fel- 
low servant." 

This  motion  was  denied,  and  the  case  snb- 
mltted  to  the  Jury,  which  found  a  verdict  In 
favor  of  the  plaindfl,  and  assessed  his  dam- 
ages at  the  sum  of  $2,500,  with  Interest 
From  the  Judgment  entered  upon  this  ver- 
dict, this  appeal  is  taken. 

P.  J.  McLaughlin,  of  St.  Paul,  Minn.,  and 
H.  C.  Bradley,  of  Bismarck,  for  appellant. 
Andrew  Miller,  of  Bismarck,  and  W.  P.  Cos- 
tellOk  of  Great  Falls,  Mont,  for  respondent 

BRUCE,  3.  (after  stating  the  facts  as 
above).  The  facts  In  this  case,  as  disclosed 
upon  the  second  trial,  are  not  materially  dif- 
ferent from  those  disclosed  upon  the  former 
bearing.  See  Wyldes  v.  Patterson,  24  N.  D. 
218,  139  N.  W.  677.  The  only  material  differ- 
ence seems  to  be  that  the  height  of  the  build- 
ing Is  more  definitely  fixed,  and  is  now,  ex- 
cluding the  scrollwork  of  the  cornice,  which 
was  put  on  after  the  accident,  put  at  78  feet 
2%  inches,  instead  of  at  70  feet,  as  upon  the 
former  trial  and  in  the  former  appeal.  The 
distance  of  the  west  wall  of  the  engine  house 
from  the  base  of  the  building  is  more  ac- 
curately measured,  but  is  practically  the 
same  as  was  assumed  at  the  former  hearing ; 
that  is  to  say,  20  feet  from  the  base  line  of 
the  building.  The  size  of  the  frame  building 
is  the  same  as  before,  namely,  12  or  14  feet 
In  width  and  16  or  18  feet  In  length,  and,  as 
the  evidence  shows  that  the  engineer  must 
have  stood  somewhere  In  the  northeast  cor- 
ner of  the  engine  house,  and  the  engine  house 
was  lengthwise  and  paralld  with  the  hotel 
building  on  Fifth  street,  such  engineer  must 
have  stood  somewhere  wlthhi  this  distance  of 
14  feet,  that  Is  to  say,  at  the  most  34  feet 
from  the  base  of  the  building,  and  probably 
from  30  to  32  feet  therefrom.  The  length  of 
the  engine  Is  shown  to  have  been  10  or  12 
feet  The  fire  box  was  on  the  south  side  of 
the  house,  and  the  drum  was  north  of  the 
engine.  It  was  10  feet  from  the  top  of  the 
engine  to  the  top  of  the  boiler.  The  engine 
was  placed  In  the  southeast  comer  of  the 
building,  and  25  or  30  feet  from  the  east  end 
of  the  building  line.  The  levers  which  op- 
erated the  brake  were  on  the  west  side  of  the 
engineer,  "right  in  front  of  him"  as  he  was 
facing  west    The  engineer  was  about  6  feet 


10  inches  tall.  In  operaUng  the  levers  be 
would  face  the  main  building  as  a  general 
rule.  The  gangway  or  runway  leading  from 
the  elevator  back  onto  the  roof  of  the  build- 
ing was  about  3  feet  In  width,  and  projected 
over  the  edge  of  the  cornice  about  6  or  S 
Inches,  so  that  when  the  Elevator  was  brought 
up  to  the  roof  its  edge  connected  closely  with 
the  projecting  end.  It  seems  to  have  been 
level  from  the  elevator  platform  back:  onto 
the  roof  for  some  4  feet  8  Inches  or  4  feet  10 
inches. 

[1,  2]  Defendant  bases  his  argument  as  to 
the  insufficiency  of  the  evidence  largely  upon 
the  proposition  that  the  evidence  shows  that 
the  plaintiff  could  have  been  easily  seen  upon 
the  platform  of  the  elevator,  and  in  tura 
could  have  easily  seen  tlie  engine  house. 
Much  confusion,  however,  has  been  Interject- 
ed into  the  case  by  counsel  for  appellant  fall- 
ing to  distinguish  between  the  inability  to  see 
the  platform  of  the  elevator  and  the  landing 
or  top  of  the  roof  of  the  building.  When 
the  words  'tandlng"  or  "platform"  are  spoken 
of  they  cannot  possibly  be  the  few  Inches  of 
boarding  which  extended  between  the  roof 
and  the  elevator,  for  that  in  no  sense  was  a 
"landing."  The  evidence  of  the  witness 
O'Connor  directly  supports  the  theory  of  the 
plaintiff  in  this  case,  for  he  positively  states 
that,  standing  even  a  little  further  away 
from  the  building  than  the  engineer  must 
have  stood,  he  could  see  a  man  on  the  ele- 
vator or  standing  on  the  roof  waiting  for  the 
elevator,  but  could  mot  see  a  man  while  about 
to  push  a  wheelbarrow  upon  the  elevator. 
This  fact  Is  borne  out  also  conolnslvely  by 
the  testimony  of  the  witness  Bliss  and  by  the 
established  rules  of  "optics  and  mathemat- 
ics," which  counsel  for  appellant  seeks  to 
ridicule  in  his  brief  and  in  his  argument 
but  which,  after  all,  constitute  the  only  sure 
and  certain  method  of  proof.  All  the  wit- 
nesses and  photographs  in  the  world,  indeed, 
cannot  change  mathematical  truths.  As  a 
matter  of  fact  no  testimony  was  necessary 
at  all  as  to  the  distance  back  upon  the  roof 
top  that  the  plaintiff  could  have  been  seen. 
The  height  of  the  building  and  the  height  of 
the  plaintiff  and  the  distance  of  the  engi- 
neer from  the  building  are  established  factors 
In  the  case,  and  the  court  oould  have  taken 
Judicial  notice  of  the  established  truths  of 
mathematics,  and  could  have  instructed  the 
Jury  upon  the  proposition.  It  would  really 
have  been  better  for  counsel  to  have  sought 
to  prove  an  error  in  the  mathematical  com- 
putations. If  such  he  could  have  done,  rather 
than  wasting  his  efforts  in  sarcasm  and  in 
the  introduction  of  testimony  which  was  nec- 
essarily Inaccurate.  The  witness  Bliss,  an 
experienced  civil  engineer  and  the  state  engi- 
neer of  the  state  of  North  Dakota,  testified 
as  follows: 

"Q.  Now,  if  you  are  given  a  height  the  height 
of  say  a  building,  and  the  distance  from  that 
buildint:  a  man  is  standing  un  the  ground,  and 
given  the  height  of  the  man,  and  jrou  are  fur- 
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ther  given  the  distance  baclc  from  the  roof  line 
of  the  building,  on  the  roof  of  which  an  object 
is  placed,  can  you  determine  mathematically 
the  height  it  is  necessary  that  that  object  be 
before  it  can  be  seen  by  the  man?  A.  I  can. 
Q.  Suppoee,  Mr.  Bliss,  that  a  man  is  standing 
on  a  building  79  feet  and  6  inches  high,  and  is 
standing  back  2  feet  from  the  roof  line,  and 
on  the  ground  below  him  is  standing  another 
man  exactly  20  feet  out  from  this  roof  line — 
the  man  is  5  feet  10  inches  high,  giving  him  a 
line  of  vision  of  about  5  feet  and  6  inches — how 
high  would  the  object  on  the  roof  have  to  be 
before  it  would  come  within  the  range  of  his 
vision?  A.  7  feet  and  9  inches.  Q.  If  the 
man  waa  standing  out  from  that  roof  line  26 
feet,  how  high  would  he  have  to  be  before  he 
came  within  the  range  of  vision  of  the  man  on 
the  street?  How  high  would  the  man  on  the 
roof  have  to  be?  A.  The  conditions  being  the 
same,  except  that  he  was  25  feet  out,  the  height 
would  be  &  feet  11  inches.  Q.  As  I  under- 
stand it,  in  order  to  see  the  top  of  his  bead  he 
would  have  to  be  in  one  case  7  feet  and  S 
inches,  and  in  the  other  case  6  feet  and  11 
inches.  Q.  Now,  suppose  that  the  man  stand- 
ing on  the  top  of  the  roof  stood  1  foot  back 
of  the  roof  line,  instead  of  2,  and  the  man  on 
the  street  was  20  feet  out,  how  high  would  he 
have  to  be?  A.  3  feet  8%  inches.  Q.  So  it 
would  appear  that  whether  the  man  stood  1 
foot  back  or  2  feet  back  from  the  roof  line 
would  make  a  great  deal  of  difference?  A.  It 
would.  Q.  Make  a  difference  of  from  7  feet  5  to 
8  feet  S%  ?  A.  Tea.  Q.  Now,  if  the  man  on  the 
roof  stood  2%  feet  back  from  the  edge  of  the 
roof  line,  and  the  man  on  the  street  stood  20 
feet  out  from  the  roof  line,  how  high  would  a 
man  hate  to  be?  A  9  feet  and  3  inches.  Q. 
Mow,  assume  that  the  man  on  the  street  was 
25  feet  out  from  the  roof  line,  and  the  man  on 
top  was  bade  2^  feet?  A.  7  feet  and  10  inch- 
es. Q.  Now,  assume  that  the  man  oh  the  roof 
was  2  feet  back  from  the  roof  line,  and  the 
man  on  the  street  was  30  feet  out?  A.  Four 
feet  11  inches.  Q.  Can  you  tell  the  jury  briefly 
the  process  and  method  of  determining  the  facts 
yon  have  testified  to?  A.  Oonid  I  refer  to  the 
d>art?  Q.  Yes;  I  show  von  PlaintiCF's  Ex- 
hibit E,  and  ask  you  to  tell  what  it  is  briefly. 
Tell  what  it  is.  A.  A  diagram  drawn  to  scale 
representing  the  line  of  vision  of  a  man  look- 
ing np  the  side  of  a  building.  Q.  And  prcpkrod, 
is  it,  mathematically,  according  to  the  rules  of 
mathematics  in  which  you  determine  propor- 
tions and  angles?  By  reference  to  that  exhibit 
can  you  briefly  illustrate  to  the  jury  the  meth- 
od and  manner  in  which  you  arrived  at  the 
facts  you  have  testified  to?  A.  I  can.  Q. 
You  may  do  so.  (Objection  by  counsel:  sus- 
tained.)''^ 

Cross-examination: 

"Q.  Assuming  a  building  the  height  that  has 
been  mentioned,  100  feet  in  length  along  the 
sides,  and  assume  a  lino  drawn  at  a  distance 
on  the  street  or  ground  of  20  feet  parallel  with 
the  building  itself;  would  it  make  any  differ- 
ence what  part  of  that  line  the  person  on  the 
ground  should  stand  on  in  making  observa- 
tions of  any  point  on  the  top  of  the  building? 
The  line  is  drawn  parallel  to  the  building  20 
feet  out.  A.  So  long  as  a  person's  height  of 
vision  remains  unchanged  the  result  is  the 
same.  Q.  So  far  as  the  location  of  the  person 
on  the  ground  is  concerned,  provided  he  is  20 
feet  out  from  the  building  itself,  his  line  of 
vision  would  be  precisely  the  same?  A.  His 
line  of  vision  would  change  in  a  plane  In  this 
manner,  but  the  height  of  the  object  will  be  ab- 
solutely the  same.  Q.  What  difference,  If  any, 
would  there  be,  so  far  as  the  man  is  concerned, 
what  difference  would  there  be  in  his  powers 
of  observation  of  the  man  on  the  roof?  A.  He 
might  be  farther  away  in  one  case  than  in  the 
other.    Q.  If  lie  wen  stasding  directly  out  20 


feet,  he  would  be  nearer  than  If  he  stood  on  the 
same  line  100  feet  away?  A.  That  is  what  I 
mean.  Q.  But  that  is  only  limited  to  the  pow- 
er of  observation,  and  not  to  the  scope?    What 

1  mean  is:  Does  it  limit  in  any  way  the  scone 
of  the  observation?  A.  It  docs  not.  Q.  So 
what  you  mean  is  simply  a  limitation  of  the 
power  of  the  eye?  A.  That  is  all.  Q.  And, 
if  yon  take  a  building  100  feet  in  length  and 
draw  this  line  parallel  with  the  building  20 
feet  out  from  the  building  Une,  the  power  of 
the  eye  would  not  be  affected  in  viewing  it  from 
any  angle  along  that  line?  A.  I  should  not 
think  so — materially.  Q.  It  makes  no  apprecia- 
ble difference  so  you  could  fairly  say  that,  so 
far  as  the  location  is  concerned  out  from  the 
building,  it  makes  no  difference,  say  for  a  dis- 
tance 01  100  feet,  whether  you  are  viewing  it 
20  feet  north  or  south  of  the  given  point,  and 
assuming  now  that  the  building  runs  in  a 
northerly  and  southerly  direction?  A.  It  would 
make  no  difference  in  the  height  of  the  man  on 
the  top.  Q.  You  work  the  problem  by  a  sys- 
tem of  angles  do  you?  A.  A  system  of  propor- 
tion. Q.  In  order  to  get  the  proportion  what 
do  you  do  with  your  angles?  A.  I  have  similar 
angles — equal  angles ;  I  have  the  geometrical — 
Q.  What  angles  did  you  use  in  your  computa- 
tion? A.  I  have  a  straight  line  cut  by  two 
parallel  lines,  giving  me  equal  angles— right 
angles.  Right-angled  triangles  having  one  angle 
equal  are  similar  triangles.  Q.  Now,  in  addi- 
tion to  what  you  have  now  stated,  the  explana- 
tion you  made  to  the  jury  shows  exactly  how 
you  arrived  at  the  figures  that  you  gave  us? 
A.  Yes,  sir.  Q.  There  is  not  anything  that  you 
have  omitted?  A.  No,  sir;  I  have  omitted 
nothing." 

It  Is  true  that  this  testimony  is  limited  to 
a  building  at  the  height  of  79  feet  and  6 
inches,  while  there  is  evidence  that  the 
scrollwork  (1  foot  2%  inches  In  height)  was 
not  put  on  until  after  the  accident,  and  the 
heiglit  was  therefore  probably  then  only  78 
feet  2%  Inches.  It  is  also  true  that  there 
is  some  evidence  that  the  east  wall  of  the 
engine  house  was  34  feet  from  the  base  of 
the  building,  and  that  the  engineer  must 
have  stood  somewhere  in  the  southeast  cor- 
ner odf  that  building.  It  is,  however,  true 
that  the  cornice  projected  3  feet  from  the 
building  and  out  from  the  base  thereof,  and 
that  therefore  the  east  wall  of  the  engine 
house  could,  at  the  most,  have  only  been  31 
feet  from  the  line  of  the  cornice,  and  the 
engineer,  if  standing  as  he  said  he  did,  in 
front  ot  his  engine,  must  have  been  at  least 

2  feet  from  that  wall,  and  that  therefore,  at 
the  very  most,  we  have  the  problem  of  the 
range  of  visi(m  of  a  man  6  feet  10  inches  high 
standing  29  feet  from  the  base  of  the  line 
of  a  building  which  Is  78  feet  2^  inches  in 
height,  and  as  to  the  results  of  that  problem 
and  as  to  its  mathematical  conclusions  both 
this  and  the  trial  court  could  and  must  take 
Judicial  notice.  These  conclusions  point  in- 
evitably to  the  fact  that  the  witnesses  for 
the  defendant  were  careless  In  their  measure- 
ments and  observations,  and  were  radically 
mistaken,  and  that  the  photographs  are  abso- 
lutely unreliable.  It  seems  hardly  necessary 
in  this  age  of  universal  education  to  go  fur- 
ther into  details,  but  counsel  for  appellant 
appears  to  so  strenuously  favor  guesswork  aa 
a  right  and  rule  of  law  as  opposed  to  math- 
ematical truths,  and  to  ad  acrupnlously  re- 
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fuse  to  enter  Into  any  mathematical  computa- 
tion himself,  that  It  seems  necessary  that  the 
figures  should  be  given.  The  problem  is  an 
easy  one,  and,  unless  it  be  contended  that  one 
can  look  through  a  brick  wall,  its  conclusions 
are  Irresistible. 

Let  ns  suppose,  first,  that  the  plaintifF, 
when  bending  down  to  his  wheelbarrow,  was 
standing  3  feet  from  the  edge  of  the  cornice. 


The  height  of  the  building  is  78  feet  2^^ 
Inches.  The  line  of  vision  of  a  man  5  feet 
10  inches  tall  upon  the  ground  would  be 
about  5  feet  6  Inches.  C  B  therefore  =  78 
feet  2%  inches -5  feet  6  Inches  =  72  feet  8% 
Inches.  C  D  =  3  feet  A  B  ==  2d  feet.  The 
triangles  C  D  B  and  ABC  are  similar.    .'. 

E    D  _  C_R         .     B    D  _  72  IL  8U  In..       .     _  _ 
CD  —  A    B       ■   •  Ttt!  —         29  rtr^     .  .  ■  D 


=  8ft.  X 


72ttg 


'^^- 


]  D  =  7  feet  CK  inchea. 


It  we  take  the  distance  of  the  man  from 
the  edge  at  the  roof  as  being  2,  Instead  of  3, 
feet,  and  follow  the  same  method  of  compu- 
tation, we  find  that  B  D  (the  height  that  such 
man  must  be  in  order  to  be  seen)  is  R  feet  4 
inches.  If  we  take  the  distance  at  1  foot,  we 
find  that  the  height  must  have  been  2  feet 
6  inches.  It  goes  witliout  saying  ttiat,  if  the 
distance  from  the  base  of  the  building  was 
less  than  29  feet,  the  height  of  the  man  on 
the  roof  must  have  been  correspondingly 
greater.  It  Is  also  well  to  observe  how  much 
difference  even  a  foot  upon  the  roof  makes 
in  the  result  of  the  problem.  Stewart  v.  St 
Paul  City  By.  Co.,  78  Minn.  110,  80  N.  W. 
855. 

CJounsel,  we  know,  seeks  to  discredit  these 
plain  mathematical  truths  and  the  value  of 
mathematical  computation  by  stating  that 
there  is  a  discrepancy  between  the  results  of 
the  state  engineer  and  those  given  in  the 
former  opinion.  If  this  were  so,  it  would 
have  been  an  easy  thing  for  counsel  and  the 
trial  Judge  to  have  figured  out  the  true  solu- 
tion. We  think,  however,  that  If  be  will  al- 
low 8  feet  for  the  projecting  cornice,  which 
we  did  in  our  former  opinion,  and  which  the 
state  engineer  was  not  asked  to  allow  for  in 
the  hypothetical  questions  put  to  him,  he 
will  find  that  no  material  dlscr^Mincy  exists. 
We  thus  have  an  absolute  mathematical  dem- 
onstration of  the  fact  that  the  down  signal 
<m  which  the  engineer  relied  was  entirely  in- 


adequate, and  this  for  the  simple  reason  that 
it  could  not  be  seen.  It  Ut  also  clear  that  the 
engineer  relied  upon  this  Imagined  signal,  for 
he  positively  testifies  that  he  lowered  the  ele- 
vator in  response  thereto.  It  is  also  dear 
that  the  plaintifF  knew*nothing  of  the  signal, 
and  that  the  foreman  on  the  roof  positively 
testified  that  it  had  been  discontinued  as  the 
building  rose  In  height  It,  too,  is  clear  that 
this  reliance  of  the  engineer  on  the  imagined 
down  signal  and  the  comfusion  which  resulted 
therefrom  was  the  fault  of  the  master  in  not 
providing  a  definite  system  of  signals  and 
making  them  known  to  those  concerned. 

[3]  These  facts  totally  negative  any  de- 
fense which  could  have  been  based  upon  the 
doctrine  of  the  assumption  of  the  risk.  It 
is  well  established  that  a  servant  only  as- 
sumes those  risks  of  which  he  is  aware  and 
appreciates.  The  plaintlfr,  indeed,  had  the 
right  to  believe  that,  no  system  of  signals 
being  provided,  the  engineer  would  give  him 
plenty  ot  time  to  get  clear  of  the  elevator, 
and  would  not  lower  the  elevator  until  this 
opporftuilty  had  been  afforded.  The  engineer, 
on  the  other  hand,  Imagined  that  a  system  of 
signals  was  provided  for,  and  naturally  would 
take  any  real  or  imagined  lowering  of  the 
hand  as  such  signal.  This  risk  and  confu- 
sion the  plaintiff  did  not  assume. 

We,  no  doubt,  as  has  been  argued'  by  coun- 
sel for  appellant,  overstated  the  rule  as  to 
the  assumption  of  the  risk,  when,  in  our  for- 
mer opinion  (see  Wyldes  v.  Patterson,  24  N. 
Etok.  218,  139  N.  W.  577),  we  said  that  "the 
employe  is  not  under  any  of  the  cases  held 
to  assume  the  risk  of  a  breach  of  duty  which 
is  j)ersonal  to  the  employer,"  and  should  have 
qualified  this  statement  by  saying  "imless  the 
servant  knows,  or  in  the  exercise  of  due  care 
should  have  known,  of  the  danger  and  volim- 
tarily  encounters  It"    It  is  no  doubt  true: 

"That  an  employ^  must  not  rashly  or  de- 
liberately expose  himself  to  unnecessary  and  un- 
reasonable risks,  which  he  knows  and  appre- 
ciates." 

See  Cook  v.  Railway  Co.,  34  Minn.  48,.  24 
N.  W.  311. 

But  where  Is  there  any  evidence  in  the  rec- 
ord that  the  plaintiff  knew  of  the  fact  that 
the  cable  was  defective,  and  that  the  fore- 
man had  ordered  the  discontinuance  of  sig- 
nals, which  the  engineer  and  the  proprietor 
of  the  building  stUl  believed  to  be  in  opera- 
tion, or  that  he  In  any  way  assumed  the  risk 
of  the  conflict  and  confusion? 

[4]  The  evidence  is  clear  that  it  was  the 
failure  to  provide  for  a  system  of  signals  or 
to  make  it  sufficiently  understood  that  no 
system  was  provided  for  that  caused  tne 
plaintiff  to  fall  upon  the  elevator.  The  en- 
gineer, Orcott,  testified  that  he  lowered  the 
elevator  in  response  to  a  down  signal,  while 
the  evidence  is  also  quite  convincing  that  the 
man  on  the  roof  was  Justified  in  believing 
that  no  such  signal  was  to  be  given,  and  that 
such  engineer  would  wait  until  the  barrow 
was  completely  placed  upon  the  lift  and  he 
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liad  stepped  back  therefrom,  and  that  untU 
then  there  was  no  danger  of  the  elevator  be- 
ing lowered.  The  engineer,  Oroott^  testifles: 
"Q.  You  may  tell  the  jury  in  your  own  way 
what  you  know  about  the  action,  Mr.  Orcott, 
coming  down  to  the  time  of  the  accident.  A. 
Well,  Mr.  lArson  went  up  on  the  building — up 
on  the  elevator — and  as  he  stepped  off  the  ele- 
vator and  onto  the  runway,  and  out  of  my  sight, 
Mr.  Wyldes  hauled  a  wheelbarrow  out  onto 
the  elevator,  and  stepped  back  where  I  could 
see  him.  He  gave  me  the  signal  to  go  down, 
and  stepped  back  out  of  my  sight,  and  as  I 
atarted  down  the  top  was  just  about  even  with 
the  cornice,  and  he  came  rushing  out  there. 
I  did  not  know  what  he  was  doing,  or  any- 
thing else ;  didn't  know  whether  be  was  going  to 
jump  off  or  not,  and  he  grabbed  around  the 
comer  of  the  elevator,  and  as  he  grabbed  around 
the  comer  he  let  go  of  that  and  grabbed  onto 
the  cable  of  the  elevator,  and  as  he  did  that  I 
stepped  on  the  brake.  I  stepped  on  the  brake 
about  the  time  his  body  struck  the  elevator.  Q. 
Did  he  fall?  A.  Went  over  the  cornice  right  on 
to  the  elevator.  Q.  That  is  the  time  you  ap- 
plied the  brake?  A.  Yes,  sir.  Q.  You  applied 
your  lever  also  as  well  as  the  brake?  A.  Yes, 
sir.  Q.  And  I  think  you  have  already  testified 
that  you  stopped  suddenly?  A.  Yes,  sir.  Q. 
You  stopped  the  descent  of  the  elevator?  A. 
Stopped  the  descent  just  the  same  as  I  wonld 
at  any  time.  Q.  Then  the  break  followed?  A. 
Yes.  Q.  Now  did  you  plainly  see  the  young 
man  come  with  his  wheelbarrow?  A.  Yes,  sir. 
Q.  Did  yon  see  him  plainly— see  him  put  it 
into  the  elevator?  A.  Yes,  sir.  Q.  Did  you 
plainly  see  him  step  back  again?  A.  Yes,  sir. 
Q.  And  give  the  signal?  A.  Yes,  sir.  Q.  And 
then  yon  operated  your  engine  in  response  to 
the  signal?  A.  I  did.  Q.  And  that  is  how  the 
accident  happened?    A.  Yea,  sir." 

We  realize  that  connael  for  appellant  says 
that: 

"Considered  from  another  point  of  view,  it 
seems  to  us  this  court. must  be  persuaded  that 
the  engineer  conid  and  did- see  the  landing  and 
the  man  on  the  roof  in'  attendance  upon  the 
elevator." 

"Is  it  believable,"  he  asks,  "that  the  engineer 
was  located  in  a  position  where  he  could  not 
see  the  landing  or  the  men  putting  material  or 
wheelbarrows  into  or  taking  them  from  the 
elevator,  so  that  he  must  of  necessity  hoist  and 
lower  blindly  and  by  chance  or  guess,  without 
a  signal,  regardless  of  the  consequences?  Is  not 
the  mere  statement  of  such  an  absurd  proposi- 
tion its  best  refutation?  Can  it  be  believed  that 
during  the  construction  of  the  bnilding  the  ele- 
vator, was  running  amuck,  without  inflicting  in- 
jury or  death  hourly  or  daily  upon  those  who 
were  called  upon  to  use  it?  The  engineer  had 
snccessfnlly  and  safely  operated  the  elevator  up 
to  the  time  of  the  accident,  and  for  three  weeks 
after  the  cornice  was  constructed.  The  man  on 
the  roof  was  putting  material  or  wheelbarrows 
into  the  elevator,  passing  from  six  to  eight 
inches  out  over  the  end  on  each  occasion.  In 
taking  the  wheelbarrow  from  the  elevator  we 
have  seen  that  it  was  necessary  to  pass  over  the 
wheelbarrow  to  the  opposite  side,  in  order  to 
reach  the  handles  and  push  it  out,  and  these 
operations  were  performed  every  few  minutes. 
It  the  engineer  could  not  see  the  man  place  the 
wheelbarrow  in  the  elevator,  how  could  he  know 
when  or  how  to  hoist  or  lower?  If  he  was 
operating  blindly,  why  did  he  not  frequently 
lower  the  elevator  when  the  man  on  the  roof 
was  in  the  act  of  stepping  into  or  out  of  it? 
Was  blind  chance  always  responsible  for  the 
safety  of  a  man  on  the  roof?  What  prevented 
daily  or  hourly  accidents?  How  could  he  stop 
the  elevator  on  a  level  with  the  runway,  as 
the  complaint  alleges  and  the  proof  shows?" 


We,  however,  are  led  to  the  8«ri<nui  con- 
clusion that  blind  chance  was  relied  upon, 
and  the  questions  submitted  by  counsel  both 
ignore  Important  factors  in  the  case  and 
emphasize  those  which  are  unimportant. 

The  fact  that  In  pushing  a  wheelbarrow  ofC 
the  elevator  the  plaintiff  had  to  climb  over 
it  and  onto  the  elevator,  and  in  such  a  posi- 
tion would  be  dearly  in  view  of  the  en^- 
neer,  has  nothing  to  do  with  the  case  at  bar 
or  with  the  situation  before  us,  though,  on 
the  other  hand,  this  fact  and  the  half  se- 
curity afforded  thereby  might  have  furnish- 
ed a  reason  for  any  alleged  negligence  and 
lack  of  precaution  taken  when  the  plaintiff 
was  engaged  In  returning  the  empty  wheel- 
barrow. Nor  does  the  fact  that  the  gang- 
way protruded  over  the  roof  some  six  or 
eight  Inches  have  any  material  effect  on  the 
case.  The  plaintiff  was  not  taking  the  wheel- 
barrow off,  but  was  putting  it  on.  "  When 
putting  it  on,  as  a  mathematical  certainty  he 
could  not  be  seen  until  he  was  within  two 
feet  of  the  elevator,  even  If  he  was  stand- 
ing upright,  and  not  bending  down,  as  he 
must  have  been  in  pushing  the  wheelbarrow, 
and  not  until  all  of  the  wheelbarrow  was 
fairly  placed  on  the  elevator.  It  Is  also  clear 
that  every  inch  that  the  plaintiff  approach- 
ed the  edge  of  the  roof  made  a  material  dif- 
ference In  the  problem  of  the  height  at 
which  be  could  be  seen.  This  Is  not  merely 
borne  out  by  the  mathematical  computations, 
but  is  exactly  the  testimony  of  the  witness 
O'Connor.  He  could  see  a  man  standing  on 
the  edge  of  the  roof  waiting  for  the  ele- 
vator. When  the  wheelbarrow  was  being 
pushed  upon  the  elevator,  and  the  man  was 
necessarily  bending  down,  and  was  necessa- 
rily standing  some  two  or  three  feet  at  least 
back,  as  the  evidence  In  this  case  shows  that 
the  elevator  was  dropped  before  the  wheel- 
barrow was  fully  placed  thereon,  he  could 
not  see  the  man ;  In  other  words,  that  on  ac- 
count of  the  distance  from  the  edge  of  the 
roof  and  his  decreased  height,  on  account  of 
bis  bending  down,  the  man  was  outside  of 
the  range  of  vision.  The  testimony  of  the 
witness  O'Connor  is  as  follows: 

"Q.  What  was  your  view —  Standing  inside 
of  the  engine  house  and  looking  up  at  the 
elevator,  the  top  of  the  elevator  at  the  roof,  I 
will  ask  you  to  describe  the  view  of  the  men 
working  up  there  with  the  wheelbarrows,  as  far 
as  you  could  see?  A.  You  mean  the  men  put- 
ting the  barrows  on  to  send  them  down?  Q. 
The  men  who  were  putting  them  on  and  taking 
them  off  the  elevator  lift?  A.  You  could  see 
the  barrow  come  out  with  the  big  flange  and 
elevator  come  down,  and  that  is  all  you  could 
see.  Q.  Now,  standing  in  that  position,  Mr. 
O'Connor,  when  a  wheelbarrow  was  being  plac- 
ed on  the  lift,  could  you  see  the  man  placing  it 
there?  A.  Well,  you  couldn't;  no;  you  could 
see  it  sometimes.  You  could  see  one  waiting 
for  the  barrow  to  come  up.  Q.  I  am  speaking 
now  of  when  a  man  came  out  and  rolled  an 
empty  wheelbarrow,  for  instance,  on  the  eleva- 
tor, off  the  roof  and  onto  the  elevator  and 
placed  it  there ;  could  you  see  him  placing  the 
wheelbarrow  on  the  elevator?  A.  Not  from  the 
engine  house  you  couldn'b    Q.  Now  you  know 
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the  poaiUoB  oecapied  by  the  engineer  in  the  en- 
gine house?  A.  I  know  about —  I  don't  know 
exactly ;  never  was  In  there.  Q.  Now,  where 
yon  stood  at  the  side  of  the  building,  in  the 
position  which  you  describe,  how  far  were  you 
at  that  time  from  where  the  engineer  stood?  A. 
I  should  judge  about  probably  three  or  four 
feet.  He  stood  there  by  the  drum,  operating 
the  levers.  I  was  just  outside.  I  used  to  look 
in  at  him  once  in  a  while.  Q.  Tou  were  about 
three  or  four  feet  farther  out  from  the  main 
building?  A.  No;  I  wns  standing  against  the 
bonding,  and  he  was  inside.  Q.  You  were  three 
or  four  feet  farther  away  from  the  main  build- 
ing of  the  hotel  than  the  position  occupied  by  the 
engineer.      A.  More  than   that   probably." 

This  is  also  made  i>erfectly  clear  by  the 
testimony  of  the  defendant's  witness  EVed 
Swanson.  He  testifies  that  when  be  was 
standing  on  the  roof  and  making  the  signals 
he  was  only  a  foot  from  the  edge  of  the  cor- 
nice. He  also  testifies  that  when  he  moved 
back  another  foot  he  could  liardly  see  the 
camera ;  that  he  could  barely  see  the  top  of 
it.  This  witness  also  testifies  that  no  one 
but  the  engineer  told  him  of  the  signals,  and 
that  the  foreman  said  nothing  about  them. 
Nor  is  tlie  evidence  of  the  defendant  Patter^ 
son  in  any  way  contradictory.  Neither  are 
the  photographs  themselves,  if  permitted  in 
evidence,  contradictory  to  the  mathematical 
facts  or  to  the  testimony  of  the  wltnesB 
O'Connor.  Defendant  testified  as  to  what  be 
could  see  from  the  street,  but  naturally  could 
not  testify  as  to  the  distance  that  Larson 
was  standing  back  from  the  edge  of  the  roof. 
All  that  he  could  say  was,  "I  should  Judge 
about  two  or  three  feet,"  and  this  is  purely 
guess  work.  As  we  have  before  shown,  the 
distance  of  a  few  inches  makes  a  material 
difference  in  the  line  of  vision.  So,  too,  the 
photographs  show  a  person  standing  upon 
the  edge  of  the  cornice,  who  is  standing  up, 
and  not  bending  down,  as  the  plaintiff  must 
have  been  when  he  was  placing  the  wheel- 
barrow In  the  elevator. 

These  facts  disprove  any  presumption  of 
error  arising  from  refusing  to  admit  in  evi- 
dence the  photographs  which  were  offered  by 
the  defendant.  The  photographs  could  have 
served  no  other  purpose  than  to  illustrate 
the  fact  as  to  how  far  back  the  plaintiff 
could  have  been  seen  upon  the  roof.  The 
mathematical  demonstration  that  we  have 
made  absolutely  establishes  that  fact  There 
was  absolutely  no  necessity  for  the  court  and 
counsel  to  waste  hours  in  seeking  to  demon- 
strate that  which  could  have  been  proved  in 
five  minutes  by  the  use  of  a  lead  pencil  and 
that  of  which  the  court  would  have  been 
justified  in  taking  judicial  notice.  The  pho- 
tographs could  have  had  no  other  purpose 
than  to  mislead  the  jury.  They  were  cer- 
tainly not  accurate,  and  they  were  not  taken 
at  the  time  of  the  accident.  The  man  on 
the  roof  was  standing  up  instead  of  bending 
forward.  The  photograph  of  a  man  when 
standing  one  or  two  feet  from  the  edge  and 
in  an  upright  position  is  not  a  photograph 
of  a  man  bending  forward  and  three  feet 
from  the  edge,  as  the  plaintiff  must  liave 


been,  nor  is  a  photograph  of  a  man  giving 
a  signal  a  photograph  of  a  man  bending 
down  and  giving  no  signal,  nor  have  we  any 
assurance  of  the  fact  that  the  man  on  the 
roof  when  the  photograph  was  taken  actu- 
ally maintained  the  position  and  distance 
from  the  edge  which  he  was  supposed  to  and 
should  have  maintained.  Stewart  y.  St  Paul 
City  Hy.  Co.,  78  Minn.  UO,  80  N.  W.  855. 

[S-7]  Not  only  is  this  so,  but  photographs 
are  obviously  secondary  evidence.  "Where 
an  inspection  of  the  object  is  proper,  but  im- 
practicable, a  photograph  of  it  may  be  ex- 
hibited to  the  witnesses  as  an  aid  to  ideutifl- 
catlon,  and  may  be  admitted  in  evidence." 
Thompson  on  Trials,  |  869.  "Where  an  in- 
spection of  the  premises  Is  proper,  but  im- 
practicable or  impossible,  a  photograplilc 
view  of  it  is  admissible."  Omaha  S.  R.  Co. 
V.  Beeson,  36  Neb.  361,  64  N.  W.  557.  The 
rule  announced  Is  merely  an  announcement 
of  one  of  the  most  elementary  and  funda- 
mental rules  of  evidence.  Surely  a  photo- 
graph of  an  object  is  not  admissible  unless 
the  object  Itself  would  be  admissible,  if 
available;  nor  should  a  jury  be  permitted  to 
see  a  photograph  of  certain  premises,  unless 
It  were  proper  for  the  jury  to  inspect  the 
premises,  if  It  were  practicable  and  possible 
to  do  so.  In  the  case  at  bar  the  photographs 
offered  were  not  taken  at  the  time  of  the  ac- 
cident, but  were  taken  only  the  day  before 
they  were  offered  in  evidence.  The  building 
photographed  was  in  the  same  city  where  the 
suit  was  being  tried,  and  only  two  blocks 
from  the  courthouse,  where  the  court  was 
held.  Obviously,  if  defendant  desired  to 
have  the  jury  get  a  correct  view  of  the  build- 
ing as  it  then  existed,  the  very  best  evi- 
dence would  have  been  the  building  Itself, 
and  no  application  was  made  to  have  the 
jury  view  the  premises,  and  apparently  this 
was  not  desired.  How  can  It  be  said  that 
the  trial  court  erred  in  excluding  the  photo- 
graphs, when  the  building  Itself,  the  best 
evidence,  was  situated  within  800  or  900  feet 
of  where  the  court  was  being  held?  It  seems 
to  us  that  the  answer  Is  obvious.  Assuming 
that  a  photograph  of  the  plaintiff  taken  dur- 
ing the  trial  had  been  offered  to  show  hla 
physical  appearance  at  that  time,  would  any 
one  dare  to  assert  that  the  exclusion  of  such 
photograph  would  have  been  error?  Here, 
however.  It  is  asserted  that  the  exclusion  of 
a  photograph  of  a  building  then  in  existence, 
and  within  sight  of  the  court  and  jury  every 
time  they  stepped  out  of  the  courthouse,  de- 
prived the  defendant  of  some  substantial 
right.  It  seems  to  us  that  the  contention  is 
so  wholly  untenable  as  to  be  worthy  of  very 
little  serious  consideration. 

The  admission  or  rejection  of  photographs 
is  largely  within  the  discretion  of  the  trial 
court  Whether  they  are  sufflciently  verified, 
and  whether  they  may  be  useful  to  the  jury, 
are  preliminary  questions  addressed  to  him. 
Jameson  v.  Weld,  93  Me.  345,  46  Atl.  290; 
Whaley  et  al.  v.  Vldal  et  al.  27  8.  D.  642, 
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132  N.  W.  248;  Brenon  v.  Oasnalty  Co.,  208 
Masa  214,  94  N.  E.  450;  Oarey  t.  Hnbbards- 
ton,  172  Mass.  106,  SI  N.  B.  B21 ;  Vemua  t. 
Baird,  160  Mass.  141,  22  N.  B.  6S0.  The  ac- 
cident took  place  on  Novonber  16,  1010 ;  the 
photograpfaa  were  taken  In  Jnne,  1013.  At 
the  time  of  the  accident  the  building  was  In 
process  of  construction.  When  the  lAoto- 
graphs  were  taken  the  building  was  complet- 
ed, a  sidewalk  had  been  constructed,  and  the 
street  graded.  The  atmospheric  conditions 
were  entirely  different  It  seems  clear  to  us 
that  the  photographs  would  have  been  of  no 
aid  to  the  Jury,  but,  rather,  would  hare  mis- 
led them.  Photographs  are  received  In  evi- 
dence to  aid  the  Jury  in  applying  tbe  evi- 
dence. If  they  tend  to  confuse,  rather  than 
to  aid,  they  should  be  excluded.  Photo- 
graphs showing  the  building  In  the  course  of 
construction,  as  it  was  at  the  time  of  the 
accident,  with  the  scaffolding  still  there, 
were  already  In  evidence.  The  photographs 
offered  by  the  defendant  could  have  been  of 
no  aid  to  the  Jury  In  determining  the  facts 
with  reference  to  the  accident,  and  hence 
were  properly  excluded.  Iroquois  Fiirnace 
Co.  V.  McCrea,  191  lU.  340,  61  N.  B.  79 ;  17 
Cyc.  419;  EUlott  on  Evidence,  i  1263.  See, 
also,  Baustlan  v.  Toung,  152  Mo.  317,  53  S. 
W.  921,  75  Am.  St  Rep.  462;  Gtoldsboro  v. 
Cent  R.  Co.,  60  N.  J.  Law,  49,  37  Atl.  433. 

[I]  The  photographs  also  were  clearly  in- 
admissible for  another  reason.  They  show 
not  only  the  building  as  completed,  but  they 
also  show  a  man  standing  on  the  roof.  Tbe 
preliminary  questions  asked  by  defendant's 
oounsel  show  that  these  photographs  were 
offered,  not  for  the  purpose  of  presenting  a 
view  of  the  premises,  but  rather  for  the  pur- 
pose of  illustrating  a  hypothetical  situation 
and  to  explain  the  theories  of  defendant's  at- 
tomety  with  reference  to  the  matter  in  con- 
troversy. Among  the  preliminary  questions 
asked  of  the  photographs  was : 

"Q.  Tou  ma;  state  whether  you  took  the  view 
of  a  man  standing  back  from  the  edce  of  tbe 
cornice  with  his  hand  outstretched  or  making 
signals." 

It  is  not  contmded  that  the  person  In  the 
photograph  or  the  photographer  saw  the  ac- 
cident, and,  even  if  they  bad,  they  would  not 
be  permitted  to  prepare  photographs  lUuS' 
traUng  a  hypothetical  situation.  The  rule 
Is  well  settled  that  such  photographs  are  in- 
admissible under  any  and  all  circumstances. 

"Pbotosraphs  are  not  admissible  in  evidence 
merely  to  illustrate  a  hypothetical  situation, 
or  to  explain  the  theories  of  a  party  as  to  tbe 
matter  m  controveny."  9  Bnc.  of  Evidence, 
779. 

As  was  said  by  tbe  Supreme  Court  of 
Maine  in  the  case  of  Babb  v.  Oxford  Paper 
Co..  99  Me.  298,  302,  69  AtL  200,  292: 

*^o  be  admissible,  photographs  should  simply 
•how  conditions  existing  at  the  time  in  question. 
Bnt  photographs  taken  to  show  more  than  this, 
with  men  in  various  assumed  *  •  •  situa- 
ti<»s,  in  order  to  Ulastrate  tbe  claims  and  con- 
tentions of  the  parties,  sbonld  not  be  admitted. 
An  examination  of  the  excluded  photographs 
■bows  that  they  fall  within  the  latter  class. 


They  would  serve  merely  to  illnstrate  certafa 
theories  of  tbe  defendant  as  to  bow  tbe  acci- 
dent happened.  They  were  properly  excluded 
as  a  matter  of  law." 

See,  also.  Fore  v.  State,  75  Miss.  727,  23 
South.  710;  Buck  v.  City  of  McKeesport  228 
Pa.  211,  72  AU.  614;  People  v.  Mangbs,  140 
Cal.  253,  86  Pac.  187. 

And  In  the  case  of  Field  v.  Qowdy,  199 
Mass.  568,  85  N.  E.  884,  19  h.  B.  A.  (N.  8.) 
236,  In  considering  a  somewhat  similar  ques- 
tion, it  was  said: 

'The  defendant  having  offered  to  show  that 
since  tbe  accident  to  the  plaintiff  there  had  been 
no  change  in  any  of  tbe  material  facts  on  the 
face  of  tbe  earth,  proffered  a  photograph  tak- 
en in  the  course  of  the  trial  during  a  rainstorm 
of  much  greater  severity  than  any  occurring 
near  the  time  of  the  accident  for  the  purpose 
of  showing  tbe  direction  taken  b.v  water  thrown 
from  the  spout  and  after  It  reached  the  defend- 
ant's walk,  and  that  such  water  could  not  and 
did  not  flow  to  the  public  walk.  To  the  exclu- 
sion of  this  evidence  tbe  defendant  excepted. 
The  ground  of  this  ruling  is  not  stated.  A 
photograph  of  tbe  idaoe  when  there  was  no 
storm  was  admitted  in  evidence.  That  exclud- 
ed was,  at  best,  a  photograph  of  an  experiment 
A  photograph  has  no  higher  character  as  evi- 
dence than  tbe  experiment  itself.  Whether  tbe 
conditions  were  sufficiently  similar  to  make  the 
observation  of  any  value  in  aiding  the  jury  to 
pass  upon  tbe  issue  submitted  to  them  was 
primarily  for  the  trial  judge  to  determine  as  a 
matter  of  discretion.  His  decision  in  this  re- 
spect will  not  be  interfered  with  unless  plainly 
wrong.  Such  obeervatioas  and  experimentiv 
though  sometimes  admitted,  have  often  been  ex- 
cluded, in  the  discretion  of  the  presiding  judge." 

In  the  case  of  Stewart  v.  St  Paul  City  By. 
Co.,  78  Minn.  110,  80  N.  W,  855,  the  Supreme 
Court  of  Minnesota,  in  an  opinion  written  by 
the  distinguished  Jurist  Judge  Mitchell,  in 
discussing  the  admissibility  of  a  photograph, 
said: 

"In  this  case  not  only  had  the  hole  been  filled 
up,  but  tbe  car  had  been  removed,  and  the  de- 
fendant attempted  to  reproduce  the  former  con- 
dition of  things.  The  value,  if  any,  of  the  photo- 
graph, depended  upon  the  fact  that  the  condi- 
tion existing  when  it  was  taken  was  an  exactly 
accurate  reproduction  of  the  condition  existing 
when  the  accident  occurred.  An  error  of  a 
single  foot  In  the  location  of  the  car  or  of  tbe 
hole  might  render  the  photograph  very  mislead- 
ing to  tbe  jury.  A  photograph  may  be  a  correct 
representation  of  a  place,  and  yet  from  a  vari- 
ety of  causes,  be  very  misleading  as  to  distanc- 
es or  the  relative  size  or  location  of  objects. 
In  this  case  a  photograph  would  have'  had  no 
real  value  as  demonstrative  evidence.  Given  tbe 
exact  location  of  the  bole  and  of  the  car  at  the 
time  of  tbe  accident  the  distance  and  direction 
of  the  one  from  the  other  was  a  mere  mathemat- 
ical problem,  to  be  solved  by  a  measurement  on 
the  face  of  the  earth.  The  photograph  could  in 
no  way  aid  in  this  matter.  Its  only  effect  would 
be  to  possibly  mislead  tbe  jury,  and  give  them 
an  erroneous  impression  of  distance,  resulting 
either  from  the  manner  in  which  it  was  taken  or 
from  the  error  in  evidence  tending  to  show  that 
tbe  car  and  tbe  crowbar  constituted  an  exact 
reproduction  of  the  condition  existing  at  tbe 
time  of  the  accident  prone  as  juries  would  nat- 
urally be  to  accept  any  photograph  as  absolutely 
correct  not  only  as  to  the  physical  objects 
which  It  represents,  but  also  as  to  the  impres- 
sions which  it  conveys  as  to  size  and  distance." 

We  are  clearly  of  the  opinion  that  the  trial 
court  committed  no  reversible  error  In  ex- 
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eluding  tbe  photographs  offered  by  defend- 
ant 

We  can  see  no  reason  why  the  judgment 
should  be  reversed  on  account  of  the  alleged 
fact  that  there  was  no  evidence  that  the 
cable  was  defective,  or  that  the  accident  was 
occasioned  thereby.  Nor  do  we  think  there 
was  reversible  error  in  refusing  to  Instruct 
the  jury  at  the  request  of  the  defendant  that: 

"Some  evidence  has  been  Introduced  in  con- 
nection with  the  cable  used  in  the  hoistinf;  and 
lowering  of  tbe  elevator  here  in  controversy  and 
of  its  breaking  and  permitting  tbe  elevator  to 
descend.  I  charge  you,  as  a  matter  of  law,  that 
the  breaking  of  the  cable  is  in  no  way  connected 
with  the  accident  and  resulting  injury  in  this 
case,  and  that  in  determining  the  question  of 
whether  the  defendant  was  negligent  you  fflnst 
entirely  disregard  the  strength  or  weakness  of 
the  cable,  and  no  verdict  can  be  based  in  favor 
of  the  plaintiff  on  the  breaking  of  tbe  cable." 

How  much  of  the  injury,  it  is  true,  was  oc- 
casioned by  tbe  breaking  of  the  cable  is  not 
clear,  but  it  is  clear  that  it  did  break,  and 
it  is  also  clear  that,  even  if  the  accident  in 
the  first  Instance,  that  is  to  say,  the  falling 
onto  the  elevator,  was  not  due  to  the  negli- 
gence of  the  defendant,  it  was  certainly  tbe 
duty  of  the  defendant  to  furnish  a  cable 
which  would  enable  the  elevator  to  be  stop- 
ped when  an  accident  happened,  and  which 
would  not  necessitate  its  falling  to  the 
ground.  Even  if  the  doctrine  of  res  Ipsa 
loquitur  would  not  have  applied  If  the  cable 
had  been  forthcoming,  we  are  of  the  opinion 
that  it  was  made  to  apply  by  the  failure  of 
that  production.  Any  other  holding  would 
simply  mean  that  in  the  case  of  the  breaking 
of  a  cable  or  other  appliance  all  that  the 
defendant  has  to  do  is  to  conceal  tbe  cable, 
and  no  relief  can  be  obtained.  Here  we  have 
a  %-inch  steel  cable  that  is  300  feet  in  length 
and  of  a  weight  which  must  be  very  great. 
Strangely  enough  this  cable  is  lost,  and, 
though  a  demand  is  made  for  its  production 
on  both  trials,  and  action  was  brought  within 
three  months  of  the  accident,  it  is  nowhere 
forthcoming.  It  is  true  that  counsel  for  ap- 
pellant states  that  he  "has  not  the  pleasure 
of  living  In  Bismarck,"  and  he  perhaps  could 
not  have  produced  the  cable.  His  client, 
however,  should  not  be  excused  from  produc- 
ing this  cable  for  that  reason,  nor  for  having 
lost  or  concealed  it  in  the  first  instance.  The 
accident  happened  In  Bismarck,  and  the  de- 
fendant lived  In  Bismarck,  and  a  steel  cable 
does  not  evaporate  into  the  thin  air  in  a  few 
months  or  day&  Why,  indeed,  tbe  breaking 
of  the  cable  should  not  be  held  to  be  one  of 
the  operating  causes,  if  not  the  proximate 
cause,  of  the  injury,  it  is  difficult  for  us  to 
see,  and  It  is  clear  to  us  that  the  plaintiff, 
Wyldes,  could  recover  on  this  theory,  if  on 
no  other,  and  that  the  instruction  of  the 
court  was  therefore  not  erroneous.  Siegel 
Cooper  &  Co.  v.  Trcka,  218  111.  559,  75  N.  B. 
1053,  2  L.  R.  A.  (N.  S.)  647  and  notes,  109 
Am.  St  Rep.  302. 

Tbe  testimony  of  the  engineer,  Orcott  Is 
positive  that  at  the  time  the  cable  broke  the 


elevator  had  only  been  lowered  about  4^ 
feet  while  one  other  witness  gives  even  a 
lesser  distance,  and  that  he  stopped  the  ele- 
vator at  that  point  and  that  the  subsequent 
fall  was  due  to  the  breaking  of  the  cable. 
Tbe  testimcmy  of  the  plaintiff  shows  that 
be  was  drawn  onto  the  top  of  the  elevator 
by  the  lowering  of  the  elevator;  he  having 
bis  hands  upon  the  handles  of  the  wheel- 
barrow. It  is  true  that  mndh  of  the  injury 
occasioned  by  the  fall,  therefore,  must  have 
occurred  through  the  breaking  of  the  cable. 
The  engineer's  teatimony  also  tends  to  show 
that  the  sudden  stopping  of  the  elevator  was 
not  such  as  to  have  broken  an  ordinarily 
sufficient  cable.    He  testifies : 

"Q.  If  you  did  not  see  the  plaintiff  at  the 
time  of  the  accident,  how  did  you  know  that  it 
broke  at  that  particular  time?  A.  Well,  all 
I  know  be  was  on  the  elevator  when  it  broke. 
Yes,  sir;  he  was  on  the  elevatoi^-on  the  top 
of  the  elevator;  yes,  sir.  Tes,  sir;  I  saw  him. 
It  was  before  the  accident— before  It  broke.  Q. 
What  distance  had  the  elevator  been  lowered  be- 
fore it  broke?  A.  The  length  of  the  elevator. 
The  elevator  from  the  platform  was  about  four 
feet  and  a  half;  from  the  platform  to  the  cross- 
piece  where  the  cable  hooked  on.  I  stepped  on 
my  lever  and  stopped  the  elevator.  He  was  on 
the  top  of  the  elevator.  I  stopped  it  as  quick 
as  I  could.  Q.  Would  the  stopping  of  the  en- 
gine in  tbe  manner  you  did  and  suddenly  cause 
a  jerk  upon  the  cable?  A.  Not  necessarily,  I 
don't  think.  Q.  It  was  a  sudden  stop?  A. 
It  probably  was.  I  don't  know;  I  am  not  sure. 
In  stepping  on  my  lever  there  is  a  clutch  there, 
and  I  knew  it  would  stop  it  as  quickly  as  it 
could  stop.  I  had  started  to  lower  tbe  eleva- 
tor down  in  the  usual  way.  I  bad  lowered  it 
some  four  feet.  Saw  bim  make  a  break  for  the 
elevator,  and  as  he  grabbed  at  the  elevator  I 
stopped  it  He  grabbed  the  corner  of  the  eleva- 
tor like  that  and  swung  around  the  cable.  Aft- 
er I  suddenly  stopped  the  elevator  after  I  had 
lowered  it  some  four  feet  and  a  half  or  what- 
ever distance  it  was,  it  was  at  that  particular 
time  that  the  cable  broke.  At  that  time  Mr. 
Wyldes  was  on  the  elevator,  on  the  crosspiece 
at  the  top  of  the  elevator.  He  was  not  on  the 
platform,  but  on  the  crosspiece  above  it  When 
he  was  in  that  position  I  suddenly  stopped  tbe 
engine,  and  just  as  I  made  the  sudden  stop  the 
cable  broke. 

We  have.  Indeed,  In  Hie  Luckenbach  <D. 
O.)  144  Fed.  080,  a  case  which  is  very  mnch 
In  point  on  all  of  the  questions  Involved,  viz., 
the  presumption  that  arises  from  the  con- 
cealment of  the  cable,  the  duty  to  furnish  a 
caUe  which  will  stand  an  ordinary  strain 
such  as  the  sadden  stopping  of  the  elevator, 
and  the  effect  of  the  negligence  of  a  fellow 
servant  when  coupled  with  a  defective  appli- 
ance.   The  court  says: 

"The  libelant  sues  to  recover  damages  for  the 
death  of  his  intestate,  who  fell  overboard  and 
was  drowned  while  engaged  in  arranging  to  cast 
anchor  on  tbe  steamship  Luckenbach  as  she  was 
coming  into  Hampton  Roads,  near  the  mouth  of 
the  Elizabeth  river,  preparatory  to  anchoring 
at  Lamberts  Point;  tbe  contention  being  that 
the  accident  occurred  because  of  tbe  defective 
condition  of  the  'trip'  line  attached  to  the  block 
used  in  connection  with  the  lowering  of  the  an- 
chor by  the  davit  to  the  hawse  pipe,  as  the  block 
and  tackle  was  being  drawn  back  after  lower- 
ing the  anchor.  The  case  turns  upon  the  ques- 
tion of  whether  or  not  tbe  respondent  fomi^ed 
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to_  the  libelant's  Intestate  a  sonnd,  safe,  and 
suitable  rope  with  which  to  perform  the  work 
required  of  him.  The  evidence  for  the  libelant 
is  clear  and  strong  that  the  attention  of  the 
ship's  representative  had  been  called  prior  to 
tbe  accident  to  the  defective  condition  of  the 
rope  furnished,  tbat  gave  way  and  caused  the 
accident,  and  that  it  was  unsuitable  and  unfit 
for  the  work.  The  respondent  disputes  the  cor- 
rectness of  this  position,  and  claims  that  the 
rope  was  new,  and  became  unfastened,  and  that 
there  was  no  defect  in  it.  Upon  the  whole  case, 
the  conclusion  reached  is  that  whatever  doubt 
there  is  on  the  question  should  be  solved  in  fa- 
vor of  the  libelant;  since  the  ship  failed  to  pro- 
duce the  rope,  which  was  in  her  possession,  that 
would  have  settled  the  question  of  its  safe  or 
unsafe  condition,  and  whether  it  broke,  or  was 
new  and  infiezible  and  became  untied,  thus 
causing  tbe  accident.  Respondent  insists  that, 
assuming  that  tbe  rope  may  have  parted,  as 
contended  by  libelant,  nevertheless  recovery 
should  not  i>e  had,  because  the  trip  line  was 
not  intended  to  be  used  for  hoisting  purposes, 
and  that  tbe  accident  arose  from  the  negligent 
manner  in  which  the  fellow  servant  of  tbe  li- 
belant's intestate  performed  the  work,  by  im- 
properly seizing  hold  of  or  catching  the  fiah  line 
which  supported  the  block,  thereby  placing  the 
strain  and  weight  on  the  trip  line,  wbldi  was 
not  intended  to  be  used  for  such  purpose.  Tbe 
conclusion  reached  respecting  this  matter  la 
that  it  was  incumbent  upon  the  ship  to  furnish 
such  a  rope  as  would  provide  against  this  con- 
tingency; that  is  to  say,  taking  into  account 
the  manner  in  which  it  had  been  usually  han- 
dled, tbey  ought  to  have  anticipated  that  in  rais- 
ing tlie  block  and  fish  line  the  weight  might  be 
thrown  upon  this  trip  rope,  and  hence  that  the 
negligence  of  the  fellow  servant  in  bringing 
about  this  condition,  if  true,  would  not  serve  to 
relieve  the  ship  from  liability.  The  negligence 
of  the  fellow  servant  will  not  serve  to  relieve 
the  master  from  liability,  where  the  accident 
arises  as  the  result  of  the  negligence  of  sucli 
servant  concurring  with  that  of  the  master  in 
foiling  to  furnish  proper  appliances.  Grand 
Trunk  Ry.  v.  Cummings,  106  U.  S.  700-702, 
1  Sup.  Ct.  493,  27  L.  Ed.  268;  10  Rose's 
Notes,  438,  439;  The  Phoenix  (D.  G.)  84  Fed. 
760;  Clyde  v.  R.  *  D.  R.  R.  Co.  (C.  O.)  B9 
Fed.  394;  The  Joseph  B.  Thomas,  86  Fed.  6S8, 
664,  30  C.  O.  A.  383,  46  L.R.  A.  68;  R.  & 
D.  R.  R.  T.  George.  88  Va.  223,  228,  13  S.  E. 
429;  N.  A  W.  R.  R.  v.  Thomas,  90  Va.  209, 
17  S.  B.  884,  44  Am.  St  Rep.  906;  N.  &  W. 
B.  R.  V.  Ampey,  93  Va.  108,  130,  25  S.  B.  226." 

[10]  Generally  speaking,  too,  we  may  say 
that  the  law  la  well  settled  that : 

"If  the  negligence  of  the  master  or  of  one 
for  whose  conduct  the  master  is  answerable 
mingles  with  that  of  one  who  stands  in  the  re- 
lation of  that  of  a  fellow  servant  to  the  servant 
receiving  the  injury,  and  if  the  negligence  of 
the  master  or  his  representative  is  a  proximate 
or  efficient  cause  of  the  injury,  the  master  will 
be  liable,  and  will  not  be  allowed  to  escape  lia- 
bility on  the  ground  that  the  injury  also  pro- 
ceeded from  the  negligence  of  one  for  whose 
conduct  be  was  not  answerable.  A  different 
statement  of  the  doctrine  is  to  so  v  that,  in  order 
to  relieve  the  master  from  liability  for  an  in- 
jury to  one  of  his  servants,  tbe  negligence  of  a 
fellow  servant  mast  have  been  the  sole  cause  of 
the  injury,  and  not  commingled  or  combined 
with  the  negligence  of  the  master  or  of  his  rep- 
resentative." Thompsen  on  Negligence,  IS  4856, 
4868;  Siegel  Cooper  &  Co.  v.  Trcka,  218  111. 
659,  75  N.  E.  1053.  2  L.  R.  A.  (N.  S.)  647,  and 
note,  108  Am.  St.  Rep.  302 ;  Kern  v.  De  Castro 
&  D.  Sugar  Refining  Co.  (City  Ct  Biook.)  5  N. 
Y.  Sapp.  648;  Shearman  &  Redfield  on  Negli- 
gence (6th  EdJ  f  188;  Labatt  on  Master  and 
Servant,  vol.  2,  |  184. 


See,  also,  note  to  16  Ii.  R  A.  819. 

[11]  Mr.  Jones,  In  section  19  of  his  work  on 
Evidence,  says: 

"The  mere  withholding  or  failing  to  produce 
evidence,  which  under  the  circumstances  would 
be  expected  to  be  produced,  and  which  is  avail- 
able, gives  rise  to  a  presumption  against  the 
party.  It  is  a  presumption  less  violent  than 
that  which  attends  tbe  fabrication  of  testimony 
or  the  suppression  of  documents  in  which  other 
parties  have  a  legal  interest;  but  the  courts 
recognize  and  act  upon  the  natural  inference 
that  tbe  evidence  is  held  back  under  such  cir- 
cumstances because  it  would  be  unfavorable. 
Said  Lord  Mansfield:  'It  is  certainly  a  maxim 
that  all  evidence  is  to  be  weighed  according 
to  tbe  proof  which  it  was  In  tbe  power  of  one 
side  to  nave  produced  and  in  the  power  of  the 
other  to  have  contradicted.'  " 

It  Is  undisputed  that  the  cable  broke,  while 
It  was  being  used  for  the  purpose  for  which 
It  was  Intended,  and  at  a  time  when  there 
was  no  load  on  the  elevator.  The  only  evi- 
dence In  the  record  regarding  the  cable  and 
its  fitness  for  the  work  In  question  is  that 
of  the  defendant,  w;ho  testified  that  he  pur- 
chased a  300-foot  %-lnch  cable  for  the  eleva- 
tor hoist  from  the  manufacturer  In  St  Paul, 
Minn.;  that  the  cable  arrived  in  Bismarck 
about  the  15th  of  August  Certain  corre- 
spondence was  offered  in  evidence  by  defend- 
ant showing  that  the  defendant,  before  pur- 
chasing the  cable,  made  inquiries  as  to  the 
price  for  which  it  could  be  obtained.  On 
cross-examination  the  defendant  admitted 
that  he  obtained  quotations  of  prices  on  the 
cable  from  different  houses  and  accepted  the 
best  terms,  although  he  states  that  he  cannot 
remember  whether  he  accepted  the  cheapest 
possible  terms  or  not  The  record  also  con- 
tains an  invoice  showing  that  the  price  of 
the  cable  after  deducting  all  discounts  was 
$17.55.  There  is  absolutely  no  testimony  of 
any  kind,  aside  from  this,  to  show  that  the 
cable  was  of  sufficient  strength  or  fitted  for 
the  work  for  which  It  was  used,  nor  is  there 
any  evidence  of  any  kind  showing  that  any 
Inspection  was  ever  made.  Appellant's  coun- 
sel seems  to  rely  implicitly  on  the  proposition 
that  he  has  conclusively  established  the  suffi- 
ciency of  this  cable  by  showing  that  a  new 
cable  was  purchased  about  August  15th,  even 
though  the  accident  did  not  occur  until  No- 
vember 16th.  There  is  absolutely  no  evi- 
dence of  the  condition  of  the  cable  on  Novem- 
ber 15th,  or  any  time  after  August  15th.  And 
the  testimony  as  to  its  condition  on  that  date 
is  limited  to  the  matters  above  spedfled. 
The  testimony  shows  that  the  cable  broke 
while  it  was  being  used  for  the  purpose  for 
which  it  was  Intended,  and  at  a  time  when 
there  was  no  load  on  the  elevator.  If  the 
approximate  cause  of  plaintlft's  fall  in  the 
first  place  was  the  ftiUnre  on  the  part  of  the 
defendant  to  establish  a  8yst«n  of  signals, 
still  plaintiff's  Injuries  would  probably  not 
have  been  very  great  if  thecaUe  liad  not 
broken.  So  clearly  the  breaking  of  the  cable 
was  directly  a  contributory  canse  to  the  in- 
juries sustained  by  tbe  plaintiff.    Xbe  testl- 
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mony  of  the  foreman,  Iiaraon,  Is  to  the  effect 
that  no  signals  had  been  provided,  and  that 
he  had  ordered  a  discontinuance  of  all  sig- 
nals. The  testimony  of  the  engineer  Is  to  the 
effect  that  he  recognized  a  certain  system  of 
signaK  The  testimony  of  the  engineer  is 
also  to  the  effect  that  he  had  operated  a 
hoisting  engine  only  during  a  part  of  the  last 
two  summers.  Does  this  testimony  conclu- 
sively establish  that  the  cable  was  free  from 
defects,  and  that  the  engineer  was  sufficiently 
skilled  to  perform  his  labor  under  the  cir- 
cumstances as  disclosed  by  the  evidence  In 
this  case? 

At  the  time  of  the  trial  the  plaintiff's  coun- 
sel demanded  that  the  cable  be  produced. 
Defendant's  counsel  stated  in  reply  that  he 
"did  not  have  the  pleasure  of  living  in  Bis- 
mardc,"  and  did  not  know  where  it  was. 
Clearly  this  was  no  sufficient  explanation. 
It  Is  a  well-settled  rule  of  evidence  that  the 
failure  or  refusal  of  a  party  to  produce  evi- 
dence particularly  within  bis  knowledge  and 
control,  and  which  would  have  an  Important 
bearing  upon  the  facts  In  dispute,  warrants 
the  inference  that  it  would  be  unfavorable  to 
his  contention.  See  Chamberlain  on  EJvi- 
dence,  f  1081a.  In  this  state  this  rule  has 
been  made  a  part  of  our  statutory  law.  Sec- 
tion 7936,  Compiled  Laws,  reads: 

"AU  other  presumptions  are  satisfactory.  If 
imcontradicted.  They  are  denominational  dis- 
putable presumptions,  and  may  be  contradicted 
by  other  evidence.  The  following  are  of  that 
kind:  •  •  •  6.  That  evidence  willfully  aup- 
pressed  would  be  adverse  if  produced.  0.  That 
higher  evidence  would  be  adverse  from  inferior, 
being  produced." 

[9]  The  very  best  evidence  of  the  condi- 
tion of  the  cable  and  whether  or  not  it  was 
defective  was  the  cable  its^f.  This  was  the 
property  of  the  defendant  This  action  was 
oommenced  on  February  11,  1911,  or  within 
three  months  after  the  accident  occurred. 
The  complaint  charged  the  defective  cable  as 
one. of  the  grounds  of  negligence.  The  de- 
fendant knew  he  would  be  called  upon  to  an- 
swer this  charge,  and  both  be  and  his  attor- 
neys must  have  known  that  the  cable  itself 
would  be  evidence  at  the  very  highest  degree; 
yet,  under  those  circumstances,  the  cable  is 
not  produced,  even  upon  demand  of  the  plain- 
tiff. Defendant  could  have  been  permitted 
to  go  on  the  stand  as  a  witness  and  explain 
the  absence  of  the  cable,  but  this  was  not 
done.  The  only  explanation  offered  was  the 
statement  of  counsel,  not  under  oath,  and 
hence  of  absolutely  no  evidentiary  value. 
Under  the  laws  of  this  state,  the  failure  to 
produce  the  cable,  until  rebutted  by  com- 
petent evidence,  was  of  itself  evidence  of  the 
fact  that  the  cable  was  defective,  and  that,  if 
produced,  it  would  show  such  defect.  It  also 
seems  to  as  that,  under  the  facts  in  this  case, 
the  occorrence  of  the  injury,  in  the  manner 
and  under  the  circumstances  shown  to  exist. 
Is  of  itself  sufficient  evidence  of  the  defect 
«t  the  cable  and  the  negligence  of  the  defend- 


ant In  using  a  defective  cable;  m.  In  other 
words,  that  the  doctrine  of  "res  ipsa  loquitur" 
applies.  In  Griffin  v.  Boston  &  A.  R.  Co.,  148 
Mass.  143,  19  N.  E.  168,  1  li.  E.  A.  698,  12 
Am.  St  Rep.  626,  the  court  reasoned  as  fol- 
lows: 

"The  separation  of  a  train  in  consequence  of 
the  spreading  of  a  link,  where  nothing  further 
appears,  is  more  naturally  to  be  attributed  to  an 
imperfection  or  defect  in  the  linlt  than  to  any 
other  cause.  Ordinarily,  such  separation  would 
not  happen  if  the  link  was  sound  and  suitable 
for  use.  If  the  link  was  not  sound  and  suitable 
for  use,  the  fact  of  its  being  used  in  that  condi- 
tion properly  calls  for  explanation  from  the  de- 
fendant; and  if,  under  such  circumstances,  the 
defendant  fails  to  put  in  any  evidence,  some  in- 
ference against  it  may  be  drawn  therefrom.  The 
fact  may  be  susceptible  of  an  explanation  suffi- 
cient to  exonerate  the  defendant.  But,  in  the 
absence  of  such  explanation,  we  think  the  jury 
might  properly  infer  negligence  on  the  part  of 
the  defendant.  Primarily,  in  such  case  one  may 
properly  look  to  the  railroad  company  ItseU, 
whose  duty  it  is  to  use  reasonable  care  to  pro- 
vide safe  instruments  and  means  for  operating 
the  railroad.  In  the  absence  of  any  explanation 
by  the  company,  it  is  more  probable  that  the 
separation  of  the  train  was  from  a  cause  for 
which  it  would  be  responsible  than  that  it  waa 
from  a  cause  for  whidi  it  would  not  be  respon- 
sible." 

And  In  Houston  v.  Brush,  66  Vt  331,  29 
Atl.  380,  it  appeared  that,  although  a  derrick 
which  gave  way  owing  to  the  working  out 
of  a  pin  was  almost  dally  subjected  to  the 
strain  of  lifting  heavy  stones,  it  had  not  been 
inspected  to  see  if  it  was  safe  in  this  respect 
for  abont  80  days  prior  to  the  accident  The 
court  said : 

"The  working  out  of  the  pin  was  an  accident 
which,  in  the  ordinary  course  of  things,  does  not 
occur  if  those  who  have  the  care  and  manage- 
ment of  a  derrick  use  proper  care.  The  case 
standing  thus,  we  think  the  jury  had  a  right  to 
consider  the  fact  that  the  pin  came  out  as  it  did, 
and  from  it  to  draw  the  inference  that  the  de- 
fendant had  failed  to  exercise  ordinary  care." 

In  the  same  case  the  court  also  said : 
"There  was  no  evidence  that  either  the  plain- 
tiff or  the  defendants  bad  any  apprehension  that 
an  accident  like  this  might  happen,  or  knew  that 
the  pin  was  off.  The  case  standing  thus,  the 
plaintiff  clearly  had  the  right  to  go  to  the  jury 
on  the  questions  whether  the  tackle  block  in  the 
first  instance  was  reasonably  fit  for  the  use  to 
which  it  was  to  be  put  and,  if  so,  whether  the 
defendants  had  properly  inspected  it  and  kept  it 
in  reasonably  good  repair,  so  that  the  plaintiff's 
injuries  were  not  the  result  of  a  shortage  of  le- 
gal duty  on  their  part.  But  the  defendants  in- 
sist that  the  negligence,  if  any,  in  respect  to  the 
block,  was  the  negligence  of  Bailey,  who  bad 
charge  of  it,  and  that  be  was  a  fellow  servant  of 
the  plaintiff,  and  consequently  there  can  be  no 
recovery  by  the  plaintiff  against  them.  The  mas- 
ter is  liable  for  the  negligence  of  his  servant 
while  discharging  a  duty  which  the  master  owes 
to  a  general  workman  in  his  employ.  If  the 
tackle  block  was  unsafe  and  unfit  for  use  in  the 
respect  complained  of,  when  it  came  from  the 
manufacturer  and  was  pnt  upon  the  derrick,  or 
subsequently  became  so  by  reason  of  the  failure 
of  the  defendants  to  properly  inspect  it  and  keep 
it  in  repair,  they  are  liable,  whether  this  condi- 
tion resulted  from  their  own  negligence  or  from 
the  negligence  of  some  servant  to  whom  they 
delegated  the  performance  of  the  duty  which  the 
law  imposed  upon  them.  -  Davis  v.  Railroad  Co- 
65  Vt  84,  46  Am.  Rep.  690;  Deer.  Neg.  ISS." 
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In  SuIUvan  v.  Beed  Fousdry  Co.,  207  Mass. 
280,  93  N.  D.  676,  paragraph  2ottbe  syllabus 
reads : 

"The  unexplained  fact  that  a  hook  bn>ke  whfle 
holding  a  weight  mnch  leas  than  a  sound  hook 
of  the  same  sise  should  hold  la  evidence  of  the 
hooli's  defective  condition." 

And  In  discussing  tbls  matter  ta  the  opin- 
ion the  court  said : 

"It  is  strenuously  urged,  however,  that  there 
was  no  evidence  that  Uie  hook  was  weak.  So 
far  08  respects  the  testimony  of  the  experts  and 
of  those  who  had  made  a  personal  examination 
of  the  hook,  it  must  be  said  that  there  is  a  very 
strong  case  made  oat  for  the  defendant  on  this 
point  But  after  all  there  was  some  conflict  in 
this  part  of  the  evidence,  and  it  was  for  the  jury 
to  say  what  credit  they  would  give  to  Miller,  the 
expert  called  by  the  plaintiff.  Moreover,  one 
salient  fact  must  not  be  lost  sight  of:  The  hook 
broke  while  holding  a  weight  much  less  than  a 
hook  of  that  size  •  •  *  should  have  held. 
That  fact  unexplained  is  of  itself  evidence  of  a 
defective  condition.  Doherty  v.  Booth,  200 
Mass.  622,  86  N.  E.  045.  and  cases  dted. 
•  •  •  The  question  of  the  soundness  or  suit- 
ableness of  the  hook  was  properly  left  to  the  ju- 
ry. The  defendant  further  says  that,  even  if  the 
hook  was  defective,  there  is  no  evidence  that  the 
defendant  was  negligent  in  not  ascwtaining  that 
fact.  The  book  had  been  used  several  months. 
In  view  of  the  evidence  as  to  the  material  of 
which  the  hook  was  made,  as  to  the  length  of 
time  it  had  been  used,  and  the  kind  of  use,  in- 
cluding its  exposure  to  fire,  as  to  the  effect  rea- 
sonably to  be  expected  therefrom  upon  it  by  way 
of  crystallization  or  otherwise,  and  as  to  thelack 
of  inspection,  the  question  of  the  negligence  of 
the  defendant  was-  for  the  Jury." 

It  will  be  noted  that  to  the  case  of  Sulli- 
van V.  Reed  Foundry  C!o.,  supra,  defendant 
offered  evidence  to  show  that  the  bo(^  was 
not  defective.  In  the  instant  case  no  evi- 
dence was  offered  by  defendant  to  prove  that 
the  cable  In  the  first  instance  was  of  suffi- 
cient strength,  or  that  any  inspection  thereof 
was  ever  made ;  the  cable  was  not  produced. 
It  is  a  far  stronger  case  for  the  application 
of  the  maxim  of  res  ipsa  loquitur  than  the 
case  dted  above.  The  maxim  of  res  ipsa 
loquitur  is  founded  in  Justice  and  reason. 
As  was  said  by  the  Supreme  Ctourt  of  Ver- 
mont In  Houston  v.  Brush,  66  Vt  331,  29  AtL 
380: 

"■Without  attempting  to  formulate  a  rule  em- 
bracing every  case  to  which  the  maxim  is  to  be 
applied,  we  think  it  is  clear,  from  the  authorities 
cited,  that  when  the  defendant  owes  a  duty  to 
the  plaintiff  to  use  a  certain  degree  of  care  in 
respect  to  the  thing  causing  the  accident,  to  pre- 
vent the  occurrence  of  such  accident,  and  the 
thing  is  shown  to  be  nnder  the  management  of 
the  defendant  or  his  servants,  and  the  accident 
is  such  as,  in  the  ordinary  course  of  things,  does 
not  occur  if  those  who  have  the  management 
use  proper  care,  it  affords  evidence,  in  the  ab- 
sence of  evidence  showing  that  it  happened  with- 
out the  fault  of  the  defendant,  that  the  accident 
arose  from  the  lack  of  the  requisite  care.  In 
such  case  the  occurrence  itself,  unexplained, 
shows  prima  fade  a  shortage  of  legal  duty  on 
the  part  of  the  defendant.  This  doctrine  does 
not  dispense  with  the  rule  that  the  party  who 
alleges  negligence  must  prove  it;  but,  on  the 
contrary,  it  only  determines  the  mode  of  proving 
it,  or  what  shall  be  prima  facie  evidence  of  neg- 
ligence in  a  certain  class  of  cases.  In  the  case 
•t  btat  the  defendants  owed,  the  re<iniaite  duty  to 
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the  plaintiff  to  bring  the  case  within  the  rule. 
It  is  evident  that  the  accident  would  not  have 
occurred  if  the  pin  bad  not  worked  out  so  as  to 
cause  the  wheel  to  fall." 

In  the  instant  case,  bow  could  platotiff 
prove  affirmatively  by  extrinsic  evidence  that 
the  cable  was  defective  or  insufficient?  The 
plaintiff  was  not  required  to  Inspect  the  ca- 
ble, and  such  lnsi>ection  doubtless  would  have 
been  unavailing,  as  plaintiff  was  not  pre- 
sumed to  be  an  expert  in  matters  of  that 
kind;  bis  duties  were  of  a  different  charac- 
ter. The  cable  was  removed  after  it  was 
broken,  and  not  produced  for  the  Jury's  in- 
spection. It  is  obvious  that  plaintiff  would 
be  absolutely  unable  to  prove  any  defect,  ex- 
cept such  as  would  be  Inferred  from  the  hap- 
pening of  the  accident  itsell  The  defendant 
was  in  poeitioB  to  prove  the  fitness  of  the 
cable  for  Its  Intended  use,  the  inspection 
thereof  ttoax  time  to  time,  and  its  freedom 
from  defect  at  the  time  of  the  accident.  If 
such  were  the  case.  These  were  matters  pe- 
culiarly within  his  knowledge,  and  upon 
which  he  could  have  furnished  proof  if  he 
desired.  The  maxim  of  res  ipsa  loquitur 
sprang  toto  existence  by  reason  of  the  verst 
tocrease  to  modern  times  of  the  use  of  power- 
ful machinery,  harmless  to  normal  operation, 
but  capable  of  serious  human  injury  If  not 
constructed  or  managed  In  a  certain  mode. 
Wlgmore  on  Evidence,  |  2509.  And  it  was 
totended  to  apply  to  cases  such  as  the  one  at 
bar.  It  is  self-evident  that,  U  the  cable  on 
November  16tb  bad  been  of  sufficient  strength 
and  free  from  defect.  It  could  not  iuid  would 
not  have  broken.  That  the  breaktog  of. the 
cable  under  these  circumstances  was  of  it- 
self sufficient  to  raise  a  presumption  of  neg- 
ligence is  sustained  by  the  overwhelming 
weight  of  authority.  See,  also,  Jones  on  Evl  - 
dence,  i  19. 

It  has  been  held  that  the  maxim  of  res 
Ipsa  loquitur  applied,  and  that  the  Jury  would 
be  Justified  to  finding  the  defendant  negli- 
gent and  the  plaintiff  entitled  to  recovery,  to 
the  following  cases:  Where  a  hook  us^  to 
lift  a  smoke  sta<^  straightened  from  the 
mere  weight  of  the  smokestack  (Bi  Paso 
Foundry,  etc.,  v.  De  Guereque,  46  Tex.  Civ. 
A  pp.  86,  101  S.  W.  814) ;  where  a  chato  which 
was  part  of  an  elevator  wholly  under  th9 
control  of  the  master  fell  (Konlgsberg  v.  Da- 
vis, 67  Misc.  Eep.  630,  108  N.  T.  Supp.  595); 
where  an  elevator  fell  (Fearlngton  v.  Black- 
well  Durham  Tobacco  Co.,  141  N.  C.  80,  53 
S.  E.  662) ;  where  a  safety  clutch  on  an  ele 
vator  failed  to  work  (National  Biscuit  Co.  v. 
Wilson  [Ind.  App.]  80  N.  B.  33);  where  am. 
elevator  to  charge  of  defendant's  engtoeei 
fell  without  fault  on  the  part  of  the  one  whe 
was  operating  it  (Dahlen  v.  N.  Y.  Ufe  Ina 
Co.,  109  Minn.  337,  123  N.  W.  926);  where 
a  belt  creeps  automatically  frcon  one  pulley 
to  another  (Petrarca  v.  Qutdnlck  Mfg.  Co.,  27 
R.  I.  265,  61  Atl.  648) ;  where  a  rope  used  to 
handle  heavy  timbers  broke  (Jefferya  v.  Neb. 
Bridge  Supply  &  Lumber  Co.  [O.  iXi  157  Fed.. 
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932) ;  where  a  scaffold  furnished  by  the  mas- 
ter fell  while  being  used  in  the  manner  in- 
tended (Cleary  v.  Gen.  Con.  Co.,  63  W^sh. 
254,  101  Pac.  888) ;  where  a  piece  of  timber 
fell  during  the  construction  of  a  building 
(Kain  V.  Roebling  Oonatr.  Ct».,  72  Misc.  Rep. 
34, 129  N.  T.  Supp.  151) ;  where  a  buffer  iron 
fell  off  the  bolt  on  which  it  was  hung  be- 
cause the  split  key  holding  it  in  place  fell 
out  (Sullivan  t.  Rowe,  194  Mass.  500,  80  N. 
E,  459);  where  a  crowbar  fell  from  upper 
story  of  a  building  where  servants  were  at 
work,  and  fell  upon  the  plaintiff,  who  was 
working  below  (Johnson  v.  Metropolitan  St 
By.  Co.,  104  Mo.  App.  688,  78  S.  W.  275); 
where  a  servant  at  her  place  of  work  is  in- 
jured by  the  fall  of  a  barrel  from  a  plat- 
form above  her  (Armonr  v.  Golkowska,  202 
lU.  144,  66  N.  B.  1037);  where  a  brick  falls 
from  a  portion  of  a  building  where  only 
bricklayers  employed  by  defendant  are  at 
work,  and  injures  the  plaintiff  (Guldseth  ▼. 
Carlin,  19  App.  Dlv.  588,  46  N.  T.  Supp.  357) ; 
where  a  brake  chain  broke,  throwing  a  brdke- 
man  to  the  ground  (Galveston,  etc.,  Ry.  Co. 
V.  Harris,  48  Tex.  Civ.  App.  434,  107  S.  W. 
108);  where  a  piece  of  timber  which  has 
been  left  leaning  against  a  post  falls  (Sacke- 
witz  V.  American  Biscuit  Mfg.  Co.,  78  Mo. 
App.  144);  where  a  dumb-waiter,  while  un- 
loaded, falls  from  the  fifth  floor  of  a  ware- 
house and  injures  an  employ^  who  has  in- 
clined his  head  within  the  shaft  to  hear  or- 
ders given  from  another  floor,  as  was  cus- 
tomary (Wlnkelmann  ft  B.  Dug.  Co.  v.  Colla- 
day,  88  Md.  78,  40  Atl.  1078);  where  the 
place  which  a  miner  was  required  to  ptlss 
over  gave  way  in  a  sudden  and  unexplained 
way  (Lentino  v.  Ft  Henry  Iron  Ore  Co.,  71 
App.  Dlv.  466,  76  N.  T.  Supp.  755) ;  where  a 
rock  fell  from  the  roof  of  a  tunnel  Into  which 
the  servant  was  ordered  to  take  the  train  (L. 
ft  N.  B.  R.  Co.  V.  Cason  [Ky.]  116  S.  W.  716) ; 
where  a  bucket  in  which  the  plaintiff  was 
being  hoisted  from  a  mine  fell  down  the 
shaft  because  the  cable  ran  off  the  drum 
(Texas,  etc.,  Co.  v.  Daves,  41  Tex.  Civ.  App. 
289,  92  S.  W.  275) ;  where  an  open  window  in 
the  office  of  a  railroad  company  falls  on  one 
who  was  presenting  an  order  for  payment  in 
accordance  with  a  custom  of  the  company 
'  to  pay  its  employes  through  such  window 
(Carroll  v.  C,  B.  &  N.  R.  B.  Co.,  99  Wis.  399, 
75  N.  W.  176,  67  Am.  St  Rep.  872);  where 
plaintiff,  who  was  walking  along  a  pathway 
outside  of  the  railroad  company's  right  of 
way,  waa  stni<^  by  cross-ties  as  they  fell 
from  a  moving  train  (Howaer  v.  Cumberland 
&  P.  B.  B.  Co.,  80  Md.  146,  30  Atl.  006,  27 
U  B.  A.  154,  46  Am.  St  Bep.  832) ;  where 
an  Iron  ear  which  connected  the  trolley  with 
a  guy  broke,  and  fell  on  plaintiff's  head 
(Dggla  V.  West  End  St  By,  Co.,  160  Mass. 
351,  35  N.  B.  1126,  39  Am.  St  Bep.  481). 

It  should  also  be  remembered  that  at  the 
time  the  cable  broke  It  was  being  used  for 
the  purpose  for  Wblcb  it  was  intended,  and 
was   not  belBf  nabjected  to   any  unusual 


strain.  Under  such  drenmstanoes  the  max- 
im of  res  ipsa  loquitur  is  especially  applica- 
ble. Hannan  v.  American  Steel  ft  Wire  Co., 
193  Mass.  127,  78  N.  B.  749;  Folk  ▼.  SchaeC- 
fer  et  al.,  186  Pa.  253,  40  Atl.  401;  Cleary 
V.  General  Contracting  Co.,  53  Wash.  254,  101 
Pac.  888;  Stewart  v.  Ferguson,  164  N.  T. 
553,  58  N.  B.  662. 

[12-14]  Generally  speaking,  and  in  connec- 
tion with  this  and  the  other  portions  of  the 
instructions  which  are  complained  of,  we 
may  add  that  the  law  of  the  case  has  been 
established  by  our  former  opinion  in  Wyldes 
V.  Patterson,  24  N.  D.  218,  139  N.  W.  577. 
We  are  still  of  the  opinion  that  It  was  there 
correctly  stated.  That  decision,  at  any  rate, 
is  controlling  upon  us  here.  See  Hayne's  New 
Trial  and  Appeal,  vol.  2,  p.  1658,  and  ca.«es 
dted.  So,  too,  the  instructions  with  which 
we  are  concerned  are  those  to  which  excep- 
tions were  taken;  all  the  other  portions  of 
the  instructions  will  be  regarded  as  the  law 
of  the  case.  2  Cyc.  724.  See,  also.  Appeal 
and  Error,  1  Dec.  Dig.  {  2C3  (1).  The  trial 
court  in  its  Instructions  outlined  the  issues 
as  formed  by  the  pleadings.  This  was  the 
proper  method  of  outlining  the  issues.  Sack- 
ett  on  Instructions,  {  155.  The  defendant 
did  not  ask  the  court  to  eliminate  any  ques- 
tion raised  by  the  pleadings  from  the  Jury's 
consideration,  with  the  single  exception  of 
the  strength  or  weakness  of  the  cable.  A 
party  should  not  be  heard  to  complain  that 
an  issue  raised  by  the  pleadings  is  Improp- 
erly submitted  to  the  jury  where  no  request 
is  made  for  an  instruction  to  take  same 
away  from  the  Jury's  consideration.  2  Cyc. 
701.  Nor  did  the  defendant  except  to  that 
portion  of  the  Instructiong  outlining  the  is- 
sues; hence  the  correctness  thereof  is  not 
before  this  court  for  determination,  but  they 
are  the  law  of  the  case.  The  only  Instrffc- 
tlons  to  which  exceptions  were  taken  are  the 
following: 

(a)  "You  win  take  into  consideration  all  of 
the  evidence  bearing  upon  the  question  of  negli- 
gence, and  in  the  light  of  it  all  determine  wheth- 
er the  defendant  was,  in  fact,  negligent  as 
charged,  and  whether  the  plaintiff  was,  in  fact 
negligent  in  such  a  manner  as  to  contribute  to 
the  injury." 

(b)  "The  plaintiff  must  so  establish  the  fact  of 
the  alleged  injury,  that  such  alleged  injury  was 
caused  by  and  through  the  negligence  of  the  de- 
fendant in  some  of  the  manners  charged  in  the 
complaint." 

(c)  "I  charge  you,  gentlemen  of  the  jury,  that 
it  was  the  direct,  personal,  and  absolute  obli- 
gation of  the  defendant  in  this  case  to  provide 
reasonably  safe  and  suitable  machinery  and  ap- 
pliances for  the  busineiB  then  in  band.  ThtB  in- 
cludes the  exercise  of  reasonable  care  in  furnish- 
ing such  appliances.  An  employer  must  famish 
a  safe  ^ace  in  which  his  employ^  is  to  work." 

(d)  "I  charge  you  that  the  plaintiff  herein  by 
his  contract  of  employment  with  the  defendant 
did  not  BBSume  the  risks  arising  from  the  want 
of  sufiicient  and  skilled  labor,  or  from  defective 
machinery,  or  other  instrumentB  with  which  he 
had  to  work." 

(e)  "I  charge  you  that  it  was  the  duty  of  the 
defendant  in  this  case  to  fumlab  the  plaintiff 
with  safe  and  suitable  appliances  with  which  to 
perform  the  work  required  of  him,  and  also  to 
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see  that  the  aiame  were  kept  ta  proper  repair, 

and  if  this  duty  was  negligently  performed,  and 
the  plaintiff  sustained  any  injury  thereby,  the 
defendant  was  responsible  in  damages." 

The  flrst  Instructlcm  excepted  to  (a)  Is 
merely  a  portion  of  the  instruction  relative  to 
the  law  of  negligence.  The  entire  Instrnc- 
tion  la  as  follows: 

"In  determining  the  question  of  negligence, 
both  on  the  part  of  the  plaiutiff  and  the  defend- 
ant you  should  consider  all  the  circumstances 
under  whieh  the' defendant  caused  the  acts  to  be 
performed  alleged  in  the  complaint,  and  under 
which  he  failed  to  act,  if  you  find  that  he  did 
fail  In  anch  respect.  You  have  a  right  to  take 
into  consideration  the  conditions  snrroniiding  the 
injury,  the  situaticMi  of  the  parties,  the  charac- 
ter and  location  of  the  machinery  and  appliances 
and  the  building  under  construction,  and  their 
location  with  respect  to  each  other,  the  fact  that 
the  employment  of  the  plaintiff  was  or  was  not 
a  dangerous  one,  the  fact  that  the  plaintiff  was 
or  was  not  aware  of  the  nature  of  such  employ- 
ment, the  fact  of  whether  or  not  it  was  neces- 
sary that  a  code  of  signals  be  promulgated  and 
enforced  in  order  to  insure  the  reasonably  safe 
carrying  out  of  the  operations  then  in  hand—in 
fact,  all  of  the  facts  and  circumstances  and  con- 
ditions existing  at  the  time  of  the  alleged  ac- 
cident, ^ou  will  take  into  consideration  all  of 
the  evidence  bearing  upon  the  question  of  neg- 
ligence, and,  in  the  light  of  it  all,  determine 
whether  the  defendant  was,  in  fact,  negligent  as 
charged,  and  whether  the  plaintiS  was,  in  fact, 
negligent  in  such  manner  as  to  contribute  to  the 
injury." 

Will  any  one  seriously  contend  that  this 
instruction,  taken  as  a  whole.  Is  erroneous? 
It  seems  to  ns  that  such  contention  would 
be  untenable. 

In  the  case  of  the  second  Instruction  (b) 
also  appellant  has  selected  a  part  of  an  In- 
struction; In  fact,  a  mere  clause  out  of  a 
sentence.  It  seems  to  us  that  there  might 
be  a  question  If  such  exception  presents  any- 
thing for  this  court  to  review.  The  entire  in- 
struction Is  as  follows: 

"Furthermore,  gentlemen  of  the  jury,  I  charge 
yon  that,  the  plaintiff  in  this  case  havini?  sot 
up  those  facts  which  he  relies  upon  as  giving 
hun  the  right  to  recover  here,  the  burden  is  upon 
him  to  establish  to  your  satisfaction  by  a  fair 
preponderance  of  the  evidence,  that  is,  by  a 
greater  weight  of  evidence,  the  existence  and 
truth  of  those  facts,  and,  if  the  plaintiff  fails  to 
so  establish  those  facta,  then  and  in  that  case 
your  verdict  here  must  be  for  the  defendant: 
that  is,  the  plaintiff  must  so  establish  the  fact  of 
the  alleged  injury,  that  snch  alleged  injury  was 
caused  by  and  through  the  negligence  of  the  de- 
fendant in  some  of  the  manners  charged  in  the 
complaint,  and  the  amount  of  the  damage  that 
the  plaintiff  suffered  by  reason  of  such  injury. 
And  if  be  fails  to  establish  any  or  all  of  those 
facts,  then  he  has  f<tiled  to  make  out  his  case, 
and  you  must  find  against  him." 

It  will  be  observed  this  instmctlcHi  relates 
to  the  burden  of  proof,  and  it  is  not  con- 
tended that  the  law  thus  charged  is  erro- 
neous. The  cmly  possible  complaint  relates 
to  the  reference  made  to  the  issues  In  the 
case.  As  already  stated,  no  exception  is 
taken  to  that  part  of  the  charge  outlining 
the  Issues;  hence  the  same  will  be  regarded 
as  the  law  of  the  case,  and  la  not  subject  to 
review.  The  instruction  was  limited  to  the 
harden  of  pimrf,  and  clearly  Impressed  upon 


the  Jury  the  fkct  fbat  the  plalntifr  mtut  prove 
his  case  before  he  oould  recover.  This  of  It- 
self was  equivalent  to  an  Instruction  to  dis- 
regard aDegatlMis  of  negligence  not  proven, 
and  this  Is  especially  so  when  taken  In  con- 
nection with  the  portion  of  the  charge  Imme- 
diately following,  which  was  as  follows: 

"I  charge  you,  as  a  matter  of  law,  that  you 
cannot  infer  that  the  defendant  was  negligent 
merely  because  of  the  happening  of  the  accident. 
The  i^laintiff  must  prove  by  a  fair  preponder- 
ance of  the  evidence  that  the  accident  was  caus- 
ed by  some  default  or  neglect  on  the  part  of  the 
defendant,  irrespective  of,  and  independent  of, 
the  happening  of  the  accident" 

In  case  of  the  third  Instruction  (e)  also  ap- 
pellant merely  selects  a  part  of  an  Instruc- 
tion. The  complete  Instruction  was  as  fol- 
lows: 

"I  charge  you,  gentlemen  of  the  Jury,  that  it 
was  the  direct  personal  and  absolute  obligation 
of  the  defendant  in  this  case  to  provide  reason- 
ably safe  and  suitable  machinery  and  appliances 
for  the  business  then  in  hand.  This  includes  the 
exercise  of  reasonable  care  in  furnishing  such 
appliance.  An  employer  must  fnrnish  a  safe 
placo  in  which  his  employe  is  to  work.  But  the 
defendant  was  not  an  insurer  of  the  plaintiff's 
safety,  nor  of  any  of  the  appliances  which  the 
plaintiff  was  required  to  use,  nor  was  he  an  in- 
surer of  the  methods  of  the  doing  of  the  work 
in  whidi  the  plaintiff  was  engaged  at  the  time 
of  the  accident,  but  the  defendant  was  only  re- 
quired to  exercise  ordinary  care;  that  is,  such 
care  as  a  man  of  ordinary  prudence  would  exer- 
cise in  the  like  or  similar  circumstances.  The 
plaintiff  assumed  the  risks  naturally  and  ordi- 
narily incident  to  the  work  in  which  he  was  en- 
gaged at  the  time  of  the  accident  and  in  the 
course  of  bis  employment." 

This  Is  a  correct  statement  of  the  law.  As 
was  said  by  this  court  In  Cameron  v.  O.  N. 
Ry.  Co.,  8  N.  D.  124,  130,  77  N.  W.  1016, 1018: 

"It  is  well  settled  that  the  master  must  furnish 
the  servant  with  reasonably  safe  and  suitable 
machinery  and  appliances,  and  it  the  master 
fails  in  this  duty,  and  the  servant  is  injured 
thereby  while  in  the  exercise  of  due  care,  the 
master  will  be  liable  for  such  injury.  The  mas- 
ter is  bound  to  observe  all  the  care  which  pru- 
dence and  the  exigency  of  the  situation  require 
with  respect  to  furnishing  instrumentalities  ade- 
quately safe  for  the  use  of  the  servant,  and, 
when  sucli  instrumentalities  are  furnished,  the 
master  is  required  further  to  exercise  due  care 
in  keeping  the  same  safe  and  serviceable ;  and, 
with  this  end  in  view,  the  master  is  bound  to 
make  seasonable  inspection  of  the  condition  of 
the  instrumentalities  furnished  for  the  use  of 
the  servant.  These  rules  are  familiar,  and  are 
so  frequently  reiterated  by  the  courts  that  au-- 
tbority  in  their  support  is  unnecessary." 

See,  also,  Sackett  on  Instructions,  i{  1495, 
1496. 

The  fourth  instruction  excepted  to  (d)  is 
not  even  a  complete  sentence,  but  merely  a 
qualifying  clause,  qualifying  the  remainder 
of  the  sentence.  The  complete  Instruction  is 
as  follows: 

"Furthermore,  I  charge  yon  that  he  likewise 
assumed  such  risks  connected  with  the  method  of 
doing  the  work  in  the  manner  in  which  it  was 
being  done  at  the  time  he  was  injured  as  ho 
knew  and  appreciated,  or  in  the  exercise  of  or- 
dinary care  should  have  known  and. appreciated. 
The  plaintiff  was  required  to  use  reasonable  care 
for  his  own  safety.  The  law  will  not  permit 
him  to  say  he  did  not  see  that  whieh  was  oltvi' 
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008,  and  that  lie  did  not  know  or  appreciate 
things  which  should  be  known  and  appreciated 
by  persons  of  ordinary  intelligeace.  The  plain- 
tiff cannot  be  permitted  to  shut  his  eyes  and  say 
he  did  not  see,  nor  to  close  his  ears  and  say  he 
did  not  hear ;  but  I  charge  you  that  the  plaintiff 
herein,  by  his  contract  of  employment  with  the 
defendant,  did  not  assume  the  risks  arising  from 
the  want  of  sufficient  and  skilled  labor  or  from 
defective  machinery  or  other  instruments  with 
which  he  liad  to  work." 

It  must  be  obseryed  that  this  la  a  nega- 
tlTe  Instruction,  and  Is  limited  expceasly  to 
the  question  of  the  assumption  of  risk.    It 
Is  conceded  that  it  is  a  correct  statement  of 
the  law  as  an  abstract  proposition.    Appel- 
lant's attack  on  this  instruction  is  predicat- 
ed on  the  erroneous  assumption  that  this  In- 
struction  authorizes   the   jury   to   return   a 
verdict  against  the  defendant  on  a  ground 
of  negligence  not  InTOlved.     This  argument 
Is  wholly  fallacious,  and  worthy  of  little  con- 
sideration.   Hie  court  had  already  carefully 
instructed  on  the  questions  of  negligence  and 
contributory  negligence  and  assumption  of 
risk.      The    Instruction    challenged    related 
solely  to  the  assumption  of  risk.    It  must  be 
presumed  that  the  Jury  applied  It  In  accord- 
ance with  the  directions  of  the  court,  and  to 
'  the  subject  to  which  Its  application  was  lim- 
ited, and,  this  being  so.  It  seems  clear  that 
defendant  was  not  prejudiced  by  It.     The 
argument  that  jurors  will  take  Isolated  phras- 
es of  a  charge  and  apply  the  same  to  mat- 
ters wholly  foreign  to  the  subject  to  which 
they  relate  is  not  one  which  appeals  to  rea- 
son.   The  jurors  are  presumed  to  be  men  of 
ordinary  Intelligence,  and  to  hare  acted  as 
such.    It  Is  obvious  that.  If  qualifying  claus- 
es are  read  by  themselves,  they  will  convey 
a  meaning  radically  different  from  that  In- 
tended to  be  conveyed  and  actually  conveyed 
by  the  sentence  as  a  whole.    It  the  same 
method  employed  by  appellant's  counsel  In 
this  case  be  adopted  In  construing  the  state 
Constitution,   some   rather  startling   results 
will  be  obtained.    Thus  the  first  clause  of 
section  8  of  the  Constitution  reads:   "Until 
otherwise  provided  by  law,  no  persons  shall, 
for  a  felony,  he  proceeded  against  criminal- 
ly."   And  the  first  clause  of  section  64  reads: 
"No  bill  shall  be  revised  or  amended."    And 
the  first  clause  of  section  73  reads:  "No  per- 
■  sou  shall  be  eligible  to  the  office  of  Governor 
or  Lieutenant  Governor."     Of  course,   the 
clauses  so  selected  are  no  indication  of  tlie 
meaning  conveyed  by  the  respective  sections 
from  which  they  are  quoted,  but  It  demon- 
strates the  unfairness  of  appellant's  counsel 
In  the  exceptions  taken  to  the  charge  to  the 
jury  In  this  case.    He  has  adopted  the  meth- 
od utilized  by  the  atheist  who  invoked  the 
aid  of  the  Bible  in  proving  that  there  was  no 
God.     He  quoted  the  clause,  "There  Is  no 
Ood,"  from  the  fourteenth  Psalm,  when  the 
ooaqilete  sentence  reads,  "The  fool  hath  said 
In  bis  heart.    There  Is  no  God."    So  in  this 
oase  appellant's  counsel   has  selected,   not 
comtdete  Instrnctloas,  aor  even  complete  sea- 


tenoes,  but  isolated  dauses.  The  tmfalmess 
of  this  seems  to  us  to  be  entlt«l7  obvious. 

The  burden  of  establishing  the  defenses, 
not  only  of  contributory  negligence,  but  also 
of  assumption  of  risk,  was  upon  the  defend- 
ant. Shebeck  v.  National  Cradier  Co.,  120 
Iowa,  414,  &4  N.  W.  930,  031;  mcholaus  v. 
Ballroad  Ca,  90  Iowa,  85,  57  N.  W.  694; 
Thompson  ▼.  Railroad  Co.,  70  Minn.  219,  72 
N.  W,  962;  Nadau  v.  White  B.  U  Co.,  76 
Wis.  120,  48  N.  W.  1185,  20  "Am.  St  Rep.  29. 

The  fifth  instruction  challenged  here  (e) 
also  is  only  a  part  of  a  sentence,  the  com- 
plete instruction  being  as  follows: 

"I  further  charge  you  that  it  waa  the  dnty  of 
the  defendant  in  this  case  to  furnish  the  plain- 
tiff with  safe  and  suitable  appliances  with  whidi 
to  perform  the  work  required  of  him,  and  also 
to  see  that  the  same  were  kept  in  proper  repair, 
and  if  this  duty  waa  negligently  performed,  and 
the  plaintiff  sustained  any  injury  thereby,  the 
defendant  was  responsible  in  damages ;  provided 
that  such  negligence  of  the  defendant  was  the 
direct  and  proximate  canse  of  the  injury,  and  that 
the  plaintiff  did  not  contribute  to  the  direct  and 
proximate  cause  of  the  injury  by  his  own  negli- 
gence." 

The  error  urged  with  reference  to  this  in- 
struction— and  this  applies  In  part  to  the  In- 
struction considered  under  point  (c)  above — 
all  goes  to  the  question  of  the  defect  In  the 
cable,  and  Is  fully  covered  by  what  we  have 
said  under  point  (d)  above  and  In  our  pre- 
vious discussion. 

The  trial  court  clearly  was  justified  in  re- 
fusing to  instruct  the  jury  to  disregard  all 
testimony  relative  to  the  breaking  of  the  ca- 
ble. This  point  has  already  been  fully  dis- 
cussed. In  our  opinion,  the  defendant  re- 
ceived far  more  favorable  Instructions  from 
the  court  upon  this  feature  of  the  case  than 
he  was  entitled  to  receive.  The  court,  among 
others,  gave  the  following  instruction: 

"I  diarge  you,  as  a  matter  of  law,  that  you 
cannot  infer  that  the  defendant  was  negligent 
merely  because  of  the  happening  of  the  accident. 
The  plaintiff  must  prove  by  a  fair  preponder- 
ance of  the  evidence  that  the  accident  was  caus- 
ed by  some  fault  or  neglect  on  the  part  of  the 
defendant,  irrespective  of,  and  independent  of, 
the  happening  of  the  accident." 

We  believe  tltat  the  court  would  have  been 
justified  in  Instructing  the  jury  that,  under 
the  evidence  In  the  case,  the  breaking  of  the 
cable  In  the  manner  and  under  the  condi- 
tions which  it  did  raised  a  presumption  that 
such  cable  was  defective,  and  that  the  burden 
was  upon  the  defendant  to  rebut  such  pre- 
sumption. See  Uggla  v.  West  Bind  St  Ry. 
Co.,  160  Mass.  351,  35  N.  B.  1126,  39  Am.  St. 
Rep.  481. 

The  court's  instructions  should  be  taken  as 
a  whole,  and,  when  this  is  done,  we  are  un- 
able to  see  where  appellant  has  any  cause  to 
complain. 

"The  charge  is  entitled  to  a  reasonable  inter- 
pretation. It  is  construed  aa  a  whole,  in  the 
same  connected  way  in  which  it  was  given,  upon 
the  presumption  that  the  jury  did  not  overlook 
any  portion,  but  gave  due  weight  to  It  aa  a 
whole;  and  this  is  so,  although  it  consists  of 
clauses  oricinatins  with  different  oonnaei  and 
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applicable  to  different  phases  of  the  evidence.  > 
If,  when  BO  conatrued,  it  presents  the  law  fairly  I 
and  correctly  to  the  jury,  in  a  manner  not  cal- 
culated to  mislead  them,  it  will  afford  no  ground  i 
for  reversing  the  judgment,  although  some  of  its 
expressions,  if  standing  alone,  might  be  regarded ' 
as  erroneous,  or  because  there  may  be  an  ap- 
parent conflict  between  isolated  sentences,  or  be- 
cause its  parts  may  be  in  some  respects  slightly 
repugnant  to  each  other,  or  because  some  one  of 
them,  taken  abstractly,  may  have  been  errone- 
ous.   If,  therefore,  a  rangle  instruction  is  founct 
which  states  the  law  incorrectly,  and  yet  it  is 
qualified  by  others  in  such  a  manner  that  the  ju- 
ry were  probably  not  misled  by  it,  it  will  not  be 
ground  for  reversing  the  judgment."    Thompson 
on  Trials,  S  2407. 

See,  also,  Gagnler  t.  Fargo,  12  N.  D.  218, 
96  N.  W.  841. 

Bat,  even  though  It  be  oonoeded  that  the 
lostmctlons  are  In  part  erroneous  (which  we 
by  no  means  do),  this  would  not  of  itself 
Jnstlfy  a  reveraaL 

"Courts  of  error  do  not  sit  to  decide  moot 
questions,  but  to  redress  real  grievances.  It  is 
therefore  a  rale  of  nearly  all  the  courts  that  no 
judgment  will  be  reversed  on  account  of  the  giv- 
ing of  erroneous  instructions,  unless  it  appear 
probable  that  the  jnry  were  misled  by  them. 
Elxpressions  of  this  rule  could  be  multiplied  al- 
most without  limit.  Thus  it  is  said  that  instruc- 
tions faulty,  or  technically  erroneous,  will  not 
work  a  reversal  of  the  judgment,  if  the  jury 
were  not  misled,  or  it,  as  a  whole,  the  case  was 
fairly  presented  to  them,  and  especially  if  their 
verdict  is  obviously  correct  So,  although  an  in- 
struction given  to  the  jury  contained  matter  tech- 
nically erroneous,  yet,  if  the  objectionable  part 
was  merely  superfluous,  and  not  calculated  to 
mislead,  the  judgment  will  not  be  reversed  be- 
cause oi  the  giving  of  it"  Thompson  on  Trials, 
$2401. 

"There  is  a  marked  distinction  between  sub- 
mitting to  the  jury  an  instruction  based  upon  a 
hypothetical  state  of  facts  which  there  is  no  evi- 
dence tending  to  prove,  and  what  is  termed  an 
abstract  instruction.  As  a  general  rule,  the 
former  will  be  error,  and  the  latter  not.  By 
the  giving  of  an  abstract  instruction  is  under- 
stood the  statement  of  an  abstract  proposition  of 
law,  which  is  irrelevant  to  the  issues  on  trial. 
The  general  rule,  perhaps,  is  that  this  is  not 
ground  of  reversal  in  a  civil  case,  even  where  the 
proposition  of  law  may  be  erroneously  stated, 
since  it  woul4  not  be  likely  to  influence  the 
■  iS!'^  either  way.  'Every  charge  of  a  court'  said 
Willis,  G.  3;  'must  be  tested  by  the  facts  to 
which  it  is  applicable.'  The  annoancement, 
therefore,  of  a  general  principle  in  a  charge 
which  in  the  abstract  may  be  wrong,  will  not  be 
cause  for  reversing  the  judgment  if  it  be  so 
modified  by  the  charge  in  view  of  the  facts  of 
the  case  that  it  could  not  affect  the  rights  of  the 
party  complaining."  Thompson  on  Trials,  i 
S2I. 

"Of  coarse,  it  can  never  be  said  that  the  jury 
were  misled  by  the  giving  of  erroneous  instruc- 
tions, where  they  have  reached  the  correct  re- 
sult by  their  verdict  Accordingly,  it  is  the 
practice  of  most  of  the  courts,  before  passing  up- 
on exceptions  to  instructions,  to  look  into  the 
evidence  and  see  if  the  verdict  was  right,  and,  if 
it  is  found  to  be  so,  the  court  will  look  no  fur- 
ther. The  rule  of  these  courts  is  that  a  good 
verdict  cures  all  errors  in  the  intermediate  steps 
by  which  it  was  reached.  In  England  it  is  no 
ground  for  a  new  trial  that  the  judge  misdirect- 
ed the  jnry,  unless  it  is  shown  that  the  jury  were 
thereby  induced  to  form  a  wrong  conclusion.  If 
the  revising  court  sees  that  justice  has  been 
done  between  the  parties,  they  will  not  set  aside 
the  verdict,  nor  enter  into  a  discussion  of  the 
questions  of  law.  ♦  •  •  »•  Thompson  on  Tri- 
als, (  2402. 


"We  waste  time  in  multiplying  forms  ef  ex- 
pression, beyond  saying  Uiat  tlie  courts  whieh 
entertain  this  conception  refuse  to  reverse  jo^ 
ment  because  of  errors  in  giving  or  refusing  Or 
Etructions,  where  they  can  see  from  the  whole 
record  that  substantial  justice  has  been  done, 
and  that  another  trial  ought  to  produce  the  same 
result    »    •    • "    Thompson  on  Trials,  S  24(». 

The  small  amount  of  the  damages  found 
by  the  jury  shows  that  it  was  not  actuated 
by  passion  or  prejudice.  In  our  opinion,  the 
verdict  Is  just  and  right,  and  the  Judgment 
based  thereon  should  be  affirmed. 

It  la  so  ordered. 

FISK,  C.  3.  (dissenting).  With  all  due  def- 
erence to  the  Judgment  of  my  Associates  who 
Join  in  the  majority  opinion  herein,  I  most  re- 
spectfully disaent  from  the  conclusion  reached, 
as  well  as  from  much  that  is  announced  there- 
in. The  majority  opinion  impresses  the  writer 
as  a  strained  and  wholly  unwarranted  effort 
to  uphold  plaintiff's  recovery  regardless  of 
prejudicial  errors  in  the  record.  This  may 
seem  to  be  a  rather  strong  statement,  but  I 
shall  attempt,  as  briefly  as  possible,  to  sub- 
stantiate my  assertion.  To  start  with,  I  take  It 
for  granted  that  every  person  is  entitled  to  a 
fair  trial,  which  means  a  trial  free  from 
prejudicial  error  (Hlntz  v.  Wagner,  26  N.  D. 
110,  140  N.  W.  729),  and,  as  I  construe  this 
record,  such  a  trial,  with  all  due  respect  to 
the  learned  trial  judge,  was  not  accorded  the 
defendant  I  recognize  the  rule  as  stated  In 
the  majority  opinion  that  a  reversal  will  not 
be  ordered  for  errors  committed  on  the  trial 
where  it  clearly  appears  that  the  verdict  is 
right  and  In  all  likelihood  no  other  result 
would  be  attained  on  another  trial.  This  is 
but  another-  way  of  stating  that  the  errors 
were  nonprejudicial.  I  fail  to  see  how  this 
rule  can  be  invoked  in  the  case  at  bar,  for  It 
must  be  conceded  that  at  least  the  great 
weight  of  the  testimony  Is  against  the  plain- 
tiff's contentions.  If  it  can  properly  be  said 
that  the  verdict  is  clearly  right  In  this  case, 
the  same  may  likewise  be  said  of  every  ver- 
dict regardless  of  the  testimony.  It  would 
serve  no  useful  purpose  in  this  dissent  to  re- 
fer to  all  the  pronouncements  in  the  majority 
opinion  which  I  deem  indefensible,  and  I 
shall  content  myself  by  merely  referring  to 
a  few. 
It  Is  stated  in  the  majority  opinion  that: 
"It  is  dear  that  even  if  the  accident  in  the 
first  instance,  that  is  to  say,  the  falling  onto  the 
elevator,  was  not  due  to  the  negligence  of  the 
defendant  it  was  certainly  the  duty  of  the  de- 
fendant to  furnish  a  cable  which  would  enable 
the  elevator  to  be  stopped  when  an  accident  hap- 
pened, and  which  would  not  necessitate  its  fall- 
ing to  the  ground." 

This  impresses  me  as  a  novel  doctrine.  The 
logical  and  inevitable  result  of  such  a  rule 
is  to  make  the  master  liable  for  the  servant's 
injuries,  even  though  occasioned  either  by 
mere  accident  or  by  his  own  carelessness. 
Must  the  master  anticipate  that  the  servant 
may  be  careless,  and  therefore  furnish  in- 
strumentalitiea   not  only  Buljicient  f ei  Jtae 
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uses  Intended,  but  also  of  sufBdent  strength 
to  Insure  the  servant  against  resulting  In- 
Jury  occasioned  by  his  own  carelessness? 
I  cannot  lend  my  assent  to  such  an  unheard 
of  doctrine. 

Again,  the  majority  say: 

"Why,  indeed,  the  breaking  of  the  cable  should 
not  be  held  to  be  one  of  the  operating  causes,  if 
not  the  proximate  cause,  of  the  injury,  it  is  diffi- 
cult for  ua  to  see,  and  it  is  clear  to  us  that  the 
plaintiff,  Wyldes,  could  recover  on  this  theory, 
if  on  no  other." 

While  this  seems  to  be  clear  to  the  major- 
ity of  this  court.  It  was  evidently  not  so 
clear  to  plaintiff's  able  counsel,  for  at  the 
ai^ument  they  expressly  disclaimed  liability 
on  such  ground.  Moreover,  In  their  printed 
brief  respondent's  counsel  say: 

"It  was  alleged  in  the  complaint  that  the  cable 
was  weak  and  defective,  but  this  was  abandoned 
on  the  trial,  and  no  proof  introduced  by  plaintiff 
to  substantiate  this  allegation  of  the  complaint" 

Notwithstanding  this,  the  majority  opin- 
ion devotes  much  space  in  an  effort  to  demon- 
strate that  plaintiff's  recovery  may  be  sus- 
tained upon  such  ground  of  negligence.  But 
It  is  a  significant  fact  that  this  court,  even 
on  the  former  appeal,  asserted  no  such  ground 
of  liability.  On  the  contrary,  the  court  there 
carefully  refrained  from  so  doing.  In  the 
light  of  the  above  I  ask  how  can  It  be  prop- 
erly said  that  the  doctrine  of  res  Ipsa  loqui- 
tur has  any  application?  Why  should  de- 
fendant produce  the  cable  at  the  trial  In  the 
light  of  this  express  abandonment  by  plaintiff 
of  such  ground  of  negligence?  Clearly,  the 
cause  of  the  accident  cannot  be  attributed 
to  the  breaking  of  the  cable,  but,  at  the  most, 
such  breaking  merely  enhanced  plaintiff's  in- 
jury. Hence,  in  determining  the  question  of 
primary  liability  in  this  case,  the  breaking 
of  the  cable  should  be  ignored.  The  Illinois 
case  cited  in  the  majority  opinion  Is  not  In 
point,  and  Is  easily  differentiated  from  the 
case  at  bar,  as  are  the  other  cases  cited. 

In  addition  to  the  above,  I  merely  desire 
to  say  that  the  fact  that  such  cable  parted 
when  subject  to  the  unusual  strain  disclosed 
by  the  evidence  Is  no  proof  whatever  that 
defendant  was  guilty  of  a  want  of  due  care 
in  using  the  same.  The  majority  opinion 
states  that: 

"It  is  undisputed  that  the  cable  broke  while  it 
was  being  used  for  the  purpose  for  which  it  was 
intended  and  at  a  time  when  there  was  no  load 
on  the  elevator." 

As  I  read  the  record,  such  statement  Is 
unwarranted  and  clearly  contrary  to  the  con- 
ceded facts.  The  purpose  of  the  elevator  was 
to  raise  building  material  to  the  various  land- 
ings, not  to  afford  a  lighting  place  for  those 
who  might  fall  onto  It 

Again,  there  lis  neither  allegation  nor 
claim  that  the  engineer  was  not  sufficiently 
skilled  in  his  line  of  duty ;  yet  the  majority 
sustain  an  instruction  telling  the  jury,  in 
effect,  that  liability  may  be  predicated  on  the 
ground  of  the  lack  of  proper  skill.  As  I 
iball  hereafter  point  out,  other  equally  er- 


roneous and  prejudicial  InstructlonB  were 
given  and  upheld  by  the  majority  opinion. 
Before  noticing  them  I  will  advert  to  the  Is- 
sues as  framed  by  the  pleadings  and  the 
proof  offered  in  support  thereof.  The  com- 
plaint alleges: 

"(1)  That  the  elevator  and  scaffold  used  in  the 
construction  of  the  building  were  improperly 
constructed  and  unfit  for  the  purposes  for  which 
they  were  used. 

"(2)  That  the  cable  and  fastenings  used  to  op- 
erate the  elevator  were  weak  and  defective,  and 
not  of  the  proper  strength  and  weight  for  the 
purpose  for  which  they  were  used. 

"(3)  That  no  appliance  was  used  or  supplied 
to  prevent  the  cage  of  the  elevator  from  falliog 
in  case  of  the  parting  of  the  cable  or  the  happen- 
ing of  any  other  contingency  by  whidi  the  cage 
might  become  loose  or  disconnected  from  its  fas- 
tenings. 

"(4)  That  the  elevator  cable  and  fastenings 
were  not  properly  inspected,  repaired,  or  re- 
placed, but  were  allowed  to  become  worn,  weak, 
and  defective  and  out  of  repair. 

"(5)  That  the  steam  engine  used  to  operate 
the  elevator  was  so  inclosed  that  the  engineer  or 
person  operating  the  same  could  not  see  the 
landings  where  the  elevator  stopped. 

"(6)  That  no  electrical  or  other  proper  signal 
system  was  fomiahed  or  provided  for  the  ele- 
vator." 

It  Is  further  alleged  that,  while  the  plain- 
tiff was  upon  one  of  the  landings  of  the  ele- 
vator, which  landing  was  not  visible  to  the 
engineer  operating  the  engine,  the  elevator 
cage  was  suddenly  and  without  warning  low- 
ered from  the  front  of  the  landing,  and  that 
he  was  at  that  time  about  to  push  a  wheel- 
barrow onto  the  elevator  without  negligence 
on  his  part,  and  that  he  was  drawn  forward 
onto  the  elevator  with  great  force  and  vio- 
lence ;  that,  when  he  was  so  drawn  or  thrown 
upon  the  elevator,  the  tackllngs  and  fasten- 
ings gave  way,  and  the  elevator  foU  to  the 
ground ;  that  solely  by  reason  of  the  defend- 
ant's negUgence  as  alleged  he  sustained  the 
Injury  of  which  be  complains.  The  answer 
denies  any  negligence  on  defendant's  part, 
and  alleges  that  the  plaintiff's  injury  was 
caused  by  his  own  negligence  or  by  the  neg- 
ligence of  his  coemploye,  and  that  he  assum- 
ed the  risk. 

At  the  last  trial  there  was  no  evidence  to 
sustain  any  of  the  grounds  enumerated  in 
paragraphs  1  to  6,  inclusive,  above  quoted, 
taor  does  respondent  urge  on  this  appeal  that 
there  is  any  evidence  tending  to  support  the 
verdict  upon  any  of  such  grounds,  but  to. 
lieu  of  the  alleged  negligence  set  forth  In 
paragprapb  6  respondent  was  permitted  to 
offer  testimony  tending  to  show  that  the 
building  in  which  the  engineer  who  operated 
the  elevator  was  stationed  was  in  such  doae 
proximity  to  the  hotel  building  as  to  pre- 
clude such  engineer  from  having  a  clear  vi- 
sion of  the  landing  at  the  roof  of  the  build- 
ing so  as  to  enable  him  to  see  the  plalntlir 
while  In  the  discharge  of  his  duties  in  plac- 
ing wheelbarrows  upon  and  removing  them 
from  such  elevator.  In  other  words,  aa  I  lUk- 
derstand  respondent's  contention  oo  this  ap- 
peal, he  seeks  to  Justify   the  Teidlct  axui 
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Jndgmait  npon  the  sole  groand  that  It  was 
culpable  negligence  on  defendant's  part  not  to 
have  provided  a  system  of  signals  for  the 
information  and  guidance  of  the  engineer  In 
operating  such  elevator,  and  that  such  neg- 
ligence was  the  ixrozlmate  cause  of  plalntUTs 
Injury.  Such  contention  is,  of  necessity, 
predicated  upon  the  assumption  that  without 
a  code  of  signals  for  such  purpose  it  was  Im- 
possible for  the  engineer  to  operate  such  ele- 
vator with  a  reasonable  degree  of  safety  to 
the  plaintiff  by  reason  of  the  alleged  fact 
that  the  engineer  was  so  located  and  sltuatr 
ed  in  the  discharge  of  his  duties  as  to  be  un- 
able to  have  a  reasonably  clear  vision  of  the 
plalntifl  at  the  time  of  the  accident  causing 
bis  injury.  There  is  much  force  in  the 
statement  by  appellant's  counsel  that  ob- 
viously the  complaint  was  framed  on  the 
theory  that  a  signal  system  was  necessary 
because  the  engine  house  was  so  Inclosed 
that  the  engineer  could  not  see  the  landings, 
and  that  the  evidence  wholly  fails  to  sub- 
stantiate such  theory.  Indeed,  It  is  not  con- 
tended by  plaintiff  that  such  signal  system 
was  necessary  by  reason  of  any  alleged  faul- 
ty construction  of  the  engine  house,  pre- 
cluding the  engineer  from  having  a  clear 
vision  of  the  elevator  and  Its  landings;  but 
his  contention  was  and  Is  that  such  signal 
syst<»u  was  rendered  necessary  by  reason 
of  the  location  of  the  engine  house  so  near 
the  building  line  as  to  preclude  the  engineer 
from  having  a  clear  vision  of  such  landings 
after  the  cornice  was  built  There  Is  also 
much  merit  in  appellant's  contention  that 
this  latter  ground  is  not  alleged  in  the  com- 
plaint, but  counsel  do  not  seriously  urge  such 
variance  on  this  appeal,  evidently  because  (tf 
our  holding  on  the  prior  appeal  to  the  effect 
that  liability  may,  if  the  evidence  warrants 
It,  be  predicated  ui)oa  such  new  theory  of 
negligence.  This  question  is,  no  doubt,  fore- 
closed by  such  prior  decision. 

It  is  most  strenuously  Insisted  by  appel- 
lant's counsel,  however,  that  under  the  state 
of  the  evidence  on  this  appeal  there  is  no 
room  for  intelligent  men  to  fairly  differ  in 
their  conclusions  upon  any  of  the  essential 
facts;  that  the  evidence  and  the  physical 
facts  disclosed  by  this  record  demonstrate 
to  a  moral  certainty  that  the  engineer  could 
see  the  landing  and  the  plaintiff  upon  the 
roof  at  the  time  of  the  accident.  Hence  they 
contend  that  it  was  error  to  submit  to  the 
Jury  the  question  as  to  defendant's  negligence 
In.  failing  to  Install  a  system  of  signals.  It  is, 
of  course,  true  that  If  the  engineer,  from  the 
place  where  he  was  located,  could  plainly  see 
the  elevator  and  the  movements  of  the  men 
about  the  elevator  landings,  there  was  no 
duty  on  defendant's  part  to  provide  a  signal 
system,  for  reasons  too  obvious  to  mention. 
Under  such  conditions  all  concerned  in  the 
movements  of  such  elevator  would  have  been 
furnished  all  the  protection  tliat  could  be  af- 
forded by  such  signal  system. 

In   support  ot  their  contention  that  the 


engineer  had  a  dear  vision  of  the  plaintiff 
at  and  just  prior  to  the  time  of  the  accident 
appellant's  counsel  have  made  an  elaborate 
review  of  the  testimony  in  their  printed 
brief,  and  they  have  attempted  to  point  out 
and  emphasize  the  fact  that  a  material  dis- 
tinction e:3dsts  between  the  testimony  at  the 
last  trial  and  that  at  the  former  hearing. 
Among  other  things,  they  call  attention  t» 
the  fact  that  on  the  last  trial  the  location  oC 
the  engine  house  was  not  left  to  mere  recoU 
lection,  estimate,  or  guess,  as  at  the  first 
hearing,  but  was  shown  without  contradlo- 
ticm  and  with  conclusive  T^rtalnty  that  Its 
west  waU  was  from  10  to  21  feet  east  of  the 
hotel  building,  whidd  would  bring  the  en- 
gineer, who  was  In  the  northeast  corner  of 
such  engine  house,  about  33  feet  east  of  the 
east  line  of  the  hotel  building.  This  con- 
clusion is  based  upon  the  undisputed  testi- 
mony that  a  16-foot  cement  sidewalk  was 
laid  between  the  hotel  and  tlie  engine  house 
before  the  latter  was  removed,  and  that  a 
space  of  from  8  to  5  feet  must  have  existed 
between  the  curb  of  such  walk  and  the  west 
line  of  the  engine  house;  also  that  the  en- 
gine house  was  14  feet  in  width.  Attention 
Is  also  directed  to  the  fact  that  the  landing 
where  the  accident  occurred  was  scant  3 
feet  in  width,  and  projected  over  t^ie  outer 
edge  of  the  cornice  from  6  to  8  inches,  so 
that,  when  the  elevator  stopped,  its  itotform 
connected  closely  on  a  level  with  the  pro- 
jecting end  of  such  landing;  also  that  the 
ei^ne  house  was  located  about  60  feet  south 
of  the  elevator;  that  such  elevator  or  hoist 
consisted  merely  of  an  open  platform  held  by 
a  beam  on  each  end  running  upward  to  .a 
height  of  8  or  9  feet,  where  a  crossbeam  was 
fastened  parallel  with  the  platform,  and 
such  elevator  was  suspended  and  operated  by 
tackle  and  cable  attached  to  such  crossbeam, 
which  cable  passed  over  wheels  and  pulleys 
set  in  the  woodwork  at  the  top  of  the  tower, 
some  10  feet  higher  than  the  roof  of  the 
building,  and  which  tower  was  a  temporary 
structure  built  of  2x4  and  4x4  timbers.  The 
height  of  the  hotel  building  was  given  at  the 
last  trial  as  79  feet  6  inches,  but  to  arrive  at 
the  height  from  the  top  of  the  cornice  there 
must  be  deducted  1  foot  2^  Inches  for  the 
scrollwork,  which  the  evidence  shows  was 
placed  on  the  cornice  after  the  accident, 
leaving  the  height  78  feet  2^  Inches.  Such 
scrollwork  would,  of  course,  be  a  material 
obstruction  to  the  vision  at  the  time  the  ob- 
servations were  made  and  the  photographic 
views  taken  during  the  last  trial. 

Upon  the  crucial  question  as  to  whether 
the  engineer  had  a  clear  view  at  the  time  of 
the  accident,  I  submit  tliat  the  following  r^ 
sum6  of  the  evidence  at  the  last  trial  is  cor- 
rect: 

Defendant,  Patterson,  testified  that  there 
never  was  a  time  during  the  construction 
that  a  man  could  not  be  seen  on  the  roof; 
that  after  the  cornice  was  put  on  the  build- 
ing he  was  in  the  engine  house  very  oft^ 
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and  bad  occasion  to  look;  that  a  man  conld 
be  plainly  seen  ovi  the  gangway  or  runway 
approaching  and  placing  a  wheelbarrow  upon 
the  elevator. 

Clarence  Orcott,  the  engineer,  testified  that 
be  was  5  feet  10  Inches  tall;  that  at  all  times 
he  could  plainly  see  the  men  about  the  eleva- 
tor pushing  off  and  on  wheelbarrows;  that 
the  tower  and  cornice  presented  no  obstruct 
tions  to  his  view;  that  he  experienced  no 
dUBculty  in  seeing  the  men  place  wheolbar- 
rows  on  the  elevator  and  then  standing  back 
on  the  runway. 

Fred  Swanson,  a  carpenter,  who  had  work- 
ed all  over  the  building,  testified  that  the 
engineer  .could  plainly  see  the  men  and  the 
wheelbarrows ;  that  he  could  plainly  see  the 
engineer  while  be  was  standing  on  the  gang- 
way or  runway;  that  he  stood  on  the  run- 
way and  signaled  the  engineer ;  that  he  could 
see  him;  that  after  the  cornice  went  on  be 
had  occasion  to  stand  on  the  runway;  be 
could  see  the  engineer;  that  he  signaled  the 
engineer,  who  responded  to  his  signal.  This 
witness  was  5  feet  8%  inches  tall. 

August  Watts,  a  brick  mason,  who  had 
worked  on  the  building  from  top  to  bottom, 
testified  that  after  the  cornice  was  put  on, 
standing  on  the  runway,  he  could  see  the 
engine  house,  the  windows  in  front  and  on 
the  roof,  and  the  engineer  himself. 

Ben  Goldader  testified  that  he  had  worked 
on  the  building  from  the  beginning ;  had  work- 
ed on  the  roof  after  the  cornice  was  jmt  on; 
that,  standing  on  the  runway,  he  had  motion- 
ed to  the  engineer  with  his  hands,  in  plain 
sight;  and  that  there  was  no  difficulty  tn 
seeing  the  engineer. 

John  L/.  Larson,  a  witness  on  the  part  of 
the  plaintiff,  who  at  the  time  of  the  accident 
was  the  foreman  In  charge  of  construction, 
testified  that  at  all  times  and  after  the 
cornice  was  placed  on  the  building  the  engi- 
neer had  a  clear  view  of  the  operation  ;  if  the 
barrows  were  filled,  they  would  be  turned  one 
way,  and,  if  empty,  turned  the  other  way, 
so  that  there  could  be  no  question  about 
whether  the  elevator  was  to  go  up  or  down, 
and  that  for  that  reason  signals  were  en- 
tirely unnecessary;  that  he  knew  the  view 
was  clear  of  his  own  knowledge  by  actual 
experiment ;  that  he  had  operated  the  engine 
blmseAf  many  times  after  the  cornice  was 
put  on. 

M.  J.  O'Connor,  a  witness  for  the  plaintiff, 
testified  that,  standing  beside  the  engineer 
on  the  outside  of  the  engine  house,  he  could 
see  the  wheelbarrows  come  out  from  the  roof 
and  the  elevator  come  down;  that  he  could 
see  the  man  waiting  for  the  wheelbarrow  to 
come  up.  He  said  he  could  see  "the  wheel- 
barrow approach  the  elevator,  but  not  the 
man  behind  it" 

In  addition  to  the  above,  a  large  mass  of 
testimony  was  introduced  from  the  lips  of 
various  witnesses  who  were  present  at  the 
scene  of  the  accident,  and  who  participated 
In   making  demonstrations  during  the  last 


trial  to  determine  whetho:  the  engineer  bad 
a  clear  view  of  the  roof  ilanding  after  the 
cornice  was  built  I  shall  not  attempt  to 
reproduce  sudi  testimony  at  length.  Suffice 
it  to  say  that  it  strongly  tends  to  corroborate 
defendant's  contentioa  upon  the  Issue  as  to 
whether  the  engineer  had  a  dear  vision  of 
the  landing  at  the  time  of  such  accident  I 
have  no  hesitation  in  concluding  from  the 
record  as  now  presented,  when  considered  in 
the  light  of  the  known  physical  facta,  that 
there  is  no  such  substantial  confiict  in  the  evi- 
dence as  to  warrant  submitting  to  the  Jury 
the  question  of  defendant's  negligence  in  not 
providing  a  system  of  signals,  as  none  were 
required.  The  evidence  on  the  last  trial  bear- 
ing on  this  question  differs  so  materially 
from  that  presented  on  the  former  appeal  as 
to  clearly  differentiate  the  two  records,  and 
therefore  the  principles  of  law  formerly  an- 
nounced are  inapplicable  and  not  binding 
upon  us  under  the  rule  of  the  law  of  the  case. 
When  we  take  Into  consideration  the  fact,  as 
shown  by  the  undisputed  testimony  given  at 
tbf!  last  trial,  that  when  the  loaded  wheel- 
barrow was  elevated  to  the  landing,  the 
wheel  faced  towards  the  man  on  the  runway, 
and  to  reach  the  handles  he  was  required  to 
step  over  the  wheelbarrow  Into  the  elevator, 
and  that  when  he  returned  the  empty  wheel- 
barrow from  the  roof  to  the  elevator  be  was 
required  to  pass  over  such  landing  or  run- 
way in  order  to  place  the  wheelbarrow  in 
the  elevator  with  the  handles  thereof  on 
blocks  provided  for  that  purpose,  and  when 
we  consider  the  further  undisputed  fact  that 
such  landing  projected  from  6  to  8  Inches 
over  the  outer  edge  of  the  cornice  in  order 
to  bring  the  landing  flush  with  the  levator 
platform,  I  am  unable  to  see  under  any  pos- 
sible construction  of  the  evidence  how  It  can 
be  legitimately  claimed  that  this  work  was 
not  in  plain  view  of  the  engineer.  It  is  no- 
where contended  that  the  elevator  Itself  or 
the  tower  thereof  presented  any  material  ob- 
struction to  the  view,  for  both  the  plaintiff 
and  his  witness  O'Connor  testified  that  be- 
fore the  cornice  was  built  the  man  on  the 
landing  was  in  view  of  the  engineer.  It  is 
wholly  inconceivable  that  the  engineer  could 
successfully  operate  the  elevator  as  he  did 
for  weeks  after  the  cornice  was  built  if  his 
vision  was  materially  obstructed.  According 
to  the  plaintifTs  own  testimony,  the  accident 
was  caused  by  the  sudden  lowering  of  the 
elevator  while  he  was  in  the  act  of  placing 
the  empty  barrow  thereon,  and  that  he  had 
the  same  halfway  on  such  elevator  at  that 
instant  He  must  therefore  have  been  in 
close  proximity  to  the  outer  portion  of  the 
runway  and  in  plain  view  of  the  engineer. 
Again,  without  a  clear  view  of  the  landing, 
how  could  the  engineer  stop  the  elevator  on 
a  level  with  the  projecting  end  of  such 
landing?  This  had  to  be  done,  tor  otherwise 
wbecflbarrows  filled  with  mortar  could  not  be 
transferred  from  the  elevator  to  the  landing. 
When  the  evidence  is  all  considered  In  Iti 
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most  foTorable  light  tor  the  plalntur,  It 
fails  to  sustain  any  of  the  charges  of  negli- 
gence alleged  in  the  complaint 

In  my  (pinion,  the  above  views  are  un- 
answerable, and  should  require  a  reversal  of 
the  judgment  and  a  dismissal  of  the  action. 
In  my  judgment,  the  plaintiff  should  also  be 
held  to  have  assumed  the  risk.  The  undis- 
puted testimcmy  shows  that  he  was  about  19 
years  of  age  at  the  time  of  the  accident  and 
of  at  least  average  Intelligence.  According 
to  his  own  testimony,  he  voluntarily  con- 
tinued in  the  service  of  the  defendant  for  a 
considerable  time  after  the  cornice  was  plac- 
ed upon  the  building,  and  when,  as  he  says, 
he  could  not  see  the  engine  house.  He  was 
therefore  bound  to  know,  and  did  know,  if 
his  testimony  is  true,  that  the  engineer  could 
not  see  him.  Be  therefore  should  be  held  to 
have  known  and  fully  appreciated  the  risk, 
If  any,  attendant  upon  this  method  ot  work. 
He  swears  posltirely  that  there  was  no  such 
thing  as  signals,  and  that  the  engineer  operat- 
ed the  elevator  mostly  by  guesswork;  yet  he 
continued  in  the  service,  making  no  complaint 
to  the  master.  It  Is  entirely  clear,  therefore, 
that  he  had  the  same  opportunity  of  knowing 
the  dangerous  character  of  the  work  as  the 
defendant  had,  and  must  have  appreciated 
the  risk,  for  he  had  the  same  opportunity 
as  others  could  possibly  have  had  of  knowing 
and  appreciating  the  same.  Assuming  the 
truth  of  his  testimony,  he  was  therefore 
guUty  of  negligence  as  a  matter  of  law  in 
continuing  to  work  under  such  conditions. 

I  am  also  unable  to  concur  in  the  holding 
that  the  rulings  of  the  trial  court  were  cor- 
rect in  rejecting  the  testimony  offered  by  de- 
fendant as  to  photographs  taken  during  the 
last  trial  by  the  witness  Holmboe.  Ques- 
tions tending  to  lay  a  foundation  for  the 
introduction  of  such  photographs  were  ob- 
jected to  by  plaintiff's  counsel,  and  the  ob- 
jections sustained  upon  the  ground  that  the 
surrounding  conditions  were  not  the  same 
as  when  the  accident  occurred.  Whereupon 
defendant's  counsel  made  the  following  offer 
of  proof: 

"The  defendant  offers  to  prove  by  a  compe- 
tent photographer,  who  took  photographic  views 
yesterday  at  about  11  o'clocK  in  the  forenoon, 
and  referred  to  in  the  testimony  of  the  witnesses 
w^io  were  present,  that  at  a  distance  of  precisely 
20  feet  from  the  building  line,  and  on  a  line  di- 
rectly east  and  west  from  where  the  engineer 
was  standing  when  operating  the  engine,  the 
lens  was  pointed  in  a  northwesterly  direction 
towards  the  roof  of  the  building  at  a  height  of 
63  inches  from  the  gronnd,  and  that  a  view  at 
that  point  was  then  taken  and  subsequently  de- 
veloped by  the  photographer,  and  that  the  photo- 
graph so  taken  is  a  correct  and  accurate  view 
of  what  was  then  within  the  range  of  the  lens 
so  pointed;  that  on  the  same  north  and  south 
line  the  camera  was  moved  easterly  and  then 
placed  at  a  distance  of  25  feet  from  the  building 
line;  that  a  view  was  taken  from  that  point 
with  the  lens  placed  at  the  same  angle  and  at 
the  same  height  from  the  street;  that  the  view 
was  developed  by  the  photographer,  and  is  a 
true  and  correct  picture  and  photograph  of  what 
was  within  the  range  of  the  lens  at  that  point ; 
fliat  the  camera  was  then  moved  to  a  pomt  SM 


feet  from  the  building  line  and  to  the  northeast- 
erly comer  of  the  outline  of  the  engine  house 
marked  on  the  street,  to  which  reference  has 
been  made  in  the  testimony  of  the  witness ;  that 
a  view  was  taken  from  that  standpoint  with  the 
lens  pointed  in  the  same  direction  and  angle  and 
at  the  same  height  from  the  street;  that  the 
view  was  developed  by  the  photographer,  and 
that  a  true,  correct,  and  accurate  picture  of  all 
that  came  within  the  range  of  the  lens  at  that 
time  is  shown  on  the  developed  picture,  and  the 
photograph  so  developed  and  taken  is  marked 
Defendant's  Exhibit  4,  and  offered  in  evidence; 
that  the  photograph  taken  and  developed  at  a 
distance  of  25  feet  from  the  building  line  refer- 
red to  in  the  testimony  is  marked  Defendant's 
Bzhibit  5,  and  is  offered  in  evidence;  that  a 
photograph  taken  at  the  same  time  and  under 
identically  the  same  circumstances  and  condi- 
tions with  the  lens  at  the  same  height  and  angle, 
taken  by  the  same  photographer  at  a  distance  of 
31  feet  from  the  building  line,  with  the  tripod 
located  in  the  northeast  comer  of  the  outline  of 
the  building  on  the  street,  at  the  place  where  the 
engineer  stood  when  operating  the  engine,  as  dis- 
closed by  the  evidence  in  the  ease,  is  marked 
Defendant's  Exhibit  7,  and  is  offered  in  evi- 
dence." 

To  these  offers  counsel  for  plaintiff  object- 
ed, for  the  reason,  as  stated: 

"That  they  are  incompetent,  irrelevant,  and 
immaterial,  in  this,  that  the  conditions  under 
which  the  exhibits  were  taken,  as  appears  in  the 
offer,  and  the  admission  made,  show  that  they 
were  taken  under  conditions  that  were  not  essen- 
tially the  same  as  the  conditions  existing  at  the 
time  of  the  accideat." 

I  think  it  was  palpable  error  to  sustain 
such  objection,  and  that  such  ruling  was 
clearly  prejudicial.  It  should  be  borne  in 
mind  that  the  only  obstruction  claimed  by 
plaintiff  to  the  engineer's  view  was  that 
caused  by  the  cornice,  and  it  is  nowhere  ton- 
tended  that  a  signal  system  was  necessary,' 
except  on  account  of  such  cornice.  The  fact, 
therefore,  that  at  the  time  such  photographs 
were  taken  the  surrounding  conditions  were 
not  precisely  the  same  as  when  the  accident 
happened  were  not  decisive,  for  they  were  in 
all  essential  respects  substantially  so.  And, 
when  we  consider  the  sharp  conflict  upon  the 
crucial  question  at  issue,  and  the  further 
fact  that  the  testimony  on  such  issue  largely 
preponderated  in  defendant's  favor,  no  one 
can  say  that  a  different  result  might  not  have 
happened  had  the  jury  been  allowed  the  ben- 
efit of  such  excluded  testimony.  As  to  the 
weight  that  should  be  given  to  photographs 
as  evidence,  see  Higgs  v.  Minneapolis,  etc., 
Ry.  Ca,  16  N.  D.  446,  114  N.  W.  722,  15  U  R. 
A.  (N.  S.)  1162,  and  note  to.  this  case  in  15 
Ann.  Cas.  98.  See,  also,  MItton  v.  Carglll 
Elevator  Co.,  124  Minn.  65,  144  N.  W.  434, 
from  which  we  quote: 

"The  trial  court  excluded  photographs  of  the 
interior  of  the  engine  room.  We  are  asked  to 
determine  the  correctness  of  this  ruling  with  ref- 
erence to  another  trial.  About  all  the  photo- 
graphs show  is  the  stairway,  the  stove,  and  one 
of  the  flywheels,  which  appeared  greatly  exag- 
gerated in  size.  The  trial  court  characterised 
the  photograph  that  showed  the  flywheel  thus 
exaggerated  m  size  as  a  monstrosity,  and  ex- 
clude both  photographs.  It  is  probable  that  the 
reason  for  the  court's  ruling  was  that  it  con- 
sidered the  photographs  misleading,  though  th* 
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objection  covered  also  the  ground  that  a  diagram 
ot  the  engine  room  and  steps  was  already  in 
evidence,  thus  making  the  photographs  unnecea- 
sary,  or  merely  cumulative  evidence.  It  is  with- 
in the  discretion  of  the  court  to  restrict  the  un- 
due introduction  of  evidence  that  is  merely  cum- 
ulative, whether  it  be  the  testimony  of  witnesses 
or  demonstrative  evidence.  But  the  photographs 
offered,  Icaviug  aside  for  the  moment  the  ques- 
tion of  their  being  misleading,  showed  the  stair- 
way in  a  way  that  no  diagram  could,  and  tended 
to  explain  and  illustrate  «iie  testimony  of  the  wit- 
nesses much  more  clearly  than  did  the  diagram. 
We  are  unable  to  say  that  their  exclusion  was  jus- 
tified on  the  ground  that  there  was  no  necessity 
for  their  being  before  the  jury.  Was  it  for  the 
court  to  say  that  the  photographs  were  not  true 
representations,  or  that  they  were  misleading? 
The  photographer  was  called  as  a  witness,  and 
testified  that  the  photographs  were  correct  rep- 
resentations, after  making  due  allowance  for  the 
enlargement  of  objects  close  to  the  lens.  We 
think  that  it  was  for  the  jury,  and  not  for  the 
court,  to  say  whether  the  photographs  lied,  just 
as  it  was  for  the  jury,  and  not  for  the  court,  to 
decide  upon  the  credibility  of  any  witness.  We 
concur  in  the  statement  made  by  Professor  Wig- 
more  on  the  subject.  1  Wigmore  on  Evidence,  § 
792." 

To  my  mind  the  reasoning  of  the  majority 
opinion  to  the  effect  that  the  application  of 
the  law  of  mathematics  and  optics  precludes 
any  other  proof  is  unsound.  It  seems  to  me 
to  be  predicated  upon  the  unwarranted  as- 
sumption that  plaintiff,  while  In  the  act  of 
placing  the  wheelbarrow  upon  the  elevator, 
could  do  80  without  any  portion  of  his  body 
or  limbs  extending  out  over  the  edge  of  the 
cornice.  Just  how  plaintiff  could  perform 
this  feat  Is  not  easy  for  me  to  comprehend, 
when  I  consider  the  established  and  conceded 
fact  that  the  elevator  platform  was  a  dis- 
tance of  from  six  to  eight  Inches  from  the 
outer  edge  of  such  cornice,  and  the  wheelbar- 
row had  to  be  placed  at  such  distance  into 
the  elevator  as  to  permit  Its  clearing  the  va- 
rious landings 'as  such  elevator  was  raised 
and  lowered.  I  submit  that  these  physical 
facts  alone  outweigh  the  theory  advanced 
with  apparently  so  much  confidence  in  the 
majority  opinion.  It  Is  unbelievable  that  the 
engineer  could  see  the  wheelbarrow  as  It  was 
being  moved  over  the  runway  and  into  the 
elevator,  and  not  be  able  to  see  any  portion 
of  the  man  behind  It 

In  the  majority  opinion  It  Is  erroneously 
assumed  that  plaintiff,  at  the  time  of  the  ac- 
cident, must  have  been  from  two  to  three 
feet  back  from  the  edge  of  the  cornice,  and 
from  this  premise  the  majority  apply  the 
rule  of  mathematics  and  optics  to  show  that 
the  engineer  could  not  have  seen  plaintiff, 
and  hence  a  code  of  signals  was  necessary. 
HavUig  started  with  an  erroneous  premise, 
it  is,  of  course,  easy  to  reach  a  false  condu- 
ston. 

But,  even  If  I  am  In  error  in  the  foregoing 
views,  I  am  firmly  of  the  opinion  that  a  new 
trial  should  be  granted  for  manifest  errors 
In  the  Instructions,  which'  I  now  will  briefly 
potlce.  At  the  beginning  of  the  charge  the 
court  enumerated,  in  the  language  of  the 
compbdtt,  all  the.  grounds,  of  negUj^nce  al- 


leged therein.  In  view  of  the  fact  that  the 
sole  ground  of  recovery  relied  on,  and  the 
only  act  of  negligmce  alleged  which  has  any 
support  whatever  In  the  evidence,  is  the  de- 
fendant's failure  to  iostaU  a  system  of  sig- 
nals which  it  is  contended  was  necessary  be- 
cause of  the  fact  that  the  engineer  was  lo- 
cated in  a  place  where  he  could  not  see  the 
elevator  landing  or  the  roof  su£9iclently  plain 
to  enable  him  to  operate  such  elevator  with 
safety  to  the  plaintiff,  I  think  it  was  preja- 
dlclal  error  not  to  restrict  the  Instructions 
to  the  one  ground  or  act  of  neiglig«>ce  afore- 
said. But  later  In  the  charge  the  Jury  was 
told,  in  effect,  that  the  iflaintiff  might  recover 
if  the  Injury  "was  caused  by  and  through  the 
negligence  of  the  defendant  in  some  of  tlie 
manners  charged  in  the  oomplaint"  This 
had  a  tendmcy  at  least  to  mislead  and  cchi- 
fuse  the  jury,  and,  I  think,  oonstituted  preju- 
dicial error.  Again,  tlie  Jmry  was  instructed: 
"That  ihe  plaintiff  herein  by  his  contract  of 
employmcait  with  the  defendant  did  not  assume 
the  risks  arising  from  the  want  of  sufficient  and 
skilled  labor  or  from  defective  machinery  or  oth- 
er instruments  with  which  he  had  to  work." 

Conceding  that  this  Is  abstractly  correct,  it 
had  no  proper  application  to  the  evidence, 
and  only  tended  to  mislead  the  jury. 

The  same  may  be  said  of  the  following  por- 
tion of  the  charge  as  given: 

"I  further  charge  you  that  it  waa  the  duty 
of  the  defendant  in  this  case  to  furnish  the 
plaintiff  with  safe  and  suitable  appliances  with 
which  to  perform  the  work  required  of  him,  and 
also  to  see  that  the  same  were  kept  in  proper 
repair,  and,  if  this  duty  was  negligently  per- 
formed, and  the  plaintiff  sustained  any  injury 
thereby,  the  defendant  is  responsible  in  damag-- 
es;  provided  that  snch  negligence  of  the  de- 
fendant was  the  direct  and  proximate  cause  of 
the  injury,  and  that  the  plaintiff  did  not  contrib- 
ute to  the  direct  and  proximate  cause  of  the 
injury  by  bis  own  negligence." 

There  was  no  basis  in  the  evidence  for 
such  a  charge.  My  criticism  of  these  In- 
structions is  aptly  expressed  by  Judge  Jenk- 
ins of  the  Circuit  Court  of  Appeals  in  Hunt 
V.  Kile,  98  Fed.  49,  38  C.  C.  A.  641,  in  the  fol- 
lowing words: 

"The  charge  to  the  jury  contained  an  exc«'l- 

lent  exposition,  in  general,  of  the  duty  of  the 
master  to  the  servant  with  respect  to  famishing 
fit  and  suitable  appliances.  It  is  subject,  how- 
ever, to  just  criticism  in  this,  that  it  is  general, 
and  not  specific  with  reference  to  the  facts  upon 
which  alone  liability  could  properly  be  predicated. 
As  before  observed,  the  death  was  caused  by  ttie 
breaking  of  the  anchor  rope;  ail  other  apj^li- 
ances  fitly  and  safely  performing  their  respective 
functions.  It  was  not  proper  to  submit  to  the 
jury  the  question  of  the  sufficiency  of  those  ap- 
pliances that  proved  sufficient.  The  considera- 
tion of  the  jury  should  have  been  directed  solely 
to  the  question  of  the  sufficiency  of  that  rope, 
its  character  and  condition." 

"In  Brickwood's  Sackett  on  Instructions  to 
Juries  (3d  Kd.)  vol.  1,  f  179,  it  is  stated:  'In- 
structions containing  mere  abstract  legal  propo- 
sitions, without  any  evidence  to  support  them, 
are  calculated  to  mislead  the  jury  and  should  not 
be  given' — citing  cases,  amongst  others  C„  M.  & 
Bt.  P.  Ry.  Co.  V.  O'Sullivan,  143  IlL  48,  82  N. 
E.  388,  and  the  court  in  such  case  said:  "There 
should  be  evidenca  upon  which  an  iAStractioa 
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given  caa  be  baaed  or  the  instrnetion  ehould 
not  b«  BiTcn.' 

"In  section  191  the  same  aathor  saya:  'Where 
a  case  Ig  close  in  its  facts,  or  when  there  is  a 
conflict  in  the  evidence  on  a  vital  point  in  the 
case,  the  rights  of  parties  cannot  be  preserved  un- 
less the  jury  are  accurately  instmcted'— dting 
Toledo,  etc^  R.  R.  Co.  v.  Shnekman,  50  Ind.  42. 

"And  again:  'An  instruction  which  has  a 
tendency  to,  and  probably  did,  mislead  the  jury, 
wben  taken  singly,  is  erroneous,  even  though  the 
instructions,  when  taken  together,  embrace  the 
law  of  the  case'— citing  Price  v.  Mahoney,  24 
Iowa,  582;  Pittsburgh,  etc.,  Ry.  Co.  v.  Krouse, 
30  Ohio  St.  223 ;   Murray  v.  Com.,  79  Pa.  311.'' 

For  an  autborlty  directly  in  point  Bee 
Remmler  v.  Shenuit,  15  Mo.  App.  192. 

I  fully  agree  with  the  statement  of  re- 
spondent's counsel  that  prejudicial  error  can- 
not be  predicated  upon  isolated  portions  of 
the  charge  if  the  instructions,  when  read  as 
a  whole,  contain  a  fair  and  accurate  state- 
ment of  the  law.  But  I  hare  carefully  ex- 
amined such  Instructions  as  a  whole,  and  fail 
to  discovery  anything  therein  wliicb  tends  in 
the  least  to  correct  or  render  harmless  the 
foregoing  excerpts  therefrom.  Nor  can  I 
agree  with  respondent's  contention  that  ap- 
pellant waived  any  objection  to  such  instruc- 
tions by  failure  to  request  correct  instmo- 
tlons  or  by  his  failure  to  request  a  special 
verdict  He  had  a  right  to  a  general  verdict 
upon  proper  instructions.  It  is  not  a  case 
<st  a  failure  to  Instruct  upon  some  point  or 
feature  of  the  evidence,  but  rather  a  mis- 
direction of  the  jury  In  view  of  the  issues 
as  narrowed  by  the  evidence. 

The  court  refused  the  following  instmction 
requested  by  defendant: 

"Some  evidence  has  been  introduced  in  connec- 
tion with  the  cable  used  in  the  hoisting  and  low- 
ering of  the  elevator  here  in  controversy,  and  of 
its  breaking  and  permitting  the  elevator  to  de- 
scend. I  charge  you,  as  a  matter  of  law,  that 
tiie  breaking  of  the  cable  is  in  no  way  connected 
with  the  accident  and  resulting  injury  in  this 
case,  and  that  in  determining  the  question  of 
whether  the  defendant  was  negligent  you  must 
entirely  disregard  the  strength  or  weakness  of  the 
cable,  and  no  verdict  can  be  based  in  favor  of  the 
plaintiff  on  the  breaking  of  the  cable." 

I  think  such  refusal  was  error,  especially 
in  view  of  the  fact,  as  heretofore  observed, 
that  the  court  called  the  attention  of  the  jury 
to  all  o£  the  grounds  of  negligence  alleged  in 
the  complaint,  and  nowhere  restricted  their 
consideration  to  the  one  ground  covered  by 
the  evidence.  In  view  of  this  it  would  have 
been  eminently  proper  to  have  charged  the 
Jnry  that  they  bad  no  right  to  consider  any 
of  the  grounds  of  negligence  alleged,  except 
that  of  a  failure  to  Install  a  signal  system. 

In  contusion,  I  desire  to  say  that  I  have 
no  quarrel  with  the  authorities  cited  and 
quoted  from  at  length  in  the  very  voluminous 
majority  opinion.  I  merely  say  that  such 
authorities  are  in  most  Instances  wholly  mls- 
atvplied.  I  think  the  appellant  is  clearly  en- 
titled to  a  new  trial,  if  not  to  a  dismissal  of 
the  action. 

I  am  authorized  to  say  that  Justice  OOSS 
fnlly  cuucura  In  this  dissent. 


On  Petition  for  Rehearing. 

BRUCE,  J.  On  the  petition  for  rehearing 
It  is  asserted  that  the  claim  tliat  any  negli- 
gence could  be  attributed  to  the  breaking  of 
the  cable  was  abandoned  by  counsel  for  the 
plaintiff  upon  the  trial,  and  that  therefore 
the  references  of  the  court  to  the  cable  in  his 
instructions  to  tlie  jnry  constituted  reversible 
error. 

While  it  is  true,  as  stated  in  the  dissent- 
ing opinion  and  in  the  petition  for  rehearing, 
that  a  statement  is  made  in  respondent's 
brief  on  this  appeal  to  the  effect  that  the  al- 
legation in  the  complaint  regarding  the 
weakness  and  defect  of  the  cable  was  aban- 
doned on  the  trial,  and  no  proof  introduced 
by  the  plaintiff  to  substantiate  the  same, 
still  this  court  is  not  bound  by  assertions  in 
briefs  of  counsel.  The  duty  of  this  court  is 
to  review  the  actions  of  the  trial  court,  the 
correctness  of  which  are  challenged  by  the 
aK)ellant  Appellant  has  the  burden  of 
showing  error.  The  fact  tliat  tlie  su£Bciency 
of  the  cable  was  deemed  an  element  upon  the 
trial  of  the  action  by  both  parties  as  well  as 
by  the  trial  court  is  clearly  apparent  from 
the  record.  As  stated  in  the  former  opin- 
Uxt,  plaintiff's  counsel  demanded  a  production 
of  the  cable;  the  defendant's  counsel  offered 
testimony  to  show  when  the  cable  was  pur- 
chased, Its  size,  and  the  price  paid  therefor. 
If  defendant's  counsel  believed  that  the  cable 
was  not  an  element  in  the  case,  why  did  he 
offer  such  testimony  after  the  plaintiff's 
counsel  had  demanded  a  production  of  the 
cable?  Hence  it  Is  clear  that  defendant's 
counsel  deemed  the  cable  an  element  to  be 
considered  in  this  case,  even  after  plaintiff 
had  rested  without  offering  any  evidence 
with  reference  thereto.  That  the  trial  court 
deemed  the  cable  an  element  in  the  lawsuit 
j  is  evident  from  the  fact  that  it  gave  the  in- 
struction complained  of,  and  also  refused  to 
give  the  instruction  requested  by  the  de- 
fendant eliminating  the  cable  from  the  jury's 
consideration.  The  question  of  whether  the 
trial  court  erred  in  giving  or  refusing  In- 
structions with  reference  to  the  cable  must 
be  determined  upon  the  proceedings  had  in 
the  court  below,  the  allegations  in  the  plead- 
ings, and  the  evidence  introduced  by  the  par- 
ties, and  not  on  statements  contained  in  the 
briefs  of  counsel  on  this  appeal.  For  the 
reasons  given  in  our  former  opinion,  we  are 
entirely  satisfied  that  the  alleged  ground  of 
negligence  regarding  the  weakness  and  de- 
fect of  the  cable  had  ample  support  in  the 
evidence  to  justify  the  submission  thereof  to 
the  jury. 

Counsel  has  also  pointed  out  a  slight  dis- 
crepancy or  lack  of  completeness  in  onr  ref- 
erence in  the  opinion  to  the  testimony  of  the 
witness  Fred  Swanson.  He  claims  that  ve- 
should  have  said  that  Swanson  testified  that: 

"When  he  stood  one  foot  back  from  the  edge  of 
the  cornice,  he  saw  the  place  where  the  engine 
house  stood  and  the  people  standing  on  the  street, 
including  the  man  with  the  camera.  Standing 
two  feet  back,  he  bad  practically  the  same  view 
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as  bnfore.  When  he  stood  three  feet  from  the 
edge  of  the  cornice,  he  could  barely  see  the  top 
•f  the  camera." 

Even  If  counsel's  statement  in  regard  to 
tie  testimony  is  true,  It  is  Immaterial.  The 
only  purpose  that  we  had  In  referring  to  this 
testimony  was  to  show  that  the  farther  one 
stood  from  the  edge  of  the  roof  the  greater 
would  be  the  obstruction  to  the  line  of  bis 
vision.  The  remainder  of  the  i)etitlon  Is  de- 
voted to  an  argument  of  the  propositiona 
argued  In  the  principal  briefs,  rather  than  to 
a  citation  of  overlooked  authorities  or  prece- 
dents. 

The  petition  for  a  rehearing  is  denied. 

FISK,  C.  J.,  and  QOSS,  J,  not  participat- 
ing in  the  above  opinion. 


FIRST  NAT.  BANK  OF  MORRISON  T. 
SAXER.    (No.  3727.) 

(Supreme  Ck>urt  of  South   Dakota.     July  16, 
1915.) 

Bills  and  Notes  ®=a48&— Action— Issue8— 

Bona  Fide  Pubcbaseb. 

A  breach  of  warranty  in  the  sale  of  l>er- 
sdnalty  is  not  a  defense  to  a  note  for  the  price, 
luit  must  be  pleaded  as  a  counterclaim,  and, 
where  it  ia  not  so  pleaded,  and  no  fraud  by  the 
seller  ia  alleged  by  the  answer  in  an  indorsee's 
suit  on  the  note,  it  is  immaterial  whether  the 
indorsee  was  an  innocent  purchaser. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  1687-1642;  Dec.  Dig.  <3=> 
488.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty ;  Prank  McNulty,  Judge. 

Action  by  the  First  National  Bank  of  Mor- 
rison against  Rose  EX  Sayer.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded  for  further  proceedings. 

M.  J.  Staven  and  Byron  Abbott,  both  of 
Brltton,  for  appellant 

SMITH,  J.  Action  on  a  promissory  note. 
The  execution  of  the  note  Is  admitted  In  the 
answer,  and  it  was  undisputed  that  it  was  in- 
dorsed and  delivered  to  the  plaintiff,  and  was 
produced' and  offered  In  evidence  by  plaintiff 
at  the  trial.  The  answer  denies  that  the  note 
was  transferred  in  due  course  before  maturi- 
ty, and  alleges  that  the  same  was  given  as 
a  part  of  the  purchase  price  of  a  stallion 
bought  from  Champlin  Bros.,  of  Clinton 
Iowa,  with  a  warranty  of  soundness  and  as 
a  foal-getter,  and  a  breach  at  such  warranty. 

At  the  trial  the  defendant  testified  that  she 
bought  the  stallion  from  Champlin  Bros.; 
that  the  note  was  given  as  a  part  of  the 
purchase  price;  that  Oiamplln  Bros,  said 
"they  would  guarantee  60  per  cent,  and  that 
he  wms  perfectly  sound.  In  case  he  was  not 
sound,  they  would  give  her  a  chance  to  re- 
turn the  horse  and  taice  another  horse."  The 
defendant  also  offered  testimony  tending  to 
8h»w  a  breach  of  the  warranty  of  soundness, 
and  that  fii«  horse  did  not  comply  with  the] 


warranty  as  a  foal-getter;  also  that  tbe 
horse  was  of  small  value  for  breeding  purpos- 
es, but  that  his  market  value  would  probably 
be  $250.  Defendant  also  testified  that  she 
still  retained  possession  of  tbe  horse. 

The  answer  does  not  allege,  nor  does  the 
evidence  tend  to  show,  fraud  on  the  part  of 
Champlin  Bros.,  nor  does  the  defendant  by 
her  answer  seek  to  recoup  damages  for  tbe 
alleged  breach  of  warranty. 

At  the  close  oif  all  the  evidence,  plaintiff 
moved  for  a  directed  verdict  which  was  de- 
nied by  the  trial  court  This  ruling  is  as- 
signed as  error.  Appellant  also  assigns  as 
error  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  Under  the  pleadings  and 
evidence  In  the  record,  the  trial  court  shonld 
have  directed  a  verdict  for  the  plaintiff.  If 
it  be  assumed  that  there  was  a  breach  of  war- 
ranty, it  does  not  under  the  pleadings  and 
evidence  in  this  case,  constitute  a  defense 
to  an  action  on  the  note.  The  defendant  hav- 
ing failed  to  allege  or  prove  a  valid  defense 
or  counterclaim,  the  issue  as  to  whether  the 
plaintiff  was  an  Indorsee  in  due  course  be- 
came wholly  immaterial.  He  was  owner  of 
the  note,  and  entitled  to  maintain  an  action 
thereon,  whether  an  Innocent  purchaser  or 
not  The  principles  involved  are  too  elemen- 
tary to  require  a  citation  of  authorities. 

The  order  and  Judgment  of  the  trial  court 
are  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

WHITING,  J.,  concurs  in  result 


NOBM  V.  EQUITABLE  LIFE  INS.  CO. 
OF  IOWA     (No.  3676.) 

(Supreme  Court  of   South  Dakota.     July   16l 
1915.) 

Instjkanoe   «=3'^4^-"PBiiitnnf"— Patmesi>— 

G-RACE. 

Laws  1909,  c.  58,  |  5,  provides  that  no  pol- 
icy of  life  insurance  in  form  other  than  as  pro- 
vided in  section  2  shall  be  issued  unless  it  con- 
tains a  provision  for  grace  of  one  month  for  the 
payment  of  every  premium  after  the  first  during 
which  month  the  insurance  shall  continue  in 
force.  Section  1  provides  that  no  policy  of  life 
insurance  shall  be  issued  or  delivered  unless 
authorized  by  this  act.  A  life  insurance  pol- 
icy provided  for  a  semiannual  premium  due  on 
the  18th  day  of  June  and  December  in  every 
year.  The  second  semiannual  premium  due 
June  18th  was  not  paid,  and  insured  died  witliin 
a  month  thereafter.  Tbe  policy  provided  for  a 
grace  of  one  month   for  the  payment  of  any 

Sremium  after  the  first  policy  year.  Held,  that 
le  statute  contemplates  the  allowance  of 
grace  after  the  payment  of  the  first  premium, 
whether  it  be  annual,  semiannual,  or  quarter- 
ly, the  premium  beinK  the  consideration  paid 
for  a  policy  of  insurance,  and  hence  the  policy 
was  in  force  at  the  time  insured  died  (citing 
Words  and  Phrases,  Premium). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  891,  895-902,  913 ;  Dec  Dtg-  «= 
34S.] 

Appeal    from    Circuit    Court,    Brookings 
County ;  C.  Q.  Sherwood,  Judge. 
Action  by  Martha  Noem  against  the  Equi- 
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table  LUe  Issnrance  Company  of  Iowa,  a  cor- 
poraUoD.  f'lom  an  order  oTerrallnK  defoid- 
anf  s  dHnurrer,  It  appeals.    A£Srmed. 

Cnckow  &  Berke,  of  Brookings  (Parsona  & 
Mills,  of  Des  Moines,  Iowa,  of  counsel),  for 
appellant  Hall,  Alexander  &  Purdy,  of 
Brookings,  for  respondent. 

GATBS,  J.  On  December  12,  ldl2,  one 
Alfred  P.  Noem  took  out  a  policy  of  life 
Insurance  in  the  defendant  company.  In  which 
the  plaintiff  was  designated  as  beneficiary. 
The  policy  recited,  in  part,  as  follows: 

20-Payment  £4f«  Option  Policy  with  Aimoal 
DlTidends. 

No.  72072  Age  22  Tears. 

The  Equitable  Life 

Amount  |2,000.00.  Premium  $28.22. 

Insurance  Company  of  Iowa, 

In  consideration  of  the  application  for  this 
policy,  a  copy  which  is  hereto  attached,  and 
made  a  part  of  this  contract,  and  the  payment 
of  twenty-eight  and  **/ioo  dollars,  on  or  before 
its  deliTery,  such  payment  to  be  made  while  the 
insured  is  in  good  health,  and  the  payment  there- 
after of  the  semiannual  premium  of  twenty- 
eight  and  "/loo  dollars,  on  or  before  the  18th 
day  of  June  and  December,  in  every  year  until 
twenty  full  years'  premiums  shall  have  been 
paid,  or  until  the  prior  death  of  the  insured. 

"Promises  to  Pay,^'  etc. 

The  second  semiannual  premium  due  June 
18, 1913,  was  not  paid.  On  July  16, 1813,  the 
insured  died.  Suit  was  brouj^t  upon  the 
policy.  The  defendant  demurred  to  the  com- 
plaint The  learned  trial  court  overruled  the 
demurrer,  from  wlilch  order  the  defendant 
appeala 

Tbe  principal  question,  and  the  only  one 
we  find  it  necessary  to  consider,  is  whether 
tbe  policy  was  in  force  at  tbe  time  of  the 
death  of  the  insured.  The  policy  contained 
this  provision,  the  italics  being  ours : 

Grace  in  Payment 

A  grace  of  one  month  during  which  the  policy 
■hall  remain  in  full  force,  will  be  allowed  for 
the  payment  of  any  premium,  after  the  first  poU 
iev  year,  subject  to  an  Interest  charge  at  the 
rate  of  six  per  cent  per  annum:  and  if  death 
occurs  within  the  one  month  of  grace,  the  un- 
paid portion  of  the  then  current  year's  pre- 
mium shall  be  deducted  from  the  amount  pay- 
able  hereunder. 

It  Is  the  claim  of  the  company  that  the 
first  policy  year  did  not  expire  untU  Decem- 
ber 18,  1913,  and,  therefore,  that  an  allow- 
ance of  grace  upon  the  payment  of  the  sec- 
ond semiannual  premium  was  not  provided 
for,  and  that  therefore,  the  policy  lapsed 
Jane  18,  1913.  We  find  It  unnecessary  to 
construe  the  phrase  "first  policy  year,"  for 
the  reasons  hereinafter  disclosed. 

By  section  2,  c.  68,  Laws  1909,  which  Is  an 
act  establishing  standard  forms  in  which 
policies  of  life  insurance  may  be  issued  In 
this  state,  the  following  provision  occurs  in 
each  of  the  established  forms : 


"A  grace  of  one  montli,  subject  to  an  interest 
charge  at  the  rate  of  •  •  *  per  centum  per 
annum,  shall  be  Kranted  for  the  payment  of 
every  premium  after  the  first  during  which 
month  the  insurance  shall  eontinae  in  force. 
If  the  insured  shall  die  during  tbe  month  of 
grace  tbe  overdue  premium  will  be  deducted 
from  any  amount  payable  hereon  in  any  settle- 
ment hereunder." 

By  section  6  of  said  chapter  it  is  provided : 

"No  policy  of  life  Insurance  in  form  other  than 
as  provided  in  section  2  shall  be  issued  in  this 
state  or  be  issued  by  a  life  insurance  company 
organi2ed  under  the  laws  of  this  state  unless  the 
same  shall  contain  the  following  provi- 
sions:   •    •    • 

"2.  A  provision  for  a  grace  of  one  month  for 
the  payment  of  every  premium  after  tbe  first, 
which  may  be  subject  to  an  interest  charge, 
during  which  month  the  insurance  shall  continue 
in  force,  which  provision  may  contain  a  stipula- 
tion that  if  the  insured  shall  die  during  the 
month  of  grace  the  overdue  premium  will  be  de- 
ducted in  any  settlement  under  the  policy." 

By  section  1,  of  said  chapter  it  Is  provided 
that: 

"No  policy  of  Uf«  insurance  shall  be  issued  or 
delivered  in  this  state  and  no  policy  of  life  in- 
surance of  a  life  insurance  company  organized 
under  the  laws  of  this  state  shall  be  issued  un- 
less authorized  by  the  provisions  of  this  act" 

In  construing  this  policy  we  must  sub- 
stitute the  words  of  tbe  statute  in  regard  to 
the  allowance  of  grace  for  the  words  con- 
tained in  the  policy,  because  provisions  of 
the  statute  are  as  mudi  a  part  of  the  policy 
as  though  actually  Incorporated  therein,  and 
tbe  exact  language  of  the  policy  must  give 
way  to  the  language  of  the  statute.  It  is  our 
opinion  that  the  words  of  the.  statute  "a 
grace  of  one  month  *  •  •  shall  be 
granted  for  tbe  payment  of  every  premium 
after  the  first"  contemplate  the  allowance  of 
grace  after  tbe  payment  of  the  first  premium, 
whether  such  premium  be  an  annual,  a  semi- 
annual, or  a  quarterly  premium.  By  the 
terms  of  this  policy  the  payment  of  $28.22 
(the  first  semiannual  premium)  was,  together 
with  tbe  application,  tbe  consideration  for 
tbe  policy.  The  consideration  paid  for  a 
policy  of  insurance  is  called  tbe  premium.  6 
Words  and  Phrases,  5514.  In  Cooley's  Brief 
on  Ins.  p.  462,  we  find  the  following : 

"As  a  general  proposition,  the  payment  of  an 
advance  premium  is  necessary  to  the  consumma- 
tion of  an  insurance  policy  unless  some  other 
provision  is  made  therefor. 

It  would  seem,  therefore,  that  the  evident 
purpose  of  deferring  the  grace  allowance 
untU  after  the  payment  of  a  premium  has 
been  made  is  to  provide  that  the  policy  shall 
have  gone  into  effect  before  grace  shall  be 
allowed.  This  purpose  is  given  more  effect 
by  a  decision  which  interprets  the  first  pre- 
mium to  mean  the  first  payment  of  premium, 
as  distinguished  from  tbe  first  annual  premi- 
um. Su<di  interpretation  seems  to  us  to  be 
tbe  rational  Interpretation  of  tbe  language 
used  in  tbe  statute. 

The  order  appealed  from  is  affirmed. 
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MURPHY  LIQUOR  CO.  v.  MEDBBRY  et  al. 

(No.  3716.) 

(Supreme   Court  of   South   Dakota.     July  16, 

1015.) 

1.  Stattttes  €=»03  —  General  and  Speciai. 
Laws  —  Revocation  of  Liquob  License  — 

CoNSTITUTIONAI-rrY. 

Laws  1907,  c.  94,  providing  that  city  coun- 
cila  may  revoke  licenses  to  sell  intoxicating  liq- 
uors for  violation  of  any  laws  or  city  ordi- 
nances, does  not  violate  Const  art.  10,  f  1,  pro- 
viding that  the  Legislature  shall  provide  by  gen- 
eral laws  for  the  organization  and  classification 
of  municipal  corporations,  since  thereunder  it  is 
immaterial  whether  the  laws  applicable  to  one 
class  of  municipal  corporations  are  applicable 
to  other  classes;  it  being  sufficient  if  they  are 
applicable  to  all  municipal  corporations  of  a 
given   class. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  (  102;    Dec.  Dig.  «=>93.J 

2.  Statutes  iS=»114— Subject  and  Title. 

Since  Laws  1907,  c.  94,  §  2,  authorizing 
city  councils  to  revoke  liquor  licenses  for  viola- 
tion of  law,  has  been  superseded  by  Laws  1913, 
c.  119,  §  53,  subd.  70,  containing  like  provi- 
sions, it  is  immaterial  whether  the  title  of  the 
earlier  statut*  was  sufficient  under  Const  art. 

3.  i  21. 

[Ed.  Note.— For  other  cases,  see  StatntesL 
Cent  Dig.  §§  146,  147-149;  Dec  Dig.  «s>114.] 

3.  INTOZICATINO    LiQUOBS    €=»106  —  Rbvooa- 

TiON  OF  "License" — Statute. 

Under  a  city  ordinance  providing  that  the 
council  reserved  power  to  revoke  any  license 
granted,  upon  returning  to  the  party  the  money 
paid  for  the  unexpired  term,  and  under  Laws 
1913,  c.  119,  {  53,  subd.  79,  providing  that  city 
boards  of  commissioners  may  revoke  licenses 
for  the  sale  of  intoxicating  liquors  for  a  vio- 
lation of  state  laws  or  city  ordinances,  where 
a  saloon  keeper  violated  both  state  law  and  an 
ordinance  of  the  city  by  selling  intoxicating 
liquors  to  a  minor,  the  city  by  its  commissioners 
could  revoke  the  license  of  the  offender  without 
a  previous  conviction  for  the  offense,  since 
where  a  statute  directs  revocation  of  a  license 
upon  conviction  there  must  be  final  judgment, 
conclusively  establishing  guilt,  but  when  the 
cause  of  revocation  is  specified  as  a  violation  of 
the  laws,  the  licensing  authorities  may  act  upon 
other  evidence  than  a  judgment  of  conviction; 
a  "license"  being  simply  a  permit  and  not  a 
contract. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  113,  116;  Dec.  Dig.  «=» 
1<)6. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  License.] 

Appeal  from  Circuit  Court,  Beadle  (bounty; 
Alva  E.  Taylor,  Judge. 

Suit  by  the  Murphy  Liquor  Company 
against  Don  O.  Medbery  and  othera  Upon 
bearing  ot  a  motion  for  a  temporary  Injunc- 
tion, It  was  denied,  and  a  temporary  re- 
straining order  vacated.  Plalntia  appeals 
from  tbe  order  making  such  denial  and  va- 
cation.   Affirmed. 

C.  A,  KeUey  and  James  Byrnes,  both  of 
Huron,  for  appellant.  A.  K.  Gardner  and  Ir- 
win A.  Churchill,  both  of  Huron,  for  respond- 
ents. 

GATES,  J.  A  license  for  the  sale  of  In- 
toxicating liquor^  In  the  dty  of  Huron,  a 


city  under  the  ocmunlsslon  form  of  govern- 
ment, was  granted  to  plaintUf,  a  corporation, 
for  the  year  ending  June  30,  1916.  On  Octo- 
ber 12,  1914,  a  petition  was  filed  with  the 
dty  auditor,  setting  forth  the  violation  of 
law  by  plaintiff  in  selling  and  giving  Intox- 
icating liquor  to  minors  for  use  as  a  bever- 
age. Thereupon  the  plaintiff  was  dted  to  ap- 
pear before  the  board  of  commissioners  of 
said  city  and  show  cau.se  why,  for  those  rea- 
sons. Its  license  should  not  be  revoked  and 
canceled.  Prior  to  the  return  day,  the  plain- 
tiff instituted  this  injunction  proceeding,  and 
secured  a  temporary  restraining  order,  re- 
straining the  defendants,  mayor  and  commis- 
sioners, from  Interfering  with  its  business 
and  from  canceling  said  license.  Upon  the 
hearing  of  a  motion  for  a  temporary  Injunc- 
tion, the  same  was  denied,  and  the  temporary 
restraining  order  vacated.  Therefrom  the 
plaintiff  has  appealed. 

It  is  appellant's  dalm  that  the  license  can- 
not be  revoked  by  the  dty  commission  until 
It  Is  first  convicted  of  the  violation  of  law, 
that  chapter  94,  Laws  1907,  violates  section 
21,  art  3,  of  the  Ckmstltutlon,  In  that  the 
subject  of  intoxicating  liquors  is  not  ex- 
pressed in  its  title,  and  that  such  law  is  spe- 
dal  legislation.  In  that  It  simply  applies  to 
dtles  under  commission.  None  of  appellant's 
contentions  is  sound. 

[1]  Under  the  provisions  of  section  1,  art 
10,  of  the  Ccmstltution,  it  is  immaterial 
whether  the  laws  applicable  to  one  dasa  of 
munidpal  corporations  are  applicable  to  oth- 
er dasses.  It  Is  suffident  if  they  are  appli- 
cable to  all  munidpal  corporations  of  that 
class. 

[2]  Section  2,  c.  04,  Laws  1907,  is  supersed- 
ed by  subdivision  79,  §  63,  c.  119,  Laws  1913. 
So  It  is  unimportant  whether  the  title  to  the 
former  act  Is  suffident  or  not  The  latter 
subdivision  is  as  follows: 

"To  regulate  in  such  manner  as  may  not  be  in- 
consistent with  the  laws, of  this  state,  the  sale 
of  spirituous,  vinous,  fermented,  or  other  intox- 
icating liquors  at  retail,  and  to  revoke  licenses 
granted  for  the  sale  of  such  liquors  for  the  vio- 
lation of  the  provisions  of  any  state  law,  or  of 
any  city  ordinances,  and  to  establish  districts 
within  which  licenses  may  be  granted  for  the 
sale  of  such  intoxicating  liquors  at  retail." 

Section  5  of  ordinance  34  of  the  dty  of 
Huron  provides: 

"Sec.  5.  The  city  council  hereby  reserves  the 
power  at  any  time,  upon  a  vote  or  two-thirds  of 
the  members  elect,  to  revoke  any  license  grant- 
ed, upon  returning  to  the  party  whose  license  is 
revoked  the  money  paid  for  the  unexpired  term 
for  which  the  license  has  been  paid." 

[S]  It  is  a  violation  of  both  state  law  and 
an  ordinance  of  the  dty  of  Huron  for  the 
plaintiff  to  sell  or  give  Intoxicating  liquor  to 
a  minor.  If,  then,  the  dty  commission  had 
the  power  to  determine  for  itself  whether  a 
cause  for  revocation  of  the  Ucooae  existed, 
the  order  appealed  from  must  be  affirmed. 
We  think  it  dearly  had  and  has  such  power. 
In  23  Cyc.  167,  we  find  the  following: 
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"If  the  statute  directs  the  revocation  of  the 
lioeuse  upon  bis  'conviction'  of  such  an  offense, 
there  must  first  have  been  a  final  judgment,  con- 
clusively establishing  guilt,  rendered  by  a  court 
of  competent  jurisdiction:  but  when  the  cause 
of  revocation  ia  specified  as  a  'violation'  of  the 
laws,  the  licensing  authorities  may  act  upon  oth- 
er evidence  than  a  judgment  of  conviction." 

See,  also,  Black  on  Intoxicating  lilquors, 
S{  128,  129;  Woollen  and  Thornton  on  Intox- 
icating Liquors,  U  427a,  431;  State  v.  See- 
bold,  192  Mo.  720,  91  S.  W.  491;  BaldacchX  v. 
Goodlet  (Tex.  Civ.  App.)  14S  S.  W.  326; 
Miles  V.  State  ex  reL  McLane,  53  Neb.  305, 
73  N.  W,  678;  Claussen  v.  Luveme,  103 
Minn.  491,  115  N.  W.  643,  15  I*  R.  A.  Qi.  S.) 
698,  14  Ann.  Cas.  673;  State  ex  reL  Wil- 
czewskl  V.  Mllv^aukee,  156  Wis.  388,  144  N. 
W.  1107;  Wallace  v.  Reno,  27  Nev.  71,  73 
Paa  528,  63  U  fi.  A.  337,  108  Am.  St  Rep. 
747. 

The  license. is  simply  a  permit  and  not  a 
contract  City  of  Elk  Point  t.  Vaughn,  1 
Dak.  U3,  46  N.  W.  577.  That  being  so,  no 
previous  Judicial  determination  of  law  Tio- 
lation  was  requisite. 

The  order  appealed  from  is  afllrmed. 


TOWN  OF  EMERY  v.  CHICAGO.  M.  &  ST. 
P.  RT.  CO.    (No.  3712.) 

(Supreme  Coart  of   South  Dakota.     July  Id, 
1915.) 

1.  Eiamirr  Domain  «e»47— Dki^boaxioit  or 

POWBB   TO    MONIOIPAI.   OORPOBATION— CoN- 

DEMNAXiON  or  Railboad  Fbofebtt — Stax- 

VTSS. 

Under  PoL  Code,  |  1441,  as  amended  by 
Liawa  1913,  c.  Ill,  providing  that  any  incor- 
porated town  may  extend  any  street  across  the 
tracks,  right  of  way,  or  land  of  any  railroad 
company,  and  section  1442  providtng  that  any 
such  town  may  condemn  private  property  for 
all  public  uses  provided  for  by  sections  143S- 
1442,  which  power  shall  be  exercised  upon 
resolution  of  the  trustees,  etc.,  a  township  could 
condemn  a  railroad  right  of  way  for  the  exten- 
sion of  a  street  across  it,  since,  although  section 
1441  does  not  authorize  condemnation  proceed- 
ings, section  1442  authorizes  such  proceeding 
in  the  cases  provided  by  sections  1438-1442, 
which  includes  section  1441,  while  section  1442 
applies  to  the  amendment  of  section  1441,  au- 
thorizing the  extension  of  streets  across  rail- 
roads, as  though  it  were  enacted  simultaneously 
with  or  subsequently  to  such  amendment. 

(E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S§  107-120;  Dec.  Dig.  <8=s>47.] 

2.  Eminent  Domain  <g=>47— Condemnation 
01  Railboad  Pbopebtt— Valimtt— Poweb 
of  State— Statutes. 

Under  the  authority  delegated  to  it  by  the 
state  by  Pol.  Code,  §§  1441,  1442,  authorizing 
the  town  trustees,  an  incorporated  township 
could  condemn  railroad  property  for  the  exten- 
sion of  a  street  across  the  right  of  way,  since 
the  town  exercised  a  power  delegated  by  the 
state,  which  had  not  been  exhausted  and  which 
the  state  had  not  surrendered  when  the  railroad, 
by  condemnation,  obtained  its  right  of  way  and 
laid  its  tracks  thereon,  subject  to  future  public 
necessities. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |§  107-120;  Dec  Dig.  «=>47.] 


S.  CoNsirruTioNAjo  Law  i3=b129  —  Eminent 
Domain  ^=»3— Obligation  of  Oontbacts— 
Condemnation  of  Railboad  Pbofebty  — 
Statutes. 

The  condemnation  of  railroad  property  by 
an  incorporated  township  for  the  extension  of  a 
street  across  the  right  of  way  under  Pol.  Code, 
{S  1441,  1442,  authorizing  such  condemnation, 
was  not  violative  of  Const  IJ.  S.  art  1,  %  10, 
as  impairing  the  obligation  of  any  contract  be- 
tween the  railroad  company  and  the  state. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  296,  301,  3C2-413;  Dec. 
Dig.  €=»120;  Eminent  Domain,  Cent  Dij;.  { 
13;   Dec.  Dig.  <8=s»3.] 

4.  CoNsnrnnoNAi,  Law  «&=9280  — Due  Pro- 
cess OF  Law — Condemnation  of  Railboad 
Pbopebtt— Statutes. 

Condemnation  by  an  incorporated  town  of 
railroad  property  for  the  extension  of  a  street 
across  the  right  of  way  under  Pol.  Code,  §8 
1441,  1442,  authorizing  the  action,  was  not 
violative  of  Const  U.  S.  Amend.  14,  as  depriv- 
ing Hie  railroad  of  its  property  without  due 
process. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §f  877-890;  Dec.  Dig.  «=> 
280.] 

Appeal  from  (Dircnlt  Court,  Hanson  Coun- 
ty ;  Frank  B.  Smith,  Judge. 

Condemnation  proceedings  by  the  Town  of 
Emery  against  the  Chicago,  Milwaukee  & 
St  Paul  Railway  Company.  Prom  a  Judg- 
ment awarding  compensation,  the  defendant 
appeals.   Affirmed. 

William  Q.  Porter  and  fid.  L.  Grantham, 
both  of  Aberdeen,  for  appellant  W.  B,  Van 
Demark,  of  Alexandria,  for  respondent 

GATES,  J.  From  a  Judgment  in  condem- 
nation proceedings  awarding  it  damages  for 
the  extension  of  a  street  across  its  right  of 
way  and  railroad  tracks  in  the  town  of  Em- 
ery, the  defendant  has  appealed.  No  ques- 
tion as  to  the  suflBdency  of  the  award  is  rais- 
ed. The  appeal  raises  merely  questions  of 
law. 

The  respondent  is  an  incorporated  town, 
existing  under  the  provisions  of  chapter  15, 
Rev.  Pol.  Code.  Sections  1441,  1442,  PoL 
Code,  provided: 

Section  1441 :  "The  board  of  trustees  shall 
have  •  •  ♦  power  to  lay  out,  establish,  open, 
alter,  widen,  extend,  grade,  pave  or  otherwise 
improve  roads,  streets,  alleys,  avenues,  sidewalks, 
wharves,  parks  and  public  grounds,  and  vacate 
the  same,  and  to  construct  and  keep  in  repair 
bridges,  culverts  and  sluiceways.    •    •    • " 

Section  1442 :  "Any  incorporated  town  shall 
have  the  power  to  condemn  and  appropriate  pri- 
vate property  for  all  such  public  uses  and  pur- 
poses as  provided  for  by  this  article,  which 
power  Ehall  be  exercised  upon  a  resolution  there- 
tor,  passed  by  a  two-thirds  vote  of  the  trus- 
tees of  such  town,  which  shall  state  the  pur- 
pose and  extent  of  such  appropriation;  and 
the  proceedings  thereunder  shall  be  as  is  pro- 
vided for  by  chapter  40  of  the  Code  of  Civil 
Procedure." 

The  Legislature  of  1913,  by  chapten  111, 
amended  the  above-quoted  powers,  contained 
in  section  1441,  PoL  Code,  by  adding  thereto 
the  following: 

"To  extend  any  street,  alley,  or  highway,  over 
and  across,  or  to  construct  any  sewer  under  or 
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tbrough  mxf  railroad  tracks,  right  of  way  or 
land  of  any  railway  company  within  the  corpo- 
rate limits." 

After  this  amendment  became  effectlre,  and 
on  November  24,  191S,  the  board  of  trustees, 
by  a  unanimous  yote,  passed  a  resolution 
opening  and  extending  the  west  47  feet  of 
Third  Street  South  across  the  defendant's 
right  dt  way  to  connect  with  Third  street  In 
an  Addition  to  the  town  on  the  south  side  of 
said  right  of  way.  Said  resolution  further 
recited  the  necessity  of  condemning  and  ap- 
prc^rlatlng  said  strip  of  land,  and  that  a  pe- 
tition be  filed  in  tbe  circuit  court  praying 
that  the  just  compensatlcm  to  be  made  for 
such  property  so  appropriated  and  condemned 
be  ascertained  by  a  Jury,  and  that  further 
proceedings  be  had,  as  provided  by  chapter 
40,  Code  Civ.  Proa 

[1]  It  Is  first  contended  by  appellant  that 
the  amended  section  1441,  Pol.  Code,  does  not 
authorize  condemnation  proceedings.  That 
is  true.  It  doee  not  purport  to  do  so;  bat 
section  1442,  Pol.  Code,  does  authorize  con- 
demnation proceedings  in  the  cases  provided 
by  article  2,  c.  15,  Pol.  Code,  which  article 
embraced  sections  1438  to  1442,  inclusive. 
When  section  1441  was  amended,  then  section 
1442  applied  to  the  amended  section  1441 
with  like  force  and  ^ect  as  though  section 
1442  were  enacted  simultaneously  with  or 
subsequently  to  the  amended  section  144L  It 
Is  therefore  clear  that  there  is  express  an- 
thority  In  the  town  by  the  vote  of  two-thirds 
of  Its  trustees  to  appropriate  and  condemn 
tbe  right  of  way  of  a  railway  company  for 
street  purposes.  The  board  In  this  case  has 
acted  nnanimonsly. 

[2]  It  Is  next  claimed  that  the  power  of 
the  railway  company,  under  its  right  of  em- 
inent d<Mnaln,  is  superior  to  that  of  the  plaln- 
tUf,  and  that,  the  railway  company  having 
exercised  its  right,  the  dty  has  no  further 
power;  that  It  has  been  exlbAusted  by  its  ex- 
ercise by  the  defoidant  It  is  farther  o(m- 
tended  that  the  action  of  tbe  city  violates 
section  10,  art.  1,  of  the  Constitution  of  the 
United  States  and  amendment  14  thereto.  In 
that  it  amounts  to  an  impairment  of  the  ob- 
ligation of  contract  between  the  railway  com- 
pany and  the  state  and  is  a  taking  of  Its 
property  without  due  process  of  law.  There 
surely  is  not  the  least  merit  in  any  of  these 
contentions.  9  Ency.  V.  8.  S.  C.  Rep.  404. 
The  iK>llce  power  of  the  state  to  subject  pri- 
vate property  to  public  use  was  not  surren- 
dered when  the  railway  company  obtained 
this  right  of  way,  nor  has  there  since  been 
any  such  surrender,  even  If  there  could  be. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Illlnc^  ex  reL 


Qrimwood,  200  TT.  8.  561,  26  Sup.  Ot  341,  50 
I*  Ed.  596,  4  Ann.  Cas.  1175,  the  court  said: 

"But  the  railway  company,  in  effect,  if  not  in 
words,  insists  that  the  rights  which  it  asserts 
in  this  case  are  superior  and  paramount  to  any 
that  the  public  baa  to  use  tbe  water  course  in 
question  for  the  purpose  of  draining  the  lands 
in  its  vicinity,  althoueh  such  water  course  was 
in  existence,  tor  the  benefit  of  the  public.  Ions 
before  tbe  railway  company  constructed  its 
bridge.  This  contention  cannot,  however,  be 
sustained,  ejicept  upon  the  theory  that  tbe  ac- 
quisition by  the  railway  company  of  a  right  of 
way  through  tbe  lands  in  question,  and  the  con- 
struction on  that  right  of  way  of  a  bridge  across 
Rob  Boy  creek:  at  One  point  m  question,  carried 
with  it  a  surrender  by  the  state  of  its  power,  by 
appropriate  agencies,  to  provide  for  such  use  of 
that  natural  water  course  as  might  subsequently 
become  necessary  or  proper  for  the  public  in- 
terests. If  the  state  could  part  with  such  a 
power,  held  in  trust  for  the  public  (which  Is  by 
no  means  admitted),  it  has  not  done  so  in  any 
statute  either  by  express  words  or  by  necessary 
implication.  When  the  railway  company  laid 
the  foundations  of  its  bridge  in  Rob  Roy  creek,  it 
did  so  subject  to  the  rights  of  the  public  in  the 
use  of  that  water  course,  and  also  subject  to  the 
possibility  that  new  circumstances  and  future 
public  necessities  might,  in  the  judgment  of  the 
state,  reasonably  require  a  material  change  in 
the  methods  used  in  crossing  the  creek  with 
cars." 

In  LouisvUle  &  Nashvflle  Ry.  Co.  v.  City  of 
Louisville,  131  Ky.  108,  114  S.  W.  743,  24  U 
R.  A.  (N.  S.)  1213,  the  court  said: 

"When  the  state  grants  to  a  public  or  private 
corporation  the  right  to  exercise  a  part  of  its 
sovereign  power  to  take  private  property  for  a 
public  use,  it  always  does  so  with  the  implied 
underBtanding  that  future  control  over  the  prop- 
erty so  taken  is  not  surrendered  by  tbe  state. 
It  reserves  for  the  public  good  the  power  to  take 
again,  and  as  many  times  as  may  be  necessary, 
so  mu<4i  of  tbe  property  as  is  needful  for  the 
use  of  the  public,  although  this  may  in  some  cas- 
es go  to  the  extent  of  destroying  the  first  use." 

So  here,  when  the  railway  company  obtain- 
ed its  right  of  way  and  laid  its  tracks  across 
this  land,  it  did  so  subject  to  the  rights  of  the 
public,  defined,  or  to  be  thereafter  defineid, 
by  the  Legislature  acting  within  its  police 
power.  It  is  the  right  of  eminent  domain  In 
the  public  that  Is  superior  In  this  case,  not 
the  right  of  the  railway  company.  It  is  true^ 
as  claimed  by  the  appellant,  that  its  property 
is  devoted  to  a  public  use,  but  that  use  does 
not  make  of  it  public  property.  It  Is  still 
private  property  and  subject  to  appropriaticm 
and  condemnation  for  public  use  for  street 
purposes. 

[3,4]  The  proceedings  in  this  case  were 
strictly  regula'r.  They  were  authorized  by 
express  legislative  enactments.  Such  enact- 
ments violated  no  provision  of  the  federal 
Constitution  nor  of  the  state  Constitution. 

The  Judgment  appealed  from  Is  affirmed. 
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SPOONER  T.  DETROIT  SATURDAY 

NIGHT  CO.    (No.  288.) 

(Supreme  Gonrt  of  Michigan.    July  28,  1915.) 

1.  Mabteb  and  Sbbvant  <s>2fi(^,  New,  vol. 
16  Key-No.  Series— Injcbxbs  to  Sebvanx— 
Wobkukn's  Coufbnbatiok  Aox— Ekview— 
Findings  of  Pact. 

Under  the  Workmen's  Compensation  Act 
(Pub.  AcU  1912,  No.  10),  the  Supreme  Court 
cannot,  on  certiorari,  review  or  weigh  the  evi- 
dence, where  there  is  some  evidence  to  support 
the  &nding8  of  the  industrial  accident  board. 

2.  Mastbb  and  Sebvant  €=>87%,  New,  voL 
16  Key-No.  Series— Injtjbies  to  Sebvant— 
"IiMOKiBB  ARiBiiro  Out  or  aitd  m  rss 
COUB8B  ov  Bkplotioent." 

Where  one  who  was  employed  to  operate 
an  engine  and  dynamo  In  the  basement  went  to 
one  of  the  upper  floors,  and  there  volunteered 
to  talie  some  other  workmen  to  the  next  floor 
above  in  the  elevator  as  a  personal  favor  to 
thpm,  and  was  killed  while  doin^  so,  his  death 
did  not  result  from  injuries  arising  out  of  and 
in  the  course  of  his  employment,  and  the  mas- 
ter is  not  liable  therefor  under  the  Workmen's 
Compensation  Act. 

Certiorari  to  Indnetrial  Accident  Board. 

Claim  by  Mary  Spooner  against  the  Detroit 
Saturday  Nig^t  Ciompany  for  compensation 
under  the  Workmen's  Ciompensatlon  Act  for 
the  death  of  her  hnsband.  An  award  by  tbe 
Committee  of  Arbitration  In  favor  of  the 
claimant  was  affirmed  by  the  Indnstrial  Ac- 
cident Board,  and  defendant  brings  certio- 
rari.   Reversed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
STONB,  OSTRANDfiR,  BIRD,  MOORE,  and 
STEERE,  JJ. 

McGregor  ft  Bloomer,  of  Detroit  (William 
K  Carpenter,  of  Detroit,  ot  counsel),  for 
appellant.  Beaumont,  Smith  tc  Harris,  of  De- 
troit, for  appellee. 

STONB,  J.  This  Is  a  claim  made  by  Mary 
Spooner,  widow  of  James  Spooner,  against 
the  Detroit  Saturday  Night  Company,  for 
compensation  for  the  death  of  her  husband, 
under  Act  No.  10,  Public  Acts  of  1912,  known 
as  the  Workmen's  Compensation  Act  The 
Detroit  Saturday  Night  Company,  having 
previously  suffered  a  Are  in  Its  plant  in  the 
city  of  Detroit,  on  Monday,  February  3,  1918, 
entered  into  a  contract  with  the  Winn  ft 
Hammond  Company,  through  T.  H.  Collins, 
Its  receiver,  as  follows: 

"Detroit,  Mich.,  Monday,  February  8,  1918. 

"Azreemeut  between  T.  H.  Collins,'  receiver 
for  Winn  ft  Hammond  Company  and  ttie  De- 
troit Saturday  Night  Company,  city  of  De- 
troit, state  of  Michigan  and  county  of  Wayne 
on  the  3d  day  of  February,  1013. 

"I  agree  for  such  a  period  as  the  said  Winn 
&  Hammond  Company  shall  be  under  my  con- 
trol and  until  such  time  as  twenty-four  hours' 
notice  shall  be  given  to  the  Detroit  Saturday 
Night  C/ompany  to  famish  the  following  equip- 
ment and  power  for  same  at  the  nrices  and  un- 
der the  conditions  named  in  this  Instrument : 
Cylinder  press  at  75  cents  per  hour;  Gordon 
press  at  83>^  eents  per  hour;  Power  cutting 
machine  at  60  cents  per  hour;  stitching  ma- 
chine at  50  cents  per  hour ;  folding  machine  at 
50  cents  per  hour ;    perforator  at  60  cents  per 


hotir;   the  use  of  type,  tones  and  material  nec- 
essary for  composition  work  at  $3.00  per  day. 

"I  also  agree  to  furnish  elevator  service, 
telephone  service  and  office  service  which  shall 
consist  of  providing  cards  and  keeping  time  ot 
such  employes  as  the  jsaid  Detroit  Saturday 
Night  Company  may  assign  to  this  plant  for 
operating  machinery  rented  to  them  at  the 
rate  of  JIO.OO  per  week. 

"It  is  further  understood  and  agreed  between 
both  parties  that  no  type  or  other  material 
shall  be  removed  from  the  plant  of  the  Winn  & 
Hammond  Company  by  the  said  Detroit  Satur- 
day Night  Company. 

"It  is  further  agreed  that  should  the  Detroit 
Saturday  Night  Company  wish  to  operate  the 
machinery  in  this  plant  at  any  time  other  than 
the  stated  working  hours  of  the  Winn  ft  Ham- 
mond Company,  which  are  7  a.  m.  to  11:30  a. 
m.  and  12 :16  p.  m.  to  5  p.  m.,  that  the  charge 
for  power  service  shall  be  $1.00  per  hour  in 
addition  to  the  prices  above  quoted  and  that 
the  Detroit  Saturday  Night  CJompany  agree  to 
furnish  a  competent  engineer  to  tend  boiler 
and  perform  such  other  duties  as  usually  fall 
to  a  man  in  that  capacity. 

"It  shall  be  optional  with  the  Detroit  Satur- 
day Night  Company  how  much  of  this  machin- 
ery they  shall  operate  and  they  agree  to  give 
ample  notice  when  any  additional  mactiiaery 
shall  be  wanted  or  discontinued. 

"The  said  Detroit  Saturday  Night  (Jompany 
further  agrees  to  abide  by  and  perform  any  and 
all  orders  of  the  bankruptc;^  court  concerning 
its  occupancy  and  use  of  said  property. 
"[Signed]    H.  H.  Nimmo, 
''vice  Pres.    Detroit  Saturday  Night  Co. 
"[Signed]    Wfain  ft  Hammond  Co., 

"Per  T.  H.  OolUns. 

"Approved:    Lee  B.  Joslyn,  Referee." 

The  Detroit  Saturday  Night  Company,  to 
accordance  with  the  tertns  of  the  foregoing 
contract,  employed  an  engineer  by  the  name 
of  Leonard  J.  McCabe  to  operate  the  engine 
In  said  plant,  on  the  night  of  February  6, 
1913,  that  being  the  first  night  that  said  com- 
pany operated  said  plant  This  engineer  was 
employed  on  Wednesday,  February  5th.  He 
went  to  the  plant  of  the  Winn  ft  Hammond 
Company  on  Wednesday,  February  5th,  to 
look  over  the  plant  preparatory  to  taking 
charge  of  it  on  the  night  of  February  6th. 
On  this  occasion  he  told  James  Spooner,  then 
in  charge  of  the  plant,  that  he  was  going  to 
take  charge  of  the  same  on  Thursday  night, 
February  6th.  On  Thursday,  February  eth, 
at  about  5  o'clock,  McCabe  went  to  the  plant 
for  the  purpose  of  taking  charge  that  night 
He  saw  Spooner,  and  the  latter  objected  and 
desired  himself  to  operate  the  engine.  Mc- 
Cabe testified  that  Spooner  told  him  that  they 
were  going  to  run  about  9  o'clock,  and  that 
he  (Spooner)  would  run  himself  that  night, 
and  it  was  not  necessary  for  McCal)e  to  stay. 
McCabe  then  went  away  and  Spooner  did 
actually  operate  the  engine  in  said  plant  on 
the  night  of  February  6,  1913.  James  Spoon- 
er, husband  of  claimant  was  a  stationary  en- 
gineer In  the  employ  of  the  Winn  ft  Ham- 
mond Company,  and  had  been  in  its  employ 
as  such  stationary  engineer  for  a  period  of 
20  years,  or  more,  prior  to  said  February 
6th.  His  duties  were  to  run  the  engine  and 
dynamo  in  the  plant  It  was  not  a  part  of 
his  duties  to  run  the  elevator,  but  he  some- 
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times  did  bo  for  hla  own  convenience,  as  did 
otlier  employes,  in  the  absence  of  the  regular 
elevator  man,  or  when  requested  by  the  em- 
ployer In  furthering  its  work.  On  the  night 
in  question,  or  about  two  o'clock  in  the  morn- 
ing of  February  7th,  said  James  Spooner  left 
his  place  of  duty  In  the  engine  room  in  the 
basement  of  said  plant  and  went  to  the  up- 
per floors  of  said  building.  In  going  to  aaid 
upper  floors  he  walked  up  the  stairway.  Up- 
on the  second  floor  he  met  Otto  Lo^elbein, 
John  C.  Hussey,  and  a  Mr.  Wheeler,  em- 
ployte  of  the  Detroit  Saturday  Night  Com- 
pany, and  stopped  with  them  and  had  a 
casual  conversation.  Shortly  after  James 
Spooner  came  upon  said  second  floor  said 
Hussey  and  the  others  started  to  go  up  the 
stairway  from  the  second  to  the  third  floor 
of  said  buUdlng  for  the  purpose  of  getting 
some  stools  to  sit  upon  at  their  work;  and 
thereupon  said  James  Spooner  offered  to 
take  them  up  on  the  elevator,  saying: 
"What's  the  use  of  your  walking;  ride  up." 
And  said  Spooner  did  then  and  there  open 
the  door  of  the  elevator  which  stood  there, 
and  the  said  employes  got  upon  the  same  and 
Spooner  operated  it  In  such  a  manner  as  to 
cause  it  to  ascend.  The  elevator  passed  one 
floor  in  safety,  and  Just  as  It  was  passing  the 
next  floor  James  Spooner  received  the  inju- 
ries which  caused  his  death.  There  was  no 
light  whatever  upon  the  elevator,  and  the 
men  upon  it  were  unable  to  tell  the  cause  of 
the  accident  from  yrhich  Spooner  BufCered 
the  injuries  which  caused  bis  death.  The 
claimant  made  demand  upon  the  appellant 
for  payment  to  her  of  compensation  because 
of  the  death  of  said  James  Spooner,  under 
the  terms  of  said  act  The  appellant  denied 
all  liability  to  said  Mary  Spooner  under  said 
act  An  arbitration  was  had  under  the  act, 
and  the  committee  of  arbitration  awarded 
said  Mary  Spooner  the  sum  of  $2,520.  The 
appellant  filed  a  claim  of  review  of  the  deci- 
sion of  said  committee  with  the  industrial 
accident  board,  and  said  decision  of  said  com- 
mittee was  duly  reviewed  by  said  industrial 
accident  board,  and  on  June  10,  1913,  said 
board  made  a  decision  affirming  the  decision 
of  said  arbitration  committee.  The  case  Is 
here  for  review  upon  certiorari. 

The  appellant  Insists  that  it  did  not  make 
any  contract,  express  or  implied,  of  employ- 
ment with  said  James  Spooner,  and  that  in 
his  operation  of  said  engine,  on  the  night  of 
February  6,  1913,  he  was  acting  as  the  em- 
ploy6  of  Winn  &  Hammond  Company,  and 
not  as  the  employe  of  the  Detroit  Saturday 
Night  The  Industrial  accident  board,  In  its 
fourth  finding  of  fact,  found  as  follows: 

"Mr.  Spooner  was  en^u^ed  in  operating  the 
engine  in  the  plant  for  Winn  &  Hammond  Co. 
until  5  o'clock  in  the  afternoon  of  February 
Otb,  and  from  that  hour  until  he  met  his  death, 
at  about  2  o'clock  in  the  morning  of  February 
7th,  be  was  in  the  employ  of  the  Detroit  Satur- 
day Night  Company,  being  engaged  that  night 
in  operating  the  plant  as  engineer  in  getting  out 
it*  paper,  and  that  Spooner  at  the  Ume  of  the 
accident  was  in  fact  an  employ^  of  the  De- 
troit Saturday  Night" 


It  Is  the  daim  of  appellant  that  there  was 
no  evidence  whatever  to  support  this  finding 
of  fact  The  said  industrial  accident  board 
found,  as  matter  of  law,  that  the  injury  re- 
ceived by  said  James  Spooner,  and  whicb. 
eaused  his  death,  arose  out  of  and  In  fbe 
course  of  his  employment  by  the  Detroit  Sat- 
urday Ni^t  Company,  and  that  said  employ- 
ment was  not  a  casual  employment  within 
the  meaning  of  said  act,  so  as  to  debar  Mary 
Spooner  from  recovering  compensation  for 
the  death  of  James  Spooner. 

By  appropriate  assignments  of  error  the 
following  propositions  are  presented  by  the 
appellant : 

(1)  That  Spooner  was  not  an  employ^  of 
the  Detroit  Saturday  Night  Compauy  as 
matter  of  law. 

(2)  That  the  injuries  did  not  arise  out  of 
and  in  the  course  of  bis  employment 

<3)  That  if  Spooner  was  an  employ^  of 
the  Detroit  Saturday  Night  Company,  his 
employment  was  a  casual  employment. 

[1]  1.  On  the  first  proposition  urged  by  ap- 
pellant, a  careful  reading  of  the  evidence 
contained  in  this  record  leads  us  to  the  con- 
clusion that  we  cannot  say  there  was  no  evi- 
dence to  support  the  finding  that  Spoons  was 
an  employ^  of  the  Detroit  Saturday  Night 
Company.  Under  the  statute,  aa  construed  by 
this  court,  if  there  was  evidence  to  support 
the  finding,  we  will  not  review  or  weigh  that 
evidence.  Rayner  v.  Sllgh  Furniture  Co.,  180 
Mich.  168,  146  N,  W.  665.  We  think  there 
was  some  evidence  in  support  of  this  finding. 

[2]  2.  Did  the  injuries  arise  out  of  and 
in  the  course  of  his  employment?  The  ap- 
pellant needed  and  had  employed  an  en- 
gineer to  operate  the  engine  and  dynamo 
upon  the  night  in  question.  It  was  not  con- 
cerned with  and  did  not  need  the  use  of 
the  elevator.  As  matter  of  fact,  the  agree- 
ment had  provided  that  the  Winn  &  Ham- 
mond Company  was  to  furnish  the  elevator 
service,  but  no  such  service  was  needed  by 
appellant  that  night  If  we  are  right  in 
saying,  under  the  first  proposition,  that  there 
was  evidence  'that  Spooner  was  in  the  ^n- 
ploy  of  the  appellant,  that  employment  was 
solely  to  operate  the  engine  and  dynamo.  : 
The  evidence  is  silent  as  to  any  other  duty 
Imposed  upon  him  by  the  appellant  The  | 
engine  room  was  located  in  the  basement  of  ' 
the  building;  and,  so  far  as  this  record 
shows,  Spooner  had  no  occasion  to  leave  it,  j 
and  had  no  duty  to  perform  upon  the  upper 
floors  of  the  building  during  the  night  of 
the  injury.  Under  the  evldencb  he  had  gone  | 
upon  these  upper  floors  purely  and  solely 
to  visit  with  the  men  working  there.  The 
evidence  is  undisputed  that  he  walked  up 
the  stairway.  He  owed  no  duty  to  those 
men,  or  to  anybody,  to  take  them  to  the 
upper  floors  upon  the  elevator ;  neither  y^na 
he  requested  to  do  so.  It  was  doubtless  a 
friendly  act  upon  his  part,  which  did  not 
tend  to  further  the  business  of  appellant 
At  the  time  of  the  Injury  we  tlilnk  tltat  be 
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was  engaged  in  an  act  outside  of,  and  not  in 
the  course  of,  his  employment,  and  the  in- 
juries he  received  and  wiilch  caused  Ills 
death  did  not  arise  out  of  and  in  the  course 
of  Ills  employment.  The  elevator  sliaft  was 
In  pitch  darkness,  by  tlie  undisputed  evi- 
dence, and  in  using  it  lie  not  only  risked  liis 
own  life,  but  that  of  the  men  be  took  upon 
the  elevator  with  Iiim.  Had  he  remained  in 
the  place  where  liis  duties  called  him  and  at- 
tended to  those  duties,  he  would  not  have 
been  injured,  so  far  as  tills  record  shows. 
The  material  question  is  not  what  he  had 
done  at  times,  for  his  own  convenience  or 
otherwise,  while  in  the  employ  of  Winn  & 
Hammond  Company,  but  the  pertinent  ques- 
tion is:  What  was  he  employed  to  do  upon 
this  night?  Manifestly,  to  run  and  care  for 
the  engine  and  dynamo.  Tlila  injury  oc- 
curred while  he  was  away  from  his  work, 
and  whUe  he  was  a  voluntary  visitor  to  the 
employes  of  the  appellant,  and  the  act  was 
for  his  own  pleasure  or  satisfaction. 

Counsel  for  appellee  in  support  of  their 
claim  have  called  our  attention  to  the  case 
of  Miner  v.  Franklin  County  Telephone  Co., 
83  Vt  311,  76  Atl.  653,  26  L.  B.  A.  (N.  S.) 
1195.  In  that  case  the  plaintiff  was  an  em- 
ploye of  the  defendant  telephone  company. 
On  the  day  of  the  accident  defendant's  fore- 
man said  to  the  linemen,  of  which  the 
plaintiff  was  one,  that  they  would  go  down 
and  splice  the  cable  at  a  certain  point,  and 
an  went  together  to  the  place.  On  arriving 
there  the  foreman  told  the  plaintiff  and  an- 
o£her  lineman  to  go  to  a  certain  place  and 
get  a  ladder.  They  were  unable  to  get  it, 
and  the  plaintiff  so  reported  to  ttie  fbreman 
on  their  return.  The  foreman  was  then  on 
the.  cable  seat,  with  his  materials  at  hand, 
and  was  Just  conimencing  the  work  of  splic- 
ing. After  watching  him  awhile,  the  plain- 
tiff said  he  guessed  he  would  go  up  and  help 
lilm,  and  received  no  reply.  The  plaintiff 
then  ascended  tlie  pole  and  stood  on  an  upper 
cross-arm  and  handed  the  sleeves  to  the  fore- 
man as  he  needed  them,  the  foreman  taking 
tbein  from  him  and  using  them  as  he  pro- 
ceeded with  the  splicing.  After  working  in 
this  manner  for  about  20  mluutea,  the  fore- 
man placed  the  bag  containing  the  sleeves  on 
the  other  side  of  him,  which  put  them  beyond 
the  plaintiffs  reach;  and,  after  looking  on 
awhile,  the  plaintiff  said  he  would  go  down, 
and  proceeded  to  do  so,  receiving  therein  the 
injury  complained  of.  These  were  the  cir- 
cumstances tending  to  show  that  the  plain- 
tiff was  in  the  performance  of  his  duty  when 
he  received  the  Injury.  In  deciding  the  case 
for  the  plaintiff  the  court  said : 

"The  voluntary  offer  of  a  willing  servant  to 
make  himself  useful  in  a  matter  not  covered  by 
any  express  command,  when  the  proffered  serv- 
ice is  accepted  by  hia  superior,  although  not 
by  an  approval  expressed  in  words,  cannot  be 
said,  as  matter  of  law,  to  put  the  servant  out- 
side the  limits  of  his  employment." 

We  think  the  case  readily  distinguishable 
from  the  Instant  case.    In  fact  It  xuight  be 


said  the  plaintiff  tliere  was  ta  the  -peTtOtm- 
ance  of  and  carrying  on  the  very  worlc  for 
which  he  was  employed,  to  wit:  He  was 
assisting  Ills  foreman,  who  undoubtedly  rep- 
resented the  master.  In  the  instant  case 
Spooner  was  rendering  no  service  which  was 
either  accepted  by  or  known  to  his  superior, 
but  was  engaged  in  a  voluntary,  friendly  act 
entirely  outside  the  scope  of  his  employment 
upon  the  night  in  question. 

Our  attention  is  also  caUed  by  appellee  to 
the  case  of  McQuibban  v.  Menzies,  37  Scot- 
tish Law  R.,  page  526.  In  that  case  a  work- 
man was  engaged  as  a  laborer  in  a  steam 
joinery,  his  duty  being  to  carry  wood  from 
the  machine  men  to  the  joiners  and  to  clean 
and  sweep  up  the  floor  of  the  machine  room. 
A  belt  in  connection  with  one  of  the  machines 
became  loose,  and  he  went,  without  being 
asked  so  to  do,  to  assist  the  machine  man  in 
replacing  the  belt  .upon  the  shaft  At  the 
request  of  the  machine  man  the  workman  as- 
cended a  ladder  to  try  and  replace  the  belt, 
and,  his  arm  being  caught  in  the  belt,  he 
was  drawn  up  into  the  shaft  and  received  fa- 
tal injuries.  It  was  admitted  that  had  a 
foreman  been  present  he  might  have  ordered 
the  workman  to  do  this  act,  but  no  other 
person  had  authority  to  order  him  to  do  so. 
Hefld,  that  the  accident  was  one  arising  out 
of  and  in  the  course  of  his  employment  in 
the  sense  of  the  Workmen's  Compensation 
Act    The  court  said: 

"The  question  of  law  which  we  have  to  de- 
cide is  whether  the  deceased  workman  was  in- 
jured by  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  although  that 
would  appear  primarily  to  be  a  question  of 
fact  there  is  no  doubt  that  in  cases  of  this 
kind  questions  of  fact  and  law  sometimes  run 
into  one  another.  The  words  'arising  out  of 
and  in  the  course  of  the  employment'  appear  to 
me  to  be  sufficient  to  include  something  which 
occurs  wliile  the  workman  is  in  his  master's 
employment  and  on  his  master's  work,  although 
he  is  doing  something  in  the  interest  of  his 
master  beyond  the  scope  of  what  he  was  em- 
ployed to  do.  The  act  does  not  say,  'when  do- 
ing the  work  which  he  was  employed  to  per- 
form,' but  it  is  a  fair  inference  that  if  it  had 
been  intended  to  limit  the  right  to  compensa- 
tion to  such  accidents,  different  language  would 
have  been  used  from  that  which  occurs  in  the 
act  It  must  be  assumed,  'therefore,  that  the 
Legislature  used  language  of  wider  scope  to 
include  cases  where  a  workman  intervenes  to  do 
something  useful  and  helpful  to  his  master, 
although  outside  the  special  duties  which  he  is 
employed  to  perform." 

After  citing  cases,  the  court  concluded: 
"The  action  of  the  workman  in'  this  cose  ap- 

Fears  to  me  to  have  been  a  natural  and  help- 
ul  intervention  in  the  conduct  of  his  mas- 
ter's business,  and  accordingly  I  am  of  the 
opinion  that  the  question  should  be  answered  in 
the  affirmative." 

Here  also  It  clearly  appeared  that  the 
servant  was  doing  something  in  the  interest 
of  his  master,  or  in  the  language  of  the  opin- 
ion, "something  useful  and  helpful  to  bis 
master."  Such  was  not  the  fact  in  the  in- 
stant case,  as  we  have  already  stated. 

Our  attention  is  also  called  to  language 
used  by  Ruegg  in  his  work  on  Employers' 
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liaMUty  and  Workmen's  Compensation,  at 
page  3^  where  that  author  says: 

"The  words  'arising  out  of  the  employment' 
ma;  be  satisfied  if  it  is  shown  that  the  occupa- 
tion in  which  the  workman  was  engaged,  though 
not  strictly  part  of  his  duties,  was  being  done 
in  the  mutual  interest  of  the  employer  him- 
self (citing  cases). 

Here  the  same  distinction  is  made  which 
we  have  pointed  out  above.  The  case  of 
McQulbban  v.  Menzles,  supra,  has  been  re- 
ferred to  as  an  "Emergency  Case."  Such 
cases  seem  to  be  an  exception  to  the  general 
rule  where  a  workman,  for  the  protection  of 
his  master's  interest,  acts  tn  an  emergency. 
Manifestly,  there  was  no  emergency  in  the 
Instant  case. 

We  are  of  opinion  that  the  cases  cited  by 
appellant  are  applicable  to  the  Instant  case, 
although  the  contrary  Is  claimed  by  appellee. 
Smith  V.  Lancashire  &  Yorkshire  Ry.,  1  Q. 
B.  Dlv.  (Law  Reports  189&)  141.  In  that  case 
a  ticket  taker  In  the  employ  of  the  railway, 
after  he  had  collected  his  tickets  from  a 
train,  got  upon  the  footboard  of  the  train 
after  it  had  started,  to  speak  to  a  woman 
passenger,  and  was  injured.  It  was  held 
that  the  accident  was  not  one  arising  out  of 
and  In  the  course  of  his  employment  This 
case  was  disposed  of  upon  the  principle  that 
where  the  workman  Is  doing  an  act  entirely 
for  his  own  purposes,  and  In  no  way,  either 
directly  or  Indirectly,  In  the  Interest  of  his 
employer,  then,  however  harmless  such  act 
may  be,  he  loses  the  protection  of  the  act 
whilst  he  is  BO  engaged.    The  court  said: 

"It  is  not  that  he  violated  a  rule,  but  that 
the  accident  did  not  arise  out  of  or  take  place 
in  the  course  of  his  employment  at  alL  It 
took  place  while  for  the  moment  he  quitted  his 
employment." 

In  Moore  v.  Manchester  Lines,  Ltd.,  1  K. 
B.  417,  a  fireman  left  the  ship  and  went 
ashore  to  procure  articles  which  were  neces- 
itary  for  his  own  convenience  and  comfort. 
On  returning  he  fell  from  a  ladder  fastened 
to  the  ship's  side  and  resting  on  the  quay 
bdow.  This  was  the  only  means  of  access 
to  the  ship.  In  giving  Judgment  reversing 
the  county  court  Judge  who  had  awarded 
compensation,  CJozens-Hardy,  M.  R.,  said: 

"It  seems  to  me  he  [the  seaman]  was  outside 
the  protection  given  by  the  act  from  the  moment 
he  left  the  ship  until  he  got  back  on  the  ship." 

See,  also,  Lowe  t.  Pearson,  1  Q.  B.  Dlv. 
(Law  B.  1899)  261 ;  Reed  ▼.  Gt  Western 
Railway  (1909),  2  Butterworth's  W.  0.  C, 
109. 

Of  this  case  Mr.  Ruegg  says: 

"It  is  a  decision  of  the  House  of  Lords,  and 
may  be  said  to  establish  finally  the  principle 
propounded  in  the  first  decision  given  on  the 
words,  namely  Smith  v.  Lancashire  &  York- 
shire Railway  Company,  supra.  This  principle 
is  that  where  the  workinan  is  doing  an  act  en- 
tirely for  bis  own  purposes,  and  in  no  way, 
either  directly  or  indirectly,  in  the  interest  of 
his  employer,  then,  however  harmless  such  an 
act  mav  be,  he  loses  the  protection  of  the  act 
whilst  he  is  so  engaged." 


Many  other  cases  might  be  dted  to  tbe 
same  effect. 

We  are  of  opinion  that  there  was  no  evi- 
dence to  support  the  conclusion  that  the  In- 
jury arose  out  of  and  in  tbe  course  of  Spoon- 
er's  employment,  and  for  that  reason  appel- 
lant is  under  no  liability  to  the  claimant  In 
this  case.  This  conclusion  renders  it  unnec- 
essary for  us  to  consider  the  third  proposi- 
tion. The  decision  of  the  industrial  accident 
board  Is  therefore  reversed. 

This  case  was  originally  assigned  to  tbe 
late  Chief  Justice  McALVAY. 


DB  GRANDCHAMP  v.  SLEPSKI.    (No.  326.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

Afpeai.  and  Ebbob  €=3260,  261— Pbksxnta- 
TioN  OF  Gbounds  or  Review  in  Coubt  Be- 
low. 

A  failure  to  except  to  the  admis^on  -ot 
evidence  or  the  argument  of  counsel  prevents  a 
review  of  those  matters  on  writ  of  error,  not- 
withstanding a  motion  for  new  trial  on  such 
ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1600,  1608-1615;  Dee. 
Dig.  <3=3260,  261.] 

Error  to  Circuit  Oaatt,  Wayne  County; 
Joseph  Bartcm,  Judge. 

Action  by  Edward  De  Grandchamp  against 
Matthew  Slepski,  begun  in  Justice  court  and 
appealed  by  defendant  to  cinniit  ooort. 
There  was  a  second  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

Argued  before  BROOKB,  O.  J.,  and  KI7HN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

Harry  O.  Milllgan,  of  Detroit,  for  appel- 
lant FrederldE  Miller  and  J.  W.  Bennett, 
both  oC  Detroit  for  appellee. 

STONE,  J.  The  plaintiff  sued  the  defend- 
ant in  Justice's  court  to  recover  the  sum  of 
$285,  which  plalntifT  alleged  was  due  him  as 
a  commission  on  the  sale  of  some  real  es- 
tate and  personal  property,  made  by  liis 
agent,  for  the  defendant  The  plaintiff  re- 
covered a  Judgment  in  Justice's  court  and 
the  defendant  appealed.  The  defendant  not 
appearing  at  the  first  trial  in  the  drcnlt 
court  the  plaintiff  recovered  a  Judgment 
Upon  a  motion  for  a  new  trial  the  Judgment 
was  set  aside  and  a  new  trial  was  granted. 
Upon  the  second  trial  in  the  circait  court,  be- 
fore a  Jury,  the  plaintiff  bad  verdict  and 
Judgment  for  the  amount  of  his  claim,  with 
interest.  A  motion  for  a  new  trial  was  made 
to  set  aside  this  Judgment  for  the  reasons: 
(1)  That  the  verdict  was  against  the  weight 
of  the  evidence;  (2)  that  plaintiff's  attorney 
was  permitted  to  read  a  certain  affidavit  of 
the  defendant  to  the  Jury;  (3)  that  coimsel 
for  plaintiff  in  bis  argument  to  the  Jary  re- 
ferred to  the  defendant  as  a  "self-confessed 
perjurer,"  and  stated  that  "the  truth  was 
not  in  him."    The  motion  for  a  new  trial 
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yf&B  denied,  and  exception  was  taken  to  such 
denial  and  the  reasons  therefor. 

The  defendant  has  brought  the  case  here 
upon  writ  of  error,  and  the  first  three  wrots 
assigned  are  the  same  as  those  stated  in  the 
motion  for  a  new  trial.  The  fourth  assign- 
ment ot  error  is  to  the  effect  that  the  court 
-erred  in  denying  defendant's  motion  for  a 
new  trial.  An  inspection  of  the  record 
shows,  not  only  that  no  exception  was  taken 
to  the  ruling  of  the  trial  court  in  permitting 
defendant's  affidavit  to  be  read  to  the  Jury, 
but  that  such  matter  was  withdrawn  from 
the  Jury,  and  the  court  stated  in  their  pres- 
ence tibat  the  Jury  would  not  consider  the 
matter.  It  further  appears  that  no  excep- 
tion was  taken  to  the  argument  of  plaintiffs 
counsel  to  the  jury,  and  no  ruling  of  the 
court  appears  in  the  record  relating  to  the 
matter,  except  that  in  its  charge  the  court  in- 
structed the  Jury  not  to  consider  that  part 
o£  the  argument.  Neither  of  these  questions 
is  therefore  before  us.  We  again  call  atten- 
tion to  the  rule  that  failure  to  except  to  the 
admission  of  evidence,  or  arguments  of  coun- 
-sel,  prevents  a  review  of  the  questions  on 
writ  of  error,  notwithstanding  a  motion  for  a 
new  trial  on  that  ground.  Conger  v.  Hall, 
158  Mich.  447,  122  N.  W.  1073;  People  V. 
Auerbach,  176  Mich.  23-50^  141  N.  W.  869. 

The  only  assignments  of  error,  therefore, 
which  we  can  consider  are  those  claiming 
that  the  verdict  was  against  the  weight  of 
the  evidence,  and  that  the  trial  court  erred 
in  denying  the  motion  for  a  new  trial  upon 
that  ground.  After  a  careful  examination  of 
the  evidence,  we  cannot  say'  that  the  verdict 
was  against  the  weight  of  the  evidence.  On 
the  other  hand,  we  are  of  opinion  that  there 
was  ample  evidence  to  support  the  verdict, 
tliat  the  case  was  properly  submitted  to  the 
Jury,  and  that  the  court  did  not  err  In  deny- 
ing the  motion  for  a  new  trial. 

The  Judgment  below  is  therefore  affirmed. 

The  late  Justice  McALVAY  took  no  part 
In  this  decision. 


ARFMAN  V.  TAMAKACK  MINING  OO. 

(No.  300.) 

(Supreme  Onrt  of  Michigan.     July  23,  1915.) 

Appeai.  and  Ebibob  «=9l068— Habuubss  Kb- 
BOB— Bbbobs  Affectino  Pabtt  Not  Bnti- 

TI.ED  TO   REOOVSB. 

Where  a  verdict  for  defendant  should  have 
been  directed,  a  verdict  rendered  by  the  jury 
i^  its  favor  will  be  sustained  on  appeal  no  mat- 
ter to  what  extent  the  jury  may  nave  been  er- 
roneously ingtrticted  with  respect  to  the  issues 
sabmltted  to  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4225-1228,  4230;  Dec. 
.IMg.  <l=9l068.] 

Error  to  Cilrcult  Court,  Hotight<«i  Oonnty; 
Samuel  S.  Cooper,  Judge. 

Action  by  Kate  Arfman,  as  administratrix 
ot  the  estate  of  Belnhold  Arfman,  deceased, 
against    the    Tamarack    Mining    Company. 


Jndgmott  for  defendant,  and  plaintlif  brings 
error.     Affirmed. 

Argued  before  BROOKB,  O.  J.,  and  KUBN, 
8TONB,  BIB£>,  MOOBB,  and  STBERB,  JJ. 

A.  W.  Kerr,  of  Springfield,  HI.  (A.  T.  Stree- 
ter,  ot  Houghton,  of  counsel),  for  appellant 
Allen  F.  Bees,  of  Houghton  (Rees,  Robinson 
&  Fetermann,  of  Houghton,  of  counsel),  for 
appellee, 

STOND,  J.  This  is  the  companion  case  to 
that  of  John  Lahti  against  the  same  defend- 
ant, decided  on  June  7,  1915,  by  this  court, 
and  reported  in  162  N.  W.  90T.  Both  cases 
are  founded  upon  the  same  accident  and  oc- 
currence. The  accident  occurred  on  the 
morning  of  March  19,  1910,  oa  the  fifteenth 
level  of  defendant's  No.  8  north  Tamarack 
shaft.  The  plaintiff's  intestate,  Reinhold 
Arfman,  deceased,  was  fatally  injured,  sur- 
viving only  a  few  hours,  and  Lahti  received 
injuries  from  which  he  recovered.  In  this 
record  lahti  appeared  as  a  witness  under 
the  name  of  John  Laho.  In  the  Instant  case, 
the  motions  of  defendant  for  a  directed  ver- 
dict in  its  behalf  were  overruled  by  the  trial 
court,  and  the  Issues  were  submitted  to  the 
Jury,  and  a  verdict  for  the  defendant  result- 
ed. From  a  judgment  based  on  the  verdict 
of  the  Jury,  the  case  is  brought  here  by  the 
plaintiff  on  a  writ  of  error,  and  the  several 
assignments  of  error  are  based  upon  alleged 
errors  in  the  charge  of  the  court 

Upon  the  trial  it  was  the  contention  of  the 
defendant  that  a  verdict  should  have  been 
directed  for  the  defendant  upon  the  following 
grounds:  (1)  Because  the  evidence  in  the 
case  failed  to  establish  a  cause  of  action  in 
favor  of  the  plalntlfT ;  (2)  because  there  was 
no  evidence  of  any  negligence  on  the  part  of 
the  defendant,  or  attributable  to  It ;  (3)  that 
any  negligence  which  the  evidence  tended  to 
show,  under  the  circumstances,  must  be  con- 
sidered as  the  negligence  of  a  fellow  servant ; 
(4)  that  the  evidence  disclosed  facts  without 
dispute,  which,  as  matter  of  law,  must  be 
held  to  have  constituted  contributory  negli- 
gence on  the  part  of  the  decedent;  (5)  that 
the  conditions,  resulting  In  the  accident,  were 
open,  obvious,  and  apparent  to  one  who  had 
had  the  experience  and  knowledge  of  dece- 
dent, and  the  risk  was  fully  and  obviously 
appreciable  to  one  of  ordinary  understanding, 
and  the  decedent  therefore  assumed  the  risk. 
The  defendant  makes  the  same  contentions  in 
this  court  Here,  as  in  the  Lahti  (Tase,  there 
were  substantially  no  disputed  material  facts. 
We  have  read  both  records  with  care,  and  are 
of  opinion  that  upon  all  questions  relating  to 
the  claimed  negligence  of  the  defendant,  the 
records  are  substantially  alike,  and  the  law 
of  the  case  must  be  held  to  have  been  set- 
tled by  the  majority  opinion  in  the  Lahti 
Case.  We  there  held  that  the  negligence.  If 
any,  was  that  of  the  conductor  of  tbe  tram 
cars  in  falling  to  have  a  miner's  lamp  atta  ;h- 
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ed  to  the  front  car,  as  was  Ms  dnty  and 
custom  (bis  failure  resulting  from  breaking 
the  lamp  Just  beifore  starting  the  cars),  and 
was  the  negligence  of  a  fellow  servant,  for 
which  the  employer  was  not  liable,  and  that 
a  verdict  should  have  been  directed  for  the 
defendant.  The  questions  being  the  same 
in  the  instant  case,  if  a  verdict  for  the  de- 
fendant should  have  been  directed,  then  the 
verdict  which  was  rendered  by  the  Jury 
should  be  sustained,  no  matter  to  what  extent 
they  may  have  been  erroneously  instructed 
with  respect  to  the  issues  submitted  to  them. 
In  our  opinion,  the  Instant  case  is  governed 
and  controlled  by  the  majority  opinion  In  the 
Lahtl  Case,  and  the  verdict  and  Judgment 
rendered  were,  as  matter  of  law,  the  only 
ones  that  can  be  Justified,  under  the  evidence, 
and  the  law  of  the  case.  There  would  be 
no  profit,  therefore,  in  further  considering 
or  discussing  the  several  assignments  of  er- 
ror. 

The  Judgment  of  the  circuit  court  is  there- 
fore affirmed. 

The  late  Justice  MciXVAT  took  no  part 
in  this  decisi<Hi. 


BARNARD,  Prosecuting  Attorney,  v.  PER- 
KINS, Acting  Superior  Court  Judge. 
(No.  342.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

Elections  «=328— Statement  or  Expekses— 
Liability  for  Failure  to  File  Statement. 
Pub.  Acts  1913,  No.  109,  §  4,  requires  every 
candidate  for  office  to  file  a  gtatement  of  his 
receipts  and  expenditures  within  10  days  after 
any  primary  election.  Section  7  provides  that 
the  several  officers  with  whom  such  Btatcments 
are  to  be  filed  shall  inspect  them  within  10  days, 
and  if  any  person  lias  failed  to  file  his  statement 
as  required  by  law,  or  if  it  does  not  conform  to 
law,  the  candidate  shall  forthwith  In  writing  be 
notified  to  comply  with  the  statute.  Section  8 
provides  that  upon  failure  of  any  person  to  file 
a  statement  within  10  days  after  receiving  such 
notice,  or  if  any  statement  filed  discloses  any 
violation  of  any  provision  of  this  act,  the  coun- 
ty clerk  shall  forthwith  notify  the  prosecuting 
attorney,  who  shall  if  the  evidence  seems  suffi- 
cient, institute  sach  civil  or  criminal  proceed- 
ings as  may  be  appropriate.  A  candidate  for 
the  nomination  for  sheriff  filed  an  incomplete 
and  untrue  statement,  and  subsequently  a  com- 
plaint was  filed  with  the  county  clerk,  charging 
that  the  account  filed  was  false  and  untrue. 
The  county  clerk  thereupon  gave  written  notice 
to  the  candidate  to  file  a  new  and  corrected 
statcraent,  which  was  done.  A  motion  to  quash 
the  information  was  made  on  the  ground  that 
the  candidate,  having  filed  a  new  and  corrected 
statemcut,  was  immune  from  prosecution  for 
failure  to  file  a  correct  statement  in  the  first  in- 
stance. The  information  was  based  upon  the 
incorrectness  of  the  statement  first  filed.  HM 
that,  it  being  the  intent  of  ttte  Legislature  to 
permit  candidates,  after  notice  of  failure  to  com- 
ply with  the  law,  to  file  the  required  statement 
and  thus  avoid  prosecution  under  section  8  of 
the  act,  the  information  was  properly  quashed. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  ig  355,  357-363 ;   Dec.  Dig.  «=»328T] 

Applicati(Hi  by  Edward  N.  Barnard,  Pros- 
ecuting Attorney,  for  a  writ  of  mandamus. 


I  requiring  WllUs  B.  Perkins,  Acting  Superior 
I  Court  Judge,  to  vacate  an  order  quashing  a 
crlmlnail  information  against  Charles  A.  Ber- 
I  ry,  for  failure  to  file  a  correct  statement  of 
expenses  as  a  candidate  at  a  primary  elec- 
tion.   Writ  denied. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORE,  STONB,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

Edwaid  N.  Barnard,  Pros.  Atty.,  and  Wil- 
liam K.  Clute,  Asst  Pros.  Atty.,  both  of 
Grand  Rapids,  for  relator.  H.  Monroe  Dun- 
ham, of  Grand  Rapids,  for  respondent 

BROOKE,  O.  J.  This  is  an  application 
made  by  the  prosecuting  attorney  for  a  writ 
of  mandamus  requiring  respondent  to  vacate 
an  order  quashing  a  criminal  information. 
The  information  contains  five  counts,  and  with 
great  particularity  in  the  several  counts 
charges  one,  Charles  A.  Berry,  who  was  a 
candidate  for  the  office  of  sheriff  of  Kent 
county,  with  having  violated  the  provisions 
of  Act  No.  109  of  the  Public  Acts  for  the  year 

1913,  commonly  called  the  "Corrupt  Practices 
Act,"  In  that  on  the  4th  day  of  September, 

1914,  said  Berry  had  filed  with  the  county 
clerk  of  said  Kent  county  an  incomplete  and 
untrue  account  and  statement  of  the  sums 
of  money  received  and  disbursed  by  him,  and 
the  debts  and  obligations  of  him  In,  of,  for, 
and  concerning  his  primary  election  expenses 
as  candidate  for  the  nomination  for  the  of- 
fice of  sheriff  In  and  for  Kent  county.  Sec- 
tion 4  of  said  act  requires  every  candidate  to 
file  a  true  and  detailed  statement  of  his  re- 

'  ceipts  and  expenditures  within  10  days  after 
I  any  primary  election.  Section  7  follows: 
I  "The  several  officers  with  whom  statements  are 
I  required  to  be  filed  shall  Inspect  all  statements 
of  accounts  and  expenses  relating  to  nomina- 
tions and  elections  filed  with  them  within  ten 
days  after  the  same  are  filed;  and  if  upon  ex- 
amination of  the  official  ballot  it  appears  that 
any  person  has  failed  to  file  a  statement  as  re- 
quired by  law,  or  if  it  appears  to  any  such  offi- 
cer that  the  statement  filed  with  him  does  not 
conform  to  law,  or  upon  complaint  in  writiog  by 
a  candidate  or  by  a  voter  that  a  statement  nied 
does  not  conform  to  law  or  to  the  truth,  or  that 
any  person  has  failed  to  file  a  statement  wtiich 
he  is  by  law  required  to  file,  said  officer  shall 
forthwith  in  writing  notify  the  delinquent  per- 
son to  comply  with  this  act." 

j     Section  8  provides: 

'  "Upon  the  failure  of  any  person  to  file  a  state- 
ment within  ten  days  after  receiving  such  no- 
tice, or  if  any  statement  filed  discloses  any  vio- 
lation of  any  provision  of  this  act,  the  county 
clerk  shall  forthwith  notify  the  prosecuting  at- 
torney of  the  county  where  said  violation  occur- 
red, and  shall  furnish  him  with  copies  of  all  pa- 
pers relating  thereto,  and  said  prosecuting  attor- 
ney shall  on  -such  complaint  or  the  complaint  of 
any  other  peraon,  forthwith  enter  the  same  in 
a  docket  kept  for  that  purpose  in  lua  office,  and 

I  within  twenty  days  thereafter  examine  every 
such  case,  and  if  the  evidence  seems  to  him  to 
be  sufficient  under  the  provisions  of  this  act  he 
shall,  in  the  name  of  the  people  of  the  state, 
forthwith  institute  such  civil  or  criminai  pro- 
ceedings as  may  be  appropriate  to  the  facts." 
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Tbe  xecord  disdoeeB  that  oa  or  about  De- 
cember 4,  1914^  a  complaint  in  writing  was 
filed  wltb  tbe  county  derk,  charging  that  the 
account  filed  by  said  Berry  was  false  and  un- 
true. It  further  shows  that  thereupon  the 
county  clerk,  as  provided  by  section  7,  su- 
pra, gave  written  notice  to  said  Berry  to  file 
a  new  and  corrected  statement.  It  further 
appears  that  said  new  and  corrected  state- 
ment was  filed  on  or  about  December  8, 1914. 
After  a  Jury  had  been  impaneled,  counsel  for 
Berry  made  a  motion  to  quash  the  informa- 
tion upon  the  ground  that,  Berry  having  filed 
a  new  and  corrected  statement,  under  section 
7,  he  was  immune  from  prosecution  for  his 
failure  to  file  a  correct  statement  in  the  first 
instance.  Section  5  of  respondent's  return 
sets  out  the  proceedings  in  the  court  below 
upon  the  consideration  of  tbe  motion  to 
quash: 

"In  answer  to  paragraph  S  of  said  petition, 
respondent  admits  all  of  the  allegations  therein 
contained,  and,  further  answering  said  para- 
graph 5,  respondent  shows  that  the  said  rehitor, 
through  his  attorney,  Mr.  Clate,  stated  to  re- 
spondent, as  appears  in  said  paragraph  6,  that 
the  information  filed  in  said  cause  was  heard 
solely  upon  the  first  expense  account  filed  by  the 
respondent  in  said  cause,  Charles  A.  Berry,  and 
upon  no  other,  as  more  folly  appears  in  said 
paragraph. 

"Respondent  further  shows  that,  on  tbe  same 
day,  to  wit,  the  7th  day  of  May,  A.  D.  1915, 
during  the  arguments  of  counsel,  the  said  re- 
lator, through  bis  attorney,  Mr.  Clute,  as  ap- 
pears by  the  transcript  of  the  record  in  said 
cause,  stated  to  respondent  that  the  relator 
claimed  that  the  said  respondent,  Charles  A. 
Berry,  must  at  his  peril  file  an  accurate  account 
of  his  expenses  in  the  first  instance,  and  that 
if  he  filed  an  incorrect  account  or  untrue  ac- 
count in  the  first  instance,  he  was  guilty  of  a 
violation  of  this  Corrupt  Practice  Act,  and 
this  respondent,  Willis  B.  Perkins,  further 
shows  that  he  then  and  there  stated  to  relator 
as  follows;  'When  section  7,  which  provides  for 
an  inspection  by  the  county  clerk  of  the  state- 
ments or  accounts  of  expenses  so  filed,  and  a 
notice  of  the  county  clerk  to  the  candidate,  if  er- 
ror is  discovered  or  complaint  is  made  with  the 
county  clerk  to  file  a  new  and  amended  account, 
does  not  help  him  any,  he  is  still  amenable  to  the 
law  and  guilty  of  an  offense  under  this  Corrupt 
Practice  Act— that  is  your  contention?'  Where- 
upon the  said  relator  answered,  'Tes,  sir,'  and 
whereupon  respondent  further  inquired  of  the 
said  relator  as  to  what  he  claimed  under  the 
information  in  said  cause  by  asking  of  relator 
tbe  following  questions:  'If  he  should  file  within' 
the  10  days  prescribed  by  the  statute  a  correct 
statement  of  his  accounts  and  dbbursements,  and 
that  should  remain  on  file  in  the  county  clerk's 
office,  then  your  contention  is  that  because  he 
did  not  file  a  complete  one  in  the  first  instance 
he  can  be  prosecuted  under  this  act?'  Where- 
upon the  relator  answered,  'Yes,  sir,'  and  re- 
spondent then  inquired  of  relator  as  follows: 

"  'The  Court:  What  is  the  purpose  of  the  pro- 
Vision  of  the  law  which  permits  tbe  filing  of  a 
second  account  to  correct  any  omissions  or  er- 
rors in  the  first  account? 

"  'Mr.  Clute:  That  is  up  to  the  candidate. 
'  "  'The  Coort:  No;   it  is  up  to  the  court. 

"  'Mr.  Clute:  I  mean  in  regard  to  the  correc- 
tion of  his  account  The  statute  provides  that 
within  10  days  after  the  primary  election  all  of 
the  candidates  for  all  of  the  offices  on  the  ticket 
shall  file  with  tlie  county  clerk  a  full,  true,  and 
detailed  account  and  statement  subscribed  and 
sworn  to  by  him  before  an  ofBcer  authorized  to 
administer  oaths,  setting  forth  .each  and  every 


•am  of  money  ree^ved  and  dtebursed  by  him, 

and  also  his  debts  and.  obligations  during  his 
campaign.    That  shall  be  done  within  10  days. 

"  'Mr.  Clute:  What  I  have  in  mind  is  this: 
The  offense  was  committed  as  charged  in  this 
information  on  the  4th  of  September.  Tbe  fact 
that  he  filed  subsequent  accounts,  it  don't  maks 
any  difference  how  many  he  files,  that  don't 
eliminate  the  proposition  of  the  offense  being 
committed  on  the  4th  of  September ;  that  is  the 
time  that  the  offense  was  committed. 

"  'The  Court:  Now,  just  a  moment.  In  other 
words  he  must,  at  bis  peril,  file  an  accurate  ac- 
count in  the  first  instance. 

"  'Mr.  Clute:   Tes,  sir. 

"  'The  Court:  If  he  files  an  incorrect  account 
or  an  untrue  account,  according  to  section  4, 
then  he  is  guUty  of  a  violation  of  this  Corrupt 
Practice  Act. 

"  'Mr.  Clute:  That  is  what  we  claim,  if  It  is 
untrue  and  incomplete. 

"  'The  Court:  Then  section  7  which  provides 
for  an  inspection  by  the  county  clerk  of  the 
statements  or  accounts  of  expenses  so  filed,  and 
a  notice  by  the  county  clerk  to  the  candidate, 
if  error  is  discovered  or  if  complaint  is  made 
with  the  county  clerk,  to  file  a  new  and  amend- 
ed account,  does  not  help  him  any;  he  is  still 
amenable  to  the  law  and  guilty  of  an  offense  un- 
der this  Corrupt  Practice  Act.  That  is  your 
contention? 

"  'Mr.  Clute:   Yes,  sir. 

"  'The  Court :  If  he  should  file,  withm  the  10 
days  prescribed  by  the  statute,  a  correct  state- 
ment of  his  receipts  and  disbursements,  and  that 
should  remain  on  file  in  the  county  clerk's  office, 
then  your  contention  is  that  because  be  did  not 
file  a  complete  one  in  the  first  instance,  he  can 
be  prosecuted  under  this  act? 

"  'Mr.  Clute:   Yes,  sir. 

"  'The  Court:   That  is  yonr  position? 

"  'Mr.  Clute:  That  is  our  position,  that  he  is 
under  obligation  to  file  a  correct  statement  in 
the  first  instance. 

"  'The  Court:  Why,  then,  does  the  Legislature 
provide  for  the  filing  of  a  subsequent  and 
amended  statement?  What  is  the  use  of  that 
provision  if  a  man  is  guilty?  He  does  not  want 
to  add  to  his  guilt  by  filing  another  statement, 
does  he? 

"  'Mr.  Dunham :  Or  filing  proof  against  him- 
self. 

"  'Mr.  Clute:  That  is  a  matter  tor  him  to  de- 
cide. 

"  'The  Court:  No;  it  is  up  to  the  court  If 
he  does  not  file  a  second  one  section  8  provides, 
"Upon  tbe  failure  of  any  person  to  file  a  state- 
ment within  ten  days  after  receiving  such  no- 
tice," proceedings  shall  then  be  instituted  on  his 
failure  to  file  the  second  statement? 

'"Mr.  Clute:   Yes. 

"  'The  Court:  Or  if  he  should  file  a  second 
statement  and  that  proves  to  be  erroneous,  de- 
fective, or  palpably  incorrect,  then  the  prosecu- 
tor is  also  to  be  notified  and  proceedings  are  to 
be  instituted,  but  they  are  to  be  instituted  upon 
tbe  second  statement? 

"'Mr.  Clute:  No;  they  are  instituted  on  the 
first — either  one,  so  far  as  that  is  concerned.' 

"Respondent  further  shows  that  as  appears  by 
the  above  and  foregoing  record,  as  stated  by  re- 
lator, Mr.  Clute,  the  offense  charged  in  this  in- 
formation was  committed  on  the  4th  day  of  Sep- 
tember, and  as  relator  said:  'The  fact  that  he 
filed  subsequent  accounts,  it  don't  make  any 
difference  how  many  he  files,  that  don't  eliminate 
the  proposition  of  the  offense  being  committed 
on  the  4th  of  September ;  that  is  the  time  that 
the  offense  was  committed.'  And  upon  said 
statement  by  the  said  relator,  respondent  as- 
sumed and  believed  that  the  said  relator  had 
abandoned  any  other  claim  under  said  informa- 
tion, and  that  be  did  elect  and  accepted  the  po.si- 
tiou  stated  herein  by  relator  at  the  time  of  the 
trial." 
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We  are  clearly  of  opinion  tbat  the  court 
made  a  proper  disposition  of  the  matter. 
The  position  of  the  prosecuting  attorney  as 
disclosed  by  the  colloquy  between  court  and 
counsel  shows  that  he  souKht  a  conviction 
solely  by  reason  of  the  fact  that  Berry  had, 
on  September  4tb,  filed  a  false  statement 
An  examination  of  the  information  Itself, 
aside  from  the  admission  of  counsel  for  the 
people,  Is  conclusive  upon  this  point  It  Is 
urged  by  relator,  and  was  urged  in  the  court 
below,  that  the  information  sets  up  the  re- 
ceipt and  expenditure  by  Berry  of  various 
sums  not  contained  in  either  the  first  or  sec- 
ond account.  As  the  second  account  is  not  in 
the  record,  we  are  unable  to  verify  this 
claim.  It  is,  however,  of  no  importance,  for 
the  prosecution  is  based,  not  upon  the  fact 
tliat  Berry  filed  an  incorrect  and  false  state- 
ment on  December  8th,  but  that  he  had  filed 
such  a  statement  on  September  4th. 

A  careful  reading  of  sections  T  and  8,  quot- 
ed above,  convinces  us  that  it  was  the  legis- 
lative intent  to  permit  candidates,  after  no- 
tice of  their  failure  to  comply  with  the  law, 
to  file  the  required  statement  and  thus  avoid 
prosecution  under  section  8. 

The  prosecution  should  have  been  based 
upon  the  amended  account  filed,  in  accord- 
ance with  the  statute,  on  Becember  8th,  if, 
in  fact,  as  is  contended  by  the  relator,  it  is 
not  In  compliance  with  the  terms  of  the  act 

The  writ  Is  denied. 

The  late  Justice  McALVAY  took  no  part  In 
this  decision. 


DETROIT  CRBAMERY  CO.  ▼.  VEI^VET 

BRAND  ICB  OBBAM  CO.,  Inc.,  et  al. 

(No.  807.) 

(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  Tkade-Mabks  akd  T'bade-Names  (3=»23  — 
Tbade-Mabe  as  Pkopebtt. 

An  originator  of  a  trade-mark  for  use  of 
a  firm  of  which  he  is  a  partner  does  not  acquire 
any  property  in  the  trade-mark,  as  such,  but  its 
existence  as  property  and  its  value,  as  such,  is 
created  only  when  it  has  become  associated 
with  and  is  a  part  of  the  business  with  which 
it  has  been  connected. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  i  28;  Dec  Dig. 
^»23.] 

2.  Tradb-Mabks  ahd  Tbadk-Najies  4ts»33  — 

Assignment  or  Tbade-Mabk— VAUDrrr. 
A  trade-mark,  as  such,  cannot  be  assigned 
separately  from  the  property  to  which  it  has 
been  attached. 

[Kd.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  37;  Dec.  Dig. 
«s>33.] 

8.  Tbaoe-Mabks  and  TBadb-Nauxs  «=s>36  — 
Tbansfeb  or  Business  and  Good  Wiix— 
RioHT  or  Fttbchaseb. 

A  iirm  manufacturing  ice  cream  under  a 
trade-mark  "Velvet  Brand^'  sold  all  its  assets, 
good  will,  and  everything  pertaining  to  its  busi- 
ness as  a  going  concern  to  a  corporation,  and  it 
used  the  trade-mark  for  its  product  for  many 
years.  Held,  that  the  partner  originating  the 
trade-mark  had  no  right  to  it  and  could  not  sub- 


sequently convey  or  license  another  to  nse  it  in 
connection  with  the  latter's  product 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  41;  Dec.  Dig. 
»S— *36.3 

4.  Tbaoe-Mabks  and  Tbade-Nahes  «=>39  — 
License  to  Use  Tbadk-Mabk— Vauditt. 
A  naked  license  to  use  a  trade-mark  is  void, 
since  a  trade-mark  most  indicate  the  ownership 
and  origin  of  the  goods,  and,  where  having  onoe 
become  associated  with  the  product  of  an  indi- 
vidual, a  license  will  operate  as  a  fraud  on  the 
public. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  §  44;  Dec.  Dig. 
<8=>39.] 

Appeal  from  Circuit  Court,  Wayne  Ctounty, 
In  Chancery;  Henry  A.  Mandell,  Judge. 

Suit  by  the  Detroit  Creamery  Company 
against  the  Velvet  Brand  Ice  Cream  Com- 
pany and  others.  Prom  a  decree  for  com- 
plainant, defendants  appeal.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KTJHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

(George  W.  Bates,  of  Detroit  (Geer,  Wil- 
liams, Martin  &  Butler,  of  Detroit  of  coun- 
sel), for  appellants.  Dennis  B.  Hayes  and 
Miller,  Smith,  Canfleld,  Paddock  &  Perry,  aU 
of  Detroit,  for  appellee. 

KUHN,  J.  This  is  a  suit  to  enjoin  the  uae 
by  the  defendants  of  the  trade-mark  "Velvet 
Brand"  in  the  manufacture  and  sale  of  ice 
cream.  The  name  waa  originally  adopted 
and  used  by  the  firm  of  A.  Easter  &  Son,  and 
complainant  bases  its  right  to  it  on  a  trans- 
fer by  bill  of  sale  from  that  firm  to  the  com- 
plainant, at  the  time  of  its  organization  in 
1900,  of  all  its  stock  in  trade,  good  will,  and 
everything  pertaining  to  its  business.  From 
that  time  until  shortly  before  the  commence- 
ment of  this  litigation,  the  complainant  used 
the  name  continuously  in  the  sale  of  ice 
cream,  and  by  a  large  expenditure  of  money 
in  advertising  and  by  extensive  sales  has 
identified  it  with  Its  goods  and  made  it  a 
valuable  asset  in  its  business. 

The  firm  of  A.  Easter  ft  Son  was  founded 
in  1S94,  when  Alfred  Easter,  who  had  for  a 
number  of  years  before  manufactured  and 
sold  ice  cream  in  connection  with  a  milk  and 
cream  business,  took  his  son  Ephraim  Into 
partnership  with  him  and  gave  him  a  one- 
fourth  interest  in  the  business.  In  1808 
Eptiraim  originated  the  trade-mark  while  in 
conversation  with  an  advertising  solicitor, 
and  proposed  its  use  in  advertising  the  firm 
product  Alfred  Easter  at  first  refused  to 
authorize  its  use,  but  later  consented;  and 
it  was  used  in  the  firm  advertising,  which 
was  paid  for  by  the  firm.  The  trade-mark 
proved  to  be  a  great  success,  so  much  so- 
that  the  firm  was  "swamped"  with  orders. 
From  June,  1898,  to  December,  1899,  all  Ice 
cream  manufactured  by  the  firm  was  sold 
under  the  name  of  "Velvet  Brand  Ice  Cream," 
and  the  name  was  not  used  by  any  one  else. 
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Late  In  1896  Alfred  Easter  and  several  oth- 
er dealers  organized  the  Detroit  Creamery 
ComiMm;,  pnt  in  their  businesses  and  addl- 
tlonal  capital,  and  secured  the  investment  of 
outside  capital.  The  new  company  com- 
menced business  in  January,  1900.  The  con- 
tract of  sale  from  A.  Easter  &  Son  transfer- 
red to  the  Detroit  Creamery  Company  all  the 
stock  in  trade  and  the  good  will  of  the  busi- 
ness and  everything  pertaining  to  said  busi- 
ness, and  bound  Alfred  Easter  &  Son,  sev- 
erally and  jointly,  not  to  engage  in  the  busi- 
ness in  Detroit  and  vicinity  for  a  period  of 
ten  years.  The  consideration  was  $70,000, 
paid  in  stock,  cash,  and  assumption  of  in- 
debtedness. Ephraim  received  $7,800  cash, 
as  arranged  between  him  and  his  father. 
That  was  for  his  25  per  cent  of  the  firm 
business.  The  sale  of  the  firm  business  was 
conducted  entirely  by  Alfred  Easter,  but  they 
both  signed  the  bill  of  sale,  severally  and  as 
a  firm.  The  original  bill  of  saHe  was  lost, 
and,  according  to  the  assertion  of  Ephraim,  a 
clause  was  inserted  therein  by  him,  giving 
permission  to  the  Detroit  Creamery  Company 
to  use  the  words  "Velvet  Brand  Ice  Cream" 
for  a  period  of  ten  years,  ending  December 
31,  1000.  This  was  done  for  the  purpose  of 
reserving  in  himself  ownership  of  the  trade- 
mark, which  he  declared  he  never  intended 
to  part  with.  Of  this  Alfred  Easter  claims  to 
have  no  recollection.  He  became  the  man- 
ager of  the  new  company,  and  still  holds 
that  office.  Ephraim  was  employed  in  the 
office  of  the  company  from  1901  to  1913,  with 
a  short  intermission. 

In  April,  1914,  the  defendants  organized 
the  Velvet  Brand  Ice  Cream  Company,  and 
announced  by  advertisement  that  they  would 
commence  an  ice  cream  business  under  that 
name  in  Detroit  on  or  before  June  1,  1914. 
The  complainant  protested  in  writing  against 
such  use  of  their  name,  but  the  defendants 
began  doing  business  In  July,  and  very  soon 
thereafter  the  complainant  commenced  suit. 
After  hearing  the  case,  the  chancellor  en- 
tered a  decree  that  the  complainant  was  sole 
and  ecdnsive  owner  of  the  trade-mark,  and 
that  the  defendants  be  perpetually  enjoined 
from  using  it    From  this  decree  the  defend- 
ants.Appeal. 
^      ff]  It  may  be  conceded,  for  the  purposes 
I  of  the  discussion  of  the  questions  here  in- 
\  volved,  that  Ephraim  B.  Easter  was  the  orig- 
.  inator  of  the  idea  of  having  the  firm  of  which 
he  was  a  member  use  the  trade-mark  here  in 
question.     But  It  does  not  foUow,  as  a  mat- 

)ter  of  law,  that  this  would  make  him  the 
owner  thereof  in  the  slightest  degree.  It 
is  the  well-established  law  of  trade-marks 
that  a  trade-mark  does  not  exist  as  an  ex- 
trinsic thing,  and  therefore  it  is  not  in  any 
sense  property  when  so  considered.  Its  ex- 
istence as  property  and  its  value  as  such  is 
created  only  when  it  has  become  associated 
/  with  and  Is  a  part  of  the  business  with  which 
J  it  has  been  connected.  \It  becomes  endowed 
i^Itti  attrlbntM  of  property  when  affixed  to 


merchandise,  becanse,  when  so  affixed,  it  rep- 
resents the  good  wUl  of  the  producer  of  the 
merchandise  to  which  it  is  affixed,  and  its 
valne  consists  of  the  extent  that  the  Informa- 
Oxm  it  conveys  or  implies  is  of  value.  This 
seems  to  be  sustained  by  the  entire  weight  vt 
authority  in  trade-mark  law.  See  note  to 
Palk  et  al.  v.  American  West  Indies  Trading 
Co.,  1  L.  R.  A.  (N.  S.)  704;  Paul  on  Trade- 
Marks,  i  92;  Rogers  on  Good  Will,  Trade- 
Marka,  and  Unftilr  Trading,  p.  99;  Williams 
V.  Farrand,  88  Mich.  478,  60  N.  W.  446,  14 
li.  R.  A.  161;  Derringer  v.  Plate,  29  Cal. 
292,  87  Am.  Dec.  170;  AtlanUc  Milling  Ca_ 
V.  Robinson  (C.  O.)  20  Fed.  218.  Mr.  Justice"" 
Holmes,  in  note  B-x,  to  2  Kent's  Commenta- 
ries, 'see  (13th  Ed.,  p.  60e ;  14th  Ed.,  p.  592), 
says: 

"So  It  would  seem  that,  while  a  persbn  may 
transfer  the  right  to  use  a  trade-mark  along  with 
the  business  to  which  it  relates,  it  cannot  be  sep- 
arately sold.  Kidd  v.  Johnson,  100  U.  S.  617  [26 
li.  Ed.  760];  Carmichael  v.  Latimer,  11  B.  L 
395  [23  Am.  Rep.  481].  It  would  seem  a  suffi- 
cient reason  for  this  that,  the  mark  having  come 
to  designate  a  certain  manufacture  of  goods,  it 
would  be  a  fraud  on  the  public  to  allow  it  to  be, 
used  on  goods  not  of  that  manufacturs."     ^,--'^ 

[2-4]  The  record  discloses  that  the  Detroit 
Creamery  Company,  complainant  herein,  ac- 
quired all  the  assets,  good  wUl,  and  every- 
thing pertaining  to  the  business  of  A.  Blaster 
Sc  Son  as  a  going  concern  in  January,  1900. 
But  It  is  the  contention  of  the  defendants 
that  the  use  of  the  trade-mark  or  trade-name 
on  the  part  of  the  complainant  was  to  be 
limited  to  a  period  of  10  years  from  that 
date.  It  appears,  however,  that  the  use  of 
this  name  was  confined  for  a  period  of  14 
years  to  the  product  of  the  complainant  com- 
pany, and  It  only  had  value  as  such  in  con- 
nection with  audi  product.  It  has  been  uni- 
versally held  that  a  trade-mark,  as  such 
cannot  be  assigned  separately  and  distinct 
from  the  property  to  which  It  has  been  at- 
tached, and  likewise  the  rule  has  been  laid 
down  that  a  naked  license  to  use  a  trade- 
mark is  of  no  more  validity  than  an  assign- 
ment thereof.  Both  are  void.  38  Cyc.  876. 
The  rule  is  thus  stated  in  28  Am.  &  Eug.  Eac. 
Law  (2d  Ed.)  405: 

"As  a  general  rale,  a  valid  license  cannot  be 
granted  for  the  use  of  a  trade-mark.  This  rule 
is  based  upon  the  principle  that  a  trade-mark 
must  indicate  the  ownership  and  origin  of  the 
goods,  and  having  once  become  associated  with 
the  product  of  an  individual  or  a  person,  to  per- 
mit the  use  of  the  same  mark  by  several  per- 
sons, even  by  authority  of  the  owner,  would  be 
to  authorize  a  fraud  and  deception  upon  the  pub- 
lic by  representing  goods  made  by  the  licensee  as 
emanating  from  the  original  adopter  of  the 
mark." 

It  necessarily  follows  as  a  corollary  from 
this  that  it  would  be  impossible  to  transfer 
the  property  with  which  a  trade-mark  was 
connected  and  retain  title  in  the  trade-mark 
separate  and  distinct  from  the  property.  An 
attempt  to  use  such  trade-mark  in  connection 
with  some  other  business  than  that  to  which 
it  was  attached  would  be  clearly,  under  the 
reasoning  above  set  forth,  a  fraud  and  decep- 
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tion  npon  the  public  as  representliig  goods 
as  emanating  from  the  company  which  origi- 
nally adopted  the  mark,  and  by  Its  use  gave 
It  Its  value  In  connection  with  Its  business. 

We  think  It  Is  clear  that  Ephralm  B.  Ebster 
never  had  any  title  or  ownership  tn  the  trade- 
mark In  question  separate  and  distinct  from 
his  ownership  in  the  partnership  property 
which  was  conveyed  to  the  complainant  com- 
pany; and,  It  being  established  beyond  ques- 
tion that  the  trade-mark  was  necessarily  con- 
nected with  and  was  a  part  of  the  good  wlU 
of  the  business  of  said  partnership  which  was 
transferred  to  the  complainant  company,  it 
follows  that  it  was  legally  impossible  for  him 
to  retain  ownership  in  something  which  did 
not  have  any  separate  and  distinct  legal  ex- 
istence. 

In  Royal  Baking  Power  Co.  v.  Raymond 
(a  C5.)  70  Fed.  376,  Showalter,  J.,  said: 

"In  Allan's  Law  of  Good  WiU  (pag«  26)  it  is 
said  that  'a  trade-mark  cannot  exist  apart  from 
a  business.'  It  may  be  more  accurate  to  say 
that  a  trade-mark  cannot  exist  apart  from  the 
good  will  of  a  business,  since  what  is  known  as 
the  good  will  mav  persist  for  a  time  after  such 
business  has  in  fact  ceased.  A  manufacturing 
establishment,  for  instance,  may,  with  all  its 
machinery  and  appliances  and  its  store  of  prod- 
ucts, be  destroyed  by  fire,  and  a  year  or  two 
may  pass  before  such  manufactory  is  rebuilt, 
and  the  business  started  again;  but,  when  start- 
ed, the  old  customers,  in  part  at  least,  will  re- 
sume trade  connections.  Here  the  business  stops 
for  a  time,  but  the  good  will  involving  the  trade- 
marks remnins  a  property  more  or  less  valuable 
during  the  interval  of  cessation.  I  can  conceive 
such  a  stoppage  of  business  by  accident  or  de- 
sign, even  for  a  scries  of  years,  where  the  good 
wUl,  including  the  trade-marks,  may  still  be 
found  extant:  that  is  to  say,  valuable,  upon 
resumption.  But  when  it  is  not  shown  in  some 
satisfactory  way  that  the  trade  reputation  of  a 
suspended  business  continues  to  have  value  (can 
be  exchanged  or  sold,  for  instance,  for  a  price), 
a  court  cannot  say  that  a  good  will  remains ;  In 
other  words,  that  there  still  attaches  to  the  old 
proprietor  any  dominion  over,  or  property  right 
in,  a  mark  which  may  once  have  had,  but  which 
no  longer  has,  significance  for  him  in  the  world 
of  trade." 

See,  also,  Bnite  v.  Igleheart  Bros.,  137 
Fed.  492,  tQ8,  70  C.  C.  A.  76,  and  Hopkins, 
Law  of  Trade-Marks  where  it  is  said: 

"Inasmuch  as  there  can  be  no  title  in  a  trade- 
mark apart  from  the  good  will  of  the  bnsiness 
in  which  it  is  used.  It  follows  that,  in  an  assign- 
ment of  the  business  and  good  will  of  the  owner 
of  the  mark,  the  title  to  the  trade-mark,  without 
being  specially  mentioned,  passes  to  the  as- 
signee."   Section  15. 

The  attempt  on  the  part  of  Ephraim  Easter 
to  convey  or  license  to  the  defendant  the 
bare  words  "Velvet  Brand"  or  "Velvet  Brand 
Ice  Cream,"  wholly  apart  from  the  good  will, 
goods,  and  business  in  which  they  had  origi- 
nated and  which  they  had  been  continuously 
associated  with  since  1898,  was  void.  It  was 
an  attempt  to  lead  the  public  to  believe  that 
it  was  obtaining  from  the  new  company  the 
old  brand  of  ice  cream,  the  reputation  of 
which  had  been  created  and  established  by 
the  complainant  company. 

We  are  of  the  opinion  that  the  chancellor 


who  heard  the  case  arrived  at  a  vropet  con- 
clusion in  determining  that  the  complainant 
company  was  the  sole  and  exclusive  owner  of 
the  trade-mark  in  question  and  oijolning  the 
defendants  from  the  use  of  It. 
The  decree  Is  therefore  afibmed. 

The  late  Justice  McALVAY  took  no  part 
in  this  decision. 


BLOSS  ▼.  BLOSS.    (No.  325.) 
(Supreme  Court  of  Michigan.  July  23,  1916.) 

1.  DivoBCE  €=>184—ApPEAiy— Review. 

The  trial  court  being  in  a  better  position 
to  judge  the  credibility  of  witnesses  than  the 
Supreme  Court,  its  decree  in  divorce,  founded  on 
conflicting  oral  testimony,  will  be  deferred  to. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §§  570-573:  Dec.  Dig.  <S=»184;  Appeal 
and  Error,  Cent  Dig.  g  564.J 

2.  DivoBCK  <S=»227  —  AcTlOKS  —  Attobnit'b 
FSe— AixowAircK. 

Where  the  trial  court  awarded  to  the  solici- 
tor for  defendant  and  cross-complainant  a  so- 
licitor's fee  of  $100,  a  solicitor's  fee  of  $30  un- 
der the  rule  should  not  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  653,  654;   Dec  Dig.  «=>227.] 

3.  Divorce  <8=»240— Actions— Pbopbbtt. 

Upon  a  wife  obtaining  a  divorce  from  her 
husband  the  husband  is  entitled  to  articles  of 
furniture  of  no  great  value  which  he  received  as 
presents  from  his  own  people. 

[E)d.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  U  701-705,  707,  700,  712;  Dec.  Dig.  «=» 
240.] 

4.  DivoBCK  «=s>288  —  Actions  —  Souoitob'b 
Fbk. 

Where  complainant  nnsnccessfully  appeal- 
ed from  a  decree  awarding  a  divorce  to  his  wife, 
who  cross-complained,  he  should  be  required  to 
pay  the  fee  of  the  solicitor  who  represented  the 
wife  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  t  T72;    Dec.  Dig.  <S=>28&] 

Appeal  from  drcoit  Court,  Wayne  Coontr. 
in  Chancery;  George  P.  Codd,  Jndge. 

Bill  by  Edward  C.  BIoss  against  Freda 
Bloss,  who  filed  a  cross-bill.  From  a  Judg- 
ment for  defendant  on  ber  cross-bill  com- 
plainant appeals.    Affirmed.  

Argued  before  BROOKE,  a  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERS,  33. 

James  H.  Pound,  of  Detroit,  for  appellant. 
Allan  H.  Frazer,  of  Detroit,  for  appellee. 

STONE,  J.  Tlie  bill  of  complaint  was  filed 
in  this  cause  for  an  absolute  divorce  from 
the  defendant  upon  the  ground  of  extreme 
cruelty,  and  prayed  for  the  custody  of  the 
Infant  chUd  of  the  parties.  The  defendant 
answered  fully,  denying  the  diarge  of  the 
complainant,  and,  claiming  the  benefit  of  a 
cross-bill,  charged  the  complainant  with  ex- 
treme cruelty.  The  cross-bill  was  answered 
by  specific  denial  of  the  charge,  and  the  cause, 
being  at  issue,  was  heard  upon  testimony 
taken  in  open  court  At  the  hearing  the  trial 
court  granted  a  decree,  dismissing  complain- 
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ant's  bill  of  complaint  and  granting  a  decree 
to  defendant  ai>oa  her  prayer  for  afflnuatlTe 
cross-relief,  glTlng  ber  the  custody  of  the 
<^ld  and  making  certain  provisions  by  way 
of  permanent  alimony  and  counsel  fees. 
From  this  decree  the  complainant  has  ap- 
pealed. 

[1]  The  bin  of  complaint  was  filed  May  2, 
1912.  The  complainant  at  that  time  was  25 
years  old,  and  the  defendant  about  21  years 
of  age.  The  parties  were  married  on  August 
11,  1910,  and  lived  together  until  on  or  about 
AprU  23,  1912.  Their  only  child,  Edward  Q. 
Bloss,  was  bom  on  May  30,  1911.  As  has 
already  been  stated,  both  parties  to  this  cause 
charged  the  other  with  extreme  cruelty,  and 
the  vital  questlcm  in  the  case  Is,  Whldi  one 
of  the  parties  hereto  has  maintained  the 
charge?  A  careful  reading  of  the  record  dis- 
closes the  fact  that  there  is  an  Irreconcilable 
conflict  In  the  testimony  of  the  parties  upon 
that  subject.  Most  of  the  testimony  upon 
both  sides  was  given  by  the  parties  and  their 
Immediate  relatives.  The  trial  Judge  saw 
and  heard  the  witnesses  In  the  case  testify, 
and  was  in  a  better  position  to  judge  of  the 
credibility  of  the  witnesses  than  we  are.  We 
are  of  opinion  that  the  charge  of  i>ersonal 
violence  on  the  part  of  complainant  was  not 
sustained  by  the  testimony,  except  by  Infer- 
ence, but  there  was  considerable  testimony 
given  by  witnesses  outside  the  family  circle, 
showing  that  complainant  had  been  guUty  of 
gross  mlscondnct,  amounting  to  extreme 
cruelty.  In  the  use  of  profane,  violent,  and 
threatening  language,  severely  scolding  and 
reprimanding  the  defendant,  diarglng  her 
with  neglecting  her  duties  as  a  wife  and 
mother,  and  with  untidiness  as  a  housekeep- 
er; and,  while  the  case  as  made  by  the  de- 
fendant under  her  cross-bill  is  not  a  strong 
one,  yet  we  are  Inclined  to  agree  with  the 
trial  Judge. 

There  would  be  no  profit  to  the  profession 
or  to  the  parties  Interested  In  reviewing  In 
detail  the  testimony  In  the  case.  There  was 
testimony  sulfldent,  If  believed  by  the  trial 
-court,  to  warrant  the  decree  which  was  made 
In  the  court  below,  in  so  far  as  the  conduct 
of  the  complainant  is  concerned.  This  testi- 
mony was  to  the  effect  that  complainant  was 
profone  in  his  language  and  rough  In  his 
conduct  toward  defendant  and  cioss-com- 
plalnant  We  are  satisfied  from  the  testi- 
mony that  the  wife  properly  cared  for  her 
household  and  child,  and  was  an  affectionate 
and  considerate  mother,  and  that  many  of  the 
charges  of  the  complainant  against  her  were 
not  true.  We  shall  not  therefore  disturb  the 
decree  granting  a  divorce  to  the  defendant 
and  cross-complainant.  We  think,  however, 
that  some  of  the  provisions  of  the  decree 
should  be  modified. 

1.  In  our  opinion  the  provision  for  perma- 
nent alimony  and  support  should  be  limited 
to  the  sum  of  $5  per  week,  and  should  be  for 


the  support  of  the  child,  and  payable  aa  pro- 
vided for  in  the  decree  below. 

[2]  2.  By  the  decree  the  trial  court  award- 
ed to  the  solicitor  for  the  defendant  and 
cross-complainant  a  solicitor's  fee  of  $100  to 
be  paid  by  the  complainant  and  cross-defraid- 
ant  We  are  not  disposed  to  dlstnrt)  this  por- 
tion of  the  decree,  but  we  think  that  no 
solicitor's  fee  under  the  rule  should  have 
been  taxed  in  the  case.  The  decree  provided 
that  the  said  EMward  O.  Bloss  should  pay  the 
expense  already  Incurred  by  said  Freda  Bloss 
In  carrying  on  and  defending  her  suit  In  this 
cause,  the  same  to  be  taxed.  We  do  not 
think  It  was  the  intention  of  the  trial  court 
to  Include  In  such  expenses  the  solicitor's  fee 
of  $30  under  the  rule,  and  that  sum  will  be 
eliminated  from  the  decree. 

[3]  3.  We  are  not  disposed  to  disturb  the 
order  awarding  to  the  defendant  and  cross- 
complainant  the  household  furniture  save  In 
the  following  particulars:  We  think  there 
should  be  restored  to  the  complainant  and 
cross-defendant  the  following  articles  describ- 
ed in  his  affidavit  found  in  the  record,  which 
articles  appear  to  be  In  the  possession  of  said 
defendant  and  cross-complainant,  to  wit :  One 
cigar  band  smoker  set;  three  packs  of  cards ; 
two  glass  humidors;  one  shaving  glass;  one 
steel  fishing  rod  and  reel;  one  Ice-box;  one 
dining  room  table;  six  dining  room  chairs; 
two  fancy  pillows;  one  set  of  eight  books; 
one  rocking  chair;  one  poker  set;  one  brass 
dish;  and  one  brass  cuspidor.  Many  of  these 
articles  were  given  to  the  complainant  and 
cross-defendant,  or  to  the  parties,  by  the  rela- 
tives of  the  complainant ;  and  while  they  are 
not  of  great  value,  we  think  they  should  be 
restored  to  him. 

4.  In  our  opinion  the  provision  made  by 
the  trial  court  for  the  custody  of  the  child 
should  not  be  disturbed  by  us,  and  the  same 
will  remain,  subject  to  diange  from  time  to 
time  by  the  order  of  the  court  below,  as  pro- 
vided by  the  decree. 

[4]  5.  In  addition  to  the  award  of  $50  to 
defendant,  made  by  this  court  on  account  of 
expenses  of  appeal,  the  complainant  will,  by 
the  decree  of  this  court,  be  directed  to  pay 
to  the  solicitor  for  the  defendant  and  cross- 
complainant  the  further  sum  of  $30  as  coun- 
sel fee  in  this  court 

Except  as  herein  modified,  the  decree  of 
the  court  below  is  affirmed.  No  further  costs 
will  be  taxed  in  this  court. 

The  late  Justice  McALVAT  took  no  part 
in  this  decision. 


GREEN  V.  BURGHARDT  et  aL     (No.  284.) 

(Supreme  C!ourt  of  Michigan.     July  28,  1915.) 

1.  CBEDirORS'  SOTT  «s»44— EZXOtlTIOTT— BOB- 
DEN   OF  PSOOr. 

Comp.  Laws  1897,  §  10203,  providing  that 
in  suits  in  aid  of  execution  complainant  makes 
a  prima  facie  case  by  proving  tlie  judgment, 
execution,  and  levy,  and  the  conveyances  com- 
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plained  of,  and  tlie  burden  Is  then  on  the  judg- 
ment debtor  or  those  claiming  under  him  to 
establish  the  good  faith  of  the  &ansaction,  does 
not  apply  to  levies  on  personal  property. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent  Dig.  H  178-180;  Dec  Dig.  «=» 
44.] 

2.  Cbkditokb'  Bttit  C-mI   Exeotttiow— Rbme- 

DT  BT  Replevin. 
A  judgment  creditor  cannot  sue  in  equity 
in  aid  of  execution  levied  on  personal  property 
which  was  claimed  by  the  debtor's  father,  who 
had  replevined  the  property,  but  the  issues  as 
to  the  ownership  of  the  property  will  l>e  left  to 
be  settled  in  the  replevin  action. 

[Ed.  Note. — For  other  cases,  see  Creditors' 
Suit,  Cent.  Dig.  ii  5,  8;   Dec.  Dig.  ®=»4.] 

Bird,  J.,  dissenting. 

Api>eal  from  drcnlt  Ooart,  Wayne  County, 
in  Chancery ;    Henry  A.  Mandell,  Judge. 

Bill  in  aid  of  execntlon  by  Minerva  Green, 
administratrix,  against  Anton  Burghardt  and 
another.  From  a  decree  dismissing  the  bill, 
complainant  appeals.     Affirmed. 

Argued  before  KUHN,  MOORE,  STONE, 
OSTRANDER,  bird,  and  STEERE,  JJ, 

Francis  H.  Warren,  of  Detroit  (O.  H.  &  M. 
J.  Lehman  &  Sons,  of  Detroit,  of  counsel), 
for  appellant.  Barbour,  Field  &  Martin  and 
Dwlght  C.  Rexford,  all  of  Detroit,  for  ap- 
pellees. 

BIRD,  J.  (dissenting).  From  a  de<7ee  dis- 
missing a  bill  filed  in  aid  of  execution,  the 
complainant  appeals.  On  the  30th  day  of 
November,  1912,  complainant  recovered  a 
judgment  in  tort  against  defendant  Frank  R. 
Burghardt  in  the  Wayne  circuit  court,  for 
the  sum  of  |2,000,  with  costs  taxed  therein  at 
165,  On  April  19,  1913,  complainant  caused 
an  execution  to  be  levied  upon  certain  person- 
al property  In  the  possession  of  Frank  R. 
Burghardt,  consisting  of  horses,  wagons,  and 
other  personal  property  used  in  bis  trucking 
business,  also  upon  certain  saloon  supplies  in 
his  saloon  In  the  dty  of  Detroit.  Two  days 
later,  on  April  2l8t,  Anton  Burghardt  replev- 
ined the  property  levied  upon,  claiming  the 
title  thereto  by  bill  of  sale  from  Frank, 
which  bill  of  sale  was  dated  December  17, 
1912,  17  days  after  the  judgment  was  ren- 
dered. The  appraisal  In  the  replevin  proceed- 
ings shows  the  value  of  the  property  to  be 
$1,788. 

Upon  the  hearing  complainant  made  her 
formal  proof  and  relied  solely  upon  the  pri- 
ma facie  case  created  by  the  statute.  C.  L. 
1897,  i  10203.  The  defendant  Anton  Burg- 
hardt testified  that  he  let  his  son  Frank  have 
$1,000  on  June  6, 1909,  that  he  took  his  prom- 
issory note  therefor,  and  that  he  assumed 
and  agreed  to  pay  two  other  notes  of  Frank's, 
one  to  Carmody  of  $1,000,  and  one  to  Prank's 
brother  Anton,  Jr.,  of  $250,  and  that  these 
obligations  furnished  the  consideration  for 
the  bill  of  sale  of  December  17, 1912.  He  ad- 
mitted that  Frank  had  been  In  possession  of 
the  property  ever  since  the  bill  of  sale  was 


executed.  Frank  was  a  witness  In  Us  own 
behalf,  and  in  the  main  oorrobotated  bis  fa- 
ther's testimony. 

In  reading  this  record,  the  question  bas 
been  suggested  to  us  whether  equity  shonld 
have  entertained  this  proceeding.  Wlille  the 
rule  is  quite  general  that  bills  In  aid  of  exe- 
cutions levied  upon  personal  property  may  be 
maintained  (3  Freeman  on  Judgments,  t  425,. 
and  cases),  this  court  has  Indicated  that  it 
was  Improper  where  the  party  had  a  remedy 
at  law  (Stoddard  v.  McLane,  66  Mich.  11,  22 
N.  W.  95).  No  reason  appears  why  the  ques- 
tions raised  by  the  pleadings  in  this  case-- 
coold  not  be  settled  in  the  replevin  case ;  bnt 
inasmuch  as  no  objection  was  made  in  the 
trial  court,  and  none  Is  raised  in  this  court,, 
we  have  concluded  to  dispose  of  the  case  np- 
(m  the  merits,  but  with  no  intention  of  mak- 
ing it  a  precedent  for  future  practice. 

The  question  before  us  is;  Did  defendant's 
testimony  meet  the  prima  fade  case  made  by 
the  complainant?  Ck)mplainant's  prima  fade 
case  is  aided  by  another  presumption  created, 
by  the  statute  (C  Ii.  1807,  §  0520),  whidi  pro- 
vides that  a  sale  of  i>er8onal  property,  unless- 
accompanied  by  immediate  delivery  and  a 
continued  change  of  possession,  is  prima 
fade  fraudulent  as  to  creditors.  Wdghed  off 
against  these  presumptions  is  the  testimony 
of  both  the  defendants.  We  are  Impressed 
from  a  history  of  the  dealings  between  father 
and  son  that  the  several  bills  of  sale  made 
between  the  parties  were  Intended  to  oper- 
ate merely  as  security  for  the  repayment  ot 
money  loaned.  We  are  also  satisfied  that 
the  $1,<X)0  indebtedness  to  the  father  was  a 
bona  fide  indebtedness  and  was  still  unpaid 
at  the  time  the  last  bUl  of  sale  was  execut- 
ed; but  we  are  not  so  favorably  impressed  a» 
to  the  Carmody  and  Anton,  Jr.'s,  notes.  Nei- 
ther Carmody  nor  Anton,  Jr.,  was  sworn, 
and  no  reason  is  assigned  why  they  were  not 
witnesses.  No  explanation  was  given  by 
Frank  of  the  circumstances,  or  any  of  them, 
under  which  the  money  was  borrowed,  nor 
the  purpose  for  which  it  was  used.  If  Anton 
had  any  information  on  the  subject  of  the 
good  faith  of  the  transactions,  he  did  not  dis- 
close it.  Our  conclusion  is  that  the  prima 
fade  case  made  by  complainant  was  fully 
met  as  to  the  $1,000  Indebtedness  to  defend- 
ant Anton  Burghardt,  but  that  the  prima 
fade  case  was  not  met  by  the  testimony  as 
to  the  Carmody  note  nor  Anton,  Jr.'s,  note. 

The  bill  of  sale  dated  December  17,  1912, 
and  duly  filed  In  the  dty  clerk's  office,  will  be 
treated  in  this  proceeding  merely  as  a  securi- 
ty, and  the  sheriff  of  Wayne  county  will  be 
advised  by  the  decree  to  proceed  with  the 
execution  of  his  writ  subject  to  said  mort- 
gage lien  of  $1,000. 

The  decree  of  the  lower  court  should  be  re- 
versed, and  a  decree  entered  in  this  court  in 
accordance  with  this  opinion.  The  complain- 
ant should  recover  costs  in  both  courts. 
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OSTBANDSB,  J.  [1]  I  know  of  no  caei  in 
wbicb  It  has  been  held,  or  has  been  before 
contended,  that  the  provisions  of  3  Comp. 
Lews,  {  10203,  have  any  application  to  levies 
upon  personal  property.  Tb^e  presumption  re- 
lied upon  by  complainant  does  not  exist. 

[2]  The  real  issue  between  the  parties  is 
raised  in  the  replevin  suit,  pending  when  the 
bill  In  this  cause  was  filed.  The  effect  of  the 
opinion  of  Mr.  Justice  BIRD  is  to  enjoin  the 
proceeding  at  law,  which  ought  not  to  be 
done  unless  the  issue  appears  to  be  one  which 
a  court  of  law  cannot  properly  try.  It  is 
obvious  that,  not  only  may  a  court  of  law 
determine  It,  bat  it  is  peculiarly  an  investi- 
gation to  be  made  by  a  Jury. 

The  decree  dismissing  the  bill  should  there- 
fore be  affirmed. 

KUHN,  STONIB,  MOORE,  and  STBERB, 
JJ.,  concurred  with  OSTRANDER,  J.  The 
late  Justice  McALVAT  took  no  part  in  this 
decision. 


CITY  OF  MONROE  v.  DETROIT,  M.  &  T.  S. 

L.  RT.    (No.  812.) 
(Supreme  Conrt  of  Michigan.     July  23,  1916.) 

StbSET  RaILBOADS   (8=>24  —  REOUIiATIOHS  — 

Franchise. 

Though  the  provisions-of  a  franchiae  specify- 
ing the  number  of  cars  to  be  run  on  an  electric 
interstate  railroad  along  the  streets  of  a  city 
are  suhiect  to  the  power  of  the  Interstate  Com- 
merce Commission  and  the  state  Railway  Com- 
mission to  regulate  such  companies,  the  company 
cannot  refuse  to  abide  by  its  contract  for  rea- 
sons of  convenience  to  the  public  or  itself  before 
it  has  been  ordered  to  do  so  by  one  of  the  com- 
missions. 

[EM.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {g  34-38,  43,  60-55,  69-76; 
Dec  Dig.  «s»al.J 

Certiorari  to  Circuit  Court,  Monroe  Coun- 
ty ;    Kdward  R.  GUday,  Judge. 

Suit  for  mandamus  by  the  City  of  Monroe 
against  the  Detroit,  Monroe  &  Toledo  Short 
I/lne  Railway.  Writ  issued,  and  respondent 
brings  certiorari.    Affirmed. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORB,  STONB>  OSTRANDER,  BIRD,  and 
STBEBB,  JJ. 

A.  B.  Bragdon  and  Clifton  Kolb,  both  of 
Monroe  (Willis  Baldwin,  of  Monroe,  of  coun- 
sel), for  relator.  Thornton  Dlzon,  of  Monroe 
(Donnelly,  Lyster,  Brennan  &  Munro  and 
Bernard  F.  Weadock,  all  of  Detroit,  of  coun- 
sel), for  respondent 

OSTRANDER,  J.  The  relator  seeks  the 
writ  of  mandamus  to  compel  respondent  to 
<^ierate  cars  daring  certain  hours,  pursuant. 
It  is  claimed,  to  the  terms  of  a  franchise 
granted  by  relator  to  respondent  and  con- 
tract relations  thereby  established.  After 
a  bearing  the  circuit  court  ordered  the  writ 
to  issue,  and  the  respondent  reviews  the  ac- 
tion by  certtorarL 

The  order  will  be  affirmed  unless,  as  re- 


spondent contends,  the  relations  established 
by  the  granting  and  accepting  of  the  fran- 
chise have  been  so  changed  that  the  franchise 
has  no  longer  any  force  in  the  premises.  Re- 
spondent states  its  contaition  as  follows: 

"(a)  The  respondent  is  an  interstate  carrier 
engaged  in  the  transportation  of  passengers 
from  a  point  in  the  state  of  Michigan  to  a 
point  in  the  state  of  Ohio,  and  therefore  the  at- 
tempt on  the  part  of  the  city  of  Monroe  to 
compel  the  operation  of  the  cars  from  the  city 
of  Toledo,  Ohio,  to  the  city  of  Detroit,  Mich.,  or 
vice  versa,  is  an  interference  with  interstate 
Commerce ;  that  the  power  to  regulate  such  in- 
terstate operations  is  reposed  in  the  Interstate 
Commerce  Commission  by  'An  act  to  regulate 
commerce,'  approved  February  4, 1887,  24  Stat. 
379,  c.  104  (Act  June  29,  1906,  34  Stat.  584,  c. 
3691,  3  B'ederal  Stat  Annotated  809),  as  amend- 
ed, which  act  confers  upon  the  Interstate  Com- 
merce Commission  full  and  complete  jurisdiction 
of  all  matters  relative  to  the  adequacy  or  in- 
adequacy of  interstate  service  rendered  by  this 
respondent 

"(b)  That  while  the  ordinance  of  September 
22,  1902,  may  be  f&irly  said,  and  it  has  been 
construed  by  this  court,  to  be  a  contract  between 
the  city  and  the  respondent  it  is,  nevertheless 
a  contract  subject  to  abrogation  by  operation  of 
law.  The  contract  of  1902  was  entered  into 
subsequent  to  the  enactment  of  the  Interstate 
Act,  and  therefore  must  be  construed  in  the  light 
thereof.  The  act  reposes  in  the  Interstate  Com- 
merce Commission  all  powers  of  regulation  of 
interstate  business. 

"(e)  That  the  contract  of  September  22,  1902, 
was  made  by  the  parties  thereto  by  virtue  ol 
authority  reposed  in  each  of  the  parties  by  the 
laws  of  the  state  of  Michigan.  Such  authority 
was  conferred  to  the  city  of  Monroe  and  to  Uie 
respondeat  railway  by  the  general  railroad  law 
of  the  state,  which  provided  that  the  railway 
should  obtam  the  consent,  under  such  terms 
and  conditions  as  the  city  might  elect  for  opera- 
tion on  Monroe  street  in  the  city  of  Monroe. 
The  municipality's  power  was  a  continuing 
power  only  so  long  as  the  state  and  state  policy 
made  it  so.  The  charter  of  the  respondent  was 
a  continuing  charter  only  so  long  as  the  state 
or  state  policy  made  it  a  continuing  charter. 
The  state  in  its  wisdom  and  in  pursuance  of 
state  policy  created  in  the  year  1909,  by  Public 
Act  300  of  that  year,  a  commission  known  as 
tbe  Michigan  Railroad  Commission,  and  the 
state  reposed  in  such  commission  broad  powers 
relative  to  the  regulation  of  carriers,  subject 
to  the  jurisdiction  of  such  commission.  Section 
6526  of  Howell  (2d  Ed.)  defines  the  carrier  sub- 
ject to  the  jurisdiction  of  the  commission,  and 
embraced  in  such  definition  is  the  business  of 
this  respondent  By  section  6527  of  Howell 
every  carrier  is  required  to  furnish  reasonable 
and  adequate  service.  The  carrier  failing  to 
comply  with  such  statutory  demand  may  be  com- 
pelled by  tbe  Railroad  Commission,  under  sec- 
tion 6549  of  Howell  (2d  Ed.),  to  operate  a  rea- 
sonable service,  and  significant  is  the  language 
of  said  section,  which  provides  that  any  body 
politic  or  municipal  organization  which  may 
deem  service  rendered  it  unreasonable  or  un- 
justly discriminatory  may  make  complaint  be- 
fore the  Railroad  Commission. 

"Public  Act  300  of  the  year  1909  is  a  revoca- 
tion of  any  power  that  the  city  of  Monroe  may 
have  had  previous  to  that  date  to  regulate  tbe 
business  of  this  respondent  in  regard  to  service." 

Something  concerning  the  relations  of  re- 
lator and  respondent  will  be  found  in  the 
opinion  of  this  court  in  Attorney  General  ex 
rel.  City  of  Monroe  v.  Toledo  &  Monroe  Rail- 
way, 151  Mich.  473,  116  N.  W.  422.     It  ap- 
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pean,  also,  from  tbe  petition  of  relator  that 
the  original  franchise  or  franchises  under 
which  the  streets  of  relator  were  Inyaded  by 
a  raUway  company  were  granted  In  1899  and 
In  1900,  and  related  to  the  operation  of  a 
street  niilway  within  the  dty,  and  that  the 
franchises  were  used  by  the  grantee,  the  De- 
troit, Monroe  &  Toledo  Short  Une  Bailway, 
in  constructing  a  line  of  railway  from  the 
dty  of  Toledo,  Ohio,  to  the  city  of  Detroit, 
Mich.,  through  the  dty  of  Monroe,  Tbe 
road  having  been  constructed  and  being  in 
operation,  there  was,  in  September,  1902,  a 
regrantlng  of  the  original  franchise,  by  the 
terms  of  which: 

"He  cars  or  trains  operated  for  the  carrying 
of  passengers  shall  be  ran  as  often  as  the  com- 
mon council  shall  direct,  and  as  much  oftener  as 
tbe  grantee,  its  successors  or  assigns  may  see  fit ; 
provided  that  said  council  may  not  require  them 
to  be  run  oftener  than  once  in  every  hour  in 
each  direction  between  six  o'dock  in  the  fore- 
noon and  eleven  o'clock  in  the  afternoon.  Be- 
tween the  hours  of  eleven  p.  m.  and  six  a.  m. 
the  cars  shall  be  run  as  the  business  interests 
of  the  people  and  the  reasonable  convenience  of 
the  public  demand." 

From  some  time  in  1901  until  in  the  win- 
ter of  1912-13  cars  were  run  every  hour 
from  about  6  o'clock  a.  m.  until  10  o'dock  p. 
m.,  but  in  December,  1912,  there  was  a  re- 
fusal, or  neglect,  to  run  passenger  cars  be- 
tween Detroit  and  Toledo  which  would  pass 
through  Monroe  between  the  hours  of  9 
o'clock  p.  m.  and  10  o'clock  p.  m.  To  this 
the  dty,  by  its  council,  made  obJecti<»i.  In 
December,  1918,  the  respondent  notified  the 
dty  that  thereafter  It  would  not  run  a  car 
either  way  between  said  hours.  The  dty,  by 
its  council,  passed  a  re8olutl<«  requiring  re- 
spondent to  run  a  car  eadi  way  between 
said  intervals  eadi  day,  in  accordance  with 
its  franchise.  The  respondent  restored  the 
service,  and  continued  It  for  a  time,  and 
again  discontinued  it.  As  cars  were  run 
when  the  petition  was  filed,  between  Detroit 
and  Toledo,  through  Monroe,  there  is  no  lo- 
cal car  going  through  Monroe  to  Toledo  from 
7:37  p.  m.  to  10:27  p.  m.,  and  none  going  north 
from  Toledo,  through  Monroe^  from  7:15  p. 
m.  to  10:10  p.  m.,  and  none  going  south  from 
8:39  p.  m.  to  10:10  p.  m.;  the  8:39  p.  m.  car 
being  a  limited  car  making  no  stops  for  pas- 
sengers from  Detroit  to  Toledo,  except  at 
Monroe.  There  is  a  like  limited  car  north- 
bound at  8:20  p.  m.  The  prayer  of  the  pe- 
tition Is  that  respondent  be  commanded — 
"to  forthwith  run  one  passenger  car  eadi  way 
between  Detroit  and  Toledo,  which  cars  shall 
pass  through  the  city  of  Monroe  not  later  than 
one  hour  after  tbe  last  car  prior  going  the  same 
direction  shall  have  passed  through  said  'city, 
and  that  said  cars  shall  be  what  is  called  'local 
cars,',  stopping  on  signal  at  all  crossroads,  as 
were  the  cars  taken  oS,  and  that  such  other  or- 
der may  be  made  in  tbe  premises  as  justice  may 
require." 

As  was  stated  In  tbe  opinion  above  re- 
ferred to — 

"by  the  terms  of  the  ordinance  the  parties  have 
agreed  that  a  local  passenger  business  in  the 


nature  of  a  street  railway  business  may  be  done, 
and  that  the  rate  of  fare  shall  be  not  to  exceed 
five  cents  for  a  ride  of  any  distance  on  the 
routes  named  within  the  city  limits;  that  both 
parties  to  the  agreements  contained  in  the 
grants  understood  and  ezpreuly  stated  their 
understanding  to  be  that  the  railways  within 
the  limits  of  the  dty  of  Monroe  were  to  be  an 
integral  portion  or  part  of  the  line  of  railway 
extending  northerly  to  the  dty  of  Detroit; 
southerly  to  the  city  of  Toledo,  and  by  express 
agreement  agreed  to  and  fixed  the  rate  of  fare 
chargeable  for  passengers  taking  passage  in  the 
city  of  Monroe  to  both  of  tbe  above  points.  The 
parties  have  acted  ujKtn  these  agreements." 

The  rule  that  contracts  such  as  the  one 
here  involved  are  made  subject  to  the  neces- 
sitlea  of  police  regulations '  is  recognized  by 
this  court  But  no  exercise  of  tbe  police 
power,  affecting  the  contract.  Is  pleaded.  It 
does  not  follow  that  because  the  contract 
may  yield  to  the  exigency  of  public  necessity, 
when  such  exigency  has  been  determined  In 
a  proper  case  and  manner,  by  competent  au- 
thority, that  the  respondent,  a  party  to  the 
contract,  may  ignore  the  contract  obligation, 
plead  the  public  or  Its  own  convenience  as 
an, excuse,  and  remit  the  i^ator  to  a  com- 
mission for  relief.  On  the  contrary.  It  seems 
wholly  reasonable  that  It  should  perform 
its  contract  obligations  until  relieved  there- 
from by  competent  authority. 

The  Judgment  Is  affirmed,  with  costs  to 
relator. 

The  late  Justice  McALVAT  took  no  part 
in  this  decision. 


PATTEESON  v.  DETROIT  UNITED  BY. 

(No.  343.) 
(Supreme  Court  of  Michigan.    July  23,  ldl6.) 

1.  Stbbkt  Bailboadb  <8=»117  —  Operation  — 
Liability  for  Injubies  —  Qukstionb  of 
Law  and  Fact. 

In  an  action  for  injuries  to  plaintiff  in  a 
cdllsion  between  the  motorcyde  which  he  was 
riding  and  defendant's  street  car  while  going 
around  a  curve,  evidence  held  to  justify  a  di- 
rected verdict  for  defendant'  on  the  ground  of 
contributory  negligence  of  plalntiS  and  want  of 
negligence  of  defendant. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads.  Cent  Dig.  {  374 ;   Dec.  Dig.  «=»117.] 

2.  Stkeet  Railroads  ig=>90— Liability  for 
IwjtJKiKS— Collmiow^Wabninq. 

In  an  action  for  injuries  sustained  by  plain- 
tiff in  a  collision  between  the  motorcyde  which 
be  was  riding  and  defendant's  street  car  coming 
around  a  curve,  failure  of  the  motorman  to 
sound  the  gong  was  not  negligence,  where  plain- 
tiff saw  the  car  start  to  swing  across  the  street 
in  front  of  him  at  the  same  moment  it  started, 
because  such  warning  would  only  have  served 
to  put  plaintiff  in  possession  of  notice  which 
be  already  bad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §§  240-248 ;  Dec.  Dig.  «=»90.] 

Error  to  Circuit  Court,  Wayne  County; 
Charles  B.  CoUlngwood,  Judge. 

Action  by  Wilbert  Patterson  against  the 
Detroit  United  Railway.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 


'or  otlier  cues  «m  sanw  topic  and  KBT-NUMBSR  In  all  Kar-Numberad  DIgwts  and  IndMMi 
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Aigued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORB,  STONE,  OSTBANDER,  BIRD,  and 
STB£R£,  JJ. 

Abbott  &  Abbott  and  Charles  Bowles,  both 
of  Detroit,  for  appellant.  Corliss,  Leete  & 
Moody,  and  BenJ.  S.  Pagel,  all  of  Detroit,  for 
appellee. 

BBOOEE,  O.  X  Plaintiff,  whUe  riding 
west  on  Gratiot  avenae  in  the  city  of  Detroit 
upon  a  motorcycle,  came  into  collision  with 
a  car  of  the  defendant  comi>auy,  which  was 
being  turned  at  the  dty  limits  on  said  street. 
I'lalntifl  described  the  accident  as  follows: 

"When  I  passed  the  first  switch,  I  noticed  a 
car  standing  by  the  second  switch.  I  was  then 
between  the  first  and  second  switches.  I  pro- 
ceeded along  toward  downtown.  1  saw  this  car 
again  after  that  It  was  going  which  I  thought 
was  to  Mt  Clemens.  The  next  tune  I  observed 
it,  it  was  In  motion  and  between  the  two  tracks. 
It  was  then  within  12  or  15  feet  of  the  inside 
track  and  was  making  a  tarn  at  that  time.  It 
had  gone  about  halfway  from  the  switch  to  the 
inside  tracks.  When  I  first  observed  this  car 
and  the  locality  shown  by  it,  I  was  about  15  or 
16  feet  from  the  second  switch,  the  place  of 
the  accident.  Q.  How  far  would  it  be  from  the 
end  of  this  car  to  the  place  of  the  accident,  the 
car  I  am  speaking  of;  in  feet,  about  how  far 
would  it  be  in  feet — your  best  estimate  of  it? 
A.  Well,  about  15  feet.  Q.  About  15  feet. 
We  will  call  'Y'  the  place  of  accident;  now 
where  were  you  with  reference  to  point  Y,  the 
place  of  accident  at  the  time  you  saw  this  car 
in  the  location  of  X7  A.  I  was  about  12  or  15 
feet  from  the  second  switch.  <^.  About  here 
some  place,  coming  in  that  direction?  A.  Yes, 
sir.  Q.  All  right.  Now,  when  you  first  observed 
thiis  car  mnking  the  turn  there,  how  fast  were 
you  running  your  motor  at  the  time,  do  you 
think?  A.  About  seven  or  eight  miles  an  hour. 
Q.  Did  you  notice,  as  to  this  car,  as  to  its 
speed  at  the  time  you  saw  it  making  this  turn, 
or  discovered  it  was  about  to  make  this  turn? 
A.  The  speed,  I  couldn't;  it  came  so  quick  on 
me,  when  it  went  around  it  kind  of  seemed  to 
be  gaining  speed.  Q.  Well,  you  don't  know 
about  how  fast?  A.  No,  sir;  I  don't  Q.  That 
is,  in  feet  per  minute  you  wouldn't  want  to 
give  an  opinion?  A.  The  first  thing  I  did 
when  I  saw  the  car  in  this  position  was  to  apply 
my  brakes,  and  my  back  wheel  skidded  about 
two  or  three  feet  I  put  the  brakes  on  good  and 
s^ng.  The  street  car  came  in  contact  with 
my  front  wheel,  which  tangled  up  in  the  fender 
and  threw  me  against  the  car,  which  caused 
an  injury  to  my  knee.  I  was  two  feet  from 
the  curb  when  the  car  hit  me.  The  car  went  by 
until  the  bind  end  was  at  the  curb.  I  came  in 
contact  with  the  car,  which  dragged  my  front 
wheel  and  threw  me  against  some  part  of  the 
street  car,  I  think  the  fender,  which  punched  a 
bole  in  my  kneecap  and  split  it  and  by  me  go- 
ing against  the  car  with  such  foroe  threw  me  ofF 
the  motorcycle  to  the  ground,  and  that  was  all 
I  knew  for  a  couple  of  seconds  until  some  D. 
TJ.  B.  employes  came  and  picked  me  up. 
*  *  *  Q.  Now  stBte  whether  or  not  this  mo- 
torman  gave  you  any  signal  of  warning  as  you 
were  coming  along  there  of  the  fact  of  his  in- 
tention to  cut  across  your  path.  A.  No,  sir; 
he  did  not" 

On  cross-examination  he  testified : 

"When  I  saw  the  car  in  motion,  I  was  about 
15  feet  from  the  first  rail  of  the  switch.  Q. 
Well,  now,  which  way  did  the  oar  start  to  move? 
A.  Why,  as  far  as  I  know  It  looked  as  though 
it  was  going  to  Mt  Clemens.  Q.  And  how  far 
did  it  move  along  toward  Mt.  Clemens  before  it 
tntn«d?    A.  W^l,  I  oooldn't  say  just  how  far. 


Q.  Well,  It  wasn't  very  far,  was  it?  A.  No,  It 
wasn't  very  far.  Q.  It  was  just  beyond  the 
pouit  of  the  switch  where  it  would  turn?  A. 
Yes,  sir.  Q.  And  as  soon  as  it  started  it  start- 
ed in  on  the  curve?  A.  Yes,  sir.  Q.  And  just 
as  soon  as  it  started  on  the  curve,  that  threw 
the  front  end  of  the  car  to  the  north?  A.  To 
the  east  side.  Q.  And,  of  course,  you  knew  it 
was  starting  to  cross  in  front  of  you?  A.  Yes, 
sir.  Q.  And  how  far  were  you  away  from  the 
car  approaching,  I  mean,  the  curve,  when  you 
saw  It  turn  toward  the  north?  A.  How  far 
from  the  north?  Q.  No,  how  far  from  the  first 
rail  of  the  car  track  when  you  saw  this  street 
car  turn  toward  the  north  on  this  curve;  how 
far  were  you  away  from  the  first  rail  of  the 
curve?  A..  When  I  noticed  the  street  car  curve? 
Q.  No,  when  you  saw  it  turn  a  little  bit  to  the 
north,  which  was  right  after  it  started?  A. 
Oh,  aboot  12  or  15  feet  Q.  Twelve  or  15  feet 
Then  you  were  12  or  15  feet,  you  were  at  least 
12,  and  you  were  probably  15,  feet  away  from 
the  first  raU  of  this  curve  when  yon  saw  the 
street  car  turn  toward  the  north?  A.  Ye&  sir. 
Q.  And  the  car  kept  right  on  coming,  didn  t  it? 
A.  Yes,  sir.  Q.  Do  you  know  how  far  it  is 
from  the  point  of  this  switch  down  here  on  the 
east-bound  track  over  to  the  point  to  where  you 
were  struck?  A.  About  25  or  30  feet  or  more. 
Q.  Twenty-five  or  30  feet  from  here  down  that 
way,  is  that  right?  A.  Yes,  sir.  Q.  Then  this 
street  car  must  have  run  practically  twice  as 
far  as  you  did  in  the  game  time,  ia  that  right? 
A.  No,  sir.  Q.  Well,  why  not?  A.  Because  I 
was  closer  to  the  track  than  the  street  car  was 
to  me  from  the  place  of  accident.  Q.  Oh,  you 
were  closer  to  the  street  car?  A.  No,  I  was 
closer  to  the  track  than  the  street  car  was  to 
to  the  place  of  the  accident  Q.  I  want  to 
know  now  the  precise  moment  when  the  car 
started  to  turn  toward  the  north,  start  onto 
the  curve?  A.  When  I  noticed  the  car  in  mo- 
tion? Q.  Not  when  yon  saw  it  in  motion,  when 
it  was  turning.  A.  I  didn't  see  it  turn ;  I  saw 
it  in  motion.  Q.  When  you  saw  it  in  motion, 
it  was  twice  as  far  from  the  point  of  contact 
as  you  were,  or  was  it  closer  to  it?  A.  Well — 
Q.  Just  one  thing.  Give  me  the  number  of  feet 
between  that  point  and  the  front  end  of  the  car, 
and  that  point  and  you  when  you  saw  the  car 
turning  towards  you,  that  is  all  I  want  (Indi- 
cating on  diagram).  Mr.  Abbott:  I  don't 
know  as  I  understand  the  question ;  maybe  the 
witness  doesn't  Do  you  understand  it?  A. 
No,  sir;  I  don't  (Question  repeated  by  re- 
porter.) Mr.  Pagel:  The  point  of  contact?  Mr. 
Abbott:  Do  you  understand  the  question?  A. 
I  understand  it  now,  yes.  Mr.  Abbott:  Answer 
it  A.  I  was  about  20  feet  from  it  Q.  The 
street  car  then  was  20  feet  from  the  point  of 
the  accident?  A.  When  it  was  making  the 
turn,  yes.  •  •  •  Q.  Well,  you  were  15  feet 
away,  and  you  were  only  running  seven  or  eight 
miles,  and  you  tell  us  you  could  almost  turn 
a  right  angle,  at  least  you  could  turn  a  city 
comer  at  that  place  or  any  place;  why  didn't 
you  turn  to  your  left  that  time  and  not  hit  the 
car?  A.  Because  I  didn't  have  a  chance  to.  Q. 
Were  you  running  so  fast  up  to  this  car  track 
that  you  didn't  have  a  chance  to  stop?  A.  No, 
sir;  I  didn't  Q.  You  didn't  have  an  opportu- 
nity when  you  saw  that  street  car  coming  in  on 
that  track  to  stop?  A.  Here  is  the  question 
you  asked  me.  You  asked  me  how  fast  was  it 
that  I  was  going  when  I  could  turn  south,  you 
said  why  didn't  I  turn?  Q.  Yes.  A.  I  told 
you,  no,  sir ;  I  couldn't  make  the  turn  on  ac- 
count of  thei  street  car  with  the  swing  around 
the  curve.  Q.  How  much  does  it  swing  around 
the  curve?  A.  It  extends  about  two  feet  Q. 
And  not  any  more  than  two  feet.  A.  Maybe 
more.  Q.  How  mucb  did  it  extend  that  day?  A. 
Well,  I  can't  say  just  how  much  it  extended.  Q. 
Well,  then,  you  were  right  up  to  the  spot  where 
you  were  hit  before  you  fully  realized  you 
were  hit?    A.  No,  sir.    Q.  Well,  you  didn't  turn 
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at  an?  A.  No,  lir.  Q.  Ton  ran  right  into 
this  car  head  on?  A.  I.  didn't  ma  into  it;  I 
put  on  my  brakes.  Q.  But  you  bit  the  car 
head  on?  A.  The  street  car  hit  me.  Q.  Well, 
yoa  got  there  at  the  some  time  it  did?  A. 
Well,  with  the  swing  of  the  car  which  would 
beat  me  quicker.  Q.  Well,  what  part  of  the 
car  was  it  you  hit?  A.  The  fender  hit  me. 
"Q.  Well,  you  hit  the  front  of  the  car?  A.  The 
fender  hit  me.  Q.  You  never  got  onto  this 
curved  track?  A.  No,  sir.  Q.  You  were  still  on 
Gratiot  avenue,  dear  of  the  curve,  when  the 
car  hit  you?  A.  Yes,  when  the  car  hit  me.  Q. 
And  it  was  the  right-hand  fenders  of  the  car 
hit  your  car?    A.  Yes,  sir." 

[1]  The  learned  trial  judge  directed  a  ver- 
dict for  the  defendant  upon  the  ground  that 
the  plaintiff  had  failed  to  prove  negligence 
upon  the  part  of  the  defendant  compemy,  or 
a  lack  of  contributory  negligence  npon  his 
own  part. 

[2]  In  Tiew  of  the  fact  that  it  is  clear  from 
tlie  plaintUTs  testimony  that  he  saw  the  car 
start  to  swing  across  the  street  in  front  of 
him  at  the  moment  it  started,  defendant's 
failure  to  sound  the  gong  is  of  no  conse- 
quence, because  such  warning  would  only 
liave  served  to  place  him  in  possession  of  no- 
tice which  he  already  hadl 

We  are  of  opinion  that  a  rerdlct  was  prop- 
erly directed  for  the  defendant  upon  both 
grounds. 


PBOPLB,  to  Use  of  T.  B.  TOWNSBND 

BRICK  &  CONTRACTING  CO.,  v. 

BOWEN  et  al.    (No.  300.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

Municipal    Corporations    ®=>347— Public 

WOBKS— Con  TB ACTS— DiSCHABQB   OF  SUBETY 

— ^AcTS  Constituting. 

A  surety  company,  signing  the  bond  of  a 
city  contractor,  conditioned  on  the  contractor 
paying  subcontractors  as  their  claims  become 
due,  is  not  discharged  from  liability  merely 
because  the  contractor  made  payments  on  ac- 
count of  materials  furnished  by  a  mnterialman, 
and  thereafter,  without  the  Isnowledge  of  the 
surety,  executeid  a  90-day  note  for  the  balance 
due. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  876,  877;  Dec.  Dig. 

Error  to  Circuit  Court,  Lenawee  County; 
John  L.  O'Mealey,  Judge. 

Action  by  the  T.  B.  Townsend  Brick  &  Con- 
tracting Company  against  William  F.  Bowen 
and  another.  There  was  a  Judgment  for 
plalntlfif,  and  defendants  bring  error.  Ai- 
flrmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  and 
STEERE,  JJ. 

Keena,  Lightner,  Oxtoby  &  Hanley,  of  De- 
troit, for  appellants.  Charles  h.  Robertson, 
of  Adrian,  for  appellee. 

BROOKE,  C.  J.  On  April  8,  1911,  defend- 
ant Bowen  entered  into  a  contract  with  the 
dty  of  Adrian  to  furnish  the  labor  and  mate- 
rial to  carry  out  and  complete  the  paving  on 
East  Maumee  street,  in  said  city,  for  a  stip- 


ulated sum.  He  furnished  a  bond,  wltli  the 
defendant  the  American  Bonding  Company 
as  surety,  in  the  sum  of  |5,000,  conditioned 
as  follows: 

"Now  the  condition  of  this  obligation  is  such 
that  if  the  said  William  V.  Bowen  shall  pay- 
to  any  subcontractor,  or  by  any  such  contrac- 
tor or  subcontractor,  as  the  same  may  become 
due  and  payable,  of  all  indebtedness  which 
may  arise  from  said  contract  to  a  subcontrac- 
tor, or  party  performing  labor  or  furnishing 
materials,  or  any  subcontractor,  or  any  person, 
firm,  or  corporation,  on  account  of  any  labor 
performed  or  material  furnished  in  the  erection, 
repairing  or  ornamentation  of  such  building,  im- 
provement, or  works,  then  this  obligation  shall 
be  void;  otherwise  the  same  shall  be  in  full 
force  and  effect." 

In  accordance  with  the  contract,  the  plata- 
tlff  furnished  to  said  Bowen  a  considerable 
quantity  of  brick  to  be  used  upon  said  pav- 
ing job.  Some  payments  on  account  thereof 
were  made  by  said  Bowen,  but  on  August  24, 
1911,  there  was  an  Unpaid  due  balance  of 
$1,729.86.  On  that  date  Bowen  executed  a 
promissory  note  at  90  days  for  $1,700.  This 
note  was  executed  by  Bowen  at  the  request 
of  the  plaintiff  without  the  knowledge  or  C(ki- 
sent  of  the  surety,  the  defendant  American 
Bonding  Company.  Bowen  has  since  been 
adjudicated  a  voluntary  bankrupt,  and  ttie 
note  has  not  been  paid.  Suit  was  brought  by 
the  plalntlfr  against  the  defendant  bonding 
company  upon  the  bond,  resulting  in  a  judg- 
ment in  favor  of  plaintiff,  wliidi  is  now  re- 
viewed in  this  court. 

It  is  the  contention  of  counsel  for  appellant 
that  the  case  is  governed  by  the  holding  of 
this  court  in  Little  t.  Grant,  138  Mich.  60, 
100  N.  W.  1006.  That  case  was  one  in  which 
the  bond  was  executed  by  individual  gratui- 
tous sureties,  and,  applying  the  strlctissimi 
juris  rule,  the  bondsmen  were  held  to  be  re- 
leased. It  is  the  appellant's  claim  that  the 
extension  of  time  granted  by  the  use  plaintiff 
to  Bowen  without  notice  to  or  consent  from 
it  worked  a  release  of  ita  UabiUty  upon  the 
bond.  The  record  contains  no  evidence  that 
the  extension  of  time  granted  by  the  plaintiff 
to  Bowen  actually  operated  to  the  injury  of 
the  defendant  bonding  company.  It  seems 
clear  that  the  old  rule  applicable  to  private 
gratuitous  bondsmen  is  not  applicable,  where 
the  bond  is  furnished  by  a  surety  company 
for  hire.  This  view  of  the  rule  is  indicated 
by  our  holding  in  Cox  v.  Fidelity  &  Deposit 
Co.  of  Maryland,  157  Mich.  59,  121  N.  W.  49i. 
where  this  court  used  the  following  lan- 
guage: 

"We  think  the  ruls  of  law  that  bondsmen 
are  treated  as  a  favored  class  should  receive 
extremely  cautious  application  to  contracts  like 
the  one  at  bar,  which  is  but  one  of  a  very 
large  and  rapidly  growing  class  where  the  sure- 
ty undertakes  its  liability  for  hire,  and  purely 
as  a  matter  of  business,  and  not  of  accommoda- 
tion." 

And  further  by  our  holding  In  the  case  of 
Crystal  Ice  Co.  v.  United  Surety  Co.,  168 
Mich.  106,  123  N.  W.  619. 
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An  examination  of  the  following  coUectlon 
of  federal  and  state  authorities  will  be  found 
to  demonstrate  the  unanimity  of  the  decisions 
upon  this  question:  Chaffee  v.  United  States 
Fidelity  &  Guaranty  Co.,  128  Fed.  918,  63  0. 
C.  A.  644 ;  Atlantic  Trust  C!o.  t.  Laurlnbnrg, 
163  Fed.  600,  90  0.  O.  A.  274 ;  Baglln  t.  Title, 
etc.,  Co.  (C.  C.)  166  Fed.  356 ;  Guaranty  Co. 
T.  United  States,  178  Fed.  692,  102  C.  C.  A. 
192;  United  States  t.  Fidelity  &  Guaranty 
Co.,  178  Fed.  721,  102  0.  O,  A.  192;  Guar- 
anty Co.  V.  Pressed  Brick  Co.,  191  U.  S. 
416,  24  Sui>.  Ct  142,  48  L.  Ed.  242;  Lesley  ▼. 
Kite,  192  Pa.  268,  43  Atl.  969;  Young  y. 
American  Bonding  Co.,  228  Pa.  873,  77  Att. 
623 ;  Philadelphia  t.  FldeUty  &  Deposit  Co., 
231  Pa.  208,  80  AtL  62,  Ann.  Cas.  1912B, 
1085 ;  Rnle  y.  Anderson  (Ma)  142  S.  W.  358 ; 
Boppart  V.  Illinois  Surety  Co.,  140  Mo.  App. 
683,  126  S.  W.  768 ;  Hull  v.  Mass.  Bonding 
Co.,  86  Kan.  342,  120  Pac.  644 ;  Brandrup  v. 
Empire  St  Surety  Co.,  Ill  Minn.  376,  127  N. 
W.  424.  See,  also,  cases  dted  in  note  to  Hor- 
mel  T.  American  Bonding  Co.,  112  Minn.  288, 
128  N.  W.  12,  33  L.  R.  A.  (N.  S.)  513,  and  in 
note  to  Ann.  Cas.  1912B,  1087. 

The  Judgment  is  affirmed. 

KUHN  and  MOORE,  JJ,  omcarred  with 
BROOKE,  a  J. 

OSTRANDER,  J.  (concurring).  The  con- 
dition of  the  bond  Is  that  the  contractor  shall 
pay  aU  Indebtedness  which  may  arise  from 
said  contract,  as  the  same  may  become  due 
and  payable,  following  the  statute.  It  ap- 
pears that,  by  agreement  between  the  con- 
tractor and  the  plaintiff,  payment  was  to  be 
made  on  the  10th  of  each  month  for  all  ma- 
terial shipped  the  preceding  month.  Between 
April  8  and  May  2,  1911,  plaintiff  furnished 
the  contractor  400,000  paving  blocks  at  ?18 
a  thousand;  plaintiff  paying  the  freight. 
The  net  balance  due  plaintiff  was  $4,729.86. 
The  whole  account  was  due  June  10,  1911. 
The  contractor  paid  $1,000  on  each  of  the 
days  May  9th,  June  8th,  and  July  8th,  leav- 
ing a  balance  due  of  $1,729.8(8.  Plaintiff 
thereafter  requested  the  contractor  to  exe- 
cute his  90-day  note,  drawing  6  per  cent,  in- 
terest, and  on  August  24,  1911,  the  contractor 
did  execute  his  note  for  $1,700,  due  In  90 
days,  bearing  Interest  at  6  per  cent  The 
contractor  abandoned  his  contract  with  the 
city  of  Adrian,  which  the  <dty  completed, 
and,  upon  settlement  being  made,  nothing 
was  found  to  be  due  to  the  contractor  from 
the  city.  Plaintiff  demanded  payment  after 
the  note  became  due  from  the  contractor  and 
f  r<»n  the  defendant  surety  of  the  amount  of 
Its  account;  the  surety  refusing  payment  for 
the  reason  that  the  note  was  executed  and 
delivered  after  the  account  became  due  with- 
out its  knowledge  or  consent  After  this 
suit  was  begun,  the  contractor  was  adjudged 
a  voluntary  bankrupt  and  has  received  his 
discharge  In  bankruptcy.  As  is  stated  in  the 
opinion  of  Mr.  Justice  BROOKE^  it  does  not 
153'N.W.— 43 


appear  affirmative  that  the  surety  was  in- 
jured by  the  action  of  the  plaintiff.  It  Is 
undoubtedly  true  that  the  courts  have  rather 
uniformly  refused  to  apply.  In  favor  of  sure- 
ties organized  and  Incorporated  for  the  pur- 
I>08e  of  executing  such  bonds  for  pay,  the 
strict  rule  wliicb  favors  private  and  gratu- 
itous sureties.  But  as  was  said  by  Mr.  Chief 
Justice  Fuller,  In  Guarantee  Co.  v.  Mechan- 
ics', etc.,  Co.,  183  U.  S.  402,  419,  22  Sup.  Ct 
124,  181  (46  L.  Ed.  253): 

"This  rule  cannot  be  availed  of  to  refine  away 
terms  of  a  contract  expressed  with  sufficient 
clearness  to  convey  the  plain  meaning  of  the 
parties,  and  emlx>dying  requirements,  compli- 
ance with  which  is  made  the  condition  to  lia- 
bility thereon." 

I  know  of  no  decision  which  has  gone  so 
far  as  to  hold  that  a  contract  stipulation  of 
a  condition,  or  of  certain  action,  as  a  prece- 
dent to  the  UfibiUty  of  a  surety  company,  may 
be  disregarded  and  the  surety,  whatever  the 
consequences  to  it  be  held  liable.  This  and 
all  other  cases  of  similar  character  must  be 
determined  according  to  the  particular  facts 
disclosed,  and  they  cannot  be  determined  by 
the  mere  application  of  a  rule,  whether  we  call 
it  a  general  rule  or  otherwise.  There  Is  no 
rule  which  will,  in  all  events,  hold  the  surety 
liable.  A  material  variation  of  the  contract, 
which  the  surety  guarantees  shall  be  per- 
formed, must  be  a  defense  open  as  well  to  a 
corporate  as  to  a  private  surety.  And  I  think 
the  question  to  be  answered  In  this  case  Is: 
Has  there  been  a  material  variation  of  the 
contract?  If  there  has  been,  then,  where  the 
surety  is  able  to  show  affirmatively  an  in- 
jury arising  out  of  the  variation,  it  should  be 
released. 

A  somewhat  similar  case  la  Guaranty  Ca  t. 
Pressed  Brick  Co.,  191  U.  S.  416,  24  Sup.  Ct 
142,  48  L.  Ed.  242.  In  that  case  the  bond  was 
given  to  secure  performance  of  a  contract 
made  with  the  Secretary  of  the  T?reasury  of 
the  United  States.  The  brick  company  grant- 
ed to  the  contractor  an  extension  of  time  of 
payment  for  brick  used  in  performing  the 
contract  The  statute  of  the  United  States 
required  the  bond  to  be  given  "with  the  ad- 
ditional obligations  that  such  contractor  or 
contractors  shall  promptly  make  payments  to 
all  persons.  •  •  •"  The  Circuit  Court 
held  that  the  extension  did  not  relieve  the 
surety.  The  Circuit  Court  of  Appeals  certi- 
fied to  the  Supreme  Court  two  questions, 
viz.: 

•  "First  Did  the  action  of  the  brick  company 
on  October  1,  1898,  In  taking  two  promissory 
notes,  one  for  the  sum  of  $1,275,  and  the 
other  for  the  sum  of  $2,508.10,  for  the  amount 
of  the  brick  company  s  account,  then  due  and 
payable,  one  of  said  notes  runnmg  for  30  days 
and  the  other  for  60  days,  and  each  bearing 
10  per  cent  interest  per  annum  from  date, 
operate  to  discharge  the  United  States  Fidelity 
&  Guaranty  Company  from  its  liability,  assum- 
ed under  the  provisions  of  the  aforesaid  bond, 
to  pay  to  the  Golden  Pressed  &  Fire  Brick 
Company  the  amount  of  said  indebtedness? 

'Second.  Did  the  extension  of  the  time  of 
payment  of  the  balance  due  from  said  Mclntyre 
on  October  1,  1898,  by  the  taking  of  two  notes 
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in  the  manner  and  form  aforesaid,  operate  to 
discharge  the  United  States  fidelity  &  Guaran- 
ty Company  of  its  liability  to  pay  the  amount 
of  said  indebtedness  to  the  brick  company,  ir- 
respective of  the  question  whether  said  guaran- 
ty company  did  or  did  not  sustain  an  actual 
loss  or  damage  on  account  of  such  extension?" 

Both  questions  were  answered  In  the  nega- 
ttve ;  the  court  saying,  among  other  things: 
"The  facts  of  this   case  do  not  call  for  an 

expression  of  opinion  as  to  whether,  if  an  un- 
usual credit  were  given,  and  in  the  meantime 
the  principal  obligor  had  become  insolvent,  or 
the  surety  were  otherwise  damnified  by  the 
delay,  it  might  not  be  exonerated.  Since  nei- 
ther of  these  contingencies  supervened  in  this 
case,  we  are  remitted  to  the  naked  proposition 
whether  the  giving  of  a  customary  credit,  with 
no  evidence  of  loss  thereby  occasioned,  is  suffi- 
cient to  discharge  the  surety.  We  find  no 
difficulty  whatever  in  answering  this  question 
in  the  negative.  The  rule  of  strictissimi  juris 
is  a  stringent  one,  and  is  liable  at  times  to 
work  a  practical  injustice.  It  is  one  which 
ought  not  to  be  extended  to  contracts  not  with- 
in the  reason  of  the  rule,  particularly  when  the 
bond  is  underwritten  by  a  corporation,  which 
has  undertaken  for  a  profit  to  insure  the  obligee 
against  a  failure  of  performance  on  the  part  of 
the  principal  obligor.  Such  a  contract  should 
be  interpreted  liberally  in  favor  of  the  subcon- 
tractor, with  a  view  of  furthering  the  benefi- 
cent object  of  the  statute.  Of  course,  this  rule 
would  not  extend  to  cases  of  fraud  or  unfair 
dealing  on  the  part  of  a  subcontractor,  as  was 
the  case  in  United  States  v.  American  Bonding 
&  Trust  Co.,  89  FVd.  925  [32  C.  C.  A.  420], 
or  to  cases  not  otherwise  within  the  scope  of 
the  undertaking." 

The  strictissimi  Juris  rule  Is  a  rule  of  c<hi- 
struction,  and  a  relaxation  of  the  rule  affects 
construction.  Ought  the  contract  in  question 
here  to  be  so  construed  that  the  action  of  the 
plalntiCT,  in  extending  the  time  of  payment  of 
the  contract  debt,  must  be  considered  a  ma- 
terial variance?  I  think  the  reasoning  of  the 
opinion  from  which  I  have  quoted,  as  well 
as  the  reasoning  of  many  of  the  cases  cited 
by  Mr.  Justice  BROOKE,  require  a  negative 
answer.  I  therefore  concur  In  affirming  the 
Judgment. 

STBERB  and  STONE,  JX,  concurred  with 
OSTRANDER,  J. 

The  late  Justice  McALVAT  took  no  part 
In  this  decision. 


McCUIiLOUGH  V.  McCULLOUGH. 

(No.  320.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

Appeal  and  Erbob  ®=>957—Revikw— Vaca- 
tion OF  Defaults— DiscBKTioN  of  CodrT. 
Where  defendant's  showing,  upon  which 
she  sought  a  vacation  of  her  default  in  a  di- 
vorce suit,  was  controverted  by  complainant, 
the  denial  of  the  motion  to  vacate  cannot  be 
held  an  abuse  of  the  discretionary  power  con- 
ferred by  chancery  rule  7,  subd.  "d"  (97  N.  W. 
v),  on  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3823;   Dec  Dig.  «=»957.] 

Appeal  from  Circuit  Court,  Ingham  Coun- 
ty, In  Chancery;  Charles  B.  ColUngwood, 
Judge. 


Bill  by  Robert  B.  McCuUou^  against  Dora 
McCuUough.  A  default  decree  was  entered 
against  defendant,  and,  from  an  order  deny- 
ing her  motion  to  set  aside  her  default  and 
the  decree,  she  appeals.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEBRB,  JJ. 

Jason  E.  Nichols,  of  Lansing,  for  appellant 
David  H.  Crowley,  of  Lansing  (McArthur  & 
Dunnebacke,  of  X^inslng,  of  counsel),  for  ap- 
pellee. 

MOORB,  J.    The  following  history  of  the 

case  will  be  helpful  in  passing  upon  the  ques- 
tions now  before  us:  On  November  29,  1913, 
complainant  filed  his  bill  of  complaint  asking 
for  a  divorce  against  defendant  on  the  ground 
of  extreme  cruelty.  On  December  11,  1913, 
an  affidavit  of  nonresldence  was  filed  and 
an  order  of  publication  made  and  entered. 
On  July  13, 1914,  proof  of  publication  of  this 
order  was  filed.  On  July  13,  1914,  an  affida- 
vit of  nonappearance,  affidavit  of  regularity, 
and  order  pro  confesso  were  all  duly  filed  caid 
such  later  order  entered.  On  July  13,  1914, 
the  bill  being  taken  as  confessed  by  the  de- 
fendant for  failure  to  appear,  proofs  were 
taken  tn  open  court,  and  the  complainant, 
Robert  EX  McCullough,  and  his  brother  Wil- 
liam C.  McCullough  were  sworn  as  witnesses. 
In  accordance  with  a  local  rule,  the  proofs 
being  sufficient,  the  case  was  held  open  before 
the  entering  of  decree  for  a  period  of  at 
least  30  days.  On  September  21,  1914,  more 
than  2  months  after  proofs  were  taken,  a  de- 
cree was  signed  and  entered  granting  to  com- 
plainant a  divorce  from  the  bonds  of  matri- 
mony. On  November  27,  1914,  defendant 
filed  a  motion  to  set  aside  her  deifault  and  the 
decree  entered,  and  that  she  be  permitted  to 
file  her  answer  tendered  therein.  This  mo- 
tion was  based  upon  defendant's  affidavit  In 
this  affidavit  she  asked  that  the  answer  ten- 
dered with  the  motion  be  considered  In  sup- 
port of  such  motion.  On  December  23,  1814, 
complainant  filed  his  sworn  answer  and  coun- 
tershowlng  In  opposition  to  such  motion.  On 
April  6,  1915,  an  order  was  made  denying 
defendant's  motion  to  set  aside  her  default 
and  the  decree.  From  this  order  the  case  Is 
brought  here  by  appeal. 

In  disposing  of  the  motion,  the  chancel- 
lor made  use  of  the  following  language: 

"After  listening  to  the  arguments  of  coun- 
sel, and  after  a  careful  consideration  of  the 
matters  set  forth  in  defendant's  motion  and 
answer,  together  with  the  testimony  in  the 
original  hearing,  as  well  as  the  answer  of  com- 

f>lainant  to  the  motion  or  petition,  this  court 
s  convinced,  and  gives  as  an  opinion,  that: 
Neither  the  private  interests  of  the  parties  to 
the  suit  nor  the  interests  of  the  public  or  th« 
public  good  justify  setting  aside  the  default 
and  decree  and  opening  the  case  to  a  rehear- 
ing." 
Counsel  for  the  appellee  say: 
"The  following  questions  are  involved  upon 
this  appeal:     (1)  Is  appeal  the  proper  remedy. 
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or  shoald  the  qqestions  presented  be  disposed 
of  on  mandamus?  (2)  Will  this  court  reTiew 
the  discretion  of  the  circuit  judge  in  refusing 
to  set  aside  the  default  and  decree  and  permit 
the  defendant  to  file  her  answer  tendered  there- 
in?" 

The  record  Is  before  us.  We  are  fbvored 
with  elaborate  bileifs,  and  have  listened  to 
oral  arguments,  and  for  that  reason  will  re- 
fer only  to  the  second  question: 

CJhancery  rule  7,  subd.  (d)  (97"  N.  W.  v), 
reads  as  follows: 

"An  order  entered  under  these  mies  may  be 
set  aside  on  special  motion,  for  cause  shown, 
in  the  discretion  of  the  court,  on  such  terms  as 
may  be  deemed  Just  and  proper.  But,  to  en- 
title a  defendant  to  an  order  setting  aside  his 
default  for  want  of  appearance  or  answer,  he 
shall  proffer  a  sworn  answer  showing  a  defense 
on  the  merits  as  to  the  whole  or  a  part  of  the 
complainant's  case." 

We  have  already  seen  that  the  proceed- 
ings leading  up  to  the  decree  were  regular. 
Tbe  motion  to  set  aside  the  default  was  sup- 
ported by  an  affidavit  and  the  sworn  answer 
of  defendant  These  were  met  by  the  atiida- 
rlt  of  the  complainant,  who  dther  denied  or 
explained  each  of  the  charges  made  in  tbe 
answer. 

We  have  read  the  entire  record  with  care. 
We  do  not  think  tbe  chancellor  abused  the 
discretion  given  him  by  the  rule  in  bis  dis- 
position of  the  motion.  See  Tug  &  Wrecking 
Co.  V.  Wayne  Circuit  Judge,  75  Mich.  360,  4iJ 
N.  W.  968;  MiUs  v.  Mciieod,  86  Mich.  290, 
49  N.  W.  134;  Id.,  94  Mich.  627,  54  N.  W. 
387 ;  Carton  v.  Day,  157  Mich.  43,  121  N.  W. 
295;  Bpynton  v.  Kent  Circuit  Judge,  163 
Mich.  500,  128  U  W.  738;  Burgard  v.  Bur- 
jrard,  175  Mich.  565,  141  N.  W.  549;  Emery 
V.  Airth,  180  Mich.  433,  147  N.  W.  536. 

The  decree  and  order  are  affirmed. 

The  late  Justice  McALVAT  took  no  part  In 
this  decision. 


KUEINKB  et  aL  v.  DATES,  Game  Warden. 

(No.  340.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 
Injunction  ^=»105— Bestbainino  Cbiuinai. 
Pbosectjtion. 

A  bill  against  the  fish  warden,  authorised 
to  prosecute  violatiovs  of  the  fish  laws,  setting 
out  that  complainants  are  in  the  business  of 
fishing  with  nets,  that  they  propose  to  use  nets 
of  a  certain  size  mesh,  that  defendant  claiming 
such  use  is  unlawful,  threatens  to  prevent  it  and 
to  take  and  retain  possession,  and  praying  that 
defendant  be  restrained,  is  in  effect  a  bill  to 
restrain  a  criminal  prosecution,  which  cannot 
be  maintained ;  the  reasons  urged  for  the  in- 
jonction  being  available  in  defense  of  a  crimi- 
nal prosecution. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  {{  178,  179;    Dec.  Dig.  <8=>105.] 

Appeal  from  Circuit  Court,  Menominee 
County,  in  Chancery;  Richard  C.  Flannigan, 
Jodizfe 

Suit  by  Blcbard  Kleinke  and  others  against 
William  R.  Gates,  State  Game,  Fish,  and 
Forestry  Warden,  for  injunction.    Judgment 


for  defendant,  and  xdaintifFs  appeal     Af- 
firmed. 

Argued  befbre  BROOKE),  O.  J.,  and  KUHN, 
STONE,  OSTRANDBB,  BIRD,  and 
STEERE,  JJ. 

Cfeorge  Barstow,  of  Stephenson,  for  appel- 
lants. Grant  Fellows,  Atty.  Gen.,  and  James 
A.  Greene,  Asst  Atty.  Gen.,  for  appellee. 

BROOKE,  O.  J.  The  complainants  in  this 
case  file  tbelr  bill  of  complaint  against  the 
State  Game,  IHsh,  and  Forestry  Warden, 
setting  out  that  they  are  engaged  In  the  busi- 
ness of  fislilng  with  pound  nets  in  tbe  waters 
of  Green  Bay  in  the  county  of  Menominee; 
that  they  propose  to  use  nets  with  a  mesh 
two  Inches  extension  measure;  that  their 
authority  for  the  use  of  such  nets  is  to  be 
found  in  Act  No.  188  of  the  PubUc  Acts  of 
1911 ;  and  that  the  defendant,  claiming  that 
the  use  of  such  nets  In  said  waters  Is  un- 
lawful, threatens  to  prevent  them  from  such 
use  and  to  take  them  from  tbe  water  and  re- 
tain possession  thereof.  In  such  manner  pre- 
venting complainants  from  engaging  in  the 
business  during  the  month  of  September,  1914. 
Complainants  pray : 

"That  upon  the  final  hearing  hereof,  the  de- 
fendants may  be  restrained  by  the  order  and 
injunction  of  this  court  from  interfering  in  tbe 
waters  of  Green  Bay  in  said  county  of  Menomi- 
nee with  your  orators  in  the  use  of  pound  net 
pots  with  meshes  of  two  inches  extension  meas- 
ure, as  manafactured,  for  the  purpose  of  catch- 
ing or  talcing  per<±,  herring,  and  other  rough 
gsih,  LU  accordance  with  the  provisions  of  Act 
No.  188,  PubUc  Acts  1911,  of  the  stete  of  Michi- 
gan." 

To  this  bill  of  complaint  defendant  inter- 
posed a  d«nurrer  as  follows : 

"(1)  That  a  court  of  equity  has  no  jurisdic- 
tion to  entertain  the  bill  of  complaint  and  to 
grant  tbe  reUef  sought  therein,  or  any  part 
thereof  as  prayed  in  complainants'  bill  of  com- 
plaint. 

"  (2)  That  said  complainants  have  a  full,  ade- 
quate, and  complete  remedy  at  law. 

"(3)  That  the  said  bill  of  complaint  seeks  to 
restrain  criminal  prosecutions  for  violations 
of  law  and  to  restrain  public  officials  from  per- 
forming their  official  duties  and  exercising  their 
official  functions  as  prescribed  by  law. 

"(4)  That  the  bill  of  complaint  filed  in  this 
cause  by  complainants  is  in  effect  a  suit  against 
the  state  of  Michigan. 

"(5)  That  Act  188,  PubUc  Acts  of  1911,  un- 
der which  complainants  claim  the  right  to  re- 
lief, is  a  local  or  special  act  not  containing  a 
referendum,  and  therefore  nnconijtitutioaal  and 
void." 

Upon  argument  the  'court  below  sustained 
the  demurrer  upon  the  ground  that  Act  No. 
97  of  the  Public  Acts  of  1913,  repealed  Act 
No.  188  of  the  Public  Acts  of  1911. 

We  find  it  unnecessary  to  consider  the 
question  discussed  at  large  in  the  briefs  of 
both  counsel  and  upon  which  determination 
was  based  In  tbe  court  below.  We  are  of 
opinion  that  tbe  second  and  third  grounds  of 
demurrer  are  well  taken,  and  that  the  action 
of  tbe  circuit  court  must  therefore  be  af- 
firmed. 
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In  prlxtdple  tbe  case  1b  upon  "all  fours" 
with  that  of  Osbom  t.  Charlevoix  Circuit 
Judge,  114  Mich.  665,  72  N.  W.  982.  We  there 
Bald: 

"It  is  a  general  rale  that  criminal  proseca- 
tions  cannot  be  restrained  by  injunction.  Once 
have  it  understood  that  they  may  be,  and  the  pub- 
lic would  labor  under  additional  embarrassment 
to  the  already  great  obstacles  to  the  prevention 
of  crime.  There  is  no  excuse,  upon  reason,  or 
authority,  for  enjoining  the  proeecutlon  of  the 
complainant  for  violations  of  the  law  providing 
for  a  close  season.  If  the  law  were  unconstitu- 
tional, it  would  be  available  by  way  of  defense 
to  the  criminal  charge,  and  therefore  no  occa- 
sion for  chancery  to  take  jurisdiction  for  the 
want  of  an  adequate  remedy  at  law.  See  Me- 
chem,  Pub.  Off.  §  992,  and  cases  cited.  It  has 
never  been  found  necessary  or  expedient  that 
the  validity  and  construction  of  criminal  laws 
should  be  determined  in  chancery,  for  tbe  guid- 
ance of  courts  of  criminal  jurisdiction." 

Section  2  of  Act  No.  28  of  tbe  Public  Acts 
of  1887,  as  amended,  defines  tbe  duty  of  tbe 
State  Game  and  Fish  Warden,  and  author- 
izes criminal  proceedings  under  and  by  vir- 
tue of  any  laws  "now  existing  or  hereafter 
enacted."  The  relief  sought  by  the  bill.  In 
effect.  Is  to  restrain  a  criminal  prosecution. 

All  the  reasons  urged  by  complainants  why 
an  injunction  should  be  granted  would  be 
available  to  them  In  defense  of  a  criminal 
prosecution. 

The  Judgment  is  affirmed. 

The  late  Justloe  McALYAT,  to  whom  this 
case  was  assigned,  took  no  part  In  the  deci- 
sion. 


EISTEDT  y.  EISTBDT.    (Na  814.) 
(Supreme  Court  of  Michigan.    July  23,  1916.) 

1.  DivoBcx  «=s>27  —  GaouNDS  —  "Bztbeue 
Cbueltt." 

Where  plaintifiTs  wife  repeatedly  left  her 
home  without  excuse,  and  went  away  to  other 
cities,  remaining  away  from  her  husband  and 
their  two  young  children  tor  several  days  at  a 
time,  on  such  occasions  consorting  with  other 
men,  and  visiting  rooming  houses  with  them, 
mtak  conduct  constituted  "extreme  cruelty." 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  27,  62-83 ;   Dec.  Dig.  (8=>27. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Extreme  Cruelty.] 

2.  DivoBCE  «=3i08— Pleading — Spbcific  At- 
LiSQATioNs— Acts  of  Obukltt— Admission 
OF  Proof  of  Otheb  Acts. 

In  a  bill  for  divorce  for  extreme  cruelty, 
where  the  complainant  alleged  that  his  wife 
would  go  to  other  citiee,  leaving  him  and  their 
two  young  children  for  several  days  at  a  time, 
on  such  occasions  consorting  with  other  men,  the 
dates  of  two  instances  being  fixed  and  the 
places  where  she  went  stated,  the  pleading  ad- 
mitted proof  of  other  instances  of  which  the 
dates  were  not  fixed. 

[EM..  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  if  34»-332;  Dec.  Dig.  <3=:>108.] 

3.  DivoBCB  €=>51—Defknses— Condonation 
—Revival  of  Pbiob  Offense. 

Where  a  husband  condones  his  wife's  mis- 
conduct by  a  reconciliation  and  living  with  her. 


a  commission  of  the  same  offense  by  the  woman 
revives  the  original  offenses,  as  a  ground  for 
divorce. 

[Ed.  Note.— For  other  cases,  see  Dlvorofc 
Cent  Dig.  {{  185-187;    De&  Dig.  «8=»61.] 

4,  Witnesses  «=»60— Evidence  of  Miscon- 
ducts-Admissions OF  Wife. 

Under  Comp.  Laws,  {_  10213,  forbidding 
that  a  husband  be  examined  aa  a  witness 
against  his  wife  without  her  consent,  and  also 
forbidding  the  diaclesure  of  oommunications 
by  one  to  the  other  during  marriage,  in  a  hus- 
band's suit  for  divorce,  his  charge  that  his  wife 
had  consorted  with  other  men  on  short  trips 
away  from  home  could  not  be  sustained  by  his 
testimony  as  to  his  wife's  admissions  to  him 
shortly  after  her  return  from  such  a  trip. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.   {{  167-173;    Dec.  Dig.  «=>eO.] 

5.  DrvoBOE  ®=»130— Misconduct  of  WrF&— 
SuFFiciENCT  of  Evidence. 

In  a  husband's  suit  for  divorce,  evidence 
as  to  the  alleged  misconduct  of  the  wife  by 
leaving  home  to  consort  with  other  men  held  in- 
sufficient to  justify  decree  for  complainant. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  U  442-446;   Dec.  Dig.  «=»1S0.] 

Appeal  from  Circuit  Court,  Ottawa  Coun- 
ty, In  Chancery ;  Orion  S.  Cross,  Judges 

Suit  by  William  Elstedt  against  Maude 
Eisted't  Decree  for  defendant,  and  plaintiff 
appeals.    AfllrmeU. 

Argued  before  BROOKB,  C.  J.,  and  Mo- 
ALVAY,  KUHN,  MOORE,  STONE,  OSTHAJN- 
DER.  BIRD,  and  STEERE,  JJ. 

Llllle  &  LUIie^  of  Grand  Haven,  for  appe- 
lant Turner  &  Turner,  of  Muskegon,  for 
appellee.- 

BIRD,  J.  Complainant  instituted  fbis 
proceeding  to  obtain  a  divorce  from  his  wife, 
on  tbe  ground  of  extreme  cruelty.  The  gist 
of  the  cruelty  charge  was  that  she  would 
leave  her  home  without  excuse,  and  go  to 
Grand  Haven  and  Muskegon,  and  remain 
away  from  comi^lnant  and  their  two  young 
dUldren  for  several  days  at  a  time,  and  that 
on  some  of  those  oocasions  she  ctwaorted 
with  other  men,  visiting  rooming  houses  with 
them;  that  she  was  cross  and  quarrelsome 
and  manifested  no  affection  for  the  complain- 
ant. The  defendant  answered,  denying  the 
charges  of  cruelty,  and  included  in  ber  answer 
a  demurrer.  At  the  hearing  odmplalnant  made 
his  case  upon  the  merits,  but  defendant  elected 
to  stand  on  her  demurrer,  which  contained 
tbe  following  grounds:  (1)  That  there  are  no 
acts — no  specific  acts  of  cruelty  alleged  there- 
in with  time,  place,  and  circumstance  alleged 
in  connection  therewith.  (2)  That  tbe  com- 
plainant's bill  of  complaint  shows  upon  its 
face  that  in  tbe  spring  and^summer  of  the 
year  1013  there  was  a  reconciliation  and  mu- 
tual forgiveness  and  condonation  of  any  prior 
acts  between  the  parties  hereto,  and  that,  in 
furtherance  of  such  reconciliation  and  con- 
donation, tbe  parties  lived  together  fOr  over 
one  year  thereafter.  (S)  That  all  of  the  al- 
leged facts  set  up  In  complainant's  bill  of 
complaint  does  not  constitute,  under  the  laws 
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Of  tbe  state,  girouttds  for  a  decree  of  divorce. 
(4)  That  there  are  no  grounds'  stated  In  said 
bill  and  sworn  to  by  the  complainant  that 
would  warrant  the  issuing  of  the  injunction 
heretofore  Issned  in  this  cause.  (5)  Tliat 
eald  complainant's  bill  of  complaint  does  not, 
for  reasons  hereinbefore  enumerated,  make 
out  a  case  for  equitable  cognizance. 

[1,  2]  1.  This  ground  of  demurrer  can- 
not be  sustained.  It  is  alleged  that  defend- 
ant left  her  home  without  excuse,  and  this 
complainant  and  their  chUdren  of  tender  age, 
and  was  gone  for  several  days  at  a  time,  and 
on  some  of  those  occasions  she  consorted 
'With  other  men,  Tlsltlng  rootuing  houses  with 
them.  If  this  charge  were  sustained  by  the 
proofs,  the  ground  of  extreme  cruelty  would 
be  established.  In  two  of  these  instances  of 
going  away,  the  dates  are  fixed,  and  the 
places  where  she  went  were  alleged.  This 
would  admit  proof  of  other  instances,  even 
though  the  dates  were  not  fixed. 

[S]  2.  It  is  true  that  the  bill  shows  upon 
Its  face  that,  after  she  went  away  on  tbe 
second  occasion,  a  reoondUation  and  con- 
donation of  the  offenses  complained  of  took 
place,  and,  had  she  kept  faith  with  the  com- 
plainant, the  condonation  would  still  be  a 
good  defense;  but  the  bUl  also  shows  upon 
Its  face  that  she  committed  the  same  offense 
again.  Under  such  circumstancefl,  the  origi- 
nal otfensea  were  revived  and  may  be  used 
as  a  ground  for  divorce.  Tackaberry  v. 
Ta<*aberry,  101  Mich.  102,  59  N.  W.  400; 
Creech  v.  Creech,  126  Mich.  287,  85  N.  W. 
726;  Ferguson  v.  Ferguson,  145  Mich.  290, 
108  N.  W.  682.  All  of  these  cases  hold  that, 
where  the  offense  is  repeated  after  the  con- 
donation, the  original  offenses  are  revived. 
'We  think  this  ground  of  demurrer  must  like- 
wise be  overruled.  It  Is  sufficient  to  say  of 
tbe  remaining  .ones  tliat  they  are  not  well 
taken. 

[4,  5]  Bven  though  the  demurrer  is  over- 
mled,  .the  question  still  remains  as  to  whether 
complainant  has  made  such  a  cnse  by  his 
proofs  as  entitles  him  to  relief.  The  charge 
of  consorting  with  other  men  was  sought  to 
be  sustained  by  admissions  of  defendant  to 
tbe  complainant  shortly  after  she  returned 
from  one  ot  her  trips.  It  is  claimed  by  the 
complainant  that  defendant  admitted  to  him 
that  she  had,  while  away,  been  to  rooming 
bouses  with  other  men,  and  remained  for 
tbe  night.  We  think  this  phase  of  the  case 
must  be  sustained  by  some  other  testimony. 
If  at  all,  as  the  dained  admissions  are  not 
competent  to  establish  that  fact  8  Compiled 
I«ws,  i  10213 ;  People  v.  Bowen,  165  Midi. 
231,  130  N.  W.  706,  and,  cases  dted.  Cmu- 
plied  Lews,  {  8662,  relaxes  this  rule  so  as  to 
permit  husband  and  wife  to  testify  In  divorce 
proceedings,  except  in  cases  where  adultery 
Is  charged.  Aside  from  the  admissions  of 
tbe  defendant,  there  was  only  one  other  item 
of  testimony  which  tended  to  establish  the  fact 


of  her  consorting  witb  otber  mem.  nito 
testimony  was  given  by  tbe  brother  of  com- 
plainant, and  was  to  the  effect  that  he  safr 
her  drinking  beer  with  a  traveling  salesman 
at  a  hotel  in  Muskegon,  where  she  was  worit 
ing  during  one  of  the  Interims  that  she  was 
away  from  home.  Tbe  def«idaut  was  called 
as  a  witness  by  the  cmuplainant,  and  she  de- 
nied consorting  with  or  any  misconduct  with 
other  men,  and  she  explains  that  the  occasiMi 
for  her  being  away  at  the  several  times  men- 
tioned was  a  visit  with  her  relatives  in  Mus- 
kegon and  Grand  Haven. 

An  examination  of  the  record  convinces  us 
that  the  complainant  was  fond  of  his  wife, 
and  made  reasonable  effort  to  get  almig  wifli 
her.  'We  are  also  of  the  opinion  that.  If  tbe 
defendant  ever  bad  any  affection  for  the  com- 
plainant, she  bad  lost  it  It  is  also  mani- 
fest from  tbe  undisputed  testimony,  and 
from  her  own  admissions,  that  she  failed  to 
exhibit  the  motberly  care  and  concern  for 
her  young  children  that  is  common  to  most 
mothers,  and  it  is  quite  likely  that  it  would 
be  for  the  best  interests  of  the  parties,  as 
well  as  for  Che  public,  if  they  were  legally 
separated,  but  we  think  the  testimony  in 
this  record  is  too  meager  to  Justify  the  grant- 
ing of  a  decree  of  divorce. 

The  decree  will  be  affirmed,  with  costs  to 
the  defendant 

liUUOKlJ},  O.  J.,  concurred  in  tbe  result  only. 
The  late  Justice  McALVAT  took  no  part  in 
this  decision. 


HARRIS  V.  ROYAL  OAK  SAVINGS  BANK. 

(No.  321.) 
(Supreme  Court  of  Michigan.    July  23,  191%) 
Nboliobhob  «s»134— DANOBBOtTB  Pbbmises— 

SVIDBNCE— QUSSnON  FOB  JUBT. 

In  an  action  foi-  injury  to  a  child,  caused 
by  a  bank  sign  falling  on  hbn  while  in  the  bank 
with  his  mother  transacting  business,  evidence 
held  to  justify  a  finding  of  actionable  negli- 
gence in  maintaining  the  sixn. 

[Ed.  Note. — For  other  cases,  see  Negligeaee, 
Cent-  Big.  IS  267-270,  272,  273;  Dec  Dig. 
«=3l34] 

Error  to  Circuit  Court,  Oakland  County; 
George  W.  Smith,  Judge. 

Action  by  Donald  M.  Harris  by  Charles  W. 
Harris,  guardian,  against  the  Royal  Oak  Sav- 
ings Bank.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAY,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STBGRE,  JJ. 

Perry  &  Lynch,  of  Pontiac,  for  appellant 
Andrew  L.  Moore,  of  Pontiac,  for  appellee. 

MOORE,  J.  This  is  a  personal  injury  case. 
Upon  the  trial  the  defendant  offered  no  tes- 
timony. From  a  verdict  and  judgment  In 
favor  of  the  plaintiff  In  the  sum  of  ?800  tlie 
case  is  brought  here  by  writ  of  error. 
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Ciounsel  are  agreed  that  the  only  qnestioa 
Is:  Was  there  such  proof  of  the  negligence 
of  defendant  as  to  justify  the  submission  of 
the  case  to  the  jury?  The  testimony  offered 
on  the  part  of  the  plaintiff  was  In  substance 
that  the  mother  of  the  plaintiff  went  Into  the 
bank  of  defendant  about  0  o'clocJx  one  morn- 
ing to  do  business,  accompanied  by  the  plain- 
tiff, who  was  something  more  than  two  years 
old,  and  another  child  nearly  five  years  old. 
We  quote  from  the  record : 

"When  I  entered  the  bank,  there  were  in  the 
lobby  of  the  bank,  as  near  as  I  can  recall,  three 
persons.  Q.  So  that,  when  you  went  into  the 
bank,  did  you  go  directly  to  ttie  cashier's  win- 
dow to  transact  some  business?  A.  I  did,  be- 
cause I  waited  my  turn.  I  went  within  possibly 
four  or  6ve  feet  of  the  window  and  was  waiting. 
The  entrance  to  the  building  is  on  the  north- 
west comer,  and  the  front  of  the  building  facts 
tot  the  west.  All  of  the  windows  in  the  front 
of  the  building  are  south  of  the  door.  While  my- 
self and  the  two  children  were  waiting,  we  were 
about  in  the  center  of  the  room,  as  near  ad  1 
can  remember.  The  children  were  with  me  until 
they  were  attracted  by  an  occurrence  across  the 
street.  A  couple  had  been  married  in  the 
Catholic  Church  that  morning,  and  bad  come  up 
from  the  church  to  the  corner  on  the  street  im- 
mediately opposite  the  bank  to  take  an  electric 
car,  and  several  people  were  with  them.  ii. 
State  what  occurred — just  what  you  saw  the 
children  do,  and  what  happened.  A.  I  was  look- 
ing out  of  the  window  to  see  those  people  wait- 
ing for  the  car,  and  the  children  were  anxious 
to  know  what  was  going  on,  and  went  to  the 
window,  and  not  being  tall  enough  to  look  over 
the  large  sign  sitting  on  the  sill,  the  oldest 
boy  put  his  hand  on  it,  on  top  of  it,  and  raised 
himmU  up  on  his  tiptoes  and  looked  over,  and 
as  he  raised  up  the  sign  tipped  over  and  fell 
upon  both  children,  catching  them  both." 

On  cross-examination : 

"When  my  attention  was  directed  to  the 
people  out  on  the  street,  I  stepped  a  Uttle  to- 
wanls  the  window,  and  the  children  stepped  a 
littie  further  to  the  window.  They  went  the 
rest  of  the  way.  At  the  time  the  accident  hap- 
pened I  was  standing  still,  and  I  should  judge 
was  about  eight  feet  from  the  sign.  The  oldest 
boy  could  not  see  over  it  readily,  and  put  his 
hands  on  top  of  the  sign,  raised  on  his  tiptoes 
to  look  over,  and  the  signboard  immediately 
gave  way.  There  was  no  other  person  nearer 
the  nignboard  than  myself  and  the  two  chil- 
dren." 

The  father  testified  that  soon  after  the  ac- 
cident he  went  to  the  bank.  We  again  quote 
from  the  record : 

"I  went  to  the  bank  an  hour  or  better  after 
I  heard  of  the  accident  The  sign  was  then  up 
in  the  window.  Q.  Will  you  describe  as  best  you 
can  this  sign  to  the  jury?  A.  Well,  I  had—  I 
couldn't  swear  positive  as  to  the  exact  measure- 
ments, but  the  si^  is  at  least  12  feet  long,  and 
it  is  22  inches  wide  over  all,  and  it  is  bound  on 
the  outside  with  a  strip,  originally,  I  think,  3- 
inch  strip,  and  the  edges  of  it  rounded,  same  as 
rounded  out  like  that,  same  as  the  base  of  a 
step,  making  a  binding  on  the  sign  hardly  the 
width  of  that,  not  quite  as  wide,  and  it  is  panel- 
ed around  the  outside  with  6-inch  boards,  and 
one  panel  broke  down  through  the  center,  and  it 
is  at  least  22  inches  in  width  and  12  feet  long. 
It  is  a  bank  sipn,  and  extends  the  whole  width 
of  the  botton  of  the  window.  The  window  is 
one  piece  of  plate  glass.  On  that  day,  when  I 
went  to  the  bank,  I  made  an  examination  of  the 
sign,  with  a  view  of  ascertaining  what  kind  of 
fa.stenings.  If   any,  had   been   on   the  sign.     Q. 


What  did  you  find  as  to  then  being  any  indica- 
tions  on  the  sign  of  how  it  had  been  fastened 
across  the  window?  A.  No  indication  whatever 
as  to  the  way  it  was  fastened  at  the  time  I 
looked  at  it  Q.  'Riat  was  after  it  bad  been 
put  back?  A.  Yes,  sir.  Q.  Were  you  able  to 
discover  that  there  was  anything  about  the 
sign  that  had  been  fastened  to  the  casing  of  the 
window?    A.  No." 

We  think  this  testimony  Justified  tbe  Jury 
in  finding  defendant  was  negligent 
Judgment  is  affirmed. 

The  late  Justice  McALVAY  took  no  part  In 
this  decision. 


HOGAN  et  al.  t.  HOGAN  et  aL     (No.  802.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Specific  Pebfobmance  €=»121— Actioks— 
Evidence. 

Evidence  in  a  suit  for  the  specific  perform- 
ance of  a  contract,  whereby  a  father  was  to 
leave  all  of  his  property  to  certain  children  in 
consideration  of  their  serving  him  during  his 
declining  years,  held  to  establish  the  making 
of  the  contract. 

lEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  387-395;  Dec  Dig. 
<8=121.] 

2.  Specific  Pebfobicanck  «=>127— Right  to 
— Injunction. 

A  father  agreed  with  children,  who  were 
about  to  leave  him,  that,  if  they  would  stay 
and  work  bis  farm,  he  would  leave  all  of  his 
property,  real  and  personal,  to  them.  The  chil- 
dren remained  in  the  father's  service  for  over 
13  years  and  were  very  successful.  Thereafter 
the  parties  had  a  difference,  and  the  father  re- 
fused to  longer  live  with  the  children.  Held, 
that  while  the  children  could  not,  under  the 
circumstances,  specifically  perform  the  contract, 
the  father  objecting  to  their  presence  on  the 
farm,  yet  they  were  entitled  to  the  fruits  of 
their  labor,  and  the  father,  81  years  of  age, 
would  be  enjoined  from  disposing  of  either  his 
real  or  personal  property,  except  such  as  should 
be  necessary  for  his  support 

[Ed.  Note.- For  other  cases,  see  Specific  Po- 
formance,  Cent.  Dig.  U  406-411;  Dec.  Dig. 
<&=»127.] 

Appeal  from  Olrcult  Ck>art,  Ionia  Conaty, 
In  Chancery;    Frank  D.  M.  Davla,  Judge. 

Bill  by  Daniel  Hofran  and  others  against 
Patrick  M.  Hogan  and  another.  From  the 
decree^  both  parties  appeal.    Modified. 

Argued  before  BROOKE,  C.  J.,  and  McAI/- 
VAY,  KUHN,  MOORE,  STONE,  OSTBAN- 
DEB,  BIRD,  and  STEEBE,  JJ. 

George  E.  Nichols  and  Frank  Oi  Miller, 
both  of  Ionia  (A.  B.  Locke,  of  Ionia,  of  ooan- 
sel),  for  appellants.  Hawley  ft  ESdred,  of 
Ionia,  for  appellees. 

BROOKE,  O.  J.  The  comiAalnants  in  this 
cause  are  three  of  the  children  of  the  de- 
fendant Patri(Hi  M.  Hogan.  The  other  de- 
fendant, Dennis  J.  Hogan,  is  a  fourth  child 
of  Patrick  M.  Hogan.  Besides  the  three  com- 
plainants and  the  defendant  Dennis,  there 
were  four  others,  as  follows:  Bridget,  bom 
in  1871,  now  dead;  Margaret,  born  in  1874, 
now  a  widow;    James,  bom  In  1875;    and 


^=9FDr  othar  oss«s  tea 


Mun*  topte  and  KBT-NVHBBR  tn  all  Kar-Mumb«r*d  DicaaU  tad  IsdeMs 

Digitized  by  LjOOQIC 


MlcbO 


HO0AN  y.  HOOAN 


679 


Mary,  born  In  1882.  The  three  complainants 
were  born,  respectively,  Daniel  in  1881,  Eath- 
erlne  In  1885.  and  Patrick  In  18S7. 

The  family  history  is  somewhat  peculiar 
in  that,  of  the  eight  children,  only  three 
were  ever  married — Bridget,  Margaret,  and 
Dennis.  Bridget  being  dead,  five  of  those 
now  living  remain  unmarried,  and  Margaret, 
aa  before  stated,  is  now  a  widow.  Defendant 
Patrick  M.  Hogan,  with  his  wife  and  family, 
lived  upon  a  farm  in  the  township  of  North 
'Plains,  in  Ionia  county,  consisting  of  about 
ISO  acres.  His  wife  died  in  May,  189&  His 
elder  children,  Bridget,  Margaret,  and  James, 
left  home  at  different  dates,  and  when  James 
started  for  himself  his  sister  Mary  went 
with  him  as  housekeeper.  There  remained  at 
home,  of  the  children,  defendant  Dennis  and 
complainants  Daniel,  Katherlnc,  and  Patrick. 
This  was  the  situation  in  May,  1901. 

The  financial  situation  of  defendant  Pat^ 
ride  M.  Hogan,  in  April,  1901,  ai^)ears  to 
have  been  as  follows:  He  was  the  owner  of 
about  150  acres  of  land,  and  he  was  indebt- 
ed in  the  sum  of  approximately  |5,000 ;  a  por- 
tion of  this  Indebtedness  growing  out  of  a 
protracted  lawsuit  which  he  had  carried  on 
with  one  O'Connor  for  two  or  three  years 
prior  thereto.  While  the  record  does  not 
conclusively  establish  the  fact  that  at  that 
time  Patrick  M.  Hogan  was  Insolvent,  it  does 
show  that  he  was  largely  indebted  and  was 
not  possessed  of  a  very  large  amount  In  ex- 
cess of  his  obligations.  He  was  at  that  time 
(May,  1901)  67  years  of  age,  somewhat  crip- 
pled, and  unable  to  perform  hard  menial 
labor.  Complainants  were  then,  respectively, 
aged,  Daniel,  nearly  20  years;  Katherlne, 
about  16  years ;  and  Patrick,  about  14  years. 
It  appears  that  at  this  time  (May,  1901)  Mar- 
garet was  about  to  leave  home  and  get  mar- 
ried. It  Is  the  claim  of  the  complainants 
that  a  consultation  was  then  bad  in  the  na- 
ture of  a  family  conference  at  whldi  were 
present  complainants  Daniel,  ICatherine,  and 
Patrick,  together  with  Margaret,  Mary,  and 
Bridget,  and  the  defendant  Patrick  M.  Ho- 
gan. Complainants  claim  that  upon  that  oc- 
casion complainant  Daniel  told  his  father 
that,  in  the  sltuatton  that  then  existed,  there 
appeared  to  be  nothing  to  induce  him  to 
stay  at  home,  and  that  it  was  bis  intention  to 
go  out  and  work  by  the  month.  Daniel  him- 
self testifies  that  he  intended  to  stay  with 
his  father  until  he  was  21  years  of  age,  and 
so  stated  at  the  time  of  the  conference.  Be- 
ing advised  of  the  lntentl<»>  of  Daniel,  it  is 
the  claim  of  complainants  that  the  defend- 
ant Patrick  M.  Hogan  agreed  with  the  three 
complainants  that  if  they  would  stay  at  home 
and  help  him  pay  off  the  mortgage  upon  the 
real  estate,  and  his  other  obligations,  at  his 
death  they  should  have,  not  only  the  real 
estate,  but  such  personal  property  as  might 
be  accumulated.  Bridget  O'Mara  being  dead, 
ot  those  then  present  at  the  interview  there 
remain  complainants  Daniel,  Katherlne,  and 


Patrick,  besides  Mary  and  Margaret,  and  the 
defendant  The  three  complainants  and  their 
two  sisters,  Mary  and  Margaret,  testify  to 
what  their  father  said  upon  that  occasion. 
While  they  use  slightly  different  language  In 
expressing  the  agreement  which  it  is  alleged 
was  entered  into  on  that  day,  there  is  no  dis- 
agreement as  to  the  basic  fact  that  an  agree- 
ment was  made  and  that  Its  tenor  was  as 
above  stated.  Added  to  that  is  the  testimony 
of  the  other  son,  James,  who  bad  left  home 
at  the  age  of  10,  who  says,  referring  to  c<»i- 
versatlons  he  had  with  his  father: 

"He  always  claimed  they  (complainants) 
were  working^  for  themselves,  and  what  he  had 
would  be  theirs." 

It  appears,  and  th«  record  discloses,  that 
In  1902  James  purchased  the  so-called  Fox 
farm — a  farm  of  80  acres  lying  near  to  or 
adjoining  the  home  farm.  He  testifies  that 
he  purchased  it  for  his  brothers,  the  com- 
plainants Daniel  and  Patrick,  and  that  he 
paid  down  upon  the  purchase  price  the  sum 
of  $1,000,  $500  of  which  he  himself  furnish- 
ed, and  $500  of  which  was  raised  upon  bis 
note,  signed  also  by  his  father.  He  gave  a 
mortgage  of  $2,000  on  the  property,  whidi 
completed  the  purchase  price.  He  claims  to 
have  paid  the  Interest  on  this  mortgage  up  to 
the  year  1909,  when  he  deeded  it  to  his  fa- 
ther, defendant  Patrick  M.  Hogan.  Bxplaia- 
ing  the  fact  that  he  deeded  this  farm  to  his 
father  Instead  of  his  brothers,  James  testified 
that: 

"The  boys  and  I  talked  it  over  different  times. 
They  told  me  any  time  father  wanted  it  to  let 
father  have  it;   let  it  go  in  with  the  rest" 

The  defendant  Patrick  M.  Hogan  absolute- 
ly denied  the  making  of  the  contract  in 
question.    In  his  answer,  however,  he  says: 

"This  defendant,  further  answering,  denies: 
That  said  complainants  are  entitled  to  the  re- 
lief, or  any  part  thereof  prayed  for,  in  said  bill 
of  complaint  That  while  such  is  the  case, 
nevertheless  this  defendant  has  at  all  times 
been  willing  and  is  now  willing,  and  hereby 
offers,  to  compensate  snid  complainants  liberal- 
ly and  fully  for  all  services  they  have  ever  per- 
formed upon  said  farm  or  for  the  use  and  bene- 
fit of  this  defendant  since  they  each  and  several- 
ly arrived  at  the  age  of  21  years." 

Some  time  prior  to  the  1st  of  January,  1914, 
the  relations  between  the  complainants  and 
the  defeudant  Patrick  M.  Hogan  appear  to 
have  become  somewhat  strained,  and  on  the 
20th  dfiy  of  December,  1913,  the  defendant 
Patrick  M.  Hogan  deeded  the  Fox  farm -to 
bis  son  Dennis  J.  for  on  expressed  considera- 
tion of  $3,000.  Some  time  either  shortly  be- 
fore or  shortly  after  said  transaction,  the  de- 
feudant Patrick  M.  Hogan  took  up  his  resi- 
dence with  defeudant  Dennis  J.  Hogan,  and 
on  January  7,  1914,  complainants  filed  their 
bill  of  complaint  herein.  They  pray  for 
specific  i)erformance  of  their  allied  contract 
with  their  father  Patrick  M.  Hogan,  and 
that  the  deed  made  by  him  to  his  son  Den- 
nis J.  Hogan  may  be  set  aside  and  can- 
celed. The  learned  circuit  judge  who  beard 
the  case  filed  no  written  opinion,  but  a  de- 
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cree  was  entered  containing  tbe  following 
language: 

"The  court  having  taken  the  same  nnder  ad- 
visement, and  after  due  consideration,  did  ad- 
judge and  determine,  and  does  hereby  find  and 
determine,  that  no  agreement  upon  which  a 
specific  performance  could  be  compelled  and  tbe 
various  parties  be  granted  the  equities  belong- 
ing to  tnem  has  been  alleged  or  proven,  and, 
upon  any  agreement  of  either  party  claimed 
by  them  to  have  been  made,  there  can  be  no  de- 
cree for  specific  performance.  The  court  fur- 
ther finds  and  determines  that  complainants 
have  strong  equities,  and  that  each  have  for 
several  years,  both  before  and  since  their  ma- 
jority, rendered  very  laborious  services  for  said 
defendant  Patrick  M.  Hogan,  and  for  which 
services  so  rendered  for  him  by  said  complain- 
ants he  has  derived  large  profits  and  been  great- 
ly benefited,  and  for  which  he  has  from  time  to 
time  promised  to  pay  them,  and  for  several 
years  last  past  has  stated  to  them  that  he  would 
reward  them  liberally  for  the  services  so  ren- 
dered by  them  and  each  of  them." 

An  award  waa  provided  to  the  complatn- 
anta  In  the  sum  of  $10,600,  bnt  specific  per- 
formance was  denied.  From  this  decree  both 
parties  appeal. 

On  behalf  of  complainants  It  Is  strennonsly 
urged  that  the  circuit  court  should  have  de- 
termined, under  tbe  testimony,  that  the  con- 
tract, as  alleged,  was  entered  into  between 
the  complainants  and  defendant  Patrick  M. 
Hogan ;  but.  In  the  event  that  it  Is  determin- 
ed that  the  circuit  court  was  right  In  finding 
that  no  such  contract  was  entered  Into,  com- 
plainants claim  that  the  allowance  of  $10,500 
is  too  small  by  several  thousand  dollara 
Counsel  for  complainants  base  their  argu- 
ment on  this  branch  of  the  case  upon  the  as- 
sumption that  In  May,  1901,  when  the  al- 
leged contract  was  entered  Into,  defendant 
Patrick  M.  Hogan  was  possessed  of  property 
of  value  to  an  amount  of  not  more  than  $6,- 
000  in  excess  of  his  liabilities.  The  record 
disclosed  that,  at  tbe  time  of  the  hearing,  he 
was  possessed  of  real  estate,  including  the 
Pox  farm,  valued  at  ?17,800 ;  personal  prop- 
erty, including  the  farm  implements,  valued 
at  about  $4,000;  and  cash  on  band  to  the 
amount  of  $2,500— a  total  of  $24,000.  They 
claim  on  behalf  of  complainants,  and  we 
think  the  record  fairly  shows,  that  this  in- 
crease (of  $18,000)  in  the  value  of  tbe  estate 
of  I'atrick  M.  Hogan  during  the  13  years 
which  elapsed  between  the  making  of  the 
contract  and  the  date  of  the  filing  of  the  bill 
was  due  in  a  very  large  measure  to -the  en- 
ergy and  industry  of  tbe  complainants. 
Some  portion  of  it  is  undoubtedly  attributable 
to  unearned  increment 

[1 1  The  learned  circuit  Judge  having  failed 
to  file  an  opinion  in  the  case,  we  are  not  ad- 
vised of  his  reasons  for  denying  the  relief 
prayed,  except  as  they  may  be  inferred  from 
the  decree  itself.  Taking  the  testimony  of 
all  the  parties  as  It  appears  in  this  record, 
we  have  no  hesitation  in  reaching  the  conclu- 
sion that  the  making  of  the  alleged  contract 
was  proven  by  the  overwhelming  weight  of 
the  evidence.  In  reaching  this  conclusion, 
we  d.0  not  lose  sight  of  the  tact  that  the 


three  complainants  who  testified  to  Qie  con- 
tract were  vitally  Interested  In  its  establish- 
ment They  had,  however,  no  greater  inter- 
est lo  maintaining  it  than  the  defendant  Pat- 
rick M.  Hogan  had  In  destroying  It,  so  that 
confining  consideration  of  the  case  to  the 
parties  alone,  and  assuming  all  the  parties 
to  be  of  equal  credibility,  a  court  should 
vrlthout  hesitation  hold  that  the  complain- 
ants have  maintained  the  bnrden  of  proof, 
But  the  matter  does  not  rest  here.  The  ver- 
sion of  tbe  contract  given  by  complainants  re- 
ceived the  strongest  confirmation  through  the 
testimony  of  their  sisters  Mary  and  Mar- 
garet, who  were  present  at  tbe  time  it  was 
alleged  It  was  made,  and  who  must  be  held 
to  have  been  testifying  against  Interest  when 
they  gave  evidence  In  support  of  the  con- 
tract This  is  likewise  true  of  the  testimony 
of  James,  who,  while  not  present  at  the  time 
the  contract  was  made,  swears  that  he  be- 
came aware  of  It  soon  after,  and  spoke  of 
it  witb  his  father,  the  defendant  Patrick  M. 
Hogan.  We  believe,  then,  that  the  contract 
was  made  as  alleged. 

[2]  Starting  with  tills  fact  in  mind,  and 
remembering  that  the  relations  between  tbe 
complainants  and  their  father  Patrick  M. 
Hogan  had  become  so  strained  as  apparently 
to  preclude  their  continued  joint  residence 
upon  the  farm  in  question,  what  reUef  should 
be  granted  complainants? 

Defendant  Patrick  M.  Hogan  la  now  81 
years  of  age.  If  he  were  now  dead,  the  case 
would,  of  course,  present  no  dlfllculty  nnder 
previous  decisions  of  this  court  Twiss  v. 
George,  S3  Mich.  252;  Lamb  t.  Hlnman,  46 
Mich.  112,  6  N.  W.  675,  8  N.  W.  709;  Car- 
micha^  v.  Oarmlcbael,  72  Mlcfa.  76,  40  N.  W. 
173,  1  Tj.  R.  a.  896,  16  Am.  St  Rep.  528; 
Taft  V.  Taft,  78  Mich.  502,  41  N.  W.  4S1; 
Bird  T.  Pope,  73  Mich.  483,  41  N.  W.  514; 
Putman  r.  Tinkler,  83  Mich.  628,  47  N.  W. 
687;  Kleinow  v.  Klelnow,  126  Mich.  865,  85 
N.  W.  1134 ;  Howe  v.  Benedict,  176  Midi.  S22, 
142  N.  W.  76& 

Tbe  refusal  of  the  defendant  Patrick  M. 
Hogan  to  further  reside  with  the  complain- 
ants, whether  justified  or  not  by  their  con- 
duct toward  him,  obviously  makes  it  impos- 
sible for  them  to  further  perform  their  part 
of  the  contract  This  fact,  however,  should 
not  deprive  them  of  the  fruits  of  13  years  of 
hard  and  unremitting  toll.  Nor  do  we  think 
that  to  grant  complainants  tbe  relief  prayed 
wUl  work  any  hardship  to  defendant  So 
long  as  he  lives  he  has  tbe  right  to  control 
for  his  own  purposes,  not  only  the  person- 
al property,  but  the  real  estate.  It  Is  only 
at  his  death,  when  his  necessities  are  at  an 
end,  that  the  contract  steps  in  and  disposes 
of  what  remains,  according  to  its  tenor.  The 
restriction  upon  bis  power  of  alienation  was 
one  of  his  own  making  and  was  for  a  valua- 
ble consideration,  whidi  has  been,  so  far  as 
is  possible,  performed  by  the  complainants 
greatly  to  his  advantage. 
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We  tblnk  a  decree  sbould  be  entered  in 
this  court  providing  as  follows:  (1)  The  deed 
from  defendant  Patricdc  M.  Hogan  to  Dennis 
J.  Hogan  should  be  set  aside  and  held  for 
naught  (2)  Defendant  Patrick  M.  Hogan 
Bhonld  be  perpetually  enjoined  from  aliening 
or  incumbering,  except  as  his  personal  neces- 
sity might  require,  any  of  the  lands  men- 
tioned in  the  pleadings.  (3)  The  personal 
property,  including  the  cash  on  hand,  and 
now  in  the  possession  of  defendant  Patrick 
M.  Hogan,  belongs  to  the  complainants,  sub- 
ject to  the  right  of  Patrick  M.  Hogan  to  the 
use  of  such  pwtion  thereof  as  is  necessary 
for  his  proper  maintenance  and  aoppoit. 
(4)  Patrick  M.  Hogan  is  entitled  to  the  imme- 
diate possession  of  (he  personal  property  up- 
on the  farm  and  the  farm  Itself  during  his 
lifetime,  and  such  possession  must  be  sur- 
rendered by  the  complainants  upon  his  de- 
mand. (5)  Upon  the  death  of  Patrick  M.  Ho- 
gan, said  real  estate  and  such  personal  pn^ 
erty  as  has  not  been  used  and  consumed 
by  said  Patrick  M.  Hogan,  for  his  prefer 
maintenance  and  support  will  become  the 
absolute  property  of  the  complainants.  (6) 
The  complainants  to  recover  costs  of  both 
coarts  to  be  taxed. 

The  late  Justice  McALVAT  took  no  part  in 
this  decision. 


TOLSMA  et  aL  v.  CODD,  Circuit  Judge. 
(No.  322.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 
Mandamus  ©=»59— Taxation  of  Costs— Fi- 
nal Decrbe. 

Mandamus  does  not  lie  to  review  the  ae- 
tion  of  the  circuit  judge  in  declining  to  tax 
certain  coEti,  where  the  case  is  pending  before 
him  and  no  final  order  or  decree  has  been  en- 
tered. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  f  69;   Dec.  Dig.  <8=»59.] 

Mandamus  by  Charles  S.  Tolsma  and  an- 
other against  George  P.  Codd,  Circuit  Judge 
of  Wayne  County,  to  review  the  action  of 
the  Judge  In  declining  to  tax  certain  costs. 
Writ  denied. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEERE,  JJ. 

Arthur  B.  Schrelter  and  Jasper  C.  Gates, 
t)oth  of  Detroit,  for  relators.  James  McNa- 
mara,  of  Detroit,  for  respondent. 

MOORE,  J.  This  Is  mandamus  to  review 
the  action  of  the  circuit  Judge  In  declining  to 
tax  certain  costs.  These  proceedings  grew 
out  of  the  order  of  this  court  when  the  case 
was  here  before;  It  is  reported  in  180  Mich. 
79)  146  N.  W.  412,  and  a  reference  to  the 
opinion  will  aid  in  understanding  the  ques- 
tions now  presented. 

The  case  was  remanded  for  further  pro- 
ceedings, 'and  it  was  stated:  "Defendants 
will  recover  costs  of  both  courts."    Defend- 


ants presented  for  taxation  a  bill  cS.  costs 
of  this  court  The  clerk  declined  to  tax  the 
bill  as  presented,  but  taxed  the  costs  at 
$82.83.  A  bill  of  costs  was  then  presented  to 
the  clerk  oC  the  lower  court  for  taxation, 
containing  the  following  items: 

"Disbursements  of  the  above-named  defend- 
ants in  the  circuit  court,  $2,196,  itemized  as 
follows: 

April  18,  1913.  Cash  paid  Massa- 
chusetts Bonding  A  Insurance 
Company,  premium  on  bond  ap- 
pearing on  pages  24-25  of  the 
printed  Supreme  Court  record...  $  62  00 
March  22    1913.     Cash  paid  county 

clerk,  filing  said  bond 1  00 

July  3,  1918.  Cash  paid  Massachu- 
setts Bonding  ft  Insurance  Com- 
pany, appeal  bond  to  stay  proceed- 
ings      6  00 

July   3,    1913.      Cash    paid    county 

clerk  for  filing  last  said  bond 1  00 

One-half  fee  paid  receiver  as  per  ciis 
cuit  court  order  dated  June  11, 
1914.  Total  amount  paid  receiver, 
$2,622.95.      One-half   of    this    fee 

paid    by    defendants 1,811  47 

One-half  fees  paid  commissioners  on 
partition  as  per  circuit  court  order 
dated  July,  1913.  Total  fee  paid, 
$1,600.    One-half  of  the  same  paid 

by    defendants 750  00 

One-half  attorney  fee,  paid  as  per 
said  circuit  court  order,  June  11, 
1014.  Total  fee,  $150.  One-half 
of  same  paid  by  defendants 75  00 

$2,195  47" 

This  bill  of  costs  was  afterward  brought 
on  before  the  drcnlt  Judge  on  a  motion  for 
retaxatlon.  Objections  were  made  to  the  tax- 
ation, and  affidavits  were  filed  by  both  par^ 
ties  to  the  litigation.  The  return  of  the 
circuit  Judge  is  In  part  as  follows: 

"10.  This  respondent  further  shows  that  after 
hearing  the  arguments  of  counsel  for  the  re- 
spective parties,  and  upon  due  consideration  of 
all  the  facts  in  the  whole  case,  which  was  tried 
before  this  respondent  in  the  Wayne  circuit, 
this  respondent  denied  the  proposed  taxation  of 
costs   for  the  following  reasons: 

"(a)  Because  the  item  of  $52  for  cash  paid 
the  Massachusetts  Bonding  Company,  for  a 
bond  covering  the  proposal  made  by  the  de- 
fendants and  appellants  after  the  decision  of 
respondent,  was  a  matter  not  involved  in  the 
issues  being  tried  in  said  cause,  and  was  made 
merely  for  the  personal  convenience  of  said  de- 
fendants and  appellants,  and  therefore  not  legal- 
ly taxable  in  said  cause. 

"  (b)  That  the  $1  paid  to  the  county  clerk  for 
filing  said  bond  was  part  and  parcel  of  the 
same  proceeding,  and  not  legally  taxable  therein. 

"(c)  That  the  $5  paid  the  Massachusetts 
Bonding  Company,  to  stay  the  proceeding  in 
said  cause,  and  the  $1  paid  the  county  clerk  as 
a  fee  for  filing  the  same,  formed  no  part  of  the 
legal  costs  incurred  in  said  cause  according 
to  the  issues  framed  therein. 

"(d)  That  the  receiver,  appointed  for  the 
purpose  of  conserving  the  assets  of  all  of  the 
parties  to  said  estate,  is  still  acting  in  said 
capacity,  and  if  any  part  of  the  costs  for  the 
payment  of  the  receiver  is  legally  taxable  under 
the  decision  of  this  court  in  said  cause,  it  can 
only  be  taxed  after  said  receiver  has  completed 
the  work  for  which  he  was  appointed  at  the 
joint  solicitation  of  the  parties,  all  of  which  can 
only  be  determined  when  said  case  is  finally 
disposed  of  in  the  circuit  oonxt  for  Wayne 
county,  where  it  is  now  pending. 
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"(e)  That  In  the  cause  each  of  the  parties 
appointed  a  commissioner  to  represent  their  re- 
spective interests,  with  the  understanding  that 
each  of  the  parties  was  to  defray  the  expense  of 
such  appointment;  that  the  tiiird  commissioner 
was  appointed  by  this  court  with  the  under- 
standing that  each  of  the  parties  hereto  would 
pay  a  half  of  the  expenses  incurred  by  such 
commissioner;  that  all  of  such  expenses  have 
been  paid  according  to  the  understanding  and 
agreement  of  the  parties  hereto ;  that  said 
cause  is  now  pending  before  the  circuit  court 
for  Wayne  county  fur  a  final  determination, 
and  if  the  expense  Incident  to  such  appoint- 
ment can  be  legally  taxable  against  the  defeat- 
ed party  it  cannot  be  taxed  at  the  present  time, 
or  until  a  final  order  or  decree  is  made  and 
entered  in  said  cause. 

"(f)  That  the  attorney  fee  of  $75  for  legal 
advice  to  the  receiver  is  not  a  charge  growing 
out  of  the  issues  involved  in  this  cause :  and,  as 
each  of  the  parties  hereto  have  paid  their  pro- 
portionate share  thereof,  the  <  whole  matter 
should  await  final  determination  of  the  circuit 
court  for  Wayne  county." 

It  is  Clear  from  the  retnm  of  the  clrcnlt 
judge  that  the  case  is  still  pending  before 
blm,  and  that  no  final  order  or  decree  has 
been  entered  therein.  We  think  the  reasons 
given  by  him  are  adequate,  and  dedlne  to 
Interfere  by  mandamus  now. 

Writ  Is  denied. 

The  l&te  Justice  McALYAY  took  no  part 
in  this  decision. 


SNOWDEN  V.  DETROIT  4  M.  RY.  CO. 

(No.  285.) 

(Supreme  Oourt  of  Michigan.    July  23,  1016.) 

Masteb  and   Servant  ^=3121— Injx-ries  to 

SeBVANT— STATCTES— CONSTBUCTION. 

Pub.  Acts  1009,  No.  2»5,  g  15,  requiring 
the  owner  of  any  factory,  storenoi^e,  or  ware- 
house to  supply  employes  with  safe  machines 
and  guard  the  gearings  and  beltings,  does  not 
apply  to  machinery  contained  in  a  water  tank. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {g  228-231 ;  Dec.  Dig.  *=» 
1«1.] 

Bird  and  Kuhn,  JJ.,  dissenting. 

Error  to  (Circuit  Court,  Oieboygan  County ; 
Nelson  Sharpe,  Judge. 

Action  by  Ellen  Snowden,  ad  administra- 
trix of  the  estate  of  John  Snowden,  deceased, 
against  the  Detroit  &  Mackinac  Railway 
Company.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STOND,  OSTRANDER,  BIRD,  and 
STHKKE,  JJ. 

Henry,  Henry  &  Henry,  of  Alpena  (James 
McNamara,  of  Detroit,  of  counsel),  for  ap- 
pellant^  Homer  H.  Quay  and  Vlctwi"  D. 
Sprague,  both  of  Cheboygan,  for  appellee. 

OSTRANDER,  J.  I  am  Impressed  that  the 
act,  the  violation  of  which  Is  relied  upon  to 
establish  the  negligence  of  defendant,  can- 
not be  held  to  apply  to  the  machinery  In 
charge  of  plainttfTs  decedent    Plainly,  the 


water  tank  and  its  madilnery  wm  not  a. 
factory,  storehouse,  or  warehouse.  TTje  «ct 
should  be  made  effective,  as  a  police  regala- 
tion,  having  reference  to  its  scope  and  pur- 
poses as  evidenced  by  the  language  employed. 
To  make  it  apply  to  windmUls,  or  to  pomps 
operated  by  gasoline  engines,  vpoa  farms, 
would  be,  I  think,  a  idaln  extensioa  of  tlie 
scope  and  purpose  of  the  act.  And  yet,  tf 
held  to  apply  in  the  case  at  bar,  no  soaxtd 
reasoning  can  except  from  its  operation  sacb 
farm  macliinery.  I  disagree,  therefore,  with 
Mr.  Justice  BIRD  upon  the  third  point  stat- 
ed in  his  opinion,  and  hold  that  the  judgment 
should  be  reversed  and  a  new  trial  granted. 

MOORE,  STBERE,  aSd  STONE,  33.,  con- 
curred with  OSTRANDER,  J.  BROOKBi.  C. 
J.,  concurred  in  the  result  The  late  Justice 
McALiVAY  took  no  part  In  this  dedsioa. 

BIRD,  J.  (dissenting).  PlatntUTs  husband 
operated  two  pumping  stations  for  Qte  de- 
fendant railway,  one  at  !«.  Roque  and  tlie 
other  at  Tower.  He  lived  at  Ia  Boque^  and 
his  habit  was  to  operate  the  pump  at  bis 
home  town  In  the  morning,  and  later  take  tbe 
train  for  Tower,  returning  home  la  the  after- 
noon. On  the  29th  of  October,  1912,  he  went 
to  work  88  usual  at  6  o'clock  In  the  momios. 
A  half  hour  later  his  wife  followed  him  wltb 
his  dinner,  which  he  carried  to  Twer. 
When  she  arrived  at  the  pump  house,  site 
found  him  on  the  floor  with  a  large  coutnslon 
on  his  head,  and  his  clothing  tern  from  lais 
left  arm.  He  was  in  a  semiconscious  coDdf- 
tlon,  from  whldi  he  never  rallied.  He  passed 
away  In  the  evening  of  the  same  day  of  tlie 
Injury.  The  negligence  set  up  in  the  declara- 
tion was  the  failure  of  defendant  to  famish. 
the  deceased  with  safe  machinery  with  which 
to  work,  and  also  a  failure  to  obswre  the 
provisions  of  section  15  of  Act  No.  286  of  the 
Laws  of  1900,  with  reference  to  the  covering 
of  gearings,  etc.  The  trial  court  submitted 
the  case  to  the  jury  upon  the  statutory  count 
only,  and  they  found  a  verdict  for  the  plain- 
tiff of  $2,000. 

The  defendant  requested  a  directed  verdict 
at  the  close  of  the  proofs,  and  assigned  sev- 
eral grounds  therefor,  any  one  of  which.  If 
well  taken,  would  dispose  of  the  case  In  its 
favor. 

1.  It  Is  first  contended  that  the  facts  prov- 
en were  not  suflBdent  to  support  an  Inference 
of  negligence  on  the  part  of  defendant  The 
pumphouse  was  provided  with  a  combination 
gasoline  engine  and  pump,  the  gearings  of 
which  were  not  covered.  The  machinery  was 
described  as  follows: 

"The  machinery  consists  of  an  engine  and 
pump.  •  •  •  The  engine  Is  a  gasoline  engine. 
The  gearing  contittB  of  a  small  oo^beel  and  & 
large  cogwheel  and  a  duteh.  This  clutch  haa 
knuckles  which  move  out  and  in  as  the  clutches 
move  out  and  hi  to  engage  the  other  cogwheels, 
llese  knuckles  have  cotter  pins.  The  datch, 
knuckles,  cotter  pins,  large  cogwheels,  and  small 
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eoKWbed  revolve ;  the  dnteh  lerolviiii;  witk 
great  rapidity  when  the  madiiner;  is  in  mo- 
tion. •  •  •  The  method  of  starting  the  pump 
is  to  start  the  engine  by  turning  on  the  spark 
and  the  gasoline  and  rerolTing  the  wneeL 
After  the  engine  starts,  the  pump  is  engaged  by 
means  of  the  gearings.  A  part  or  this  gearing— 
the  clutch — has  a  knob  on  it,  and  the  operator 
takes  hold  of  tliia  knob  and  holds  it,  keeping  it 
from  revolving,  whereupon  it  automatictuly 
screws  in,  thus  engaging  all  the  gearing,  and, 
when  engaged,  the  knob  cannot  be  held  longer, 
but  flies  ont  of  the  hand  revolving  at  the  rate 
named,  to  wit,  300  revolutitms  per  minnte ;  the 
small  co^heel  and  the  big  cogwheel  being  en- 
gaged with  it" 

It  was  the  theory  of  tbe  plaintiff  that: 
"While  the  deceased  was  engaging  the  clutch 
in  his)  usual  method  as  shown,  the  clothing  on 
his  left  arm  was  caught  by  the  cotter  pins  and 
other  gearing  in  tha  immediate  vicini^  of  his 
hands,  and  became  engaged  in  the  revolving 
gearing,  threw  him  forward,  tearing  off  the 
clothing  from  his  arm,  in  which  forward  posi- 
tion he  would  be  in  such  a  position  that  the 
piston  there  situated  and  which  operated  back- 
wards and  forwards,  east  and  west,  he  then 
facing  the  south  with  his  oead  bowed  from  tlie 
force  of  his  clothing  being  wound  in  the  gearing, 
struck  him  on  the  head,  making  a  hole  extending 
across  the  top  thereof,  from  ear  to  ear." 

The  testimony  Incladed  a  detailed  descrip- 
tion of  the  machinery  and  the  manner  In 
which  it  was  usually  started  and  operated  by 
tbe  deceased,  the  location  and  nature  of  his 
Injuries  were  shown,  as  were  the  blood  spots 
on  tbe  machinery  and  floor.  It  was  also 
sbown  how  tbe  clothing  torn  from  his  left 
arm  was  wedged  into  the  machlneiy.  These 
facts,  together  with  the  other  testimony,  were 
snffident  to  support  tdalntifl's  theory  as  to 
tbe  manner  in  which  the  injury  occurred. 
Tbe  question  as  to  whether  the  machinery 
constltated  gearing,  within  the  meaning  of 
tbe  statute,  was  also  submitted  to  the  jury. 
Tbe  proof  was  such  that  we  think  tbe  trial 
court  should  have  determined  that  question 
himself;  but  Inasmuch  aa  it  was  submitted 
to  the  Jury,  and  their  finding  Is  In  accord 
with  the  duty  of  tbe  court.  It  does  not  appear 
to  be  prejudicial  to  the  defendant 

2.  But  it  is  argued  that,  if  an  inference  of 
negligence  may  be  drawn  from  tbe  facts 
proven,  it  is  of  no  avail  because  Act  285  is 
unconstitutional  by  reason  of  a  defective 
title ;  that  tbe  requirements  of  section  15  are 
not  covered  by  tbe  title. 

The  title  of  the  act  is: 

"An  act  to  provide  for  the  creation  of  a  de- 
partment of  labor ;  to  prescribe  its  powers 
and  duties;  to  regulate  the  employment  of  la- 
bor :  to  make  an  appropriation  for  the  mainte- 
nance of  BDCh  department  and  to  prescribe  pen- 
alties for  the  violation  of  this  act" 

Section  15  of  the  act  provides  that: 
"It  shall  be  tiie  duty  of  tbe  owner  of  any  fac- 
tory, storehouse  or  warehouse,  or  his  agent  su- 
perintendent or  other  person  in  charge  of  the 
same,  to  furnish  or  supply,  or  cause  to  be  fur- 
nish«]  or  supplied,  in  the  discretion  of  the  fac- 
tory inspector,  where  machinery  is  in  use,  prop- 
er shifters  or  other  mechanical  contrivances  for 


the  purpose  of  throwing  belts  on  or  off  pullers. 
All  gearing  or  belting  shall  be  provided  with 
proper  safe  guards,  and  whenever  possible  ma- 
chinery shall  he  provided  with  loose  pulleys. 
AU  vats,  saws,  pans,  planers,  eogs,  set  screws, 
gearing  and  machinery  of  every  description  shall 
be  properly  guarded  when  deemed  necessary 
by  the  factory  inspector." 

It  is  insisted  that  there  is  nothing  In  tbe 
title  of  the  act  which  will  sustain  a  spedflc 
requirement  of  an  individual  or  corporation 
to  safeguard  his  or  its  machinery.  The  title 
of  the  act  provides  that  it  is  "to  regulate  the 
employment  of  labor."  The  act  defines  under 
what  conditions  labor  may  be  employed.  It 
says  In  effect  to  the  Individual  and  corpora- 
tion, if  you  employ  labor  around  your  ma- 
chinery, you  must  cover  the  gearings.  How 
else  could  the  employment  of  labor  be  regulat- 
ed? It  would  be  Idle  to  say  that  the  employ- 
ment of  labor  could  be  regulated  and  not 
have  the  provision  of  the  law  binding  upon 
the  employer  of  labor.  There  cannot  well 
be  employment  of  labor  without  an  employer, 
and  it  is  tbe  employer  that  this  part  of  the 
title  is  aimed  at  The  requirements  of  sec- 
tion 15  appear  not  only  to  be  germane,  but 
they  appear  to  come  squarely  within  tbe  ex- 
press terms  of  the  title. 

3.  It  is  next  contended  that  section  16 
applies  only  to  owners  of  factories,  store- 
houses, and  warehouses,  and  that  this  ma- 
chinery was  not  located  in  any  one  of  those 
structures.  Tbe  pumping  station  and  water 
tank,  taken  together,  can  reasonably  be  said 
to  be  a  storehouse  within  the  meaning  of  this 
act  If  similar  madiinery  were  employed  to 
elevate  wheat  into  an  elevator,  the  applica- 
tion ot  tbe  statute  would  not  be  questioned. 
One  elevates  wheat  and  stores  it,  and  the 
other  water  and  stores  it  While  the  pump- 
honse  and  water  tank  may  not  come  within 
the  strict  letter  of  the  statute,  they  do  come 
within  the  spirit  and  reason  of  it,  and  should 
be  so  declared. 

4.  It  is  finally  contended  that  the  provision 
that  all  gearings  or  belting  shall  be  provided 
with  proper  safeguards  is  limited  by  the 
words  "when  deemed  necessary  by  the  factory 
Inspector,"  which  occurs  in  the  following 
sentence.  This  contention  appears  to  have 
been  decided  adversely  to  defendant's  con- 
struction in  the  case  of  Tabinski  v.  A.  Har- 
vey's Sons  Mfg.  Co.,  168  Mich.  392, 134  N.  W. 
653. 

There  are  some  other  assignments  of  error 
based  upon  the  charge  of  tbe  court,  and  his 
refusal  to  give  certain  requests  tendered  by 
the  defendant;  but,  inasmuch  as  they  in- 
volve the  same  propositions  that  hare  been 
herein  discussed,  it  will  be  unnecessary  to 
consider  them. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  should  be  affirmed. 

KUHN,  J.,  concurred  with  BIRD,  3. 
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PASKVAN  T.  ALLOTTBZ  MINING  <30. 

(No.  281.) 
(Supreme  Court  of  MJchlgan.     July  23,  1915.)f 

1.  5IA8TES    AND    SERVANT    ®=>264   —    ACTIONS 

FOB  Injubies— Evidence  Admissible  undeb 

DXCLABATION. 

In  an  action  for  injuries  to  an  employ^  in 
a  mine  caused  by  the  erratic  moTement  of  a  skip 
or  car  as  plaintiff  was  about  to  board  it  to  ride 
to  the  surface,  the  declaration  alleged  that  it 
was  the  employer's  duty  to  provide  and  maintain 
a  proper  and  suitable  signaling  apparatus  for  the 
purpose  of  notifying  and  conveying  signals  from 
the  men  underground  to  the  engineer,  and  also 
alleged  a  negligent  failure  to  furnish  and  main- 
tain such  suitable  signaling  apparatus,  and  that 
defendant  negligently  failed  to  inspect  and  re- 
pair it.  BM,  that  this  was  sufficient  to  admit 
testimony  relative  to  the  inspection  of  the  sigual- 
i&S  apparatus,  and  an  objection  to  evidence  con- 
cerning such  inspection  on  the  ground  that  the 
matter  of  inspection  of  such  apparatus  was  not 
*et  up  as  one  of  the  causes  of  the  injury,  should 
net  have  been  sustained. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  861-876;  Dec.  Dig.  <S=> 
264.] 

2.  Masteb  and  Servant  e=9286  —  Actions 
roB  Injuries— Sufficiency  op  Evidence. 

In  action  for  death  of  plaintiff's  intestate 
employed  in  a.  mine,  held,  that  a  verdict  for  de- 
fendant was  properly  directed,  even  thoiigh  the 
evidence  as  to  noninspection  of  the  hoist,  by 
which  he  was  hurt,  was  considered,  where  specu- 
lation only  could  attribute  the  alleged  erratic 
movement  of  the  car  to  defective  apparatus ;  it 
being  more  reasonable  to  attribute  it  to  the  engi- 
neers mismanagement. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  «=>286.] 

Error  to  Circuit  Court,  Keweenaw  County ; 
Samuel  S.  Cooper,  Judge. 

Action  by  Dala  Paskvan,  as  administra- 
trix, against  the  Allouez  Mining  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Argued  before  BROOKE,  O.  X,  and  KUHN, 
HOOBB,  STONE,  08TBANDER,  BIRD,  and 
STEERE,  JJ. 

Le  Gendre  &  Drlscoll,  of  Laurlum,  for  ap- 
pellant. Allen  F.  Rees,  of  Houghton  (Deen 
L.  Robinson  and  Albert  B.  Petermann,  both 
of  Boughton,  of  counsel),  for  appellee. 

OSTRANDER,  J.  Plaintiff,  as  adminis- 
tratrix, sued  defendant  to  recover  for  per- 
sonal injuries  sustained  by  her  Intestate  hus- 
band. At  the  dose  of  plaintiff's  case,  the 
court,  on  motion  of  defendant,  directed  a 
verdict  In  its  favor,  upon  which  a  judgment 
was  entered.  Upon  writ  of  error  the  case 
is  before  this  court  for  review. 
The  following  are  the  facts  In  the  case : 
On  Saturday,  April  29,  1911,  this  Injury 
occurred  in  shaft  No.  2,  at  the  eighteenth 
level  of  defendant's  Allouez  copper  mine,  In 
Keweenaw  county.  This  is  what  is  known 
as  a  two  department  shaft,  and  the  eighteenth 
level  was  about  2,700  feet  below  the  surface. 
This  shaft,  from  a  point  at  or  near  the  sur- 


face, dipped  toward  the  west  at  an  angle  of 
about  80  degrees  until  about  the  fifteenth 
level,  and  then  angled  about  30  degrees.  "At 
that  time  tliere  were  seven  lerels  in  the 
mine.  They  were  sinking  for  the  twentieth 
level,  so  the  nineteenth  was  then  the  bottom 
opened  level.  Other  levels  were  above  that." 
These  levels  were  numbered  from  the  top 
down,  averaging  about  100  feet  apart  There 
were  two  skip  tracks  in  this  shaft,  one  in 
each  compartment  The  skips  were  the  re- 
ceptacles used  to  hoist  out  ore  which  was 
mined  out  In  the  several  levels  and  delivered 
at  the  shaft  In  tram  cars,  and  were  the 
means  by  which  the  men  who  worked  in  the 
mine  were  let  down  to  and  drawn  up  from 
the  places  where  they  worked.  They  ran  on 
wheels  and  were  lowered  and  hoisted  upon 
the  inclined  skip  tracks  by  an  engine,  drum, 
and  cable.  One  end  of  the  cable  was  at- 
tached to  the  drum  in  the  engine  house  on 
the  surface  and  passed  over  sheave  wheels 
in  the  shaft  house  down  to  the  ball  of  the 
skip.  The  engine  house  and  drum  were 
about  200  feet  from  the  mouth  of  the  shaft 
North  of  the  north  skip  track  in  the  sliaft 
were  ladders  by  means  of  which  the  men 
sometimes  went  up  and  down.  North  of  the 
ladders  was  the  air  pipe  line.  North  of  the 
skip  track  was  also  the  signaling  api>aratus, 
called  the  bell  line,  made  of  wire,  with  a 
weight  on  the  end  of  it  in  the  engine  house, 
and  other  weights  were  attached  to  it  along 
the  shaft.  There  was  a  lever  at  each  level 
connected  with  the  wire  for  the  purpose  of 
signaling  the  engineer.  To  signal  the  en- 
gineer in  the  engine  house  on  the  surface, 
these  levers  were  operated  by  hand.  The 
company  had  a  code  of  signals  for  use  in 
this  shaft.  One  l>ell  was  the  signal  to  stop. 
A  bell  and  a  half  was  the  signal  to  hoist 
slowly.  Blve  bells  was  the  signal  to  hoist 
the  men  out  If  the  signaling  apparatus  was 
in  working  order,  palling  the  lever  out  once 
and  letting  it  go  back  would  ring  one  bell 
in  the  engine  house.  Pulling  the  lever  out 
once  and  letting  it  go  back  and  then  pulling 
it  out  and  holding  it  would  be  a  bell  and  a 
half.  This  bell  and  a  half  signal  to  hoist 
slowly  was  used  in  bringing  up  the  men; 
and  when  the  operator  let  the  lever  go  back 
the  second  time  the  skip  was  stopped  at  the 
level.  Pulling  the  lever  out  and  letting  it  go 
bade  fire  times  would  be  five  bells.  This 
signal  was  given  when  the  men  were  in  the 
skip  ready  to  be  hoisted  out  The  one  in 
question  was  a  three-ton  skip.  Its  size  was 
about  eight  feet  in  length,  five  feet  across, 
and  ationt  four  feet  deep.  The  body  of  it 
was  in  the  shape  of  a  box  with  a  Up  on  it. 
There  was  no  device  on  the  skip  to  stop  it  or 
hold  it  in  the  stiaft  It  was  held  only  by 
the  cable  and  machinery  above  described. 
It  was  operated  from  the  bottom  to  the  sur- 
face, in  bringing  out  the  men,  upon  the  code 
of  signals  above  described. 
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Tbe  day  this  accident  happened  was  Sat- 
urday. On  that  day  all  of  tbe  men  vroA- 
tng  in  this  mine  quit  work  at  about  12 
o'clock  noon,  and  did  not  return  to  work  until 
Monday.  Plaintiff's  decedent  on  the. day  In 
question  was  working  with  his  partner  In 
the  nineteenth  level  on  the  north  side  of  the 
shaft,  and  abont  200  feet  from  It  They  quit 
work  abont  12  o'clock  and  went  by  way  of 
tbe  ladders  up  to  the  eighteenth  level,  at 
which  place  were  14  or  15  men  waiting  to 
get  into  the  skip  to  be  hoisted  to  the  surface, 
as  was  customary.  The  skip  bad  gone  down 
past  the  eighteenth  level,  when  witness  Kemp 
operated  the  lever  at  that  level,  so  as  to 
give  the  one  bell  signal  to  stop  It  It  stopped 
at  about  the  nineteenth  level.  After  it  stop- 
ped, Kemp  with  the  lever  gave  the  one  bell 
and  a  half  signal  to  hoist  The  skip  then 
started  upward  toward  the  eighteenth  level. 
Kemp  then  turned  the  lever  over  to  Mataja, 
who  was  to  remain  and  give  tbe  oOtet  neces- 
sary signals  to  hoist  the  men  out  and  then 
go  up  the  ladder  to  the  next  level.  The  skip 
rose,  approaching  the  eighteenth  level  very 
slowly.  When  it  was  about  six  Inches  or  a 
foot  below  the  platform,  Mata ja  released  the 
lever  to  give  one  bell  to  the  engineer,  which 
was  the  signal  to  stop.  There  is  a  dilute  in 
the  testimony  whether  or  not  the  skip  stop- 
ped on  this  signal.  This  witness  testified 
that  it  gave  a  Jump  as  If  it  was  off  the 
track  and  started  np  rapidly,  when  he  im- 
mediately signaled  it  twice  to  stop,  which  it 
did  about  45  feet  above  the  eighteenth  level. 
When  tbe  skip  approached  this  level,  four  or 
fire  of  the  men  at  once  got  into  it,  as  they 
were  accnstomed  to  do  before  it  stopped. 
There  Is  evidence  in  the  case  tending  to  show 
that  the  skip  stopped  at  this  level  for  a  short 
time,  and  that,  after  it  stopped.  It  Jerked 
and  went  up,  and  also  that  plaintiff's  dece- 
dent, before  the  skip  started,  had  hold  of 
the  bail  of  the  skip  with  his  hand  for  the 
piurpose  of  getting  into  it 

Nobody  saw  how  plaintlfTs  decedent  was 
injured.  After  the  skip  passed  np,  he  was 
seen  holding  onto  the  timbers,  crying  out  for 
some  one  to  hold  him  or  he  would  fall.  He 
was  taken  down  and  found  to  be  severely  in- 
jured. The  skip  came  back,  and  he  was 
taken  up  in  it  and  soon  taken  to  the  hos- 
pital, where  he  died  within  five  hours  after 
tbe  injury.  A  piece  of  his  trousers  was  found 
on  or  near  the  rail,  having  the  appearance 
of  having  been  run  over.  There  was  some 
blood  at  the  same  place  and  some  on  the 
dividing  timber  on  the  south  side. 

The  errors  assigned  and  relied  upon  in 
this  case  relate:  First,  to  the  rulings  of  the 
conrt  on  the  trial ;  and,  second,  to  the  direc- 
tion of  a  verdict  for  defendant  by  the  court 

Most  of  the  witnesses  called  by  plaintiff 
were  in  the  employment  of  defendant  com- 
pany at  the  time  of  the  accident  and  of  the 
trlaL  Among  these  was  Rudolph  Kemp,  who 
was  present  in  this  shaft  at  the  time  of  the 


injury  to  plaintiff's  decedent  and  operated 
the  signaling  lever  for  the  first  two  signals 
and  then  turned  it  over  to  Mataja  to  give  the 
others.  He  testified  at  length  relative  to 
the  drcnmstances  which  occurred  at  that 
time  and  place.  He  alse  testified  that  for  two 
years  he  had  operated  a  puffer  engine  at  the 
bottom  of  this  shaft,  to  which  this  signaling 
apparatus  ran.  At  tbe  time  of  the  accident, 
his  work  was  below  the  nineteenth  level. 
He  testified  that  he  performed  bis  work  near 
the  shaft  and  would  see  any  inspection  made, 
and  that  he  saw  none,  except  when  the  signal- 
ing apparatus  broke  down.  He  further  tes- 
tified that  the  signal  line  did  break  down 
sometimes;  that  you  could  not  tell  when  it 
would  break ;  and  that  In  order  to  keep  it  in 
repair,  it  was  necessary  to  inspect  it,  and 
that  he  would  see  any  inspection  made  near 
the  bottom  of  the  shaft 

[1]  At  the  close  of  this  part  of  bis  testi- 
mony, and  Just  before  his  cross-examination, 
coonsti  for  defendant  moved  the  court  to 
strike  out  his  testimony  "as  to  the  inspection 
of  the  bell  line  signaling  apparatos,  on  tbe 
ground  that,  under  the  declaratioD,  the  mat- 
ter of  inspection  of  the  bell  line  is  not  com- 
petent and  not  being  set  ap  as  oae  of 
the  causes  of  the  injury."  Thereupon  the 
court  struck  out  all  of  the  testimony  of  this 
witness  regarding  the  inspection,  "exciting 
he  never  saw  them  inspect  between  the  eight- 
eenth and  ninetoeuth  level."  To  this  ruling 
error  is  assigned  by  plaintiff. '  Oounsel  for 
defendant  was  clearly  in  error  as  to  the 
reason  for  his  objection,  which  the  court  sus- 
tained. The  declaration  clearly  states,  among 
other  things,  that  It  was  the  duty  of  defend- 
ant "to  provide  and  maintain  a  proper  and 
suitable  signaling  apparatus,  Including  a  rea- 
sonably safe  signal  bell  line  and  beU  for  the 
purpose  of  notifying  and  conveying  signals 
from  the  men  underground  to  the  engineer." 
The  declaration  also  alleged  a  negligent  fail- 
ure to  furnish  and  maintain  such  suitable 
signaling  apparatus,  and  that  it  negligently 
failed  to  Inspect  and  repair  the  same,  which 
was  a  sufficient  allegation  to  admit  testimony 
relative  to  the  Inspection  of  the  signaling 
apparatus  by  defendant. 

[2]  This  witness  had  testified  that  the  sig- 
naling line  broke  down  "once  in  a  while'' ; 
that  he  never  saw  it  inspected,  except  on 
such  occasions ;  that  his  work  was  near  the 
shaft  for  tbe  term  of  two  years,  where  be 
would  see  any  Inspection  that  was  made  at 
that  place. 

There  is  other  testimony  in  the  case  bear- 
ing upon  the  question  of  tbe  condition  of  tbe 
signaling  apparatus  at  tbe  time  of  this  ac- 
cident, which  Is  undisputed.  The  skip  came 
down  past  the  eighteenth  level,  and  upon  tbe 
proper  signal  being  given  by  Kemp,  it  stop- 
ped. Then,  upon  the  signal  to  hoist  slowly 
being  given,  that  signal  was  complied  with. 
Immediately  following,  the  lever  was  turned 
over  to  another  operator,  who  gave  the  proper 
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signal  to  stop,  at  which  there  was  but  a  brief 
stop,  and  the  signal  was  repeated  twice,  when 
It  stopped  40  feet  beyond  the  level. 
'  Assuming  that  the  signaling  apparatus 
ought  to  have  been,  from  time  to  time,  in- 
spected, and  assuming  a  failure  to  inspect  it, 
there  is  no  testimony  tending  to  prove  that 
It  was  not  in  working  order;  none  tending 
to  prove  that  a  failure  to  inspect  it  caused  or 
contributed  to  the  injury.  On  the  contrary, 
it  is  sliown  to  have  been  In  working  order, 
and  the  hoist  was  operated  in  obedience  to  sig- 
nals. Speculation  only  can  attribute  the  al- 
leged erratic  movement  of  the  car  to  defec- 
tive apparatus,  and  speculation  would  seem 
to  halt  at  attributing  the  speculative  defect 
to  want  of  Inspection.  It  is  more  reasonable 
to  say  that  the  engineer,  in  obeying  signals, 
mismanaged  the  movement  of  the  hoist,  if, 
as  is  claimed  by  plaintiff,  it  did  not  stop,  or 
stop  long  enoui^,  for  the  men  on  his  level  to 
enter  the  car. 

We  are  therefore  of  opinion  that  the  court 
was  right  In  directing  a  verdict  for  defend* 
ant,  whether  the  testimony  of  Kemp  la  or  is 
not  considered. 

This  Is  a  case  assigned  to  the  late  Justice 
McAIjVA.Y,  remaining  undetermined  at  the 
time  of  Ills  death. 


KROLIK  et  al.  v.  LANG,     (So.  303.) 
(Supreme  Court  of  Midiigan.    July  23,  1916.) 

1.  Fkaud  «=»27— Mibbepresbntatioks— Cbbd- 
IT— LiABiLrrr. 

Misrepresentations  in  a  financial  statement 
by  a  merchant  as  to  his  liabilities  and  assets, 
made  to  pn)ciire  an  extension  pf  credit,  and 
actually  obtaining  an  extension  from  one  re- 
lying on  the  statement,  are  acticMiable. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  8;  De&  Dig.  «=»27.] 

2.  EvrnENCE  €=»135 — Similab  Facts— Fraud- 
ulent Rkfbesbntations. 

Id  an  action  for  fraud  in  obtaining  goods 
on  credit  by  means  of  a  false  financial  state- 
ment, presented  by  the  buyer  to  the  seller  to 
obtain  credit,  evidence  of  prior  financial  state- 
ments given  by  the  buyer  to  the  seller  was  ad- 
missible to  show  fraudulent  intent 

[Kd.  Note. — For  other  cases,  see  Evidence, 
Cont.  Dig.  a  392,  394,  404,  405;  Dec.  Dig.  «=» 
135.] 

3.  FBAUD     «=>55— MiSBKpmSKNTATIOWB— BVI- 

DBNCE — ^Admissibility. 

In  an  action  for  fraud  in  obtaining  goods 
on  credit  va  reliance  by  the  seller  of  a  false 
financial  statement  by  the  buyer,  wherein  the 
bayer  asserted  gross  assets  were  worth  $7,000, 
and  that  be  was  worth  over  $4,000,  over  liabili- 
ties, evidence  that,  SDl>sequeiit  to  the  sale,  the 
buyer  sold  his  stock  of  merchandise  on  a  chat- 
tel mortgage  foreclosure  for  $500  on  a  bid  by 
the  holder  of  the  mortgage,  who  subsequently 
■old  to  the  buyer's  wife,  while  she  and  the 
buyer  gave  a  real  estate  mortgage  for  $575, 
and  that  subsequently  a  corporation  was  orpan- 
i2ed  with  the  buiyer  as  manager,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  f  62;  Dec.  Dig.  «s>56.] 


4.  TaiAi,  9=3200— Instbuoitohs—Refusai.  or 

IRSTBUCHORS  COVEBBD  BT  CHARGE  GIVEN. 

It  is  not  error  to  refuse  an  instructimi 
covered  by  an  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  651-059;   Dec.  IHg.  «=280.] 

6.  Tbial  €=3235  —  Instbuctions— Refebxncb 

TO  Evidence. 

It  is  not  the  duty  (rf  the  court  in  its  in- 
structions to  single  out  and  dwell  separately 
on  disconnected  parts  of  circumstantial  evidence, 
or  to  direct  the  jury  what  inferences  should  be 
drawn  from  or  the  weight  to  be  given  to  each 
part  considered  separate  from  the  other  testi- 
mony when  deciding  the  controlling  issue  to 
which  all  the  evidence  admitted  was  directed. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dijr.  S§  530-541,  543-648,  551 ;  Dec.  Dig.  «=> 
236.] 

6.  Fraud  <=s>60— Prxsuvftions— ByiDBNOB— 
Bubden  of  Pboof. 

Fraud  is  never  presumed  but  must  be  prov- 
ed, and  the  party  alleging  fraud  has  the  bur- 
den of  proving  it 

[Ed.  Note.— For  otlier  cases,  see  Fraud,  Cent. 
Dig.  K  46,  47;   Dec.  Dig.  <S=»50.1 

7.  Fraud  «=»50— Misbbpbesbntatiows— Bub- 
DBR  OF  Pboof. 

A  seller  suing  a  buyer  for  fraud  in  ob- 
taining the  goods  on  credit  by  means  of  a 
false  financial  statement  has  the  burden  of 
proving  the  falsi!?  of  the  financial  statement,  its 
materiality,  and  reliance  thereon. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  Sf  40,  47;  Dec.  Dig.  «=»50.] 

Error  to  Circuit  Court,  Lapeer  County; 
George  W.  Smith,  Judge. 

Action  by  Henry  A.  Krolik  and  another, 
copartners  as  A.  Krolik  &  Co.,  against  John 
W.  Lang.  There  was  a  judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERB,  JJ. 

Herbert  W.  Smith,  of  Lapeer,  for  appel- 
lant Arthur  E.  Fixel  and  Max  H.  Flnkel- 
Bton,  both  of  Detroit,  for  appellees. 

STEERE,  J.  Plaintiffs  commenced  this 
action  in  tort,  filing  a  declaration  In  a  plea 
of  trespass  on  the  case  charging  defendant 
with  fraud  in  obtaining  goods  on  credit  from 
them  by  means  of  a  false  fiuancial  statement, 
setting  out  and  particularly  charging,  as  the 
fraudulent  act  on  wbidi  credit  for  the  In- 
debtedness sought  to  be  recovered  was  ob- 
tained, a  statement  of  his  financial  condition 
made  to  and  for  them  on  February  18,  1910. 
At  the  time  this  indebtedness  accrued,  and 
for  some  years  previous,  defendant  owned 
and  operated  a  general  store  in  Dryden, 
Lapeer  county,  Mich.,  and  purchased  mer- 
chandise of  plaintiffs,  who  composed  a  mer- 
cantile copartnership,  located  In  Detroit,  en- 
gaged In  the  wholesale  dry  goods  business. 
While  thus  dealing,  defendant  furnished 
plaintiffs  at  differ«it  times  wrltton  state- 
ments of  his  financial  condition  as  a  basia  for 
their  extending  him  credit  for  mercfaandiae 
which  he  punjhased  from  them  on  time,  and 
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bad  made  the  statement  counted  upon  prior 
to  the  extension  of  credits  here  Involred. 

At  tbe  time  tbls  action  was  begun,  defend- 
ant was  indebted  to  plaintiffs  for  goods  pur- 
cbased  from  them  on  credit,  claimed  to  bare 
been  extended  to  him  on  the  strength  of  liia 
financial  statement  while  doing  business  in  his 
own  name,  consisting  of  a  balance  for  mer- 
chandise and  four  notes  for  earlier  purchases 
of  different  dates  and  amounts  drawing  in- 
terest at  7  per  cent  per  annnm,  which  had 
been  protested  for  nonpayment,  totaling 
$474.17,  interest  amounting  at  time  of  trial  on 
November  11,  1914,  to  $18.45.  He  was  then 
acting  as  manager  of  a  general  mercantile 
business  owned  by  a  coriwratlon  known  as 
the  J.  W.  Lang  Mercantile  Company,  which 
plaintiff  claimed  had  in  a  questionable  way, 
80  far  as  defendant  was  concerned,  succeeded 
him  and  was  located  in  the  same  building 
where  he  formerly  conducted  his  own  busi- 
ness when  buying  goods  of  plaintiffs.  He 
owned  one  share  of  stocit  in  the  corporation 
and  his  wife  13;  the  balance  belonging  to 
others  connected  with  the  coaoern. 

The  statement  set  out  in  plaintiff's  declara- 
tion, dalmed  to  bare  been  false  and  fraudu- 
lent both  as  to  liabilities  and  assets,  Is  as 
follows: 

"Financial  Statement:  J.  Vf.  Iiong,  Dryden, 
Michigan,  made  the  following  statement  of  my 
fiuanrial  conditions  and  affairs  to  A.  Kmlik  & 
Company,  of  Detroit,  Michigan,  this  18th  day 
of  February,  1910,  for  the  purpose  of  obtain- 
ing goods  from  them  from  time  to  time,  upon 
credit  and  for  the  purpose  of  inducing  tiiem  to 
grant  me  an  extension  of  time  upon  my  indebt- 
edness to  them. 

"Assets :  Stock  in  trade  in  Dryden,  Michigan, 
f6,000.  Good  notes  and  accounts,  $1,400.  Oood 
Recurities,  none.  Cosh  on  hand,  $200.  Total, 
$7,600. 

"Ldabilities :  Owe  for  merchandise,  $1,500. 
Owe  for  borrowed  money,  $450.  Mortgages  on 
real  estate,  none.  Incumt>rances  on  stock  in 
trade,  $1,500.  Incumbrances  on  other  chat- 
tels, none.  Total  liabilitieB  of  every  kind,  $3,- 
450.     Net  worth,  $4,150. 

"The  foregoing  is  a  true  and  correct  state- 
ment of  my  assets  and  liabilities.  Insurance 
on  irtock  in  trade,  $2,000.  Insurance  on  other 
property,  none,  judgment  and  suits  pending, 
none.  [Signed]    J.  W.  Lang." 

Defendant  pleaded  the  general  issue. 

The  case  was  tried  by  Jury,  resulting  in  a 
verdict  and  Judgment  for  the  amount  claimed, 
which  does  not  appear  to  have  been  question- 
ed: the  issue  on  the  trial  being  whether 
credit  for  the  indebtedness  shown  was  obtain- 
ed by  deceit  and  false  representations  upon 
■which  plaintiffs  relied. 

Defendant's  various  assignments  of  error 
group  Into  three  complaints,  as  follows:  Re- 
fusal of  tbe  court  to  direct  a  verdict  for  de- 
fendant, admission  of  incompetent  and  prej- 
udicial evidence,  and  refusal  to  give  de- 
fendant's fourth,  fifth,  and  sixth  requests. 

[1]  The  sixth  request  is  for  a  directed  ver- 
dict oil  the  ground  of  absence  of  any  evidence 
tending  to  show  that  the  financial  statement 
npon  which  plaintiffs  claim  to  have  relied 
was  false,  and  its  refusal  goes  with  the  al- 


leged error  in  not  granting  defendant's  motion 
for  a  directed  verdict  at  the  close  of  plaintiffs 
testimony.  The  gist  of  a  fraudulent  mis- 
representation is  that  it  is  intended  to  pro- 
duce a  false  impression  or  belief  in  the  mind 
of  the  other  party.  The  representations  in 
this  case,  which  were  statements  of  fact  and 
not  of  opinion  were  In  writing.  There  can  be 
no  question  as  to  what  they  were  or  their 
purjjose.  They  were  of  material  facts  pecul- 
iarly within  the  knowledge  of  defendant, 
made  directly  to  and  with  the  intention  of 
inducing  plaintiffs,  in  reliance  upon  them,  to 
grant  him  an  extension  of  credit  That  they 
believed  those  representations  and  by  reason 
of  them  were  induced  to  do  as  he  requested 
is  shown  and  not  disputed.  Whether  mate- 
rial parts  of  the  statement  were  deceitful  and 
false  in  fact  was  the  issue  on  the  trial.  It 
was  shown  that  when  plaintifTs  agent  was 
unsuccessfully  attempting  to  collect  this  in- 
debtedness after  it  was  past  due,  and  con- 
fronted defendant  with  his  financial  state- 
ment that  his  net  worth  was  over  $4,000,  he 
replied: 

"I  can't  help  but  conclude  my  indebtedness 
was  more  than  I  gave  you  in  my  statement,  oth- 
lerwiae  I  have  no  explanation.  I  couldn't  ac- 
count for  it" 

An  examination  of  the  record,  as  a  whole, 
satisfies  us  that  the  testimony,  which  it  is  not 
deemed  necessary  to  review  in  detail,  fairly 
raised  an  issue  of  f&ct  for  the  Jury  upon  that 
contention. 

[2]  Error  Is  assigned  on  the  admission, 
against  objection,  of  two  financial  statements 
given  plaintiffs  by  defendant  prior  to  the  time 
of  giving  the  one  upon  which  fraud  Is  al- 
leged. These  statements  showed  a  financial 
gain  in  defendant's  business  up  to  and  in- 
cluding the  time  the  statement  of  February 
18,  1910,  was  made,  and  were  introduced  as 
an  element  tending  not  only  to  show  plain- 
tiffs were  deceived  but  in  the  light  of  sub- 
sequent events,  an  intent  on  tbe  part  of  de- 
fendant to  deceive.  For  tliis  purirase  pre- 
vious representations  and  relations  between 
the  parties  and  subsequent  facts  relating  to 
the  same  subject-matter  are  admissible.  It 
Is  an  elementary  rule  that  much  latitude  may 
be  allowed  in  admission  of  circumstantial 
evidence  tu  cases  where  fraud  is  charged 
(14  A.  &  E.  Encyc.  of  Law,  195 ;  20  Cyc.  110), 
"and  no  rigid  rule  of  evidence  can  be  applied 
to  measure  the  admissibility  of  circumstanc- 
es, for  they  arise  out  of  the  condition,  re- 
lation, conduct  and  declarations  of  the  par- 
ties, and  those  are  infinitely  diversified" 
(Stauffer  v.  Young,  39  Pa.  455).  This  court 
said  in  Ross  v.  Miner,  64  Mich.  206,  31  N.  W. 
187: 

"But  it  is  quite  possible  that  fraud  can  be 
made  out  by  proof  of  subsequent  acts  throwing 
lis^t  on  what  was  done  before  the  dealings  as- 
sailed." 

[3]  Und«:  these  general  rules,  plaintiffs 
were  permitted  to  introduce  evidence,  against 
objection,  that  on  March  23, 1911,  defendant's 


Digitized  by 


Google 


688 


163  NOETHWESTEBN  EEPOETBB 


(Micb. 


stock  of  merchandise  was  sold  oa  cbattel 
mortgage  foreclosure  for  $600  and  bid  In  by 
the  presidNit  of  a  local  bank  which  held  the 
mortgage,  and  subsequently  sold  to  defend- 
ant's wife ;  she  and  defendant  later  giving  a 
real  estate  mortgage  for  $575,  being  the  full 
amount  due  on  the  chattel  mortgage,  and  the 
bank  giving  a  bill  of  sale  of  the  stock  to  her. 
Following  this,  the  corporation  was  organ- 
ized and  business  continued  in  Its  name,  with 
defendant  manager,  as  before  stated.  These 
transactions,  in  connection  with  der^dant's 
previous  statements,  allowing  a  profitable 
business  with  increasing  assets,  amounting, 
when  the  statement  was  made  in  1910,  to 
$7,000,  and  net  worth  of  defendant  over 
$4,000,  were  relevant  evidence  for  a  full  un- 
derstanding of  the  transaction  under  con- 
sideration and  competent  for  the  Jury  to  con- 
sider in  passing  upon  the  correctness  of  de- 
fendant's statement  as  weU  as  his  motives  in 
making  it.  We  discover  no  error  In  admis- 
sion of  the  evidence  objected  to. 

Defendant's  fourth  and  fifth  requests,  on 
refusal  of  which  error  Is  assigned,  are  in  sub- 
stance a  repetition  of  objections  to  this  line 
of  testimony,  asking  the  court  to  instruct  th^ 
Jury  that  the  sale  of  the  stock  in  19U.  for 
$500  could  not  be  accepted  as  evidence  that 
the  statement  In  1910  was  false,  and  the  pur- 
chase of  the  stock  by  defendant's  wife  after 
the  chattel  mortgage  sale,  as  she  had  a  per- 
fect right  to  do,  was  no  evidence  that  said 
Statement  was  false. 

[4]  Error  Is  also  assigned  on  the  failure  of 
the  court  to  give  defendant's  second  request 
"that  fraud  Is  never  to  be  imputed  where  the 
transaction  may  be  fairly  reconciled  with 
honesty."  Though  In  different  language,  the 
charge  clearly  covers  this  proposition. 

[S]  Of  the  fourth  and  fifth  it  is  suCBclent 
to  say  that  it  was  not  the  duty  of  the  court 
to  single  out  and  dwell  seperately  upon  dis- 
connected portions  of  the  circumstantial  evi- 
dence, or  to  direct  the  Jury  what  Inference 
should  be  drawn  from  or  weight  given  to 
each,  considered  separate  from  the  other  tes- 
timony, when  deciding  the  substantial  and 
controlling  issue  of  fact  in  the  case,  to  which 
it  was  made  plain  all  the  evidence  admitted 
was  directed. 

[8,  7]  The  court  fully  and  fairly  explained 
to  the  jury  the  exact  issue  of  fact  for  them 
to  decide  with  the  rules  of  law  to  be  borne 
in  mind  when  canvassing  the  testimony  and 
deciding  the  Issue  within  their  province 
saying  In  part: 

"Plaintiff  insists  that  tliese  goods  were  pro- 
cured by  means  of  a  fraud,  or  fraudulent  state- 
ment, concerning  which  I  will  speak  at  length 
later  on.  The  burden  of  proof  is  upon  the  plain- 
tiff to  establish  the  fraud.  In  other  words, 
fraud  is  never  to  be  Imputed  with  the  transac- 
tion, nor  can  fraud  be  presumed  without  evi- 
dence, nor  is  it  essential  that  the  defendant  first 
prove  there  was  no  fraud.  Fraud  is  never  pre- 
sumed, but  must  be  proven.  The  law  presumes 
that  every  person  transacts  business  nonestly, 
and  in  good  faith,  and  the  burden  of  proof  of 


fraud  Is  on  the  party  wIh>  charges  fraud.  In 
this  case  the  burden  is  upon  the  plaintiff.  The 
fraud  claimed  in  this  case  is  the  defendant  on 
the  11th  day  of  February,  1910,  made  a  finan- 
cial statement  for  the  purpose  of  obtaining  cred- 
it from  the  plaintiff.  If  the  plaintiff  has  fail- 
ed to  prove  that  the  financial  statement  made 
by  the  defendant  on  the  11th  day  of  Fehruaiy, 
1910,  was  at  the  time  made  false,  then  your 
verdict  will  be  for  the  defendant  of  no  cause  of 
action.  •  •  •  Now,  as  this  case  stands,  gen- 
tlemen, if  you  fail  to  find  any  fraud  in  writing 
(Exhibit  C),  then  the  verdict  must  be  for  the 
defendant.  •  •  *  Speaking  generally,  to  en- 
title the  plaintiffs  to  recover  m  this  action,  they 
must  show,  by  a  fair  preponderaace  of  the  evi- 
dence, that  the  defendant  did  make  this  state- 
ment in  ISIO;  that  the  statements  made  by 
the  defendant  to  the  plaintiffs  were  imtrue  in 
fact  at  the  time  he  made  them,  or  that  some 
material  port  of  that  statement  was  untrue; 
also  that  the  statement  was  m«^  by  the  de- 
fendant with  the  intention  and  for  the  pur- 
pose of  obtaining  a  standing  thereby  with  tlie 
plaintiffs,  and  therefore  credit  for  tiie  goods; 
that  the  plaintiffs  believed  these  statements  to 
be  true,  and  relied  upon  them,  and,  by  reason 
of  such  statement,  were  induced  and  did  sell 
the  goods  to  the  defendant  and  gave  him  credit 
therefor,  and  plaintiffs  would  not  have  given 
him  credit  had  he  not  made  the  false  state- 
ment" 

In  Ferris  ▼.  MtiQnew,  94  Midi.  367,  64  M. 
W.  164,  this  court  said: 

"The  rule  is  that  fraud  may  be  proved,  like 
any  other  fact,  by  facts  and  circumstances  wliich 
satisfy  the  mind  of  its  existence,  and  it  is  a 
question  for  the  jury  when  there  is  any  evidence 
to  warrant  the  finding.  As  was  held  in  Freed- 
man  v.  Campfield,  92  Mich.  118  [52  N.  W.  6301, 
wlien  there  is  a  scindlla  of  evidence,  the  ver- 
dict will  not  be  disturbed." 

There  was  more  than  a  scintilla  of  evidence 
la  this  case  for  the  Jury  to  consider  on  the 
question  of  fraud.  We  conclude  that  the  Is- 
sue was  fairly  submitted  to  the  Jury  under 
proi)er  instructions,  and  discover  no  error 
committed  in  the  progress  of  the  trial  requir- 
ing the  verdict  to  be  disturbed. 

The  Judgment  Is  affirmed. 

The  late  Justice  McALVAY  took  no  part 
In  this  decision. 


JACKIEWIC5Z  T.  SIWKA  et  aL     (No.  287.) 
(Supreme  Coatt  of  Michigan.     July  23,  1916.) 

MOBTOAQES      l©=>38— EqUITABLK      MOBTQAQB— 

Assignment  of  CaNTBAcr  xo  Cosvey — Suf- 

nCIBNCY  OF  EVIDENCK. 

Evidence  on  bill  praying  that  an  assign- 
ment of  a  land  contract  made  by  complainant's 
wife  to  a  party  defendant  be  decreed  to  be  a 
mortgage  and  for  an  accounting,  and  for  a  dis- 
charge on  payment  of  the  amoont  found  due, 
held  to  show  that  the  assignment  was  made  as 
securi^  for  a  loan  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §8  108-111;  Dec.  Dig.  «=>38.] 

Appeal  from  Circuit  Court,  Wayne  County, 
In  Chancery ;  Alfred  J.  Murphy,  Judge. 

Bill  by  Victor  Jacklewlcz  against  John 
Siwka  and  others.  Decree  for  plaintiff,  and 
defendant  Siwka  appeals.  Afllrmed,  and  the 
record  remanded  to  the  circuit  court  for  an 
accounting  before  the  circuit  court  commis- 
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Bloner  in  accordance  wlfh  the  terms  of  the 
decree. 

Argued  before  BROOKE,  C.  J.,  and  McAI.- 
VAY,  KUHN,  MOORB,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEBRE,  JJ. 

CSarence  P.  MlUlgan,  of  Detroit,  for  ap- 
pellant August  Oyrowskl,  of  Detroit,  for  ap- 
pellee. 

McALVAY,  J.  The  bill  of  complaint  In 
this  case  was  filed,  praying  that  a  certain  as- 
signment of  a  land  contract  made  by  com- 
plainant's wife  to  defendant  Siwka  be  de- 
creed to  be  a  mortgage,  and  for  an  accounting 
with  said  defendant,  and  that  upon  payment 
of  the  debt  due  him  said  mortgage  be  de- 
creed to  be  discharged ;  also  that  a  certain 
assignment  of  said  land  contract  by  defend- 
ant Slwka  to  defendants  John  Bugajskl  and 
Anna  Bugajski,  his  wife,  be  decreed  to  be 
nuU  and  void,  and  that  said  last-mentioned 
defendants  be  required  to  surrender  posses- 
sion of  the  premises  to  complainant  The 
premises  Involved  were  a  bouse  and  lot  In 
the  city  of  Detroit  Defendants  Siwka  and 
Bugajski  and  wife  filed  separate  answers. 
To  these  answers  replications  were  filed  by 
complainant  The  cause  came  on  to  be  heard, 
and  proofs  were  taken  in  open  court  A  de- 
cree in  accordance  with  the  relief  prayed 
was  granted  complainant  Defendant  Siwka 
has  appealed. 

An  examination  of  the  evidence  contained 
in  the  record  shows  that  the  facts  in  the 
case,  with  one  exception,  are  undisputed.  We 
find  that  on  May  31,  1907,  complainant  and 
Veronica  Jacklewicz,  his  wife,  purchased 
from  George  Martz  ttie  lot  described  In  the 
bill  of  complaint  for  the  sum  of  $775,  and 
later  Mr.  Martz  advanced  $2,500  to  them  for 
the  purpose  of  building  a  house  thereon  for 
complainant  and  wife.  Joseph  Jnrczyk,  an 
agent  for  Mr.  Martz  and  a  building  contrac- 
tor, erected  the  house  on  these  premises,  and 
because  complainant  paid  only  $625  of  the 
$775,  the  purchase  price,  by  agreement  be- 
tween the  parties,  on  June  15,  1907,  he  took 
from  Mr.  Martz  the  land  contract  In  question 
tn  bis  own  name.  Mr.  Martz  advanced  also 
the  $150  balance  of  the  purchase  price  of  the 
lot  to  Jurczyk,  and  added  it  to  the  $2,500  on 
the  contract,  making  the  total  amount  $2,- 
650.  On  November  16,  1907,  Jurczyk  assign- 
ed this  land  contract  to  complainant's  wife. 
Complainant  at  that  time  was  in  Spokane, 
Wash.,  having  gone  there  September  S,  1907. 
Shortly  before  this,  complainant's  wife,  Ver- 
onica, who  had  made  arrangements  to  go  to 
Spokane,  went  to  defendant  Siwka  and  asked 
blm  to  let  her  have  $100  for  the  purpose  of 
obtaining  transportation  for  herself  and  chil- 
dren to  Spokane,  Wash.  After  ascertaining 
that  Jurczyk  held  this  contract,  Slwka  asked 
him  to  transfer  it,  and  went  with  him  and 
Mrs.  Jacklewicz  to  Mr.  Martz's  office,  where 
the  transfers  of  this  contract  from  Jurczyk 
to  compaainant's  wife  and  from  her  to  de- 
fendant Siwka  were  made.  This  assignment 
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to  defendant  Siwka  appears  to  haye  been 
made  for  the  nominal  sum  of  $1.  It  Is  admit- 
ted by  all  the  parties  concerned  that  he  paid 
Mra  Jacklewicz  at  that  time  the  sum  of  $100. 

It  Lb  the  claim  of  complainant  that  defend- 
ant Siwka  took  this  assignment  as  secnrity 
for  the  loan  of  $100,  and  that  it  was  agreed 
he  would  look  after  the  property,  and  out  of 
the  rents  pay  taxes  and  repairs,  interest,  and 
principal  on  the  Martz  contract,  his  commis- 
sions, and  apply  any  sorplns  upon  the  $100 
received  from  him,  and  render  an  account  of 
all  moneys  received  and  expended  in  con- 
nection with  it.  Defendant  Slwka  dalms 
that  he  bought  the  contract  outright  from 
Mrs.  Jacklewicz.  A  short  time  after  she  re- 
ceived this  $100  from  defendant  Siwka,  Mra. 
Jacklewicz  left  Detroit  with  her  children  and 
joined  her  husband  in  Spokane.  On  Decem- 
ber 29,  1909,  At  Si>okane,  Wash.,  Mrs.  Jackle- 
wicz executed  and  dellvteed  to  complainant, 
her  husband,  a  quitclaim  deed  of  this  proper- 
ty. On  January  27,  1910,  he  came  to  De- 
troit, and  on  the  following  day  saw  defend- 
ant Siwka,  showed  him  this  deed,  and  de- 
manded a  settlement  and  accounting.  This 
was  refused;  the  claim  made  by  Siwka  be- 
ing that  he  had  purchased  the  contract  out^ 
right 

The  only  dispute  tn  this  case  is  whether  or 
not  the  assignment  was  made  to  defendant 
Siwka  as  security  jEor  the  loan  of  the  $100 
he  furnished  at  the  time  it  was  made.  The 
record  is  full  of  evidence  tending  to  show 
that  the  agreement  made  between  him  and 
Mrs.  Jacklewicz  was  as  Is  claimed  by  com- 
plainant Slwka  wrote  letters  containing 
statements  of  account  In  which  he  acknowl- 
edged receipt  of  letters  from  her  asking  for 
such  statements.  He  admits  in  his  testimony 
that  he  agreed  to  account  to  her  for  rents 
received  and  expenses  incurred.  He  admits 
that  he  told  Mrs.  Jacklewicz,  if  she  paid  him 
the  $100  within  a  year,  she  could  hare  the 
contract  back,  but  claims  that  this  was  not  in 
writing,  and  the  money  was  not  paid  within 
that  time.  The  evidence  is  overwhelming 
and  convincing  that  he  took  this  contract  as 
security  for  the  loan,  and  that  his  claim  to 
the  contrary  is  an  afterthought  On  Febru- 
ary 1,  1910,  defendant  Siwka  conveyed  the 
premises  in  question  by  land  contract  to  de- 
fendants John  Bugajski  and  wife  for  the 
stated  consideration  of  $3,000  and  delivered 
up  to  them  possession  thereof,  which  contin- 
ued up  to  and  after  the  commencement  of 
this  suit. 

It  was  the  contention  of  complainant,  and 
so  found  by  the  court,  that  these  defendants 
were  not  good-faith  purchasers  without  no- 
tice; that  at  the  time  they  purchased  under 
this  land  contract  they  had  notice  that  Siwka 
was  not  the  owner  of  these  premises  and 
should  be  charged  with  knowledge  of  that 
fact.  The  learned  trial  judge  in  his  decision 
of  the  case  went  into  the  facts  most  thorough- 
ly, and  granted  a  decree  in  favor  of  the  com- 
plainant.  An  examination  of  this  reoqrd  sat- 
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tefles  us  tbat  andi  condnslon  is  In  all  re- 
spects supported  by  the  record. 

The  decree  of  the  circuit  court  Is  affirmed, 
with  costs,  and  the  record  Is  remanded  to  the 
circuit  court  for  an  accounting  before  the 
circuit  court  commissioner  in  accordance  with 
the  terms  of  said  decree. 


LAKE  V.  SPRTNGVILLB  TP.    (No.  306.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  NeOUGENCE   ®=>93 — IMPTJTED   Negugence 

— Dbiveb  of  Vehicle. 

Negligence  of  the  driver  of  a  private  con- 
veyance, in  which  a  person  of  mature  years  is 
riding  as  a  voluntary  passenger,  is  imputable  to 
the  latter. 

[Ed.  Note.— Por  other  cases,  see  Negligence, 
Cent  Dig.  gi  147-150;   Dec  Dig.  <8=»a3.] 

2.  Negligence  «=^J— Contkibtitobt  Nbqli- 
OENCE— Imputed  Keoliobnce. 

The  driver  of  a  vehicle  along  a  newly  grav- 
eled road  pulled  out  of  the  prepared  track  for 
the  puiri>ose  of  Beeking  easier  going.  He  saw 
tliat  he  wag  lilcely  to  strike  a  stake,  which  was 
one  of  many  used  to  define  the  road.  Although 
it  was  daylight,  and  his  horse  was  tractable 
he  did  not  pull  out,  but  struck  the  stake,  and 
the  horse  started  up,  thro\ving  out  plaintiffLwho 
was  riding  as  a  voluntary  passenger.  Held, 
tliat  the  driver  was  guilty  of  contributory  neg- 
ligence barring  plaintiff's  recovery  against  the 
township. 

[Ed.  Note. — For  other  cases,  see  Nepligence, 
Cent  Dig.  Sg  147-150;    Dee.  Dig.  e=»«3.] 

Error  to  Circuit  Court,  Wexford  County; 
Fred  S.  Lamb,  Judge. 

Action  by  George  A.  Lake  against  the 
Township  of  Sprlngvllle.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KTTHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERB,  JJ. 

Gaffney,  Mlltner  &  MUlIngtcm,  of  <3adUlac, 
for  appellant.  Fred  O.  Wetmore,  of  Cadillac, 
for  appellee. 

STEERBk  J.  Plaintiff  brought  this  action 
in  the  circuit  court  of  Wexford  county  to 
recover  damages  for  personal  injuries  sus- 
tained by  falling  from  a  wagon  in  which  he 
was  riding  along  a  highway  In  defendant 
township.  From  a  Judgment  upon  directed 
verdict  for  defendant,  he  brings  the  case 
here  for  review  upon  a  writ  of  error;  the 
material  assignment  being  that  the  trial  court 
erred  in  ruling,  as  a  matter  of  law,  that 
the  accident  resulted  In  whole  or  in  part  from 
his  negligence  or,  more  specifically,  from  neg- 
ligence of  the  driver  of  the  conveyance  in 
which  he  was  riding,  and  which  is  legally 
Imputable  to  him. 

The  accident  occurred  August  25,  1913, 
upon  a  main  traveled  and  Improved  highway 
running  east  and  west  between  the  villages 
of  Mesick  and  Sherman,  on  a  straight,  level 
stretch  of  the  road  not  far  from  Mesick, 
where  defendant  had  regraveled  half  a  mile 


of  the  surface  of  the  roadbed  during  the  pre- 
ceding June  and  July,  stated  to  have  been 
done  "probably  3  weeks,  maybe  a  month,  be- 
fore the  accident"  The  negligence  of  which 
plaintiff  complains,  and  to  which  he  attrib- 
utes the  accident,  was  the  horizontal  dis- 
tribution of  posts,  poles,  or  other  obstructions 
at  intervals  of  from  2  to  3  rods  along  either 
side  of  the  graveled  way  at  right  angles  to 
the  road,  to  prevent  the  public  from  driving 
elsewhere  than  upon  the  graveled  portion. 
This  road  was  built  the  season  before  as  a 
"state  reward  road,"  tumplked  about  3  rods 
wide,  with  a  uniform  grade  each  way  from 
the  center,  which  was  about  2  feet  higher 
than  the  outer  edge  of  the  gutters;  the  cen- 
tral and  highest  portion  being  composed  of 
gravel  about  8  Inches  deep  and  between  8 
and  12  feet  wide.  The  road  was  Inspected  in 
the  spring  of  1913  by  an  engineer  of  the  state 
highway  department,  who  declined  to  ac- 
cept it  until  certain  low  places  and  washouts 
had  been  regraveled  and  leveled.  The  new 
graveling  in  question  was  done  to  meet  this 
requirement 

Plaintiff  lived  at  Sherman  and  did  business 
at  Mesick,  passing  over  the  road  daily.  On 
the  evening  of  the  day  in  question,  shortly 
after  6  o'clock,  he  caught  a  ride  home  with  an 
acquaintance,  named  Yoker,  who  had  driven 
over  from  at  or  near  Sherman  with  a  single 
rig  and  was  returning.  Yoker  was  driving 
a  young  horse  drawing  a  single  vehicle, 
bought  for  a  delivery  wagon,  which  he  de- 
scribed as  a  "very  heavy  open  buggy,  skeleton 
body,"  and  said  of  the  horse  that  it  was 
gentle,  "past  three  years  old,  and  I  had  driv- 
en him  all  summer  and  had  driven  him  over 
this  road.  He  was  well  broken  to  the  buggy, 
that  was  aU."  Yoker  had  a  boy  with  him, 
his  nephew,  and  made  room  for  plaintiff  to 
sit  beside  him  in  the  single  seat  by  taking 
the  boy  In  front  of  him  on  his  lap  or,  as  he 
states  it,  between  his  knees,  driving  with  one 
arm  on  each  side  of  the  boy,  holding  to  the 
lines  in  front  Leaving  Mesick,  their  way 
first  led  a  short  distance  north,  to  where 
they  turned  east  towards  Sherman,  and  soon 
thereafter  came  upon  the  regraveled  portion 
of  the  road,  along  which  Yoker  drove  In  the 
center  and  upon  the  gravel  for  15  or  20  rods, 
when  he  turned  diagonally  to  the  left  fol- 
lowing the  track  and  example  of  a  previous 
conveyance  which  he  noticed  had  turned  in 
that  direction  to  get  off  the  gravel.  Of  his 
reason  he  testified: 

"It  was  hard  traveling  for  a  horse.  •  •  • 
It  looked  pretty  bard  for  a  three  year  old  colt 
and  that  was  the  reason  I  turned  off." 

At  that  time  the  horse  was  walking,  and  It 
was  yet  broad  daylight  Yoker  was  familiar 
with  the  road  and  its  condition,  and  knew  the 
purpose  of  the  obstacles  at  the  side,  which 
he  states  were  3  or  4  rods  apart,  from  4  to  8 
Inches  in  diameter,  and  not  closer  than  2 
feet  from  the  track.  He  saw  the  particular 
post,  to  which  the  accident  is  ascribed,  lying 
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oatslde  the  grareled  way  before  be  came  to 
It,  noticed  that  tbe  preceding  rig,  wliose 
track  he  turned  into,  had  bit  tbe  end  of  it, 
and  wltb  that  in  mind  intended  to  and 
thought  he  would  drive  so  as  to  miss  It,  but 
failed  to  do  so,  and  one  of  the  wheels  on  the 
left  side  struck  tbe  eai  of  the  post  "wltb  a 
Jar  and  a  noise."  He  explains  this  unfortu- 
nate lack  of  accuracy  in  driving  as  follows: 
"I  pulled  the  horse  off  from  tbe  gravel  to  get 
to  where  it  was  better  traveling,  and  in  so  do- 
ing—I was  on  the  right-hand  side,  and  Mr. 
Lake  was  on  the  left-hand  side.  I  pulled  to  the 
left,  and  I  sat  with  the  boy  between  my  knees, 
and  I  had  both  hands  around  the  boy,  driving, 
and  the  horse — not  seeing  that  side,  if  I  had 
been  on  that  side  where  the  post  was  I  might, 
bat  the  horse  hit  the  post,  and  he  jumped." 

When  the  horse  Jumped,  the  lines  which 
Yoker  was  holding  on  each  side  of  the  boy 
left  his  hands,  and  a  series  of  events,  consti- 
tuting the  res  gests  of  this  case,  followed  in 
quick  succession.  The  crossbar  of  the  buggy 
broke  as  the  horse  Jumped,  and  as  the  lines 
left  Joker's  hands  plaintlfC  raised  and 
"grabbed"  for  them,  succeeding  in  seizing  <»ie, 
which  broke  at  tbe  buckle,  and  as  he  surged 
back  he  lost  his  balance,  falling  backward 
upon  and  over  tbe  end  of  the  seat  upon  tbe 
rear  wheel  and  to  the  ground.  He  was  a 
large,  heavy  man,  and  the  fall  seriously  In- 
jured him.  The  colt,  being  then  left  free  to 
use  his  own  Judgment,  with  a  commendable 
degree  of  horse  sense  for  one  of  bis  age, 
returned  to  the  graveled  portion  of  tbe  way, 
from  which  be  bad  been  diverted,  and  pro- 
ceeded rapidly  along  It  towards  Sherman,  for 
some  distance  drawing  the  buggy,  with  Yoker 
and  the  boy  riding,  but  eventually  stopped  in 
tbe  road  of  bis  own  accord.  Yoker  testified 
that,  as  they  rode,  he  "grabbed  the  boy  by  the 
shirt  collar"  and  dropped  him  .Into  tbe  road 
over  tbe  tailboard  of  the  buggy,  and  then 
stopped  tbe  borse  "by  talking  to  him,"  al- 
though be  intimated  as  a  concurring  cause 
that  tbe  gravel  "Is  what  winded  blm." 

[1]  Tbe  rule  is  well  settled  in  this  state 
that  negligence  of  the  driver  of  a  private 
conveyance,  In  which  a  person  of  mature 
years  is  riding  as  a  voluntary  passenger.  Is 
imputable  to  the  latter,  who  is  held  to  have 
assumed  the  risk  ot  the  driver's  negligence. 
MuUen  v.  Owosso,  100  Mlcb.  103,  58  N.  W. 
663,  28  U  B.  A.  6d3,  43  Am.  St  Rep.  436; 
Colborae  t.  D.  U.  By..  177  Mlcb.  139,  143  N. 
W.  32.  It  was  therefore  incumbent  upon 
plaintiff,  before  be  could  recover,  to  show 
that  neither  he  nor  Yoker  was  guilty  of  any 
negligence  which  caused  or  contributed  to  his 
Injury. 

L2]  Whether  placing  these  posts  or  polee 
on  each  side  of  tbe  "wagonway  or  travel 
track,"  especially  intended  and  prepared  for 
vehicles,  might,  under  some  circumstances, 
amount  to  an  unwarranted  obstruction, 
which  would  impute  negligence  to  the  munic- 
ipal authorities,  only  becomes  material  here 
If  plaintiff  has  shown  freedom  from  contribu- 
tory negligence.  Plaintiff's  evidence  shows 
that  tbe  ends  of  tbe  posts  on  one  side  of  tbe 


wagonway  wo-e  from  10  to  12  feet  from  tbe 
ends  of  tbe  posts  on  tbe  other  side.  Tills 
was  built  as  a  state  reward  road,  which  the 
law  provides  "shall  have  a  wagonway  or 
travel  track  not  less  than  9  feet  wide,"  con- 
sisting of  gravel  or  shale  of  a  certain  depth, 
etc.  Yoker  testified  that  it  was  perfectly  safe 
driving  on  this  portion  of  the  road;  that 
there  was  nothing  the  matter  with  the  gravel, 
except  it  bad  not  l)ecome  thoroughly  packed 
down,  and  he  turned  to  tbe  side,  looking  for 
a  better  track,  more  comfortable  for  blm 
and  tbe  borse. 

Authorities  cited  by  plaintiff's  counsel  to 
the  effect  that  it  is  negligence  to  leave  ob- 
jects close  to  the  traveled  portion  of  a  high- 
way, tbe  natural  and  probable  consequence 
of  which  Is  to  frighten  horses,  have  little  ap- 
plication here.  There  is  no  proof  that  these 
posts  of  themselves,  as  they  laid  by  tbe  way, 
had  any  tendency  to  frighten  this  borse  or 
any  other.  Yoker's  colt  is  shown  to  have 
Jumped  when  driven  so  that  a  wheel  of  the 
conveyance  be  was  drawing  struck  the  post 
and  moved  it  wltb  a  noise.  This  unusual 
event,  not  the  post  as  he  saw  It  lying  there, 
startled  him.  Plaintiff  makes  this  clear  as 
follows: 

"I  was  simply  talking  to  him  (Yoker)  and 
riding  along,  and  the  butrgy  stnick  something 
with  a  Jar  and  noise.  Then  I  saw  a  post  or 
pole  flop  round  there,  saw  it  move,  and  we  were 
quite  busy  right  away  then." 

This  was  not  tlie  case  of  an  unknown  dan- 
ger or  even  temporary  forgetfulness  of  a 
known  danger.  Tbe  horse  was  walking  and 
went  where  guided.  Yoker  saw  fit  to  turn 
out  to  tbe  left,  and  the  offending  post,  as  to 
him,  was  on  tbe  opposite  side  of  tbe  highway 
from  where  be  sat,  outside  the  travel  track, 
which  was  "perfectly  safe."  He  saw  It  be- 
fore be  got  to  It,  had  it  In  mind  as  he  reined 
to  the  left  towards  it.  Intending,  as  he  states, 
"to  get  further  away  from  it  than  the  other 
folks  did,"  but  Instead  (either  through  mo- 
mentary inattention  or  because  the  body  of 
plaintiff  and  the  opposite  side  of  the  buggy 
obscured  his  line  of  vision)  be  misjudged 
and  carelessly  ran  his  rear  wheel  hard 
against  it  With  the  exercise  of  a  reason- 
able and  ordinary  degree  of  care  he  easily 
could  have  avoided  It  and  tbe  conclusion  is 
unavoidable  that  the  direct  and  immediate 
cause  of  this  accident  was  bis  careless  driv- 
ing when  turning  off  from  a  safe  portion  of 
the  highway  which  the  municipality  had  pre- 
pared for  travel,  and  upon  which  he  knew 
It  was  Intended  and  desired  the  public  should 
travel.  In  Goeltz  v.  Ashland,  75  Wis.  642,  44 
N.  W.  770,  tbe  general  rule  Is  well  stated, 
citing  authorities,  as  follows: 

"All  these  cases  hold  the  general  rule  that, 
when  the  town  authorities  prepare  a  sufficient- 
ly safe  place  for  the  pubUc  travel,  "it  is  in 
general  the  duty  of  the  traveler  *  ••  to  re- 
main in  the  traveled  track,  or  that  part  of  the 
highway  which  to  a  reasonable  width  has  been 
graded  or  prepared  for  that  purpose.  Hence,  if 
without  some  sufficient  reason  for  so  doing,  or 
for  his  own  pleasure  or  convenience,  he  volun- 
tarily deviates  from  the  traveled  track,  which 
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is  in  good  condition,  and  in  so  d<^g:  meets  with 
an  accident  for  some  cause  outside  of  the  travel- 
ed track,  the  town  will  not  be  responsible  for 
any  damage  or  injury  which  he  may  sustain.'  " 

In  Burr  v.  Town  of  Plymouth,  48  Conn. 
460,  where  plaintiff  turned  from  the  regular 
track  on  account  of  a  condition  of  snow  up- 
on it,  thinldng  it  safer  and  better  for  travel 
along  the  side  trade,  it  was  held  that  the 
town  was  not  liable  for  an  error  of  judgment 
on  the  part  of  the  traveler;  and  the  court 
stated  the  general  principles  in  passing  upon 
a  portion  of  the  charge  as  follows: 

'*Xown8  are  not  insurers  of  the  absolute  safety 
of  travelers.  They  are  only  bound  to  provide 
reasonable  and  proper  roads  for  the  public  trav- 
el, and  are  not  obli^^  to  Iceep  the  whole  width 
of  tiie  highway  free  from  obstructions  and  in 
good  condition  for  being  driven  upon,  and  the 
jury  ought  to  have  been  so  instructed ;  and  if 
the  usuBJly  traveled  way  was  reasonably  opened 
and  in  a  saie  condition,  and  the  accident  hap- 
pened I>ecau8e  the  plaintiff  chose,  or  deemed  it 
more  judicious,  to  take  the  side  path,  which 
proved  to  be  unsafe,  the  town  was  not  liaise." 

The  trial  court  rightly  held  that  the  testi- 
mony Introduced  by  plaintiff  in  this  case 
shows  conclusively  that  the  injury  could 
have  been  avoided  by  use  of  ordinary  dili- 
gence on  the  part  of  the  driver,  and  that  no 
recovery  can  be  had  because  of  contributory 
negligence.  Kohlfs  v.  Fairgrove,  174  Mich. 
555,  140  N.  W.  908 ;  Massey  v.  Ck)lumbus,  75 
Ga.  658. 

The  Judgment  Is  affirmed. 

The  late  Justice  McAIiVAT  took  no  part  in 
this  decision. 


ZOTEHELIi  v.  REPP.     (No.  304.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Appkai.  and  Bbbob  «=»1068— Curb  or  Eb- 
BOB  BT  Vkbdiot. 

In  an  action  against  a  surgeon  for  per- 
forming operations  on  plaintiff  without  her  con- 
sent, a  requested  instruction  as  to  exemplary 
damages  wag  immaterial,  where  the  jury  found 
that  the  operation  was  not  performed  without 
plaintiiTs  consent 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4225-4228,  4230 ;  Dec.  Dig. 
<8=»10e8.] 

2.  Tbial  €=>109— Admissions  bt  Courbelt— 
Elimination  of  Issues. 

In  an  action  against  a  surgeon  for  perform- 
ing operations  on  plaintiff  without  her  consent, 
plaintiff  also  claimed  that  one  of  the  operations 
resulted  in  a  hernia.  PlaintifTs  counsel  request- 
ed no  instructions  as  to  malpractice  or  unskill- 
fal  treatment  and  during  the  trial  and  in  the 
argument  of  the  law  to  the  court  made  no  claim 
of  a  right  to  recover  cm  that  ground.  Evidence, 
tending  to  negative  malpractice  or  unskillful- 
ness,  was  objected  to  on  th@  ground  that  it  was 
immaterial,  and  that  the  declaration  did  not 
cover  malpractice.  In  response  to  remarks  of 
the  court  that  he  understood  there  was  no  ques- 
tion as  to  lack  of  skill  in  the  operation,  plain- 
tiff's counsel  stated  that  he  did  not  claim  that 
there  was;  that  be  did  not  think  the  doctor 
made  any  mistake  in  the  manner  in  which  he 
handled  the  knife;  that  it  was  his  duty  to  ad- 
vise plaintiff  of  the  nature  and  effect  of  the 
operation,  and  that  they  were  entitled  to  go  to 


tb«  Jury  on  that  point;  that  he  did  not  think 
they  had  proved  that  defendant  was  not  skill- 
ful in  handling  the  knife,  and  that  their  allega- 
tion was  that  the  hernia  was  brought  on  by  an 
unnecessary  operation.  Held,  that  if  after  this 
statement  any  question  of  negligent  malpractice 
remained  in  the  case,  it  necessarily  rdated  to 
the  postoperative  hernia. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dfe.  §S  91,  270,  367,  388,  395;   Dec  Dig.  «=> 

3.  Phtsicians  and  Subgbons  '8=>14— Dbgbek 
ov  Skill  Requibed— Instjbance  of  Cube. 

A  practitioner  of  medicine  and  surgery  can- 
not be  required  to  guarantee  results,  but  is  only 
required  to  have  and  apply  that  degree  of  skill, 
care,  knowledge,  and  attention  ordinarily  pos- 
sessed and  exercised  by  practitioners  of  the  med- 
ical profession  under  like  circumstances. 

[Ed.  Note.— For  other  cases,  see  Physician* 
and  Surgeons,  Cent  Dig.  §|  21-30;   Dec.  Dig. 

®=9l4.J 

4.  Physicians  and  StrROEONS  e=18  — Ac- 
tions—Evidence  of  NEOuaxNoa — ^Faelubb 
of  Tbeathent. 

The  bare  fact  that  full  recovery  does  not 
result,  or  that  a  surgical  operation  is  not  en- 
tirely successful,  is  not  in  itself  evidence  of  neg- 
ligence on  the  part  of  a  physician  or  surgeon. 
[Ed.  Note. — E'or  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §S  34r-41,  43-46,  48; 
Dec.  Dig.  «=>18.] 

5.  Physicians  and  SmtaKONS  €=»18  — Ac- 
tions—Evidence  OF  Neolioencb. 

In  an  action  against  a  physician  or  sur- 
geon, matters  of  special  knowledge,  strictly  in- 
volving professional  skill  and  attention,  unskill- 
fulness,  negligence,  or  failure  to  do  that  wliich 
ought  to  be  done,  must  be  shown  by  the  testi- 
mony of  those  learned  in  such  matters,  and  the 
jury  cannot  be  permitted  to  draw  their  condn- 
sions  from  their  own  unprofessional  notions  aa 
to  proper  treatment 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {{  34-11,  43-46,  48; 
Dec.  Dig.  «=s>18.] 

6.  Physicians  and  Subqeons  4=3l8  — Ac- 
tions—Questions  FOB  JUBT. 

In  an  action  against  a  surgeon  for  perform- 
ing operations  on  plaintiff  more  serious  than  the 
operations  which  she  understood  were  to  l>e  per- 
formed, in  which  it  was  also  claimed  that  a 
hernia  resulted  from  one  of  the  operations,  no 
physician  or  surgeon  questioned  the  propriety 
ot  the  operations,  or  the  care  and  treatment 
given  plaintiff  by  defendant,  or  expressed  the 
opinion  that  the  hernia  was  attnbutable  to 
want  of  skill  or  negligence,  while  surgeons  did 
testify  that  the  operations  were  necessary  and 
properly  performed,  and  that  hernias  resulted 
where  there  was  no  negligence,  and  were  no  evi- 
dence of  malpractice  or  nnskillfulnesa  Held, 
that  there  was  no  question  for  the  jury  aa  to 
negligence  or  unskiilfulness,  and  the  court  prop- 
erly submitted  onl^  the  question  of  whether 
plaintiff  understandingly  consented  to  the  oper- 
ations. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  St  34-41,  43-4«,  48; 
Dec.  Dig.  «=9l&] 

Error  to  Circuit  Court;  Wayne  County; 
George  P.  Codd,  Judge. 

Action  by  Rosa  2k>tereU  against  William  A. 
Repp.  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORH  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 
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Charles  O.  Conblln  and  Jobn  Bonghton, 
both  of  Detroit  (Henry  F.  Chlpman,  of  De- 
troit, of  counsel),  for  appellant  Douglas, 
Baman  &  Barbour  and  Clark,  Ixickwood,  Bry- 
ant &  Klein,  all  of  Detroit,  for  appellee. 

STEERB,  X  Plalntlfl  was  defeated  by 
the  rerdlct  of  a  jury  la  an  action  brongbt 
against  defendant  In  a  plea  of  trespass  on 
the  case  to  recover  damages  for  negligence 
and  professional  misconduct  while  attending 
her  as  a  physician  and  surgeon;  it  being 
charged  that  he  performed  upon  her  without 
her  consent  two  major  surgical  operations 
which  deprived  her  of  the  ability  to  bear 
children  and  resulted  in  an  abdominal  post- 
operative hernia.  Defendant,  a  regular  phy- 
sician and  surgeon,  has  been  engaged  in  gen- 
eral practice  since  188S,  specializing  In  sur- 
gery and  gynecology.  At  the  time  of  the 
events  complained  of  he  was  attending  v^j- 
slclan  and  surgeon  for  diseases  of  women  at 
St  Mary's  Hospital  In  Detroit  The  opera- 
tions performed  by  him  upon  plaintiff  con- 
sisted of  correcting  a  displaced  uterus  and 
removal  of  her  ovaries.  PlaintlfT  is  an  Aus- 
trian by  birth  who,  when  physically  able, 
found  employment  at  different  places  in  un- 
skilled domestic  service  such  as  washing  dish- 
es, house  cleaning,  scrubbing,  etc.  She  was 
married  in  Austria  in  1900,  and  had  borne 
two  children,  one  of  whom  was  deceased  and 
the  other  still  living  in  the  "old  country." 
She  had  Uved  In  Detroit  6  years  and  was 
33  years  of  age  at  the  time  of  this  trial.  In 
1908  she  was  ill  and  treated  by  I^.  Schorr 
during  about  three  months  for  "a  condition 
that  was  constitutional,  causing  pain  in  her 
whole  body."  He  testified  that  he  found  she 
had  a  retroverted  womb,  but  did  not  then 
advise  an  operation,  although  conditions  then 
existed  which  might  point  to  the  necessity 
of  an  operation,  as  to  which,  however,  phy- 
sicians might  differ.  While  working  as 
scrub  woman  at  the  Library  Park  Hotel  In 
Detroit,  In  1909,  she  was  In  poor  health  and 
consulted  Dr.  McBlveen  who  lived  at  the  ho- 
teL  He  found  her  weak  and  run  down,  not 
strong  enough  to  continue  her  work  nor  in  a 
condition  to  earn  her  living  by  manual  la* 
bor.  After  a  physical  examination  he  de- 
termined that  she  needed  hospital  treatment, 
and,  learning  that  she  was  without  means, 
gave  her  temporary  tonic  treatment  and  a 
card  to  Dr.  Hoffman  of  the  Poor  Commission, 
In  order  that  she  might,  through  that  Chan- 
nel, be  admitted  to  the  hospital  as  a  patient 
Dr.  Hoffman  then  inquired  into  the  case, 
and,  finding,  as  stated  on  Dr.  McBlveen's 
card,  that  she  was  not  able  to  have  the  re- 
quired (q^eratlon  where  she  lived,  gave  her 
a  paper  entitling  her  to  admission  as  a  pa- 
tient In  St.  Mary's  Hospital.  She  was  re- 
ceived at  the  hospital  about  February  1, 1909. 
Her  case  being  of  the  class  which  brought 
her  under  defendant's  care  and  treatment,  he 
took  charge  of  her  as  a  patient  She  spoke 
the  German  language,  as  did  also  defendant; 


Dr.  Stafford,  his  assistant  and  Dr.  Andrees, 
the  iSten  Interne  at  the  hospital.  There  was 
some  difference  In  their  testimony  as  to 
the  length  of  time  she  was  in  the  hospital 
before  being  operated  upon.  She  testified 
she  was  admitted  on  Monday,  was  examined 
by  and  in  dally  consultation  with  defend- 
ant, receiving  medicine  and  treatment  until 
Friday,  when  the  first  operation  occurred. 
Defendant  testified  she  was  In  the  hospital 
under  his  care  and  observation  for  nine  days 
before  the  operation,  which  occurred  Febru- 
ary 12,  1909.  It  disclosed  to  him,  as  he 
claims  to  have  anticipated  and  advised  her, 
not  only  the  necessity  of  adjusting  the  uter- 
us, which  was  displaced  and  bound  down  by 
adhesions,  but  that  both  ovaries  were  dis- 
eased, the  right  being  in  a  cysted  condition 
and  the  left  atrophied  and  shriveled.  He  then 
removed  the  right  one,  which  was  in  the 
worse  condition,  and  testifies  that  he  would 
have  removed  the  left  had  he  felt  at  liberty 
to  do  so,  but  that  in  his  diagnosis  before  op- 
erating the  necessity  of  removing  the  right 
was  more  clearly  indicated,  and  in  his  talka 
with  her  she  had  only  distinctly  ccmsented  to 
its  removal,  stating  to  him  that  she  did  not 
desire  to  be  deprived  of  those  organs  If  it 
could  be  avoided  because  she  was  contem- 
plating marriage  and  wished  to  be  in  a  con- 
dition for  motherhood,  which  he  had  inform- 
ed her  would  be  possible  with  one  normal 
ovary.  He  also  claims  to  have  subsequently 
advised  her  of  the  nature  of  the  operation 
she  had  undergone,  of  the  removal  of  the 
right  ovary  and  the  condition  of  the  left, 
which  he  did  not  then  remove.  On  her  dis- 
charge from  the  hospital  she  went  to  the 
home  of  her  brother.  Some  six  or  eight 
months  later  she  returned  to  defendant  com- 
plaining of  trouble  and  pain  in  her  left  side, 
at  that  time  also  having  a  postoperative  her- 
nia, which  had  developed  at  the  lower  ex- 
tremity of  the  Incision  made  in  the  first  op- 
eration. Being  again  admitted  to  the  hos- 
pital another  <^>eratlon  was  performed  by 
defendant  on  January  23,  1010,  in  which  the 
left  ovary  was  removed  and  remedial  treat- 
ment of  the  hernia  administered.  She  re- 
covered from  this  so  as  to  be  discharged 
from  the  hospital  tn  about  three  weeks,  but 
it  was  later  found  that  the  attempted  repair 
of  the  hernia  was  not  entirely  successful,  and 
she  was  yet  afflicted  with  it  at  the  time  of  the 
trial. 

Plaintiff  claimed  and  testified  that  on  her 
consultations  with  defendant  before  the  first 
operation  he  had  advised  and  told  her  a  mi- 
nor operation  only  was  necessary  to  relieve 
her  condition;  that  he  had  spoken  of  re- 
moving her  ovaries,  to  which  she  objected, 
and  she  did  not  know  they  had  been  removed 
until  after  the  second  operation  when  he  told 
her  that  both  had  been  taken  out,  one  at  each 
operation.  She  claimed  and  testified  that 
this  was  done  against  her  express  objection 
and  entirely  without  her  knowledge  or  con- 
sent ;   that  she  submitted  to  the  first  on  his 
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representation  that  It  would  be  a  small  or 
minor  operation  to  relieve  the  cxnidltlon  of 
her  womb;  that  she  did  not  even  know  it 
would  be  necessary  to  "cut  her  open,"  or  cut 
Into  the  abdominal  cavity;  that  the  second 
operation  was,  as  she  understood  and  con- 
sented to  it  after  consultation  with  the  doc- 
tor, chiefly  to  repair  the  rupture,  to  which 
she  consented  only  for  that  purpose,  relying 
on  his  assurances;  that  after  ascertaining 
what  he  had  done  and  finding  that  he  had 
failed  to  cure  the  rupture,  though  he  offered 
to  (^)erate  again  for  that  purpose,  she  was 
afraid  he  would  make  it  worse,  and  declined 
to  again  go  to  the  hospital.  Defendant  claim- 
ed and  testified  she  was  fully  advised  of  her 
condition  and  the  nature  of  both  proposed  op- 
erations before  they  were  performed;  that 
her  case  and  condition  were  discussed  and  ex- 
plained to  her  by  him  and  his  assistants.  In 
the  German  language  which  she  best  under- 
stood ;  that  she  consented  to  both  operations 
and  to  the  removal  of  her  ovaries  as  stated ; 
nothing  being  done  without  her  previous 
knowledge  and  consent  The  testimony  intro- 
duced at  the  trial  was  chlefiy  directed  to  the 
Issue  of  her  consent,  and  the  necessity  and 
propriety  of  the  operations,  and  the  court 
submitted  to  the  Jury  in  a  full  and  careful 
charge  the  question  whether  or  not  the  op- 
erations as  performed,  Including  removal 
of  the  ovaries,  were  consented  to  by  plaintiff, 
positively  instructing  that  if  she  did  not  un- 
derstand and  consent,  she  was  entitled  to  re- 
cover, saying  In  part  as  follows: 

"In  this  case,  and  in  any  case  of  an  opera- 
tion, the  consent  of  the  person  operated  upon 
is  essential  to  justify  the  party  operating  in 
the  performance  of  such  operation,  and  regard- 
less of  how  successful  the  operation  may  nave 
been,  how  successfully  performed,  or  how  much 
such  operation  may  have  been  needed,  unless 
consent  was  given,  it  is  an  unlawful  operation, 
and  the  party  operating  is  liable  for  whatever 
damages  may  have  resulted  therefrom,  accord- 
ing to  the  testimony  in  the  case.  And  this  con- 
sent must  be  with  knowledge  and  understand- 
ing of  the  operation  itself.  If  you  find  that  the 
consent  of  the  plaintiff  at  the  time  of  the  first 
operation  was  given  for  the  treatment  of  the 
uterus  only,  and  at  the  second  operation  for 
the  repair  of  the  hernia  only,  and  that  she  did 
not  consent  to  the  operation  for  the  removal 
of  one  of  the  ovaries  at  the  first,  and  the  other 
at  the  second,  operation,  and  that  the  defendant 
did  remove  the  ovaries  at  the  time  stated,  then 
the  consent  to  the  operation  for  the  cleaning 
of  the  uterus  the  first  time  and  the  consent  to 
the  operation  to  repair  the  hernia  at  the  second 
time,  cannot  excuse  the  defendant  for  the  per- 
forming an  operation  for  the  removal  of  the 
ovaries.  In  other  words,  consent  must  be  giv- 
en to  the  operation  made.  •  *  •  If,  on  the 
contrary,  you  find  that  the  consent  was  given 
nnderctandingly  by  the  plaintiff,  to  the  opera- 
tions in  question,  and  that  they  were  perform- 
ed under  that  consent,  it  is  your  duty,  if  you 
find  that  from  the  testimony,  to  return  a  ver- 
dict In  this  case  of  not  guilty." 

[1]  Plaintiff  submitted  five  requests  cover- 
ing the  subject  of  consent,  damages,  etc. 
Omitting  repetitions,  the  charge  clearly  cov- 
ered the  material  parts  of  the  flret  four;  the 
flftb  was  08  follows: 


"If  you  find  that  the  operation  was  perform- 
ed as  claimed  by  the  plaintiff  against  ner  con- 
sent, you  will,  under  the  circumstances  stated 
by  her,  allow  her  exemplary  or  added  damages 
because  of  the  wantonness,  carelessness,  and 
disregard  of  plaintiff's  wishes  and  rights." 

This  request  became  immaterial  In  view  of 
the  verdict  rendered  by  the  jury  that  the  op- 
eration was  not  against  plaintiff's  consent. 
The  court  also  instructed  the  jury  as  fol- 
lows: 

"The  question  is  not  raised  in  this  case  by 
testimony  that  has  been  given  from  the  stand, 
as  to  any  laclc  of  skill  in  the  performance  of 
the  operation  in  question.  That  is  not  before 
you.  There  is  no  charge  in  the  testimony  that 
these  operations  were  not  skillfully  performed. 

•  •  •  In  this  connection,  however,  gentle- 
men of  the  jury,  it  is  your  duty  to  take  into 
consideration,  as  bearing  upon  the  question  of 
whether  or  not  consent  was  given,  •  •  •  and 
I  admitted  for  your  consideration  the  testimony 

*  •  •  of  experts  who  were  not  there,  to  tes- 
tify as  to  the  probability  and  need  of  an  opera- 
tion of  the  character  that  was  admittedly  made. 
These  matters  you  are  to  take  into  considera- 
tion as  bearing  upon  the  probability  or  non- 
probability  of  the  plaintiff  having  consented  to 
the  operation  in  question.  •  •  •  Tbey  have 
a  bearing  upon  the  question,  and  it  is  your  duty 
to  consider  them." 

Plaintiff  moved  for  a  new  trial,  daUning 
the  verdict  was  against  the  weight  of  evi- 
dence and  assigning  numerous  other  reasons, 
the  chief  ground  of  complaint  around  whldi 
the  others  appear  to  center  being  directed  to- 
the  portion  of  the  charge  last  quoted,  and 
the  conduct  of  the  trial  leading  np  to  that 
proposition,  which  is  perhaps  best  exempli- 
fied in  the  f (blowing  excerpt  from  the  motion: 

"Because  the  question  of  whether  the  de- 
fendant was  guilty  of  malpractice,  or  merely 
negligent,  or  lacked  skill,  in  his  failure  to  heal 
and  cure  plaintiff,  as  alleged  in  the  declaration, 
should  have  been  submitted  to  the  jury,  under 
the  testimony;  and  the  court  in  charging  the 
jury  gave  them  a  wrong  impression  of  what 
issues  were  involved ;  and  put  plaintiff  on  the 
defensive,  by  implication,  that  because  she  had 
not  used  proper  diligence,  she  had  not  l>ecn 
healed,  and  therefore  was  not  entitled  to  dam- 
ages, when  in  truth  she  had  gone  to  defendant 
twice  for  this  purpose;  that  she  had  suffered 
for  over  one  year  under  defendant's  care,  from 
a  hernia  be  bad  produced  but  could  not  heal : 
these  facts  tending  to  show  malpractice,  lack 
of  skill,  or  negligence  on  the  part  of  defendant. "^ 

It  does  not  appear  that  the  verdict  was 
against  the  great  weight  of  evidence  on  tne 
Issues  submitted  to  the  jury  under  the  rules 
recognized  in  determining  motions  for  a  new 
trial  on  that  ground.  That  the  nature  of  her 
trouble  and. the  probable  necessity  of  remov- 
ing her  ovaries  was  explained  to  and  discuss- 
ed with  her  Is  shown,  we  think,  by  her  own 
testimony,  for  she  stated  she  told  him  she 
did  not  want  them  taken  out  The  testimo- 
ny of  defendant  and  Dr.  Andrees,  who  as- 
sisted in  the  operation.  Is  positive  and  clear 
in  detail  that  the  matter  was  fully  discussed 
with  her  and  explained  to  language  which 
she  could  understand;  that  in  discussing 
the  matter  she  was  told,  with  the  rest  and 
care  which  had  been  given  her  in  the  hospital 
she  was  In  a  fair  condition  to  go  home  if  she 
wished,  and  tf  she  grew  worse  she  could  re- 
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tnni;  that  the  following  day  she  decided 
npon  having  the  operation,  and  the  matter 
was  explained  to  her  again,  the  condition  of 
her  right  ovary  being  particularly  discussed, 
after  which  she  consented  to  its  ranoval; 
that  she  fully  understood  the  occasion  of  the 
second  operation  was  to  remove  the  left 
ovary  which  had  been  found  diseased  and 
fnnctionlcss  on  the  first  operation  and  should 
have  been,  but  was  not,  then  removed,  be- 
cause she  had  not  fully  consented,  and  sub- 
mitted to  the  second  for  that  purpose,  telling 
defendant  to  do  what  was  necessary  for  her 
to  get  well.  We  see  no  occasion  to  disturb 
the  verdict  of  the  Jury  on  the  issue  of  con- 
sent. 

[2]  We  find  it  difflcalt  to  reconcUe  the  posi- 
tion taken  and  claims  made  by  plalntHTs 
counsel  during  the  progress  of  the  trial  with 
the  present  contention  that  the  court,  in 
charging  the  jury,  gave  a  wrong  impiesslMi 
of  what  Issues  were  Involved  and,  as  Implied, 
ignored  plaintiffs  daim  of  "malpractice,  lack 
of  skill,  or  negligence  on  the  part  of  defend- 
ant" because  "he  bad  jn-oduced,  but  could  not 
heal,"  a  hernia.  Plaintiff's  requests  to 
charge  were  based  on  the  claim  that  the  two 
operations  were  unauthorized,  and  did  not 
ask  instructions  upon  or  submission  to  the 
jury  of  the  questions  of  malpractice  or  un- 
skillful treatment  During  the  progress  of 
the  trial  and  in  argument  of  the  law  to  the 
court  at  the  close  of  the  testimony  counsel 
for  plaintiff  made  no  claim  of  right  to  re- 
cover on  the  ground  of  malpractice  or  lack 
of  sklU,  and  objected  to  evidence  offered  by 
defendant  which  might  tend  to  negative  such 
claim.  Dr.  Carstens,  a  practitioner  of  medi- 
cine for  many  years,  a  specialist  in  diseases 
of  women  and  dilef  of  staff  in  that  branch  of 
practice  in  Harper  Hospital,  was  called  as  an 
expert  by  defendant,  and  during  his  examina- 
tion was  asked  whether  from  his  experience 
he  considered  a  hernia  such  as  was  disclosed 
in  this  case  evidence  of  malpractice  or  un- 
sklUfulness  on  the  part  of  the  surgeon,  and 
plaintifTs  counsel  objected  to  the  question  as 
immaterial.  Irrelevant,  and  incompetent,  to 
which  the  court  said:  "In  what  way  is  it  im- 
material? You  charge  that  it  was  the  result 
of  unskillfulness" — and  counsel  replied: 

"  'Malpractice'  is  the  word  he  used  in  the 
question.  In  view  of  the  fact  that  our  declara- 
tion does  not  cover  malpractice,  there  is  no  evi- 
dence in  the  case  of  that  sort,  and  I  think  it 
is  immaterial." 

When  counsel  were  discussing  the  legal 
phases  of  the  case  to  the  court  at  the  close 
of  the  evidence,  counsel  for  defendant  said: 

"During  the  progress  of  the  trial  of  this  case 
I  have  understood,  by  atatemeuts  of  counsel  for 
the  plaintiff,  that  they  were  claiming  in  this 
case  for  damages  for  the  performance  of  an  op- 
eration not  authorized  by  the  plaintiff,  and  that 
they  were  not  claiming  anything  on  the  ground 
of  malpractice  or  want  of  care  m  the  perform- 
ance of  the  operation." 

And  la  answer  to  remarks  of  the  court  that 
lie  had  understood  there  was  no  question  as 


to  sblllfnlness  or  Ia<±  of  tddlUulneBS  In  the 
opa«tioii,  counsel  fbr  plaintlfl  said  in  part: 
"I  don't  claim  that  there  was;  we  have  a 
declaration  here  that  is  clear,  if  it  is  under- 
stood—this declaration  is  clear  if  it  is  under- 
stood. _  I  don't  think  Dr.  Repp  made  any  mis- 
take in  the  manner  in  which  he  handled  his 
knife  that  day.  We  have  no  proof  that  he  did 
anything  wrong  there.  So  I  cannot  go  to  ttie 
jury  on  that.  I  claim  that  it  was  his  duty  to 
advise  the  plaintiff  of  the  nature  and  effect  of 
the  operation.  •  •  •  If  that  is  his  duty,  we 
are  entitled  to  go  to  the  jury  on  that  point, 
provided  we  have  the  testimony,  and  we  have 
the  testimony  on  that  point  He  advised  her  to 
have  a  minor  operation  and  so  forth.  That  is 
trespass  npon  the  case,  if  we  show  those  facts. 
He  performed  a  major  operation,  more  serious 
than  the  one  he  told  her  he  would  do.  This  is 
trespass  on  the  case,  not  trespass.  ♦  •  •  He 
performed  an  operation  without  her  knowledge 
and  consent.  Now,  here  is  the  only  difference 
between  Judge  Lockwood  and  I  in  this  case.  I 
do  not  think  that  we  have  proven  that  he  was 
unskillful  in  the  handling  of  bis  knife ;  there  is 
no  testimony  of  that.  •  *  •  Our  allegation 
is  that  the  case  of  hernia  was  brought  on  by 
an  unnecessary  operation.  He  should  keep  her 
advised  as  to  what  he  was  going  to  do." 

The  question  of  plaintiff's  understanding 
of  and  consent  to  the  two  operations  having 
been  submkted  to  the  Jury  and  decided  in 
the  affirmative,  no  other  question  could  have 
arisen  in  the  nature  of  the  case  under  plain- 
tiff's declaration  but  that  of  negligent  mal- 
practice, and  if  that  could,  in  any  aspect,  'be 
considered  as  before  the  court  after  counsel's 
statement  of  his  position,  it  must  necessarily 
relate  to  the  postoperative  hernia  which  had 
developed,  of  which  ocular  demonstration  ax>- 
pears  to  have  been  made.  In  other  words, 
counsel  for  plaintiff  now  contends  and  ciaims 
to  have  Insisted  during  the  trial,  but  to  have 
been  misunderstood  by  the  court  and  oppos- 
ing counsel,  that,  having  the  requisite  skill, 
learning,  and  experience  in  his  profession, 
defendant  carelessly  and  negligently  failed  to 
apply  and  exercise  the  same  in  operating  up- 
on and  caring  for  plaintiff,  as  a  result  ot 
which  a  hernia  followed  the  operation.  This, 
of  course,  would  be  negligent  malpractice, 
and  counsel  distinctly  stated  to  the  court  on 
the  trial,  "our  declaration  does  not  cover 
malpractice."  Assuming  that  in  so  stating 
counsel  only  intended  to  disclaim  as  to  ig- 
norant malpractice,  or  lack  of  knowledge  and 
skill,  and  that  the  questions  of  carelessness 
and  neglect  were  beft)re  the  court  even 
though  there  was  consent  to  the  operations, 
we  fall  to  discover  competent  evidence  in  the 
record  to  raise  that  Issue  for  the  jury.  The 
complaint  is  of  the  result  of  the  operation, 
with  no  expert  testimony  pointing  to  any- 
thing done  which  ought  not  to  have  tieen 
done,  or  to  any  particular  thing  neglected 
which  ought  to  have  been  done  which  honest 
and  intelligent  skill,  treatment,  and  vigilance 
in  that  profession  ordinarily  demands  in  such 
a  case. 

[3, 4]  The  dlfBculties  and  uncertainties  in 
the  practice  of  medicine  and  surgery  are  such 
that  no  practitioner  can  be  required  to  guar- 
antee results,  and  all  the  law  demands  is 
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titat  he  bring  and  apply  to  the  case  In  hand 
that  degree  of  skill,  care,  knowledge,  and  at- 
tention ordinarily  possessed  and  exercised  by 
practitioners  of  the  medical  profession  under 
like  circumstances  (Pelky  v.  Palmer,  109 
Mich.  561,  67  N.  W.  661;  Miller  v.  Toles,  150 
N.  W.  118) ;  and  the  bare  fact  that  full  re- 
covery does  not  result,  or  that  a  surgical 
operation  Is  not  entirely  successful,  is  not  In 
Itself  evidence  of  negligence. 

[I]  As  to  those  matters  of  special  knowl- 
edge strictly  involving  professional  skUl  and 
attention,  unsklUfuluess,  negligence,  or  fail- 
ure to  do  that  which  ought  to  be  done  must 
be  shown  by  the  testimony  of  those  learned 
In  such  matters.  In  Wood  v.  Barker,  49 
Mich.  295,  13  N.  W.  597,  the  rule  as  to  com- 
petent evidence  In  this  class  of  cases  Is  stat- 
ed as  follows: 

"Where  all  the  teBtimony  in  the  case  is  in  fa- 
vor of  the  treatment  pursued,  and  the  question 
is  one  of  medical  skill  which  can  only  be  tested 
by  those  familiar  with  such  matters,  it  was  er- 
ror to  let  the  jurr  draw  adverse  conclusions, 
which  could  only  be  based  on  their  unprofes- 
sional notions  at  how  such  injuries  should  be 
treated." 

The  same  principle  Is  dearly  reiterated  In 
the  late  case  of  MlUer  v.  Toles,  supra. 

[i]  None  of  the  physicians  and  surgeons 
called  as  a  witness,  whether  testifying  from 
personal  knowledge  and  observation  or  as 
an  expert  in  answer  to  hypothetical  questions 
based  upon  assumed  facts  of  which  there  is 
distinct  evidence  In  the  record,  questioned 
the  necessity  and  propriety  of  the  operations 
performed  and  the  care  and  treatment  given 
plaintiff  by  defendant,  nor  expressed  any 
opinion  that  the  postoperative  hernia  was  at- 
tributable to  want  of  skill  or  negligence.  It 
was  shown  by  Drs.  Brady  and  Carstena,  sur- 
geons and  specialists  in  gynecology  of  long 
experience,  that  the  operations  as  described 
were  necessary  and  properly  performed ;  that 
postoperative  hernias  following  such  at)dom- 
Inal  operations  are  liable  to  develop,  and  no 
physician  can  tell  why  or  when  it  may  hap- 
pen in  any  particular  case.  Dr.  Oarstens,  in 
answer  to  a  hypothetical  question  based  upon 
the  testimony  as  to  her  condition,  said: 

"If  in  the  condition  you  describe,  I  should 
consider  it  necessary  to  remove  it.  Those  cases 
are  incurable :  they  continue  to  develop  cysts; 
the  cysts  get  lareer.  The  average  woman's  life 
with  a  cystic  ovary  is  only  two  years  and  a 
half.  The  larger  they  get  the  more  dangerous 
they  are.  For  that  reason  we  encourage  an 
early  removal,  if  we  find  that  sort  of  a  condi- 
tion." 

Asked  if  from  his  experience  he  considered 
a  hernia  in  this  case  any  evidence  of  mal- 
practice or  unskillfulness  on  the  part  of  the 
hurgeou  he  answered: 

"1  do  not.  •  *  *  That  can  happen  in  any 
sort  of  a  case,  any  kind  of  an  at>dominal  opera- 
tion, by  any  surgeon.  •  •  •  I  don't  know 
anybody  that  has  not  had  it  happen  some  time 
or  other.  •  •  •  It  may  happen  all  the  time ; 
we  think  about  it  and  guard  against  it.  but  Jn 
spite  of  anything  it  happens  occasionally.  Q. 
Do  yon  think  this  berma  could  be  repaired  tm 


her  now?    A.  I  think  ao,  certainly.    It  ooald 
when  I  saw  her  last.    I  don't  know  about  it 

now." 

We  find  no  testimony  In  the  record  contra- 
dicting this.  Dr.  Schorr,  called  by  plaintiff, 
who  treated  her  in  1908  and  then  found  con- 
ditions which  might  by  some  be  regarded  as 
pointing  to  the  necessity  of  an  operation,  tes- 
tified that  it  was  not  possible  to  tell  positive- 
ly whether  an  ovary  was  diseased  or  encyst- 
ed tmtU  an  operation  is  performed,  and  in 
answer  to  a  question  based  upon  conditions 
found  at  the  time  of  the  operations  in  1909 
and  1910  said: 

"If  an  ovary  is  diseased  it  destroys  its  func- 
tions of  reproduction.  If  an  ovary  is  diseased  it 
would  not  be  of  any  value  as  a  reproductive 
organ.  An  ovary  in  that  condition  would  be 
better  removed  as  far  as  the  health  and  life  of 
the  patient  is  concerned.  If  a  condition  did 
exist  as  yon  have  stated,  I  think  the  operation 
was  necessary  for  the  life  of  the  woman.  Some- 
times when  a  woman  is  in  a  worn-down  condi- 
tion a  wound  will  not  heal  as  quickly  as  other- 
wise. I  examined  the  hernia.  I  do  not  con- 
sider it  a  bad  hernia  for  the  reason  that  it 
could  be  repaired.  •  •  •  Simply  cut  through 
the  skin  and  go  down  to  where  the  muscles  are 
that  separate  it  and  bring  them  together  and 
pare  the  edges  so  that  they  will  P'ow  together 
and  there  would  be  a  union.  'The  principal 
membrane  could  be  left  intact,  and  yon  would 
not  have  to  go  into  the  al)domen  at  all.  Hat 
is  a  common  operation.    Hernias  are  frequent." 

We  are  of  opinion  that  the  trial  court  com- 
mitted no  error  in  instructing  the  Jury  that 
If  plaintiff  uuderstandlngly  consented  to  the 
operations  in  question,  and  they  were  per- 
formed under  and  according  to  such  consent, 
there  was  no  evidence  In  the  case  to  sustain, 
a   recovery. 

The  Judgment  is  affirmed. 

The  late  Justice  McALYAY  took  no  part  In 
this  decision. 


SIMMONS  V.  NATIONAL  LIVE  STOCaK  INS. 
CO.     (No.  341.) 

(Supreme  Court  of  Michigan.     July  23,  1916.) 

1.  Witnesses  ®=»  166  —  Competency  —  Facts 
WITHIN  Knowij:dqe  of  Deceased  Pebsow. 

In  an  action  on  a  policy  insuring  a  stallion, 
where  the  brother  of  the  insurer's  agent,  who 
was  associated  with  him  as  a  clerk,  bad  been 
present  while  the  agent  prepared  the  applica- 
tion, such  agent  having  l>een  taken  ill  in  the 
course  of  the  transaction,  leaving  the  office,  and 
bis  brother  having  completed  the  filling  out  of 
the  application,  which,  as  to  the  circumstances 
of  the  acquisition  of  the  stallion,  was  not  in  ac- 
cordance with  the  facts,  the  agent  having  died, 
his  brother's  testimony  that  the  insared  had 
told  the  truth  as  to  such  circumstances  was  not 
inadmissible  on  the  ground  that  the  facts  were 
equally  within  the  knowledge  of  the  deceased 
agent. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  702;    Dec  Dig.  «=>166.] 

2.  EviDEKCBB  <8=>471  —  CoNOLUSiOK  oj'  Wit- 
ness. 

In  an  action  on  a  policy  on  a  stallion, 
where  the  plaintiff  was  allowed  to  testify  that 
the  $2,000  cash  which  he  had  paid  at  the  time 
of  the  purcliase  of  the  insured  oorse  and  others 
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was  paid  for  that  horse,  becaaae  the  seller 
claimed  that  a  note  was  outstanding  on  snch 
horse,  and  she  had  to  have  the  cash  to  pay  it, 
such  testimony  was  not  improper  as  calling  for 
the  conclusion  of  the  witness  as  to  how  the 
money  was  applied,  since  it  was  a  mere  relation 
of  alleiged  facts. 

[Ed.  Note.— For  other  cases,  see  E-ridenee, 
Cent  Big.  §{  2149-2186;    Dec  Dig.  «=>471.i 

8.  IitsuBANCE  «=»884  —  LiVK  Stock  Irbub- 

ANCB— NoraFICATION    OF   LOSS— SiCKNKSS   OF 
AMIKAL — "FOHTHWITH." 

Where  the  insurance  policy  on  a  stallion 
provided  that  the  perils  indemnified  against  did 
not  include  death  from  any  cause,  where  the  in- 
sured did  not  render  forthwith  by  telegraph  or 
telephone  to  the  company  at  its  home  office  no- 
tice of  any  sickness  or  accident,  where  the  stal- 
lion was  taken  ill  at  8:30  p.  m.,  November  28tb, 
plaintiff  and  veterinaries  working  over  the  ani- 
mal all  night,  plaintiff  sending  a  telegram  to  the 
Insurer  at  8:30  a.  m.  the  next  morning,  notifying 
it  of  the  illness,  which  telegram  was  not  actual- 
ly sent  until  11:30  a.  m.,  and  not  received  at 
the  home  office  of  the  insurer  until  after  1  p.  m., 
the  sending  was  a  reasonable  compliance  with 
the  policy,  since  the  term  "forthwith"  does  not 
in  all  cases  mean  instantsr,  but  often  has  a 
relative  meaning  of  all  reasonable  celerity,  or 
all  reasonable  diEpatch,  or  with  reasonable  and 
proper  diligence,  depending  on  the  circumstance 
of  each  case. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  847-862,  854.  856;  Dec.  Dig. 
^=>334. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forthwith.] 

4.  Appeal  and  Ebbob  ig=>10o3  —  Habikcless 
Ekbob— Admission  of  Tkstimont — Cube  by 
Instbootiow. 

In  an  action  on  a  policy  <»  a  stallion,  where 
the  plaintiff  was  allowed  to  testify  that,  in  sign- 
ing an  application  which  the  company's  agent 
had  filled  out  falsely,  he  had  no  intention  of 
committing  fraud,  and  where  the  court,  in  sub- 
mitting the  question  of  fraud,  instructed  that 
if  the  insured  truthfully  states  the  facts  to  the 
agent  who  fills  out  the  answers  in  the  appli- 
cation, and  the  party  securing  the  insurance 
does  Dot  read  over  the  application,  and  does  not 
have  it  read  over  to  him,  and  has  no  reason  to 
suspect  disparity  between  the  application  and 
his  answers,  he  may  recover,  and  ia  not  guilty 
of  fraud,  although  the  agent  has  placed  m  the 
application  different  answers  than  those  given 
him  by  insured,  any  error  in  the  admission  of 
the  testimony  was  harmless,  since  the  question 
of  intent  was  not  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4178-4184;  Dec.  Dig. 
«s>1053.] 

B.  lNst7BANCE  €=3.379-  Live  Stock  Instjb- 

ANCE— FaI^SK    FrtLING    OT    APFUOATION    BY 
AOBNT. 

Where  one  applying  for  insurance  truth- 
fully states  all  the  facts  required  by  the  appli- 
cation to  the  insurer's  agent,  who  fills  out  the 
application  falsely  and  not  in  accordance  with 
the  applicant's  statements,  and  the  latter  does 
not  read  over  the  application,  or  have  It  read 
over  to  him,  and  has  no  reason  to  suspect  dis- 
parity, he  is  not  guilty  of  fraud,  ancl  may  re- 
cover. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cmt  Dig.  H  99»-1015;  Dec.  Dig!  «=>379.] 

6.  Tbiai,  ©=»91— Inoomtbtent  Testimony- 
Admission  with  OUT  Objection — Motion  to 
Strike. 

Where    the    court    refused    to    strike    the 

plaintiff's   Incompetent  testimony,    which   came 


in  without  objection  or  exception,  the  action 
was  proper. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  §{  242-244,  252;    Dec.  Dig.  <S=»91.] 

Error  to  Oircnit  Court,  Qratlot  County; 
Kelly  S.  Seen,  Judga 

Action  by  Orla  J.  Simmons  against  the  Na- 
tional Live  Stock  Insurance  Company.  Judg- 
ment for  plaintlfC,  and  defendant  brings  er- 
ror.   Affirmed. 

On  January  27,  1913,  the  plaintiff  was  the 
owner  of  three  valuable  stallions.  Desiring 
to  secure  insurance  upon  them,  he  made  ap- 
plication to  the  defendant  company.  A  sepa- 
rate application  was  made  as  to  each  horse, 
and  the  several  applications  contained  repre- 
sentations as  to  the  purchase  price  paid  for 
each  horse  as  follows: 

"Gascon. 

"Q.  Was  purchase  price  cash,  trade,  or  both? 
If  part  trade,  state  what  it  consisted  of.  Ans. 
Purchase  part  trade  and  part  cash,  $2,250.  Q. 
Cash  paid  for  animal?  Ans.  $750.  Q.  Is  pur- 
chase money  all  paid?  Ans.  Yes.  Q.  If  not, 
for  what  sum,  to  whom,  and  when  due?  (Not 
answered.) 

"Egypt 

"Q.  Was  purchase  price  cash,  trade,  or  both? 
If  part  trade,  state  what  it  consisted  of.  Ans. 
Cash.  Q.  What  amount  did  you  pay  in  cash 
for  the  animal?  Ans.  |2,000.  Q.  Is  purchas* 
money  all  paid?  Ans.  Yes.  Q.  If  not,  for  what 
sum,  to  whom,  and  when  due?    (Not  answered.) 

"Hursus. 

"Q.  Was  purchase  price  cash,  trade,  or  both? 
If  part  trade,  state  what  it  consisted  of.  Ans. 
Cash.  Q.  Cash  paid  for  animal?  Ans.  $2,000. 
Q.  Is  purchas*  money  all  paid?  Ans.  Yea.  Q. 
If  not  for  what  sum,  to  whom,  and  when  due? 
(Not  answeredj" 

The  defendant  company  issued  three  sepa- 
rate policies,  one  upon  each  stallion,  on  the 
29th  day  of  January,  1913,  for  the  premiums 
upon  which  plaintiff  paid  the  sum  of  $290. 

On  November  28,  1913,  at  about  8:30 
o'clock  in  the  evening,  the  plaintiff  noticed 
that  the  horse  Oascon  was  acting  in  a  pecul- 
iar manner.  He  watched  him  for  a  short 
time,  when  the  horse  started  to  eat,  and 
plaintiff  left  him.  Betuming  in  about  an 
hour,  the  horse  was  standing  with  his  head 
down,  acting  "kind  of  funny."  Plaintiff  im- 
mediately called  a  reputable  and  experienced 
veterinary  surgeon,  who  gave  the  horse  some 
medicine  and  stayed  with  it  about  an  hour, 
when  it  appeared  to  him  to  be  all  right  He 
instructed  the  plaintiff  to  stay  with  the  horse 
and  call  him  If  It  became  worse.  Its  condi- 
tion at  or  about  midnight  on  the  28th  caused 
the  plaintiff  to  again  call  the  veterinary,  who 
responded  at  once,  and  the  horse  was  re- 
moved to  the  stable  of  the  veterinary  sur- 
geon, who  worked  with  it  all  that  night, 
treating  it  for  indigestion  and  impaction. 
About  4  o'clock  In  the  morning  a  second  vet- 
erinary was  called  by  telephone  from  a 
ndghborlng  town,  and  both  surgeons  con- 
tinued to  work  over  the  animal.  At  about 
8:30  a.  m.  plaintiff  filed  for  transmission  a 
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telegram  to  defendant  company  notifying  it 
of  the  illness  of  the  animal.  The  telegram 
was  not  actually  sent,  however,  until  11:52 
a.  m.,  and  was  not  received  at  Indianapolis, 
the  home  city  of  the  defendant  company,  un- 
til after  1  p.  m.  that  day.  As  soon  as  de- 
fendant company  received  notice  of  the  con- 
dition of  the  horse,  It  secured  the  services  of 
a  third  veterinary  surgeon,  who  arrived  at 
about  6  o'clock  in  the  evening  of  the  29th. 
He  remained  with  the  horse  until  It  died  at  6 
o'clock  the  following  morning,  the  30th. 

Shortly  after  the  death  of  the  horse,  plain- 
tiff filed  proofs  of  loss,  in  which,  under  oath, 
he  stated  that  he  had  paid  $2,000  in  cash  for 
the  horse.  Defendant  at  once  denied  all  lia- 
bility under  its  policy,  •  whereupon  this  suit 
was  brought.  The  defendant  filed  a  notice 
under  the  plea  of  the  general  Issue,  setting 
up,  as  matter  of  special  defense,  the  al- 
leged fact  that  £he  plaintiff  bad  falsely  and 
fraudulently  represented  the  cost  of  the  an- 
imal insured  and  the  manner  of  payment 
therefor.  Said  notice  further  sets  out  that 
the  insurance  contract,  among  other  things, 
provided  that: 

"The  perils  indemnified  against  by  this  policy 
do  not  include  death  from  any  cause,  where  the 
assured  does  not  render  forthwith  by  telegraph 
or  telephone  to  the  company  at  its  home  ofBce, 
504  Central  Union  Telephone  Building,  Indian- 
apolis, Indiana,  notice  of  any  sickness  or  acci- 
dent with  which  any  of  the  animals  hereby  in- 
sured may  become  afflicted." 

The  claim  is  made  under  said  plea  and  no- 
tice that  the  telegram  sent  by  plaintiff  notify- 
ing defendant  of  the  iUness  of  the  horse  Gas- 
con was  not  a  compliande  with  this  provision 
of  the  policy.  Upon  the  trial,  plaintiff  testi- 
fied, without  objection  on  the  part  of  the  de- 
fense^  to  the  following  facts: 

"At  the  time  I  made  application  for  insnrance 
on  Gascon,  I  made  application  for  insurance  on 
iXursus  and  Egypt,  and  received  policies  for  all 
three  stallions  at  the  same  time.  I  paid  $290 
to  A.  E.  Barstow,  agent  of  the  company,  for  it 
as  premium  on  said  policies  before  I  received 
the  policies.  Henry  Barstow  and  A.  E.  Barstow 
were  in  the  office  together  at  the  time.  When 
I  paid  for  these  policies,  I  can't  just  remember 
whether  1  made  the  check  to  A.  B.  Barstow  or 
Uenry  Barstow,  but  I  think  A.  E.  Barstow. 
Exhibit  10  is  the  check  by  which  I  paid  A.  E. 
Barstow  $290  premium.  I  delivered  it  to  him 
at  the  time  I  got  the  policies  I  received  Febru- 
ary 13th.  Mr.  A.  E.  Barstow  drew  one  and 
part  of  another  of  the  applications  and  was 
taken  sick  and  Henry  drew  the  rest  of  them. 
Q.  Did  you  read  them?  A.  I  didn't.  Q.  Or 
were  they  read  to  you?  A.  No  they  were  not. 
Q.  You  didn't  read  them  you  say?    A.  I  didn't" 

These  facts  were  equally  within  the  knowl- 
edge of  A.  E.  Barstow,  the  agent  of  the  de- 
fendant company,  who  wrote  the  insurance, 
and  who  was  dead  at  the  time  of  the  trial. 
A  motion  having  been  made  to  strike  out 
plaintiff's  testimony  so  far  as  the  facts  re- 
lated were  equally  within  the  knowledge  of 
the  defendant's  agent,  the  court  in  the  first 
Instance  granted  the  motion,  but  later  re- 
Instated  the  testimony.  Plaintiff  was  per- 
mitted to  testify,  over  objection,  that,  in 
signing  said  application,  be  had  no  intention 


of  committing  a  fraud  upon  tbe  defendant. 
The  case  was  submitted  to  the  Jury  upon 
two  grounds:  (1)  As  to  whether  the  plain- 
tiff was  guilty  of  fraud  because  of  the  al- 
leged misstatements  contained  in  the  applica- 
tion. (2)  Whether  the  telegram  sent  by  plain- 
tiff to  defendant  on  tbe  morning  of  tbe  29tli 
of  November  was  a  compliance  with  the  pol- 
icy requirement  that  a  notice  be  sent  "forth- 
with."   Plaintiff  bad  verdict  and  judgment. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDEB,  BIRD,  and 
STEERB,  JJ. 

McCall  Broa,  of  Ithaca,  and  M.  S.  Mey- 
berg,  of  Indianapolis,  Ind.,  for  appellant.  O. 
G.  Tuttle,  of  Ithaca,  and  Edwin  H.  Lyon,  of 
St  Johns,  for  appellee. 


BROOKE,  C.  J.  (after  stating  tbe  facts  as 
above).  [1]  There  Is  no  doubt  that  the  state- 
ment appearing  in  tbe  application  for  Insur- 
ance upon  the  horse  Gascon,  touching  the 
question  of  tbe  cost  of  said  animal,  is  not  In 
accordance  with  the  facts.  It  appears  that 
plaintiff  bought  three  horses,  a  small  piece 
of  real  estate,  and  some  other  personal  prop- 
erty for  $5,000.  At  tbe  time  he  consummat- 
ed tbe  deal,  be  paid  $500  down  to  bind  the 
bargain.  One  thousand  five  hundred  dollars 
further  was  paid  at  the  time  tbe  proi)erty 
was  delivered  to  blm,  and  tbe  balance  of  $3,- 
000  was  secured  by  two  promissory  notes  of 
$1,600  each,  indorsed  by  his  father,  falling 
due  some  time  later.  It  was,  bowever,  claim- 
ed by  the  plaintiff,  and  bis  claim  Is  borne 
out  by  the  testimony  of  Henry  Barstow,  who 
was  a  brother  of  A.  E.  Barstow,  tbe  agent  of 
the  defendant  company,  and  who  for  many 
years  had  been  associated  with  bis  brother 
as  clerk  in  tbe  latter's  ofilce,  that  be  truth- 
fully diaclosed  tbe  facts  attending  the  pur- 
chase. This  witness  testified  explicitly  to 
tbe  fact  that  tbe  plaintiff  bad  told  his  broth- 
er, the  agent  of  tbe  defendant  company,  that 
be  paid  $2,000  for  the  horse  Gascon,  $1,600 
for  the  horse  Egypt,  and  $1,200  for  the  borae 
Hursus ;  that  be  bad  paid  $2,000  in  cash,  and 
had  given  notes  indorsed  by  his  father  for 
$3,000,  tbe  balance  of  the  purchase  price.  An 
objection  was  made  to  tbe  testimony  of  this 
witness  upon  the  ground  that  tbe  facts  re- 
lated in  his  testimony  were  equally  within 
the  knowledge  of  A.  E.  Barstow,  defendant's 
agent,  and  for  the  reason  that  no  foundation 
was  laid  for  the  testimony,  and  it  was  there- 
fore incompetent.  The  objection  was  over- 
ruled, the  testimony  taken,  and  error  is  as- 
signed thereon.  We  are  of  opinion  that  tbe 
ruling  was  correct.  Henry  Barstow  was  a 
clerk  In  bis  brother's  office.  He  waa  present 
probably  all  of  the  time,  but  certainly  a  large 
part  of  tbe  time  while  the  applications  were 
being  prepared  by  his  brother.  His  brother 
was  taken  ill  and  left  the  ofiBce  in  the  course 
of  the  transaction,  and  Henry  Barstow  com- 
pleted tbe  filling  out  of  tbe  applications.    It 
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certainly  cannot  be  Bald  that  In  bo  doing  he 
acted  as  agent  for  the  plaintiff.  We  are  of 
opinion  that  bis  relation  to  the  business  In 
band  was  practically  that  of  his  employer, 
who  certainly  would  have  been  a  competent 
witness  to  testify  to  the  facts  elicited  from 
bis  cleric 

[2]  Error  la  assigned  npon  the  ruling  of 
the  court  permitting  the  plaintiff  to  disclose 
the  details  of  his  bargain  with  Mrs.  Clark 
at  the  time  he  purchased  the  horsea  It 
was  his  claim  that  the  $2,000  cash  paid  at 
the  time  of  the  purchase  was  paid  for  the 
borse  Gascon,  for  the  reason  that  Mrs. 
Clark  claimed  that  a  note  was  still  outstand- 
ing on  said  horse,  and  that  It  was  necessary 
for  her  to  have  the  cash  to  pay  for  that  horse 
and  some  other  obligations.  It  is  urged  on 
behalf  of  the  defendant  that  this  testimony 
should  have  been  excluded,  because  it  was 
the  conclusion  of  the  witness  as  to  how  the 
money  paid  was  applied,  and  as  to  the  de- 
tails of  the  transaction.  We  do  not  think  the 
testimony  open  to  this  objection,  it  was  a 
narration  of  alleged  facts  and  not  In  any 
sense  an  assertion  of  the  conclusions  of  the 
witness. 

[S]  It  Is  next  urged  that  the  court  erred  in 
submitting  the  question  of  the  sufficiency  of 
the  notice  to  the  Jury.  Many  authorities 
are  cited  npon  this  point  by  defendant's  coun- 
sel, among  them  the  following:  Illinois  Live 
Stock  Ins.  Co.  V.  Klrkpatrick,  61  lU.  App.  74 ; 
Green  y.  Northwestern  tdve  Stock  Ins.  Co., 
87  Iowa,  358,  54  N.  W.  349;  Alston  v.  North- 
western Live  Stock  Ins.  Co.,  7  Kan.  App.  178, 
53  Pac.  784;  Johnston  v.  Northwestern  Live 
Stock  Ina.  Co.,  107  Wis.  337,  83  N.  W.  641; 
Swain  V.  Insurance  Co.,  165  Mass.  321,  43  N. 
E.  105.  Without  determining  whether  the 
question  should  have  been  submitted  to  the 
Jury  (Griffey  v.  Insurance  Co.,  100  N.  T.  417, 
3  N.  B.  309,  53  Am.  Bep.  202 ;  Carpenter  v. 
Ins.  Co.,  135  N.  Y.  298,  31  N.  B.  1015;  Mc^ 
Nally  T.  Insurance  Co.,  137  N.  T.  380,  33  N. 
B.  475 ;  Hamden  v.  Insurance  Co.,  164  Mass. 
382,  41  N.  E.  658,  49  Am.  St  Kep.  467)  or 
passed  upon  by  the  court,  we  are  of  opinion 
that  the  defendant  was  not  injured  by  such 
submission.  Under  the  circumstances  sur- 
rounding this  case,  as  disclosed  by  the  rec- 
ord, we  think  that  the  sending  of  the  tele- 
gram at  8:30  in  the  morning  was  a  reason- 
able compliance  with  the  "forthwith"  re- 
quirement of  the  policy.  We  had  occasion  to 
consider  the  legal  meaning  of  the  term  "forth- 
with" in  the  case  of  Walker  v.  City  of  De- 
troit, 138  Mich.  638,  101  N.  W.  809.  We 
there  said: 

"The  term  'forthwith'  does  not  in  all  cases 
mean  'instanter,'  but  may  and  often  does  have  a 
relative  meaning,  and  may  mean  'all  reasonable 
celerity,'  or  'all  reasonable  dispatch,'  'with  rea- 
sonable and  proper  diliKenc&'  13  Am.  &  Eng. 
Enc.  Law  (2d  Bd.)  p.  1157  et  seq.  And  what  is 
a  reasonable  time  depends  on  the  circumstances 
of  each  case.  Anderson  v.  GoS,  72  CaL  73  [13 
Pac.  73, 1  Am.  St  Rep.  34]." 


The  horse  fell  serloudy  ill  about  10:80  p. 
m.  From  that  time  on  during  the  night  the 
plaintiff,  part  of  the  time  with  one  veterina- 
ry surgeon  and  part  with  two,  worked  over 
him  in  a  fruitless  endeavor  to  save  his  life. 
He  testified  that  he  filed  his  telegram  about 
8:30  a.  m.  It  was  not  actually  transmitted 
until  nearly  12  o'clock.  This  delay  in  trans- 
mission was  apparently  In  no  sense  due  to 
the  negligence  of  the  plaintiff.  It  should  per- 
haps be  noted  that,  while  the  policy  requires 
"forthwith"  notice  by  telephone  or  telegraph, 
the  application  signed  by  the  plaintiff  con- 
tains the  agreement  of  warranty  that  he  will 
send  such  notice  "forthwith  by  registered 
mall  or  telegraph."  The  policy  makes  the 
application  a  part  of  the  contract  and  the 
plaintiff  would  clearly  have  acted  within 
bis  legal  rights  had  he  sent  the  notice  by 
registered  mall  Instead  of  telegram,  in  whldi 
event  It  would  not  have  reached  the  plaintiff 
until  a  mucb  later  hour  than  the  telegram. 
In  fact,  did.  We  think  that  the  court  might 
with  entire  propriety,  have  withdrawn  the 
question  from  the  consideration  of  the  Jury 
and  himself  determined,  as  a  matter  of  law, 
that  the  notice  as  sent  was  a  reasonable  coot- 
pUance  with  the  policy  requirement 

[4,  6]  Error  Is  assigned  upon  the  raling  of 
the  court  In  permitting  the  plaintiff  to  testi- 
fy that.  In  signing  the  application,  he  had  no 
intention  of  committing  fraud.  The  assign- 
ment is  without  merit  for  the  reason  that 
the  court.  In  submitting  the  question  of  fraud 
to  the  Jury,  instructed  them: 

"But  I  also  charge  yon  that  in  that  respect 
it  is  the  law  in  this  state  that  if  a  party  truth- 
fully states  the  facts  to  the  agent  who  (ills  ont 
the  answers  to  the  questions  npon  the  applica- 
tion, and  the  party  securing  the  insurance  does 
not  read  over  the  application  and  does  not  have 
it  read  over  to  him,  so  that  he  has  no  reason  to 
believe  or  know  that  the  application  is  not  ex- 
actly like  the  answers  that  he  has  made,  then 
he  may  recover  and  is  not  gnilty  of  fraud,  even 
though  the  agent  places  different  figures  or  dif- 
ferent statements  or  answers  to  the  questions 
than  the  pcurty  gave." 

It  is  therefore  apparent  that  tbe  question 
of  Intent  was  not  submitted  to  tbe  Jury.  We 
think  this  portion  of  the  charge,  which  is  the 
siibject  of  an  exception,  1b  warranted  under 
the  following  authorities:  Insurance  (3o.  v. 
Lewis,  30  Mich.  41;  Temmlnk  v.  Insurance 
Co.,  72  Mich.  388,  40  N.  W.  469 ;  Van  Houten 
V.  Insurance  Co.,  110  Mich.  682,  68  N.  W. 
982;  Perry  y.  Insurance  Co.,  147  Mich.  645, 
111  N.  W.  195;  Clark  ▼.  Insurance  Cio.,  179 
Mich.  131,  146  N.  W.  336. 

[6]  The  refusal  of  tbe  court  to  strike  out 
that  portion  of  the  testimony  of  tbe  plaintiff 
relating  to  facts  equally  within  the  knowl- 
edge of  defendant's  agent  was  correct  The 
testimony  came  In  without  objection  or  ex- 
ception. Counsel  cannot  sit  by  and  permit 
Incompetent  testimony  to  be  Introduced  with- 
out objection  and  afterwards,  wben  it  is 
found  to  be  unsatisfactory,  have  it  stricken 
from  the  record.  Berryman  v.  Graham,  21 
N.  J.  Eq.  870;  Quin  T.  Lloyd,  41  N.  I.  349; 
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Barbler  v.  Tomg,  116  Mldhi.  100,  72  N.  W. 
1096      Other  assignments  of  error,  in  oor 
opinion,  do  not  require  consideration. 
The  jndgment  la  affirmed. 

The  late  Justice  McALVAY  took  no  part 
in  this  decision. 


DETROIT  MUSEUM  OF  ART  et  at  t.  BNG- 

EL,  Controller  of  the  City  of  Detroit 

(No.  296.) 

(Supreme  Court  of  Michigan.     July  23,  1915.) 

Status  *=>119  —  Puwds  —  OoNSTrrcnoNAi. 

PbOVISIONS— PRIVATB     PUBPOSE  —  AbT    MU- 

SEITU. 

The  Detroit  Museum  of  Art  was  incorpo- 
rated under  Pub.  Acta  1885,  No.  3,  as  a  private 
corporation ;  and  Loc.  Acts  1899,  No.  429, 
amended  the  city's  charter,  and  empowered  its 
common  council  to  appropriate  for  the  support 
of  the  museum  a  sum  not  to  exceed  $20,000  an- 
nually, and  Loc.  Acts  1903,  No.  489,  i  66,  em- 
powered the  common  council  to  appropriate  such 
sum  payable  from  its  general  fund,  on  the  ex- 
press condition  that  the  museum  should  be  free' 
to  the  public,  subject  to  reasonable  regulations 
of  its  trustees.  Thereafter  the  museum  convey- 
ed its  property  to  the  city,  retaining  control  in 
the  hands  of  a  board  of  trustees,  servin;;  without 
pay,  a  minority  of  whom  were  to  be  appointed 
by  the  board  of  aldermen.  Const,  art  10,  S 
12,  declares  that  the  credit  of  the  state  shall  not 
be  granted  to  or  in  aid  of  any  person  or  corpora- 
tion, public  or  private.  Held,  that  the  corpora- 
tion remained  a  private  corporation,  and  that 
while  its  object  was  a  public  one  in  the  sense  of 
being  conducted  for  the  public  benefit  it  was  not' 
a  "public  corporation,"  within  the  meaning  of 
the  taxing  laws,  unless  managed  and  controlled 
by  the  city,  and  that  Loc.  Acts  1908,  No.  480, 
violated  the  constitutional  provision,  so  that 
mandamus  would  not  lie  to  compel  the  city 
comptroller  to  pay  the  director's  salary  for 
which  appropriation  had  been  made. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.   I   118;   Dec.   Dig.   fisalld. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public  Corporation.] 

Brooke,  C.  J.,  and  Moore,  J.,  dissenting. 

Certiorari  to  Circuit  Court,  Wayne  Coun- 
ty; Philip  T.  Van  Zlle,  Judge. 

Mandamus  by  the  Detroit  Museum  of  Art 
and  Clyde  H.  Burroughs  against  Oeorge 
Bngel,  City  Controller  of  the  aty  of  Detroit 
Judgment  for  plaintiffs,  and  defendant  brings 
certiorari.    Writ  denied,  and  case  reversed. 

Argued  before  BROOKH;  C.  J.,  and  KUHN, 
MOORE,  STONED  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

Richard  I.  Iawbou,  of  Detroit,  for  appel 
lant  Stevenson,  Carpenter,  Bntzel  A  Backus, 
of  Detroit  (William  L.  Carpenter,  of  Detroit, 
of  counsel),  for  appellees. 

MOORE,  J.  (dissenting).  In  the  spring  of 
1885  40  residents  of  the  dty  of  Detroit  each 
of  whom  had  contributed  $1,000,  organized 
the  Detroit  Museum  of  Art  That  organiza- 
tion was  made  under  Act  No.  8  of  the  Public 
Acts  of  1885,  entitted  "An  act  for  the  forma- 
tion of  corporations  for  the  cultivation  of 
art"    Some  of  the  provisions  of  the  act  read: 


"Such  corporations  shall  have  power  to  acquire 
and  hold  such  real  estate  as  is  suitable  for  the 
site  of  such  art  buildings  as  it  may  erect  or 
maintain  thereon,  to  receive  and  use  such  gifts, 
contributions,  devises,  and  bequests  as  may  be 
made  to  it  for  art  purposes ;  to  receive,  acquire, 
collect,  and  own  paintings,  sculpture,  engravings, 
drawings,  pictures,  coins,  and  other  works  of  art 
and  to  institute,  maintain,  or  assist  schools  for 
the  teaching  of  art 

"The  public  exhibition  of  ita  collection  of 
works  of  art  shall  be  the  duty  of  every  such 
corporation,  and,  as  soon  as  it  shall  be  pre- 
pared to  do  so,  it  shall,  under  reasonable  reg- 
ulations, and  without  any  Improper  discrimina- 
tions, open  its  buildings  and  art  collection  to  the 
general  public. 

"Any  person  who  shall  contribute  to  any  sudi 
corporation,  in  money  or  property,  one  thousand 
dollars,  or  more,  shall  be  a  member  there- 
of.   ••    • 

"The  affairs  of  said  corporation  shall  be  man- 
aged by  a  board  of  trustees,  the  number  of  which 
shall  be  regulated  by  by-law,  but  in  no  case  shall 
the  number  be  less  than  four,  nor  more  than  six- 
teen. Three-fourths  of  said  trustees  shall  be 
elected  by  the  members  of  the  corporation,  from 
their  own  number.  The  other  one-fourth  of  such 
trustees  shall  be  appointed  from  resident  free- 
holders, by  the  board  of  aldermen  of  the  city 
where  such  corporation  is  situated,  upon  the 
nomination  of  the  mayor.    *    «    • 

"The  president  and  trustees  shall-  serve  with- 
out compensation.     *     •     • 

"All  gifts,  devises,  or  bequests  made  to  any 
such  corporation,  and  all  its  income,  shall  be 
faithfully  used  for  the  purposes  for  which  snofa 
corporation  was  organized;  and  no  dividend  in 
money  or  property  shall  ever  be  made  by  such 
corporation  among  its  members. 

"The  character  and  purposes  of  such  corpora- 
tion shall  not  be  changed,  nor  its  general  art  col- 
lection be  sold,  incumbered,  or  disposed  of,  un- 
less authorized  by  the  Legislature  of  this  state 
upon  the  concurrent  request  of  said  corporation, 
and  of  the  mayor  and  board  of  aldermen  of  the 
city  in  which  it  is  situated." 

The  articles  of  Incorporation  were  filed  on 
the  16th  day  of  April,  1886,  and  In  them  it 
is  provided  with  a  life  of  SO  years.  In  the 
year  1899  (Loc,  Acta  1899,  Na  429)  the  Legis- 
lature by  an  amendment  to  the  charter  of  the 
city  of  Detroit  empowered  the  common  coun- 
cil to  appropriate  each  year  for  the  support) 
of  the  Detroit  Museum  of  Art  a  sum  not  to 
^ceed  $20,000  in  any  one  year,  and  appro- 
priations were  made  under  this  provision.  In 
the  year  1903  the  Detroit  charter  was  amend- 
ed so  as  to  read  as  follows: 

"Sec.  66.  The  common  council  shall  also  have 
power  to  appropriate  each  year  for  the  support 
of  the  Detroit  Museum  of  Art,  such  sum  not  ex- 
ceeding twenty  thousand  dollars  in  any  one  year 
as  it  may  deem  necessary,  which  sum  shall  be 
paid  from  the  general  fund:  Provided,  how- 
ever, such  appropriation  shall  be  made  upon 
the  express  condition  that  admittance  to  said 
museum  shall  be  free  to  the  public  at  all 
times,  subject  to  such  reasonable  regulations 
as  to  the  hours  as  the  board  of  trustee  of 
said  Detroit  Museum  of  Art  may  establish.  The 
common  council  shall  also  have  power  to  appro- 
priate from  time  to  time  such  sums  as  is  neces- 
sary for  the  purpose  of  erecting  an  additional 
building  or  buildings  for  the  Detroit  Museum  or 
Art,  which  sums  shall  be  paid  from  the  general 
fund.  The  common  council  shall  also  have  power, 
with  the  approval  of  the  board  of  estimates,  for 
the  purpose  of  erecting  such  additional  building 
or  buildings  for  said  museum  of  art  to  borrow 
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npon  the  beat  terms  it  can  make  and  fo^  Bach 
time  aa  it  shall  deem  expedient,  suc^  sums  of 
money  as  it  shall  deem  necessary,  not  exceeding 
the  sum  of  fifty  thousand  dollars,  and  shall  have 
anthoritr  to  Issue  bonds  pledging  the  faith  and 
credit  of  said  city  for  the  payment  of  the  prin- 
cipal and  interest  of  said  bonds,  which  bonds 
shall  be  denominated  'Detroit  Museum  of  Art 
Bonds,'  of  the  city  of  Detroit  and  shall  bear  in- 
terest not  exceeding  four  per  cent,  per  annum." 
Act  No.  489  of  the  Local  Acts  of  1903. 

In  1904  a  $50,000  bond  Issue  was  author- 
ized by  the  common  conncil  and  approred  by 
fhe  board  of  estimates  In  accordance  witb 
L«cal  Act  No.  489.  Mandamus  proceedings 
were  instituted  In  the  Wayne  drctilt  court 
to  test  the  validity  of  said  bond  issue,  and 
Judge  Mandell  sustained  said  act  and  held 
the  bonds  valid.  This  decision  was  never 
reviewed.  The  bonds  were  issued  and  with 
the  proceeds  additional  buildings  were  erect- 
ed. Before  these  bonds  were  Issued  the  dty 
of  Detroit  and  the  Detnrit  Museum  of  Art 
entered  into  an  agreement  by  which  the 
Museum  'building  and  real  estate  then  owned 
by  said  relator  were  conveyed  to  the  dty  of 
Detroit  upon  the  conditions  in  the  agreement 
contained.  The  control  of  the  institution  was 
continued  in  the  hands  of  the  board  of 
trustees  of  the  Museum  of  Art,  but  admit- 
tance to  the  museum  from  then  until  now 
bas  been  free  to  the  public. 

From  1899  tintll  now  tbe  dty  of  Detroit  has 
made  an  appropriation  each  year  for  the 
maintenance  of  the  museum.  The  form  of 
fhe  appropriation  for  the  year  commendng 
July  1,  1914,  and  ending  June  80,  1916,  is 
shown  by  the  following  quotation  from  the 
report  of  the  board  of  estimates,  which  was 
subsequently  adopted  by  the  common  coun- 
dl: 

Resolved,  that  the  estimates  for  the  mainte- 
nance of  the  several  munidpal  departments  of 
the  city  of  Detroit  for  tbe  fiscal  year  ending 
Jane  SO,  1915^  be  and  are  hereby  allowed  for 
the  purposes  and  in  the  amounts  as  bereinbelow 
spedfically  set  forth : 

Art  Mnsenm— Malntenanca. 

Acting  director |3,000  00 

One  librarian 1,100  00 

Two  custodians,  at  $1,000 2,000  00 

Three  janitors,  at  $720 2,160  00 

One  engineer  780  00 

One  watchman 720  00 

One  stenographer 720  00 

Bepairs  and  improvements 1,000  00 

General  expense 2,600  00 

Printing    700  00 

Fuel    600  00 

Postage    200  00 

Library    200  00 

Bxhibitions  2,000  00 

Purchase  additions  to  museum  collec- 
tion    1,000  00 

Mr.  Borrongbs  is  acting  director  of  the 
Museom  of  Art  Hla  dntles  are  In  part  as 
follows: 

The  director  of  tiM  museum  shall  be  the  chief 
executive  officer  thereof.  He  shall  in  person  or 
by  assistant  have  direct  charge  of  the  museum 
and  administration  of  same,  subject  to  such  lim- 
itations or  restrictions  as  the  {>oard  may  impose. 
He  shall  execute  the  orders  of  the  boud  or  its 
owimittees.    Be  shall  submit  to  the  board,  or 


the  proper  .committees,   snch  plans  as  in  his 

judgment  will  make  the  museum  more  efficient 
and  such  methods  as  may  seem  to  him  improve- 
ments upon  those  in  use. 

December  19,  1914,  Mr.  Burroughs  present- 
ed a  voucher,  duly  verified  under  oath,  for 
hla  salary  for  one-half  mouth  to  the  con- 
troller ot  Detroit,  and  demanded  a  warrant 
upon  the  dty  treasury  of  Detroit  for  the  sum 
of  $125  in  payment  of  his  services  for  the 
one-half  month  ending  December  15,  1914. 
Di)on  the  advice  of  the  corporation  counsel 
of  the  dty  of  Detroit  the  controller  refused 
to  pay  the  salary  of  Mr.  Burroughs.  The 
drcuit  court  issued  a  mandamus,  directing 
the  controller  to  pay  Mr.  Burroughs'  salaiy. 
This  is  certiorari  to  review  that  action. 

The  dty  attorney  assigns  seven  reasons 
for  saying  that  Act  No.  480  of  the  Local  Acts 
of  1903  is  unconstitutional.  These  can  all 
be  discussed  under  two  heads,  viz.: 

1.  It  is  the  use  of  public  funds  for  a 
private  purpose. 

2.  It  is  a  violation  of  section  12,  art  10, 
of  the  Michigan  Oonstitution  of  1908  read- 
ing: 

"The  credit  of  tbe  state  shall  not  be  granted 
to,  nor  in  aid  of,  any  person,  association  or  cor- 

S oration,  public  or  private"  (citing  People  v. 
alem,  20  Mich.  462,  4  Am.  Bep.  loO;  People 
ex  rel.  Bay  City  v.  State  Treasurer,  23  Mich. 
499;  Dodge  v.  Van  Buren  Circuit  Judge.  118 
Mich.  189,  190,  TO  N.  W.  316 :  Michigan  Sugar 
Co.  V.  Auditor  General.  124  Mich.  674,  83  N. 
W.  626,  66  U,  R.  A.  329,  83  Am.  St  Rep.  S54 ; 
State  ex  reL  V.  St  Louis,  216  Mo.  47,  116  S.  W. 
534 ;  Citizens'  Savings  &  Loan  Association  v. 
Topeka  City,  87  U.  S.  [20  WaU.]  66^22  L.  Ed. 
456;  Cole  v.  City  of  La  Grange,  113  TJ.  S.  1,  6 
Sup.  Ct  416,  28  L.  Ed.  896;  St  Mary's  Indns- 
trial  School  for  Boys  v.  Brown  et  al.,  46  Md. 
310;  Curtis  v.  Whipple,  24  Wis.  350,  1  Am. 
Rep.  187;  State  ex  rel.  v.  Switzler,  143  Mo. 
287,  46  S.  W.  246,  40  li.  B.  A.  280,  &  Am.  St 
Rep.  663). 

The  first  three  of  the  Michigan  cases  relate 
to  attempts  to  use  public  funds  in  aid  of  rail- 
roads owned  by  their  stockholders.  The 
fourth  Michigan  case  relates  to  an  attempt 
to  use  public  funds  for  the  benefit  of  those 
growing  sugar  beeta  Clearly  these  cases 
are  not  controlling. 

It  is  said  by  the  dty  attorney  that  the 
case  of  State  ex  reL  St  Louis  is  on  all  fours 
with  the  instant  case.  An  examination  of 
the  case  will  show  that  in  many  respects  it 
resembles  the  instant  case.  The  proceeding 
was  mandamus  to  compel  the  authorities  of 
the  dty  of  St  Louis  to  turn  over  to  the  St. 
Louis  School  and  Museum  of  Fine  Arts — a 
department  of  Washington  University — upon 
its  vouchers  money  which  had  been  raised 
by  taxation  for  the  support  of  that  museum. 
The  case  is  unlike  the  instant  case  because 
of  a  provision  in  the  Constitution  of  Mis- 
souri (section  6,  art  9),  which  reads  that: 

''No  such  municipality  can  make  any  appropri- 
ation or  donation,  nor  loan  its  credit  to  or  in  aid 
of  any  college  or  institution  of  learning  or  other 
institution  whatsoever,  whether  created  for  or  to 
be  controlled  by  the  state  or  any  person  whats» 
ever,  except  the  municipal  ctoporation  itself." 
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Tbe  omdusion  of  the  opinion  reads: 
"Learned  counsel  for  relator  has  filed  a  most 
elaborate  brief  to  demonstrate  that  the  Art  Mu- 
Beum  Is  a  public  use,  and  the  right  and  power 
of  the  city  to  act  as  trustee  to  such  trust,  and, 
without  controverting  any  of  the  propositions 
involved  in  that  discussion,  the  conclusion  at 
which  we  have  arrived,  that  the  relator  is  but  a 
subsidiary  agency  of  Washington  T-'niversity, 
•  •  *  and  that  the  tax  for  which  relator 
sues  in  this  case  •  •  *  is,  after  all,  but  a  do- 
nation to  Washington  University  for  its  Depart- 
ment of  Art,  •  •  •  forbids  us  to  review  the 
great  number  of  cases  collected.  •  •  •  In 
our  opinion  the  tax  fund  •  •  •  is  but  a  do- 
nation to  Washington  University,  a  private  cor- 
porntion,  and  to  that  extent  it  is  in  violation  of 
the  Constitution  of  this  state  and  the  provisions 
thereof,  which  have  hereinbefore  been  set  forth 
at  length." 

The  cases  in  87  U.  S.  and  113  U.  S.  were 
efforts  to  use  public  funds  in  aid  of  private 
manufacturing  plants.  Without  analyzing 
in  detail  the  other  cases,  it  may  be  said  of 
them  that  they  are  easily  distinguishable 
from  tlie  instant  case. 

In  the  case  before  us  it  was  provided  in 
the  original  act  that  the  trustee  should  serve 
without  pay,  that  no  dividend  in  money  or 
property  should  ever  be  made  among  the 
members  of  the  corporation,  and  that  its 
property  could  not  be  alienated  unless  au- 
thorized by  the  Legislature  upon  the  concur- 
rent request  of  the  cori)oratlon  and  of  the 
mayor  and  board  of  aldermen.  It  is  also  pro- 
vided that  one-fourth  of  the  trustees  should 
be  appointed  hy  the  board  of  aldermen,  and 
from  the  beginning  it  was  provided  that 
without  any  improper  discriminations  the  art 
collection  diould  be  open  to  the  general  pub- 
lic. For  years  the  dty  of  Detroit  has  owned 
the  building  in  which  the  art  collection  is 
housed,  and  the  management,  since  the  bond 
issue  mentioned,  is  bound  to  admit,  and  does 
admit,  free  of  charge  the  public  to  the  art 
exhibits.  We  think  it  clear  that  the  purpos- 
es are  public  and  not  private. 

The  authority  conferred  upon  the  council 
to  make  the  appropriation  is  permissive,  and 
tbe  counsel  may  surround  the  appropriation 
with  such  safeguards,  if  any  more  are  need- 
ed, as  are  reasonable  and  proper.  In  tbe 
instant  case  the  appropriation  was  passed 
npon  by  the  board  of  estimates  and  the  com- 
mon council,  and  was  within  their  powers. 
The  controller  should  Issue  the  warrant  as 
prayed. 

The  writ  of  certiorari  should  be  dismissed, 
and  the  Judgment  should  be  affirmed. 

BROOKE,  C.  J.,  concurred  with  MOORE,  J. 

BIRD,  J.  The  conclusion  reached  by  Mr. 
Justice  MOORE  in  this  case,  in  my  opinion, 
infringes  the  constitutional  provision  that: 

"Tbe  credit  of  the  state  shall  not  be  granted 
to,  nor  in  aid  of  any  person,  association  or  cor- 
poration, public  or  private."    Art.  10,  sec.  12. 

Mr.  Justice  MOOBE  appears  to  have  been 
moved  in  the  main  to  his  conclusion  in  this 
case  by  the  existence  of  three  facts,  namely : 
First,  that  tbe  object  of  the  corporation  la 


a  public  one;  second,  that  tbe  dty  has  the 

title  to  the  property;  third,  that  the  dty 
has  a  representation  on  the  board. 

It  is  conceded  that  the  Detroit  Museum  of 
Art  was  Incorporated  as  a  private  corpora- 
tion, and  it  must  be  conceded  that  it  is  now 
a  private  corporation,  unless  its  organization 
lias  been  changed.  It  has  surrendered  its 
real  property  to  the  city  and  granted  to  it  a 
minority  representation  on  the  board  of  di- 
rectors, but  it  is  still  managed  by  a  private 
board  of  directors.  Then  Just  how  and  when 
was  the  character  of  this  corporation  chang- 
ed, so  that  it  could  be  the  lawful  recipient 
of  public  funds?  It  is  said  that  its  object 
is  a  public  one.  Grant  that  this  is  so,  the 
change  cannot  be  ascribed  to  this  fact,  as 
its  object  now  is  the  same  as  it  was  when  it 
was  first  organized.  It  is  of  no  importance 
how  pnbllc  the  alms  and  purposes  of  tbe  cor- 
poration may  be,  unless  It  takes  on  the  form 
of  a  munidpai  agency,  it  is  still  under  the 
ban  of  the  constitutional  inhibition. 

It  is  also  urged  that  the  dty  has  title  to 
the  real  estate  heretofore  owned  by  the  cor- 
poration. The  fact  that  a  private  corpora- 
tion has  divested  itself  of  its  property  does 
not  change  its  character  as  a  private  corpo- 
ration. To  be  sure  its  resources  are  lessened 
but  its  privileges  and  franchises  remain  the 
same.  Neither  does  the  fact  that  the  prop- 
erty has  vested  in  tbe  dty  work  any  change 
in  it.  The  transfer  simply  operates  as  a  se- 
curity to  the  city,  and  makes  it  less  probable 
that  tbe  assistance  rendered  by  it  will  be  in 
vain.  If  a  conveyance  of  some  or  all  of  its 
property  to  the  dty  converts  this  private 
corporation  into  a  munidpai  agency,  there 
would  seem  to  be  no  good  reason  why  the 
corporation  wliicb  owns  the  Detroit  Oi>era 
House  might  not  follow  the  example  of  re- 
lator, and  receive  aid  In  the  same  way. 

Another  argument  in  behalf  of  relator  Is 
that  the  dty  has  representation  on  tbe  board. 
The  representation  which  the  dty  Is  given 
upon  the  board  Is  a  minority  representation, 
and  does  not  carry  with  it  control  of  its  af- 
fairs. The  dty  has  no  power  to  remove  the 
manager  it  it  shall  conclude  he  is  dishonest 
or  Incompetent ;  neither  has  it  tbe  power  to 
enforce  the  appointment  of  any  particular 
person  as  manager  if  that  position  were  va- 
cant If  some  lover  of  art  should  donate 
i|ilOO,000  to  relator,  would  the  dty  have  any 
voice  in  its  expenditure  or  tuvestment?  And 
if  any  portion  of  It  were  embezzled,  could  the 
wrongdoer  be  prosecuted  under  the  statutes 
provided  for  the  punlshm«it  of  public  offi- 
cials? It  may  be  said  that  Oils  control  could 
be  brought  about  in  part  Indirectly  by  co- 
ercion by  withholding  future  appropriations, 
but  that  hardly  answers  the  point  that  the 
dty  has  no  such  control  aa  it  can  enforce  in 
the  courts. 

The  same  rule  of  construction  shonld  apply 
in  this  case  that  has  been  applied  to  the 
many  attempts  made  by  munidpallties  in 
this  state  to  aid  railroad  and  industrial  proj- 
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ects.  People  v.  Salem,  20  Mlcb.  452,  4  Am. 
Rep.  400;  People  ex  rel.  Bay  City  v.  State 
Treasurer,  23  Mich.  499 ;  Dodge  v.  Van  Buren 
Circuit  Judge,  118  Mich.  189,  76  N.  W.  315 ; 
Michigan  Sugar  Co.  y.  Aud.  General,  124 
Mich.  674,  83  N.  W.  625,  56  li.  B.  A.  329,  88 
Am.  St  Rep.  354;  Michigan  Com  Improve- 
ment Association  y.  Auditor  (general,  150. 
Mich.  60,  113  N.  W.  682. 

The  case  at  bar  does  not  differ  In  princi- 
ple, but  only  In  degree,  from  the  cases  cited. 
Tbe  act  creating  this,  corporation  was  very 
deyerly  deylsed  to  diminish  the  objections 
which  were  raised  In  those  cases,  and  which 
might  be  raised  under  this  constitutional 
proylsion,  but  the  fact  still  remains  that  It 
Is  a  private  corporation.  A  similar  attempt 
was  made  In  St.  Louis,  Mo.,  to  extend  public 
aid  to  an  art  museum  under  similar  condi- 
tions, and  one  of  the  idaims  of  the  relator 
there,  was  that: 

"The  said  St.  Louis  School  and  Museum  of 
Fine  Arts  is  established,  regulated,  and  conduct- 
ed in  the  same  manner  and  upon  the  same  gener- 
al plan  and  scheme  as  are  all  of  tbe  art  museums 
of  the  world,  and  particularly  the  art  museums 
in  the  cities  of  New  Yorlt,  Buffalo,  Chicago, 
Cleveland,  Detroit,"  etc. 

But  the  courts  of  that  state  withheld  their 
sanction  on  the  ground  that  money  cuold  not 
be  legally  collected  as  taxes  and  turned  over 
to  a  prlyate  corporation  to  disburse.  State 
ex  rel.  v.  St.  Louis,  216  Mo.  47, 115  S.  W.  534. 
A  like  conclusion  was  reached  under  similar 
constitutional  provisions  in  the  case  of  St. 
Mary's  Industrial  School  for  Boys  v.  Brown 
et  al.,  46  Md.  810.  Bvery  argument  made  in 
behalf  of  relators  in  the  case  at  bar  is  an< 
swered  in  those  cases  adversely  to  their  con- 
tention. 

The  object  and  purpose  of  relator  Is  a  pub- 
lic purpose  in  the  sense  that  it  is  being  con- 
ducted for  the  public  benefit,  but  It  is  not  a 
public  parpose  within  the  meaning  of  our  tax- 
ing laws,  unless  K  is  managed  and  c(»itroIled 
by  the  public.  As  matters  now  stand,  the 
people  who  are  called  upon  to  pay  the  taxes 
and  furnish  the  money  have  no  voice  in  tbe 
selection  of  the  servants  of  relator;  neither 
have  they  any  voice  in  the  selection  of  a  ma- 
jority of  the  board  of  directors  who  control 
and  manage  its  afTairs.  It  was  said  by  Mr. 
Justice  Campbell  that: 

"Taxes  and  loans,  when  authorized  to  be  rais- 
ed by  any  public  body,  must  be  raised  under  the 
implied  condition  that  they  are  to  be  applied  to 
the  public  uses  under  the  control  or  care  of  that 
body."  Atty.  Gen.  v.  Bd.  of  Supervisors  of  Bay 
County,  34  Mich.  46. 

This  has  always  been  the  policy  of  our  law, 
and  no  instance  has  been  pointed  out  where 
one  other  than  a  public  official,  either  by  elec- 
tion or  appointment,  has  had  charge  of  the 
disbursement  of  public  funds. 

Had  this  court  been  called  upon  to  pass  np- 
on  this  question  before  the  corporation  trans- 
ferred Its  property  to  tbe  city  and  gave  it  a 
representation  on  the  board,  it  probably 
would  have  found  little  difficulty  in  denying 


the  writ  Qp<»  constitutional  grounds.  What 
the  relator  has  since  done  has  made  no  ma- 
terial change  in  its  character  as  a  private  cor- 
poration. It  has  not  thereby  been  changed 
from  a  private  coriMratlon  to  a  municipal 
agency.  The  most  that  can  be  said  of  the  sit- 
uation, as  counsel  for  the  respondent  sug- 
gests. Is  that  Immunity  from  the  constitu- 
tional provision  is  claimed  upon  the  ground 
that  the  city  has  gone  into  partnership  with 
a  private  corporation.  In  other  words,  if  the 
state  has  no  interest  in  a  private  corporation, 
granting  it  aid  would  be  in  violation  of  the 
Constitution.  If  It  has  some  interest,  how- 
ever slight,  the  constitutional  inhibition  does 
not  apply.  And  right  here  the  great  danger 
lies.  If  we  are  to  say  that  this  constitutional 
safeguard  against  an  Improper  use  of  public 
money  is  to  be  sailed  around  by  a  private  cor- 
poration conveying  to  the  municipality  a  part 
or  all  of  its  property,  and  giving  it  a  minor- 
ity representation  on  its  board,  then  that  pro- 
vision will  be  of  little  use  in  the  future  in 
protecting  the  people  against  reckless  and  ex- 
travagant use  of  public  fimds.  I  am  of  the 
opinion  that  the  writ  should  be  denied,  and 
the  case  is  reversed. 

STONE,      KUHN,      OSTRANDHR,      and 
STEBRE,  JJ.,  concurred  with  BIRD,  J. 

Tbe  late  Justice  McALVAT  took  no  part  In 
this  decision. 


SMALL  et  al.  y.  NEWAYGO  CIRCUIT 

JUDGE.     (No.  838.) 

(Supreme  Court  of  Michigan.     July  23,  1916.) 

1.  ExKotiTiON  «=»158— Stay— Bond— DiUFEC- 
TiVK  Execution— Nbw  Bond. 

A  motion  to  withdraw  a  bond  for  stay,  for 
purpose  of  motion  for  new  trial,  or  other  steps 
as  advised,  and  to  substitute  one  properly  ex- 
ecuted, being  before  the  court  when  consider- 
ing a  motion  to  strike  the  aUeged  defectively 
executed  bond,  the  first  motion  should  be  grant- 
ed, and  tlm  latter  denied,  under  Comp.  Laws 
1807,  fl  10409,  10410,  providing  that  when  a 
bond  required  by  law  of  a  person  to  entitle  him 
to  any  right  or  privilege  conferred  by  law  is 
given,  and  is  defective  in  any  respect,  the  court 
authorized  to  receive  it,  if  perfect,  may,  on 
application,  amend  it  in  any  respect,  or  on  ap- 

gUcation  of  the  person  required  to  give  it  al- 
iw  a  new  one  to  be  substituted  in  its  place. 
[Ed.  Note.— For  other  cases,   see  Execution, 
Cent.  Dig.  §§  44^-450;   Dec.  Dig.  <S=al5S.] 

2.  Courts  ig=»207— Obiginai.  Jurisdiction 
OF  Appellate  Court— Mandamus— Objec- 
tions Not  Made  Below. 

The  claim  that  the  stay  bond  was  not  sea- 
sonably filed,  not  having  been  made  in  the 
lower  court,  will  not  be  considered  by  the  court, 
reviewing,  by  original  mandamus  proceeding, 
action  in  striking  it  out  aa  defectively  executed, 
and  not  allowing  substitution  of  one  properly 
executed. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec. 
Dig.  ®=5>207.] 

Original  mandamus  proceedings,  on  the  re- 
lation of  Fred  L.  Small  and  others,  against 
the  Newaygo  Circuit  Judge.    Writ  issued. 
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On  the  23d  or  24tli  day  of  December,  1914 
(upon  the  question  at  date  the  record  is  not 
clear),  one  John  McKlnley,  as  plaintiff,  se- 
cured a  Judgment  against  relators  herein,  as 
defendants,  In  the  circuit  court  for  the  coun- 
ty of  Newaygo.  Upon  the  same  day  an  ar- 
der  was  made  that: 

"All  proceedings  in  this  cause,  except  taxa- 
tion of  costs,  be  stayed  for  a  period  of  20  days, 
and  a  further  period  of  60  days  upon  the  filing 
of  a  good  and  sufficient  bond,  the  sureties 
thereon  to  justify  in  twice  the  amount  of  the 
judgment,  said  bond  to  be  approved  by  the 
clerk  of  this  court,  for  the  purpose  of  moving 
for  a  new  trial,  settling  a  bill  of  exceptions  or 
such  other  steps  as  counsel  may  advise." 

On  the  13th  day  of  January,  1915,  relators 
filed  a  bond  in  the  penal  sum  of  $2,200,  with 
Thomas  Rice,  William  Ll  Case,  and  H.  B. 
Woodward  as  sureties.  The  bond  was  ex- 
ecuted by  three  of  the  relators  in  person, 
and  by  the  other  six  of  the  relators  by  Fred 
In.  Small.  The  sureties  signed  the  Justifica- 
tion underneath  the  body  of  the  bond,  but 
did  not  sign  the  bond  in  any  other  place, 
though  they  are  named  in  the  body  of  the 
bond.  The  order  of  December  24th  required 
said  bond  to  be  approved  by  the  clerk  of  the 
court  Such  approval  does  not,  however, 
appear  anywhere  upon  the  bond,  although 
the  record  oif  the  circuit  court  disclosed  that 
It  was  received  by  the  county  clerk  on  Jan- 
uary IB,  1916.  On  January  16,  1916,  plain- 
tift's  costs  were  taxed  in  the  sum  of  $413.09. 
On  February  9,  1915,  plaintiff  moved  the 
court  below  for  an  order  striking  said  bond 
from  the  files  upon  the  following  grounds: 

"(1)  That  on  or  about  the  13th  day  of  Janu- 
ary, 1915,  a  paper  writing  purporting  to  be  a 
bond  to  stay  proceedings  on  judgment  in  said 
cause  was  received  uy  the  clerk  of  said  court, 
which  purported  bond  was  signed  by  only  three 
of  said  defendants  and  was  not  regularly  signed 
by  any  of  the  sureties  mentioned  therein, 

"{'2)  That  the  said  bond  was  not  approved 
by  the  circuit  judge,  nor  was  any  noUce  of 
the  time  and  ^lace  when  same  should  be  pre- 
sented to  circuit  judge  for  approval  ever  served 
upon  the  adverse  parties,  as  is  provided  by 
section  10356  of  Compiled  Laws  of  1897. 

"(3)  That  Fred  L.  Small,  one  of  said  defend- 
ants, subscribed  the  names  of  six  of  said  de- 
fendants to  said  purported  bond  without  any 
authority  from  said  defendants  to  do  so  what- 
soever. 

"(4)  That  said  purported  bond  Is  null  and 
void  for  want  of  proper  execution,  want  of 
proper  notice  of  approval,  and  as  the  same  re- 
mains a  part  of  the  record  and  tiles  in  said 
cause,  it  is  a  fraud  upon  said  court,  this  plain- 
tiff, and  said  defendants  who  did  not  sign 
same." 

Answering  said  application  the  attorney 
for  the  defendants  in  said  action  (relators 
here)  filed  the  following  afildavlt: 

"Albert  O.  Day  of  said  county  being  duly 
sworn  says  that  he  never  saw  the  bond  filed 
to  stay  proceedings  in  this  case  until  the  eve- 
ning of  February  10,  A.  D.  1916,  but  that  on 
the  14th  day  of  January,  1915,  George  Luton, 
one  of  the  attorneys  for  plnintiff,  told  affiant 
that  the  bond  had  been  filed,  and  on  said  10th 
day  of  February,  1915,  Qeorge  Shepard,  the 
clerk  of  this  court,  informed  affiant  that  on  or 
about  the  Monday  following  the  filing  of  the 
bond,  said  George  Luton  inspected  said  bond 


then  in  the  office  of  said  clerk.  Affiant  further 
says  that  no  exceptions  have  been  taken  to 
said  bond,  and  the  time  to  take  exceptions  has 
expired,  as  afiiant  understands  the  practice, 
because  the  plaintiff's  attorneys  have  had  more 
than  10  days  after  having  knowledge  of  the 
bond  being  in  the  clerk's  office  to  take  said  ex- 
ceptions; that  he  is  informed  by  the  stenog- 
raphers who  have  the  stenographic  record  of 
the  testimony  taken  in  the  case  that  a  copy  of 
the  testimony  taken  in  the  case  baa  been  pre- 
pared for  the  counsel  for  the  defendants  at  our 
expense  of  more  than  $86.  And  affiant  further 
says  that  the  judgment  rendered  in  this  case  is 
rendered  upon  a  joint  ^d  several  obligation, 
and  therefore  any  one  or  more  of  the  defendants 
are  entitled  to  appeal  from  said  judgment, 
without  the  concurrence  of  the  rest  of  the  de- 
fendants, or  even  against  the  wishes  of  the  re- 
mainder of  the  defendants,  and  that  the  appeal 
claimed  in  this  _  case  is  taken  in  the  utmost 
good  faith  and  is  being  prosecuted  as  fast  as 
possible,  and  plaintiff's  attorney  refused  this 
day  to  stipulate  to  allow  the  bond  to  be 
amended.  Albert  G.  Day. 

"Subscribed  and  sworn  to  before  me  Febrile 
ary  15,  1915.      John  Bailey,  Notary  Public." 

And  upon  the  same  day  made  the  foUowingr 
motion: 

"Now  comes  the  defendants  and  ask  leave  of 
the  court  to  withdraw  the  bond  mentioned  in 
the  affidavit  above  for  the  purpose  of  having  the 
sureties  therein  mentioned  sign  the  same,  and 
that  the  bond,  when  signed  by  said  sureties  or 
others  who  shall  justify,  be  filed  aa  of  the  13th 
day  of  January,  A.  D.  1915." 

The  motions  came  on  for  hearing  on  the 
1st  day  of  March,  1915,  and  the  following 
order  was  made: 

"It  is  ordered  and  adjudged,  that  the  sai<t 
motion  be  granted  and  that  the  said  paper  writ- 
ing purporting  to  be  a  bond  to  stay  proceed- 
ings on  judgment,  dated  the  9th  day  of  Janu- 
ary, A.  D.  1915,  be  and  the  some  hereby  ia 
stricken  from  the  files  in  said  cause  and  is 
held  for  naught,  with  costs  of  this  motion,  in- 
cluding an  attorney  fee  of  $10  to  be  paid  by 
defendants  within  30  days  from  the  service  of 
a  copy  of  this  order  upon  said  defendants  or 
their  attorney." 

Belators  pray: 

"(1)  That  a  writ  of  mandamus  be  issued 
from  and  out  of  this  court,  commanding  Joseph 
Barton,  circuit  judge  of  the  circuit  court  for 
the  county  of  Newaygo,  respondent,  to  set  aside 
the  order  made  in  the  case  of  John  McIUnley 
V.  Fred  L.  Small  et  aL,  on  the  1st  day  of 
March,  1915,  which  order  was  so  made  striking 
from  the  files  in  said  cause  the  bond  filed  in 
the  same  for  a  stay  of  proceedings. 

"(2)  That  should  this  court  deem  the  bond 
so  filed  in  said  cause  insufficient  or  irregular  tor 
any  cause  that  the  writ  of  mandamus  to  said 
judge  commanding  him  to  grant  the  prayer  of 
the  petitioners  and  by  permitting  them  to  file 
an  amended  bond  in  said  cause  as  of  date  of 
the  one  now  on  file. 

"(3)  That  an  order  be  made  In  this  cause  by 
this  court  extending  the  time  for  the  settlement 
of  a  bill  of  exceptions  in  said  caae  of  John 
McKinlpy  v.  Fred  L.  Small  et  al. 

"(4)  That  peremptory  order  be  issued  out  of 
this  court  directed  to  the  circuit  court  for  the 
county  of  Newaygo  in  the  case  of  John  Mc- 
kinley T.  BVed  Lt,  Small,  staying  aU  proceed- 
ings in  said  court  and  cause  until  the  further 
order  of  this  court" 

Argued  before  BROOKB,  a  J.,  and  KUHN, 
MOORR.  STONE,  OSTBANDBB,  BULD,  and 
STBEBil^  JJ. 
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Warner,  Raudabaugh  &  Person,  of  Lansing, 
for  relators.  George  Luton,  of  Newaygo,  and 
William.  J.  Bianstrom,  of  Fremont,  for  re- 
spondent 

BROOKE,  a  J.  (after  stating  the  facts  as 
above).  [1]  We  find  It  unnecessary  to  con- 
sider the  rather  elaborate  briefs  torching  the 
question  as  to  the  validity  or  Invalidity  of  the 
bond  filed.  It  Is  beyond  dispute  that  the  re- 
lators and  their  sureties  filed  the  bond  In 
the  utmost  good  faith  with  the  intention  of 
securing  to  relators  the  right  of  appeal  from 
the  judgment  rendered  against  them  and  to 
secure  a  stay  of  proceedings  pending  such 
appeal.  A  motion  having  been  made  by  rela- 
tors for  leave  to  withdraw  the  alleged  defec- 
tive bond  and  substitute  in  its  place  one  prop- 
erly executed,  and  such  motion  being  before 
the  court  at  the  time  consideration  was  given 
to  the  motion  to  strike  the  alleged  defective 
bond  from  the  files,  it  was  the  plain  duty  of 
the  court  to  have  granted  Uie  first  motion 
and  to  have  denied  the  latter.  Ci  L.  of  1887, 
S§  10409  and  10410. 

[2]  In  this  court  the  daim  is  made  on  be- 
halif  of  respondent  that  the  alleged  defective 
bond  was  not  filed  nntU  the  twenty-first  day 
after  the  rendition  of  Judgment.  Attorneys 
for  both  plaintiff  and  defendants  file  atilda- 
ylts  showing  that  the  judgment  was  rendered 
on  the  24th  day  of  December,  while  the  judg- 
ment entry  appearing  in  the  record  shows 
that  it  was  rendered  on  the  23d  day  of  De- 
cember. The  question  is  of  no  importance 
here,  as  it  was  not  raised  in  the  court'  below. 
Plynn  v.  Kalamazoo  Circuit  Judge,  136  Midi. 
23,  98  N.  W.  740. 

The  writ  will  issue  requiring  respondent 
to  vacate  said  order  and  to  enter  an  order 
granting  relators  5  days  in  which  to  file  a 
properly  executed  bond  with  sufficient  sure- 
ties, and  20  days  in  addition  thereto  in  whidi 
to  settle  a  bill  of  exceptions. 

The  late  Justice  McALVAT  took  no  part  in 
this  decision. 


PRITCHABD  T.  HUTTON  «t  aL    (No.  810.) 
(Supreme  Court  of  Michigan.     July  23,  1916.) 

1.  DXEDS  «=»68— iNVAXIDmr— BVIDKNCB. 

That  a  father,  since  deceased,  bo  disposed 
of  his  property  by  deed  as  to  do  an  apparent 
iujustice  to  relatives,  does  not  authorize  the 
court  to  set  aside  the  deed. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  a  149-166;   Dec,  Dig.  «=a68.] 

2.  Deeds  €=»72  —  VALiDrrr  —  Undue  Iwixu- 

ENCE. 

Undue  influence  sufficient  to  set  aside  a 
deed  cannot  be  predicated  on  mere  opportunity 
for  its  exercise. 

fEd.  Note.— For  other  cases,  see  Deeds,  Cent 
X>ig.  a  190-199 ;   Dec.  Dig.  <S=>72.] 

3.  Deeds  «=»196— HnssANo's  Deed  to  Wife 

— ^VALIDITT— PBESUltPnON. 

A  husband  making  provision  for  his  wife 
by  deed  does  not  thereby  create  a  fiduciary  re- 
lation between  himself  and  wife,  within  the  rule 


that,  where  a  fiduciary  relation,  exists,  a  pre- 
sumption of  undue  influence  arises. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Oeat 
Dig.  H  687-693,  649;   Dec.  Dig.  «=»19&] 

4.  Deeds  «s»196— Vauditt— Fiduoiabt  Bb- 

I.ATIONS— PBESniFTIONS. 

Where  the  relation  between  grantor  and 
grantee  is  fiduciary,  the  presumption  of  undue 
influence  exerted  by  the  grantee  is  one  of  fact. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  Si  687-693,  649;    Dec.  Dig.  <8=>196.] 

6.  Deeds  «=»68  —  Vauditt  —  Capaoitt  of 

Gbantob. 
To  set  aside  a  deed  on  the  ground  of  men- 
tal incapacity  of  the  grantor,  it  is  not  neces- 
sary to  show  that  his  weakness  of  mind  amount- 
ed to  idiocy  or  insanity ;  but,  where  it  appears 
that  there  was  a  mental  deficiency  so  marked 
that  the  grantor  did  not  exercise  deliberate  judg- 
ment, the  deed  may  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Deed^,  Cent 
Dig.  {i  14»-166;    Dea  Dig.  <8=»68.] 

6.  Deeds  «=»72  — Uhdtj*  iHFLrKUCE  —  Hus- 
band AND  Wife. 

Where  a  husband  of  feeble  and  weak  mind 
executes  a  deed  to  his  wife,  the  court,  in  a  suit 
to  get  aside  the  deed,  will  scan  the  transaction 
closely  to  discover  the  animus  with  which  tlie 
deed  was  executed,  and  any  undue  advantage 
gained  by  the  wife  by  the  use  of  the  marital  re- 
lation is  a  legal  fraud. 

[Eld.  Note— For  other  cases,  see  Deeds,  Cent 
Dig.  ig  190-199 ;   Dec.  Dig.  <S=»72.] 

7.  Deeds  «=»211— Husband's  Deed  to  Wipb 
—Vauditt— Undue  Inixuence— Fraud. 

Evidence  held  not  to  show  that  a  husband's 
deed  to  his  wife  was  procured  by  her  fraud 
or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  fl  637-647;    Dec.  Dig.  (8=»211.] 

8.  Deeds  «=»72  —  Vauditt  —  Dw du»  Iwixu- 

■NOE. 

A  wife  may  use  her  wifely  influence  to 
obtain  a  deed  from  her  husband,  unless  she 
acts  fraudulently  or  extorts  benefits  from  him  at 
a  time  he  is  not  in  a  condltioa.  to  exercise  liis 
faculties  as  a  free  ag«it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  190-199;    Dec.  Dig.  <8=>72.] 

9.  Deeds  «=>196—"Validitt— Undue  Intlu- 

ENCE— PHESUMPTIONS. 

The  failure  of  a  person  to  give  his  property 
to  near  relatives,  with  whom  he  was  not  on 
good  terms,  raises  no  presumption  that  a  deed 
executed  by  him  was  procured  by  undue  influ- 
ence. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cient 
Dig.  §g  587-593,  649;  Dec.  Dig.  <8=sl96.] 

Appeal  from  Circuit  Court,  Wayne  County, 
in  Ctiancery ;  Patrick  J.  M.  Hally,  Judge. 

Suit  by  Annie  Pritchard  against  Elizabeth 
Button  and  another.  From  a  decree  for  de- 
fendants, complainant  appeals.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONB^  OSTRANDER,  BIRD,  and 
STEERS,  JJ. 

Lacking,  Helfman,  Lucking  &  Hanlon,  of 
Detroit,  for  appellant  Washington  I.  Robin- 
son and  James  H.  Pound,  both  of  Detroit,  for 
appellee  Elizabeth  Button. 

STONE),  J.  The  bill  of  complaint  in  this 
cause  was  filed  by  the  complainant,  who  is  a 
daughter,  and  claims  to  be  the  only  child,  of 
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William  Hutton,  deceased,  to  set  aside  vari- 
ous deeds  executed  by  the  deceased  directly 
to  the  defendant  Elizabeth  Hutton,  his  second 
wife,  to  impress  with  a  trust  other  realty  re- 
ceived by  her  from  third  persons  in  exchange 
for  realty  deeded  to  them  by  the  deceased, 
and  to  secure  complainant  her  share  of  her 
father's  personal  property. 

The  previous  family  history  beariitg  upon 
the  case  is  well  stated  in  the  opinion  of  the 
learned  trial  Judge,  who  heard  the  case  in 
the  court  befow,  and  the  same  is  here  quoted: 

"William  Hutton,  whose  property  is  the  sub- 
ject of  this  litigation,  was  in  the  '70*8  engaged 
m  the  business  of  boiler  making  in  the  city  of 
Detroit.  At  the  age  of  53  he  retired  from  busi- 
ness, being  at  that  time  possessed  of  considep- 
able  real  estate  in  the  city  of  Detroit.  He  was 
a  married  man,  had  a  wife  and  one  or  more 
children;  whether  one  or  more  it  is  not  neces- 
sary in  this  case  to  decide.  In  1884  his  wife 
died.  He  remained  a  widower  until  August  3, 
1901.  He  resided  on  Congress  street  when  the 
principal  Incidents  related  in  the  testimony  in 
this  case  transpired.  His  next-door  neighbors 
were  a  Mr.  and  Mrs.  Bennett,  both  considerably 
younger  than  William  Hutton.  Some  time  in 
the  year  1900  gossip  in  the  neighborhood  con- 
nected the  names  of  Mr.  Hutton  and  Mrs.  Ben- 
nett in  such  a  way  that  the  daughter  of  Mr. 
Hutton,   complainant  in  this  case,   saw  fit   to 

g>eak  to  her  about  the  improper  conduct  of  Mrs. 
ennett  with  her  father.  Mr.  Bennett  was  in 
lilte  manner  spoken  to  concerning  the  conduct  of 
his  wife,  and  something  of  a  neighborhood  furor 
grew  out  of  the  situation.  Bennett  died  De- 
cember 11,  1900.  Complaint  was  made  against 
the  husband  of  complainant  for  slander,  and 
in  the  police  court  the  husband  justified  the 
accusations  he  had  made  by  the  recital  of  a 
transaction  that  he  had  seen  between  Mrs.  Ben- 
nett and  Mr.  Hutton  on  Webb  avenue,  in  the 
city  of  Detroit  The  case  in  the  police  court 
was  tried  liefore  a  jury,  and  the  jury  found  him 
guilty.  He  appealed  to  the  recorder's  court, 
and,  pending  the  trial  on  the  appeal,  Mrs. 
Bennett  married  William  Hutton;  the  mar- 
riage taking  place  August  3,  1901.  This  union 
resulted  in  almost  a  total  severance  of  relations 
between  William  Hntton  and  his  child  or  chil- 
dren. Previous  to  this  time  he  had  given  his 
grandchildren  some  property  and  had  also  giv- 
en his  daughter  some  property.  The  gifts  to 
these  might  be  stated  as  follows:  To  his  grand- 
daughter, Ida,  property  worth  approximately 
$14,000;  to  bis  grandson,  William  Sands,  prop- 
erty valued  at  about  $5,000:  to  his  daughter, 
the  complainant,  property  valued  at  about  |5,- 
000.  The  two  grandchildren  alx>ve  mentioned 
were  children  of  the  complainant  by  her  first 
husband.  She  has  three  children  by  her  second 
husband.  None  of  the  diildren  or  the  daughter 
during  the  12  years  of  married  life  of  William. 
Hutton  with  the  defendant  visited  with  or  held 
anything  more  than  pasang  comment  with  him. 
On  November  IQl,  1903,  he  transferred  a  portion 
of  his  property,  and  with  his  wife  paid  the 
difference  in  cash,  acquiring  a  piece  of  property 
which  he  put  in  her  name.  Mr.  Hart,  who  was 
the  other  party  to  the  transfer,  said  that  it 
was  Sir.  Hutton  himself  personally  who  direct- 
ed that  the  new  deed  should  run  to  Mrs.  Hut- 
ton. On  March  31,  1904,  he  signed  another  in- 
strument, which  during  the  course  of  the  tak- 
ing of  testimony  was  referred  to  as  the  mar- 
riage settlement.  By  this  four  or  five  pieces 
of  property  were  deeded  to  Mrs.  Hutton.  On 
September  12,  1907,  be  made  a  deed  to  Allen 
for  the  purpose  of  creating  the  estate  by  the 
entirety  respecting  other  property.  On  June 
2^  1909,  he  made  a  transfer  with  Pbilo  Hall  and 
his  wife  of  certain  property,  taking  other  hold- 
ings in  its  place,  end  having  the  deed  to  tlds 


new  holding  run  to  Mrs.  Hutton.  Subsequent 
to  this  he  sold  some  property  to  Silas  Hall. 
He  died  April,  1912.  Immediately  upon  Ids 
death  this  bill  was  filed  by  the  complainant,  ask- 
ing the  court  to  set  aside  these  transfers.  Dur- 
ing the  course  of  the  taking  of  the  testimony  and 
on  the  argument  it  was  substantially  admitted 
that  William  Hutton  was  not  of  unsound  mind. 
Complainant  and  her  husband  would  not  deny 
his  sanity.  The  attorney  representing  them  de- 
scribed his  condition  as  'one  of  failing  health 
and  weakening  mentality,  so  that  his  mind  was 
in  a  condition  making  it  easily  susceptibie  to 
the  undue  influence  which  was  exercised  upon 
him  by  his  new  wife,'  and  insists  that  the  situa- 
tion is  such  that  the  buxden  of  proof  rests  not 
upon  the  complainant  to  show  the  situation,  but 
that  that  burden  is  shifted  and  falls  upon  the 
defendant.  I  know  of  no  presumption  of  law 
which  would  shift  this  burden  from  the  shoul- 
ders of  the  daughter  to  the  shoulders  of  the 
wife.  I  do  not  think  the  conclusion  is  justified 
that  the  law  of  Michigan  shifts  a  burden  in  a 
case  of  this  kind,  under  the  circumstances  that 
are  here  developed.  William  Hutton  was  tm- 
doubtedly  capable  of  transacting  business  al- 
most to  the  last  moment  of  his  life;  and,  if 
there  is  any  sacredness  to  the  personal  ri^fat  of 
property,  his  disposition  during  his  lifetime  and 
at  various  stages  during  his  lifetime  should  not 
be  disturbed  by  a  court,  unless  there  is  an  nn- 
mistakable  showing  of  that  undue  influence 
which  would  justify  such  an  action.  In  this 
respect  the  testimony  of  Mr.  Johnston  is  relied 
uipon.  In  passing  it  might  be  stated  that  Mr. 
Johnston  is  the  only  one  of  the  old  friends,  some- 
times called  cronies,  of  the  deceased,  who  took 
the  stand  in  complainant's  favor.  Bis  testi- 
mony goes  to  the  extent  that  Mr.  Button  had 
in  his  lifetime  told  liim  that  he  was  induced  by 
one  Flouddy  to  go  to  the  office  of  Mr.  Chamber- 
lain and  mgn  some  papers,  the  import  of  which 
he  did  not  understand.  If  Mr.  Hutton  said 
this,  he' said  it  in  a  moment  of  pique.  He  was 
more  tiian  once  at  the  office  of  Mr.  Chamberlain, 
and  Mr.  Chamberlain  testified  that  Mr.  But- 
ton understood  what  he  was  doing,  and  that  it 
was  explained  to  him.  Besides  this,  several 
witnesses,  who  were  present  at  some  one  of  the 
meetings  at  Chamberlain's  office,  and  in  this 
they  are  substantiated  by  Mr.  Chamberlain,  tell 
of  the  remarkable  recitation  by  William  Hutton 
of  an  exact  description  from  memory  of  all  of 
the  property  which  he  desired  transferred.  If 
he  did  not  know  what  he  was  doing,  or  if  he 
was  being  forced  by  some  dominating  inflmence 
to  make  this  deed  of  this  property,  that  dominat- 
ing influence  must  have  gone  so  far  that  it  not 
only  controlled  his  will  but  it  also  controlled  his 
memory.  There  are  no  circumstances  in  suffi- 
cient quantity  given  in  tliis  case  which  would 
Justify  the  conclusion  that  it  was  possible  for 
any  other  mortal  to  so  dominate  both  the  will 
and  the  memory  of  the  deceased.  Some  of  the 
minor  circumstances  developed  concerning  his 
married  life  indicate  quite  clearly  ttiat  he  had 
a  will  of  his  own,  and  that  bis  memory  was  ex- 
ercised acutely  or  otherwise  dependent  entirely 
upon  what  he  wished  in  that  respect  What- 
ever may  be  the  individual  notion  of  the  just 
manner  in  which  an  ancestor  should  dispose  of 
his  property,  every  competent  person  has  a 
right  to  dispose  of  it  as  he  wishes.  There  is  a 
sort  of  moral  notion  that  a  father  must  dis- 
pose of  his  property  in  equal  shares  to  all  of 
bis  children,  and  that,  if  he  does  not  do  so, 
those  who  get  less  than  an  equal  share  are  de- 
prived of  some  of  their  rights.  It  is  probable 
that  the  more  or  less  universal  disposition  along 
this  line  justifies  some  such  notion,  but  it  does 
not  exist  in  either  morals  or  law.  William  But- 
ton was  competent  to  dispose  of  his  property 
and  dispose  ^  it  as  he  wished  it  disposed  ot 
himself.  It  would  not  be  proper  for  a  court  to 
set  its  judgment  in  oppositioii  to  hia." 
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We  have  carefully  read  and  considered  the 
entire  testimony  in  this  large  record,  consist- 
ing of  upwards  of  600  pages.  Many  witness- 
es were  examined.  We  cannot  be  expected 
to  quote  their  testimony. 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  relations  existing  between  the 
deceased  and  the  complainant,  her  husband 
and  family,  as  well  as  the  relations  between 
the  defendant  (the  second  wife)  and  the  c<»n- 
plalnant  and  her  family,  may  be  said  to 
have  been  strained,  and  the  feelings  those 
of  bitterness,  during  much  of  the  period  from 
the  death  of  Mr.  Button's  first  wife.  In  March, 
1894,  down  to  the  death  of  Mr.  Button,  which 
occurred  on  the  14th  day  of  April,  1912.  The 
testimony  of  the  parties  and  other  relatives 
upon  botti  sides  shows  a  great  deal  of  bitter- 
ness, and  we  discover  more  or  less  exaggera- 
tion. Ko  species  of  testimony  is  more  easily 
fabricated  than  that  of  admissions  or  dec- 
larations of  a  deceased  person.  We  have  en- 
deavored to  give  due  wdght  to  the  testimony, 
however,  talcing  hito  consideration  the  in- 
terest of  the  parties  testifying.  Outside  the 
testimony  of  the  parties  and  their  Immediate 
relatives,  and  considering  the  testimony  of 
disinterested  witnesses,  we  are  strongly  im- 
pressed with  the  fact  that  the  bill  of  com- 
plaint has  not  been  8Uiq;K>rted  by  the  weight 
of  the  evidence  in  the  caae.  The  charge  Is 
made  in  the  bUl  of  oonodaint  that  all  of  the 
numerous  transfers  made,  and  deeds  execut- 
ed by  the  said  William  Button  to  the  de- 
fendant, his  second  wife,  were  made  with- 
out any  intelligent  appreciation,  understand- 
ing, or  realization  of  the  effect  thereof  by 
the  said  William  Butt(»;  that  said  deeds 
so  executed  by  said  William  Button  were 
not  executed  by  him  voluntarily,  or  of  his 
own  free  wlU,  bnt  that  the  will  lecntiti&g  In 
the  execution  of  said  deeds  was  the  will  of 
the  said  defendant  Elizabeth  Button,  and 
her  dominating  influence  was  solely  responsi- 
ble therefor ;  that  the  said  defendant  Elisa- 
beth Button  fraudulently  and  nnlawfnlly 
toot:  advantage  of  the  age,  feebleness,  and 
ladC  of  will  and  intelligent  nnderstandlng 
of  said  William  Button,  and  fraudulently 
and  unlawfully  Induced  him  to  make  the 
transfers  and  to  execute  the  deeds  aforesaid, 
and  that  the  execution  of  all  of  said  deeds  by 
said  WUUam  Button  was  due  solely  to  the 
undue  Influence  of  said  defendant  ESlzabeth 
Button  and  to  the  fact  that  she  dominated. 
Intimidated,  and  coerced  htm  into  signing 
said  deeds  and  transfers,  so  that  she  might 
obtain  all  of  the  estate  and  property  of  Wil- 
liam Button  for  herself,  and  might  fraudu- 
lently deprive  complainant  of  any  share  or 
right  therein.  And  it  is  further  charged  that 
If  the  said  William  Button  had  not  been  so 
coerced,  intimidated,  and  unduly  Influenced, 
and  had  understood  what  he  was  doing,  he 
would  have  made  suitable  provision  for  com- 
plainant and  her  children  out  of  said  prop- 
erty and  estate.    We  refer  to  these  allega- 


tions to  Indicate  the  measure  and  character 
of  the  evidence  necessary  to  support  the  bill. 

The  evidence  shows  that  William  Button 
died  at  the  advanced  age  of  88  years.  The 
evidence  of  more  than  a  score  of  disinterest- 
ed witnesses  from  all  the  walks  of  life,  who 
were  his  neighbors  and  acquaintances,  and 
who  had  known  most  of  bis  business  transac- 
tions, shows  that  he  was  a  man,  although 
with  some  physical  infirmities,  yet  of  strong 
characteristics,  possessed  of  more  than  ordi- 
nary intelligence  and  of  an  unusually  strong 
mind,  with  a  dominating  will,  and  was  a 
man  not  easily  Influenced.  The  uncontradict- 
ed evidence  shows  that  he  was  a  man  who 
took  an  interest  In  current  events  down  to 
the  time  of  his  death;  that  he  was  in  the 
habit  of  reading  the  daily  newspapers  and 
discussing  public  questions  with  intelligence 
and  interest  As  a  member  of  a  fraternal  or- 
ganization, he  had  been  the  treasurer  of  Us 
lodge,  had  not  only  kept  its  accounts  but  at 
its  meetings  had  engaged  in  its  deliberations 
and  discussions,  and  was  a  man  able  and 
capable  of  taking  care  of  himself  under  all 
circumstances.  The  history  of  the  case  sliows 
the  occasion  for  his  bitter  feeling  toward 
complainant  and  her  husband.  They  had 
circulated  slanderous  and,  as  it  is  claimed, 
false  charges  against  him  and  the  woman 
who  became  his  second  wife,  charging  them 
with  Illicit  and  Improper  relations,  even  be- 
fore the  death  of  his  first  wife,  until  the 
matter  finally  culminated  in  the  prosecution 
of  complainant  and  her  husband  for  slander 
of  the  defendant  before  his  marriage  to  her; 
that,  upon  the  trial  of  the  case  against  the 
husband  of  complainant  before  the  police 
court,  Mr.  Button  had  testified  as  a  witness 
against  him,  which  prosecution  had  resulted 
tn  his  conviction.  Numerous  disinterested 
witnesses  testified  to  statements  made  by  the 
deceased  that  he  had  given  complainant  and 
her  children  all  the  property  which  he  would 
ever  give  them ;  diat  they  had  attempted  to 
blacken  his  reputation  and  that  of  his  second 
wife,  the  defendant  Elizabeth  Button.  After 
the  death  of  his  first  wife  he  lived  for  a  time 
in  complainant's  family.  Matters  became,  as 
he  stated,  so  unpleasant  that  he  finally  left 
and  went  and  lived  with  a  sister  for  a  time, 
immediately  before  his  marriage  to  defend- 
ant 

It  is  not  the  claim  of  complainant  or  her 
husband  that  these  charges  were  not  made 
by  them  against  deceased  and  the  defend- 
ant while  she  bore  the  name  of  Mrs.  Ben- 
nett, and  there  Is  no  claim  that  these  charg- 
es against  them  were  not  real,  but  were 
delusions  upon  his  part  for  complainant  and 
her  husband  both,  gave  testimony  upon 
the  bearing  in  this  case  to  Justify  their 
charges,  and  reiterated  the  truthfulness  of 
the  so-called  slanderous  language.  The 
motives  in  part  for  the  conduct  of  Mr.  But- 
ton In  deeding  his  property  to  his  second 
vrlfe  are  to  be  found  in  the  relation  which  ex- 
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Isted  between  Mm  and  complainant  and  bar 
family.  The  question  here  Is,  not  whether 
his  motives  were  such  as  to  be  approved  In 
all  respects,  but  whether  bis  conduct  in  dis- 
posing of  his  property  were  his  voluntary  and 
freewill  acts,  and  the  acts  of  a  sane  man 
possessing  a  disposing  mind.  We  are  strong- 
ly Impressed  with  the  testimony  In  the  case 
that  he  was  a  man  possessing  a  strong  will, 
and  that  the  acta  of  disposing  of  his  property 
by  deeding  It  to  his  second  wife  (with  whom 
he  lived  nearly  eleven  years)  were  his  own 
intelligent  acts,  long  contemplated,  and  not 
the  acts  of  a  weakling,  or  of  a  person  control- 
led by  another.  This  property  was  disposed 
of  by  him  to  his  second  wife  at  different 
times ;  the  last  transaction  occurring  nearly 
three  years  before  his  death.  During  all  of 
the  period  of  his  married  life  with  defendant 
he  continued  to  look  after  the  property,  col- 
lect the  rents,  and  make  repairs  thereon,  al- 
ways saying  that  he  intended  it  to  be  that 
of  the  defendant,  and  often  reiterating  that 
he  knew  what  he  had  done.  During  all  of 
his  married  life  with  the  defendant  the  com- 
plainant and  her  family  nev«r  visited  him. 
The  bitterness  continued  to  the  day  of  bis 
death,  and  none  of  them  attended  his  funer- 
al, although  they  lived  in  the  immediate 
vicinity  and  saw  the  crape  upon  his  door. 
What  he  did  was  what  might  have  been  nat- 
urally expected. 

[1]  This  court  has  often  said  that  the  mere 
fact  that  a  decedent  so  disposed  of  his  prop- 
erty as  to  do  an  apparent  injustice  to  one  or 
more  of  his  relatives  would  not  nullify  the 
transaction.  Ciourts  are  not  permitted  to 
make  equitable  distribution  of  estates,  but 
are  concerned  only  in  giving  effect  to  the 
legal  acts  of  decedents.  A  careful  study  of 
the  record  in  this  case  discloses  the  reasons 
why  Mr.  Button  made  the  disposition  which 
he  did  of  bis  property  to  be  because  of  the 
bitterness  which  existed,  for  the  reasons  stat- 
ed, between  himself  and  complainant  and  her 
family,  and  further  that  his  second  wife,  who 
lived  with  him  and  cared  for  him  during 
nearly  11  years,  had,  in  his  judgment,  so 
conducted  herself  by  her  wlfeJly  attention  to 
his  comfort  as  to  be  worthy  of  receiving  all 
the  property  which  he  bestowed  upon  her. 
In  the  able  brief  of  complainant's  counsel 
they  base  their  argument  upon  the  following 
proposition  and  authorities: 

"Where  a  woman  of  44  married  a  man  of  76, 
who  had  acquired  all  his  property  prior  to  said 
marriage,  and  with  whom,  while  her  first  hus- 
band was  living,  she  had  kept  up  a  question- 
able intimncy  for  some  years  despite  vigorous 
protest  of  the  daughter  and  only  heir  at  law  of 
the  aged  man,  and  within  a  few  years  after  said 
marriage  to  him  obtained  all  bis  realty  by  suc- 
cessive deeds  in  his  seventy-eighth,  seventy-ninth, 
eighty-second,  eighty-third,  and  eighty-fourth 
years  and  also  all  of  his  personalty,  while  he 
was  surrounded  by  and  subject  to  her  dominating 
influence  and  separated  from  his  daughter  and 
grandchildren,  and  also  deaf  and  in  poor  health, 
and  where  it  is  shown  that  she  hated  the  daugh- 
ter and  son-in-law,  both  of  whom  i^e  bad  caused 
to  be  arrested  for  slander  prior  to  said  marriage, 


equity  will  raise,  onder  sach  drcumstances,  a 
presumption  of  fraud  and  undue  Influence,  and 
will  cast  upon  the  wife  the  bardes  of  proving 
that  the  deeds  and  gifts  were  made  without  nn- 
(lue  influence  or  fraud"— citing  Witbeck  v.  Wit- 
beck,  2.5  Mich.  439;  Noban  v.  Shoup,  171  Mich. 
191.  137  N.  W.  75;  Whiteley  v.  Whiteley,  120 
Mich.  80,  78  N.  W.  100&;  Smith  v.  Cuddy,  96 
Mich.  562,  56  N.  W.  89;  T^ner  v.  Varien  97 
Minn.  181,  106  N.  W.  898;  Disch  v.  Tlmm,  101 
Wis.  179,  77  N.  W.  196;  Haydock  v.  Haydock, 
34  N.  J.  Eg.  670,  38  Am.  Hep^  388:  Uns  v. 
Lenhardt,  127  Mo.  271,  29  S.  W.  1026;  Hag- 
gard V.  Mason,  153  Ky.  113,  154  S.  W.  907; 
Paschall  v.  HaU,  58  N.  C.  108;  Paulus  v.  Reed, 
121  Iowa,  224,  96  N.  W.  757;  1  DevUn  on 
Deeds,  185,  and  cases  cited— to  which  may  be 
added  as  later  cited:  20  Oya  1219;  6  Ency. 
of  Evidence,  pp.  10,  11,  12,  219,  221;  Smith 
on  Fraud,  8  116;  2  Pomwoy'a  Equity  Juris.  || 
951,'  955,  966,  963. 

The  applicability  of  the  above-cited  author- 
ities to  the  case  made  by  this  record  may 
well  be  questioned.  The  case  is  larg^  one 
of  fact 

[2]  The  foregoing  statement  of  the  case  Is 
hardly  jnstifled  by  the  overwhelming  weight 
of  the  evidence  in  the  case,  to  wit,  that  there 
was  a  questionable  intimacy  between  the  de- 
fendant and  the  deceased  while  her  first  hus- 
band was  living.  This  is  not  only  denied, 
but,  in  the  light  of  all  of  the  evidence.  Is  high- 
ly improbable.  The  statement  begs  the  en- 
tire question  that  deceased  was  subject  to  the 
dominating  influence  of  the  defendant  The 
facts  in  the  case  do  not  in  our  judgm»it, 
warrant  any  such  conclusion.  At  most  it 
may  be  said  that  the  wife  had  the  opportunity 
to  exercise  undue  influence ;  but  It  has  been 
often  said  by  this  court  that: 

"Undue  influence  cannot  he  predicated  upon 
mere  opportunity  for  its  ezerdse."  Blackman 
V.  Andrews,  150  Mich.  322,  114  N.  W.  218. 

That  Mr.  Button  was  separated  from  his 
daughter  and  grandchildren  daring  the  en- 
tire period  of  his  married  life  with  the  de- 
fendant is  true,  but  that  he  or  the  defendant 
was  the  cause  of  such  separation  ia  not 
shown  by  the  testimony  in  the  case.  The  tes- 
timony rather  indicates  that  the  complainant 
and  her  family  kept  aloof  from  the  deceased 
because  of  their  bitterness  toward  the  de- 
fendant There  is  no  indication  In  the  evi- 
dence that  the  complainant  or  her  husband 
ever  retracted  any  of  their  charges  against 
the  deceased  or  the  defendant  but  persisted 
in  making  their  charges  against  them  upon 
the  hearing  of  this  case.  That  defendant  did 
cause  the  arrest  of  complainant  and  her  hua- 
band  for  slander  prior  to  said  marriage  is 
true;  and  It  is  true  that  the  husband  was 
convicted  of  the  charge  in  the  police  court 
Subsequently  the  case  was  appealed  to  the 
recorder's  court  but  the  marriage,  having 
taken  place  tn  the  meantime,  was  nolle- 
proesed. 

[3]  We  have  read  with  much  interest  the 
authorities  cited  by  complainant's  counseL 
Many  of  them  deal  with  trust  relations.  We 
do  not  understand  it  to  be  the  law  in  this 
state  that  because  a  husband  makes  provi- 
sion for  his  wife  by  deed  or  otherwise,  there- 
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by  a  fldadazy  relation  la  raised  or  exists 
between  tbem.  It  la  tme,  as  stated  In  Pom- 
evois,  after  speaking  of  the  equitable  doc- 
trine applying  with  strlctnesB  to  eze<mtorB, 
administrators,  and  trustees: 

"The  same  general  principle  extends,  with 
more  or  leas  force,  to  dealings  between  a  physi- 
cian and  patient,  a  spiritual  adviser  and  pent- 
tent,  vendor  and  vendee  of  land,  husbands  and 
wives,  and  persons  occupying  their  position, 
partners,  and  Indeed  all  tiersons  who  occupy  a 
IKwition  of  trust  and  confidence  of  influence  and 
dependence.  In  fact,  although  not  perhaps  in 
law." 

[4]  This  court  has  frequently  said  that  the 
relations  between  parties  may  be  such  as  to 
raise  a  fiduciary  relation,  and  In  such  a  case 
a  presumption  of  nndue  Influence  frequently 
arises  which  calls  for  explanation.  Such 
presumption  is  one  at  fact.  In  re  McMas- 
ter-s  Estate,  163  Midi.  210,  128  N.  W.  25©; 
Conklin  v.  Conklin,  165  Mich.  571,  181  N.  W. 
164;   In  re  Hartlerode's  Will,  148  N.  W.  774. 

[B,  I]  That  the  deceased  was  deaf  and  had 
been  afflicted  with  catarrh  for  a  number  of 
years  la  undisputed;  but  that  by  those  af- 
fllctlans  his  strength  of  body  or  mind  had 
become  so  impaired  as  to  be  the  easy  vic- 
tim oif  fraud  or  undue  influence  is  not  war- 
ranted by  this  record.  In  fact,  the  contrary 
appears.  We  recognisse  the  rule  to  be  as  fol- 
lows: It  is  not  necessary,  to  defeat  a  con- 
tract or  deed,  that  wealmess  of  mind  amount- 
ing to  positive  idiocy  or  Insanity  be  shown. 
If  it  appears  that  there  is  a  mental  deficiency 
so  marked  as  that  the  conclusion  la  justified 
that  the  party  appeared  as  not  ezerdi^hg 
deliberate  Judgment  concerning  the  transac- 
tion In  question,  but,  on  the  contrary,  has 
been  simply  as  putty  in  the  hands  of  the 
stronger  will,  then  it  cannot  be  said  that  a 
valid  contract  or  deed  has  been  executed.  A 
vital  element  is  lacking  in  that  there  can- 
not then  be  said  to  have  been  any  meeting  of 
minds.  Out  of  such  a  transaction  there  is 
presented  the  product  of  but  one  mind.  In 
the  case  of  the  conveyance  by  a  husband  to 
bis  wife,  or  by  the  wife  to  the  husband,  the 
grantor  being  feeble  and  weak  of  mind,  and 
a  controversy  thereafter  arising  between 
tbem,  or  those  representing  them,  the  courts 
will  scan  the  transaction  very  closely  to  dis- 
cover the  animus  with  which  the  contract 
or-  deed  was  brought  about.  Without  ques- 
tion any  nndue  {^vantage  gained  by  the  use 
of  the  marital  relation  is  a  legal  fraud,  as  in 
the  Wltbeck  C^se,  the  Whlteley  Case,  in  No- 
ban  V.  Shoup,  and  Smith  v.  Cuddy,  supra. 

[7]  The  vital  question  in  this  case  is  wheth- 
er or  not  there  has  been  shown  sufDdent 
fraud  or  nndue  influence  on  the  part  of  the 
defendant  to  invalidate  these  conveyances. 
Even  if  the  rule  were  in  all  respects  as  con- 
tended for  by  complainant's  counsel,  we  are 
satisfled  that,  by  the  overwhelming  weight 
of  the  evidence,  it  appears  that  the  trans- 
actions, to  set  aside  which  this  bill  was  flled, 
were  brought  about  and  conducted  by  the  de- 
ceased in  the  exercise  of  his  own  Independ- 


ent will  and  judgment;  that  bis  mind  dom- 
inated and  controlled  the  transactions;  and 
that  the  same  were  executed  deliberately 
and  purposely,  intending  thereby  to  bestow 
his  property  upon  his  wife,  to  the  exclusion 
of  his  child  and  other  relatives.  Whether 
this  was  wise  or  unwise  is  not  a  question 
before  us. 

[t]  As  was  said  by  this  court  In  Latham 
V.  Udell,  S8  Mich.  238,  241: 

"We  do  not  know  of  any  rule  of  law  or  morals 
which  makes  it  unlawful  or  improper  for  a  wife 
to  use  her  wifely  influence  for  her  own  benefit 
or  for  that  of  others,  unless  she  acts  fraudu- 
lently, or  extorts  benefits  from  her  husband 
when  be  is  not  in  a  condition  to  exercise  bis 
faculties  as  a  free  agent  A  faithful  wife  oui^t 
to  have  very  great  influence  over  her  husband, 
and  it  is  one  of  the  necessary  results  of  prop- 
er marriage  relations.  •  •  »  There  is  no  le- 
gal presumption  against  the  validity  of  any 
provision  which  a  husband  may  make  in  his 
wife's  favor.  •  ♦  •  There  can  be  no  fatally 
undue  influence  without  a  person  incapable  of 
protecting  himself,  as  well  as  a  wrongdoer  to  be 
resisted." 

We  are  satisfied  from  the  entire  record 
that  Mr.  Hutton  was  entirely  able  to  and  did 
control  his  own  actions,  and  was  not  weak 
enough  to  be  a  mere  instrument  in  any  one's 
hands.  It  is  not  strange  or  unnatural  that 
he  should  have  taken  ofTense  and  become 
embittered  toward  complainant  and  her  fam- 
ily, and  tbat  he  should  remember  the  wife, 
who  was  kind  and  thoughtful  of  his  interest 
and  happiness. 

[9]  The  failure  of  a  testator  to  give  Ms 
prtHperty  to  near  relatives,  with  whom  he  was 
not  on  good  terms,  raises  no  presumption  of 
undue  influence.  Merriman's  Appeal,  108 
Mich.  454,  66  N.  W.  372. 

"Courts  are  not  permitted  to  make  equitable 
disposition  of  estates,  but  are  concerned  oaly 
in  giving  effect  to  the  legal  ax:t8  of  testators." 
Reichert  v.  Reichert  144  Mich.  295,  107  N. 
W.  1067;  Terrv  v.  Terry,  170  Mich.  380,  l.HO 
N.  W.  448 ;  Price  v.  Hagle,  171  Mich.  465,  137 
N.  W.  258;  Keller  v.  McOonville,  175  Mich. 
479,  141  N.  W.  662. 

In  oui)  opinion  the  learned  trial  court 
reached  the  correct  conclusion  In  the  case, 
and  the  decree  of  the  circuit  court  is  affirm- 
ed, with  costs  to  the  defendant  Elizabeth 
Hutt(»i. 

The  late  Justice  McALVAY  took  no  part  In 
this  decision. 


AMERICAN  FIDELITY  00.  v.  R.  Ij.  GINS- 
BURG  SONS'  CO.     (No.  801.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Insubancb    «=»229  —  Cancellation— Att- 
thokity  of  agent. 

Where  an  insurance  company's  general 
agents  were  intrusted  with  the  general  maoage- 
ment  of  its  business  throughout  the  state,  hav- 
ing charge  of  local  insurance  brokers,  solicitors, 
and  agents,  and  were  supplied  with  blank 
forms,  and  could  make  contracts  and  issue  pol- 
icies, their  powers  could  be  assumed  to  be  co- 
extensive with  the  business  intrusted  to  their 
care   when    acting   within   the   scope    of  their 
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nal  or  apparent  authority,  and  in  determining 

whether  a  policy  was  canceled,  where  they 
signified  a  willingness  to  carry  the  insurance 
notwithstanding  a  notice  of  cancellation,  the 
limit  of  their  anthority,  or  instructions  from 
the  company  to  them  not  made  known  to  in- 
sured, could  not  govern. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  500-603;    Dec.  Dig.  <8=>229.] 

2.  IirauBANCE  «=>229—OAncKiXATi0N— Req- 
uisites OF  NOTICB. 

Notice  of  the  cancellation  of  a  policy,  to 
be  effectual,  must  be  according  to  the  provisions 
of  the  policy,  and  must  be  peremptory,  explicit, 
and  unconditional. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f|  500-603 ;    Dec.  Dig.  <8=>229.] 

3.  INSUBANCK  «=>285%  New,  voL  16  Key-No. 
Series— Vaxidity  —  Mibbefbxsbntationb  ih 
Application — "Ob"— "Othebwisk.  ' ' 

The  general  agents  of  a  company,  insur- 
ing defendant,  a  dealer  in  scrap  iron,  etc., 
against  liability  for  injuries  to  employes,  wrote 
defendant  that  they  found  it  necessary  to  retire 
defendant's  policy  on  account  of  the  numerous 
accidents,  making  the  rate  inadequate  to  the 
loss;  that  they  might  prevail  upon  the  com- 
pany to  rewrite  defendant's  risk  if  defendant 
would  pay  •  higher  rate;  that,  should  this 
suggestion  be  acceptable,  defendant  should  ad- 
vise them  immediately,  and  they  would  take 
the  matter  up  with  the  company,  "or,  other- 
wise," they  were  obliged  to  give  notice  of  five 
days  in  accordance  with  the  policy.  Defend- 
ant's representative  saw  the  company's  agent, 
asking  that  the  matter  of  extending  the  policy 
at  such  higher  rate  should  be  taken  up  with 
the  company,  and  the  agent  promised  that  this 
would  be  done.  Later  tne  agent  telephoned  de- 
fendant's representative  that  lie  liad  received  in- 
structions from  the  home  office  and  could  con- 
tinue the  policy  in  full  force  until  its  expira- 
tion, but  was  informed  that  defendant  had 
placed  the  insurance  elsewhere.  The  agent 
testified  that  they  were  perfectly  willing  at 
that  time  to  let  the  policy  run  until  its  expira- 
tion, but  that  defendantra  representative  gave 
them  directions  to  let  it  expire,  and  that  de- 
fendant's representative  discontinued  the  policy. 
In  applying  for  insurance  with  plaititiff,  de- 
fendant stated  in  the  appUcation  that  no  com- 
pany had  canceled  any  liability  insurance  to 
defendant  within  three  years.  JUeld,  that  there 
was  no  unconditional,  distinct,  and  peremptory 
notice  of  cancellation,  especially  as  the  words 
"or"  and  "otherwise"  in  the  agents'  letter  had 
substantially  the  same  meaning  suggestive  of 
''on  the  other  hand,"  and  they  served  to  dis- 
junctively co-ordinatie  the  two  propositions  con- 
tained in  the  letter,  so  that  each  in  turn  ex- 
cluded the  other,  and  hence  the  representation 
in  the  application  was  not  such  a  false  repre- 
sentation as  invalidated  the  policy,  since  the 
inquiry  is  always  whether  there  was  a  false 
representation  or  a  concealment,  fraudulent,  if 
designed,  or  though  not  designed,  varying  ma- 
terially the  object  of  the  policy,  and  changing 
the  risk  understood  to  be  run. 

[EA.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Or; 
Otherwise.1 

Error  to  Circuit  Court,  Wayne  County; 
Philip  T.  Van  Zile,  Judge. 

Action  by  the  American  Fidelity  Company 
against  the  R.  L.  Ginsbnrg  Sons'  Company. 
Judgment  for  defendant,  and  plaintifr  brings 
error.    Affirmed. 

Argued  before  BROOKE,  C  J.,  and 
KUHN,  MOORE,  STONE,  OSTRANDER, 
BIRD,  and  STEIERB,  JJ. 


Oxtotqr  &  Wllldnson,  of  Detroit,  f6r  appel- 
lant Lucking,  Helfman,  Lucking  &  Han- 
Ion,  of  Detroit  (A.  J.  Groesbeck,  of  Detroit, 
of  counsel),  for  appdiee. 

STEERB,  J.  The  parties  to  this  action 
are  both  foreign  corporations  authorized  to 
transact,  and  engaged  in,  business  in  tills 
state.  Defendant  is  Incorporated  under  the 
laws  of  New  York,  and  bad  tieen  for  years 
engaged  In  the  Junk  business,  dealing  in 
scrap  Iron,  steel,  and  other  metals,  having 
yards  for  that  purpose  located  at  Mc  Elliott 
avenue  and  Franklin  street.  In  the  dty  of 
Detroit,  where  it  maintains  a  force  of  em- 
ployes. Plaintiff  is  a  Vermont  Insurance 
company,  with  an  agency  In  Detroit,  and  as  a 
part  of  its  regular  business  Insures  employ- 
ers against  liability  for  accidents  to  their 
employes.  It  on  June  28,  1910,  first  Issued 
defendant  a  policy  of  that  nature,  designated 
"Manufacturer's  Employes'  Liability  Policy," 
Insuring  defendant  against  liabllliy  for  ac- 
cidents to  its  employes  at  said  yards,  which 
after  a  time  was  surrendered  and  canceled, 
the  premium  rate  having  t>een  increased,  and 
a  new  policy  of  like  kind,  dated  Septemtier 
8,  1910,  was  issued  in  its  place,  which  is  the 
one  directly  Involved  here. 

This  policy,  as  the  one  preceding  it,  was 
Issued  "in  consideration  of  the  premium  and 
the  statements  set  forth  In  the  application" 
for  it,  expressly  providing  as  one  of  Its  con- 
ditions that: 

"No  assignment  of  interest,  voluntary  or  oth- 
erwise, and  no  erasure  or  change  of  tins  policy 
as  originaUv  printed,  or  waiver  of  any  of  its 
terms,  conditions  or  statements,  shall  be  valid 
unless  indormd  herecm  and  signed  by  the  pres- 
ident, one  of  the  vice  iH-esidents,  ^  or  one  of 
the  secretaries  of  the  company.  Notice  to  or 
knowledge  by  any  agent  or  other  person  shall 
not  be  held  to  effect  a  waiver  of  any  of  the 
terms,  conditions  or  statements  hereof." 

Defendant's  written  application  for  said 
Insurance,  which  was  attached  to  and  made 
a  part  of  the  policy,  contained  the  following: 

"No  company  has  canceled  or  refused  to  is- 
sue any  liability,  elevator,  or  boiler  insurance 
to  the  insured  during  the  past  three  years,  ex- 
cept as  follows:    None." 

Between  August  16,  1910,  and  October  7, 
1911,  Inclusive,  several  of  defendant's  em- 
ployfts  suffered  accidental  Injuries,  two  of 
which  resulted  in  death.  Plaintiff  without 
objection  assumed  the  burden  of  adjusting; 
or  litigating,  defendant's  liabilities  by  rea- 
son of  such  accidents,  and  paying  damages 
when  determined,  according  to  the  terms  of 
its  policy,  until  July  30,  1911,  when  learning 
for  the  first  time,  as  was  claimed,  that  de- 
fendant's application  was  untruthful,  it 
caused  the  following  letter  to  be  written  by 
its  attorney  and  sent  to  defendant: 

"Detroit,  Mich.,  August  1,  1911. 

"R.  L.  Ginsburg  Sons'  Company,  542  Frank- 
lin Street,  Detroit,  Mich.— Dear  Sirs:  I  write 
you  on  behalf  of  the  American  Fidelity  Com- 
pany, regardhig  the  manufacturer's  liability  pol- 
icy issued  to  you  on  June  28,  1910.    Una  poi- 
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ic7  'waa  issued  by  the  company  to  you  in  con- 
sideration of  certain  statements  set  forth  in 
your  application,  a  copy  of  which  application 
•was  a  part  of  the  policy.  The  application  sets 
forth  that  the  insurance  applied  for  was  to  be 
based  upon  certain  statement  of  facts,  which 
statement  was  made  as  a  warranty.  Statement 
14:  'No  company  has  canceled  or  refused  to 
issue  any  liability,  elevator,  or  boiler  insurance 
to  the  insured  during  the  past  three  years,  ex- 
cept as  follows :  None.'  Relying  upon  the  cor- 
rectness of  this  statement,  the  company  issued 
this  policy  to  you.  We  learned  yesterday  that 
your  liability  policy  in  the  London  Guarantee 
&  Accident  Company,  which  covered  the  period 
from  August  4,  1909,  noon,  to  August  4,  1910, 
noon,  was  canceled  by  the  London  Guarantee  & 
Accident  Company  on  or  about  June  22,  1010, 
the  cancellation  to  become  effective  June  28, 
IdlO.  The  American  EMdelity  Company  wishes 
me  to  notify  you  that  it  must  stand  upon  the 
warranty  contained  in  your  application  for  its 
policy,  and  does  not  therefore  consider  itself 
obligated  under  its  policy  to  furnish  the  protec- 
tion otherwise  provided  for." 

On  August  8,  1911,  two  actions  for  per- 
sonal injuries  of  employes  were  pending 
against  defendant  In  the  Wayne  county  cir- 
cuit court,  one  of  which  plaintiff  was  defend- 
ing and  the  time  for  appearance  of  detfend- 
ant  in  the  other  bad  arrived. 

In  conferences  over  differences  foreshad- 
owed by  the  above  letter  and  anticipated 
resulting  litigation,  It  waa  agreed  by  the  par- 
ties hereto  and  their  respective  counsel  that 
oompUcatlona  were  such  as  rendered  It  ad- 
visable to  co-operate  in  defense  of  pending 
suits  against  defendant  for  personal  Injuries 
and  the  adjustment  of  other  claims  of  like 
nature  which  had  been  made  or  were  ex- 
pected, and  defer  litigation  between  them- 
selves over  the  policy  until  those  matters 
were  disiwsed  of.  Pursuant  to  auch  under- 
standing a  stipulation  was  entered  into,  on 
August  9,  1911,  reciting  the  differences  which 
bad  arisen  and  the  pending  suits  and  claims 
In  regard  to  which  It  was  deemed  advisable 
to  work  in  harmony,  and  agreeing  that,  with- 
out prejudice  to  the  rights  of  either  party 
with  reference  to  plaintifTs  liability  under 
the  policy,  those  matters  as  to  third  parties 
In  which  they  were  mutually  Interested 
should  be  first  worked  out  to  a  conclusion, 
along  practically  the  same  lines  as  though 
no  question  as  to  this  iwllcy  or  difference  be- 
tween the  parties  themselves  existed,  before 
this  litigation  was  initiated. 

Subsequently  stipulations  of  like  nature 
were  made  In  relation  to  other  claims,  there 
being  five  In  all,  which  In  the  course  of  time 
were  adjusted  and  finally  fully  disposed  of 
by  the  parties  working  under  said  stipula- 
tions. After  all  those  matters  were  out  of 
the  way,  this  action  in  assumpsit  was  begun 
by  plaintiff  on  June  20,  1912,  to  recover 
money  paid  by  it  in  connection  with  such 
adjustments  according  to  the  policy,  with 
interest  Its  declaration  alleged  In  proper 
form  the  invalidity  of  the  policy,  for  the  rea- 
sons stated,  the  agreements  entered  into  be- 
tween the  parties  in  relation  thereto,  and 
plaintiff's  expenditures  In  that  connection. 
Defendant  pleaded  the  general  Issue  and  gave 


notice  of  recoupment .  for  moneys  which  it 
bad  paid  out,  with  Interest,  under  those 
agreements,  alleging  that  said  policy  was 
valid,  and  therefore,  by  the  agreements, 
plaintiff  was  liable  to  defendant  for  the  ad- 
vances It  bad  thus  made.  The  amounts  paid 
by  each  are  not  in  dispute,  and  it  is  conceded 
that  the  right  of  each  to  recover  the  amount 
claimed  is  contingent  upon  tbe  validity  or 
Invalidity  of  said  policy. 

The  case  was  tried  before  a  Jury,  and  re- 
sulted in  a  directed  verdict  In  favor  of  de- 
fendant for  the  amount  claimed  under  its 
plea  of  recoupment  It  was  shown  upon  the 
trial  that  prior  to  Insuring  with  plaintiff 
defendant  carried  employes'  accident  Insur- 
ance with  the  London  Guarantee  &  Accident 
Company,  Limited,  having  a  policy  Issued 
to  It  on  August  4,  1909,  for  one  year,  which 
by  its  terms  the  company  could  cancel  on 
five  days'  notice  to  the  Insured,  and  which 
plaintiff  claims  the  London  Company  refused 
to  continue  and  canceled  under  the  terms 
of  the  policy  at  or  about  the  time  defendant 
made  application  for  Insurance  with  plain- 
tiff, stating  In  said  application  that  no  com- 
pany had  canceled  or  refused  to  issue  It  lia- 
bility Insurance  during  the  preceding  three 
years. 

Defendant  contends  there  was  no  absolute 
cancellation  by  the  London  Company  of  its 
policy,  under  Its  terms  and  within  the  mean- 
ing of  the  statement  Ln  Its  application  to 
plaintiff  for  Insurance,  and  also  that  all 
which  occurred  In  that  connection  was  well 
known  to  and  understood  by  plaintiff's  state 
agent,  who  solicited  the  Insurance  of  defend- 
ant, pr^ared  the  application,  and  Issued  the 
policy  In  question.  It  appears,  undisputed, 
that  OL  B.  Brringer,  state  agent  of  plaintiff, 
and  located  in  Detroit,  had,  during  the  spring 
ot  1910,  solicited  business  for  his  company 
from  officials  of  defendant  with  whom  he 
was  acquainted,  having  at  one  time,  when 
acting  for  another  company,  written  similar 
insurance  for  defendant.  He  testifies  that  he 
made  several  trips  up  there  and  talked  in- 
surance, telUng  them  he  could  give  them  a 
better  rate  than  they  were  paying  (which  was 
then  45  cents  per  100): 

"Because  the  American  Fidelity  Company  did 
not  belong  to  what  is  called  the  so-called  com- 
bine of  liability  insurance  companies.  These 
other  companies  that  were  issuing  this  kind  of 
insurance  were  in  a  kind  of  combination, 
*  •  *  as  I  understood  it,  and  represented  to 
my  customers.  *  *  •  I  was  after  that  busi- 
ness, certainly.  I  wanted  to  take  it  away  from 
the  company  that  had  it.    *    *    •  " 

The  drcnmstanees  which  enabled  these  ef- 
forts to  bear  fruit  are  in  outUne  as  follows: 

The  Insurance  firm  of  Raymond  &  Ray- 
mond, of  Detroit,  was  the  general  agent  for 
the  London  Company,  and,  on  June  22,  1910, 
Mr.  Harper,  a  special  agent  in  charge  of  the 
business  of  that  firm,  wrote  defendant  as  fol- 
lows: 

"Gentlemen :  We  regret  that  we  find  it  nec- 
essary to  retire  our  poUcy  with  your  company, 
which   otherwise   would   expire  on   August  4i 
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1910.  on  aeeonnt  of  the  nnmerous  accidents 
whicn  have  made  our  present  rate  inadeqaate 
to  the  loss  we  have  aostained.  We  find  the 
first  aid  medical  bills  alone  amounted  to  con- 
siderable money,  and  the  nature  of  the  injuries 
have  caused  us  to  make  expensive  investiga- 
tions and  settlements.  We  might  say  for  your 
information  that  this  agency  have  the  only 
scrap  iron  dealers  carried  by  Uiis  company  any- 
where in  the  United  States,  as  past  experience 
has  proven  the  hazard  almost  impossible  for 
any  company  to  underwrite  with  any  chance  <yt 
profit.  We  find  other  companies  are  having 
the  same  experience,  and  while  we  are  advised 
by  our  home  office  to  let  all  risks  of  this  kind 
alone  in  the  future,  we  ourselves,  as  agents, 
may  prevail  upon  the  company  to  rewrite  your 
risk,  provided,  however,  we  are  to  secure  a 
rate  of  $1  per  $100  of  compensation  as  against 
a  rate  of  46  cents  whi<m  we  now  secnre. 
Should  our  suggestion  as  to  the  Increase  of 
rates  be  acceptable  to  you,  we  will  thank  you 
to  so  advise  us  immediately,  whereupon  we 
shall  take  the  matter  up  with  our  company,  for 
their  approval,  or  otherwise  we  are  obliged  to 
give  notice  of  5  days  in  accordance  with  the 
terms  and  conditions  of  the  policy  numbered 
B-17993,  that  on  and  after  June  28th,  at  12 
o'clock  noon,  this  company  will  not  entertain 
any  claim  or  claims  made  under  said  policy  of 
insurance.  Awaiting  your  early  advices,  should 
our  suggestion  meet  with  your  approval,  we 
remain, 

"Your*  very  tmly, ,  General  Agents." 

On  June  22d  a  Mr.  Jacobson,  representing 
defendant,  talked  wltli  Harper  over  tie  tele- 
phone In  reference  to  the  contents  of  this 
letter  and  an  extension  of  the  policy  as  pro- 
posed.   Of  this  conversation  Harper  testifies: 

"The  extension  that  was  under  discussion  in 
our  first  talk  was  thirty  days.  That  is  what 
would  be  known  as  a  dollar  rate;  a  dollar  a 
hundred.  It  was  my  endeavor  at  the  time,  if 
possible,  to  secure  the  dollar  rate  until  the  ex- 
piration of  the  policy  and  then  persuade  the 
assured  to  continue  with  me  at  a  dollar  rate, 
if  the  company  felt  that  they  could  make  mon- 
ey on  the  risk.  •  •  *  He  told  me  he  had 
been  considering  the  letter  which  he  had  sent 
me,  and  that  they  were  desirous  of  having  the 
extension  of  their  present  policy.  In  order  to 
give  them  time  to  make  other  arrangements, 
a»d  he  wanted  me  to  take  up  with  our  company 
immediately  the  matter,  and  secure  their  sanc- 
tion to  an  extension.  •  •  •  I  told  him  I 
wonld  take  it  up  with  the  company  immediate- 
ly by  wire,  which  I  did." 

Harper  thereupon  exchanged  telegrams 
with  the  Chicago  ofllce  upon  the  subject  The 
replies  which  he  received  were  Interpreted 
by  blm  as  authorizing  the  extension.  It  is 
contended  by  plaintiff  that  they  did  not 
Neither  these  telegrams  nor  the  letter  from 
the  company  directing  cancellation  of  the  pol- 
icy In  the  first  Instance,  as  reported  In  Har- 
per's letter  to  defendant,  were  shown  to 
Jacobson,  or  any  of  defendant's  representa- 
tives, so  far  as  disclosed.  Their  information 
on  the  subject  was  what  the  London  Com- 
pany's state  agent  wrote  or  told  them.  Ask- 
ed why  he  did  not  communicate  to  Jacobson 
the  contents  of  a  telegram  from  the  company. 
Harper  replied: 

"Well,  because  I  told  him  I  conld  take  care 
of  him  until  the  expiration  of  his  policy,  and 
that  was  as  far  as  I  went  with  him." 

Following  the  teleiihone  conversation,  on 
June  27th,  Jacobson,  In  conflrmatioa  of  it. 


sent  Raymond  &  Raymond  the  following  let- 
ter: 

"The  London  Guarantee  &  Accident  Com- 
pany, Raymond  &  Raymond,  Agents,  Detroit, 
Mich. — Gentlemen :  We  liave  your  letter  of  tb* 
22d  inst.,  and  have  noted  same  carefully.  In 
connection  with  this  we  have  talked  to  yon 
to-day  over  the  telephone,  and  have  advised  yoa 
to  carry  our  insurance  in  accordance  with  the 
policy  given  you,  except  that  we  have  Au- 
thorized you  to  increase  the  rate  from  45  cents 
to  a  dollar  per  hundred  for  the  term  of  one 
month  from  June  28,  1910.  Please  see  that 
this  matter  is  taken  care  of,  and  as  soon  as  we 
get  all  matters  in  shape  in  connection  with  fur- 
ther insurance  we  wUl  be  glad  to  confer  with 
yoo. 

"Yours  truly,    R.  I*  Oinsbun  Sons'  Co., 
"C.  D.  Jacobson." 

On  the  same  day  defendant  wrote  ESrringer: 

"We    are   now   considering   a   new   liabilit7 

policy  for  our  institution,   and  would  like   to 

have  you  advise  ns  just  wliat  you  can  do  for 

us." 

Brrlnger  promptly  went  after  the  business 
and  offered  a  rate  of  33  cents  per  hundred, 
which  was  accepted.  He  was  familiar  wltb 
the  situation,  and  on  the  28tb  went  to  defend- 
ant's place  of  business,  went  through  the 
plant,  obtained  such  Information  as  he  de- 
sired, made  pendl  memoranda,  Issued  to  de- 
fendant what  be  called  a  "binder,"  returned 
to  his  office,  filled  out  an  application  and 
policy  upon  the  regular  blanks,  and  Issued  the 
first  policy,  of  June  28th. 

Jacobson  testifies  that  he  fully  Informed 
Brrlnger  of  the  letter  from  the  London  Com- 
pany's agent,  of  June  22d,  proposing  to 
terminate  their  policy,  which  would  be  five 
days  from  the  23d  as  he  Interpreted  It,  be- 
cause they  considered  the  rate  too  low  and  de- 
manded an  Increase,  of  the  commnnlcation 
with  Harper,  and  their  negotiations  In  regard 
to  the  subject  Errlnger  denies  that  any-  , 
thing  was  said  to  him  at  that  time  In  regard 
to  the  London  Company.  This,  If  material, 
would,  ot  course,  be  an  Issne  of  fact  Having 
arranged  for  Insurance  with  Errlnger,  Jacob- 
son  then  had  a  conversation  with  Harper 
over  the  telephone,  Informing  him,  as  he 
claims  at  Brrlnger's  suggestion,  that  they  had 
made  other  arrangements  for  their  Insurance 
and  It  was  not  necessary  to  do  anything  fur- 
ther.   Of  this  Harper  says: 

"The  morning  of  the  28th  I  had  a  further 
talk  with  Jacobson  by  telephone.  He  called 
me  up,  and  I  told  tiim  I  had  received  instruc- 
tions from  the  borne  office  by  telegram  that  I 
could  continue  his  policy  in  full  force  until 
the  expiration  of  the  date,  and  that  that  wonld 
help  them  oat,  and  it  would  probably  leave  as 
all  with  a  little  better  feeling,  and  he  said  that 
was  not  necessary ;  that  he  had  made  other  ar- 
rane:einents  to  place  his  insurance  elsewhere.  I 
asked  him  with  whom  he  placed  it,  and  he  told 
me  with  Errlnger,  of  the  American  Fidelity, 
80  he  told  me  not  to  do  anything  further  with 
the  matter  and  I  dropped  it  there.  •  *  •  It 
[the  policy]  ceased  on  June  28th,  but  it  was 
left  to  the  option  of  R.  L.  Ginsburg  Company 
whether  they  wanted  it  continued  to  its  expira- 
tion ;  that  18,  we  were  ready  to  eliminate  onr 
cancellation   letter." 

He  also  states: 

"We  were  perfectly  willing  on  that  morning 
to  let  the  policy  ran  on  until  August  4tli.    It 
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waa  Jacobeon  that  gave  me  directionB  that  I 
should  let  it  expire  on  June  28,  1910.  Q. 
Well,  aa  a  matter  of  fact,  Mr.  Jacobaon  dis- 
continued the  policy  on  behalf  of  K.  L.  Oins- 
burg  Sona'  Company,  rather  than  your  office; 
isn't  that  true?    A.  Yes,  sir." 

After  his  conversation  with  Jacobson,  Har- 
per called  ErriBger  by  phone  and  testifies 
that  he  said: 

"Ton  are  probably  aware  of  the  fact  that  we 
have  carried  the  R.  L.  Ginsburg  Company,  and 
I,  losing  the  business,  as  I  understand  from 
the  assured,  to  yon,  I  was  naturally  interested 
in  knowing  what  rate  you  secured.  He  told 
me  it  was  none  of  my  business.  *  *  *  I  said 
possibly  ne  was  aware  or  not  aware  of  the  fact 
we  bad  canceled  the  B.  L.  Ginsburg  policy  by 
letter,  and  naturally,  losing  the  business  to 
him  when  I  had  a  counter  proposition  up,  I 
wondered  what  rate  he  wrote  it  at." 

Of  this  conversation  Erringer  says: 
"I  remember  somebody  calling  me  up  and 
wanting  to  know  what  we  had  renewed  the 
bnsiness  for,  stating  that  they  were  the  Lon- 
don Guarantee  &  Accident  Company  and  want- 
ing to  know  what  rate  we  wrote  it  for.  I  told 
them  I  did  not  consider  that  necessary  to  give 
them  tiiat  information.  *  *  *  Q.  Now,  re- 
ferring to  counsel's  question  with  r^ard  to  the 
talk  that  you  had  with  Harper,  do  I  understand 
you  to  say  that  Mr.  Harper  did  not  tell  you 
that  the  London  Guarantee  policy  was  can- 
celed? A.  I  don't  remember  of  him  saying  that, 
if  it  was  Mr.  Harper  that  I  talked  to." 

Having  secured  this  insurance  at  83  cents 
a  hundred,  Erringer  later  demanded  a  lar- 
ger rate,  as  the  other  company  bad,  to  which 
defendant  was  obliged  to,  or  did,  concede, 
resulting  In  the  first  policy  of  June  28th  be- 
ing canceled,  and  the  new  policy,  the  one  in 
question  here  of  September  8th,  being  issued 
at  the  rate  of  $1  a  hundred.  Erringer  filled 
out  a  new  application  and  issued  this  policy, 
countersigned  by  him  as  the  former  one.  No 
application  for  either  policy  was  ever  signed 
by  defendant,  though  each  policy  had,  as  be- 
fore stated,  a  copy  of  the  application  attach- 
ed to  and  made  a  part  of  it.  Erringer,  as 
general  state  agent,  was  supplied  with  blank 
policies  stamped  with  the  name  of  the  presi- 
dent of  the  company,  which  he  filled  out  and 
issued  as  he  obtained  businesa 

PlaintUTs  assignments  of  error  cover  the 
propositions  that  there  was  an  unequivocal 
cancellation  by  the  London  Company  of  its 
policy  on  June  28th ;  that  defendant  had  no 
right  to  vary  the  statem^it  of  facts  made  as 
warranties  in  its  application  embodied  In  the 
poUcies  issued  to  it  by  plaintiff,  by  oral  testi- 
mony as  to  Erringer's  knowledge  that  they 
were  untrue,  and,  such  testimony  being  inad- 
missible, a  verdict  Should  have  been  directed 
for  plaintiff;  that,  even  if  such  proof  was 
competent,  the  question  of  Erringer's  knowl- 
edge was  one  of  fact  for  the  Jury  to  decide. 
It  must  be  conceded  in  the  outset  that,  if 
plalntlfl  has  failed  to  show  the  statement  in 
the  application  relative  to  cancellation  is  un- 
true, it  cannot  recover,  and  the  other  points 
presented  need  not  be  considered. 

The  fraudulent  misrepresentation  upon 
which  plalntur  relies  to  avoid  this  policy  is 
that  no  company  had  "canceled  or  refused  to 


issue  any  liability,  elevator,  or  boiler  insnr- 
anoe  to  the  insured  during  the  past  three 
years,"  etc.  Clearly  no  company  is  shown  to 
have  refused.  On  ther  contrary,  plaintifrs 
testimony  shows  that  the  London  Company's 
state  agent  was  proposing  to  sell  defendant 
Uabllity  Insurance,  but  asking  a  higher  rate, 
giving  a  notice  of  cancellation  of  the  previ- 
ous policy  on  the  ground  that  the  rate  was 
not  adequate,  coupled  with  a  condition  and 
suggested  alternative. 

[1, 2]  Umlt  of  authority  or  instructions 
from  the  company  to  Raymond  ft  Raymond, 
not  made  known  to  defendant,  cannot  govern. 
It  is  to  be  borne  in  mind  that  Raymond  & 
Raymond  were  general  state  agents  of  the 
London  Company,  as  was  Erringer  of  plain- 
tiff. They  were  intrusted  vrith  the  general 
management  of  the  insurance  business  of 
their  ccnnpany  throughout  the  state,  having 
charge  of  local  insurance  brokers,  solicitors, 
and  agents;  they  were  supplied  with  blank 
forms,  and  could  make  contracts  and  issue 
policies  for  their  company;  their  powers 
could  be  assumed  as  coextensive  with  the 
business  Intrusted  to  their  care  when  act- 
ing within  the  scope  of  their  real  or  appar- 
ent authority.  Insurance  Co.  v.  Wilkinson, 
13  Waa  222,  20  L.  Ed.  617.  The  cancellation 
of  this  policy  is  not  determined  by  private 
Instructions  received  from  the  company  by 
them,  but  on  the  notice  which  they  gave  de- 
fendants. Such  notice,  to  be  effectual,  must 
be  according  to  the  provisions  of  the  policy, 
and  must  also  have  been  peremptory,  explicit, 
and  unconditional.  Richard  on  Insurance  (3d 
Ed.)  p.  384. 

(SI  The  so-called  letter  of  cancellation,  of 
June  28th,  from  the  state  agents,  does  not 
stand  this  test  Claiming  the  then  rate  to  be 
inadequate  and  regretting  the  necessity  of 
retiring  defendant's  policy,  the  letter  propos- 
es a  rate  deemed  adequate  and  suggests  ne- 
gotiations upon  that  basis,  offering  to  take 
the  matter  up  with  "our  company"  if  the  sug- 
gestion is  acc^table,  "or  otherwise"  (In  case 
they  are  not  advised  it  is  acceptable)  "we  are 
obliged  to  give  notice.  »  •  •  Awaiting 
your  early  advices,  should  our  suggestion 
meet  with  your  approval,  we  remain,"  etc. 
"Or"  and  "otherwise,"  in  the  connection  used, 
have  substantially  the  same  meaning  (sug- 
gesting "on  the  other  hand"),  and  their  Joint 
use,  strictly  speaking,  only  amounts  to  empha- 
sizing by  redundance  the  thought  conveyed. 
They  serve  to  so  disjunctively  co-ordinate  the 
two  propositions  that  each  in  turn  excludes 
the  other,  and  obscures  certainty  as  to  ei- 
ther. That  it  was  not  intended  by  the  man 
who  wrote  it  as  final  and  unconditional  is 
indicated  by  his  statement: 

"We  were  perfectly  willing  on  that  morning 
to  let  the  poUcy  run  on  until  August  4th.  It 
was  Jacobaon  that  gave  me  directions  that  I 
should  let  it  expire  on  June  28th." 

This  points  in  the  finality  to  a  transaction 
of  surrender  by  mutual  agreement  rather 
than  of  arbitrary  cancellation. 
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-  Plaintiff's  claim  Is  that  a  material  false 
representation  as  to  preyious  Insurance  ren- 
dered its  policy  to  defendant'  void  from  the 
beginning.  Upon  tfils  proposition  It  was 
said  long  ago.  In  Carter  y.  Boehm,  8  Burr. 
1905: 

"The  question,  therefore,  mnst  always  be, 
Vhetber  there  was,  under  all  the  circumstances 
at  the  time  the  policy  was  underwritten,  a  fair 
representation,  or  a  concealment,  fraudulent,  if 
designed,  or,  uiongh  not  desifmed,  varying  ma- 
terially the  object  of  the  policy,  and  changing 
the  risk  understood  to  be  run.' " 

The  alleged  false  representation  in  this 
case  falls  far  short  of  measuring  up  to  those 
requirements.  For  the  reasons  stated,  we  are 
unable  to  conclude  that  there  was  an  uncon- 
ditional, distinct,  and  peremptory  notice  gly- 
en  defendant  of  cancellation  of  the  London 
Company's  policy,  or  that  the  statement  in 
defendant's  application  to  plaintiff,  as  writ- 
ten by  the  latter's  state  agent,  was  false  and 
fraudulent. 

The  Judgment  Is  affirmed. 

The  late  Justice  McALVAT  took  no  part 
In  this  decision. 


BROWN  y.  MITTS.     (No.  330.) 
(Supreme  Court  of  Midiigan.    July  23,  1915.) 

1.  Trial  «=>29— Remakks  by  Coubt— Cboss- 
exawnation. 

In  an  action  to  recover  for  injuries  to 
plaintiff's  automobile  from  a  collision  with  de- 
fendant's automobile,  action  of  the  court  on  de- 
fendant's cross-examination  of  plaintiff  as  to 
whether  he  could  have  stopped  his  own  car  in 
time  to  have  avoided  the  collision  in  remarking 
that  he  did  not  know  upon  what  theory  plain- 
tiS  was  obliged  to  stop  his  machine  at  that 
time,  and  in  admitting  the  testimony  with  the 
statement  that,  if  necessary,  it  would  be  stricken 
out  later.  In  view  of  the  latitude  allowed  de- 
fendant in  crossrexamination,  was  not  reversi- 
ble error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  80-S3,  608;  Dea  Dig.  <8=>29.] 

2.  MUNICrPAL  CORPOBATIONS  «=»705— Usic  OI 

Stsektb— Ofskatiok  or  Actokobile. 
It  la  not  the  inty  of  one  to  stop  his  car 
when  he  finds  another  approaching  him  on  a 
cross  street  at  a  rapid  rate  of  speed  and  there 
Is  ample  room  for  tbe  other  part?  to  pass  him 
in  the  rear. 

.  [Ekl.  Note.— SV>r  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  1515-1617;  Dec. 
Dig.  <8=>7057l 

3.  Witnesses  4=9393— Cbobs-Exakination— 
Other  Testimony. 

In  an  action  for  damages  to  plaintilTs  au- 
tomobile from  a  collision  with  defendant's  au- 
tomobile^ evidence  as  to  whether  plaintiff  had 
testified  in  justice's  court  that  he  could  have 
stopped  his  car  when  he  discovered  the  defend- 
ant and  defendant's  inattention  to  the  opcraticm 
of  his  car  was  admissible. 

[E2d.  Note.— For .  other  cases,  see  Witnesses, 
Cf  nt  Dig.  H  1252-1257 ;   Dea  Dig.  <3=»393.] 

4.  APFBAI,   and    BSBBOB    «8=»1051  —  HABMT.E88 

ICbbob — BX0I.TJ8ION  or  Evidence. 
The   exclusion   of  sach   evidence   was  not 
prejudicial  error,  where  plaintiff,  upon  his  cross- 
examination,  had  not  denied,  but  had  admitted, 
thdt  it  would  have  been  possible  for  him  to  have 


stopped   his   car   before   the  collision  had    be 
known  any  necessity  for  so  doing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erron  Cent  Dig.  {{  4161-4170;  Dea  Dig.  «=> 

5.  Tbial  <S=3l33— Conduct  ow  Counsko— Op- 

XBATION  BY  COUBT. 

The  remark  of  plaintiff's  counsel  that  only 
$30  or  $40  was  involved  and  as  to  the  time 
tbe  trial  was  taking,  as  to  which  on  objection 
the  court  stated  tliat  a  defeated  party  bad  a 
right  to  appeal  and  that  the  amount  involved 
made  no  difference,  was  not  prejudiciai  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !  316;    Dec.  Dig.  «8=>138.] 

6.  Mdnicipai.  Cobpobations  «=»706— Usb  of 
Stbeets — Collision  of  Adtoicobile— Qdxs- 

TION    fob    JtJBY    —    CONTBIBnxOBY    NEOLI- 

obncb. 

In  an  action  on  the  case  for  damages  for 
injury  to  plaintiff's  automobile  from,  a  colli- 
sion alleged  to  have  resulted  from  the  negligent 
operation  of  defendant's  automobile  held,  on 
the  evidence,  that  plaintiff's  contributory  neg- 
ligence was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  }  1518;  De&  Dig.  9s> 
706.] 

7.  TtUAL  «sb200— Rbqttbstbd  Instbuotions— 
Given  Instbuotions. 

The  refusal  of  the  defendant's  requested 
charges  that  plaintiff,  if  on  the  wrong  side  of 
the  street  by  reason  of  which  the  defendant  col- 
lided with  him,  could  not  recover,  and  that  his 
violation  of  the  law  in  that  respect  oontribated 
to  his  injury,  and  that  at  the  intersection  of 
streets  the  operators  of  machines  must  h&ve 
them  under  control,  but  that  each  has  a  right 
to  expect  tlie  other  to  exercise  due  care,  mud 
that  if  defendant's  negligence  was  the  pnmaiy 
cause  of  the  injury,  an  action  therefor  could  not 
be  maintained  if  it  was  proximately  caused  by 
the  plaintiff's  negligence,  was  not  error,  since 
they  were  substantially  covered  by  instrnctions 
that  if  plaintiff  was  riuining  at  a  proper  speed 
on  the  proper  side  of  the  road  and  a  colliaion  oc- 
curred by  the  defendant's  fault  in  exceeding  the 
speed  law  or  his  failure  to  stop,  plaintiff  mi^ht 
recover,  and  that  in  case  of  impending  eoUiston 
a  party  may  act  on  his  best  judgment  upon 
the  facts  as  they  appear  to  him,  and  that  both 
parties  were  bound  to  prevent  damage. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  e51-eB»;   Dec  Dig.  «=»260.] 

8.  Municipal  Cobpobations  «=>T06— Use  of 
Stbbets— CONTBIBtrroBY  Neouoenob. 

In  an  action  for  damages  for  injury  to 
plaintifTs  automobile  from  a  collision  at  a 
cross  street,  defendant's  requested  charge  that, 
if  plaintiff  in  the  exercise  of  due  care  could 
have  stopped  in  time  to  have  avoided  the  ac- 
cident after  he  discovered  that  defendant  pcUd 
no  attention  to  his  warnings,  he  could  not  re- 
cover was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  •=» 
706.] 

9.  Appeal  and  Ebbob  «s>78(V— Absionmcntb 
or  EkBOB— SumoisNOT. 

An  assignment  of  error  directed  to  the 
charge  as  a  whole  is  too  general  to  require  at- 
tention. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Digi  H  8013-3016;  Dec  Dig.  «=s> 
780.] 

10.  Municipal  Cobpobations  «s»706— Use  or 
Stbeets— Collision— Instbdctions. 

In  au  action  for  damages  for  injury  to 
plaintilPs  auitomoblle  from  a  collision,  an  in- 
struction that  if  plaintiS  saw  defendant  come 


4s»For  other  cues  (e*  same  topic  and  KET-NUMBER  In  all  Key-Numbered  DigeaU  and  Indexes 

Digitized  by  VjOOQIC 


MlehJ 


BBOWK  T.  MITTS 


715 


toward  bint  at  a  rapid  speed  he  had  a  right  to 
act  on  his  best  judgment  and  to  aasume  that 
defendant  would  do  what  be  could  to  avoid  a 
collision,  together  with  a  charge  that  in  auch 
case  both  parties  must  do  what  they  can  to 
avoid  injury,  but  neither  is  bound  to  exercise 
the  very  best  judgment,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  |  1518;  Dec.  Dig.  «» 
706.] 

Error  to  Circalt  Court,  Saginaw  County; 
WUliam  O.  Gage,  Judge. 

Action  by  William  A.  Brown  against  Peter 
Mltta.  Judgment  for  plalntUf,  and  defendant 
brings  error.    Affirmed. 

Argued  before  BROOKS},  O.  J.,  and  KUHN, 
STONE,  OSTRANDBR,  BIRD,  MOORB,  and 
STEBRE,  JJ. 

Julius  B.  Klrby,  of  Saginaw,  for  appellant. 
Crane '  &  Crane,  of  Sagtuaw,  for  appellee. 

STONE,  J.  This  is  an  action  on  the  case  to 
recover  damages  for  Injuries  to  the  plalntlfC's 
automobile,  which  he  claims  were  caused  by 
the  negligent  conduct  of  the  defendant.  In 
the  city  of  Saginaw  Oermania  avenue  runs 
east  and  west  and  is  intersected  by  Warren 
avenue,  which  runs  north  and  south.  About 
1  o'clock  p.  m.  on  Sunday,  May  18,  1013,  the 
plaintiff  owned  and  was  driving  a  Reo  auto- 
mobile west,  on  Germanla  avenue.  With  him 
was  one  passenger,  the  witness  Adam  Sharp. 
At  the  trial  it  was  the  claim  of  the  plaintiff 
that  he  was  proceeding  west  on  the  north  side 
of  Germania  avenue  at  about  six  or  seven 
miles  an  hour,  across  Warren  avenue  at  its 
Intersection  with  Germania  avenue,  intend- 
ing to  stop  at  the  Mks'  Temple  on  the  north- 
west comer;  that  as  he  was  about  10  feet 
from  the  east  line  of  Warren  avenue  he  first 
saw  the  automobile  of  the  defendant,  driven 
by  defendant,  proceeding  northerly  on  War- 
ren avenue,  In  the  center  of  the  street,  and 
on  the  street  car  track  which  ran  along  the. 
last-named  avenue;  tliat  defendant  was  run- 
ning his  car  at  the  rate  of  20  to  25  miles  per 
hour  at  the  time;  that  plaintiff  sounded  his 
horn  three  times  to  attract  the  attention  of 
defendant;  that  defendant  did  not  heed  the 
warning,  but  was  looking  westward  toward 
the  post  office,  which  was  near  the  southwest 
comer;  that  finally  the  plaintiff  called  to 
the  defendant,  shouting  a  warning;  that 
nevertheless  the  defendant  drove  at  the  same 
rate  of  speed  into  the  car  of  the  plaintiff, 
striking  the  rear  wheel  and  injuring  the  fen- 
ders and  running  board  and  springing  the 
axle.  Tbe  plaintiff  claimed  that  there  was 
plenty  of  room  for  tbe  defendant  to  have 
gone  behind  plaintiff.  There  was  a  conflict 
In  the  evidence,  tbe  defendant  claiming  that 
he  was  going  north  at  the  time  of  the  colli- 
sion, but,  instead  of  l>elng  in  the  center  of 
tbe  highway,  or  street,  and  on  the  street  car 
track,  which  runs  pretty  near  tbe  center  of 
Warren  avenue,  that  be  was  on  the  east  side 
and  near  the  east  curb  of  the  street,  and 
that  be  was  proceeding  at  a  rate  of  speed  not 


to  exceed  8  or  10  miles  an  hour,  and  claims 
that  be  had  bis  machine  under  perfect  con- 
trol; that  as  he  came  to  tbe  corner  of  War- 
ren and  Germania  avenues  be  did  not  dis- 
cover the  plaintiff's  machine  on  account  of 
some  billboards  which  stood  at  the  southeast 
corner  on  the  lot  Une,  and  that  suddenly  tbe 
plaintiffs  machine,  driven  by  plaintiff,  ap- 
peared in  front  of  him  on  tbe  south  side  of 
Germania  avenue  Instead  of  on  tbe  north 
side;  and  he  claimed  tliat  the  reason  be  did 
not  see  plaintiff  sooner  was  because  tbe 
plaintiff  was  on  the  south  side,  or  wro(% 
side,  of  the  avenue,  and  that  be  did  not 
see  plaintiff's  machine  in  time  so  tliat 
be  could  stop  Ills  machine.  Tbe  declaration 
claimed  careless  and  negligent  driving 
by  defendant  and  a  violation  of  cer- 
tain ordinances  of  the  dty  of  Saginaw, 
and  also  the  statutory  violation.  Tbe  ordi- 
nances, which  were  introduced  in  evidence, 
provided  that  no  person  should  run  or  propel 
an  automobile  on  any  street  or  avenue  wltliin 
the  territory  where  tills  accident  occurred  at 
a  higher  rate  of  speed  than  8  miles  per  hour. 
Another  ordinance  provided  that  vehicles 
should  be  driven  in  a  careful  manner,  and 
that  due  regard  for  the  safety  and  conveni- 
ence of  pedestrians  and  all  other  vehicles, 
and  that  vehicles  should  be  kept  on  the  right 
side  of  the  street  except  when  necessary  to 
turn  to  the  left  in  crossing  or  overtaking 
another  vehicle ;  that  drivers  or  operators  of 
vehicles  before  turning,  stopping,  or  chang- 
ing their  course  should  make  sure  that  such 
movements  could  be  made  in  safety,  and  that 
no  velilcle  should  cross  any  main  thorough- 
fare or  make  any  turn  thereon  at  a  greater 
speed  than  one-half  of  the  legal  speed  limit 
which  was  permitted  upon  such  thoroughfare. 
In  its  charge  to  the  Jury  the  trial  court  called 
attention  to  tbe  ordinances,  and  also  to  sec- 
tion 7,  subd.  1,  of  Act  318  of  the  Public  Acts 
of  1900,  enUUed: 

"An  act  providing  for  the  registration,  identifl- 
cation  and  regulation  of  motor  vehicles  op- 
erated upon  the  public  highways  of  this 
state,  and  of  the  operators  of  such  vehicles." 

The  issues  In  the  case  were  submitted  to 
the  Jury  under  a  lengthy  charge,  and  the 
plaintiff  recovered  a  verdict  and  Judgment 
for  $33.40  and  costs. 

The  defendant  has  brought  the  case  here 
upon  writ  of  error.  Error  is  assigned  upon 
certain  rulings  of  the  court  in  the  admission 
of  evidence,  for  refusal  to  give  certain  re- 
quests of  defendant,  and  upon  a  portion  of 
Uie  charge  of  tbe  court.  We  cannot  better 
dispose  of  the  assignments  of  error  relating 
to  the  admission  of  testimony  than  to  quote 
somewhat  at  length  from  the  cross-examina- 
tion of  tbe  plaintiff.  That  testimony  was  as 
follows: 

"Q.  (Had  that  been  a  street  car  instead  of 
Mr.  Mitts  coming  down  at  that  same  sptied, 
coald  you  have  stopped  so  as  not  to  have  cbl- 
lided  with  the  car? 
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"Mr.  Crane:    Objected  to  as  incompet«it. 

"Court:    Objection  auatained. 

"Q.  Could  yoa  have  stopped  your  car  when 
you  seen  him  comiDg  down  there  before  you 
entered  upon  Warren  avenue? 

"Mr.  Crane:  I  object  to  that.  It  was  not 
incumbent  upon  Mr.  Brown,  under  the  rule  of 
law,  to  stop  bis  car. 

"Court:  I  don't  know  what  counsel  Is  try- 
Ini;  to  get  at,  I  must  say. 

"Mr.  Kirby:  It  is  the  duty  of  every  man  op- 
erating an  automobile  to  exercise  due  care,  and 
if  he  sees  a  car  coming,  and  he  can  avoid  a 
collision,  that  he  has  reason  to  think  from  a 
man  who  is  coming  so  fast  he  should,  and  it 
is  Ua  duty  to  exercise  care  and  not  run  in 
fcoBt  of  him. 

"Court:  I  don't  think  it  is  competent.  I 
think  it  is  the  duty  of  a  man  who  is  ranning 
an  automobile  down  the  street  to  pay  attention 
to  the  law  of  the  state  and  the  city  ordinances. 
If  he  violates  it  he  is  responsible  for  the 
violation  of  it.  It  is  not  the  duty  of  the  oth- 
er man  to  assume  he  won't  take  care  of  his 
automobile   and   manage  it  in   that  way. 

"Mr.  Kirby:  Do  I  understand  a  man  is  not 
chargeable  with  the  exercise  of  due  care  even 
though  the  other  man  is  vidating  the  ordi- 
nance? 

"Court:  He  has  a  right  to  assume  a  man 
will  avoid  him  on  coming  up  toward  him  until 
such  time  as  be  sees  an  accident  cannot  be 
avoided.  A  man  whn  is  running  too  fast  is  the 
man  who  is  responsible. 

"Mr.  Kirby:  Ehcception.  On  cross-examina- 
tion I  claim  I  have  a  right  to  ask  the  witness 
whether  he  could  not  have  stopped  bis  car  to 
avert  this  accident.) 

"Mr.  Crane:  I  have  already  stated  my  ob- 
jection. 

"Court:    What  is  the  objection? 

"Mr.  Crane:  I  object  to  it  as  incompetent, 
there  is  no  duty  in  the  law  making  it  incnm- 
bent  upon  Mr.  Brown,  under  such  circumstanc- 
es^' to  stop  his  car.  He  had  a  right  to  assume 
that  the  other  man  was  paying  attention  to 
his  duties.  What  was  going  on  in  Mr.  Mitts' 
mind  Mr.  Brown  did  not  know. 

"Court:  WeU,  I  will  admit  it.  I  wiU  strike 
it  out  afterwards  upon  the  motion,  if  you  can 
satisl^  me  it  should  not  be  in.  I  don't  know 
upon  what  theory  Mr.  Brown  was  obliged  to 
stop  his  machine  at  that  time. 

"Mr.  Kirb^:  (We  are  not  admitting  that  Mr. 
Mitts  was  violating  the  statute  of  this  state. 

"Court:  The  testimony  shows  so  far  that  he 
was.    You  have  got  to  disprove  that. 

"Mr.  Kirby:   Note  an  exception.) 

*0«urt:    Do  you  withdraw  the  objection? 

"Mr.  Crane:    No. 

"Court:  I  allowed  you  to  ask  the  question. 
Do  you  want  an  exception  to  that? 

"Sir.  fOrfoy:  I  want  an  exception  to  the 
last  statement  of  the  court  that  the  law  pre- 
sumes, until  there  is  something  to  the  con- 
trary shown,  that  Mr.  Mitts  was  violating  the 
law. 

"Mr.  Crane:  There  is  no  sadi  statement. 

"Court:  (I  made  no  such  statement.  I  said 
the  testimony  as  It  stands  here  now  is  that 
Mr.  Mitts  was  violating  tiiat  law,  and  he  was 
also  violating  the  ordinances  of  the  city.  They 
have  both  t>een  pleaded  in  this  case. 

"Mr.  Kirby:  I  take  exception  to  that  state- 
ment) 

"Q.  I  anderataad  I  have  a  right  to  in- 
qnire.  Mr.  Brown,  as  to  whether  when  you  saw 
Mr.  Mitts  coming,  and  when  you  tooted  your 
horn  for  him  to  stop,  before  yon  got  on  the 
track  ahead  of  him?  A.  Before  I  came  ahead 
of  the  intersection  I  never  dreamed  for  a  mo- 
ment but  what  he  would  have  control  of  his  car 
and  perform  his  duty.  (}■  ^Vlien  you  first  dis- 
covered him,  or  seen  him  coming  you  might 
then  have  stopped  before  you  got  into  the  patli 
where  be  finally  struck  you?    A.  I  might  have 


been  able  to  stop  my  ear,  but  I  didn't  think  It 
was  necessary  to  stop  that  time.  Q.  Toti  could 
have  stopped?  A.  I  could  have  stopped  my  car. 
I  assumed  the  right  I  had  to  cross  the  street 
regardless  of  Mr.  Mitts,  or  anybody  else  com- 
ing across  the  street.  Q.  Xou  could  have  stop- 
ped if  you  had  desired?  A.  If  I  liad  known 
what  he  was  going  to  do.  *  *  •  Q.  (No-w, 
witness,  did  you  continue  running  your  car 
along  here  at  the  usual  rate  of  speed  of  whicb 
you  run  your  car,  Mr.  Mitts  would  not  have 
struck  you,  would  he?  A.  If  I  bad  been  run- 
ning the  usual  speed. 

"Mr.  Crane:   Just  a  moment. 

"Court:    Objection  sustained. 

"Mr.  Kirby:    ESxception.) 

"Q.  (If  you  bad  not  intended  to  stop  rigbt 
here  as  soon  as  yon  got  over  the  track,  but 
had  been  going  on,  you  would  not  have  ha^  the 
collision,  yould  you? 

"Mr.  Crane:  I  will  have  to  object  to  that ; 
it  is  a  contingency  nobody  could  tell  about. 
Nobody  can  speculate  upon  what  might  bave 
been  done.     - 

"Court:    I  sustain  the  objection. 

"Mr.  Kirby:    Note  an  exception.)    •    *   • 

"Q.  (If  you  bad  not  slackened  your  car  with 
the  expectation  of  stopping  at  the  Elks'  Tem- 
ple, I  want  to  know,  in  your  judgment,  if  Mr. 
Mitts  would  not  have  passed  with  safety? 

"Mr.  Crane:  I  object  to  tliat.  There  is  no 
■Uicfa  testimony. 

"coun:    1  sustain  the  objection.) 

"Mr.  Kirby:    Note  an  exception. 

"A.  When  I  came  on  to  Warren  avenue  from 
Qermania  I  was  on  the  north  side  of  the  street. 
It  is  not  true  when  I  rounded  this  comer 
here  I  made  tlie  circle  part  upon  Warren  av- 
enue near  the  billboard.  No,  sir;  it  is  not 
true,  the  collision  occurred  just  in  turning  over 
north  on  the  south  line  of  Oermania.  I  came 
right  down  Genesee  street,  straight  here,  it 
wasn't  over  10  feet  from  the  curb.  I  have 
turned  shorter  than  that  already.  The  machine 
was  out  probably  10  feet  from  the  curb.  The 
outside  was  out  further.  The  car  is,  I  should 
judge,  about  5  feet  wide.  I  was  not  out  in  the 
center  of  the  street  at  any  time.  After  I  dis- 
covered Mr.  Mitts  I  hollered  at  him.  I  had  a 
right  to  expect  him  to  slacken  up.  I  expected 
him  to  slacken  up.  Q.  (When  you  tooted  your 
horn  once  and  seen  it  didn't  attract  liis  at- 
tention, why  didn't  you  exercise  that  care  by 
stopping  your  car? 

"Mr.  Crane:  I.  object  to  that;  there  la  no 
duty  on  the  part  of  Mr.  Brown  to  do  that. 

"Oourt:    I  sustain  the  objection. 

"Mr.  Kirby:  Note  an  exception.  It  Is  my 
claim  that  every  man  mnst  orercise  dne  care. 

"Court:  A  man  who  appnMclies  a  croasin^ 
or  intersection  of  a  street  is  bound  to  fet  liis 
machine  under  controL  If  he  is  running  25 
miles  an  hour  It  is  not  nnder  controL  He  ifi 
bound  to  have  it  nnder  control  so  as  not  to  in- 
terfere with  traffic  upon  the  street  It  la  a  part 
c£  bis  duty. 

"Mr.  Kirby:  Hie  court  assumes  he  was  run- 
ning at  25  miles  an  hour. 

"Court:  Up  to  this  time  the  only  testimony 
is  that  he  was. 

"Mr.  Kirby:  I  want  it  to  appear  that  I 
claim  the  right  to  examine  this  man  thorough- 
ly as  to  the  proposition  that  he  could  have 
avoided  the  accident  by  exercising  due  care 
and  stopped  after  he  saw  tb«  place  of  dan- 
ger. 

"Court:  I  have  not  made  any  general  ruling. 
Whenever  you  ask  a  question  I  will  role  tip- 
on  it 

"Mr.  Kirby:  I  exc«>t  to  the  ruling  of  the 
court.  Wben  I  asked  him  if  he  could  not  have 
avoided  the  injury  by  himself  stopping,  the 
court  sustained  the  objection  to  my  question. 
I  aasume  that  I  e^ould  not  go  into  that  mat- 
ter any   further. 

"Court:    You  may  take  yonr  own  oooraeb 
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*^r.  Kirby:    I  asaume  that 

"Court:  You  may  assume  all  you  are  mind 
to  in  this  case.  But  whenever  there  is  a  ques- 
tion  asked  I  will  rule  upon  it 

"Q.  Mr.  Brown,  could  you  have  stopped  your 
car  after  you  tooted  your  horn  the  firat  time 
and  seen  he  continued  to  look  west;  could 
you  have  stopped  your  car  before  the  colli- 
sion? 

"Mr.  Crane:  Before  the  question  is  answered, 
for  the  benefit  of  getting  it  upon  the  record,  I 
want  to  object  to  that  for  the  reason  there  is 
no  duty  upon  the  part  of  Mr.  Brown  to  have 
stopped  his  car  under  the  circamstancea. 

"Court:   As  disclosed  so  far? 

"Mr.  Crane:   As  disclosed  in  this  case. 

"Court:    I  sustain  the  objection. 

"Mr.  Kirby:    Note  an  exception.) 

"A.  I  said  Mr.  Mitts  was  about  the  center 
of  Warren  avenue  when  I  first  seen  him.  In  the 
center  of  the  street  I  mean.  Yes ;  he  continued 
right  in  the  center  of  the  street  the  entire  time 
I  saw  him  until  we  collided.  As  soon  as  I  got 
where  I  could  look  down  the  street  I  loolced 
down  Warren  avenue  to  see  if  anybody  was 
coming.  I  was  not  watching  my  speedometer; 
I  was  watching  Mr.  Mitts.  The  best  of  my 
judgment  is  6  or  7  miles  an  hour.  Q.  (Didn't 
you  testify  in  justice's  court  that  you  could 
nave  stopped  your  car  when  you  discovered  Mr. 
Mitts  and  saw  he  was  looking  west  and  wasn't 

Saying  any  attention  to  his  duty ;  yon  could 
ave  stopped  your  car  before  you  got  out  on  the 
track  where  the  collision  occurred? 

"Mr.  Crane:  I  object  to  that  for  the  rea- 
son that  I  have  objected  to  it  before.  It  is 
merely  an  assumption  or  claim  that  he  gave 
that  testimony  in  the  justice  court 

"Court:  I  don't  see  how  you  are  going  to 
contradict  it     I  sustain  the  objection. 

"Mr.  Kirby:   Note  an  exception.) 

"Mr.  Crane:  Any  further  question,  Mr. 
Kirby? 

"Mr.  Kirby:  I  will  let  you  know  in  a  min- 
ute. 

"Mr.  Crane:  Ton  have  already  delayed  this 
thing  for  15  minutes. 

"Mr.  Kirby:  Any  time  that  this  case  can 
proceed,  if  you  think  it  is  all  right,  proceed. 

"Court:  There  is  a  great  deal  of  time  being 
taken  np  in  this  case—a  matter  of  this  ■  im- 
portance, I  think  it  oaght  to  be  expedited. 

"Mr.  Crane:  (There  is  a  sum  involved  of 
about  $30  or  $40,  and  the  court  and  stenog- 
rapher and  the  jurymen  are  here,  and  it  costs 
more  la  a  half  day  than  this  whole  <case 
amounts  to. 

"Mr.  Kirby:  Give  me  the  benefit  of  an  excep- 
tion to  this  statement 

"Court:  If  you  are  going  to  proceed,  I  would 
like  to  have  you  proceed.) 

"Mr.  Kiiby:  I  ask  the  conrt  to  state  to  the 
jury  that  they  should  not  consider  the  remarks 
of  counsel  as  to  what  is  involved  in  this  suit, 
or  what  the  costs  may  be. 

"Court:  I  will  say  to  the  jary,  of  ooun&  a 
party  who  is  defeated  in  the  lower  court  has 
a  right  to  appeal  to  this  court  and  to  take  such 
course  as  he  sees  fit  in  the  case ;  it  is  all  under 
contr<d  of  the  judge.  It  makes  no  difference 
to  the  jury  what  the  amount  involved  is,  it  is 
made  our  auty  to  try  this  case  just  the  same  as 
tboDgh  then  was  $1,000  or  $1,500  or  more 
involved.  I  would  like  to  have  you  proceed 
with  the  case.  If  you  don't,  I  will  take  the 
matter  in  my  own  hands  and  exercise  my  au- 
thority. 

"Mr.  Kirby:  I  will  repeat  that  I  cannot 
continue  untU  I  have  an  opportunity  to  gather 
matters  and  know  what  I  want  to  ask.    I  have 

fot  to  have  an  opportunity  to  get  my  qnestions 
ramed.     That  is  all  I  am  asking  for.*' 

Error  la  assigned  upon  the  portion  embrac- 
ed In  xmrentbeees. 
The  following  are  requests  of  the  defend- 


ant to  charge,  the  refusal  of  wbi<^  Is  ex- 
cepted to: 

"(1)  If  you  find  the  plaintiff  at  the  time  he 
entered  Warren  avenue,  going  west  he  was  on 
the  south  side  of  the  cmter  line  of  Germania 
avenue,  near  the  board  fence,  and  by  reason 
thereof  Mr.  Mitts  collided  with  him,  he  could 
not  recover,  because  the  law  requires  him  to 
travel  on  the  right  side  of  the  street  at  such  a 
point,  and  if  he  violated  the  law  in  that  respect 
be  contributed  to  the  injury. 

"(2)  I  charge  yon  that  at  intersection  of 
streets,  like  Warren  and  Geimania,  persons  ap- 
proaching the  same  must  have  their  machines 
ander  control  and  each  have  a  right  to  expect 
the  other  to  exercise  duie  care  at  aucta  places, 
and  if  you  should  find  the  defendant  Mitts 
negligence  may  have  been  the  primary  cause  of 
the  injury  complained  of,  yet  an  action  for  such 
injury  cannot  be  maintained,  if  the  proximate 
cause  of  the  injury  can  l>e  traced  to  the  want 
of  ordinary  care  and  caution  in  the  person  in- 
jured or  whose  property  is  injudred. 

"(8)  If  you  find  the  plaintiff  could  have  stop- 
ped his  car  by  the  exercise  of  due  care  in  time 
to  have  avoided  the  accident  after  he  claims 
to  have  discovered  Mr.  Mitts  paid  no  attention 
to  his  warnings  and  seemed  to  be  looking  in 
an  opposite  direction,  tiien  he  could  not  recover 
because  he  was  not  exercising  due  care." 

The  court  charged  the  jury  in  part  as  fol- 
lows: 

"If  the  plaintiff  was  on  the  north  side  of 
Germania  avenue  when  he  was  coming  across 
into  Warren  avenue,  and  had  his  machine  under 
control,  and  was  ronning  not  at  a  higher  rate 
of  speed  than  that  testified  by  him— I  don't 
know  as  there  was  any  testimony  which'  in- 
dicated he  was  running  at  a  higher  rate  of  speed 
—why  then  he  was  entirely  within  his  rights. 
and  if  the  collirion  occurred  by  the  fault  of 
Mr.  Mitts,  by  reason  of  Mr.  Mitts  running  his 
machine  caster  than  the  law  permitted,  or  by 
his  failure  to  stop  his  machine  when  he  could 
have  stopped  it  by  paying  attention  to  what  be 
was  doing,  then  the  plaintiff  would  be  entitled 
to  recover  for  t^e  injury  which  he  suffered.    If, 

on  the  other  hand,  Mr. ,  the  plaintiff  here, 

Mr.  Brown,  was  not  on  the  north  aide  of  Ger- 
mania avenue,  then  he  was  on  the  wrong  side 
of  the  street  nnd  if  by  reason  of  his  taking  the 
wrong  side  of  the  street,  he  contiibated  to  his 
injury  in  any  way,  to  his  damage  in  any  way, 
then  he  could  not  recover  even  though  Mr. 
Mitts  was  at  fault.  It  was  his  duty  to  be  on 
the  north  side  of  the  street,  at  the  inteisection 
of  those  two  streets. 

"Now,  where  two  parties  are  suddenly  con- 
fronted with  an  emergency,  risk  of  collision,  or 
if  a  party  is  on  a  street  railway  and  imagines 
a  ctdlision  is  ^foing  to  occur,  he  has  a  right  to 
act  ni>on  the  information  or  the  facts  as  they 
appear  to  them.  They  are  not  bound  to  act  in 
the  very  best  manner  possible  under  the  drcnim- 
stances,  as  they  might  appear  to  others  after- 
wards, but  they  are  to  act  upon  their  best  judg- 
ment under  aU  the  circumstanoea  That  applies 
to  this  case  in  this  way:  (That  if  Mr.  Brown 
coming  across  Warren  avenue  there  at  Ger- 
mania, saw  Mr.  Mitts  coming  towards  him  at  a 
rapid  rate  of  speed,  he  had  a  right  to  act  on 
his  best  judgment  He  had  a  right  to  assume 
Mr.  Mitts  would  do  what  he  could  to  avoid  a 
collision  if  he  could  do  anything  to  avoid  it 
and  that  he  would  swing  his  automobile  away 
from  the  line  of  the  plaintiff's  automobil^  or 
check  it  U  it  were  possible  to  check  it)  It  is 
the  duty  of  both  parties,  under  circumstances 
like  this,  to  do  what  they  reasonably  can  to  pre- 
vent damage.  But  neither  party  is  bound  to 
exercise  the  very  best  judgment;  he  must  ex- 
ercise auch  judgment  as  the  circumstances  ap- 
pear to  himi  to  require,  and  he  is  excused  from 
failing  to  take  the  very  best  course. 
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"I  think  the  instructions  *hich  1  have  already 

f'ven  you  are  sufficient  for  this  case,  and  all 
am  warranted  in  giving  you  in  the  case. 
There  are  other  requests  made  to  me  that  1 
think  I  am  not  warranted  in  givinc  under  all 
the  circumstances  of  this  case.  Really  the  ques- 
tions involved  are  questions  of  fact  more  than 
law.  I  have  endeavored  to  explain  to  you  fully 
what  the  duty  of  each  party  was  under  the  cir- 
cumstances, and  if  Mr.  Mitts  violated  his  duty 
in  any  way,  and  by  reason  of  his  violation  of 
bis  dnity  this  accident  occurred,  why  he  is 
amenable  to  Mr.  Brown,  the  plaintiff  here,  for 
such  damages  as  be  has  suffered  by  reason  of 
Mr.  Mitts'  negligence.  If,  on  the  other  hand, 
Mr.  Brown  failed  to  take  such  action  as  he 
might  have  done  to  protect  himself,  or  if  he 
was  on  the  wrong  side  of  Germania  avenue,  or 
did  other  acts  that  contributed  to  this  acciden^ 
then  Mr.  Mitts  is  not  responsible.  But  I 
think  I  have  already  explained  to  you  that  Mr. 
Brown  was  not  obliged  to  anticipate  that  Mr. 
Mitts  would  go  ahead,  if  he  was  going  ahead 
at  the  rate  of  speed  that  he  claims  he  was  when 
he  saw  him  coming  down  the  avenue,  or  at  an 
excessive  rate  of  speed  so  he  could  not  very 
well  prevent  a  collision.  He  simply  had  a  right 
to  assume  that  Mr.  Mitts  was  obeying  the  law." 

[1,  2]  The  first  six  aBslgninents  of  error  re- 
late to  the  rulings  of  the  court,  made  in  the 
course  of  the  cross-examination  of  the  plain- 
tiff. We  have  copied  the  testimony  at  con- 
siderable length  to  show  the  latitude  which 
was  given  to  the  defendant  and  appellant  in 
the  cross-examination  of  this  witness.  It  Is 
true  that  the  court  said  at  one  point  that  It 
did  not  know  what  counsel  was  trying  to  get 
at,  but  when  explanation  was  made  by  de- 
fendant's counsel  the  coiirt  admitted  the  tes- 
timony, stating  that  if  It  found  It  necessary, 
the  same  would  be  stricken  out  afterwards. 
No  motion  was  made  to  strike  this  testimony 
out  afterwards,  and  the  whole  question  was 
submitted  to  the  Jury,  we  think,  under  a 
proper  charge.  We  do  not  think  the  fact 
that  the  court  made  use  of  the  expression, 
"I  don't  Imow  upon  what  theory  Mr.  Brown 
was  obliged  to  stop  his  machine  at  that 
time,"  constituted  error,  because  the  evidence 
at  that  time  did  not  disclose  any  duty  on  the 
part  of  Mr.  Brown  to  stop  his  car.  It  can- 
not be  said  that,  under  the  law,  It  Is  the  duty 
of  a  party  to  stop  his  car  when  be  sees  an- 
other approaching  him  at  a  rapid  rate  of 
speed,  and  there  Is  ampld  room  for  the  other 
party  to  pass  him  in  the  rear  or  elsewhere. 
The  plaintiff  was  proceeding  west,  and  the 
evidence  is  undisputed  that  there  was  ample 
room  for  the  defendant  to  have  passed  In 
the  rear  of  plaintiff's  car,  and  we  think  that 
the  plaintiff  had  the  right  to  suppose  that 
such  course  would  be  taken  by  the  defend- 
ant, and  we  cannot  say  that  bis  duty  was  to 
stop  his  machine  at  that  time.  We  find  no 
error  In  the  remark  of  the  court 

We  have  given  enough  of  the  proceeding  to 
show  that  the  defendant's  counsel  was  per- 
mitted to  cross-examine  the  plaintiff  at  great 
length,  and  we  find  no  error  In  the  rulings  of 
the  court  upon  that  subject. 

[3,4]  The  seventh  assignment  of  error  re- 
lates to  the  claimed  testimony  in  the  jus- 
tice court;    and,  while  we  think  the  trial 


Judge  might  well  have  permitted  the  question 
to  have  been  answered,  we  do  not  think  the 
ruling  constituted  prejudicial  error,  for  the 
reason  that  the  plaintiff,  upon  his  cross-ex- 
amination, had  not  denied,  but  admitted,  that 
it  would  have  been  possible  tor  him  to  have 
stopped  his  car  before  the  collision  bad  he 
known  that  there  was  any  necessity  tor  so 
doing. 

[6]  The  eighth  assignment  of  error  relates 
to  the  remark  of  plalntUTs  counsel  as  to  the 
amount  Involved  and  the  lengtb  of  time  the 
trial  was  taking.  We  think  that  the  trial 
court,  as  we  have  already  indicated,  explain- 
ed that  matter  snfiiclently  to  the  Jury,  and 
we  see  no  prejudicial  error  In  the  conduct  of 
the  case  in  that  regard. 

[6]  The  tenth  assignment  is  based  upon  the 
refusal  of  the  court  to  direct  a  verdict  for 
the  defendant,  for  the  reason  that  under  the 
undisputed  evidence  In  the  case  the  plaintiff 
was  guilty  of  contributory  negllgeno&  We 
do  not  think  the  court  erred  in  denying  tbis 
motion. 

[7]  The  eleventh  assignment  of  error  re- 
lates to  the  refusal  of  the  court  to  give  de- 
fendant's first  request  to  charge.  As  already 
appears  from  the  portion  of  the  charge  quot- 
ed, the  substance  of  this  request  was  giv^u, 
as  was  also  the  substance  of  request  No.  2, 
which  Is  the  basis  of  the  assIgmuMit  of  er- 
ror No.  12. 

[S]  The  thirteenth  assignment  of  error  re- 
lates to  the  refusal  to  give  request  No.  3.  We 
do  not  think  that  this  request  stated  the  ap- 
plicable rule  of  law  correctly,  and  there  was 
no  error  in  its  refusal. 

[9]  The  fourteenth  assignment  of  error  is 
directed  to  the  charge  as  a  whole.  We  have 
examined  the  charge  and  find  many  rules  of 
law  which  were  correctly  stated.  This  as- 
signment is  too  general  to  receive  any  at- 
tention. Assignments  of  error  should  be 
more  speclfla 

[10]  Assignment  No.  16  relates  to  that  por- 
tion of  the  charge  which  we  have  embraced 
In  parenthesis.  We  think,  when  taken  In 
connection  with  the  remainder  of  the  charge, 
as  quoted,  there  was  no  error  In  the  instruc- 
tion there  given. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 


TURNER  T.  CALUMET  &  HECLA  MINING 

(X).  et  aL     (Na  29&) 
(Supreme  Court  of  Michigan.     July  23,  19150 

CoKPORATioRS       «=>180  —  Stockholdebs  — 
Rights  of. 

Ilie  C.  &  H.  Mining  Co.  acquired  a  large 
percentage  of  stock  ia  the  O.  Co.,  and  with  aid 
of  other  stockholders  elected  to  the  directorate 
of  the  O.  Co.  persons  who  were  directors  of  ttu 
C.  &  H.  Co.  This  board  appointed  the  man- 
ager of  the  C.  &  H.  Co.  as  manager  of  the  O. 
Co.,  and  the  second  mining  company  was  oper- 
ated for  the  benefit  of  the  C.  &  H.  Co.  Held. 
that  minority  stockholders  of  the  O.  Co.  werr 
entitled  to,  an  injunction  restraining  the  C.  & 
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H.  Co.  from  yoting  at  stockholders'  meetings  for 
persons  who  were  their  own  directors,  and  from 
managing  the  O.  Co.  for  the  sole  benefit  of  the 
C.  &  H.  Co. ;  the  one  in  control  of  a  majority 
of  the  stock  of  a  corporation  occupying  a  fidu- 
ciary position. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  665-673 ;   Dec  Dig.  «=>180.] 

Appeal  from  Clrcnlt  Conrt,  Ingham  Oonn- 
ty,  In  Chancery;  Howard  Wlest,  Judge. 

Bill  by  Charles  M.  Turner  against  the 
Calumet  &  Heda  Mining  Company  and  anoth- 
er. From  a  decree  granting  an  Injunction, 
defendants  appeal.    Affirmed. 

Defendants  appealed  from  a  decree  of  the 
Ingham  county  circuit  court,  In  chancery, 
granting  an  injunction  restraining  the  Calu- 
met &  Hecla  Mining  Company  from  voting  at 
meetings  of  the  Osceola  Mining  Company 
stockholders  ifor  directors  who  are  directors 
of  the  Calumet  &  Hecla.  An  able  and  ex- 
haustive opinion  was  tiled  by  the  learned  cir- 
cuit Judge  who  rendered  the  decree,  from 
which  the  following  excerpts  will  best  serve 
to  Indicate  the  nature  of  the  case,  result 
reached,  and  the  most  salient  reasons  given 
therefor: 

"Complainant  as  a  stockholder  of  the  Osce- 
ola Consolidated  Mining  Company,  filed  the  bill 
herein  against  defendants,  to  relieve  the  Osce- 
ola Company  and  himself  as  a  stockholder  there- 
in from  illegal  domination  he  charges  the  Calu- 
met &  Hecla  Company  exercises  over  the  Osce- 
ola Company  and  his  rights.  Defendants  deny 
the  charges  of  illegal  domination,  and  insist  that 
whatever  has  been  done  is  legal. 

"The  Calumet  &  Hecla  and  the  Osceola  are 
mining  companies  organized  under  tiie  laws  of 
this  state.  The  Calumet  &  Hecla  owns  about 
one-third  of  the  stock  of  the  Osceola.  At  the 
annual  elections  of  the  Osceola  Company  for 
some  time  past  the  Calumet  &  Hecla  has  pro- 
cured proxies  from  other  stockholders,  so  that 
with  its  own  stock  it  has  been  able  to  and  has 
cast  the  majority  vote  for  directors  of  the  Osce- 
ola Company.  The  Calumet  &  Hecla  has  cast 
this  majority  vote  for  persons  a  majority  of 
whom  have  at  the  same  time  been  its  own  offi- 
cers and  directors.  The  directors  so  elected 
have  chosen  as  executive  officers  for  the  Osceola 
Company  the  same  persons  holding  executive 
offices  in  the'  Calumet  &  Hecla  Company,  and 
have  chosen  the  general  manager  of  the  Calumet 
&  Hecla  Company  as  general  manager  of  the 
Osceola.  The  Calumet  &  Hecla  Company  has 
thus  acquired  complete  run  of  the  Osceola  Com- 
pany, makes  contracts  with  it  as  it  wills,  oper- 
ates its  mines  under  the  management  of  ita  com- 
mon directors,  common  officers,  and  common 
manager,  and  sells  its  product^  keeping,  how- 
ever, the  name  of  the  corporation  for  business 
purposes.    •    •    * 

"At  the  outset  this  court  is  warned,  through 
its  regard  for  the  rights  of  property  vested  m 
the  Calumet  &  Hecla  Company  in  its  ownership 
of  stock  in  the  Osceola  Company,  to  be  carefiU 
not  to  let  the  decision  go  upon  the  mere  dis- 
satisfaction of  a  minority  stockholder  with  the 
policy  and  business  management  of  the  major- 
ity. The  law  of  this  state  grants  rights  to  all 
stockholders  and  regulates  the  control  to  be  ex- 
ercised over  the  corporate  property.  If  the  in- 
tent and  purpose  of  the  law  relating  to  corpora- 
tions has  been  observed  in  the  case  at  bar,  then 
there  exists  no  reason  for  interference  at  the 
behest  of  complainant,  and  he  must  be  left  to 
bear  as  best  be  can  his  misfortune  not  to  be 
with  the  majority.  This  court  has  no  concern 
with  the  management  of  the  corporate  affairs  of 


the  Osceola,  unless  such  management  is  onlaw- 
fol  or  fraudulent.    •    •    • 

"It  is  clear  upon  this  record  that  the  Calumet 
&  Hecla  bought  stock  of  the  Osceola  Company 
in  order  to  prolong  its  own  profitable  business 
existence,  to  provide  a  profitable  and  continu- 
ing employment  for  its  extensive  and  valuable 
mining  equipment,  having  particular  view  to  the 
time  when  its  own  ore  deposits  will  become  ex- 
hausted, and  intending  by  way  of  control  of  the 
Osceola  Company  to  compel  that  company  to 
make  use  of  the  Calumet  &  Hecla  equipment 
and  organization  to  the  advantage  and  profit  of 
the  Calumet  &  Hecla.  It  must  be  admitted  that 
the  equipment  and  organization  of  the  Calumet 
&  Hecla  may  be  made  available  for  use  by  the 
Osceola,  through  contracts  between  the  compa- 
nies ;  but  it  is  insisted  by  complainant  that  the 
purpose  of  the  Calumet  &  Hecla  is  being  car- 
ried out  and  accomplished  through  the  wUl  of 
the  Calumet  &  Hecla  alone. 

"The  same  interests  now  defending  the  action 
of  the  majority  stockholders  attempted  a  con- 
solidation of  the  Calumet  &  Hecla  and  the 
Osceola  and  other  mining  companies,  and  this 
court  by  preliminary  injunction  restrained  such 
proposed  consolidation.  The  proposed  consolida- 
tion has  been  abandoned,  but  it  is  complained  by 
complainant  that  the  Calumet  &  Hecla  has  in- 
directly accomplished  tiie  same  advantage  over 
the  Osceola  it  sought  to  obtain  in  the  proposed 
consolidation.  The  Calumet  &  Hecla  Company 
made  an  unsuccessful  attempt  to  bring  the  Os- 
ceola Companv  Into  a  joint  venture  with  it  by 
way  of  consolidation.  That  effort  failed,  bnt 
to  all  Intents  and  purposes  the  Osceola  Company 
is  now  controlled  by  the  Calumet  &  Hecla.  The 
Calumet  &  Hecla  has  assumed  the  exercise  of  a 
power  belonging  to  the  majority  in  elect- 
ing its  directors  directors  of  the  Osceola  Com- 
pany.   *    •    ♦ 

"The  object  of  the  purchase  [of  the  Osceola 
stock]  was  to  acquire  the  voting  power  it  would 
give  the  Calumet  &  Hecla  in  the  Osceola  meet- 
ings, and  the  power  so  purchased  has  been  so 
used  that  it  has  culminated  as  was  intended  in 
the  control  of  the  Osceola  and  its  subserviency 
to  the  Calumet  &  Hecla.  *  *  *  It  must  be 
admitted  by  all  that  the  majority  stockholders 
may  not  use  their  power  to  defraud,  oppress, 
or  injure  the  minority.  This  statement  in- 
volves the  consideration  of  what  the  majority 
may  not  rightfully  do,  and,  In  case  they  ex- 
ceed their  powers,  whether  the  transgression 
operates  to  defraud,  oppress,  or  injure  the 
minority.  It  is  true  the  minority  must  bow 
to  the  will  of  the  majority,  so  long  as  the  ma- 
jority keep  within  the  law,  and  it  is  equally  true 
that  the  majority  may  not  be  a  law,  unto  them- 
selves.   •    •    ♦ 

"That  the  purpose  of  the  Calumet  &  Hecla, 
in  purchasing  stock  of  the  Osceola,  was  to  cir- 
cumvent separate  and  Independent  management 
of  the  Osceola,  is  manifest  The  purpose  as  de- 
clared by  the  officers  of  the  Calumet  &  Hecla 
leaves  no  question  upon  the  purpose  of  the 
purchase.  But  it  is  said  that  the  means  used, 
that  is,  the  purchase  of  the  stock,  was  lawful, 
because  permitted  by  the  laws  of  the  state.  So 
we  have  a  lawful  purchase  of  stock,  incited  by 
the  desire  and  employed  as  a  means  of  work- 
ing a  domination  by  one  corporation  over  an- 
other, and  for  the  declared  purpose  of  advantage 
to  the  purchaser.  •  •  •  The  evidence  shows 
a  successful  effort  upon  the  part  of  the  Calumet 
&  Hecla  to  obtain  control  of  the  management 
of  the  Osceola  Company  for  purposes  inimical  to 
the  Osceola.  •  *  •  The  Osceola  has  now  no 
life,  no  plans,  no  management,  no  poUcy,  no  offi- 
cers executive  in  nature,  and  no  future,  except 
as  willed  by  the  Calumet  &  Hecla.  The  Osce- 
ola was  at  one  time  a  competing  company  with 
the  Calumet  &  Hecla,  but  it  is  such  no  longer; 
its  independence  has  been  destroyed ;    its  exist- 


4s>For  other  cases  see  same  topic  and  KKY-NUMBBR  In  all  K«7-Numb«rad  DlgMts  and  indeXM 
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ence  liaa  become  one  of  name  011I7,  and  all  of 
its  corporate  functions  have  been  assimilated 
by  the  Calumet  &  Uecla,  to  be  handled  at  will 
through  the  Calumet  &  Hecla  directors  seated 
upon  the  Osceola  directory.  It  is  true  that  the 
corporate  name  of  the  Osceola  is  maintained,  and 
ostensibly  its  functions  and  its  property  re- 
main to  that  corporation,  but  in  reality  it  is 
made  to  serve  the  ends  of  the  Calumet  &  Hecla 
to  a  point  only  short  of  amalgamation.    •    •    • 

"What  justification  can  be  advanced  for  the 
seating  of  the  Calumet  &  Hecla  directors  and 
officials  in  control  of  the  Osceola  and  vesting 
them  with  power  to  manage  the  Osceola  Com- 
pany as  the  Calumet  &  Hecla  wills?  The  justi- 
fication given  is  that  the  Calumet  &  Hecla  has 
purchased  stock  of  the  Osceola  Company,  and 
through  its  voting  power,  so  acquired  and  aided 
by  willing  stockholders  of  the  Osceola  Com- 
pany, has  risen  to  the  control  of  that  company. 
This,  then,  brings  us  to  the  position  contended 
for  by  defendants,  that  if  the  Calumet  &  Hecla 
wants  to  control  the  Osceola  Company,  and  can 
compass  such  control,  then  such  control  is  legal, 
and  its  motives  and  intentions  are  beyond  the 
impeachment  of  minority  stockholders.    »    •    • 

"The  fact  that  the  Calumet  &  Hecla  does  not 
bold  a  majority  of  the  stock  of  the  Osceola  Com- 
pany is  of  no  significance.  The  significant 
thing  is  that  the  holding  it  has  and  its  use  of 
the  same  has  given  it  control  of  the  Osceola. 
The  result  would  be  the  same  if  the  Calumet 
&  Hecla  held  less  stock  and  could  induce  other 
stockholders  to  join  with  it  in  voting  to  sur- 
render the  corporation  and  its  destiny,  through 
its  control  and  management,  into  the  hands 
of  the  Calumet  &  Hecla.  Some  rights  of  stock- 
holders are  inviolable  and  beyond  the  mere  wUl 
of  the  majority,  and  come  to  the  stockholders  by 
law  and  not  through  the  grace  of  their  fellow 
stockholders,  and,  so  coming,  they  abide  be- 
yond the  will  of  any  majority.  'When  a  number 
of  stockholders  combine,  to  constitute  themselves 
a  majority,  in  order  to  control  the  corporation 
as  they  see  fit,  they  become,  tor  all  practical 
purposes,  the  corporation  itself,  and  assume  the 
trust  relation  occupied  by  the  corporation  to- 
wards its  stockholders.  Although  stockholders 
are  not  partners,  nor  strictly  tenants  in  com- 
mon, they  are  the  beneficial  joint  owners  of  the 
corporate  property,  having  an  Interest  and  pow- 
er of  legal  control  in  exact  proportion  to  their 
respective  amounts  of  stock.  The  corporation 
itself  holds  its  property  as  a  trust  fund  for  the 
stockholders,  who  have  a  joint  interest  in  all 
its  property  and  effects,  and  the  relation  be- 
tween it  and  its  several  members  is,  for  all  prac- 
tical purposes,  that  of  trustee  and  cestui  qne 
trust     Reid  on  Corporate  Finance,  $  214. 

"The  distinction  between  the  Calumet  &  Hecla 
ownership  of  stock,  and  its  rights  and  obliga- 
tions as  a  stockholder,  and  its  control  of  the 
Osceola  Company  through  its  directors  and  of- 
ficers, must  be  kept  in  mind.  There  was  a  radi- 
cal change  in  its  relation  to  the  Osceola  Com- 
pany the  moment  it  succeeded  in  having  the  Cal- 
umet &  Hecla  directors  made  directors  of  the 
Osceola.  As  a  stockholder  it  had  a  right  to 
vote  for  a  particular  policy  of  management,  but 
as  director  it  became  subject  to  another  rule 
than  that  of  self-interest.  'A  director  is  a 
trustee  (as  defined  later  on)  for  the  entire  body 
of  stockholders,  and  both  good  morals  and  good 
law  imperatively  demand  that  he  shall  manage 
all  the  business  affairs  of  the  company  coming 
before  him,  with  the  sole  view  to  promote  the 
common  interest,  and  not  his  personal  interest, 
and  he  cannot  directly  or  indirecUy  use  his  posi- 
tion so  as  to  derive  any  personal  profit  or  ad- 
vantage not  common  to  all  his  coshareholders. 
By  assuming  the  office  he  undertakes  to  give  his 
best  judgment  in  the  interests  of  the  corpora- 
tion m  all  matters  in  which  he  acts  for  it,  nn- 
trammeled  by  any  hostile  interests  in  himself  or 
others.  There  is  an  inherent  obligation  on  his 
part  that  be  will  in'  no  manner  use  his  position 


to  advance  his  own  interest  as  an  individaal 

as  distinguished  from  that  of  the  corporation.' 
Bird  Coal  &  Iron  Co.  v.  Humes,  157  Pa.  278 
[27  Ati.  750,  37  Am.  St  Rep.  727].    •    •    • 

"It  takes  no  great  degree  of  perception  to 
gather  that  the  purchase  of  the  stock  would 
avail  nothing  toward  furthering  the  aims  of 
the  Calumet  &  Hecla,  unless  tne  matter  was 
pressed  to  the  point  of  control,  and  such  con- 
trol has  been  obtained,  and  the  Calumet  &  Hecla 
directors  dictate  the  policy  and  manage  the 
Osceola  with  as  much  autiority  and  with  the 
same  agencies  as  the  Calumet  &  Heda.  The 
end  sought  has  been  accomplished,  and  the  Cal- 
umet &  Hecla  directors  of  the  Osceola  are  such 
for  the  advantage  and  benefit  they  can  make 
that  company  render  the  Calumet  &  Hecla. 
The  welfare  and  ultimate  destiny  of  the  Calu- 
met &  Heda,  and  not  that  of  the  Osceola,  de- 
manded that  the  Calumet  &  Hecla  get  control  of 
the  Osceola  and  make  it  a  'feeder'  to  the  Cal- 
umet &  Hecla,  and  to  that  end  control  has  been 
acquired  through  the  common  directors  and  of- 
ficers.   •    •    • 

"Complainant  insists  that  directors  are  in  the 
eye  of  the  law  trustees,  while  defendants  in- 
sist that  they  are  not.  *  *  *  I  am  satisfied 
that  directors  are  agents  of  a  grade  nearly  ap- 
proaching that  of  trustees,  and  that  the  duties 
and  obligations  resting  upon  them  are,  in  the 
main,  such,  so  far  as  fidelity  and  good  faith  are 
concerned,  as  are  exacted  of  trustees.  •  •  • 
The  best  authority  is  to  the  effect  that  direc- 
I  tors,  while  not  trustees,  have  assumed  a  relation 
best  to  be  tested  and  governed  by  the  rules  of 
conduct  exacted  of  trustees,  and  this  has  led 
many  courts  to  style  them  trustees.  But  the 
characterizing  of  directors  by  a  mere  term  is  of 
small  moment  In  the  matter  of  corporate  pol- 
icy, representative  duties,  fiduciary  relations, 
and  general  obligation,  directors  are  to  be  held 
to  the  same  rules  of  good  faith  and  fairness 
toward  their  corporation  as  trustees  are  held  in 
the  management  of  a  trust  •  *  •  The  Cal- 
umet &  Hecla  is  an  old  and  very  successful 
mining  company,  and  it  has  perfected  an  organi- 
zation and  equipment  enabling  it  to  carry  on  all 
branches  of  the  mining  industry,  and  the  time 
will  come  when  this  organization  and  equipment, 
by  reason  of  the  limit  to  the  paying  rock  of  the 
company,  will  become  practically  worthless,  un- 
less it  can  be  brought  about  that  other  com- 
panies must  make  use  of  the  same.  To  provide 
against  the  time  when  its  own  demands  will 
not  furnish  work  for  its  organization  and  equip- 
ment, as  well  as  for  present  profitable  employ- 
ment, the  Calumet  &  Hecla  has  schemed  and 
brought  about  the  election  of  its  directors  to  the 
directory  of  the  Osceola,  in  order  that  such  di- 
rectory, seated  at  the  Osceola  table  of  authority, 
might  so  manage  the  Osceola  as  to  make  con- 
tracts between  that  company  and  the  Calumet  & 
Hecla,  for  the  management  of  the  Osceola  and 
the  employment  of  the  organization  and  equip- 
ment of  the  Calumet  &  Hecla.  Such  directors 
have  a  double  commission — one  open,  and  the 
other  secret ;  one  of  real  agency,  and  the  other 
in  appearance  only;  one  emanating  from  their 
first  master,  the  Calumet  &  Heda,  and  the  other 
coming  from  the  same  power,  but  worked  out 
through  its  stock  holding  in  the  Osceola  Com- 
pany. 

"It  has  been  held  in  this  state  tliat  a  party 
may  act  in  the  double  relation  of  agent  for  two 
principals.  Mich.  Slate  Co.  v.  Railroad  Co.,  101 
Mich.  28  [58  N.  W.  646].  »  •  •  But  no  case 
in  this  stats  holds  that  an  agency  with  imwer 
to  act  for  two  corporations  may  arise  out  of  the 
schemes  practiced  by  the  Calumet  &  Heda  Com- 
pany—to get  its  agents  made  agents  of  the  Osce- 
ola Company  for  the  express  purpose  of  thereby 
being  able  to  make  contracts  between  the  two 
corporations  at  all  times  as  willed  by  the  Calu- 
met &  Hecla.  •  •  •  There  is  a  vast  dif- 
ference between  an  agent  selected  by  two  prin- 
cipals capable  of  and  actually  acting,  and  of 
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directors  selected  throngh  the  voting  po-wer 
of  stock  of  one  corporation  in  another,  and  se- 
lected for  the  parpose  of  so  managinK  the  help- 
less corporation  that  such  contracts  may  be 
made  with  it  as  vUl  so  encompass  it  that  it 
must  manage  to  prolong  the  business  life  and 
promote  the  financial  welfare  of  the  selecting 
company.  In  such  case  there  is  in  the  eye  of 
the  law  but  one  principal  or  master,  and  the 
colorable  act  of  having  the  directors  elected 
by  the  helpless  corporation  fools  no  one,  because 
it  does  not  cover  up  the  purpose  of  having  them 
elected. 

"The  weight  of  authority  in  this  country  is  to 
the  effect  that  two  corporations  may  have  the 
same  directors,  who  are  active  agents  transact- 
ing the  business  between  the  corporations,  and 
■nch  dealings  are  not  void,  in  the  absence  of 
fraud  or  bad  faith.  Cases  may  be  found,  how- 
ever, pro  and  con  upon  this  question,  and  are 
collated  in  the  footnote  to  San  Diego,  O.  T.  & 
P.  B.  R.  Co.  V.  Pacific  Beach  Co.  [112  Cal.  63, 
44  Pac.  333],  33  I*  R.  A.  T88.  •  •  •  But 
cnch  directors  may  not  be  the  confessed  agents 
for  the  advantage  of  one  corporation,  and  act 
for  the  other  for  the  parpose  of  malting  possible 
contracts  wanted  for  the  advantage  of  the  cor- 
poration sending  them  there.  Contracts  be- 
tween corporations  having  common  directors 
are  to  be  dosely  scrutinized  by  the  courts  when 
brought  in  question  in  a  suit,  for  no  court  can 
presume  the  elements  of  fairness  to  exist  when 
the  badge  of  adverse  and  conflicting  interest  af- 
firmatively appears. 

"The  case  at  bar  cannot  be  disposed  of  upon 
the  abstract  determination  of  law  that  two  cor- 
porations may  have  common  directors  and  make 
legitimate  contracts  with  each  other.  If  the 
courts  look  with  suspicion  upon  contracts  made 
between  corporations  having  common  directors, 
it  does  not  follow  that  the  inquiry  is  to  be  limit- 
ed to  determining  whether  a  particular  contract 
shall  stand  or  be  declared  void.  If  the  suit  is 
one  to  relieve  the  dominated  corporation  from 
the  grip  fastened  b^  the  contract,  the  court  may 
well  stop  at  the  point  where  the  wrong  has  been 
righted;  but  in  a  suit  by  a  stockholder  to  save 
his  rights  as  such  from  the  designs  of  others, 
the  court,  when  the  evil  is  apparent,  should  not 
await  the  consummation  of  the  threatened 
wrong,  or  only  untie  the  victim  that  the  bond 
may  be  pat  on  anew.  If  the  whole  wrong  has 
been  accomplished,  then  there  is  small  occasion 
for  the  court  of  equity  to  intervene,  and  the  par- 
ty complaining  may  well  be  remitted  to  his  ac- 
tioii  at  law ;  but  where  the  wrong  is  intended  to 
be  a  continuing  one,  then  the  court  of  equity 
should  enjoin  its  continuance. 

"The  complainant  is  not  bound  to  wait  until 
the  Osceola  Company  has  sustained  substantial 
damage  and  then  bring  suit  for  compensation. 
•  •  *  When  the  control  has  been  acquired, 
solely  in  order  to  benefit  the  dominant  corpora- 
tion, and  such  intent  and  purpose  has  been 
made  manifest,  then  the  law  will  not  permit  the 
dominant  corporation  to  propose,  and  accept, 
make,  and  carry  out,  contracts  between  such 
corporatioDSj  and  will  prevent  by  injunction  the 
further  election  of  the  directors  of  the  dominant 
corporation  to  preside  over  the  destinies  of  the 
servient  corporation.  •  *  *  A  trustee  or 
agent  will  never  be  permitted  to  deliberately 
place  himself  in  a  position  where  self-interest 
and  duty  to  another  will  conflict,  and  then  be 
heard  to  say:  "That  fraad  is  under  no  circum- 
stances to  be  presumed;  the  presumption  is 
that  all  men  are  honest.'  •  •  •  For,  when  he 
assumes  a  position  demanding  and  requiring 
good  faith  and  fairness,  and  comes  to  it  with 
the  intention  of  nsing  the  position  to  aid  an- 
other that  sent  him  there,  he  has  invited  as- 
sault ;  and  his  self-interest,  and  that  of  his 
first  master,  render  it  no  hardship  to  let  him 
establish  the  difficult  fact  that  he  has  been  true 
to  his  tmst  And  this  is  what  the  court  meant 
in  the  case  of  Clnte  et  aL  t.  Barron,  2  Mich. 
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192,  when  it  said:  'The  subject  of  constructive 
frauds,  which  arises  from  some  confidential  or 
fiduciary  relations  between  parties,  is  discussed 
with  mtich  learning  and  ability  by  Mr.  Story 
in  his  Commentaries  on  Equity.  •  *  •  That 
whenever  confidence  is  reposed,  and  one  party 
has  it  in  his  power,  in  a  secret  manner,  for 
his  own  advantage,  to  sacrifice  those  interests 
which  he  is  bound  to  protect,  he  will  not  be  per- 
mitted to  hold  any  such  advantage,  ^e  doc- 
trine thus  broadly  stated  will  necessarily  in- 
clude not  only  trustees,  but  all  others  occupy- 
ing a  like  relation.' 

"For  the  court  to  say  to  complainant  to  prove 
the  fraud  charged  would  result  in  this  case,  and 
in  all  others  of  like  character,  in  permitting  the 
relation  to  continue,  because  the  proof  is  within 
the  hands  of  defendants.  When  ft  appears  that 
a  director  is  in  fact  interested  adversely  to  one 
corporation,  in  a  case  where  he  insists  on  act- 
ing for  both,  then  his  acts  stand  no  higher  in 
court  than  the  purpose  for  which  he  acted. 
•  *  •  The  courts  look  upon  contracts  made 
by  common  directors  with  suspicion,  and  when 
it  appears  that  the  common  directors  are  so  only 
in  name,  and  in  fact  have  been  made  such  di- 
rectors of  one  corporation,  by  another  corpora- 
tion, to  represent  both.  In  order  that  through 
them  one  corporation  and  its  property  can  oe 
made  a  'feeder'  to  the  other,  and  thereby  pro- 
long its  profitable  business  existence,  the  pre- 
sumption of  fairness  gives  way  to  the  presump- 
tion that  what  was  intended  to  be  done  has  been 
done,  and  the  whole  scheme  comes  under  the 
condemnation  of  the  law,  and  should  be  de- 
clared an  unlawful  usurpation  by  the  offend- 
ing corporation.    •    •    • 

"As  a  stockholder,  complainant  has  a  right  to 
insist  that  the  corporation  shall  not  be  taken 
over  by  another  corporation,  except  in  a  man- 
ner authorised  by  law.  It  is  admitted  by  coun- 
sel for  the  Calumet  &  Hecla  that  existing  con- 
tracts, consummated  by  the  common  directors, 
are  voidable  at  the  election  of  the  Osceola  Com- 
pany; but  it  is  insisted  that  this  affords  no 
proof  upon  which  any  stockholder  therein  may 
be  heard.  That  the  Osceola  Company,  while 
under  its  present  domination,  cannot  and  will 
not  ask  to  have  the  contracts  between  it  and 
the  Calumet  &  Hecla  declared  void,  U  apparent, 
and  is  saying  no  more  than  that  it  is  not  to 
be  expected  uat  the  Calumet  &  Hecla  control 
of  the  Osceola  will  ask  to  have  contracts  the 
Calumet  &  Hecla  have  been  to  such  pains  to 
bring  into  being  set  aside.  •  *  •  The  admis- 
sions made  by  the  o£Bcers  of  the  Calumet  & 
Hecla  of  the  purpose  of  the  compemy  in  acquir- 
ing the  stock  of  the  Osceola  Comiwuiy,  supple- 
mented by  the  acts  of  the  CUumet  &  Hecla 
Company  and  its  neglect  to  show  fairness  and 
good  faith  in  the  making  of  the  contracts  be- 
tween the  two  corporations,  compel  tiiis  court 
to  find  for  the  complainant. 

"It  is  not  true  that,  because  directors  are  seat- 
ed, there  must  follow  the  presumption  of  fair- 
ness, regardless  of  how  and  for  what  confessed 
purpose  they  were  seated.  •  •  •  The  Calu- 
met &  Hecla  directors  were  elected  directors  of 
the  Osceola  Company  by  the  Calumet  &  Hecla 
Company,  and  it  makes  no  difference  that  the 
Calumet  &  Hecla  Company  had  not  stock  enough 
in  its  own  name  to  accomplish  its  purpose,  for 
it  appears  that  its  puri>ose  has  been  brought 
about  b^  its  voting  power  in  the  Osceola,  aided 
by  proxies  it  voted  along  with  its  own  holdings 
of  stock.  •  *  •  The  mischief  the  law  at- 
tempts to  guard  against  is  patent,  and  so  oppos- 
ed to  all  principles  of  equity  that  the  court  is 
bound  to  prevent  its  continuance. 

"But  it  is  said  that  to  prevent  it  by  forbidding 
the  stockholders  to  vote  for  designated  individ- 
uals, or  a  class,  is  to  take  away  a  right  given 
by  the  law,  and  deprive  the  stockholders  of  the 
lawful  right  of  franchise  and  of  property.  It 
does  no  such  thing.  It  is  based  upon  an  abuse 
of  the  right  of  franchise,  and  is  to  prevent  fur- 
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ther  abooe  along  the  same  line.  The  question 
here  presented  is  that  of  whether  the  directors 
or  agents  of  the  Calumet  &  Uecla  shall  be  per- 
mitted to  continue  as  the  directors  of  the  Osce- 
ola. *  •  *  If  the  court  has  no  power  to  en- 
join, then  the  complainant  must  be  remitted  to 
his  action  at  law.  'The  United  States  Supreme 
Court  long  since  accepted  as  settled  law,  both 
in  England  and  the  United  States,  that  courts 
of  equity  in  both  countries  have  a  jurisdiction 
over  corporations,  at  the  instance  of  one  or 
more  of  the  stockholders,  to  apply  preventive 
remedies  by  injunction  to  restrain  the  doing  of 
Acts  lessening  the  value  of  their  shares,  and  acts 
intended  to  be  done,  if  such  intended  acts  cre- 
ate whatever  the  law  denominates  a  breach  of 
trost'    Reid  on  Corporate  Finance,  §  207. 

"Complainant  asks  that  the  Calumet  &  Hecla 
be  restrained  from  voting  in  the  Osceola  meet- 
ing for  directors  who  are  directors  of  the  Calu- 
met &  Hecla.  The  relief  is  gralited.  Com- 
plainant also  asks  that  the  Calumet  &  Hecla 
be  restrained  from  voting  its  stock  at  all  in  the 
Osceola  meetings.  This  cannot  be  granted. 
The  statute  permits  the  Calumet  4  Hecla  to 
«wn  the  stock  of  the  Osceola  Company,  and  in 
so  holding  the  stock  the  Calumet  &  Hecla  has 
all  the  rights  of  a  stockholder,  and  this  court 
has  neither  the  power  nor  the  disposition  to  con- 
fiscate such  property  right. 

"I  have  considered  the  question  of  whether 
the  Calumet  &  Hecla  should  be  restrained  from 
voting  for  persons  for  directors  of  the  Osceola 
who  are  stockholders  merely  in  the  Calumet  & 
Hecla,  and  have  reached  a  conclusion  that  to  do 
so  would  be  going  somewhat  beyond  the  necessi- 
ties of  the  case.  I  recognize  the  possibilities  of 
continuing  the  Calumet  &  Hecla  authority  over 
the  Osceola  in  case  common  stockholders  are 
made  directors  of  the  Osceola;  but  if  this  hap- 
pens, and  the  situation  as  presented  upon  this 
record  continues,  the  remedy  must  come  after 
the  event  and  not  before.  The  complainant  as 
a  stockholder  of  the  Osceola  Company  has  a 
right  to  have  the  Osceola  corporation  proceed 
under  its  own  corporate  ixjwers  and  manage- 
ment within  the  intent  and  purposes  of  a  cor- 
poration competing  with  and  free  from  the  un- 
lawful domination  of  the  Calumet  &  Hecla. 

"The  complainant  is  granted  a  decree  ajs  above 
aet  forth,  with  hia  costs  to  be  taxed." 

Argued  before  BROOKE,  G.  J.,  and  KUHN, 
MOORE,  BIRD,  and  STEERB,  JJ. 

Allen  F.  Reee,  of  Houghton,  and  Thomas 
N.  Perkins,  of  Boston,  Mass.  (Rees,  Robinson 
&  Petermann,  of  Houghton,  of  connsel),  for 
appellants.  Rollln  H.  Person,  of  Lansing 
(Stone  &  Wleder,  of  Hougliton,  of  counsel), 
for  appellee. 


STEBRE,  J.  (after  stating  tbe  facts  as 
above).  Since  this  suit  was  appealed,  a 
companion  case,  entitled  Hyams  v.  Cal.  & 
Hecla  Mining  Co.  and  Isle  Royal  Copper  Co., 
involving  substantially  the  same  evidence, 
Issues,  and  purpose,  has  been  decided  by  tbe 
United  States  Circuit  Court  of  Appeals.  The 
opinion  rendered  in  that  case  (221  Fed.  529, 
—  O.  O.  A.  — )  reviews  practically  the 
same  controlling  evidence  and  questions  of 
Jaw  presented  by  tbls  record,  with  similar  con- 
clusions and  like  decree  as  reached  and  ren- 
dered by  the  trial  court  in  this  case.  After 
consulting  the  authorities  dted  and  a  careful 
examination  and  comparison  of  the  records 
and  opinions  in  the  two  cases,  we  find  no 


occasion  to  disturb  tbe  decree  rendered  by 

tbe  Ingham  county  circuit  court,  in  chancery. 

The  same  Is  hereby  affirmed,  with  costs. 

The  late  Justice  McALVAT  took  no  part 
in  this  decision. 


FIRST    NAT.    BANK    OF    MANISTEE    t. 

STAR  WATCH  CASE  CO.  OF 

LUDINGTON.    (No.  296.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Biixs  AND  NoTKs  «=s>49S— Actions — Bub- 

nEIT  OT  F^OOF. 

In  an  action  against  an  indorser  of  a  note, 
which  had  been  dishonored,  the  payee  has  the 
burden  of  proving  notice  of  dishonor. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1688-1694;  Dec.  Dig.  «=» 
498.] 

2.  Boxs  ARo  Notes  ^=>587— Actiors— Just 
Question. 

Negotiable  Instruments  Act  (Pnb.  Acts 
1905,  No.  265)  {  107,  declares  that  where  notice 
of  dishonor  is  duly  addressed  and  deposited  in 
the  post  o£Sce,  the  sender  is  deemed  to  have  giv- 
en due  notice,  notwithstanding  any  miscarriage 
in  the  mails.  The  notary  who  protested  a  note 
for  nonpayment  was  the  cashier  of  tbe  plaintiff 
bank.  He  testified  that  within  due  time  he 
mailed  notice  of  nonpayment.  The  payee  testi- 
fied that,  some  days  after  alleged  protest  was 
made,  the  note  did  not  contain  the  protest  as 
stated.  Held  that,  where  the  indorser  denied 
receiving  notice,  the  question  whether  notice  of 
dishonor  was  duly  given  was  for  the  jury ;  the 
notary  being  an  interested  witness. 

[Kd.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  1863-1893 ;   Dec.  Dig.  <&=» 

Ehror  to  CArcuit  Court,  Mason  County; 
Chas.  A.  WIthey,  Judge. 

Action  by  the  First  National  Bank  of  Man- 
istee against  the  Star  Watch  Case  C<xnpany 
of  Ludington.  There  was  a  Judgment  for  de- 
fendant, and  plalntin  brings  error.    Affirmed. 

Argued  before  BBOOKEJ,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEERB,  JJ. 

A.  A.  Keiser,  of  liodlngton  (Howard  L. 
Campbell,  of  Manistee,  of  counsel),  for  ai^pel- 
lant  David  K.  Tone,  of  Chicago,  111.,  and 
Robert  J.  Quail,  of  Ludington,  for  appellee. 

KUHN,  J.  Tbls  is  a  suit  brought  by  the 
plaintiff  to  recover  on  a  note  given  by  tbe 
Manistee  Watch  Company  to  the  defendant 
company  for  the  sum  of  $5,994,  and  which  note 
was  discounted  by  the  plaintiff  upon  its  be- 
ing Indorsed  by  the  defendant  At  the  ma- 
turity of  the  note  It  was  dishonored  by  non- 
payment; the  Manistee  Watch  Company  be- 
ing unable  at  tbe  time  to  meet  the  demand. 
The  note  <«  Its  face  was  a  foreign  bill  of  ex- 
change, being  dated  at  Chicago,  March  24, 
1910.  On  its  being  dishonored,  the  platntur, 
according  to  Its  claim,  took  tlie  proper  legal 
steps  to  bind  the  defendant  to  Its  obligation 
as  indorser  upon  the  note,  and,  tbe  defendant 
not  having  met  its  obligation  as  indorser.  this 
suit  was  instituted  to  enforce  the  obligation. 

Mr.  George  A.  Dunham,  who  is  the  cashier 
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ot  tbe  plaintiff  bank  and  also  a  notary  pub- 
lic, testified  that  on  Marcb  24,  1911,  It  being 
the  day  on  which  the  note  fell  due,  he  pre- 
sented It  for  payment  to  the  bank  where  the 
note  was  made  payable,  and  that,  payment 
not  having  been  made,  he  sent  a  notice  of  the 
nonpayment  to  the  Star  Watch  Case  Company 
ot  Liidlngt<»>,  Mich.,  and  that  afterwards  he 
wrote  up  and  attached  a  certificate  of  pro- 
test to  the  note,  and  that  later  on  the  same 
day  be  wrote  across  the  face  of  tbe  note : 
"Protested  for  nonpayment  March  24,  1911. 
"G.  A.  Dunham,  NoUry  PubUc." 

He  farther  claimed  that  be  took  the  notice 
and  personally  carried  it  to  the  post  office  and 
there  deposited  It,  It  being  inclosed  In  an  eor 
velope  directing  It  to  be  returned  to  the  bank 
In  five  days.  On  the  hearing  of  the  ease,  tes- 
timony was  admitted  by  the  trial  Judge  to 
show  that  the  notice  of  nonpayment  was  not 
received  by  the  appellee.  It  also  appears  that 
Mr.  Rath,  who  was  the  president  of  the  Man- 
istee Watch  Company,  testified  that  on  March 
27th,  three  days  after  the  note  was  due,  he 
saw  Mr.  Dunham,  who  asked  him  at  that  time 
what  he  was  going  to  do  about  tbe  note,  and 
that  he  was  shown  the  note,  and  that  the 
words  "Protested  for  nonpayment  March  24, 
1911,"  were  not  written  thereon  at  that  time. 

Counsel  for  appellant  thus  state  tbe  only 
question  which  la  before  us  for  review: 

"Tbe  question  in  this  case,  then,  is  simply 
whether  the  evidence  offered  by  the  defendant 
of  its  nonreceipt  of  the  notice  was  competent 
and-  proper  proof  to  be  submitted  to  the  jury  in 
contradiction  of  the  sworn  testimony  of  the 
notary  upon  the  witness  stand  that  such  notice 
was  given  In  the  manner  required  by  law." 

Section  107  of  Act  265,  Public  Acts  1905, 
which  act  is  known  as  the  "Negotiable  Instru- 
ments Act,"  provides: 

"Where  notice  of  dishonor  is  duly  addressed 
■asd  deposited  in  the  poetoffice,  the  sender  is 
deemed  to  have  given  due  notice,  notwithstand- 
ing any  miscarriage  in  the  mails." 

[1]  As  a  preliminary  question,  counsel  for 
appellant  contend  that  the  court  erred  In  in- 
structing the  Jury  that  the  burden  of  proof 
rested  upon  plaintiff  to  establish  the  fact  of 
mailing  tbe  notice,  and  that  tbe  failure  to 
receive  notice  Is  rather  matter  of  affirmative 
defense,  special  notice  of  which  must  be  giv- 
en under  circuit  court  rule  7b.  We  are  of 
the  opinion,  however,  that  the  trial  Judge  cor- 
rectiy  charged  that  the  burden  of  proof  rest- 
ed upon  the  plaintiff  to  show  a  compliance 
with  the  statutory  provisions  In  order  to  hold 
the  indorser,  as  the  liability  of  the  Indorser 
depends  entirely  upon  compliance  with  the 
statute  as  to  notice.  This  is  sustained  by 
tbe  following  authorities:  Commercial  Na- 
tional Bank  v.  Zimmerman,  185  N.  T.  210, 
77  N.  E.  1020;  Robinson  v.  Aird,  43  Fla.  30, 
38,  29  South.  633 ;  Rolla  State  Bank  v.  Pez- 
oldt,  95  Mo.  App.  404.  411,  69  S.  W.  51. 

[2]  It  must  be  conceded  that  by  virtue  of 
the  Negotiable  Instruments  Act  It  is  of  no 
importance  whether  or  not  the  notice  requlr- 
.ed  by  the  statute  Is  received.  If  it  appears 
that  the  notice  ol  nonpayment  was  placed  Ut 


tiie  mall  as  required  by  the  statute.  And  the 
question  here  is  whetiier  under  the  circum- 
stances of  this  case  any  question  of  fact  can 
be  raised  as  to  whether  or  not  tbe  notice  of 
nonpayment  was  actually  deposited  in  the 
post  office  as  testified  to  by  the  oashler.  It 
is  true  that  where  a  disinterested  witness,  a 
notary  public,  testifies  that  such  notice  was 
properly  mailed,  or  where  a  properly  execut- 
ed certificate  of  such  a  notary  public  showing 
such  mailing  is  introduced  in  evidence,  testi- 
mony of  nonreceipt  of  the  notice  has  been 
held  Immaterial.  Bunker  on  Negotiable  In- 
struments, p.  163,  and  cases  cited.  In  Rob- 
erts T.  Wold,  61  Minn.  291,  63  N.  W.  739,  tiie 
court  said: 

"Evidence  that  a  communication  alleged  to 
have  been  sent  by  mail  was  never  received  may, 
in  many  cases,  justify  a  verdict  of  finding  that 
it  was  never  sent;  but  such  evidence,  standing 
alone  and  nncorroborated,  is  not .  lufiBcient  to 
overcome  the  probative  force  of  the  solemn  of- 
ficial certificate  of  a  notary  public  to  his  act  of 
protest.  The  reasons  for  this  rule  are  fully 
stated  in  Wilson  v.  Richards,  28  Minn.  337  [9 
N.  W.  872]." 

But  in  the  case  before  us  we  are  not  deal- 
ing with  the  certificate  of  a  notary  public, 
nor  with  the  testimony  of  what  we  conceive 
to  be  a  disinterested  witness.  The  facts  here 
presented  are  very  similar  to  those  in  the 
case  of  Klngsland  Land  Company  v.  New- 
man, 1  App.  Dlv.  1,  36  N.  Y.  Supp.  960,  In 
which  case  the  court  said: 

"The  question  presented  was  whether  the  no- 
tice of  nonpayment  had  been  deposited  in  tbe 
post  office.  Vail  testified  that  he  personally  de- 
posited it,  properly  directed,  with  the  postage 
prepaid.  But  the  note  was  then  held  by  tbe 
Commerdai  Bank,  and  Vail  was  its  cashier  and 
a  notary  public,  who  undertook  to  present  and 
protest  the  commercial  paper  held  by  it.  Ue 
was  not  a  disinterested  witness,  and  we  are  of 
the  opinion  that  the  credibility  of  his  testimony 
was  tor  the  jury  to  determine.  Is  Bank  v. 
Diefendorf,  123  N.  I.  191,  25  N.  E.  402  [10  L. 
R.  A.  676],  in  speaking  of  the  relation  of  a  cash- 
ier to  his  bank,  tbe  court  said:  The  claim  that 
the  plaintiff's  cashier  was  a  disinterested  wit- 
ness, whose  testimony  must  be  regarded  as  con- 
trolling, if  not  contradicted,  cannot  be  sustain- 
ed. *  •  *  He  was  the  financial  agent  of  the 
plaintiff,  and  responsible  to  bis  principal  for  the 
care,  fidelity,  and  prudence  with  which  he  dis- 
charged his  official  duties.  His  interest  in  the 
transaction  was  coextensive  with  that  of  tbe 
plaintiff,  and  brings  him  directly  within  the 
cases  which  hold  that  the  credibility  of  such  a 
witness  is  a  question  for  tbe  jurj;  to  determine/ 
We  are  of  the  opinion  that  Vail's  relation  to 
the  bank  was  such  that  the  jury  should  have 
been  permitted  to  determine  whether  his  testi- 
mony was  to  be  believed.  The  fact  that  the 
notice  had  not  been  received  by  the  appellant, 
though  it  would  have  been  of  very  little  weight 
against  the  positive  testimony  of  a  disinterested 
person  that  it  had  been  deposited  in  the  post 
office,  was  yet  a  circumstance  which,  in  this 
case,  the  appellant  was  entitled  to  have  the  jury 
consider." 

We  are  of  the  opinion  that  the  fact  that 
Mr.  Dunham  was  an  officer  of  the  bank,  and 
in  that  way  an  interested  witness,  and  the 
teetimotay  of  Mr.  Rath  as  to  seeing  the  note 
without  any  writing  thereon  three  days  aft- 
er it  was  claimed  by  Mr.  Dunham  that  he 
xaade  the  memorandum,  constitute  supclent 
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evidence  to  raise  a  question  of  ta.et  as  to 
whether  or  not  the  notice  was  actually  mail- 
ed, and  JustKr  the  coort  in  Bubmltting  this 
question  to  the  Jury. 
The  judgment  must  therefore  be  affirmed. 

TtM  late  Justice  McALVAT  took,  no  part 
in  this  dedsliHi. 


MARCBLLBTTI  ▼.  HAWLET.     (No.  819.) 

(Supreme  Court  of  Michigan.     July  23,  1916.) 

Replevin  €=»10— Right  to  Maintain. 

Where  the  animal  replevied  by  plaintiff  had 
already  been  taken  from  defendant's  possession 
under  another  writ,  which  was  dismiwed,  judg- 
ment for  plaintiS  a^Eainst  defendant  cannot  be 
Bustaiped,  where  defendant  refused  to  retake 
possession,  and  the  animal  was  in  the  sheriff's 
custody  when  the  second  writ  was  served. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Oent  Dig.  JS  69-62;    Dec.   Dig.  «=>10.] 

Error  to  (Circuit  Court,  Van  Buren  Coun- 
ty ;  L.  Burget  Des  Voignes,  Judge. 

Replevin  by  Lud  MarceUettl  against  Fred 
Hawley.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORB,  STONE,  OSTRANDER,  BIRD,  and 
STBERE,  JJ. 

W.  J,  Barnard,  of  Paw  Paw,  for  appellant 
Dnane  H.  Mosier  and  Earl  L.  Burhans,  both 
of  Paw  Paw,  for  appellee. 

M<X>RE,  J.  This  Is  a  replevin  case  grow- 
ing out  of  a  horse  trade  made  upon  Sunday. 
The  plaiintlff  claimed  to  be  the  owner  of  the 
horse  In  question,  and  that  she  authorized 
her  brother-ln-Haw  to  sell  It;  that.  Instead 
of  doing  so,  be  traded  it  for  a  worthless  an- 
imal. A  replevin  suit  was  begun  in  the  name 
of  the  husband  of  the  plaintiff.  The  proper- 
ty was  taken  by  said  writ  from  the  defend- 
ant It  is  the  claim  that  this  writ  was  sued 
out  in  the  name  of  the  husband,  because  of 
Wa  Imperfect  knowledge  of  the  Elngllsh  lan- 
guage, and  after  the  return  day,  and  before 
the  adjourned  day,  the  replevin  case  was  dis- 
missed. WhUe  the  horse  was  stlU  In  the  pos- 
session of  the  husband  of  the  plain  tiff  in  this 
suit,  or  in  the  possession  of  the  deputy  sher- 
iff who  served  the  first  writ  of  replevin,  a 
second  writ  of  replevin  was  -sued  out  in  the 
name  of  Lud  Maroelletti,  and  the  deputy 
sheriff,  armed  with  the  second  writ  and  lead- 
ing the  horse,  sought  out  the  defendant 
What  occurred  Is  told  by  the  officer  as  fol- 
lows: 

"Q.  Ton  went  down  there  and  got  the  horse 
on  the  first  writ  of  rei^evin?  A.  Yes.  •  *  • 
Q.  Now,  yott  never  returned  the  horse  that  yon 
got  on  the  first  writ  of  replevin  to  Fred  Hawley 
until  you  went  down  with  the  second  writ  of 
replevin?  A.  No;  before  I  served  it  I  ottered 
to  deliver  it  to  him.  Q.  Yes ;  before  you  served 
the  second  writ?  A.  Yes.  Q.  But  the  affidavit 
had  been  made  up  here  in  justice   court,  and 


the  writ  placed  in  your  hands  for  service,  be- 
fore you  ever  tendered  him  any  horse  back; 
ain't  that  true?  A.  Yes,  dr.  Q.  So  you  had 
the  second  writ  of  replevin  with  yon  to  serve 
on  him,  and  went  down  tJierv  to  serve  it  on  him, 
and  then  says,  'Here,  take  this  horse,'  and  in- 
tended to  take  it  beck  from  him  on  tne  second 
writ ;  was  that  it?  A  That  was  what  was  done. 
Q.  So  you  didn't  take  this  horse  after  the  first 
case  was  dismissed,  and  go  down  and  deliver 
it  to  him,  and  leave  it  in  his  possession?  A.  I 
tendered  it  to  him.  Q.  No ;  I  mean  you  didn't 
go  down  there  and  leave  it  with  him  before 
you  went  down  with  any  second  papers,  did  yon? 
A.  No,  sir.  Q.  8o  you  had  the  boiae  in  your 
possession,  taken  on  the  first  writ  of  replevin, 
up  here,  at  the  time  the  affidavit  in  this  second 
case  was  made,  didn't  you?  A.  Well,  I  couldn't 
say  as  to  that  I  think  Mr.  Mosier  gave  me 
the  papers  in  the  second  case.  I  am  not  positive 
who  gave  it  to  me.  Q.  You  had  the  writ  of 
replevin  at  that  time,  didn't  you?  A.  Well,  I 
had  the  writ  of  replevin  at  the  same  time  I 
was  delivering  the  horse  over  to  liVed.  Q. 
And  you  had  the  writ  of  replevin  in  your  pos- 
session up  here  for  service  in  the  second  case 
before  yon  had  ever  tendered  him  that  horse; 
ain't  that  true?  A.  Yes.  Q.  And  what  was 
said?  A.  Why,  I  told  him  I  come  to  deliver 
up  the  horse;  and  he  didn't  seem  to  want  to 
take  it  I  returned  the  blind  bay  horse;  g^ve 
it  upto  him.  Q.  Did  you  say  anything  to  him? 
A.  Why,  I  told  him  that  I  come  to  deliver  it 
up  to  him.  Q.  How  was  you  in  custody  of  the 
horse  there,  leading  it?  A.  Was  I?  Q.  Yes? 
A.  Yes.  Q.  What  did  you  do  witfi  the  halter 
stale?  A.  I  offered  it  to  him,  but  he  wouldn't 
take  it  Q.  What  would  he  do?  A.  Why,  he 
kept  backing  off.  Q.  Did  you  keep  walking  np? 
A.  I  did.  Q.  And  he  kept  backing  awajr  V  A. 
Yes;  finally  he  stopped,  and  I  gave  hmi  the 
writ  of  replevin  back  again.  Q.  At  the  time 
that  you  did  this,  on  whose  premises  were  you? 
A.  On  a  place  rented  by  him." 

It  was  conceded  on  the  trial,  and  Is  now 
conceded,  that  the  Sunday  trade  was  void, 
but  It  is  claimed  plaintiff  cannot  maintain 
this  suit  for  two  reasons:  First,  there  bad 
been  no  return  of  the  horse  to  the  defendant 
after  the  dismissal  of  the  first  suit ;  and,  sec- 
ond, no  demand  was  made  of  the  defendant 
before  instituting  said  suit,  and  no  offer  to 
return  the  property  received  from  the  de- 
fendant on  tbe  exchange  of  horses.  A  re- 
quest for  a  directed  verdict  was  made  and 
refused.  Tlie  trial  court  was  of  the  opinion 
that  as  Mrs.  MarceUettl  had  authorized  a  sale 
and  not  a  trade,  that  under  the  case  of  Tru- 
do  V.  Anderson,  10  Mich.  357,  81  Am.  Dec. 
795,  there  was  a  case  for  the  jury,  and  sub- 
mitted It  to  them.  From  a  verdict  and  judg- 
ment In  favor  of  the  plaintUE,  the  case  is 
brought  here  by  writ  of  error. 

Several  groups  of  assignments  of  error  are 
argued,  but  the  important  question  Is  wheth- 
er a  verdict  should  have  been  directed  In  fa- 
vor of  defendant  It  has  already  appeared 
that  when  the  plaintiff  sued  out  her  writ  of 
replevin  the  defendant  was  not  In  possession 
of  the  property,  and  when  the  officer  tried  to 
get  him  to  take  possession  of  it  he  declined 
to  do  sa  Counsel  for  plaintiff  have  called 
our  attention  to  some  authorities  which  It  is 
claimed  justify  what  was  done,  calling  es- 
pecial attention  to  the  notes  to  18  L.  R.  A 
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(N.  S.)  1271 ;  bnt  the  case  to  which  the  notes 
are  attached,  and  the  majority  of  the  notes, 
recognize  the  general  rule  that  replevin  will 
not  Ue  against  one  not  In  possession.  The 
question  Is  not  a  new  one  In  this  state.  In 
Honse  v.  Turner,  106  Mich.  240,  64  N.  W.  20, 
Justice  Montgomery,  speaking  for  the  conrt, 
said: 

"Replevin  is  a  poaseesory  action,  and  does  not 
lie  against  one  not  in  possession  of  the  goods 
at  the  time  demand  is  made  or  the  suit  is  be- 
gan. See  Wells,  RepL  {  134.  And  it  is  general- 
ly held  that  the  possession  of  an  officer  who  has 
seized  goods  on  process  in  his  hands  is  not  to 
be  considered  the  possession  of  the  creditor  in 
the  writ,  and  that  replevin  does  not  lie  against 
the  creditor." 

See,  also,  Hickey  et  al.  y.  Hinsdale,  12 
Midh.  90,  GUdas  t.  Crosby,  61  Mich.  413,  28 
N.  W.  153,  and^Eales  v.  Francis,  116  Mich. 
636,  73  N.  W.  894. 

We  think  a  Judgment  should  have  been  di- 
rected in  favor  of  the  defendant. 

The  case  la  reversed,  and  no  new  trial  or- 
dered. 

The  late  Justice  McALYAY  took  no  part 
in  this  dedsion. 


DOYLE  et  al.  v.  FAUST  et  al.     (No.  282.) 
{Supreme  Conrt  of  Michigan.     July  23,  1916.) 

1.  Pbincipai.  and  Sukett  «=»99— Dischabqk 
OF  Surety  —  Change  in  Pbincipai  Con- 
TBACT— Surety  foe  Consideration. 

A  surety  for  consideration  is  not  discharg- 
ed by  every  variation  in  the  terms  or  perform- 
ance of  the  principal  contract,  but  it  can  Insist 
upon  compliance  with  requirements  made  the 
condition  of  its  liability. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  %%  254-261;  Dec.  Dig.  «=» 
90.] 

2.  PmNOIPAI.   AND    SUSSTT   «s»B9  —  Obusa* 

•aon  or  Subxtt— Buildino  Contract. 
Where  the  contract  of  the  surety  of  a  build- 
ing contractor  refers  to  the  building  contract, 
which  refers  to  the  spedScations,  the  contract 
-of  suretyship  must  be  read  with  the  building 
contract  and  the  specifications, 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |  94;    Dec.  Dig.  «=>59.] 

S.  Prikoipai.  and  Subett  «=>100— Obliga- 
tion 01  SoRKTY  —  Construction  —  Surety 
son  Consideration. 

Where  a  surety  for  consideration  under- 
took that  a  building  contractor  should  pay  all 
demands  for  labor  and  materials  used  in  con- 
structing the  building  under  a  contract  which 
gave  the  owner  the  privilege  of  altering  the 
specifications  without  avoiding  the  contract,  any 
doubt  as  to  whether  the  changes  made  were 
such  as  were  permitted  by  the  contract  must  be 
resolved  against  the  surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  «  262-273,  345,  364,  368- 
S7S;    Dec.  Dig.  «s»100.] 

4.  PRnfCiPAL  AND  Surety  <S=9lOO  —  Dm- 
OHARGE  or  Surety —■  Change  in  Obioinai. 
Contbaoi^Pi.ans  roB  Buxloing.  , 

Alterations  in  the  plans  for  the  walls,  par- 
titions, windows,  and  chimneys  of  a  store  build- 
ing, but  making  no  change  in  the  character  or 


exterior  dimensions  of  the  building,  though  m»> 
terial  alterations,  do  not  discharge  the  contrac- 
tor's sure^  where  the  contract  permitted  the 
owner  without  restriction  to  make  changes  in 
the  drawings  and  plans. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  M  282-273,  346.  864,  368- 
.173;  Dec.  Dig.  «=»1do.] 

5.  Principal  and  Subett  *=»100— Construc- 
tion —  Building  CoNTJSiiCT  —  Change  in 
Planb— Penalty  roB  Delay. 

A  clause  in  a  building  contract  re9uiring 
the  eompletian  of  the  building  by  a  certain  date 
ander  penalty  does  not  preclude  the  making  of 
material  changes  in  the  plans  which  are  not 
shown  to  have  required  longer  to  c<mstruct  than 
the  building  as  originally  planned. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  262-273,  346,  864,  368- 
378;    Dec  Dig.  «=»100.] 

6.  Pbinoipal  and  Subety  €=>117  —  Dis- 
cuABOE  OF  Surety — Change  in  Pbinoifal 
Contract— Excess  Payvsntb. 

A  letter  written  by  an  architect  to  an  own- 
er, inclosing  a  certificate  for  the  amount  due 
the  contractor  and  advising  the  owner  to  secure 
orders  from  the  contractor  for  the  amounts  due 
for  labor  and  materials,  is  not  a  certificate  on 
which  the  owner,  as  against  the  contractor's 
surety,  is  authorized  to  make  payments  to  the 
contractor  In  excess  of  the  amounts  covered  by 
the  certificate. 

[EM.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  378-»K>;  Dec.  Dig.  18=9 
117.] 

7.  Pbincipai,  and  Surety  <S=»117  —  Dis- 
charge or  Surety— Change  in  Principal 
Conibact^Prejudicb  to  Surety. 

A  surety  for  consideration,  who  undertook 
that  a  building  contractor  would  pay  all  claims 
for  labor  and  materials,  is  not  released  from  lia- 
bility because  the  owner  made  payments  to  the 
contractor  in  excess  of  the  amount  due  him 
under  a  provision  of  the  c<»>tract  that  the  own- 
er should  pay  00  per  cent  of  the  value  of  the 
completed  portion  of  the  building  according  to 
the  architect's  certificate,  where  such  payments 
amounted  to  less  than  00  per  cent  of  what  the 
contractor  had  earned  when  allowance  was 
made  for  extras. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  378-390;  Dec.  Dig.  «s9 
117.] 

Error  to  Circuit  Court,  Genesee  County; 
Chas.  H.  Wlsner,  Judge. 

Actloii  by  Ttiomas  Doyle  an,d  another 
against  Joseph  Faust  and  others,  doing  busi- 
ness as  the  Fauat-Scheel  Company,  and  an- 
other. Judgment  for  plaintiffs,  and  defend- 
ants bring  error.    Affirmed. 

The  Faust-Scheel  Company,  a  copartner- 
ship, contracted  with  plaintiffs  to  constmct 
for  them,  furnishing  all  material  and  labor, 
a  certain  building  for  $9,945— 

"subject  to  additions  and  deductions  as  provid- 
ed in  the  general  conditions  of  the  specifications 
and  that  such  sum  shall  be  paid  by  the  owner 
to  the  contractor,  in  current  funds,  and  only 
upon  certificates  of  the  architect  as  follows: 

"Ninety  per  cent  of  the  value  of  the  complet- 
ed work,  upon  estimates  made  by  the  ardiitects, 
every  two  weeks  as  the  work  progresses  until 
it  ia  entirely  completed. 

"The  final  payment  including  the  ten  per 
cent:  previously  withheld,  shall  be  payable  with- 
in 30  days  after  the  entire  completion  and  ac- 
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eeptance,  by  the<  architect,  of  the  work  covered 
by  this  contract." 

The  general  specifications  provided  that: 
"The  architect  shall  have  the  power  to  re- 
quire alterations  in  the  work  as  shown  or  de- 
scribed in  the  said  drawing^s  or  specifications, 
and  the  contractor  shall  proceed  and  make  such 
changes  without  causing  delay.  In  every  such 
case  the  price  agreed  to  be  paid  for  the  work 
under  the  contract  shall  be  increased  or  decreas- 
ed as  the  case  may  require,  according  to  a  fair 
and  reasonable  valuation  of  the  work,  added  or 
omitted,  and  the  value  of  snch  work  shall  be 
fixed  by  fair  admeasurement  and  valuation  made 
by  the  architect  oi  some  competent  person  ap- 
pointed by  him.  Snch  alterations  or  variations 
shall  in  no  way  render  void  the  contract,  and  no 
claim  for  variations  or  alterations  or  the  in- 
creased or  decreased  price  thereof  shall  be  valid 
Unless  done  in  pursuance  of  an  order  from  the 
architect  and  notice  of  such  claim  made  to  him 
in  writinx  before  the  commencement  of  such 
work."     ■ 

Another  specification  is: 

"Should  the  contractor  become  insolvent  or  at 
any  time  refuse  or  neglect  to  supply  a  sufficien- 
cy of  properly  skilled  workmen  or  of  materials 
of  the  proper  quality  or  fail  in  any  respect  to 
prosecute  the  work  with  promptness  and  dili- 
gence or  fail  in  the  performance  of  any  of  the 
agreements  herein  contained,  such  refusal,  neg- 
lect or  failure  being  certified  by  the  architect, 
the  owner  shall  be  at  liberty  after  48  hours' 
written  notice  to  the  contractor  to  provide  any 
such  labor  or  materials  and  to  deduct  the  cost 
thereof  from  any  money  then  due,  or  thereafter 
to  become  due,  to  the  contractor,  under  the  con- 
tract, and  if  the  architect  shall  certify  that  such 
refusal,  neglect  or  failure  is  sufficient  ground  for 
such  action,  the  owner  shall  also  be  at  liberty  to 
terminate  the  employment  of  the  contractor  for 
the  said  work,  and  to  enter  upon  the  premises 
and  take  possession,  for  the  purpose  of  complet- 
ing the  work  included  under  the  contract,  of  all 
materials,  tools,  and  appliances  thereon  and  to 
employ  any  other  person  or  persons  to  finish  the 
work  and  to  provide  the  materials  therefor;  and 
in  case  of  such  discontinuance  of  the  employ- 
ment of  the  contractor  the  contractor  shall  not 
be  entitled  to  receive  any  further  payment  un- 
der the  contract  until  the  said  work  shall  be 
wholly  finished,  at  which  time  if  the  unpaid  bal- 
ance of  the  amount  to  be  paid  under  the  con- 
tract shall  exceed  the  expense  incurred  by  the 
owner  in  finishing  the  work,  such  expense  shall 
be  paid  by  the  owner  to  the  contractor ;  but  if 
such  expense  shall  exceed  such  unpaid  balance 
the  contractor  shall  pay  the  difference  to  the 
owner.  The  expense  incurred  by  the  owner  as 
herein  provided  either  for  furnishing  material  or 
for  finishing  the  work,  or  any  damage  incurred 
through  such  default,  shall  he  audited  and  cer- 
tified by  the  architect  whose  certificate  thereof 
shall  be  conclusive  upon  the  parties." 

OSie  contract  was  dated  July  27,  1910,  and 
contained  the  further  provision  that  the 
whole  of  the  work  should  be  completed  on  or 
before  the  1st  day  of  November,  1910,  that 
time  was  an  important  element,  and  that 
(or  every  day  the  work  remained  unfinished 
beyond  the  date  fixed  for  its  completion  the 
contractors  should  pay  the  owners  as  stipu- 
lated damages  $6.50  a  day,  and  if  completed 
Delore  November  1,  1910,  the  owners  should 
pay  the  contractors  a  like  sum  for  each  day 
saved,  as  a  bonus. 

The  contractors  as  principals  and  the  de- 
fendant surety  company  made  and  delivered 
to  the  owners  an  undertaking,  In  writing, 


wEich  recited  the  entering  into  of  the  said 
contract  for  construction  by  the  said  prin- 
cipals, by  which  the  said  principals  and  the 
surety  were  bound  to  the  owners  in  the  sum 
of  $5,000,  and  In  which  the  surety  "guaran- 
tees that  said  principals  •  •  •  shall  fully 
pay,  discharge  and  liquidate  all  claims,  ac- 
counts and  Indebtedness  of  the  said  princi- 
pals, •  *  •  for  or  on  account  of  all  labor 
performed  and  materials  furnished  in  ful- 
filling said  contract.  *  •  • "  The  g«ieral 
condition  of  the  bond  Is  that  the  contrac- 
tors shall  fully  pay,  discharge,  and  liquidate 
all  claims,  accounts,  and  Indebtedness  of  the 
principals  for  or  on  account  of  all  labor  per- 
formed and  materials  furnished  in  fulfilling 
the  said  contract  and  performing  the  several 
conditions  as  the  same  may  become  due  and 
payable.  The  premium  paid^the  surety  com- 
pany for  Its  undertaking  was  based  upon  the 
contract  price.  The  bond  was  prepared  by 
the  architect,  acting  for  the  owners.  The 
original  plans  and  specifications  were  submit- 
ted to  various  bidders  for  construction,  and 
upon  them  the  bid  of  the  contractors  was 
based. 

There  were. prospective  tenants  of  the  pro- 
posed new  buUdlng,  and  there  was  a  build- 
ing on  the  site  to  be  occupied  by  it  The 
purpose  of  the  owners  was  to  use  the  south 
wall  thereof  as  the  south  wall  of  the  new 
building  and  to  use  a  party  waU  already 
erected  on  the  north  side  of  the  new  building. 
After  the  work  was  begun,  there  was  a  fail- 
ure of  the  owners  and  the  prospective  tenants 
to  agree,  and  the  owners  instructed  the  ar- 
chitect to  make  amended  plana,  and  snch 
plans  were  prepared.  The  building  is  98  feet 
and  7  inches  long  and  37  V^  feet  wide.  The 
original  plans  divided  it  by  cross-partitions 
into  three  rooms ;  the  new  plans  made  of  it 
two  separate  store  buildings,  divided  lengtb- 
wise  of  the  building  by  a  12-indi  brick  wall 
constructed  from  the  bottom  of  the  cellar  to 
the  ceiling  of  the  first  story.  This  wall  Is 
106  feet  long  and  21  feet  high.  It  was  found, 
too,  that  the  party  wall  on  the  north  was  not 
strong  enough  to  carry  the  building  and  an 
additional  wall,  4  inches  thick,  was  built, 
from  the  floor  of  the  basement  to  the  roof. 
The  south  wall  of  the  old  structure  was 
found  to  be  defective,  was  removed,  and  a 
new  l&-inch  brick  wall  built  the  entire  length 
of  the  building  on  the  south  aide.  An  extra 
chimney  43  feet  high  was  built  on  the  north 
side  of  the  building  and  an  outside  entrance 
stairway  to  the  second  floor  In  place  of  an 
inside  stairway  as  originally  planned. 
Twelve  extra  windows  were  placed  on  the 
south  side  of  the  building.  The  front  win- 
dows as  planned  were  changed  in  the  second 
story.  Other  considerable  changes  from  the 
original  plans  were  made.  Some,  of  these 
changes  were  made  after  the  work  called  for 
by  the  original  plans  had  been  installed. 
All  were  made  without  the  knowledge  and 
without  notice  to  the  surety  company.    Pay* 
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meats  were  made  to  the  contractors  by  the 
owners  without  first  having  leceiTed  certifi- 
cates from  the  architect,  the  amount  so  paid 
exceeding  the  amount  of  the  Judgment.  And, 
after  havlitg  notice  that  unpaid  demands 
against  the  contractors  existed,  the  owners 
paid  directly  to  the  contractors  considerable 
sums  of  money,  although  the  .contract  pro- 
Tides  that: 

"If  at  any  time  th«re  shall  be  evidence  of  any 
lien  or  claim  for  which,  if  eatablished,  the  own- 
er of  the  said  premises  might  become  liable,  and 
which  is  chargeable  to  the  contractor,  the  own- 
er shall  have  the  right  to  retain  ont  of  any  pay- 
ment then  due  or  thereafter  to  become  doe  to 
the  contractor  an  amount  sufficient  to  complete- 
ly indemnify  the  owner  against  such  lien  or 
claim." 

The  owners  notified  the  contractors  to  quit, 
and  they  did,  and  the  owners  finished  the 
building.  Architect's  certificates  had  then 
been  given  them  to  the  amount  of  $7,025.  In 
the  estimates  given  from  time  to  time,  some 
of'  the  extras  were  included.  The  architect 
testified  that  he  did  not  always  give  written 
orders  for  extras  and  considered  that  con- 
dition of  the  contract  abrogated.  The  ar- 
chitect and  contractors  did  not  agree  as  to 
the  value  of  extras  already  installed.  Arbi- 
trators found  that  the  contractors  had  earn- 
ed $2,265  for  extras  and  had  been  saved  $1,- 
140  by  omissions  In  work  called  fior  by  the 
original  plans,  leaving  a  balance  in  favor  of 
the  contractors,  in  this  respect,  of  $1,125. 
They  brought  this  action  against  the  contrac- 
tors.and  surety,  and  in  the  bill  of  particulars 
specify  their  demand  as  follows: 

Original  contract  price I  9,915  00 

Extras  as  per  contract 1,115  00 

Total    $11.070  00 

Money  paid  Fanat-Scbeel  Com- 
pany on  contract |  7,1SS  00 

Moneys  paid  for  materials  andla- 
tior,  freight,  express  and  dray- 
age,  at  request  of  Faust-Scheel 
Company,  vix.: 

Material     S39  20 

LAbor   650  88 

Freight,   express,    drayage MCI 

Money  tf  satisfy  liens 1,009  9E 

Cost  of  completing  contract 1,604  13 

)U,704  81 
Damages   tor  delay  as  per  con- 
tract, 200  days,  $6.60  per  day..    1,300  00 

Total     n4,004  81 

Total    contract    price 11,070  00 

Balance  due  Doyle  *  Wbaley 
from    defendants $2,934  82 

The  contractors,  who  are  or  were  irrespon- 
sible financially,  were  defaulted.  The  de- 
foidant  surety  company  with  its  plea  gave 
notice  that  It  would  insist  that  It  bad  been 
released  becatise  the  plaintiffs  failed  to  hold 
10  per  cent,  of  the  amount  of  the  estimates 
issued  by  the  architect,  had  paid  the  contrac- 
tors large  sums  without  having  an  architect's 
certificate  therefor,  and  because  the  contract 
was  radically  and  materially  changed  by 
agreement  between  the  plaintiffs  and  oon- 


tractots,  new  plans  and  specifications  adopted 
for  the  erection  of  a  building  of  a  character 
different  from  the  one  originally  proposed  at 
a  materially  Increased  cost,  without  the 
knowledge  or  consent  of  this  defendant 

The  computation  which  was  presented  by 
plaintiffs,  and  which  was  the  basis  for  the 
verdict  which  was  returned,  was  aa  follows: 

Original   contract  price |  9,146  00 

Cnflulshed  work  at  the  date  of  the 

cancellation  of  the  contract,  aa 

per  Exhibit  19H 1,504  18 

Bo  that  there  was  left  of  the 
original  contract  which  was  con- 
sidered in  the  computation  at 
the  time  of  the  arbitration 8,440  82 

Difference  between  the  omissions 
and  extras  as  fixed  by  arbitra- 
tion       tl26  00 

(  9,565  83 
Which  is  the  amount  earned  by 
the  contractors  at  the  time  the 
contract  was  canceled. 

There  has  been  paid  as  follows: 

Pay    rolls 1     628  08 

Architect's       certificate       dated 

August   5,    1910 200  00 

Paid   by   check   dated  August 
6,  1910. 
Certificate     dated     August    10, 

1910 1,125  00 

Paid    by    checks    dated    July 
30,  August  6,  August  12,  and 
August  20. 
Certificate    dated    September    1, 

1910    26000 

Paid  by  check  dated  Septem- 
ber  to,  1910. 
Certificate  dated  September  U, 

1910    800  00 

Paid  by  check  dated  Septem- 
ber 17th. 
Certificate     dated     October     14. 

1910    MGOOO 

Paid  by  check  dated  August 

14,  1910. 

Certificate  of  October  29,  1910. .       600  OO 
Paid  by  cheek  dated  October 

15,  UIO. 

Certificate  dated  November  26, 

1910    1,200  00 

Paid  by  cheek  to  the 
Brick  Company, 
dated  October  10..tmM 
By  check  dated  No- 
vember 12,  1910....  235.37 
By  check  dated  No- 
vember 26,  1910 861.68 

Check    to    Fred    Scheel    dated 

October  1,  1910  189  00 

No    certificate. 
Paid    to   Charles    Hart,    roofer, 
as  per  order  of  Faust-Scheel 

Company    210  00 

As  shown  by  check  dated  De- 
cember 3,  1910. 

Paid  to  Smith,  Brldgman 6  10 

January    9,    1911,    paid    to    the 

Orand  Trunk,  for  freight...        67  80 
As  shown  by  check  dated  Sep- 
tember 30,  1910. 

Express  142 

As  shown  by  check  dated  De- 
cember 17,  1910. 
To  Fred  Lane,  for  draylng....  4  68 

As    shown    by    check    dated 
January  S,  1911. 

Total  amount  paid  at  time  of 
cancellation  of  the  contract. .(  8,120  68 
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Ten  par  ceoL  ot  |>,6«6^  equals..  t    866  58 

WUcfa,  deducted  from  the  amount 

earned   by  contractors,  leavei  |  8,608  21 

Which   could  have   been   paid 

to  the  contractors  and  not 

exceeded  80  per  cent,  ot  tb* 

contract  price. 
Amount  actually  paid S,UO  88 

LeaTlng  a  balance  ot t     488  56 

Less    than   90   per  cent,   ot  the 
contract  price  earned. 

Computation  aa  to  the  amount 
due  by  contractors  and  surety: 

Contract   price I  t.94S  00 

Extras  over  and  above  omissions 
at  the  date  ot  the  cancella- 
tion ot  the  contract 1,^5  00 

Total    111,070  00 

Credits. 

UnSnlshed  at  date  ot  cancella- 
tion     t  tE04  18 

Paid    8,120  68 

Paid  to  materialmen  as  tollows: 

Barney     1,122  45 

Hubbard  ft  Son 802  66 

Daln  ft  Vermllya 727  75 

Qenesee  Iron  Works lEl  91 

Teit   ft    Davison 696  94 

Valley  Cornice   Company 382  70 

Total $12,408  27   $12,408  27 

Leaving  a  balance  to  Doyle  and 
Whaley  trom  contractors  and 
surety    $1,333  27 

Ciounsel  for  neither  party  appear  to  have 
regarded  the  case  as  presenting  any  ques- 
tion for  a  jury,  and  the  court,  upon  platntllls' 
motion,  directed  a  verdict  for  plaintiffs  for 
$1,333.27,  upon  which  Judgment  was  entered ; 
the  court  having  refused  defendant's  motion 
to  direct  a  verdict  In  Its  favor.  Error  Is  as- 
signed upon  the  refusal  to  direct  a  verdict 
for  defendant  surety  company  and  upon  the 
charge  In  which  a  verdict  for  plaintiff  was 
directed. 

The  propositlona  presented  by  appellant 
are:  First,  that  material  and  radical  changes 
in  the  contract  released  the  surety ;  second, 
that  the  surety  company  Is  released  because 
payments  were  made  by  the  owners  direct  to 
the  contractors  without  a  certificate  of  the 
architect,  contrary  to  the  provisions  of  the 
contract;  third,  that  the  surety  company 
must  be  released  pro  tanto  on  account  of  any 
funds  paid  out  by  the  owners  to  the  contrac- 
tors after  they  (the  owners)  had  knowledge 
that  the  contractors  owed  large  sums  for  ma- 
terial used  in  the  building ;  fourtb,  the  bond 
did  not  authorize  the  owners  to  pay  parties 
furnishing  material  who  had  not  outalned  a 
lien  upon  the  property. 

Argued  before  BHOOKB,  0.  J.,  and  KUHN, 
MOORE,  STONE,  OSTBANDER,  BIRD,  and 
STEERE,  JJ. 

Warren,  Cady  &  Ladd,  of  Detroit  (Thomas 
Stockton,  of  Flint,  and  Emil  Hoen,  of  coun- 
sel), for  appellant  Bankers'  Surety  Co. 
Brennan,  Cook  &  Qundry,  of  JTlint,  for  ap- 
pellees. 


OSTBANDER,  J.  (after  stattng  the  fbcts 
as  above).  [1]  In  this,  and  in  ftU  similar 
cases,  it  is  to  be  said,  generally,  that  the 
agreement  sued  upon  measuxes  the  undertak- 
ing ot  the  surety.  l%e  surety  may  not  stand 
upon  the  strict  letter  ot  its  oodertaking  and 
demand  to  be  released  therefrom  tor  any  and 
every  variation  In  the  terms  or  the  perform- 
ance of  its  principal's  contract,  with  refer- 
ence to  which  the  surety's  agreement  is  made, 
but  it  may  insist  upon  the  compliance  with 
requirements,  clearly  expressed,  which  are 
made  the  condition  to  liability. 

"Conceding  that"  the  contract  of  the  surety 
company  "tthould  be  construed  as  insurance  con- 
tracts, and  taken  most  strongly  against  the  com- 
pany issuing  them,  still,  where  the  terms  are 
clear  and  unambiguous,  the  principle  invoked 
cannot  be  availed  of  to  refine  away  the  terms 
of  a  contract  deliberately  entered  into,  and  ex- 
pressed with  sufficient  cleamesg  to  convey  the 
plain  meaning  of  the  parties."  Granite  Build- 
ing Co.  V.  Sovllle,  101  Va.  217,  43  S.  E.  351. 

"The  rule  of  construction  applicable  to  a  con- 
tract of  insurance,  in  cases  where,  aa  in  this 
one,  the  Lie^islature  has  not  prescribed  a  stand- 
ard policy,  is  settled  to  the  effect  that  if  tiiere 
is  any  ambiguity  in  the  language  of  a  condi- 
tion, or  it  is  fairly  open  to  two  constructions, 
one  of  which  will  uphold  and  the  other  defeat 
the  claim  of  the  insured,  that  should  be  adopted 
which  is  most  favorable  to  the  insured.  The  rule 
of  strict  construction  against  the  insurer  and  the 
liberal  one  in  favor  of  the  insured  must  prevail 
under  such  circumstances.  If,  however,  the  terms 
of  the  contract  be  clear,  and  not  fairl^  suscepti- 
ble of  two  constructionB,  an  ambiguity  cannot 
be  assumed,  and  the  plain  intention  of  the  par- 
ties nullified  by  construction."  George  A.  Hor- 
mel  &  Co.  V.  American  Bonding  Co.,  112  Minn. 
288,  293,  128  N.  W.  12,  14  (33  L.  B.  A.  [N. 
iS.]  613,  520). 

[2]  The  contract  of  the  surety  company  re- 
fers to  and  must  be  read  with  the  contract 
of  Its  principals  and  the  owners  of  tlie  build- 
ing. Both  must  be  read  with  the  specltfca- 
tions. 

[3]  It  will  be  noticed  that  the  surety  did 
not  undertake  that  the  contractors  should 
complete  the  building,  but  that  they  should 
pay,  discharge,  and  liquidate  all  demands  on 
account  of  labor  and  materials  employed  in 
its  construction.  The  amount  for  which  they 
might  be  held  liable  depended,  necessarily, 
upon  the  character  of  the  bnUdlng  to  be 
erected,  the  quantity  of  material  likely  to  en- 
ter into  its  construction,  the  labor  necessary 
to  erect  it.  It  w&s  contemplated,  however, 
there  might  be  alterations  in  the  plana  aa 
shown  and  described  in  the  drawings  and 
specifications,  and  the  surety  will  be  presum- 
ed to  have  consented,  in  advance^  to  such  al- 
terations as  might  be  made  without  avoiding 
the  contract — such  as  the  owners  ml^t  call 
upon  the  contractors  to  make.  6  Gyc.  83; 
32  Cyc.  18&  Tbe  fact  that  the  contractors 
proceeded  under  the  direction  of  the  archi- 
tect and  owners,  to  make  addltlonB  and  al- 
terations, would  not  be  controIliBg  unless 
they  were  such  as  the  oontnust  permitted. 
But,  if  it  is  doubtful  whethor  the  duanges 
made  were  permitted,  the  doubt.  In  bo  tar 
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as  It  Is  based  npon  ttie  terma  of  the  contract 
and  their  construction,  will  be  resolved 
against  a  corporation  surety  which  for  hire 
Insured  the  payment  of  accounts  for  the  la- 
bor and  material.  See  George  A.  Hormel 
Oa  y.  American  Bonding  Co.,  supra,  and  the 
collection  of  cases  in  the  note  to  same  tn  33 
I/.  R.  A  (N.  S.)  013. 

[4]  The  contract  does  not  define  or  limit, 
as  It  might  have  done,  the  changes  which 
the  ardiltect  might  make  In  the  plans  with- 
out avoiding  the  contract.  Power  to  require 
alterations  is  expressly  given  with  the  pio- 
vlBlon  that  "each  alterations  or  variations 
shall  in  no  way  render  void  the  contract" 
Undoubtedly,  there  is  a  reasonable  limit 
within  which,  in  such  a  case,  alterations  may 
be  made  without  avoiding  the  contract;  or, 
to  state  the  proposition  otherwise,  there  Is  a 
reasonable  limit  beyond  which,  if  alterations 
are  made,  the  sure^  would  be  released.  The 
question  presented,  and  it  appears  that  coun- 
sel regard  it  as  a  question  of  law  and  not  of 
fact,  is  whether,  tn  view  of  the  surety's  con- 
sent and  the  actual  changes  made,  it  ought 
to  be  said  that  the  contract  which  the  prin- 
cipals undertook  to  i)erform,  the  one  they  ac- 
tually proceeded  to  carry  out,  waa  another 
and  different  contract  from  the  one  the  sure- 
ty made  the  basis  of  its  undertaking,  or  so 
materially  different  that  it  was  not  fairly 
within  the  scope  of  Its  undertaking.  Cases 
may  be  aaniosed  In  which  this  would  be  a 
qnestlwi  for  a  Jury.  Upon  this  record  we 
think  It  must  be  answered  In  the  negative. 
That  material  changes  were  made  is  evident, 
but  the  power  of  the  architect  is  not  limited 
to  immaterial  changes  and  alterations.  It  Is 
matter  of  common  knowledge  that  material 
changes  are  often  made  in  plans  and  specifi- 
cations for  the  erection  of  any  considerable 
building.  What  was  contemplated,  and  what 
was  erected,  was  a  structure  of  certain  di- 
mensions, upon  a  particular  site — a  store 
building.  The  general  character  of  the  build- 
ing contemplated  and  the  one  erected  Is  the 
same,  the  materials  employed  were,  general- 
ly, of  the  kind  originally  contracted  for. 
Construing  the  provision  for  alterations  lib- 
erally, we  are  of  opinion  that  the  consent  of 
the  surety  extended  to  such  as  the  record 
shows  were  made. 

[(]  We  have  not  overlooked  the  argument 
that  the  provision  tot  damages  to  be  paid  by 
the  contractors  If  the  work  was  not  complet- 
ed upon  a  day  certain  Indicates  that  it  was 
not  contemplated  by  the  parties  to  the  con- 
tract that  no  considerable  alterations  or 
changes  In  the  plans  should  be  made.  The 
changes  Involved  the  omitting  to  do  much 
that  the  original  plans  required  to  be  done. 
If  it  required  more  time  to  build  the  struc- 
ture erected  than  to  build  the  one  first  plan- 
ned, the  difference  is  not  made  to  appear, 
and,  In  any  event,  the  clause  providing  for 
damages  must  be  read  with  the  one  permit- 
ting alterations. 


Directly  sustaining  this  conclusion,  or  con- 
taining reasoning  supporting  it,  are  the  opin- 
ions In  the  following  cases:  Fullerton  Lum- 
ber Co.  V.  Gates,  89  Mo.  App.  201 ;  Hormel  v^ 
American  Bonding  Co.,  112  Minn.  288,  128 
N.  W.  12,  33  I*  B.  A.  (N.  S.)  613;  Fidelity  & 
Deposit  Co.  T.  Bobertson,  13S  Ala.  379,  34 
South.  933 ;  Hedrick  v.  Bobbins,  30  Ind.  App. 
595,  66  N.  B.  704;  Bnrnes  v.  Fidelity  &  De- 
posit  Co.,  96  Ma  App.  467,  70  S.  W.  518; 
Wolf  v.  .Etna  Ins.  Co.,  163  Oal.  597,  128 
Pac.  470;  McLellan  v.  Wellington,  48  Kan. 
756,  30  Pac.  183;  Drumheller  v.  American 
Surety  Co.,  30  Wash.  536,  71  Pac.  25;  Hay- 
den  V.  Cook,  34  Neb.  670,  62  N.  W.  165;  Peo- 
ple's Lumber  Co.  v.  Glllard,  136  Cal.  55,  68 
Paa  676.  There  are,  of  course,  opinions  to 
the  contrary  which  apply  the  rule  that  the 
surety  may  stand  upon  the  letter  of  his  con- 
tract 

[6]  Manifestly,  it  was  to  the  Interest  of  the 
surety  that  the  money  paid  by  the  owners 
should  go  to  the  llquidaUoB  of  the  demands 
to  pay  which  It  might  become  Uabl&  Ninety 
per  cent  of  the  value  of  completed  wort: 
was  by  the  agreement  to  be  paid  ujion  esti- 
mates made  by  the  architect  every  two  weeks 
as  the  work  progressed,  and  until  it  was  en- 
tirely completed.  The  provision  is  unlike 
that  found  in  many  building  contracts,  whldi 
is  that  estimates  shall  be  made  of  the  value 
of  the  material  and  labor  which  has  entered 
into  the  structure.  In  one  case  the  value  of 
completed  work.  If  based  upon  the  price  to  be 
paid  for  the  structure,  would  Include  the 
profits  of  the  contractors ;  In  the  other  case 
It  might  not  indnde  profits,  The  making  of 
estimates  Involved  the  exercise  of  the  sound 
professional  Judgment  of  the  architect.  The 
estimal^es  furnished  the  basis  upon  which  10 
per  cent  of  the  value  was  retained  in  the 
hands  of  the  owners  nntll  the  contract  was 
completed.  When  the  contractors  quit  they 
had  been  paid  $8,120.68,  and  certificates  had 
been  given  for  $7,026.  It  is  said  by  plaintiffs 
that  they  paid  $1,095.68  upon  a  general  cer- 
tificate in  the  form  of  an  advisory  letter 
written  by  the  architect  and  that  in  view  of 
the  sum  allowed  by  the  arbitrators  the  total 
sum  paid  by  them  was  less  than  90  per  cent 
of  the  contract  price.  The  letter  referred  to 
is  not  an  architect's  certificate,  nor  in  the 
nature  of  such  a  certificate.  Quite  the  con- 
trary. Village  of  Chester  v.  Leonard,  68 
Conn.  495,  37  AtL  397.  It  was  written  No- 
vember 26,  1910,  a  short  time  before  the  con- 
tractors quit    It  reads: 

"Inclosed  you  will  find  a  certificate  for  the 
amount  due  the  Faust-Scheel  Company  for  work 
on  your  building.  From  this  amount  should  be 
taken  all  money  that  has  been  paid  them  by  yon 
since  the  last  certificate  was  issued,  October 
29th,  and  also  the  amount  for  the  enamel  brick 
which  you  furnished  as  well  as  the  frei^t  on 
same.  I  tried  to  get  the  Glover  Lumber  Com- 
pany this  morning,  bat  Mr.  Glover  is  not  there. 
However,  the  bookkeeper  told  me  they  had  a 
note  from  the  Faust-Scheel  Company,  but  Mr. 
Glover  went  to  Flint  to  try  and  get  an  indorse- 
ment on  it,  as  I  understood  him.     Under  the 
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dicnmstancM,  would  it  not  be  a  good  idea  to 
have  the  Faust-Scheel  Company  give  orders  for 
the  amounts  due  varioas  parties  so  that  you  can 
pay  them  direct  and  know  where  the  money 
goea" 

[7]  It  Is  said  by  counsel  for  plaintiffs  that, 
under  the  rule  we  have  heretofore  indicated 
for  construing  the  contract  of  the  surety, 
slight  deviations  from  the  terms  of  the  con- 
tract do  not  discharge  the  surety  in  the  ab- 
sence of  prejudice  to  its  rights ;  that,  in  vie'W 
of  the  fact  that  10  per  cent  of  what  the  con- 
tractors had  earned  was  reserved  and  was  ap- 
plied by  the  owners  to  the  payment  of  valid 
claims,  no  prejudice  to  the  surety's  Inter- 
ests is  apparent.  It  Is  urged,  also,  that,  In 
any  event,  the  provisions  of  the  contract  re- 
ferred to  are  for  the  benefit  of  the  owner. 
Concerning  this  last  contention,  we  have 
heretofore  made  some  observations  not  in 
harmony  therewith.  Conceding  that  the  pro- 
vision was  material  to  the  surety,  and  that  it 
has  not  been  observed,  the  question  is  wheth- 
er the  surety's  undertaking  is  thereby  avoid- 
ed; it  not  appearing  that  it  was  damaged. 
It  has  been  held  (New  Haven  v.  National 
Steam  E>»nomizer  Co.  et  aL,  79  Conn.  482, 
65  Atl.  9S9)  that,  where  the  contract  stipu- 
lated that  payments  to  the  contractor  should 
be  made  on  the  15th  of  each  month  for  85  per 
cent,  of  labor  and  materials  npon  certificates 
delivered  on  or  before  the  6th  of  each  month, 
mere  deviations  from  these  dates  in  making 
pajrments  and  giving  certificates  were  techni- 
cal and  immaterial  departures  of  which  the 
surety  could  not  take  advantage.  On  the  con- 
trary, In  Queal  v.  Stradley,  117  Iowa,  748, 
90  N.  W.  688,  it  ,waB  held  that: 

"The  requirement  of  the  contract  that  the 
money  doe  thereon  be  paid  only  upon  receipted 
bills  or  waivers  for  labor  and  material  was  a 
very  material  one  for  the  protection  of  the  sure- 
ties, and  a  departure  from  that  provision  creat- 
ed a  condition  to  which  the  sureties  had  not 
assented  in  the  bond  or  elsewhere.  The  money 
thus  paid  to  the  contractor,  although  not  in  ex- 
cess of  the  85  per  cent,  provided  for  in  the  con- 
tract, may  have  been  used  for  purposes  not 
connected  with  the  construction  of  the  building 
in  question.  Many  of  the  payments  were  also 
made  without  certificates  from  the  architects, 
which  was  a  violation  of  the  terms  of  the  bond.'' 

In  the  latter  case  the  rule  applied  is  the 
strict  rule  that  the  surety  may  stand  upon 
the  letter  of  his  contract  See,  also,  Fidelity 
&  Deposit  Go.  V.  Agnew,  152  Fed.  955,  82  C. 
C.  A.  108.  Both  cases  are  illustrations  ot 
numerous  decisions,  in  some  of  which  the 
rule  strictlsslmi  Juris  is  applied  and  in  some 
refused.  What  the  rule  should  be  in  a  case, 
where  it  appeared  that  payments  made  to  the 
contractors  were  in  the  nature  of  profits  and 
retained  by  them,  we  need  not  decide.  It 
does  not  appear  that  all  money  paid  was  not 
used  to  liquidate  demands  for  which,  if  un- 
liquidated, the  appellant  would  be  liable.  We 
answer  the  question  in  the  negative. 

What  has  been  said  disposes  of  other  con- 
tentions of  the  appellant  and  requires  that 
the  Judgment  should  be  afilrmed. 


This  cause  was  one  assigned  to  the  late 
Justice  McALVAX  and  undetermined  at  the 
time  ot  his  death. 


In  re  BARNEY'S  WILtu 

BARNEY  V.  BARNEY. 

(No.  286.) 

(Supreme  Ck>urt  of  Michigan.     July  23,  1915.) 

1.  WiLus  «=»400,  401  —  CoRTKBrr  —  Issux  is 
CiBcuiT  Court. 

In  a  will  contest,  the  only  question  for  the 
circuit  court  and  a  jury,  on  apj;ieal  from  an  or- 
der of  the  probate  court  denymg  probate,  was 
whether  the  will  propounded  was  the  last  will 
of  the  testator,  and  the  only  thing  the  circuit 
court  could  do  was  to  determine  the  issue  and 
certify  its  conclusion  to  the  probate  court 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  869-874;    Dec.  Dig.  «=>400,  401.] 

2.  Wnxs  S=s>400— CbNTK8i>— AjpfbaIi— ScoFB. 

On  appeal  in  such  case  from  the  decree  of 
the  circuit  court  sustaining  the  will,  the  only 
thing  the  Supreme  Court  can  do  is  to  deter- 
mine whether  proper  rules  were  followed  by  the 
circuit  court  m  determining  the  issue. 

[Eld.  Note^— For  other  cases,  see  Willa,  Cent 
Dig.  {{  869-873;    Dec.  Dig.  «=»400.] 

Brooke,  C.  J.,  and  Moore,  J.,  dissenting. 

Error  to  (Hrcoit  Court,  Galhoon  Coonty; 

Walter  H.  North,  Judge. 

Will  contest  between  Oliver  W.  Barney, 
proponent  and  Fred  W.  Bamer,  contestant 
Decree  for  proponent  sustaining  the  will  on 
appeal  from  an  order  of  the  probate  court 
denying  probate,  and  contestant  brings  error. 
Affirmed. 

On  October  9,  1896,  Oliver  Barney  waa  by 
the  probate  court  ol^  Calhoun  county  declar- 
ed to  be  mentally  Incompetent  to  have  charge 
of  his  estate.  He  was  at  that  time  about 
75  years  of  age  and  had  been  In  poor  health 
for  a  number  of  years.  His  only  son,  Fred 
W.  Barney,  was  in  that  proceeding  appointed 
bis  guardian.  His  estate  consisted  principal- 
ly of  a  farm  at  some  100  acres  in  Calhoun 
county  upon  which  he  had  lived  for  a  great 
many  years.  On  the  8th  day  of  December, 
1806,  he  is  said  to  have  executed  the  follow- 
ing will: 

"I,  Oliver  Barney,  of  the  township  of  Bed- 
ford, the  county  of  Calhoun  and  state  of  Michi- 
gan, being  of  sound  mind  and  memory,  do  make, 
publish  and  declare  this  to  be  my  last  will  and 
testament,  in  manner  following,   viz. : 

"BMrst  I  will  and  direct  that  all  mv  Just 
debts  and  funeral  expenses  be  paid  in  roll. 

"Second.  I  give,  devise  and  bequeath  to  my 
wife  Phebe  J.  Barney  all  of  personal  property 
and  real  estate  of  which  I  now  own,  consisting 
of  a  farm,  containing  one  hundred  and  seven 
acres  of  land  this  is  to  wife  as  long  as  she  may 
live  and  to  my  grandson  Oliver  W.  Barney  aft- 
er my  wife  is  to  have  the  farm  which  I  now 
own,  and  the  said  Oliver  W.  Barney  la  to  pay 
Fred  W.  Barney  one  hundred  dollars  and  to  his 
sister,  Phoebe  Isabel  Barney,  one  hundred  dollars 
and  to  his  sister  Helen  L.  Barney,  one  hundred 
dollars  to  be  paid  by  the  said  Oliver  W.  Barney. 

"I  now  will  and  beqneat  that  my  ain  do  put  to 
the  amount  of  five  hundred  dollars  on  the  lot 
in  the  semitry  and  remove  my  parents  on  the 
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same  and  catiae  to  be  pnt  to  their  gravea  a 
Martil  Mark  to  each  of  them. 

"I  hereby  appoint  Charles  Beadley  of  the 
township  of  Bedford  CSalboun  county  as  the 
Bzecut—  of  this  my  my  last  will  and  testament 

"Lastly,  I  hereby  revoke  all  former  wills  by 
me  at  any  time  made. 

"In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal  this  the  8th  day  of  December  in 
the  year  of  our  Lord  one  tliousand  ei«ht  hun- 
dred and  ninety  six. 

" .    [Seal.] 

"On  this  day  of  ,  A.  D.  188    in 

the  county  of  and  state  of  signed 

the   foregoing  instmment  in  oar  presence,  and 
declared  it  to  be  h         last  will  and  testament 
and  as  witnesses  thereof,  we  do  now,  at  h 
request,  in  h         presence,  and  in  the  presence 
of  each  other,  hereto  subscribe  our  name. 

"Oliver  Barney,  residing  at 

"E.  D.  Porter, 

"Wm.  H.  Hendershot" 

In  April,  1897,  Phoebe  Barney,  the  wife 
of  said  Oliver  Barney,  petitioned  the  probate 
court  of  Galhoun  county  to  enter  a  decree 
dissolving  the  guardianship  theretofore  es^ 
tablished  over  her  husband.  After  a  full 
hearing  upon  that  petition  and  on  May  14, 
1897,  the  Judge  of  probate  for  said  county  en- 
tered an  order  denying  the  petition.  In  this 
order  it  Is  recited  that  said  Barney  is  still 
incompetent  to  have  the  care  and  custody 
of  his  person  or  estatCL  An  appeal  was  taken 
from  this  order  to  the  circuit  court  of  Cal- 
houn county,  where  on  December  14,  1897,  a 
stipulation  having  been  entered  into  by  conn- 
eel  for  the  respective  parties,  an  order  was 
entered  dissolving  said  guardianship.  On  the 
11th  day  of  August,  1898,  said  Oliver  Barney 
executed  two  deeds,  one  to  his  grandson  Oll- 
Ter  William  Barney,  and  the  other  to  bis 
wife,  Phoebe  J.  Barney.  These  deeds  dis- 
XKised  of  the  farm  which  had  already  been 
devised  by  the  wiU  of  December  8,  1896. 
Subsequently  and  on  October  24,  1898,  a  sec- 
ond petition  was  flled  In  the  probate  court 
for  the  appointment  of  a  guardian,  and  such 
guardian  was  appointed  on  the  Ist  day  of 
December,  1899.  Oliver  Barney  died  on  the 
12th  day  of  February,  1900.  On  the  30tb  day 
of  December,  1901,  Fred  W.  Barney,  who 
was  his  sole  heir  at  law,  flled  a  bill  In  the 
<dtcalt  court  for  the  county  of  Calhoun,  In 
cibancery,  In  which  be  charged  that  the  deed 
made  by  Oliver  Barney  to  Oliver  WUliam 
Barney,  son  of  Fred  W.  Barney,  and  grand- 
son of  Oliver  Barney,  was  void  because  at 
the  time  It  was  executed  the  said  Oliver  Bar- 
ney was  not  i)ossessed  of  sufficient  mental 
capacity  to  make  a  vaUd  conveyance  of  his 
real  estate,  and  for  the  further  reason  that 
said  deed  was  executed  by  said  Oliver  Bar- 
ney as  the  result  of  undue  influence  exer- 
cised over  him  by  his  wife  Phoebe  Barney. 
F'red  W.  Barney  made  his  son,  Oliver  Wil- 
liam Barney,  defendant  to  this  bill  of  com- 
plaint The  record  shows  that  a  subpoena 
was  duly  Issued  and  served  upon  Oliver  Wil- 
liam Barney  <»  January  10,  1902.  At  that 
time  Oliver  William  Barney  was  about  IB 
years  of  age.  At  the  request  of  his  father, 
comjdalnant  In  that  case,   Oliver   William 


Barney,  signed  a  petition  for  the  app<^t- 
ment  at  a  guardian  ad  litem.  The  petition 
follows: 

"Petition  by  Defendant   for  the  Appointment 
of  Guardian  Ad  litem. 

"Hied  February  13,  1902. 

"The  petition  of  Oliver  William  Barney,  of 
the  city  of  Battle  Creek,  in  the  county  of  Cal- 
houn, and  state  of  Michigan  aforesaid,  the  de- 
fendant in  this  suit  respectfully  shows  that 
your  petitioner  is  an  infant  under  the  age  of 
twenty-one  years,  to  wit,  of  the  age  of  eighteen 
years.  That  the  bill  of  complaint  in  said  cause 
was  filed  against  your  petitioner  for  the  purpose 
of  setting  aside  a  certain  deed  made  and  execut- 
ed by  Oliver  Barney  and  Phoebe  Barney,  bis  wife, 
to  this  defendant,  dated  on  or  about  August  ll, 
A  D.  1898,  and  recorded  on  the  23d  day  of  Feb- 
ruary, A  D.  1900,  in  the  office  of  the  register  of 
deeds  of  the  countv  of  Calhoun,  in  Liber  162  of 
Deeds,  on  page  183,  upon  the  grounds  set  forth 
in  said  bill,  that  the  said  Oliver  Barney  was,  at 
the  time  of  the  making  of  the  same,  mentally  in- 
competent to  make  said  deed,  and  that  said  deed 
is  in  fraud  of  the  rights  of  said  complainant  as  a 
creditor,  and  also  as  the  sole  heir  at  law  of  said 
Oliver  Barney,  deceased. 

"And  your  i)etitioner  further  shows  that  his 
interest  in  said  suit  is  this,  that  he  is  the  ^an- 
tee  named  in  said  deed,  and  that  your  petitioner 
has  been  served  with  a  subprana  la  said  cause 
requiring  him  to  appear  and  answer  to  said 
bill,  and  that  the  same  was  served  on  the  10th 
day  of  January,  A  D-  1902. 

"Yoar  petitioner  therefore  prays  that  Edward 
Austin,  tbe  register  of  this  court,  residing  in 
the  ci^  of  Battle  Creek,  in  s^id  county  and 
state,  may  be  appointed!  the  guardian  ad  litem 
for  your  petitioner  to  appear  and  defend  this 
suit  in  his  behalf,  and  your  petitioner  will  ever 
pray. 

"Oliver  William  Barney,  in  person. 

"I  hereby  consent  to  become  guardian  ad  litem 
of   the   above   petitioner   in   the   above-entitled 

"Date*  February  3,  A,  D.  1902. 

•Edward  Austin." 

An  affidavit  as  to  Its  execution  accom- 
panied the  petition  as  follows: 

"Calhoun  County,  ss.:  Fred  M.  Wadleigh 
of  said  county  being  duly  sworn  deposes  and 
says  that  on  the  17th  day  of  January^A.  D. 
1902,  he  saw  the  above-named  Oliver  William 
Barney,  to  him  personally  known,  sign  the  peti- 
tion hereto  annexed,  and  that  on  tbe  3d  day  of 
February,  A.  D.  1902,  he  also  saw  Edward 
Austin,  to  him  personally  known,  sign  the  con- 
sent to  act  as  guardian  ad  litem  thereunder 
written.  Fred  M.  Wadleigh. 

"Subscribed  and  sworn  to  before  me  this  Oth 
day  of  February,  A.  D.  1902. 

"Leslie  B.  Clawson,  Notary  Public" 

Tbe  guardian  ad  litem  filed  an  answer  to 
the  bill  of  complaint  neither  admitting  nor 
denying  the  charges  of  mental  Incompetency 
and  undue  influence  made  against  his  grand- 
father. To  this  answer  a  replication  was  fil- 
ed, and  the  cause  went  to  a  hearing  in  open 
court.  A  decree  was  rendered  therein  hold- 
ing that  at  the  time  said  deed  was  made 
Oliver  Barney  was  mentally  incompetent; 
that  he  was  indebted  to  the  said  complain- 
ant; that  said  deed  was  made  without  con- 
sideration; that  no  legal  deUvery  thereof  was 
ever  made ;  and  that  said  deed  was  in  fraud 
of  the  rights  of  said  complainant  both  as  a 
creditor  and  as  an  heir  at  law  of  said  Oliver 
Bam^.    It  was  further  ordered  and  decreed: 
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"That  the  tM  lands  and  premlees  In  gaid 
deed  land  in  the  bill  of  complaint  described,  after 
the  payment  of  the  juet  debts  of  the  said  Oliver 
Barney,  deceased,  be  decreed  to  be  the  property 
and  estate  of  the  said  complainant  as  sole  heir 
at  law  of  the  said  Oliver  Barney,  deceased,  and 
that  a  copy  of  this  decree  may  be  recorded  in 
the  office  of  the  register  of  deeds  of  said  county 
of  Calhonn." 

This  decree  was  flled  June  6,  1902. 

The  will  in  Issue  in  this  case  was  filed  for 
probate  July  28,  1913.  The  record  does  not 
disclose  where  the  will  was  from  the  time 
it  was  made  in  1896  until  about  the  year  1903 
or  1904.  It  Is  the  claim  o£  Oliver  William 
Barney,  the  proponent  of  the  wlU,  that  when 
he  was  about  21  years  of  age,  upon  entering 
his  bedroom  In  his  father's  house  one  eve- 
ning, he  discovered  the  will  in  an  envelope 
upon  his  bed,  that  he  took  the  will  from  the 
envelope  and  read  It,  and  filed  it  away  in  a 
letter  clip  in  his  room,  where  It  remained  un- 
til shortly  before  it  was  presentied  by  him 
for  probate,  a  period  of  from  seven  to  ten 
years.  The  proponent  received  a  fair  educa- 
tion and  after  graduating  from  school  took 
a  year  in  business  college.  He  then  worked 
for  an  ice  company  in  Battle  Creek  for  a 
year  or  two,  and  then  went  into  business 
with  his  father,  which  ttiey  continued  until 
January,  1913.  At  that  time  proponent  was 
about  30  years  of  age.  During  all  the  years 
while  he  was  In  partnership  with  his  father 
he  lived  at  home,  as  he  bad  d(me  from  the 
time  of  his  birth.  When  the  will  was  offered 
for  probate  In  the  probate  court,  the  pro- 
ponent testified  that  he  had  never  mentioned 
the  fact  of  its  existence  to  anybody  until  he 
had  shown  It  to  Mr.  Clapp,  a  lawyer,  a  short 
time  before  it  was  offered  for  probate.  Upon 
the  trial  in  the  circuit  court  he  testified  that 
he  had  discussed  it  vrith  his  mother  and 
was  of  opinion  that  he  had  shown  it  to  her. 
His  mother  denied  that  she  had  ever  heard 
of  the  existence  of  the  paper  until  the  pro- 
ceedings were  had  thereon  in  the  probate 
court 

Fred  W.  Barney,  as  guardian,  made  claims 
against  the  estate  for  various  sums  i)aid  out 
by  him  as  guardian,  which  were  allowed  at 
the  sum  of  nearly  $500.  These  claims  were 
not  paid,  however,  as  by  the  decree  of  the 
court  of  chancery  the  title  to  Oliver  Barney's 
farm  was  vested  in  Fred  W.  Barney,  his 
sole  heir  at  law,  subject  to  the  payment  of 
debts.  The  record  does  not  disclose  that 
there  were  other  creditors.  On  March  27, 
1901,  contestant  Fred  W.  Barney  entered  in- 
to an  arrangement  with  his  mother,  Phoebe 
J.  Barney,  by  the  terms  of  which  she  leased 
to  him  the  lands  covered  by  the  will  during 
her  life,  in  consideration  of  the  sum  of  $8 
per  mouth.  She  was  still  living  when  the 
case  was  heard  in  the  court  below,  but  h^ 
physical  condition  was  such  as  to  preclude 
the  possibility  of  her  testifying  in  the  circuit 
court  The  testimony  she  had  given  in  pro- 
bate court  was  read  over  objection  of  counsel 
for  contestant 


I  Oliver  William  Barney  explains  his  fallnra 
to  produce  the  will  and  toider  it  for' probate 
as  follows: 

"Q.  When  did  you  first  know  about  this  wDl, 
Mr.  Barney?  A.  Why,  I  came  into  possession 
of  it  about  seven  years  ago,  six  or  seven  years, 
Q.  How  did  you  come  in  possession  of  the  will? 
A.  I  found  it  in  my  room,  in  my  room  at  home, 
at  my  father's  house.  It  was  lying  on  the  bed, 
on  my  bed  in  my  room.  I  do  not  know  how  it 
got  toere.  I  did  not  see  any  one  pot  it  there. 
Q.  What  did  you  do  with  it?  A.  I  looked  it 
over  and  put  it  in  a  file  where  I  kept  some  other 
papers.  Q.  What  was  your  busmess  at  that 
time?  A.  Well,  I  imagine  I  was  with  my  fa- 
ther in  the  coal  business.  Q.  Do  you  know 
whether  you  were  or  not?  What  ia  the  &ct 
about  it,  don't  imagine  about  it?  A.  Well, 
I  would  not  be  sure.  I  would  not  be  sure 
whether  I  was  with  him  then  or  not  Q. 
Now,  will  you  tell  the  jury  why  you  did  not 
at  once  proceed  to  probate  this  will?  A.  After 
my  grandfather's  death,  I  had  a  talk  with  my 
father  in  regard  to  the  property,  or  he  had  a 
talk  with  me,  and  he  said  the  property  had  been 
left  so  that  my  grandmother  would  have  fall 
control  of  it  and  at  her  death  could  leave  it  to 
her  relatives,  the  Henderahot  family,  unless 
some  few  changes  were  made.  He  advised  me  to 
come  up  to  Mr.  Fred  Wadley'a  office,  an  attor- 
ney here,  and  sign  a  paper  that  they  had  pre- 
pared. I  went  up  and  signed  the  paper,  and  I 
supposed  the  matter— I  did  not  read  the  paper. 
I  did  not  know  what  it  was,  and  I  supposed 
the  matter  had  been  settled  up  agreeaUy  all 
the  way  round.  I  never  heard  it  mentioned  par- 
ticularly. Things  run  along  in  that  way,  and, 
knowing  that  my  grandmother  was  still  living, 
I  knew  nothing  could  be  done  with  the  farm 
apparently  until  the  spring  of  that  year,  when 
I  decided  to  take  up  fanning.  In  Uie  spring  of 
that  year,  I  went  to  Marshall  and  started  look- 
ing the  matter  up,  and  found  that  the  farm  had 
been  deeded  to  me,  and  with  this  will  in  mind, 
and  finding  this  to  be  true,  I  went  up  to  Frank 
Clapp  to  begin  with.  Q*  Now,  I  will  ask  you 
if  you  Imew  of  any  deeds  existing  made  by  your 
grandfather  prior  to  the  spring  of  1913?  A. 
No,  sir ;  I  did  not  I  had  never  heard  of  tbeoL 
Q.  I  will  ask  you  to  state  if  your  father  told 
you  anything  about  the  proceedings  whidi  be 
had  taken  to  set  those  deeds  aside?  A.  Only 
if  some  steps  were  not  taken  my  grandmother 
would  eventually  give  It  to  the  Hendershot 
family,  her  family,  at  her  death.  He  did  not 
say  Uiat  there  were  deeds;  he  did  not  tell  me 
that  my  grandfather  had  deeded  to  me  any  por- 
tion of  the  property.  At  the  time  of  my  grand- 
father's death,  I  was  17  years  old.  At  the  time 
of  these  proceedings  that  he  took  when  I  signed 
this  paper,  I  was  not  of  age.  The  Court:  The 
bill  seems  to  have  been  filed  November  30, 
1901.  Q.  How  old  were  yon  then?  A.  I  would 
have  been  18  some  time  during  that  year,  in 
October.  I  lived  at  that  time  with  my  fatber. 
I  did  not  know  there  were  any  proceedings. 
My  father  asked  me  to  sign  this  paper.  I  did 
not  know  what  the  paper  was  at  that  time.  I 
did  not  find  out  what  that  paper  was.  I  started 
looking  into  the  matter  in  the  spring  of  1913. 
When  my  father  spoke  to  me  about  going  up  to 
Mr.  Wadley's  office,  he  said  that  there  were 
some  papers  that  would  have  to  be  changed  over 
if  we  were  to  prevent  my  grandmother  at  her 
death  from  giving  the  property  to  her  family, 
the  Hendersbots.  Q.  Did  you  believe  what  he 
told  you  ?  A.  Surely.  He  said  there  was  a  pa- 
per np  there  he  wished  I  would  sign  at  Fred 
Wadley's  office,  and  I  went  up  Uiere.  Mr. 
Wadley  produced  the  paper  and  I  signed  it 
Q.  IMd  he  tell  you  anything  about  what  it  was? 
•  •  •  A.  No,  he  did  not.  The  i>aper  was 
not  read  over  to  me.  Mr.  Wadley  produced  the 
paper,  and  pen  and  ink." 
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On  eroe»«xamliiatlon  be  testlfled: 

"Q.  Was  it  a  surprise  to  you  to  find  that  upon 
TOUT  bed.  your  not  knowing  anything  about  how 
It  got  taere?  A.  It  was.  I  was  around  21 
years  of  age  at  that  time.  I  might  have  been 
20  or  I  might  have  been  22,  somewhere  around 
near  21.  I  couldn't  say  it  was  within  a  year 
of  the  time  I  was  21,  because  I  cannot  remem- 
ber.   It  was  somewheres  near  21." 

Argued  before  BROOKE,  G.  J.  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEERB.  JJ. 

James  M.  Powers  and  Walter  S.  Powers, 
both  of  Battle  Creek,  for  appellant.  Leland 
H.  Sabln,  of  Battle  Creek,  for  appellee. 

BROOKE,  0.  J.  (after  stating  the  facts 
as  above).  As  la  usual  In  cases  of  this  <Aar- 
acter,  mudi  testimony  was  Introduced  on 
each  side  touching  the  mental  capacity  of  the 
testator.  To  review  this  testimony  at  large 
would  be  of  no  service  to  the  profession.  It 
Is  BUffldent  to  say,  that,  shorn  of  its  local 
color,  and  given  alone  such  probative  force  aa 
It  is  entitled  to  upon  this  record,  we  would  find 
considerable  difficulty  in  reaching  the  con- 
clusion that  Oliver  Barney  was  competent  to 
make  the  will  in  question  on  December  6, 
1896.  The  Jury,  however,  beard  the  testi- 
mony, and  under  the  law  they  constitute  the 
appointed  agency  for  the  determination  of 
tbis  as  well  as  other  disputed  questions  of 
fact.  We  are  unable  to  say  that  this  con- 
dualon  Is  so  plainly  against  the  weight  of 
evidence  as  to  require  us  to  set  the  verdict 
aside  for  that  reason. 

Many  errors  are  assigned  by  the  appellant 
which  are  discussed  under  four  heads: 

"(1)  Those  relating  to  testimony  admitted  on 
behalf  of  the  oroponent,  and  objected  to  by  the 
contestant;  (2)  those  relating  to  testimony  of- 
fered by  the  contestant  and  excluded  by  the 
trial  court;  (3)  those  relating  to  the  refusal 
of  the  court  to  instruct  the  jury  as  requested 
by  contestant's  counsel;  and  (4)  those  relat- 
ing to  the  charge  to  the  jury  aa  given  by  the 
tnal  court" 

Under  the  first  group,  objection  was  made 
to  the  admission  of  the  Instrument  in  ques- 
tion, because  it  was  not  executed  according 
to  the  laws  of  the  state  of  MlchlgRn,  not 
signed  and  witnessed  according  to  the  re- 
quirements of  the  statute,  not  established 
or  proven  to  be  the  wUl  of  Oliver  Barney,  no 
competent  testimony  to  establish  the  com- 
petency or  capacity  of  Oliver  Barney  to  make 
the  will,  no  evidence  to  show  at  what  date, 
If  any,  Oliver  Barney  signed  the  paper  in 
question.  It  does  not  appear  that  it  is  sign- 
ed by  Oliver  Barney  as  a  will,  the  name 
"Oliver  Barney"  appearing  on  the  paper  ap- 
pears in  the  place  of  a  witness,  and  there  is 
no  date  or  anything  to  show  when  it  was 
witnessed.  The  will  Is  not  proven  within 
the  meaning  of  the  statute. 

These  several  objections  were  overruled  by 
the  oonrt,  and  the  paper  was  admitted  in 
evidence.  One  of  the  subscribing  witnesses 
was  sworn.  This  witness  was  old  and  nearly 
blind,  and  bis  testimony  was  somewhat  con- 


tradictory and  unsatisfactory ;  but,  takoi  as 
a  whole,  we  are  satisfied  that  he  gave  evi- 
dence fairly  tending  to  show  that  the  paper 
in  question  was  executed  by  Barney  in  bis 
presence,  and  in  the  presence  of  Porter,  the 
other  witness,  and  that  he,  Hendershot,  and 
Porter  executed  the  paper  as  witnesses  In  the 
presence  of  Barney.  .  The  proponent  then  In- 
troduced evidence  tending  to  show  that  Por- 
ter, the  other  witness,  could  not  be  found. 
It  Is  urged  on  behalf  of  contestant  that  this 
showing  was  Insufficient  It  Is  claimed  that 
section  10992,  Howell's  Michigan  Statutes 
<2d  Ed.)  compels  the  proponent  to  produce 
both  witnesses  to  a  will  In  case  of  a  contest 
as  to  its  validity.  We  think  the  statute  de- 
mands no  such  construction.  It  Is  true  tbat, 
in  cases  where  the  probate  of  a  will  Is  con- 
tested, the  unexplained  absence  of  one  of  the 
witnesses  Is  regarded  with  suspicion ;  but  the 
production  of  both  Is  not  mandatory.  Abbott 
V.  Abbott  41  Mich.  540,  2  N.  W.  810.  lft« 
effort  made  by  the  proponrait  in  tbe  case  at 
bar  to  ascertain  the  whereabouts  and  procure 
the  attendance  of  the. witness  Porter  would 
appear  to  have  been  conducted  in  good  faltb 
and  should,  we  think,  be  held  to  be  sufficient, 
especially  tn  view  of  the  fact  tbat  contest- 
ant's counsel  offered  no  evidence  tending  to 
show  that  tbe  attendance  of  Porter  could 
have  been  procured. 

It  is  the  claim  of  the  ccmtestant  that  tbe 
alleged  will  was  revoked  by  the  making  of 
the  deed  In  August,  1888.  This  dalm  we 
think  is  without  force  when  it  is  considered 
that  complainant  himself  secured  a  decree  In 
the  circuit  court  setting  aside  that  deed  upon 
the  ground  tbat  Oliver  Barney  was  at  the 
time  it  was  made  incompetent  to  make  a  con- 
veyance of  bis  estate.  It  Is  the  same,  there- 
fore, as  U  no  deed  had  been  made.  It  can- 
not be  said  tbat  an  abortive  attempt  made  by 
an  Incompetent  person  to  change  tbe  condi- 
tion of  his  estate  has  the  effect  of  revoking 
a  valid  will  made  prior  to  such  attempt 
Graham  v.  Burch,  47  Minn.  171,  49  N.  W. 
697,  28  Am.  Bt  Rep.  339 ;  and  Smithwick  r. 
Jordan,  15  Mass.  113. 

The  next  assignment  of  error  discussed  is 
No.  43,  and  refers  to  tbe  f<^owlng  request  to 
charge,  which  was  refused: 

"I  further  instruct  you  that  it  appears  by 
the  records  of  the  probate  court  for  this  county 
that  on  the  9th  day  of  October,  1896,  it  was 
adjudged  and  determined  by  the  probate  court 
that  Oliver  Barney  was  mentally  incompetent 
to  have  the  charge  and  management  of  his  per- 
son and  his  pr<4>erty.  And,  if  you  believe  nom 
the  evidence  that  he  was  mentally  incompetent 
at  tbat  time  to  make  the  alleged  will,  then 
you  should,  by  your  verdict  set  said  will  aside 
unless  the  proponent,  Oliver  W.  Barney,  has 
proven  to  you  by  a  fair  preponderance  of  the 
evidence  that,  on  the  8tb  day  of  December  fol- 
lowing the  appointment  of  said  guardian,  Oliver 
Barney  had  recovered  his  mental  faculties  to 
such  an  extent  as  to  make  him  competent  to 
execute  the  alleged  will  in  question;  and,  unless 
the  proponent  has  satisfied  you  by  a  preponder- 
ance of  the  evidence  that  Oliver  Barney  had  re- 
covered his  mental  competency,  you  should  set 
aside  this  alleged  will  by  your  verdict" 
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The  court  upon  this  question  charged  as 
follows: 

"Proof  has  been  offered  here,  gentlemen,  rela- 
tive  to  proceedings  in  the  probate  court  and 
in  the  circuit  court  of  this  county,  pertaining 
to  the  matter  of  a  guardianship  over  Oliver 
Barney.  I  say  to  you,  as  a  matter  of  law, 
that  the  fact  that  Mr.  Barney  was  under  guard- 
ianship would  not  be  a  circumstance  or  con- 
dition which  would  necessarily  prevent  him 
making  a  valid  wUl.  The  testimony  relative  to 
these  proceedings  must  be  considered  by  you  in 
connection  with  all  the  other  proof  in  the  case, 
and  from  it  all  prou  must  decide  whether  the 
testator  at  the  time  in  question  was  mentally 
competent  to  make  this  will  in  question,  and 
also  decide  whether  in  the  making  of  this  will 
Mr.  Oliver  Barney  was  subjected  to  undue  in- 
fluence." 

We  are  of  opinion  that  this  portion  of  the 
charge  Is  warranted  by  the  holding  of  this 
court  In  Bice  v.  Elce,  50  Mich.  448,  16  N.  W. 
545,  where  it  1b  said: 

"Testamentary  capacity  is  not  therefore  dis- 
proved by  the  determination  that  cause  exists 
for  guardianship." 

Ckfunsel  for  contestant  dte  two  cases  from 
foreign  JnrlsdlctionB  which  would  Indicate  a 
contrary  conclusion,  but  in  view  of  our  own 
decisions  on  the  point  we  cannot  follow  them. 
It  is  elementary  that  less  mental  capacity  Is 
required  to  make  a  yaUd  will  than  to  make 
contracts.  Guardians  are  frequently  ai^point- 
ed  for  the  purpose  of  preventing  the  making 
of  unwise  contracts  by  persons  whose  estates 
are  thus  preserved. 

Error  is  assigned  upcm  the  following  ex- 
cerpt from  the  charge: 

"I  also  say  to  you,  gentlemen,  that  delay  in 
presenting  this  propos^  will  here  does  not  in 
any  way  invalidate  or  make  it  less  entitled  to 
probate  than  if  it  had  been  presented  when 
first  discovered  by  the  proponent,  if  you  find 
that  it  otherwise  was  a  valid  and  sufficient  wilL 
Something  has  been  said  to  you,  in  the  course 
of  arguments  relative  to  the  will,  relative  to 
the  duty  of  one  to  produce  a  will  upon  the 
death  of  the  testator;  and  I  will  say  to  you 
that  we  have  a  statute  which  provides  that  any 
person,  other  than  a  judge  of  probate,  who  is 
possessed  of  such  an  instrument,  is  in  diity 
bound  to  produce  it  to  the  judge  of  probate 
or  to  the  executor,  if  one  is  named  in  the  wiU, 
within  30  days  after  the  death  of  tlie  deceased ; 
and,  notwithstanding  that  is  a  statutory  duty, 
the  mere  fact  that  the  proponent  in  this  case 
has  not  presented  the  will  before  does  not  of  it- 
self deprive  the  will  of  validity  if  it  otherwise 
has  the  essentials  necessary  for  a  valid  instru- 
ment of  that  character." 

In  our  opinion  this  Instruction  raises  the 
most  serious  question  In  the  case.  Section 
10987,  Howell's  Michigan  Statutes  (2d  Ed.), 
provides  as  follows: 

"Every  person  other  than  the  judge  of  pro- 
bate, having  the  custody  of  any  will,  shall, 
within  thirty  days  after  be  has  knowledge  of 
the  death  of  the  testator,  deliver  the  same  into 
the  probate  court,  which  has  jurisdiction  of  the 
case,  or  to  the  person  named  in  the  will  as 
executor." 

Section  109S9,  Howell's  Michigan  Statutes 
(2d  Ed.),  follows: 

"Every  person  who  shall  neglect  to  perform 
any  of  the  duties  required  in  the  two  last  pre- 
ceding sections,  without  reasonable  cause,  shall 
be  liable  to  each  and  every  person  interested  in 
such  will,  in  the  sum  of  ten  dollars  damages  for 


each  .and  every  month  he  shall  so  neglect,  after 
the  thirty  days  above  mentioned,  to  be  recov- 
ered in  an  action  on  the  case,  with  costs." 

In  the  case  of  Foota  v.  Foote,  61  Bfich.  181, 
28  N.  W.  90,  the  proponent  of  the  will,  who 
was  also  administrator,  withheld  the  will 
from  probate  for  a  period  of  14  years  after 
the  death  of  the  testatcNr.    It  was  there  said: 

"But  it  is  very  certain  that  justice  to  aU 
parties  interested  in  the  provisions  of  a  will 
requires  that,  under  the  statutes  in  this  state 
as  they  now  exist,  a  party  holding  the  wiU,  or 
one  having  knowledge  of  its  existence,  and  un- 
der which  he  claims  an  interest  in  the  lega- 
cies, must  secure  its  probate  within  a  rea- 
sonable time  after  he  knows  of  the  death  of  the 
testator ;  or,  failing  so  to  do,  he  may  bar  him- 
self from  making  claim  under  its  provisions  to 
the  benefits  thereof;  and  we  think  a  lapse  of 
14  years  after  a  knowledge  of  the  death  of  the 
testator,^  under  such  circumstances  (and  as  they 
appear  in  this  record),  an  unreasonable  time, 
and  that  such  defense  to  the  claim  of  the  plain- 
tiff sought  to  be  enforced  against  the  estate  of 
Elisha  was  a  proper  one  to  be  made. 

"Every  person  having  the  custody  of  any  will 
is  required,  within  30  days  after  he  knows  of 
the  death  of  the  testator,  to  deliver  the  same 
into  the  probate  court  having  jurisdiction  of  the 
case,  or  to  the  executors  named  therein.  And 
it  is  made  the  duty  of  the  judge  of  probate  to 
appoint  a  time  and  place  for  proving  it,  and 
give  notice  thereof,  either  personally  or  by 
publication,  to  the  persons  interested;  and, 
if  no  sufficient  cause  is  shown  on  the  hearing 
against  it,  on  proofs  made  by  at  least  one  of 
the  subscribing  witnesses,' admit  the  same  to 
probate.     How.   Stet.  »  6797-6802,  inclusi've. 

"It  must  be  a  case  of  extraordinary  circum- 
stances indeed  that  would  permit  a  legatee 
under  a  will,  or  the  executor  named  therein,  or 
other  person,  who  has  had  the  custody  of  a  will, 
or  knowledge  thereof,  and  who  has  disregarded 
the  stetntory  provisions  herein  referred  to,  and 
allowed  the  peried  of  the  stetute  of  limita- 
tions to  elapse  without  delivering  it  to  the  pro- 
bate court  or  securing  probate  thereof,  to  en- 
force claims  in  favor  of  the  estate  of  the  tes- 
tator wherein  such  person  is  interested  against 
ite  debtors  or  their  estates,  when  the  latter 
makes  defense  as  in  this  case." 

In  the  case  at  bar  Oliver  Barney  died  Feb- 
ruai7  12,  1900.  His  will  was  tendered  for 
probate  on  July  28,  1918,  nearly  13%  years 
thereafter.  The  proponent  testified  that  he 
was  21  years  of  age  in  1904  and  that  he  dis- 
covered the  Instrument  when  be  was  "around" 
21  years  of  age ;  that  he  might  have  been  20, 
21,  or  22  years  of  ag&  Taking  this  state- 
ment as  true,  it  follows  that  with  knowledge 
of  the  death  of  his  grandfather,  and  with 
knowledge  of  the  contents  of  the  vrill,  he  re- 
tained the  will  In  his  possession,  telling  no 
person  of  Its  existence,  for  nine  years.  He 
was  a  man  of  education  and  affairs,  and  must 
be  held  to  have  known  the  law  as  it  affected 
his  rights  and  duties  under  the  will.  At  the 
time  of  Its  discovery  by  him,  his  grandfather 
bad  been  dead  four  years,  and  the  will  Itselff 
was  then  about  eight  years  old.  At  the  time 
it  was  made  the  testator  was  a  very  old  man 
— 76  years  of  age.  Circumstances  strongly 
indicate  that  the  question  of  his  grandfa- 
ther's competency  to  make  the  wUl  would  be 
raised.  The  testator's  capacity  to  make  a 
deed  dated  six  months  after  the  date  of  the 
will  was  raised  )^  proponent's  father  Id  the 


Digitized  by 


Coogle 


Mich.) 


IK  RE  BARNEY'S  WIUU 


73& 


circuit  court  In  a  direct  proceeding  In  which 
prox>onent  himself  was  defendant,  and  it  was 
there  determined  that  Oliver  Barney  was  in- 
competent. In  the  lapse  of  years  which  fol- 
lowed proponent's  discovery  of  the  instm- 
ment,  It  is  Inevitable  that  some  of  those,  best 
fitted  through  acquaintance  with  the  testator 
to  testify  as  to  the  competency  or  incompe- 
tency of  Oliver  Barney  at  the  time  the  wUl 
was  made,  must  have  died  or  removed  from 
the  neighborhood  so  that  their  testimony  was 
not  available  upon  the  hearing. 

The  law  contemplates,  and  the  statute  pro- 
vides, that  Immediately  upon  the  death  of  a 
person  dying  testate,  his  will  shall  be  tea- 
dered  for  probate,  and  the  very  purpose  of 
this  salutary  provlsioa  is  that  questions  af- 
fecting the  validity  of  the  Instrument  ten- 
dered may  be  determined  as  nearly  a^  may 
be  to  the  date  -bf  its  execution. 

We  think  It  would  be  grossly  Inenuitable, 
and  would  lead  to  many  abuses,  if  a  prece- 
dent were  established  to  the  effect  that  one 
sui  juris,  well  educated,  and  largely  Inter- 
ested, could  willfully  withhold  from  pro- 
bate a  will  for  a  period  of  nine  years,  and 
then  tender  It  at  a  time  when  it  is  difficult, 
if  not  impossible,  to  produce  the  testimony 
as  to  the  validity  of  the  instrument  that 
would  have  been  available  had  it  been  sea- 
sonably tendered. 

Under  the  drcomBtances  of  this  case,  and 
in  view  at  the  fact  that  the  record  falls  to 
disclose  any  valid  reason  or  excuse  for  with- 
holding the  will  from  probate,  we  are  of 
opinion  that  proponent  should  be  held  to  be 
estopped  from  taking  anything  imder  the 
Instrument. 

Upon  the  qnestlon  of  laches,  see  Sheldon 
V.  Miller,  151  Mich.  283,  114  N.  W.  1016,  and 
the  authorities  there  cited. 

Brror  is  assigned  upon  the  refusal  of  the 
codrt  to  grant  contestant's  twentieth  request 
to  charge,  as  follows: 

"I  instruct  you  that  it  is  undisputed  in  this 
case  that  in  the  circuit  court  for 'the  county 
of  Calhoun,  In  chancery,  after  the  death  of 
Oliver  Barney,  a  decree  was  made  determining 
that  Pred  W.  Barney  was  the  legal  owner  of 
the  real  estate  mentioned  in  the  alleged  will, 
and  the  proponent,  Oliver  William  Barney,  hav- 
ing been  made  defendant  in  that  cause,  said 
Oliver  William  Barney  is  now  estopped  by  aaid 
decree  to  claim  any  rights  under  the  alleged 
will,  and  you  should  set  the  same  aside." 

In  connection  with  this  request,  It  la  the 
contention  of  the  contestant  that  the  decree 
in  the  chancery  cause  wherein  Fred  W.  Bar- 
ney was  complainant,  and  his  son  Oliver 
William  Barney,  the  proponent  of  the  will, 
was  defendant,  In  which  Fred  W.  Barney 
was  adjudged  to  be  the  owner  of  the  lands 
mentioned  in  the  will,  estops  the  proponent 
Oliver  William  Barney  from  claiming  any- 
thing under  the  alleged  will.  It  should  be 
noted  that  the  bill  of  complaint  in  that  cause 
avers  that  Oliver  Barney  died  intestate,  and 
that  the  complainant  Fred  W.  Barney  was 
his  sole  heir  at  law,  and  prays  not  alone 
that  the  deed  from  Oliver  Barney  to  Oliver 


William  Barney  be  set  aside,  but  also  that 
the  lands  mentioned  In  said  deed  be  decreed 
to  be  the  property  of  Fred  W.  Barney.  The 
decree  made  in  the  cause  follows  the  prayer 
of  the  bill  and  confirms  the  title  to  the  said 
lands  in  Fred  W.  Barney.  This  decree  was 
rendered  before  the  proponent  was  21  years 
of  ag&  He  attained  his  majority,  however, 
shortly  thereafter,  and  for  nine  years  has 
X)ermitted  a  decree  which  absolutely  disposes 
of  any  possible  rights  that  he  might  have  in 
the  property  in  question.  If,  as  his  testi- 
mony now  seems  to  indicate,  his  failure  to 
insist  upon  his  rights  in  that  proceeding  was 
induced  by  fraudulent  and  untruthful  state- 
ments made  to  him  by  his  father,  it  became 
his  duty  upon  reaching  his  majority,  or  with- 
in a  reasonable  time  thereafter,  to  take  steps 
to  secure  a  reformation  of  that  decree.  His 
failure  to  do  so  and  Us  long  acquiescence 
in  the  decree  as  entered  should  now  be  held  to 
estop  him  from  questioning  any  of  its  terms, 
as  was  said  in  the  case  of  Campau  v.  Van 
Dyke,  16  MK^.  871: 

"But  sonnd  public  policy  and  a  just  regard 
for  the  stability  of  private  rights  require  that 
the  solemn  judgments  and  decrees  of  courts  af- 
fecting the  rights  of  property  shall  not  be  light- 
ly disturbed,  nor,  without  the  strongest  rea- 
son, allowed  to  be  impeached  after  any  con- 
siderable period  of  time,  during  which  the  par- 
tics  have  been  allowed  to  rely  upon  them,  and 
others  may  have  obtained  interests  on  the  faith 
of  them,  or  the  evidence  by  which  they  might 
have  been  sustained  has  been  lost  And  if  a 
party  to  such  Judgment  or  decree  might,  after 
any  considerable  period,  impeach  its  validity 
without  showing  a  proper  excuse  or  reasonable 
justification  for  the  delay,  and  especially  when 
it  appears  probable  that  material  evidence  to 
sustain  it  may,  in  the  meantime,  have  been 
lost,  a  general  feeling  of  Insecurity  and  distrust, 
very  injurious  to  property  and  business,  must 
naturally   result. 

"For  these  reasons,  we  think,  in  a  case  like 
the  present,  a  party  seeking  to  set  aside  the 
decree  must  satiBfy  the  court  that  he  has  not 
slept  upon  bis  rights,  and  that  his  delay  for 
any  period  after  he  was  aware  of  his  rights, 
and  competent  to  prosecute  them,  has  not  oper- 
ated to  the  prejudice  of  the  other  parties,  nor 
deprived  them  of  any  of  the  evidence  or  other 
means  for  sustaining  the  decree,  which  they 
might  have  possessed  had  he  brought  his  bill  at 
as  early  a  period  as  he  might.  In  other  words, 
we  think  the  only  just  rule  which  can  be  laid 
down  upon  this  point  is  that  such  a  bill  must 
be  brought  withm  a  reasonable  time,  having 
reference  to  the  nature  and  all  the  drcum- 
stancea  of  the  particular  case." 

See,  also,  Harlow  v.  Iron  Co.,  41  Mich.  583, 
2  N.  W.  913;  Blrdsall  v.  Johnson,  44  Mich. 
134,  6  N.  W.  226;  Douglass  v.  Douglass,  72 
Mich.  86,  40  N.  W.  177 ;  and  Corby  v.  Trom- 
bley,  110  Mich.  292,  68  N.  W.  139. 

The  Judgment  should  be  reversed,  and  no 
new  trial  granted. 

MOORE,  J.,  concurred  with  BROOKE,  C.  J. 

OSTBANDBR,  J.  [1]  The  only  question 
for  court  and  Jury  in  this  cause  was :  Is  the 
will  proposed  the  last  will  of  the  testator? 
The  trial  court  so  ruled.  In  Frazer  v.  Wayne 
Circuit  Judge,  39  Mich.  198,  It  was  said: 
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"It  was  held  in  AllisMk  v.  Smith,  16  Mich. 
405,  which  discusses  several  considerations  rele- 
vant to  this  motion,  that  the  probate  of  eyery 
will,  whether  in  the  original  or  appellate  tri- 
bonal,  must  always  be  single  and  complete  in 
one  hearing.  It  would  be  absurd  to  have  such 
proceedings  severed,  so  that  a  will  might  be 
held  good  as  to  one  class  of  contestants  and 
bad  as  to  another.  No  matter  how  man;  dif- 
ferent persons  appeal,  they  can  only  raise  one 
issue,  and  there  can  be  but  one  trial  of  that 
issue,  which  is  to  determine  the  question  of 
will  or  no  will.  That  is  the  only  issue  that 
«an  be  raised  and  the  only  one  to  be  decided." 

In  Re  Hathaway's  Appeal,  46  Mich.  326,  9 
N.  W.  435,  it  was  said : 

"There  is  one  main  issue,  and  only  one,  and 
that  is  whether  the  paper  propounded  is  or  is 
not  a  will." 

[2]  The  only  thing  the  circuit  court  can 
do  Is  to  determine  this  issue  and  certify  Its 
conclusion  to  the  probate  court,  and  the  only 
thing  this  court  can  do  is  to  determine  wfaeth- 
■er  proper  rules  were  followed  in  the  cir- 
cuit court  In  determining  the  issue.  It  would 
be  singular  if  the  probate  court  was  to  as- 
sume to  decide  that  because  of  the  laches  of 
a  custodian  of  a  will,  or  of  a  legatee  or 
devisee,  it  would  not  determine  the  validity 
of  a  will  presented  for  probate;  more  singu- 
lar if  It  should  assume  to  determine  that  the 
paper  propounded  was  a  wUl,  but  that,  for 
various  reasons,  the  legatee,  or  devisee,  could 
-claim  no  rights  under  it.  Neither  In  the  clr- 
-cult  court  nor  In  this  court  can  the  issue 
properly  triable  in  the  probate  court  be  en- 
larged. 

The  Judgment  should  be  affirmed. 

KUHN,  STONE,  BIRD,  and  STEERE,  J  J., 
concurred  with  OSTRANDER,  J.  The  late 
Justice  McALVAY  took  no  part  In  this  de- 
cision. 


McGRAY  V.  COBB  et  al.     (No.  18891  [27].) 
{Supreme  Court  of  Minnesota.    July  23,  1915.) 

(SyUaiut  ly  the  Court.) 

Physicians  and  Sdbokons  ®=>18 — Maxfbao- 

TicE— Evidence. 

For  the  error  in  submitting  to  the  jury 
one  claim  of  improper  treatment,  upon  which 
the  evidence  does  not  warrant  a  finding  that 
the  attending  physician  failed  to  use  the  skill 
and  care  of  the  ordinary  practitioner,  a  new 
trial  is  granted. 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  §§  34-11,  43-46,  48; 
Dec.  Dig.  <S=»18.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   Olin  B.  Lewis,  Judga 

On  rehearing.  For  original  opinion,  see 
152  N.  W.  262.  Judgment  of  the  district 
court  and  original  opinion  reversed  In  part, 
and  new  trial  awarded. 

Barrovrs,  Stewart  ft  Ordway,  of  St  Paul, 
for  appellants.  Douglas,  Kennedy,  McGray  & 
Kennedy,  of  St  Paul,  for  respondoit 

PER  CURIAM.  Upon  the  rehearing  grant- 
ed in  this  case  the  majority  of  the  members 


of  the  court  have  reached  the  c<m<du8lon  that 
a  new  trial  should  be  had,  because  the  evi- 
dence was  insufficient  to  warrant  the  submis- 
sion of  this  dalm  of  Improper  or  negHgent 
treatment  to  the  jury: 

"Was  Dr.  Beala  justified  in  the  exercise  of 
the  skill,  learning,  and  diligence  usual  among 
physicians  in  good  standing  in  his  profession  in 
not  puncturing  the  eardrum  before,  or  in  not 
increasing  the  drainage  through  the  eardrum 
after  its  rupture?" 

The  quotation  Is  from  the  diarge.  It  Is 
considered  that  the  <9inlons  of  the  experts 
furnished  no  basis  for  a  finding  that  good 
practice  required  the  eardrum  to  be  pun<!- 
tured  after  the  doctor  was  called  and  before 
the  pressure  of  the  accumulated  pus  rup- 
tured it  or  that  by  proper  treatment  any 
other  or  better  drainage  could  have  been 
provided  than  was  provided  by  means  of  the 
rupture  thus  made  by  nature'k  force. 

In  other  respects  the  original  opinion  Is 
deemed  correct  The  result  is  that  In  so  far 
as  the  order  appealed  from  denied  judgment 
notwithstanding  the  verdict  It  stands  af- 
firmed, but  it  is  reversed  wherein  a  new  trial 
is  denied,  and  a  new  trial  Is  hereby  awardecL 


FIRST  NAT.   BANE  OF  ST.  PAUL  ▼. 
WEBSTER  et  aL     (Na  19286  [197J.) 

(Supreme  (Jourt  of  Minnesota.    July  9^  1915.) 
(St/llaiut  hy  the  Court.) 

L    PaBITNEBSIIIP    ®=>146— TBADINa    PABTNKa- 

BHiP— NoiK  Executed  bt  Meubeb. 

A  trading  copartnership  is  liable  upon  a 
promissory  note  made  in  its  name  by  one  oC 
its  members,  though  such  member  made  it  with- 
out actual  authority  and  appropriated  the  pro- 
ceeds of  it  to  his  own  use,  the  payee  bang  with- 
out notice  and  acting  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  Si  242-251,  25^255;  Dec  Dig.  «=» 
146.] 

2.  Pabtnebship  <3=9l27— "TKADine  Pabxkeb- 
BUiP"— Business  of  Bcxino  and  Seu^ino. 

Under  the  evidence  it  is  held,  as  a  matter 
of  law,  that  defendants'  testate  and  one  Whip- 
ple, who  were  engaged  as  copartners  in  buying 
and  selling  lumber,  were  a  trading  copartner- 
ship (citing  Words  and  I'hrases,  li^st  and  Sec- 
ond  Series,  Trading  Partnership). 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent.  Dig.  §  192;   Dec  Dig.  «=»127.] 

3.  Pabtneeship  ^=»217— Note  Executed  bt 
Partneb— StmnciENOT  of  Evidence. 

Under  the  evideixce  it  is  held,  as  a  matter 
of  law,  that  the  plaintiff  bank  in  making  a  loan 
to  a  trading  copartnership  and  taking  its  note 
acted  without  notice  or  knowledge  and  in  good 
faith,  though  the  copartUM,  purporting  to  act 
for  the  copartnershij*,  appropriated  the  pro- 
ceeds to  bis  own  use. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent  Dig.  {$  41D-425;    Dec.  Dig.  «=>217.] 

Appeal  from  District  Court  Hennepla 
County;    WUbur  F,  Booth,  Judge. 

Action  by  the  First  National  Bank  of  St. 
Paul  against  Clara  B.  Webster  and  others. 
Verdict  for  defendants,  and  from  an  adverse 
order  plaintiff  appeaUk    Reversed. 


£=»For  other  cases  nee  same  topic  ana  KBY-NUMBER  in  all  Key-Numbered  Olgeata  and  ImiaiM 
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U^tDer  tc  Toong,  at  8t  Paol,  for  ai>pel- 
lant  A.  R.  Chesnut  and  James  E.  O'Brien, 
both  of  HlnneapoUs,  for  respondents. 

DIBEliL,  O.  Action  to  recover  upon  an  In- 
debtedness evidenced  by  a  promissory  note. 
There  was  a  verdict  for  the  defendant  Web- 
ster. Tbe  plaintiff  appeals.  Webster  died 
after  verdict  His  representatives  have  been 
anbstltated.  The  defendant  Whipple  did  not 
answer.    He  has  died  since  the  trlaL 

On  December  8,  1908,  and  for  many  years 
prior  thereto,  and  until  In  January,  1910, 
when  they  Incorporated,  Henry  Webster,  the 
defendants'  testate,  and  the  defendant  V.  A 
Whipple  were  copertneffB  as  Webster  &  Whip- 
ple at  Minneapolis,  Minn.  The  Indebtedness 
which  it  is  sought  to  recover  originated  on 
November  1,  1900,  when  a  note  In  the  name 
of  Webster  &  Whipple,  Indorsed  by  Lucas 
Kells  of  Sauk  Center  and  the  defendant 
Wihlpple  tauliTiduaUy,  was  given  to  the  plain- 
tiff bank  upon  a  loan  then  purporting  to  be 
made  to  Webster  &  Whipple.  The  proceeds  of 
the  note  were  used  by  Whipple  for  bis  person- 
al use,  and  the  copartnership  took  no  benefit 

The  business  relations  of  Webster  &  Whip- 
ple and  the  plaintiff  bank  commenced  on  De- 
cember 8, 1908.  On  that  day  it  was  arranged 
between  the  copartnership  and  Kella  that 
the  latter  should  assist  them  la  negotiating  a 
loan  of  $10,000.  He  was  to  get  a  commission. 
Sells  and  Whipple  went  to  the  plaintiff  bank 
for  that  purpose.  They  borrowed  from  the 
bank  $15,000  evidenced  by  three  notes  of  $5,000 
each,  signed  In  the  name  of  Webster  &  Whip- 
ple, by  Whipple,  and  Indorsed  Individually  by 
Whipple  and  Kells.  Two  of  these  notes  were 
used  by  Webster  &  Whipple,  end  Whipple 
made  use  of  the  other.  Webster  did  not  au- 
thorize the  use  of  the  firm  name  except  for 
firm  purposes.  This  was  the  finding  of  the 
Jury.  It  was  the  plaintiff's  claim,  and  it  of- 
fered evidence  in  support  of  It,  that  Webster 
authorized  it  all. 

The  transactions  recited  are  of  Importance 
only  as  they  explain  the  one  under  considera- 
tion.   All  of  the  loans  mentioned  were  paid. 

The  $7,000  loan  was  made  in  the  same  way 
as  the  first  loan,  the  copartnership  signing 
the  note  by  Whipple,  and  Whipple  and  Kells 
indorsing  it  individually.  Whipple  used  the 
money. 

The  court  Instructed  the  jury  that  If  the 
copartnership  of  Webster  &  Whipple  was  a 
trading  copartnership,  and  If  the  bank  loan- 
ed the  $7,000  in  good  faith  without  notice  or 
knowledge  of  an  unauthorized  purpose  on  the 
part  of  Whipple,  then  it  could  recover  of  the 
copartnership  though  Whipple  made  a  wrong- 
ful use  of  the  money.  The  case  was  tried 
and  put  to  the  jury  upon  this  theory.  Tile 
Terdlct  was  general  for  the  defendant  How 
either  Issue  was  determined  by  the  jury  is 
not  known.  There  are  three  considerations 
which  should  have  attention: 

(1)  What  the  liability  of  a  trading  copart- 
nership is  upon  a  negotiable  iiistnunent  is- 
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saad  In  the  copartnership  name  by  one  of  the 
firm,  to  secure  a  loan,  the  payee  acting  with- 
out notice  and  In  good  faith,  and  the  copart- 
ner securing  the  loan  appropriating  the  pro- 
ceeds to  his  own  use. 

(2)  Whether  Webster  ft  Wbii)ple  was  a 
trading  copartnership. 

(3)  Whether  the  evidence  sustains  a  finding 
that  the  bank  had  notice  or  knowledge  of  a 
purpose  on  the  part  of  Whipple  to  aM>roprl- 
ate  the  $7,000  to  himself. 

[1]- 1.  The  law  is  well  enough  settled  that 
one  member  of  a  trading  copartnership  has 
implied  authority  to  borrow  money  on  the 
credit  of  the  copartnership ;  and  if  he  so  bor- 
rows from  one  loaning  without  notice  and  In 
good  faith,  and  appropriates  the  proceeds  to 
his  ovni  use,  the  copartnership  is  liable  upon 
the  obligation.  Stevens  v.  McLachlan,  120 
Mich.  286,  79  N.  W.  627;  Sylversteln  v.  At- 
kinson, 45  Miss.  81 ;  Wlnsblp  v.  Bank,  6  Pet 
629,  8  Ia  Ed.  216;  First  Nat  Bank  v.  Stad- 
den,  103  Minn.  408,  116  N.  W.  198;  Vetsch  ▼. 
Neiss,  66  Minn.  459,  69  N.  W.  SIS;  1  Bates, 
Part.  U  327-329;  1  Daniel,  Xeg.  Inst  {  357; 
Gilmore,  Part  286. 

[2]  2.  Webster  &  Whipple  were  engaged 
in  the  lumber  business,  lliey  had  an  office  in 
the  Lumber  EJxchange  in  Minneapolis.  They 
had  two  yards  in  Minneapolis  and  were  in- 
terested in  country  yards.  They  carried  a 
stock  of  lumber.  They  had  a  capital  of  $130,- 
000.  They  bought  on  credit  and  sold  on  cred- 
it They  had  accounts  receivable  and  notes 
receivable  and  accounts  and  notes  payable. 
They  borrowed  from  various  banks.  In  their 
statement  made  to  the-  plaintiff  bank  at  the 
time  of  the  giving  of  the  notes  in  December, 
1908,  they  showed  sales  of  $154,000  for  the 
previous  year  and  purchases  of  $109,000,  and 
a  net  profit  of  something  like  $36,000.  All 
of  their  business  was  directly  that  of  buying 
and  selling  lumber  or  business  Immediately 
connected  with  it  It  was  a  clean-cut  buying 
and  selling  business.  As  we  view  it  they 
were  as  a  matter  of  law  a  trading  copart- 
nership. 1  Daniel,  Neg.  Inst  fS  357,  858a; 
1  Bates,  Part  K  327-329;  Burdlck,  Part 
pp  192-200;  Oilmore,  Part  p.  107;  8  Words 
and  Phrases,  7054 ;  4  Words  and  Phrases  (2d 
Ser.)  963. 

[S]  3.  We  can  see  no  evidence  sustaining  a 
finding  that  -the  bank  bed  any  knowledge  or 
was  put  on  notice  when  it  loaned  the  $7,000 
on  November  1,  1909,  that  Whipple  intended 
a  misappropriation  of  It  The  loan  was  made 
as  the  first  loan  In  December,  1908,  was 
made.  As  far  as  we  are  advised  by  the  rec- 
ord the  transaction,  so  far  as  it  concerns  the 
bank,  was  an  entirely  honest  one.  Regard- 
less of  what  Whipple  and  Kells  were  doing, 
and  the  use  being  made  of  the  firm's  credit, 
the  $7,000  note  was  a  valid  obligation  of  the 
partnership.  Webster  ought  not  to  insist  that 
the  plaintiff  bank  had  notice  or  knowledge 
that  Whipple  was  doing  something  wrong  as 
early  as  November,  1909,  when  he  only  learn- 
ed of  it  about  that  time  himself,  and  appar- 
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.ently  did  not  make  a  disdosnre  then.  It  aiH 
peara  that  Whipple  had  been  engaged  In  the 
mining  basinesa,  and  had  lost,  and  had  be- 
come indebted,  and  all  this  was  a  reason  for 
the  copartnership  Incorporating  in  January, 
1910.  Whliqiile  was:  continued  as  an  officer  of 
the  corporation  at  a  good  salary,  and  when 
he  ceased  to  be  an  officer  he  was  an  employ^ 
at  a  good  salary.  He  was  held  out  as  worthy 
of  trust  As  a  matter  of  law  it  should  be 
held  that  In  1909,  when  the  debt  in  suit 
arose,  the  bank  was  without  notice  and  acted 
in  good  faith. 

It  may  be  remarked  with  propriety  that 
the  Judge  who  tried  the  case  was  required,  as 
the  law  then  stood  (Laws  1913,  c.  245  [Oen. 
St  1913,  g  7998]),  to  submit  the  case  to  the 
Jury  and  he  retired  from  the  bench  without 
opportunity  for  review ;  and  the  Judge  who 
signed  the  order  denying  the  motion  for  a 
new  trial  was  without  the  usual  opportunity 
for  review.  The  appeal  is  from  the  Juds- 
ment   There  should  be  a  new  trial. 

Judgment  reversed. 


AUSTIN    et    aL    v.    HENNEPIN    COUNTY 
et  aL    (No.  19291  [202].) 

(Snpreme  (3ourt  of  Minneoota.    Jtdy  16t  ISIS.) 

(Byllabut  by  the  Court.) 

1.  BbIOOES  ^=»7  —  PoWKB  TO  0ON8TBU0T  — 

Counties— Consent  of  Viixagk. 

By  chapter  164,  Laws  of  1905,  and  the  acts 
amendatory  thereof  (Gen.  St  1913,  IS  25S4- 
2686),  the  LeRislatnre  nve  counties  having 
more  than  150,0(X>  population  authority  to  con- 
struct bridRea  and  approaches  thereto  within 
villages  without  the  consent  or  concurrence  of 
the  villatte. 

[lid.  Note. — For  other  cases,  see  Bridges, 
Cent  Dig.  SS  9-13.  IS.  16;  Dec.  Dig.  tg^)?.] 

2.  EiaNENT  DOUAIN  4=390  —   CORSTEUOnON 

OF  Embankment  —  Damages  to  Prtvatb 

Pbopebty— Compensation. 

Damagins  private  property  abutting  upon 
a  highway  by  constructing  an  embankment  in 
the  highway  is  an  invasion  ot  the  rights  of-  the 
owner  of  the  property,  for  which  section  13, 
art  1,  of  the  Constitution,  requires  compensa- 
tion to  be  made. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  233;  Dec.  Djg.  «s>90.] 

3.  Eminent  Domain  «=»271  —  Constbttction 
OF  Embankment  —  Daxagbs  to  Pbivate 
Pbopebtt— Compensation. 

Where  none  of  the  property  itself  is  taken, 
and  the  damages  thereto  are  consequential  only, 
the  right  of  the  owner  to  go  into  court  and  com- 
pe]  the  municipality  which  invades  the  rights 
secured  to  him  by  the  Constitution  to  make 
compensation  therefor  satisfies  the  constitution- 
al requirement  that  such  compensation  shall  be 
secured  to  Mm. 

[Ed.  Note.— For  ofiier  cases,  see  Eminent  Do- 
main, Cent  Dig.  if  725-736,  741;  Dec.  Dig. 
<fc=»271.] 

4.  Eminent  Domain  «=>285— Conszbuction 
OF  Embankment  —  Damages  to  Pbivate 
Pbopebtt— CoMPENBArroN. 

The  oUigation  to  pay  soeh  oompoisatlon 
rests  upon  the  political  snbdiviaien  or  mnnici- 
pality  of   the  state  that  invades   such  right. 


where  the  Legislatnre  has  made  no  otiier  pro- 
vision for  the  payment  thereof. 

[Ed.  Note,^ — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  j|  791 ;  Dec.  Dig.  e=>285.] 

6.  Eminent    Domain    «=>285— Constbuction 
OF'  Embankment— Damages  to  Pbopebtt— 

LIABILITY   OF  COUNTT. 

In   the  present  case,   the  county  Invaded        i 
such   right   but   the  village  did   not   and   the         ' 
duty  to  make  compensation  rests  upon  the  coun- 
ty and  not  npon  the  village.  , 

[Ed.  Note.— For  otlier  cases,  see  Eminent  Do- 
main. Cent  Dig.  i  .791;  Dec  Dig.  «=3285.1 

Appeal  from  District  Court,  Hennepin 
County ;    Horace  D.  DickUuon,  Judge. 

Action  by  Jane  li.  Austin  and  others 
against  the  County  of  Hennepin  and  otbera. 
From  the  Judgment,  the  Village  of  Tonka 
Bay,  defendant,  ai^iteala.    Bevened. 

Layboum  ft  Lncas,  of  Minneapolis,  for  ap- 
pellant Belden  ft  SafTord,  of  Mlimeap<dla, 
for  respondents. 

TAILOR,  C.  In  1888  the  county  of  Heo- 
nepln  constructed  a  canal  or  waterway, 
linown  as  the  "Narrows,"  connecting  uppw 
Lake  Mlnnetonka  with  lower  Lake  Hlnne- 
tonka,  and,  apparently  in  the  same  year,  laid 
out  and  established  a  county  road  which 
passed  over  the  narrow  neck  of  land  between 
these  lakes  and  crossed  this  canal  Travel- 
ers upon  the  highway  were  conveyed  across 
the  canal  by  a  ferryboat  In  1901  Tbnka 
Bay  was  Incorporated  and  organized  as  a 
village,  and  that  part  of  the  county  road 
within  the  limits  of  the  village  became  a  vil- 
lage street  and  was  used  as  such.  The  canal 
forms  the  boundary  between  the  village  on 
the  east  and  the  town  of  Orono  on  the  west 
In  1911  the  county  of  Hennepin  began  the 
erection  of  a  bridge  across  the  canal  and  com- 
pleted the  work  In  1913.  Tte  bridge  was 
placed  at  a  sufficient  height  above  the  water 
to  permit  the'  passage  of  sailboats  thereun- 
der; and,  to  provide  suitable  approaches 
thereto,  the  county  constructed  high  em- 
bankments extending  from  the  bridge  along 
the  highway  for  a  considerable  distance  In 
each  direction.  The  easterly  approach  and 
easterly  half  of  the  bridge  are  within  the 
village  of  Tonka  Bay,  and  the  westerly  ap- 
proach and  westerly  half  of  the  bridge  are 
within  the  town  of  Orono. 

Plaintlfrs  own  lots  in  the  vUlage  of  T(»ka 
Bay  adjacent  to  the  bridge  and  abutting  up(Hi 
the  highway  upon  which  the  easterly  ap- 
proach is  constructed,  and  brought  suit 
against  both  the  county  of  Hennepin  and  the 
village  of  Tonka  Bay  for  damages  to  their 
property  resulting  from  the  erection  of  the 
embankment  In  front  of  It  The  county  de- 
murred to  the  complaint  and  the  demurrer 
was  sustained  by  the  trial  court  The  vU- 
lage answered  and  the  case  was  tried  between 
plaintiffs  and  the  village  and  resulted  In  a 
Judgment  against  the  village.  The  village 
appealed. 

That  plaintiffs  are  entitled  to  damages  Is 
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-not  sertoutajr  qneatloned  by  any  one;  and 
the  real  controversy  la  whether  the  count? 
or  the  Tillage  Is  liable  therefor.  The  village 
contend^  that  the  liability  rests  upon  the 
county  and  not  upon  the  Tillage.  The  trial 
court  held  that  it  rested  upon  the  village  and 
not  ui>on  the  county,  and  the  correctness  of 
this  ruling  is  the  important  qaestl<m  in  the 
t»se. 

[1, 2]  The  bridge  and  the  ai^roaches  there- 
to were  constructed  wholly  by  the  county, 
and  the  Tillage  took  no  part  therein.  Chap- 
ter 164,  Laws  of  1905,  and  the  acts  amenda- 
t(Hry  thereof,  gave  counties  having  more  than 
160,000  population  authority  to  make  such 
improTements  as  those  in  Question  without 
the  assent  or  concurrence  of  the  Tillage.  The 
county  proceeded  under  tills  statute  and  en- 
tirely Ignored  the  Tillage.  The  statute  does 
not  state  in  express  terms  how  or  by  whom 
the  damage  to  private  property  resulting 
from  such  improvements  shall  be  paid.  It 
is  well  settled  that,  under  existing  law,  cit- 
ies and  villages  are  Uable  for  damages  caused 
by  defects  in  their  streets,  and  that  counties 
are  not  liable  for  damages  caused  by  defects 
In  county  roads;  but  it  should  be  borne  In 
mind  that  this  is  not  an  action  to  recover 
damages  resulting  from  defects  in  the  high- 
way. This  is  an  action  to  recover  compensa- 
tion for  private  property  taken  for  public 
use.  It  is  based  upon  the  following  self-ex- 
ecuting provision  of  the  Constitution: 

"Private  property  shall  not  be  taken,  dettroy- 
ed  or  damaired  for  public  use,  without  just  com- 
pensation therefor  first  paid  or  secured." 
Const  art  1,  i  18. 

[S]  Constructing  the  improvement  In  ques- 
tion, so  fkr  as  It  caused  damage  to  the  prop- 
erty of  plalntitTs,  was  In  substance  an  exez^ 
else  of  the  power  of  eminent  domain.  While 
the  land  of  plaintiffs  was  not  taken,  the  con- 
stitutional proTlslon  as  it  now  stands  enti- 
tled them  to  compensation  for  the  consequen- 
tial Injury  thereto.  Sallden  v.  City  of  LJttle 
Palls,  102  Minn.  858,  113  N.  W.  884,  13  L. 
B.  A.  (N.  S.)  790, 120  Am.  St  Rep.  635.  Prior 
to  the  amendment  of  1896  by  which  the  Itali- 
cized words  "destroyed  or  damaged"  were 
added  to  the  constitutional  provision,  the 
property  owner  had  no  remedy  for  the  in- 
jury to  bis  property  caused  by  the  change  in 
grade  of  a  highway;  but  since  that  amend- 
ment he  is  entitled  to  compensation  for  such 
Injnry.  2  DnoDeH's  Digest,  f  6650,  and  cas- 
es there  dted.  The  compensation  to  which 
plaintUfs  are  entitled  is  for  the  consequential 
damage  to  their  property  caused  by  the  em- 
bankment, not  for  taking  the  corpus  thereof. 
If  the  corpus  of  the  property  were  taken, 
provision  for  compensation  must  be  made 
inrlor  to  such  taking ;  but  where  none  of  the 
prcqierty  itself  is  taken,  the  right  of  the  own- 
er to  go  Into  court  and  compel  payment  for 
the  damage  thereto  by  the  municipality  which 
Invades  his  constitutional  right  Is  deemed 
BufiBdent  security  to  satisfy  the  above  re- 
quirement.   In  Vanderburgh  v.  City  of  Min- 


neapblts,  98  Minn.  829,  tt  IB  Bald  at  page  3S8 
a08  N.  W.  480,  at  page  482  [6  U  R.  A.  (N. 

S.)  741]): 

"The  damages  for  injuries  of  this  nature, 
where  no  property  is  actually  taken,  are  con- 
sequential, not  direct;  no  person  Is  actually  de- 
prived or  dispossessed  of  bis  property,  and  the 
anthorftleg  hold  that  prepayment  is  unneces- 
sary. The  damaxes  in  such  cases  may  be  reoov^ 
ered  aeainst  the  municipality.  Dickerman  v. 
City  of  Duluth,  88  Minn.  288,  92  N.  W.  1119. 
That  remedy  is  adequate  and  sufficiently  pro- 
tects all  constitational  rlKhts.  Of  course,  this 
rule  would  not  obtain  in  any  case  where  the 
property  owner  is  actually  dispossessed  or  de- 
prived of  his  property." 

And  again,  at  page  840  of  98  Minn.,  at 
page  483  of  108  N.  W.  (6  L.  R.  A.  [N.  S.]  741): 

"We  accordingly  hold  that  inasmuch  as  no 
property  of  plaintiff  was  actually  taken,  and 
his  damages  are  consequential  only,  it  was  not 
necessary  as  a  condition  to  the  ri^bt  of  the  city 
to  vacate  the  streets  that  the  damages  be  first 
ascertained  and  paid.  In  some  of  the  states 
whose  decisions  we  have  referred  to  express 
statutory  provisions  reqiiire  the  payment  of 
damages  in  such  cases.  But  in  view  of  the  fact 
that  the  municipality  is  Uable  therefor  at  the 
suit  of  the  injured  party,  express  legislative 
command  in  that  respect  is  unnecessary.  The 
Constitution  creates  the  right  to  redress,  and 
the  right  thus  given  can  neither  be  enlarged  nor 
diminished  by  legislation.  Since  the  property 
of  the  monidpality  is  a  fund  to  which  the  in- 
jured party  may  resort  by  appropriate  action 
in  the  courts,  means  for  ascertaoning  and  en- 
forcing payment  of  compensation  are  sufficient- 
ly provided." 

The  reasons  for  the  rule  are  fully  set  forth 
In  the  case  dted.  That  case  Involved  dam- 
ages resulting  from  the  vacation  of  streets; 
but  the  same  rule  is  applied  In  respect  to 
damages  resulting  from  a  change  In  the  grade 
of  streets.  Dldcerman  v.  City  of  Duluth,  88 
Minn.  288,  92  N.  W.  1119;  Wallenberg  v. 
City  of  Minneapolis,  111  Minn.  471,  127  N. 
W.  422,  856,  20  Ann.  Cas.  873;  Hlrsch  v. 
City  of  St  Paul,  117  Minn.  476,  136  N.  W. 
269. 

The  above  cases  are  all  against  dtles; 
none  of  them  Is  against  a  county.  But  the 
logic  of  all  of  them  Is  to  the  effect  that  the 
munldpallty  which  Invades  the  right  confer- 
red upon  the  property  owner  by  the  Constitu- 
tion must  respond  in  damages  therefor.  The 
case  of  Oilier  v.  Tehama  County,  109  Cat 
618,  42  Paa  240,  Is  quite  similar  to  the  case 
at  bar.  In  that  case  as  in  this,  the  county 
had  constructed  a  bridge  which  caused  dam- 
age to  plaintiff's  property  and  plaintiff  sued 
to  recover  therefor;  the  original  Constitu- 
tion provided  that  private  property  should 
not  be  taken  for  public  use  without  Just  com- 
pensation, and  under  such  provision  the  coun- 
ty was  not  liable  for  mere  consequential  dam- 
ages; but  the  Constitution  had  been  amend- 
ed so  as  to  provide  that: 

"Private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation." 
Const  Cal.  1849.  art  1.  ji  8. 

The  court  held  that  the  amended  C(Histitn- 
tlon  prohibiting  the  damaging  of  property 
without  making  compensation  therefor  ren- 
dered the  county  liable  for  the  damage  In 
question,  and  that  the  rule  which  exempted 
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counties  from  liability  for  personal  Injuries 
did  not  apply  to  such  cases.  Under  a  consti- 
tutional provision  requiring  "municipal  and 
other  corporations"  to  make  Just  compensa- 
tion for  property  Injured  by  public  work,  It 
is  held  that  counties  are  liable  for  damage  to 
private  property  resulting  from  the  construc- 
tion of  bridges  or  the  change  In  grade  of  a 
highway  by  the  county.  Dallas  County  ▼. 
Dlllard,  156  Ala.  354,  47  South.  135,  18  lu 
R.  A.  (N.  S.)  884 ;  Chester  County  v.  Brower, 
IIT  Pa.  647,  n  Att.  677,  2  Am.  St.  Rep.  713 ; 
Layman  v.  Beeler,  113  Ky.  221,  67  S.  W.  995 ; 
Riddle  T.  Delaware  County,  156  Pa.  643,  27 
AU.  569. 

In  Scbussler  y.  Board  of  County  Commis- 
sioners, 67  Minn.  412,  70  N.  W.  6,  39  U  B.  A. 
76,  64  Am.  St  Rep.  424,  it  Is  held  that  the 
county  of  Hennepin  was  liable  for  damages 
to  the  plaintiff's  pr(^>erty  caused  by  a  dam 
built  by  the  county  across  Minnehaha  creek 
for  the  purpose  of  maintaining  a  untform 
height  of  water  in  Lake  Mlnnetonka.  In  Vle- 
bahn  v.  Board  of  County  Commissioners,  96 
Minn.  276,  104  N.  W.  1089,  3  L.  B.  A.  (N.  S.) 
1126,  It  was  held  that  the  county  of  Crow 
Wing  was  liable  for  damages  caused  by  con- 
structing a  bridge  across  the  Mississippi 
river. 

[4,  n  It  may  be  conceded  that,  where  a  vil- 
lage Is  Incorporated  and  Includes'  within  Its 
territory  part  of  a  county  road,  the  portion 
of  the  road  within  the  village,  as  a  general 
rule,  becomes  a  village  street  and  subject  to 
the  control  of  the  village;  but  It  Is  entirely 
competent  for  the  Legislature  to  give  a  coun- 
ty control  over  public  highways  within  the 
vUIage  to  any  extent  It  may  see  fit.  The 
county  constructed  the  Improvement  tn  ques- 
tion under  direct  authority  from  the  Legis- 
lature. In  doing  so  It  took  plaintiff's  proper- 
ty within  the  meaning  of  the  Constitution. 
The  Constitution  prohibited  It  from  taking 
such  property  "without  Just  compensation 
therefor  first  paid  or  secured."  No  compen- 
sation has  been  paid  In  the  present  case,  and 
the  only  security  therefor  Is  the  right  of  ac- 
tion arising  from  the  Invasion  of  plaintiff's 
rights.  These  rights  were  Invaded  by  the 
county,  not  by  the  village ;  and  we  think  the 
village  Is  not  liable  for  an  Invaslcm  of  such 
rights  which  the  village  not  only  did  not  com- 
mit but  could  not  prevent  the  county  from 
committing.  It  Is  true  that  the  Legislature 
might  have  Imposed  the  obligation  to  recom- 
pense plaintiffs  for  such  damages  upon  either 
the  Qounty  or  the  village,  or  might  have  made 
other  provision  therefor;  but  until  the  Leg- 
islature sees  fit  to  direct  differently,  the 
duty  Imposed  by  the  Constitution  to  make 
compensation  for  taking  or  damaging  private 
property  for  public  use  must  rest  upon  the 
political  subdivision  or  municipality  of  the 
state  which  takes  or  damages  such  property. 
It  clearly  appears  that  the  county,  not  the 
village,  invaded  plaintiff's  property  rights, 
and  the  county,  not  the  village,  should  make 


compensation  therefor.    Of  course.  It  is  tbs 
duty  of  the  village  to  keep  its  streets  safe 
for  travel,  bat  no  failure  to  perform  such 
duty  is  Involved  In  the  present  case; 
Judgment  reversed. 


NATIONAL     SURETY    CO.    T.    HURLEY. 

(No.  19355  [229].) 
(Supreme  Court  of  Mmnesota.    July  16,  1915.) 

(Svllabu*  it  the  Court.) 

1.  ASSTOWITENTS    FOB    BENEFIT    OF    CBEDrrORS 
«=»184— COWVMTAWOB  TO  Tbxjsikes— Vksted 

Intekkst. 
Where  a  debtor,  by  trust  deed  assented  to 
by  all  his  creditors,  conveyed  his  property  to 
trustees  to  be  converted  Into  money,  and  the 
proceeds  thereof  to  be  distributed  to  his  credi- 
tors, the  creditors  took  a  vested  and  not  a  con- 
tingent interest  in  the  trust  estate. 

[Ed.  Note. — For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  U  555-571 ; 
Dec.  Dig.  «=>184.] 

2.  Action  «=368— Oabnishkkrt  ^ssSl— Stat 
Pending  Othbb  Action. 

The  interest  of  a  creditor  in  such  trust  es- 
tate is  subject  to  garnishment;  and,  if  it  can- 
not be  determined  at  the  time  of  the  disclosure 
whether  the  amount  to  which  such  creditor  is 
entitled  will  be  sufficient  to  satisfy  the  claim 
of  the  plaintiff  in  the  garnishment  proceeding, 
the  garnishment  proceeding  ahoald  be  continu^ 
until  the  amount  applicable  to  snch  claim  can 
be  determined. 

[Ed.  Note.T-For  other  cases,  see  Action,  Cent. 
Dig.  f§  739-743;  Dec.  Dig.  <8=368;  GamUh- 
ment.  Cent.  Dig.  |§  61,  52;    D«c  IHg.  «=»31.} 

3.  Gabnishment   «=3l06— Sebvick    or    Sck- 
MONS— Cbeation  of  Lien. 

By  service  of  the  garnishee  snmmonsM>Iain> 
tiff  impounded  the  interest  of  defendant  Hurley 
in  the  trust  estate  in  the  bands  of  the  gar- 
nishees, and  it  sufficiently  appeared  at  all  times 
that  Hurley's  interest  in  such  estate  was  more 
than  sufficient  to  satisfy  plaintiff^s  claim. 

fEd.  Note.— Por  other  cases,  see  Garnishment. 
Cent.  Dig.  H  214,  216;  Dee.  Dig.  «s>106.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;   Frederick  N.  Dickson,  Judge. 

Action  by  the  National  Surety  Company 
against  Joseph  A.  Hurley,  and  Charles  A. 
Bettlngen,  as  trustee.  Intervened.  From  an 
adverse  order,  the  intervener  appeals.  Af- 
firmed. 

Walter  L.  Chapin,  of  St  Panl,  for  appel- 
lant. Russell  L.  Moore,  of  St  Paul,  ft>r  re- 
spondent 

TAYLOR,  0.  The  firm  of  Thomas  Fits- 
patrlck  and  son  became  flnandally  embar- 
rassed, and  on  March  12,  1908,  conveyed 
their  property  to  Luther  S.  Gushing,  Fred  S. 
Berry,  and  William  Poppenberger  In  trust  to 
convert  the  same  into  money  within  two 
years  from  that  date,  and  to  apply  the  pro- 
ceeds thereof  in  the  payment  of  their  debts 
in  the  manner  prescribed  in  the  trust  deed. 
The  property  so  conveyed  included  the  Bum 
of  $8,000  in  money  and  the  real  estate  here- 
inafter mentioned.  By  contract  in  writing 
all  their  creditors  became  parties  to  the  trust 


4s>For  other  cases  aee  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  ludezea 


Digitized  by 


Coogle 


Minn.) 


NATIONAL  SURETT  00.  t.  HURLBT 


T41 


agreement  and  bound  thereby.  The  trust 
deed  described  22  parcels  of  real  estate,  and, 
after  enumerating  the  incambrancea  and  lien- 
able  claims  against  each  parcel,  provided 
that  the  proceeds  of  mch  parcel  should  be 
applied  In  satisfying  the  incumbrances  and 
lienable  claims  against  it,  and  that  the  sur- 
plus. If  any,  remaining  after  satisfying  such 
claims,  should  be  placed  in  the  general  fund 
for  distribution  among  the  unsecured  cred 
Itors.  It  also  provided  that  so  much  of  any 
secured  claim  as  should  not  be  satisfied  out 
of  the  security  should  be  considered  as  an 
unsecured  claim  and  be  paid  pro  rata  with 
the  other  unsecured  claims. 

"Within  the  two  years  prescribed  by  the 
trust  deed,  the  trustees  converted  all  the 
property  Into  money  and  had  the  greater 
portlcm  of  the  proceeds  In  their  possession  in 
cash.  The  purchasers  of  certain  parcels  of 
the  property,  however,  required  certain  things 
to  be  done  before  accepting  the  title,  and  de- 
posited the  purchase  price  toe  such  parcels 
in  the  bank  to  be  delivered  to  the  trustees 
as  soon  as  the  title  appeared  clear.  The  re- 
4iuirements  of  these  purchasers  were  com- 
plied with  and  all  these  amounts  were  deliv- 
ered to  the  trustees  in  and  prior  to  August, 
1911.  In  April  and  May,  1811,  the  trustees 
made  an  apportionment  among  the  creditors 
of  all  the  funds.  Including  those  not  then 
turned  over  to  them  by  the  banks.  There 
was  some  contention  that  the  trustees  had 
not  properly  apportioned  the  funds,  and  they 
declined  to  make  any  payments  until  either 
all  the  creditors  had  agreed  to  the  apportion- 
ment in  writing  and  directed  them  to  make 
payments  in  accordance  therewith,  or  the 
matter  had  been  determined  in  court.  An 
agreement  approving  this  apportionment  and 
directing  the  distribution  of  the  funds  in  ac- 
cordance therewith  was  drawn  up  and  dated 
May  5,  1911.  Some  of  the  creditors  signed 
this  agreement  in  May,  others  in  Jane,  and 
others  at  later  dates.  A  few  did  not  sign  It 
at  all.  Some  of  the  larger  creditors  gave  a 
bond  to  the  trustees  indemnifying  them 
against  the  claims  of  the  creditors  who  had 
not  signed  the  agreement  and  thereupon  all 
the  funds  were  distributed  according  to  the 
apportionment  of  May  5th. 

Joseph  A.  Hurley  was  one  of  the  creditors 
of  the  ntzpatrlcks  and  held  lienable  claims 
against  them  amounting  to  over  $9,000.  In 
the  division  of  funds  made  by  the  trustees 
on  May  6,  1911,  the  sum  of  $3,792.38  was  ap- 
portioned to  him.  In  June,  1911,  plaintiff 
brought  suit  against  Hurley,  and  subsequent- 
ly recovered  a  judgment  for  the  sum  of  $1,- 
293.50  therein.  On  June  21,  1911,  plaintiff 
garnished  the  above-named  trustees.  They 
appeared  and  disclosed  that  according  to 
their  books  they  had  the  sum  of  $3,792.38  be- 
longing to  Hurley.  Not  satisfied  with  the 
disclosure,  plaintiff,  by  leave  of  court,  served 
and  filed  a  supplemental  complaint.  While 
the  matter  was  pending  upon  this  supple- 
mental complaint,  and  on  April  25,  1912,  Hur- 
ley was  adjudged  a  bankrupt,  and  C.  A.  Bet- 


tlngen  was  appointed  trustee  In  bankruptcy 
of  his  estate.  Bettlngen,  as  such  trustee,  ap- 
peared and  served  and  filed  a  complaint  in 
intervention  in  which  he  claimed  the  fund 
Involved  in  the  garnishment  proceedings;  and 
the  present  controversy  is  whether  be,  as 
trustee  in  bankruptcy,  is  entitled  to  all  the 
money  in  the  hands  of  the  garnishees  belong- 
ing to  Hurley,  or  whether  plaintiff,  under  its 
garnishment,  is  entitled  to  sufficient  thereof 
to  satisfy  its  Judgment  The  garnishees  dis- 
claiming any  interest  in  the  controversy  made 
an  application  to  be  permitted  to  pay  into 
court  the  money  in  their  hands  belonging  to 
Hurley.  This  application  was  granted.  They 
bad  previously  paid  a  small  claim  against 
Hurley,  and  paid  the  remainder  of  the  mon- 
ey, amounting  to  the  sum  of  $3,349.02,  Into 
court,  and  were  discharged. 

The  intervoier  contends  that  the  amount 
which  Hurley  would  receive  out  of  the  trust 
property  could  not  be  determined  untU  the 
trust  had  been  wound  up  and  an  accounting 
had  either  in  court  or  by  mutual  agreement 
out  of  court;  and  that  at  the  time  of  the 
service  of  the  garnishee  summons  his  inter- 
est in  the  property  depended  upon  a  con- 
tingency and  for  that  reason  could  not  be 
reached  by  garnishment  The  statutes  pro- 
vide: 

"The  servioe  of  the  sumnums  upon  the  gar- 
niahee  shall  attach  and  bind  all  the  property 
and  money  in  his  hands  or  under  his  control 
belonging  to  the  defendant,  and  all  indebtedaeas 
owing  by  him  to  the  defendant  at  the  date  of 
such  service,  to  respond  to  final  judgment  in 
the  action."     Section  7862,  G.  S.  1913. 

"Ail  moneys  and  other  personal  property,  in- 
cluding such  property  of  any  kind  due  from 
or  in  the  hands  of  an  executor  or  administrator, 
and  all  written  evidences  of  indebtedness, 
whether  negotiable  or  not,  or  under  or  over 
due,  may  be  attached  by  garnishment;  and 
money  or  any  other  thing  due  or  belonging  to 
the  defendant  may  be  attached  by  this  process 
before  it  has  become  payable,  if  its  payment 
or  delivery  does  not  depend  upon  any  contin- 
gency; but  the  garnishee  shall  not  be  com- 
pelled to  pay  or  deliver  the  same  before  the 
time  appointed  by  the  contract."  Section  7863, 
O.  S.  1913. 

"No  person  or  corporation  shall  be  adjudged 
a  garnishee  in  any  of  the  following  cases: 

"1.  By  reason  of  any  money  or  other  thing 
due  to  the  defendant,  imless  at  the  time  of  the 
service  of  the  summons  the  same  is  due  abso- 
lutely, and  without  depending  on  any  contin- 
gency.   •    •    • "    Section  7864,  Q.  8.  1913. 

[1-3]  Hurley  had  valid  lienable  claims 
against  the  Fit^atricks.  He  relinquished 
his  right  to  enforce  these  liens  against  their 
proi>erty  for  the  interest  in  the  trust  estate 
given  him  by  the  trust  deed.  Under  the  trust 
deed  he  was  entitled  to  have  his  claims  sat- 
isfied out  of  tbe  proceeds  of  the  property 
against  which  they  were  lienable,  if,  after 
satisfying  prior  incumbrances,  such  proceeds 
were  sufficient  for  that  purpose ;  and,  if  such 
proceeds  were  not  sufficient  for  that  pur- 
pose, he  was  entitled  to  share  in  the  general 
fund  as  a  common  creditor.  The  trust  deed 
gave  him  an  absolute  right  to  share  in  the 
trust  estate  either  as  a  preferred  creditor,  or 
as  a  common  creditor,  or  as  both.    His  inter- 
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est  In  tbe  trust  estate,  as  defined  In  the  trust 
deed,  became  fully  vested  when  that  deed 
took  effect.  He  then  became  entitled  to  his 
proportion  of  the  trust  property,  or  of  the 
proceeds  thereof,  and  his  right  thereto  was 
absolute  and  did  not  depend  upon  any  con- 
dition or  contingency  within  the  meaning  of 
tbe  above  statutes.  It  is  true  that  the  value 
of  his  Interest  could  not  be  determined  ac- 
curately until  the  property  had  been  con- 
verted Into  money,  but  that  it  would  amount 
to  a  substantial  sum  appeared  clearly  and 
was  not  disputed.  Enough  of  the  property 
had  been  converted  into  money,  prior  to  the 
service  of  the  garnishee  summons,  so  that 
Hurley's  share  thereof  was  more  tiian  suffi- 
cient to  satisfy  plaintiff's  claim.  If  it  had 
appeared  that  the  garnishees  were  unable  to 
determine  whether  they  had  sufficient  fnnds 
belonging  to  Hurley  to  satisfy  plaintiff's 
claim,  the  court  should  have  continued  the 
garnishment  proceeding  until  tbe  amount  ap- 
plicable to  such  claim  could  be  determined. 
Duxbury  v.  Shanahan,  84  Minn.  353,  87  N.  W. 
&14.  Tbe  garnishees,  however,  made  no  such 
claim;  on  the  contrary,  they  admitted  at  all 
times  that  the  fnnds  in  their  possession  were 
ample  to  pay  plaintiff  in  full.  But  aside 
from  this  admission,  they  had  completed 
their  trust  and  determined  definitely  the 
amonnt  due  Hurley  before  tbe  trial  took 
place  and  at  the  trial  paid  the  amount  due 
him  into  court  to  be  disposed  of  as  tbe  court 
should  direct.  Plaintiff's  lien  attached  when 
the  garnishee  summons  was  served;  the 
amount  impounded  thereby  wfts  definitely  de- 
termined at  the  trial,  if  not  earlier ;  and  tbe 
decision  of  the  learned  trial  Judge  was  dear- 
ly correct. 
Order  affirmed. 


DECHTER   V.    NATIONAL    COUNCIIj    OF 
KNIGHTS  AND  LADIES  OF  SE- 
CURITY.   (No.  19375  [250].) 

(Supreme  Court  of  Minnesota.    July  0,  1915.) 

(Byllahus  hy  the  Court.) 

1.  Appeal  and  Ebbob  «=alOB9— Habvuess 
Ebbob— Vamanoe. 

The  complaint  in  an  action  on  a  benefici- 
ary certificate  of  a  fraternal  order  alleged  an 
absolute  obligation  to  pay  a  certain  sum  on 
the  death  of  the  member.  The  certificate  in 
fact  contained  some  conditions.  It  is  clear 
that  defendant  was  not  misled.  Under  Gen. 
St.  1913,  I  7789,  providing  that  the  court  shaU 
disregard  all  detects  in  pleadings  which  do  not 
affect  the  substantial  rights  of  the  adverse  par- 
ty, the  variance  was  not  fatal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ji  4076-4038;  Dec.  Dig. 
«s>1039.1 

2.  Instjbawcb  «=>818— MuTtjAt  Beneut  Ih- 
8UBANCE— Benxficiabt  Cebtificate— Ad- 
mssiBiUTT  IN  Evidence. 

The  beneficiary  certificate  of  a  fraternal 
order  may  be  received  in  evidence  without  offer 
of  the  application,  the  medical  examination,  or 
fhe  laws  of  the  order,  though  these  documents 


form  part  of '  the  contract  between  tie  mem- 
ber and  the  order. 

[Ed.  Note.— For  other  cases,  see  Inanrance, 
Cent.  Dig.  ||  2003-2006;    Dec  Dig.  <S=»818J 

8.  IiTSUBAiroB  «s»819— McTCAi.  BiNEnr  Iif- 
SUBANCE— Action  on  Bbneftciabt  Cebttfi- 

CATE — SUFFICIENCT  OF   EVIDENCE— ACQDIKS- 
CENCE  IN   EXPTTLSION. 

The  evidence  does  not  show  that  plaintiff 
acqtiiesced  in  a  wrongful  daim  of  expulsion. 

[Ed.  Note.— For  otlier  cases,  see  Insurance, 
Cent.  Dig.  U  2006,  2007;    Dec.  Dig.  «=>S19j 

4.  Insubance  ^i=>812 — Limitation  or  Ac- 
tions ®=j14— Beneficiaky  Cebtificate  — 
OoNTBACT  LntiTATioN— Effect. 

Where  the  contract  of  the  parties  ih«- 
scribes  a  limitation  of  time  in  which  to  brine 
action,  which  is  shorter  than  the  statutory  -  pe- 
riod, such  provision,  if  reasonable,  is  vaUd. 
Such  provisions  are,  however,  in  derogation 
of  la#  and  are  not  especially  favored,  and 
should  be  construed  striikly  against  the  party 
invoking  them.  If  the  limitation  applies  only 
under  certain  conditions,  such  conditions  must 
exist  or  it  will  not  bar  an  action. 

A  beneficiary  certificate  provided  that  no  ac- 
tion upon  it  should  be  brought  until  proofs  of 
death  and  of  claimant's  claim  have  been  filed 
and  passed  upon  by  the  executive  committee 
of  the  order,  nor  unless  brought  within  one 
year  from  the  date  of  such  action  by  tbe  com- 
mittee. Where  the  wrongful  act  of  defendant 
dispenses  with  such  proofs  and  there  is  ac- 
cordingly no  action  by  the  committee,  the 
contract  provision  has  no  application.  Denial 
of  liability  in  a  pleading  in  a  former  action  did 
not  operate  to  set  the  contract  limitation  in 
motion. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  1993;  Dec.  Dig.  «=s>812;  Limita- 
tion of  Actions,  Cent  Dig.  if  59-61 ;  Dec  I>ig. 
«s>14.] 

Appeal  from  District  Court,  Ramsey  Coun- 
ty;  Olln  B.  Lewis,  Judga 

Action  by  William  Dechter  against  tba  ITa- 
tlonal  Coundl  of  the  Knights  and  Ladies  of 
Security.  From  an  adverse  order,  defendant 
appeals.    Affirmed. 

William  Q.  White,  of  St  Paul,  for  appel- 
lant A.  J.  Hertz,  of  St  Paul  (James  BL 
Harkham,  of  St  Paul,  of  counsel),  for  le- 
spondent 

HALLAM,  J.  Defendant  is  a  fraternal  ben- 
eficiary order.  This  action  Is  brought  on  a 
beneficiary  certificate  Issued  by  defendant  to 
Louis  Dechter.  It  Is  admitted,  that  Dechter 
was  a  member  of  the  order,  that  he  received 
the  usual  beneficiary  certificate,  that  plain- 
tiff Is  the  beneficiary  named  in  the  certificate, 
and  that  Louis  Dechter  is  now  deceased.  De- 
fendant seeks  to  defeat  plaintlCTs  right  to  re- 
cover by  raising  question  of  practice.  Sev- 
eral meritorious  defenses  were  pleaded  bat 
no  proof  was  offered  to  sustain  any  of  them. 
No  defenses  to  the  merits  are  suggested,  save 
such  as  it  is  claimed  are  made  out  by  plaln- 
tiflTs  own  testimony. 

[1]  1.  Defendant  contends  there  la  a  vari- 
ance between  the  complaint  and  the  proof. 
The  complaint  alleges  that  by  the  terms  of 
the  benefidary  certificate  defendant  agreed 
to  pay  $1,000  on  the  death  of  deceased.  In 
other  words,  it  alleges  an  absolute  obligation. 
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Tbe  certiflcate  offered  In  evidence  contained 
some  conditions.  It  contained  tbe  condition 
general  in  audi  certificates  that  no  obliga- 
tion rests  on  the  defendant  unless  tbe  mem- 
ber is  in  good  standing  at  tbe  time  of  bis 
deatb,  and  It  provides  for  certain  deductions 
from  tbe  face  of  tbe  certiflcate  in  certain 
events. 

Tbe  answer  admitted  tbe  issuance  of  a 
beneficiary  certificate  to  deceased.  .It  denied 
tbat  defendant  "entered  into  tbe  purported 
contract  of  Insurance  attempted  to  be  set 
fortb  In  the  complaint,"  but  it  did  not  allege 
that  the  certificate  contained  terms  dlSeiebt 
from  those  alleged  by  plaintiff.  It  only  al- 
leged tbat  (be  beneficiary  certiflcate  was  not 
tbe  whole  contract,  that  the  application  for 
membership,  the  medical  examination,  and 
the  constitution  and  laws  of  the  order  were 
also  part  of  the  contract  The  complaint  was 
suflEldent  to  admit  proof  of  the  certificate. 
The  purpose  of  a  complaint  is  to  advise  tbe 
defendant  of  the  nature  of  the  cause  of  ac- 
tion sued  on.  There  is  no  pretense  tbat  de- 
fendant was  misled  in  this  case.  The  proof 
was  somewhat  less  favorable  to  plaintiff  than 
was  his  pleading,  but  it  cannot  be  said  that 
the  complaint  did  not  sufficiently  advise  the 
defendant  tbat  the  certificate  offered  in  evi- 
dence was  tbe  certificate  on  wliich  the  action 
was  based. 
O.  S.  1913,  t  7789,  provides  that: 
"In  every  stage  of  an  action,  the  court  shall 
disregard  all  errors  or  defects  in  the  pleadings 
and  proceedings  which  do  not  affect  the  sub- 
stantial rights  of  the  adverse  party,  and  no 
judgment  shaii  be  reversed  or  aSected  by  rea- 
son thereof," 

The  variance  in  tbis  case  did  not  affect  the 
substantial  rights  of  defendant  If  authority 
is  necessary,  reference  may  be  made  to  Hef- 
feman  v.  Supreme  Ck>ancll  Amer.  Li.  of  EL, 
40  Mo.  App.  605,  where  the  same  question 
was  raised  and  tbe  variance  was  held  imma- 
terial. 

Kulberg  V.  Supreme  Ruling  F.  M.  Circle, 
126  Minn.  494, 14S  N.  W.  299,  relied  on  by  de- 
fendant, does  not  bold  otherwise.  The  com- 
plaint in  that  case  alleged  the  issuance  of  a 
beneficiary  certificate  containing  an  absolute 
obligation.  Tbe  answer  admitted  tbe  issu- 
ance of  a  beneficiary  certificate  but  alleged 
that  the  contract  was  a  conditional  one,  and 
it  set  out  tbe  conditions.  It  also  "contained 
a  general  denial  of  everything  not  admit- 
ted." Tbe  trial  court  held  that  the  answer 
admitted  plalntifTs  cause  of  action  as  plead- 
ed, and  refused  to  receive  tbe  certificate  in 
evidence  to  prove  the  version  of  the  contract 
wbieb  defendant  alleged.  The  refusal  of  tbis 
offer  was  the  error  which  caused  the  re- 
versal The  court  held  tliat  there  was  no 
conclusive  admission  of  the  contract  as  plain- 
tiff alleged  it  to  b&  That  was  the  issue  pre- 
sented. The  complaint  in  that  case  was 
much  the  same  as  in  this  and  tbe  form  of  tbe 
certiflcate  was  much  tbe  same,  but  it  was  no- 
where held  tbat  tbe  certificate  would  not 


have  been  admitted  In  evidence  under  tbo 
complaint  The  rules  of  construction  in- 
volved in  the  two  cases  are  not  the  same. 
In  that  case  there  was  a  motion  by  plaintiff 
for  Judgment  on  tbe  pleadings.  On  such  a 
motion  every  reasonable  intendment  is  in- 
dulged in  favor  of  the  sufiiciency  of  the  an- 
swer to  raise  an  issue.  Malone  v.  Mlim. 
Stone  Co.,  36  Minn.  325,  31  N.  W.  170 ;  Mc- 
AUlster  V.  Welker,  39  Minn.  535,  41  N.  W. 
107.  In  this  case  the  question  is  as  to  tbe 
sufficiency  of  tbe  complaint  to  admit  proof 
of  the  uncontroverted  facts,  and  equal  liber- 
ality is. indulged  to  sustain  tbe  sufficiency  of 
the  complaint  to  admit  the  proof.  Hoag  v. 
Mendenball,  19  Minn.  335  (GU.  289,  291); 
Johnson  v.  Robinson,  20  Minn.  189  (GIL  169) ; 
Redner  v.  N.  X.  Fire  Ins.  Co.,  92  Minn.  306, 
99  N.  W.  886.  Both  rules  are  calculated  to 
secure  a  determination  of  a  lawsuit  on  the 
merits. 

[2]  2.  The  statutes  of  this  state  provide 
tbat: 

"The  certificate,  the  constitution  and  laws 
of  the  association  and  tbe  application  for  mem- 
bership and  medical  examination,  signed  by  the 
applicant,  shall  constitute  the  contract  between 
the  association  and  tbe  member."  6.  S.  1918,  i 
3544. 

Plaintiff  offered  in  evidence  only  the  cer- 
tificate. Defendant  contends  that,  since  the 
application,  the  medical  examination,  and 
the  laws  of  tbe  order  are  part  of  the  contract 
between  the  member  and  the  order,  the  bene- 
ficiary certificate  cannot  be  received  in  evi- 
dence unless  these  documents  are  offered 
with  it.  The  question  is  not  a  new  one:  Ba- 
con in  bis  work  on  Benefit  Societies  and  Life 
Insurance  sustains  defendant's  contention 
(section  463).  Singularly  enough  all  of  the 
cases,  save  one  that  the  author  dtes,  repudi- 
ate the  doctrine  of  the  text  See  Continental 
Ufe  Ins.  Co.  v.  Rogers,  119  lU.  474,  485,  10 
N.  E.  242,  68  Am.  Rep.  810;  Continental  life 
Ina  Co.  V.  Kessler,  84  Ind.  810;  Cushman  v. 
U.  S.  Life  Ins.  Oa,  4  Hun  (N.  T.)  783; 
Megrue  v.  U.  S.  life  Ins.  Co.,  71  Hun,  174,  24 
N.  Y.  Supp.  618;  Roach  v.  Ky.  Mut.  Sec. 
Fund  Co.,  28  S.  C.  431,  6  S.  E.  286;  Sladden 
V.  N.  T.  life  Ins.  Co.,  86  Fed.  102,  29  C.  O. 
A  596.  Tbe  question  has  not  been  squarely 
raised  In  this  state,  though  there  are  deci- 
sions holding  generally  that  the  beneficiary 
certificate  is  evidence  that  deceased  was  re- 
ceived into  general  membership,  and,  with 
tbe  aid  of  tbe  presumption  of  continuance,  is 
evidence  tbat  deceased  was  in  good  standing 
at  the  time  of  his  death.  Cornfield  v.  Order 
Brith  Abraham,  64  Minn.  261,  66  N.  W.  970; 
Monahan  v.  Order  of  Columbian  Knights,  88 
Minn.  224,  92  N.  W.  972.  The  rule  urged  by 
defendant's  counsel  does  not  appeal  to  us. 
The  certificate  contained  the  obligation  of  the 
defendant  In  fact,  it  contained  all  tbe  sub- 
stantive terms  of  the  contract  The  applica- 
tion and  medical  examination  contain  repre- 
sentations and  warranties,  and  tbe  constitu- 
tion and  laws  may  contain  material  ccmdi- 
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tlons.  But  usually  no  useful  purpose  wtfuld 
be  served  by  arbitrarily  requiring  that  plain- 
tiff make  proof  of  these  documents  as  part 
of  his  prima  facie  case.  If  the  representa- 
tions are  true  and  the  warranties  and  con- 
ditions are  fulfilled  they  become  unimpor- 
tant If  any  representation  Is  false  the  bur- 
den Is  on  the  defendant  to  prove  the  falsity, 
and  tf  any  warranty  or  condition  is  not  ful- 
filled the  burden  Is  on  the  defendant  to 
prove  the  nonfulfillment  This  Is  well  set- 
tled. Scheufler  v.  Grand  Lodge,  A.  O.  TJ.  W., 
45  Minn.  256,  47  N.  W.  799;  Caiambers  ▼.  N. 
W.  Mut  Life  Ins.  Co.,  64  Minn.  495,  67  N.  W. 
367,  58  Am.  St  Rep.  549;  Piedmont  &  A. 
Life  Ins.  Co.  v.  Ewlng,  92  U.  S.  377,  23  L.  Ed. 
610.  Orderly  procedure  would  seem  also  to 
require  that  the  defendant  should  prove  the 
representations  and  the  conditions  and  war- 
ranties themselves  on  the  falsity  or  nonful- 
fillment of  which  he  relies.  Circumstances 
may  alter  this  rule.  Some  discretion  rests 
with  the  trial  court,  but  the  general  rule  Is 
as  we  have  stated.  3  Wlgmore,  Evidence, 
2104 ;  Barber  v.  International  Co.  of  Mexico, 
73  Conn.  587,  601,  48  Aa  758. 

[3]  3.  Prior  to  the  death  of  Louis  Dediter 
defendant  notified  him  that  he  had  been  ex- 
pelled from  membership  in  the  order  and  his 
beneficiary  certificate  canceled.  There  Is  no 
evidence  of  any  expulsion,  nor  of  any  ground 
for  expulsion.  Upon  the  evidence  it  must  be 
beld  that  the  notice  was  a  wrongful  repudi- 
ation of  Dechter's  membership  and  of  his 
contract  of  insurance.  Defendant  contends 
that  the  subsequent  conduct  of  Dechter  was 
an  acquiescence  In  his  expulsion.  But  there 
Is  no  evidence  of  what  his  subsequent  con- 
duct was.  Defendant  offered  no  proof  to 
sustain  this  defense.  It  Is  admitted  in  the 
pleadings  that  he  paid  no  further  assess- 
ments, but  this  alone  does  not  constitute  ac- 
quiescence. He  was  not  required  to  go 
through  the  useless  formality  of  attempting 
to  pay  or  tender  money  which  defendant  had 
made  clear  would  not  be  received.  The  de- 
fense of  acquiescence  Is  not  sustained.  lbs 
V.  Hartford  Life  Ins.  Co.,  121  Minn.  310,  141 
N.  W.  289.  Ann.  Cas.  19140,  798;  Kulberg  v. 
National  Council,  124  Minn.  437,  145  N.  W. 
120;  Marcus  v.  NaUonal  CouncU  of  K.  &  L. 
of  Sec.,  127  Minn.  196,  149  N.  W.  197. 

[4]  4.  The  beneficiary  certificate  contains 
the  provision  that : 

"No  action  can  or  shall  be  maintained  on 
this  certificate  until  after  the  proofs  of  death 
and  claimant's  right  to  tbe  benefits  as  provided 
for  in  the  laws  of  the  order  have  been  filed 
with  the  National  Secretan  and  passed  upon 
by  the  National  Executive  Committee,  nor  un- 
less brought  within  one  year  from  the  date  of 
such  action  of  said  committee." 

Louis  Dechter  died  June  23,  1910.  No 
proofs  of  death  or  of  plaintiff's  rlgjit  to  ben- 
efits were  filed  with  the  National  Secretary 
and  the  National  Executive  Committee  has 
never  acted  upon  the  case.  On  February  20, 
1911,  plaintiff  commenced  an  action  on  this 
claim.    Defendant  Interposed  an  answer  de- 


nying liability.  Tbe  action  was  soon  diere- 
after  dismissed.  This  action  was  commenced 
May  4,  1914.  The  conduct  of  defendant  in 
repudiating  the  membership  of  Dechter  and 
purporting  to  cancel  his  certificate  waived 
the  necessity  of  plaintiff  making  proof  of 
death  or  giving  notice  of  his  claim.  Marcus 
V.  Nat  CouncU  of  K.  &  L.  of  Sec.,  127  Minn. 
196,  149  N.  W.  197.  The  National  Executive 
Committee  having  no  proofs  of  death  and 
no  presented  claim  to  pass  upon,  did  not  act 
in  tbe  matter  at  aU. 

Defendant  contends  that  nevertheless'  the 
one-year  period  of  limitation  applies  and  that 
It  commenced  to  run  from  death  or  at  least 
from  the  denial  of  liability  by  the  defendant 
in  its  answer  In  the  former  suit  Provisions 
in  contracts  limiting  the  time  in  which  to 
bring  actions  on  the  contract  to  a  period  less 
than  the  statutory  period,  if  reasonable,  are 
sustained.  Stewart  v.  National  Coun.  of  K. 
&  L.  of  Sec.,  125  Minn.  512,  147  N.  W.  651. 
But  they  are  in  derogation  of  law  and  they 
are  not  especially  favored  and  should  be  con- 
strued with  strictness  against  the  party  In- 
voking them.  "If  the  limitation  applies  only 
under  certain  conditions,  auch  conditions 
must  exist  or  it  will  not  bar  an  action."  4 
Cooley,  Briefs  <m  Ins.  3971.  The  action  of 
the  National  Executive  Committee  in  pass- 
ing on  the  claim  was  the  event  which  set 
the  contract  limitation  in  motion.  In  this 
case  the  company  by  Its  own  wrongful  act 
dispensed  with  the  necessity  of  plaintiff's 
giving  notice  of  claim  and  proof  of  loss. 
There  being  no  notice  of  claim  or  proofs  of 
loss  to  act  upon,  the  NaUonal  Executive 
Committee  had  nothing  to  act  upon  and  did 
not  pass  upon  the  claim.  The  event  which 
was  to  mark  its  commencement  never  hav- 
ing accrued,  the  contract  Umitation  never 
commenced  to  run. 

Defendant  contends  that  the  repudiation  of 
the  contract  before  the  death  of  deceased 
gave  a  right  of  action  immediately  uiwn 
death  and  that  consequmtly  the  limitation 
period  commenced  to  run  from  death.  Doubt- 
less the  conduct  of  defendant  did  give  an  Im- 
mediate right  of  action  on  the  death  of  de- 
ceased. But  it  does  not  follow  that  because 
defendant  repudiated  Its  contract  death  and 
not  the  action  of  the  executive  committee 
was  the  event  which  set  the  contract  limita- 
tion in  motion.  Such  a  construction  would 
mean  that  a  short  period  prescribed  by  con- 
tract may  be  still  further  shortened  by  the 
wrongful  act  of  defendant  To  this  doctrine 
we  cannot  subscribe. 

Nor  can  we  see  that  the  denial  of  liability 
In  the  answer  In  the  former  action  started 
the  contract  limitation  In  motion.  The  rea- 
son is  simply  that  this  was  not  the  event  that 
the  contract  stipulated  should  start  the  con- 
tract limitation  In  motion.  The  occurrence  of 
tbe  event  provided  in  the  contract  having 
failed  as  a  result  of  wrongful  conduct  of  de- 
fendant, the  provision  of  the  contract  has  no 
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application,  and  the  statutory  limitation  ap- 
plies. This  Is  In  accordance  with  the  rule 
generally '  followed  In  fire  Insurance  cases. 
In  such  cases  It  has  been  held  that  a  limita- 
tion of  a  certain  period  after  the  company 
has  acted  upon  the  claim  has  no  application 
where  the  company  disclaims  all  liability. 
Boynton  t.  Middlesex  Mnt  Blre  Ins.  Co.,  4 
Mete.  (Mass.;  212 ;  Williams  v.  Fire  Ins.  Co., 
20  Me.  4e!5 ;  Bartlett  v.  Union  M.  F.  Ina  Co., 
46  Me.  500;  Landls  y.  Home  Mutual  F.  & 
M.  Ins.  Co.,  56  Mo.  591. 
Order  alBrmed. 


TOLZMAN  V.  TOLZMAN.    (No.  18316  [193].) 
(Supreme  Court  of  Minnesota.    July  16.  1915.) 

(Byttabut  by  the  Court.) 

1.  DivoncK     «=9l04— Pleadino— AmCWDMENT 
—Discretion— Consent. 

Plaintiff  brought  this  action  for  a  limited 
divorce  on  the  Rround  of  desertion  and  foilure 
to  furnish  sunnort.  On  the  trial,  more  than 
two  years  after  the  action  was  commenced,  de- 
fendant was  permitted  to  amend  his  answer  by 
allegini;  willfnl  desertion  of  him  by  plaintiff  for 
the  statutory  time,  and  asking  an  absolute  di- 
Torce.     It  is  held: 

Plaintiff  consented  to  the  amendment,  and  the 
issue  raised  thereby  was  tried  by  consent 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  DiR.  M  27,  28,  328-339;  Dec  Dig.  «=» 
104.] 

2.  DrvoKCB  <8=»87.  133— WiixFoi,  Desertion 
— Sdfficienct  or  Evidence— (Jompotation 

OF  TiMK. 

The    evidence    sustains    the    finding    that 

Slaintiff  was  Koilty  of  willful  desertion  continu- 
ig  for  the  statutory  period.  It  was  not  error 
to  reckon  as  part  of  tliis  period  the  time  during 
which  this  action  for  a  limited  divorce  was 
pendinf.  Horning  v.  Huminif,  80  Minn.  373, 
83  N.  W.  842,  distinguished. 

[Ed.  Note.— For  other  cases,  see  Divwce, 
Cent  Dig.  M  27,  107-134,  136-138.  446-448; 
Dec.  Dis.  <S=>37,  133.] 

Appeal  from  District  Court,  Waseca  Coun- 
ty ;  Arthur  B.  Childress,  Judge. 

Acti(m  hy  Lydla  Tolzman  against  Max 
Tolzman.  From  denial  of  a  new  trial,  plain- 
tiff appeals.    Affirmed. 

Fred  W.  Senn,  of  Waseca,  and  S.  B.  Wil- 
son, of  Mankato,  for  appellant.  Moonan  & 
Moonan,  of  Manliato,  for  respondent. 

BUNN,  J.  Plaintiff  and  defendant  were 
married  in  July,  1912.  This  action  was  com- 
menced by  plaintiff  in  December  of  the  same 
year  for  a  limited  divorce  under  R.  L.  1905, 
i  3598,  the  complaint  alleging  desertion  and 
refusal  to  provide  support,  and  asking  Judg- 
ment for  a  separation  from  bed  and  board, 
and  for  "suitable  and  proper  alimony."  De- 
fendant answered  denying  the  allegations  of 
desertion  and  failure  to  support,  alleging 
that  plaintiff  without  cause  deserted  defend- 
ant, and  asking  the  dismissal  of  the  action. 
The  complaint  asked  for  temporary  alimony 
and  salt  money,  and  in  January,  1913,  an  or- 
der was  made  granting  her  $35  for  "suit  mon- 


'  ey,"  and  denying  temporary  alimony.  The 
case  did  not  come  on  for  trial  until  January, 
1914.  Defendant  then  moved  to  amend  his 
answer  by  alleging  that  plaintiff  willfully  de- 
serted him  In  September,  1912,  and  asking 
that  he  be  granted  an  absolute  divorce.  This 
amendment  was  allowed  by  the  court,  and 
the  case  proceeded  to  trial.  The  result  was  a 
decision  that  plaintiff  willfully  deserted  de- 
fendant in  September,  1912,  and  has  remain- 
ed separate  and  apart  from  him  ever  since. 
Defendant  was  found  entitled  to  an  absolute 
divorce,  and  plaintiff  to  recover  from  him  the 
sum  of  $250  as  "temporary  and  permanent 
alimony  and  suit  money."  A  motion  for  a 
new  trial  was  denied,  and  plaintiff  appeals 
from  the  order. 

Plaintiff  assigns  two  grounds  for  a  revers- 
al of  the  order  appealed  from:  (1)  That  the 
trial  court  erred  in  permitting  defendant  to 
amend  his  answer  so  as  to  ask  for  an  abso- 
lute divorce;  (2)  that  the  decision  is  not  jus- 
tified by  the  evidence. 

[1]  1.  We  dispose  of  the  claim  that  the 
court  abused  its  discretion  in  permitting  the 
amendment  to  the  answer  by  saying  that  tlie 
record  discloses  that  plaintiff  while  objecting 
at  first  finally  in  effect  consented  to  this 
amendment  upon  its  being  understood  that 
the  court  would  in  its  final  decision  "cover 
the  matter  of  temporary  alimony."  The  is- 
sue raised  by  the  amended  answer  was  tried 
by  consent. 

[2]  2.  Passing  the  point  made  on  the  insuf- 
ficiency of  the  second  assignment  of  error  in 
not  challenging  any  specific  finding  of  the 
trial  court  we  think  that  the  evidence  though 
conflicting  is  snfllcient  to  snstain  the  finding 
that  plaintiff  was  guilty  of  willfnl  desertion, 
unless  it  must  be  held  that  the  tfane  during 
which  this  action  for  a  s^aration  was  pend- 
ing is  not  to  be  reckoned  as  any  portion  oC 
the  time  which,  under  our  statute,  must  ex- 
pire before  an  action  for  divorce  on  the 
ground  of  desertion  can  be  commenced.  .  Ttie 
desertion  period  began  September  26,  1912. 
This  action  for  a  limited  divorce  alleging  de- 
sertion by  defendant  on  that  date,  abandon- 
ment and  nonsupport,  was  Instituted  in  De- 
cember of  the  same  year.  It  was  clearly 
pending  during  all  the  time  thereafter  which 
defendant  relies  on  for  making  up  the  bal- 
ance of  the  desertion  period.  If  this  time  is 
not  to  be  reckoned,  it  Is  manifest  that  there 
was  no  desertion  for  the  statutory  period. 
Plaintiff  relies  on  the  case  of  Burning  v. 
Burning,  80  Minn.  373.  That  was  an  action 
for  divorce  brought  by  the  wife  on  the  ground 
of  desertion.  A  prior  action  for  a  divorce  on 
the  ground  of  adultery  had  been  brought  by 
the  husband,  and  a  cross-bill  alleging  cruel 
and  Inhuman  treatment  Interposed.  This 
action  resulted  In  the  denial  of  a  divorce  to 
either  party.  It  was  held  that  parties  to  di- 
vorce proceedings  should  live  separate  dur- 
ing the  pendency  ot  the  action,  that  separa- 
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tlon  under  such  circumstances  cannot  bo 
wrongful,  and  the  time  during  which  the 
former  action  was  pending  cannot  be  reckon- 
ed as  any  portion  of  the  year  whldi  must 
elapse  before  an  action  for  divorce  on  the 
ground  of  desertion  can  be  commenced.  It 
la  rather  remarkable  that  no  mention  Is  made 
In  the  Hurning  Case  of  the  decision  In  Wag- 
ner V.  Wagner,  39  Minn.  394,  40  N.  W.  360, 
especially  as  that  case  was  tried  In  the  court 
below  by  the  judge  who  thereafter,  as  a  Jus- 
tice of  this  court,  wrote  the  majority  opinion 
In  the  Humlng  Case.  The  two  cases,  while 
apparently  Inconsistent,  are  fairly  distin- 
guishable. The  Hurning  Case  undoubtedly 
states  the  law  correctly,  but  we  think  that 
the  principle  It  announces  Is  not  applicable 
to  the  facts  In  the  case  at  bar.  In  this  case 
the  desertion  by  plaintiff  began  before  she 
started  her  action  for  a  separation.  Her 
continued  living  apart  from  her  husband  Is 
not  fairly  referable  to  the  fact  that  this  ac- 
tion was  pending.  There  would  have  been 
nothing  Improper  in  plaintiff  returning  to 
defendant  In  spite  of  the  pendency  of  her  ac- 
tion, which  the  court  found  had  no  merit. 
The  commencement  of  thla  action  by  her  aft- 
er she  had  deserted  defendant  in  no  way  ex- 
cuses or  gives  an  Innocent  character  to  her 
continued  desertion.  The  present  case  is 
fairly  distinguishable  from  the  Humlng  Case, 
and  comes  within  the  reasoning  of  the  opin- 
ion in  the  Wagner  Case.  We  have,  too,  the 
consent  by  plaintiff  to  the  amendment  charg- 
ing her  with  desertion,  and  the  litigation  of 
the  Issue  by  consent  Onr  conclusion  Is  that 
It  was  not  error  to  reckon  as  part  of  the  stat- 
utory period  necessary  to  constitute  desertion 
the  time  during  which  the  action  was  pend- 
ing. Kusel  V.  Kusel,  147  Cal.  52,  81  Pac.  297 ; 
Hitchcock  V.  Hitchcock,  15  Api>.  D.  C.  81. 
Order  affirmed. 


MUI^I/BN   V.    OTTER    TAIL    POWER   CO. 

(GLEN  FALLS  INS.  CO.  et  aL,  Interveners). 
(No.  19339  [214].) 
(Supreme  Court  of  Minnesota.    July  16^  191S.) 

f£vZ<a&iM  hy  the  Oowrt.) 
1.  Blbctmcitt  «=9ll— Supply  Of  Cukmnt— 

Neqliokncb. 

Defendant,  under  contract  with  plaintiff, 
a  merchant,  supplied  electric  current  to  his 
store.  A  fire  broke  out  in  a  restaurant  in  the 
rear  of  the  store  and  separated  from  it  by  a 
solid  partition.  Defendant  severed  the  wires 
supplyluK  the  store  with  electric  current,  and 
plaintiff,  by  reason  of  the  darkness,  was  unable 
to  remove  his  stock  and  fixtures.  In  this  action 
to  recover  the  value  of  such  stock  and  fixtures, 
which  were  ultimately  destroyed  by  the  fire,  it 
is  held  defendant  had  the  right  to  sever  the 
■wires  that  supplied  electricity  to  the  store,  pro- 
viding it  was  reasonably  necessary  to  do  so  in 
order  to  gave  loss  or  damage  to  its  property,  but 
it  had  no  such  right  until  such  act  became  so 
reasonably  necessary.  It  owed  plaintiff  a  legal 
duty  not  to  deprive  him  of  light  unless  and 
until  protection  of  its  own  interests,  or  safety 
to  the  public,  made  it  reasonably  necessary  to 
do  so.    In  this  case  the  wires  were  severed  40 


minutes  before  there  was  any  such  necessity, 
and  defendant  knew  that  plaintiff  would  need 
light  to  save  his  property.  The  evidence  sus- 
tains a  findinx  that  cutting  the  wires  at  this 
time  was  a  breach  of  defendant's  duty  to  phuA- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Dig.  «s»ll.] 

2.  Electmcitt  (S=»11  — SUPPI.T  — AonoHS  — 
Evidence— PsoxiMATE  Caubei 

The  court  was  justified  in  finding  that  the 
act  of  defendant  in  cutting  the  wires  was  the 
proximate  cause  of  plaintiff's  loss,  unless  plain- 
tiff,  after  discovering  that  the  wires  had  been 
cut.  could  have  averted  the  loss  by  reasonable 
diligence. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Dig.  €=9ll.] 

3.  E1ij:ctbicitt  ©soil— LtABiLiTY  or  Coicpa- 
HT— Action— MiNiMiziNa  Damages. 

The  evidence  does  not  sustain  a  findins 
that  plaintiff  could  not  have  averted  the  loss. 
or  at  least  made  it  lesa^  by  reasonable  care  and 
diligence  after  discovermg  that  the  wires  had 
been  cut. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Dec.  Vig.  «=»11.] 

Appeal  from  District  Court,  Stevens  Co<aii- 
ty ;    Stephen  A.  Flaherty,  Judge 

Action  by  Frank  A.  Mullen  against  the  Ot- 
ter Tall  Power  Company,  In  which  the  Glen 
Falls  Insurance  Company  and  others  Inter- 
vene. Judgment  for  the  plaintiff  and  Inter- 
veners, and  defendant  appeal&  Reversed,  and 
new  trial  granted. 

N.  V.  Field,  of  Fergus  Falls,  and  Spooner 
Sc  Spooner,  of  Morris,  for  appellant.  James 
B.  Orm<xid,  of  Morils,  for  respondent  Mullen. 
P.  W.  Murphy,  of  Wheaton,  for  Intervening 
respondents. 

BUNN,  J.  Thla  action  was  to  recover  the 
value  of  a  stock  of  merchandise  and  fixtures 
destroyed  by  Are,  the  claim  of  liability  being 
that  defendant,  at  the  time  of  the  fire,  negli- 
gently cut  the  service  wires  that  supplied 
electric  Ught  to  pUlntUfs  store,  plaintiff,  by 
reason  of  the  darlmesB,  being  unable  to  re- 
move and  save  his  stock  and  fixtures.  I^he 
case  was  by  consent  tried  before  the  court 
without  a  Jury.  The  decision  was  In  favor  of 
plaintiff  and  the  Intervening  Insurance  com- 
panies, which  had  paid  plaintiff  for  part  of 
the  loss,  for  the  tuU  amount  claimed  as  the 
value  of  the  property  destroyed. 

The  case  Is  an  Important  one,  and  iovolTes 
an  unusual,  If  not  an  entirely  new,  state  of 
facts.  We  have  reached  the  conclusion  that 
there  should  be  a  new  trial  because  the  evi- 
dence, In  our  opinion,  does  not  show  that 
plaintiff  used  due  care  or  diligence  in  at- 
tempting to  save  his  property.  The  other 
questions  are  determined  to  guide  the  trial 
court  when  the  case  shall  be  retried.  These 
questions  concern  the  liability  of  defendant, 
and  may  be  stated  thus:  (1)  Was  defendant 
guUty  of  a  breach  of  duty  towards  plaintiff 
in  cutting  the  wires  when  it  did?  (2)  W^as 
such  act  the  proximate  cause  of  plaintiff's 
loss,  conceding  that  he  did  all  he  reasonably 
could  have  done  to  save  his  property? 
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The  &cts  wblch  tbe  evidence  Judtlfled  the 
trial  court  in  finding  true  may  be  summa- 
rized as  tollows:  Defendant  owned  and  op- 
erated an  electric  Ught  plant  In  tbe  city  of 
Morris,  furnishing  electric  current  to  con- 
somers  under  contract  with  them.  Plalntlfl 
owned  a  lot  on  the  corner  of  Atlantic  avenue 
and  Sixth  street.  The  lot  fronted  on  Atlan- 
tic avenue,  was  25  feet  in  width  on  that 
street,  and  140  feet  In  depth  along  Sixth 
street.  There  was  a  two-story  frame  build- 
ing on  this  lot,  tbe  front  65  feet  of  which 
was  occupied  and  used  by  plaintiff  as  a 
clothing  and  gentlemen's  furnishing  store. 
The  rear  30  feet  of  tbe  building  was  used  as 
a  restaurant,  consisting  of  a  dlxdng  room 
and  kitchen;  the  dining  room  was  next  to 
the  store,  and  separated  from  It  by  a  solid 
double  partition  without  doors  or  windows. 
Between  the  dining  room  and  the  kitchen 
there  was  a  stairway  and  a  door  under  it, 
with  two  partitions,  except  in  the  place 
where  the  door  led  Into  the  kitchen.  This 
restaurant  was  not  conducted  by  plaintiff. 
Defendant  furnished  electric  current  to 
plaintiff,  tmder  contract  made  with  the  for- 
mer owner  of  the  plant  and  assumed  by  de- 
fendant upon  its  purchase  thereof.  This  con- 
tract provided,  among  other  things,  that: 

"The  company  shall  use  all  due  dilUence  in 
providinx  a  reKular  and  uninterrupted  supply 
of  current,  but  if  the  supply  of  current  shall  be 
interrupted  or  be  defective  the  company  shall 
not  be  held  liable  therefor." 

The  servloe  wires  entered  plaintiff's  store 
at  a  point  on  Sixth  street  abont  SO  feet  from 
tbe  rear  of  the  store,  and  about  9  feet  from 
the  floor.  They  came  from  a  pole  on  the  cor- 
ner of  Atlantic  avenue  and  Sixth  street 
across  Sixth  street  frmu  the  front  of  plain- 
tiff's store.  Two  other  wires  carried  the  cur- 
rent for  the  restaurant,  and  were  strung  from 
a  pole  standing  on  the  other  side  of  Sixth 
street  nearly  opiMslte  to  the  rear  of  the 
plaintiff's  store.  These  wires  entered  tbe 
building  in  the  dining  room  of  the  restaurant. 

About  2:45  o'clock  on  the  morning  of  Feb- 
ruary 20,  1913,  fire  broke  out  In  the  kitchen 
of  the  rrataorant.  It  was  a  cold  calm  morn- 
ing. Tbe  fire  alarm  sounded  and  the  volun- 
teer fire  department  responded,  as  did  plain- 
tiff, four  employes  of  defendant,  and  numer- 
ous dtlzens.  Plaintiff  opened  the  front  door 
of  his  store,  turned  the  electric  light  switch, 
and  there  was  no  Ught  With  a  number  of 
men  to  help,  plaintiff  tried  to  remove  his 
sto<^  and  flxturea  They  succeeded  in  tak- 
ing out  (me  show  case,  with  some  neckwear, 
and  a  few  shoes,  but  abandoned  further  ef- 
fort because,  as  plaintiff  claims,  they  were 
unable  to  do  anything  on  account  of  the  com- 
plete darkness  of  the  store.  In  spite  of  the 
efforts  of  the  firemen,  in  40  minutes  after 
plaintiff  came  on  the  scene,  the  fire  broke 
through  from  the  restaurant  into  the  store, 
and  the  result  was  soon  the  complete  de- 
struction of  the  store  and  the  stock  and  fix- 
tures in  It.  The  evidence  of  plaintiff  and  a 
number  of  wltaesses  ts  that  bad  th*  etoctrlc 


light  been  burning  in  tbe  store,  all  tbe  stodt 
and  fixtures  could  have  been  removed  to  a 
place  of  safety  in  20  minutes.  Nick  Finns- 
man,  an  electridan  in  the  employ  of  defend- 
ant, was  at  the  scene  of  the  fire  soon  after 
the  alarm  was  given.  He  tried  to  get  into 
the  store  to  rescue  the  meter,  but  found  the 
door  bx^ed.  He  then  climbed  the  pole  at  the 
comer  of  Atlantic  avenue  and  Sixth  street, 
and  cut  the  wires  that  supplied  plalntifTs 
store.  This  was  the  reason  why  plaintiff  was 
unable  to  turn  on  the  lights  when  he  entered 
his  store.  It  is  this  action  of  Finneman  up- 
on wblch  plaintiff  bases  bis  claim  of  liabil- 
ity. There  was  much  testimony  beaidng  up- 
on the  necessity  of  cutting  service  wires  in 
case  of  a  fire.  It  was  practically  all  direct- 
ed to  tbe  danger  to  the  plant  or  to  people  on 
the  street  by  tbe  chance  of  a  short  circuit 
being  caused  by  the  melting  or  burning  of 
the  fuses  In  the  building,  tbe  burning  of  the 
insulation  around  the  wires,  their  falling 
and  coming  in  contact  with  each  other. 
There  was  testimony  that  such  a  short  cir- 
cuit might  cause  serious  damage  in  the  plant 
of  defendant,  and  testimony  that  this  chance 
was  extremely  remote.  The  trial  court  found 
that  this  danger  was  very  remote,  and  it  was 
practically  tbe  unanimous  opinion  of  the  ex- 
perts that  the  danger  to  people  on  tbe  street 
was  almost  negligible. 

The  evidence  Is  practically  undisputed  that 
Finneman  could  have  waited  80  or  40  min- 
utes before  cutting  the  wires  without  any 
danger  Of  their  being  affected  by  the  fire. 
In  fact  witnesses  for  tbe  defendant  are  in- 
clined to  admit  that  Finneman  acted  before 
he  should  have.  It  is  plain  that  he  knew 
that  plaintiff  would  need  lights  to  remove  bis 
stock.  He  does  not  seem  to  have  thought  of 
this  at  the  time,  though  he  waited,  before 
cutting  the  wires  serving  an  adjacent  store, 
until  tbe  owner  and  volunteers  bad  removed 
tbe  stock. 

[1]  1.  Was  this  act  of  Finneman  In  cut- 
ting tbe  wires  serving  plaintiff's  store  with 
electric  current  40  minutes  before  there  was 
any  necessity  for  bo  doing,  and  with  knowl- 
edge that  this  might  prevent  plaintiff  from 
saving  his  property,  a  breadi  of  amy  legal 
duty  that  defendant  owed  plalntlfl?  Tbe 
contract  between  tbe  parties  is  not  Important 
except  for  the  bearing  it  has  on  the  question 
of  what  the  legal  duty  of  defendant  was.  It 
is  not  a  toeach  of  contract  that  plaintiff 
complains  of,  but  a  tort,  actionable  negli- 
gence on  tbe  part  of  a  servant  of  defendant 
in  tbe  course  of  the  performance  of  his  du- 
ties. We  are  unable  to  find  that  the  state  of 
facts  has  ever  been  presented  to  any  court 
for  its  decision  as  to  whether  it  constitutes 
actionable  negligence.  It  is  admitted  that 
ordinances  have  been  enacted  in  some  cities 
requiring  power  companies  to  cut  their  elec- 
tric wires  in  case  of  a  fire,  but  there  was  no 
such  ordinance  In  the  dty  of  Morris.  We 
hold,  however,  that  in  case  of  fire,  a  power 
company  supplying  electricity  to  consumatt 
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has  the  tight  to  cot  Its  wires  In  case  It  is 
reasonably  necessary  to  do  go  in  order  to 
save  loss  oij  damage  to  its  property.  But 
this  does  not  answer  the  present  question. 
While  the  company  should  not  be  compelled 
to  take  nice  chances  as  to  the  particular  mo- 
ment of  time  when  it  Is  jostlfled  in  severing 
the  wires  supplying  current  to  a  burning 
building,  there  would  certainly  be  no  excuse 
lor  such  action  in  a  case  where  it  was  ap- 
parent tliat  there  was  no  danger  for  hours 
■of  the  fire  reaching  a  point  where  the  wires 
would  be  affected,  and  where  it  was  appar- 
ent that  the  act  might  cause  loss  to  the  con- 
sumer. *  It  cannot  be  said  that  defendant 
owed  no  legal  duty  to  plaintiff.  It  could  not 
cut  off  his  supply  of  current  arbitrarily  and 
escape  liability  for  consequent  damages.  We 
think  it  must  be  held  that  the  legal  duty  of 
defendant  was  not  to  deprive  plaintiff  of 
needed  light  unless  and  until  the  protection 
of  Its  own  interests,  or  safety  to  the  public, 
made  it  reasonably  necessary  to  do  so.  It 
would  be  liable  for  a  breach  of  this  duty 
that  was  the  proximate  cause  of  damages  to 
plaintiff.  And  we  are  unable  to  hold  on  the 
evidence  before  us  that  the  trial  court  was 
not  Justified  in  finding  that  there  was  tUs 
breach  of  duty,  as  before  pointed  out  Ftnne- 
man  cut  the  wires  from  40  to  60  minutes 
before  there  was  any  necessity  for  doing  so, 
either  from  the  standpoint  of  protecting  the 
property  of  defendant  or  that  of  protecting 
people  on  the  street  from  electrical  shocks. 
That  it  was  an  error  of  Judgment  defendant 
concedes.  To  the  knowledge  of  Ftnneman  the 
fire  was  then  confined  to  the  restaurant, 
there  was  no  wind,  and  It  was  not  making 
rapid  progress  toward  the 'store.  He  knew 
that  plaintiff  had  a  stock  of  goods  that  could 
be  saved  if  he  had  light  His  act  was  un- 
necessary, and  the  trial  court's  finding  that 
It  was  a  negligent  act  must  be  sustained. 

[2]  2.  Was  the  negligence  of  defendant  in 
cutting  the  wires  the  proximate  cause  of 
plalntUTs  loss?  We  are  unable  to  dcaw  a 
sound  distinction  between  this  case  and  that 
of  Erlckson  v.  Great  Northern  Hy.  Co.,  U.7 
M1n«.  848,  185  N.  W.  112».  89  U  B.  A.  (N.  S.) 
237,  Ann.  Oas.  1913D,  763,  where  it  was  held 
that  the  act  of  cutting  a  liose  being  used  to 
extlngulsb  the  fire  was  the  proximate  cause 
of  the  burning  of  the  hotel,  the  evidence  be- 
ing suflteient  to  sustain  a  finding  that  the  fire 
would  have  been  extinguished  but  for  the 
act  In  the  present  case  the  evidmce  is  un- 
contradicted that  plaintiff's  stock  and  fix- 
tures could  and  would  have  been  saved  had 
defendant  postponed  for  half  an  hoar  the 
severing  of  the  service  wires.  It  Is  impossi- 
ble to  distinguish  between  the  two  cases.  We 
hold  that  the  evidence  sustains  the  finding 
of  the  trial  court  that  the  negligent  act  of 
cutting  the  wires  was  Che  proximate  cause  of 
plaintiff's  loss,  unless  it  can  be  'sitW  that 
plaintiff  could  have  averted  the  loss  by  the 


exercise  of  reasonable  diligence  after  discov- 
ering that  the  yrires  had  been  severed. 

[3]  3.  It  was  plainly  the  duty  of  plaintlfT 
to  do  all  he  could  to  make  his  loss  as  small 
as  possible.  If  he  could  have  removed  hla 
stock  in  the  darkness,  or  if  he  could  have  ob- 
tained light  from  other  sources  In  time  to 
have  removed  it,  he  should  not  be  allowed  to 
charge  defendant  for  his  loss.  The  efforts  of 
plaintiff  to  obtain  light  consisted  of  appeals 
to  bystanders  to  get  lanterns.  Plalntlflf 
seems  to  have  made  no  search  for  them  him- 
self. The  city  had  been  lighted  with  elec- 
tricity for  many  years,  and  It  may  be  ttiat 
lanterns,  lamps,  candles,  and  other  means  of 
illumination  were  not  readily  available. 

The  evidence  makes  no  mention  of  candles; 
little  of  oil  lamps.  It  Is  not  clear  how  much 
light  there  was  on  the  street  The  testimony 
was  directed  to  efforts  to  procure  lanterns. 
One  was  brought  In  answer  to  an  appeal, 
but  proved  smoky  and  was  discarded.  Two 
others  were  found  in  a  hardware  store,  but 
there  was  no  olL  There  was  probably  a  lan- 
tern oh  the  hose  cart,  but  plaintiff,  though  a 
niember  of  the  fire  department,  did  not  kno-w 
where  this  hose  cart  was  statiohed,  though 
it  was  In  fact  but  a  short  distance  from  tlie 
front  of  his  store.  Plaintiff  did  nothing  him- 
self in  the  way  of  searching  for  lanterns  or 
other  lights,  but  Just  stood  around,  trustiug 
«itirely  to  his  requests,  of  bystanders,  who 
had  no  personal  Interest  In  saving  his  stoclc. 
It  is  not  very  clear  why  the  smoky  lantern 
could  not  have  been  cleaned  and  made  use- 
ful, or  why  oil  could  not  have  been  procured 
for  those  brought  from  the  hardware  store. 
And  it  Is  not  easy  to  understand  why  cau- 
dles or  lamps,  or  other  illumination,  might 
not  have  been  procured  In  Ume  to  enable 
plaintiff  and  his  willing  volunteer  assistants 
to  remove  at  least  a  large  j)0rtion  of  the 
stock  and  fixtures.  If,  as  they  testify,  this 
could  all  be  done  in  20  minutes,  and  if  it 
took  the  fire  40  minutes  to  reach  the  store, 
there  was  20  minutes'  time  which  could  have 
been  profitably  used  in  serious  effort  to  ob- 
tain light  Our  conclusion  is  that  the  evi- 
dence on  this  branch  of  the  case  is  so  unsat- 
isfactory that  a  new  trial  is  demanded. 

We  call  attention  to  tiie  state  of  the  evi- 
dence on  the  question  Of  the  value  of  plain- 
tUTs  stock  of  goods.  He  testified  to  the  val- 
ue of  bis  stock  as  a  whole,  based  upon  the 
cost  price  as  shown  by  an  inventory  token  a 
short  time  before  tlie  fire.  This  inventory 
was  produced  in  court,  but  not  put  in  evi- 
dence, nor  was  there  any  examination  or 
cross-examination  as  to  the  different  items  of 
merchandise  or  their  value.  Nothing  was  de- 
ducted for  shelf-worn  stock.  We  would  not 
grant  a  new  trial  for  the  insaffldency  of  the 
evidence  on  the  question  of  damages,  but  tiie 
evidence  on  this  Issue  is  quite  unsatisflactory, 
and  should  be  made  more  convincing  on  an- 
other trial. 

Order  reversed,  and  new  trial  granted. 
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8TATB   ex    rel.    KOHLMAN    v.   WAONBB, 

Sheriff.     (No.  19442  [258].) 

(Supreme  Court  of  Minnesota.    Jnly  16i  1915.) 

(Byllatit*  by  Me  Court.) 

1.  STATUTXa       *s>15— BlfACntBUT— BXADHIB 

ov  Biu«— Mandatobt  Bbquibbment. 
Article  4,  i  20,  of  the  ConBtitution  of 
Minnesota  provides  that  every  bill  shall  be 
read  on  three  different  days  in  each  house  un- 
less two-thirds  of  the  bouse  where  the  bill  is 
pending  "shall  deem  it  expedient  to  disiMnse 
with  this  rule."  This  constitutional  proviwon 
is  mandatory,  and  must  be  followed  unless  dis- 
pensed with  as  therein  provided. 

[Bd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  iS  12,  13;   Dec  Dig.  «&*»15.] 

2.  STATTJTEa        «=»15— BWACTMKNT  —  READINO 

ov  Bills— "Two-Thibds  or  the  Houbb." 
"Two-thirda  of  the  house,"  as  used  in  that 
section,  means  two-tliirds  c^  the  whole  mem- 
bership of  the  house. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  il  12,  13;   Dec.  Dig.  *=>15. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series^  Two-Third  Votfc] 

8.  Statotkb  «=»>286— En  ACTMicNT— Proof  of 

KKGULABITT — GoHCLUSrVKNKBB. 

The  bill  for  the  act  here  in  question  was 
read  in  the  House  of  Representatives  the  sec- 
ond and  third  times  upon  the  same  day.  The 
question  is.  Was  the  constitutional  rule  on  that 
subject  dispensed'  with  by  two-thirds,  of  the 
house!  The  fact  that  a  bill,  was  duly  enrolled, 
authenticated  by  the  presiding  officers  of  each 
house,  signed  by  the  Governor,  and  filed  with 
the  Secretary  of  State  is  not,  under  former  de- 
cisions of  tltis  court,  conclusive  that  it  was 
passed  in  a  constitutional  manner,  but  the 
courts  may  look  to  the  legislative  journals  to 
ascertain  that  fact. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  if  42,  888;   Dec.  Dig.  <8=>28ej 

4.  Statotes     «=»286— Enactment— Vamdht 

— ^PBMUMETION — PBOOr  tN   BXBirtTAIt. 

The  presumption  in  favor  of  a  bill  so  au' 
tbenticated,  signed  and  filed  is  a  strong  one. 
Evidence  to  overcome  the  presumption  must  be 
clear  and  strong  and  must' show  some  violation 
of  the  Constitution  beyond  a  reasonable  doubt. 
The  presumption  is  not  overcome  by  mere 
alienee  of  the  legislattve  journals.  The  act 
stands  as  law  unless  it  aArtnatively  appears 
OB  the  face  of  the  journal,  that-  some  constitv- 
tional  requirement  was  not  followed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §8  42,  386;   Dec.  bis.  ©=286.] 

5.  Statutks  e=s>2§&,  28e-^iucTia:NirT-rBSA]>- 
INO  OF  Bills— Joi;rnal8  as  Evibence. 

The  printed  journal  of  daily  proceedings 
Trbich  the  statute  requires  of  each  house  of 
the  Legislature,  and  the  permanent  journal  of 
all  proceedings  of  the  session  compiled  there- 
from, are  both  made  evidence  by  Gen.  St  1913, 
I  8414.  TTie  daily  printed  journal  and  the  per- 
manent journal  are,  in  flus  case,  in  conflict 
[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  17,  27,  <£i,  384-880;  Dec.  Dig. 
G=>285.  286.1 

6.  STATnTBB   «=>283— ENAonogNT-T-RxADlNa 

OS  BjIfJS— PBEeUHPTION. 

The  4aily  printed  journal  is  silent  upon 
the  subject  whether  the  constitutional  rule  was 
dispensed  with,  and,  if  that  be  taken  as  the  au- 
thorised journal  of  the  bouto,  then  b^  invoking 
the  presumption .  in  favor,  .of  regu}antiy  of  pro- 


dsediagB  the  conrts  are  obliged  to  presume  that 
the  rule  was  properly  dispensed  with. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  382;    Dec.  Dig.  «=5>283.] 

7.  Statutes    <g=»285— Enactment  —  Keadinq 
OF  Bills — Dispensino  with  Rule — Proof. 

The  permanent  journal  shows  sn  adverse 
vote  on  a  combined  motion  to  suspend  this 
rule  and  also  certain  rules  of  the  house  made 
before  oe<;e8sity  had  arisen  for  suspension  of 
the  constitutional  rule.  This  is  not  affirma- 
tive proof  that  the  house  did  not  dispense  with 
the  constitutional  rule  when  the  occasion  arose 
for  siieh  action. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  17,  27,  884,  385;  Dec.  Dig.  «=» 
286.] 

8.  Statotes  ^sslS— Enactubrt— Rbadino  or 
Bills— Dispensing  with  Bulk. 

No  particular  formality  is  necessary  to 
dispense  with  this  rule.  Action  of  the  house, 
the  necessary  effect  of  which  was  to  order  a 
third  riding  of  the  bill  and  to  place  it  on  its 
final  passage,  and  the  passage  of  the  bill  by  a 
vote  of  more  than  two-thirds  of  all  the  mem- 
bers of  the  bouse,  operated  to  dispense  with 
the  rule. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent,  Dig.  f§  12,  13 ;   Dec.  Dig.  «S=>15.] 

9.  States    ^=>37— Lkqiblatdbb— Authobizbd 
Jouenal— Appboval. 

On  the  sixty-eighth  legislative  day  the 
house  approved  the  journal  of  the  sixty-sev- 
enth day  as  printed."  This  action  made  the 
daily  printed  journal  of  the  sixty-seventh  day 
the  only  authorized,  journal  of  that  day's  pro-> 
ceediugs. 

[Ed.  Note.— For  other  cases,  ?ee  States,  Gait 
Dig.  i  44 ;    Dec.  Dig.  «=»37.] 

Appeal  from  District  Court,  Ramsey  Oooit- 
ty;   James  C.  Michael,  Judge. 

Habeod  corpus  by  the  State,  on  the  rela- 
tloQ  of  William  li.  Kohlman,  against  John 
Wagner,  as  Sheriff  of  Ramsey  County.  Pe- 
titiDner  was  discharged,  and  the  State  ap- 
peala    Reversed. 

Lyndon  A.  Smith,  Atty.  Gen.,  and  B.  D. 
O'Brien,  Co.  Atty.,  of  St  Paul,  for  the  State. 
F.  W.  ZoUman,  of  St  Paul,  for  respondent 

HALLAM,  J.  Petitioner  was  prosecuted  in 
the  St.  Paul  municipal  court  for  selling  in- 
toxicating liquors  without  a  license,  on  May 
10,  1915,  at  a  place  outside  of  any  city,  vil- 
lage or  borough.  He  justitted  under  a  Uceniie 
issued  by  the  bo«rd  of  county  commhisiouers 
of  Ramsey  county.  May  3,  1915w  The  state 
invoke?  chapter.  147,  Laws  ,1915,  which  for- 
bids the  issuance  of  any  license  to  sell  intoxi- 
cating liquors  except  in  cities,  villages  and 
boroughs.  The  municipal  court  held  peti- 
tioner to  the  grand  Jury  and  coinmitted  him 
to  the  custody  of  defendant  sheriff.  Peti- 
tioner procured  a  writ  of  habeas  corpus  to 
test  the  legality  of  the  comoaltment.  The 
trial  court  discharged  him,  and  the  state  ap- 
pealed. The  case  turns  on  the  validity,  of 
chapter  147,  Laws  1915.  If  that  statute  is 
valid,  petitioner  was  properly  committed.  It 
U  conceded  that:  the  statute  was  within  the 
power  of  the  Legislature  to  enact,  The  con- 
tention is  ^hat  it  was  ftot  properly  enacted. 


•«B»^or  other  cases  see  ssihe  topic  tnd  KBY-MOMBBR  in  aU  Key-Numbered  DlgasU  and  Indexes 
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It  Is  conceded '  that  the  statute  was  passed 
by  a  majority  ot  both  houses  of  the  Leglsla- 
tare  and  signed  by  the  Governor.  It  lis  claim- 
ed, that  it  was  not  read  before  Ita  passage 
In  the  House  of  Representatives  at  the  times 
required  by  the  state  Constitution. 

[1]  1.  Article  4,  t  20,  of  the  Constltutton 
provides  that: 

"Eivery  bill  shall  be  read  on  three  different 
days  in  each  separate  house,  unless,  in  case  of 
urgency,  two-thirds  of  the  house  where  such 
bill  is  depending  shall  deem  it  expedient  to  dis- 
pense with  ttiis  rule." 

We  are  of  the  opinion  that  the  constitu- 
tional requirement  as  to  reading  on  different 
days  is  mandatory  and  must  be  compiled 
with  unless  dispensed  with  as  therein  provid- 
ed. It  was  so  held  in  Supervisors  Ramsey 
County  V.  Heenan,  2  Minn.  330  (GIL  281). 
We  believe  the  reasons  given  in  the  Heenan 
Case  for  this  construction  are  sound,  and 
we  follow  the  rule  of  that  case. 

[2]  2.  We  are  also  of  the  opinion  that  "two- 
thirds  of  the  house,"  as  used  in  section  20, 
means  two-thirds  of  the  whole  membership  of 
the  bouse,  and  not  two-thirds  of  a  quorum  of 
the  house.  Otherwise  this  constitutional  rule 
might  in  some  cases  be  suspended  by  less 
than  the  number  required  to  i>ass  a  bilL  We 
cannot  tiiink  that  this  was  intended.  The 
construction  given  to  similar  provisions  in 
other  parts  of  the  Constitution  has  always 
been  in  accordance  with  the  construction 
which  we  here  adopt  State  v.  Gould,  31 
Minn.  189,  17  N.  W.  276;  Palmer  v.  Bank  of 
Zumbrota,  72  Minn.  266,  75  N.  W.  880. 

[S]  8L  In  the  bouse  this  bill  was  I'ead  the 
first  time  on  March  81st,  and  the  second  time 
on  April  10th.  These  two  readings  were  on 
different  days  and  were  in  strict  accordance 
with  the  constitutional  rule.  The  third  read- 
ing alone  Is  in  question.  The  bill  was  read 
the  third  time  on  April  10th,  that  is,  on  the 
same  day  as  the  second  reading.  The  third 
reading  was  Irregular  unless  two-thirds  of 
the  house  did  as  it  had  power  to  do,  "dispense 
with  this  rule."  We  approach  consideration 
of  this  question  with  the  fact  before  us  that 
this  bill  was  duly  enrolled,  authenticated  by 
the  presiding  officer  of  each  house,  signed  by 
the  Governor  of  the  state,  and  filed  with  the 
Secretary  of  State,  all  in  compliance  with 
the  Constitution  of  the  state. 

It  Is  the  rule  of  many  courts  that  this  is 
conclusive  of  the  regular  passage  of  the  bill, 
and  the  tendency  of  recent  Judicial  opinion  is 
against  the  right  of  the  courts  to  go  back  of 
the  enrolled  act  to  determine  by  extrinsic 
evidence  whether  the  bill  was  regularly  en- 
acted Into  law.  Sutherland,  Stat.  Const,  p. 
72;  2  Wigmore,  Evidence,  t  1850;  Atchison, 
T.  &  S.  F.  Ry.  Co.  ▼.  State,  28  Okl.  94,  118 
Pac.  921,  40  L.  R.  A.  (N.  S.)  1;  State  ex  rel. 
Hoover  v.  Chester,  39  S.  0.  307,  17  S.  H.  752 ; 
Field  v.  Clark,  143  U.  S.  649,  12  Sup.  Ct 
495,  36  li.  Ed.  294;  24  Harv.  Law  Rev.  49. 
See,  also,  Webster  v.  City  of  Little  Rock,  44 
Ark.  536,  and  State  T.  Frank,  60  Neb.  327,  83 
N.  W.  74. 


This  court,  however,  in  accord  with  tbe 
greater  number  of  decisions,  at  an  early 
date  held  that  the  courts  have  iK>wer  to  go 
back  of  the  enrolled  bill  and  look  to  the  leg- 
islative journals  to  ascertain  the  manner  In 
which  the  bUl  was  passed,  and  if  it  appears 
from  the  journal  that  some  requirement  of 
the  Constitution  was  violated  in  the  maaner 
of  its  passage,  then  to  declare  that  the  bill 
never  became  a  law.  Supervisors  Ramsey 
County  V.  Heenan,  2  Minn.  830  (Gil.  281); 
State  V.  City  of  Hastings,  24  Minn.  78;  Burt 
V.  Winona  &  St  Peter  R.  Co.,  31  Minn.  472. 
18  N.  W.  285,  289;  State  v.  Peterswi,  88 
Minn.  143,  36  N.  W.  443;  Lincoln  v.  Haugan, 
45  Minn.  451,  48  N.  W.  196.  See  In  re  Drain- 
age District  No.  1.  26  Idaho,  811,  143  Pac. 
299,  L.  R.  A.  1915A,  1210.  The  authorit}' 
of  these  decisions  may  have  been  shaken  by 
Miesen  v.  Canfleld,  64  Minn.  513,  67  M.  'W. 
632,  but  we  are  not  disposed  at  this  time 
to  overrule  them. 

[4]  4.  This  much,  howevor,  is  dear: 
There  is  a  presumption  that  an  enrolled  bill, 
duly  authenticated,  was  passed  in  a  consti- 
tutional manner;  this  presumption  Is  very 
strong;  the  evidence  to  overcome  ttala  pre- 
sumption must  be  very  strong  and  clear.  It 
Is  not  too  much  to  say  that  the  presumption 
In  favor  of  regular  enactment  of  a  law  Is  as 
great  as  the  presumption  In  favor  of  the 
constitutionality  of  the  subject-matter  of  a 
law,  and  the  rule  in  such  cases  is  that  tbe 
law  is  to  be  upheld  unless  its  nnconstitntion- 
allty  la  made  to  appear  beyond  a  reasonable 
doubt  Ogden  v.  Saunders,  12  Wheat  213, 
270,  6  li.  Ed.  606;  Curryer  v.  MerrUl,  2S 
Minn.  1,  4,  33  Am.  Rep.  450;  Lommen  t. 
Minneapolis  Gaslight  Co.,  65  Minn.  196,  208» 
68  N.  W.  53,  33  L.  R.  A,  437,  60  Am.  St  R^>. 
450.  This  presumption  of  regularity  in  the 
passage  of  an  act  is  not  overcome  by  tbe 
failure  of  the  legislative  journals  to  show 
that  the  constitutional  requirements  as  to 
procedure  were  followed.  The  enrolled  bill 
stands  as  law  unless  It  afflrmativiely  appears 
on  the  face  of  the  jonmal  that  some  con- 
stitutional requirement  was  not  followed. 
Mere  silence  of  the  journal  will  not  "convict 
the  Legislature  of  having  violated  the  Con- 
stitution." State  V.  Frank,  60  Neb.  327,  333. 
83  N.  W.  74.  75;  State  v.  City  of  HastingB. 
24  Minn.  78;  State  v.  Peterson,  38  Minn. 
143,  86  N.  W.  443;  In  re  EUis'  Estate,  5S 
Minn.  401,  66  N.  W.  1066,  23  L.  R.  A  287. 
43  Am.  St  Rep.  614;  Miesen  v.  Canfleld,  64 
Mhnn.  613,  67  N.  W.  632;  In  re  Drainage 
DIst  No.  1,  26  Idaho,  311,  143  Pac.  289^  Lu 
R.  A.  1915A,  1210;  Cooley,  Const  LIm.  (7tb 
Ed.)   p.  195. 

[I]  6.  The  next  question  then  is.  Does  it 
affirmatively  appear  on  the  face  of  the  jour- 
nal that  the  house  acted  without  dispensing 
with  thU  rule?  We  think  it  does  not  Un- 
fortunately it  is  with  some  difficulty  that  we 
are  able  to  determine  what  journal  the  house 
really  made,    G,  S.  1813.  i  4I,  viOTides  ,th»t : 
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"A  ^unml  of  the  daily  proeeedlngs  In  each 
house  shall  be  printed  and  laid  before  each 
member  at  the  beginning  of  the  next  day's  8e»- 
sion.  After  it  has  been  publicly  read  and  cor- 
rected, a  copy  of  such  journal,  kept  by  the  sec- 
retary and  chief  clerk,  respectively,  and  a  tran- 
script thereof  as  approved,  shall  be  certified  by 
such  secretary  or  clerk  to  the  printer,  who 
shall  print  the  corrected  sheets  for  the  perma- 
nent journal." 

The  statute  thus  prorldes  for  a  printed 
dally  Journal,  and  a  permanent  Journal,  com- 
plete, for  the  whole,  session,  compiled  from 
tbe  dally  Journal.  Another  statute  In  terms 
makes  both  "the  printed  Journals  of  said 
houses,  respectively,  published  by  authority 
of  law,"  and  the  "Journals  of  the  Senate 
and  House  of  Representatives  kept  by  the 
respective  clerks  thereof  as  provided  by  law, 
and  deposited  in  the  office  of  the  Secretary  of 
State"  evidence  thereof  in  all  cases  i^hatso- 
ever.  G.  S.  1918,  f  8414.  This  plainly  makes 
both  the  dally  printed  Journal  and  the  pei^ 
manent  Journal  evidence  in  any  court.  See 
Lincoln  V.  Haogan,  45  Minn.  451,  48  N.  W. 

isa 

The  bin  which  resulted  In  the  act  In  ques- 
tion was  Introduced  In  the  Senate  as  house 
file  No.  719.  The  printed  daily  Journal  and 
the  permanent  Journal  of  the  house  for  April 
lOtb,  the  sixty-seventh  legislative  day,  are 
both  before  ns,  and  they  are  In  conflict.  The 
permanent  journal  shows: 

S.  F.  719  reported  by  a  majority  of  the 
temperance  committee  with  the  recommenda- 
tion that  it  be  amended,  and  that  when  so 
amended  It  be  reported  without  recommenda- 
tion. A  minority  reiwrt  recommended  that 
the  Mil  PASS  without  amendment 
■     The  minority  report  was  adopted. 

"Mr.  Bjomson  moved  thq  rule  be  suspended 
and  that  S.  F.  No.  719  •  •  •  be  read  the 
second  and  third  times  and  placed  upon  its 
final  passage.    •    •    » " 

"The  question  being  taken  on  the  motion  to 
suspend  the  rules,  and  the  roll  being  called, 
there  were  yeas  77  and  nays  29." 

The  Journal  then  reads,  "So  the  motion  pre- 
vailed," but  In  fact  it  did  not  receive  the  af- 
firmative vote  of  two-thirds  of  the  entire 
membership  of  the  house  and  it  did  not  pre- 
vail. 

"S.  F.  No.  719  was  read  the  second  time." 

Some  amendments  were  offered  and  voted 
down. 

"Mr.  Bjornson  moved  tbe  previous  question. 
Which  motion  prevailed." 

"S.  F.  719  ••  *  was  read  the  third  time 
and  placed  upon  Its  final  passage." 

"The  question  being  taken  on  the  passage 
of  the  bill,  and  the  roll  being  called,  there  were 
yeas  94  and  nays  10." 

There  is  much  more  than  this  in  the  Jour- 
nal, but  nothing  more  that  Is  Important 
here. 

The  printed  dally  Journal  differs  from  the 
permanent  Journal  in  this:  In  the  place 
where  appears  the  motion  to  suspend  the 
rules  the  language  in  the  daily  Journal  Is  as 
follows : 

"Mr.  Bjornson  moved  the  rule  be  suspended, 
and  that  H.  F.  719  [an  entirely  different  bill. 


relating  to  the  subject  of  intoxicating  liqttoml 
*  *  *  be  read  the  second  and  third  times  and 
placed  upon  its  final  passage." 

This  condition  of  the  house  records  em- 
phasizes the  necessity  of  the  exercise  of 
great  caution  in  setting  aside  a  law  passed 
by  a  majority  of  both  houses  and  signed  by 
the  Governor  on  the  evidence  of  legislative 
Journals. 

We  are  of  tbe  opinion  that  this  law  mast 
be  sustained,  whichever  may  be  tbe  author- 
ized Journal  of  the  house. 

[8]  6.  We  have  this  situation:  The  print- 
ed dally  journal  is  wholly  silent  as  to  what 
motions  were  made  dispensing  with  the  con- 
stitutional rule  against  a  third  reading  of 
the  bill  on  this  day.  If  we  accept  this  as 
the  authorized  Journal  of  the  house  we  are 
compelled,  by  giving  force  to  the  presump- 
tion of  regularity,  to  sustain  the  law. 

[7]  7.  If  we  accept  the  permanent  journal 
as  the  authorized  Journal  of  tbe  house,  the 
same  result  must  be  reached.  The  conten- 
tion of  the  petitioner  is  that  the  failure  of 
the  motion  that  the  rules  be  suspended  and 
the  bill  "be  read  tbe  second  and  third  times 
and  placed  upon  Its  final  passage"  to  receive 
tbe  requisite  two-thirds  vote  Is  an  affirma- 
tive showing  that  the  house  did  not  dispense 
with  tbe  constitutional  rule  as  to  two  read- 
ings in  one  day.  We  cannot  so  bold.  If  a 
vote  had  been  taken  upon  the  question  of 
dispensing  with  the  constitutional  rule,  and 
upon  that  question  alone,  and  the  vote  had 
been  adverse,  we  should  consider  that  such 
a  vote  was  an  affirmative  showing  that  the 
house  refused  to  dispense  with  tbe  rule,  for 
It  would  not  be  presumed  In  such  a  case 
that  tbe  house  took  action  contrary  to  that 
affirmatively  shown  upon  the  Journal  But 
this  Is  not  the  situation  here.  At  the  time 
the  vote  to  suspend  the  rules  was  taken  tbe 
bill  had  not  been  read  a  second  time.  There 
was  nothing  in  the  constitutional  rule  that 
forbade  a  second  reading  at  once.  A  house 
rule  did  forbid  a  second  reading  of  the  bill 
nntll  another  order  of  business  was  reached. 
Another  house  rule  required  that  after  the 
second  reading  the  bill  go  to  the  committee 
of  the  whole.  It  was  the  apparent  purpose 
of  the  motion  to  suspend  both  these  rules. 
A  motion  to  suspend  these  rules  would  have 
presented  no  constitutional  question.  But  It 
was  desired  also  that  the  bill  be  read  a 
third  time  after  Its  second  reading  and  dur- 
ing that  day.  So  in  order  to  accomplish  the 
double  purpose  of  suspending  the  house 
rules  as  to  order  of  business,  and  the  con- 
stitutional rule  as  to  time  of  reading  of 
bills,  the  motion  was  put  in  the  form  above 
given,  a  form  In  common  use  In  such  cases. 
But  It  Is  quite  manifest  that  an  adverse  vote 
upon  the  question  of  suspending  the  house 
rules  prescribing'  order  of  business  would 
not  be  tantamount  to  an  adverse  vote  upon 
the  question  of  dispensing  with  the  constitu- 
tional rule  prescribing  the  time  for  the  read- 
ing of  bill&    A  member  might  be  of  a  mind 
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to  SQspead  either  but  not  tbe  other.  Equally 
certain  Is  It  that  when  a  motion  to  suspend 
the  constitutional  rule  as  to  reading  of  bills 
Is  combined  with  a  motion  to  suspend  the 
house  rules  as  to  order  of  business,  and  such 
combined  motion  Is  made  and  Toted  on  be- 
fore the  occasion  for  suspension  of  the  con- 
stitutional rule  has  yet  arisen,  no  presump- 
tion arises  that  members  voting  against  such 
combined  motion  are  opposed  to  two  read- 
ings of  the  Mil  on  the  same  day,  nor  is  there 
any  presumption  that  they  did  not  at  a  prop- 
er time  dispense  with  the  constitutional  rule. 
[8]  8.  There  was  affirmative  action  by  the 
house  of  still  greater  force  as  evidence  than 
these  presumptions.  It  api)ears  to  us  that 
both  the  permanent  and  the  dally  Journals 
show  affirmatively  a  manifest  purpose  on  the 
part  of  the  house  to  dispense  with  the  con- 
stitutional rule.  We  must  not  lose  sight  of 
the  fact  that  tbe  constitutional  rule  against 
the  second  and  third  readings  of  a  bill  on 
the  same  day  Is  one  which  two-thirds  of  tiie 
house  might  dispense  with  at  pleasure.  It 
was  not  necessary  to  dispense  with  this  rule 
In  any  formal  manner.  AU  that  is  required 
Is  that  the  house  in  some  unequivocal  man- 
ner manifest  its  purpose  to  dispense  with  the 
rule.  A  motion  that  the  bill  be  read  a  third 
time  on  the  same  day  as  its  second  reading, 
or  a  motion  that  the  bill  be  placed  upon  its 
final  passage  on  the  day  of  its  second  read- 
ing, would  unquestionably  operate  as  a  sus- 
pension of  the  rule  against  third  reading  on 
the  same  day.  State  v.  Peterson,  38  Minn. 
143,  36  N.  W.  443,  Illustrates  this.  In  that 
case  the  question  arose  as  to  whether  this 
same  constitutional  nile  was  suspended. 
The  Journal  showed  that  the  bill  "was  read 
the  first  time,  and  on  motion  of  Mr.  Potter 
the  bin  was  read  the  second  time."  The 
court  said: 

"It  will  be  presumed,  in  support  of  tbe  ac- 
tion of  the  Legislature,  that  tbe  motion  for 
the  second  reading  was  adopted  by  the  requisite 
two-thirds  vote,  and  that  the  bouse  deemed  it  a 
proper  case  to  dispense  with  the  rule,  and  to 
proceed  with  the  second  reading  out  of  its 
regnlar  order.  The  rule  must  therefore  neces- 
sarily have  been  suspended,  and  the  procedure 
regular." 

See  Worthen  v.  Badgett,  32  Ark.  496,  616. 
In  the  case  at  bar,  after  the  bill  had  been 
read  the  second  time,  and  after  all  proposed 
amendments  had  been  disposed  of,  "Mr. 
Bjornson  moved  the  previous  question,  which 
motion  prevailed."  The  previous  question 
was  then  the  third  reading  of  tbe  bill  and 
the  passage  of  the  bill.  The  effect  of  an 
affirmative  vote  upon  tills  motion  was  to  or- 
der a  third  reading  and  to  bring  the  house 
to  a  direct  vote  upon  the  bill.  The  nunfber 
voting  upon  the  motion  for  the  previous 
question  does  not  appear.     It  is  presimied 


the  vote  was  suffldent  tot  all  porposea.  As 
far  as  appeara  it  may  have  been  unamlmousL 
The  question  being  then  taken  upon  the  pas- 
sage of  the  bill,  tiiere  were  yeas  94  and  nays 
10.  There  can  be  no  doubt  upon  this  rec- 
ord that  the  house  Intended  to  dispense  with 
the  rule  which  would  forbid  a  third  reading 
of  tbe  bill  or  a  vote  upon  the  bill  upon  the 
sixty-seventh  l^;ishUive  day,  and  that  it 
manifested  such  Intent  It  would  be  diffi- 
cult to  give  reasons  which  would  convince  a 
mind  unaccustomed  to  legal  quiddities,  that 
those  who  In  effect  voted  to  put  this  bill 
upon  Its  final  passage  on  tbe  sixty-seventh 
legislative  day,  and  who,  when  tbe  bill  was 
put  upon  Its  final  passage,  voted  for  the  bill, 
could  all  the  time  have  been  withholding 
their  consent  to  the  Indispensable  third  read- 
ing of  the  bill  on  that  day.  We  are  of  the 
opinion  that  when  the  house  on  the  sixty- 
seventh  day,  by  a  vote  sufficient  for  all  pur- 
poses, adopted  a  motion,  the  necessary  effect 
of  which  was  to  order  a  third  reading  of  the 
bill  and  to  place  the  bill  upon  Its  final  pas- 
sage, and  then  passed  the  bill  by  a.  vote  of 
72  per  cent,  of  all  the  members  of  the  house. 
It  must  be  said  that  two-thirds  of  the  mem- 
bership of  the  house  manifested  a  purpose 
to  dispense  with  the  constitutional  rule  for- 
bidding the  third  reading  of  the  bill  on  that 
day. 

[9]  9.  In  view  of  these  considerations,  it 
Is  not  of  vital  Importance  whether  the  daily 
printed  Journal  or  tbe  permanent  Journal 
was  the  authorized  Journal  of  tbe  bouse. 
We  are  of  the  opinion,  however,  that  the 
only  authorized  Journal  of  the  house  was 
the  dally  printed  Journal.  On  the  sixty- 
eighth  day,  upon  ^convening  of  the  house,  the 
reading  of  the  Johrnal  of  the  preceding  day 
wag  dispensed  with  and  the  Journal  "approv- 
ed as  corrected."  What,  if  any,  corrections 
had  been  made  do  not  appear.  Thereupon 
the  Speaker  made  an  oral  statement  that  he 
had  been  In  error  in  ruling  on  the  preceding 
day  that  the  motion  to  suspend  the  rules 
had  been  carried,  and  expressed  the  opinion 
that  the  action  of  the  house  in  passing  the 
bill  was  not  in  accordance  with  the  Consti- 
tution. Thereupon  motion  was  made  for  the 
approval  "of  the  Journal  of  the  sixty-seventh 
day  as  printed."  This  motion  prevailed. 
The  action  of  the  house  clearly  made  the 
dally  printed  Journal  of  the  proceedings  of 
the  sixty-seventh  day  the  only  authorized 
Journal  of  that  day's  proceedings.  No  officer 
of  the  house,  nor  any  other  person,  had 
thereafter  any  authority  to  change  the  print- 
ed JournaL  The  Speaker  doubtless  took  this 
view  when  he  later  affixed  his  signature  to 
the  bill  and  transmitted  it  to  the  Governor 
as  a  bill  passed  by  the  house. 

Judgment  reversed. 
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PROVO  T.   CONBAD.     (No.  19370  [245].) 
(Supreme  Court  of  Minnesota.    July  16.  IKLS.) 

(Btillahui  &v  the  Court.) 
Mastbb  and  Servant  ^=3302  —  Nkoligencb 

OF    SBBTAN1>— liTABILTtT   OT    MaBTEB— AUTO- 

iioBiix  Accident. 

The  owner  of  an  antomobile  is  not  liable 
for  the  neKlieent  acts  of  his  chauffeur  commit- 
ted when  wrongfully  operating  the  automobile 
outside  the  scope  of  his  employment,  and  con- 
trary to  directions  is  usin?  the  same  in  further- 
ance of  his  own  personal  affairs. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant.  Oent  Die.  U  1217-1221.  1225.  1229; 
Dec.  Dix.  <S=s>302^ 

Appeal  from  District  Court,  Hennepin 
County;  J.  H.  Steele,  Judge. 

Action  by  Scim  D.  Prove  against  E.  A.  Con- 
rad. Verdict  for  plaintiff,  and  from  denial 
of  an  alternative  motion  tat  Judgment  at  a 
new  trial  defendant  appeals.    Reversed. 

Henry  Deutscb,  of  Minneapolis  (Ciiarles  Q. 
liayboum,  of  Minneapolis,  of  counsel),  for 
appellant.  Stiles  A  Devaney,  of  Minneapolis, 
and  Earl  J.  Frisbee,  of  Minneapolis,  for  re- 
spondent. 

BROWN,  O.  3.  Defendant  is  a  real  estate 
dealer  residing  and  doing  business  In  the 
city  of  Minneapolis.  He  owns  and  uses,  in 
connection  witb  such  business  and  for  Us 
personal  ccmvenience,  an  automobile,  and  em- 
ploys a  cbanflFenr  to  operate  the  same.  Plain- 
tUT  was  riding  bis  bicycle  upon  one  of  the 
streets  of  Minneapolis,  and  was  negligently 
and  carelessly  run  down  and  Injured  by  de- 
fendant's car,  driven  by  his  chauffeur.  He 
brought  this  action  to  recover  for  the  Inju- 
ries so  received,  on  the  theory  and  claim  that 
defendant  was  responsible  for  the  conduct 
of  the  chauffeur,  and  liable  for  his  negli- 
gence while  iterating  the  automobile^  Plain- 
tiff had  a  verdict,  and  defendant  appealed 
from  an  order  denying  his  alternative  mo- 
tion for  Judgment  or  a  new  trial. 

There  is  no  controversy  about  the  facts, 
and  it  stands  admitted  that  defendant  owned 
the  automobile,  that  It  was  operated  by  his 
chauffeur,  and  that  plaintiff  was  injured 
through  the  tetter's  negligence.  It  further 
appears  that  the  chauffeur  was  in  the  employ 
of  defendant  and  was  <£Iotbed  with  authority 
to  use  the  automobile  in  connection  with  de- 
fendant's business  and  in  driving  members 
of  his  family  about  the  city,  but  he  was  ex- 
pressly forbidden  tx>  use  the  same  for  his, 
the  chauffeur's  personal  affairs,  and  was  au- 
thorized to  use  it  in  furtherance  of  defend- 
ant's business  only  when  expressly  so  author- 
ized by  defendant  There  is  no  evidence  in 
the  record  to  sustain  the  claim  that  the 
chauffeur  was  in  the  habit  of  taking  and  us- 
ing the  automobile  outside  of  the  business  of 
defendant,  with  the  knowledge  and  consent 
of  defendant  or  otherwise.  On  the  day  of 
the  injury  to  plaintiff  the  diauffeur  had  tak- 


en defendant  to  his  home  In  the  car,  and  was 
then  directed  by  defendant  to  go  to  his  own 
home,  and  after  supper  to  return  to  defend- 
ant's residence  and  take  defendant  and  mem- 
bers of  his  family  to  the  theater.  The  chauf- 
feur did  not  comply  with  these  directions. 
Instead  of  proceeding  directly  to  his  own 
home,  he  drove  past  his  residence  and  some 
eight  or  ten  blocks  beyond,  on  a  mission  of 
his  own,  and  to  Inform  a  friend  that  he  could 
not  keep  an  engagement  with  him  that  even- 
ing. He  was  some  eight  blocks  beyond  his 
own  home  when  the  accident  in  question  oc- 
curred.   These  facts  are  all  undisputed. 

The  relation  between  the  owner  of  an  au- 
tomobile and  the  pers<m  employed  by  him  to 
operate  it  is  that  of  master  and  servant,  and 
liability  for  injuries  to  third  persons,  caus- 
ed by  the  negligence  of  the  servant  operating 
the  same,  differs  in  no  essential  respect  from 
the  rules  and  principles  of  law  applicable  to 
that  relation.  Efforts  have  been  made  to  ex- 
tend such  rules  of  liability,  by  statute  and 
Judicial  decisions,  on  the  theory  tliat  the  au- 
tomobile is  a  dangerous  instrumentality  re- 
quiring for  the  protection  of  the  public  a 
high  degree  of  care  in  safeguarding  its  use. 
These  efforts  have  not  met  with  success,  and 
the  courts  are  practically  uniform  in  apply- 
ing In  such  cases  the  law  of  master  and  serv- 
ant. Daugherty  v.  Thomas,  174  Mich.  371, 
140  N.  W.  616.  45  L.  B.  A.  (N.  S.)  699,  Ann. 
Cas.  1915A,  U63 ;  Huddy  on  AutomobUes,  t 
30,  and  authorities  there  cited.  The  rule  is 
that  the  master  is  liable  for  the  negligent 
acts  of  his  servant  while  engaged  within  the 
scope  of  his  employment  and  in  furtherance 
of  his  master's  business,  but  he  is  not  liable 
for  acts  committed  outside  of  and  beyond 
such  employment.  So  the  primary  inquiry 
and  test  of  liability  centers  around  the  ques- 
tion whether  at  the  time  complained  of  tiie 
servant  was  pursuing  the  master's  work.  2 
Ruling  Case  Law,  1198.  The  rule  has  been 
applied  by  this  court  in  all  automobile  cases 
heretofore  presented.  Slater  v.  Advance 
Thresher  Co.,  97  Minn.  305,  107  N.  W.  133,  8 
li.  R.  A.  (N.  S.)  598 ;  Ploete  v.  Holt,  124  Minn. 
169, 144  N.  W.  745 ;  Kayser  v.  Van  Nest,  126 
Minn.  277,  146  N.  W.  1091 ;  Gelss  v.  Taxlcab 
Co.,  120  Minn.  368,  139  N.  W.  611,  45L.R.  A. 
(N.  S.)  382. 

The  rule  applies  to  the  case  at  bar.  Plain- 
tiff does  not  otherwise  contend,  though  he 
does  claim  that  the  question  whether  the 
chauffeur  of  defendant  at  the  time  of  the  in- 
Jury  Wiis  engaged  in  the  line  of  his  employ- 
ment was  prc^erly  submitted  to  the  Jury.  In 
this  we  do  not  concur.  It  is  clear  from  the 
facts  stated,  which  are  not  in  dispute,  that 
the  chauffeur  was  not  engaged  In  the  work 
of  his  employment  at  the  time  the  injury  was 
inflicted  upon  plaintiff.  He  had  departed 
from  his  service  for  defendant  and  was  en- 
gaged in  furthering  his  own  interests  and 
in  pursuance  of  his  own  affairs,  and  this  con- 
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trary  to  tbe  directions  oiC' defendant.  This 
view  of  the  case  is  supported  by  numerous 
recent  decisions  of  other  courts.  In  Colwell 
V.  iEtna  Bottling  Co.,  33  R.  I.  631,  82  AtL 
388,  it  appeared  that  the  chatiffeur  had  been 
directed  by  the  owner  of  the  automobile  to 
drive  to  a  garage,  but  instead  of  complying 
with  such  directions  the  chauffeur  used  it 
to  take  a  coemploye  to  his  home  and  to  go  to 
tils  supper,  and  while  doing  so  negligently 
collided  with  another  automobile.  The  court 
held  that  the  chauffeur  was  not  engaged 
within  the  scope  of  his  employment,  and  that 
the  owner  was  not  liable.  In  Steffen  ▼.  Mc- 
Nangbton,  142  Wis.  49,  124  N.  W.  1016,  26  L. 
R.  A.  (N.  S.)  382,  19  Ann.  Cas.  1227,  a  sim- 
ilar situation  was  pres«ited.  The  servant 
in  tliat  case  took  the  automobile  to  go  to 
bis  dinner,  without  the  knowledge  or  consent 
of  the  owner,  and  it  was  held  that  for  the 
time  being  the  relation  of  master  and  servant 
was  suspended  and  the  owner  was  not  liable 
for  the  negligence  of  the  chauffeur  during 
the  time  he  was  thus  engaged.  The  case  of 
Danforth  v.  Fisher,  75  N.  H.  Ill,  71  Atl.  535, 
21  L.  R.  A.  (N.  S.)  93,  139  Am.  St  Rep.  670, 
in  many  respects  Is  substantially  similar  to 
the  case  at  bar.  There,  contrary  to  direc- 
tions, the  chauffeur  made  use  of  the  automo- 
bile for  his  personal  purposes  and  the  owner 
was  held  not  liable  for  his  negligence.  See, 
also,  Symington  v.  Sipes,  121  Md.  313,  88  AtL 
134,  47  li.  R.  A.  (N.  S.)  662;  Steffens  v.  Mc^ 
NauiSiton,  142  Wis.  49,  124  N.  W.  1016,  26 
L.  R.  A.  (N.  S.)  382,  19  Ann.  Oases,  1227,  and 
anthorities  cited  In  the  notes.  Slna  v.  Carl- 
son, 120  Minn.  283,  139  N.  W.  601,  is  not  In 
point,  and  Rudd  t.  Fox,  112  Minn.  477,  128 
N.  W.  676,  is  dearly  distinguishable  in  its 
facts.  Ritchie  v.  Waller,  63  Conn.  155,  28 
Atl.  20,  27  L.  R.  A.  161,  38  Am.  St  Rep.  361, 
cited  and  relied  upon  by  plaintiff,  presented 
a  state  of  facts  entirely  dissimilar  to  those 
in  the  case  at  bar.  In  that  case  the  serv- 
ant had  proceeded  in  the  course  of  his  em- 
ployment over  a  route  different  from  that 
usually  followed,  and  it  was  held  that  the  de- 
parture was  not  such  as  to  suspend  the  rela- 
tion of  master  and  servant  The  case  is  not 
here  In  point 

We  are  not  called  upon  in  the  case  at  bar 
to  consider  the  effect  of  a  failure  of  a  serv- 
ant in  the  operation  of  his  master's  automo- 
bile to  follow  the  nsuaH  and  customary  routes 
of  travel.  Such  Is  not  the  situation  here 
presented.  Here  the  servant  had  wholly  de- 
parted from  his  employment  and  proceeded 
beyond  his  destination  upon  an  errand  of  his 
own.  In  the  absence  of  some  evidence  that 
the  chauffeur  was  permitted  by  defendant  to 
use  the  automobile  for  his  own  purposes,  or- 
did  so  with  the  knowledge  and  acquiescence 
Of  defendant,  the  nonliability  of  defendant, 
within  the  rule  and  authorities  cited,  la  dear. 


It  Is  not  a  case  for  final  jcdgment,  and  a 
new  trial  will  be  ordered. 
Order  reversed. 

TREBESCH  v.  TREBESCH  et  aL 
(No.  19302  [209].) 

(Supreme  Court  of  Minnesota.    July  16,  1915.) 


(Syllalui  ly  the  Oouri.) 

1.  Paju>i.  Gut  of  Land. 
A  father,  living  on  a  farm  and  owning  an- 
other quarter  section  <rf  land,  told  an  unmar- 
ried son  that  if  he  would  stay  and  work  on 
the  farm  until  he  married,  and  would  agree 
to  pay  certain  installments  of  the  unpaid  pui> 
chase  price  of  the  quarter  section,  he  would 
give  liim  tlie  quarter  section  of  land  upon  hia 
marriage.  The  son  accordingly  remained  and 
worked  on  the  farm  until  more  than  three 
years  after  his  majority,  and  made  no  charge 
for  his  services.  After  the  son's  marriage  the 
father  made  him  a  parol  gift  of  the  land  and 
delivered  possession.  In  pursnance  of  the  gUt 
the  son  entered  into  possession,  held  such 
premises  for  14  years,  made  permanent  improve- 
ments of  the  value  of  $200,  and  allowed  any 
claim  for  services  to  be  barred  by  the  statute 
of  limitations. 

2.  GiiTs    «=»25— Verbal   Gift    of   Land — 
Validitt. 

To  constitute  a  valid  transfer  of  land  by 
verbal  gift,  there  must  be  a  gift  executed  by 
delivery  of  possession,  an  acceptance  of  tbe 
gift  and  performance  of  such  acts  in  reliance 
thereon  that  it  would  work  a  substantial  in- 
justice to  hold  tlie  gift  void. 
lEd.  Note. — For  other  cases,  see  Gilts,  Gent. 
(tUg^.  f  j  43-48 ;   Dec.  Dig.  «=»25.] 

3.  Fbauds,   Statute  or  «=>129— E<ittitabia 
- ,  -Estoppel, 

The  doctrine  rests  on  the  ground  that  un- 
der sudi  circumstances  it  would  be  a  virtual 
fraud  to  interpose  the  statute  as  a  bar  to  plain- 
tiff's remedial  right 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  |§  287-292,  303,  306-^OS, 
310-312,  314,  318-320,  322,  323,  325,  326 ;  Dec. 
Dig.  <S=>120.] 

4.  Frauds,  Statutk  of  «=9l58— Pabol  Out 
— Validation— Part  Performance. 

Evidence  that  the  donee,  in  reliance  on 
the  gift,  rendered  personal  services  of  a  char- 
acter not  intended  to  be  measured  by  a  money 
standard,  and  the  value  of  which  it  is  impossi- 
ble to  estimate  in  money,  and  that  he  allowed 
the  statute  of  limitations  to  t>ar  the  assertion 
of  any  claim  for  such  services,  accepted  the 
gift  occupied  the  land  for  14  years,  and  made 
permanent  improvements  ttiereon,  is  suffici^it 
to  show  part  performance. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute <tf,  Gent  Dig.  f§  373-376 ;  Dec.Dig.  <S=»158.] 

6.  Landlord  and  Tenant  «=>66— Titlx  of 
Landlord— Estoppel. 
-  The  taking  of  a  written  lease  of  premises 
by  one  in  possession  under  a  claim  of  title  ad- 
verse or  hostile  to  that  of  the  lessor  does  not 
estop  the  lessee  from  setting  up  title  in  himself. 
[Ed.    Note.— For   other   cases,    see   Landlord 
and  Tenant  Cent  Dig.  §|  199-209;   Dec.  Dig. 

«=»Ga] 

{Additional  Byllabut  hy  Editorial  Staff.) 

6.  Frauds,  Statute  of  «=»129— "Part  Per- 
.   fobmance"    —   Aorbeurnts      JReoardino 
Rbaltt. 
^  ^.  ...  ..  ,  ^  .  The  term  "part  performance,"  as  used  in 

and  the  order  denying  a  new  trial  must  be   relation   to   the   operation  of   the   statute    of 
reversed.  I  frauds,  is  really  a  misnomer.    The  term  is  used 
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as  a.  short  and  conTenient  atatamant  of  a  gen- 
eral grrouDd  ander  which  verbal  axreementa  re- 
garding real  estate  are  enforced. 

{Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  {{  287-292,  303,  306-308, 
310-312,  814, 818-820,  322,  S2S,  325,  326;  Dec 
Dig.  «=Pl20. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Part  Performance.] 

Appeal  from  District  Court,  Bedwood 
County;  I.  M.  Olsen,  Judge. 

Action  by  Herman  Trebesch  against  Cbria- 
tian  Trebescb  and  others.  From  Judgment 
for  plaintur,  defendants  appeal.    Affirmed. 

Somsen,  Dempeey  ft  Mueller,  of  New  THm, 
tM  appellants.  Albert  H.  Enersen,  of  Lam- 
berton,  and  Moonan  &  Moonan,  of  Waseca, 
for  respondent 

HALLAM,  J.  [1]  1.  About  1885,  Cbrlstian 
Trebesch  and  his  wife  pnrdiased  a  quarter 
section  of  land  in  Redwood  county.  Abont 
two  years  later  they  bought  a  second  quar- 
ter. Title  to  both  was  talcen  in  the  name  of 
Mrs.  Trebeedi.  For  years  they  worked  tiie 
half  section  as  one  farm,  living  upon  It  as  the 
family  homestead.  In  1891,  Christian  Tre- 
besch bought  In  his  own  name  a  third  quar- 
ter section.  The  price  was  $10  an  acre.  Part 
of  the  price  was  paid  down.  The  balance 
was  distributed  owe  10  years,  in  annual  pay- 
ments of  1125  each.  There  were  five  dill- 
dren.  The  oldest.  Fwdinand,  lived  on  the 
farm  only  at  Irregular  intervals.  The  next 
oldest,  Charlee,  never  lived  on  the  farm  at 
aU.  The  next  oldest,  Tina,  was  married  a 
few  months  after  the  family  moved  on  the 
farm.  PlaintUf,  the  next  oldest,  went  on  the 
farm  a  young  t>oy,  and  continued  working 
there  with  his  parents  until  he  married,  in 
January,  1888,  at  the  age  of  over  24  years. 
Hie  youngest,  Fred,  worked  on  the  farm  un- 
til the  year  1890,  at  which  time  be  married, 
at  the  age  of  21,  and  rented  the  farm  from 
his  itarents.  During  the  years  of  their  boy- 
hood and  young  manhood  plaintiff  and  Fred 
were  the  main  reliance  of  the  family  on  the 
farm.  PlalntifC's  services  were  greater  than 
those  of  Fred.  He  continued  In  the  service 
of  the  jmrenta  on  the  farm  until  past  24, 
whereas  Fred  quit  at  21. 

When  plaintiff  married.  In  January,  1888, 
he  and  his  wife  moved  upon  the  quarter  sec- 
tion last  purchased  and  occupied  It  as  their 
home.  This  Is  the  land  here  in  controversy. 
Plaintiff  claims  title  to  it  He  has  no  deed 
or  other  document  of  title.  The  evidence  Is 
ample,  however,  to  prove  the  following  state 
of  facts:  Some  years  before  platntUf's  mar- 
riage the  father  told  the  son  that  he  bad 
bought  this  quarter  section  of  land  for  him, 
and  that  if  be  would  stay  and  worli  on  the 
farm  until  he  married,  and  would  agree  from 
the  time  of  his  marriage  to  make  any  re- 
maining payments  due  upon  the  land  and 
pay  the  taxes  thereon,  that  he  (the  father) 
would  give  the  son  the  land.  Pursuant  to 
this  understanding,  the  son  worked  on  the 


home  farm  during  the  yean  between  the  time 
of  his  majority  and  the  tbne  of  his  marriage 
and  made  no  charge  for  his  services.  That 
after  the  son's  marriage  the  father,  in  ap- 
propriate language,  gave  the  land  to  the  son 
and  delivered  possession  to  him,  and  the  son 
entered  into  possession,  pursuant  to  said  oral 
understanding  or  gift  and  had  sole  and  ax- 
elusive  possession  under  claim  of  title  for 
more  than  14  yean ;  that  he  paid  the  taxes 
on  the  land  for  each  year  while  in  possession 
up  to  the  ta:ns  for  the  year  1812,  and  to  the 
amount  of  |400,  made  the  last  four  payments 
on  the  land,  whicb,  with  interest,  amounted 
to  $662,  and  made  permanent  improrements 
at  a  cost  and  of  the  value  of  more  than  $200. 
In  these  paymraits  he  was  to  some  extent  aid- 
ed by  his  mother.  He  never  paid  rent  for 
the  premises  and  bis  parents  never  demand- 
ed any.  On  November  6,  1901,  the  last  pay- 
ment was  made  to  the  land  company,  and  a 
deed  was  made  by  the  company  to  the  father. 
Some  time  during  the  year  1901  the  father 
received  an  injury  that  rendered  him  incom- 
petent, and  from  this  he  has  never  recovered. 
The  trial  court  held  that  plaintiff  was  the 
owner  of  the  land. 

[2]  2.  The  law  on  this  subject  Is  well  set- 
tled by  previous  decisions  of  this  court  The 
transaction  can  hardly  be  considered  a  sale. 
The  alleged  agreement  made  prior  to  plain- 
tiff's marriage,  and  before  possession  was 
taken,  was  not  enforceable.  If  the  trans- 
action is  effective  at  all,  it  is  as  a  gift  of 
the  father's  intM«st  in  the  land  prompted  by 
the  rendition  of  services  and  the  other  con- 
siderations mentioned.  To  constitute  a  valid 
transfer  of  land  by  verbal  gift  there  must  be 
a  gift  completely  executed  by  delivery  <NC 
possession,  and  performance  of  some  acts 
sufficient  to  take  the  case  out  of  the  statute 
of  frauda  The  performance  necessary  for 
this  purpose  must  t>e  an  acceptance,  a  taking 
of  possession  under  and  in  reliance  tijfoa  the 
gift  and  the  doing  of  such  acts  in  reliance 
there<m  that  it  would  work  a  substantial  in- 
justice to  hold  the  gift  void.  Snow  v.  Snow, 
08  Minn.  348,  108  N.  W.  285;  Hayes  v. 
Hayes,  126  Minn.  388, 148  N.  W.  125. 

[3]  3.  It  was  said  in  one  case^  "The  whole 
doctrine  (of  part  performance)  rests  on  th» 
principle  of  fraud."  Brown  v.  Hoag,  85 
Minn.  373,  29  N.  W.  136.  In  another  case  it 
was  said  there  must  be  something  to  impute 
to  the  vendor  "wrcmgful  intent,  which  alone 
furnishes  an  occasion  for  the  interference  of 
equity  to  enforce  verbal  agreements."  Town- 
send  V.  Fenton,  82  Minn.  482,  21  N.  W.  726. 
Other  cases  rest  the  doctrine  on  the  ground 
of  estoppel  rather  than  fraud.  Jorgenson  v. 
Jorgenson,  81  Minn.  428,  84  N.  W.  221 ;  Snow 
V.  Snow,  98  Minn.  348,  106  N.  W.  295.  But 
the  difference  is  mostly  one  of  names.  The 
ground  upon  which  the  remedy  rests  is  in 
reality  that  of  "equitable  fraud";  not  an 
antecedent  fraud  consciously  Intended  by  the 
donor  in  making  the  gift,  but  a  fraud  inher- 
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ing  In  tlie  conaequence  of  setting  np  the  stat- 
ute, for  It  would  be  a  Virtual  fraud  for  tbe 
defendant,  after  permitting  the  acts  of  part 
performance,  to  Interpose  the  statute  as  a 
bar  to  tbe  plaintiff's  remedial  right  4  Pome- 
roy,  Eq.  Juris.  §  1409;  Horn  y.  Ludington,  32 
Wis.  73.  This  does  not  differ  much  from  the 
doctrine  of  estoppel,  for,  although  fraudu- 
lent Intent  is  not  an  essential  element  of 
the  conduct  working  an  equitable  estoppel 
(Dimond  v.  Manhelm,  61  Minn.  178,  83  N.  W. 
495),  yet  in  every  case  of  equitable  estoppel 
"It  may  with  perfect  propriety  be  said  that 
It  would  be  fraudulent  for  the  party  to  re- 
pudiate his  conduct,  and  to  assert  a  right  or 
claim  In  contrayention  thereof."  2  Pom.  Eq. 
Jur.  I  805;  Brown  v.  Hoag,  35  Minn.  873,  29 
N.  W.  135. 

[4, «]  4.  The  term  "part  performance"  is 
really  a  misnomer.  The  term  Is  used  "as  a 
short  and  convenl^it  statement  of  the  gen- 
eral ground  upon  which  Tcrbal  agreements 
regarding  real  estate  are  enforced."  Veum 
V.  Sheeran,  95  Minn.  316,  319,  104  N.  W.  135, 
136.  As  to  the  acts  necessary  to  constitute 
"part  performance,"  It  is  held  that  the  mak- 
ing of  permanent  improvements  is  sufficient 
In  one  case  the  plowing  of  75  acres  of  land, 
work  of  the  reasonable  value  of  $3  an  aere, 
was  held  sufficient  Gill  v.  Newell,  18  Minn. 
462  (Gil.  43<».  The  rendition  of  personal 
services  of  such  a  character  that  they  were 
not  intended  to  foe  measured  by  a  money 
standard,  and  the  value  of  which  Is  impos- 
sible to  estimate  in  money,  has  been  held  suf- 
ficient This  Is  especially  true  if  the  stat- 
ute of  limitations  has  barred  the  assertion  of 
any  claim  for  such  services.  SHngeriand  v. 
Sllngerland,  39  Minn.  197,  39  N.  W.  146; 
Svanbnrg  v.  Fosseen,  76  Minn.  860,  78  N.  W. 
4,  43  li.  R.  A.  427,  74  Am.  St  Rep.  490.  In 
this  case  there  was  a  small  amount  of  per- 
manent Improvement  upon  the-  land,  but 
there  was  a  mwib  larger  element  of  personal 
service,  the  service  of  a  dutiful  son  upon  a 
farm,  a  service  not  Intended  to  be  measured 
In  money,  and  never  Intended  to  be  comjien- 
sated  In  money.  The  statute  of  limitations 
long  ago  barred  the  assertion  of  any  claim 
on  account  <^  these  services.  We  tbink  the 
acts  of  "part  performance"  sufficient 

[5]  5.  We  hate  not  overlooked  the  fact  that 
In  September,  1912,  tbe  guardian  made  claim 
to  title  to  the  premises,  and  demanded  an  ac- 
counting of  plaintiff.  Plaintiff  from  the  out- 
set of  this  negotiation  claimed  to  own  the 
land,  but  finally  yielded  to  the  demands  of 
the  guardian  and  rendered  a  rough  account- 
ing and  entered  Into  a  written  lease,  by 
which  he  leased  the  land  of  the  guardian  for 
the  ensuing  year.  Under  the  rules  of  the 
common  law  this  conduct,  in'-attornlng  to  the 
guardian  of  his  father's  estate  as  a  tenant,' 
would  have  operated  as  an  estoppel,  ■preclud- 
ing him  from  thereafter  denying  the  title  of 
his  father,  or  of  aasertlng  title  in  himself  a:a 
against  his  father.     Sage  v.  Halverson,  72 


Minn.  294,  79  N.  W.  229.  This  nfle  has  been 
changed  by  statute  In  this  state.  G.  S.  1913, 
i  6808,  provides  that  the  estoppel  of  a  tenant 
"shall  not  apply  to  any  lessee  who,  at  and 
prior  to  the  lease.  Is  in  pocsesslon  of  tbe 
premises  under  a  claim  of  title  adverse  or 
hostile  to  that  of  the  lessor."  This  Is  such  a 
case.  Under  the  statute,  the  conduct  of  de- 
fendant In  taking  this  lease  did  not  estop 
him  from  asserting  title  In  himself.  Never- 
theless such  conduct  is  still  strong  erldenoe 
against  plaintiff,  in  the  nature  of  an  admis- 
sion contradictory  to  the  claim  of  title  which 
he  now  asserts.  The  trial  court  plainly  real- 
ized this  fact,  but  considered  that  this  evi- 
dence was,  under  the  drcumstanceci,  not  con- 
clusive against  him.  Plaintiff  was. little  ac- 
customed to  business.  The  defendant  guard- 
ian wa.a  a  business  mahof  standing.  In  this 
negotiation  he  was  accompanied  and  aseAsted 
by  a  banker  whom  plaintiff  had  known  and 
respected  for  years.  These  men  did  not  in- 
tend to  Impose  on  plaintiff.  They  were  quite 
above  any  such  thing.  But  they  were  im- 
bued with  the  belief  that  without  documen- 
tary evidence  plaintiff  could  Itave  no  title, 
and  they  convinced  plaintiff  of  this  fact  All 
of  them  were  mistaken  upon  this  question  of 
law.  The  conduct  of  plaintiff  In  taking  a 
written  Ifiaae  of  the  premises  was  not  conclu- 
sive against  him,  and  the  evidence  sustains 
the  decision  of  the  court  that  plaintiff  luul 
acquired  title  to  tbe  land. 
.  Judgment  affirmed. 


MASTIN  V.  MAY  et  aL    (No.  19289  [199].) 

(Supreme  Court  of  Minnesota.     July  9,  1915.) 

(Syllaiut  by  the  Court.) 

1.  APFBAI.  AN9    Brbob    «=b161— W^ivcb    Of 

BlQHT— ACCBPTANCB  OF  BkNJSFITS. 

Wbere  specific  relief  is  by  a  judgment 
granted  to  both  plaintitf  and  defendant^  and 
□nder  the  issues  in  the  action  tbe  relief  so 
grwited  is  not  wholly .  indeoendent,  but  so  re- 
lated that  the  relief  granted  to  one  of  the  par- 
ties is  dependent  upon  the  extent  of  tbe  relief 
granted  the  ottier,  the  acceptance  of  such  relief 
in  BO  far  as  favorable  precludes  tfa«  right  of 
appeal  as  to  tbe  party  so  accepting.. 

[Ed.  >'ote.— For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  i|  979-983  ^  Dec.  Dig.  €=» 
161.] 

2.  APPEAX,  Awn   Ebbob   <g=>162— Waiveb   or 
Right— AccEPtANOB  or  Benefits. 

In  an  action  of  ejectment  judgment  was 
awarded  to  plaintiff  for  the  posaewion  of  tbe 
laAd,  and  for  $600  for  tbe  value  of  the  use 
thereof  while  detained  by  defendants,  less  the 
sum  of  $250  awarded  to  defendants  tor  better- 
ments. Plaintiff  accepted  the  money  award, 
and  then  appealed  from  tbe  judgment,  seeking 
thereby  to  contest  the  allowance  of  $250  to 
defendants.  It  is  held  that  by  such  acceptance 
plaintiff  waived  the  right  of  appeal. 
'  (Kd.  Note.— For  other  casest  see  Appeal  sod 
Error,  Cent.  Dig.  §{  179,  981,  082,  fc4-090; 
Dec.  Dig.  <S=3l62,]        .  . 

3.  Appea;,  AMU   Ebbob  <^:p799— Motioit  to 

Dismiss— Affidavits.  . 

The  question  was  properly  presented  to  the 
court  on  a   inotion  to  dismiss  the  appeal  by 
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affidavits  Bbowiag  tbe  pKymcnt  to  defendaitt* 
and  the  acceptance  by  plaintiff,  and  the  fact 
that  plaintiff  bad  not  formally  satisfied  the  jndg^ 
ment  of  record  is  not  important. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  S158-3160 ;  Dec.  Dig.  «=» 
T99.] 

Appeal  from  District  Court,  Dalcota  Coun- 
ty;  Albert  Johnson,  Judge- 
Action  by  C.  p.  Mastin  against  A.  W.  May 
and  others  to  recover  possession  of  certain 
real  estate. .  Judgnent  for  the  plalntlfl  for 
the  possession  of  the  land  and  the  value,  of 
tbe  use,  leas  an  award  to  defendants  for  bet- 
termentst  and  plaintiff  appeals.  Appeal  dis- 
missed. 

See,  also,  127  Mlnxk  93, 148  N.  W.  883. 

S.  R.  Child  and  Sherman  Child,  both  of 
Minneapolis,  for  appellant  Charles  B.  Pye, 
of  Nortkfleld,  for  Respondents. 

BBOWN,  a  J.  1Mb  action  was  brought  to 
recover  tbe  possession  of  certain  real  propqi:' 
ty,  and  for  the  value  of  the  use  and  occupa- 
tUin  thereof  by  defendants,  who,  the  com- 
plaint alleged,  wrongfully  enteced  into  tbe 
possession  of  the  same  to  tbe  exeluslon  of 
plaintiff.  For  such  use  and  occupation  plain.- 
tiff  demanded  Judgment  for  $1,000.  Defend- 
ants aaowered  setting  up  certain  foets  rda- 
tlve  to  negotiations  between  the  parties  look- 
ing to  a  purchase  of  the. property  by  defend- 
ants, under  and  pending  which  negotiations; 
and  in  rdlanoe  upon  the  completion  thereof, 
defendants  were  given  the  possession  of  the 
property;  that  during  such  possession  and 
prior  to  the  abandonment  of  the  negodations 
defendants  made  certain  permanent  improve- 
ments upon  tjie  property  of  tiie  value  of 
$800;  thkt  defendanu  were  at  all  times 
ready  and  willing  to  itarry  out  the  «ontract 
of  purchase)  as  embodied  in  the  negotiatlona 
tberefor ;  and  that  plaintiff  refused  to  conn- 
ply  tberewlth.  They  demanded  as  relief  that 
specific  performancer  of  the  contract  be  de- 
creed, and,  in  case  sticb  xeUef  was  refused, 
tbat  defetndaats  recover  df  plaintiff  the  value 
of  tbe  improvenwBLts  made  by  them  upon 
the  pnmise8< .  and  otber  expenses  Inmrred,. 
amounting  in  ail  to  $1,900.  Tbe  trial  court 
foond  as  facts  that  negotiations  for  the  pur- 
chase of  the  property  did  not  constitute  a 
contract  of  sale;  that' tbe  mlads  ot  the  par- 
ties never  otiet  upvn  the  terms  thereof,  yet 
that  defecdanti  in  good  faith  and  in  reliance 
upon  consummation  of  tbe  same,  aftet  being 
granted  tbe  poSBesslon  of  the  property,  made 
permanent  improfrements  thereon  of  tbe 
ralue  of  ¥230!.  onie  court  further  found.  In 
addition  to  awarding  possession-  of  the  prop- 
erty to  plaintiff,  that  tbe  value  of  tbe  use 
thereof  .while  in  tbe  possession  of  defendants 
was  tbe  sum  -of  $600.  Judgment  was  ao- 
oordingly  ordered  In  plaintiff's  favor  for  tbe 
possession  of  tbe  property,  together  with 
tbe  sum.  of  $600,  and  tbe  costs  of  tbe  action, 
less  tbe  value  ot  tbe  Improvements  so  made 
by  defendants.  .Judgment  waa  so  entered  on 


motion  of  plaintiff's  attorney  on  August  26, 
1914.  Thereafter,  on  September  29,  1914,  to 
avoid  the  issuance  of  an  execution,  defend- 
ants, through  their  attorney,  forwarded  to 
the  derk  of  tbe  district  court  a  check  for  the 
fall  amount  of  tbe  Judgment,  with  costs, 
with  Instructions  to  pay  the  money  over  to 
tbe  plaintiff  upon  the  satisfaction  of  tbe 
judgment  The  clerk  forwarded  the  check 
to  plaintiff's  attorney,  who  cashed  tbe  same,  , 
and  received  the  money  tiiereon.  "Bie  Judg- 
ment was  not,  however,  formally  satisfied, 
and  now  remains  upon  tbe  record  as  of  full 
force  and  effect  On  February  26,  1915, 
long  subsequent  to  this  payment,  but  within 
the  time  for  appeal,  plaintiff  appealed  from 
the  Judgment  "and  whole  thereof."  Defend- 
ants move  to  dismiss  thie  appeal  on  tbe 
ground  that  the  acceptance  by  plaintiff  of  the 
benefits  granted  by  the  Judgment  was  a 
waiver  of  tbe  right  of  appeal.  The  motion 
should  be  granted. 

[1]  It  Is  a  well-settled  rule  of  general  ai>- 
plicatlon  that  tbe  acceptance  of  benefits 
granted  by  a  judgment  precludes  tbe  right 
of  appeal  therefrom.  The.  rule  exists  by  stat- 
ute in  some  of  the  states,  and  In  other  states, 
as  in  this,  by  rule  of  co^rt  Babcock  v.  Ban- 
ning, 3  Minn.  191  (Gil.  123);  2  B.  C.  I*  44; 
Harte  v.  Castetter,  88  Neb.  571,  57  N.  W. 
381 ;  Webster  v.  St  Croi^  Co.  et  al.,  71  Wis. 
317,  36  N.  W.  864;  Laird  v.  Glffln,  84  Wis. 
286,  54  N.  W.  684;  Pterk  Association  v.  BaU- 
way  C5o.»  164  Mich.  74,  129  N.  W.  353,  83  I* 
E.  A.  (N.  S.)  250.  It  has  frequently  been  ap- 
plied in  actions  ot  ejectment  where  the  ap- 
peUant  has  accepted  and  recelyed  tbe  beaa^ 
fits  of  tbe  Judgment  in  so  far  as  favorable  to 
him.  Albright  t.  Oyster,  60  Fed.  644,  9  C.  C. 
A.  173;  Babbitt  v.  Corby,  13  Kan.  612;  HaU 
V.  tacy,  37  Pa.  366;  Bolen  v.  Cumby,  53  Ark. 
514,  14  S.  W.  926;  Gray  v.  Smith,  17  Neb. 
682,  24  N.  W.  340;  Tyler  v.  Shea,  4  N.  D.  377, 
61  N.  W.  468,  50  Am.  St  Bep.  660;  and  the 
authoritieB  dted  in  McKain  v.  Mullen,  65  W. 
Va.  558,  64  S.  E.  829,  29  L.  B.  A.  (N.  S.)  2. 
The  rule  has  its  limitations  and  exceptions, 
depending  upon  the  facts  of  the  particular 
case.  Tyler  v.  Shea,  supra.  For  instance, 
where  the  part  ot  the  Judgment  accepted  is 
independent  of,  and  has  no  relation  to  the 
part  which  is  adverse,  that  which  is  favor- 
able may  be  accepted  witbout  prejudicing  the 
right  of  appeal  as  to.  that  which  is  adverse. 

[J]  The  exception  does  not  apply  to  the 
case  at  bar.  The  amount  awarded  plaintiff 
tor  the  use  and  occupation  of  fbe  land  was 
not  an  independent  issue  in  ttie  case,  but 
was  related  to,  and  In  a  measure  controlled 
by,  the  further  issue,  namely,  whether  de- 
fendants were  entitled  to  reduce  the  same^ 
by  way  of  offset,  to  ^be  extent  of  tbe  value 
oi  improvements  made  by  them  upon  the 
premises.  Nor.  will  tbe  court  in  such  case 
go  Into  the  record  for  the  purpose  of  ascer- 
taining or  determining  the  merits  of  the  ad- 
verse part  of  the  Judgment    The.  acceptance 
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of  tile  benefits  bars  tbe  appeal,  and  there  tbe 
matter  ends. 

[3]  The  point  Is  made  by  appellant  that  re- 
spondents waived  the  right  to  move  for  a  dis- 
missal by  not  presenting  their  motion  on  the 
opening  day  of  the  term,  and  by  the  delay 
in  making  it;  and,  further,  that  the  Judg- 
ment has  not  been  satisfied  of  record,  and 
that  the  court  is  without  power  to  inquire 
into  the  question  of  payment  on  this  appeal. 
These  contentions  are  not  sound.  It  was  not 
necessary  that  the  motion  be  made  on  tbe 
opening  day  of  the  term,  and  the  delay  in 
presenting  the  matter  is  sufficiently  explain- 
ed by  the  affidavits.  Todd  t.  Bettingen,  102 
Minn.  260,  113  N.  W.  906,  18  L.  R.  A.  (N.  S.) 
263,  is  distinguishable  in  its  facts.  The  mat- 
ter was  properly  submitted  on  affidavits,  and 
it  is  not  important  that  the  Judgment  has 
not  formally  been  satisfied  of  record.  The 
question  was  so  submitted  in  Babcock  v. 
Banning,  3  Minn.  191  (Gil.  123). 

Appeal  dismissed. 

SCHAIiLER,  J.,  took  no  part 


TBLTORD  V.  PENNSYLVANIA  IRON  ft 

STEEL  CO.  et  al.  (two  cases). 

(Nos.  19362,  19363  [286,  237j.) 

(Supreme  Court  of  Mimiesota.    July  16,  191S.) 

(ByUabtu  by  th€  Court.) 

1.  Taxation  «s»704— Tax  Salb— Notick  or 
Rkdemption— Amount. 

A  notice  of  expiration  of  redemption  from 
a  tax  sale  which  imposes  upon  the  redemptioner 
the  burden  of  determining  which  of  two  amounts 
stated  therein  as  necessary  to  redeem  is  correct 
does  not  comply  with  the  statutes  upon  the 
subject  and  is  insufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Si  1418-1423;  Dec.  Dig.  *=>704.1 

2.  Taxation  «=»704— Tax  Saub— Nona:  o» 
Redbmption — Cebtaintt. 

The  notice  in  this  respect  must  be  definite 
and  specific  and  free  from  doul>t  and  uncer- 
tainty. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  St  1418-1423;  Dec.  Dig.  «=»704.I 

8.  Judgment  «=9678,  713— Conclusiveness— 
Pebbons  Concluded  —  Privity  —  Mattebs 
Gonci.t;dbi>— RiQHT  Which  Miobt  be  Lax- 
ioated. 

A  judgment  in  an  action  to  determine  tbe 
title  to  real  property  is  conclusiTe  of  tbe  rights 
of  all  parties  to  the  action  and  those  in  privity 
with  Uicm,  and  iscludes  all  rights  or  interests 
in  the  property  which  were  or  could  have  been 
litigated  therein. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1068, 1066,  1009,  1195-1199,  122j, 
1284-1237,  m9, 1241,  1247;  Dee.  Dig.  «es>678, 
713.] 

4.  JnoaiCEIfT  «sa6(i2— CoHOLUBITEinESS— Fn- 
SONS  CONCLUOSO. 

Intervener  in  this  action,  claiming  certaia 
rights  and  interests  in  the  land  la  controver- 
sy, conveyed  the  same  to  a  third  person  to  en- 
able such  third  person  to  perfect  tbe  tiue;  such 
third  person  thereupon  brought  an  action  to 
quiet  title  to  the  land,  making  defendants  Stub- 
ler,  under  whom  intervener  now  claims,  parties 
defendant;   judgment  was  rendered  to  the  eCect 


that  defMdants  were  the  owners  at  the  land 
free  and  clear  of  all  claims  on  the  part  of 
plaintiff  in  the  action,  who  was  prosecuting  the 
same  in  the  interests  of  intervener. 

It  is  held  that  tlie  judgment  forever  barred 
and  extinguished  all  rights  intervener  may  have 
had  in  or  to  tbe  land,  including  the  right  to  ter- 
minate the  Stubler  title  by  redemption  as  their 
mortgagor. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  SI  120&-1206;  Dec  Dig.  «=»682.] 

Appeal  from  District  Ooort  St  Louis  Coun- 
ty;   Bert  Feeler,  Judge. 

Action  by  W.  S.  Telford  against  the  Penn- 
sylvania Iron  &  Steti  Company  and  others  to 
determine  adverse  claims  to  certain  real 
property,  in  which  Charles  McGlUis  inter- 
vened, claiming  the  property.  From  a  Judg- 
ment determining  title  to  the  property,  the 
plaintiff  and  intervener  separately  appeal. 
Affirmed  on  both  appeals. 

B.  P.  Towne,  T.  J.  Davis,  and  B.  L.  ESm- 
ball,  all  of  Duluth,  for  appellant  Telford. 
John  Heitmann,  of  Duluth,  and  Frank  E. 
McGray  and  W.  B.  Douglas,  both  of  St  Paul, 
for  appellant  McGlUls.  H.  F.  Greene  and 
Wm.  P.  Harrison,  both  of  Duluth,  for  re- 
spondents. 

BROWN,  O.  J.  Action  to  determine  ad- 
verse clalnis  to  certain  real  property  sltaat- 
ed  in  St.  Loids  county.  The  land  is  owned 
by  several  persons  in  undivided  interests, 
and  the  case  in  this  coort  resolves  Itself  into 
two  separate  controversies,  namely:  (1)  Be- 
tween plaintUC,  and  the  defendants  Stubler 
and  the  intervener,  who  Join  in  contesting 
the  TsUdlty  of  plaintUTs  title  to  a  part  of 
the  land;  and  (2)  betwe«i  defendants  Stub- 
ler and  Intervener,  as  to  a  part  of  the  land 
not  owned  by  plaintiff.  Plaintiff  claimed  to 
own  an  undivided  nine-twelfths  of  the  land, 
bat  tbe  court  awarded  to  him  title  to  eight- 
twelfths  only,  the  remaining  one-twelfth 
dalmed  by  him  being  awarded  to  one  of  the 
Stnblera.  As  against  the  Stublers  the  inter- 
vener daims  the  right  to  extingaish  their 
title  by  redemption  as  mortgagor.  The  tri- 
al court  held  that  tbe  intervener  had  no 
claim  to  this  property,  or  right  to  redeem  for 
the  Stnblers,  and  he  appealed  from  an  order 
denying  his  alternative  motion  for  Judgment 
or  for  a  new  trial.  Plaintiff  also  appealed 
from  an  order  denying  a  new  trial  of  the  is- 
soe  involving  the  one-twelfth  Interoit  award- 
ed to  the  Stublers. 

[1,2]  1.  Plaintiffs'  claim  of  ownership  of 
the  particular  one-twelfth  interest  was  found- 
ed upon  a  tax  title,  the  validtty  of  which 
was  challenged  by  defendants  Stubler  and 
the  intervener.  The  question  whether  it  is 
valid  depends  wholly  upon  the  soffldency  or 
insufficiency  of  the  notice  of  expiration  of  le- 
demptiOD.  If  the  notice  is  sufficient  under 
the  statutes  the  title  Is  valid ;  if  insnffident 
and  not  in  compliance  with  the  statutes,  tbe 
title  is  invalid,  and  the  trial  coart  property 
adjudged  tlUe  in  the  Stnblers. 
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The  tax  sale  ander  which  plaintiff  claims 
took  place  ou  May  14,  1906,  and  the  interest 
in  question  was  duly  struck  off  to  the  state, 
and  in  July,  1907,  assigned  to  one  Davis, 
who  subsequently  conveyed  to  plaintiff.  Be- 
fore so  c<Hiveying  to  plaintiff,  Davis  caused 
a  notice  of  expiration  of  redemption  to  be 
given,  the  sufficiency  of  which  is  here  in 
question. 

The  contention  was  made  on  the  argument, 
as  well  as  in  the  briefs,  that  section  47,  c.  2, 
Laws  1902,  applied  to  the  case,  and  tliat  the 
notice  of  redemption  should  have  been  hi 
compliance  with  the  form  therein  prescribed. 
This  claim  is  founded  upon  the  theory  that 
section  956,  R.  L.  1905,  never  became  opera- 
tive because  BUi)erseded  by  chapter  270,  Laws 
1005  (Qen.  St  1913,  {  2149),  the  effect  of 
wlilch,  it  is  claimed,  was  to  revive  chapter  2,. 
Laws  1902,  and,  under  section  6604,  R.  L. 
1905,  must  be  construed  as  amendatory  of 
section  956.  We  refer  to  the  question,  but 
do  not  stop  to  consider  it,  for  we  find,  and 
BO  hold,  that  the  notice  of  redemption  here  in 
question  does  not  comply  with  eitlier  statute. 

This  notice,  so  far  as  material,  is  as  fol- 
lows: 

"That  the  amount  required  to  redeem  said  par- 
cel, exclusive  of  the  coats  to  accrue  upon  this 
notice,  is  the  sum  of  fifty-nine  cents  and  inter- 
est as  provided  by  law  to  the  day  such  redemp- 
tion Is  made,  and  an  delinquent  taxes,  penalties, 
costs  and  interest  accruinK  subsequently  to  said 
assignment.  That  said  delinquent  taxes,  pen- 
alties and  costs  for  the  year  1907  accruing  sub- 
sequent to  said  assignment  amounted  to  the  sum 
of  $297.26  on  May  10,  1909,  and  bears  hiterest 
at  the  rate  of  twelve  per  cent  per  annum  from 
said  May  10,  1909,  to  the  day  such  redemption 
is  made.  That  said  amount  required  to  redeem 
calculated  to  the  date  of  this  notice  is  the  sum 
of  $319.22,  •  *  •  and  the  time  for  redemp- 
tion of  said  parcel  will  expire  sixty  days  after 
the  service  of  this  notice.    •    •    * " 

The  statutes,  both  the  act  of  1902,  and 
section  956,  R.  L.  1905,  require  the  notice  of 
expiration  to  state  the  amount  required  to 
redeem,  and  the  notice  in  this,  as  well  as  all 
other  respects,  must  conform  strictly  to  the 
form  and  contents  as  there  prescribed.  Such 
notices  have  uniformly  been  construed  with 
exactness,  and  errors  therein  held  fatal,  which 
in  any  other  proceeding  would  be  regarded 
as  of  no  Importance.  Klpp  v.  Robinson,  75 
>Ilnn.  1,  77  N.  W.  414;  Merrill  v.  Dearlng, 
32  Minn.  479,  21  N.  W.  721 ;  Lawton  v.  Par- 
ker, 105  Minn.  102,  117  N.  TV.  249;  Johnson 
v.  Fraser,  112  Minn.  127,  127  N.  W.  474,  128 
N.  W.  676;  Shine  v.  Olson,  110  Minn.  44. 
124  N.  "W.  452,  19  Ann.  Cas.  962 ;  De  Laurier 
V.  Stllson,  121  Minn.  339,  141  N.  W.  293. 
It  Is  unnecessary  to  state  In  the  notice  the 
amount  required  to  redeem  at  the  date  there- 
of, though  under  Midland  Co.  v.  Eby,  89 
Minn.  27,  93  N.  W.  707,  it  is  proper  to  do  so. 
provided  there  be  no  uncertainty,  and  the 
amount  stated  Is  left  free  from  doubt  The 
statute  does  not  require  such  statement,  all 
that  it  requires  is  that  the  amount  neces- 
sary to  redeem  be  stated  therein.  This  Is 
found  in  the  amount  of  the  sale,  together 
-witli  subsequent  taxes,  penalties,  and  costs, 


with  interest  When  these  two  amounts  are 
stated,  with  the  date  from  which  to  compute 
the  interest,  there  is  a  full  compliance  with 
the  statute.  But  when  such  amounts  are 
properly  stated  and  are  followed,  as  in  the 
notice  here  before  us,  with  '  the  statement 
"that  the  amount  required  to  redeem  calcu- 
lated to  the  date  of  this  notice"  is  a  certain 
sum  of  money,  which  does  not  correspond 
with  the  specific  items  given,  doubt  appears 
affirmatively  as  to  such  amount,  and  the  no- 
tice does  not  serve  the  purpose  Intended  by 
the  law,  and  is  not  a  compliance  therewith. 
The  notice  in  this  respect  must  be  definite 
and  specific,  and  a  notice  which  imposes  up- 
on the  redemptiouer  the  burden  of  solving  a 
doubt  created  by  a  statement  of  different 
amounts  as  necessary  to  redeem  does  not  an- 
swer the  requirements  of  the  statute,  and  is 
insufficient  The  notice  here  before  us  Is 
wholly  unlike  that  held  sufficient  in  Fortier 
V.  Parry,  160  N.  W.  803.  The  notice  involv- 
ed in  that  case  left  no  doubt  or  uncertainty 
as  to  the  amount  necessary  to  redeem.  We 
therefore  hold  that  the  notice  in  this  case 
was,  for  the  reasons  stated,  insufficient. 

This  disposes  of  the  case  as  between  plain- 
tiff and  defendants  Stubler  and  the  inter- 
vener, who  Joined  In  contesting  the  validity 
of  plaintiff's  tax  title,  and  brings  us  to  the 
issues  t>etween  the  Stnblers  and  the  inter- 
vener. 

[8, 4]  2.  The  facts,  upon  this  branch  of  the 
case,  as  found  by  the  trial  court,  are  sub- 
stantially as  follows: 

Intervener  was  the  patentee  of  this  land, 
having  acquired  his  patent  many  years  ago. 
In  March,  1892,  he  conveyed  the  same  and 
the  whole  thereof  to  the  Pennsylvania  Iron  & 
Steel  Company,  a  Minnesota  corporation,  and 
received  therefor  the  entire  consideration 
agreed  to  be  paid,  except  certain  stock  in 
the  coriwratlon  and  the  sum  of  |300.  The 
taxes  against  the  land  remained  unpaid  for 
several  years,  and  at  a  forfeited  tax  sale 
held  in  June,  1899,  the  land  was  exposed  for 
sala  for  the  delinquent  taxes  for  the  years 
1892  to  1895,  inclusive,  and  the  same  was 
sold  to  intervener,  as  the  highest  bidder,  for 
the  sum  of  $7.25.  Intervener  was  without 
funds  and  was  unable  to  pay  the  amount  of 
his  bid,  and  to  enable  him  to  do  so  he  borrow- 
ed of  defendant  Jacob  Stubler  the  sum  of 
$8.25.  In  making  this  loan  Stubler  was  act- 
ing as  the  agent  of  his  wife,  defendant 
Amelia  Stubler.  To  secure  the  repayment  of 
this  loan.  Intervener  caused  the  tax  sale  cer- 
tificate to  be  issued  in  the  name  of  Mrs. 
Stubler,  and  it  was  so  Issued  and  subsequent- 
ly recorded  In  the  office  of  the  register  of 
deeds.  A  like  certificate  of  sale  was  also  is- 
sued to  intervener,  and  he  caused  this  also  to 
be  recorded  in  the  office  of  the  register  of 
deeds.  The  Issuance  ot  two  certificates  of 
the  same  sale  was  probably  an  error  on  the 
part  of  the  county  auditor,  but  the  fact  re- 
mains that  they  were  issued  and  both  record- 
'ed  as  evidence  of  the  title  and  rights  of  the 
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respectlTe  bolders  thereof.  At  tbls  point  tbe 
trial  court  expressly  toaai  that  for  a  loug 
time  prior  to  said  tax  sale  intervener  had  no 
Interest,  legal  or  equitable,  in  or  to  the  land. 
Intervener  insists  that  this  finding  was  er- 
ror, for  the  reason  that  since  intervener  had 
not  been  paid  the  full  purchase  price  of  the 
land  by  Uie  Pennsylvania  Company,  he  re- 
tained a  vendor's  lien  which  he  had  the  right 
to  protect  either  by  the  payment  of  the  taxes, 
or  to  mortgage  to  the  Stublers  to  obtain  mon- 
ey for  that  purpose.  But  as  we  view  the 
pivotal  question  in  tbe  case  this  particular 
controversy  is  not  important,  and  we  proceed 
with  the  facta  Long  after  intervener  had 
procured  the  issuance  and  record  of  tbe  tax 
sale  certificates,  on  November  17,  1899,  be 
conveyed  the  land  by  warranty  deed  to  one 
Macdonnell,  and  the  deed  was  duly  recorded 
on  November  27,  1899.  Intervener  never  ac- 
quired any  Interest  in  the  land  subsequent 
to  this  conveyance,  which,  as  found  by  the 
trial  court,  was  made  by  him  as  a  means  of 
giving  to  Macdonnell  authority  to  perfect  title 
to  the  land.  Thereafter,  in  December,  1899, 
Macdonnell  commenced  an  action  in  the  dis- 
trict court  of  St.  Louis  county,  against  de- 
fendant Amelia  Stubler,  holder  of  the  tax 
certificate  Issued  to  her,  as  heretofore  stated, 
to  determine  the  title  to  the  land.  Mrs. 
Stubler  had  no  claim  or  interest  in  or  to  the 
land  except  under  this  tax  certificate,  which 
covered  the  entire  tract,  and  the  sole  pur- 
pose of  tbe  action  was  to  secure  an  ad- 
judication of  its  invalidity ;  the  complaint  in 
the  action  prayed  that  such  certificate  be 
canceled  and  set  aside.  Such  proceedings 
were  thereafter  had  in  the  action  that  judg- 
ment was  rendered  therein  that  plaintiff, 
Macdonnell,  had  no  right  or  title  to  the  land, 
and  that  Mrs.  Stubler  was  the  owner  thereof 
free  and  clear  of  all  claims  of  said  Macdon- 
nell; the  basis  of  the  decision  being,  as  we 
understand  the  record,  that  the  tax  certificate 
was  valid  and  vested  tn  Mrs.  Stubler  title  to 
the  land  in  fee  simple.  Intervener  was  pres- 
ent at  the  trial  of  that  action,  and  testified 
therein  as  a  witness.  Macdonnell  had  no 
knowledge  of  the  transaction  by  which  the 
land  was  so  conveyed  to  him,  or  the  purpose 
or  effect  of  the  action  to  determine  title  to 
the  same,  did  not  participate  therein  except 
by  permitting  tbe  use  of  bia  name,  all  of 
which,  the  conveyance  of  the  laud  and  the 
action  to  quiet  title  thereto,  was  procured 
and  conducted,  as  found  by  tbe  trial  court, 
by  and  in  the  interests  and  for  the  benefit  of 
parties  unknown  to  the  court,  and  of  which 
latter  fact  no  explanation  appears  to  have 
been  made  on  the  trial  below.  The  Judgment 
has  at  all  times  since  remained  in  full  force 
and  effect  The  trial  of  the  action  seems  to 
have  been  concluded  by  a  stipulation  and 
agreement  that  Judgment  be  entered  in  favor 
of  Mrs.  Stubler,  and  upon  the  agreement  that 
tbe  land  should  subsequently  be  conveyed  to 
a  third  person.  Pursuant  to  this  agreement 
the  Stublers,  tbe  Pennsylvania  Company,  and 


Macdonnell  conveyed  tbe  land,  and  all  tbelr 
Interests  therein,  to  one  Hi(^,  and  on  April 
9,  1900,  Hicks  in  further  compliance  wltb 
the  agreement  conveyed  to  the  Pennsylvania 
Company  an  undivided  one-third  of  the  land 
and  to  Mrs.  Stubler  an  undivided  oae-thircL 
By  subsequent  conveyances  defendant  Jacob 
Stubler  and  Mrs.  Stubler  each  became  vested 
with  an  undivided  one-twelfth,  which  repre- 
sents the  Interests  now  in  controversy  be- 
tween the  Stublers  and  Interrenw.  Tbe  only 
title  the  Stublers  have  to  the  land  is  that 
acquired  in  this  manner.  At  this  point  in  tbe 
history  of  the  title,  matters  seem  to  have  react- 
ed for  about  10  years,  when  in  December, 
1910,  Intervener  tendered  to  the  Stublers  the 
sum  of  $8.25,  with  interest,  the  amount  be 
claims  to  have  borrowed  from  them  for  tbe 
purpose  of  acquiring  the  tax  certificate  in 
June,  1899,  and  demanded  a  conveyance  of 
the  two-twelfths  Interest  in  the  land  th^ 
held  by  them.  This  they  refused.  Inter- 
vener is  uneducated  and  unaccnstomed  to 
business  methods,  for  many  years  of  limited 
means,  and  for  a  time  subsequent  to  tbe 
events  related  Incapacitated,  to  what  extent 
or  what  length  of  time  does  not  appear.  Aft- 
er making  the  tender  referred  to  Intervener 
consulted  several  lawyers  in  reference  to  his 
claim  of  Interest  in  the  land,  all  of  whom 
declined  to  handle  the  matter  for  him,  but 
for  what  reason  does  not  ax>pear.  So  far 
as  the  record  discloses  intervener  made  no 
claim  to  an  interest  in  tbe  land  subsequent 
to  the  Macdonnell  action,  as  a  mortgagor  of 
the  Stublers  or  otherwise,  until  10  years 
later,  when  he  made  the  tender  Just  referred 
to,  and  the  trial  court  found  that  he  had  no 
interest  in  the  land  in  fact 

The  evidence  Is  not  returned,  and  the  only 
qnestl(m  presented  by  the  assignments  of  er- 
ror is  whether  the  conclusions  of  law  are 
supported  by  the  findings  of  fact  In  our 
opinion  the  question  must  be  answered  in  the 
affirmative. 

It  may  be  conceded  for  present  purposes 
that  under  the  facts  found  intervener  at  the 
time  he  borrowed  the  money  from  the  Stub- 
lers to  make  payment  for  the  tax  certificate 
had  a  vendor's  lien  upon  the  land,  as  against 
his  grantee,  tbe  Pennsylvania  Company,  and 
that  it  was  sunh  an  iaterest  as  was  capable 
of  being  mortgaged  to  the  Stublers  to  secure 
the  repayment  of  such  loan.  We  do  not  con- 
sider the  question,  for  we  deem  it  unneces- 
sary. That  fact  in  no  way  relieves  or  helpa 
intervener.  By  his  conveyance  to  MacdonneU 
he  parted  with  that  Interest,  and  it  has  never 
been  rec(Hiveyed  to  him.  It  Is  not  important 
that  intervener  did  not  understand  the  pur- 
port or  effect  of  the  warranty  deed,  for  he 
did  understand  that  he  was  thereby  vesting 
Macdonnell  with  authority  to  perfect  title  to 
tbe  land  and  to  sell  the  same.  In  view  of  this 
situation  it  Is  clear  that  intervener  is  forever 
estopped  and  barred  from  repudiating  the 
force  and  effect  of  that  Judgment.  It  was 
procured  in  on  action  authorized  by  him,  for 
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be  concedes  that  the  conveyance  waa  made  to 
enable  Macdonnell  to  perfect  title  to  the  land, 
and  he  not  only  knew  that  an  action  for 
that  purpose  had  been  bronght,  but  i>ar- 
tidpated  therein  In  an  effort  to  procure  an 
adjudication  that  the  Stubler  title,  under 
which  he  now  claims  as  mortgagor,  was  In- 
valid. It  does  not  matter  that  intervener  was 
not  a  formal  party  to  the  action.  It  was 
brought  in  the  name  of  his  representative, 
and  this  concludes  him.  Parsons  v.  Urie,  104 
Md.  238,  64  Atl.  927,  8  L.  R.  A.  (N.  S.)  559, 
10  Ann.  Oas.  2T8;  Kowell  v.  Smith,  123  Wis. 
516,  102  N.  W.  1,  8  Ann.  Oas.  773.  Of  course 
the  mere  fact  that  Intervener  was  a  witness 
on  the  trial  of  the  action  would  not  alone  be 
Buffldent  to  bar  him  of  his  rights  (Schroeder 
▼.  Lahrman,  28  Minn.  87,  1  N.  W.  801),  but 
that  fact,  coupled  with  the  further  fact  that 
the  action  was  in  his  Interests  and  for  his 
benefit,  and  that  he  was  present  and  partic- 
ipated in  the  trial,  brings  the  case  within  the 
rule  of  estoppel  by  Judgment  as  applied  by 
the  courts  generally.  Keither  is  It  material 
that  the  contention  here  made,  namely,  that 
the  Stublers  hold  title  to  the  property  as 
mortgagors  of  Intervener,  does  not  afBrma- 
tively  appear  to  have  been  presented  in  that 
action.  It  could  have  been  presented  therein, 
and  therefore  ctHnes  within  the  bar  of  the 
Judgment  White  v.  Hewitt,  119  Minn.  340, 
138  N.  W.  421;  2  DunneU's  Dig.  6163,  and 
eases  there  cited.  In  fact  such  claim,  aside 
from  the  contention  of  Intervener  that  he  had 
a  vendor's  lien  against  the  land,  would  seeem 
from  the  record  the  only  interest  or  claim 
which  he  held  or  could  transfer  by  the 
Macdonnell  deed.  The  Stublers  presented  the 
tax  certificate  as  evidence  of  their  title  to  the 
land.  If  such  title  was  not  absolute,  but  as 
between  Intervener  and  the  Stnblers  defeasi- 
ble, and  subject  to  defeat  by  redemption,  the 
facts  should  have  been  presented  in  the  Mac- 
donnell action,  and,  whether  presented  or  not, 
such  rights  are  included  In  the  adjudication 
that  the  Stublers  owned  the  land  in  fee 
simple  free  from  claims  cm  the  part  of  Mac- 
donnell. 

In  addition  to  what  we  have  heretofore 
stated  the  trial  court  found  that  Macdonnell 
was  not  an  Interested  party  in  the  action, 
was  a  nominal  plaintiff  only,  and  that  the 
action  was  prosecuted  to  Judgment  in  the 
Interests  of  parties  unknown  to  .the  court 
This  indicates  that  the  title  to  the  land  was 
under  process  of  some  sort  of  manipulation 


by  unknown  persons,  but  the  findings  as  a 
whole  disclose  without  dispute  that  inter- 
vener was  one  of  those  parties.  By  Ms  deed 
to  Macdonnell  he  furnished  the  foundation 
for  the  action,  and  cannot  now  be  heard  to 
contend  against  the  force  and  effect  of  the 
Judgment 
"Bia  otAen  appealed  from  are  affirmed. 


In  re  ELECTION  OF  DIREOTOK8  AND  OF- 

FICEBS  OF  CUMBERLAND  MIN. 

&  MILL.  CO.t 

McGALL  et  al.  v.  GROGKER. 

(No.  3694.) 

(Supreme  Court  of  South  Dakota. 
1915.) 


July  16, 


Appeal  and  Ebbob  «s»759— AssiaNiOiNTS  or 

Bbkoe— Necessity. 

Under  Supreme  Court  rule  6  (140  N.  W. 
vUi),  requiring  assignments  of  error  to  be  pre- 
sented in  the  printed  brief,  nothing  is  present- 
ed for  review  on  appeal,  where  appellant's  brief 
cootained  no  assignments  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3094;   Dec  Dig.  (S=»759.] 

Appeal  from  Circuit  Court,  Pennlngt<Mi 
County;    Levi  McGee,  Judga 

In  the  matter  of  the  election  of  directors 
and  officers  of  the  Cumberland  Mining  & 
Milling  Company,  a  corporation.  From  a 
judgment  of  the  circuit  court,  in  favor  off 
Frank  C.  Crocker,  A.  M.  MeCall  and  others 
appeal.    Affirmed. 

Nichols  &  Wilson,  of  Billings,  Mont,  and 
Frank  D.  Bangs,  of  Rapid  City,  for  appel- 
lants. James  W.  Fowler,  Jr.,  and  John  W. 
Ralsh,  both  of  Deadwood  (James  W.  Fowler, 
of  Deadwood,  of  counsel),  for  respondent 

GATES,  J.  Appellants'  brief  contains  no 
assignment  of  errors.  Tliere  Is  therefore 
nothing  before  us  for  consideration.  Atten- 
tion was  called  to  this  defect  by  respondent 
and,  althou^  apiiellants  filed  a  reply  brief, 
the  defect  was  not  remedied. 

The  order  appealed  from  is  therefore  af- 
firmed. Sorg  V.  Wells,  33  S.  D.  142,  144  N. 
W.  918;  State  v.  Johns,  25  8.  D.  461,  12T 
N.  W.  470;  Williams  Bros.  Lumber  Co.  v. 
Kelly,  23  S.  D.  682,  122  N.  W.  646;  chapter 
172,  Laws  1918 ;  Supreme  Court  rule  B  (140 
N.  W.  viiO. 

POLLET,  J.,  not  sitting. 


9s»Por  other  cases  see  same  topic  and  KBT-NUUBBR  In  all  Kar-Nambered  Dtgaeta  and  Indexes 
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EVANS  v.  DOOUTTIiE  et  aL    (No.  3668.)t 

(Supreme  Gouit  of   South   Dakota.     July   16^ 
1915w) 

Taxation  «=s>759~Tax  Deeds. 

Comp.  Laws  1887,  {  1622.  declares  that  the 
person  who  offers  to  pay  the  taxes  due  on  any 
land  for  the  smallest  portion  thereof  is  to  be 
considered  the  highest  bidder,  and,  when  such 
portion  constitutes  a  half  or  more  of  the  parcel, 
it  is  to  be  taken  from  the  east  side  thereof, 
dividinK  it  by  a  line  running  porth  and  south. 
Section  1639,  referring:  to  tax  deeds,  requires 
them  to  contain,  tunonff  other  thinKB,  recitals 
as  to  the  amount  due  on  the  lot  of  land  returned 
for  taxes,  as  well  as  a  description  of  the  land 
offered  for  sale.  A  tax  deed  recited  that  the 
grantee  produced  a  certificate  in  writing  show- 
ing his  purchase  of  the  tracts  and  parcels  of 
land  lastly  described  in  the  indenture,  and 
which  tracts  were  sold  for  the  amount  due  on 
the  following  tracts  of  land  returned  delin- 
quent for  taxes,  to  wit:  "Lot  2,  block  17, 
Ipswich."  etc.;  "SB%,  32-121—67."  The 
granting  part  of  the  deed  described  the  land 
conveyed  as  "lot  2,  blodc  17,  Ipewidi,"  etc.,  and 
as  the  "east  half  of  southeast  quarter,  section 
32,  in  township  121,  range  67,  Edmunds  coun- 
ty. S.  D."  Held  that,  in  view  of  the  statute 
relating  to  the  division  of  land  sold  for  taxes, 
and  the  fact  that  ail  parts  of  a  deed  are  to  be 
construed  together,  the  description  in  the  tax 
deed  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g  1508;  D«c.  Dif.  «s»759.] 

Smith,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Bdmunds  Comi- 
ty;   J.  H.  Bottujn,  Judge, 

Action  by  E.  P.  Evans  against  Tom  C.  Doo-' 
little  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

W.  F.  Mason,  of  Aberdeen,  for  appellant 
Julius  Skaug  and  M.  Flin  Beebe,  both  of 
Ipswich,  and  C.  M.  Stevens,  of  Aberdeen,  for 
respondents. 

GATES,  J.  Action  to  Qulet  title  to  80  acres 
of  land  in  Edmunds  county.  On  September 
21,  1889,  one  Hayden  was  owner  of  the  land, 
and  on  that  date  conveyed  the  same,  by  war- 
ranty deed,  to  the  Minneapolis  Box  &  Lum- 
ber Company,  which  deed  was  recorded  Oc- 
tober 19,  1889.  On  November  2,  1912,  before 
the  commencement  of  this  action,  which  was 
begun  November  6,  1912,  the  Minneapolis  Box 
&  Lumber  Company  conveyed  its  title  to  the 
plaintiff,  Evans,  who  brings  this  action 
against  the  defendant  DoolitUe  and  the  John 
Hancock  Life  Insurance  Company  and  the 
Middlesex  Banking  Company,  mortgagees  of 
Doolittle.  The  land  was  at  all  times  subject 
to  taxation.  November  3,  1890,  the  same, 
with  other  lands,  was  sold  for  unpaid  taxes 
tor  the  year  188^  to  one  Myers,  and  a  cer- 
tificate Issued  and  delivered  to  him.  October 
19, 1893,  a  treasurer's  deed  was  executed  and 
delivered  to  Myers  upon  the  certificate  of  sale, 
which  deed  was  recorded  April  10,  1894.  On 
July  12,  1895,  Myers  conveyed  to  the  Bank 
of  Ipswich  by  deed  recorded  July  13,  1895, 
and  on  March  26,  1906,  the  Bank  of  Ipswich 
conveyed  to  the  defendant  Doolittle  by  deed 


recorded  March  28,  1906.  Doolittle  has  been 
in  sole  possession  and  occupancy  of  the  prem- 
ises since  the  execution  and  delivery  of  the 
deed  to  him  in  1906i  The  trial  court  made 
findings  of  fact  and  conclusions  of  law  favor- 
able to  defendant.  Plaintiff  aiH)eals  from  the 
judgment  entered  pursuant  to  the  findings 
and  conclusions,  and  argues  many  questions; 
but,  as  respondent  concedes  that  all  of  the 
questions  argued,  except  those  involving  the 
regularity  of  the  Myeis  tax  deed,  were  de- 
cided by  the  trial  court  in  favor  of  appel- 
lant, we  shall  confine  our  decision  to  the  mat- 
ters in  the  tax  deed. 

[1]  The  form  for  a  tax  deed  required  by 
section  1639,  Comp.  Laws  1887,  contained, 
among  other  things,  the  following: 

"B'eing  the  amount  due  on  the  following 
tract  or  lot  of  land,  returned  delinquent  for 
the  nonpayment  of  taxes,  costs  and  charges  for 

the  year  18 ,  to  wit:    (Here  insert  the  land 

offered  for  sale.)" 

The  parts  of  the  Myers  tax  deed  mat»4al 
for  our  consideration  are  as  follows: 
"State  of  South  Dakota,  C!ounty  of  Edmunda 

"Whereas,  J.  P.  Myers  did,  on  the  19th  day 
of  October,  A.  D.  1893,  produce  to  the  under- 
signed, David  Gamble,  treasurer  of  the  county 
of  Edmunds,  in  the  state  of  South  Dakota,  a 
certificate  of  purchase  in  writing,  bearing  date 
the  3d  day  of  November,  1890,  signed  by  P.  E. 
Cox,  who  at  the  last-mentioned  date  was  treas- 
urer of  said  county,  from  which  it  appears 
that  J.  P.  Myers  did  on  the  3d  day  of  Novem- 
ber, 1890,  purchase  at  pubKc  auction,  at  the 
door  of  the  courthouse,  in  the  town  of  Ipswich, 
in  said  county,  the  tracts,  parcels,  or  lot  of 
land  lastiy  in  this  indenture  described,  and 
which  tracts  were  sold  to  J.  P.  Myers  for  the 
aggregate  sum  of  one  hundred  sixteen  and 
*^/iao  dollars,  being  the  amount  due  on  the 
following  tracts  or  lot  of  land  returned  delin- 
quent for  the  nonpayment  of  taxes,  costs,  and 
charges  for  the  year  1889,  to  wit:  Lot  2,  block 
17,  Ipswich,  lot  3,  block  18,  Ipswich,  lot  4, 
blodc  18,  Ipswich,  lot  19,  block  19,  Ipswich, 
lot  9,  block  9,  Ipswich,  lot  23,  block  9,  Ipswich, 
lot  4,  block  9,  Ipswich,  lot  8.  block  8.  Ipswich, 
SE%.  32-121—67.  SW%,  e-124-67.  SWM, 
20--i21-72,  NW%,  21—121-72,  SB%,  23- 
121—78,  *  *  •  and  the  said  J.  P.  Myers 
having  demanded  a  deed  for  the  tracts  of  land 
mentioned  in  said  certificates,  and  which  was 
the  least  quantity  of  the  tracts  above  described 
that  would  sell  for  the  amount  due  thereon  for 
taxes,  costs,  and  charges  as  above  specified,  and 
it  appearing  that  said  lands  were  legally  liable 
for  taxation,  and  had  been  duly  assessed  and 
properly  charged  on  the  tax  book  or  duplicate 
for  the  year  1888,  and  that  said  lands  have 
been  legally  advertised  for  sale  for  taxes,  and 
were  sold  on  the  3d  day  of  November,  1890: 
"Now,  therefore,  this  indenture  •  *  •  -^it- 
nesseth  that  the  said  party  of  the  first  part 
*  *  *  doth  grant,  bargain,  sell,  and  convey 
unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  forever,  the  tracts  or  parcels 
of  land  mentioned  in  said  certificates,  and  de- 
scribed as  follows,  to  wit:  Lot  2,  block  17, 
Ipswich,  lot  3,  block  18,  Ipswich,  lot  4,  block 
IS,  Ipswich,  lot  19,  block  19,  Ipswich,  lot  9, 
block  9.  Ipswich,  lot  23.  block  9,  Ipswich,  lot 
4,  block  9,  Ipswich,  lot  8,  block  8,  Ipswich,  east 
half  of  southeast  quarter  section  32,  in  town- 
ship 121,  range  67,  southwest  quarter  section  6, 
m  township  124,  range  67,  southwest  quarter 
section  20  in  township  121,  range  72,  northwest 
quarter  section  21,  in  township  121,  range  72, 
southeast  quarter  section  23,  in  township  121, 
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n]i«»'  73,  Bdmnnds  «6niit7,  S.  Tf.    To  hare  and 
to  hold,"^  etc. 

An  examination  of  tbe  deed  dlscIoBes  that 
eight  town  lots  and  five  quarters  of  some- 
. thing  were  returned  delinquent  for  the  taxes 
of  1889.  Those  quarters  were  not  quarters 
of  haystacks,  nor  yet  of  apple  pie.  That 
"something"  was  land.  The  deed  so  recites. 
Appellant  offers  three  objections  to  the  deed: 
1.  e.,  that  the  letters  and  figures  "SBVi, 
32 — 121 — 67,"  constitute  a  meaningless  jumble 
of  letters  and  figures  which  contain  no  de- 
scription of  the  tract  In  controversy  nor  of 
any  tract  containing  the  same,  that  the  coun- 
ty and  state  are  omitted  from  the  purported 
description  of  lands  assessed,  and  that  the 
deed,  In  effect,  recites  a  bulk  sale  of  noncon- 
tiguous lots  and  tracts. 

Considering  the  first  objection,  this  is  not 
a  case  of  no  description  at  all,  but  is,  at  most, 
a  case  of  defective  description.  So  far  as 
the  town  property  was  concerned,  the  descrip- 
tion was  complete,  with  the  ex'ceptlon  that 
the  county  and  state  were  omitted.  But,  even 
if  we  should  concede  that  the  description  as 
contained  in  the  first  part  of  this  deed  was 
insufficient,  so  that,  if  there  was  nothing  fur^ 
ther  In  the  deed  to  Identify  the  land  Intend- 
ed thereby,  the  deed  would  have  bo  fall,  yet 
there  is  no  propasiti<Mi  of  law  better  aetUed 
than  that.  In  the  reading  of  any  Instrument, 
the  whole  thereof  should  be  considered  In  de- 
termining the  construction  to  he  given  there- 
to, and  that,  therefore.  If  in  any  other  part  of 
the  instrument  there  is  something  that  clears 
up  any  latent  or  even  patent  ambiguity  in 
another  part,  the  Instrument  is  thus  made 
.good.  The  deed  tn  question,  after  describing 
the  lands  that  were  taxed,  contains  tiko  fol- 
lowing recital: 

"And  the  said  X  P.  Myers,  having  demanded 
a  deed  for  the  tracts  of  land  tnentioned  in  said 
certificates,  and  which  was  the  least  quantity 
of  the  tracts  above  described  that  would  seH 
for  the  amount  dne  thereon  for  taxes." 

Following  this  is  given  a  description  of 
the  land  as  descril)ed  in  the  certificate,  which 
is  recited  to  be  the  same  land  conveyed  by 
the  deed.  Mo  question  is  or  can  be  raised  as 
to  the  sufficiency  of  the  last  description.  It 
will  be  seen  that  in  this  latter  description 
the  tracts  of  land  are  set  forth  in  identically 
the  same  order  as  before,  the  several  lots  be- 
ing identical  with  those  described  before  and 
being  described  in  Identically  the  same  words 
and  figures.  Then  comes  the  description 
"east  half  of  southeast  quarter,  section  32, 
In  township  121,  range  67,"  followed  by  other 
descriptions.  Beading  this  quoted  description 
in  connection  with  the  clauses  above  quoted, 
the  deed  declares  that  this  description  refers 
to  the  land  or  part  thereof  thereinbefore  de- 
scribed. Can  there  be  left  any  uncertainty 
but  that  this  description  refers  to  one-half  of 
the  land  described  as,  "SE%,  32—121—67"? 
Can  there  be  any  doubt  but  that  the  property 
assessed  was  the  southeast  quarter  of  section 
32,  in  township  121,  range  67,  and  that  the 
east  half  of  that  quarter  was  the  least  quan- 


tity of  the  quarter  sectlcn'  that  wonld  aell  for 
the  amount  due  thereon  for  taxes?  If  thei« 
were  still  any  doubt,  it  would  be  dissolved  by 
a  reference  to  secttcm  1422,  Comp.  Laws  1887, 
which  provided: 

"The  peraon  who  OflPers-  to  pay  the  amount 
due  on  any  parcel  of  land  for  the  smaliest  por- 
tion of  the  same  is  to  be  considered  the  hiRhest 
bidder,  and  when  such  a  portion  constitutes  a 
iiaif  or  more  of  the  parcel  it  is  to  be  taken  from 
the  east  side  thereof,  dividingf  it  by  a  line  nm- 
ninK  north  and  south." 

It  is  thus  clear  that  the  successful  bidder 
paid  the  taxes  on  the  whole  of  the  southeast 
quarter  of  said  section  for  a  certificate  to 
one-half  thereof,  which  half  Is  correctly  de- 
scribed. In  the  case  of  Ldnes  v.  Digges,  43 
Colo.  166,  95  Pac.  341,  the  tax  deed  contained 
an  accurate  description  of  the  lands  assessed, 
but  contained  no  description  of  the  lands  sold, 
nor  any  attempt  to  describe  them.  This  de- 
fect was  hdd  fataL  Among  other  things,  the 
court  said: 

"The  second  description  [the  lands  sold] 
should  be  of  the  same  particularity  as  the  first 
[the  lands  assessed],  but  any  apt  words  which 
clearly  indicate  the  property  bid  for  and  sold 
will  be  sufficient." 

And  again: 

"And  it  seems  to  us  that  it  is  Just  as  essential 
to  state  in  the  deed,  in  its  prescribed  place,  a 
description  of  the  property  sold,  by  reference  or 
otherwise,  as  it  is  to  recite  that  the  property 
was  subject  to  taxation." 

Under  this  authority  we  think  it  must  be 
conceded  that.  If  the  present  deed  had  de- 
scribed the  southeast  quarter  of  said  section 
fully  and  ccnnpletely  in  that  part  of  the  deed 
where  the  property  taxed  la  to  be  described, 
and  if,  in  the  subsequent  description  of  the 
property  sold,  it  had  been  described  as  "SE^, 
32 — ^121 — 67,"  then  we  should  very  properly 
bold  the  deed  to  be  valid.  Why  should  the 
tables  not  be  reversed,  and  this  inartistic  de- 
scription of  the  lands  assessed  be  held  good 
by  refeience  to  the  second  description,  es- 
pecially in  view  of  the  language  of  the  deed 
above  pointed  out  as  connecting  the  two  de- 
scriptions? If,  in  the  one  case,  the  "SE^, 
32 — 121 — 67,"  would,  by  refermce,  be  pr<q>- 
erly  considered  as  the  least  quantity  of  the 
southeast  quarter  of  section  32,  township  121, 
range  67,  that  would  sell  for  the  taxes,  why. 
In  the  second  case,  would  not  the  "8E^,  32 —  . 
121 — 67,"  be  properly  considered  as  the  prop- 
erty of  which  the  southeast  quarter  of  sec- 
tion 32,  township  121,  range  67,  was  the 
least  quantity  that  would  sell  for  the  taxes? 
As  we  have  seen,  the  question  of  the  "half" 
is  otherwise  made  clear. 

We  are  of  the  opinion  that  the  so-called 
defects  in  the  first  description  are  so  connect- 
ed with  the  last  description  that  it  cures  and 
makes  absolutely  certain  the  first  descrip- 
tion. The  recitals  of  the  deed  are  that  the 
description  in  the  certificate  is  the  least 
quantity  of  the  first  description  that  would 
sell  for  the  tax,  and  that  the  description  in 
the  certificate  is  the  description  last  designat- 
ed In  the  deed.  The  last  description  Is  a  per- 
fectly correct  description  as  to  section,  town- 
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sblp,  range,  county,  and  state.  In  cOiee 
words,  the  exact  Identity  ot  the  defective  de- 
scription is  made  certain  by  tite  second,  the 
second  being  designated  as  a  part  of  the 
first  The  decisions  of  this  court  In  Tamer 
T.  Hand  County,  H  S-  D.  348,  77  N.  W.  689, 
Stokes  V.  Allen,  15  S.  D.  421,  89  N.  W.  1023, 
and  Moran  y.  Thomas,  19  S.  D.  469,  104  N. 
W.  212,  have  no  application  to  the  state  of 
facts  disclosed  in  this  case. 

Appellant's  contention  that  the  recitals  In 
the  tax  deed  show  a  bnlk  sale  ot  various 
tracts  of  land  cannot  be  sustained.  Bennett 
V.  Darling,  15  S.  D.  1,  86  N.  W.  751 ;  Corne- 
lius V.  Ferguson,  17  S.  D.  481,  97  N.  W.  388; 
Shelton  v.  Franklin,  224  Mo.  342,  123  S.  W. 
1084,  135  Am.  St.  Kep.  537. 

The  Judgment  appealed  from  is  affirmed. 

SMITH,  J.  (dissenting).  I  cannot  concur  in 
the  conclusion  of  my  Associates  as  to  the 
sufficiency  of  the  description  in  the  Myers 
tax  deed.  To  my  mind,  the  line  of  reasoning 
adopted  fritters  away  and  wtioliy  Ignores  the 
real  purpose  of  the  statute  which  requires 
two  distinct  descriptions  of  land  in  the  tax 
deed.  The  description  of  the  lands  returned 
delinquent  and  offered  for  sale  identifies  the- 
entire  tract  or  quantity  of  land  on  which  the 
taxes  are  paid  by  the  sale,  while  the  second 
description  identifies  the  particular  part  of 
the  delinqnent  lands  which  is  sold.  It  may 
Well  be  that  the  latter  description,  being  a 
part  of  the  former,  may  be  aided  by  the  first 
description,  but  it  is  an  oitirely  different 
thing  to  say  that  a  correct  description  of  the 
lands  sold,  which  may  be  a  part  only  of  the 
delinquent  lands,  Is  a  sufficient  description  of 
■the  lands  returned  delinquent.  The  letters 
and  figures  "SE%,  32—121—67,"  are  legally 
meaningless  in  themselves,  unless  accom- 
panied by  words  or  abbreviations  which 
make  It  apparent  that  they  refer  to  some 
section,  township,  or  range.  My  Colleagues 
humorously  suggest  that  these  letters  and  fig- 
ures refer  to  land,  and  not  to  "pie,"  but  the 
letters  and  figures  themselves  mean  Just  as 
little  in  one  case  as  in  the  other,  and  I  think 
I  may  safely  say  the  man  who  is  permitted 
to  acquire  a  title  to  land  under  such  a  tax 
deed  is  being  handed  a  large  and  luclous 
piece  of  pie. 


EG  AN  V.  DOTSON  et  al.    (No.  8750.)  t 

(Supreme  Court  ot  South  Dakota.     July  16, 
1915.) 

Libel  ano  Slakdbb  ^=>80  —  Abtioles  Li- 
belous—Report  OF  JUDIOIAL  PbOCEEDINGS. 
A  newspaper  article  stated  that  Judge  T. 
had  returned  a  finding  that  E.,  an  attorney,  did 
not  conceal  information  from  a  former  client  in 
settling  up  an  estate  to  which  the  client  fell 
heir,  and  m  himself  acquiring  possession  of  the 
property,  and  that  fraud  was  not  used  by  E. ; 
that  the  case'  involved  land  inherited  by  the  cli- 
ent of  which  B.  acquired  possession  on  the  pay^ 
meut  of  about  on»-tbird  of  its  value;  that  the 
client  claimed  tliat  E.  concealed  material  infor- 


mation as  to  the  value  of  the  property  when  he 
made  the  deal  while  acting  as  his  attorney ;  that 
anotlier  judge  refused  to  hear  the  case;  that 
Judge  T.  called  for  a  jury,  and  that  it  found  in 
part  against  B.  and  in  part  for  him;  tiiat  the 
judge  sustained  the  jury  in  its  findings  for  £., 
and  discarded  tliose  against  him,  giving  him  a 
clean  bill  of  health.  Held,  that  this  was  a  fair 
and  legitimate  account  of  a  judicial  proceeding, 
and  was  not  libelous  i>er  se,  and  there  was  no 
occasion  in  the  complaint  for  tiie  office  of  innn- 
endo,  inducement,  or  colloquium,  and  a  demurrer 
to  a  complaint  setting  out  such  an  article  was 
properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  184-186;  Dec.  Dig.  «=> 
80.] 

Appeal  from  Circuit  Court,  Mlnneliaha 
County;    Joseph  W.  Jones,  Judge. 

Action  by  George  W.  Egan  against  C.  L. 
Dotson  and  others.  From  a  Judgment  dis- 
missing the  action,  plaintUt  appeahs.  Af- 
firmed. 

George  W.  Egan,  of  Sioux  FaUs,  for  ap 
p^ant  U.  S.  G.  Cherry  and  Herbert  Ab- 
bott, both  of  Sioux  Falls,  for  respondents. 

GATES,  J.  The  Sioux  Falls  DaUy  Press 
of  August  2, 1914,  printed  the  following  arti- 
cle: 

"Tripp  Holds  Against  Eickland  Contention. 

"Discards  Jury  Finding  Against  Law}^,  and 
DecUres  Deal  O.  K. 

"That  G.  W.  Egan  did  not  conceal  information 
from  his  former  client,  Theodore  Kickland^ged 
farmer,  in  settling  up  an  estate  to  which  Kick- 
land  fell  heir,  and  in  himself  acquiring  posses- 
sion of  the  property,  and  that  mud  was  not 
used  by  Egan  in  the  transaction,  was  the  finding 
Judge  Tripp  returned  yesterday. 

"The  case  involved  Ohio  land  inherited  by 
Theodore  Kickland,  of  which  Egan  acquired  pos- 
session on  the  payment  of  a  sum  which  was 
about  one-third  its  value. 

"Eickland  claimed  that  Egan  concealed  mate- 
rial information  as  to  the  true  value  of  the  prop- 
erty when  he  made  the  deal  while  acting  as 
Kickland's  attorney. 

"Judge  J.  W.  Jones  refused  to  hear  the  case, 
and  called  Judge  Tripp. 

"Judge  Tripp  called  for  a  jury  to  pass  upon 
the  facts.  The  jury's  verdict  found  in  part 
against  EgaxL  and  in  part  for  him. 

"Judge  Tripp  sustained  the  jury  in  its  findings 
for  Egan,  and  discarded  the  findings  against  him, 
giving  him  a  clean  bUl  of  health." 

The  plaintifF,  considering  himself  libeled 
thereby,  brought  suit  against  defendants  as 
publishers  and  editors  of  said  newspaper. 
The  defendants  Interposed  a  general  demur- 
rer to  the  complaint  The  demurrer  was 
sustained,  and  judgment  entered  dismissing 
the  action  upon  its  merits. 

We  do  not  entertain  the  idea  that  there 
is  a  necessity  for  the  citation  of  authority  in 
support  of  the  decision  of  the  learned  trial 
court  A  simple  perusal  of  the  published  ar- 
ticle, supplemented  by  the  facts  urged  in  the 
complaint,  discloses  that  it  is  a  fair  and  legit- 
imate newspaper  account  of  a  Judicial  pro- 
ceeding, and  is  not  libelous  per  ae,  and  that 
there  is  no  occasion  for  the  office  of  innuendo, 
inducement,  or  colloquium  in  the  complaint 
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The  only  part  of  the  article  which  we  think 
merits  any  attention  Is  this: 

"The  cMe  ioTolved  Ohio  land  inberlted  by 
Theodore  Kickland,  of  which  Kgem  acqaired  pos- 
aession  on  the  payment  of  a  sum  whidi  was 
about  one-third  its  value." 

This  did  not  assert  that  Egan  knew  he  was 
getting  the  land  for  one-third  of  Us  value,  or 
that  be  otherwise  acted  wrongfully  towards 
bis  client.  Of  course,  a  newspaper  charge 
that  an  attorney  had  knowingly  obtained 
land  from  a  client  at  one-third  its  value,  and 
that  the  client  was  ignorant  of  the  value, 
would.  If  untrue,  be  libelous.  But  by  no 
possible  Interpretation  of  language  can  the 
above-redted  excerpt  be  given  that  meaning. 

The  judgment  appealed  from  is  affirmed. 


EOBERTS  T.  BEOWN.     (Na  3149.) 

(Supreme  Court  of  Sooth  Dakota.     July  21, 

1915.) 

Masteb  and   Servant  «s>1— Oontbact  tob 

Skrvickb. 
Defendant,  who  purchased  a  stock  of  mer- 
chandise and  started  a  third  person  out  in 
buaineaa,  but  had  no  other  interest  in  the  bad- 
ness than  the  advancement  he  had  made  to  the 
one  in  charge,  was  not  liable  for  the  salary  of 
employto  who  did  not  know  or  consider  them- 
selves to  be  defendant's  emi^oyis. 

[E<d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dif.  {  1;  Dec.  Dig.  «=»!.] 

Appeal  from  Circuit  Court,  Walworth 
County ;  J.  H.  Bottum,  Judge. 

Action  l^  Ethel  M.  Roberts  against  A.  H. 
Brown.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  H.  Potts,  of  Mobridge,  for  appelant 
Oarpenter  ft  Morrison,  of  iiobiiitt^  for 
respondent 

WHITING,  J.  Platotlff  brought  thte  ie- 
tioD  against  defendant  to  recov«'  the  amount 
which  she  claimed  to  be  due  under  a  contrad; 
for  services.  Plaintiff  claimed  that  defend- 
ant was  the  owner  of  a  certain  millinery 
business  conducted  for  him  by  one  C,  and 
that  C,  as  defendant's  agent,  entered  into  the 
contract  with  plaintiff.  Plaintiff  recovered 
Judgment,  and  defendant  appealed  from  the 
Judgment  and  an  order  refusing  a  new  trial. 

Several  errors  are  assigned,  but  we  find  it 
unnecessary  to  consider  any,  except  those 
questioning  the  sufficiency  of  the  evidence  to 
support  the  verdict  and  Judgment  Under  the 
pleadings,  the  evidence,  and  the  unchallenged 
instmctlcms  of  the  court,  plaintiff  was  not 
entitled  to  recover,  unless  the  evidence  show- 
ed defendant  to  be  the  owner  of  the  millinery 
business  and  C.  but  his  agent  in  charge  there- 
of. We  are  unable  to  find  any  evidence  to 
support  the  claim  that  defendant  was  such 
owner  of  such  business  during  any  of  the 
time  plaintiff  was  employed.  Moreover, 
plaintiff  ottered  no  evidence  to  show  that, 
either  at  the  time  she  was  employed  by  OL 
or  at  any  time  daring  such  employment,  she 


cmisideted  defendant  th^  owner  of  muSi 
business.  To  our  minds  the  evidence  con- 
clusively shows  that  defendant  purchased  a 
stock  of  mercdiandlse  and  started  O.  In  busi- 
ness on  C's  own  account  and  that  defend- 
ant's only  Interest  in  such  business  was  ow- 
ing to  the  advancement  he  had  made  C.  and 
to  the  fact  that  he  afterwards  guaranteed 
certain  bills  of  goods  purchased  by  C. 
The  Judgment  and  order  are  reversed. 


PRBW  ▼.  SOUTH  DAKOTA  CENT.  RY.  CO. 
(No.  8742.) 

(Supreme  Court  of  South  Dakota.     July  16, 
191S.) 

OOSIB    «s»265— New   TBIAIr-TBAIfSOBIFT. 

Under  (3ode  Civ.  Ptoc  I  411,  aubd.  7,  as 
amended  by  Laws  1913,  c.  168,  providinK  that 
to  the  prevailing  party  upon  motion  for  a  new 
trial  when  no  appeal  is  taken,  or  to  the  suc- 
cessful party  upon  appeal  to  the  Supreme 
Court,  there  shall  be  taxed  the  cost  of  the  ste- 
nographer's transcript  of  the  evidence  and  copy 
thereof  necessary  for  the  purpose  of  a  settled 
record,  a  party  who  has  found  it  necessary  to 
procure  a  transcript  and  thereby  has  obtained 
a  new  trial,  either  below  or  in  the  appellate 
court  is  entitled  to  costs  therefor  whether  be 
ultimately  becomes  the  prevailing  or  losing 
party  in  the  judgment  which  may  be  obtained 
in  the  action. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  (I  1009-1016;  Dec.  Dig.  «=»265.] 

Appeal  from  Circuit  Court,  Minnehaha 
County;   Joseph  W.  Jones,  Judge. 

Action  by  Delia  A.  Prew  against  the  South 
Dakota  Central  Railway  Company.  From  an 
order  directing  taxation  and  Judgment  for 
costs,  plaintiff  appeals.    Affirmed. 

Krause  &  Krauae,  of  Dell  Rapids,  for  ap- 
pellant- Joe  Klrby,  of  Sioux  Falls,  for  re- 
spondent 

SMITH,  J.  In  February,  1914,  appellant 
obtained  a  veidlet  and  Judgment  against  de- 
fendant, who  is  respondent,  for  damages  for 
the  loss  of  household  goods  by  the  alleged 
negligence  of  defendant,  a  common  carrier. 
The  defendant  procured  a  transcript  of  evi- 
dence and  proceedings  at  the  trial,  at  a  cost 
of  $19.35,  upon  which  it  founded  a  motion 
for  a  new  trial,  which  was  granted  in  Sep- 
tember, 1914.  The  cause  was  again  tried,  re- 
sulting in  a  verdict  for  plaintiff,  upon  which 
Judgment  was  entered  for  damages  in  the 
stun  of  $160,  and  costs  taxed  at  $118,  in  all 
$278.  On  Nov^nber  25th,  upon  due  notice^ 
defendant  applied  to  the  clerk  of  the  circuit 
court  for  taxation  as  costs  In  Its  favor  of  the 
amount  paid  for  the  transcript  Plaintiff  filed 
objection  on  the  ground  that  no  statutory 
provision  existed  authorlElng  such  taxation 
in  defendant's  favor.  The  clerk  denied  the 
application.  .  Thereafter  defendant  procured 
an  order  from  the  trial  court,  requiring  the 
dlerk  to  show  cause  why  he  should  not  tax 
said  item  of  costs  against  plaintiff.  Both 
parties  appeared  by  attorney  at  th«  hearing. 
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tnte  Mai  ooort  entered  an  order  dlrecUng  the 
clerk  to  tax  $19.35,  cost  of  tbe  transcript, 
against  plaintiff,  and  further: 

"Ordered  and  directed  that  jndKnient  be  ot- 
tered for  said  amount,  and  tiiat  the  amount 
thereof  be  deducted  from  such  final  jud$anent  if 

fn7,  as  the  plaintiff  may  obtain  in  this  action, 
.et  judgment  be  entered  accordingly." 

This  appeal  is  from  this  order. 

In  view  jof  the  conclusion  arrived  at  upon 
the  merits*  we  shall  not  consider  respond- 
ent's motion  to  dismiss  the  appeaL  Appel- 
lant is  not  complaining  because  the  conrt 
directed  that  tbe  costs  taxed  against  her  be 
deducted  from  any  final  jndgment  she  might 
obtain,  but  challenges  the  risbt  of  respondent 
to  tax  costs  of  transcript  against  her  In  any 
event.  It  Is  her  contention  tliat  the  statute 
authorizes  a  taxation  of  costs  only  in  favor 
of  the  "prevailing  party,"  that  she  Is  the 
prevailing  party,  and  that  no  costs  can  lie 
taxed  except  such  as  may  become  a  part  of 
the  Judgment  In  her  favor.  Section  410,  CSode 
Civ.  Proc.  (Rev.  Code  of  1903),  provides : 

"Sec.  410.  But  in  civil  actions  there  may  be 
allowed  to  tbe  prevailing  party  upon  the  judg- 
ment certain  sums  by  way  of  Indemnity  for  his 
expenses  in  tbe  action  in  addition  to  tbe  dis- 
bursements now  allowed  by  law,  which  allow- 
anoea  are  termed  costs.* 

"Sec.  411.  When  allowed  the  costs  mentioned 
in  section  410,  shall  be.    *    *    * " 

Tlien  follow  six  subdivisions  specifying 
various  Items  of  costs.  The  latter  section 
was  amended  by  chapter  168,  Laws  of  1913, 
by  adding  subdivision  7,  whldi  reads  as  fol- 
lows: 

"To  the  prevailing  party,  upon  motion  for 
new  trial  where  no  appeal  is  taken  from  the 
order  granting  new  trial,  or  to  the  successful 
party  upon  an  appeal  to  the  Supreme  Court, 
there  shall  be  taxed  by  the  trial  court  4he  cost 
of  the  stenographer's  transcript  of  the  evidence, 
and  copy  thereof,  which  may  have  been  neces- 
sarily procured  for  the  purpose  of  a  settled  rec- 
oid.'*^ 

Prior  to  1893,  the  expense  of  the  stenogra- 
pher's transcript  was  an  item  of  taxable 
costs.  By  chapter  87,  taws  of  1S93,  tlie  statr 
ute  was  amended  to  exclude  this  Item  of 
costs.  Blfrlng  v.  New  Blrdsall  Ca,  17  S.  D. 
360,  96  N.  W.  703.  It  will  be  observed  that 
the  original  provision  allowing  the  taxation 
was  contained  in  PoL  Code,  |  484  (Comp. 
Laws  of  1887),  but  was  stricken  out  by 
chapter  87,  Laws  of  1893,  which  was  re- 
eiiacted  as  section  671,  Pol.  Code  1903.  By 
cbapter  168,  Laws  of  1913,  amending  sec- 
tion 411,  C.  O.  P.,  the  right  to  tax  stenog- 
rapher's transcript  as  costs  was  restored. 
Subdivlidon  7  of  the  amended  section  pri- 
marily deals  with  stenographer's  transcripts 
Which  are  necessary  for  the  purposes  of  a 
settled  record.  Such  settled  record  may  be 
tised  upon  motion  for  a  new  trial.  Where 
a  new  trial  is  granted,  the  transcript  has 
accomplished  one  of  the  purposes  for  which 
It  was  procured.  But  when  a  new  trial  is 
denied  and  the  cause  is  appealed  to  the  Sa 
preme  Court,  the  transcr^t  becomes  a  part 


of  the  record  upon  appeal,'  and  has  accom- 
plished Its  final  purpose  when  the  aroeal 
has  been  determined  in  favor  of  or  against 
the  party  who  procured  and  used  It.  It  Is 
perfectly  clear,  therefore,  that  a  party  who 
has  procured  a  transcript,  u^ed  it  upon  a 
motion  for  new  trial,  and  has  prevailed  upon 
such  motion,  when  his  opponent  has  not  ap- 
pealed, may  tax  the  cost  of  the  transcript 
against  his  oj^onent,  or  when  his  motion  for 
a  new  trial  has  been  denied,  and  he  has  ap- 
pealed, and  has  been  successful  in  obtaining 
a  new  trial  In  tbe  appeiiate  court,  the  cost  of 
the  transcript  may  likewise  be  taxed  against 
his  opponent.  It  is  patent,  therefore,  that 
the  party  who  has  found  it  necessary  to  pro- 
cure and  use  a  transcript,  and  thereby  has 
obtained  a  new  trial,  either  in  the  trial  court 
or  in  the  appellate  court,  is  entitled  to  a 
taxation  of  such  costs  In  his  favor,  whether 
he  becomes  the  prevailing  or  tbe  loEdng  party 
in  the  ultimate  judgment  which  may  be  ol>- 
talned  in  the  actioa 

It  follows  that  the  trial  court  did  not  err 
in  allowing  respondent  to  tax  8u<^  costs,  and 
the  order  must  be  afflrmedi 


STATE  v.  HORNEK.     (No.  3751.) 

(Supreme  Court  of  South  Dakota.     July  16, 
1915.) 

1.  IlTDICTICBNT  Awn  Infobuation  «=s>75— Es- 

SKNTIAUS     OF     ACCraSATION — FACTS     CONBTI- 

Tutise  Obuib. 

As  against  a  donnrrer,  it  is  only  essential 
that  a  criminal  information  state  facts  which 
constitute  a  crime  under  any  existing  statute. 

[EM.  Note.— 'For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §{  202-204;  Dec 
Dig.  «S=»76.] 

2.  Intoxioatiko  Liqvobs  «s»215  —  Suffi- 

CIENC7    OF    ACCUSATIQM— SaUE    Or    IltTOXI- 

'  Cants. 

An  information  diargiag  a  selling  of  intox- 
icating liquors  to  a  person  in  the  habit  of  l>e- 
coming  intoxicated,  "contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,"  is 
sufficient,  although  not  purporting  to  be  drawn 
under  any  particular  section ;  Pen.  Code,  {  748, 
making  the  selling  of  intoxicating  liquors  to 
those  in  the  habit  of  becoming  intoxicated  a 
criminal  act 

[Ed.  Note.— BV)r  other  cases,  see  Intoxicat- 
ing Liquors,  Cent  Dig.  {{  258-280;  Dec.  Dig. 
«s»215.] 

3.  Statutes  «=9l28  —  Tmx  —  Bx-enaoxkbkt 
IN    CODB— Validitt. 

Where  a  statute  is  re-enacted  as  part  of 
a  Code,  it  is  immaterial  that  tbe  title  was  not 
broad  enough  to  include  its  subject-matter: 
hence  Laws  1897,  c  72,  relating  to  the  sale  or 
intoxicating  liquora,  ia  not  objectionable  as  to 
tiUe,  it  having  been  re-enacted  as  article  6,  c 
27,  Pol.   Code. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §1  192-186;    Dec.  Dig.  «=»126.] 

4.  Intoxicatino  Liquors  *=  167— Pkohibi- 
TOBT  Statutbb— Pkbsons  Includcd. 

Pol.  Code,  i  2844,  as  amended  by  Laws 
1900,  c.  247,  providing  that  it  shall  not  be  law- 
ful to  sell,  furnish,  or  give  away  any  intoxicat- 
ing liquors  to  any  person  In  the  habit  of  be- 
coming intoxipatedi  and  that-  aay  petson  vio- 
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latins  $Mr  of  fb»  proTWona  of  this  chaptet  shall 
be  Euilty  of  a  mkdemeaiior,  inciudee  any  peison 
who  shall  violate  its  provisions,  whether  a  li- 
censed liquor  dealer  or  not,  and  the  Legislature 
so  Intended. 

[Std.  Ni2.te.~SV>r  other  cases,  see  Intoxicating 
Liouora,  Cent  Dig.  H  18Si,  183;  Dec  Dig-  *=» 
16TJ 

Appeal  from  Circuit  Court,  Doaglass  Ooan- 
ty ;  R.  B.  Tripp,  Judge. 

Loula  Homer  waa  eonTlcted  of  a  vlolatton 
of  the  liquor  laws,  and  he  appeals.    Affirmed. 

Walker  Se  Gurley,  of  Armour,  for  appellant 
John  W.  Addle,  State's  Atty.,  of  Armour,  and 
a  O.  Caldwell,  Atty.  Gen.,  for  the  State. 

SMITH,  J.  An  lnformati<m  was  Died  hy 
the  state's  attorney  In  the  circuit  court  of 
Douglass  county,  charging  that  the  defendant 
Louis  Homer — 

"did  unlawfully  sell,  oSer  for  sale,  famish,  and 
a^ve  away  to  one  M.  C.  Malloy  intoxicating 
uquors,  being  spirituous,  malt,  brewed,  and  fer- 
mented liquor,  namely  whisky;  that  the  said 
M.  C.  Mailoy  waa  then  and  there  a  person  in 
the  habit  of  getting  intoxicated,  contrary  to 
the  form  of  the  statute,"  etc. 

To  this  Information  defendant  demurred 
on  the  ground  that  the  facts  stated  do  not 
constitute  a  public  oflenae.  The  demurrer 
was  overruled,  and  defendant  appeals. 

The  contention  appellant  seetcs  to  preamt 
is  that  section  2844  of  the  FoUtical  Code,  as 
amended  by  chapter  247,  Laws  of  1909,  ap- 
plies to  licensed  dealers  only,  and  that  the 
information  Is  fatally  defective  In  that  It 
falls  to  allege  that  the  defendant  was  a  li- 
censed liquor  dealer.  That  section,  as  amend- 
ed, reads: 

"It  shall  not  be  lawful  for  any  person  to  sell, 
furnish,  or  give  away  any  spirituous,  malt 
brewed,  fermented  or  vinous  liquors  •  •  • 
to  any  person  in  the  habit  of  getting  intoxicated, 
n(»  to  any  person  when  forbidden  in  writing  to 
do  80  by  the  husband,  wife,  parent,  child,  guard- 
ian, or  employer  of  such  person,  or  the  super- 
visor of  the  township,  or  the  president  or  the 
trustee  of  the  town,  mayor  of  the  city,  the  board 
of  county  commissionerB  of  the  county  where 
such  person  shall  reside  or  temjrararily  remain." 

Appellant  In  his  brief  says: 

"The  state  concedes  that  the  information  waa 
drawn  under  the  provisions  of  section  2844  of 
the  Political  Code,  supra,  and  that  unless  the 
information  charges  a  public  offense,  under  that 
section,  the  demurrer  should  be  sustained,  ^asd 
the  state  also  concedes  that  section  748  (>f  the 
Penal  Code  has  no  application  to  the  informa- 
tion filed,  and  further  concedes,  for  the  purposes 
of  this  case,  that  the  facta  are  not  sufficient  to 
show  a  'sale'  by  the  defendant,  but  only  a  'fur- 
nishing and  giving  away'  of  intoxicating  liq- 
nor  to  a  person  in  the  habit  of  getting  intoxi- 
cated." 

This  Statement  Is  apparently  acquiesced  in 
by  respondott,  because  respondent's  only  con- 
tention in  Its  brief  is  that  section  2844  of 
tbe  Political  Code  is  applicable  to  all  per- 
sons, whether  licensed  liquor  dealers  or  not 

Section  748,  Penal  Code,  as  re-enacted  by 
cbapter  256,  Laws  of  1913,  reads  as  follows: 

"Sec.  748.  Every  person  found  guilty  of  sell- 
ing any  intoxicating  liquors,  by  agent  or  other- 


wise, to  minors,  or  to  persons  Intoxicated,  or 
who  are  in  the  habit  of  getting  intoxicated,  ia 
punishable  by  a  fine  not  exceeding  $150.00,  and 
not  less  than  $20.00  for  each  offense." 

This  section,  in  its  essential  features,  was 
first  enacted  as  section  726  of  the  Penal  Code 
of  1864-65,  Territorial  Laws.  It  was  re-en- 
acted in  substantially  the  same  form  as  sec- 
tion 726  of  the  Penal  Code  of  1877.  It  again 
appears  as  section  6917  of  the  Compiled  Laws  . 
of  1887,  and  again  as  section  748  of  the  P^ial 
Code  (Revised  Codes  of  1903).  It  was  again 
re-enacted  as  chapter  256,  Laws  of  191$.  It 
is  thus  apparent  that,  through  all  constitu- 
tional and  statutory  changes  touching  the 
sale  of  intoxicating  liquors,  this  section  has 
remained,  and  is  now,  in  force. 

[1]  As  against  a  demurrer,  it  is  only  essen- 
tial that  a  criminal  information  states  facts 
which  constitute  a  crime,  under  any  pruttng 
statute.  No  admission  by  counsel  upon  de- 
murrer can  present  any  question  of  the  suffi; 
ciency  of  evidence  to  prove  a  crime,  when 
tbe  Information  itself  sufficiently  charges  a 
crime. 

[2]  The  information  does  not,  on  its  face, 
purport  to  have  been  drawn  under  any  par- 
ticidar  section  of  the  Code,  but  charges  that 
the  acts  were  committed  "contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided."  Section  748  of  tbe  Penal  Code,  as 
re-enacted  in  1913,  makes  the  selling  of  in- 
toxicating liquors  to  persons  who  are  in  the 
habit  of  getting  intoxicated  a  criminal  act. 
The  informatimi  charges  such  a  selling,  and  is 
clearly  sufficient  Under  this  statute,  the  of- 
fering for  sale,  furnishing,  or  giving  away 
of  intoxicating  liquor  would  not  constitute  & 
crime,  but  these  allegations  in  tbe  iaforma-> 
tlon  are  mere  surplusage,  and  In  no  manner 
affect  tbe  charge  of  selling.  But,  while  tbe 
rule  stated  would  be  sufficient  to  dispose  of 
this  appeal,  the  situation  presented  Is  so  un- 
usual that  justice  seems  to  require  tbe  con- 
sideration of  a  question  urged  by  counsel.  In 
a  manner  somewhat  out  of  the  ordinary. 

Thet  defendant  stands  convicted  and  appeals 
from  tbe  Judgment  and  tbe  order  overruling 
his  demurrer.  His  election  to  stand  on  tbe 
order  overruling  the  demurrer  appears  to 
have  been  induced  by  stipulation  between  the 
parties  that  a  conviction  would  not  be  asked, 
under  section  748,  Penal  Code,  because  tbe 
state  was  unable  to  prove  a  sale,  as  charged 
In  tbe  indictment  and  that  the  state  would 
proceed  under  section  2844  of  the  Political 
Code,  and  would  attempt  to  prove  only  a 
"furnishing"  or  "giving  away"  of  Intoxicating 
liquors.  This  stipulation  apparently  was  in- 
tended In  eCtect  to  entirely  eliminate  from  tbe 
Information  tbe  allegation  of  "selling"  intoxi- 
cating liquors.  Tbe  trial  court  seems  to  have 
been  advised  of  this  stipulation  or  under- 
standing between  counsel.  But  there  Is  noth- 
ing in  the  record  which  affirmatively  shows 
that  the  ruling  of  the  trial  court  upon  tbe  de- 
murrer was  intended  to  make  this  agreement 
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between  oounael  effective,  by  a  luddlng  that  a 
person,  not  a  licensed  dealer,  might  be  eoa- 
Tlcted  for  furnishing  or  giving  away  Intoxi- 
cating liquors  to  a  person  In  the  habit  of  get- 
ting Intoxicated.  However,  it  does  perhaps 
appear  that  the  judgment  or  conviction,  un- 
der the  ruling  upon  the  demurrer,  was  the 
result  of  the  admission  of  the  state's  attor- 
ney that  he  was  unable  to  prove  a  sale  tinder 
■  section  748,  Penal  Code,  which  does  not  make 
giving  or  furnishing  intoxicating  liquors  a 
crime,  and  that  he  would  prosecute  only  un- 
der section  2844  of  the  PoUtical  Code;  It  be- 
ing defendant's  contention  that  he  could  not 
be  convicted  under  that  section,  for  the  rea- 
son that  that  section  was  applicable  only  to 
licensed  dealers,  the  accused  not  b^ng  charg- 
ed as  a  licensed  dealer.  If  appellant's  conten- 
tion Is  correct,  any  person  not  a  dealer  may 
with  Impunity  furnish  or  give  away  spiritu- 
ous, malt,  brewed,  fermented,  or  vinous  liq- 
uors to  any  pers<«i  or  persons  in  the  habit 
of  getting  intoxicated,  or  to  a  minor,  or  to 
an  Intoxicated  person,  and  could  be  convict- 
ed only  upon  allegation  and  proof  of  a  sale, 
under  section  748,  Penal  Code,  re-enacted  In 
1913. 

[3]  Appellant's  contention  is  founded  upon 
two  propositions:  First,  tliat  the  title  to 
chapter  72,  Laws  of  1897,  Is  not  broad  enough 
to  authorize  including  within  its  provisions 
persons  other  tlian  licensed  dealers;  and, 
second,  that  it  was  not  the  legislative  Intent 
to  include  within  the  act  persons  other  than 
those  licensed  to  engage  in  the  business.  So 
far  as  the  first  contention  is  concerned.  It 
is  sufficient  to  observe  that  chapter  72,  Laws 
of  1897,  was  re-enacted  as  article  6,  c.  27,  Pol. 
Code  of  1903. 

[4]  The  question  here  attempted  to  be 
raised  was  put  at  rest  in  this  state  by  the 
case  of  Wilson  v.  Western  Surety  Co.,  31  S. 
D.  175, 140  N.  W.  263 ;  Schaller  v.  Grain  Co., 
32  S.  D.  15,  141  N.  W.  993.  Section  2844  ot 
the  Revised  Political  Code  ot  1903  was 
amended  by  diapter  247,  Laws  ctt  1909.  As 
amended,  that  section  provides: 

"It  shall  not  be  lawful  for  any  person  to  sell, 
furnish  or  give  away  any  spirituous,  malt, 
brewed,  fermented  or  vinous  liquors  to  any  mi- 
nor, or  any  intoxii;ated  person,  or  to  any  person 
in  the  habit  of  getting  intoxicated,  nor  to  any 
person  when  forbidden  in  writin^r  to  do  so,  by 
the  husband,  wife,  parent,  child,  guardian,  or 
employer  of  such  person,  or  by  the  supervisor 
of  the  township,  or  the  president  or  trustee  of 
a  town,  mayor  of  a  city,  the  board  of  county 
commissioners  of  the  county  where  such  person 
shall  reside  or  temporarUy  remain:  *  *  • 
Provided,  that  any  person  found  guilly  of  vio- 
lating any  of  the  provisions  of  this  chapter  shall 
be  guilty  of  a  misdemeanor." 

The  penal  clause  of  this  section,  as  amend- 
ed, is  broad  enough  to  include  "any  perscm" 


who  sdlfl,  fumialies,  or  gives  away  Intoxi- 
cating liquors  to  any  minor,  intoxicated  per- 
ooa,  or  person  in  the  habit  of  getting  intox- 
icated, etc.  We  cannot  beUeve  it  was  the 
legislative  intent  to  exempt  every  person, 
except  licensed  dealers,  from  criminal  lia- 
bility for  giving  away  or  famishing  intoxi- 
cating liqnors  to  the  person  or  persons  named 
in  this  statute.  Tlie  language  ot  the  statute 
indudes  any  person  who  shall  violate  its 
proTlstona 

Cwning  to  tlie  second  contention.  In 
SUte  V.  Grant,  20  S.  D.  164,  105  N.  W.  97,  U 
Ann.  Cas.  1017,  it  was  held  that  a  person  en- 
gaged in  selling  intoxicating  liquors  under  a 
void  license  might  be  oonvicted  under  section 
2847,  P<d.  Code,  requiring  "aU  saloons 
•  •  •  and  all  other  places  •  ♦  ♦  where 
liquors  are  sold,  to  be  closed  on  Sunday." 
The  court  says: 

"The  statute  does  not  in  express  terms  or  by 
implication  refer  alone  to  legally  licensed  sa- 
loons. It  requires  'all  places,  except  drux 
stores,'  where  intoxicating  liquors  are  sold  or 
kept  for  sale,  to  be  closed  on  Sundays.  The  al- 
legation that  the  place  in  this  instance  was  a 
legally  licensed  saloon  was  clearly  immaterial 
and  may  be  treated  as  surplusage. 

Hm  case  of  Garrlgan  y.  Kennedy,  19  S.  D. 
11,  101  N.  W.  1081,  117  Am.  St.  Rep.  927.  8 
Ann.  Cas.  1125,  was  an  action  against  a 
licensed  dealer  and  his  bondsmen  for  dam- 
ages resulting  from  unlawful  sales,  under 
sectlOTi  2839,  Pol.  Code.  Plainly  that  section 
could. have  no  application  to  persons  other 
than  licensed  dealers.  Nordin  t.  EJob,  13 
S.  D.  497,  88  N.  W.  678;  Sandlge  ▼.  Wid- 
mann,  12  S.  D.  101,  80  N.  W.  164 ;  Garrlgan 
V.  Thompson,  17  S.  D.  132,  95  N.  W,  294. 
Appellant  also  cites  State  v.  Bradford,  13 
S.  D.  201,  83  N.  W.  47,  construing  section 
2846,  Pol.  Code,  as  applicable  only  to  licensed 
dealers.  The  language  of  that  statute  plainly 
confines  its  application  to  "vendors  of  malt, 
spirituous  or  vinous  liquors  under  the  pro- 
visions of  this  article^"  and  the  court  cor- 
rectly so  held. 

We  are  of  opinion  it  was  competent  for  the 
Legislature  by  section  2844  of  the  Political 
Code  to  declare  that  no  person,  whether  li- 
censed or  unlicensed,  should  sell,  give  away, 
or  furnish  intoxicating  liquors  to  the  per- 
sons named  in  the  statute,  and  to  declare  that 
sudt  act  should  constitute  a  criminal  offenae. 
We  are  also  of  opinion  that  it  was  the  In- 
tent of  the  Legislature  to  prohibit  sudi  sell- 
ing, furnishing,  or  giving  away  of  intoxicat- 
ing liquors  by  any  person,  licensed  or  un- 
licensed. 

The  judgment  and  order  of  the  trial  coart 
are  affirmed. 


Digitized  by 


Google 


mdD 


in>lB  ▼.  FTJIdJSK 


T69 


mm  V.  FX7LLEB.     (No.  831.) 
(Sopreme  Oonrt  of  Michigan.    July  2S,  1915.) 
MuNiciPAi,  CoRPOBATioNS  «=5>705  — Usit   or 

STBBMP— CorJJSlON— CoNnUBDTOBY    NHOLI- 
OSNCB. 

Where  plaintiPs  18  year  old  son,  for  the 
loss  of  whose  services  uid  for  the  expenses  on 
account  of  his  personal  injury  the  action  was 
bronght,  was  riding  a  bicyde,  and  as  be  ap- 
proached a  crossing  saw  defendant's  aatomobile, 
100  feet  away,  moving  at  20  miles  an  hour, 
and  continued  on  liis  way  withoixt  looldng  again 
until  the  automobile  wag  within  10  feet  of  nim 
and  it  was  loo  late  to  avoid  a  collision,  he  was 
guilty  of  contributory  negligence,  defeating  a 
recovery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  C3ent  Dig.  {{  1615-1517;  Dec. 
I>ig.  «=705.] 

Error  to  Circuit  Oourt,  Sect  Connty ;  Main 
J.  Connlne,  Judge. 

Action  by  Samuel  W.  Ude  against  Clayton 
W.  Fuller.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  no  new 
trial  granted. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTBANDEB,  BIRD,  and 
STEERE,  JJ. 

Hatch,  McAllister  &  Raymond,  of  Grand 
Rapids,  for  appellant.  Edward  N.  Barnard, 
of  Grand  Rapids,  for  appellee. 

KTTHN,  3.  Htls  te  a  personal  Injxuy  caae, 
brought  by  the  platnttff  against  the  defend- 
ant for  loss  of  services  of  plalntiiTs  minor 
son  and  expenses  incurred  in  casing  for  him 
on  account  at  such  personal  injury.  The  son, 
while  riding  a  bicycle,  collided  with  an  auto- 
mobile driven  by  the  defendant,  at  the  junc- 
tion of  two  public  streets  In  the  dty  of  Grand 
Rapid&  The  accident  occurred  at  noon  on 
the  2d  day  of  June,  1913,  a  bright,  clear  day. 
Henry  Ude,  the  son,  a  young  man  18  years  of 
age,  was  going  east  on  Oak  street,  west  of 
Commerce  avenue,  and,  according  to  his  tes- 
timony, wajs  riding  on  the  south  or  right- 
hand  side  of  the  street,  about  2  feet  from 
the  curb.  When  he  reached  a  point  near  the 
west  curb  of  Commerce  avenue,  he  saw  the 
defendant  driving  an  automobile  on  the  east 
side  of  Commerce  avenue  about  100  feet 
away,  going  south  at  a  high  rate  of  speed — 
as  be  claimed,  at  the  rate  of  20  milea  an 
hour.  It  appears  that  a  building  known  as 
the  Merchants'  Hotel  was  in  the  course  of 
erection  at  the  northwest  Comer  of  Com- 
merce avenue  and  Oak  street,  and  that  build- 
ing material  was  piled  in  the  streets  adjoin- 
ing it  This  is  the  reason  assigned  by  the 
defendant  for  being  compelled  to  drive  upon 
tbe  east  side  of  Commerce  avenue  in  driving 
south.  The  negligence  complained  of  was 
that  the  automobile  was  being  run  at  a  high 
rate  of  speed  and  that  it  was  on  the  wrong 
side  of  the  street. 

On  cross-examination  Henry  Ude  described 
bis  conduct  as  follows: 

"Q.  How  long  did  you  look  at  the  car?  A. 
Just  gave  it  a  glance ;   saw  it  coming.    Q.  And 


yon  saw  it  was  coming  fast  or  slow?  A.  Com- 
ing very  fast.  Q.  And  how  long  did  you  consid- 
er the  gnegtion  of  whether  you  could  get  across 
in  front  of  it?  A.  Why,  just  a  minute.  I  couM 
see  that,  where  he  was  and  where  I  was,  coming 
at  the  rate  of  speed  he  should  have,  I  could  have 
got  across  any  time.  Q.  That  is  what  you 
thought  Tou  said  you  snpposedyon  could  get 
across  there,  so  you  started  ?  A.  Why,  certainly. 
Q.  Did  you  increase  or  slacken  your  speed?  A. 
I  remained  the  same  tliat  I  was  going.  Q.  Tou 
remained  the  same?  A.  Going  at  the  same 
speed  I  was  going.  Q.  IMd  you  look  at  the  car 
while  yon  were  going?  A.  No;  just  the  first 
time.  Q.  Did  not  pay  any  attention  to  that 
car,  whether  it  slackened  up  or  not?  A.  Why, 
no;  not  at  the  time.  Q.  Now,  how  close  was 
the  car  to  you  the  next  time  you  saw  it?  A. 
About  10  feet  away.  Q.  About  10  feet  away, 
and  you  had  your  hat  boxes  in  each  band,  did 
you?  A.  Yes,  sir;  yes.  Q.  So  that  from  the 
time  yon  first  saw  tbe  car,  and  concluded  that 
you  could  go  across  in  front  of  it  yon  did  not 
look  at  the  car  again  until  It  was  about  10  feet 
from  you?  A.  No,  sir.  Q.  Where  were  you 
looking?  A.  Why,  I  was  glancing  around  the 
other  way,  looking  the  other  way,  to  see  if  there 
was  anytliing  coming  from  the  other  way.  Q. 
Well,  was  there  anything  coming  from  the 
south?  A.  There  was  not  Q.  So  that,  when 
you  started  to  cross  that  street  you  knew  tliat 
this  car  was  coming  down  from  tbe  north,  didn't 
you?  A.  Yes,  sir.  Q.  And  you  knew  it  was 
coming   pretty  fast  didn't  you?     A.  Yes,  sir. 

♦  •  •  Q.  Did  you  increase  or  slacken  your 
speed  at  all?  A.  I  increased.  Q.  When?  A. 
When  I  saw  the  car  about  10  feet  away  from 
me.  Q.  Was  that  the  first  time  you  did  any- 
thing  to   get   out  of   tbe   way?     A.  It   was. 

•  *  •  Q.  And  if  when  you  started  to  go 
across  the  street,  if  you  had  looked  up  after  you 
had  first  seen  him,  you  could  see  him  any  time 
you  looked  at  him,  couldn't  you?  A.  Why,  e«r- 
tainlf.  Q.  There  wasn't  any  building  material 
there  to  obstruct  your  view  in  any  way?  A. 
Not  on  the  comer.  Q.  Any  place  to  obstruct 
your  view?  A,  No;  there  was  not  •  ♦  • 
Q.  Now,  you  say  when  you  first  saw  that  auto- 
mobile it  was  going  fast  do  you?  A.  It  was. 
Q.  Well,  you  must  nave  seen  It  move  some  dis- 
tance to  know  whether  it  was  going  fast  or  slow, 
didn't  you?  A.  Well,  a  glance  is  enough  to 
take  that  in.  Q.  Well,  how  long  did  you  look 
at  that  when  you  saw  that  it  was  going  fast? 
A.  Gave  it  a  glance,  and  that  was  all.  Q.  Just 
gave  it  a  glance?  A.  I  looked.  Q.  WeU,  how 
much  faster  was  it  Koing  than  yon  were?  A.  I 
could  not  say.  Q.  Well,  you  looked  at  it  long 
enough  to  know  that  it  was  coming  very  fast 
did  you?  A.  Yes,  sir.  •  *  •  Q.  You  were 
satisfied  from  a  glance  that  the  automobile  was 
going  fast  weren't  you?  A.  Why,  certainly. 
Q.  And  you  were  going  slow,  weren't  you?  A. 
Yes,  sir.  *  *  •  Q.  And  was  that  the  first 
time  you  looked  when  you  got  over  to  the  cor- 
ner? A.  Yes;  naturally,  I  looked  to  the  cor- 
ner. Q.  No;  I  didn't  ask  you  naturally.  Was 
that  the. first  time  you  looked  at  the  comer? 
A.  It  was.  Q.  And  you  were  just  alraut  to  start 
across  Commerce  street  then,  were  you?  A.  I 
was  at  the  corner;  yes.  Q.  You  were  at  the 
west  comer,  going  slow  on  your  bicycle?  A. 
Yes.  Q.  And  you  were  north  of  the  curb?  A. 
Two  feet  *  *  •  Q.  But  if  you  had  paid  any 
attention  after  that  first  glance  at  that  automo- 
bile that  was  coming  down  there  at  that  high 
rate  of  speed,  you  could  have  avoided  this  ac- 
cident couldn't  you?  A.  I  looked  at  this—  Q. 
No;  now,  answer  that  question.  You  could  have 
avoided  this  accident,  couldn't  you?  A.  Yes, 
sir.  •  •  •  Q.  You  realized  that  auto  was 
approaching  that  comer  very  fast?  A.  I  did; 
yes,  sir.  Q.  Before  you  started  to  cross?  A. 
Yes,  sir.    Q.  And  then  you  started  to  cross  and 
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?8l<l  no  more  attention  to  It  until  it  got  within 
0  feet  of  jou?  A.  That  is  bo.  Q.  And  then 
you  were  in  a  place  of  danger,  weren't  you? 
A.  I  was.  •  •  *  Q.  Did  you  have  a.  brake 
on  your  automobile,  or  on  vour  bicycle?  A.  I 
do.  Q.  Safety  brake?  A.  Yes;  coaster  brake. 
Q.  CoaRter  brake.  All  you  had  to  do  is  just 
push  back  on  the  pedals  and  it  stopped  your 
wheel?  A.  Yes,  sir.  Q.  And  you  were  going 
very  slow?  A.  Yes,  sir.  Q.  So  that  if  you 
had  made  a  glance  or  paid  any  attention  to 
that  automobile,  after  you  first  saw  it,  you 
would  not  hare  gone  over  in  front  of  it,  would 
you?  A.  I  would  not  Q.  You  did  not  pay  any 
attention,  while  you  were  going  across  there,  to 
that  automobile,  after  you  saw  it  the  first  time, 
until  you  got  yourself  right  in  front  of  it,  did 
you?  A.  I  did  not  Q.  And  you  were  going 
right  across  in  front  of  the  automobile?  A.  Yes, 
sir.  *  ♦  ♦  Q.  And  yet  you  had  it  in  your 
mind,  when  you  louked  at  that  car,  that  it  was  go- 
ing at  a  high  rate  of  speed?  A.  I  did.  (^.  A 
^reat,  big  car.  wasn't  it?  A.  Yes.  Q.  And  it  is 
a  dangerous  thing  to  run  in  front  of  one  of  them, 
isn't  it?  A.  It  is;  yes.  Q.  You  knew  that?  A. 
Yes,  sir.  Q.  You  had  been  riding  around  on 
the  streets  here  on  bicycles,  hadn't  you?  Mr. 
Barnard:  Oh,  that  has  all  been  gone  over.  Q. 
Haven't  you?  A.  Yea,  sir.  Q.  And  you  know 
it  to  be  a  dangerous  thing  to  get  out  in  front 
of  an  automobile  going  at  a  high  rate  of  speed, 
didn't  you?  A.  Yes,  sir.  Q.  And  there  wasn't 
any  other  thing  on  the  street  there  to  avoid,  was 
there?  A.  There  was  not  Q.  Nice,  bright, 
clear  day,  was  it?  A.  Yes;  it  was;  yes,  sir. 
Q.  Right  in  the  middle  of  the  day?  A.  12:05, 
abouC' 

It  is  urged  by  counsel  for  appellant  tbat  un- 
der this  testimony  It  is  very  clear  that  Henry 
Ude  was  guilty  of  contributory  negligence; 
and  while  the  learned  trial  Judge  stated, 
after  hearing  this  evidence,  that  he  consider- 
ed it  a  very  close  question,  he  submitted  the 
question  of  the  contributory  negligence  to  the 
Jury.  In  the  instant  case  It  appears  beyond 
doubt  that  Henry  Ude  sawi  the  automobile 
coming  on  Commerce  avenue  before  he  at- 
tempted to  cross  the  street,  when  it  was 
About  100  feet  away,  and  that  he  continued 
on  his  way  without  looking  again  until  he 
was  within  10  feet  of  the  automobile  and  It 
was  too  late  for  him  to  avoid  the  accident 
In  our  opinion  this  situation  presents  a 
stronger  case  of  contributory  negligence  than 
that  presented  to  this  court  in  Gibbs  v.  Day- 
ton, 166  Mich.  263,  131  N.  W.  544,  in  which 
case  it  was  said: 

''We  are  not  prepared  to  hold  as  a  matter 
of  law  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  automobile  driver,  but  we  are 
of  the  opinion  tbat  plaintiff  failed  to  discharge 
the  burden  of  proof  resting  upon  him  to  show 
absence  of  contributory  negligence  on  the  part 
of  decedent  The  boj_  was  experienced  in  the 
use  of  the  bicycle  and  in  riding  about  the  streets 
In  the  course  of  bis  employment  as  a  delivery 
boy.  There  was  nothing  to  obscure  his  vision, 
and  he  had  only  the  automobile  and  the  other 
bicycle  to  avoid  on  a  paved  street  67  feet  wide. 
If  be  had  loolted  when  he  started  to  cross  the 
street  he  must  have  seen  the  oncoming  auto- 
mobile a  few  rods  away,  in  which  event  it  would 
have  been  negligent  to  attempt  to  cross  directly 
in  front  of  it  If  be  did  not  look  until  the  au- 
tomobile was  upon  him,  he  did  not  exercise  com- 
mon prudence.  Zoltovski  v.  Gzella,  159  Mich. 
620,  124  N.  W.  627,  26  I*  R.  A.  ^N.  8.)  435, 
134  Am.  St  Rep.  752.    In  view  of  this  conclu- 


sion, it  becomes  unnecessary  to  consider  the  oth- 
er interesting  questions  presented  by  the  briefs." 

In  that  case  there  was  doubt  as  to  wheth- 
er the  boy  saw  the  oncoming  automobile  a 
few  rods  away,  but  here  there  Is  no  question 
that  the  boy  saw  the  oncoming  car  when  it 
was  still  100  feet  away.  We  cannot  escape 
the  conclusion  that  It  was  conclusively  shown 
by  the  plaiutiiTs  own  testimony  that  he  failed 
to  use  that  reasonable  degree  of  care  to  avoid 
injury  proportionate  to  the  circumstances 
wiilch  the  law  makes  essential  to  a  recovery, 
and  by  his  own  negligence  contributed  to  the 
accident  Stevenson  v.  D.  U.  R.,  167  Mich.  45. 
132  N.  W.  451 ;  Tolmle  v.  Woodward  Taxlcab 
Company,  178  Mich.  426,  144  N.  W.  855.  In 
our  opinion  this  presents  a  clear  case  of  con- 
tributory negligence,  and,  as  It  appears  under 
the  testimony  of  Henry  tide,  that  the  plain- 
tUC  cannot  recover,  the  Judgment  is  reversed, 
and  no  new  trial  granted. 

In  view  of  this  conclusion,  it  Is  unnecessary 
to  consider  the  other  questions  presented  by 
the  briefs. 

The  late  Justice  McALVAT  took  no  part  to 
this  dedsioiL 


8WEBTNAM  v.  SNOW.    (No.  323.) 
(Supreme  Gonrt  of  Michigan.    July  23,  1915.) 
Mastkb  awd  Servant  «=9S01  —  Injubt  to 

ThIRO  PkBSOHS  —  BXISTKNCE  OT  ReIATIOIT- 

saip. 

Where  the  owner  of  an  automobile  entered 
into  a  contract  with  a  garage  keeper  for  the  care 
of  his  car,  one  of  the  terms  of  which  was  that 
the  garage  keeper  should  deliver  and  call  for  the 
car  at  the  owner's  home  or  elsewhere,  a  chauf- 
feur employed  by  the  garage  Iceeper  and  paid  by 
him  is  not  the  servant  of  the  owner  of  the  car 
while  bringing  it  back  to  the  garage,  and  the 
owner  is  not  liable  for  injuries  caused  by  bis 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1210-1216;  Dec.  Dig. 
«=»301.] 

Error  to  Superior  Court  of  Grand  Rapids ; 
William  J.  Stuart,  Judge. 

Action  by  Euretta  B.  Sweetnam  against 
Warren  H.  Snow.  Judgment  for  the  plain- 
tiff, and  defendant  brings  error.  Reversed, 
and  no  new  trial  granted. 

Argued  before  BROOKE,  C.  J.,  and  KUHX, 
STONE,  OSTRANDER,  BIRD,  MOORE,  and 
STEERE,  JJ. 

Travis,  Merrldc  &  Warner,  of  Orand  R».xt- 
ids,  for  appellant  Swarthout  &  Master,  of 
Grand  Rapids,  for  appellee. 

MOORE,  J.  The  plalntlir,  a  sehool-teat^er, 
39  years  of  age,  was  struck  by  an  automobile 
owned  by  the  defendant,  but  driven  at  tbe 
time  by  an  employ^  of  a  public  garage  where 
the  defendant  kept  his  car.  For  the  purpose 
of  mailing  a  letter  In  the  United  States  mall 
box  affixed  to  the  south  side  of  the  front  ves- 
tibule of  a  trolley  car,  the  plaintiff  stood  in 
the  street  near  where  the  front  end  of  tbe 
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car  would  Stopu  After  It  stopped  and  she 
bad  mailed  ber  letter,  in  order  to  regain  the 
curb  the  plaintiff  walked  north  past  the  front 
end  of  the  car,  stepped  Into  the  north  road- 
way of  the  street,  and  was  struck  by  the  au- 
tomobile, which  was  going  in  the  same  direc- 
tion as  the  street  car.  The  two  lights  of  the 
automobile  were  burning.  Proof  was  Intro- 
duced by  the  plaintiff  tending  to  show  its 
speed  was  from  18  to  20  miles  an  hour.  The 
automobile,  which  was  a  five  passenger  tour- 
ing car,  was  driven  at  the  time  by  a  Mr.  Ab- 
bott The  defendant  was  In  Boston  at  the 
time.  There  was  eyldence  that  the  wife  of 
the  defendant  had  driven  the  car  earlier  In 
tbe  evening.  Mr.  Abbott  called  for  the  car 
to  take  It  to  the  garage.  The  accident  oc- 
curred on  one  of  the  direct  routes  between 
the  residence  of  defendant  and  Mr.  Dowllng's 
garage,  which  were  over  a  mile  apart  The 
defendant  purchased  the  automobile  of  Mr. 
Dowllng  about  six  months  before  tbe  acci- 
dent, and  both  he  and  his  wife  were  In  tbe 
habit  of  driving  It  He  employed  no  chauf- 
feur, and  had  no  garage  of  his  own.  He  had 
a  contract  with  Mr.  Dowllng,  to  which  ref- 
erence will  be  made  later. 

At  the  close  of  the  testimony  on  the  part 
of  the  plaintiff,  counsel  for  the  defendant 
made  a  motion  for  a  directed  verdict  for  tbe 
defendant  for  various  reasons.  The  trial 
judge  denied  the  motion,  and  the  defendant 
rested  without  Introducing  any  testimony. 
Tbe  Judge  submitted  the  case  to  the  Jury  up- 
on the  question  of  Mr.  Abbott's  negligence, 
and  the  plaintiff's  contributory  negligence, 
directing  them  that  Mr.  Abbott  at  the  time 
was  acting  for  Mr.  Snow  under  a  contract 
with  Mr.  Dowllng,  and,  while  so  acting,  Mr. 
Abbott  was  to  be  regarded  In  law  as  the 
servant  of  Mr.  Snow.  The  Jury  returned  a 
verdict  of  $2,600  in  favor  of  the  plaintiff.  A 
motion  for  a  new  trial  was  later  denied.  The 
case  Is  brought  here  by  writ  of  error. 

We  quote  from  tbe  brief  of  counsel  for  ap- 
pellant: 

"The  questions  we  raise  are  but  three  in  num- 
ber, and  may  be  stated  in  the  form  of  the  fol- 
lowing propositions  affirmed  by  the  appellant, 
namely: 

"I.  Tbe  trial  court  erred  in  charging  the  jury 
that,  as  a  matter  of  law,  tbe  relationstup  of  mas- 
ter and  servant  existed  between  tbe  defendant 
and  Abbott 

"II.  The  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

"III.  Tbe  trial  court  erred  In  holding  ap- 
plicable to  his  case  the  ordinance  of  the  city  of 
Grand  Rapids,  relied  upon  by  the  plaintiff,  relat- 
ing to  the  management  of  motor  vehicles  in 
proximity  to  any  street  car  which  has  stopped 
for  the  purpose  of  taking  on  or  discharging  pas- 
sesgera.** 

In  our  view  of  tbe  Haw  when  applied  to  tbe 
facta  disclosed  by  the  record,  It  will  be  neces- 
sary to  discuss  the  first  proposition  only. 

Mr.  Dowllng  was  called  as  a  witness,  and, 
after  testifying  about  his  relations  with  the 
defendant,  be  gave  the  following  testimony, 
to  wbldi  plaintiff  attaclies  much  impoitanoe: 


"During  the  time  that  Mr.  Snow  desired  a 
driver.  I  did  not  have  any  control  over  the  speed, 
that  the  car  should  go.  or  any  control  whatever 
as  to  the  manner  It  should  mn,  or  as  to  where  it 
should  go.  During  the  time  that  tbe  car  was 
stored  with  me,  I  did  not  have  any  arrangements 
whereby  I  had  the  right  to  rent  the  car  or  to  let 
it  out  or  run  it  myself.  Q.  Was  there  in  your 
contract  any  time  when  you  had  control  or  the 
movements  of  tbe  car  outside  of  the  time  when  it 
was  in  your  garage  building?    A.  No,  sir." 

It  is  apparent,  as  will  appear  later,  that 
tbese  were  contusions  of  the  witness  rather 
than  a  statement  of  (be  facts.  Mr.  Dowllng's 
cross-examination  shows  what  tbe  contract 
between  him  and  Mr.  Snow  required  him  to 
do.    We  quote  from  bis  cross-examination: 

"My  contract  with  the  defendant  was  entered 
into  in  July  or  August,  1913.  I  recollect  that 
Mr.  Snow  made  a  proposal  to  me,  or  inquired  as 
to  wliat  I  would  perform  certain  enumerated 
services  for  per  month.  His  inquiry  related  to 
services  which  he  desired  in  the  way  of  keeping 
the  car  at  my  garage,  washing  it,  polishing,  and 
oiling  it.  He  also  inquired  as  to  my  calling  for 
tiie  car  at  his  residence  or  elsewhere  in  Grand 
Rapids  and  delivering  it  to  him.  I  did  not  close 
a  bargain  with  him  at  the  first  interview,  but  the 
matter  was  taken  op  subsequently,  at  which 
time  we  reached  an  agreement  to  perform  all 
the  services  that  I  have  mentioned  for  Mr.  Snow, 
including  the  delivery  of  his  car  at  his  request  at 
such  place  in  Grand  Rapids  as  he  might  desig- 
nate, and  also  tbe  getting  of  his  car  at  such 
place  in  Grand  Rapids  as  he  might  designate 
and  the  returning  of  it  to  my  garage.  I  under- 
took by  that  contract  to  take  good  care  of  the 
car  while  it  was  in  my  possession.  Q.  Was  any- 
thing said  by  you  or  by  the  defendant  when  you 
were  entering  into  that  l>argain  with  him  about 
what  particular  man  should  be  permitted  to 
drive  his  car?  A.  Nothing,  only  that  I  was  to 
furnish  a  man  capable  of  driving  tbe  car  to  and 
from  his  residence.  Q.  The  selection  of  that 
man  was  left  to  you,  was  it  not?  A.  Yes,  sir. 
Q.  Did  Mr.  Snow  reserve  any  right  to  select  the 
man  in  your  employ  who  should  drive  his  car? 
A.  No.  «  ♦  *  when  Abbott  entered  my  em- 
ploy about  December  1st,  this  co&tract  between 
Mr.  Snow  and  me  had  been  in  force  some  four 
or  five  months,  and  during  that  time  I  had  stor- 
ed and  cared  for  bis  car  at  my  garage,  and  men 
in  my  employ  had  delivered  the  car  at  his  resi- 
dence and  called  there  for  it  during  those  four 
or  five  months  prior  to  Abbott's  coming  into  my 
employ.  There  were  probably  three  or  four  dif- 
ferent men  who  had  done  that.  I  hired  all  of 
those  men,  and  I  hired  Abbott  at  a  specified 
wage,  and  I  paid  that  wage.  Neither  Mr.  Snow 
nor  anybody  else  contributed  to  pay  that  wage. 
Mr,  Snow  did  not  have  anything  to  do  with  hir- 
ing Abbott  or  any  of  the  other  men  who  had  ever 
driven  his  car  out  of  my  garage.  Q.  What  were 
your  instructionB  to  your  men  in  the  garage  in 
reference  to  using  tbe  cars  of  your  customers? 
A.  They  were  instructed  never  to  use  a  custom- 
er's car  except  on  order  of  the  customer.  Q. 
You  would  discharge  a  man  if  yon  found  that  he 
had  taken  a  customer's  car  without  authority, 
would  you  not?  A.  I  certainly  would.  *  »  * 
I  agreed  with  Mr.  Snow  that  part  of  the  serv- 
ices to  be  rendered  by  me  for  $15  a  month  with 
respect  to  his  car  was  to  cause  bis  car  to  be  tak- 
en in  on  request  from  his  house  to  my  garage." 

Mr.  Snow  was  called  under  the  statute  by 
the  plaintiff  as  a  witness  and  testified  as  to 
tbe  ownership  of  the  car.  He  then  testified 
to  tbe  contract  between  himself  and  Mr. 
Dowling.  His  testimony  In  that  regard  Is  In 
accord  with  tbe  testimony  of  Mr.  Dowllng. 

Tbe  attorneys  for  tbe  plalntifl  dte,  as  Bus- 


Digitized  by 


Coogle 


772 


153  NORTHWESTERN  SEPOBTBB 


(lOdL 


tainlns  the  oonstnictioQ  giyen  to  the  con- 
tract by  the  trial  judge,  26  Cyc.  at  pages  1519 
and  1522,  and  also  particularly  the  cases  of 
Janlk  V.  Ford  Motor  Co.,  180  Mich.  657,  147 
N.  W.  510,  62  L.  R.  A.  (N.  S.)  594,  and  Pease 
y.  Gardner  et  al.,  US  Me.  264,  93  AtL  650. 
A  reading  of  these  authorities  does  not  Im- 
press us  the  same  as  they  have  Impressed 
counsel.  So  far  as  they  are  applicable  to  the 
Instant  case,  they  tend  to  support  the  conclu- 
sion that  Mr.  Abbott  was  not  an  employ^  of 
the  defendant 

The  ease  of  Tomroos  v.  R.  H.  Whit©  Co., 
220  Mass.  336,  107  N.  E.  1015,  is  an  instructlTe 
one.    We  quote  from  It: 

"The  material  facts  out  of  which  these  ac- 
tions arise  are  thesp:  The  Autocar  Company 
sold  to  the  R  H.  White  Company  two  motor 
trucks,  and  a^eed  as  a  part  of  the  contract  to 
furnish  with  each  a  chauffeur  who  was  a  thor- 
ough mechanic,  for  seven  days,  to  instruct  the 
men  of  R.  H.  White  Company  without  cost  and 
to  'garage'  the  trucks,  including  the  making  of 
all  ordinary  repairs,  for  12  months.  The  con- 
tract was  in  writing.  During  the  seven-day  in- 
struction period,  chauffeurs  took  the  trucks  from 
the  garage  of  the  Autocar  Company  and  proceed- 
ed to  the  stable  of  the  R.  H.  White  Company, 
where  one  of  its  men  traarded  each  of  the  trucks, 
which  thereafter  were  used  in  the  delivery  of 
goods  of  the  R.  H.  White  Company  until  the 
end  of  the  day,  when  the  men  of  the  R.  H. 
White  Company  left,  and  the  trucks  were  then 
driven  from  its  stable  to  the  garage  of  the  Auto- 
car  Company  by  the  chauffeurs.  During  the  day 
the  servants  of  the  R.  H.  White  Company  gave 
directions  as  to  the  streets  and  houses  to  which 
the  trucks  should  be  driven  in  the  delivery  of 
goods,  but  the  manner  and  speed  of  driving  was 
whoU;  within  the  control  of  the  chauffeurs,  who 
were  skilled  mechanics  in  the  general  employ  of 
the  Autocar  Company.  On  one  of  the  journeys 
from  the  garage  of  the  Autocar  Company  to  the 
stable  of  the  R.  H.  White  Company  during  the 
seven-day  period,  and  when  the  chauffeurs  em- 
ployed and  paid  by  the  Autocar  Company  were 
alone  on  the  trucks,  the  plaintiff  Karl  was  in- 
jured, as  has  been  settled  by  verdict  of  the  jury, 
whiie  he  was  in  the  exercise  of  due  care,  through 
the  negligence  of  the  driver  of  one  of  the  trucks. 
The  jury  found  specifically  that  the  negligent 
chauffeur  at  the  moment  of  the  accident  was  a 
servant  both  of  the  R  H.  White  Company  and 
of  the  Autocar  Company.  It  is  contended  by 
each  of  the  defendants  that,  as  to  it,  this  finding 
was  unwarranted,  and  that  &  verdict  should  have 
been  directed  in  its  favor. 

"The  general  principles  of  law  whieh  govern 
cases  of  this  kind  have  been  considered  frequent- 
ly and  are  well  settled.  In  their  application 
distinctions  of  nicety  may  arise  when  one  in  the 
general  employment  of  another  is  by  his  consent 
lent  or  hired  by  his  master  to  work  for  a  third 
in  some  special  service.  The  test  to  .determine 
the  legal  responaibility  of  that  third  person  for 
his  condnot  is  whether,  in  the  particular  service 
performed  by  him,  he  continues  liable  to  the  con- 
trol and  direction  of  bis  master  as  to  tiie  means 
to  be  employed,  and  the  result  to  be  achieved, 
or  becomes  subject  to  that  of  the  third  person. 
This  must  he  coasidcred,  as  was  said  by  Chief 
Justice  Knowlton  in  Sbepard  ▼.  Jac<^,  204 
Mass.  110,  at  page  112.  80  N.  E.  392,  at  page 
393  (26  L.  R.  A.  [N.  S.]  442,  134  Am.  St  Rep. 
648),  not  merely  with  reference  to  'the  general 
business  which  the  act  is  intended  to  promote, 
but  the  particular  business  which  calls  for  the 
act,  in  the  smallest  subdivision  that  can  be  made 
ot  the  business  in  reference  to  control  and  pro- 
prietorship.' The  particular  business  which  the 
negligent  cfaauffent  waa  engaged  ia  doing  at  the 


time  of  the  accident  was  that  of  driving  the 
truck.    The  driving  of  the  truck  during  tlie  sev- 
en-day period  was,  by  the  terms  of  the  contract, 
exclusively  within  the  control  and  direction  of 
the  Autocar  Company.     The  truck  was  being 
driven  to  the  place  where  the  instruction  of  tba 
servant  of  the  R.  H.  White  Company  was  to  be- 
gin.   But  that  place  had  not  been  reached.    The 
man  to  be  instructed  had  not  yet  appeared  on 
the  scene.    The  instruction  had  not  begun.    No 
employ^  of  that  company  was  on  the  truck  at 
the  time.    It  was  not  being  used  in  its  business 
of  delivering  goods.    It  was  not  even  being  em- 
ployed for  the  instruction  of  its  servant    It  was 
wholly  in  the  management  and  control  of  the 
Autocar  Company.    It  was  being  taken  by  that 
company,  pursuant  to  its  contract,  to  a  point 
where  further  performance  of  its  contract  was 
to  take  place.    The  business  of  the  R  H.  White 
Company  had  not  begun.    The  only  matter  about 
which  that  company  could  then  have  given  any 
authoritative  direction  was  at  most  as  to  the 
placp  where  the  instruction  should  be  given  and 
to  which  the  truck  should  be  taken  for  that  pur- 
pose.    But  it  could  say  notfaing  respecting  the 
route,  speed,  or  general  or  particular  method  of 
driving.    Its  representative  was  not  present  and 
was  not  intended  to  be  present  at  the  time  of  the 
accident,  because  its  but^iness  then  was  not  being 
done.    It  was  not  in  a  position  and  had  no  pow- 
er to  give  any  direction  as  to  the  particular  mat- 
ter of  neglect  which  caused  the  inju^.     The 
chanffeur  was  not  selected  by  the  R  H.  White 
Company.    It  did  not  hire  him,  nor  could  it  dis- 
charge him  or  refuse  to  accept  him,  provided  he 
was  competent     It  did  not  pay  him  directly  or 
indirectly,  save  as  his  compensation  may  have 
been  included  in  the  cost  of  the  truck.    The  cir- 
cumstance that  the  truck  belonged  to  the  R.  H. 
White  Company  is  an  important,  but  not  deci- 
sive,  factor.     See  Trombley  y.   Stevens-Duryea 
Co.,  206  Mass.  516,  92  N.  E.  764.     It  is  not 
quite   enough   to   countervail   those  mentioned, 
which,  being  substantially  uodispnted,  show,  aa 
matter  of  law,  that  the  injuries  to  the  plainti6Es 
were  not  caused  by  the  R.  H.  White  Company. 
On  this  point  the  case  is  close  to  the  line,  and 
there   are  none  of  our  deeiaiona  precisely   in 
point,  but  3owie  v.  Coffin  Valve  Co.,  200  Mass. 
571,  86  N.  E.  914,  Id.,  206  Mass.  305   92  N.  E, 
334,  Dutton  y.  Amesbury  National   Bank,   181 
Mass.  154,  63  N.  E.  405,  and  Fleischner  v.  Dnr- 
gin,  207  Mass.  435,  03  N.  El  801,  33  L.  R.  A. 
(N.  S.)  79,  20  Ann.  Cas.  1291,  are  somewhat 
analogous,  and  like  conclusions  there  were  reach- 
ed.   KclIoRs  v.  Church  Charity  Foundation,  203 
N.  X.  191.  96  N.  E.  406,  38  L.  H.  A.  (N.  8.)  481, 
Ann.  Cas.  1913A,  883,  and  note  885,  and  Quar- 
man  y.  Burnett  6  M.  &  W.  497,  go  further  than 
is  required  to  relieve  the  R.  H.  White  Company 
from  liability.     In  those  two  cases  the  defend- 
ants owned  the  vehicles,  which  were  being  used 
in  their  business  by  a  driver  furnished   under 
contract  by  a  third  person,  who  alone  had  the 
authority  to  hire,  discharge,  and  direct  the  driv- 
er as  to  the  details  of  his  duty  of  driving,  and 
they  were  exonerated  from  liability.     Other  cas- 
es on  all  fours  vritb  the  cases  against  the  R.  H. 
White  Company  hold  that  tiie  defendant  is  not 
liable.    Neff  v.  Brandeis,  91  Neb.  11,  135  N.  W. 
232,  39  L.  R.  A.  (N.  S.)  933 ;   Ouellette  y.  Su- 
perior Motor  &  Machine  Works,  157  Wis.  531, 
147  N.  W.  1014,  52  L.  R  A.  (N.  8.)  29B.     See, 
also,  Meyers  v.  Tri-State  Automobile  Co..   121 
Minn.  68,  140  N.  W.  184.  44  L.  R.  A.  (N.  S.) 
113 ;   Dalrymple  y.  Covev  Motor  Car  Co..  86  Or. 
533,  135  Pac.  01,  48  L.  R.  A.  (N.  S.)  424. 

"It  is  plain,  from  what  has  been  said,  that  the 
Autocar  Company  is  liable.  The  injuries  were 
the  direct  result  of  a  negligent  doing  of  its  busi- 
ness by  its  servant  hired  by  it  and  at  the  mo- 
ment engaged  in  the  performance  of  his  duty  as 
its  employ^.  The  actions  against  that  defend- 
ant are  well  within  numerous  of  our  cases. 
They  aie  in  legal  intendment  almost  exactly  like 
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BoacH  V.  HInobcIlff,  214  Man.  267,  101  N.  B. 

S83.  They  are  in  principle  indistinfroishable 
from  DriacoU  v.  Towle,  181  Masa  416,  63  N.  B3. 
922;  Corliss  v.  Keown,  207  Mass.  140,  93  N.  E. 
143;  Hunt  v.  New  York,  New  Haven  A  Hart- 
ford Railroad,  212  Mass.  102,  98  N.  E,  787,  40 
L.  K.  A.  (N.  S.)  778;  Brow  v.  Boston  &  Albany 
Kailroad,  157  Mass.  399,  32  N.  E.  362 ;  Hussey 
T.  Franey.  206  Mass.  413,  91  N  E.  391.  137 
Am.  St.  Hep.  460 ;  Pigeon's  Case,  216  Mass.  51, 
64,  102  N.  a  982  [Ann,  Cas.  1915A,  7371: 
Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215,  29 
Sup.  Ct.  252,  53  I*  Ed.  480." 

See,  also,  Qulmby  Co.  v.  Estey  (Mass.)  108 
N.  B.  908,  and  the  case  of  McBrlde  v.  Mad- 
den Shingle  Co.,  173  Mich.  248,  138  N.  W. 
1077. 

We  think  It  clear  that,  when  the  Injury  for 
which  suit  is  brought  was  sustained,  Mr.  Ab- 
bott was  engaged  in  the  work  of  performing 
the  contract  of  his  employer,  Mr.  Dowling, 
with  Mr.  Snow,  and  that  the  defendant  was 
In  no  way  legally  responsible  for  his  miscon- 
duct. It  follows  that  a  verdict  should  have 
been  directed  for  defendant 

The  Judgment  is  reversed,  and  no  new  trial 
1b  granted. 


NIBLOCK  v.  GAGE.  Circuit  Judge.  (No.  824.) 
(Supreme  Court  of  Michigan.  July  23,  1915.) 
Costs    ig=>215— Taxation— Witddbawal    of 

Bill  of  Costs.  ^  ,    ^  , 

Where  plaintiff,  m  a  suit,  was  defeated, 
and  objected  to  the  bill  of  coats  presented  by  de- 
fendant to  the  clerk  for  taxation,  and  lus  ob- 
jections were  overruled,  and  the  costs  were 
taxed,  the  circuit  court,  holding,  on  his  appeal, 
that  defendant's  affidavit  as  to  the  attendance 
of  his  witnea8«a  was  defective,  was  not  required 
to  tax  the  proper  items  and  reject  the  improp- 
er ones,  but  properly  permitted  defendant  to 
withdraw  his  bill  of  costs  for  the  purpose  of 
presenting  a  new  bill  to  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Co8:ts,  Cenfc 
IMg.  H  797,  802,  816.  826;   Dec  Dig.  <8=»215.] 

Mandamus  by  James  NibloCk  against 
WlUiam  Gage,  Saginaw  dicolt  Judge.  Writ 
denied. 

Argued  before  BROOKE,  O.  J,,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

Deveieaux  &  Quinn,  of  Chesaning,  for  re- 
lator. Crane  &  Crane,  of  Saginaw,  for 
respondent. 

BIRD,  J.  Relator  was  plaintiff  In  the  case 
of  Niblock  r.  Schmlege,  brought  In  the 
Saginaw  circuit  court,  and  was  defeated 
therein,  whereupon  the  defendant  presented 
a  tax  bill  of  costs  to  the  clerk  for  taxation. 
Relator  objected  to  the  taxation,  but  the 
objections  were  overruled,  and  the  costs 
were  taxed  at  the  sum  of  $146.  Relator  ap- 
pealed to  the  circuit  court,  where  the  affida- 
vit of  defendant  as  to  the  attendance  of  his 
witnesses  was  declared  defective.  The  trial 
court  permitted  defendant  to  withdraw  his 
bill  of  costs  for  the  purpose  of  presenting 
a  new  one  to  the  clei^.  Relator  objected 
to  this  practice,  insisting  that  It  was  the 


duty  of  the  trial  conrt  to  tax  the  proper 
items  and  reject  the  Improper  ones,  and  he 
now  asks  this  court  for  a  writ  of  mandamus 
to  compel  the  circuit  Judge  to  proceed  to  a 
taxation  of  the  costs  upon  the  bill  as  it  then 
Ertood. 

The  action  of  the  trial  court  In  allowing 
defendant  to  withdraw  his  bill  of  costs  ap- 
pears to  be  in  conformity  with  the  rule  laid 
down  in  Jeffery  v.  Hursh,  68  Mich.  263,  27 
N.  W.  10,  where  it  was  said: 

"Ordinarily,  when  objections  are  made  and  de- 
fects pointed  out,  such  as  is  done  in  this  case,' 
it  is  the  duty  of  the  party  applying  to  tax  the 
bill,  if  he  wishes  to  remedy  the  defects,  either 
to  apply  for  a  postponement  and  supply  the 
defects  by  the  adjourned  day,  or  withdraw  his 
bill  and  make  a  new  application ;  and,  if  he 
fails  or  neglects  to  do  so.  it  will  be  too  late 
after  taxation  to  do  so,  and  the  items  will  stand 
rejected." 

Relator  bases  his  argument  upon  the  case 
of  Hawkins  v.  Fuller,  Circuit  Judges  62 
Mich.  531,  29  N.  W.  92,  where  It  was  said 
that:  ' 

"When  an  appeal  is  had  from  the  clerk  to 
the  circuit  court  from  taxation  of  costs,  the 
case  should  not  be  remanded  to  the  clerk  for 
new  action,  but  the  taxation  should  be  made  by 
the  court." 

The  gist  Of  the  holding  In  Jeffery  v.  Hursh 
is  that  the  circuit  court  should  not  remand  a 
tax  bill  of  costs  back  to  the  cleric  fbr  coi> 
rectlon,  but  should  either  tax  the  costs  It- 
self or  permit  the  bill  to  be  withdrawn. 
Hawkins  v.  Fuller  follows  Jeffery  v.  Hursh 
in  holding  that  the  taxed  bill  should  not 
be  remanded  to  the  clerk  for  relaxation,  but 
should  be  taxed  by  the  court  It  is  nojevheie 
intimated  in  the  latter  case  that  the  rule 
laid  down  In  Jeffrey  v.  Hursh,  permitting 
the  bin  of  costs  to  be  withdrawn,  was  to  be 
vacated  or  changed.  That  part  of  the  rule 
is  not  even  commented  on  In  Hawkins  v. 
E^iUer.  Inasmuch  as  the  respondent  re- 
turns that  he  gave  permission  to  the  defend- 
ant io  withdraw  his  bill  of  costs,  and  that 
the  defendant  Indicated  that  he  would  ac- 
cept the  privilege  and  act  upon  It  we  think 
respondent  was  clearly  within  his  authority. 

The  writ  will  be  denied,  with  costs. 

The  late  Justice  HcALVAX  took  no  part  In 

this  decision. 


CILLET  et  aL  v.   SUl.IiIVAN,  Drain  Com'r. 
(No.  328.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Drains    (8=s»07— Assessments— Constitu- 
tion ality. 

Pub.  Acts  1911,  No.  185,  c  7,  provides  that 
the  drain  commissioners,  jointly,  shall  agree  up- 
on the  per  cent  of  benefits  to  be  paid  by  each 
county  on  the  eonatructioa  of  any  drain,  but 
if  they  cannot  agree,  an  appeal  may  be  taken 
to  the  state  highway  commissioner,  whoso  de- 
cision shall  be  final,  not  only  as  to  asses.snionts, 
but  as  to  all  other  matters  relating  to  the  drain 
about  which  the  commissioners  cannot  agree. 
In  mandamus  proceedings  against  a  drain  com- 
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missloiier  to  compel  him  to  act  under  this 
(Statute^  jointly  witlii  another  such  commi»- 
aioner,  the  trial  court  held  that  the  statute 
wag  unconstitutional  as  proridine  for  the  ap- 
pointment, not  by  the  people  to  be  taxed,  but 
by  the  Governor,  of  a  person,  the  highway  com- 
missioner, to  levy  a  local  special  assessment. 
Held,  that  the  act  was  valid,  since  the  drain- 
age of  lands  to  render  them  useful  and  not  a 
menace  to  the  public  health  is  a  matter  of 
general  public  concern,  so  that  the  taxation  for 
the  expense  was  not  a  purely  local  matter. 

[£jd.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  §i  73,  76,  91 ;   Dec.  Dig.  <8=»67.] 

2.  DBAIN8  $=306  —  LooAi.  Special  Assess- 
ment—Validitt. 

The  cost  of  a  drain  of  general  state  con- 
cern could  be  paid  by  local  special  assessment, 
provided  the  assessment  was  made  according  to 
the  law  relating  thereto,  the  theory  of  such 
special  assessment  being  that  those  who  bear  the 
cost  of  the  public  work  are  at  the  same  time 
benefited  to  an  equal  extent  by  the  increase  of 
value  of  their  property,  so  that  they  suffer  no 
pecuniary  loss. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  i  72;  Dec.  Dig.  <S=>66.] 

Certiorari  to  Circuit  Court,  Monroe  Coun- 
ty; Edward  R.  Gllday,  Judge. 

Certiorari,  on  the  relation  of  J.  W.  CUley 
and  another,  to  the  circuit  court,  to  review 
an  order  denying  the  relators  mandamus 
against .  Daniel  F.  Sullivan,  Drain  Commis- 
sioner. Order  reversed,  and  proceedings  re- 
manded, with  directions  that  the  writ  issue. 

This  is  certiorari  to  mandamus,  to  review 
an  order  made  by  the  circuit  Judge  denying 
such  relief.  The  proceedings  involve  the 
constitutionality  of  Act  185,  P.  A.  1911,  and 
the  question  is  thus  stated  in  the  opinion  of 
the  circuit  Judge: 

"This  is  an  application  for  a  peremptory 
mandamus  to  compel  the  respondent,  as  county 
drain  commissioner  of   Monroe  county,   to  act 

t'ointly  with  the  county  drain  commissioner  of 
iCnawee  county,  to  deepen,  widen,  and  extend 
the  Swamp  Raisin  drain,  a  water  course  of 
about  17  miles  in  length  traversing  Monroe  and 
Lenawee  counties. 

"It  is  admitted  by  respondent  that  the  petition 
for  such  work  is  in  accordance  with  chapter  7 
of  the  drain  law  enacted  in  1911,  which  chapter 
relates  to  the  joint  action  of  county  drain 
commissioners  on  drains  in,  or  affecting,  more 
than  one  county.  This  chapter  provides  that 
the  drain  commissicHiera,  jointly,  shall  agree  up- 
on the  per  cent,  of  benents  to  be  paid  by  each 
county  on  the  construction  of  an^  drain,  and 
after  sncb  agreement,  each  commissioner  shall 
thereafter  assess  the  individual  parcels  of  land 
and  townships  at  large  in  his  own  county.  In 
case  the  drain  commissioners  cannot  agree  upon 
this  division  of  the  per  cent  of  the  cost  of  the 
drain,  then  an  appeal  is  provided  to  the  state 
highway  commissioner ;  and  it  is  provided  that 
Us  decision,  on  appeal,  shall  be  final,  not  <m\y 
in  the  matter  of  assessments,  but  upon  all  other 
matters  pertaining  to  the  drain  about  which  the 
drain  commissioners  cannot  agree. 

"It  is  contended  by  respondent  that  these  pro- 
visions are  unconstitutional,  and  he  declines  to 
act  further  in  the  matter  because,  in  this  par- 
ticular matter,  of  the  very  large  expenses  nec- 
essarily incurred  in  proceeding  with  it,  the 
large  total  cost  of  the  proposed  proceedings,  and 
the  probability  of  future  litigation  over  these 
matters. 

"It  is  claimed  that  this  chapter  is  unconstt- 
ti-tkunal  for   the  following  reasons:    First,  be- 


cause when  this  drain  law  was  enacted,  the 
state  highway  commissioner  was  an  officer  ap- 
pointed by  the  Governor,  not  elected  by  the 
people  of  the  state ;  second,  because  the  law 
attempts  to  confer  authority  upon  persons  out- 
side of  the  coanty  to  levy  a  local  special  as- 
sessment, in  which  the  state  or  the  general  pub- 
lic have  no  interest." 

Argued  before  BR00B:B,  C.  J.,  and  KUHN, 
MOORB,  STONE,  OSTRANDER,  and 
8TBERE,  JJ, 

Thornton  Dixon,  of  Monroe,  and  3.  N. 
Sampson,  of  Adrian,  for  appellants.  Willis 
Baldwin,  of  Monroe,  for  appellee. 

KUHN,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  learned  trial  Judge  was  of  the 
opinion  that  the  liCgislature  did  not  have  the 
power  to  provide  for  the  appointment  of  a 
person  to  levy  a  local  special  assessment  un- 
less the  people  to  be  taxed,  either  directly  or 
through  their  representatives,  made  such  ap- 
pointment, coming  to  this  conclusion  largely 
because  of  his  opinion  that  the  laying  out 
and  maintaining  of  drains  is  a  matter  of 
local  and  neighborhood  interest  only.  In 
support  of  this  conclusion  he  relies  upon  the 
cases  of  Dawson  v.  Township  of  Aurelius, 
49  Mich.  479,  480,  13  N.  W.  824;  Camp  v. 
Township  of  Algansee,  60  Mich.  4,  14  N.  W. 
672;  Hillyer  v.  Township  of  Jonesfleld.  114 
Mich.  644,  72  N.  W.  619;  Albert  v.  Gibson, 
141  Mich.  698,  105  N.  W.  19. 

In  the  case  of  Dawson  v.  Aurelius  Town- 
ship, supra,  an  action  in  assumpsit  was 
brought  to  recover  the  amount  of  the  drain 
tax  which  the  plaintiff  had  paid  to  the  town- 
ship treasurer  under  protest,  and  which  the 
treasurer  had  subsequently  paid  out  on  the 
order  of  the  township  board.  It  was  held 
that  the.  moneys  sued  for  had  been  paid  out 
to  the  persons  shown  by  the  commlssloaei's 
report  to  be  entitled  to  them,  and  that  there- 
fore the  township  could  not  be  said  to  have 
misappropriated  them,  and  should  not  be 
called  upon  to  respond.  In  the  opinion  Mr. 
Justice  Cooley  said: 

"The  laying  out  of  drains  is  commonly  a  mat- 
ter of  mere  neighborhood  interest;  they  afifect 
small  bodies  of  land ;  the  taxes  laid  are  local 
assessments,  and  do  not  and  cannot,  under  the 
statute,  become  a  general  charge.  In  the  per- 
formance of  his  duties,  the  commissioner  is  in 
no  sense  ther  agent  of  the  township,  and  there 
is  no  township  responsibility  for  his  defaults 
or  misconduct 

The  petition  tor  the  drain  in  the  instant 
case  sets  up  the  fact  that  the  improvement 
was  necessary  for  the  good  of  the  public 
health,  and  indeed  without  this  allegation 
the  petition  would  have  been  of  no  force.  It 
may  be  true  that  in  the  sense  in  which  the 
language  was  used  by  the  learned  Jurist  in 
the  opinion  quoted  from  above  drains  are 
a  matter  of  local  and  nelghboriiood  Interest 
only.  But  in  so  far  as  they  oonoem  the  pub- 
lic health  we  do  not  tliink  that  it  can  bs 
said  that  they  are  matters  of  only  local  and 
neighborhood  interest     Indeed,  Mr.  Justice 
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OfxAey,  In  bis  book  on  Taxation,  dlscusslDg 
tbe  question  of  drainage  laws,  says  tbe  fol- 
lowing: 

"Similar  conaideratioiia  apply  in  the  case  of 
drainage  laws,  which  are  enacted  in  order  to 
relieve  swamps,  marshes,  and  other  low  lands 
of  the  excessive  waters  which  detract  from  their 
Talue  for  occupation  and  cultivation,  and  per- 
haps render  them  worthless  for  use,  and  are 
likely  at  the  same  time  to  diffuse  through  the 
neighborhood  a  dangerous  nuisance.  If  these 
may  be  drained  at  the  expense  of  the  owner, 
b^  special  tax,  there  can  be  no  doubt  of  the 
right  of  tbe  state  to  make  it  bis  duty  to  drain 
them,  as  a  matter  of  police  regulation;  the 
state  coming  forward  to  perform  the  duty  at 
his  expense,  in  case  of  its  not  being  suitably  or 
expeditiously  performed  by  himself."  Volume 
H  (3d  Ed.)  p.  11^ 

And  again,  In  the  paragraph  entitled 
"Drains  and  Sewers."  etc,  page  U.68,  he 
said: 

"The  expense  of  constructing  drains  in  order 
to  relieve  swamps,  marshes,  and  other  low  lands 
of  their  stagnant  water  is  usually  provided  for 
by  special  assessments.  Tbe  grounds  on  which 
this  is  done  are  not  always  very  clearly  shown 
in  the  statutes.  Sometimes  the  ground  indicated 
is  that  the  drainage  is  important  to  the  public 
health ;  and  in  such  cases  the  right  to  levy  as- 
sessments for  the  purpose  cannot  plausibly  be 
disputed.  The  special  benefits  from  the  en- 
hancement of  values  must  accrue  mainly  to  the 
owners  of  the  lands  drained,  who  ought,  there- 
fore, to  bear  the  expense.  But  the  authority  to 
levy  assessments  for  draining  lands,  upon  no 
other  considerations  than  such  as  pertain  to  the 
improvement  of  the  land  as  property,  must,  it 
wonld  seem,  be  conflned  witbm  limited  bounds. 
It  has  been  said  that  'a  tax  cannot  be  levied 
apon  any  portion  of  the  public  for  the  construc- 
tion of  a  drain  in  which  the  public  is  not  con- 
cerned. Even  the  owner  of  the  land  benefited 
cannot  be  taxed  to  improve  it,  unless  public 
considerations  are  involved;  but  he  must  be 
left  to  improve  it  or  not,  as  he  may  choose.' 
But  where  any  consMerable  tract  of  land,  own- 
ed by  different  persons  is  in  a  condition  pre- 
cluding cultivation,  by  reason  of  excessive  mois- 
ture which  drains  would  rdieve,  it  may  well  be 
said  that  tbe  public  have  such  an  interest  in 
tbe  improvement,  and  the  consequent  advance- 
ment of  the  general  interest  of  the  locality,  as 
will  justify  the  levy  of  assessments  upon  tbe 
owners  for  drainage  purposes.  Such  a  case 
wonld  seem  to  stand  upon  the  same  solid  ground 
with  assessments  for  levee  purposes,  which  have 
for  their  object  to  protect  lands  from  falling 
into  a  like  condition  of  nselessness." 

This  very  question  bas^  however,  been  pass- 
ed upon  recently  by  this  court  In  an  opinion 
written  by  Mr.  Justice  McAlvay,  In  tbe  case 
of  Attorney  General  v.  McGlear,  146  Mich. 
45, 109  N.  W.  27,  where  tbe  question  Involved 
was  whether  an  act  authorizing  tbe  appoint- 
ment by  the  Governor  of  a  county  drain  com- 
missioner was  unconstitutional  as  contra- 
vening the  right  of  local  self-government  It 
was  there  said: 

"It  is  urged  by  tbe  relator  that  a  drain  com- 
missioner is  not  an  ordinary  local  officer;  that 
he  may  be  considered  by  the  courts,  and  in  fact 
is,  an  oflSoer  acting  by  virtue  of  the  police  pow- 
ers of  tbe  state,  and  exercising  its  functions  for 
the  benefit  of  the  public  health.  It  is  the  set- 
tled law  of  this  state  that,  independent  of  the 
consideration  of  necessity  on  account  of  the 
public  health,  there  is  no  authority  in  the  L«gis- 
idature  to  enact  laws  for  the  condemnation  of 
private  property,  and  to  levy  taxes  for  the  con- 
■trootion  of  drains  and  that  such  legislative  ao- 


tion  is  a  provision  fi>r  the  exercise  of  those  po- 
lice powers  inherent  in  every  government  for  the 
protection  of  the  people.  The  drainage  laws  of 
this  state  are  framed  and  based  upon  this  funda- 
mental proposition.  As  tbe  basis  of  every  valid 
proceedbag  under  these  laws,  the  drain  commis- 
sioner must  find  that  the  drain  is  neccssaiy  to 
the  public  health.  Brady  v.  Hayward,  114  Mich. 
326  [72  N.  W.  M.S];  Kinnie  v.  Bare,  68  Mich. 
625  [36  N.  W.  672) :  Cooley  on  Constitutional 
Limitations  (7tb  Ed.)  pp.  734,  770.  The  power 
of  the  state  to  care  for  tbe  health  and  welfare 
of  the  people  is  conceded,  but  it  is  urged  that 
the  state  already  has  all  tbe  official  machinery 
essential  to  the  complete  exercise  of  its  powers 
in  that  regard,  the  state  and  local  boards  of 
health  being  clothed  with  adequate  authority. 
The  state  is  not  limited  to  any  particular  meth- 
od or  set  of  officials  by  and  through  which  it 
shall  perform  its  functions  in  the  interest  of  the 
public  welfare.  The  Legislature  may  provide 
any  suitable  and  proper  method  within  tiie  lim- 
itations of  the  power  to  be  exercised.  It  is 
recognized  that  the  power  under  consideration 
is  frequentiy  directiy  ezerdsed  in  municipali- 
ties or  districts  b^  levying  taxes  and  exerds- 
ing  the  right  ot  eminent  domain  for  the  construc- 
tion of  drains.  Cooley  on  Taxation  (2d  VjA.) 
p.  684.  Upon  this  proposition  alone  have  tbe 
drain  laws  of  this  state  been  npheld  by  the 
courts.  It  follows  that  a  drain  commissioner  is 
not  a  local  officer,  but  an  officer  exercising  pub- 
lic functions  on  behalf  of  the  state  under  and 
by  virtue  of  its  police  powers.  His  app<rintment 
then  would  not  be  in  contravention  of  tbe  prin- 
ciple of  local  self-government  and  unconstitu- 
tional, and  the  Legislature  could  provide  that 
such  appointment  be  made  by  state  authority." 
It  Is  urged  by  counsel  for  respondent  that 
this  <9lnlon  is  not  in  harmony  with  the  four 
cases  dted  supra  and  relied  vipoa  by  the  cir- 
cuit Judgfe  We  are  of  the  opinion  that  the 
decision  in  Attorney  General  v.  McClear  Is 
decisive  of  the  question  here  Involved,  and 
are  satisfied  with  the  reasoning  upon  which 
It  is  based.  As  the  state  has  become  more 
populous,  and  with  the  progress  of  scientific 
thought  and  Investigation,  the  question  of  the 
public  health  has  become  more  and  more 
recognized  as  a  question  of  vital  Interest  to 
the  state  at  large,  and  it  needs  no  argument 
to  demonstrate  that  proper  drainage  Is  one 
of  the  very  essential  prerequisites  to  the 
creation  of  proper  sanitary  and  healthful 
conditions.  To  hold  that  public  drains  which 
tbe  Legislature  has  determined  may  be  con- 
structed when  necessary  and  conducive  to 
public  health,  convenience,  and  welfare  are 
matters  of  such  purely  local  and  neighborhood 
Interest  that  the  state  at  large  has  no  Inter- 
est therein  would,  in  our  opinion,  be  entirely 
out  of  accord  with  modern  thought  and 
against  good  reason.  We  can  see  no  reason 
why  the  cost  of  such  a  local  improvement, 
which  may  be  of  general  state  concern,  can- 
not be  i>aid  by  local  special  assessment,  so 
long  as  the  assessment  is  made  according  to 
the  law  appertaining  thereto,  the  theory  of 
tbe  special  assessment  being  that  those  who 
are  to  bear  the  cost  of  the  public  work  are  at 
the  same  time  to  suffer  no  pecuniary  loss 
thereby,  their  property  being  increased  in 
value  by  the  expenditure  to  an  amount  at 
least  equal  to  the  sum  they  ate  required  to 
pay.  See  recent  cases:  German  Lutheran 
Church  Society  t.  Mt.  Clemens,  179  Mich.  35, 
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146  N.  W.  287;  City  of  I>etrolt  y.  Well,  180 
Mlcb.  693,  147  N.  W.  550. 

We  are  satisfied  that  tlie  provision  In  the 
act  which  confers  authority  upon  the  state 
highway  commissioner,  an  otflcer  who  at  the 
time  that  this  suit  arose  was  appointed  foy 
the  Gorernor,  to  act  as  arbitrator  in  drain 
proceedings,  Is  not  unconstitutional  as  invad- 
ing the  right  of  local  self-government  The 
order  of  the  trial  Judge  is  therefore  reversed 
and  the  proceedings  remanded,  with  direc- 
tions that  the  writ  of  mandamus  issue  as 
prayed  for. 

Qlie  late  Justice  HcALVAY  to<&  no  part  In 
this  decision. 


EDWARD  V.  GRAND  HAVEN  BASKET 

FACTORY.  (No.  334.) 

(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  Masteb   and    Sebvant   ®=>121— Injxtbieb 
TO  Sebvant— Unguakded  Machineby. 

Pub.  Acts  1909,  No.  286,  §  16,  providing 
that  aU  planers,  cogs,  set  screws,  gearing,  and 
machinery  shall  be  properly  guarded  when 
deemed  necessary  by  the  factory  inspector,  ap- 
plies to  a  chuck,  equipped  with  projecting  set 
screws,  on  a  veneer  pieeling  machine. 

[E!d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8$  228-231 ;  Dec.  Dig.  <S=> 
121.] 

2.  Masteb    and    Sebvant   «=>204— Injdbiks 
■    TO  Servant— AssuicPTiOR  or  Risk— Vioijl- 

TION  of  Statute. 

A  plaintiff,  who  was  injured  by  being 
caught  by  projecting  set  screws  on  a  chuck  of 
a  veneer  peeling  machine,  did  not  assume  the 
risk,  where  the  set  screws  were  unguarded.  In 
violation  of  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  544-M6 ;  Dec.  Dig.  «=» 
204.] 

3.  Masteb  and  Sebvant  «==>289— Injttbieb  to 
Sebvant— Contbebutobt  Neoligence. 

Plaintifl  was  injured  by  having  bis  clothing 
caught  in  projecting  set  screws  oni  the  chuck 
of  a  machine  used  to  peel  veneer.  He  selected 
the  chuck-bearing  set  screws  himself  from  sev- 
eral which  were  furnished  by  defendant  and 
placed  it  upon  the  machine.  HeUL,  that  be  was 
not  guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  in  failing  to  observe  the  presence 
of  the  set  screws. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dis.  gi  1089,  1090,  1092-1132; 
Dec.  Dig.  <8=>289.] 

Error  to  Circuit  Court,  Ottawa  County; 
Orlen  S.  Cross,  Judge. 

Action  by  George  Edward  against  the 
Grand  Haven  Basket  Factory.  There  was  a 
Judgment  for  plaintiff,  a  new  trial  denied, 
and  defendant  brings  error.     Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERS,  JJ. 

Travis,  Merrick  &  Warner,  of  Grand  Bap- 
Ids,  for  appellant  Smedley  &  Llnsey,  of 
Grand  Rapids,  for  ai^eUea 

KUHN,  J.  The  plaintiff  was  Injured  on 
^September  28,  1009,  while  operating  a  rotary 


veneer  peeler  at  the  defendant's  factory  in 
Grand  Haven.  He  is  a  sob  of  the  president 
and  general  manager  of  the  defendant  cor- 
poration, and  had  worked  for  the  defendant 
about  five  years. 

The  operation  of  tiie  machiite  npon  which 
the  plaintiff  was  working  at  the  time  of  the 
accident  Involved:  First,  the  selecting  from 
three  pairs  of  chucks,  which  went  with  the 
machine,  a  pair  of  the  proper  size  to  handle 
the  log  which  it  was  Intended  to  place  be- 
tween them ;  second,  the  placing  of  one  of 
these  chucks  over  the  end  of  the  stub  shaft 
driven  by  a  large  gear  on  the  right-hand  aide 
of  the  machine  and  placing  the  other  over 
the  end  of  the  similar  shaft  on  the  left-hand 
side  of  the  machine;  third,  placing  the  log, 
known  as  the  "bolt,"  varying  in  length  from 
21  to  32  Inches,  In  a  horizontal  position  be- 
tween the  two  chucks  by  means  of  a  chain 
hoist  and  then  closing  the  chucks  against  the 
ends  of  the  log  by  the  use  of  power,  which 
caused  the  two  stab  shafts  to  slide  toward 
each  other  until  the  prongs  of  both  chucks 
were  firmly  embedded  In  the  ends  of  the  log; 
and,  fourth,  the  setting  of  the  machine  In 
motion  by  means  of  a  lever  at  the  right-hand 
side,  thereby  causing  the  log  or  bolt  to  re- 
volve up  and  away  from  the  operator  and 
against  a  horizontal  knife  behind  the  bolt 

During  the  operation  of  the  machiite  it 
sometimes  became  necessary  for  the  operator 
to  adjust  certain  parts  of  the  machine  while 
it  was  running,  notably  the  "pressure  bar," 
so  called,  to  obtain  voieer  of  a  uniform  thlck- 
nesa  These  parts  which  were  adjusted  while 
the  machine  was  in  motion  were  at  the  right- 
hand  end  back  of  the  stub  shaft,  and  they 
could  be  reached  either  from  the  front  of  the 
machine  or  from  the  rear.  To  reach  them 
from  the  front,  to  feel  the  edge  of  the  veneer 
as  it  Issued  from  the  machine  onto  the  table 
at  the  back,  it  was  necessary  for  the  operator 
to  reach  over  the  right-hand  end  of  the  re- 
volving log  and  over  the  revolving  chuck  and 
stub  shaft  The  plaintiff,  on  the  day  of  his 
Injury,  selected  from  the  lot  of  six  chucks 
belon^g  to  the  machine,  which  were  lying 
(m  the  floor  near  the  machine,  a  pair  on  one 
of  which  two  set  screws  projected  a  distance 
of  1%  inches  from  2  holes  in  the  sleeve, 
which  were  4%  inches  apart,  measured  on 
the  circumference  of  the  sleeve,  and  put  them 
in  position  on  the  stub  shafts,  placing  the  one 
with  the  projecting  set  screws  on  the  stub 
shaft  at  the  right  of  the  machine.  Be  then 
hoisted  into  position  in  the  machine  a  bolt 
which  was  from  22  to  24  inches  In  diameter, 
and  started  the  machine  in  motion  to  peel 
the  bolt  After  the  machine  had  run  a  few 
momraits  and  the  bolt  revolved  several  times, 
the  plaintiff,  standing  In  front  of  the  ma- 
chine, stepped  up  on  a  crossbar  of  the  ma- 
chine and  reached  over  to  feel  of  the  veneer 
and  to  tighten  the  pressure  bar.  This  was 
done  in  the  customary  way,  which  was  to 
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Stand  on  tbe  crossbar,  intrude  bis  head  and 
shoulders  between  the  stub  shaft  and  the  up- 
per crossbar  of  the  machine,  grasping  the 
latter  with  his  Icfft  hand  for  support,  and 
reaching  with  his  right  hand  about  10  Inches 
beyond  and  considerably  below  the  edge  of 
the  knife.  It  was  while  in  this  position  that 
the  plaintiff's  clothing  came  In  contact  with 
the  revolving  shaft  and  chuck,  and  one  or 
both  of  the  two  square-headed  set  Bcrews,_ 
which  projected  from  the  collar  of  the  chuck,' 
caught  In  bts  clothing,  causing  him  to  be 
drawn  up  over  the  shaft,  with  the  Injurious 
results  complained  of. 

The  trial  of  the  case  resulted  in  a  verdict 
for  the  plaintiff  In  the  sum  of  $6,000,  upon 
which  Judgment  was  duly  entered.  A  motion 
for  a  new  trial,  based  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evi- 
dence, being  denied  by  tbe  trial  court,  the 
cause  is  brought  here  by  writ  of  error. 

The  following  special  questions  were  sub- 
mitted to  the  Jury  at  the  request  of  counsel 
for  the  defendant  and  were,  together  with 
their  respective  answers,  returned  by  the 
Jury  with  its  general  verdict; 

(1)  Did  the  plaintiff  faimself,  befai«  he  was 
injured,  place  upon  the  right-hand  shaft  of  the 
machine  the  large  chuck,  which  at  the  time  had 
one  or  more  set  screws  projecting  from  it?  An- 
swered "Yes." 

(2)  Did  the  state  factory  inspector,  or  his 
deputy,  order  tbe  defendant  to  guard  the  set 
■crew  which  caused  plaintiff's  injury?  An- 
swered "Yes." 

(3)  Was    the   set   screw,    which    caused    the 

Elaintiff's  injury,  placed  in  or  upon  the  machine 
1  question  by  the  defendant?    Answered  "Yes." 

(4)  Would  a  man  of  ordinary  powers  of  ob- 
servation, in  picking  up  the  chuclr  in  question, 
or  in  placing  it  upon  tbe  shaft,  or  in  starting 
the  shaft  revolving  under  tlie  same  circumstan- 
ces as  surrounded  the  plaintiff,  have  seen  the 
set  screw?    Answered  "No." 

The  questions  which  are  raised  on  this  ap- 
peal are  thus  stated  by  counsel  for  appellant 
in  his  brief: 

(1)  The  injuries  complained  of  were  not 
proximately  caused  by  any  act  or  omission  on 
tbe  part  of  the  defendant. 

(2)  There  is  no  room  tor  the  application  to 
this  case  of  tbe  statute  relied  on  by  the  plain- 
tiff, requiring  set  screws  to  be  guarded  in  cer- 
tain cases;  consequently  the  plaintiff  assumed 
the  risk. 

(3)  The  plaintiff  was  guilty  of  contributory 
negligence,  as  a  matter  of  law. 

(4)  The  verdict  was  against  the  weight  of  the 
e*idcnce,  and  the  motion  for  a  new  trial,  based 
on  that  ground,  riionld  have  been  granted. 

It  appears  that  the  ehack  which  was  used 
OD  the  occasion  of  the  accident  was  the  only 
chuck  among  the  six  which  were  used  in  con- 
nection with  this  machine  which  bad  the  set 
screws  projecting,  and  tbe  negligence  here  re- 
lied upon  to  sustain  the  plaintiff's  cause  of 
action  is  the  failure  of  tbe  detendant  to  per- 
form its  statutory  duty  to  properly  guard  the 
exposed  set  screws.  It  appears  also  that 
these  different  sizes  of  chucks  were  used,  de- 
pending upon  the  condition  of  the  end  of  tbe 
bolt,  and,  if  it  bappened  to  be  shaky  or  hol- 
low, a  larger  set  of  chucks  was  used.  Thq 
idalntUf  testified  that  be  did  not  see  the  pro- 


jecting set  screws  on  the  chuck  in  question 
before  he  placed  it  on  the  shaft;  that  be 
supposed  they  both  had  blind  set  screws  like 
the  smaller  chucks,  aod  that  be  never  bad 
occasion  to  tighten  up  tbe  set  screws  on  big 
chucks,  as  he  used  them  very  seldom;  and 
that,  by  Just  shoving  tbem  on  tbe  shaft  in- 
stead of  tightening  the  set  screws,  they 
would,  by  adhesion  to  tbe  end  of  the  log, 
draw  off  from  the  shaft  when  tbe  core  was 
removed,  thereby  saving  taking  them  off  by 
band. 

It  is  urged  tbat  tbe  plaintiff's  act  in  select- 
ing the  chuck  In  question  and  placing  it  on 
tbe  machine  was  an  Independent  cause  of  tbe 
accident,  intervening  between  tlie  act  of  the 
defendant  in  permitting  the  set  screws  to 
exist  in  said  chuck,  and  the  accident  It 
may  be  conceded  that  it  was  the  duty  of  tbe 
plaintiff  to  use  tbe  proper  sized  chuck  for 
tbe  work  la  hand,  but  it  does  not  appear 
that  be  did  not  use  tbe  proper  chuck  suitable 
for  tbe  work  he  was  then  engaged  In.  He 
used  the  chucks  furnished  by  the  defendant 
for  this  purpose,  and  we  can  see  no  merit  in 
tbe  contention  tbat  tbe  defendant's  negli- 
gence, if  any  there  was,  was  not  the  proxi- 
mate and  direct  cause  of  tbe  accident  He 
used  tbe  appliances  furnished  blm  by  tbe  de- 
fendant and  bad  a  right  to  assume  tbat  tbe 
appliances  so  furnished  him  were  reasonably 
safe  and  fit  for  the  purposes  for  which  they 
were  intended. 

[i]  We  cannot  agree  with  tbe  contention 
of  counsel  that  tbe  statute  (section  15  of 
Act  No.  285,  P.  A.  1909),  which  reads  as  fol- 
lows: 

"All  vats,  saws,  pans,  planers,  cogs,  set 
screws,  gearing  and  machinery  Of  every  de- 
scription shall  be  properly  guarded  when  deem- 
ed necessary  by  the  factory  inspector" 

— does  not  apply  In  this  case.  The  question 
of  whether  or  not  tbe  set  screws  tm  this 
chuck  were  to  be  guarded  under  the  order  of 
the  factory  injector  was  left  to  the  Jury  a8 
a  question  of  fact.  These  chucks  were  part 
of  the  machinery,  and  It  was  necessary  to 
have  different  sizes  of  chucks  In  order  to  ac- 
commodate the  different  kinds  of  bolts. 

£2]  Being  satisfied  that  tbe  Jury  was  war- 
ranted in  finding  a  violation  of  tbe  statutory 
duty,  it  follows  that  the  servant  did  not  as- 
sume the  risk,  under  the  well-established  doc- 
trine in  this  state.  Wallin  v.  Arcadia,  etc., 
R.  Co.,  172  Micb.  466,  and  cases  cited  oa  page 
473,  138  N.  W.  270.  . 

[3]  Neither  are  we  of  the  opinion  that  it 
can  be  said  that  the  plaintiff  should  be  held 
guilty  of  contributory  negligence,  as  a  matter 
of  law.  It  Is  urged  that  he  should  be  held 
guilty  of  such  negligence  because  of  bis  fail- 
ure to  observe  the  set  screws,  because  of  his 
blind  .  selection  of  the  chuck-bearing  set 
screws,  and  because  of  placing  his  body 
where  he  did  place  it  just  before  h(t  was  hurt, 
and  because  of  his  choice  of  the  more  dan- 
gerous of  two  available  methods  of  doing  the 
work  at  baud.    The  chuck  ia  question. Ka& 
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produced  at  the  argument  In  this  court,  and, 
from  the  demonstration  there  made,  It  would 
seem  possible  that,  if  the  set  screws  happened 
to  be  on  the  lower  side  of  the  chuck  while  it 
was  lying  on  the  floor,  the  plaintiff  might 
have  picked  the  chuck  up  and  placed  It  on 
the  stub  shaft  without  having  seen  the  set 
screws.  It  further  appears,  and  it  Is  undis- 
puted, that  the  larger  sized  chucks  were  rare- 
ly used,  and  the  plaintiff  testified  that  be  had 
never  seen  projecting  set  screws  on  any  of  the 
chucks.  Aa  soon  as  the  bolt  was  placed  on 
the  machine  and  the  power  turned  on,  the 
plaintiff's  attention  might  have  been  directed 
to  other  parts  of  the  machine,  especially  to 
the  testing  of  the  veneer  and  adjusting  the 
pressure  bar.  We  do  not  think  that  the 
plaintiff's  contributory  negligence  Is  so  clear- 
ly established,  under  the  facts  of  this  case, 
that  we  can  decide  it,  as  a  matter  of  law,  and 
we  are  therefore  of  the  opinion  that  the  ques- 
tion was  properly  submitted  to  the  Jury. 
Roberts  v.  Sanltas  Nut  Food  Co.,  142  Mich. 
689.  106  N.  W.  68;  Swlck  v.  iEtna  Portland 
Cement  Co.,  147  Mich.  454,  111  N.  W.  110; 
Beghold  V.  Auto  Body  Co.,  149  Mich.  14,  112 
N.  W.  601,  14  Ia  B.  a.  (N.  S.)  609;  Schulte  v. 
Pfaudler  Co.,  150  Mich.  427,  113  N.  W.  1120 ; 
Nelfert  v.  Metier,  165  Mich.  354,  130  N.  W. 
630.  Neither  can  we  say,  as  a  matter  of  law, 
that  the  verdict  is  against  the  weight  of  the 
evidence. 

No  reversible  error  being  made  to  appear, 
the  Judgment  should  be,  and  It  Is  therefore, 
affirmed. 

The  late  Justice  McALVAY  took  no  part  In 
this  decision. 


WOLVERINB  BRASS  WORKS  v.  SODTH- 

EKN  PAC.  CO.    (No.  317.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  GOKHEBCE      €=»89— IRTCBSTATB      COIOCXBCE 

CoiuussiON— Action  to  Recover  Fseiuut 
Chaboes— JuBiSDicnoN  of  Statb  Coubts. 
Under  Interstate  Commerce  Act  Feb.  4, 
1887,  c.  104.  I  22,  24  Stat  387  (U.  S.  Comp. 
St  1913.  {  8595),  providioK  that  Dothing  there- 
in should  abridge  the  remedies  existing  at  com- 
mon law  or  by  statute,  but  that  its  provisions 
were  in  addition  to  such  remedies,  the  ttate 
courts  in  a  suit  to  recover  back  the  difference 
between  fixed  charges  collected  at  destination  on 
an  interstate  freight  shipment  and  the  prepaid 
charge  had  Jurisdiction  to  determine  whether 
there  had  been  an  overcharge  under  the  rates  as 
fixed  and  published. 

[Ed.   Note. — For  other  cases,  see  Commerce, 
Dec.  Dig.  «=»89.] 

2.  Cabbiebs  «=:3202— Intebstats  Shipment— 
RjscovEBT  OF  OvEBCHARGE— Evidence. 

In  an  action  to  recover  an  overcharge  on 
the  theory  that  the  shipment  of  wastea,  over- 
flows, and  traps  were  brass  goods,  subject  to  a 
lower  scheduled  rate  than  plumbers'  supplies, 
the  rate  charged,  a  decision  of  the  Interstate 
0>minerce  Commission  that  the  mixing  of 
wastes  and  overflows  with  conceded  plumbers' 
supplies  in  one  box  made  the  shipment  plumb- 
ers' supplies,  under  the  rule  that,  where  several 
articles  are  shipped  in  one  box,  the  rate  which 


is  applicable  Is  that  applicable  to  tiie  bluest 
rated  article  in  the  box.  is  irrelevant 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent   Dig.   §{  906-915;    Dec.  rMg.  *=>202.] 

Brror  to  Circuit  Court,  Kent  County ;  John 
S.  McDonald,  Judge 

Action  by  the  Wolverine  Brass  Woiks 
against  the  Southern  Pacific  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

The  defendant  offered  lu  evidence  a  certified 
copy  of  the  opinion  of  the  Interstate  (com- 
merce Commission  in  the  case  of  Wolverine 
Brass  Wo^s  v.  Grand  Rat^ds  te  Indiana 
Railway  (Tompany  et  aL,  decided  March  5, 
1013,  No.  4690,  which  Is  Defendant's  Exhibit 
No.  4.  This  la  offered  In  evidence  for  the 
purpose  of  showing  that  the  Interstate  Com- 
merce Commission  has  decided  that  wastes 
and  overfiows  could  not  properly  be  classified 
as  brass  pipe  fittings,  and  such  opinion  will 
help  the  jury  In  determining  whether  or  not 
wastes  and  overfiows  and  traps  are  brass 
fittings,  within  the  meaning  of  that  term  aa 
used  in  the  tariff  schedules.  Objection  of 
plaintiff  thereto  was  sustained. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONB^  OSTIIANDBB,  BIRD,  and 
STEBRB,  JJ. 

Wilson  &  Johnson,  of  Grand  Rapids,  for  ap- 
pellant Rolland  3.  Cleland,  of  Grand  Rapids 
(Henry  T.  Heald,  of  Grand  Rapids,  of  coun- 
sel), for  appellee. 

MOORB^  J.  This  suit  was  commenced  In 
justice  court  It  was  appealed  to  the  circuit 
court  The  action  was  brought  against  the 
Southern  Padflc  Company  to  recover  back  a 
portion  of  certain  freight  charges  paid  by 
the  plaintiff  on  certain  shipments  of  freight 
The  plaintiff  placed  one  construction  upon 
the  published  tariffs,  which.  If  correct,  wotdd 
enUtie  it  to  the  rate  of  $1.76  per  100  pounds. 
The  defendant  placed  another  construction 
upon  the  tariffs,  which,  If  correct,  would  re- 
quire a  rate  of  $2.60  per  100  pounds.  The  de- 
fendant charged  and  ccdlected  from  the  plain- 
tiff the  $2.60  rate,  and  this  action  is  to  re- 
cover the  difference  between  the  two  rates  on 
the  shipments  made  by  the  plaintiff.  The 
jury  returned  a  verdict  for  the  plaintiff  In 
the  sum  of  $312,  and  the  case  Is  brought  to 
this  court  by  the  defendant  on  a  writ  of  er- 
ror. 

The  merchandise  was  delivered  to  tbe 
Grand  Trunk  Railroad  Company,  and  by  the 
Grand  Trunk  Railroad  Company  and  Inter- 
mediate railroads  delivered  to  the  Southern 
Padflc  Company,  the  defendant,  who  made 
the  delivery  to  the  oonatgnee;  The  Wolver- 
ine  Brass  Works  prepaid  the  freight  at  the 
rate  of  $1.75  per  100  pounds,  beinc  the  tariff 
rate  for  freight  moving  from  Grand  Bapids 
to  San  Francisco  applicable  to  "Valves  and 
Fittings  N.  O.  S.  boxed."    At  San  Francisco 
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the  Inspector  reclassifled  the  menflnndlse  and 
the  Southern  Padflc  Company  collected  the 
difference  between  $2.60  per  hundred  pounds 
and  $1.76  per  hundred'  pounds.  The  tariff 
and  cUunlflcatloDB  governing  charges  to  he 
made  by  carriers  for  the  transportation  of 
merchandise  between  Grand  Rapids  and  Sen 
Francisco  had  been  duly  published  and  filed 
according  to  law  at  the  time  the  shipment 
was  made.  In  one  of  the  tariffs  there  ap- 
pears the  fbUowlng:  "Plombers*  Supplies. 
Plumbers'  Supplies  N.  O.  S.  in  boxes  and 
casks,  second  class."  The  rate  under  this 
classlflcatlon  was  $2.60,  and  was  the  rate 
which  the  railroad  sought  to  charge. 

There  was  also  in  force  and  effect  at  tlie 
'  lime  a  published  tariff  known  as  the  "Trans- 
continental West-Bound  Tariff  1— G"  as  fol- 
lows: "Brass  Goods  Not  Silver  Plated  O.  R. 
Wet  and  Corrosion.  Valves  and  fittings  N.  O. 
S.  boxed  $1.75."  It  was  at  this  rate  that  the 
plaintiff  paid  the  freight  In  railroad  tariffs 
the  letters  N.  O.  B.  mean  "Not  otherwise 
spedfled." 

At  the  time  the  shipments  were  made  two 
rules  and  conditions  of  freight  tariffs  were 
In  force  and  effect  as  follows: 

I.  That  the  shipper  is  entitled  to  the  lowest 
rate  contained  in  the  printed  tariff  which  is 
properiT  applicable  to  the  articles  shipped. 

IL  That  whem  several  articles  are  shipped  in 
one  box  the  rate  which  is  applicable  is  that  ap- 
plicable to  the  higheat  rated  article  in  the  box. 

The  plaintiff  does  not  c<aitend  that  the 
goods  shipped  might  not  have  been  proi>erly 
classified  under  either  head,  but  it  does  con- 
tend that  under  the  tariff  issued  and  pub- 
lished It  was  entitled  to  the  lowest  published 
nte,  which  was  $1.75. 

'  1.  The  first  assignment  of  error  Is  based 
on  the  court's  refusal  to  grant  the  defend- 
ant's motion  to  dismiss.  The  ground  of  de- 
fendant's motion  was  that  a  state  court  has 
no  Jurisdiction  of  the  subject-matter  involved 
In  the  claim  of  the  plaintiff  for  the  following 
reasons: 

(a)  That  it  Is  a  matter  primarily  and  excla- 
sively  within  the  jurisdiction  of  the  Interstate 
Commerce  Commission, 

(b)  That  since  the  commodities  shipped  were 
not  specially  mentioned  in  the  tariffs  under 
the  names  "wastes  and  overflows"  and  "traps," 
the  question  of  the  proper  classification  of  such 
articles  is  administrative  in  its  diaracter  and 
calls  for  the  exercise  of  the  powers  and  discre- 
tion conferred  by  Congress  upon  the  Interstate 
Commerce  Commission. 

(c)  The  jurisdiction  of  the  courts  in  such  a 
matter  would  be  inconsistent  with  the  enforce- 
ment and  purpose  of  the  Interstate  Commerce 
Act,  for  plaintiff  bad  not,  prior  to  this  suit.  Sled 
a  complaint  with  the  Interstate  Commerce  Com- 
mission or  obtained  an  order  from  said  Com- 
miaaion  for  reparation  by  reason  of  said  al- 
leged overcharge. 

(d)  Plaintia's  claim  is  really  based  on  an  al- 
leged violation  by  the  defendant  of  one  of  the 
provisions  of  the  Interstate  Commerce  Act,  to 
wit,  that  no  hixher  rate  should  be  charged  than 
that  stated  in  the  tariff  schedules,  and  of  such 
a  matter  a  state  court  has  no  jurisdiction,  as 
the  Interstate  Commerce  Act  gives  jurisdiction 
to  the  Interstate  Commerce  Commission  or  the 
fedeial  courts  for  any  violation  of  the  Inter- 
State  Cemmeroe  AcC 


2.  The  defendant's  second  assignment  of 
error  is  based  on  the  court's  refusal  to  re- 
ceive In  evidence  a  certified  copy  of  a  de- 
cision or  report  of  the  Interstate  Commerce 
CommisslotL 

[1  ]  1.  The  first  assignment  of  error  la  ar- 
gued at  great  length  In  the  brief,  and  was 
also  argued  orally,  coimsel  quoting  freely 
from  the  Interstate  Commerce  Act,  as  amend- 
ed, known  as  the  Hepburn  Act,  and  citing 
Texas  &  Pacific  Railway  Co.  ▼,  Abilene  Cot- 
ton Oil  Co.,  204  U.  S.  426,  27  Sup.  Ct  350, 
51  L.  ¥Xt.  553,  9  Ann.  Cas.  1075;  Texas  & 
Pacific  Railway  Co.  v.  American  Tie  &  Lum- 
ber Co.,  234  U.  S.  138,  34  Sup.  Ct.  885,  58  L. 
Ed.  1255;  Robinson  v.  Baltimore  &  Ohio 
Railroad  Company,  222  U.  S.  506,  32  Sup.  Ct 
114,  56  U  Ed.  288,  and  other  cases.  The  ar- 
gument of  counsel  Is,  we  quote  from  the  brief: 
"The  purpose  of  the  Interstate  Commerce  Act 
was  to  establish  uniformity  of  rates  and  to  pre- 
vent discrimination  In  interatate  l^ipments. 
The  agency  established  for  carrying  out  this 
purpose  is  the  Interstate  Commerce  Commis- 
sion. To  open  this  jurisdiction  to  the  courts 
would,  in  the  language  of  the  Abilene  Case,  'be 
the  absolute  destruction  of  the  act  and  the 
remedial  prorisions  which  it  created.'  'For 
if,  without  previous  action  by  the  Commission, 
courts  assume  Jurisdiction  of  such  matters,  it 
would  result  that  unless  all  courts  reacued  an 
identical  conclusion  a  uniform  standard  of  rates 
in  the  future  would  be  impossible,  as  they 
would  fiuctuate  and  vary,  dependent  upon  the 
divergent  conclusions  Yeaiched'  as  to  the  proper 
classification  of  certain  commodities,  at  least 
in  cases  where  there  was  ambiguity  or  doubt 
as  to  the  meaning  of '  the  terms  contained  in 
the  published  tariffs.  'Indeed,  to  permit  courts 
to  do  so  would  be  wholly  inconsistent  with  the 
administrative  power  conferred  upon  the  Com- 
mission.' It  would  result  in  one  rule  in  one 
jurisdiction  and  a  different  rule  in  another  Ju- 
risdiction and  'give  rise  to  confusion,  create 
unjust  preferences,  frustrate  the  purpose  of  the 
Interstate  Commerce  Act  and  cause  the  act  to 
destroy  itself.'  " 

A  reference  to  the  cases  cited  by  appellant 
will  show  them  to  be  distinguishable  from  the 
Instant  case;  In  the  present  case  the  tariffs 
which  should  be  controlling  were  duly  pub- 
lished and  filed.  There  was  no  qnestion  of 
the  reasonableness  of  the  rates  filed  therein. 
There  was  no  claim  that  an  application  of 
them  would  be  discriminatory. 

Section  22  of  the  Interstate  Commerce  Act 
reads: 

*****  And  nothing  in  this  act  contained 
shall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but 
the  provisicais  of  this  act  are  in  addition  to  such 
remedies." 

The  case  of  Glmbel  Brothers  v.  Barrett 
(D.  C.)  215  Fed.  1004,  is  especially  interesting, 
as  It  refers  to  some  of  the  cases  upon  which 
appellant  places  great  reliance.     We  quote: 

"The  impression  first  received  upon  the  read- 
ing of  the  act  (Interstate  Commerce  Act)  is  that 
the  tribunal,  whose  powers  may  be  invoked  to 
redress  the  injury,  is  optional  with  the  com- 
plainant *  *  *  A  fuller  consideration  of  the 
acts,  however,  soon  discloses  that  certain  of 
their  remedial  features  are  made  subordinate 
to  the  administrative  powers  conferred,  and 
the  remedies  afforded  do  not  become  effective  or 
cannot  be  applied  except  through  or  until  after 
the   exercise  of   Uiese  adminiatrative  powers. 
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whiefc  are  conferred,  not  upon  the  courts,  but 
upon  the  Commission.  This  makes  necessary 
that  in  such  cases  the  appeal  of  the  person  in- 
jured be  made,  or  at  least  be  first  made,  to  the 
Commission.  This  necessity  arises,  not  because 
of  a  lack  of  jurisdiction,  strictly  speaking,  in 
th«  courts,  but  because  some  facts  upon  which 
the  judgment  of  the  courts  must  be  oased  can 
only  be  made  to  appear  from  the  exercise  of 
these  administrative  powers.  To  construe  the 
acts  as  conferring  these  administrative  powers 
upon  the  courts,  would  not  only  work  practical 
confusion,  in  that  the  results  would  vary  in 
different  jurisdictions  and  even  in  different  cas- 
es, but  such  a  construction  would  make  the  act 
self-destructive.  This  is  the  basis  of  the  ruling 
in  every  one  of  the  cases  to  which  we  have  been 
rsferred.  For  illustration.  In  Texas  &  Pacific 
Ry.  Co.  T.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426  [27  Sup.  Ct.  350,  51  L.  Ed.  5.53.  9  Ann. 
Cas.  1075],  the  carrier  there  had  published  its 
tariff  or  schedule  of  charges.  The  complaint 
was  that  these  rates  were  unreasonable,  and  the 
right  of  action  was  based  upon  a  finding  to  this 
effect  To  render  judgment  against  the  carrier 
with  the  schedules  in  force  involved  this  in- 
congruity. The  act  required  the  carrier  to  file 
its  tariff.  It  further  required  it  to  adhere  to 
it  when  filed  and  to  strictly  observe  it  as  filed. 
This  is  its  plain  meaning.  How,  then,  could 
it  be  construed  to  also  mean  that  the  carrier 
was  bound  to  depart  from  the  published  rates? 
This  and  the  practical  difficulties  in  the  way 
of  any  other  construction  of  the  act  compelled 
the  construction  that  the  determinatim  of  the 
proper  rate,  or  what  the  rate  should  be,  or,  in 
other  words,  the  fixing  of  the  rate,  was  com- 
mitted to  the  Commission  and  to  the  Commis- 
sion alone  as  an  administrative  act.  The  lat- 
est case  on  the  subject  to  which  we  have  beea 
referred,  that  of  Texas  &  Pacific  Ry.  Co.  v. 
American  Tie  Co.,  234  U.  S.  138  [34  Sup.  Ct. 
8^,  58  L.  Ed.  1256J,  affords  another  illustration 
of  the  same  dLstinctioD.  There  the  complaint 
was  the  refusal  of  the  railroad  to  transport 
ties  in  pursuance  of  an  alleged  purpose  to  lim- 
it their  sale  market  The  objection  to  any  ac- 
tion by  the  court  was  that  no  rates  for  ties  had 
been  filed  by  the  carrier,  and,  in  conseqnence, 
no  charge  could  be  made  for  such  service. 
There  was  a  rate  for  Ituiber,  and  the  question 
was  whether  this  applied  to  ties.  The  court 
held  this  question  'was  one  to  be  primarily  de- 
termined by  the  Commission'  in  the  exercise 
of  the  powers  conferred  upon  it  by  Congress, 
because  the  real  purpose  to  be  accomplished  was 
an  administrative  purpose.  These  cases  are  in 
line  with  the  previous  cases  ruled  by  the  court 
upon  the  distinction  between  a  matter  being 
within  the  power  of  the  Commission  to  deter- 
inine  questions  affecting  it  and  the  wisdom  of  a 
ruling  made  in  pursuance  of  the  power.  The 
question  thus  ruled  to  be  within  the  province 
of  the  Commission  to  primarily  determine  ts  a 
different  question  from  that  raised  by  the  allega- 
tion that  a  carrier  has  charged  more  than  or 
otherwise  departed  from  the  published  rate. 
'Xliis  may  involve  the  meaning  of  the  tariff  in 
order  to  determine  the  fact  of  the  alleged  de- 
parture. To  hold  that  the  court  caDnot  deter- 
mine the  fact  of  whether  the  published  rate  or 
more  or  leas  than  the  published  rate  has  been 
collected  in  a  given  case  is  to  take  from  the 
courts  the  jurisdiction  committed  to  them  by 
Congress.  Nor  is  this  result  changed  by  the 
fact  of  whether  the  rate  be  one  which  is  fixed 
by  an  act  of  Congress,  by  a  tariff  or  schedule  of 
rates  fixed  by  being  filed  by  the  carrier,  or  by  a 
ruling  by  the  Commission.  In  any  case,  the 
fact  of  departure  from  it  must  be  a  fact  within 
the  province  of  the  court  to  find,  or  it  can  never 
proceed  to  render  judgment  in  any  case." 

See,  also,  Railroad  Co.  v.  Brewing  Co.,  172 
Fed.  117,  06  0.  a  A.  322,  40  L.  R  A.  (N.  8.) 


798 ;  Railway  Go.  v.  Oil  &  Cotton  Co.  (Tex. 
Civ.  App.)  128  8.  W.  1194;  Railway  Go.  v. 
White  ProTision  Co.,  142  Oa.  246,  82  8.  O. 
644. 

We  think  the  court  had  jurlsdlctioii  to  de- 
termine whether  there  had  been  an  over» 
charge  under  the  tarUFs  as  fixed  and  pub- 
llshed. 

[2]  2.  Did  the  court  err  In  excluding  the 
report  of  the  Interstate  Commerce  Commis- 
sion? It  appears  in  that  report  that  the 
wastes  and  overflows  were  mixed  in  the 
package  for  shipment  with  other  goods  which 
were  clearly  pJombera'  supplies,  and  tba 
whole  shipment  would  be  subject  to  the  blgbr- 
est  rated  article  in  the  box. 

We  discover  no  reversible  error  in  the  case. 
Judgment  is  afiSrmed. 

The  late  Justice  McALVAX  took  no  part  la 
this  decision. 


McOORMICK  V.  BRADBTJRX.    (No.  335.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1,  Fbattd  «=>57— Evidbnce  —  Land  VALUEfr- 
Meabubie:  of  Damages. 

In  an  action  for  damages  for  being  induced 
to  purchase  land  by  fraudulent  representations 
as  to  its  character,  exdusion  of  evidence  as  to 
the  value  of  the  land  was  erroneons,  where  the 
measure  of  damages  turned  upon  such  value. 

[Ed.  Kote.— For  other  cases,  see  Fraud,  Cient 
Dig.  {  54;    Dea  Dig.  «=»57.J 

2.  EviDBNCB  «s»474— OPiNioir  BvinxBOX  — 
Land  Values. 

In  an  action  for  damages  for  false  represen- 
tations inducing  a  purchase  of  land,  where  a 
witness  testified  that  he  did  not  know  the  mar- 
ket value  of  such  land,  it  was  error  to  admit  bis 
testimony  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Gent  Dig.  §f  2196-2219;   Dec,  Dig.  <8=>474.1 

Error  to  Circuit  Court,  Kent  County;  Wil- 
liam B.  Brown,  Judge. 

Action  by  Bella  McCormick  against  Ivor  C 
Bradbury.  There  was  a  judgment  for  plain- 
tifT,  and  she  brings  error.  Reversed  and  re- 
manded. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STOXB,  OSTRANDER,  BIRD,  and 
STEEUE,  JJ. 

Corwln  &  Souter,  ol  Grand  Rapids,  for  ap- 
pellant. Eastman  &  Eastman,  of  Grand 
Rapids,  for  appellee^ 

KUHN,  J.  The  plaintiff,  who,  with  her 
sister  Rebecca,  resided  at  Peru,  IlL,  where 
they  own  and  manage  a  farm,  brought  this 
action  to  recover  damages  because  of  certain 
fraudulent  representations  alleged  to  have 
been  made  by  the  defendant,  which  resulted 
in  the  purchase  by  her  of  certain  lands  near 
Oldham,  S.  D.  The  defendant,  who  lived  at 
Oldham,  S.  D.,  removed  to  Grand  Rapids, 
Mich.,  where  this  suit  T^-as  brought  The  jury 
found  for  the  plaintiff,  but  assessed  her  dam- 
ages at  $200,  and  the  plaintiff  has  appealed 
for  the  reason  that  the  damages  are  inad- 
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eqnate.  It  iB  her  claim  that  the  land  la  poor 
and  almost  worthless,  and  her  damage  was 
pot  less  than  $1,600,  according  to  the  great 
weight  of  the  evidence. 

[t  1  The  question  ot  the  valne  of  this  land 
became  one  of  the  vital  issues  In  the  case, 
and  witnesses  were  sworn  on  behalf  of  both 
plaintiff  and  defendant,  who  testified  as  to  its 
value.  The  deposition  of  Andrew  Olson,  a 
witness  produced  on  behalf  ot  th«  plaintiff, 
was  offered,  which  read  as  follows: 

"I  live  one  mile  south  and  three-quarters  of 
a  mile  west  from  Oldham.  I  lived  there  in 
1881,  and  lived  there  ever  sinoe,  except  one 
year.  I  have  «een  the  Vermilliou  Flats  a  good 
many  times  and  have  traveled  across  it  This 
particular  land  lies  40  acres  north  and  120 
acres  south  of  the  road  lying  west  of  Oldbam 
and  i«  80  rods  wide  and  1  mile  long.  The  Drill- 
ing property  lies  on  the  south  and  west  of  the 
■oath  40.  1  have  had  occasion  to  be  over  that 
property  several  times  tiiis  year.  Q.  What 
would  be  the  market  value  of  that  land  in  1905 
and  1906?  (Objected  to  as  incompetent  and  no 
foHJttdation  laid  and  witness  hasn't  stated  his 
competency  to  testify  as  to  the  value  of  the 
land  lying  down  in  the  flats.)  A.  The  only 
way  I  could  tell  would  be  to  put  the  value  on 
it  by  what  the  other  land  right  around  there 
sold  at  Q.  By  using  that  as  a  I>asi8,  what  it 
sold  at  around  there,  what  would  you  say  the 
land  was  worth?  (Objected  to  as  no  fonndation 
laid,  and  witness  by  his  testiranny  shows  that 
he  is  incompetent  to  say  what  price  it  would 
be  worth  during  1905  and  1906.)  Mr.  Walker: 
I  think  that  the  objection  that  is  made  there  on 
the  record  is  well  taken  beeause  it '  says  no 
foundation  is  laid,  and  the  witness  by  his  tes- 
timony shows  that  he  was  incompetent  to  say 
what  it  would  be  worth  during  1005  and  1906. 
The  Court :  Evidently  the  questions  have  to  be 
taken  for  what  they  are  fairly  worth.  Here  the 
deposition  is  not  very  full  on  the  subject.  Prob- 
ably if  the  witness  was  here  we  wouiid  require 
more  showing,  but  I  will  take  the  answer  to  the 
question.  A.  $1,600  for  160  acres.  Q.  Mr. 
Bradbury  bought  that  land  in  1906  for  $1,900; 
do  yon  thtnk  he  paid  all  it  was  wortli?  A. 
Indeed  he  did.  Mr.  Walker :  I  move  to  strike 
out  that  answer.  The  Court:  I  think  I  will 
let  the  answer  stand." 

Subsequently,  on  motion  of  counsel  for  de- 
fendant, the  court  strut*  all  this  testimony 
from  the  record;  Th'ia  is  assigned  as  error, 
and  we  are  of  the  opinion.  In  view  of  the  fact 
that  the  measure  of  danuu;es  really  turned 
upon  the  value  of  this  land,  that  the  exclu- 
sion of  this  testimony,  which  was  favorable 
to  the  plaintiff's  theory,  must  be  said  to  have 
been  prejudicial  error.  That  the  evidence 
was  admissible  we  think  Is  clear  under  the 
rale  laid  down  in  Stone  t.  Oovell,  29  Mich. 
359.  See,  also,  Wallace  v.  Finch,  24  Mich. 
265,  257,  where  ttiis  court  said: 

"The  witness  was  a  farmer  who  had  then  re- 
aided  in  the  vicinity  of  the  property  for  several 
years,  and  was  well  acquainted  with  it  He 
owned  a  piece  of  land  near  these  premises,  and 
had  known  of  the  sale  and  purchase  of  lands 
near  by.  Nothing  more  was  needed  to  show 
that  he  was  competent  to  testify  respecting  the 
value  of  the  premises." 

[2]  Error  Is  also  assigned  because  the 
conrt  admitted  the  testimony  of  one  Patrldc 
0.  Murptiy,  which  was  taken  by  deposition, 
and  read  as  follows : 


'^  live  three  miles  north  of  Oldham,  in  Whit»- 
wood  townsliip.  I  liave  lived  there  33  years. 
My  bnsinees  is  farming.  1  have  been  on  the 
township  board  as  assessor  in  Whitewnod  town- 
ship. I  think  it  was  6  yean  the  last  time, 
2  years  before.  About  7  or  8  years  altogether. 
I  am  not  assessor  now.  I  was  not  assessor 
of  the  township  in  1005  and  1906.  Beginning  in 
1907,  I  was  assessor  for  5  years.  1  am  ac- 
quainted with  the  Bella  McCormick  land.  I 
know  where  it  is  and  am  familiar  with  it,  I 
think  it  was  assessed  at  $8  per  acre  in  1907. 
I  cannot  swear  to  it.  Q.  What  was  the  baMs 
of  value  in  the  assessment?  A.  One-third.  Q. 
What  was  the  basis  of  the  value  as  compared 
between  the  assessed  value  and  market  value  of 
land  during  those  years?  A.  I  don't  know. 
In  the  assessment  of  this  land  in  the  years 
subsequent  to  this,  I  assessed  it  at  one-third  of 
its  valuie,  to  the  l>est  of  my  knowledge.  I  think 
it  was  assessed  at  $3.50  In  the  year  1908l  Q. 
A*e  yon  acquainted  with  the  market  value  of 
land  in  that  vicinity?  A.  Well,  I  do  not  know. 
Mr.  Corwin :  I  object  to  all  the  testimony  of 
the  witness  and  move  to  strike  it  out,  for  the 
reason  that  he  does  not  show  himself  compe- 
tent to  testify.  I  move  that  it  be  stricken  out, 
because  he  says  he  does  not  know  the  market 
value.  The  Court :  It  may  stand  for  what  it  is 
worth,  taking  all  he  says  about  what  he  knows 
ss  showing  how  much  convincing  force  tliere  is 
in  it    Mr.  Corwin :  An  exception." 

The  witness  having  testified  that  he  did  not 
know  the  market  value  of  the  land,  we  do  not 
think  tills  testimony  was  admls.«ilble.  We 
should  have  hesitated  to  reverse  the  case  if 
this  was  the  only  error  alleged,  because  th^ 
jury  were  instructed  that  it  should  stand  for 
simply  what  it  was  worth. 

In  view  of  the  fact  that  the  case  wl^l  have 
to  be  sent  back  for  a  new  trial,  it  Is  unneces- 
sary to  consider  whether  or  not  the  verdiefc 
was  contrary  to  the  great  weight  of  the  ev- 
idence, which  question  is  raised  by  proper  as- 
signment of  error. 

The  judgment  will  be  reversed,  and  a  new 
trial  granted  as  to  all  the  Issues  involved. 

The  late  Justice  McALVAX  toolc  no  part  in 
this  decision. 


PEOPLE  V.  SCHELSKE.     (No.  333.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Husband  and  Wot  «=»304— Abandon- 
ment—Intent. 

Under  Pub.  Acts  1907,  No.  144,  denouncing 
the  offense  of  desertion  and  abandonment  of 
wife  and  child  without  providing  food,  shelter, 
and  clothing,  where  a  husband,  upon  losing  his 
position,  merely  left  home  to  go  to  his  father's 
farm  to  obtain  employment,  returning  home  to 
visit  with  tiis  family  the  nest  two  week-ends, 
he  was  not  guilty  of  wife  and  child  desertion  or 
abandonment,  since  be  clearly  had  no  intention 
to  permanently  leave  his  home. 

im.  Note. — E\>r  other  cases,  see  Husband  and 
Wife,  (3ent  Dig.  {  1102 ;   Dec.  Dig.  ©saSW.] 

2.  Criminal  Law  ®=»772— Tbiai^-Instbuc- 
Tioi^B— Statutobt  Offense— Cbiminal  Act 
Committed  aftee  Statute — Necebsitt. 

In  a  prosecution  for  desertion  and  failure 
to  support  wife  and  minor  child,  denounced  by 
Pub.  Acts  1907,  No.  144,  where  the  evidence 
showed  that  the  desertion,  if  any,  took  place  in 
1907,  the  statute,  denouncing  the  offense,  then 
in  force  having  ueen  repealed,  and  prosecution 
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bad  under  a  statute'  taking  effect  September  12, 
1907,  the  court  properly  charged  that,  for  con- 
viction, an  abandonment  muBt  have  occurred 
aiter  September  12,  1907. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1812-1814,  1816,  1817; 
Dec.  Dig.  «=»772.] 

3.  Husband  and  Wira  ®=>304:— "Abandon- 
ment." 

Where  a  husband,  after  leaving  his  wife, 
upon  losing  his  situation,  to  seek  employment 
on  his  father's  farm,  continued  to  make  small 
contributions  at  intervals  to  her  support  and 
that  of  their  minor  child,  be  was  not  guilty  of 
their  "abandonment,"  which  is  an  act  of  sep- 
aration with  intent  that  it  shall  be  perpetual, 
since  contributing  to  their  support  negatived 
such  intent 

WEd.  Note. — k'or  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  f  1102;  Dec.  Dig.  <g=>304. 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon.] 

4.  Cbiminai.    Law    «s>1170^— Appkal   and 

ErBOB— HABMI.ESS      EBBOB  —  AD)IIB8I0N      OF 

NONPBEJTJDICIAL   EVIDENCE. 

In  a  prosecution  for  desertion  and  failure 
to  support  wife  and  minor  child,  denounced  by 
Pub.  Acts  1907,  No.  144,  where  the  defendant 
was  asked  on  the  witness  stand  if  he  had  not 
had  trouble  with  his  father  over  his  wife,  and 
did  not  strike  his  father  as  a  result  thereof,  so 
that  a  warrant  was  issued  for  his  arrest,  such 
immaterial  questions  were  harmless  error,  since, 
it  appearing  that  whatever  defendant  did  was 
in  defense  of  his  wife,  not  against  her,  they 
could  not  have  prejudiced  him  with  the  jury. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f§  3129-3135;  Dec.  Dig.  <8=» 
1170%.] 

5.  Cbiminai,  Law  e=>369— Evidence— Pbevi- 
0U8  Chabqe. 

In  a  prosecution  for  desertion  and  failure 
to  support  wife  and  minor  child,  denounced  by 
Pub.  Acts  1007,  No.  144,  where  there  had  been 
a  previous  prosecution  of  defendant,  resulting 
in  dismissal,  and  there  was  testimony  in  the 
case  by  witnesses  as  to  acts  happening  just 
before  and  just  after  tlie  first  arrest,  the  admis- 
sion from  the  files  of  the  previous^  case  of  the 
complaint  and  warrant,  the  court  limiting  their 
use  to  fix  the  date  of  the  first  arrest  not  al- 
lowing the  evidence  to  be  introduced  as  proof 
to  support  conviction  in  the  case  on  trial,  was 
not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  822-824;  Dec  Dig.  «S=» 
369.] 

6.  HtrSBAND  AND  WlTE  «=3304— ABANDON- 
MENT—STATtJTB  —  "DKSEBTION"  —  "Aban- 
doned." 

A  husband  is  not  guilty  of  having  abandon- 
ed his  wife  and  minor  child  without  providine 
necessary  shelter,  food,  clothing,  etc.,  denounced 
by  Pub.  Acta  1007,  No.  144,  unless  be  not 
only  refused  to  provide  necessary  and  proper 
shelter,  food,  care,  and  clothing  for  the  wife 
and  child,  but  also  willfully  and  unlawfully 
"deserted"  and  "abandoned"  them,  which  means 
to  separate  from  wrongfully,  without  intention 
of  again  resuming  the  marilkl  relation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §  1102;    Dec.  Dig.  <8=9304. 

For  otber  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abandon;    Desertion.] 

7.  Cbiminai,  Law  «=»823— TbiaI/— Instbuo- 
TiONs— Bubden  of  Pboof. 

In  a  prosecution  for  desertion  and  failure 
to  support  wife  and  minor  child,  denounced  by 
Pub.  Acts  1907,  No.  144,  where  the  court  clear- 
ly stated  the  two  necessary  elements  of  the 
offense,  a  failure  to  support,  and  a  desertion. 


later  ehargisg  that  the  burden  waa  on  the  peo- 
ple to  prove  the  two  propositions,  desertion 
and  abandonment,  beyond  a  reasonable  doubt, 
tlie  inadvertent  omission  from  the  last  state- 
ment that  the  defendant's  foUure  to  piovide 
necessary  support  most  also  be  proved  oeyvod 
a  reasonable  doubt,  was  not  erroneous,  since 
the  jury  could  not  have  t>een  misled  by  the 
failure  to  enumerate  all  the  elements  of  the  of- 
fense after  the  preceding  instruction,  which 
did  so. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  1992-1996,  315S;  Dec 
Dig.  ®=»823.] 

Exceptions  from  Olrcalt  Court,  Van  Buien 

County ;   L.  Burget  Des  Voignes,  Judge. 

Albert  F.  Schelske  was  convicted  of  aban- 
donment of  his  wife  and  diild,  and  he  brtngs 
exceptions  before  sentence.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KOBN, 
MOORE,  STONE,  OSTRANDEB,  BIRD,  and 
8TBERE,  JJ. 

Thomas  J.  Cavanaugb,  of  Paw  Paw,  for  ap- 
pellant. Grant  Fellows,  Atty.  Oen.,  Earl  L. 
Burhana,  Pros.  Atty.,  of  Paw  Paw,  and  I*.  M. 
Phelps,  Asst  Pros.  Atty.,  of  South  Haven, 
for  the  People. 

EUHN,  J.  The  respondent  is  diarged  by 
the  information  filed  in  this  case  with  hav- 
ing violated  the  provisions  of  Act  144,  P.  A. 
1907.  It  is  specifically  alleged  that  on  No- 
vember 1,  1912,  and  on  divers  days  between 
that  date  and  October  8, 1914,  be  willfully  and 
unlawfully  deserted  and  abandoned  his  wife 
and  minor  chUd  without  providing  necessary 
and  proper  shelter,  food,  care,  clotliing,  etc 
He  was  found  guilty,  and  the  case  Is  brought 
here  on  exceptions  before  sentence. 

The  respondent  and  the  complaining  wit- 
ness, his  wife,  were  married  in  1899,  later 
divorced,  and  remarried  in  1905.  They  lived 
in  respondent's  house  in  South  Haven  until 
the  spring  of  1907,  when  the  respondent,  who 
wna  a  piano  timer  by  trade,  lost  his  posi- 
tion. After  discussing  with  his  wife  the 
situation  and  the  course  they  should  pursue, 
be  went,  against  her  wishes,  to  the  farm  of 
his  father  at  Grand  Juncticm  (which  Is  near 
South  Haven)  on  April  25th,  to  obtain  em- 
ployment He  returned  to  South  Haven  to 
visit  with  his  family  tiie  next  two  week-ends, 
and  on  May  7th  his  wife  moved  to  her  fa- 
ther's home  near  Grand  Junction,  about 
three-fourths  of  a  mile  from  where  respond- 
ent was  living,  without  any  warning  to  him. 
She  has  remained  there  ever  since.  The 
home  in  South  Haven  is  still  furnished  as  it 
was  then,  and  they  have  each  stayed  in  it  on 
occasional  separate  trips  to  South  Haven, 
eadi  having  a  key  to  the  house. 

Save  for  small  contributions  made  hj  the 
respondent,  he  has  not  supported  her  since 
May,  1907.  She  insisted  on  the  witness  stand 
that  he  deserted  her  when  he  went  to  his 
father's  farm  in  Grand  Junction.  He  called 
on  her  at  the  farm  of  her  father  frequentiy 
up  to  November,  1912,  and  a  few  times  after- 
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wards.  It  appears  wndlBputed  that  Ms  visits 
there  were  not  wricomed  by  her  family.  It 
Is  Claimed  that  on  the  visits  he  made  after 
November,  1912,  he  proposed  to  his  wife  that 
ohe  secure  a  divorce.  The  contrlbntlMis  made 
by  the  respondent  during  the  period  from 
May,  1907,  to  November,  1912,  amounted  In 
all  to  939,  and  ceased  at  the  time  that  the 
abandonment  Is  charged  In  the  Information  to 
have  been  first  committed. 

It  Is  urged  by  respondent's  counsel  that 
the  trial  court  should  have  directed  a  verdict 
for  the  respondent  at  the  close  of  the  jpeople's 
case  (156  Mich.  558,  121  N.  W.  497),  because 
the  proofs  show  that  the  desertion.  If  any, 
took  place  prior  to  September,  1907,  and  fur- 
ther because  the  act  then  In  effect  has  since 
been  repealed,  and  this  prosecution  was  had 
tinder  a  statute  which  has  gone  Into  effect 
since  that  time;  and  also  because  the  separa- 
tion, if  any,  seems  to  have  been  mutual. 

[1-3]  An  examination  of  the  testimony  of 
the  complaining  witness  Is  convincing  that 
what  occurred  in  April,  1907,  could  not  be 
said  to  have  been  desertion  and  abandonment 
<A  the  part  of  the  respondent,  because  It  Is 
clear,  from  what  took  place,  that  It  was  not 
the  Intention  of  the  respondent  to  permanent- 
ly leave  his  home  at  that  time.  The  elements 
of  this  offense  are  fully  discussed  by  this 
court  In  the  case  of  People  v.  Stickle,  166 
Mich.  658,  121  N.  W.  497,  In  an  opinion  writ- 
ten by  Mr.  Justice  Ostrander,  and  In  an  opin- 
ion written  by  Mr.  Justice  Stone  In  People  y. 
Albright,  181  Mich.  400,  126  N.  W.  482.  We 
are  of  the  opinion  that  the  learned  trial 
Judge  very  properly  instructed  the  Jury  that 
under  the  Information  filed  In  this  case  It 
must  appear  that  the  abandonment  and  fail- 
ure to  supiwrt  occurred  on  and  after  Septem- 
ber 12,  1907.  Neither  are  we  ot  the  opinion 
that  It  cpnld  be  said  tliat  as  long  as  the  re- 
spondent was  making  contribution  to  the  sup- 
port of  his  wife  and  child  he  could  be  held 
to  be  guilty  of  having  abandoned  them.  The 
definition  of  abandonment,  which  is  approved 
In  the  case  of  People  v.  Stickle,  supra,  makes 
it  an  essential  element  of  the  crime  that 
perpetual  separatlcm  must  be  Intended ;  and 
from  the  evidence  in  this  case,  as  long  as 
lie  was  making  those  contributions  we  do  not 
think  it  ctan  be  said  tliat  he  intended  to  aban- 
don his  wife' and  child.  The  last  payment 
made  by  respondent  to  his  wife  was  in  No- 
vember, 1912,  and  from  that  time  up  to  Octo- 
ber 3,  ldl4,  he  had  contributed 'absolutely 
nothing  to  their  support.  We  are  of  the  opin- 
ion, however,  that  the  jury  were  warranted 
in  finding  the  respondent  guilty  of  the  offense 
charged  In  the  information,  from  all  the 
facts  and  drcumstanoes  In  the  case,  upon  bis 
fallnre  to  rapport  thcan  after  November  1, 
1912,  and  that,  although  up  to  that  time  he 
may  not  bare  formed -any  Intention  to  per^ 
manmtly  aeparete  himself  from  them.  Wo 
are  satisfied  that  tbere  was  enough  evidence 
Uy  warrant  the  jury  lu  coming  to  the  conclu- 


sion that  he  had  formed  such  an  Intent  since 
that  time  and  finding  him  guilty  as  charged 
In  the  information.  The  court  did  not  err, 
therefore,  in  refusing  to  direct  a  verdict  at 
the  close  of  the  people's  case. 

[4]  While  the  respondent  was  on  the  wit- 
ness stanJ  he  was  Interrogated  with  refer- 
ence to  certain  trouble  that  he  had  with  his 
father  concerning  his  wife,  and  was  asked 
whether  he  did  not  strike  bis  father  as  a  re- 
sult of  this  trouble  and  whether  his  father 
did  not  cause  a  warrant  to  issue  for  bis  ar- 
rest It  Is  contended  that  these  questions 
tended  to  prejudice  respondent  and  were  not 
germane  to  the  Issue.  We  quite  agree  that 
it  does  not  appear  that  the  questions  were 
material  or  related  to  the  Issue  here  involved, 
but  we  do  not  see  how  the  answers  could  be 
said  to  have  prejudiced  respondent  in  the 
eyes  of  the  Jury,  because  it  appears  that 
wliatever  he  did  was  in  defense  of  his  wife 
and  not  against  her. 

[6]  At  the  close  of  the  people's  case  the 
following  occurred: 

"Mr.  Lewis:  We  wish  to  offer  from  the 
files  of  case  No.  6247  in  this  court  the  warrant, 
complaint,  return,  and  recognizance  to  appear 
in  the  circuit  court — that  is,  the  files  in  the 
case  preceding  this  that  was  dismissed  last 
May.  The  purpose  of  it  is  merely  .  to  show 
that  such  proceeding  was  in  process  at  that 
time,  and  we  expect  to  show  tiiat  the  respon- 
dent at  that  time  made  the  a^e^ment  to  settle 
asd  adjust  matters  in  consideration  ti>at  the 
case  should  be  dismissed  on  that  understanding ; 
that  be  failed  to  make  the  settlement  as  he 
agreed,  and  after  several  notifications  from 
the  prosecutor's  office  he  failed.  ' 

"Mr.  Cavanaugh:    Now— 

"The  Court :  Just  a  moment,  Mr.  Cavanaugh. 
The  fact  that  there  was  another  case  against 
him  may  appear,  but  the  mere  fact  that  there 
was  an  agreement  for  a  settlement  and  it  was 
not  complied  with  is  not  of  material  force  here 
because  be  is  being  now  tried  here  on  this  of- 
fense, which  is  distinct  and  separate  from 
the  other.  There  might  have  been  a  desertion 
in  the  other  and  not  in  this.  I  don't  see — this 
being  a  criminal  case,  I  think,  gentlemen,  that 
so  far  as  to  what  was  said  in  the  disposition 
of  that,  in  the  absence  of  a  conviction  I  think 
there  may  be  some  doubt  whether  you  could 
show  that.  But  the  fact  that  proceedings  had 
been  taken,  that  fact  may  stand. 

"Mr.  Cavanaugh :  I  take  an  exception. 

"Mr.  Lewis :  I  am  told  that  there  was  a 
written  agreement  or  bond  signed  by  the  re- 
spondent, and  that  this  agreement  was  signed 
and  taken  by  him  for  the  purpose  of  getting 
other  signers  upon  it,  sureties. 

"The  Court:  It  was  not  completed  and  was 
not  signed  wholly.  But  the  point  that  the 
court  makes  is  this:  That  in  a  criminal  cose 
you  can't  introduce  circumstances  which  tend 
to  convict  of  another  violation  in  support  of 
this  if  it  was  not  a  conviction.  I  think  it  may 
be  stated,  as  I  have  indicated,  that  due  process 
has  been  made  heretofore,  and  that  it  was  not 
carried  to  fruition,  and  now  these  proceedings 
are  taken  to  do  so,  but  I  don't  think  that  you 
can  take  anything  that  the  defendant  did  at 
that  tiihe  as  evidence  of  his  guilt.  He  may 
have  wanted  to  have  settled  that  case  and 
waive  personal  rights.  I  think  for  that  par- 
pose  I  will  sustain  the  objection. 

"Mr.  Lewis:  The  complaint  and  warrant  may 
be  in  as  showing  the  date? 
I     "The  Court:  Yes,  sir." 
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It  Is  urged  that  It  was  error  to  bring  out 
the  matter  of  the  previous  arrest  and  at- 
tempted settlement  before  the  jury.  It  clear- 
ly appears  that  the  trial  Judge  did  not  allow 
this  evidence  to  be  Introduced  as  proof  in 
supiport  of  the  conviction  here  obtained,  but 
limited  it  to  the  complaint  and  warrant  as 
fixing  the  date  of  this  first  arrest,  inasmuch 
as  there  had  been  some  testimony  in  the  case 
by  witnesses  as  to  acta  happening  Just  be- 
fore and  Just  after  the  first  arrest 

[•]  The  trial  Judge  charged  the  Jury  with 
reference  to  the  offense  as  follows: 

"But  before  the  husband  can  be  convicted  of 
this  offense  you  must  be  satisfied  beyond  rea- 
sonable doabt,  that  is,  a  moral  certainty,  that 
he  not  only  refuged  to  provide  necessary  and 
proper  shelter,  food,  care,  and  clothing  for 
his  wife  and  child,  but  that  he  willfully  and 
unlawfully  deserted  and  abandoned  them.  This 
meaoB  more  than  going  away ;  more  than  mere 
separation.  It  means  in  this  case,  that  is, 
abandonment  and  desertion  under  this  statute 
means,  to  be  separate  from  wrongfully,  with- 
out intention  of  again  resuming  the  marital 
relation.  The  offense  charged  in  the  informa- 
tion consists  of  two  elements:  First,  an  act 
of  desertion  and  abandonment;  second,  the  fol- 
lowing up  of  such  an  act  of  desertion  and  aban- 
donment without  providing  the  necessary  and 
proper  shelter  and  food.  In  this  case,  to  con- 
vict, you  must  find  an  act  of  desertion  and 
abandonment  of  the  wife  and  child,  plus  a  re- 
fusal or  neglect  to  provide  for  them." 

This  was  a  correct  statement  of  the  law 
with  reference  to  this  offense,  in  accordance 
with  the  decision  of  this  court  In  People  ▼. 
Albright,  supra. 

[7]  Later  In  his  charge,  the  court  said: 

"Before  the  husband  can  be  convicted,  you, 
as  a  jury,  must  find  he  intended  to  abandon 
her  as  his  wife,  the  same  as  though,  beyond  a' 
reasonable  doubt,  that  this  act  of  abandonment 
at  the  time  charged  here,  if  he  abandoned  her, 
was  with  the  intent  that  it  should  be  perpetual 
as  above  defined,  that  he  intended  never  to 
support  her,  or  live  with  her  again,  or  furnish 
her  with  proper  shelter,  food,  etc.;  in  other 
words,  that  he  intended  to  abandon  her  as  his 
wife,  the  same  as  though  he  had  no  wife." 

Later  be  said: 

"The  burden  is  upon  the  people  to  satisfy 
^ou  of  these  two  propositions  that  I  have 
just  sought  to  acquaint  you  with ;  that  is,  the 
fact  of  desertion  and  the  fact  of  abandonment. 
These  two  elements  mnst  appear  to  your  satis- 
faction beyond  a  reasonable  doubt." 

CMticism  Is  made  that  in  this  last  state- 
ment the  court  failed  to  charge  that  respond- 
ent's failure  to  provide  necessary  and  prop- 
er food,  shelter,  and  clothing  should  be  prov- 
CMd  beyond  a  reasonable  doubt  Undoubtedly 
the  court  Inadvertently  omitted  this  in  this 
connection,  but  in  view  of  the  clear  and  con- 
cise statement  of  the  offense  and  its  neces- 
sary elements  made  by  the  court  In  the  other 
parts  of  the  charge  quoted  from  supra,  we 
do  not  believe  that  the  Jury  could  have  been 
misled  by  his  failure  to  again  enumerate 
them  all  In  the  paragraph  of  the  charge 
which  is  criticized. 

We  have  carefully  examined  the  other  as- 
signments of  error,  but  deeming  them  with- 
out merit,  and  being  satisfied  that  the  casf; 


was  properly  submitted  to  the  Jury,  and  that 
the  respondent  had  a  fair  and  impartial  trial, 
we  are  of  the  opinion  that  the  eom-iction 
should  be  afiirmed.  The  trial  court  will  pr(»- 
ceed  to  Judgment 

The  late  Justice  McALVAY  took  no  part  In 
this  decision. 


BOGEBS  V.  SAGINAW-BAT  CITT  ET.  CO. 

(No.  332.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  Evidence   «=>123— "Beb   GKSiiE"— Bequi- 

BITES. 

Unsworn  statements  are  admissible  as  * 
part  of  the  "res  gestte,"  when  there  is  an  oc- 
casion startling  enough  to  produce  nervous  ex- 
citement and  render  the  utterance  spontaneous 
and  unreflecting,  when  the  statement  is  made 
before  there  has  been  time  to  contrive  and  mia- 
represent,  and  when  the  statement  relates  to  the 
circumstances  of  the  occurrence  preceding  it. 

(Ed.  Note. — For  other  cases,  see  Evidence^ 
Cent.  Dig.  8§  351-368;   Dec.  Dig.  «=9l23. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Bes  Oestte.] 

2.  Evidence  «=»126  —  Bes  Gest/K  —  Staib- 

XIENT  Amm  TBA.NBACrriON — Sfostakbity— 

Burden  ojt  Pkoof. 

Plaintiff,  in  an  action  to  recover  for  the 
death  of  her  i&testate  from  injuries  caused  by 
the  negligence  of  the  defendant  street  railway, 
had  the  harden  of  showing  that  a  statement  by 
intestate  as  to  the  cause  of  his  injury  was  spon- 
taneons;  and,  where  there  was  no  proof  of 
negligence  other  than  the  intestate's  statement 
to  his  son  that,  while  he  was  alighting  from  a 
car  with  one  foot  on  the  running  board,  the 
car  started  and  threw  him  to  the  pavemeut, 
without  showing  how  long  it  had  been  made  aft- 
er the  injury,  or  that  intestate  had  at  any  time 
lost  control  of  his  faenlties,  lacked  the  requisite 
of  spontaneity,  and  was  inadmissible  as  part  of 
the  res  gestffi. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |§  372-376;  Dec.  Dig.  «=>12e.) 

Error  to  Circuit  Court,  Bay  County ;  Ches- 
ter L.  Collins,  Judge. 

Action  by  Evelyn  H.  Bogers,  administra- 
trix, against  the  Saginaw-Bay  City  Bailway 
Company.  Judgment  on  directed  verdict  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOOBE,  STONE,  OSTEANDEB,  BlBD,  and 
STEEEE,  JJ. 

De  Foe,  Hall  &  Converse,  ot  Bay  City,  for 
appelant  Weadock  &  Duffy,  of  Bay  City, 
for  appelleei, 

KUHN,  J.  This  action  Is  brought  by  the 
plaintiff,  as  administratrix  of  the  estate  of 
John  Bogers,  deceased,  against  the  defend- 
ant, to  recover  damages  for  injuries  to  the 
said  John  Bogers,  wlUch  It  Is  claimed  i«sttlt- 
ed  in  his  death;  said  injuries  being  alleged 
to  have  been  caused  by  the  negligent  acts 
of  the  defendant  company.  On  July  SI.  1912, 
Joibn  Bogers,  the  deceased,  was  employed  in 
the  city  of  Saginaw  oa'  the  we8t.«ide,  and 
his  home  was  on  the  east  ^de  of  said  dty,  at 
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the  lnteraectl(m  of  Washington  and  OarroU 
streets,  which  is  a  distance  at  about  two 
miles  from  the  place  of  his  employment.  On 
this  day  he  returned  from  his  work  between 
5:30  and  6  o'clock  in  the  afternoon.  His 
home  was  situated  at  the  southwest  corner  of 
the  intersection  of  Washington  street  and 
Carroll  street,  where  there  is  a  double  track 
of  the  defendant  street  car  company  on 
Washington  street,  and  the  car  coming  from 
the  west  side  of  the  city  passed  north  over 
Washington  street  on  the  east  track. 

The  only  evidence  introduced  in  support 
of  the  plaintiff's  case  was  that  of  Reuben 
Rogers,  a  son  of  John  Rogers,  who  testified 
that  on  the  afternoon  of  the  day  in  question 
he  came  out  of  the  house  between  5:30  and  6 
o'clock,  and  saw  his  father  coming  from  the 
northeast  toward  the  southwest  from  Carroll 
street;  which  distance  was  measured  to  be 
about  150  feet,  and  the  son  estimated  it 
would  take  about  25  seconds  to  walk  that  dis- 
tance at  the  rate  of  speed  his  father  was 
walking.  The  deceased  was  limping  and  his 
face  was  drawn.  At  the  same  time  the  son 
noticed  a  car  probably  half  a  dozen  car 
lengths  from  the  corner  of  these  two  streets. 
He  said  to  his  father:  "What  is  the  matter. 
Dad?"  The  latter  replied:  "That  fellow 
started  the  car  as  I  was  getting  off  and 
jarred  my  hip."  The  son  thereupon  assisted 
his  father  up  to  the  porch  of  the  bouse, 
where  he  seated  himself  in  a  chair.  The 
son  testified  that  while  his  father  was  sit- 
ting there  he  noticed  twitching  of  the  face, 
and  testified  further  as  follows : 

"Q.  Did  this  conversation  that  started  while 
be  was  on  the  walk  continue  as  be  came  up  onto 
the  porch?  A.  Yes,  sir.  Q.  State  whether  or 
not  in  that  same  conversatloa,  as  he  approach. 
ed  and  csme  ap  onto  the  porch,  your  father 
said  anything  further  to  jon  abont  his  leaving 
the  street  ear.  Yon  can  answer  that  'yes'  or 
'no'  as  to  whether  he  stated  anything  farther 
than  yon  have  said  to  as.  A.  Yes;  he  did.  Q. 
"Tell  us,  in  his  own  language  as  near  as  you  can 
remember,  what  else  he  said  on  the  sobject  at 
that  time?  Mr.  Weadoch:  Under  tlte  objec- 
tion, your  Honor.  The  Conrt:  Yes;  it  will 
be  nnder  your  objection  and  exception.  A.  He 
said  that  while  he  was  In  the  act  of  aliphtinpr 
from  the  car  one  foot  was  on  the  running  board 
and  the  other  foot  was  nearly  on  the  ground, 
and  the  car  started  and  threw  him  to  the  pave- 
ment, on  his  right  hip." 

Mr.  Rogers  lived  abont  four  months  after 
this  injnry.  There  was  no  proof  of  negli- 
gence on  the  part  of  the  company  other 
than  that  given  by  the  son  Reuben  Rogers, 
and  no  witnesses  were  produced  who  saw 
the  accident,  if  any  there  was,  or  who  had 
any  knowledge  of  what  occurred  when  Mr. 
Bogers  was  leaving  the  car,  assuming  that 
lie  did  leave  the  car.  At  the  close  of  the 
proofs  the  trial  Judge  directed  a  verdict  for 
the  defendant,  on  the  groudd  that  the  testi- 
mony of  the  witness  Reuben  Rogers  as  to 
tbe  statemeate  made  by  bis  father  wua  not 
admissible,  because  under  tbe  oircamstaaces 
of  this  case  they  were  not  broqgbt  within 
tbs  exception  to  the  hearsay  rula.  Tbe 
lB3N.W;-60'  


iVMfltion  of  tbe  admissibility  of  this  evl- 
d«ice  was  also  subsequently  raised  on  a  mo- 
tion for  a  new  trial,  which  motion  was  de- 
nied. Connsd  say  that  the  only  qnestions 
for  onr  consideration  are  whether  or  not 
the  testimony  of  Reut>en  Rogers  is  competent 
for  the  purpose  of  proving  negligence  on 
tbe  part  of  the  street  raUway  company,  or, 
in  other  words,  proper  as  res  gestae;  and, 
second,  if  competent,  was  there  a  question  to 
be  presented  to  the  jnry? 

[1]  That  the  statement  of  decedent  to  his 
son — the  only  evidence  in  the  case — ^is  hear- 
say evidntoe  of  tbe  fact  asserted,  is,  from 
Its  very  nature,  indisputable.  Tbe  only 
question  we  must  decide  is  whether  tbe  trial 
Judge  was  right  in  saying  that  it  did  not 
come  wltliln  any  exception  to  the  rule  ex- 
cluding hearsay  evidence  as  Incompetent. 
It  is  the  contention  of  the  plaintiff  that  It 
does  come  within  that  exception  which  per- 
mits unsworn  statements  that  are  spontane- 
ous exclamations  to  be  received.  But  what 
is  the  basis  of  that  exception,  and  what  tbe 
nature  of  those  statements?  Tbe  exception 
is  based  upon  the  fact  that  such  exclama- 
tions, by  virtue  of  their  origin,  have  a  pe- 
culiar trustwortblnesa  It  is  well  establish- 
ed by  tbe  authorities  that  the  only  condi- 
tions upon  which  such  statements  will  be  al- 
lowed In  evidence  are  (1)  that  there  is  a 
startling  occasion,  startling  enough  to  pro- 
duce nervous  excitement,  and  render  the  ut- 
terance spontaneous  and  unreflecting;  (2) 
that  the  statement  must  have  been  made  be- 
fore there  has  been  time  to  contrive  and  mis- 
represent ;  and  (3)  the  statement  must  relate 
to  the  circumstances  of  the  occurrence  pre- 
ceding it.  8  Wigmore  on  SMdence,  f  1750 
et  seq. 

[2]  But  how  can  the  second  condition  be 
met  without  direct  and  Independent  evi- 
dence of  the  time  of  the  startling  occasion 
'with  reference  to  the  making  of  the  state- 
ment? For  aught  that  appears  beyond  the 
statement  itself,  tbe  injury  may  have  ot- 
curred  three  or  four  hours  before  the  state- 
ment was  made,  and  it  does  not  appear  that 
plaintiff's  decedent  had  lost  at  any  time 
control  of  his  faculties.  In  such  an  event, 
the  element  of  spontaneousness  is  absent. 
And  it  is  for  the  proponent  to  discharge  the 
burden  of  proving  spontaneousness,  or  the 
statement  Is  rejected  as  hearsay.  16  Cyc. 
1250.  Had  the  plaintiff  presented  witnesses 
who  could  swear  that  they  saw  the  decedent 
on  the  street  car  in  a  normal  physical  con- 
dition, unhurt,  shortly  before  the  injury, 
it  might  with  reason  be  claimed  that  thei^ 
the  condition  of  admissibility  would  have 
been  met  and  the  spontaneousness  of  the 
statement  established.  Manifestly,  the  de- 
cedent's statement  cannot  be  used  for  this 
purpose^  beoauae  it  has  not  yet  been  admit- 
ted. Butt  since  tbe  unsworn  statement  of. 
John  Bogers  has  not  been  proved  te  b<e  a 
spontaneoua  exclamation,  It  Is  not  within  tbi»- 


Digitized  by 


Google 


786 


15S  NORTHWESTBBN  BKPORl^EB 


(Ulcta. 


exception  to  the  hearsay  rule.  Not  being 
within  any  other  exception,  It  la-  objection- 
able and  Inadmissible  as  hearsay  evidence. 
See  White  v.  City  of  Marquette,  140  Mich. 
310,  314,  103  N.  W.  698,  and  Bernard  v. 
Grand  Rapids  Paper  Co.,  170  Mich.  238,  242, 
136  N.  W.  374,  42  li.  R.  A.  (N.  S.)  930,  In 
which  cases  the  element  of  spontaneousness 
was  found  wanting,  though  In  both  the  time 
of  the  event  was  established.  The  question 
of  the  failure  of  proof  as  to  the  time  of 
the  happening  of  the  event  independent  of 
the  statement  was  considered  in  the  well- 
reasoned  case  of  State  v.  WlUlans,  108  La. 
222,  32  South.  402,  where  it  was  said : 

"Noble  showed  the  time  the  statements  were 
made  with  reference  to  the  pulling  out  of  the 
train,  but  the  time  at  which  Hebert  was  shot, 
with  reference  to  that  same  fact,  remained  still 
to  be  ascertained  in  order  to  furnish  the  data 
upon  which  waa  to  be  tested  the  admissibility  of 
the  statements  as  res  gestae.  *  •  •  Proof 
that  Hebert's  declarations  were  made  simultane- 
ously, or  almost  so,  with  the  departure  of  the 
freight  train,  would  still  leave  open  for  ascet^ 
tainment  the  time  those  statements  were  made, 
with  reference  to  that  at  wtuch  he  was_  shot. 
The  facts  by  and  from  which  the  admissibility 
of  the  statements  as  res  Rests  are  to  be  tested 
have  to  be  'testified'  to  by  persons  cognizant 
of  them.  The  admissibility  itself  of  the  state- 
ments being  the  very  question  at  issue  for  de- 
cision, no  part  of  them  are  to  be  used  for  the 
purpose  of  determining  it.  Counsel  very  correct- 
ly say:  There  being  no  foundation  for  the 
admission  of  the  declaration,  it  was  used  as  its 
own  foundation  and  was  itself  the  basis  on 
which  it  was  admitted.' " 

We  thlnlc  the  case  of  Gilbert  t.  Ann  Arbor 
Railroad  Co.,  161  Mich.  73,  125  N.  W.  74S, 
is  clearly  distinguishable  from  the  case  now 
before  us.  In  that  case  the  testimony  of  the 
fireman  of  the  engine  was  that  he  saw  the 
brakeman  lying  on  the  rails  at  a  distance 
from  certain  scalee,  where  marks  appeared  in 
the  snow,  commencing  at  the  scales  and  stop- 
ping where  plalntlfTs  decedent  lay,  indicat- 
ing that  plaintiiTs  decedent  bad  been  drag- 
ged. The  yardmaster  testified  that  it  showed 
where  plaintiff's  decedent  bad  been  dragged, 
and  that  it  showed  the  hole  In  the  scale  In 
which  plaintifTs  decedent  said  he  bad  caught 
his  foot.  These  witnesses  reached  the  dece- 
dent immediately  after  the  injury,  the  time 
of  which  was  established,  and  carried  him 
about  400  feet  to  the  depot,  where  the  decla- 
rations as  to  the  occurrence  were  made.  In 
this  case  we  find  the  corroborative  evidence 
of  eyewitnesses  and  the  evidence  of  the  phys- 
ical surroundings,  further  elucidated  by  the 
dying  declaration  of  the  plaintiff's  decedent. 
Under  these  circumstances  these  declarations 
were  properly  received  as  not  objectionable 
under  the  hearsay  mle,  btit  were  not,  as  In 
the  Instant  case,  the  whole  testimony  In  sup- 
port of  plaintifTs  case,  unsupported  and  un- 
corroborated by  a  single  further  or  addition- 
al fact  or  circumstance. 

We  are  of  the  opinion  that  the  learned 
trial  Judge  reached  a  proper  conclusion  that 
the  Btatetnentfl  here  involved  came  within  no 


exception  to  the  hearsay  rule,  and  were 
therefore  Inadmissible;  and,  constituting  the 
only  evidence  in  support  of  the  plaintiff's 
case,  by  their  exclusion  there  Tvas  nothing 
left  in  support  of  the  plaintiff's  claim,  and 
her  right  of  action  must  therefore  fhiL 
Judgment  Is  affirmed. 

The  late  Justice  McAI/YAT  took  no  part  in 
tills  decision. 


LOWE  y.  SCHUYLER.    (No.  837.) 
(Supreme  Court  of  Michigan.    July  23,  1015.) 

1.  MOBTOAOKS    «=>413— BKJOINING    FoBECIiO- 

BDBE — CoNFOBMrrr  OF  Decbbk  to  Bux. 
In  suit  to  restrain  foreclosure  of  a  real  es- 
tate mortgage,  where  the  biU  alleged  that  com- 
plainant had  paid  all  sums  due  and  prayed  an 
accounting,  it  was  insisted  at  the  bearing  that 
while  defendant  claimed  and  sought  to  foreclose 
for  a  certain  amount,  there  was  in  fact  no  such 
amount  due.  The  decree  granted  complainant 
permission  to  redeem  within  a  stated  time, 
upon  payment  of  the  amount  found  due,  with 
subsequent  interest,  and.  all  costs  of  foreclosure. 
The  excessive  claim  by  the  mortgagee  was  due 
to  an  erroneous  computation  of  interest,-  and 
not  to  failure  to  credit  payments,  as  claimed  by 
the  oomplainant  Bad,  that  the  bill  was 
broad  enough  to  cover  the  relief  granted. 

[Ed.  Note. — ^Por  otlier  cases,  see  Mortgages, 
Cent  Dig.  g§  1187-1201 ;   Dec.  Dig.  «=i3413!] 

2.  Ikisrest    9=a60— Cokpdtation— Intebest 

ON     INTEBBST  —  PA8I-DDX     INDEBTEDNESS  — 

Necessitt  fob  Wbitten  Agreement. 
The  statute  authorizing  interest  upon  in- 
terest after  the  maturity  of  the  indebtedness, 
such  as  a  mortgage,  in  consideration  of  an  ex- 
tension of  time,  does  not  permit  that  the  agree- 
ment should  be  oral. 

[Ed.  Note. — For  other  cases,  see  Interest. 
Cent  Dig.  {{  134-137;  Doc.  Dig.  <3=>60.] 

3.  Intebbst    «s>60— Computation— Intxbkbt 
ON  Intebest. 

By  Btatate,  the  eomputatian  of  interest  on 
interest  can  continue  only  until  the  debt  ma- 
tures, and  from  that  time  simple  intereat  l>e 
tcast  upon  the  principal  until  tlte  obUgatiOQ  is 
discharged. 

[£^.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  §{  134-137;  Dec.  Dig.  «=»eO.] 

4.  Intbrest  <S=>5C  —  Coufutatioh  —  Mobt- 
OAOE  Notes, 

Where  two  mortgage  notes  fell  due  at  dif- 
ferent times,  in  computing  interest  upon  them, 
each  should  have  been  treated  as  a  separate 
debt 

[EM.  Note.— For  other  cases,  sse  Interest, 
Cent.  Dig.  II  80,  129;   De&  Dig.  «a»6«.] 

Appeal  from  Circuit  Court,  Muskegon 
County,  In  Chancery;  James  B.  Sullivan, 
Judge. 

Suit  by  James  T.  Lowe  against  Estella  A. 
Schuyler.  Decree  for  plaintiff,  and  defendant 
appeals.    Atlirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBB,  BIRD,  and 
STEEUE,  JJ. 

Hatcli,  McAllister  ft  Rayma<nd,  of  Grand 
Rapids,  for  appellant  Clink  ft^Farmer,  of 
Muskegon,  for  appellee. 


4=>For  other  caau  •••  uun*  totdo  and  KXT-NUlfBSK  tn  all  Kar-Numberad  Dlgfsta  tad  i»4*xw 


Digitized  by 


Google 


Micb.) 


liOWE  T.  SCHUYLER 


78T 


STEERB,  J.  Complainant  ffled  this  bill  to 
restrain  statutory  fore<;losure  of  a  real  es- 
tate mortgage  for  an  alleged  excessive 
amount,  and  for  an  accounting  to  determine 
what  amount,  If  any,  was  due  from  him  to 
defendant  upon  said  mortgage.  On  August 
7,  1894,  defendant  loaned  the  plaintiff  $340, 
taking  three  promissory  notes  therefor,  pay- 
able Buccesslrely  In  3,  4,  and  6  years,  secured 
by  a  mortgage  upon  bis  farm.  These  notes 
bore  Interest  at  7  per  cent,  and  the  mortgage 
required  complainant  to  pay  all  taxes  as^ 
sessed  on  account  of  said  mortgage  and  notes. 
Three  days  later  she  loaned  him  $100  secured 
by  a  second  mortgage  payable  in  6  years. 
Payments  were  credited  upon  this  mortgage 
from  time  to  time,  and  it  was  discharged 
March  28,  1910.  It  only  came  Into  this  case 
tn  connection  with  the  acconnting,  where  it 
became  necessary  to  distinguish  and  elimi- 
nate payments  made  upon  It,  in  the  mutual 
accounts  between  the  parties,  from  other 
credits  complainant  was  entitled  to,  and 
vrhlch  should  be  applied  upon  the  first  mort- 
gage. Ckimplalnant,  from  time  to  time,  but 
irregularly,  made  payments  In  labor  and 
money,  but  failed  to  fully  meet  his  payments, 
either  as  they  fell  due  or  subsequently,  and 
became  long  delinquent.  On  November  1, 
1913,  defendant  instituted  statutory  fore- 
dXKure  proceedings  by  advertisement,  claim- 
ing the  amount  due  and  unpaid  on  said  mort- 
gage tb  be  $61&87. 

On  Morember  26,  1018,  complainant  filed 
tbla  bill,  alleglBg  dealings  and  transactions 
between  the  parties  upon  open  account  in- 
Tolvlng  mutual  credits;  that  complainant 
bad  fully  paid  defendant  all  sums  due  upon 
the  open  account  and  also  sums  to  be  ap- 
plied upon  said  mortgage ;  that  there  was  no 
such  amount  due  upon  said  mortgage  as  stat- 
ed in  the  statutory  foreclosure  demand,  and 
asking  for  an  accounting  between  the  parties 
to  determine  the  amount,  if  any,  due  and  ow- 
ing to  defendant  upon  said  mortgage  and 
notes,  offering  to  pay  any  balance  found  in 
defendant's  favor,  and  asking  leave  to  re- 
deem from  said  foreclosure.  Defendant  an- 
swered, denying  any  dealings  or  transactions 
between  the  parties  on  an  open  account ;  al- 
leglne  that  all  payments  in  labor  or  money 
made  by  complainant  on  said  mortgage  bad 
been  duly  credited ;  tbat  there  remained  due 
and  unpaid  upon  said  mortgage  the  full 
amount  stated  and  demanded  in  tbe  statutory 
foreclosure ;  denied  tbat  complainant  had  in 
bis  bill  made  or  stated  any  case  entitling  him 
to  relief  in  a  court  of  equity,  and  on  that 
ground  asked  the  benefit  of  a  demurrer. 

The  case  was  heard  upon  pleadings  and 
proofs  taken  in  open  court  The  testimony 
related  to  various  transactions  between  the 
parties  extending  over  the  years  this  mort- 
gage was  running,  involring  services  render- 
ed, money  paid,  credits  given,  and  indulgence 
granted  by  her  upon  the  mortgage,  taxes  paid 
by  eadi  at  difterent  times  upon  tbe  land  cov- 


ered by  the  mortgage,  and  numerous  talks, 
promises,  and  understandings  reached  be- 
tween the  parties  at  different  times,  not  nec- 
essary to  further  state  her&  In  the  final 
analysis,  there  was  little,  if  any,  disagree- 
ment, as  to  time  and  amount  of  payments 
made  and  credits  given,  or  the  amount  of 
principal  yet  unpaid  on  the  mortgagee. 

Complainant  contended  in  the  trial  court 
tha:'  the  loan  was  usurlons,  owing  to  the  pro- 
visit  m  requiring  bim  to  pay  taxes  on  tbe 
mortgage,  the  rate  of  which  added  to  the  in- 
terest stipulated,  exceeding  the  Interest  rate 
allowed  by  law,  and  also  urged  a  certain 
method  of  computations  of  interest  on  par- 
tial payments  more  favorable  to  him  than 
that  contended  for  by  defendant 

Complainant's  method  for  computing  inter- 
est and  contention  that  the  loan  was  usurious 
were  not  sustained  by  the  trial  court,  which 
found,  practically  without  question  by  dther 
side,  tbat  jmyments  bad  been  made  upon  tbe 
mortgage  amounting  to  $291.42;  then  pro- 
ceeded to  compute  interest  under  the  rule 
stated  in  Wallace  v.  Glaser,  82  Micb.  190,  46 
N.  W.  227,  21  Am.  St  Rep.  556,  and  found 
unpaid  and  dne  upon  said  mortgage  the  sum 
of  $517.97.  Complainant  was  granted  per- 
mission to  redeem  from  tbe  statutory  fore- 
closure, within  a  stated  time,  upon  payment 
of  that  amount,  with  subsequent  Interest,  and 
all  costs  of  said  foreclosure;  the  decree  be- 
ing without  costs  to  either  party  in  this  suit 

From  this  decree  defendant  appealed  con- 
t«idlng,  as  stated  in  her  counsel's  brief: 

"First  That  the  relief  administered  by  the 
court  was  based  upon  issues  not  made  by  the 
pleadings.  Second.  That  the  contract  was  not 
in  fact  usurious,  and  even  though  it  were,  that 
the  question  is  not  within  the  issues  made  by 
the  pleadings,  and  that  in  any  event  the  com- 
plainant, not  having  appealed,  could  not  ask 
for  relief  on  that  ground  from  this  court;  the 
relief  granted  below  being  based  solely  upon 
a  claimed  incorrect  computation  of  interest 
Third.  That  the  computation  of  interest  in  the 
statutory  foreclosure  proceedings  was  correct." 

[1]  We  are  unable  to  accept  defendant's 
view  that  the  relief  administered  by  the  court 
was  based  upon  Issues  not  made  by  the 
pleadings.  That  complainant  pleaded  and 
unsuccessfully  gave  prominence  to  his  claim 
of  usury  at  the  bearing  Is  true,  but  it  is  al- 
leged in  his  bill,  and  was  also  insisted  upon 
at  the  hearing,  that  while  defendant  claimed 
and  sought  to  foreclose  the  mortgage  for 
$616.87  "in  fact  there  is  no  such  amount  due 
upon  said  indenture  of  mortgage,  either  for 
principal  or  interest,  nor  any  amount,"  and 
the  bill  prays  that  defendant  "may  come  to 
a  Just  and  equitable  account  with  your  ora- 
tor as  to  the  amount  of  money  due  and  owing 
to  her  upon  said  indenture  of  mortgage  and 
notes,  if  any,  your  orator  being  ready  and 
willing  and  hereby  offering  to  pay  •  *  * 
whatever  sum  shall  be  found  to  be  due  and 
owing  to  her  on  said  Indenture  of  mortgage 
and  notes."  While  the  court  refused  to  grant 
the    principal     relief     which     complainant 
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aongbt,  we  think  the  bill  Is  broad  iiiough  to 
ooTer  the  partial  reUef  granted.  That  an  ex- 
cess which  complainant  -  assumed,  claimed 
and  at  first  sought  to  show  arose  from  fail- 
ure to  give  full  credit  for  payments  made, 
turned  out,  so  far  as  the  court  found  any  ex- 
cess on  an  axxx>unting,  to  haye  been  occa- 
sioned by  an  improper  method  of  computa- 
tion, did  not  preclude  the  court  from  grant- 
ing relief  to  the  extent  of  the  excesa  thus 
found,  and  was  fairly  within  the  issue  raised 
by  the  allegation  that  no  such  amount  as  de- 
fendant claimed  was  due  upon  the  mortgage 
"either  for  principal  or  interest."  Inasmuch 
as  complainant's  contentions  as  to  usury  and 
method  of  computation  were  overruled  by  the 
trial  court  aod  he  has  not  appealed,  there  la 
nothing  before  this  court  tor  consideration 
upon  those  propositions. 

[2]  It  is  insisted  defendant's  computation 
of  amount  in  the  statutory  foreclosure  is  Ju8- 
tiSed  by  Rlx  t,  Strauts,  SO  Mich.  364,  26 
N.  W.  638,  and  also  an  agreement  by  com- 
plainant to  pay  interest  on  interest  after  the 
Indebtedness  became  due,  in  consideration  of 
forbearance,  or  extension  of  time;  Qltlng 
Gay  T.  Berkey,  137  Mich.  658,  100  N,  W.  920. 
It  is  unquestionably  the  rule  In  this  stata 
that  a  valid  agreement  may  be  made  to  pay 
interest  upon  past  due  interest  in  funsldera- 
tion  of  extension  of  time,  but  the  clalme4 
agreement  In  this  case  was  oral.  The  statute 
authorizing  Interest  upon  interest  in  cases  of 
this  kind  does  not  include  or  contemplate 
verbal  contracts.  Voigt  v.  Bellec,  66  Mich. 
140,  22  N.  W.  270. 

[3, 4]  Apparently,  and  as  computed  by  the 
trial  court,  defendant's  method  of  comput- 
ing partial  payments  results  in  an  interest 
rate  forbidden  by  law;  but  aside  from  that 
oousideratlon  it  includes  interest  .on  interest 
beyond  that  authorized  by  the  statute  as 
finally  construed  and  settled  In  Wallace  v. 
Glaser,  supra,  which  fully  establishes  in  this 
state  the  so-called  United  States,  or  Massa- 
chusetts, rule.  Not  only  does  this  case  ,hold 
that  computation  of  interest  on  Interest  can 
only  continue  until  the  debt  matures  and 
from  that  time  simple  Interest  he  cast  upon 
the  principal  until  the  time  of  liquidation, 
but  this  construction  finds  support  in  the  pre- 
ceding eases  of  Buchtel  v.  Mason,  67  Mich. 
605,  35  N.  W.  172,  and  McVicar  v.  Denlson, 
81  Mich.  348,  45  N.  W.  659.  The  notes  in  this 
case  fell  due  at  different  times,  and  in  com- 
puting Interest  upon  them  each  should  be 
treated  as  a  separate  debt. 

Whatever  opportunity  for  a  different  Con- 
struction of  the  statute  or  uncertainty  as  to 
the  proper  rule  for  computing  interest  on  in- 
terest may  have  arisen  under  previous  de- 
cisions, the  rule  annoimced  in  Wallace  v, 
Glaser  Is,  and  has  been  for  'a  quarter  of  d 
century,  the  law  of  this  state,  and  we  con- 
clude the  learned  circuit  Judge  who  heard 
this  case  made  a  proper  application  of  that 
rule. 


Tbei  decree  Is  affirmed,  with  costs  of  tbia 
court  to  eomplainant 

The  late  Justice  McAIjVAY  took  no  part 
in  this  deciaioa. 


JOHNSOW   et  aL  v.  FBDEBAL  TOIION 

SURETY  CO.     (No.  329.) 

(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  COHTEACTS  «=»22— Offkb— RxjsonoN. 

An  acceptance  may  be  complete,  though  it 

expresses  dissatisfaction  at  some  of  the  terms. 

[Kd.   Note.— For  other   cases,   see   Contracts, 

Cent.  Dig.  |g  67,  82-62,  104-lOS;    Dec   Dig. 

<S=>22.] 

2.  COUFVOMIBK    AND    SETTI,naHT  «S924-rOF- 
rEB — ACCEPTANCB — EVIDENCX. 

In  an  action  on  an  alleged  compromise 
agreement,  the  question  whether  there  was  an 
acceptance  of  defendant's  offer  hM,  under  the 
evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  (^mpromiae 
and  Settlement,  Cent  Dig.  j  96 ;   Dec  Dig.  <&=> 

3.  COVFBOMISK  AITD  Skitlicusnt  #=>24  —  Ao- 

OKFTANCI;. 

In  an  action  on  an  alleged  compromise 
agreement,  the  question  as  to  whether  it  was 
accepted  within  a  reasonable  time  held  for  the 
jury. 

[Ed.  Note. — For  other  eases,  see  Compromise 
and  Settlement,  Cent.  Dig.  (  95 :  Dec  Dig.  «=» 
24.] 

Emor  to  Ciecnlt  Court,  In^iam  County; 
Howard  Wtest,  Judge. 

Action  by  P.  Albin  JohnAtn  and  I^eo  Ij. 
Wood,  copartners  doing  business  as  Johnson 
&  Wood,  against  the  Federal  Union  Surety 
Comitany,  an  Indiana  corpmration.  There 
was  a  judgment  for  defendant,  and  plaintiffa 
bring  error.    Berrersed  and  remanded. 

Argued  before  BROOKE,  G.  J.,  and  STONE, 
OSTRAI«>&B,  MOORE,  and  8TEERE,  JJ. 

Goodenough  Sb  Long,  of  Detroit,  for  appel- 
laiits.  Moiore  &  Moore,  of  Detroit,  for  appel- 
lee. 

STONE,  J.  PlaintUrs  and  appellants  are 
assignees  of  a  claim  of  the  Title  Guaranty  ft 
Surety  Company  against  the  defendant,  baa- 
ed upon  a  contract  which  plaintiffs  claim  de- 
fendant made  With  said  first-named  company 
to'  contribute  $2,500  to  a  settlement  which  the 
Title  Guaranty  &  Surety  CJompany  made  with 
the  State  of  Michigan  in  discharge  of  official 
bonds  signed  by  plalntiCTs  assignor,  the  de- 
fendant, and  other  surety'  companies  in  be- 
half of  Frank  P.  Glazier,  as  state  treasurer. 

When  Glazier  entered  upon  his  first  term 
as  state  treasurer  in  January,  1905,  he  ex- 
ecuted an  olBcial  bond  to  the  state  in  the 
penal  sum  of  $150,000,  and  obtained  as  his 
surety  the  Fidelity  &  Deposit  Company  of 
Baltimore,  Md.  At  the  beginning  of  the  sec- 
ond year  of  his  first  term  the  Fidelity  &  De- 
posit Company,  becoming  dissatisfied,  x>ot- 
snaded  him  to  give  a  new  bond,  and  he  ac- 
cordingly executed  a  second  bond  covering 
the  same  term,  signed  by  the  Empire  State 
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Surety  Company,  Federal  Union  Surety  Com- 
pany, Bankers'  Surety  Company,  and  ^tna 
Indemnity  Company,  as  auretles.  By  this 
bond  the  two  first-named  companies  became 
liable  fbr  $90,000  each,  and  the  two  last  nam- 
ed for  126,000  each. 

Glazier  was  re-elected  state  treasurer  in 
1906,  and  began  his  second  term  in  January, 
190^.  Upon  entering  office  he  gave  an  of- 
ficial bond  in  the  sum  of  $150,000  for  the  first 
year  of  his  second  term,  with  the  Title  Guar- 
anty &  Surety  Company  as  surety.  In  the 
latter  part  of  the  year  1907  the  Chelsea  Sav- 
ings Bank,  of  which  Glazier  was  a  principal 
stockholder  and  director,  failed,  owing  the 
state  about  $685,000,  which  Glazier,  as  state 
treasurer,  had  deposited  in  the  bank  during 
his  terms  of  office.  A  receiver  was  appointed 
for  the  bank  and  its  affairs  liquidated.  Divi- 
dends were  paid  to  the  state  by  the  receiver, 
and  the  state  authorities  collected  from  vari- 
ous sureties  upon  depository  bonds  given  by 
the  bank  sufficient  to  reduce  the  principal  in* 
debtedneas  of  tbe  bank  to  the  state  to  itie 
sum  of  $84,768.07.  This  sum  was  aseertain- 
ed  in  January,  1912. 

Pending  the  liquidation  of  the  affairs  of 
the  bank  and  the  collections  upon  depository 
bonds,  the  state  brought  suit  in  the  Ingham 
circuit  against  the  Title  Guaranty  &  Surety 
Company,  upon  its  olOclal  bond,  aitleglng  that 
the  deposit  by  Glazier  in  the  Chelsea  Savings 
Bank  was  a  Tiolatlou  of  his  trust,  and  that 
the  bond  was  forfeited.  This  suit  was  stay- 
ed by  a'  chancery  suit  brought  by  the  Title 
Guaranty  &  Surety  Company  against  the 
state,  the  receiver  of  the  Chelsea  Savings 
Bank,  and  the  sureties  upon  the  bonds  given 
during  the  first  term  of  office.  The  bill  in 
that  suit  alleged  that  part  of  Glazier's  de- 
fault occurred  during  his  first  term,  for  which 
the  Title  Guaranty  &  Surety  Company  was 
not  liable. 

An  accounting  was  sought  between  the  va- 
rious surety  companies  to  determine  the  pro- 
portlMi  of  the  state's  claim  which  should  be 
borne  by  each.  This  bill  was  finally  dismiss- 
ed in  this  court  in  December,  1911.  See  Ti- 
tle Guaranty  &  Surety  Co.  v.  iBtna  Indem- 
nity Co.,  167  Mich.  535,  188  N.  W.  616.  The 
outcome  of  the  chancery  case  left  the  suit 
of  the  state  against  the  Title  Guaranty  & 
Surety  Company  where  It  had  been  before 
the  bill  was  filed.  Preparation  was  being 
made  for  the  trial  of  this  case,  when  it  was 
suggested  by  the  vice  president  of  the  defend- 
ant in  that  suit  and  by  its  attorneys  that  a 
cquference  be  held  between  representatires 
of  the  various  surety  companies  upon  Gla- 
zl^'s  bonds,  and  the  Attorney  Gennul,  to 
adjust,  if  possible,  the  amounts,  if  anything, 
which  the  companies  upon  the  first  term 
bonds  should  pay  In  satisfaction  of  the  state's 
claim. 

Joseph  A.  Sinn,  vice  president  of  the  Title 
Goarantr  ft  Surety  Company,  notified  the 
other  surety  companies  Interested,  Including 


the  defendant,  ot  a  proposed  meeting  in  New 
York.  The  first  letter  to  the  defendant  was 
as  follows : 

"The  Title  Guaranty  &  Surety  Company. 

"Scranton,  Fennsylvania,  Mardi  6,  1912. 
"Federal  Union  Surety  Company,  Indianapo- 
lis, Indiana— Gentlemen:  In  re  Frank  P.  Glazier. 
Mr.  Bell,  our  comptroller,  and  I  were  in  Detroit 
a  few  days  ago,  and  had  a  five  minutes  talk  with 
Mr.  Kubn.  the  Attorney  G^ieral.  It  was  not 
very  satisfactory.  However,  since  then  our  at- 
torney. Mr.  Luman  W.  GoodeDoiigh,  of  Detroit, 
has  had  a  conference  with  Mr.  Kuhn  and  Mr. 
Kuhn  has  made  the  snggestion  that  we  arrange 
to  have  representatives  of  all  the  companie*  in- 
terested meet  in  New  York  to  talis  over  the 
situation.  Mr.  Kuhn  has  an  appointment  for 
the  22d  <^  March,  but  we  are  mformed  that 
be  will  be  free  aay  other  day.  Would  your  com- 
pany be  willing  to  attend  such  a  conference? 
I  have  written  to  the  other  companies  interested, 
and  if  responses  are  favorable,  I  will  ask  the 
Attorney  General  to  fix  a  time  for  meeting,  or  X 
will  suggest  a  time  ta  him,  it  that  is  the  con- 
sensus of  opinion  of  the  parties  interested. 
Will  you  kindly  let  m  hear  from  you. 

"Very  truly  yours,  Jos.  A.  Sinn, 

"Vice  President." 

Under  date  of  March  9,  1912,  C.  M.  Ab- 
bott, vice  president  of  defendant,  answered 
this  letter,  stating: 

"I  do  not  know  to  what  yon  refer  when  you 
ask  for  a  conference  regarding  this  matter.  If 
you  will  explain  to  me  in  detail  just  what  you 
are  driving  at,  I  shall  be  very  glad  to  advise 
you  our  attitude." 

To  this  Mr.  Sinn  replied  aa  fdllows,  under 
date  of  March  11,  1912: 

"Mr.  C.  M.  Abbott,  Vice  President  Federal 
Union  Surety  Company,  IndiannpoUs,  Ind.— 
Dear  Sir:  In  re  Frank  P.  Glazier.  I  assume 
that  you  are  perfectly  familiar  with  the  Glazier 
case,  and  with  the  fact  that  your  company  is  on 
the  bond  of  Mr.  Glazier  for  the  first  term  of  bis 
offlce.  Mr.  Kuhn,  the  present  Attorney  General 
of  the  state  of  Michigan,  stated  to  our  attorney 
in  Detroit,  that  be  was  going  to  take  some  ac- 
tion in  this  matter  with  the  companies  on  the 
bond  for  the  first  term,  and  before  doing  so,  it 
was  he,  Mr.  Kuhn,  that  suggested  that  he  meet 
the  representatives  of  the  companies  interested 
in  New  York  some  time  during  this  month.  I 
have  beard  from  two  of  the  companies,  the  JC^- 
delity  &  Deposit  Company  and  the  Empire 
State  Surety  Company,  stating  that  thetr  rep- 
reeentativeB  would  attend  a  conference  ona  day 
fixed.  I  would  like  to  know  what  you  will  do. 
Will  you  kindly  let  me  hear  from  you  by  return 
malL 

"Yours  very  truly,  Jos.  A.  Sinn, 

"Vice  President" 

Accordingly,  a  meeting  was  arranged  at 
the  Waldorf  Astoria  Hotel,  New  York,  for 
April  12, 1912.  A  conference  was  held  at  the 
time  and  place  arranged  and  was  attended 
by  the  following  persons:  The  Attorney  Gen- 
eral of  Michigan ;  Joseph  A.  Sinn,  vice  pres- 
ident; Grant  D.  Bell,  auditor;  and  Mr.  Good- 
enou^  counsel  for  the  Title  Guaranty  & 
Surety  Company;  Joseph  T.  Magee,  repre- 
senting the  Empire  State  Surety  Company; 
Charles  W.  Miller,  representing  the  Fidelity 
&  Deposit  Company;  M.  A.  Craig,  represent- 
ing the  Bankers'  Surety  Company;  and  C.  M. 
Abbott,  vice  president  of  the  defendant,  rep- 
resenting that  comi>any. 

After  «  statement  by  Ut.  Goodenough  and 
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tbe  Attorney  General,  tbey,  wltb  Mr.  Sinn 
and  "Mr.  Bell,  withdrew,  and  a  separate  con- 
ference was  held  by  the  representatives  of 
tbe  surety  companies  upon  the  first-term 
bonds.  According  to  the  plaintiffs'  claim  and 
testimony,  there  was  at  this  conference  a  dis- 
cussion of  the  question  of  liability  to  the 
state,  and  the  opinion  was  expressed  quite 
generally  that  the  representatives  did  not 
believe  the  companies  upon  the  first-term 
bonds  were  liable  to  the  state,  but  that  there 
was  doubt  upon  the  question,  and  that,  rath- 
er than  have  any  litigation,  the  companies 
upon  the  first-term  bonds  would  contribute 
certain  amounts  to  a  settlement  with  the 
state.  The  sum  suggested  was  figured  upon 
the  basis  of  a  contribution  of  $15,000.  The 
Fidelity  &  Deposit  Company  was  to  contrib- 
ute $7,500;  the  Empire  State  Surety  Com- 
pany, $2,500 ;  the  Federal  Union  Surety  Com- 
pany, $2,500 ;  and  the  Bankers'  Surety  Com- 
pany, $1,250.  The  Xtaa.  Indemnity  Com- 
pany, which  was  a  surety  upon  the  second 
bond  of  the  first  term,  was  then  insolvent, 
and  it  was  suggested  that  the  Title  Guar- 
anty &  Surety  Company  assume  the  share 
that  company  would  have  been  expected  to 
contribute  to  a  settlement  upon  the  basis  of 
$15,000. 

Plaintiffs'  witnesses  testified  that  the 
amounts  named  were  unconditionally  offered 
to  the  representative  of  the  Title  Guaranty 
&  Surety  Company,  with  the  exception  of  the 
amount  named  by  the  Bankers*  burety  Com- 
pany, whose  representative  stated  tliat  lie 
did  not  have  authority  to  make  the  offer, 
but  that  he  would  recommend  it  to  his  com- 
pany. 

Upon  calling  the  representatives  of  the  Ti- 
tle Guaranty  &  Surety  Company  back  to  the 
room,  Mr.  Miller,  acting  as  spokesman  tor 
the  representatives  of  the  other  companies, 
stated  that  the  several  companies  would  con- 
tribute upon  the  basis  of  $15,000,  and  named 
the  amounts  above  given.  Mr.  Abbott  was 
present  when  this  statement  was  made,  and 
it  was  the  claim  of  the  plaintiffs  that  he  as- 
sented to  it.  Mr.  Sinn  replied  to  the  proposi- 
tion that  he  was  disappointed  that  a  larger 
amount  was  not  offered,  but  said  that  he 
would  confer  with  the  home  office  of  Ills  com- 
pany and  advise  the  representatives  of  the 
other  surety  companies  later.  Thereupon 
Mr.  Sinn  made  trips  to  the  home  offices  of 
the  other  surety  companies,  and  succeeded  in 
obtaining  a  larger  amount  than  that  which 
had  been  previously  promised  from  the  Fidel- 
ity &  Deposit  Company  and  from  the  Bank- 
ers' Surety  Company. 

About  May  24,  1912,  Mr.  Sinn  visited  the 
home  office  aC  the  defendant,  at  Indianapolis, 
and  saw  Mr.  Abbott  In  their  conversation, 
Mr.  Sinn  testified  that  he  stated  to  Mr.  Ab- 
bott that  he  hoped  that  the  company  would 
be  willing  to  make  a  contribution  of  $3,333.- 
33,  which  would  be  its  proportion  based  on  a 
total  of  $20,000 ;  that  Mr.  Abbott  stated  that 
ha  would  confer  with  th»  presidest  of  bis 


company,  who  was  not  in  Indianapolis  at  that 
time ;  and  that  he  would  let  Mr.  Sinn  know 
that  day  or  the  next,  as  the  president  was 
expected  home.  During  the  conversation  Mr. 
Sinn  referred  to  the  $2,500,  which  it  is  claim- 
ed Mr.  Abbott  agreed  to  contribute  at  the 
conference.  The  next  day,  whUe  Mr.  Sinn 
was  in  Chicago,  he  received  a  telegram  from 
Mr.  Abbott  in  the  following  words: 

"Am  unable  to  give  any  assurance  whatever 
as  to  what  this  company  will  do  in  matter  dis- 
cussed yesterday." 

On  May  27,  1912,  Mr.  Sinn  replied  by  let- 
ter, acknowledging  receipt  of  the  telegram, 
but  saying: 

"I  do  not  quite  understand  it,  but  perhaps 
your  president  did  not  return  on  Saturday. 
May  I  ask  you  to  write  me  at  Scranton  as  soon 
as  you  are  able  to  give  me  a  reply?' 

Later,  and  on  June  6,  1912,  Mr.  Sinn  again 
wrote  Mr.  Abbott  as  follows: 

"Dear  Sir:  In  re  Frank  P-  Glazier.  May  I 
have  a  definite  reply  from  you  now,  on  the  above 
subject?  The  matter  most  be  disposed  of  in  the 
near  future,  and  I  await  bearing  from  you." 

On  June  8,  1912,  Mr.  Abbott  repUed  to  tltat 
letter  as  follows: 

"Referring  to  your  letter  of  the  8th  relative 
to  the  Glazier  matter,  X  have  referred  it  to 
Mr.  Woflord  at  Dallas.  I  am  writing  again 
to-day  asking  that  he  advise  me  regarding  it. 
As  soon  as  I  hear  from  him  I  will  communicate 
with  you." 

To  this  letter  Mr.  Sinn,  on  June  lOtli,  re- 
pUed: 

"Deag  Mr.  Abbott:  In  re  Frank  P.  GUsier. 
I  have  received  your  favor  of  the  8th  instant, 
for  which  I  thank  you.  I  do  not  want  to  appear 
to  be  unduly  pressing  in  the  matter,  but  the 
qnestion  of  settlement  is  immediately  at  hand, 
and  I  would  like  to  have  your  reply  as  soon 
as  possible.  If  you  can  do  anything  to  hurry 
the  mattter  I  will  personally  appreciate  it." 

On  July  3,  1912,  Mr.  Sinn  wrote  to  Abbott 
as  follows: 

"Dear  Sir:  In  re  Prank  P.  Glazier.  I  had  hop- 
ed to  hear  from  you  before  this  in  this  matter. 
We  cannot  settle  the  case  for  less  than  the  foil 
amount  of  the  daim  (not  including  interest), 
$84,763.07.  We  are  still  expecting  that  you  will 
agree  to  pay  us  $3,333.33,  which  would  be  on 
the  basis  of  a  contribution  by  the  companies  on 
the  first  term  bond  of  $20,000,  we  aasumins  the 
share  of  the  ^tna  Indemnity  Company.  I 
would  appreciate  very  much  receiving  your 
check  for  this  amount,  or  if  your  company  is 
not  willing  to  go  along  on  this,  we  would  thank 
you  to  send  us  the  amount  pledged  by  you  of 
$2,500.  I  think  you  understand  that  the  E^del- 
ity  4  Deposit  Company  and  the  Bankers'  Surety 
have  agreed  to  contribute  on  the  new  basis." 

Abbott  KpUed  to  this  on  July  6th,  as  fol- 
lows: 

"Dear  Sir:  I  have  yont  letter  of  July  8d  rela- 
tive to  the  Glazier  matter.  I  have  referred  it  to 
President  Wofford  at  Dallas  and  as  soon  as  I 
hear  from  him  will  communicate  with  you  fur- 
ther." 

On  July  29,  1912,  Mr.  Sinn  wrote  Mr.  Ab- 
bott the  following  letter: 

"Dear  Sir:  In  re  Frank  P.  Glazier.  May 
we  not  have  definite  answer  without  farther 
delay  in  this  matter?  If  you  would  prefer  that 
we  take  up  the  matter  directly  with  Mr.  Wof- 
ford,  we  will  do  so.  The  other  companies  have 
come  thronch  <tt  the  proposition,  and  you, 
doubtlesa,  wUl  live  up  to  ttie  amount  you  pledised. 
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We  have  lettled  the  claim  for  the  full  amoont, 
$84,763.07,  withoQt  interest,  and  baTe  taken 
a  release  from  the  state  of  Michigan." 

On  August  6,  1812,  Mr.  Abbott,  vice  presi- 
dent of  defendant  company,  wrote  Mk.  Sinn 
tli»  following  letter: 

"Tederal  Union  Surety  CJompany, 
"C.  M.  Abbott,  Vice  President. 
"Indianapolis,  Ind.,  August  6,  1912. 
"Mr.  Joseph  A.  Sinn,  Vice  President  Title 
Guaranty  &  Surety  Company,  Scranton,  Pa. — 
Pear  Sir:  I  have  been  instructed  by  the  execu- 
tive committee  of  this  company  to  say  to  you 
that  the  proposition  made  you  in  New  'York 
was  not  open  to  your  acceptance  at  any  time  you 
mi^ht  elect  but  was  for  your  acceptance  or  re- 
jection at  the  time  it  was  offered  to  you.  The 
executive  committee  directs  me  further  to  say 
that  if  the  Federal  Surety  Company  has  any 
liability  to  your  company  in  the  Glazier  matter 
it  will  have  to  be  determined  by  an  action  at 
law  and  if  youz*  company  thinks  it  has  a  case 
against  us  we  shall  be  very  glad  to  pay  any 
judgment  which  you  may  obtain. 

"Yonra  very  truly,  C.  M.  Abbott, 

"Vice  President" 

Sinn  Immediately  replied,  expressing  sur- 
prise at  the  attitude  taken  by  Abbott,  and  the 
latter  again  wrote,  stating  that  the  executive 
committee  did  not  believe  that  the  defendant 
company  was  morally  or  legally  liable,  and 
that  it  was  content  to  leave  the  question  of 
liability  to  the  courts.  The  daim  was  then 
placed  by  the  surety  C(H3apauy  with  its  at- 
torney at  Detroit,  who  wrote  to  the  deiTend- 
ant  company  requesting  a  settlement.  Mr, 
Abbott  leplted  on  September  20, 1912,  as  fol- 
lows: 

"This  alleged  offer  of  $2,fi00  was  made  by  me 
and  declined  by  the  Title  Guaranty  &  Surety 
Company.  Some  weeks  later  they  announced 
their  willingness  to  accept  the  $2  500.  There 
was  nothing  said  about  the  Title  Guaranty  be- 
ing free  to  change  their  minds  at  any  time  they 
saw  fit  in  the  future.  The  offer  was  made  for 
two  reasons:  One  was  that  we  figured  that  it 
wotdd  take  about  that  sum  to  beat  the  hocus 
pocus  claim  the  Title  Guarantj  ft  Surety  Com- 
pany alleged  against  us.  The  other  was  it  was 
intimated  to  us  that  unless  we  met  the  demand 
of  the  Title  Guaranty  <&  Surety  Company,  our 
license  to  do  business  in  Michigan  would  be  can- 
celed. Their  demand  was  for  a  much  greater 
sum  than  $2,500,  and  we  absolutely  refused  to 
contribute  anything  to  them  beyond  an  amount 
that  we  considered  it  would  cost  to  beat  this 
so-called  claim  and  that  a'mount  the  Title  Guar- 
anty &  Surety  Company's  representative,  Mr. 
Joseph  Sinn,  declined  to  accept.  I>ater  on,  when 
he  found  he  could  not  get  any  more,  he  changed 
his  mind  and  agreed  to  accept  it.  We  were 
buncoed  o«t  of  $57,600  once  before,  by  a  threat 
of  expulsion  from  the  state  of  Michigan.  We 
do  not  have  any  fear  at  the  present  moment  of 
any  threats  that  may  be  fired  at  us  from  any 
official  of  the  state  of  Micliigan.  We  do  not 
think  it  will  cost  us  $2,500  to  beat  the  Title 
Guaranty  &  Surety  Company's  alleged  claim. 
At  any  rate,  we  are  perfectly  willing  to  have  a 
try  at  it" 

Subsequently  the  Title  Guaranty  &  Surety 
Company  assigned  its  claim  to  the  plalntifCs, 
and  the  Instant  suit  was  brought 

At  the  trial  Mr.  Abbott  testified  that,  dur- 
ing the  time  covered  by  the  negotiations,  be 
was  second  vice  president  of  the  defendant 
company;  that  his  duties  were  to  look  after 


the  underwriting  of  the  company,  secure 
business  for  it,  and  the  management  of  Its 
agency  affairs ;  that  the  control  of  authority 
in  regard  to  settling  claims  was  in  the  hands 
of  the  executive  committee;  that  his  author- 
ity to  bind  the  company  to  adjustments  was 
limited  to  the  amount  of  $600  or  lees;  that, 
if  It  was  more  than  $500,  the  case  was  re- 
ported to  the  executive  committee,  and  that 
committee  passed  upon  whether  it  should  be 
paid  or  resisted,  and  at  that  time  the  execu- 
tive committee  was  located  at  Dallas,  Tex.; 
that  Mr.  Wotford  was  president  and  a  mem- 
ber of  the  executive  committee. 

At  the  cfose  of  the  evidence  defendant  re- 
quested the  court  to  direct  a  verdict  in  Its 
favor  on  the  grounds:  (1)  That  no  contract 
had  been  entered  Into  between  plaintlflCs'  as- 
signor and  defendant.  (2)  That  Abbott  had 
no  authority  to  bind  the  Federal  Union  Sure- 
ty Company  to  contribute  $2,500. 

The  motion  was  granted  by  the  court  upon 
the  first  proposition.  The  court  in  the  course 
of  its  opinion  said: 

"I  am  of  the  opinion  that  the  counter  Bjopo- 
sition  might  be  treated  by  the  Federal  Union 
Surety  Company  as  a  rejection  of  its  offer  of 
$2,500.  It  was  not  an  acceptance.  Did  the  act 
of  Mr.  Sinn,  instead  of  accepting,  merely  in 
making  a  counter  proposition  offer  a  new  and 
different  contract,  still  save  to  him  the  right 
to  come  back  and  accept?  I  am  satisfied  that 
under  the  evidence  in  this  case,  and  under  the 
statement  that  that  proposition  would  be  sub- 
mitted to  the  execunve  committee  of  the  de- 
fendant Company,  the  litle  Guaranty  &  Surety 
Company  lost  its  right  if  it  could  not  get  what 
it  was  demanding,  to  come  back  and  say,  'We 
will  take  what  you  offered.'" 

Judgment  having  followed  the  directed  ver- 
dict for  the  defendant  the  plalntifCs  have 
brought  the  case  here  by  writ  of  error  to  re- 
view the  court's  action,  and  it  is  said  that 
the  two  questions  involved  are  whether  Ab- 
bott had  authority,  express,  or  Implied,  to 
make  the  offer  that  his  company  would  pay 
$2,500,  and,  if  bo,  whether  the  offer  was  ac- 
cepted, E»  as  to  constitute  a  contract 

[1,2]  1.  As  only  the  latter  question  was 
considered  by  the  court,  counsel  have  first 
discussed  it  in  their  briefs  and  arguments. 
Counsel  for  appellants  say  plaintiffs'  evi- 
dence establishes  the  fact,  so  far  as  the  court 
is  concerned,  upon  the  question  of  allowing 
the  case  to  go  to  the  jury,  that  Abbott  agreed 
that  his  company  would  contribute  $2,500 
to  a  settlement  of  the  claims  of  the  state 
against  the  Title  Guaranty  ft  Surety  Com- 
pany and  other  sureties  upon  Glazier's  bonds. 
No  question  is  raised  by  the  defendant  as 
to  the  consideration  for  the  contract  or  le- 
gality of  the  object  to  be  attained.  It  is 
only  the  right  of  the. Title  Guaranty  ft  Sure- 
ty Company  to  accept  this  offer,  after  its 
representative  had  expressed  the  hope  that 
a  larger  sum  would  be  forthcoming,  that  is 
here  questioned.  Manifestly  the  evidence 
must  be  considered  in  the  light  most  favor- 
able to  the  plaintiffs.  If  an  Intention  can 
be  gathered  from  the  Interviews  and  corre- 
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■pondenoe  that  the  parties  Intended  to  be' 
bound  In  contract,  it  is  a  question  for  the 
Jury  and  not  for  the  court. 

It  la  not  the  claim  of  the  plaintiffs  here 
that  any  agreement  was  consummated  at  the 
Interview  In  New  York.  It  is  their  claim 
that  a  proposition  was  there  made  by  the 
defendant,  which  the  plaintiffs;  assignor  aft- 
erwards accepted.  The  Interview  .between 
Sinn  and  Abbott  In  Indianapolis  Is  pertinent 
The  correspondence  following  that  Interview 
down  to  the  letter  of  July  3d  are  inquiries 
relative  to  the  attempt  to  get  an  increased 
offer  from  defendant.  We  are  of  opinion 
that  the  letter  of  July  8d  is  a  complete  ac- 
ceptance, although  It  is  true  that  it  reiterat- 
ed the  hope  that  defendant  would  be  more 
liberal  and  pay  the  larger  sum.  In  it  Sinn 
says  in  effect: 

"We  think  you  onght  to  pay  os  $3,333.33,  but 
if  you  will  not  pay  that  sum  we  will  take  $2,- 
500,  which  please  send." 

Going  back  to  the  interview  with  Abbott, 
we  do  not  think  it  can  be  considered  a  re- 
jection of  the  offer  of  $2,500.  According  to 
the  testimony  of  Sinn,  In  the  same  conversa- 
tion reference  was  made  to  the  offer  of  $2,500 
which  Abbott  had  agreed  to.  The  Title 
Guaranty  &  Surety  Company  was  engaged  in 
an  effort  to  effect  a  compromise  with  the 
state  of  the  daim  that  was  made  primarily 
against  it,  but  which  might  rest  ultimately 
in  some  measure  upon  the  defendant.  The 
parties  were  seeking  to  arrive  at  an  equi- 
table adjustment  between  themselves  of  their 
liabilities  to  the  state.  We  think  that  even 
Abbott's  testimony  as  to  what  occurred  at 
that  interview  would  be  sufficient  to  carry 
the  question  to  the  Jury.  We  think  the  cas- 
es cited  by  appellant,  to  the  effect  that  the 
mere  inquiry  as  to  the  terms  of  the  proposal, 
or  a  request  to  modify  or  change  the  offer, 
does  not  have  the  effect  of  rejecting  the  ot- 
ter, and,  if  the  offer  has  not  been  revoked,  a 
party  may  accept  It,  although  he  previously 
asked  the  proposer  to  modify  it. 

In  Elliott  on  Contracts  (1913  Ed.)  i  41, 
that  author  says: 

"The  rejection  of  an  offer  terminates  it,  and  it 
is  beyond  the  power  of  the  acceptor  to  revive 
the  proposal  by  a  subsequent  acceptance.  How- 
ever, a  mere  inquiry  as  to  the  terms  of  the  pro- 
posal, or  a  request  to  modify  or  change  the  offer, 
does  not  have  the  effect  of  rejecting  the  oSer, 
and,  if  the  offer  has  not  been  revoked,  a  party 
may  accept  it,  although  he  previously  asked  the 
proposer  to  modify  it" 

We  have,  considered  the  correspondence 
carefully,  as  well  as  plaintiffs'  version  of  the 
interview  with  Abbott  at  Indianapolis,  and 
we  do  not  find  therein  any  rejection  of  the 
original  offer  of  |2,500,  as  contended  by  ap- 


pellee. Stevenson  ▼.  McLeaxi,  6  Q.  B.  Dlv. 
346;  PhUlips  v.  Moor,  71  Me.  78;  6  Buling 
Case  Law,  f  81.  Pollock  In  his  work  on  Con- 
tracts (page  40  (2d  Am.  from  4th  Ens.  Ed.] 
and  notes  by  G.  H.  Wald),  says: 

"An  acceptance  may  be.  complete,  though  it 
expresses  dissatisfaction  at  some  of  the  terms, 
if  the  dissatisfaction  stops  short  of  dissent  so 
that  the  whole  thing  be  described  as  a  'grumbling 
assent' " 

We  are  impressed  with  the  dalm  of  the 
plaintiffs  that  the  most  that  can  be  inferred 
that  is  favorable  to  defendant's  position  from 
the  interview  at  Indianapolis,  and  the  let- 
ter of  July  3,  1012,  is  that  they  constituted 
a  "grumbling  assent"  on  the  part  of  Sinn  to 
Abbott's  former  proposal  of  $2,500.  We  think 
that  the  learned  trial  court  erred  in  direct- 
ing a  verdict  for  >  the  defendant  upon  the 
ground  stated. 

[3]  2.  As  to  Abbott's  authority,  we  are  sav- 
ed any  lengthy  discussion  of  this  question  by 
the  statement  of  Mr.  Abbott  in  his  letter  of 
August  6,  1012,  in  which  he  states: 

"I  have  been  Instrpcted  by  the  ezecotive 
committee  of  this  company  to  say  to  you  that 
the  proposition  made  to  you  in  New  York  was 
not  open  to  your  acceptance  at  any  time  you 
might  elect,  hut  was  for  your  acceptance  or  re- 
jection at  the  time  it  was  offered  to  you." 

Mr.  Abbott  testified  that  he  had  authority 
to  submit  propositions  of  this  kind  to  the 
execative  committee  and  to  report  the  same. 
We  think  it  must  be  held,  therefore,  tbat 
the  statement  here  of  the  writer  of  this  let- 
ter la  virtually  the  statement  of  the  execa- 
tlve  committee.  In  It  no  claim  is  made  that 
the  proposition  was  not  made  in  New  York, 
as  claimed  by  the  plaintiffs,  or  that  Abbott 
bad  no  authority  to  make  it  but  the  claim  is 
that  the  acceptance  or  rejection  should  have 
been'  made  when  offered.  We  do  not  think 
that  this  position  Is  sustained  by  the  rec- 
ord. It  clearly  appears  that  Mr.  Sinn  was 
to  submit  this  proposition  to  bis  home  office 
and  report  later  to  the  defendant  and  other 
surety  companies.  And  at  least  it  would  be 
a  question  for  the  Jury  as  to  whether  the 
acceptance  was  made  within  a  reasonable 
time.  To  the  same  effect  la  the  letter  of  Mr. 
Abbott  to  the  attorney  for  the  plaintUCs'  as- 
signor of  September  20,  1812.  We  are  of 
opinion,  therefore,  that  the  learned  trial 
court  erred  in  directing  a  verdict  and  Judg- 
ment for  the  defendant  and  that  the  case 
should  have  been  submitted  to  tlie  jury  un- 
der proper  Instructions. 

For  these  errors  the  Judgment  la  reversed, 
and  a  new  trial  ordered. 

The  late  Justice  McAXiVAT  took  no  part 
In  this  decision. 
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STBWARD  T.  TRAVBBSB  OITX  STATB 

BANK  «t  aL     (No.  81S.) 

(Snpi«me  Coart  of  Ifidiigan.    July  23,  1915.) 

1.  Appkai.  and  Bbbos  4=9671  —  Q-cnnoHS 

BBVIBWABLB— DCCBKC— ifiVIDBRCB. 

Wbere,  on  appeal  from  a  decree  in  a  suit 
for  an  accounting,  bookg  and  memoranda  be- 
fore the  trial  court  are  not  in  the  record,  the 
court  on  appeal  ia  limited  to  an  examination  of 
evidence  of  mistake  in  the  theory  of  making  up 
the  account  and  to  evidence  of  improper  aflow- 
ance  or  disallowance  of  items  as  counsel  are 
able  to  point  out  and  sustain  by  the  record. 

[£!d.  Note. — £V>r  other  cases,  see  Appeal  and 
Srror,  Ceat.  Dig.  H  2867-4S72:  Dec.  Dig. 
«=»«71.] 

2.  TBuere  «=>2227-AooouiiTiifo  BT  Tkobom 

— Nkolioencx. 

Complainant  and  a  third  person  carried  on 
lamber  operations  which  were  in  charge  of  the 
third  iwrson.  A  trnotee  assumed  control  of  the 
property  and  made  advances  to  the  third  per- 
son, who  made  payments  for  which  the  busi- 
ness and  complainant  received  no  benefit.  Oom- 
plainant  was  excluded  from  participation  in 
the  business.  BM  that,  as  the  trustee  failed 
to  make  proper  examination  of  the  third  per- 
son's demands  for  advances,  he  was  liable  to 
complainant  for  any  loss   sustained. 

[£d.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  I  319;   Dec.  Dig.  9f=»Z22.] 

8.  Tbdbtb  «=>178— AoooTmiiNO  bt  Tbubtb. 
Where  a  trustee  in  charge  of  a  business 
for  others  was  derelict  in  duty,  the  court,  in 
requiring  him  to  account,  will  not  be  too  nice  in 
saving  him  from  consequenees  of  his  negligence, 
especially  when  discovery  of  the  exact  amount 
cbiarxeable  to  him  depends  on  the  examination 
of  inaccurately  kept  accounts  of  his  agent's  dis- 
bursementa 

[Ed.  Note.— For  other  cases,  see  Tmgta,  Cent. 
Dig.  I  233;  Dec  Dig.  «s»m.l 

Appeal  from  Oironit  Coart,  Grand  Traverse 
County,  In  Chancety;  Frederick  W.  Mayne, 
Judge. 

Snlt  hr  0«orgie  W.  StewaM  agaimit  the 
Traverse  City  State  Bank  and  others.  From 
a  decree^  c(aaplalnant  appeals.  Modified  and 
afllrmed. 

Argued  before  BROOKE),  O.  J.,  KUHN, 
STONB,  OSTBANDEia,  BIBD,  MOORK,  and 
ST£ERB,  JJ. 

Covell  8c  Cross,  of  Traverse  City,  for  appel- 
lant Farm  C.  Gilbert,  of  Traverse  City,  for 
appelleea 

OSTBANDBR,  J.  A  considerable  history 
of  the  cause  will  be  found  in  the  oplnlin  pub- 
lished in  168  Mich.  258,  134  N.  W.  196.  Per- 
tinent portions  of  the  opinion,  showing  the 
reasons  for  reversing  the  decree  and  requir- 
ing a  new  accounting,  are  the  following: 

"The  business  was  carried  on,  under  the 
arrangement,  from  October  until  March.  Of 
this  fact  there  can  be  no  doubt.  It  was  there- 
after continued,  without  any  protest  or  demand 
on  th^  part  of  complabiant  Mr.  Hannah  had 
as  mncli  and  the  same  authority  to  continne  the 
business  after  March,  1905,  as  before  that 
time.  That  complainant  had  little,  if  anything, 
to  do  with  the  business  after  March,  1906,  is 
not  a  fiict  of  any  importance.  That  Mr.  Han- 
nah declined  to  proceed  with  the  business,  if  it 
was  to  be  managed  by  complainant,  or  if  he  was 
to  be  employed  at  wages,  is  a  fact  easily   ac- 


counted for.  The  understanding  from  tiw  begte- 
ning  was  that  Payn,  and  not  complainant, 
should  be  manager,  and  to  this  complainant  as- 
sented. The  bill  of  complaint  was  filed  long 
afterwards.  It  is  framed  according  to  the  the- 
ory that  complainant  is  entitled  to  an  account- 
ing and  to  have  the  fair  and  reasonable  profits 
arising  from  the  business  applied  in  reduction 
of  his  debt  It  is  not  intimated  therein  that 
anthority  to  carry  on  the  buuness  had  not  been 
given.  Complainant  t^ok  the  chances  of  a  profit 
to  be  produced  by  Payn's  management  to  which 
he  expressly  agreed,  and  Hannah's  capital, 
which  he  knew  was  being  used.  He  never  pro- 
tested, never  donanded,  and  never  was  refused, 
information.  I  am  of  opinion  that  in  so  far  as 
the  account  is  stated  according  to  the  theory 
that  any  of  the  defendants  should  be  charged, 
on  fifareh  20,  1906,  or  on  any  other  day,  with 
appn^riatittg  any  of  the  i>ioperty,  or  with  deal- 
ing with  it  without  authority,  it  is  wrongly  stat- 
ed. It  does  not  follow,  however,  that  Mr.  Han- 
nah had  the  right  to  exercise  no  care,  or  Indif- 
ferent care,  with  respect  to  the  enterprise.  The 
agreement  that  Payn  should  manage  the  busi- 
ness did  not  relieve  Mr.  Hannah  from  all  re- 
sponsibility. Bis  advances  of  cash  and  oi  mer- 
chandise were  items  of  the  cost  of  running  the 
business,  to  be  repaid  before  a  profit  would  be 
shown.  He  was  under  some  obligation  to  see 
to  it  that  disbursements  were  properly  made; 
that  accounts  were  properly  kept.  It  appears 
that  he  gave  the  matter  little  or  no  attention, 
but  advanced  cash  and  merchandise,  upon  the 
demand  of  Payn,  without  supervision  and  with 
little  inquiry.  Probably  no  one  may  be  truth- 
fully charged  witii  dishonesty.  Xet  it  ia  clear 
that  Payn  permitted  Harrington,  who  boarded 
some  of  his  men,  to  be  constantly  and  increas- 
ingly overpaid,  when  the  exercise  of  ordinary 
business  sense  would  have  prevented  such  a  re- 
sult Complainant  should  not  be  4^r;;ed  with 
such  a  loss.  As  to  the  amount  of  the  indebted- 
ness of  certain  contractors  who  were  overpaid, 
the  condusion,  upon  this  record,  cannot  be  so 
certain.  Their  aooounts  were  not  closed  when 
Hannah  took  over  the  property,  and  it  seems 
that  then  they  had  been,  to  some  extent  over^ 
paid.  But  the  testimony  tends  strongly  to 
show  that  ordinary  business  prudence  would 
have  prevented  further  considerable  overpay- 
ments. Taking  over  this  business,  as  Mr.  Han- 
nah did,  at  the  stage  to  which  it  had  then  been 
brought  continuing  It  after  the  manner  in 
which  it  had  theretofore  been  condncted,  with- 
out changing  or  revoking  contracts  already  made 
by  complainant  Mr.  Hannah  did  not  insure  the 
success  of  the  business  or  agree  that  it  should 
show  a  profit  In  so  far  as  losses  can  be  traced 
to  his  failure,  or  to  the  failure  of  his  representa- 
tives, to  exercise  ordinary  care  and  prudence  in 
conducting  the  business  as  it  was  conducted, 
they  should  be  borne  by  defendants.     It  is  im- 

gracticable  for  this  court  to  state  an  account 
I  accordance  with  the  Indicated  rule." 

tTpoB  a  fnrtlier  hearing  In  the  court  be- 
low, a  hearing  which  was  pursued  with  de- 
liberation and  care,  the  court  made  and  stat- 
ed an  account  and  entered  a  decree  which 
required  the  surrender  and  cancellatian  of 
the  complainant's  ^000  note  and  the  recon- 
veyance to  him  of  certain  undisposed  of 
property  upon  hla  paying  to  defendants  the 
sum  of  $727.12,  with  interest  from  December 
81,  1906.  It  Is  urged  for  the  complainant 
that  In  the  ctmcluslons  arrived  at  the  court 
In  considering  the  losses  attributable  to  the 
failure  of  Hannah,  the  trustee,  to  exercise 
ordinary  care  in  the  management  of  the 
trust  estate,  failed  to  observe  the  directions 
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«t  this  court  and  failed  to  diarge  to 
Hannah  and  tbe  defendants  various  sums 
wWch  ordinary  care  would  have  saved  to 
the  estate. 

[1]  It  is  apparent  at  the  outset  that,  lack- 
ing tbe  details,  the  books,  and  memoranda 
which  were  before  the  trial  court,  we  are 
limited  upon  this  appeal  to  an  examination 
of  such  evidences  of  mistake  in  the  theory 
of  making  up  the  account  and  to  such  evi- 
dences of  tbe  improper  allowance  or  dla- 
allowanee  of  items  as  couns^  are  able  to 
point  out  and  sustain  by  tbe  record. 

[2]  The  business  which  by  mutual  agree- 
ment was  carried  on  after  the  trustee  assum- 
ed control  of  the  property  consisted  of  lum- 
bering oi)erations.  The  business  was  in  the 
Immediate  charge  of  one  Payn.  Money  was 
advanced  to  Payn  by  the  trustee,  and  mer- 
chandise was  furnished  upon  Payn's  orders. 
The  total  of  advancements  &o  made  exceeded 
$12,000.  The  mill  at  which  lumber  and 
shingles  were  manufactured  belonged  to  a 
third  party,  who  manufactured  the  shingles 
for  60  cents  a  thousand,  and  sawed  the  lum- 
ber for  $3  a  thousand  board  measure.  An- 
other person  was  employed  by  Payn  to  put 
In  logs.  According  to  defendants'  account, 
tbe  amount  received  from  the  sales  of  lum- 
ber and  shingles  was  about  $10,000;  the  net 
l0ss  some  ^,000.  It  appears  that  Payn  over- 
paid Harrington,  a  store  and  boarding  house 
keeper,  overi>aid  the  millowner,  overpaid 
the  man  who  undertook  to  put  in  logs,  and 
that  does  not  account  for  all  money  which 
he  handled.  We  do  not  find  serious  dispute 
about  tbe  amount  of  advancements  made  by 
Mr.  Hannah,  or  on  his  account,  or  about 
what  he  and  his  representatives  after 
his  death  received  from  the  property.  The 
serious  question  Is  presented  by  evidence  that 
Payn  was  permitted,  without  proper  check- 
ing and  examination  of  his  pay  rolls  and 
other  demands,  to  pay  out  money  and  secure 
merchandise  which  defendants  charge  to 
complainant's  account,  for  which  complain- 
ant and  the  business  received  no  benefit.  He 
is  charged  by  counsel  with  dishonesty  in 
tbe  use  of  money  he  received,  which  It  Is 
claimed  ordinary  care  on  tbe  part  of  the 
trustee  would  have  discovered.  The  defend- 
ants contend,  and  the  contention  is  support- 
ed by  testimony,  that,  after  the  trustee  con- 
trolled the  property,  the  business  was  ctm- 
ducted  as  it  had  theretofore  been  by  the 
complainant  himself;  that  portions  of  what 
now  aiv«ar  to  have  been  overpayments 
made  by  Payn  existed  tinea;  and  that  com- 
plainant was  or  should  hare  been  cognizant 
of  the  manner  of  condnctlug  the  business 
and  of  the  methods  employed  by  Payn. 
These  matters  were  all  of  them  coosidered  in 
tbe  court  below;  and  after  a  careful  exam- 
ination of  the  record,  with  the  aid  of  the 
briefs,  we  are  impressed  that  in  one  respect 
only  can  we,  upon  the  evidence  produced,  dis- 
agree with  the  conclusions  evidenced  by  the 


decree.  However  mndi  confidence  the  tms- 
tee,  and  the  complainant  as  well,  may  have 
had  In  the  Integrity  and  the  business  abili- 
ty of  Mr.  Payn,  common  buaiaess  prudence 
required  an  examination  of  his  demands  for 
money  and  for  merchandise  whldi  they  did 
not  have.  Payn's  method  <rf  keeping  ac- 
count of  his  transactions,  and  the  accuracy 
of  his  accounts,  ought  to  have  been  investi- 
gated. And  tbe  duty  to  make  the  investiga- 
tion rested  upon  the  trustee,  and  not  upon 
complainant,  after  the  trustee  assumed  con- 
trol, and  especially  after  complainant  was  ex- 
cluded from  participation  In  the  business. 
Complainant's  general  knowledge  of  the  meth- 
od of  conducting  the  business  will  not  be  pre- 
sumed, in  the  absence  of  qualifying  testi- 
mony, to  have  Included  knowledge  of  Payn's 
dishonesty.  If  he  was  dishonest 

It  has  been  stated  that  one  Harrington 
was  a  store  and  boarding  house  keeper. 
Men  employed  by  Payn  in  the  business 
boarded  with  Harrington.  Their  board  bill 
was,  or  should  have  been,  deducted  from 
their  pay  roll  accounts.  Men  employed  by 
Payn  traded  at  Harrington's  store.  The 
amounts  of  their  various  accounts  for  mer- 
chandise were,  or  should  have  beaa,  deduct- 
ed from  their  pay  roll  accounts.  Tbe  most 
of  the  merchandise  furnished  by  Hannah 
and  charged  to  complainant  was  shipped  to 
Harrington,  who  at  tbe  end  of  each  month 
furnished  to  Payn  a  statement  of  the  board 
bills  and  store  accounts  of  the  men  and  was 
given  credit  for  these  amounta  At  the  end 
of  each  month  Payn  presented  to  Hannah  a 
pay  roll  for  all  men  employed  by  him,  in- 
cluding his  own  time  and  board  bill,  majdng 
no  deductions  for  the  board  bills  and  store 
aocounta  for  whidi  Harrington  had  received 
credit  Payn  received  frcHn  Mr.  Hannah  the 
gum  of  hla  pay  roll  as  he  presented  It 

[3]  We  are  impressed  that  ordinary  care 
would  have  discovered  this  cmdltloD.  It  la 
not  easy  to  discover  the  exact  amount  whl<di 
proper  supervision  in  this  respect  would 
have  saved  to  complainant  But  when  the 
fact  that  the  trustee  was  derelict  In  duty  is 
established,  the  court  will  not  be  too  nice  in 
saving  him  from  the  consequences  of  his  neg- 
ligence. This  la  especially  ao  when  discovery 
of  the  exact  amount  chargeable  to  blm  de- 
pends upon  the  examination  of  Inaccurate 
kept  accounts  of  his  agent's  dlsbuiaementa. 
We  are  inclined  to  accept  In  this  respect 
tbe  comiratatlons  made  by  complainant's 
counsel.  We  are  impressed  that  tbe  testi- 
mony snstains  tbe  conclusion  that  Payn  re- 
ceived from  Hannah  $230.09  for  men's 
wages  which  be  never  paid  out  for  that  or 
any  other  purpose,  and  that  he  overpaid 
Harrington  $1,363.80.  These  two  items 
amount  to  $3,072.89.  The  court  below  found 
defendants  liable  for  overpayments  to  Paj-n 
in  the  sum  of  $749.27. 

We  do  not  find  reason  for  disturbing  the 
decree  in  other  respects.    The  difCorenoe  bc- 
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tween  the  snm  wblch  should  hdve  been 
<±arged  to  defendants  and  Che  sum  so  charg- 
ed b;  the  oonrt  below  Is  $2,923.62,  requiring 
the  decree  to  be  amended  so  as  to  provide 
that  defendants  shall  i>ay  to  complainant  the 
■nm  of  $2,196.50  instead  of  receiving  from 
Mm  S72Y.12.  In  other  respects  the  decree 
Is  affirmed.  Complainant  will  recover  the 
costs  of  this  api)eal. 

Mr.  Justice  McAIiVAT,  deceased,  took  no 
part  In  this  decision. 


la  n  ABBOTT  et  al.  (MoBRIDB  et  al.. 

Intervenera).    (No.  297.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  Creditoiis'   Suit  $3»11— Biohtb  or  Oen- 
SSAL,  Creditors — Conditions  Pbkccdent. 

A  general  creditor  must  obtain  a  judgment 
before  he  can  resort  to  relief  in  equit;  against 
his  debtor. 

[Ed.   Note. — For  other  cases,    see   Creditors' 
Suits.   Cent.   Die.    U  4&-«6;    Dec.   Dig.   «=> 

2.  CoBpoRATioNS    €=3610— Dissolution    07 

Insolvent    Cokporations  —  Ihtebveniho 

JODOKENT    CBEDITOBS. 

Where  a  i>etition  for  dissolution  of  a  corpo- 
ration under  Com  p.  Laws  1897,  c.  SOD,  was 
filed,  and  a  receiver  was  appointed,  creditors  of 
the  corporation  who  had  reduced  their  claims  to 
justice  court's  judgments,  and  who  bad  caused 
ezecotioBs  to  issue  thereon,  which  ezecations 
were  returned  unsatisfied,  could  intervene  with- 
out filing  transcripts  in  the  circuit  court  and 
obtaining  executions  thereon  and  their  return 
nnsatisfied. 

[Bd.  Note^-For  other  cases,  see  Corporations, 
Cent.  Dig.  U  2424-2430;    Dec.  Dig.  <8=>010.] 
8.  oobfosations    «=3610  —  dlssolvtior    ot 

Insolvent    Cobporations  —  Ihtbbvxnino 

Judgment  Cbeditoss. 

Pending  proceedings  for  the  dissolution  of  an 
insolvent  corporation,  creditors  iiavin^  a  right 
to  enforce  their  claims  need  not  await  a  deci- 
sion as  to  whether  the  corporation  was  insol- 
vent, or  whether  dissolution  would  be  for  the 
benefit  of  the  stockholders,  but  they  had  a 
legal  right  to  ask  the  court  m  the  pending  pro- 
ceeding to  take  appropriate  proceedings  to  en- 
force their  rights. 

[Ed.  Note.— For  other  cases,  see  OotporationB, 
Cent.  Dig.  M  2424-2430;    Dec.  Dig.  «=»6ia] 

4.    COBPOBATIONS      «=9elO— I>I8S0LI7TI0N      o» 

Insolvent    Corpobationb  —  Intxbvbnihg 

Judgment  Cbxditobb. 

Where  the  property  of  a  corporation  is  In 
the  hands  of  a  court  of  equity  under  proceedings 
for  the  dissolution  of  the  corporation  under 
Comp.  Laws  1897,  c.  300,  judgment  creditors 
may  file  intervening  petitions  under  chapter 
269  without  resorting  to  independent  proceed- 
ings in  equity. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  }{  2424-2430;   Dec.  Dig.  «=3610.] 

6.    COBPOBATIONS    €=9622— DlBSOLUnOW— Pbo- 

CEEDiNaa-^UBisoicnoN  of  Coubt. 

Under  Comp.  Laws  1897,  |  9761.  provid- 
ing that  on  final  decree  on  petition  for  dissolu- 
tion of  a  corporation  the  court  shall  cause  a 
distribution  of  its  property  among  the  cred- 
itors in  proportion  to  their  debts,  payable  in 
the  order  as  provided  by  law,  the  court  may,  on 
petition  of  judgment  creditors  of  a  corporation, 
for  which  a  petition  for  dissolution  has  been 
filed  and  a  receiver  appointed,  order  a  sale  of 


corporate  property  to  cause  a  d!stribiitic«  thece- 
of  among  the  creditors. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent.  Dig.  H  2470,  2471 ;    Dec.  Dig.  <»=>622.] 

6.    COBFOBATIONa    «3»609— DISSOLUTION— PBO- 
CEEDINGS— -JUBISDICTION   OF   COUBT. 

The  court  which  has  Jurisdiction  under 
Comp.  Lews  1897,  e.  300.  of  proceedings  for 
dissolution  of  a  corporation,  and  whidl  has 
appointed  a  receiver  in  whose  hands  the  cor- 
porate property  is,  has  jurisdiction  of  proceed- 
ings under  chapter  260  by  judgment  creditors  to 
enforce  their  rights,  though  the  property  of  the 
corporation  is  in  another  county. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ${  2420-2423 ;    Dec.  Dig.  <S=>609.] 

Appeal  from  CIrcolt  Cotirt,  Wayne  Conn^, 
In  Chancery;  Philip  T.  Van  Zlle,  Judge. 

Petition  by  Chas.  8.  Abbott  and  others,  a 
majority  of  the  Board  of  Directors  of  the 
Chippewa  Construction  Company,  for  disso- 
lution of  the  corporation.  In  which  John  Mc- 
Bride  and  another  filed  a  plea  in  Interven- 
tion. From  orders  granting  relief  to  the  In- 
tervening petitioners,  the  original  petitioners 
appeal.    Affirmed. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEBRB,  JJ. 

Selling  &  Brand  and  Abbott  &  Abbott,  all 
of  Detroit,  for  appellant  Chas.  S.  Abbott 
Moore  &  Moore,  of  Detroit,  for  appellant  0. 
C.  Field.  Orla  B.  Taylor,  of  Detroit,  for 
Hudson  Estate  and  Robert  B.  TannahilL 
James  G.  Kress,  of  Alma,  for  labor  creditors. 
Chapman,  McNamara  &  Matthews,  of  Owosso, 
for  claimant  Guffnett  and  others.  Corliss, 
Leete  &  Moody,  of  Detroit,  for  receiver. 
Angell,  Bodman  &  Turner,  of  Detroit,  for  ap- 
pellees. 

KUHN,  J.  We  believe  that  the  facts  neces- 
sary to  properly  understand  the  questions  in- 
volved in  this  appeal  are  clearly  and  suffi- 
ciently stated  In  the  opinion  of  this  court  In 
Abbott  y.  Mandell,  Abbott  v.  Van  Zile,  and 
Field  V.  Van  Zlle,  reported  In  148  N.  W.  349. 

The  validity  of  the  order  of  October  29, 
1912,  appointing  the  Detroit  Trust  Company 
the  temporary  or  possessory  receiver,  as  It  is 
called,  Is  not  here  brought  in  question.  As 
counsel  for  appellant  Abbott  say  In  fh^r 
brief: 

"We  very  dearly  stated  upon  our  argument 
that  we  do  not  consider  that  Upon  this  appeal 
the  question  of  the  validity  of  the  appointment 
of  the  temporary  receiver'  should  be  raised." 

But  It  la  contended  that  the  order  of  March 
29,  1913,  appolntliig  the  Detroit  Trust  Com- 
pany receiver  in  the  tntervoilng  judgment 
creditors'  proceedings,  and  sequestrating  the 
property  of  the  Chippewa  Construction  Com- 
pany,  was  void,  because  such  a  receiver  can- 
not be  appointed,  under  chapter  300,  0.  L. 
1897  (that  being  the  chapter  with  reference  to 
proceedings  for  dissolution  of  a  corporation), 
until  the  coming  In  of  the  master's  reiiort 
(section  10859,  O.  L.  1897),  and  that  tlie  i>ro- 
ceedlngs  under  chapter  30O  for  the  dissoiu- 
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ttoo  ot  tb»  eorpoTatlon  conld  not  be  torned 
tnto  a  Jndgment  creditors'  proceeding  under 
diapter  268,  O.  K  1897.  From  tills  order  of 
March  29,  1913,  appointing  a  permanent  re- 
ceiver, and  also  from  the  order  of  Novemba: 
12,  1913,  ordering  the  sale  of  all  the  prop- 
erty and  assets  of  said  company,  the  appeals 
now  before  ns  were  taken. 

We  think  it  nnnecessary,  and  it  wonld 
serve  no  parpose  to  determine  in  this  pro- 
ceeding whether  under  chapter  300  the  court 
might  appoint  a  temporary  receiver  In  ad- 
vance of  the  decree  of  dissolution,  although 
counsel  contend  that  It  is  clearly  Inferable 
from  the  provisions  of  the  statute  that  such 
a  receiver  might  be  appointed,  section  36  of 
said  chapter  reading  as  follows: 

"Whenever  a  receiver  of  the  property  and  ef- 
fects of  a  corporation  has  been  appointed  before 
its  dissolution,  or  afterwards,  new  suits  may 
be  brought  and  carried  on  by  any  such  receiv- 
ers, either  in  their  own  names,  or  in  the  name 
of  the  corporation  for  which  they  shall  have 
been  appointed." 

It  should  be  borne  In  mind,  in  considering 
the  situation  here  created,  as  is  indicated  in 
the  opinion  of  this  court  In  the  cases  of  Ab- 
bott V.  Mandell,  etc.,  supra,  that  the  oor^ 
porations  involved  were  Insolvent  when  the 
petitions  for  their  dissolution  were  filed,  and 
tiiat  the  appellant  Abbott  joined  in  the  pro- 
ceedings which  resulted  In  the  appointment 
of  the  temporary  receiver  to  secure  protec- 
tion from  the  assault  of  creditors  whose  de- 
mands were  pressing.  He  contends,  as  was 
stated  In  the  former  opinion — 
"that  he  was  forced,  cajoled,  or  seduced  into 
participation  in  the  proceedings  to  dissolve,  but 
he  says  that  a. bankruptcy  proceeding  was  the 
alternative— a  fact  which  was  also  manifest." 

niere  is  no  escape  from  the  conclusion  that 
at  the  time  the  petition  in  the  dissolution 
proceeding  was  Sled  it  was  imperative  that 
some  step  be  taken  to  delay  action  on  the 
part  of  the  creditors  who  were  pressing  their 
claims. 

[1,  2]  The  first  auestion  which  it  seems  It 
Is  necessary  to  consider  is  whether,  after  a 
Iietltion  for  the  dissolution  under  chapter  300 
Is  filed,  creditors  of  the  corporation  are  re- 
quired to  wait  until  the  court  determines 
whether  It  is  In  the  interest  of  the  stock- 
holders that  the  company  be  dissolved.  This 
question  is  determined  by  the  decision  of  this 
court  In  Travis  v.  McBrlde,  166  Mich.  126, 
131  N.  W.  520.  There  the  receiver  was  not 
appointed  until  after  the  order  of  dissolution 
had  been  made,  and  it  was  held  that  the  re- 
ceiver took  the  corporate  assets  subject  to 
the  liens  of  creditors  who  had  levied  execu- 
tion thereon  subsequent  to  the  filing  of  the 
petition  for  dissolution  and  before  the  date 
of  the  receiver's  appointment  But  here  we 
have  a  receiver  appointed,  In  diarge  of  all 
the  property  of  tbe  corporation  by  an  order 
of  the  court,  arid  under  these  cirenmstancea 
the  question  Is,  What  waA  the  proper  proce- 
dure for  the  creditors  to  take  in  order  to  pro- 
tact  and  collect  their  claims? 

As  appears  from  the  previous  opinion  of 


this  court,  two  labor  49reditor8,  Guffnett  and 
McBrlde,  who  had  recovered  Judgments  In 
the  Justice  court,  for  $106.05  damages  and 
costs,  and  $97.20  damages  and  costs,  respec- 
tively, had  caused  executions  to  be  issued  to 
collect  the  same  and  placed  them  in  the 
bands  ot  the  sheriff,  and  they  had  been  re- 
turned unsatisfied,  and  the  Judgments  re- 
mained unpaid.  After  a  hearing  by  Judge 
Codd,  they  were  allowed  to  Intervene  In  the 
proceedings  for  the  dissolution  In  behalf  of 
themselves  and  other  creditors.  The  prayer 
of  the  bill  was  that  It  might  be  treated  as  an 
intervening  petition  In  the  proceeding  to  dis- 
solve the  corporation,  and  that  the  court 
sequestrate  the  stock,  property,  things  in  ac- 
tion, and  effects  of  the  corporation,  and  ap- 
ply the  same  to  the  payment  of  the  indebted- 
ness due  complainants  and  other  creditors; 
that  a  receiver  be  appointed,  etc.  It  Is  con- 
tended by  appellants  that  these  Judgment 
creditors  were  in  no  position  to  file  this  peti- 
tion for  Intervention — which  was  In  the  na- 
ture of  a  judgment  creditor's  bill — because 
they  had  not  exhausted  their  legal  remedies. 
In  that  transcripts  had  not  been  taken  to  the 
circuit  court  and  executions  issued  thereon, 
for  upon  such  executions  the  real  estate,  as 
well  as  the  personal  property  ot  the  corpora- 
tion, could  have  been  reached. 

It  must  be  conceded  that  the  rule  is  ele- 
mentary that  a  general  creditor  must  obtain 
a  Judgment  before  he  can  have  relief  against 
his  debtor  In  equity.  McKee  v.  City  Garbage 
Co.,  140  Mich.  497,  103  N.  W.  906;  Hatch  v, 
Daugherty,  145  Mich.  569,  108  N.  W.  986; 
Strelow  V.  American  Color  Co.,  162  Mich.  700, 
127  N.  W.  716.  The  reason  of  this  rule  is 
stated  by  the  author  of  a  note  to  the  case  of 
Zlska  ▼.  Ziska  (20  Okl.  634,  05  Paa  254)  In 
23  L.  B.  A.  (N.  S.)  page  10,  to  be— 

"the  same  as  that  which  maiis  the  limit  of  tdl 
forms  of  equitable  jurisdiction,  original  as  well 
as  ancillary,  and  that  is  that  resort  cannot  be 
had  to  equity  where  there  is  an  adequate  rem- 
edy at  law.  This  ancient  rule  has  become  bo 
worn  and  axiomatic  that  the  reason  for  it  i» 
well-nigh  foncotten,  and  perhaps  that  reason 
might  not  be  regarded  with  the  same  respect 
now  that  it  was  once.  Nevertheless  tbe  reason 
still  exists,  and,  if  it  Is  borne  in  mind,  wiU  be 
of  great  assistance  in  solving  some  of  the 
questions  arising  with  reference  to  judgments 
as  a  condition  precedent  to  equitable  relief  by 
creditors  against  their  debtors.  It  will  be  re- 
called that  the  reason  for  the  rule  mentioned 
was  this:  That,  while  equity  was  a  welcome 
refuge  from  the  hard  and  fast  rule*  of  the  com- 
mon law,  there  was  still  one  institution  of  the 
common  law  which  was  to  be  most  xeaiously 
guarded,  and  that  was  the  right  of  trial  by 
jury.  Under  no  circumstances  should  a  court 
of  equity  l>e  allowed  to  swallow  up  that  great 
privilege.  So  the  rule  was  made  that  equity 
must  not  interfere  where  the  remedy  at  law 
was  adequate.  The  real  basis  of  the  rule  that 
a  judgment  at  law  is  a  condition  precedent  to 
affirmative  equitable  relief  on  behalf  of  a  cred- 
itor is,  therefore,  that  the  debtor  has  the  right 
to  have  the  issue  of  indebtedness  determined 
by  jury." 

In  the  Instant  case  It  must  be  conceded, 
however,  that  although  execution  might  have 
been  issued  out  of  the  circuit  court  If  tran*' 
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acripts  from  the  JasUce  conrt  jnderments  had 
been  taken  to  the  circuit  court  and  levies 
made,  nevertheless  no  sale  onder  such  ieviee 
oonld  have  been  had  without  having  flled  a 
petition  In  the  dissolution  proceeding  asking 
permission  of  the  court  so  to  do,  in  view  of 
the  fact  that  the  entire  property  of  the  cor- 
poration was  then  in  the  hands  of  the  court's 
receiver.  It  thus  appears,  and  must  be  per- 
fectly obvious,  that  the  issuance  of  a  circuit 
court  execution  would  have  been  a  mere  mat- 
ter of  form,  and  would  have  been  futUe  as  a 
means  of  exhausting  the  remedy  at  law. 

The  statute  under  which  proceedings  by 
Judgment  creditors  may  be  had  (chapter  269, 
O.  li.  1897)  provides  that  the  Jurisdiction  shaU 
be  exercised  "on  bill,  or  petition,  as  the  case 
may  require,  or  as  the  court  may  direct." 
Section  9759.    Section  9760  provides : 

"Whenever  a  judgment  of  law,  or  a  decree  in 
chaDcery,  shall  be  obtained  against  any  corpo- 
ration, incorporated  under  the  laws  of  this  state, 
and  an  execution  issued  thereon  shall  have  been 
returned  unsatisfied  in  part  or  in  whole^  npon 
the  petition  of  the  person  obtaining  such  judg- 
ment or  decree,  or  his  representatives,  the  cir- 
cuit court  within  the  proper  county  may  seques- 
trate the  stock,  property,  things  in  action  and 
effects  of  such  corporation,  and  may  appoint  a 
receiver  of  the  same." 

It  should  be  noted  that  this  statute  does 
not  require  that  an  execution  out  of  the  cir- 
cuit court  be  returned  unsatisfied.  And 
while  It  may  be  contended  that  under  ordi- 
nary drcumstances,  under  the  authorities 
dted  In  appellant's  brief.  It  would  be  neces- 
sary to  take  out  a  transcript  from  a  justice 
court  Judgment  to  the  circuit  court  and  have 
execution  Issued  and  levies  made  thereunder, 
in  order  to  exhaust  the  remedy  at  law,  be- 
fore a  court  of  equity  would  assume  juris- 
diction, nevertheless,  considering  the  situa- 
tion here  presented,  w«  do  not  think  that  it 
should  be  said  that  a  creditor  who  has  ob- 
tained a  judgment  in  a  justice  court,  and 
taken  out  execution  which  has  been  returned 
nnsatisfled,  cannot  proceed  to  file  a  judg- 
ment creditors'  bill  under  the  proceedings 
provided  for  in  chapter  269,  C.  L.  1897— at 
aU  events  when  the  property  of  the  corpora- 
tion Is  already  In  the  possession  of  a  posses- 
sory receiver  appointed  by  a  court  of  compe- 
tent jurisdiction.  As  we  have  intimated, 
when  the  petition  was  filed  for  leave  to  In- 
tervene, the  property  of  the  corporation  was 
in  the  custody  of  the  law,  in  charge  of  the 
receiver  appointed  by  the  court,  and  the  is- 
stiance  and  attempted  levy  of  execution 
would  have  been,  it  seems  to  us,  a  vain  and 
idle  ceremony.  Blair  v.  Illinois  Steel  Co., 
159  III.  350,  42  N.  E.  895,  31  U  R.  A.  269; 
Sage  T.  Memphis,  etc.,  R.  Co.,  125  U.  S.  361, 
8  Sup.  Ct.  88T,  31  I*  Ed.  694.  These  credi- 
tors proceeded  In  what  apj)ears  to  us  to  have 
been  an  orderly  and  legal  manner,  by  peti- 
tioning the  conrt  in  charge  of  whose  receiver 
the  property  was  for  permission  to  intervene. 

[3]  The  conclusion  here  reached  amounts 
simply  to  this:  Although  dissolution  pro- 
ceedings were  pending,  creditors  who  had  a 


ti^t  U^  etafosee  Cbelr  claims  wer6  not  re- 
quired: to  await  a  decision  as  to  whether  the 
corpontlDn  was  insolvent  or  whether  dissolu- 
tion would  be  for  the  benefit  of  the  stock- 
holders; they  had  a  legal  right  to  ask  the 
court  In  whose  charge  the  property  of  the 
corporation  was  to  take  appropriate  proceed- 
ings to  enforce  their  rights. 

[4]  It  is  earnestly  contended  that  it  should 
not  he  permitted,  to  (diange,  by  Intervention, 
proceedings  for  dissolution  under  chapter 
300  into  an  adversary  proceeding  under  chap- 
ter 269.  Bnt  we  think  that  where  the  funds 
and  property  of  a  debtor  are  in  the  hands  of 
a  conrt  of  equity,  judgment  creditors  should 
be  allowed  to  file  an  intervening  petition, 
and  should'  not  be  bound  to  resort  to  inde- 
pendent proceedings  in  eqnity.  See  12  Cyc. 
45w  The  anomalous  situation  might  other- 
wise be  created  of  having  the  judgment  cred- 
itors' proceeding  pend{ng,  and  a  receiver  ap- 
pointed thereunder,  and  at  the  same  time, 
in  the  same  conit,  a  temporary  receiver 
claiming  the  properly  of  the  corporation  un- 
der a  proceeding  Instituted  under  chapter 
300.  Such  a  situation  shonid,  in  our  opinion, 
be  avoided.  Earle  v.  Humphrey,  121  Mich. 
618,  623,  80  N.  W.  870,  and  cases  cited ;  Mc- 
Kay v.  Van  Kleeck,  133  Mich.  27,  34,  94  N. 
W.  36T. 

[S,  •]  It  is  contended  that  tlte  ojrder  of  sale 
was  void,  because  It  was  premature,  In  that 
the  court  had  not  finally  and  formally  passed 
Tipon  all  the  indebtedness  of  the  corporation, 
and  because  the  order  was  improvidently 
made.  In  that  dissolution  proceedings  were 
I>ending  In  which  all  the  creditors  had  a  right 
to  prove  their  claims.  In  the  opinion  in  Ab- 
bott V.  Mandell,  etc.,  supra,  it  was  determined 
that  the  corporations  Involved  were  Insolvent 
when  the  petition  for  their  dissolution  was 
flled,  in  that  they  were  unable  to  pay  their 
debts  as  they  matured  in  the  regular  course 
of  business. 

Section  9761,  O.  L.  1897,  part  of  (ihapter 
269,  provides: 

"Upon  a  final  decree  on  any  such  petition,  the 
court  shall  cause  a  just  and  fair  distribution 
of  the  property  of  such  corporation,  and  of 
the  proceeds  thereof,  to  be  made  among  the  fair 
and  honest  creditors  of  such  corporation,  in  pro- 
portion to  their  debts  respectively,  who  shall 
be  paid  in  the  same  order  as  provided  in  the 
next  succeeding  chapter,  in  the  case  of  a  volun- 
tary dissolution  of  the  corporation." 

Chancery  rule  No.  147,  with  reference  to 
the  powers  and  duties  of  receivers  appoint- 
ed upon  judgment  creditors'  bills,  provides: 

"And  it  shall  be  his  duty,  without  unreason- 
able delay,  to  convert  all  the  personal  estate 
and  effects  into  money;  but  he  shall  not  sell 
any  real  estate  of  the  debtor  without  the  spe- 
cial order  of  the  court," 

The  order  of  sale  was  made  upon  a  peti- 
tion of  the  judgment  creditors,  to  which  an 
answer  was  filed  by  the  Detroit  Trust  Com- 
pany, receiver  of  the  Chippewa  Construction 
Company,  and  from  the  order  it  appears  that 
the  sale  was  ordered  "upon'  the  testimony 
ta,ken  in  support  of  said  petition  in  open 
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conrt**  No  case  has  been  settled  upon  the 
testimony  or  proceedings  taken  in  respect  of 
this  order  of  sale,  so  that  it  cannot  be  said 
that  the  question  of  the  necessity  or  ex- 
pediency of  the  sale  is  before  us  for  deter- 
mination. We  think  it  was  clearly  within  the 
power  of  the  court,  under  the  statute  above 
cited,  to  order  the  property  sold  in  order  to 
cause  a  distribution  of  the  property  of  the 
corporation  and  the  proceeds  thereof  to  be 
made  among  the  fair  and  honest  credlton  of 
such  corporation. 

We  do  not  think  there  is  any  merit  in  the 
contention  that  the  proceedings  under  cliap- 
ter  269  could  not  be  brought  In  Wayne  coun- 
ty because  all  the  property  of  the  corporation 
is  in  another  county.  At  the  time  that  these 
Judgment  creditors'  proceedings  under  chap- 
ter 269  were  brought,  all  the  property  was 
in  the  hands  of  the  temporary  receiver  of  the 
court.  As  we  have  stated  before,  we  consid- 
er it  not  only  proper,  but  the  orderly  method 
of  proceeding,  to  have  instituted  these  pro- 
ceedings in  the  proceedings  in  which  the  re- 
ceiver was  appointed. 

Being  of  the  opinion  that  the  contentiMis 
of  the  appellants  are  without  merit,  the  or^ 
ders  appealed  from  are  affirmed,  with  costs 
to  the  appellees,  and  the  cause  remanded  to 
the  lower  court  tor  further  proceedings. 

The  late  Justice  McALVAZ  took  no  part  In 
this  decision. 


CLBVEaC^AND,  C,  0.  &  ST.  L.  RT.  CO.  T. 

BERRIEN  CIRCUIT  JUDGE. 

(No.  327.) 

(Supreme  Court  of  Michigan.     July  28,  1915.) 

Judgment  <S=9l53  —  Depatjlt   jTrnoMBNT  — 

"Pboceedinos"  to  Set  Abide. 

The  act  of  plaintiff  in  filing  a  note  of  issna 
and  demanding  a  jury  trial  more  than  six 
months  after  the  entry  of  a  default  does  not  con- 
stitute a  "proceeding'  within  circuit  court  rule 
12,  subd.  (b),  providing  that  where  personal  serv- 
ice shall  have  been  made  upOD  a  defendant  and 
proceedings  taken  after  default  on  the  strength 
thereof,  his  default  shall  not  be  set  aside,  nnless 
the  application  shall  be  made  within  six  months 
after  such  service. 

[Ed.  Note.— 'For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  300-304 ;   Dec.  Dig.  <3=»153. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Proceeding.] 

Steere,  Moore,  and  Bird,  JJ.,  dissentlnc. 

Petition  for  mandamus  by  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company  against  Berrien  Circuit  Judge,  to 
set  aside  a  default    Writ  issued. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEERE,  JJ. 

Gore  &  Harvey,  of  Benton  Harbor,  for  re- 
lator. James  H.  Kinnane,  of  Dowaglac,  for 
respondent. 

BIRD,  J.  A  writ  of  mandamus  is  asked  by 
the  defendant  in  the  case  of  Cullinune  v. 


Cleveland,  Cincinnati,  Chicago  ft  St.  Loaia 
Railway  Company,  pending  in  the  Berrien 
circuit  cotu-t  to  compel  the  circuit  judge  to 
set  aside  its  default,  which  had  heeia  thereto- 
fore entered  by  the  plaintiff.  Suit  was  com- 
menced by  declaratlMi  on  the  81st  day  of 
July,  1911,  and  dnty  served  upon  the  defend- 
ant Proof  of  service  was  filed  on  August 
17,  1911.  On  May  12,  1913,  plaintiff  entered 
defendant's  default  for  want  of  appearance. 
On  January  16,  1914,  plalntlCT  filed  wtth  the 
clerk  a  note  of  Issue  and  demand  for  a  jury. 
Through  some  misunderstanding  or  oversight, 
defendant's  counsel  did  not  learn  oC  the  de- 
fault until  the  12th  day  of  January,  1914, 
whereupon  they  filed  a  motion  to  set  It  aside. 
After  hearing  the  motion,  the  circait  Judge 
was  quite  inclined  to  grant  the  motion  ni>on 
the  merits,  but  concluded  that  be  had  no  pow- 
er to  do  so  by  reason  of  drcuit  court  rule  12, 
subd.  (b),  and  accordingly  he  denied  the  mo- 
tion. The  material  part  of  rule  12,  subd.  (b), 
follows: 

"But  in  eases  where  personal  service  shall 
have  been  mnde  upon  a  defendant,  and  proceed- 
ings taken  after  default  on  the  strength  there- 
of, his  default  shall  not  be  set  aside,  unless  the 
appllcatioti  shall  be  made  within  six  months  aft- 
er such  service." 

The  question  must  turn  upon  whether  the 
act  of  filing  a  note  of  issue  and  demand  for 
a  Jury  is  a  proceeding  taken  after  default  on 
th6  strength  thereof.  It  has  been  held  by 
this  court  that  the  taking  of  Judgment  was 
such  a  proceeding  as  would  preclude  the  set- 
ting aside  of  the  default  (Pedey  v.  Wayne 
Circuit  Judge,  124  Mich.  14,  82  N.  W.  666; 
Carpenter  v.  Judge  of  Superior  Court,  126 
Mich.  8,  85  N.  W.  266 ;  Blensteadt  v.  Clinton 
Circuit  Judge,  142  Mich.  633,  105  N.  W.  875 ; 
Insurance  Company  v.  Kent  Circuit  Judge, 
144  Mich.  687,  108  N.  W.  363;  CaiUe  Bros. 
Company  v.  Circuit  Judge,  155  Mich.  480,  120 
N.  W.  6;  Burgard  v.  Burgard,  175  Mich.  565, 
141  N.  W.  549),  but  we  have  never  been  caUed 
upon  to  pass  upon  this  precise  question.  The 
following  definitions  of  the  word  "proceed- 
ing" are  found  in  Words  and  Phrases : 

"Proceeding  means  the  performance  of  an  act 
The  term  'proceeding'  in  its  more  general  senae 
in  law  means  all  steps  or  measures  adopted  in 
the  prosecution  or  defense  of  an  action. 

"A  proceeding  in  a  civil  action  is  an  act  neces- 
sary to  be  done  in  order  to  attain  a  given  end. 
It  is  a  prescribed  mode  of  action  for  carrying 
into  effect  a  legal  right" 

"The  word  'proceedmg'  is  applicable  to  every 
step  taken  by  a  suitor  to  obtain  the  interposition 
or  action  of  a  court." 

"In  its  most  comprehensive  sense,  the  term 
'proceeding'  includes  every  step  taken  in  a  eltU 
action  except  the  pleadings." 

It  Is  not  uncommon  to  use  the  term  "pro- 
ceeding" to  designate  a  suit  or  action  in  its 
entirety,  but  I  am  impressed,  as  applied  to 
this  rule,  it  Is  not  used  in  that  general  sense, 
but  la  used  in  a  restricted  sense  with  refer- 
ence to  any  necessary  step  that  might  be 
taken  after  default  to  entitle  one  to  a  Judg- 
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meat  Tlie  flllng  of  a  itete  (rf  l8ao»  juicl  a  de- 
mand for  a  Jury  Is  a  step  In  the  case,  and  It 
was  a  necessary  step  In  order  to  bring  mat- 
ters to  a  point  where  plaintiff  would  be  en- 
titled to  take  a  judgment  against  thie  -defend- 
ant For  this  reason  we  are  constrained  to 
bold  that  filing  the  note  of  Issue  and  the  de- 
mand for  a  jury  was  a  step,  or  proceeding  In 
the  case  within  the  meaning  of  tbls  mle. 
Having  reached  this  conclusion,  the  writ 
must  be  denied  with  costs  to  respondent. 

STEEms  and  MOORB,  JJ.,  concurred  Wlttt 
BIRD,  J. 

OSTRANDER,  J.  I  do  not  tblnk  the  rule 
should  be  construed  so  as  to  make  what  was 
done  a  "proceeding"  within  its  meaning.  The 
writ  will  Issue. 

BROOKE,  O.  J.,  and  KTJHN  and  STONE, 
JJ.,  concurred  with  OSXRANDER,  J. 

The  late  Justice  McALVAT  took  no  part  In 
this  decision. 


PEOPIiB  T.  DETROIT,  B.  I.  &  W.  FERRY 
CO.     (No.  289.) 

(Supreme  Conrt  of  Miehisran.     July  23,  1015.) 

1.  MUNICIFAI.  COBFOKATIORB  ^=3625— SUOKK 
OKDIMANCE— KBASOMABLEMKSa  AND  YaUDI- 
TT— FkESTBOAT. 

Where  the  evidence  of  expert  marine  en- 
IJneerB  showed  that  there  was  no  known  appli- 
ance whidi  could  be  used  upon  marine  boilers 
to  prevent  the  emiBsion  of  unoke,  an  ordinance, 
declaring  that  the  emission  of  oense,  black  or 
gray  smoke  from  any  smokestack  used  in  con- 
nection with  any  steam  boiler  in  any  boat,  etc., 
within  the  city  limita  should  be  a  public  nui- 
saoce  per  se,  and  that  the  owners  of  any  steam- 
boat and  the  general  manager,  fireman  or  other 
employe  having  charge  of  any  steamboat  with- 
in the  city  permittiug  it  to  emit  such  smoke 
should  be  guilty  of  creating  a  public  nuisance 
and  of  a  violation  of  the  ordinance,  was  onrea- 
•onable  and  invalid;  tliough  its  invalidity  was 
not  a  bar  to  a  future  prosecution  thereunder 
if  practical  and  efficient  appliances  mi^ht  be 
bad,  or  to  liability  for  a  common-law  nmsance. 
[Ed.  Note.— For  <Hher  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  1378,  1378;  Dec 
Dig.  «=9e250 

2.  JuDovKNT  «=3761— Si»  Judicata. 

An  opinion  of  the  recorder's  court,  in  a 
prosecution  for  a  ferry  company's  violation  of 
the  smoke  ordinance,  that  there  was  then  no 
known  appliance  which  could  be  used  upon 
marine  boilers  to  prevent  the  emission  of  dense 
■moke  was  not  res  judicata  as  to  whether  sub- 
sequently known  appUances  to  prevent  such 
smoke  were  practical. 

TEd.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {|  1309,  1310;  Dec.  Dig.  «s»751.] 


Certiorari  to  Recorder's  Court  of  Detroit; 
William  F.  Connolly,  Judge. 

The  Detroit  Belle  Isle  &  Windsor  Ferry 
Company  was  convicted  of  a  violation  of  a 
smoke  ordinance,  and  It  brings  certiorari. 
Reversed. 


Argued  betore  BBOOKB,  a  J.,  aod 
KUHN,  MOOEB,  STONE,  OSTRANDER, 
BIRD,  and  6TEBBE,  JJ. 

Gray  &  Gray,  of  Detroit  (A.  W.  Semplfner, 
of  Detroit  of  counsel),  for  appellant  Thom- 
9.9,  p.  Pennlman,  of  Detroit  (Riclmrd  I. 
La^'son,  of  Detroit  of  counsel),  for  the 
People. 

STEBRB,  J.  This  case  Involves  the  valid- 
ity of  an  ordinance  of  the  city  of  Detroit  rel- 
ative to  the  so-called  smoke  nuisance  as 
applied  to  marine  practice.  Section  1  of  the 
ordinance  provides : 

"That  the  emission  of  dense  black  or  gray 
smoke  from  any  smokestack  or  chimney  usc^  in 
connection  with  any  steam  boiler,  locomotive  or 
furnace  of  any  description,  in  any  apartment 
house,  buildiuR,  boat  or  any  other  structure,  or 
In  any  buildin?  used  as  a  factory,  or  for  any 
purpose  of  trade,  or  for  any  other  purpose  what- 
ever within  the  corporate  limits  of  the  city  of 
Detroit  shall  be  a  public  nuisance  per  se." 

Section  6  of  said  ordinance  Is  as  follows: 
"The  owner  or  owners  of  any  locomotive,  eS' 
gine,  steamboat  tug,  dredge,  or  pile  driver,  and 
the  general  manager,  superintendent,  yardraas- 
ter,  engineer,  fireman  or  other  officer  or  employe 
having  in  charge  or  control  the  operation  of  any 
locomotive,  engine,  steamboat  tug;  dredge^  or 
pile  driver,  within  the  corporate  limits  of  the 
city  of  Detroit  who  shall  cause,  permit  or  al- 
low such  dense  black  or  gray  smoke  to  be  emit- 
ted therefrom  within  said  corporate  limits,^  shall 
be  deemed  guilty  of  creating  a  public  nuisaiice 
and  of  TMUtiiig  the  provisions  of  this  ordi- 
nance." 

Under  this  ordinance  complaint  was  flled 
against  defendant  and  appellant  In  the  re- 
corder's court  on  the  ISth  day  of  August 
1908.  A  motion  to  quash  and  dismiss  the 
complaint  was  made  by  the  defendant  on 
several  grounds: 

*'(!)  That  in  a  former  case  In  the  same  court 
the  ordinance  was  held  to  be  impossible  of  ob- 
servance in  marine  practice  and  therefore  in- 
valid, and  that  decision  was  a  bar  to  this  pros- 
ecution; (2)  that  the  ordinance  was  unreason- 
able and  invalid  because  there  was  no  kno^vn 
appliance  which  could  be  nned  upon  marine 
boilers  to  prevent  the  issuance  of  smoke;  (3) 
because  it  would  destroy  the  value  of  defend- 
ant's property,  it  being  a  practical  impossibility 
to  rearrange  the  equipment  of  the  boats  so  as 
to  prevent  the  issuance  of  smoke;  (4)  because 
the  ordinance  destroys  .the  valoe  of  defendant's 
property  without  making  adequate  compensation 
therefor,  and  deprives  the  defendant  of  its  prop- 
erty without  due  process  of  law;  (5)  that  the 
federal  courts  bad  exclusive  Jurisdiction  to  regu- 
late the  navigation  of  these  vessels;  (6)  that 
the  ordinance  and  complaint  declare  smoke  a 
nuisance  per  se,  and  there  is  no  charge  that  de- 
fendant created  or  maintained  a  common-law 
nuisance." 

The  motion  to  qnash  being  denied,  proofs 
were  taken  at  Intervals  from  November  27, 
1908,  until  February  16,  1911.  This  testi- 
mony related  to  the  reasonableness  or  unrea- 
sonableness of  the  ordinance  as  applied  to 
marine  practice;  as  to  what  devices  to  pre- 
vent the  Issuance  of  smoke  had  been  able 
to  accomplish  on  boats ;  and  the  experiments 
of  this  defendant  and  others  with  devices 
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to  prevent  smoke  emission  and  tbelr  Im- 
practicability In  the  operation  of  boats.  On 
February  16, 1911,  at  tbe  close  of  the  case,  the 
motion  to  quash  was  again  renewed  for  the 
same  reasons,  and  for  the  further  reasons: 
<1)  That  the  ordinance  was  Invalid  and  un- 
reasonable, because  it  made  no  aUowanoe 
for  smoke  that  must  be  emitted  when  fires 
were  being  started,  cleaned,  or  pricked;  (2) 
because  It  appeared  from  tbe  testimony  that 
there  were  no  devices  known  In  marine 
practice  that  would  successfully  prevent 
the  emission  of  smoke.  This  motioa  was 
denied,  the  defendant  found  guilty,  and  a 
fine  was  imposed. 

The  case  Is  reviewed  in  this  court  by  writ 
of  error.  It  api)ear8  from  the  record  that  In 
October,  1906,  a  similar  complaint  had  been 
lodged  against  the  same  defendant,  and  that 
on  May  27,  1907,  the  same  Judge  who  heard 
the  case  at  bar  delivered  an  opinion,  in  part, 
as  follows : 

"I  find,  as  charged  in  respondent's  fonrth  ob- 
jection, that  this  ordinance  is  impossible  of 
observance  in  marine  practice.  The  overwbelm- 
inc  preponderance  of  evidence  in  this  case  com- 
pels me  to  this  conclusion.  Indeed,  after  tbe 
fiasco  in  the  Lansdowne  Oase,  the  people  seem 
unable  to  saggeat  any  device  which  has  even 
a  fair  record  for  prevmtlng  smoke  in  marine 
practice.  I  do  not  believe  ft  would  be  Just  or 
reasonable  to  compel,  marine  interests  to  ex- 
periment with  every  quack  nostrum  for  smoke 
prevention  which  is  exploited '  by  promoters. 
Inland  practice,  approved  and  snccessful  devices 
are  known  to  the  engineering  profession;  I  am 
convinced  that  none  such  is  known  in  marine 
practice.  If  there  was,  I  am  confident  that 
Frank  E.  Kirby  would  know,  and  tell,  about  it." 

Nevertheless  the  court  on  the  second  hear^ 
ing  reached  a  contrary  conclusion.  A  por- 
tion of  .the  opinion  follows : 

"The  whole  subject  of  the  unreasonableness 
of  this  ordinance  and  of  the  possibility  of  com- 
plying with  its  mandate  in  the  present  state  of 
the  marine  engineering  art  has  been  exhaustive- 
ly investigated  and  studied  for  a  long  period 
of  time.  Witnesses  of  noted  scientific  attain- 
ment hare  )}een  produced,  and  tbelr  testimony  is 
in  the  record.  In  addition  to  the  taking  of  tes- 
timony, the  court  and  counsel  went  to  the  city 
of  Chicago  in  June,  1910,  and  personally  inves- 
tigated tne  operation  of  the  marine  plant  in  the 
dredge  Francis  J.  Simmons,  operating  off  Lin- 
coln Park  in  Cljicago,  and  of  the  tug  Keystone, 
operating  in  conjunction  with  the  dredge  Sim- 
mons. These  marine  plants  were  eauipped  with 
what  is  known  as  the  Jones  underfeed  stoker. 
The  Simmons  is  engaged  in  sucking  dirt  from 
the  bottom  of  I/ake  Michigan  and  pumping  it 
through  possibly  a  mile  of  pipe  to  tbe  shore, 
where  an  addition  is  being  built  to  Lincoln 
Park.  The  work  is  irregular;  frequent  stops 
being  necessary. 

"Tne  personal  inspection  of  the  court  was  con- 
clusive, beyond  all  cavil  or  question,  that  the 
marine  plant  of  the  Francia  J.  Simmons  did 
not  emit  any  objectionable  smoke  when  the  un- 
derfeed stoker  system  was  in  operation ;  but 
that,  when  tbe  underfeed  stoker  system  was 
shut  ofT,  dense  black  or  gray  smoke  was  forth- 
with emitted  from  the  stack,  and  almost  immedi- 
ately ceased  when  the  underfeed  stoker  system 
was  put  back  in  operation. 

"The  perscmal  observation  of  the  court  as  to 
the  tug  Keystone  was  to  the  effect  that,  al- 
though the  Jones  underfeed  stoker  was  in- 
stalled in  cramped  quarters,  it  rendered  satia- 


taetery  servlee  in  -prnvanfinf  the  emission  of 

smoke. 

"In  June,  1911,  counsel  for  the  city  invited 
the  court  and  counsel'  for  the  defendant  to  in- 
spect a  similar  equipment  on  an  excnrsion 
steamw  known  as  tbe  Gitr  of  Benton  Harbor, 
plying  between  Chicago,  IlL,  and  Benton  Btar- 
Dor,  Mich.  Through  some  misunderstanding, 
counsel  for  the  derendant  did  not  participate 
in  this  inspection,  bat  counsel  for  the  city  and 
the  court  Journeyed  from  Chicago  to  Benton 
Harbor  on.  the  City  of  Benton  Harbor,  and 
personally  observed  the  effect  of  the  operation 
of  the  Jones  underfeed  stoker  in  that  marine 
plant.  For  several  miles  of  the  journey  another 
ship,  called  the  City  of  South  Haven,  which 
was  not  equipped  with  the  Jones  underfeed  stok- 
er, journeyed  <»i  a  parallel  course  to  that  of 
the  City  of  Benton  Harbor,  and  the  contr&st 
in  the  smoke  emitted  was  most  mariced.  The 
City  of  South  Haven  left  an  enormous  trail  of 
block  smoke  in  its  wake  across  the  lake;  tbe 
Benton  Harbor,  nudntaining  as  good  a  rate  ot 
speed  as  the  South  Haven,  left  practically  xk> 
trail  of  smoke  in  its  wake. 

"A  review  of  the  whole  record  in  this  case,  in- 
cluding the  testimony  taken  in  court,  the  deposi- 
tions taken  In  Chicago  with  reference  to  the 
dredge  Simmons,  and  tbe  personal  observations 
of  the  court  as  to  the  operation  of  marine  idants 
equipped  with  Jones  underfeed  stokers  con- 
vinces the  court  that  the  present  state  of  marine 
engineering  art  is  not  such  as  to  render  Im- 
possible the  prevention  of  objectionable  smoke 
in  marine  practice. 

"A  similar  complaint  to  thv  one  now  under 
consideration  was  made  against  this  defend- 
ant some  years  ago,  when  I  first  came  upon  the 
bench  of  this  court  At  that  time,  there  was  no 
smoke-preventing  equipment  in  marine  practice 
that  had  a  demonstrated  efficiency,  and  I  dis- 
missed the  complaint,  believing  that  the  or- 
dinance was  unreasonable  and  void  at  that  time, 
in  that  it  required  an  impossibility  of  the  de- 
fendant. But  I  am  satisned  that  the  develop- 
ment of  the  art  since  that  time  has  been  such 
as  to  make  it  possible  so  to  equip  a  marine 
boiler  as  to  prevent  the  «Dission  of  objection- 
able smoke. 

"The  objection  that  tiiere  is  not  sufficient 
room  on  these  ferryboats  to  equip  them  with 
smoke-preventing  devices,  in  my  judgment,  falls 
to  the  ground  upon  an  In8i>ection  of  the  eqnip- 
ment  in  the  cramped  quarters  oC  the  tug  Key- 
stone. 

"The  claim  that  the  Houden  hot-air  draft  pre- 
vents smokie  is  confuted  by  the  fart  that  these 
ferryboats,  although  so  equipped,  have  flagrant- 
ly offended  against  the  smoke  ordinance  in  this 
case. 

"These  objections  could  have  no  weight  at 
all  in  the  case  of  People  v.  White  Star  Line 
Company,  because  their  steamer  The  Taahmoo 
is  overboilered,  and  has  plenty  of  room  in  which 
to  make  the  proper  equipment 

"The  court  has  been  at  great  pains,  with  the 
aid  of  counsd,  to  consider  exhaustively  this 
whole  subject  so  that  no  hardship  might  be  in- 
flicted upon  the  defendants  by  requiring  them  to 
expend  large  sums  of  money  in  uncertain  or  ex- 
perimental devices.  Tbe  net  resnlt  of  this  in- 
vestigation, as  I  said  before,  is  to  the  effect  and 
purport  that  smoke  prevention  in  marine  prac- 
tice has  paMed  the  experimental  stage,  and  is 
now  such  a  reasonable  certainty,  both  as  to 
smoke  prevention  and  increase  of  plant  efficien- 
cy, that  this  ordinance  cannot  fairly  be  consid- 
ered to  be  unreasonable  in  its  mandate. 

"I  do  not  consider  it  necessary  to  discaea  tbe 
other  objections  raised  by  counsel  as  to  the  en- 
forcement of  this  ordinance  in  this  case,  being 
content  to  rnle,  generally,  that  they  are  not, 
in  my  judgment,  well  founded.  The  principal 
objection  is  to  the  reasonableness  of  the  ordi- 
nance, and  1  am  constrained  to  hold  that  it  is 
reasonable  and  practicable  and  therefore  rslid. 
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and  tbat  It  Is  the  defendant's  dnt7  to  oontply 
with  it" 

[1]  Becogniziiig  tbe  importance  of  tbis  case 
not  alone  to  the  owners  of  Teasels  plying 
npon  the  Detr<dt  river  within  the  corporate 
Ilmita  of  the  city  of  Detroit,  bnt  to  the  city 
of  Detroit  itself,  we  have  given  careful  at- 
tention to  the  testimony  introduced  relative 
to  tbe  practicability  and  .e£Bclency  of  the  ap- 
pliances used  for  the  prevention  of  smoke  in 
marine  equipment  In  tbe  present  state  of  the 
art.  We  tblnk  it  fair  to  assume  that  tbe  con- 
clusion reached  by  tbe  learned  judge  who 
tried  the  case  below  was  based  upon  his  be- 
lief that  tbe  Jones  underfeed  stoker  had 
reached  such  a  state  of  perfection  as  to  make 
its  installation  in  marine  practice  feasible 
and  reasonable,  and  tbe  results  to  be  ob- 
tained therefrom  satisfactory.  That  testi- 
mony related  to  five  boats,  only,  where  such 
installation  had  been  made.  It  would  be  of 
no  avail  to  set  out  tbe  voluminous  testi- 
mony upon  this  question.  It  is  sufficient  to 
Bay  that  to  our  minds  it  is  far  from  con- 
vincing. In  some  instances  it  Is  dear  that 
the  appliance,  after  its  installation,  has  been 
removed,  and  in  all  Instances  tbe  results  ob- 
tained are  not  left  entirely  free  from  doubt. 

The  expert  testimony  Introduced  upon  the 
question,  while  not  conclusive,  strongly  per- 
suades us  to  tbe  view  that  up  to  the  pres- 
ent time  no  device  has  been  invented  which 
within  tbe  confined  space  available  for  in- 
stallation in  marine  practice  Is  adequate  for 
the  elimination  of  smoke  so  long  as  tbe  con- 
sumption of  bituminous  coal  is  permitted. 
Mr.  Frank  K  Kirby,  whose  opinion  seemed 
to  have  controlled — or  at  least  largely  in- 
fluenced— the  Judgment  of  tbe  court  below 
upon  the  former  trial,  testified  tn  tbe  case 
at  bar  as  follows: 

"There  is  do  efficient  device  tbat  is  known  to 
me  for  the  prevention  of  smoke  in  marine  pra(>- 
ticfc" 

Mr.  Kirby  is  known  as  perhaps  the  most  ex- 
perienced designer  of  vessels  for  use  on  in- 
land waters  in  the  state  of  Michigan. 

Prot  Frederick  C.  Saddler  of  tie  Univer- 
sity of  Michigan,  an  expert  of  distinction, 
testified  as  follows: 

''I  do  not  know  of  any  device  with  which  a 
marine  plant  can  be  equipped  at  the  present 
time  that  would  operate  successfully  under  ma- 
rine conditions  and  eliminate  the  emission  of 
•moke  in  the  operation  of  the  vessels  on  the  De- 
troit river  here  and  the  terrj  service.  »  •  • 
Q.  Will  yon  state  whether  in  your  judgment, 
from  the  investigation  and  studies  youi  have 
made,  it  is  possible  to  construct  a  steamer  for 
passenger  s^vice  on  the  Detroit  river  and  equip 
it  with  any  device — the  Jones  underfeed  or  any 
other— that  when  so  cqnipped  will  be  efficient 
for  operation  and  service  and  comply  with  all 
tbe  government  requirements  for  operation? 
A.  I  do  not  know  of  any  such  device." 

Testimony  to  the  same  effect  was  given  by 
the  following  persons:  Peter  McLaren,  chief 
engineer  for  20  years  of  the  Walkerville  fer- 
ry line;  Frank  W.  Stogell,  superintendent 
of  Hiram  Walker  &  Sons,  Ltd.,  an  engineer 


for  15  years;  EMwaitf  A.  Dastin,  manager  of 
the  Ashley  It  Dustin  Steamer  I^ine;  Arthnr 
J.  Pox,  of  tbe  same  line,  a  master  and  pilot 
since  1874;  J.  P.  Wells,  of  the  Detroit  & 
Cleveland  Navigation  Company,  a  marine  en- 
gineer for  25  years ;  WInfleld  Dubois,  a  ma- 
rine engineer  for  35  years,  with  the  White 
Star  Line;  James  D.  Stewart,  a  marine  en- 
gineer for  20  years,  and  for  3  years  operating 
a  Jones  underfeed  stoker;  Minton  Sickle- 
steel,  a  marine  engineer  for  10  years  with  tbe 
Detroit  &  Cleveland  Navigation  Company; 
George  F.  Moore,  an  employe  of  the  city  of 
Detroit,  and  marine  engineer  for  15  years 
and  engineer  of  the  fire  tug  James  F.  Battle; 
and  A  O.  Matteson,  chief  engineer  of  the 
Great  Lakes  Engineering  Works. 

It  is  perhaps  worthy  of  note  that  tbe  fire 
togs  James  F.  Battle  and  James  R.  Elliott, 
belonging  to  tbe  city  of  Detroit,  and  operating 
upon  the  Detroit  river,  are  not  equipped  with, 
either  the  Jones  underfeed  or  any  other 
smoke-consuming  device. 

Taken  in  its  entirety,  we  are  convinced  that 
tbe  testimony  as  to  the  impracticability  of 
the  Jones  underfeed  in  marine  practice  fair- 
ly sustained  the  position  of  defendant 

[2]  We  do  not  think  it  can  be  said  that  tbe 
earlier  opinion  of  the  recorder's  court  is 
res  Judicata  of  the  question ;  nor  should  the 
conclusion  reached  in  tbe  case  at  bar  be  re- 
garded as  a  bar  to  a  future  action  under  the 
ordinance,  if.  In  the  advance  of  tbe  art,  ap- 
pliances are  Invented  which  In  marine  prac- 
tice are  efficient  and  practical.  Nor  is  it  to 
be  deduced  from  this  opinion  that  the  de- 
fendant or  other  offenders  may  not  be  held 
liable  as  for  the  creation  of  a  common-law 
nuisance  If  their  acts  warrant  prosecution 
therefor. 

Having  reached  this  condnsion  vpoa  a 
point  controlling  of  the  issue,  it  is  unneces- 
sary to  consider  the  other  questions  raised  by 
tbe  appellant 

The  Judgment  is  reversed. 

The  late  Justice  McALVAT  took  no  part  )■ 
this  decision. 


ANDERSON  v.  ANN  ARBOH  B.  00. 

(No.  293.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

Continuance  ®=30  —  Subpbisb  at  Tbiai.  — 

Amendment  of  Pleading. 

Where  proof  under  original  declaration  in 
brakeman's  action  for  injury  made  no  case,  the 
allowance  of  a  trial  amendment  presenting  a 
new  situation,  which  defendant  was  not  prepar- 
ed to  meet,  entitled  it  to  a  continuance. 

lEd.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  S|  99-112;  Dec.  Dig.  «8=>30.] 

E}rror  to  Circuit  Court,  Benzie  County; 
Fred  S.  Lamb,  Judge. 

Action  by  Thomas  A.  Anderson  against  the 
Ann  Arbor  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed, and  new  trial  granted. 


^s>FoT  other  caies  see 
153  N.W.-51 
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Argued  before  BROOKBJ,  C.  J.,  and  BCUHK, 
MOORE,  STONE,  OSTRANDBR,  BIRiD,  and 
BTfJEKB,  JJ. 

Gustarus  Ohllnger,  of  Toledo,  Ohio,  and 
M.  G.  Paul,  of  Thompsonrille  (Alexander  L. 
Smith,  of  Toledo,  Ohio,  of  counsel),  for  ap- 
pellant Nevlus  &  Harwood,  of  t'rankfort 
(Thos.  Smurthwalte,  of  Manistee,  of  counsel), 
for  appellee. 

MOORB,  J.  The  plaintiff,  while  working 
as  a  brakeman  on  defendant's  railroad,  re- 
ceived severe  personal  Injuries.  This  suit 
was  brought  to  recover  damages  because  of 
them.  From  a  judgment  of  $6,500,  the  case 
is  brought  here  by  writ  of  error. 

The  errors  relied  upon  are  by  counsel  clas- 
sified as  follows: 

(1)  Error  of  the  trial  court  In  allowing 
plaintiff  to  amend  his  declaration  on  the  day 
of  trial,  and  In  refusing  defendant's  motion 
for  a  continuance  after  the  amendment  was 
made.  A  further  error  Is  predicated  upon 
the  action  of  the  court  in  allowing  plaintiff, 
at  the  close  of  the  evidence,  to  amend  his  dec- 
laration by  substituting  "Y"  for  "side  track" 
as  the  location  of  the  accident 

(2)  Errors  In  the  Introduction  of  evidence 
not  competent  under  the  pleadings:  (a)  In 
permitting  testimony  In  regard  to  an  accident 
on  a  "X,"  when  the  amended  declaration  re- 
fers to  a  "side  track."  (b)  In  allowing  testi- 
mony In  regard  to  injuries  not  claimed  in  the 
amended  declaration,  (c)  In  permitting  tes- 
timony to  be  received  regarding  the  absence 
of  end  stakes  or  racking  on  the  flat  car,  when 
the  amended  declaration  contained  no  alle- 
gation In  regard  to  these  matters. 

(3)  Other  errors  In  the  "Introduction  of  evi- 
dence. 

(4)  EJrrors  In  the  charge  of  the  court 

It  was  entirely  competent  for  the  court  to 
allow  the  proposed  amendment;  but  the  seri- 
ous question  grows  out  of  bis  refusal  to 
grant  a  continuance  of  the  case  at  the  request 
of  counsel,  who  stated  they  were  prepared  to 
try  the  case  upon  the  Issues  Involved  in  the 
original  declaration,  tut  were  unprepared  to 
meet  the  case  as  presented  by  the  amended 
declaration.  It  becomes  Important  to  note 
the  difference  in  the  two  declarations.  The 
accident  happened  while  two  cars  were  being 
shunted  upon  a  Y,  or  switch,  connecting  the 
defendant  road  with  the  Pere  Marquette  Rail- 
road at  a  point  where  these  railroads  cross 
each  other.  In  the  original  declaration  It 
was  stated  that  plaintiff,  by  reason  of  his 
duties  as  brakeman,  was  required  to  stand 
between  the  lumber  loaded  on  the  flat  car 
and  the  brake  wheel  at  the  end  of  said  car, 
and  that  when  the  two  cars  were  thrown  into 
the  Y,  or  switch,  the  forward  one  came  in 
contact  with  a  car  on  the  siding,  and  the  Im- 
pact shifted  the  load  of  lumber  back  of  the 
brakeman  against  him,  and  he  was  thrown 
against  the  brake  wheel  of  the  flat  car  and 
severely  injured.     The  proofs  showed  that 


the  Impact  Of  the  can,  instead  of  flirowlng 

the  lumber  toward  the  brake  wheel  on  the 
flat  car,  would  throw  It  away  from  the  only 
brake  wheel  on  that  car.  E>vidently  the 
pleader  did  not  understand  the  facts  when  he 
drew  the  original  declaration,  and  when  he 
did  understand  them  it  became  necessary  to 
amend  the  declaration,  so  as  to  state  tbat 
the  brake  wheel  was  on  the  end  of  the  gon- 
dola car,  and  that  In  setting  the  brake  on  tbe 
gondola  car  plaintiff  stood  with  one  foot  on 
the  bumper  or  platform  of  the  flat  car,  with 
his  back  to  the  lumber  of  that  car,  and  tbe 
other  foot  on  the  gondola  car,  and  that  when 
he  was  attempting  to  set  the  'brake  on  tbe 
end  of  the  gondola  car  the  impact  of  the  cars 
shifted  the  lumber  on  the  flat  car  and  crush- 
ed plaintiff  against  the  brake  wheel  on  the 
end  of  the  gondola  car. 

It  will  be  noticed  that  under  the  original 
declaration  the  Impact  of  the  cars  would 
take  the  lumber  of  the  flat  car  away  from  the 
brake  wheel  on  that  car,  so  that  the  proofs 
would  make  no  case  under  that  declaration, 
and,  If  plaintiff  was  to  have  any  standing  In 
court  under  the  proofs,  an  amendment  shoTV- 
ing  he  was  setting  the  brake  on  the  end  of 
the  gondola  car  at  the  time  of  the  accident 
was  necessary.  When  counsel  stated  they 
were  not  prepared  to  meet  the  new  situation 
presented  by  the  amended  declaration,  we 
think  a  continuance  shoald  have  been  grant- 
ed. See  Ruscyk  v.  Detroit  United  Railway, 
180  Mich.  399,  147  N.  W.  514. 

The  other  assignments  of  error  do  not  call 
for  discussion,  as  they  are  either  not  well 
taken  or  wUI  not  arise  on  the  new  trial. 

For  tbe  reason  stated,  the  judgment  is  re- 
versed, and  a  new  trial  granted. 

This  case  was  originally  assigned  to  Jus- 
tice McALVAY. 


SILVEBSTONB  v.  LONDON  ASSUR.  COR- 
PORATION. SAME  V.  NORTHERN  AS- 
SUR, CO.,  LIMITED,  OF  LONDON. 
SAME  V.  SOVEREIGN  FIRE  ASSUR. 
CO.,  OP  CANADA.     (No.  308.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  iNsnRANCK  e=3668— Actions  on  Pouciks 
—Questions  fob  Juht. 

In  an  action  on  fire  insurance  policies  on 
the  stock  and  fixtures  in  one  of  two  stores  con- 
ducted by  plaintiff,  defended  on  the  grounds  cl 
willful  burning  and  willful  false  swearing,  plain- 
tiff claimed  that,  before  opening  the  second  of  such 
stores,  he  had  certain  goods  stored  in  a  bam 
and  his  dwelling  house,  and  that  these  gooda 
were  not  covered  by  financial  statements  made 
by  him.  Held  that,  while  it  was  extraordinaiy 
that  plaintiff  should  have  minimiied  his  assets, 
the  existence  of  this  reserve  stock  was  a  qaestioa 
of  fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  §{  1556,  1732-1770;  Dec.  Dig.  ^ 
668.] 

2.  New  Tbiai.  «=»78— Rxvikw— Qxtkstioiis  of 
Faci. 

In  determining  whether  a  verdict  was  so 
against  the  overwhelming  weight  of  the  evidence 
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as  to  make  th«  denial  of  a  new  trial  erroneons, 
tlje  fact  tliat  two  disinterested  juries  have  reach- 
ed the  same  result,  though  not  necessarily  con- 
trolling, is  significant 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  fi  16^-165 ;    DecTbig.  <&=»78.] 

3.  Trial  «=92e0— Instbdctions  Covxbed  bt 
Those  Given. 

In  an  action  on  fire  insurance  policies  de- 
fended on  the  grounds  of  willful  burning  and 
willful  false  swearing,  defendants'  requested  in- 
structions that  if  plaintiff  included  in  his  proofs 
of  loss  articles  not  in  his  store  at  the  time  of 
the  fire,  with  intent  to  defraud,  or  if  he  included 
an  exaggerated  statement  as  to  the  loss  with 
such  intent,  he  could  not  recover.  The  court  at 
defendants'  request  charged  that  the  burden  was 
on  plaintiff  to  satisfy  the  jury  as  to  what  was 
there ;  that  it  was  for  the  jury  to  say  whether, 
at  the  time  of  the  fire,  the  items  of  property  de- 
scribed in  the  proofs  of  loss  were  there ;  and 
that  if  they  were  not  all  there  at  such  time,  and 
plaintiff  knew  this  when  he  presented  his  proofs 
of  loss,  the  verdict  should  be  for  defendants, 
though  some  of  the  goods  were  there,  and  that, 
if  plaintiff  purposely  committed  fraud  by  his 
proofs  of  loss  or  swore  falsely  therein  or  as  to 
the  origin  of  the  fire  or  the  value  of  the  goods 
in  the  store  or  while  the  insurance  was  in  force, 
such  statements  avoided  the  polieiea.  Held,  that 
the  requested  instructions  were  sabstantially 
covered  by  the  instructions  given. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f§  651-«59;   Dee.  Dig.  «=9260.] 

4.  Tbiai  ©=296— Instructions— Cbedibilitt 
OF  WiTNESsEa— Singling  out  Witnesses. 

In  an  action  on  fire  insurance  policies  de- 
fended on  the  ground  of  willful  false  swearing, 
defendants  requested  an  instruction  that  in  de- 
termining whether  plaintiff  purposely  swore 
falsely,  the  jury  should  consider  his  candor,  his 
general  attitude,  his  desire  to  lay  the  facts  be- 
fore the  jury,  and  the  reasonableness  of  liis  sto- 
ry. The  court  charged  that  the  credibility  of 
witnesses  and  the  weight  of  tlie  evidence  were 
solely  for  the  jury ;  that,  if  they  were  convinced 
that  any  witness  had  intentionally  given  false 
testimony,  they  had  a  right  to  reject  his  entire 
evidence,  if  they  believed  him  nnworthy  of  belief, 
and  could  separate  truth  from  nntrntb  and  give 
such  weight  to  the  evidence  as  they  believed  it 
deserved.  Held  that  in  view  of  this  charge,  it 
was  not  error  to  refuse  to  single  out  a  particu- 
lar witness,  as  was  done  by  the  requested  in- 
struction. 

VEA.  Note.— Fmr  other  cases,  see  Trial,  Cent 
mg.  U  70&-713,  715,  716,  718;    Dec  Dig.  «=> 

&   TBIAL  «S>244  —  INSTBUCTIOMS  —  SlNOURO 

OUT  Testimont. 

In  an  action  on  fire  insurance  policies,  de- 
fended on  the  ground  of  willful  false  swearing, 
defmdaiit  requested  an  instruction  that  if  tne 
burned  area  was  entirely  too  small  to  contain 
any  such  amount  of  goods  of  the  cost  claimed  in 
the  proofs  of  loss  to  nave  been  totally  destroyed, 
and  tliat  plaintiff  intentionally  in  tiis  proofs  ot 
loss  exaggerated  the  amount  and  cost  of  the 
goods  destroyed,  the  verdict  must  be  for  defend- 
ants. Held,  that  this  was  an  attempt  to  single 
out  a  particular  feature  of  the  evidence  as  to 
whether  a  certain  portion  of  the  burned  store 
could  contain  a  certain  amount  of  goods,  and 
the  instruction  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  677-581 ;    Dec.  Dig.  fi=»244.] 

&   TXIAI.  «S9317— CoUlfUNICATIONa  WITH  Ju> 

■s— Waivkb  or  Ebkobs. 

After  the  retirement  of  a  Jury,  they  sent 
word  that  they  desired  to  see  certain  exhibits. 
The  judge  thereupon  returned  to  the  courtroom 


from  Us  home,  but,  being  unaUe  to  locate  de- 
fendants' counsel,  instructed  the  officer  to  tell 
the  foreman  of  the  jury  that  he  could  not  send 
the  desired  exhibits.  Defendants'  counsel  subse- 
quently appeared  and,  though  informed  of  what 
had  taken  place,  made  no  objection.  Held  that 
by  failing  to  object  be  waived  any  irregularity 
in  the  manner  of  sending  the  communication  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  751,  762;    Dec.  Dig.  «=>317.] 

7.  Appeal  and  Ebbob  «=9l06&— Trial  «s»307 
— Deliberations  of  Juby— Taking  Exhib- 
its TO  Jury  Room. 

In  an  action  on  fire  insurance  policies  de- 
fended on  the  ground  of  willful  false  swearing, 
defendants'  counsel  asked  that  one  of  the  jurors 
take  an  inventory  book  to  make  a  comparison 
I  as  to  whether  certain  goods   claimed   to  have 
been  destroyed  were  inventoried.     Plaintiff  ob- 
•  jected,  and  the  court  suggested  that  the  invento- 
I  ry  could  be  taken  to  the  jury  room,  and  counsel 
thereupon  proceeded  to  make  his  own  compari- 
sons ot  various  items.    Plaintiff  objected  to  the 
I  exhibits  being  taken  by  the  jury,  and  the  court . 
;  excluded   theni,   and   defendants    counsel   then ' 
i  claimed  that  in  his  argument  he   would   have 
,  pressed  the  matter  a  little  stronger,  except  for 
the  court's  suggestion  that  the  jury  could  take 
the  inventory.    It  aijpeared  that,  as  the  exhibits 
were  received  in  evidence,  their  contents  were 
reproduced  upon  large  sheets  of  mauila  paper 
hung  upon  a  blackboard,  and  that  a  summary  in 
plain  figures  was  also  made  on  the  blackboard, 
and  the  court,  on  a  motion  for  a  new  trial,  found 
that  the  jury  were  fully  informed  as  to  the  in- 
ventories and  other  exUibite,  and  did  not  need 
the  exhibits  in  considering  the  case.    Held,  that 
there  was  no  prejudicial  error  or  abuse  of  dis- 
cretion in  refusing  to  permit  the  jury  to  take 
such  exliibite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  4136.  4138.  4139;  Dec  Dig. 
€=>1069;  Trid,  Cent  Dig.  tS  732-787;  Dec. 
Dig.  e=>307.] 

Error  to  Circuit  Court,  St  Clair  County; 
Harvey  Tappan,  Judge. 

Three  actions  by  Morris  M.  Sllverstone 
against  the  London  Assurance  Corporation, 
the  Northern  Assurance  Company,  Limited, 
of  London,  and  the  Sovereign  Fire  Assur- 
ance Company  of  Canada.  From  a  Judgment 
for  plaintUT,   defendants  appeal.     Affirmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  MOORE,  STONE,  OSTBANDER, 
BIRD,  and  STEERE,  JJ. 

Selling  &  Brand,  of  Detroit,  and  James  A. 
Mulr,  of  Port  Huron,  for  appellants.  Walsh 
&  Walsh,  of  Port  Huron,  for  appellee. 

KUHN,  J.  These  cases  had  the  considera- 
tion of  this  court  In  an  opinion  written  by 
Mr.  Justice  Stone,  reported  In  176  Mich. 
525,  142  N.  W.  776.  Having  been  reversed, 
on  the  new  trial  the  Jury  again  found  in 
favor  of  the  plaintiff  for  the  full  amount 
claimed.  An  examination  of  tills  opinion 
vrlll  disclose  the  claims  of  the  parties.  On 
the  new  trial,  as  on  the  trial  before,  the 
testimony  was  very  voluminous. 

[1]  In  the  brief  of  counsel,  in  support  of 
the  contention  that  the  verdict  was  against 
the  overwhelming  weight  of  the  evidence, 
considerable    reliance   is    placed   upon   the 
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proposition  that  the  plaintiff.  In  maklntr  the 
numerous  statements  with  reference  to  bis 
financial  condition  with  banlcs  and  conuner- 
dal  agencies,  did  not  include  his  claimed 
reserve  stock,  and  that  therefore  it  should  be 
determined  by  this  court  that,  as  a  fact,  no 
such  reserve  stock  existed.  It  may  be  said 
that  it  Is  a  strange  and  extraordinary  cir- 
cumstance that.  In  seeking  tbe  establishment 
of  credit,  the  plaintiff  should  have  minimiz- 
ed his  property  assets,  and  thus  obtained  less 
credit  than  he  might  have  been  entitled  to  If 
a  true  statement  of  his  property,  as  claimed 
by  him,  had  been  made.  However,  the  ques- 
tion of  the  existence  of  this  reserve  stock 
and  the  plaintiff's  representations  with 
reference  thereto  were  questions  of  fact  for 
the  Jury. 

It  appears  that,  before  the  last  insurance 
was  placed  upon  this  stock,  Mr.  Homer 
'  McGraw,  the  agent  who  wrote  the  Insurance, 
accompanied  by  Mr.  Elngland,  a  special  agent 
who  bad  been  in  the  insurance  business  for 
many  years.  Inspected  the  premises  and  the 
risk.  Testimony  additional  to  that  had  on 
the  previous  trial  as  to  these  statements 
made  to  the  banks  was  introduced  on  this 
trial.  But,  after  a  careful  review  of  the 
record,  we  are  not  satisfied  that  the  verdict 
was  so  against  the  overwhelming  weight  of 
the  evidence  as  to  make  it  error  for  the 
trial  Judge  to  have  denied  the  motion  for  a 
new  trial  based  on  that  ground.  As  was  said 
by  Mr.  Justice  Bird,  in  Marx  &  Sons  v.  King, 
177  Mich.  662,  at  page  665,  144  N.  W.  653, 
at  page  654: 

"But  we  are  of  the  opinion  that  the  additions 

to  the  testimony  did  not  so  change  the  situa- 
tion as  to  remove  the  question  from  the  domain 
of  fact.  It  was  still  a  question  for  the  jury,  as 
there  was  conflicting  testimony  which,  if  believ- 
ed, would  justify  the  verdict. 

[2]  Two  Juries,  duly  qualified  and  disin- 
terested, so  far  as  it  appears,  have  reached 
the  same  result,  and  as  was  said  by  Mr. 
Justice  Steere  in  Krouse  v.  D.  U.  R.,  170 
Mich.  438,  at  page  442, 136  N.  W.  434,  at  page 
436: 

"While  not  necessarily  controlling,  this  is  sig- 
nificant The  court  will  only  interfere  when  a 
verdict  is  so  manifestly  contrary  to  the  over- 
whelming weight  of  evidence  and  so  palpably 
wrong  as  to  force  tbe  conviction  that  it  was  the 
result  of  either  passion  or  prejudice  or  a  dense 
iBcapadty  to  analyse  testimony  and  discern  the 
truth." 

See,  also,  tbe  following  recent  decisions  of 
this  court:  Gardiner  v.  Courtrlght,  165 
Mich.  54,  130  N.  W.  322;  Fike  ▼.  P.  M.  R. 
R.  Co.,  174  Mich.  167,  140  N.  W.  692;  Druck 
V.  Antrim  lime  Co.,  177  Mich.  364,  143  N.  W. 
69 ;  McGary  t.  Bulck  Motor  Co.,  148  N.  W. 
722. 

The  following  requests  to  charge  were 
submitted  to  the  trial  court  by  defendants' 
counsel  and  refused: 

"(6)  If  you  believe  from  the  evidence  that  the 
plaintiff  included  In  his  proofs  of  loss  articles 
of  property  not  in  the  store  at  the  time  of  the 
fire,  with  the  intent  to  defraud  the  companiesi 


this  would  avoid  the  poHclea.  and  the  plaintiff 
cannot  recover  in  these  suits. 

"(7)  In  determining  whether  plaintiff  purpose- 
ly swore  falsely  in  his  proofs  of  loss  or  before 
the  notary,  it  is  year  dnty  to  consider  his  can- 
dor or  lack  of  candor,  his  general  attitude  as  a 
witness,  and  his  desire  or  lack  of  desire  to  lay 
the  facts  fully  before  you,  and  the  reasonable- 
ness of  his  story.  •  *  •  If  you  find  that 
plaintiff  included  in  his  proofs  of  loss  an  exag- 
gerated statement  as  to  the  amount  of  loss  re- 
sulting from  the  fire,  with  intent  to  defraud  the 
companies,  this  would  avoid  the  policies,  and  the 
plaintiff  cannot  recover  in  these  suits." 

"(11)  "If  you  find  that  tbe  burned  area  was 
entirely  too  small  to  contain  any  such  amonnt 
of  goods  of  the  cost  claimed  in  the  proofs  of 
loss  to  have  been  totally  destroyed,  and  that 
plaintiff  intentionally,  in  his  proof  of  loss,  ex- 
aggerated the  amount  of  and  cost  of  the  goods 
claimed  to  have  been  totally  destroyed  (^,243), 
your  verdict  must  be  for  defendants." 

[3]  We  believe  that  the  sixth  request  to 
(diarge  was  given  in  substance  by  the  giving 
of  defendants'  twelfth  request  to  charge, 
which  read  as  follows: 

''The  burden  is  on  the  iflaintiff  to  satisfy 
you  what  waa  there.  (I  suppose  that  means 
what  goods  were  there.)  Tou  are  to  say  wheth- 
er there  waa  there,  at  the  time  of  the  fire,  the 
items  of  property  which  are  described  in  the 
plaintiff's  proofs  of  loss.  If  they  were  not  all 
there  at  the  time  of  the  fire,  and  yon  are  con- 
vinced that  plaintiff  knew  it  when  he  presented 
his  proofs  of  loss,  then  your  verdict  must  be 
for  the  defendants,  even  though  some  of  the 
goods  were  there.". 

The  court  also  said: 

"If  you  find  from  the  proofs  that  the  plain- 
tiff purposely  committed  fraud  by  means  oC 
bis  proofs  of  loss  or  any  other  material  proote 
or  proceedings,  or  swore  falsely  therein,  or 
swore  falsely  as  to  the  origin  of  the  fire  or  aa 
to  the  amount  of  value  of  the  stock  or  fixtures 
he  had  in  the  store  at  450  Gratiot  avenue  at 
the  time  of  tbe  fire,  or  while  this  insurance  was 
in  force,  then  said  false  and  fraudulent  state- 
ments void  the  policies  in  question.  If  this  be 
your  finding,  your  verdict  must  be  rendered  in 
fa«or  of  the  defendant  eompaniea." 

With  reference  to  the  defendants'  seventh 
request  to  charge,  It  will  be  noted  that  it  la 
In  two  sections.  The  substance  of  the  second 
section  was  given  In  tbe  portUxi  of  tbe  cluirge 
above  quoted. 

[4]  The  first  section  of  the  request  at- 
tempts to  single  out  the  plaintiff  from  tbe 
other  witnesses,  and  requests  the  Jury  to  con- 
sider bis  candor  or  lack  of  candor,  bis  gen- 
eral attitude,  as  a  witness,  his  desire  or  lack 
of  desire  to  lay  tbe  facts  before  them,  and 
tbe  reasonableness  of  bis  story.  The  court, 
in  his  charge,  gave  the  following  general  in- 
struction as  to  the  credibility  of  witnesses : 

"Tou  are  further  instructed  that  the  credi- 
bility of  witnesses  and  the  weight  of  the  evi- 
dence are  matters  for  your  determination  sole- 
ly. If,  during  the  trial,  you  are  convinced  that 
any  witness  has  intentionally  given  false  tes- 
timony, you  have  the  right  to  reject  the  entire 
evidence  of  that  witness,  if  yon  believe  tbe  wit- 
ness unworthy  of  belief.  You  also  have  the 
right  to  separate  truth,  if  any,  from  untruth,  if 
any,  and  give  such  weight  or  credence  to  the 
evidence  as  yon  believe  it  deserves." 

In  view  of  the  general  charge  above  quoted 
from,  we  do  not  think  It  waa  error  for  tbe 
court  to  refuse  to  single  oat  a  particular  vlt- 
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neas.  See  Fruer  ▼.  Haggerty.  86  Mich.  S21, 
48  N.  W.  61& 

IS]  Neither  do  we  think  it  was  error  for 
the  court  to  have  refused  defendantB'  elev- 
enth request  to  charge,  which  was  also  an  at- 
tempt to  single  out  a  particular  feature  of 
the  evidence  which  was  disputed — as  to 
whether  a  certain  portion  of  the  store  could 
have  contained  a  certain  amount  of  goods  or 
not.  We  Iiave  carefully  examined  the  entire 
charge  of  the  court,  and  are  satisfied  tliat 
the  issues  here  involved  were  fairly  and  im- 
partially submitted  to  the  Jury  with  a  cor- 
rect statement  of  the  general  rules  of  law 
applicable  thereto. 

During  the  defendants'  argument  to  the 
jury,  In  an  effort  to  show  discrepancies  be- 
tween the  original  Invoices  of  certain  goods 
and  the  Inventory  of  his  stodt  made  by  the 
plaintiff,  and  in  order  to  show  that  the  claim 
made  by  plaintiff  that  a  certain  amount  of  his 
reserve  stock  had  not  been  inventoried  was 
false,  and  in  fact  that  everything  he  had 
was  inventoried,  the  following  occurred : 

"Mr.  Selling:  I  am  going  to  ask  one  of  you 
gentlempn  to  take  the  inventory  book — 

"Mr.  Walsh :  I  object  to  any  such  procedure. 

"Mr.  Selling:  I  want  the  jury  to  take  this 
exhibit  and  see  with  me  whether  that  which  this 
man  claims  was  never  Inventoried  and  was 
part  of  his  reserve  stock,  whether,  as  a  matter 
of  fact,  it  was  not  inventoried  and  everything 
he  had  was  inventoried. 

"Court :  That  will  necessitate  eadi  Joror  hav- 
ing that  in  his  hand  at  the  time  you  are  making 
the  comparison.  Tou  may  make  the  compari- 
son yourself,  and,  if  jou  wish  to,  you  can  give 
them  the  inventory  to  take  to  the  jury  room 
with  tbent. 

"Mr.  SelUng:  AU  right.  All  right,  gentlemen, 
if  you  will  collect  around  here  so  you  can  see. 

"Court :  No,  they  can  take  it  to  the  jury  room 
and  see  it  later. 

-'Mr.  Selling:  Can  It  at  this  time  caU  a^ 
tention  to  iL  what  it  is? 

"Court:  Xes,  but  I  do  not  want  to  wait  to 
pass  that  around  to  each  jnror. 

"Mr.  Selling:  I  do  not  intend  to  pass  it 
around,  if  the  court  please.  I  want  them  to 
■ee  it.  If  tli^  will  come  liere,  I  will  show 
the  bills  on  page  18.  This  Is  his  inventory  of 
JannaiT,  1910,  pages  18  and  19.  I  will  take 
page  18  now,    etc. 

Thereupon  ooonsd  proceeded  to  make  bis 

own  comparisons  of  various  items,  and  occu- 
pied the  entire  time  allotted  to  him  for  argu- 
ment on  behalf  of  the  defendanta  At  the 
conclusion  of  the  arguments,  the  following 
took  idace: 

"Mr.  SeUing:  How  about  the  exhibits?  Are 
they  going  to  the  jury? 

"Court:  It  is  Just  as  you  gentlemen  agree. 

"Mr.   Selling:  How  about  that,  Mr.  Walsh? 

"Mr.  Walsh:    No. 

"Mr.  Selling:  Tour  honor,  I  did  not  press  my 
argument  on  tliose  exhibits,  relying  upon  your 
honor's  statement  tliat  they  would  go  to  the 
jury. 

"Court:  I  made  the  suggestion  tliat  the  jury 
should  not  take  the  time  in  looking  at  that, 
but  in  place  of  that  you  send  them  to  the  jury 
room. 

"Mr.  Selling:  In  my  argument  I  would  have 
pressed  it  a  little  stronger  and  would  have  had 
them  around,  if  your  honor  had  not  said  that 
would  be  done. 

"Mr.  Selling :  I  want  to  except  to  the  refusal 


of  the  court  to  permit  the  exUbtts  to  go  to 

the  jury." 

After  the  Jury  had  retired,  they  sent  word 
to  the  court  officers  that  they  desired  to  see 
certain  of  the  defendants'  exhibits.  As  to 
what  then  occurred  may  best  be  gathered 
from  the  reasons  given  by  the  trial  court  In 
his  denial  of  a  motion  for  a  new  trial,  in 
which  he  said: 

"Causes  14,  16,  16,  17,  and  18  relate  to  the 
matter  of  procedure  m  failing  to  send  exhibits 
to  the  Jury  room  at  the  close  of  argument  and 
after  the  cause  had  been  submitted  to  the  jury. 

"Counsel  for  defendants  apparently  bases 
these  several  reasons  npon  defendants  exhibit 
attached  to  his  motion — a  letter  of  the  court 
addressed  to  counsel  for  defendant  under  date 
of  December  23,  1913.  This  is  a  private  letter 
to  counsel  from  the  presiding  judge,  and  neces- 
sarily not  a  complete  finding  as  to  the  circum- 
stances pertaining  to  the  inventory  and  ex- 
hibits mentioned  therein. 

"During  the  trial  the  entire  contents  of  the 
inventorv  of  January  16,  1010,  other  invento- 
ries, and  all  exhibits  received  in  evidence  were 
placed  before  the  jury  over  and  over  again 
with  the  most  minute  detail.  As  these  exhibits 
were  received  in  evidence,  including  the  in- 
ventory in  question,  Mr.  Selling,  counsel  for 
defendants,  reproduced  their  contents  l>efore  the 
jury  npon  large  sheets  of  manila  paper  bung 
upon  a  blackboard,  in  heavy  writing  and  large 
figures  made  with  black  crayon.  He  also  made 
a  summary  of  these  in  plain  figures  on  the 
blackboard.  By  these  means,  and  by  means  ot 
the  examination  of  the  witoesses  ,as  the  in- 
ventories and  exhibits  were  received  in  evidence, 
the  jury  were  fully  informed  as  to  the  inven- 
tories and  exhibiTs,  their  character,  purport, 
and  what  council  claimed  for  them,  Excluding 
the  affidavits  of  jurors  in  opposition  to  the  mo- 
tion and  concerning  these  exhibits,  it  is  my 
conclusion  that  the  jurors  were  so  fully  in- 
formed as  to  the  inventories  and  exhibits  in 
question  that  it  was  not  necessary  that  these 
should  have  been  furnished  them  while  they 
were  considering  the  case,  notwitltstanding  the 
fact  the  court  intended  to  send  such  exiliibts  as 
should  oe  agreed  upon  to  the  jury  room  at  the 
close  of  the  argument 

"As  to  what  transpired  after  the  case  had 
been  submitted  to  the  jury,  the  following  are 
the  facts:  At  the  close  of  the  arguments  Mr. 
Selling  left  the  courtroom  for  Detroit,  leaving 
Mr.  Muir,  of  counsel,  in  charge  for  defendants.. 
Some  time  after  the  jury  had  had  their  supper, 
and  while  the  court  was  at  his  residence,  the 
court  officer  informed  the  court  by  phone  that 
the  jury  had  called  for  an  inventory  and  other 
exhibits.  He  was  directed  to  call  Mr.  Muir 
and  Mr,  Walsh  at  once,  and,  when  the  court 
arrived  at  the  courtroom  about  half  an  hour 
later,  he  informed  the  court  tlmt  he  had  done 
Bo,  and  found  that  Mr.  Muir  was  at  a  theater; 
that  he  had  called  by  phone  for  Mr.  Muir  at 
the  theater  but  was  informed  by  those  at  the 
ticket  office  that  they  could  not  get  him.  Mr. 
Walsh  was  in  the  courtroom.  He  then  still 
claimed  that  the  exhibits  should  not  go  to  the 
jury,  and  added  that,  if  the  court  allowed  the 
defendants  to  select  and  send  in  exhibits  to  the 
jury,  be  should  select  other  exhibits  and  insist 
upon  these  being  sent  to  the  jury.  Mr.  Walsh 
waited  a  considerable  time,  probably  nearly  or 
quite  half  an  hour,  for  Mr.  Muir's  appearance, 
and  then  left  the  courtroom  and  did  not  retom 
thereafter.  The  court  tlien  instructed  the  court 
officer  to  inform  the  foreman  of  the  jury  that 
tlie  court  could  not  send  in  the  exhibits  asked 
for,  which  he  afterwards  informed  the  court  he 
had  done.  No  other  message  or  instruction  was 
sent  to  or  given  the  jury  by  the  court  or  court 
officer.  Soon  after  this  was  done,  Mr.  Muir 
appeared  at  the  courtroom  and  was  informed 
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by  the  oonrt  of  all  tbat  had  taken  place.  He 
stated  that  he  woold  consent  that  ajl  exhibits 
be  given  the  jury,  and  after  a  short  time  he  also 
left  the  courtroom.  At  the  time  that  Mr. 
Walsh  was  in  the  courtroom,  and  also  when 
Mr.  Muir  was  present,  the  court  had  no  knowl- 
edge as  to  the  whereabouts  of  the  exhibits.  Mr. 
Muir  did  not  call  for  them  nor  request  the 
court  to  send  for  them.  He  raised  no  objec- 
tion to  what  had  been  done,  made  no  request 
that  the  jury  be  called  for,  and  made  no  re- 
quest that  the  court  stenographer  be  called  to 
make  a  record  of  the  proceedings,  or  to  record 
objections  or  exceptions  to  anything  that  had 
been  done." 

[6]  Complaint  is  made  as  to  tbe  coarse  of 
procedure  adopted  by  the  trial  court  in  send- 
ing his  communication  to  the  Jury,  viz.,  in- 
structing the  court  officer  to  inform  the  fore- 
man of  tbe  Jury  tbat  the  court  officer  could 
not  send  in  ttie  exhibits  asked  for. 

It  will  be  noticed  from  the  findings  of  tbe 
court  tbat,  wben  Mr.  Muir  was  present  In 
tbe  court,  be  was  informed  of  all  tbat  bad 
taken  place,  and  raised  no  objection  to  what 
bad  been  done,  and  made  no  request  that  tbe 
Jury  be  called  for;  nor  was  any  request 
made  that  the  stenographer  be  called  to  make 
a  record  of  the  proceedings,  or  to  record  ob- 
jection or  exceptions  to  anything  that  had 
been  done.  We  tbink  that  the  failure  of 
counsel  to  make  proper  objection  to  tbe 
course  taken  by  the  trial  Judge  at  the  time 
that  bis  attention  was  called  to  it  was  a 
waiver  of  any  Irregularity  in  tbe  proceeding. 
What  was  said  by  Mr.  Justice  Moore  in  Le 
Beau  V.  Telephone  Construction  Co.,  109 
Mich.  302,  at  page  305,  67  N.  W.  339,  at  page 
340,  is  also  applicable  here: 

"In  the  case  at  issue,  counsel  made  no  ob- 
jection to  the  course  taken  by  the  circuit  judge 
until  the  verdict  was  rendered.  It  seems  to  be 
pretty  well  settled  that,  after  one  has  knowl- 
edge of  an  irregularity,  he  cannot  remain  silent, 
and  take  his  chances  of  a  favorable  verdict, 
and  afterwards,  if  tbe  verdict  goes  against  him, 
base  error  npon  it.  2  Thomp.  Trials,  p.  1976. 
If  the  action  of  the  trial  court  was  irregular, 
tbe  irregularity  was  waived  by  making  no  ob- 
jection until  after  tbe  verdict  was  rendered." 

[7]  Tbe  general  rule  in  this  state  seems 
to  be  tbat  it  la  within  the  discretion  of  tbe 
trial  court  to  allow  exhibits  to  be  taken  to 
tbe  Jury  room.  Tubbs  v.  Insurance  Co., 
84  Mich.  616,  655,  48  N.  W.  296;  Walker  v. 
Newton,  130  Mich.  576,  90  N.  W.  328;  Fat- 
reU  V.  Haze,  157  Mich.  874,  379,  122  N.  W. 
197.  And  in  Bulen  v.  Granger,  63  Mich.  3U, 
317,  29  N.  W.  718,  tbe  statement  is  made  that 
tbe  general  rule  Is  against  tbe  practice  of 
sending  exhibits  to  tbe  Jury,  where  objection 
Is  made,  and,  if  this  court  is  satisfied  that 
prejudice  resulted  therefrom,  no  hesitation 
should  be  bad  in  reversing  tbe  case. 

In  view  of  tbe  record  here  made,  should  it 
be  said  that  prejudicial  error  was  caused  by 
the  failure  of  the  trial  Judge  to  allow  tbe  ex- 
hibits to  go  into  the  Jury  room?  As  it  is 
fundamental  tbat  the  Jury  are  to  receive  the 
testimony  in  open  court  (Chadwick  v.  Cbad- 
wick's  Estate,  52  Mich.  549,  18  N.  W.  .^.tO), 


and  as  It  conclusively  appears  from  the  find- 
ings of  tbe  trial  Judge  above  set  forth  tbat 
much  time  was  consumed  by  counsel  with 
reference  to  these  exbiblts,  their  contents 
were  produced  before  tbe  Jury  npon  large 
sheets  of  manlla  paper,  hung  npon  a  black- 
board. In  heavy  writing  and  large  figures 
made  with  black  crayon,  and  tbey  were 
properly  and  fully  exhibited  to  tbe  Jury,  so 
that  they  completely  understood  their  con- 
tents, character,  and  purport,  and  what  coun- 
sel claimed  for  them;  and  furthermore  that, 
at  tbe  time  tbe  statement  was  made  by  the 
court  to  counsel  as  to  having  the  exhibits  tak- 
en Into  tbe  Jury  room,  counsel  went  fully 
into  tbe  comparisons  between  tbe  inventory 
and  the  invoices  and  consumed  tbe  entire 
time  allotted  to  him  for  argument  We  are 
not  satisfied  tbat  any  prejudice  resulted  to 
the  defendants  as  a  result  of  the  refusal  of 
tbe  circuit  Judge  to  send  the  exhibits  into 
tbe  Jury  room,  or  that  there  was  any  abuse 
of  discretion  on  the  part  of  the  Judge  In  bis 
refusal  to  do  so. 

Finding  no  reversible  arot  in  the  record, 
tbe  Judgment  of  the  trial  conrt  is  affirmed. 

Tbe  late  Justice  McALVAX  took  no  part  in 
this  decision. 


EDWARDS  V.  THOMAN.     (No.  311.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Bbokeks  «=»S6— Action  fob  CoioaasioNs 

— EVIDEMCB. 

In  an  action  for  a  real  estate  broker's  com- 
mission, evidence  keU  not  sufficient  to  show  that 
defendant  promised  to  pay  plaintiS  such  com- 
missions. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent. 
Dig.  if  116-120;    Dec.  Dig.  «=>86.] 

2.  OONTTRACTs  «=>187— PaomsE  FOB  BKrarrr 
or  Anoxheb— KioHT  OF  Action. 

A  promise,  made  by  one  person  to  another 
for  the  benefit  of  a  third  person,  a  stranger  to 
the  consideration,  will  not  support  an  action 
by  the  latter. 

[EM.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {{  798-807;    Dec.  Dig.  «=>187.] 

3.  BaoKKBs  «S986— Action  fob  CoMKiauoMs 

— BVIDKNCK. 

In  an  action  by  a  real  estate  broker  for 
commission  for  the  sale  of  land,  evidence  held 
insufficient  to  show  that  the  vendor  left  money 
with  defendant  wherewith  to  pay  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  H  116-120;    Dec.  Dig.  «=5>86.] 

Error  to  Circuit  Court,  Ingham  Coonty; 
Chas.  B.  ColUngwood,  Judge. 

Action  by  Danitil  Edwards  against  Fred- 
erick Thoman.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  rendered. 

Argued  before  BROOKE,  C.  J.,  and  KUHX, 
STONE,  OSTRANDER,  BIRD,  MOORE,  and 
STEERB,  JJ. 

Frank  L.  Dodge,  of  Lansing,  for  appellant 
Gardner  &  Hood,  of  Lansing,  for  appellee. 
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BIRD,  3.  Plaintiff  Bdwarda  saed  defend- 
ant In  Justice's  court  to  recover  a  commission 
of  $25  on  the  sale  of  a  land  contract  wbich 
be  negotiated  for  one  Veenstra.  Judgment 
passed  In  both  the  Justice's  and  circuit  courts 
for  the  plaintiff,  and  the  case  Is  here  at  the 
Instance  of  defendant,  who  claims  that  he 
was  entitled  to  a  directed  verdict  because 
there  was  no  evidence  that  the  defendant 
ever  promised  or  became  liable  to  pay  the 
commission. 

The  evidence  disclosed  that  Veenstra,  who 
resided  in  Grand  Rapids,  had  the  title  to 
certain  realty  in  the  city  of  Lansing,  upon 
which  he  had  given  a  contract  of  sale,  and 
that  he  was  desirous  of  disposing  of  his  in- 
terest in  the  property.  The  defendant,  learn- 
ing of  it,  suggested  to  Edwards,  who  was  a 
real  estate  broiler  In  Lansing,  that  if  be 
would  write  to  Veenstra  and  advise  him  that 
he  would  purchase  the  contract  if  a  discount 
of  10  per  cent  was  allowed  thereon  he  would 
pay  him,  for  his  trouble  In  wrltlDg  the  let- 
ter, the  sum  of  $10.  Plaintiff  did  this,  and 
Veenstra  at  once  came  over  to  Lansing  and 
closed  the  deal  directly  with  defendant,  in 
the  absence  of  plaintiff.  Veenstra  Informed 
defendant,  when  the  deal  was  being  closed, 
that  plaintiff,  Edwards,  claimed  $25  CMumls- 
sion,  and  be  should  expect  blm,  the  defMid- 
ant,  to  pay  it 

[1]  We  are  unable  to  find  in  the  record  any 
testimony  of  a  promise  on  the  part  of  de- 
fendant to  pay  the  commission  to  either 
Veenstra  or  Edwards.  Veenstra  recognized 
that  be  owed  Edwards  $25  as  commission  on 
the  deal,  and  he  said  to  defendant  that  be 
expected  him  to  pay  it,  but  It  does  not  ap- 
pear that  defendant  consented  to  pay  it,  and 
Veenstra  does  not  testify  that  he  did  so  con- 
sent, and  we  do  not  understand  that  It  Is 
cflalmed  that  defendant  promised  Edwards 
anything  concerning  it 

[21  But  if  we  assume,  as  counsel  argues, 
that  the  testimony  shows  tbat  defendant 
promised  Veenstra  tiiat  he  would  pay  Ed- 
wards the  commission,  the  case  Is  made  no 
better  for  the  plaintiff.  This  state  of  facts 
brings  the  case  squarely  within  the  rule  that 
a  promise  made  by  one  person  to  another  for 
the  benefit  of  a  third  person,  a  stranger  to 
the  consideratioo,  will  not  supi>ort  an  ac- 
tion by  the  latter.  Plpp  ▼.  Reynolds,  20  Mich. 
88;  Hidden  v.  Chappel,  48  Mich.  527,  12  N. 
W.  687;  Edwards  v.  Clement,  81  Mich.  613, 
45  N.tW.  U07;  Hunt  ▼.  Strew,  39  Mich.  868; 
Wheeler  v.  Stewart,  94  Mich.  446,  64  N.  W. 
172;  Linneman  v.  Est  of  Moross,  98  Mich. 
178,  67  N.  W.  103,  39  Am.  St  Rep.  628;  Ran- 
daU  ▼.  Detroit,  etc.,  Ry.  Co.,  134  Mich.  493, 
96  N.  W.  567.  If  defendant  promised  Veen- 
stra that  he  would  pay  Edwards  the  commis- 
sion, the  promise  mnst  be  enforced  by  Veen- 
stra, and  not  by  Edwards.  It  is  therefore  ob- 
vious that  if  we  accept  plalntifT's  theory  of 


the  evidence,  no  recovery  can  be  had'  by  Mm 
against  the  defendant 

[S]  Another  claim  of  plaintiff  is  that  Veen- 
stra, In  closing  the  deal  with  defendant  left 
$25  with  him  to  pay  to  Edwards.  If  it  is 
true  that  defendant  has  money  in  bis  hands 
belonging  to  Edwards,  be  would  be  under  an 
Implied  obligation  to  pay  it  over  to  him,  and 
if  be  refused,  it  could  be  recovered  in  an 
action  of  assumpsit  but  the  dlfiSculty  with 
this  theory  is  that  there  Is  no  testimony  to 
support  it  The  several  items  which  go  to 
make  up  the  amount  paid  by  the  defendant  to 
Veenstra  correspond  exactly  with  the  con- 
sideration, and  the  item  of  $25  does  not  ap- 
pear among  the  Items  to  be  paid.  We  are 
of  the  oplnlMi  that  the  plaintiff  failed  to 
make  a  case  against  the  defendant,  and  that 
his  motion  for  a  directed  verdict  should  have 
been  granted. 

The  judgment  will  be  reversed,  and  no  new 
trial  ordered. 


SUMNER   V.    EASTERN    MICHIGAN  EDI- 
SON CO.    (No.  288.) 

(Supreme  Court  of  Michigan.     Jojiy  23,  1916.) 

1.  ELEcraiciTY  <S=»19— Action  fob  Injtjbt— > 
Question  fob  Jukt. 

In  an  action  for  damages  for  Injury  to 
plaintiff's  horses  and  harness  from  thdr  con- 
tact with  defendant's  arc  lamp  and  its  con- 
nections lying  in  the  highway,  held,  tbat  the 
condition  and  sufficiency  of  the  rope  from  whidi 
the  lamp  had  been  suspended  were  for  the  jury. 
[Ed.  Note.— Fo>  other  cases,  see  Electricity, 
Cent  Dig.  {  11;  Dec;  Di«.  <s»19.] 

2.  BuKOTRioin  «=»19— Action  fob  Injtjbt— 
Ibbubb— Inbtbucwow. 

In  such  action,  wherein  the- declaration  al- 
leged defendant's  negligence  in  not  maintaining 
a  lamp  so  that  it  could  not  come  down  and  in 
not  keeping  the  rope  suspending  it  in  good  con- 
dition and  repair  so  that  persons  going  under 
it  wouild  not  be  injured,  and  where  there  was 
evidence  that  no  careful  inspection  of  the  rope 
hod  i)cen  made  by  defendant's  employes  for 
12  or  16  years,  and  a  finding  that  the  rop« 
parted  because  of  age  and  the  weight  of  the 
lamp,  an  instruction  that,  if  the  injury  was  dua 
to  the  natural  parting  of  the  rope,  defendant 
was  liable  unless  it  had  recently  inspected  the 
rope  and  found  it  sound  was  not  erroneous  as 
not  wiithin  the  grounds  relied  on  for  a  recovery, 
[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  i  11;    Dec.  Dig.  <S=9l9.] 

3.  Electricity  «=9l9— Action  fob  Injuby— 
Sufficiency  of  Evidence. 

Evidence,  in  such  action,  held  sufficient  to 
sustain  a  judgment  for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  {  11;  Dec.  Dig.  <e=»19.] 

Error  to  Circuit  Court,  Washtenaw  Coun- 
ty;  Edward  D.  Kinne,  Judge. 

Actlcu  by  James  B.  Sumner  against  the 
Eastern  Michigan  Edison  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  Me- 
ALVAY,  KUHN,  MOORE,  STONE,  OSTRAN- 
DBR,  BIRD,  and  STEERE,  JJ. 
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Keena,  lightner,  Oxtoby  &  Oxtoby,  of  De- 
troit, for  appellant.  A.  J.  Sawyer  and  V.  B. 
Van  Amerlngen,  botli  of  Aon  Arbor,  for  ap- 
pellee. 

McAIiTiAT,  T.  Flaintifr  brought  milt 
against  defendant  to  recover  damages  for 
Injuries  to  his  horses  and  harness  caused 
by  their  coming  In  contact  with  one  of  de- 
fendant's arc  lamps  and  the  electrical  con- 
nections therewith  lying  upon  the  highway 
along  which  they  were  passing.  The  trial 
resulted  in  a  yerdict  for  plaintiff,  upon 
which  a  Judgment  was  duly  entered.  De- 
fendant has  removed  the  case  to  this  oonrt 
for  review  upon  a  writ  of  error. 
'  The  material  facts  in  the  case  are  as  fol- 
lows: Plaintiff  was  engaged  in  the  milk 
business  at  Ann  Arbor.  At  6:15  In  the  mora- 
Ing  of  December  25th  one  of  his  teams,  with 
two  of  his  employes,  was  being  driven  along 
South  University  avenue,  when,  taming  into 
EJast  University  avenue,  it  ran  Into  an  arc 
lamp  of  defendant  company,  which,  with  its 
electrical  connections,  was  lying  in  the  Ugh- 
way  on  the  ground,  extinguished.  The  team 
became  entangled  In  the  live  wires  and  was 
shocked,  knocked  down,  and  burned,  and  the 
harness  Injnred. 

Defendant  company  Is  a  public  service  cor- 
poration furnishing  electric  street  lighting 
in  the  city  of  Ann  Arbor  by  a  system  of  arc 
lights.  One  of  its  lamps  was  suspended  at 
the  street  intersection  in  question  in  the  cus- 
tomary manner  upon  a  wire  cable  stretched 
between  two  poles,  at  the  center  of  which, 
over  the  street,  a  pulley  was  clamped, 
through  which  ran  a  rope,  one  end  of  which 
was  attached  to  the  cut-out  box  over  the  arc 
lamp  and  the  other  end  ran  through  a  similar 
pulley  fastened  to  the  pole  at  the  southeast 
comer,  thence  down  the  pole,  where  the  end 
of  the  rope,  which  had  attached  to  it  an  iron 
ring,  was  hooked  over  an  Inverted  iron  step 
driven  into  the  pole.  By  unhooking  the  rope 
from  the  step,  the  lamp  could  be  lowered  for 
cleaning  and  trimming,  and  raised  again  and 
held  In  position  by  hooking  the  ring  in  its 
place.  The  upper  end  of  this  rope  was  loop- 
ed to  a  porcelain  insulator  on  top  of  the  cut- 
out box,  to  which  the  lamp  was  fastened, 
with  an  iron  hook.  The  electricity  was  con- 
ducted through  two  wires  leading  from  the 
poles  to  the  cut-out  box  and  then  f>y  two 
short  wires  to  the  lamp  proper.  The  cut-out 
box  and  lamp  together  were  about  3  feet 
long  and  weighed  about  65  pounds.  The  rope 
suspending  this  weight  was  three-eighths  inch 
woven  cotton  sash  cord  boiled  in  paraffin. 

There  is  no  dispute  in  this  case  but  that 
plaintiff's  property  was  injured,  at  the  time 
and  place  claimed,  by  reason  of  coming  in 
contact  with  the  lamp  and  live  wires.  There 
is,  however,  a  sharp  dispute  in  the  testimony 
as  to  what  caused  the  lamp  to  fall. 

The  theory  of  plaintiff  was  that  the  rope 
broke  and  let  the  lamp  fall  to  the  ground. 
The  two  employes  of  plaintiff,  the  only  eye- 


vltnenea,  who  were  in  charge  of  the  team 
and  wagon  at  the  time  the  injury  to  plain- 
tiff's property  occurred,  gave  testimony  tend- 
ing to  show  that  the  rope  was  broken  above 
the  lamp,  and  a  short  i>iece  was  still  attached 
to  it 

On  the  part  of  defendant  there  was  testi- 
mony given  by  its  employes  who,  at  10  o'clock 
that  morning,  replaced  this  lamp  with  anoth- 
er one,  tending  to  show  that  this  rope  waa 
not  broken;  that  they  found  it  sound  and 
strong  and  that  it  was  used  later,  and  its 
theory  was  that  the  rope  suspending  the 
lamp  did  not  break ;  that  the  lamp  had  been 
unhooked  from  the  pole  and  let  down  into  the 
street  by  a  trespasser. 

At  the  close  of  the  testimony  defendant's 
counsel  moved  for  a  directed  verdict  on  the 
ground  that  the  testimony  did  not  show  any 
actionable  negligence  on  its  part  The  court, 
in  denying  this  motion,  ruled  as  follows: 

"The  only  matter  I  will  submit  to  the  Jury 
will  be  the  question  whether,  nnder  the  evidence, 
the  defendant  was  guilty  of  negligence  in  the 
matter  of  this  rope;  that  is,  whether  or  not 
this  accident  was  due  to  the  Interference  of 
some  third  party  or  to  the  insofficiency  of  tlie 
rope.  Unless  there  is  some  evidence  tending 
to  show  and  satisfy  the  jury  that  this  rope 
parted  while  the  lamp  was  hanging,  there  could 
be  no  recovery  in  this  case.  I  will  leave  that 
to  the  Jury  and  withdraw  all  other  questions 
from  the  case." 

Dafendant  excepted  to  the  rallng  of  tbe 
court  in  denying  its  motion  for  a  directed 
verdict  and  also  to  the  ruling  of  the  coart 
that  the  question  of  the  sufBciency  of  tlie 
rope  would  be  submitted  to  the  Jury.  After 
arguments  of  counsel  in  the  case,  it  was  sub- 
mitted by  tbe  court  to  the  Jury  in  a  very 
brief  charge,  as  follows: 

"I  do  not  think,  and  I  so  instruct  you,  that 
there  is  any  evidence  of  any  negligence  on  the 

?art  of  tbe  defendant  company,  unless  yoa  find 
rom  the  evidence  that  this  accident  was  due 
to  the  natural  parting  of  die  rope;  That  is, 
that  the  rope  had  become  so  <rfd  and  so  worn 
that  it  parted  of  its  own  volition,  or  from  the 
weight  to  which  it  was  attached.  Unless  jroa 
so  find,  I  think  there  should  be  no  verdict  for 
the  i^aintitf  in  this  caacj  It  was  the  duty  of 
the  defendant  in  this  case  to  provide  strong  and 
sound  rope  and  wire  to  securely  hold  the  lamp 
in  question,  to  furnish  good  pulleys  properly 
secured,  and  to  have  the  rope  properly  afiixed 
to  the  rope  (pole).  The  occurrence  of  the  acci- 
dent in  question  raises  no  presumption  of  de- 
fendant's negligence,  but  its  liability  depends 
upon  whether  it  exercised  reasonablenees  in 
keeping  tbe  lamp  properly  secured  and  saspend- 
ed ;  and,  where  an  electric  light  company  main- 
tains lamps  upon  the  streets  for  the  purpose  of 
public  lighting,  it  is  under  the  duty  of  main- 
taining them  in  a  safe  condition,  and,  if  any 
injury  occurs  b.T  the  falling  of  a  li^bt  throufrh 
the  negligence  of  the  company,  it  will  be  liable 
therefor.  If  you'  find  from  the  evidence  that 
this  accident  was  due  to  the  misconduct  or  trea- 
passing  of  a  third  party  (that  is  to  a«y,  if 
you  find  from  the  evidence  that  some  unknown, 
wanton,  reckless,  mischievous,  or  malicious  per- 
son caused  this  accident  as  claimed  by  the  de- 
fendant), then  the  plaintiff  cannot  recover  in 
this  action,  and  your  verdict  stionld  be  for  the 
defendant.  If,  however,  yon  find  from  the  evi- 
dence that  this  accident  was  due  and  was  caas- 
ed  by  Uie  natural  parting  of  the  cope  from  which 
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the  lamp  was  suspended,  then  I  diink  the  de- 
fendant would  be  liable,  unless  the  defendant 
had  duly  inspected  the  rope  and  found  It  sound. 
Every  one  should  haTe  some  sympathy  for  the 
misfortanes  which  have  overtaken  the  plaintiff 
in  this  case,  but  yoQ  will  bear  in  mind  that  the 
defendant  is  engaged  la  discharging  a  duty 
which  is  important  to  the  public,  and  it  should 
be  fairly  and  honestly  dealt  with  in  your  delib- 
erations. If  you  find  for  the  defendant  of 
course  your  verdict  will  be  no  cause  of  action. 
If  you  find  f<>r  the  plaintiff.  I  think,  perhaps, 
there  la  no  very  serions  dispute  about  the 
amount  which  he  would  be  entitled  to  recover. 
It  would  include  injury  to  the  two  horses,  the 
cost  of  repairing  the  harness,  and  the  amount 
for  whidi  he  is  liable  to  the  snrgeon.  Those 
amounts  you  should  include  if  you  find  'or  the 

Elaintifl.    If  yon  find  for  the  defendant  you  will 
nd  no  caose  for  action." 

The  jury  returned  a  verdict  for  plaintiff 
In  the  sum  of  $300.  A  motion  for  a  new  tri- 
al was  made  by  defendant  and  denied  by  the 
court. 

[1]  We  will  consider  the  errors  assigned 
and  relied  upon  by  appellant  In  the  order 
presented  in  its  brief.  The  first  and  second 
may  be  considered  together. 

(1)  It  is  urged  that  the  court  erred  In  aob- 
mlttlng  to  the  jury  the  question  of  the  suffi- 
ciency of  the  lopo. 

(2)  That  the  court  erred  in  submitting  tbe 
question  of  the  condition  of  the  rope  to  the 
Jury. 

The  testimony  on  the  part  of  plaintiff,  as 
already  stated,  tended  to  show  that  the  rope 
which  suspended  the  lamp  bad  broken  a 
short  distance  above  the  place  where  It  was 
fastened  to  the  cnt-out  box  of  the  lamp,  and 
tbe  broken  end,  about  a  foot  or  a  foot  and 
one-half  in  length,  was  found  Immediately 
after  the  accident  attached  to  the  cut-out 
box  to  which  the  lamp  was  hooked.  The  tes- 
timony of  witnesses  for  defendant  tended  to 
sbow  that  the  r<ve  was  Intact  at  10  o'clock 
In  tbe  forenoon  of  tbe  same  day,  when  they 
replaced  tbe  broken  lamp  with  another,  and 
that  tbe  ring  on  the  other  end  of  the  rope 
was  detached  frtmi  the  hook  in  the  pole; 
that  It  was  a  good,  sound  rope  which  defend- 
ant has  used  for  tbe  same  purpose  since  that 
time;  that  defendant's  employes  at  onoe  de- 
tached It  from  the  fallen  lamp  and  attached 
It  to  the  new  one,  where  it  has  since  been 
used.  In  our  opinion,  to  comply  with  appel- 
lant's contention.  It  would  have  been  neces- 
sary for  the  court  to  weigh  all  the  evidence 
in  the  case  upon  the  question  as  to  whether 
tbls  rope  was  broken  with  a  abort  piece  left 
attached  to  the  cat-out  box,  or  whether  it 
was  Intact  and  the  lamp  had  been  dropped  to 
tbe  ground  by  the  rope  being  unhooked  at 
tbe  pole  by  some  unknown  person.  This 
clearly  presented  a  disputed  question  of  fact. 
It  Is  our  opinion  that  tbl?  was  a  question  for 
tbe  jury  and  not  for  the  court  to  determine, 
and  that  the  court  was  not  in  error  in  sub- 
mitting it  to  the  jury  mider  the  instructions 
Siven  In  tbe  charge.  ; 

The  evidence  in  tbe  case  bearing  upon  tbe 
second  contention  is  much  tbe  same  as  that 


Just  considered.  To  It  may  be  added  the 
statement  already  made  that  the  lamp  bad 
fallen  upon  the  ground  and  either  the  rope 
had  broken  or  It  had  been  let  down  by  some 
unknown  means.  From  other  evidence  in  the 
case  a  fair  inference  could  be  drawn  that 
this  rope  had  been  in  constant  use  for  about 
15  years.  Defendant's  foreman  In  charge  of 
these  electric  lights  In  Ann  Arbor,  whose 
duty  it  was  to  take  care  of  and  superintend 
repairs  on  these  lamps,  testified  that  these 
ropes  will  wear  running  over  these  pulleys 
and  between  the  irons,  and  that  tbe  life  of  tbe 
same  was  from  5  to  7  years.  It  would  not 
be  an  unreasonable  conclusion  to  be  drawn 
from  tbe  evidence  in  this  case  that  tbe  con- 
tinuous use  of  a  three-eighths  inch  woven 
cotton  paraffined  window  sash  cord  for  this 
irarpose,.  exposed  to  wind  and  weather  and 
bearing  a  continual  strain  of  65  pounds, would 
outlive  its  usefulness  within  that  length  of 
time.  This  was  also  a  question  of  fact  to 
be  submitted  to  tbe  Jury. 

[2]  Appellant's  third  contention  relates  to 
the  matter  of  Inspection.  The  only  reference 
by  the  court  to  tbe  matter  of  Inspection  is 
contained  in  tbe  charge,  as  follows: 

''If,  however,  you  find  from  the  evidence  that 
this  aeddent  was  due  and  was  caused  by  the 
natnral  parting  of  the  rope  from  which  tliis 
lamp  was  siKpended,  then  I  think  the  defendant 
would  be  liable." 

Tbe  question  of  fact  as  to  whether  tbls 
rope  broke  and  let  the  lamp  and  Its  attacib- 
ments  fall  to  the  ground  was  properly  sub- 
mitted to  the  jury  and  has  been  decided 
against  the  contention  of  appellant. 

Tbe  excerpt  just  quoted  from  the  charge 
of  the  court  Indicates  that.  In  tbe  opinion' of 
the  court,  reasonable  Inspection  of  these  ap- 
pliances by  the  defendant  was  necessary  in 
this  case  In  order  to  relieve  It  from  liabil- 
ity. 

It  is  contended  that  plaintiff  has  not  relied 
in  his  declaration  upon  the  failure  to  prop- 
erly Inspect  this  rope,  and  therefore  cannot 
recover  on  that  ground.  The  declaration 
charges  acts  of  negligence  in  that  the  de- 
fendant wrongfully  omitted  "to  have  said 
electric  lamp  so  maintained  and  kept  that  it 
could  not  come  down  and  become  an  Instru- 
ment of  danger  to  those  who  happened  to 
pass  under  it,"  and,  further,  "to  have  the 
equipment  for  holding  said  electric  lamp 
suspended  In  mid-air  kept  in  good  condition 
and  repair  so  that  persons  and  animals  could 
pass  under  it  in  safety  and  without  risk  of 
Injury,"  and  the  case  was  tried  upon  these 
pr<^ositlons.  There  is  evidence  In  tbe  rec- 
ord tending  to  show  that  no  careful  inspec- 
tion of  these  ropes  bad  been  made  by  de- 
fendant's employes  for  the  space  of  12  or  16 
years. 

Tbe  court  charged  and  Instructed  the  jury 
that: 

"There  was  no  evidence  of  any  negligence  on 
the  part  of  defendant  company,  unless  it  found 
from  the  evidence  that  this  accident  was  due 
to  tbe  natural  parting  of  the  rope;    that-  is',r 
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that  the  rope  had  become  so  old  and  so  worn 
that  it  parted  of  its  own  volitaon,  or  from  the 
weight  to  which  it  was  attached.  Unless  yon 
so  find,  I  think  there  should  be  no  verdict  for 
the  plaintiff  in  this  case." 

The  finding  of  the  Jury  has  already  been 
stated,  and,  to  find  for  the  plalntift,  the  jury 
could  only  do  so  by  finding  that  the  rope 
parted  because  of  old  age  and  wear  and 
from  the  weight  to  whlcb*  It  was  attached. 
This  finding  and  verdict  was  warranted  by 
the  evidence  in  the  case. 

The  plaintiff  has  not  relied  upon  the  want 
of  inspection  of  these  ropes  by  defendant  in 
order  to  recover  his  damages  for  injury  to 
his  property,  but  the  court  has  said  to  the 
jury: 

"If,  however,  you  find  from  the  evidence  that 
this  accident  was  due  and  was  caused  by  the 
natural  parting  of  the  rope  from  which  the 
lamp  was  suspmded,  then  I  think  the  defendant 
would  be  liable,  unless  the  defendant  had  duly 
inspected  the  rope  and  found  it  sound." 

In  other  words,  that  a  recent  inspection  of 
the  rope  and  finding  It  sound,  If  shown  by 
the  defendant,  would  relieve  It  from  lia- 
bility In  this  case.  The  court  was  not  In 
error  In  so  charging  the  Jury  as  to  Inspec- 
tion. 

[3]  There  remains  to  be  considered  only 
the  contention  of  the  defendant  that  the  evi- 
dence was  InsufiSdent  to  support  any  ver- 
dict. This  contention,  with  others,  were  the 
foundation  for  the  motion  for  a  new  trial, 
which  was  denied.  We  have  already  said 
sufficient  upon  this  claim  and  the  others  to 
show  that,  in  our  opinion,  the  evidence  In  the 
case  was  sufficient  to  warrant  the  verdict 
and  judgment 

The  judgment  of  the  circuit  court  is  there- 
fore affirmed,  with  costs. 

This  opinion  was  prepared  by  Mr.  Justice 
McALVAY  and  concurred  in  by  his  Associ- 
ates after  bis  death. 


WEISS  V.  STEIN.    (No.  313.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  CoNTBACTs  <S=>54— Consideration  —  Va- 
LiDiTT— Agreement  Not  to  Re-enter  Btjsi- 
RKsa— Consideration. 

An  agreement  not  to  engage  in  the  same 
business,  made  as  part  of  the  contract  for 
sale  of  a  stock  of  goods,  is  supported  by  a  valid 
consideration. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  JS  28&-23»,  242,  248,  261,  254,  265, 
291-315 ;  Dec.  Dig.  <S=>54.1 

2.  Injunction  «=»126— Enoaoino  in  Busi- 
ness—Presumptions— Burden  OF  Proof. 

Where  a  memorandum  of  sale  contained  an 
additional  agreemmt  by  the  seller  not  to  re- 
engage in  business,  there  is  a  presumption  the 
agreement  was  made  at  the  time  of  the  con- 
tract, and  the  seller  has  the  burden  of  proving 
otherwise ;  hence  where  the  evidence  was  equal- 
ly balanced,  judgment  must  be  for  the  buyer, 
who  sought  to  restrain  the  seller  from  re-enter- 
ing the  business. 

[Ed.  Note. — X\>r  other  cases,  see  Injonction, 
Cent.  Dig.  g  276;    Dec.  Dig.  <S=>12e.] 


Appeal  from  Ctrcnlt  Court,  Etamet  Coun- 
ty, In  Chancery ;   Frank  Shepherd,  Judge. 

Bill  by  Max  Wehas  against  Joseph  F.  Stein. 
From  a  decree  for  complainant,  defendant 
appeals.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  MOORE,  STONE,  OSTRANDEB, 
BIRD,  and  STBEKE,  JJ. 

Halstead  &  Halstead,  of  Petoskey,  for  ap- 
pellant Deuel  &  Reynolds,  of  Harbor 
Springs,  tor  appellee. 

BIRD,  J.  On  the  strength  of  the  following 
agreement  complainant  filed  his  bill  of  com- 
plaint to  enjoin  the  defendant  from  carrying 
on  the  business  of  selling  shoes  In  the  Til- 
lage of  Harbor  Springs  In  violation  of  the 
agreement : 

"Harbor  Springs,  Mich.,  1-24-1905. 

"It  is  agreed  between  Max  Weiss  and  J.  F. 
Stein  to  sell  the  shoes  and  rubbers  to  Max  W^ss 
at  75^  on  the  dollar  and  the  same  to  be  taken 
out  inside  of  this  week.  Terms  $100.00  a  month 
every  Ist  of  the  month.  Max  Weiss. 

"J.  P.  Stem. 

"I  agree  not  to  keep  sboes  or  rubbers  of  any 
kind  at  my  store.  J.  F.  Stein." 

The  defendant  admits  that  he  sold  his 
stock  of  shoes  to  complainant  that  be  receiv- 
ed payment  therefor,  and  that  he  signed  the 
foregoing  agreement,  but  Insists  that  there 
was  no  consideration  for  his  agreement  not 
to  re-engage  In  the  shoe  business  in  Harbor 
Springs,  as  that  part  of  the  agreement  was 
Indorsed  on  the  contract  a  week  or  ten  days 
after  the  sale  was  made  and  the  goods  deliv- 
ered. The  complainant  claims  that  the  fore- 
going agreement  and  all  of  it  was  made  and 
signed  on  the  evening  of  the  24th  day  of  Jan- 
uary, 1903;  that  an  Inventory  was  taken 
and  the  goods  were  turned  over  on  the  26th 
day  of  January.  The  chancellor  held  that 
there  was  a  presumption  that  the  entire  pa- 
per was  executed  on  the  date  which  It  bore, 
and  that  the  bnrden  of  the  evidence  to  show 
otherwise  was  on  the  defendant,  and  that  be 
had  failed  to  discharge  that  harden,  and  ac- 
cordingly found  that  complainant  was  enti- 
tled to  relief  which  was  granted. 

[1]  The  only  question  discussed  by  api>el- 
lants  in  their  brief  Is  that  complainant  fail- 
ed to  establish,  by  a  preponderance  of  the 
evidence,  that  defendant  ever  agreed  for  a 
valuable  consideration  to  quit  the  business 
of  selling  shoes.  The  burden  of  establishing 
such  an  agreement  as  complainant  claims 
was  upon  him.  If  the  agreement  not  to  re- 
engage In  the  business  was  made  at  the  time 
of  the  sale,  the  consideration  paid  for  the 
shoes  was  a  sufficient  consideration  to  sup- 
port both  the  purchase  and  the  agreement 
Hubbard  V.  Miller,  27  Mich.  15,  15  Am.  Rep. 
153;  Welckgenant  v.  Eccles,  178  Mich.  695, 
140  N.  W.  613. 

[2]  Both  complainant  and  his  wife  testi- 
fied positively  that  the  agreement  to  not  re- 
enter the  bnslness  of  selling  shoes  was  a 


^s>For  atlier  cases  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgeats  and  Indezea 
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part  of  tbe  original  agreement,  and  was  In- 
serted In  the  agreement  at  tbe  time  It  was 
made.  The  defendant  and  his  wife  were 
iuat  as  positive  that  tbe  proTlslon  was  In- 
serted In  tbe  contract  a  week  or  ten  days  aft- 
er the  sale  was  made  and  the  goods  deliver- 
ed. There  la  some  testimony  which  tends 
to  show  tliat  defendant's  wtfie  was  not  pres- 
ent when  the  contract  was  made  on  the  24th, 
but  was  present  on  tbe  26th  when  tbe  bill 
of  sale  was  executed.  Bnt  passing  over  this 
and  giving  to  each  of  the  parties  equal  cred- 
it, the  defendant  must  fall  In  this  proceed- 
ing, as  tbe  bnrden  of  tbe  evidence  was  upon 
him  to  show  that  the  agreement  was  made 
and  Indorsed  on  tbe  contract  at  a  later  date. 
In  view  of  this,  we  think  the  chancellor 
reached  tbe  right  conclusion,  and  the  decree 
will  be  affirmed,  with  costs  of  both  courts  to 
complainant 

The  late  Justice  McALVAT  to<A  no  part 
In  this  dedsliw. 


TONKOVICH  V.  INDIANA  MINING  CO. 
(No.  290.) 

(Supreme  Court  of  Michigan.    Jidy  23,  ldl5.) 

1.  Appeai.  AifD  E3BD0K  <33>999— QtixanoRS  or 
Fact— Revmw— Infkrsnckb. 

On  plaintifTs  appeal  from  a  directed  rei- 
dict,  the  evidence  must  be  considered  in  the 
light  most  favorable  to  him  and  all  legitimate 
inference*  from  it  drawn  In  his  favor. 

(Ed.  Note^— For  other  cases,  see  Appeal  and 
Error,  Cent.  IKe.  8I  3912-3821,  8923,  3924; 
Dec.  Dig.  <£=>909.] 

2.  Masxeb  and  Bebvaht  «s>285— Actioic  fok 
Injury  —  Question  tob  Jubt  —  Fbozjhate 
Cadsk. 

In  a  servant's  action  for  injury  from  a  cir- 
cular saw  while  engaged  in  oiling  machinery  in 
defendant's  sawmill,  held,  on  the  evidence,  that 
whether  his  injury  was  proximately  caused  by 
an  unguarded  set  screw  strikinK  his  hand  and 
causing  it  to  come  In  contact  with  the  saw  was 
for  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f|  10O2,  1003,  1007.  1008, 
1016,  ld36,  1043,  1053 ;   Dec.  Dig.  «=»285.] 

8.  Neouqbncb  €=3134  —  Pboxikatb  CArs*— 

ScmciENCT  OF  Evidence. 
A  plaintiff  is  not  iMund  to  ezdude  the  po»- 
sihility-that  the  accident  might  have  happened 
in  some  other  way,  but  is  only  required  to  satis- 
fy the  jury,  by  a  fair  preponderance  of  the 
evidence,  that  the  injury  occurred  in  the  man- 
ner claimed. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  S{  267-270,  272,  273;  Dea  Dig.  «=> 
134.] 

^Brror  to  Circuit  Court,  Ontonagon  Coun- 
ty;  Sanrael  S.  Cooper,  Judge. 

Action  by  Joseph  Tonkovich  against  tbe  In- 
diana Mining  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Revers- 
ed, and  new  trial  granted. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
HOORE^  STONE,  OSTRANDBR,  BIRD,  and 
STEERE,  JJ. 


Le  Gradre  *  Driset^l,  at  Ironwood,  for  ap- 
pellan't  Allen  F.  Bees,  of  Houghton  (Deen 
L.  Robinson  and  A.  E.  Petermann,  both  of 
Hongbttm,  of  eonnssl),  tor  appellee. 

STBEEB,  J.  Plaintiff,  a  native  of  Croatia, 
31  years  of  age,  by  trade  a  mason,  was  In- 
jured on  August  16,  1911,  while  engaged  In 
oiling  machinery  In  defendant's  sawmill  near 
Its  mine  In  Ontonagon  county.  Imputing  his 
Injuries  to  defendant's  negligence,  he  in- 
stituted this  action  to  recover  damages  there- 
for in  the  circuit  court  of  said  county,  where 
the  trial  resulted  In  a  judgment  for  defend- 
ant upon  a  directed  verdict 

Defendant  was  develc^lng  and  operating  a 
copper  mine,  called  tbe  "Indiana,"  and  as 
an  adjunct  buUt  and  equipped  a  sawmill 
close  by,  used  and  managed  In  connection 
with  the  mine.  The  general  superintendent 
was  a  Mr.  Bennett  who  hired  plaintiff  at 
Houghton  and  sent  him  to  the  Indiana  mine 
location  to  woric  at  plastering  a  shaft  and 
other  mason  work.  After  working  for  a 
short  time  as  a  mason  upon  the  shaft  he  was 
Informed  conditions  were  such  that  this  woi* 
must  wait  until  frost  came  In  the  fall,  when 
they  would  start  again,  but  In  the  meantime 
he  could  have  other  employment  around  tbe 
location.  This  he  accepted,  and  was  put  at 
common  labor,  vdth  occasional  short  Jobs  of 
mas<m  work.  Among  other  things,  he  as- 
sisted tbe  carpenters  In  their  work  ni>on  this 
sawmill,  where  he  was  injured,  which  was 
in  process  of  construction,  and  also  in  Install- 
ing some  of  tbe  machinery  In  It  Including  tbe 
engine.  One  Gilbert  Mead,  the  foreman  ma- 
chinist and  master  mechanic  at  tbe  mine,  was 
superintending  the  erection  of  tbe  sawmill. 
He  bad  full  charge  and  control  of  all  ma- 
chinery and  men  employed  In  that  connection, 
with  iwwer  to  hire  and  discharge  them.  It 
was  his  general  duty  to  look  after.  Install, 
and  keep  up  the  machinery  of  tbe  company, 
see  that  it  was  In  proper  condition  and  rea- 
sonably safeguarded  for  those  operating  it 
under  bis  directions.  Instruct  them  bow  best 
and  most  safely  to  do  their  work,  and  to 
warn  them  of  special  dangers  connected  with 
their  employment  . 

While  helping  in  its  construction,  plaintiff 
had  been  under  Mead's  orders,  and,  when 
tbe  mill  was  ready  to  start  Mead  directed 
him  to  go  to  worlE  there  as  oiler  and  watch- 
man of  tbe  machinery;  one  of  bis  assigned 
duties  also  being  to  start  and  stop  tbe  engine, 
which,  supplied  with  steam  from  tbe  main 
boiler  bouse,  only  required  opening  and  dos- 
ing a  valve.  Plaintiff  at  first  demurred,  stat- 
ing that  he  was  not  an  engineer,  bad  no  ex- 
perience In  working  round  machinery,  and 
knew  nothing  of  it  but,  on  assurances  and 
a  promise  by  Mead  to  instruct  bim,  he  ac- 
quiesced. Mead  In  that  connection  testified 
plaintiff  was  subject  to  and  bound  by  bis  or- 
ders, and  he  put  him  at  this  work,  as  be 
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had  anthority  to  4a  The  mitt  was  first  op- 
erated on  the  afternoon  of  August  15th.  Aft- 
er starting  it,  Mead  showed  plaintiff  how  to 
oU  the  machinery  and  turn  the  valre  to  stop 
and  start  the  engine.  There  trere  at  least  10 
'different  places  where  the  bearings  required 
oiling.  Mead  testified  that  he  showed  plaintiff 
bow  to  oU  one  bearing  at  a  place  where  it 
was  not  dangerous  to  oil  whUe  the  machinery 
-was  in  motion,  and  also  said  in  part: 

"I  told  him  to  stop  the  engine  and  oU  the 
hearings  and  not  go  in  around  the  belts  while 
ahe  was  running.  •  •  •  At  some  of  these 
places  it  was  not  dangerous  to  oil  while  the  ma- 
chinery was  running,  and  at  otbeis  it  was  dan- 
geroua  •  •  •  I  didn't  tell  him  not  to  oil 
the  bearings  while  the  machinery  was  in  motion. 
I  told  Mm  not  to  go  in  among  the  belts  while 
the  engine  was  running.  1  didn't  tell  him  any- 
thing about  the  oiling  of  that  box  (where  plain- 
tiff was  injured).  I  never  spoke  about  that.  I 
told  him  not  to  go  in  behind  the  belts.  •  •  • 
I  knew  he  was  inexperienced  in  working  around 
itnachinery.  *  *  *  I  admit  that  it  was  dan- 
gerous to  oil  at  the  particular  place,  where 
plaintiff  was  injured,  while  the  machinery  was 
running." 

Plaintiff  testified  that,  In  answer  to  his 
inquiry,  Mead  told  him  not  to  stop  the  ma- 
chinery to  oil  up  as  It  would  take  too  much 
time,  but  to  do  the  same  way  as  he  (Mead) 
did,  and  then  oiled  the  machinery  himself 
while  it  was  running,  showing  plaintiff  "ev- 
ery place  to  oil  all  round,"  but  gave  no  warn- 
ing of  any  particular  danger;  that  plaintiff 
oiled  the  machinery  that  afternoon,  but  In 
the  morning,  when  Mead  started  the  mill, 
told  him  that  he  bad  no  experience  at  tliat 
work!  and  did  not  wish  to  stay,  and  Mead 
said,  "Qo  down  there  and  stay  until  we  find 
an  experienced  man  in  your  place,"  and 
again  oiled  the  machinery  while  it  was  run- 
ning to  show  him  bow  and  where.  Plaintiff 
thereui>on  remained  until  he  was  injtired, 
about  three  hours  later,  while  oiling  a  bear- 
ing l)eIow  the  floor  of  the  mill  In  a  confined 
and  poorly  lighted  place  near  a  circular  saw 
projecting  partly  below  the  floor.  Mead 
states  it  was  not  very  light  anywhere  in  that 
place,  but  light  enough  to  see  the  bearing  and 
place  to  oil;  and  to  get  there  it  was  neces-' 
sary  to  crawl  around  l>ehlnd  or  In  front  of 
the  engine.  The  place  to  stand  In  while  oil- 
ing was  narrow  witb  a  bank  of  earth  on  the 
left  and  a  l)elt  on  the  right,  with  a  large  fly- 
wheel nearby.  The  circular  saw  coming 
through  the  floor  was  12  inches  from  the 
shaft,  the  bearing  of  which  plaihtUf  was  oU- 
Ing,  and  3  or  4  Inches  to  one  side  of  a  set 
screw  projecting  about  three-fourths  of  an 
Inch  out  of  this  revolving  shaft.  The  fly- 
wheel, belt,  saw,  set  screw,  and  shafting  were 
not  safeguarded  in  any  manner.  Shortly  be- 
fore the  accident,  Mead  came  down  from  the 
mill  above  and  asked  plaintiff  If  he  bad  "oil- 
ed It  up,"  and,  being  answered  that  plaintiff 
bad  Just  done  so,  told  him  to  go  around  again 
and  oil  up  the  machinery  "and  watch  him 
good."  Plaintiff,  in  obedience  to  this  order, 
started  around  to  oil  the  different  bearings 
4igal]i  and,  at  tbe  itlac*  <rf  iajntr  Just  descrlb- 


ed,  while  in  tbe  act  of  oiling  tbe  bearing,  bis 
left  band  was  thrown  against  or  Came  In  coo- 
tact  with  the  saw  and  was  seriously  injured, 
causing  tbe  loss.  In  part  or  in  wbol4  of  tbree 
fingers.  Plaintiff  was  alone  wben  tbe  acci- 
dent occurred,  and  bis  testimony  was  to  the 
effect  that  something,  be  could  not  tell  what, 
struck  his  band  and  threw  It  against  the  saw. 

While  plaintiff's  declaration  alleges  numer- 
ous duties  and  breacbes  of  duty  on  tbe  part 
of  defendant,  including  failure  to  counter- 
sink or  otherwise  guard  tbe  set  screw  wtaldi 
projected  from  the  revolving  shaft,  both  in 
his  counsel's  opening  statement  and  during 
the  progress  of  the  trial  the  proximate  cause 
of  Injury  was  claimed  to  be  the  set  screw 
striking  plaintiff's  hand  while  he  was  busy 
oiling  the  adjacent  bearing  and  causing  it  to 
come  in  contact  with  tbe  saw. 

The  only  direct  testimony  to  the  drcnm- 
stances  of  the  accident  was  necessarily  that 
of  plaintiff,  no  one  else  being  present,  and  he 
did  not  testify  in  exact  language  that  tbe  set 
screw  caused  tbe  Injury.  He  testified  that 
he  then  had  no  knowledge  of  any  set  screw 
being  there,  6id-  not  know  what  a  set  screw 
was,  and  only  knew  something  struck  bis 
hand. 

At  the  <SSncluslon  of  the  evidence,  defend- 
ant's counsel  moved  for  a  directed  verdict 
in  its  favor  on  the  ground  that  plaintiff's 
testimony  failed  to  show  directly  or  by  any 
permissible  inference  that  bis  band  came  In 
contact  with  this  set  screw,  that  tbe  proxi- 
mate cause  of  the  injury  was  mere  conjec- 
ture, and  no  prima  fade  case  was  made. 
This  motion  was  at  first  denied,  but  subse- 
quently granted ;  tbe  court  in  directing  a  ver- 
dict saying,  in  part: 

"There  is  no  inJterenoe  that  the  jury  could 
draw  to  the  effect  that  bis  band  wag  caught 
by  the  set  screw  or  shaft;  and  inasmuch  as 
counsel  say  they  must  rely  on  that  to  recover, 
and  inasmuch  as  the  plaintiff  swears  positively 
that  liis  hand  did  not  catch  in  tbe  shaft  or  set 
screw,  there  is  certainly  nothing  which  could 
form  a  basis  for  a  verdict  in  favor  of  plaintiS. 
He  is  very  positive  at  all  times  that  his  hand 
remained  as  illuBtrated,  from  6  to  8  inches  or 
more  from  the  shaft  or  set  screw.  He  is  very 
positive  that  his  hand  did  not  get  any  closer 
than  that." 

We  have  searched  tbe  record  In  vain  to 
▼ertfy  the  statement  that  ptatntlB  swears  bis 
hand  did  not  catch  in  the  shaft  or  set  screw. 
Uis  repeated  and  consistent  answer  was  that, 
while  standing  close  to  the  shaft  oiling  the 
bearing,  something  hit  his  band,  and  it  went 
against  the  saw.  While  those  present  at  tbe 
trial  might  have  gathered  from  bis  illustra- 
tions impressions  varying  from  those  con- 
veyed by  his  evidence  found  In  tbe  record, 
bis  proximity  to  the  sliaft  when  the  accident 
occurred  is  clearly  upon  tbe  record  a  ques- 
tion of  fact.  He  was  exafulned  and  cross- 
examined  at  length  upon  the  subject.  The 
following  excerpts  from  his  testimony  well 
serve  to  indicate  the  tenor  of  his  answers: 

On  direct: 

"Q.  Where  was  your  hand  with  reference  to 
the  set  screw  at  tbe  time  your  hand  was  strack 
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wfaea  yoa  were  injored?  A.  I  held  my  hand 
like  that.  I  had  the  oil  can  in  thia  hand  (in- 
dicating). Q.  How  close  would  yoar  hand  be 
to  where  th«f  set  screw  was?     A.  It  must  be 


prettT  ckwe,   because  there  isn't  mudi  Bpaen. 

*  *  *  Q,  when  foa  said  jou  had  to  go  there 
like  that,  you  indicated  sideways?  A.  Tes,  sir. 
That  Is  the  w«y  Mr.  Mead  showed  me  how  to 
oil  that  place,  and  I  just  do  it  the  way  he  did 
himself.  I  did  not  know  there  was  a  set  screw 
there  at  any  time  before  I  was  hurt.  I  did  not 
know  there  was  anything  there  on  or  around 
the  shaft  that  would  be  liable  to  strike  my 
hand  and  knock  it  against  the  saw.  •  •  * 
Q.  Aboat  where  did  that  thing  strike  you  when 
your  hand  was  knocked  against  the  saw  when 
you  were  hurt?  A  AboiK  in  here  (referring  to 
outside  of  left  hand).  I  don't  remember  just 
exactly  how  my  fingers  w«re  at  that  time.  I 
didn't  know  of  any  better  or  safer  way  of  doiu;; 
the  work  than  the  way  in  which  I  was  doing  it 
at  that  time.  •  •  •  It  ain't  very  light.  You 
have  got  the  light  only  from  one  way. 

On  cross-examination: 

"It  was  while  oiling  in  that  way  that  my  band 
cot  caught  I  was  oiling  and  standing  like  that 
(indicating).  Something  struck  my  band  like 
that  (indicating).  My  right  hand  like  that 
(extending  right  hand).  My  left  hand  waa  down 
alongside  of  me,  hanging  down  alongside  of  my 
body.    Then  my  hand  got  struck  by  something. 

•  •  •  My  right  hand  ain't  very  far  from  my 
left  hand,  I  gueaa.  I  don't  know  if  it  is  a  foot 
I  can't  remember.  I  was  facing  this  shaft  that 
was  ninning  there.  I  was  facing  it  sqMirely. 
The  right  side  of  my  body  wasn  t  any  farther 
away  from  it  than  the  left  My  left  hand  was 
hanging  down  in  front  of  my  body,  and  my  right 
hand  waa  extended  to  oil  the  shaft  •  *  •  Q. 
Stand  up  next  to  the  railing  and  put  yonr  hand 
oat  about  the  way  you  were,  so  that  we  can  tell. 
A.  I  don't  remember  exactly,  but  I  know  it 
was  dose  to  the  shaft  Q.  Suppose  the  top  of 
this  railing  waa  the  shaft;  now  stand  up  and 
show  how  yoo  were  oiling  the  shaft.  A.  I 
oiled  it  up.  I  don't  know  whether  I  held  my 
luinds  way  dvwn.  but  I  know  I  was  close  to 
the  shaft  •  *  •  I  was  standing  like  that 
\rben  I  oiled  np  (Indicating  by  standing  up  near 
railing).  I  was  close  to  the  shaft  Q.  About 
as  cloee  as  yon  are  now?  A.  Yes,  I  was  close 
to  the  shaft  *  *  *  Q.  You  were  about  6  or 
8  inches  from  the  shaft?  A.  I  can't  tell  you 
exactly.  Q.  That  is  about  the  way  you  are 
now?  A.  Something  like  that  I  can't  tell 
yon  exactly.  Q.  Couldn't  you  stand  back  far- 
ther and  oil  the  shaft?  A  There  is  no  place 
to  stand  back.  There  is  a  pretty  small  place 
to  stand.  •  •  •  Q.  You  were  standing  right 
in  front  of  the  shaft?  A.  Yea,  close  to-  the 
•baft    

During  bis  grilling  cross-examination  plain- 
tiff plainly  and  repeatedly  stated  be  did  not 
know  and  declined  to  ventare  any  poeitive 
assertion  as  to  Just  how  far  he  was  from  tbe 
shaft,  but  reit^ated  that  he  was  close  to  it 
He  was  engaged  about  tda  work  oiling  a 
bearing  of  that  revolving  shaft  containing 
a  set  screw  of  whleb  he  was  Ignorant,  within 
S  or  4  inches  of  the  bearing,  while  the  cir- 
cular saw  of  which  be  knew  was  a  foot  away. 
Tliat  be  moved  more  or  less  while  at  his 
work  and  in  avoiding  proximity  to  tbe  saw, 
a  known  danger,  be  kept  closer  to  tbe  shaft 
and  revolving  set  screw,  an  unknown  danger, 
is  a  natural  conclusion  in  harmony  with  his 
testimony.  In  Hadiett  v.  Mfg.  Co.,  101  Mass. 
101,  It  was  said: 

"It  can  hardly  be  expected  that  workmen  will 
not  move  a  little  while  they  are  engaged  about 


their  work;  and,  if  they  are  exposed  to  danger 
from  defective  machinery  of  which  they  are  un- 
aware, the  question  is  whether  they  were  in  a 
position  such  as,  without  carelessness,  they 
might  be  reasonably  and  naturally  expected  to 
occupy,  and  not  improper  foe  a  person  so  em- 
ployed. This  is  a  question  of  fact,  under  all 
the  circumstances  of  the  case,  and  not  of  law." 

[1,2]  Upon  the  grounds  stated  by  tbe  court 
in  taking  the  case  from  the  Jury,  we  think 
plaintiff's  testimony  is  at  least  susceptible 
of  a  different  interpretation  than  that  given 
It  by  the  court,  and  therefore  should  have 
been  submitted  to  the  determination  of  the 
jury.  StBNeus  v.  Pendleton,  85  Midi.  137, 
48  N.  W.  478. 

We  think  tbe  evidence  puts  the  question 
of  proximate  cause,  as  claimed  by  plaintiff, 
sufficiently  within  the  bounds  of  reason  and 
common  experience  to  demand  its  submission 
to  the  Jury.  In  entering  upon  that  inquiry, 
we  start  with  abundant  direct  evidence  of 
negligence  on  the  part  of  defendant  in  fail- 
ing to  take  proper  precautions  for  guarding 
this  machinery  against  tbe  danger  which 
confronted  plaintiff  and  which  would  natu- 
rally result  in  such  an  Injury  as  occurred, 
as  also  failure  to  sufficiently  Instruct  and 
warn  an  ignorant  and  inexperienced  employ^. 
A  verdict  having  been  directed  against  plain- 
tiff, the  evidence  must  be  considered  in  the 
light  most  favorable  to  him  and  all  legiti- 
mate inferences  from  it  drawn  In  his  favor. 

Tbe  fact  not  directly  testified  to  and 
sought  to  be  established  as  tbe  proximate 
cause  by  circumstantial  evidence  is  that  tbe 
set  screw  struck  bis  hand  and  caused  it  t9 
come  in  contact  with  the  saw.  It  is  fairly 
shown  that  he  naturally  would  stand  closer 
to  the  set  screw  than  the  saw.  He  knew  the 
danger  of  the  latter  and  did  not  know  of  the 
former.  Mead  testified  they  were  the  two 
things  wMch  might  strike  his  hand  while 
oiling.    He  states  in  that  connection: 

"I  knew  he  was  inexperienced  in  working 
around  machinery.  •  •  *  That  machinery, 
when  it  revolves,  revolves  pretty  fast  so  that, 
when  the  shaft  was  revolving,  the  set  screw 
wasn't  visible.  Yon  couldn't  see  it  That  is  a 
fact.  And  if  the  set  screw  struck  his  band  It 
would  be  liable  to  knock  his  hand  against  the 
saw.  It  is  liable  to  injure  Mm.  It  is  liable 
to  knodc  his  hand  against  the  saw.  •  •  * 
The  set  screws  can  be  countersunk.  When 
they  are  countersunk  they  are  not  aa  liable 
to  strike  the  hands  or  clothing  of  persons  aa 
when  they  stick  out  •  •  •  It  was  entire- 
ly practicable  to  put  in  a  countersunk  set 
screw  at  that  place.  •  •  *  There  was  noth- 
ing else  around  that  place  to  strike  a  per- 
son's  hand    but   the    set   screw   and    the    saw. 

*  •  •  Q.  The  saw  was  some  distance  away? 
A  Yes.  (Witness  elsewhere  testified  12  indi- 
es.) <^.  There  was  nothing  near  the  shaft 
but  the  set  screw  to  strike  tbe  person's  hand? 
A  No,  sir.  Q.  When  the  set  screw  did  strike 
a  person's  hand  it  would  strike  pretty  hard; 
it  was  going  pretty  fast  and  it  would  strike 
it  a  pretty  hard  blow?  A  I  should  natural- 
ly think  it  would,  although  I  was  never  struck. 

*  *  *  If  it  struck  him  it  might  drive  bim  in 
any  direction." 

This  Is  not  a  question  of  whether  tbe  trial 
court  drew  a  proper  inference,  or  what  infer- 
ence should  be  drawn  from  tbe  circumstances 
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In  proof,  bat  whether  the  jury  &a  Intelligent 
men,  reasoning  from  the  evidence  to  a  con- 
clusion upon  the  ultimate  fact  for  them  to 
decide,  might  legitimately  conclude  from  all 
the  facts  and  circumstances  proven  that  the 
Injury  occurred  as  plaintiff  alleged  and 
claimed  at  the  trial.  Munuua  v.  Railway 
Co.,  73  N.  J.  Law,  653,  65  Aa  208. 

[3]  In  Luude  v.  Cudahy  Packing  Co.,  139 
Iowa,  688,  117  N.  W.  1063,  the  court  said 
upon  the  question  of  proximate  cause  that 
a  plaintiff  "Is  not  bound  to  exclude  the  pos- 
sibility that  the  accident  might  have  happen- 
ed in  some  other  way,  for  it  would  be  to  re- 
quire him  to  make  his  case  beyond  a  reason- 
able doubt.  He  is  only  required  to  satisfy 
the  jury,  by  a  fair  preponderance  of  the  evi- 
dence, that  the  Injury  occurred  in  the  man- 
ner he  contends  it  did" — citing  numerous  cas- 
es. Including  Schoepper  v.  Hancock  Chemical 
Co.,  113  Mich.  582,  71  N.  W.  1081,  where  this 
court  stated  the  rule  In  different,  but  equally 
plain  and  strong,  language. 

We  are  satisfied,  from  a  review  of  the  evi- 
dence in  this  record,  that  whether  plaintiff's 
theory  of  the  Inferences  to  be  drawn  from  it 
as  to  the  main  fact  is  the  correct  one  was  a 
question  for  the  Jury. 

The  judgment  is  accordingly  reversed,  and 
a  new  trial  granted. 

The  late  Justice  McaLVAT  took  no  part 
In  this  decision. 


BOARD  OF  SUP'RS  OF  CHIPPEWA  COUN- 
TY V.  BENNETT  et  aL    (No.  318.) 
(Supreme  Court  of  Michigan.    July  23,  1015.) 
LiKiTATioN  OF  Actions  <g=5ll  —  LixiTATion' 

AS  Against  County— Laches  of  Offickk. 
Id  a  8uit  b;  a  county  against  the  treasurer 
and  the  sureties  on  his  bond  for  the  amount  of 
worthless  checks,  accepted  by  the  treasurer  as 
cash,  delay  in  bringing  suit  until  after  limi- 
tations had  run  on  the  checks  did  not  estop 
plaintiff  from  recovery,  since  the  government,  or 
its  subordinate  agency,  cannot  be  affected  by  the 
laches  of  agents,  or  estopped  from  asserting  its 
rights  against  an  official  servant  by  the  acts  or 
omissious  of  auditors,  trustees,  supervisors,  or 
other  public  olBcers. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  $S  35-39 ;   Dec.  Dig.  «=.ll.] 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  152  N.  W.  229. 

M.  M.  Larmonth,  of  Sault  Ste.  Marie  (W. 
P.  Belden,  of  Ishpeming,  of  counsel),  for  the 
motion.  Thomas  J.  Green,  of  Sault  Ste.  Ma- 
rie (Roberts  P.  Hudson,  of  Sault  Ste.  Marie, 
of  counsel),  opposed. 

PER  CURIAM.  On  motion  for  rehearing. 
Justice  STEER^  taking  no  part  in  the  case. 

In  this  case  the  plea  was  the  general  issue. 
It  was  urged  as  a  defense  that  plaintiff  had 
been  guilty  of  laches  In  delaying  the  bringing 
of  suit  until  after  the  statute  of  limitations 
had  rnn  upon  the  checks,  and  that  therefore 


plaintiff  was  estopped  from  recoTcry.  Aside 
from  the  question  of  pleading,  there  is  an  In- 
superable objection  to  the  assertion  of  this 
claim  by  the  d^endants.  This  action  is  one 
■virtually  by  the  county  In  Its  governmental 
capacity,  brought  In  the  name  of  the  board  of 
supervisors  because  of  the  statute.  Section 
2466,  C  L.  Jobr  v.  St.  Clalr  Supervisors, 
38  Mich.  632. 

It  is  the  well-settled  doctrine  In  this  coun- 
try, founded  upon  the  most  substantial  dic- 
tates of  reason  and  sound  policy,  that  the 
government  cannot  be  affected  by  the  laches 
of  its  agents,  or  estopped  from  asserting  its 
rights  against  an  official  servant,  by  the  acts 
or  omissions  of  auditors,  trustees,  supervis- 
ors, or  other  guardians  of  public  rights. 
Board  of  Commissioners  v.  Dickey,  86  Minn. 
331,  90  N.  W.  775-779,  citing  Mechem,  Pub. 
Officers,  I  924,  and  cases  cited;  Seymour  v. 
Van  Slyck,  8  Wend.  403H^;  United  States  ▼. 
Klrkpatrick,  9  Wheat  720,  6  L.  Ed.  199; 
United  States  v.  Van  Zandt,  11  Wheat  184, 
6  I*  Ed.  448;  Gibbons  v.  United  States,  8 
Wall.  269-274,  19  L.  Ed.  463.  See  La&e 
Shore,  etc.,  Ry.  Co.  v.  People,  46  Mich.  193. 
9  N.  W.  249;  City  of  Detroit  ▼.  Weber  et  aL, 
26  Mich.  284;  People  v.  Supervisors  of  St. 
Clalr  County.  30  Hlcb.  388;  Plumb  v.  City  of 
Grand  Rapids,  81  Mich.  381-394,  45  N.  vr. 
1024;  Day  Land  &  Cattle  Co.  ▼.  State,  68 
Tex.  526,  4  S.  W.  865;  Con  well  v.  Voorhees, 
13  Ohio,  523-533.  42  Am.  Dec.  20a 

Mere  nonaction  of  corporate  officers  'wtU 
not  work  an  estoppel  of  the  corporation.  i:4>- 
gan  Co.  v.  Lincoln,  81  111.  156.  See  cases 
cited  16  Cyc.  782. 

Motion  for  rehearing  denied. 


STANDARD  FAcHION  CO.  ▼.  CUMMXNGS. 

(No.  291.) 
(Supreme  Court  of  Michigan.    Jaly  23,  1915.) 

1.  Appeal    and    Ebbob    ®=»173— Pbbsbnta- 
TION   OF  Qttestion   Bexow— Fobbion   Cob- 

POKATIONS— COMPLIANCB    WITH    STATOT*. 

Where  an  action  by  a  foreign  corporation 
was  begun  in  justice  court  and  the  circuit 
court  on  appeal  stated  that  the  corporation  had 
not  filed  any  copy  of  its  articles  of  ineoroora- 
tion,  as  required  by  statute,  the  Supreme  CJoart, 
on  writ  of  error  to  review  a  judgment  for  de- 
fendant, will  determine  the  right  of  the  cor- 
poration to  maintain  the  action,  though  not 
complying  with  the  statute,  though  the  defense 
of  noncompliance  was  not  affirmatively  pleaded. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  1079-1089,  1091-1O83. 
1095-1098,  1101-1120;    Deo.  Dig.  «S=173.] 

2.  GOUMJEBOB  «s>40— Fobeiom   Cobfobatioms 
— RiouT    to    Tbansaot    Business— Ihtkb- 

BTATE  CoMMEBCE. 

A  contract  between  a  foreign  corporation 
manufacturing  Standard  patterns,  and  a  resi- 
dent of  the  state,  which  recitea  that  the  cor- 
poration grants  to  the  resident  an  agency  for 
the  sale  of  the  patterns  in  a  city  for  a  specified 
term,  and  from  year  to  year  thereafter,  until 
termination  of  the  agreement  and  which  binda 
the  corporation  to  sell  and  deliver,  f.  o.  b.  at 
points   outside    of    the   state,   the   patterns     to 


4s»For  other  casM  ■••  same  topic  and  KBT-NUMBER  In  all  Key-Numborad  DIsmU  uid  Ind«XM 

Digitized  by  V^OOQIC 


Mitib.) 


STANDARD  FASHIOIir  CO.  ▼.  CUMMINGS 


815 


tbe  remdent  at  a  apeeified  discount  from  re- 
tail prices  and  advertising  matter  at  prices 
fixed,  and  to  allow  the  resident  to  return  semi- 
annually discarded  patterns  on  terms  specified, 
does  not  contemplate  the  carrying  on  by  the 
corporation  of  intrastate  commerce,  but  the 
corporation,  in  performing  its  part  of  the  con- 
tract, is  engaged  in  interstate  commerce,  and 
may  sue  on  the  contract  without  complying 
with  Pub.  Acts  1901  No.  206,  as  amended  by 
Pub.  Acts  1903,  No.  34,  regulating  the  right  of 
foreign  corporations  to  carry  on  business  in 
the  state. 

[Ed.  Note.— Pot  other  cases,  see  Commerce, 
Cent  Dig.  {$  29,  30;   Dec.  Dig.  «=>40.] 

Error  to  Circuit  Court,  Wayne  County ;  Al- 
fred J.  Murphy,  Judge. 

Action  by  the  Standard  Fashion  Company 
against  Mary  E.  Cummlngs.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  and  new  trial  granted. 

Argued  before  BROOKE,  C.  J.,  and  MeAL- 
VAT,  KUHN,  MOORE,  STONE,  OSTRAN- 
DER,  BIRD,  and  STEERE,  JJ. 

Raymond  E.  Van  Syckle,  of  Detroit,  for 
appellant  Arthur  H.  Covert,  of  Detroit,  for 
appellee. 

STONE,  J.  The  plaintiff,  a  New  York 
corporation,  brought  suit  in  assumpsit  In 
Justice's  court,  declaring  orally  on  all  the 
common  counts,  and  specially  on  the  con- 
tract hereinafter  set  forth.  Defendant  plead- 
ed the  general  issue.  From  a  judgment  for 
defendant,  after  a  trial  upon  the  merits, 
plaintiff  appealed  to  the  circuit  court  Plain- 
tiffs case  upon  trial  In  the  circuit  court  was 
substantially  as  follows:  Prior  to  January 
23,  1907,  plaintiff  had  sold  to  I.  Jay  Cum- 
mlngs, who  owned  and  conducted  a  retail 
store  at  Paw  Paw,  Mich.,  a  stock  of  paper 
patterns  amounting  to  $160,  of  which  $75  re- 
mained unpaid.  On  that  date  Cummings  en- 
tered Into  a  written  contract  with  plaintiff, 
signed  by  plaintiff's  traveling  representative, 
as  follows: 

"Mutual  agreement  between  the  Standard 
Fashion  Company  of  New  York,  first  party, 
and  I.  Jay  Cummings  of  Paw  Paw,  state  of 
Michigan,  second   party. 

"BMrst  party  hereby  grants  to  the  second 
party  an  agency  for  the  sale  of  Standard  Pat- 
terns for in  the  city  of  Paw  Paw,  state 

of  Michigan,  for  three  years  from  date  hereof, 
and  from  year  to  year  thereafter  until  this 
agreement  is  terminated,  as  hereinafter  provid- 
ed, and  agrees  to  sell  and  deliver  f.  o.  b.  New 
York,  or  at  Chicago,  111.,  to  second  party, 
'  Standard  Patterns  at  a  discount  of  fifty  per 
cent  from  retail  prices,  and  advertising  matter 
at  the  prices  and  on  the  conditions  named  on 
the  reverse  side  hereof ;  also  such  other  publi- 
cations as  may  be  issued  by  first  party,  at 
regular  agent's  rates ;  to  allow  second  party  to 
return  discarded  patterns  semiannually,  between 
January  15th  and  February  16th,  and  July 
15th  and  August  15th,  in  exchange  at  nine- 
tenths  cost  for  other  patterns  to  be  shipped 
at  the  time  of  return  or  thereafter,  bat  not  in 
exchange  for  other  goods  than  patterns.  Pat- 
terns returned  for  exchange  must  have  been 
purchased  by  second  party  from  first  party  di- 
rect and  mnst  be  delivered  in  good  order  to  first 
party  at  its  general  office  in  New  York. 


"Second  partr  agrees,  in  conrideratlon  of  the 
above  to  purchase  from  first  party,  for  free 
distribution,  Standard  fashion  sheets  to  a  num- 
ber not  less  than  three  thousand  (3,000)  per 
annum,  and  handy  catalogues  to  a  numt>er  not 
less  than per  annum,  to  pay  transporta- 
tion charges  on  all  goods  ordered  or  returned 
under  this  agreement;  to  purchase  and  keep 
on  hand  at  all  times,  except  during  the  periods 
of  exchange  specified  above,  one  hundred  fifty 
(150}  dollars'  value  in  Standard  patterns,  at 
net  invoice  prices,  and  to  pay  first  party  for 
a  pattern  stock  of  the  amount  stated  above, 
to  be  selected  by  the  first  party,  the  terms  or 

payment   to    be   as   follows:   dollars   at 

time  of  signing  this  contract  and  dol- 
lars in  thirty  days  after  shipment  of  stock,  in 
regular  monthly  account  as  herein  provided, 
the  balance  of  the  purchase  price  seventy-five 
(76)  dollars,  to  remain  unpaid,  as  a  standing 
credit  during  the  continuance  of  this  agree- 
ment, and  to  I}ecome  due  and  payable  at  its 
termination,  second  party  to  pay  interest  on 
tliis  standing  credit  at  the  rate  of  5  per  cent 
per  annum  on  January  15th  of  each  year;  all 
other  purchases  to  be  paid  for  on  or  before  the 
15th  day  of  the  month  succeeding  the  date  of 
shipment 

"Second  party  also  agrees  not  to  assign  or 
transfer  this  agency,  nor  to  remove  it  from  its 
original  location  without  the  written  consent  of 
said  first  party,  not  to  sell  or  permit  to  be 
sold  on  the  premises  of  second  party,  during 
the  term  of  this  contract  any  other  make  of 
patterns  and  not  to  seU  Standard  patterns  ex- 
cept at  label  prices.  Second  party  further 
agrees  to  permit  first  party  or  its  representa- 
tive to  take  account  of  pattern  stock  whenever 
it  desires,  to  pay  proper  attention  to  the  sale 
of  Standard  patterns,  to  conserve  the  best  in- 
terests of  the  agency  at  all  times,  to  reorder 
promptly  all  patterns  as  sold,  and  to  give  tbe 
department  a  prominent  position  on  the  ground 
floor  in  the  store. 

"Either  party,  desirous  of  terminating  this 
agreement  must  give  the  other  party  three 
months'  notice  in  writing,  within  thirty  days 
after  the  expiration  of  any  contract  period  as 
above  specified,  the  agency  to  continue  regular- 
ly during  such  three  months.  Upon  expiration 
of  such  notice,  second  party  agrees  to  prompt- 
ly return  to  first  party  all  standard  patterns 
liought  under  this  contract  and  then  on  hand, 
which  first  party  agrees  to  credit  on  receipt  in 
good  order  at  three-fourths  cost,  paying  to  sec- 
ond party,  within  thirty  days  after  receipt  of 
same,  in  cash,  any  balance  due.  Neglect  to  re- 
turn the  pattern  stock  within  two  weeks  after 
expiration  of  three  months'  notice  shall  relieve 
first  party  from  all  obligation  to  redeem  the 
same.  Failure  to  require  compliance  with  the 
strict  letter  of  this  agreement  shall  not  consti- 
tute a  waiver  of  any  condition  nor  forfeit  nor 
prejudice  any  right  hereunder. 

"It  is  hereby  acknowledged  by  both  parties 
that  there  are  no  verbal  understandings  between 
them  conflicting  with  this  contract 

"Dated  January  23rd,  1907. 

"Done  at  New  York,    State  of  N.   Y. 

"Standard  Fashion  Company, 
"Per  A.  J.  Connelly. 

"[First  Party.] 
"I.  Jay  Cummings. 

"[Second  Party,]" 

Reverse  side: 

"Advertising  Matter — Rates  and  Privileges, 
"Fashion  Sheets :     $6,00  per  thousand, 

"In  lots  of  500  and  over  per  month,  front 
card  and  upper  portion  of  back  printed  with 
agent's  advertisement  (without  extra  charge) 
if  changed  only  twice  a  year.  Each  addition- 
al change  $2.00. 

"In  lots  of  1,(XX)  and  over  per  month,  front 
card  and  upper  portion  of  back  page  printed 
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with  acenfs  advertisement,  which  may  b« 
changed  quarterly  (without  extra  charge). 

"In  lots  of  2,000  and  over  per  month,  front 
card  and  upper  portion  of  back  page  printed 
with  agent's  advertisement,  which  may  be 
changed  monthly   (without  extra  charge). 

"Copy  of  advertisement  for  March  issue  must 
be  in  our  hands  by  January  15th,  to  insure  in- 
sertion. Malie  some  allowance  of  time  (m  all 
changes  of  advertisements.  We  reserve  the 
right  to  repeat  last  advertisement  it  change  is 
not  received  by  us  in  due  time. 

"Fashion  Sheets:  In  lots  of  leas  than  SOO 
of  one  issue,  without  extra  printing;  60  cents 
per  hundred;  blank  space  on  front  page  in 
which  merchant  may  stamp  his  business  card. 
When  260  or  more  of  one  issue  are  ordered, 
merchant's  card  will  be  printed  on  front  page 
at  a  charge  of  50  cents  for  each  printing. 

"Handy  Catalogues:  (Issued  February  and 
August).  $2.00  per  hundred,  with  agent's  card 
printed  on  first  page  of  cover  on  orders  of  100 
or  over  of  one  issue,  and  entire  last  page  of 
cover  in  addition,  with  same  advertisement  as 
running  on  sheets,  when  600  or  more  are  or- 
dered of  one  issue." 

Subsequent  to  signing  thlg  contract  Cnm- 
mlngB  carried  In  stock  patterns  he  procured 
from  plaintiff,  until  bis  death  on  September 
28,  1908,  before  the  ctMitract  terminated. 
After  Cumming*8  death  there  was  evidence 
tendhig  to  show  that  the  business  was  con- 
ducted by  the  widow,  the  defendant,  on  her 
own  personal  responsibility,  until  she  sold 
ont  the  business  In  November,  1909.  During 
that  period  she  ordered  and  received  pat- 
terns from  the  plaintiff,  by  mail,  from  time 
to  time.  In  accordance  with  the  terms  of  the 
contract  There  was  evidence  tending  to 
show  that  both  parties  treated  the  contract 
as  subsisting.  Between  November  1  and  De- 
cember 10,  1909,  defendant  sold  the  business, 
returning  no  patterns  to  the  plaintiff.  Upon 
the  original  contract  there  was  claimed  to 
be  dne  the  $75  remaining  unpaid  at  the  time 
the  contract  was  signed,  and  $2.62  for  pat- 
terns later  ordered. 

At  the  conclusion  of  plalntifiTs  testimony, 
the  trial  court  granted  defendant's  motion 
for  a  directed  verdict  in  her  favor,  on  the 
sole  ground  that  plaintiff,  a  foreign  corpora- 
tion, was  carrying  on  business  in  Michigan 
without  having  complied  with  the  require- 
ments of  Act  No.  206,  Public  Acts  of  1901,  as 
amended  by  Act  No.  34,  PubUc  Acts  of  1903, 
and  was  therefore  precluded  from  maintain- 
ing this  action.  By  the  charge  of  the  court 
it  appears  that  its  decision  was  based  solely 
upon  the  ground  above  stated.  In  its  charge 
the  court  said: 

"The  position  is  taken  by  the  defendant  that 
the  plaintiff,  which  concededly  is  a  foreign  cor- 
poration, is  engaged  in  carrying  on  its  business, 
or  was  at  the  time  in  issue  here,  in  this  state 
without  having  first  filed  in  the  office  of  the 
secretary  of  state  a  certified  copy  of  its  charter, 
or  articles  of  incorporation.  It  is  conceded 
that  the  plaintiff  has  not  filed  any  such  copy  of 
its  articles  of  incorporation  in  this  state." 

After  holding  that  plaintiff  was  carrying 
on  its  business  in  this  state  In  violation  of 
the  statute,  and  that  such  business  was  not  a 
sale  of  goods  or  merchandise  which  would  be 


protected  by  the  rights  of  Interstate  com- 
merce, the  court  further  said : 

"This  statute  provided  that  any  foreign  cor- 
poratioUj  subject  to  the  provisions  of  the  law 
m  question,  shall  not  maintain  any  action  in 
this  state  upon  any  contract  made  by  it,  after 
the  taking  effect  of  this  act,  until  it  shaU  have 
fully  complied  with  the  requirements  of  the  act. 
Now,  not  having  complied  with  the  require- 
ments of  the  act,  the  plaintiS  in  my  view  can- 
not maintain  this  action.  It  is  precluded  by 
our  law  from  doing  it" 

A  Judgment  for  the  defendant  was  there- 
upon entered.  There  was  a  motion  for  a  new 
trial,  which  was  denied,  the  reasons  stated 
for  the  denial  being  substantially  those  con- 
tained in  the  charge  of  the  court.  Plaintiff, 
having  excepted  to  such  reasons  and  the  re- 
fusal of  the  court  to  grant  a  new  trial,  brings 
the  case  here  upon  writ  of  error,  and  the 
principal  question  discussed  under  appropri- 
ate assignments  of  error  is:  Was  plaintiff 
carrying  on  business  in  ttds  state  within  the 
meaning  of  our  statute? 

[1]  The  point  is  made  by  plaintiff  by  as- 
signment of  error  that  this  defense,  not 
having  been  affirmatively  pleaded,  was  im- 
properly before  the  court  nnder  subdivision 
(c)  of  drcnlt  conrt  rule  7.  But  as  this  case 
arose  in  Justice's  court,  and  as  the  learned 
trial  Judge  stated  that  it  was  conceded  that 
the  plaintiff  had  not  filed  any  snch  copy  of 
its  articles  of  incorporation  in  this  state,  we 
tbinlt  that  we  should  dispose  of  the  question 
apon  its  merits. 

[2]  It  is  the  claim  of  the  plaintiff  that  It 
was  not,  and  the  contract  did  not  cmitem- 
plate,  carrying  on  business  in  Michigan  with- 
in the  prohibition  of  the  statute,  that  the 
business  carried  on  by  a  foreign  corporatlcn 
in  this  state,  to  be  unlawful,  must  be  local 
business,  or  "intrastate"  commerce,  and  that 
the  importation  and  sale  of  goods  to  resi- 
dents of  Michigan  by  a  foreign  corporation 
constitute  interstate  commerce,  and  cannot 
be  prohibited  by  the  act.  It  is  urged  that  the 
sale  of  plaintiff's  merchandise  to  a  citizen  of 
Michigan,  and  its  importation  were  protected 
by  the  rights  of  Interstate  commerce;  that 
plaintiff  did  not  go  further  and  by  the  con- 
tract provide  for  the  carrying  on  in  Michigan 
of  its  own  business  through  defendant  as  its 
agent  We  have  read  this  contract  with 
great  care  in  connectimi  with  the  other  evi- 
dence in  the  record,  and  have  ahso  re-ex- 
amined, not  only  our  own  recent  cases,  but 
the  federal  cases  as  well.  And  while  it  may 
he  said  that  the  instant  case  is  near  the  bor- 
der line,  yet  we  are  of  opinion  that  it  falls 
within  that  line  of  cases  holding  that  where 
a  sale  .takes  place  under  the  drcumstancee 
surrounding  this  transaction,  the  rule  relat- 
ing to  interstate  commerce  applies.  The  fol- 
lowing Michigan  cases  have  been  examined 
upon  this  subject:  Rough  v.  Breitung,  117 
Mich.  48,  76  N.  W.  147 ;  Neyens  v.  Worthing- 
ton,  150  Mich.  680, 114  N.  W.  404. 18  L.  B.  A- 
(N.  S.)  142 ;  Haughton  Elevator  Co.  y.  Candy 
Co.,  166  Mich.  26, 120  N.  W.  18;  Showen  r.  J. 
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li.  Owens  Ca.  168  Midi.  S21,  122  N.  W.  640, 
133  Am.  St.  Rep.  376;  Imperial  Curtain  Co. 
V.  Jacobs,  163  Mich.  72,  127  N.  W.  772;  Dea- 
pres,  Bridges  &  Noel  t.  Zlerleyn,  163  Midi. 
S89, 128  N.  W.  768;  Nerost  Lamp  Co.  t.  Con- 
rad, 165  Mich.  604,  131  N.  W.  120;  B.  A. 
Lange  Medical  Co.  v.  Brace,  152  N.  W.  1026. 
In  our  opinion,  the  Instant  case  differs  and 
should  be  distinguished  from  the  foregoing 
oases,  and  is  controlled  by  the  decisions  re- 
lating to  interstate  commerce.  We  are  con- 
strained to  hold  that  under  this  contract  and 
the  evidence  this  plaintiff,  a  foreign  corpora- 
tion, was  not  doing  business  In  Michigan,  but 
that  it  sold  Its  goods  to  I.  Jay  Cummlngs, 
who,  it  is  true,  had  the  exclusive  right  to 
sell  fbem,  but  they  were  not  sold  by  Cum- 
mlngs for  or  on  account  of  the  plaintiff,  but 
exclusively  on  account  of  said  Cummlngs. 

In  the  recent  case  of  E.  A.  Lange  Medical 
Co.  V.  Brace,  supra.  Justice  Kuhn  reviewed 
the  federal  decisions  upon  this  question.  We 
call  attention  to  the  case  of  Butler  Bros. 
Shoe  Co.  V.  United  States  Rubber  Co.,  156 
Fed.  1,  84  C  C.  A.  167,  where  Judge  Sanborn, 
of  the  United  States  Circuit  Court  of  Ap- 
peals, reviews  the  federal  decisions,  and  also 
to  the  case  of  In  re  Monongahela  Distillery 
Co.,  186  Fed.  220,  where  Judge  Denlson,  of 
the  United  States  District  Court,  again  re- 
views the  question,  and,  referring  to  the  case 
of  Butler  Bros.  Shoe  Company,  states  that 
a  writ  of  certiorari  was  denied  in  that  case 
by  the  Supreme  Court  of  the  United  States, 
212  U.  S.  677,  29  Sup.  Ct,  686,  63  L.  Ed.  658, 
and  also  refers  to  the  fact  that  the  case  has 
been  cited  and  followed  by  the  United  States 
District  Court  In  the  Western  District  of  Wis- 
consin, in  Atlas  Engine  Works  v.  Parkinson, 
161  Fed.  229.  The  question  of  what  Is  Inter- 
state commerce  is  a  federal  question,  and  the 
federal  decisions  are  controlling ;  but  we  are 
of  opinion  that  they  are  not  In  conflict  with 
our  own  cases.  Many  other  cases,  federal 
and  state,  might  be  cited.  We  content  out^ 
selves  with  dtlng  only  the  following :  Stand- 
ard Fashion  Co.  v.  Hayes-Brown  Co.,  unre- 
ported opinion  of  the  'Supreme  Court  of  Ten- 
nessee, rendered  Jnly  6,  1907;  Standard 
Fashion  Oo.  v.  McLoed,  decision  rendered 
AprU  25,  1914,  in  the  Supreme  Court  of  Al- 
berta. Both  these  decisions  reached  the  con- 
clusion that  the  transactions  under  the  con- 
tracts, similar  to  the  one  involved  In  this 
suit,  amounted  to  a  sale,  and  fell  within  the 
rule  applicable  to  interstate  commerce..  In 
the  Instant  case  It  is  true  that  the  written 
agreement  between  the  plaintiff  and  Cum- 
mlngs purported  to  be  an  appointment  by  the 
plaintiff  of  Cummlngs  as  the  company's 
agent;  but  aa  was  stated  in  the  McLoed 
Case: 

"There  is  do  magle  In  a  word,  aod  wc  must  see 
the  sense  of  the  agreement  as  a  whole." 

Taking  the  contract  as  a  whole,  the  com- 
pany agreed  to  sell  and  deliver,  lab.  Mew 
153N.W.-52 


Xork,  or  at  Chicago,  III.,  to  Oummlngs 
"Standard  Patterns"  at  a  discount  of  50  per 
omt.  from  retail  prices,  and  also  advertising 
matter  at  certain  prices  and  on  certain  condi- 
tions, and  also  such  other  publications  as 
might  be  osed  by  the  plaintiff  at  regular 
agents'  rates,  Cummlngs  to  be  at  liberty  to 
return  discarded  patterns  semiannually,  be- 
tween certain  dates,  in  exchange  at  nine- 
tenths  cost  for  other  patterns.  Cummlngs 
agreed  to  purchase  from  plaintiff  for  free  dis- 
tribution "Standard  Fashion  Sheets"  to  a  cer- 
tain number,  to  pay  transportation  charges 
on  all  goods  ordered  or  returned  under  the 
agreement,  etc.  We  need  not  repeat  all  of 
the  terms  of  the  contract.  We  cannot  doubt 
that  when  these  articles  of  merchandise  were 
delivered  to  Cummlngs  they  became  his  prop- 
erty, and  the  sales  were  made  on  his  own 
account,  and  not  on  accoant  of  the  plaintiff. 
We  are  of  opinion  that  the  delivery  of  these 
goods  to  the  common  carrier  at  the  places 
named  to  be  transported  to  Cummlngs  at 
Paw  Paw,  Mich.,  was  an  act  of  Interstate 
commerce,  and,  so  long  as  the  business  of 
plaintiff,  a  foreign  corporation,  was  limited, 
to  the  acta  of  Interstate  commerce,  and  did 
not  establish  within  the  state  a  local  agency 
to  represent  it  in  the  sale  of  its  goods,  wares, 
and  merchandise.  It  was  not  amenable  to  the 
law  of  this  state  requiring  foreign  corpora- 
tions, as  a  condition  of  transacting  business 
in  tills  state,  to  file  a  copy  of  their  charter  or 
articles  of  association  as  prescribed  by  the 
Michigan  act  It  is  well  established  that  the 
proper  construction  of  a  contract  is  not  de- 
pendent upon  any  name  given  to  the  Instru- 
ment by  the  parties,  or  any  one  provision, 
but  upon  the  entire  body  of  the  contract,  and 
the  legal  effect  of  it  as  a  whole.  The  learn- 
ed trial  court  in  its  charge  to  the  Jury  seem- 
ed to  think  that  if  the  transaction  tended  to 
further  the  business  of  the  plaintiff  within 
this  state,  it  fell  within  the  terms  of  our 
Statute.  We  do  not  think  thnt  a  controlling 
test.  Probably  the  great  bulk  of  Interstate 
business  is  done  for  the  purpose  of  further- 
ing the  business  of  the  foreign  corporation. 
We  think  the  test  is :  Was  the  plaintiff  en- 
gaged in  carrying  on  a  local  business  within 
this  state?  We  are  constrained  to  hold  that 
under  this  record  it  was  not,  and  that  the 
learned  trial  court  erred  in  directing  a  ver- 
dict for  the  defendant 

Many  other  questions  relating  to  the  lia- 
bility of  this  defendant  suggest  themselves 
to  one  who  reads  this  record,  but  as  those 
questions  were  not  presented  to  us,  and  have 
not  been  discussed  by  counsel,  we  express 
no  opinion  beyond  holding  that  the  directed 
verdict  for  the  reason  stated  by  the  trial 
court,  was  erroneous. 

Some  questions  relative  to  the  admission  of 
testimony  were  discussed  by  appellant's 
counsel,  especially  the  deposition  of  the  wit- 
ness John  T.  Scanlon,  the  president  of  plain- 
tiff company.    We  think  the  court  did  not  err 
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In  holding  that  some  portions  of  his  deposi- 
tion were  hearsay  and  Inadmissible. 

For  the  error  pointed  out  the  judgment  of 
the  circuit  court  is  reversed,  and  a  new  trial 
granted. 

This  case  was  originally  assigned  to  the 
Ute  Justice  McALVAY. 


CHISHOLM  V.  ANN  ARBOR  R.  CO. 

(No.  294.) 

(Supreme  Court  of  Michigan.    July  23,  1916.) 

1.  Carsiebs  <S=»317— Injukies  to  Passknoeb 

—  AuMissiBiLrrr  or  Evidence  —  Place  to 
Alight. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  the  train  at  a  station  with 
which  she  was  familiar,  evidence  that  on  former 
occasions  the  train  had  stopped  opposite  the 
platform  at  that  station,  that  on  this  occasion  it 
was  not  opposite  the  platform,  and  that  the 
right  of  way  where  it  did  stop  was  sloping,  so  as 
to  furnish  an  insecure  footing,  was  admissible  to 
aid  the  jury  in  determining  the  issues  of  negli- 
gence and  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Cnrriera. 
Cent.  Dig.  {§  1295,  1297-1305;  Dec.  Dig.  «=» 
317.] 

2.  Carriers  <8=»320— Injuries  to  Passenger 

—  Question  for  Jurt  —  Conflicting  Evi- 
dence. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  the  train,  where  the  evi- 
dence was  somewhat  conflicting,  but  there  was 
evidence  from  which  the  jury  might  find  the  de- 
fendant negligent  and  the  plaintiff  free  from 
negligence,  it  was  proper  to  refuse  to  direct  a 
verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  !§  1118,  1126, 1149, 1153,  1160,  1167, 
1179,  1190,  1217,  1233,  1244,  1248,  1315-1325 ; 
Dec.  Dig.  «=3320.] 

3.  Trial  ®=»2eO— Requested  Instructions- 
Repetition  or  Oharoe. 

Where  the  charge  given  fully  instructed  the 
jury  as  to  the  law  of  the  case,  there  was  no  er- 
ror in  refusing  requested  charges. 

[E«l.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  $  651-659 ;    Dec.  Dig.  «=»260.] 

Error  to  Circuit  Court,  Isabella  County; 
Peter  F.  Dodds,  Judge. 

Action  by  Susan  CbishoUu  against  the  Ann 
Arbor  Railroad  Company.  Judgment  for  the 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHX, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STBEIIE,  JJ. 

Qustavus  Ohlinger,  of  Toledo,  Ohio,  and  F. 
H.  Dusenbury,  of  Mt  Pleasant  (Alexander  L. 
Smith,  of  Toledo,  Ohio,  of  counsel),  for  ai>- 
pellant  De  Foe,  Hall  &  Converse,  of  Bay 
City,  tor  appellee. 

M(X>RB,  J.  The  issues  Involved  In  this 
case  are  so  clearly  stated  by  the  trial  Judge 
in  his  charge  to  the  Jury  that  we  quote  from 
it  freely  as  follows: 

"Gentlemen  of  the  jury,  the  plaintiff  in  this 
case  seeks  to  recover  damages  she  claims  she  has 
sustained  by  reason  of  an  injury  received  while 
alighting  from  a  train  of  the  defendant  at  the 


Rosebush  station,  in  this  connty.    It  is  her  daim 

that  on  the  evening  of  April  8,  1913,  she  enter- 
ed a  regular  passenger  train  of  defendant  at  its 
station  at  Mt  Pleasant  and  became  a  passenger 
thereon  for  hire  to  t>e  carried  to  the  station  of 
Rosebush,  in  this  county;  that  when  the  train 
stopped  for  the  station  at  Rosebush,  about  10 
o'clock  in  the  evening,  or  a  little  later,  plaintiff 
left  her  seat  and  went  to  the  platform  of  the 
coach  to  dismount  in  the  asual  and  ordinary 
manner ;  that  there  is  a  level  board  platform 
constructed  along  the  tracks  at  such  station,  and 
that  theretofore  such  train  had  regularly  stopped 
thereat,  and  certain  of  the  trainmen  had  thereto- 
fore made  it  a  practice  to  place  upon  said  plat- 
form and  in  proper  position  beneath  the  steps  of 
such  coaches  a  stool,  or  stepping  box,  so  that  the 
passengers,  in  alighting  from  such  train,  could 
step  upon  such  box  and  then  to  such  board  plat- 
form in  safety;  that  it  was  duk  wb«a  such 
train  arrived  at  said  station  on  the  evening  in 
question,  and  that  there  were  no  lights  either  in 
said  station  building  nor  upon  salfl  station 
grounds,  and  no  lights  were  famished  thereat  by 
the  men  in  charge  of  said  train,  other  tiian 
shone  from  the  windows  thereof,  and  that  this 
cast  no  reflection  upon  the  steps  or  the  ground 
beneath ;  that  certain  passengers  preceded  plain- 
tiff in  leaving  such  train  by  the  same  steps,  an<f 
that  one  of  such  trainmen  stood  on  the  ground 
and  at  the  side  of  said  steps  in  the  usual  posi- 
tion to  render  assistance  to  passengers;  that, 
in  emerging  from  such  lighted  train  into  the 
darkness,  plaintiff  was  unable  to  distinguish  the 
exact  location  of  said  train  with  reference  to 
said  platform,  but  supposed  and  judged  from  the 
position  of  such  trainmen,  and  his  failure  to  give 
any  warning  to  or  advise  her  to  the  contrary, 
that  said  train  had  stopped  in  its  usual  position, 
opposite  said  platform,  and  that  she  would  be  re- 
quired to  pass  from  said  steps  to  such  stool  and 
thcu  to  such  board  platform.  But  plaintiff 
claims  that  said  train  had  stopped  before  the 
steps  of  such  coach  had  reached  said  platform, 
and  that  the  ground  thereat  and  beneath  the 
steps  of  such  coach  was  the  ordinary  sand  and 
gravel  roadbed ;  that  it  was  slanting  instead  of 
level  and  formed  an  insecure  footing  and  an 
improper  and  insecure  resting  place  for  such 
step  box,  and  that  the  distance  from  the  step 
of  such  coach  to  such  step  box  was  consid- 
erably greater  than  when  such  step  box  is 
placed  upon  the  board  platform ;  that  be- 
fore she  stepped  from  such  train,  she  look- 
ed and  thought  that  she  saw  that  Uie  step  box 
had  been  placed,  and  assumed  that  it  was  in 
its  usual  position  upon  such  board  platform,  and 
was  not  warned  or  advised  to  the  contrary,  and 
that  as  she  stepped  down,  the  trainman  took  her 
by  one  arm  and  another  gentleman  by  the  other, 
but  owing  to  the  fact  that  such  step  box  had 
been  placed  too  far  beneath  the  step,  and  being 
slanting  and  insecure  and  of  small  area,  only  a 
portion  of  her  foot  struck  the  toi>  of  the  box, 
and  she  was  thrown,  causing  the  injuries  com- 
plained of. 

"There  is  no  claim  on  the  part  of  the  plaintiff 
that  she  was  thrown  clear  to  the  ground,  but 
her  claim  is  that  she  stepped  with  her  heel  upon 
the  west  edge  of  the  step  box,  she  getting  out  on 
the  west  side  of  the  train,  and  that  then  her 
foot  slipped  forward  and  sideways  to  the  south, 
as  I  understand  her,  descending  in  that  way, 
and  in  some  way  injured  her  knee.  She  claims 
tliat  defendant  was  negligent  in  not  stopping 
at  the  board  platform,  and  claims  that  the  place 
where  she  was  required  to  alight  was  an  un- 
safe and  unsuitable  place  for  the  passengers  to 
dismount  from  this  train  in  the  darkness.  She 
further  claims  that,  the  train  having  been  stop- 
ped at  this  place,  it  was  the  duty  of  the  de- 
fendant to  have  provided  reasonably  safe  means 
for  her  to  have  left  the  train  and  to  have  fur- 
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nighed  ber  with  snfficient  licht  and  assistance 
to  have  alighted  in  safety^  07  the  eseicise  of 
reasonable  care  on  her  part. 

"Now  the  defendant  claims  that  while  the 
train  did  not  stop  at  the  platform,  80  that  this 
coach,  in  which  the  plaintiff  was  riding,  would 
stop  with  the  steps  of  the  coach  on  the  plat- 
form, still  it  was  in  a  safe  place  for  her  to 
alight,  and  that  the  place  and  means  provided 
were  reasonably  safe  for  her  to  alight,  and 
that  in  that  particular  the  defendant  was  not 
negligent  at  all.  It  is  also  claimed  that  these 
men  who  had  charge  of  the  train — the  brakeman 
assisted  her  to  the  best  he  could  to  alight,  and, 
as  I  understand,  their  claim  is  that  the  defend- 
ant's brakeman  told  her  to  step  out,  and  that 
she  failed  to  do  it,  and  that,  by  reason  of  her 
failure,  her  foot  went  inside  the  box  towards 
the  train  instead  of  alighting  on  the  box,  as  she 
ought  to  have  done.    •    •    • 

"The  claim  on  the  part  of  the  defendant  is 
tliat  it  did  all  that  it  was  required  to  do  under 
the  law  at  that  time  to  have  her  alight  in  safe- 
ty, and  that  it  was  by  reason  of  her  own  negli- 
gence in  not  paying  attention  to  what  she  was 
otAng,  when  she  ought  to  have  done  ao,  that 
caused  the  injury.    •    *    • 

"Negligence  is  the  basis  of  this  action.  The 
plaintiff  sues  this  company  because  she  claims 
that  the  company  was  n^ligent  at  the  time  of 
her  alighting  from  that  train  and  by  reason  of 
their  negligence  that  she  was  injured  and  not 
because  of  any  negligence  on  her  own  part. 
That  is  the  basis  of  her  case.  If  she  fails  to 
prove  that  she  hasn't  any  case,  or  if  she  should 
prove  that  the  company  was  negligent  and  fails 
to  prove  that  she  herself  was  in  the  exemse 
of  due  care,  then  she  cannot  recover.  So  that 
it  ia  necessary  for  you  to  pay  particular  atten- 
tion to  what  negligence  ia.  It  consists  in  the 
want  of  that  reasonable  care  which  would  be 
exercised  by  a  person  of  ordinary  prudence  un- 
der all  the  existing  circomstances,  in  view  of 
the  probable  danger  of  an  injury,  and  also  of  a 
failure  to  observe  that  degree  of  care  which  the 
law  requires  for  the  protection  of  interest  like- 
ly to  be  injuriously  affected  by  the  want  of  it; 
a  failure  to  observe,  for  the  protection  of  an- 
other's interests,  auch  care,  precaution,  and 
vigilance  as  the  circumstances  justly  demand 
and  the  want  of  which  causes  injury.  Nov^ 
that  negligence  is  what  is  charged  here  against 
the  defendant.  The  plaintiff  not  only  charges 
Diligence  upon  the  part  of  the  defendant,  but 
affirmatively  that  she  was  herself  in  the  exercise 
ot  dne  care.  That  is  to  say,  that  she  had  not  con- 
trfl>nted  to  the  injury  she  sustained  by  reason  of 
her  own  want  of  care  or  her  own  negligence, 
and,  as  applied  to  her,  this  definition  means 
that  it  was  her  duty,  at  the  time  of  alighting, 
to  use  such  due  care  on  the  occasion  as  a  pru- 
dent person  would  have  doae  wider  the  cir- 
cnmstancea. 

"Now  the  burden  of  proof  is  upon  the  plaintiff 
throughout  this  case  upon  these  two  important 
points;  in  fact,  upon  three  points.  There  are 
three  things  ^ou  must  find  in  this  case  in  order 
that  the  plaintiff  recover:  First,  that  the  de- 
fendant was  negligent  in  the  manner  that  is 
charged  as  negligence  in  the  plaintiff's  declara- 
tion, and  that,  t>y  reason  of  that  negligence, 
she  was  injured;  and  she  must  also  show  that 
her  own  negligence  did  not  contribute  to  that 
injury.  Tien,  if  she  has  shown  these  two 
things,  the  burden  of  proof  being  upon  her  to 
show  by  a  preponderance  of  the  testimony  in  her 
favor,  she  must  show  she  has  been  injured  there- 
by and  the  extent  of  the  injury.    •    »    ♦ 

"Now  these  are  the  things  that  are  claimed 
to  be  nMligent,  and  that  I  think  you  may  con- 
sider: First,  that, there  was  no  light  there, 
as  the  plaintiff  claims,  if  you  find  that  to  be  a 
fact  that  there  was  no  light  there.  Defendant 
claims  that  the  brakeman  had  a  lantern  on  his 
arm,  and  that  it  showed  sufficient  light  for  all 
purposes.     Mow,  the  plaintiff  saya  that  there 


wasn't  any  light;  that  (lie  brakeman  didn't  have 
any  Ught  there  at  alL  Now,  if  it  was  en- 
tirely dark  there,  or  if  it  was  so  dark  that  the 
plaintiff  could  not  see  where  to  step,  and  the 
train  stopped  there  for  her  to  get  out,  and  sba 
missed  her  way  by  reason  of  not  being  able  to 
aee,  when  she  thought  it  was  safe  for  her  to 
step  down,  then  that  might  amount  to  such  neg- 
ligence, upon  the  part  of  the  defendant,  as 
would  justify  recovery,  if  you  find  it  to  be  such. 
That  is,  it  is  for  you  to  say  whether  or  not  that 
was  such  negligence  as  I  have  explained  to  you 
it  consists  of,  and,  if  you  find  that  that  comes 
under  the  definition  I  have  given  you,  then  it 
is  proper  for  you  to  base  a  verdict  upon  that, 
provided  proof  of  other  things  are  made,  but 
you  must  find,  in  order  to  determine  that  that 
was  the  reason  of  the  injury,  that  that  was  the 
causa  of  it  And  it  is  claimed  that  the  distance 
was  ^reat  from  the  step  to  the  ground,  and 
that  IS  for  you  to  consider  whether  that  was  a 
proper  distance  to  require  a  passenger  to  step 
down;  and  this  woman  is  to  be  judged  by  her 
condition  at  that  time,  because  it  is  shown  in 
this  case  that  the  brakeman  himself  did  have 
hold  of  her  arm,  and  must  have  known,  or  ought 
to  have  known,  something  about  the  fact  that  it 
was  a  woman,  and  her  size,  etc.,  and  anything 
that  he  could  tell  when  he  was  there,  and  you 
should  consider  that  in  determining  whether  de- 
fendant was  guilty  of  negligence  in  allowing  her 
to  step  down  that  length  of  step. 

"Now,  it  is  claimed  also  that  the  box  was 
placed  upon  tilting  ground,  and  that  it  did  tilt 
toward  the  west  and  that  is  claimed  as  negli- 
gence. This  is  for  yon  to  consider  under  what 
1  have  stated  to  yon  of  what  negligence  is,  and 
for  yon  to  deliver  of  your  verdict  whether  plac- 
ing of  that  box  in  that  way,  if  you  find  it  to  be 
tilting,  was  negligence ;  defendant  denying  that 
the  ground  was  slanting,  and  claiming  that  the 
ground  was  level  at  the  time. 

"It  is  claimed  also  on  the  part  ot  the  plaintiff 
that  the  box  was  placed  too  far  under  the  step, 
and  that  plaintiff,  when  stepping  off,  instead  of 
stepping  on  the  box  securely,  stepped  on  the 
outside  edge  of  it.  and  in  that  way  she  slid  off 
the  box,  and  that  that  caused  the  injury  of 
which  she  complains. 

"Now,  I  think  yon  may  consider  these,  and  if 
you  find  that  defendant  waa  goilty  of  any  act 
of  negligence  in  any  one  of  uiese  four  things, 
and  that  complainant  was  not  at  all  negligent 
herself  (that  is,  that  no  negligence  on  her  part 
contributed  to  the  injury),  then  it  would  be 
proper  for  yon  to  find  a  verdict  in  h«r  favor. 

"Now,  on  the  part  of  th«  defendant,  I  am 
asked  to  charge  you  that  the  evidence  is  undis- 
puted that  plaintiff  was  informed,  before  leav- 
ing the  last  step  of  the  coach,  that  it  was  a  long 
step  from  there  to  the  top  of  the  box.  In  con- 
nection with  that,  the  language  is  a  long  step. 
The  request  refers  to  the  statement  made  by 
Mr.  Johnson  that  the  step  was  high.  It  was 
therefore  her  duty,  on  the  occasion  in  question, 
to  use  more  care  in  alighting  from  the  coach 
than  she  would  otherwise  have  been  called  upon 
to  exercise.  That  is  to  say,  if  she  knew  the 
danger,  she  should  conduct  herself  accordingly. 
If  she  failed  in  this  regard  to  use  such  care  as 
she  ought  to  have  used,  and  her  failure  con- 
tributed to  her  own  injury,  the  company  is  not 
Kable,  and  your  verdict  must  be  not  guilty,  if 
you  find  that  to  be  true.  If  you  find  that  she 
did  exercise  the  amount  of  care  that  she  ought 
to  have  exercised,  that  is  for  you  to  say  wheth- 
er she  did  or  not 

"I  charge  you  that,  in  providing  for  a  safe 
place  to  alight,  defendant  is  held  only  to  the 
exercise  of  reasonable  care;  that  is,  such  care 
as  a  man  of  ordinary  prudence  would  exercise 
under  the  same  circumetancea.  I  have  stated 
that  to  you  before;  but,  inasmuch  as  the  re- 
quest is  proper  and  in  such  language  as  the  par- 
ties desire,  it  is  my  duty  to  state  it  to  you  also 
in  their  language. 
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"I  cbarse  you  farther  that,  when  plaintitf 
attempted  to  step  on  the  box,  she  had  already 
been  apprised  of  the  fact  that  it  was  some- 
what dark,  and  that  the  box  was  some  distance 
below  the  step.  It  was  therefore  incumbent  on 
her  to  use  care  commensurate  with  these  con- 
ditions; and  if  she  failed  in  this  regard,  and 
her  failure  contributed  to  the  accident,  then  the 
company  is  not  liable. 

"I  charge  you  if  the  defendant  was  negligent, 
and  if  the  plaintiff  knew  of  such  negugenee, 
then  it  was  her  duty  to  use  proper  care  to  avoid 
any  effects  of  such  negligence ;  and  if  she  failed 
therein,  and  her  failure  contributed  to  cause  the 
injury,  then  the  defendant  would  not  be  liable. 

'  •  •  •  I  instruct  you  further  that  the  law 
does  not  require,  under  ordinary  circumstances, 
that  the  employes  of  a  railroad  company  hold 
the  arms  of  passengers  to  assist  them  in  alight- 
ing. 

"Further  I  charge  you,  if  yoo  find  this  injniy 
was  accidental  and  not  caused  by  the  fault  or 
negligence  of  either  of  the  parties,  either  the 
plaintiff,  Mrs.  Chisholm,  or  the  defendant  com- 
pany, or  its  crew,  then  your  verdict  should  b« 
no  cause  of  action  or  not  guilty. 

"I  am  asked  to  charge  you,  gentlemen,  that, 
unless  you  find  by  a  preponderance  of  the  evi- 
dence that  the  plaintiff  fell  over  the  west  edge 
of  the  step  box,  then  your  verdict  must  be  for 
the  defendant  Instead  of  giving  that  to  you  in 
that  language,  I  say  to  you  that  the  words 
'fell  over— I  don't  give  it  to  you  in  the  terms 
here  because  of  those  words,  but  I  do  charge  you 
that,  in  order  for  the  plaintiff  to  recover,  you 
must  find  that  she  stepped  upon  the  west  ed^ 
of  the  box,  as  she  claims  she  did  (as  it  is 
claimed),  and  that  she  did  not  fall  as  the  de- 
fendant claims,  stepped  over  the  south  end  of 
the  box.  In  that,  plaintiff  is  held  to  the  charges 
made  in  the  declaration  specifically  as  cdleged. 
Her  claim  is  she  stepped  with  her  heel  on  the 
front  edge  of  the  box,  and  that  she  slipped  off 
in  that  way,  and  doesn't  say  to  the  south,  and 
that  that  was  how  the  injury  was  caused. 
•    •    * 

"The  defendant  desires  me  to  state  a  little 
more  particularly  the  claim  of  the  defendant. 
The  claim  of  the  defendant  is  (I  think  I  stated 
it  before,  but  so  as  to  be  sure  you  understand 
it)  that  the  plaintiff  did  not  step  on  the  box, 
and  consequently  the  position  where  the  box 
was  has  nothing  to  do  with  the  claim ;  that,  in- 
asmuch as  the  niaintiff  did  not  step  on  the  box, 
it  makes  no  difference  whether  the  box  was 
there  or  not,  and  has  no  connection  with  the 
injury;  that  the  distance  of  the  step  does  not 
eilter  into  it;  and  further  that  the  position 
where  the  box  was  placed,  whether  in  under  the 
step  or  not,  makes  no  difference,  if  she  didn't 
step  at  the  place  where  the  box  should  hare 
been;  that  she  tipped  over  toward  the  south. 
That  is  the  daim  of  the  defendant.  I  stated 
to  you  in  the  beginning  what  the  claim  of  the 
plaintiff  is  and  what  the  claim  of  the  defendant 
Is.  The  defendant  asked  me  to  state  that 
more  clearly  so  you  could  understand  it." 

The  jury  returned  a  verdict  In  favor  of 
the  plaintiff  in  the  sum  of  $1,400.  From  a 
judgment  on  that  verdict,  the  case  la  brooght 
here  by  writ  of  error. 

The  errors  assigned  are  discussed  under 
the  following  heads: 

I.  (a)  In  denying  defendant's  motion  to 
strike  out  all  the  testimony  In  regard  to 
where  the  train  stopped  on  former  occasions, 
(b)  In  denying  defendant's  motion  to  strike 
out  all  the  testimony  In  regard  to  the  posi- 
tion with  reference  to  the  platform  where 


the  passengers  alighted  on  tibe  night  of  the 
accident  (c)  In  denying  defendant's  motion 
to  strike  out  all  the  testimony.  In  regard  to 
the  condition  of  the  right  of  way  at  the 
point  where  plaintiff  alighted,  as  to  whether 
It  was  slanting  or  not,  and  with  what  It  was 
covered. 

II.  Error  In  overruling  defendant's  motion 
made  at  the  dose  of  plaintiff's  testimony  and 
again  at  the  dose  of  all  the  testimony  for  a 
directed  verdict,  upon  each  of  the  reasons 
assigned  by  defendant  for  sudi  directed  ver- 
dict 

III.  E<rror8  In  refusing  to  diarge  as  re- 
quested by  defendant 

[1]  I.  The  plaintiff  lived  at  Rosebush. 
She  weighed  nearly  200  pounds.  She  had 
frequently  taken  trains  on  defendant's  road 
at  Rosebush  and  alighted  from  them  at  the 
same  station.  The  testimony  dlsdoeed  there 
was  at  Rosebush  station  a  wooden  platform 
about  4  feet  wide  and  upwards  of  150  feet  In 
length,  opposite  which  trains  usually  stopped 
when  passengers  were  leaving  or  boarding 
the  trains.  The  accident  happened  about  10 
o'clock  In  the  evening.  The  car  in  which 
plaintiff  was  riding  was  the  first  car  bade  of 
the  smoker.  When  the  station  was  called, 
she  left  the  car  at  the  front  end.  The  brake- 
man  assisted  her  to  alight  The  train.  In- 
stead of  stopping  opposite  the  platform,  stop- 
ped so  that  the  front  end  of  the  car  plain- 
tiff was  leaving  was  30  feet  or  more  from  the 
end  of  the  platform.  We  think  the  testi- 
mony objected  to  was  entirely  competoit  for 
the  purpose  of  enabling  the  Jury  to  deter- 
mine whether  either  or  both  of  the  parties 
to  the  litigation  was  negligent. 

[2]  II.  Did  the  judge  err  In  refusing  to  di- 
rect a  verdict?  The  testimony  was  some- 
what conflicting,  and  from  some  of  It  the 
jury  would  be  warranted  tn  finding  defend- 
ant negligent,  and  that  the  conduct  of  the 
plaintiff  was  that  of  a  reasonably  prudent 
person.  There  were  questions  of  fact  for  the 
jury, 

[3]  III.  Did  the  Judge  err  In  refusing  to 
give  some  of  the  defendant's  requests  to 
charge?  While  we  have  quoted  freely  from 
the  charge  of  the  court,  we  did  not  quote  all 
of  It  but  we  think  It  clear,  from  reading 
the  entire  charge,  that  the  jury  was  fully  in- 
structed upon  the  law  of  the  case.  The  case 
was  tried  with  care.  We  find  no  reversible 
error. 

Judgment  is  affirmed. 

BROOKE,  C.  J.,  and  STEERB,  BIRD, 
STONE,  and  KUHN,  JJ.,  concurred  with 
MOORE,  J.  OSTEANDEB,  J.,  concurred  In 
the  result. 

This  case  was  originally  assigned  to  Jus- 
tice McAJLVAY. 
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SIMMS  T.  BIALY  HABDWAKB  &  SUPPI/T 

CO.  et  aL    (No.  315.) 
(Sopreme  Gout  of  Michigan.    July  23,  1919.) 

1.  CoRPOK&noNS  «3»610  —  DmsoLtinoir  — 

Statute. 

Comp.  Laws  1897,  M  10852-10800,  pro- 
vides generally  for  the  TOluntary  dissolution  of 
corporations.  Pub.  Acts  1903,  No.  232,  as 
amended  by  Pub.  Aots  1907,  No.  137,  provided 
by  section  12  that  on  dissolution  of  a  corpora- 
tion organised  thereunder  by  sale  of  its  property, 
etc.,  the  majority  of  the  last  board  of  directors 
must,  within  30  days,  give  written  notice  there- 
of to  the  secretary  of  state.  Section  21  provid- 
ed that  if  the  capital  stock  sfaonld  be  withdrawn 
and  refunded  to  stockholders  before  payment  of 
all  debts,  the  stockholders  should  be  liable  to  any 
creditor  to  the  amount  refunded,  and  section  34 
thereof  referred  generally  to  Comp.  Laws  1897, 
sections  8572,  8573,  of  which  contain  provisions 
for  selling  the  property,  and  franchises  of  pri- 
vate corporations  on  execution,  and  section  8562 
of  which  provides,  that  where  all  corporate  prop- 
erty has  been  sold  on  foredosure,  the  purchasers 
may  exercise  all  the  privileges  of  the  corpora- 
tion and  shall  be  deemed  to  be  corporators  vested 
with  all  the  rights.  A  private  corporation,  or- 
ganized in  1904  under  the  act  of  1903,  the  three 
otficers  of  which  owned  its  stock  and  controUecf 
it,  in  JunCj  1911,  filed  with  the  county  clerk  a 
notice  of  dissolution  by  mutual  consent,  by  sale 
of  its  property  and  franchises  to  its  president, 
and,  as  required  by  Pub.  Acts  1907,  No.  101,  fil- 
ed a  certificate  with  the  county  clerk,  stating 
that  the  president  was  the  proprietor.  In  1913 
the  complainant  sued  the  corporation,  served 
process  on  the  president,  who  moved  to  dismiss 
and  obtained  execution.  Heli,  that  the  corpo- 
ration had  not  been  dissolved,  and  that  the  judg- 
ment against  it  was  valid. 

[Eld.  Note. — For  other  cases,  see  Corporations, 
Cent  Mg.  f§  2424-2430;    Die.  Dig.  «=>610.] 

2.  CORPOKATIOWS    ®=3291— OmCEBS— FArLTTBE 

TO  Elect— EaWKOT. 

A  oorporation's  failnre  to  elect  oflSosiB  con- 
tibaaes  Uie  old  officers  in  power. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  Jg  1250-1254;   Dec.  Dig.  (S=>291.] 

3.  CoEFOBATiOKs   «=»007— Action- Pbocxss— 
Offickbs. 

Where  a  private  corporation  was  not  dis- 
solved by  its  ^n|!  of  a  notice- of  voluntary  dis- 
solution, and,  oa  its  failure  to  elect,  its  old  offi- 
cers continued  in  power,  subsequent  service  on 
its  president  in  a  creditor's  suit  was  a  proper 
sernce,  and  gave  the  jastice  court  jurisdictioa. 

(Bd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  $|  1071-1974,  197&-2000;  Dec.  Dig. 
«=>507.] 

4.  COBPORATIONB  '«S>543  —  AlTBUFTED  DIS8O- 

x-trnoN- BioHTS  or  Subsequent  .Txjdgment 

Cbxditob. 

Oomp.  Laws  1887,  f  437,  relating  to  gener- 
al chancery  powers,  empowers  the  court  to  de- 
cree satisfaction  of  the  amount  remaining  due 
on  a  creditor's  judgment  out  of  any  property, 
belonging  to  the  defendant,  or  held  in  trust  for 
Mm,  discovered  by  proceedings  in  chancery, 
whether  originally  liable  to  execution  or  not, 
and  Comp.  I.#aw8  1S97,  g  9760,  empowers  tbe 
court,  upon  tbe  petition  of  a  judgment  creditor 
of  a  corporation,  to  sequestrate  its  stock  and 
ejects.  A  hardware  corporation  whose  stock 
was  owned  by  its  three  officers,  after  payment 
of  all  its  debts,  attempted  a  voluntary  but  In- 
effectual dissolution  and  a  sale  of  its  franchises 
to  its  president,  and  thereafter  complainant, 
who  had  paid  a  bill  for  roofing,  leaving  a  bal- 
ance of  127  payable  when  the  roof  was  leak- 
tight,  and  who  more  than  six  years  afterwards 


■aed  in  assumpsit  on  the  guaranty  and  obtaiiied 
a  judgment  and  execution  for  $97,  had  no  legal 
or  equitable  interest  in  any  property,  so  that  as 
to  bim  tbe  sale  of  its  assets  was  not  invalid,  or 
the  purchaser  a  trustee  for  his  benefit. 

[Ed.  Note.— For  other  cases,  see  CorporationB, 
Cent  Dig.  {  2161;    Dec.  Dig.  «=>543.] 

Aiqoeel  from  Circuit  Court,  Bay  County,  In 
Chancery;   Chester  L.  Collins,  Judge. 

Bill  by  Henry  W.  Simms  against  the  Blaly 
Hardware  &  Supply  Company,  Robert  C. 
Bialy,  and  another.  Decree  for  plaintiff,  and 
defendant  Bobert  C.  Bialy  appeala  Bevers- 
ed,  and  bill  dismissed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
STONE,  OSTRANDEE^  BIBD,  MOOBB, 
and  STEERB,  JJ. 

Conmans  &  Gaffney,  of  Bay  City,  for  appel- 
lant Stoddart  &  McMillan,  of  Bay  City,  for 
appellee. 

OSTRANDBR,  3.  The  Blaly  Hardware  ft 
Supply  Company  was  organized  In  December, 
1904,  under  Act  232  of  the  Public  Acts  of 
1903.  The  limit  of  its  life  as  expressed  in 
its  articles  of  incorporation  was  30  years. 
Its  capital  stock  was  $20,000  in  200  shares,  of 
which  Robert  C.  Bialy  held  170,  A  D.  Bialy 
and  W.  H.  McKerrlgan  each  held  15  shares, 
its  object  to  carry  &ii  the  "business  of  whole- 
sale and  retail  dealers  in  hardware  and  suit- 
piles"  at  Bay  City.  The  last  report  of  this 
corporation  was  filed  April  16,  1909,  and  was 
dated  March  12,  1909,  at  which  time  the 
holders  of  stock  appeared  to  be  the  same  as 
upon  its  organisation.  Of  the  three  per- 
sons named  R.  C  Blaly  was  president,  W.  H. 
McKerrigan  was  vice  president,  and  A.  D. 
Bialy  was  secretary.  In  August,  1911,  a 
notice  was  filed  with  the  secretary  of  state 
and  In  the  office  of  the  register  of  deeds  for 
Bay  county,  which  reads  as  follows: 

"Michigan  Notice  of  Dissolution. 

"The  Bialy  Hardware  &  Supply  Company,  Bay 
City,  Michigan. 

"June  Ist,  1911. 
"We,  the  undersigned,  being  a  majority  of  the 
last  b<wrd  of  directors  of  the  Bialy  Hardware  & 
Supply  Company,  a  corporation,  doing  business 
under  the  provisions  of  Act  No.  232,  Public  Acts 
of  1903,  hereby  give  notice  in  accordance  with 
the  requirements  of  section  12  of  said  act,  that 
said  corporation  has  been  dissolved  by  mutual 
consent  by  sale  of  its  property  and  franchises  to 
Robert  C.  Bialy. 

"Robert  O.  Bialy, 
"William  H.  McKerrigan, 
"Majority  of  Directors." 

The  business  was  continued  by  the  defend- 
ant Robert  G.  Blaly  under  the  name  Blaly 
Hardware  ft  Supply  Company,  and  a  certifi- 
cate was  filed  with  the  county  clerk  of  Bay 
county  In  accordance  with  Act  101  of  the 
Public  Acta  of  1907,  to  the  effect  that  Rob- 
ert C.  Bialy  was  the  proprietor.  In  Septem- 
ber, 1913,  a  corporation  named  Bialy  Hard- 
ware Comi>any  was  organized  under  the  act 
already  referred  to,  with  a  capital  of  $75,- 
000,  the  Incorporators  being  Robert  0.  Bialy, 
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wbo  owns  748  shares,  and  McKerrigan  and 
one  M.  S.  Babcock,  wbo  eacb  owned  1  share 
of  the  stock.  There  was  no  Interval  in  the 
conduct  of  the  business,  whether  by  the  origi- 
nal conwration,  by  Blalj,  or  the  corporation 
last  named.  Mr.  Blaly  paid  nothing  when  he 
succeeded  to  the  assets  of  the  first  c(»pora- 
tlon. 

The  complainant  did  some  business  with 
the  corporation  first  above  named,  and,  grow- 
ing out  of  It,  he  claimed  damages  for  the 
breach  of  a  guaranty  of  the  corporation.  In 
1911  he  called  the  attention  of  officers  of  the 
the  corporation  to  the  claim  for  damages 
which  he  was  making.  In  June,  1913,  he 
sued  the  Bialy  Hardware  &  Supply  Company 
in  Justice's  court  By  the  record  kept  by  the 
Justice  it  appears  that  the  return  day  of  the 
summons  was  June  18,  1913;  that  It  was 
served  upon  the  defendant  by  delivering  a 
copy  thereof  to  Robert  C.  Bialy,  Its  president, 
in  the  city  of  Bay  City,  in  said  county.  On 
the  17th  day  of  June,  Robert  C.  Blaly  in- 
formed the  Justice  that  he  would  not  be  In 
the  city  on  the  return  day  of  the  Bummons, 
and  asked  that  the  cause  might  be  adjourned. 
On  the  return  day  of  the  summons,  there  was 
an  appearance  for  the  plaintiff  by  an  attor- 
ney, who  proved  his  authority  to  appear,  and 
at  the  request  of  defendant  the  cause  was  ad- 
journed to  July  2,  1913,  at  9  o'clock  a.  m. 
There  was  an  appearance  for  plaintiff,  but 
none  for  the  defendant,  on  the  adjourned 
day,  and  upon  motion  of  the  plaintiff  and 
cause  shown  another  adjounmeut  was  taken 
until  August  1,  1913,  at  the  same  hour.  On 
the  last  adjourned  day,  the  plaintiff  appeared 
in  person  and  by  attorney,  and  declared 
against  the  defendant  in  assumpsit,  flHng 
a  written  declaration.  Robert  Cw  Blaly  ap- 
peared by  an  attorney  and  filed  a  written  mo- 
tion to  dismiss  the  cause,  setting  up : 

"First,  that  at  time  of  commencement  of  suit 
there  was  not  in  existence,  nor  ha.s  there  since 
been  In  existence,  a  corporation  known  as  Bialy 
Hardware  &  Supply  Company;  second,  that 
process  was  served  on  Robert  C.  Bialy,  and  that 
be  had  no  connection  whatsoever  at,  or  subse- 
quent to,  the  commencement  of  this  suit,  with  a 
corporation  known  as  Bialy  Hardware  ft  Supply 
Company;  third,  that  Bialy  Hardware  4  Sup- 
ply Company,  a  corporation,  voluntarily  ceased 
doing  business  in  accordance  with  the  statutes 
of  the  state  of  Michigan  prior  to  the  commence- 
ment of  this  suit.  Affidavit  of  Robert  C.  Bialy 
also  filed  in  support  of  motion." 

There  was  another  continuance  to  Septem- 
ber 5,  1913,  to  i)ermit  counsel  to  file  briefs, 
at  which  time  there  were  the  same  appear- 
ances as  before,  and  no  other  appearance  on 
the  part  of  defendant,  and,  after  waiting  an 
hour,  the  Justice  proceeded  to  hear  the  cause. 
He  overruled  the  motion  to  dismiss.  There 
was  then  no  further  or  other  appearance 
for  defendant,  testimony  was  taken,  and  a 
Judgment  was  entered  for  the  plaintiff  for 
197  and  costs.  In  time  a  transcript  was 
taken  to  the  circuit  court  for  Bay  county, 
and  a  writ  of  execution  was  issued,  which 
was  returned  wholly  onsatlsfled.    The  Judg- 


ment creditor,  the  complainant,  thereupon 
filed  the  bill  tn  this  cause.  The  bill  was 
answered  by  defendants  Robert  C.  Bialy  and 
Blaly  Hardware  Company,  but  not  by  the 
Judgment  debtor,  which  was  defaulted.  At 
the  hearing  the  defendant  Robert  C.  Bialy 
presented  three  principal  contentions,  which 
are: 

"First.  That  complainant  has  no  valid  judg- 
ment against  Bialy  Hardware  &  Supply  Compa- 
ny, a  corporation,  for  the  following  reasons:  (a) 
Bialy  Hardware  ft  Supply  Company  was  not  in 
existence  at  the  time  of  the  commencement  of 
the  suit  in  justice  conrt ;  (b)  Robert  C.  Blaly 
was  not  an  officer  of  the  Bialy  Hardware  &  Sup- 
ply Company  at  the  time  of  the  commencement 
of  said  suit,  and  for  this  reason  there  was  no 
service  of  process,  and  therefore  no  jurisdiction 
in  the  justice  court  to  find  the  alleged  judgment : 
(c)  Bialy  Hardware  ft  Supply  Company  was  not 
an  existing  corporation,  for  the  reason  that  its 
existence  had  terminated  prior  to  the  commence- 
ment of  said  suit. 

"Second.  That  complainant  has  an  adequate 
remedy  at  law,  provided  him  by  section  21  of 
Act  232,  Public  Acts  of  1903,  the  act  under 
which  Bialy  Hardware  &  Supply  Company  was 
incorporated. 

"Third.  That  the  bill  of  complaint  shonld  be 
dismissed  for  the  reason  that  at  the  time  of  the 
transfer  of  the  assets  of  Bialy  Hardware  & 
Supply  Company  to  Robert  O.  Bialy  there  was 
no  valid  debt  in  existence,  and  therefore  such 
transfer  did  not  constitute  a  fraud  upon  com- 
plainant, either  in  fact  or  in  law,  so  as  to  confer 
jurisdiction  upon  a  conrt  of  equity." 

The  circuit  Judge  was  of  opinion  that  tlie 
corporation  debtor  had  never  been  dissolved; 
tliat  the  action  of  Robert  C.  Bialy  in  request- 
ing before  the  return  day  of  the  summons 
that  the  cause  might  be  adjonrued  on  the 
return  day  was  in  law  a  general  appearance 
in  that  proceeding;  that  the  Judgment  ren- 
dered was  valid;  that  8  Oomp.  Laws,  S  9T60, 
authorizes  this  suit,  and  a  decree  was  entered 
for  complainant  In  accordance  with  the  prayer 
of  the  bill.  The  decree  is  that  the  defend- 
ant Blaly  Hardware  ft  Supply  Company  pay 
complainant  his  Judgment;  that  Robert  G. 
Bialy  and  the  Blaly  Hardvrare  Company  are 
trustees  for  the  Bialy  Hardware  ft  Supply 
Company,  and  required  to  pay  to  comidaln- 
ant  out  of  money,  prop^ty,  etc.,  which  were 
received  from  and  formerly  held  in  the  pos- 
session of  the  Bialy  Hardware  &  Supply  Com- 
pany; that  of  such  property  there  was  suf- 
ficient In  the  hands  of  the  lastruamed  to  pay 
the  Judgment;  and  that  complainant  was 
entitled  to  an  execution  to  enforce  the  col- 
lection. From  this  decree  Robert  O.  Blaly 
has  appealed. 

[1-3J  The  act  under  which  the  corporation 
was  organized  as  amended  by  Act  137,  Public 
Acts  of  1907,  contains,  in  section  12,  a  provi- 
sion for  making  reports  to  the  secretary  of 
state  of  certain  corporate  actions.  Including 
the  following : 

"And  in  case  a  corporation  organized  or  doing 

business  under  the  provisions  of  this  act  shall  be 
dissolved  by  process  of  law,  or  whose  term  of  ex- 
istence Bhall  terminate  by  limitation,  or  who.<ie 
property  and  franchises  shall  be  sold  at  mortgage 
sale,  or  at  private  sale,  or  if  for  any  reason  the 
attitude  of  the  corporation  toward   the  state 
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shall  be  changed  from  that  set  forth  in  the  arti- 
cles of  association,  it  shall  be  the  dutr  of  the 
last  board  of  directors  of  such  corporation  with- 
in thirty  days  thereafter  to  give  written  notice 
of  snch  change  to  the  secretary  of  state,  signed 
by  a  majority  of  such  directors  and  accompanied 
by  a  recording  fee  of  fifty  cents,  which  said 
notice  shall  be  recorded  as  amendments  are  re- 
quired to  be  recorded." 

Section  21  of  Act  232,  Public  Acts  of 
1903,  la: 

"If  the  capital  stock  of  any  such  corporation 
shall  be  withdrawn,  and  refunded  to  the  stock- 
holders before  the  payment  of  all  the  debts  of  the 
corporation  for  which  such  stock  would  have 
been  liable,  the  stockholder^  of  such  corporation 
shall  be  jointly  and  severally  liable  to  any  credi- 
tor of  such  corporation,  in  an  action  founded  on 
this  statute,  to  the  amount  of  the  sum  refunded 
to  him  or  them  resi>ectiTeIy." 

It  la  the  contention  of  appellant  that  this 
act  is  a  consolidation  of  previous  laws,  with 
some  new  provisions,  and  that  it  must  be 
looked  to,  to  And  the  powers  of  corporatiMia 
existing  by  virtue  of  its  provisions;  that  in 
the  sections  which  have  been  referred  to  is 
found  the  implied,  if  not  express,  power  of 
voluntary  dissolution,  with  a  remedy  for  cred- 
itors who  would  otherwise  be  injured  by  such 
voluntary  action.  It  is  said  that  Robert  O. 
Bialy  merely  withdrew  his  share  of  the  capi- 
tal stock  of  the  corporation,  and  that  the 
remedy  of  creditors  of  the  corporation  in 
such  circumstances  is  clear.  The  question  is 
not  whether  complainant,  under  the  circum- 
stances disclosed ,  had  a  remedy  under  this 
act,  but  is  whether  he  is  entitled  to  the  rem- 
edy he  lias  chosen. 

As  between  the  state  and  a  private  domes- 
tic corporation,  there  can  be  no  voluntary 
dissolution  of  the  corporation  except  as  the 
state' permits  it 

"A  dissolution  is  not  effected  by  a  failure  to 
elect  officers ;  nor  by  a  sale  or  assignment  of  all 
the  corporate  property ;  nor  by  the  fact  that  one 
person  owns  all  the  shares  of  stock  -  nor  by  a 
cessation  of  all  corporate  business  and  acts ;  nor 
by  the  death  of  its  stockholders;  nor  by  insol- 
vency."   Cook  on  Coriwratlons,  {  631. 

The  Legislature  has  by  a  general  law  (2 
Comp.  Laws,  c.  300)  provided  for  the  volun- 
tary dissolution  of  corporations.  It  is  not 
claimed  that  the  Blaly  Hardware  &  Supply 
Comi>any  was  dissolved  under  the  provisions 
of  the  law. 

I  do  net  find  in  Act  137  any  permission  to 
sell  or  assign  all  of  the  corporate  property 
and  franchises.  A  general  reference  Is  made 
in  secUon  34  of  Act  232  to  chapter  230  of  the 
Compiled  Laws  of  1897  for  applicable  provi- 
sions of  law.  Turning  to  the  chapter  referred 
to,  we  find  provisions  for  selling  property 
and  franchises  of  private  corporations  upon 
executions,  and  for  the  sale  of  all  of  the  cor- 
porate property  and  franchises  to  another 
corporation  formed  for  the  same  corporate 
purposes.  Sections  8572,  8573.  In  section 
8552  It  is  provided  that  whenever  all  corpo- 
rate property  and  franchises  have  been  sold 
upon  mortgage  foreclosure,  the  purdiaseis 
and  their  associates — 


"shall  be  entitled  to  have  and  exercise  all  the 
privileges  and  franchises  held  by  such  corpora- 
tion, and  shall  be  deemed  and  taken  to  be  the 
true  owners  of  its  corporate  rights,  and  to  be 
corporators  vested  with  all  the  rights,  *  »  • 
conferred  by  law  or  the  statutes  of  this  state  up- 
on such  corporations,  in  the  same  manner,  and 
to  the  same  extent,  as  if  they  were  the  original 
corporators  at  the  formation  of  such  corpora- 
tion ;  and  they  shall,  within  thirty  days  after 
such  sale  shall  become  absolute,  file  articles  of 
association." 

There  Is  no  express  provision  of  law  to 
which  I  have  been  referred,  or  which  I  have 
discovered,  for  the  sale  by  a  corporation  of 
its  property  and  franchises  to  an  individual 
for  the  puri)ose  of  ending  the  corporate  life, 
none  permitting  a  corporatlou  to  voluntarily 
wind  up  its  affairs  except  by  a  proceeding  in 
court.  Read  in  connection  with  the  general 
provisions  which  have  been  referred  to,  the 
language  in  sections  12  and  21  of  Act  232, 
Public  Acts  of  1903,  cannot  be  construed  as 
conferring  any  power  to  dissolve  a  corpora- 
tion. It  must  be  held,  therefore,  that  the 
Blaly  Hardware  &  Supply  Company  Is  not 
dissolved.  This  being  so,  it  would  appear 
that  complainant  has  a  valid  judgment 
against  It,  since  it  was  subject  to  be  sued, 
and  its  failure  to  elect  officers  resulted  in 
continuing  the  old  officers  in  power.  There 
was  proper  service  of  the  summons,  and  the 
justice  acquired  jurisdiction  to  render  the 
judgment  which  was  rendered. 

[4]  To  find  that  the  Bialy  Hardware  & 
Supply  Company  has  a  legal  existence — has 
not  been  dissolved — Is  not  to  find  that  it  is 
legally  or  equitably  the  owner  of  any  prop- 
erty, or  that  the  sale  of  its  property  to  de- 
fendant Blaly  was  fraudulent  and  ought  to 
be  set  aside.  In  a  proper  case  the* court 
has  power — 

"to  decree  satisfaction  of  the  amount  remaining 
due  on  such  judgment,  out  of  any  property,  mon- 
ey, or  other  things  in  action  belonging  to  the  de- 
fendant, or  held  in  trust  for  him,  •  •  • 
which  shall  be  discovered  by  proceedings  in 
chancery  whether  the  same  were  originally  lia- 
ble to  be  taken  in  execution  at  law  or  not"  1 
Comp.  Laws,  {  437. 

Under  3  Comp.  Laws,  {  9760,  upon  the  peti- 
tion of  the  Judgment  creditor  the  court — 
"may   sequestrate   the   stock,    property,    things 
in  action  and  effects  of  such  corporation,  and 
may  appoint  a  receiver  of  the  same." 

The  Judgment  debtor  has  no  property. 
Complainant  requires  for  his  relief  the  set- 
ting aside,  as  to  him,  of  the  sale  of  the  prop- 
erty of  the  Judgment  debtor  to  defendant 
Blaly.  It  is  one  of  appellant's  contentions 
that  the  sale  was  not  fraudulent,  and  there- 
fore cannot  be  disturbed.  Assuming  that  in 
any  case  such  relief  may  be  given  upon  a 
judgment  creditor's  bill,  or  under  the  stat- 
ute above  referred  to,  it  is  necessary  to  look 
more  closely  at  the  nature  of  his  demand, 
since  his  judgment  was  obtained  nearly  two 
years  after  the  sale  of  the  corporate  assets. 

It  appears  that  all  debts  of  the  Judgment 
debtor  were  paid  before  the  attempted  volun- 
tary dissolutloa  of  the  corporation.    In  the 
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year  1905  the  ocwporatlon  sold  to  complainant 
goods,  roofing,  valued  at  $97,  upon  whicb  $20 
was  paid  In  October,  1905.  In  1907,  on  Janu- 
ary 24tb,  It  addressed  a  letter  to  complain- 
ant about  this  account.  Insisting  upon  pay- 
ment This  letter  was  received  by  complain- 
ant, who  on  January  Slst  paid  an  additional 
sum  of  $50  and  took  a  receipt,  reading  as 
follows : 

"Bay  aty,  Mich.,  Jan.  81,  1907. 
"Received  of  H.  W.  Simms  fifty  dollars  to  ap- 
ply account  due.     Balance  $27.00  to  be  paid 
when  the  roof  is  repaired  or  to  be  leak  tight. 
"Tours  truly, 

"Bialy  Hdwe.  &  Supply  Co. 


fe  Supply  uo., 
"By  B.  C.  Bialy." 


Later,  complainant  paid  the  balance  of  $27. 
In  the  letter  of  January  24,  1907,  the  Judg- 
ment debtor  said  to  complainant,  among  oth- 
er things : 

"You  certainly  cannot  expect  to  hold  back  $77 
for  about  one  hour's  work,  which  it  would  take 
to  remedy  the  small  leak  in  this  roof  which  you 
seem  to  claim  there  is.  We  made  no  guaranty 
upon  this  roof  any  further  than  to  finish  it  com- 
plete when  it  was  put  on.  This  we  have  done, 
and  no  matter  if  the  roof  is  paid  for,  we  should 
feel  in  duty  bound  to  make  the  roof  tight  no 
matter  how  many  times  we  would  have  to  go  to 
do  it.  You  have  our  goods  and  material,  and 
we  are  entitled  to  tiie  money. 

"The  guaranty  has  no  strength  unless  the  roof 
is  paid  for,  and  you  cannot  call  upon  us  to  rem- 
edy the  defect  until  you  have  paid  the  bill,  as  the 
guaranty,  if  any  was  made,  would  protect  you 
only  so  far  after  you  have  paid  the  account  If 
you  will  pay  the  account,  we  will  give  you  a 
written  guaranty  that  we  will  make  the  roof 
tight  as  we  are  perfectly  good  for  this.  We 
think  this  all  you  could  ask,  as  you  know  we 
could  not  get  apon  the  roof  now  and  do  anything, 
while  the  weather  is  so  cold,  but  we  will  have 
the  man  make  this  defect  good  as  soon  as  the 
weather  will  permit. 

"We  want  to  do  what  we  can  to  please  you, 
but  we  do  not  like  the  arbitrary  stand  you 
take  with  holding  our  money  and  holding  our 
GTOods  &lso 

"We  will  wait  until  Monday,  the  28th,  and  if 
you  decide  by  that  time  not  to  pay  the  account, 
we  will  proceed  to  collect  it" 

It  appears,  therefore,  that  at  some  time 
after  January  31,  1907,  complainant  paid  a 
balance  of  account,  which  was  to  be  paid  only 
when  "the  roof  Is  repaired  or  to  be  leak 
tight,"  and  that  more  than  six  years  after 
January  31,  1907,  he  began  his  suit  in  as- 
sumpsit against  the  judgment  debtor,  secur- 
ing a  Judgment  In  September,  1913,  presuma- 
bly on  account  of  the  transaction  to  wbldi 
the  said  letter  and  the  said  paid  account  re- 
late Complainant  testified  that  in  June, 
1911,  he  stated  to  defendant  Bialy  that  he  had 
a  claim  for  damages  on  account  of  a  defec- 
tive root  Mr.  Bialy  testified  that  he  beard 
nothing  about  the  claim  uatU  about  a  year 
after  the  attempted  dissolution  of  the  cor- 
poration. We  have  no  further  information 
upon  the  subject  It  is  hardly  conceivable 
that  the  Judgment  debtor  Int^ided  to  de- 
fraud complainant,  who  had  at  most  an  un- 
liquidated demand,  if  any!  demand,  at  the 
time  the  sale  of  corporate  assets  was  made. 


There  wag  no  purpose  of  defrauding  credi- 
tors generally  because  all  debts  of  the  con- 
cern were  paid.  There  is  no  question  of  the 
good  faith  of  the  corjiorate  officers  or  of  de- 
fendant Bialy,  who  acted  upon  legal  advice 
and  whose  notice  was  accepted  by  the  secre- 
tary of  state.  Notice  of  the  sale  of  corpo- 
rate assets  was  at  once  published. 

The  Judgment  debtor  has  no  legal  or  equi- 
table Interest  in  any  property.  I  perceive  no 
reason  for  holding  that  as  to  complainant 
the  sale  of  its  assets  was  Invalid,  or  that 
the  purchaser  Is  a  trustee  for  his  benefit 

The  decree  should  be  reversed  and  bill  dis- 
missed, with  costs  of  both  courts  to  appel- 
lant. 

The  late  Justice  McALVAT  took  no  part  in 
this  decision. 


CLEARWATER  TP.  ▼.  BOARD  OP  SUP-RS 

OF  KALKASKA  COUNTY.    (No.  336.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  HiaHWATS  «=3l22  — Tazatcoit  —  LEaisi.A- 

TTVK   CONTBOI.— RETBOSPECTIVK  ACT. 

It  was  within  the  power  of  the  Legidature, 
by  State  Reward  Law  (Pub.  Acta  1913,  No. 
355)  art  4,  {  26,  to  provide  that,  in  con- 
sideration of  previous  expenditures  for  state 
reward  roads  and  county  road  taxes  paid  out 
of  proportion  to  benefits,  a  township,  in  cer- 
tain contingencies  and  through  a  process  of  re- 
bate, might  have  relief  in  part  from  the  burden 
of  surfi  taxation  for  a  time  thereafter,  since 
the  rights  and  duties  of  the  township  and  the 
county  are  not  based  on  contract  and  they  are 
organizations  purely  for  public  purposes,  and 
their  powers,  rights,  and  duties  may  at  any 
time  be  modified  or  abolished  by  legislation. 

[Eld.  Note.— For  other  eases,  see  Highways, 
Cent  Dig.  H  380,  393;    Dec.  Dig.  «=»122.J 

2.  Statutes  «=>261— "Retrospeciivk  Law." 

A  law  is  not  retrospective,  in  a  sense  for- 
bidding it,  because  a  part  of  the  requisites  for 
its  action  and  application  is  drawn  from  a  time 
antedating  its  passage. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S  342 ;    Dec.  Dig.  «=>261. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Retrospective  Law.] 

3.  Highways  «=5l30— State  Reward  Roads 
—Rebate  to  Township— Cokstboction  op 
Statutes. 

Pub.  Acts  1913,  No.  856,  art  4.  |  26.  pro- 
vides that  the  adoption  of  the  county  road  sys- 
tem in  any  county  shall  not  prohibit  any  or- 
ganized township  from  buUding  state  reward 
roads  with  moneys  raised  by  tax  or,  by  bond- 
ing, and  that  the  clerks  of  townships  where 
mon^  has  been  raised  to  build  such  roads  shall 
certifif  to  the  board  of  county  supervisors  the 
amount  of  such  bonds  remaining  unpaid,  and 
that  the  county  road  tax  paid  by  such  town- 
ship shall  be  returned  to  it  each  year,  to  be 
applied  in  payment  of  such  bonds  until  they  are 
fully  paid,  except  that  no  township  shall  be  en- 
titled to  the  return  of  its  county  road  tax 
until  it  shall  have  paid  as  much  money  in  coun- 
ty road  taxes  as  may  have  been  expended  ob 
the  county  roads  within  such  township.  The 
County  Road  Law  (Pub.  Acts  1893,  No.  149), 
the  State  Reward  Law  of  1905  (Pub.  AcU 
1905,  No.  146),  and  Act  No.  283,  Pub.  Arts 
1909,  undertaking  to  revise  and  consolidate  the 
existing  laws  on  the  subject  were  all  enacted 
to  iMwide  some  method  by  which  the  benefits 
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Bicht  ultimately  be  eqnitably  distributed  to  the 
townships  taxed  therefor  in  approximate  pro- 
portion to  the  taxes  paid.  Held,  that  a  town- 
ship which  had  issued  its  bonds  for  state  re- 
ward roads  and  presented  its  certificate  that  the 
amount  of  taxes  paid  by  it  under  the  County 
Boad  Law  had  exceeded  the  amount  expended 
therein  by  the  county  road  commission,  but 
whose  county  road  taxes,  subsequent  to  the  pas- 
sage of  the  Ck>unty  Rocid  Law,  were  less  than 
the  county  road  funds  expended  therein,  was 
entitled  to  the  total  balances  of  each  year  dur- 
InK  which  the  county  road  system  had  been  in 
force,  and  was  not  limited  to  the  difference  be- 
tween county  road  taxes  paid  by  the  township 
and  county  road  money  expended  within  it  each 
year  subsequent  to  the  law. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Cent.  Dig.  I  387 ;   Dec.  Dig.  <8=>130.] 
4.  Statdtm  «=»228--CoNeriB0cnoN— "Pbovi- 

8o" — EnxcT. 
A  "proviso"  is  a  limitation  or  exception  to 
a  grant  made  or  authority  conferred,  the  effect 
of  which  is  to  declare  that  the  one  shaQ  not 
operate,  or  the  other  be  exercised,  unless  in  the 
case  proyided;  and  a  proviso  to  any  enacting 
section  in  a  statute  which  creates  and  defines 
a  right  or  power  is  to  be  accepted  according 
to  its  natural,  common,  and  most  obvious  mean- 
ing, strictly  limited  to  the  objects  fairly  within 
its  terms  as  gathered  both  fitHn  the  section  of 
which  it  forma  a  part  and  a  general  purview 
of  the  whole  context. 

[ESd.  Note.— For  other  cases,  see  Statutes, 
Gent.  Dig.  g  310;  Dec.  Dig.  <»=3228. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Seccmd  Series.  Proviso.] 

Certiorari  to  Circuit  Court,  Kalkaska  Comi- 
ty;   Fred  S.  Lamb,  Judge. 

Mandamus  by  the  Township  of  Clearwater 
against  the  Board  of  Supervisors  of  Kalkas- 
ka County.  Application  denied,  and  relator 
brings  certiorari.    Reversed. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEBRB,  JJ. 

Farm  C.  Gilbert,  of  Traverse  City,  for  ap- 
pellant. Ernest  C.  Smith,  of  Kalkaaka,  for 
respondent. 

STEERS,  J.  Tbia  case  tuma  upon  tbe  con- 
struction of  section  26  of  Act  No.  86S,  Pnb. 
Acta  1913,  which  ia  as  toUows: 

"Sec.  26.  The  adoption  of  the  county  road 
system  in  any  county  shall  not  prohibit  any  or- 
ganized township  from  buildiog  state  reward 
roads  with'  moneys  raised  by  tax  or  by  bond- 
ing, and  in  townships  where  money  has  been 
raised  by  bonding  to  build  state  reward  roads, 
the  township  clerk  shall  certify  to  the  board  ot 
sui)ervisor8  at  the  annual  meeting  thereof  the 
amount  of  snch  bonds  remaining  nnpaid,  and 
the  county  road  tax  paid  by  snch  township  shall 
be  returned  to  the  township  each  year  to  be  ap- 
plied in  payment  of  such  bonds  until  they  are 
fully  paid :  Provided,  however,  that  no  town- 
ship shall  be  entitled  to  the  return  of  its  county 
road  tax  nntil  it  shall  have  paid  as  much  mcoey 
in  county  road  taxes  as  may  have  been  expend- 
ed on  county  roads  within  said  township  by  Oie 
county  road  commissioners." 

The  circuit  court  of  Kalkaska  county  de- 
nied an  application  for  a  writ  ot  mandamus 
to  compel  respondent  to  return  to  relator 
certain  county  road  taxes  It  had  paid,  and 
which  It  claimed  should  be  refunded  under 


tbe  proTlatons  of  said  section  26.  Relator 
now  seeks,  by  certiorari  to  mandamus,  a  re- 
versal of  said  order  of  denial. 

Clearwater  la  a  township  of  Kalkaska  coun- 
ty, where  the  county  road  system  has  been  In 
force  and  operation  for  about  14  years.    In 

1012  Clearwater  township  by  popular  vote  Is- 
sued Its  bonds  to  the  amount  of  $6,000  for 
the  purpose  of  building,  state  reward  roads 
through  its  own  territory.  Tbe  money  thus 
obtained  was  expended  tar  sncb  purpose 
within  its  boundaries,  the  work  of  construc- 
tion continuing  from  the  autumn  of  1012 
through  the  ensuing  season  imtll  the  fall  of 

1013  or  the  first  days  of  the  season  of  1014. 
Clearwater  township  had  each  year  since  the 
county  road  system  was  In  force  In  Kalkaska 
c»unl7  regularly  paid  Its  proportion  of  coun- 
ty road  taxes  assessed  against  It  The 
amount  of  taxes  so  paid  by  It  during  the 
years  In  which  the  county  road  taw  bad  been 
In  force  exceeded  tbe  amount  expended  In  tbe 
township  by  the  county  road  commissioners 
during  tbe  same  time,  but  tbe  amount  of 
county  road  funds  expended  In  tbe  township 
by  the  county  road  conunlasloners  subsequent 
to  the  passage  of  said  Act  No.  365  exceeded 
the  county  road  taxes  paid  by  said  township 
daring  the  same  i)erlod. 

At  tbe  annual  October,  1013,  meeting  of 
tbe  board  of  supervlaors  of  said  county  a  ow- 
tlflcate  in  behalf  of  Clearwater  township  was 
presented  to  and  filed  with  tbe  board  by  tbe 
Clearwattf  township  derk,  oertiijying  in  due 
form  to  tlie  raising  of  |6,000,  as  before  stat- 
ed, by  township  bonds  to  bolld  state  reward 
roads,  that  said  bonds  were  outstanding  and 
unpaid,  and  requested  tbe  board  by  proper 
actt<m  to  refund  to  tbe  township  all  moneys 
paid  by  It  for  tbe  current  year  as  county 
road  taxes,  that  tbe  same  might  be  applied 
in  payment  of  said  bonds.  The  board  of  b(I> 
pervlsors  declined  to  act  favorably  upon  said 
application,  denying  that  tbe  township  was 
legally  entitled  to  repaym«nt  of  Its  portion 
of  tbe  county  road  tax  as  claimed.  Tbe 
township  tlJereupon  Instituted  proceedings  In 
tbe  circuit  court  of  said  county  to  obtaha  a 
writ  of  mandamus  dlrectlDg  tbe  board  of  su- 
pervisors to  refund  said  taxes.  An  order  to 
show  cause  was  Issued  upon  said  application, 
and  an  answer  thereto  duly  filed  by  respond- 
ent When  the  matter  was  brought  on  for 
hearing  In  tbe  circuit  court,  Issues  were 
framed  upon  the  petition  of  tbe  relator  and 
respondent's  answer  as  follows: 

"First  Did  the  township  of  Clearwater  Issue 
its  bonds  and  raise  money  for  the  building  of 
state  reward  roads  in  tbe  sum  of  $6,000,  as  al- 
leged in  the  petition? 

"Second.  Was  the  certificate  of  the  clerk  of 
Clearwater  township  made  stating  the  amount 
of  such  bonds  remaining  unpaid,  and  said  ccr^ 
tificate  presented  to  the  board  of  supervisors  of 
Kalkaska  county  at  its  annual  October  meeting, 
October,  1913? 

"Third.  Had  the  township  of  Clearwater  paid 
as  much  money  in  county  road  taxes  as  has 
been    expended    on    county    roads    within   said 


^s>For  other  cases  mm  same  topic  and  KSY-NUMBBR  In  all  Key-Numbered  DigesU  uid  Indeze* 

Digitized  by 


e^oogle       ^ 


826 


153  NORTHWBSTEEN  REPORTBR 


(Mich. 


township  by  the  county  road  commiggioners  of 
Kalkaska  county? 

"Fourth.  Has  the  township  of  Clearwater  ex- 
pended in  the  building  of  state  reward  roads  the 
sum  of  $6,000  and  upwards  of  the  moneys  raised 
upon  the  above-mentioned  issue  of  bonds  of  said 
township  as  alleged  in.  the  petition  herein?" 

Ttie  issues  were  tried  before  the  court 
without  a  Jury,  and  all  answered  in  the  ai- 
flrmatlve  except  the  third,  the  answer  to 
which  was  as  follows: 

"Tes,  if  the  issue  is  intended  to  include  all 
county  road  taxes  paid  by  the  township  since 
the  adoption  of  the  county  road  system  by  Kal- 
kaska county;  and  the  answer  of  this  court  is 
no,  if  the  issue  is  confined  to  the  county  road 
taxes  paid  by  said  township  since  the  passage 
of  the  statute  under  which  this  action  ia 
brought" 

The  court  thereupon  denied  said  applica- 
tion for  a  writ  of  mandamus,  for  the  reason 
indicated  by  the  concluding  portion  of  its 
answer  to  issue  No.  3.  The  question  at  issue 
is  the  meaning  of  the  proviso  in  section  26, 
which  declares: 

"That  no  township  shall  be  entitled  to  the 
return  of  its  county  road  tax  until  it  shall  have 
paid  as  much  money  in  county  road  taxes  as 
mty  have  been  expended  on  county  roads  with- 
in said  township  by  the  county  road  commis- 
sioners." 

Relator  contends  tills  means  the  total 
balances  as  they  appear  each  year,  and 
should  be  determined  by  a  computation  cov- 
ering the  period  during  which  the  county 
road  system  has  been  in  force  in  Kalkaska 
county  and  the  township  compelled  to  pay 
county  road  taxes;  while  respondent  urges- 
that  the  law  in  Its  intent  Is  prospective,  and 
the  proviso  does  not  permit  consideration  of 
b<»ids  issued  and  county  road  taxes  paid  by 
the  township,  nor  county  road  money  spent 
within  its  territory,  prior  to  Its  enactment, 
but  only  expenditures  by  the  county  on  roads 
wltliiu  the  township  and  county  road  taxes' 
paid  by  the  latter  after  the  law  went  Into 
effect  can  be  considered. 

[1,  2]  It  cannot  be  said  that  relator's  con- 
struction and  method  of  computation  are  pro- 
hibited, because  involving  a  retrospective 
construction  of  the  law.  The  rights  and  du- 
ties of  these  municipalities  are  not  based  on 
any  contractual  relatlona  They  are  organi- 
zations purely  for  public  purposes,  and  their 
powers,  rights,  and  duties  may  at  any  time 
be  modified  or  abolished  by  legislation.  A 
law  is  not  retrospective,  in  a  sense  forbid- 
ding it,  because  a  part  of  the  requisites  for 
its  action  and  application  is  drawn  from  a 
time  antedating  its  passage.  It  was  within 
the  power  of  the  Legislature  to  provide,  in 
consideration  of  previous  expenditures  for 
state  reward  roads  and  county  road  taxes 
paid  out  of  proportion  to  benefits,  that  the 
township  should  under  certain  contingencies 
have,  through  a  process  of  rebate,  relief  in 
part  from  the  burden  of  such  taxation  for 
a  time  thereafter.  So  far  as  that  question 
is  concerned,  the  proviso  is  open  to  either 
construction  contended  for;    and  the  more 


serious  question  is:    What  was  the  I^ida- 
tlve  intent? 

[3]  Under  the  settled  policy  In  this  state, 
through  all  the  changes  In  bur  highway  laws 
until  1803,  public  roads  outside  of  cities  and 
villages  .were  under  the  control,  care,  and 
management  of  the  townships  in  wliich  they 
were  situated,  and  were  all  township  high- 
ways, constructed  at  township  expense,  ex- 
cept the  few  state  and  territorial  roads 
opened  by  special  legislation,  which,  after 
construction,  were  also  under  the  care  and 
supervision  of  the  highway  commissioners  of 
the  several  townshi];)s  through  which  they 
passed. 

In  1893  (Pub.  Acts  1893,  No.  149)  tbe  so- 
called  "county  road  law"  was  enacted,  op- 
tional with  the  counties,  providing  for  an 
additional  system  of  roads  to  be  developed 
and  maintained  by  the  county,  instead  of 
the  townships,  and  authorizing  taxatimi  for 
their  construction  and  maintenance.  In  coun- 
ties where  this  law  was  put  in  operation,  the 
township  highway  laws  remained  in  force  as 
before,  with  the  burden  still  upon  each  town- 
ship to  construct,  maintain,  and  be  resp<Misi- 
ble  for  its  system  of  township  highways. 
The  funds  raised  by  taxation  under  the 
county  road  law  were  expended  by  the  coun- 
ty authorities  upon  county  roads' in  any  part 
of  the  county  they  deemed  advisable.  Tills 
made  it  possible,  if  not  probable  that  some 
townships  through  wlilch  county  roads  were 
projected,  calling  for  heavy  expenditures, 
might  be  especially  favored  and  benefited, 
and  relieved  from  extending  or  maintaining 
their  township  highways,  while  others, 
through  which  no  county  roads  ran  and  re- 
mote from  them,  yet  had  the  full  burden 
of  highways  within  their  own  territory,  and 
received  little.  If  any,  benefits  from  the  coun- 
ty roads  for  whidi  an  extra  burden  of  coun- 
ty tax  was'  imposed  upon  them. 

In  1905  (Pub.  Acts  1905,  No.  146)  the  state 
reward  law  was  enacted,  providing  that  un- 
der certain  contingendes  a  state  reward  per 
mile  should  be  paid  by  the  state  to  counties 
and  townships  constructing  roads  of  certain 
kinds  and  qualities. 

In  1909,  in  an  effort  to  get  the  scattered 
highway  laws  together  and  In  more  harmoni- 
ous working  condition.  Act  283  was  passed 
"to  revise,  consolidate  and  add  to"  existing 
laws  upon  tbe  subject.  In  this  law  legisla- 
tive attention  was  first  given  to  the  possible 
inequality  of  additional  burden  and  benefits 
which  might  result,  and  perhaps  had  result- 
ed, between  townships  where  the  county 
road  law  was'  in  force,  and  section  28  first 
appears  in  that  act  substantially  as  we  have 
it  now,  except  that  the  proviso  under  consid- 
eration was  omitted.  This  section,  however, 
as  then  enacted,  gave  unrestricted  opportun- 
ity and  right  for  a  township,  in  which  coun- 
ty roads  had  been  or  were  about  to  be  con- 
structed or  Improved  at  heavy  expense,  to 
bond  for  township  roads  with  the  prospect 
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tihat  the  couitty  wonid  ultimately  be  cocapel- 
led  to  meet  these  bonds  by  rebating  to  the 
township  its  county  lilghway  taxes,  and  the 
township  thus  get  the  benefit  of  more  than 
its  just  proportion  of  the  county  road  money. 
After  two  years'  trial  in  that  form,  section 
26  was  amended  by  Act  168,  Pub.  Acts  1911, 
to  read  as  follows: 

"Sec  26.     The  adoption  of  the  county  road 

system  in  any  county  shall  not  prohibit  any 
organized  township  from  building  state  reward 
roads:  Provided,  bowerer,  that  the  provisions 
of  tikis  act  shall  not  apply  to  townships  which 
have  already  bonded  in  good  faith  for  the  pur- 
pose of  building  roads  under  the  provision^  of 
section  26  of  chapter  4,  Act  No.  283  of  the  Pub- 
lic Acts  of  1909.  prior  to  the  passage  of  this 
act.  All  acts  and  parts  of  acts  contravening  the 
provisions  of  this  act  are  hereby  repealed.  This 
act  is  ordered  to  take  immediate  effect." 

In  1913  the  section  was  again  amended  to 
substantially  the  form  in  which  It  first  ap- 
peared (in  1900),  with  the  provision  under 
consideration  added. 

Clearwater  township  is,  and  was  when  this 
section  as  amended  went  into  effect,  a  town- 
ship "where  money  has  been  raised  by  bond- 
ing to  build  state  reward  roads."  In  such 
case  the  law  made  It  imperative  for  the  town- 
ship clerk  to  "certify  to  the  board  of  supervi- 
sors, at  the  annual  meeting  thereof,  the 
amount  of  such  bonds  remaining  unpaid," 
whether  the  township  was  entitled  to  a  re- 
turn at  Its  county  highway  taxes  or  not  It 
was  manifestly  the  judgment  and  Intent  of 
the  Legislature  that  the  townships  should 
bare  the  Intended  benefits  of  the  section  as 
originally  enacted,  safeguarded  against  abuse 
by  the  conditions  added  in  the  closing  provi- 
so. Both  the  wording  and  history  of  this 
legislation  point  to  a  purpose  to  provide  some 
method  by  wblcb,  In  the  long  run  as  the  sys- 
tem of  county  roads  develops,  the  benefits 
may  ultimately  be  equitably  distributed  to 
the  townships  taxed  for  tlut  purpose  in  ap- 
proximate proportion  to  the  burd»i  of  taxa- 
tlim  imposed  iQion  tbem.  If  sach  Is  the  pur- 
pose of  this  section,  and  we  are  impressed 
that  It  is,  the  w*ole  period  In  which  the 
ooimty  road  system  has  been  in  force  and 
county  highway  taxes  collected  from  the  re- 
spective townships  best  serves  *a  the  basis 
for  computations  to  accomplish  such  pbrposa 

Had  it  been  the  legislative  intent  by  this 
proviso  tliat  the  balance  which  must  settle 
whether  a  township  was  entitled  to  a  rebate 
or  sot  should  t>e  limited  to  each  year,  and 
determined  by  the  difference  between  county 
highway  taxes  assessed  against  It  and  the 
oonnty  highway  money  expended  within  Its 
territory  that  year,  the  Intent  could  have  been 
made  plain  beyond  cavil  In  such  few  and 
simple  words  that  a  failure  to  so  indicate  in 
a  section  which  was  three  times  the  subject 
ct  legislative  consideration  and  action  is  per- 
snasive  to   the  contrary. 

Section  26,  as  originally  passed  and  as 
amended,  without  the  proviso,  entitled  every 
township  "where  money  has  been  raised  by 


bonding  to  build  state  reward  roads"  to  an 
annual  refunding  of  its  county  highway  tax 
until  such  bonds  are  paid,  without  restriction 
and  irrespective  of  the  amount  of  county 
road  funds  whldi  may  have  been  spent  with- 
in Its  territory  in  excess  of  taxes  paid  and 
benefits  out  of  proportion  to  burdens  borne. 

[4]  A  proviso  to  any  enacting  section  in  a 
statute  which  creates  and  defines  a  right  or 
power  is  to  be  accepted  according  to  Its  nat- 
ural, common,  and  most  obvious  meaning, 
strictly  construed  and  limited  to  the  objects 
fairly  within  its  terms,  as  gathered  both 
from  the  section  of  which  it  forms  a  part  and 
a  general  purview  of  the  whole  context.  This 
proviso  manifestly  is  restricted  to  the  sec- 
tion in  which  It  appears,  limits  it,  and  takes 
something  back  from  the  power  first  declar- 
ed. In  that  particular  it  cannot  be  expand- 
ed beyond  the  strict  meaning  of  the  lan- 
guage used.  A  proviso  "is  a  limitation  or  ex- 
ception to  a  grant  made  or  authority  con- 
ferred, the  effect  of  which  is  to  declare  that 
the  one  shall  not  operate  or  the  other  be  ex- 
ercised unless  in  case  provided."  There  can 
be  no  intent  In  a  statute  not  expressed  in 
words.  The  "case  provided"  here,  and  ex- 
pressed In  simple  words  without  other  con- 
ditions, is  that  the  township,  before  it  is  en- 
titled to  a  refund  of  its  taxes,  "shall  have 
paid  as  much  money  in  county  road  taxes  as 
may  have  been  expended  on  the  county 
roads  within  said  township  by  the  county 
road    commissioners." 

We  are  unable  to  find  expressed  in  the 
words  of  this  proviso  a  legislative  Intent  that 
adjustment  must  be  made  yearly  on  the  basis 
of  each  year's  transactions,  regardless  of 
what  has  gone  before,  and  conclude,  for  the 
reasons  stated,  that  relator  was  entitled  to 
the  writ  of  mandamus  as  prayed. 

The  order  denying  the  same  Is  reversed. 

The  late  Justice  McALVAY  took  no  park 
in  this  decision. 


ANDREWS  T.  OITT  OF  SOUTH  HAVEN. 

(No.  305.) 
(Supreme  Court  of  Michigan.     July  23,  1915.) 

1.  Municipal    Cobpobationb    9=>272— Pow- 
XBS— Enqaoinq  in  Business. 

Under  Const  art  8,  §  23,  authorizing  mu- 
nicipalities to  own  and  operate  public  utilities 
for  supplying  water,  heat  etc.,  and  Comp.  Laws 
1897,  Ig  3258,  3269,  and  3270,  authorizing  mu- 
nicipalities to  acquire  and  operate  gas  and  elec- 
tric light  plants,  a  city  which  operates  its  own 
electric  light  plant  is  entitled  to  do  all  those 
things  naturally  connected  with  and  belonging 
to  the  running  of  such  a  business,  and  so  may 
sell,  if  necessary,  light  fixtures. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  {  727;  Dec.  Dig.  «s» 
272.] 

2.  MuNiciPAX     Cobpobationb     €=»993— En- 
OAOiNO  IN  BcsiNEsa— Rights  ox  Taxpat- 

EBS. 

A  taxpayer  is  not  entitled  to  have  a  city 
enjoined  from  engaging  in  selling  electrical  ap- 
phances  as  a  part  of  its  business  of  fninisn- 
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btK  eleetitc  H^bt,  wbere  It  did  not  app«ar  that 
an  J  increase  u  taxation  reiulted  or  that  mon- 
ey was  misappropriated. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  2i5&-2161 ;  Dec 
Dig.  <S=993.] 

Appeal  from  Clrcait  Court,  Van  Bnren 
County,  In  Chancery ;  L.  Burget  Des  Voignes, 
Judge. 

Bill  by  Albert  E.  Andrews  against  the  City 
of  South  Haven.  From  a  decree  sustaining  a 
demurrer  to  the  bill,  complainant  appeals. 
Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KtJHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

Thomas  J.  Oavanaugh,  of  Paw  Paw,  for 
appellant  Fred  C.  Cogshall,  of  Soutb  Haven, 
for  appellee. 

STEERE,  J.  This  la  an  appeal  to  review 
a  decree  sustaining  defendant's  demurrer  to 
complainant's  bUl,  filed  to  restrain  alleged 
ultra  vires  municipal  trading,  and  dismissing 
the  same. 

In  outline,  the  material  facts  disclosed  by 
said  bill  are  as  follows :  Complainant,  who  Is 
a  resident  property  owner  and  taxpayer  of 
the  city  of  South  Haven,  where  he  maintains 
a  regular  place  of  business,  and  is  engaged 
In  selling  and  installing  electrical  fixtures, 
bulbs,  supplies,  wiring,  etc.,  and  equips  build- 
ings to  use  electrical  current  for  lighting  and 
other  purposes,  charges  that  defendant  is  en- 
gaged in  like  business  in  excess  of  its  cor- 
porate authority,  in  competition  with  him,  un- 
lawfully using  public  funds  for  that  purpose. 
Defendant  Is  a  city  of  the  fourth  class,  or- 
ganized, existing,  and  "doing  business  sup- 
posedly" under  the  Constitution  of  this  state 
and  Act  No.  215  of  the  Session  Lews  of  1895. 
There  is  in  said  city  a  private  gas  plant  which 
supplies  the  community  with  gas  for  light- 
ing purposes.  The  city  owns  and,  through 
Its  board  of  public  works,  operates,  a  munici- 
pal lighting  plant  from  which  it  supplies  it- 
self and  inhabitants  with  electric  lights.  It 
keeps  on  hand,  purchased  with  public  money 
raised  by  taxation  and  transferred  to  a  fund 
for  that  purpose,  a  stock  of  electrical  fixtures 
and  accessories  similar  to  those  dealt  in  by 
complainant,  which  it  sells  to  Its  inhabitants, 
also  furnishing  to  them,  for  bire,  Its  regu- 
larly employed  electricians  to  install  wiring 
and  electrical  equipment  In  th^r  private  resi- 
dences and  places  of  business,  advertising 
that  It  wiU  perform  such  work,  famish  and 
Install  fixtures,  supply  attachments,  light 
bulbs,  and  all  electrical  accessories,  for  pri- 
vate individuals  on  their  premises,  in  their 
private  residences  or  places  of  business,  sub- 
stantially at  cost  The  bill  further  alleges 
that,  as  a  result  of  the  city  thus  engaging  in 
competition  with  complainant,  he  is  suffer- 
ing, and  will  continue  to  suiter,  Irreparable 
loss  and  damage ;  charges  that  It  is  not  es- 
sential or  necessary  for  the  dty  to  engage  in 


such  business  In  order  to  supply  Its  inhab- 
itants with  light,  and  that  under  the  cbar- 
ter  it  has  no  authority  to  do  so;  therefore 
prays  for  an  injunction  restraining  said  mu- 
nicipality from  "engaging  in  and  carrying  oa 
the  business  aforesaid  in  the  manner  afore- 
said, and  from  using  the  funds  of  the  city 
raised  by  taxation  for  other  purposes  to  boy 
supplies  and  keep  them  for  sale  and  to  pay 
the  electricians  for  the  purpose  of  disposing 
of  their  time  to  private  individuals  for  hire 
in  the  manner  aforesaid,  and  from  keeping 
and  selling  to  private  individuals  wire,  fix- 
tures, bulbs,  electrical  supplies,  or  acces- 
sories in  any  amount  or  of  any  kind  whatso- 
ever." 

The  direct  and  only  question  raised  by  this 
bill  and  the  demurrer  to  it  is  the  right  of 
the  city,  while  operating  Its  electric  plant  and 
supplying  its  Inhabitants  with  current,  to 
also  in  that  connection  do  electrical  wiring 
on  their  private  premises  and  furnish  fixtures 
and  other  accessories  essential  and  convenient 
in  using  electricity. 

[1]  The  corporate  power  of  a  dty  to  own 
and  operate  a  municipal  electric  plant  and 
supply  its  inhabitants  at  prescribed  ratns 
light,  heat,  and  power  Is  conferred  by  stat- 
ute {ind  the  Constitution.  In  the  act  under 
which  defendant  was  incorporated,  autbor- 
ity  to  supply  light  la  conferred,  and  by  ttie 
Constitution,  adopted  later,  heat  and  power 
are  included  as  follows  (sedion  23,  art  8) : 

"Subject  to  the  provisions  of  this  Constite- 
tion,  any  city  or  village  may  acquire,  own  and 
operate,  either  within  or  without  its  corporate 
limits,  public  utilities  for  supplying  water,  K^Iit. 
heat  power  and  transportation  to  the  muniei- 
pality  and  the  inhabitanta  thereoL" 

The  general  act  providing  for  incorpora- 
tion of  cities  of  the  fourth  class  (diapter  88, 
Comp.  Laws  1897),  nnder  which  deftedant 
was  organized,  contains  various  provisions 
upon  the  subject  of  municipal  lighting.  Sec- 
tion 3258  eonfert)  the  power  as  follows: 

"Section  1.  It  shall  be  lawful  for  any  city 
incjnrporated  or  reincorporated  under  the  pro- 
visions of  thU  act  to  acquire  by  purchase  or  to 
construct,  operate  and  maintain,  either  inde- 
pendently or  in  connection  with  the  water 
worlcs  of  such  city,  either  within  or  without  the 
city,  worlcs  for  the  purpose  of  sapplyinK  such 
city  and  the  inhabitants  thereof,  or  either,  with 
gas,  electric  or  other  lights  at  such  times  and 
on  sncb  terms  and  conditions  as  hereinafter 
provided." 

By  section  3266  authority  18  gl^en  the  com- 
mon council  to  enact  such  ordinances  and 
adopt  sach  resolutions  as  may  be  necessary 
to  carry  that  object  into  effect,  and  to  pro- 
tect and  control  the  property  owned  and 
used  for  that 'purpose.  The  act  also  provides 
for  a  board  of  public  works  with  authority  to 
fix  rates,  subject  to  direction  of  the  council, 
charged,  amongst  other  things,  with  thfe  fol- 
lowing "duty,  power  and  responsibility  (sec- 
tion 3269) : 

"Second,  The  construction,  manaj^ment,  su- 
pervision and  control  of  such  electric  or  other 
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Section  3270  provldoi: 

Said  board  "sball  have  power  to  make  and 
adopt  all  such  by-laws,  rules  and  regulations 
as  they  may  deem  necessary  and  expedient  tor 
the  transaction  of  their  business,  not  inconsist- 
ent with  the  ordinances  of  the  cltl^  or  the  pro- 
TisloDB  of  this  act." 

In  this  inquiry  the  gOTernmental  powers  of 
a  city,  by  wUdi  It  regulates  and  controls  Its 
citizens  In. a  sovereign  capacity,  are  not  in- 
volved. Tbe  question  raised  here  relates  only 
to  the  proprietary  or  business  powers  of  tbe 
city,  by  means  of  which  it  may  act  and  con- 
tract for  its  own  private  advantage  and  that 
of  Its  inhabitants  combined.  In  tbe  exercise 
of  tbe  latter  irawers,  the  municipality,  acting 
througj)  Its  oflScers,  Is  governed  by  tbe  same 
roles  which  control  a  private  Individual  or 
business  corporation  under  like  drcnmstanc- 
es.  Omaha  Water  Power  Co.  v.  City  of  Oma- 
ha, 147  Fed.  1,  77  C.  C.  A.  267,  12  L.  R.  A-  (N. 
S.)  736,  8  Ann.  Cas.  614.  In  such  case  the 
fact  that  a  dty  engaging  in  a  certain  line 
of  activity,  commercial  In  its  nature,  com- 
petes with  and  thereby  damages  one  of  its 
inhabitants  In  his  business,  does  not  entitle 
blm  to  relief,  for  the  city  owes  him  no  im- 
munity from  competition. 

The  electric  light  plant  which  defendant 
owned  and  operated,  although  a  municipal 
public  utility,  was  a  business  concern  or  en- 
terprise. In  Its  operation  and  business  man- 
agement tbe  dty  bad  the  right  and  power  to 
do  those  things  naturally  connected  with  and 
belonging  to  the  running  of  such  a  business 
whldi  a  private  corporation  would  have  In 
the  same  connection.  Pond  on  Pub.  Utilities, 
{  8.  Tbe  power  to  engage  In  this  mnnidpal 
bnsiness  activity  for  the  public  welfare  is 
necessarily  conferred  in  general  terms.  To 
go  into  details  of  administration  and  specify 
each  particular  thing  which  could  or  could 
not  be  done  would  be  unwise  and  practically 
Impossible.  As  to  details  and  methods  at 
conducting  such  authorized  bustness,  involv- 
ing exercise  of  special  knowledge  and  busi- 
ness Judgment,  there  must  be  many  Implied 
powers.  A  strict.  Illiberal,  or  narrow  con- 
struction which  might  hamper  the  exercise 
of  a  reasonable  discretion  by  tbe  munldpal 
authorities  in  such  matters,  because  the  pow- 
er Is  given  in  few  words,  is  not,  with  perhaps 
a  tew  exceptl<Mi8,  the  tendency  of  decisions 
in  most  Jurisdictions.  The  courts  as  a  rule 
are  not  disposed  to  Interfere  with  the  man- 
agement of  an  authorized  business,  condact- 
ed  by  the  munldpal  authorities  presumably 
in  the  interest  and  for  the  t>enefit  of  tbe  dty 
and  Its  Inhabitants,  unless  dishonesty  o* 
fraud  l8  manifest,  or  tbe  vested  power  with 
its  imidled  discretion  has  been  clearly  ex- 
ceeded or  grossly  abused.  In  Torrent  v.  Mus- 
kegon, 47  Mich.  115,  10  N.  W.  132,  41  Am. 
Bep.  716,  Justice  Campbell,  in  writing  the 
opinion,  foreshadowed  tbe  rule  which,  by 
the  great  weight  «t  authority,  la  apiriled  la 


construing  general  powers  to  a  munidpaUty 
to  engage  In  certain  modem  business  activi- 
ties for  tbe  public  welfare,  saying  in  part: 

"If  cities  were  new  inventions,  it  might  with 
some  plausibility  be  claimed  that  the  terms  of 
their  charters,  as  expressed,  mnst  be  the  literal 
and  precise  limits  of  their  powers.  •  •  * 
There  are  many  flourishing  cities  whose  char- 
ters are  very  short  and  simple  documents. 
Our  verbose  charters,  except  in  the  limitations 
they  Impose  upon  municipal  action,  are  not  aa 
judiciously  framed  as  they  might  be,  and  create 
mischief  by  their  prolixity.  But  if  we  should 
assume  that  there  is  nothing  left  to  implication, 
we  should  find  the  longest  of  them  too  imper- 
fect to  make  city  action  possible." 

In  Henderson  v.  Toung,  119  Ky.  224,  83 
S.  W.  583,  where  tbe  issue  was  tbe  right  of 
the  dty  to  furnish  electricity  tor  light  and 
other  purposes  to  customers  beyond  tbe  dty 
limits,  It  is  said : 

"In  the  management  and  operation  of  its  ele«- 
tric  plant,  a  city  is  not  exercising  its  govern- 
mental or  legislative  powers,  but  its  bnsiness 
powers,  and  may  conduct  it  in  the  manner  whidi 
promises  tiie  greatest  benefit  to  the  dty  and  it* 
inhabitants  in  the  judgment  of  the  city  coun- 
cil; and  it  is  not  within  the  province  of  the 
court  to  interfere  with  tbe  reasonable  discre- 
tion of  the  coundl  in  such  matters." 

Little  direct  authority  is  to  be  found  upon 
the  exact  question  raised  by  the  facts  dis- 
closed In  complainant's  MIL  The  two  cases 
dted  by  counsd  for  complainant  most  favora- 
ble to  bis  contention  are  Atty.  Oen.  v.  Leices- 
ter Corporation,  74  Justice  of  the  Peace  Re- 
ports, 385,  and  Keen  v.  Waycross,  101  Ga. 
688,  29  S.  B.  42.  The  flrst-named  involved  the 
right  of  tbe  "undertakers,"  representing  the 
municipal  corporation  which  was  authorized 
to  supply  electrical  current  only  at  tbe  con- 
sumer's terminahi,  to  deal  in  and  furnish 
wiring,  electrical  fittings,  lamps,  and  other 
accessories.  The  court  hdd  they  could  not, 
basing  its  deddon  upon  limitations  found  in 
tbe  legislation  and  "provisional  order"  in  con- 
nection therewith  hiavlng  the  force  of  law, 
saying  in  part: 

"I  also  tUiik  that  tiiere  is  notiihir  in  the 
sections  of  the  act  of  1847  inconsistent  with 
the  construction  of  'supply'  in  the  act  of  1882 
contended  for  by  plaintiff— namely,  that  it 
means  the  supply  of  energy  to  the  consumer  at 
his  tenainalfl.  •  •  •  When  we  torn  to  the 
provisional  order,  the  interpretation,  in  my  opin- 
ion, becomes  still  plainer,  'consumer's  termi- 
nals' is  there  stated  to  mean  'the  ends  of  the 
electric  lines  aitnate  upon  any  consamer's  prem- 
ises and  belonging  to  him  at  which  the  supply 
of  energy  is  delivered  from  the  service  lines.* 
The  undertakers  have  power  to  charge  for 
supply  of  energy  and  for  meters  and  fittings,  but 
for  famishing  and  laying  lines  they  have  no 
power  to  chance  except  in  spedal  cases.  By 
clause  21  of  the  proviaionai  order,  howevep, 
they  are  bound  to  give  a  supply  of  wergy  mi 
demand,  and,  if  tbe  wiring  of  the  house  and  pro- 
vision of  fittings  is  part  of  the  supply,  th^ 
would  be  compelled  to  do  it  without  remunera- 
tion, and  I  think  there  is  force  in  the  plaintiff'^ 
argument  that  this  cannot  have  been  intend  A 
by  the  Legislature.  In  my  opinion,  'supply,' 
within  the  meaning  of  the  act  and  order,  is 
completed  at  the  consumer's  terminals." 

While  that  opinion  is  upon  tbe  same  sul>- 
Ject  as  the  instant  case,  tbe  controlling  rea- 
s<Mi  for  the  dedalon  has  little  application 
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here.  In  that  caae  distinct  restrictions  were 
placed  upon  the  authority  given  the  under- 
takers, or  borough  offldals,  by  the  wording  of 
the  act  and  provisional  order,  which  defined 
and  limited  the  scope  of  their  action  in  ex- 
press terms,  the  exact  meaning  of  which  was 
declared,  to  exclusion,  as  the  court  found,  of 
the  implied  power  claimed. 

In  Keen  v.  Waycross,  supra,  it  was  held 
that  the  dty  of  Waycross  did  not  have  im- 
plied authority  under  Its  charter,  which  au- 
thorized the  erection  and  maintenance  of  a 
system  of  waterworks  and  connecting  the 
city's  mains  with  pipes  of  water  consumers, 
to  engage  in  a  general  plumbing  business,  sell 
plumbing  supplies  and  material  to  private  cit- 
izens, and  do  contract  work  in  placing  the 
same  upon  thdr  premises.  By  analogy,  it 
can  be  said  that  certain  of  the  reasons  stated 
in  that  oiilnion  tend  to  support  the  construc- 
tion contended  for  by  complainant  In  this 
case.  That  opinion  followed  the  rule  of  strict 
construction ;  it  being  said,  b  part: 

"Unless  the  city  of  Waycross  can  show  ex- 
press legislative  authority  to  engage  in  the 
business  in  which  it  has  embarked,  the  acts  of 
its  officials  of  which  the  plaintiff  complains  are 
clearly  ultra  vires.  We  have  no  doubt  that, 
under  the  act  of  1889,  upon  which  the  city 
rests  its  defense,  its  board  of  commissioners 
have  ample  power  to  take  such  steps  as  are 
needful  in  onler  to  render  the  waterworks  sys- 
tem of  the  city  efficient  and  beneficial  to  the 
public.  See  Acts  of  1889,  p.  829.  But  the 
position  of  the  city  that,  to  bring  this  result. 
It  was  necessary  to  engage  in  tile  plumbing 
business,  is  utterly  untenable,  because  obvi- 
ously not  well  founded  in  fact.  It  might  as  rea- 
sonably be  urged  tliat,  in  order  to  satisfy  its 
patrons,  it  was  necessary  for  the  city  to  embark 
in  the  ice  business,  as  an  incident  to  its  right 
to  supply  good  drinking  water  to  its  citisens." 

Subsequently,  however,  that  court  recog- 
nized embarking  in  the  Ice  business  as  an  in- 
cident to  the  right  of  a  city  to  supply  good 
drlnldng  water  to  Its  citizens,  In  Holton  v. 
City  of  CamUla,  134  Ga.  660,  68  S.  EX  472,  81 
Ia  R.  A.  (N.  S.)  116,  20  Ann.  Gas.  199,  where 
it  was  contended  that  the  dty  had  "no  right 
to  embark  In  a  purely  private  and  commercial 
business  of  manufacturing  or  dealing  In  a 
common  commodity  of  commerce,'  such  as  ice ; 
and  therefore  the  use  of  public  funds  raised 
by  taxation  for  that  purpose  will  be  Illegal." 
While  other  questions  not  material  here  were 
involved  in  that  case  and  discussed,  the  court 
In  dlsiwslng  of  the  above  objection  said, 
amongst  other  things: 

"The  object  in  bringing,  by  means  of  a  wa- 
terworks system,  water  in  pipes  from  a  dis- 
tance for  use  in  supplying  the  needs  of  a  city, 
is  not  alone  to  obtain  a  sufficient  quantity, 
but  also  to  secure  that  which  is  freer  from  im- 
purities than  it  is  possible  to  obtain  in  the  dty 
itself.  »  »  •  Upon  what  prindple  could  the 
doctrine  rest  that  liquid  water  may  be  deliv- 
ered by  the  dty  to  its  inhabitants  by  flowage 
throngh  pipes,  but  that  water  in  frozen  blocks 
cannot  he  delivered  by  wagons  or  otherwise? 
If  the  dty  has  the  right  to  furnish  its  inhabit- 
ants with  water  in  a  liquid  form,  we  fail  to  see 
any  reason  why  it  cannot  furnish  it  to  them 
in  a  frozen  condition.  •  •  *  Nor  do  we  see 
nnv  rational  objection  on  the  idea  that  the  city 
will  be   engaging   in   a   manufacturing   enter- 


prise. The  dty  ndght  perhaps  equally  as  well 
be  said  to  be  manufacturing  when  by  the  use 
of  a  filtering  process  it  changes  impure  water 
into  that  which  is  pure.  When,  in  connection 
with  its  waterworks  system,  it  produces  ice,  it 
merely,  by  certain  processes,  changes  the  form 
and  temperature  of  a  part  of  the  water  supplied 
by  that  system.  We  do  not  think  the  opera- 
tion by  the  dty  of  Oamilla  of  an  ice  plant  in 
connection  with  its  waterworks  system,  for  the 
purpose  of  furnishing  ice  to  its  inhabitants,  is 
in  violation  of  the  sections  of  the  Constitution 
referred  to  in  the  plaintiers  petition,  or  that  it 
is  illegal  for  any  reason." 

Water  sent  through  pipes  to  a  customer's 
residence  or  place  of  business  is  water  deliv- 
ered to  him  ready  for  use  in  its  then  condi- 
tion. He  may  heat  or  cool  it,  drink  or  batbe 
in  it,  and  make  whatever  use  of  It  he  de- 
sires. But  electric  current  delivered  to  hlna 
at  bis  residence  or  place  of  business  as  It  Is 
transmitted  over  the  wires.  In  Its  then  con- 
dition, neither  affords  him 'heat,  power,  or 
light  without  further  mediums  and  applianc- 
es. The  statute  and  Constitution  do  not  in 
terms  limit  the  service  to  supplying  the  en- 
ergy, but  authorize  the  city  to  supply  its  in- 
habitants with  water,  light,  beat,  power,  and 
transportation.  It  may  well  be  contended 
that  furnishing  to  customers  taking  electrici- 
ty the  necessary  devices  or  equipment  to  pro- 
duce heat,  power,  or  light  from  the  current 
is  naturally  inddental  to  and  an  implied 
power  connected  with  the  business  of  operat- 
ing an  electric  light  plant  It  does  not  ap- 
pear that  the  municipality  in  so  doing  is  con- 
ducting the  business  by  different  methods  or 
under  other  rules  than  those  which  are  ob- 
served by  and  control  private  business  corpo- 
rations or  private  individuals  in  the  operation 
of  an  electric  plant. 

The  old  law  of  municipal  trading,  involving 
the  propriety  and  expediency  of  authorizing  a 
municipality  to  engage  in  general  business  in 
competition  with  its  dtizens  conducting  a 
private  business  of  like  kind,  has  little  bear- 
ing here ;  but  the  rule  remains  that  taxation 
can  only  be  for  public  purposes  and  mnnlc- 
Ipalltles  have  no  express  or  implied  power  to 
engage  generally  In  private  business.  We  are 
past  the  general  question  of  the  validity  ct 
legislation  authorizing  munidpal  ownership 
and  operation  of  plants  and  their  necessary 
equipment  to  furnish  the  concentrated  popu- 
lation of  cities  with  certain  general  needs  and 
conveniences,  like  water,  light,  heat,  transpor- 
tation, telephone  service,  etc.;  and  it  is  held 
that  the  court  will  not  Interfere  with  any 
reasonable  exercise  of  the  Implied  powers  to 
operate  sudi  plants  in  a  business  way,  and 
as  any  private  corporation  could  or  would. 

[2]  Tlie  bill  does  not  show  that  complain- 
ant has  sustained  or  will  sntfer  any  loss  or 
damage  as  a  taxpayer  by  reason  of  what  is 
charged.  No  Increase  of  taxation  for  that 
purpose  Is  shown.  He  does  allege  an  improp- 
er use,  in  that  connection,  of  money  raised 
by  taxation  for  that  purpose,  to  buy  the  elec- 
trical appliances  furnished  costomers  at,  ap- 
proximately, cost  Whether  this  was  as  a 
whole  profitable  In  operatixig  the  plant  by 
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reason  of  Increased  sale  of  electricity,  or  oth- 
erwise, Is  not  shown.  To  entitle  him  to 
equitable  relief  as  a  taxpayer,  present  or 
prospective  damages  mnst  be  shown.  Baker 
▼.  Grand  Rapids,  142  Mich.  687,  106  N.  W. 
208. 

We  conclude  that  the  learned  chancellor 
who  first  passed  upon  this  demurrer  correctly 
determined  complainant's  bill  did  not  show 
that  defendant  exceeded  Its  implied  dlscre- 
tlMiary  power  in  the  operation  of  this  plant, 
nor  state  a  case  which  entitled  him  to  equita- 
ble relief  by  Injunction. 

The  decree  sustaining  said  demurrer  and 
dismissing  complainant's  bill  is  affirmed,  but 
without  costs  to  either  party. 

Olie  late  Justloe  McALV  AY  took  no  part  In 
this  declsloii. 


WEITZEL  T.   DETROIT  TJNITBD   RY. 

(No.  344.) 

(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Nkouoknce  «=allO— Pleadino — Dkclara- 

TION— OlOSa  NSSUGKNCK. 

In  an  action  for  personal  injuries,  the  gross 
negligence  of  defendajit  cannot  be  relied  on  as 
a  ground  for  reooTery,  unless  pleaded  in  the 
declarbtion. 

[Ed.  Note.— For  other  cases,  see  Neglisenoe, 
Cent.  Dig.  H  200-216;    Dec.  Dig.  «=3ll9.] 

2.  PlAADIRG  ®S>245— AmNDMEltT  AT  TxiAJb— 
DKCI.ABATI0N— GbOSS    NEOUOENCE. 

A  declaration  for  the  death  of  a  boy,  who 
was  struck  by  a  street  car,  may  be  amended  at 
the  trial,  so  as  to  allege  gross  negligence  by  the 
defendant's  employes. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  635,  653-675 ;   Dec.  Dig.  «=>245.J 

On  motion  for  rehearing.  Original  ofia- 
ton  (see  152  N.  W.  931)  affirmed. 

Argued  before  BBOOKE,  0.  J.,  and  KUHN, 
MOOKE,  STONE,  OSTBANDEB,  BIRD,  and 
STEERE,  JJ. 

CorUss,  Leete  ft  Moody,  of  Detroit  (Fred- 
eric T.  Harward,  of  Detroit,  of  counsel),  for 
the  motion.  McHugh,  Gallagher,  O'NeU  ft 
McGasn,  of  Detroit,  opposed. 

PER  CURIAM.  In  the  opinion  ct  Chief 
Jnstlcei  Brooke  (162  N.  W.  931),  It  was  said, 
with  reference  to  the  question  of  discovered 
megUgenee,  that  the  declaration  was  not 
framed  upon  that  theory.  The  question  of 
the  snfficlency  of  the  dedaration  apparently 
was  not  raised  in  the  court  below,  and  the 
question  of  subsequent  or  discovered  negli- 
gence, as  applicable  to  this  case,  is  discussed 
ki  briefs  of  connseL  That  the  learned  circuit 
Judge  considered  the  question  as  before  him 
Is  very  apparent  from  his  charge  to  the  jury, 
la  which  be  said: 

'^bere  is  another  phase  of  law  which  has 
been  suggested  by  the  plaintiff  in  the  case,  what 
we  call  ^subsequent  negligence';  that  is,  that 
duty  that  devolved  upon  a  motorman  in  chaise 
of  a  car,  where  he  has  reasonable  ground  to  be- 
lieve that  a  party  observed  fai  front  of  his  car 
at  a  distance  far  enough  so  he  could  have  stop- 


ped his  car,  yma  In  a  dangerous  edtuatlon,  and 
notwithstanding  the  apparent  unconcern  or  neg- 
ligent attitude  of  the  person." 

[1,2]  Counsel  for  the  defendant  and  appel- 
lee, In  the  motion  for  rehearing,  insist  that 
gross  negligence  must  be  pleaded,  and  rely 
upon  the  case  of  Denman  v.  Johnston,  85 
Mich.  387,  48  N.  W.  665.  We  think  this  Is 
true,  and  It  would  have  been  a  proper  ques- 
tion If  It  had  been  urged  in  the  court  below, 
where  opportunity  might  have  been  given  to 
amend  the  declaration.  As  the  case  is  being 
sent  back  for  a  new  trial,  in  the  event  the 
case  should  be  again  tried  upon  that  theory 
and  the  question  raised,  an  amendment  to  the 
declaration  might  be  then  allowed. 

The  other  questions  discussed  In  the  mo- 
tion for  a  rehearing  were  fully  considered  by 
the  court  in  the  previous  opinions. 


PEOPLE  ▼.  COSTON.    (No.  339.) 
(Supreme  Court  of  Michigan.    July  23,  1915.) 

1.  Rape  4=»4d— ETiDBNCi)--ADiaa8iBiUTT. 

In  a  prosecuti(Hi  fOr  rape  of  a  girl  of  14, 
the  prosecutrix  may  explain  why  she  did  not 
complain  to  her  parents. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  I  70;   Dea  Dig.  «=»49.] 

2.  CBiiriNAi  Law  «=>369— Bvidenck— Otheb 
Offenses. 

In  a  prosecution  for  rape  of  a  girl  of  14, 
the  prosecutrix  may  testify  to  previous  acts  of 
intercourse  between  the  parties. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  (3ent  Dig.  {f  822-824;  Dec.  Dig.  «=> 
869.1 

3.  Rapk   4=>38— Evidence— ADMissiBiLnT. 

In  a  prosecution  for  rape  of  a  ^rl  of  14, 
another  sister  of  the  prosecutrix,  while  compe- 
tent to  testify  as  to  seeing  the  intercourse,  can- 
not give  her  reasons  for  not  making  complaint 
to  her  parents. 

[Eld.  Note. — ^For  other  cases,  see  Rape,  Cent 
Diig.  H  48-^;  Dec  Dig.  «=>3&] 

4.  Gbiminai,  Law  «=»36&— Evidence— Other 
OnxnsEs. 

It  is  highly  improper  to  permit  a  sister 
of  the  prosecutrix,  in  a  rape  case,  to  testify 
that  at  a  time  when  she  was  under  the  age  of 
consent,  accused  had  intercourse  with  her,  for 
eadx  evidence  shows  an  independent  offense,  not 
tending  to  prove  the  offense  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  822-824;  Dec.  Dig.  ®=» 
369.1 

5.  Cbiminal  Law  ®=>473— Evidence— Admis- 
sibility—Expebt  Testimony. 

Iq  a  prosecution  for  rape  of  a  girl  of  14, 
alleged  to  have  been  committed  by  an  aged  man, 
a  medical  witness  may  testify  hypothetically 
concerning  the  power  of  accused  to  have  per- 
formed the  sexual  act 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1060;  Dec.  Dig.  «s>473.] 

6.  Rape   e=»4S— Evidence— Admissibiutt. 

Accused,  who  was  charged  with  having  in- 
tercourse with  a  girl  under  the  age  of  consent, 
may  testify  as  to  his  physical  incapacity  to  per- 
form the  sexual  act. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  §S  62,  65;    Dec.  Dig.  ®=»43.] 
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7.  CKOtatAl.    Ll.W     «=»775— AUBI— INSTBUO- 

nON. 

Where  the  state  fixed  the  exact  date  of  the 
aXieged  statutory  rape,  accused  may  make  the 
defense  of  alibi,  and,  having  done  ao,  is  entitled 
to  a  charge  thereon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  183S-1837;  Dea  Dig.  «=> 
776.J 

8.  WiTKKSsns  9=9288— Csoas-EXAXINATIOK. 

In  a  prosecution  for  rape  of  a  girl  of  14, 
where  accused,  on  direct  examination,  testified 
that  the  girl's  mother  demanded  a  money  set- 
tlement, the  state  may,  on  cross-examination, 
go  into  that  matter  and  bring  out  the  amount 
paid. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  H  931-948,  959 ;   Dec.  Dig.  (8=»268.J 

Error  to  Clrcnlt  Court,  Muskegon  Connty ; 
James  E.   Sullivan,  Judge. 

Lafayette  R.  Coston  was  convicted  ot  an 
assault  with  intent  to  commit  rape,  and  be 
brings  error.     Reversed  and  remanded. 

Under  an  information  charging  defendant 
with  statutory  rape  apon  the  person  of  <»ie 
Ida  Hopper,  14  years  of  age  at  the  time  of 
the  commission  of  the  alleged  offense,  de- 
fendant was  convicted  of  the  lesser  and  in- 
cluded crime  of  an  assault  with  Intent  to 
commit  rape. 

The  complaining  witness  gave  evidence 
tending  to  show  that  between  8  and  4  o'clock 
on  the  afternoon  of  July  6, 1914,  she,  togeth- 
er with  her  mother  and  older  sister  Anna, 
were  picking  cherries  upon  the  premises  of 
the  defendant;  that  having  filled  her  basket 
with  cherries  she  repaired  to  the  barn,  where 
the  defendant  was  engaged  In  packing  the 
fruit  for  the  market;  that,  arrived  In  the 
barn,  the  defendant  laid  boUd  of  her,  taking 
her  Into  an  nnosed  coal  bin  located  In  one 
end  of  the  barn,  where^  despite  her  protests 
and  struggles  to  free  herself,  he  succeeded  in 
throwing  her  down  and  having  sexual  Inter- 
course with  her.  She  was  permitted  to  tes- 
tify, over  objection,  to  other  acts  of  Inter- 
course with  the  defendant  occurring  at  in- 
tervals of  about  one  week  for  a  period  of 
nearly  two  years  prior  to  the  date  of  the  of- 
fense counted  ui>on  in  the  Information.  Hav- 
ing testified  that  she  made  no  outcry  at  the 
time  of  the  alleged  occurrence,  and  told  nei- 
ther her  father  nor  her  mother  of  what  had 
happened  immediately  after  the  occurrence, 
she  was  permitted,  over  objection,  to  give  her 
reasons  for  not  disclosing  the  alleged  facts 
to  her  parents. 

The  prosecution  then  placed  npcm  the 
stand  her  elder  sister,  Anna  Hopper,  who 
gave  testimony  tending  to  show  that  upon 
several  occasions  prior  to  April,  1914,  she 
had  been  present  when  the  defendant  had 
had  sexnal  Intercourse  with  her  younger  sis- 
ter Ida,  the  complaining  witness.  Over  ob- 
jection this  witness  was  permitted  to  testify 
that  prior  to  April,  1914,  she  herself  had  up- 
on more  than  one  occasion  had  sexual  Inter- 
<-ourse  with  the  defendant  In  the  same  place 


where  the  offense  charged  was  alleged  to 
have  been  committed. 

The  Information  under  a  videlicet  cbarged 
the  offense  to  have  been  committed  npon  tbe 
Sth  day  of  July,  ^e  complaining  witness 
fixed  the  date  as  "a  UtUe  after  the  4th  ot 
July."  The  witness  Anna  fixed  the  date  pos- 
itively as  Monday  July  6th. 

Defendant  was  sworn  In  his  own  behalf 
and  denied  absolutely  having  ever  had  sex- 
ual Intercourse  with  the  ccMOplalning  witness. 
On  direct  examlnatiwi  tbe  following  oocar- 
red: 

"Q.  When  did  you  first  hear  of  this  complaint 
that  is  alleged  against  you?  A.  What  day?  Q. 
Yes.  What  was  that  day — what  day  and  what 
month?  A.  Well,  it  was  the  26th  or  27tfa  of 
August  I  think.  It  was  the  day  btiCore  my  aon- 
rn-law  went  away,  and  I  think  he  went  on  the 
27th.  Q.  And  who  did  you  learn  it  from?  A.  I 
learned  it  over  tbe  phone.  Q.  Over  the  phone? 
A.  Tea,  sir.  Q.  Did  you  have  any  conversation 
with  Mrs.  Hopper  in  the  presence  of  her  daugh- 
ter Ida,  after  that  time?  A.  Yes,  sir:  the  next 
day  I  think  it  was.  Q.  What  did  tney  waat? 
A.  Why,  they  wanted  a  settlement  They  want- 
ed me  to  settle  with  them.  Q.  They  wanted 
money?     A.  Yes,  sir,"    . 

Upon  cross-ezamlnatlon  tbe  proeecntlon 
was  permitted,  over  strenuous  objection,  to 
Inquire  Into  the  details  of  a  conversation  tes- 
tified to  by  the  defendant,  and  to  show  that, 
as  a  result  of  such  conversation,  the  defend- 
ant had  paid  to  the  mother  of  the  oomplain- 
ing  witness  the  sum  of  $1,000.  After  having 
received  defendant's  version  of  what  occtuv 
red  at  the  time  of  tbe  payment  of  said  sum, 
the  prosecution  was  permitted,  also  over  ob- 
jection, to  introduce  testimony  tending  to 
contradict  many  of  defendant's  statemente  as 
to  what  occurred  at  the  time  the  money  was 
paid. 

Defendant  gave  evidence  tending  to  show 
that,  at  the  time  of  the  commission  of  the 
alleged  off^ise,  he  was  upwards  of  76  years 
of  age;  that  he  had  suffered  from  a  lame 
back  for  years;  bad  been  afflicted  with  a 
double  hernia  for  about  30  years;  that  he 
wore  a  double  truss,  with  which  be  endeav- 
ored to  bold  the  hernias  In  position;  that 
he  was  unable  to  stoop ;  and  that  any  sad- 
den movement  would  cause  the  bemlas  to 
escape  from  the  truss.  Further  examination 
as  to  the  physical  condition  of  tbe  defendant 
was  prohibited  by  tbe  trial  Judge  and  an  ex- 
ception taken. 

Defendant  called  aa  an  expert  a  pbyeldan 
and  surgeon  of  18  years'  experience,  to  whom 
tbe  following  questions  were  propounded: 

Q.  Wonld  it  be  possible  for  a  man  of  76 
years  of  age,  suffering  from  a  weak  back  and  a 
double  herma  or  rupture  and  wearing  at  the 
time  a  double  truss,  which  would  be  liable  to 
slip  or  be  moved  from  counting,  sneezing,  a 
quick  movement  stooping  over,  or  lifting,  and 
who  for  10  years  prior  to  the  death  of  his  wife, 
now  deceased,  bad  not  consummated  the  mar- 
riage relation,  and  for  that  time — tot  that  length 
of  time  had  been  free  from  sexual  passions  or 
desire,  and  who  for  3  minutes  struggled  with  a 
girl  14  years  of  age,  so  as  to  force  her  into  a 
position  where  he  could  have  intercourse  with 
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her,  what  would  yoa  say  as  to  bfa  capacity. 
haviiiK  had  to  exert  his  stren^  over  this  14 
year  old  girl  to  place  her  in  this  position,  what 
would  you  say,  in  your  opinion  as  a  physician 
and  surgeon,  would  be  hia  capacity  to  consum- 
mate intercourse  with  her  at  that  time  and  im- 
mediately upon  that  struggle?" 

"Q.  This  man,  75  years  of  age,  has  a  double 
truss  on,  and  the  girl,  of  14  years  of  age, 
wouldn't  it  be  necessary  for  that  man,  with  a 
weak  back,  a  continued  weak  back,  as  it  ap- 
pears in  this  case,  wouldn't  it  be  necessary  for 
him  to  have  consent  and  freedom  upon  the  part 
of  the  girl  and  help  to  have  that  intercourse?" 

The  court  excluded  the  questions,  and  the 
f<Alowlng  occurred: 

"The  Court:    I  have  sustained  the  objection. 

"Mr.  MacBonald:  I  was  just  adding  to  my 
question.     I  want  this  record — 

"The  Court:    I  think  you  have  made  it 

"Mr.  MacDonald:  Well,  it  is  for  me  to  make 
It,  Judge. 

"The  Court*.  Well,  when  I  think  you  have 
made  it,  you  had  better  let  it  go  at  that. 

"Mr.  MacDonald:  I  except  to  that  too,  be- 
cause I  represent  my  client 

"The  Court:  I  think  you  have  gone  as  far 
as  anything  in  the  testimony  would  warrant. 

"Mr.  MacDonald:  We  have  things  in  relation 
to  this  matter  that  we  can  show,  if  this  was  ad- 
mitted, that  would  bear  this  through. 

"The  Court:  I  think  you  have  gone  as  far 
now,  in  the  examination  of  this  witness,  as  any 
testimony,  under  any_  condition,  would  warrant 
you  in  doing  in  relation  to  the  condition  of  this 
old  man  and  the  girl.  I  can't  see  that  any  fur- 
ther examination  will  avail  you  anything  in 
making  a  record. 

"Mr.  MacDonald:  I  take  an  exception.  That 
is  all.  Doctor. 

"Mr.  Galpin:   That  is  all.  Doctor. 

"The  Court:  What  the  court  has  said  is  based 
entirely  upon  the  line  of  examination,  which  I 
presume  would  be  followed  by  a  similar  line. 

"Mr.  MacDonald:  Of  course,  I  called  this 
witness  out  of  the  order  because  he  had  to  go 
away,  if  your  honor  please.  That  is  why  I 
called  him  at  this  time.  Would  it  be  any  dif- 
ferent if  it  was  after  I — 

"The  Court:  No,  it  wouldn't  make  any  differ- 
ence. Assuming  the  facts  you  had  in  your 
question,  the  ruling  would  be  the  same. 

"Mr.  MacDonald:  I  have  other  testimony  of 
the  same  character  and  along  the  same  line  to 
tender,  if  your  honor  please.  Would  the  same 
rnling  be  made  as   to  that? 

"The  Court:   It  would  be;   yes,  sir. 

"Mr.  MacDonald:  And  it  would  be  needless 
for  me  to  present  it? 

"The  Court:   It  seems  to  me  that— 

"Mr.  MacDonald:  I  mean  as  the  court  looks 
at  it  now. 

"The  Court:    Yes,  sure. 

"Mr.  MacDonald:  Because  I  don't  want  to 
take  the  time  to  bring  in  other  physicians — 

"The  Court:    No. 

"Mr.  MacDonald:  —if  that  would  be  the  rul- 
ing. 

"The  Court:    Yes,  sir. 

"Mr.  MacDonald:    Exception." 

Defendant  gave  evidence  tending  to  show 
tliat,  on  tbe  afternoon  of  July  6th,  he  was 
absent  from  his  home,  having  gone  to  a  hotel 
gome  miles  distant  for  the  purpose  of  collect- 
ing refuse  for  his  hogs.  This  testimony  re- 
ceived some  corroboration  from  other  wit- 
nesses sworn  on  behalf  of  the  defendant. 
Defendant's  tenth  request  to  charge  (which 
was  refused)  follows: 

"The  defense  has  introduced  evidence  tending 
to  show  that,  at  the  time  when  the  offense 
diarged  was  claimed  to  have  been  committed, 
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the  defendant  was  at  another  place;  that  he 
was  not  at  the  place  where  the  offense  is  sup- 
posed to  have  been  committed  at  the  time  charg- 
ed ;  and  I  charge  you  that,  if  there  is  any  rea- 
sonable doubt  in  your  minds  as  to  whether 
the  defendant  was  at  some  other  place  at  the 
time  the  offense  charged  is  claimed  to  have  been 
committed,  you  should  give  this  defendant  the 
benefit   of  any   such    doubt  and   acquit  him." 

Without  mentioning  the  claim  of  an  alibi 
<m  tbe  part  at  tbe  defendant,  the  court  charg- 
ed tbe  Jury  as  follows: 

"It  is  charged  that  'on,  to  wit,  the  8tb  day  of 
July,  1914,  at  the  township  of  Norton,  in  the 
county  of  Muskegon  aforesaid,  in  and  upon  Ida 
Hopper,  a  female  child  under  the  age  of  16 
years,  to  wit,  of  tbe  age  of  14  years,  Lafayette 
R.  Coston  fel<Miiously  did  make  an  assault  and 
her  the  said  Ida  Hopper  then  and  there  feloni- 
ously did  unlawfully  and  carnally  know  and 
abuse.'  You  will  notice  that  in  the  information 
it  is  charged  that  upon  the  Stli  day —  There 
has  some  proof  been  put  in  here  tending  to 
fix  the  offense,  perhaps,  on  the  6th  day,  or  per- 
haps from  the  proof  here  you  may  not  be  quite 
well  satisfied  in  your  mind  as  to  what  the  ex- 
act day  was.  The  exact  date  is  immaterial. 
The  question  is:  Did  this  man  make  an  as- 
sault upon  this  girl  and  did'  he  know  her  car- 
nally, and  is  she  under  the  age  of  16?  Those 
are  the  matters  contained  in  the  principal 
charge." 

Argued  before  BROOKB,  C.  J.,  and  KUHN, 
STONElt  OSTBANDEB,  BIBO,  and  STSBBlBs 
JJ. 

'R.  J.  Macdonald  and  Harry  W.  Jackson, 
both  of  Muskegon,  for  appellant  Harris  EX 
Galpin,  Pros.  Atty.,  and  Ohrtstlan  A.  Broek, 
Asst  Pros.  Atty^  twth  of  Muskegon,  for  the 
People; 

BROOKE,  a  J.'  (after  stating  the  facta  as 
above).  [1]  There  are  some  90  assignments 
of  error,  only  a  few  of  which  we  wlU  notice. 
The  first  4  assignments  relate  to  the  ruling 
of  the  court  permitting  the  complaining  wit- 
ness to  give  her  reasons  why  she  had  not 
told  her  parents  of  the  alleged  assault  ux>on 
her.  The  ruling  was  proi)er.  People  ▼. 
Marra,  125  Mich.  376,  84  N.  W.  284,  and  cases 
there  cited. 

[2]  The  fifth  assignment  at  error  refers  to 
the  ruling  of  the  court  permitting  the  com- 
plaining witness  to  testify  to  previous  acts 
of  sexual  intercourse  between  herself  and 
defendant  No  error  was  committed.  The 
rule  that  previous  acts  of  familiarity  between 
tbe  parties  may  be  shown  has  obtained  in 
this  state  at  least  from  the  time  of  the  deci- 
sion in  the  case  of  People  y.  Jenness,  5  Mich. 
305. 

[3]  Error  is  next  assigned  upon  the  ruling 
of  the  court  permitting  the  witness  Anna, 
who  had  testified  to  witnessing  previous  acts 
of  sexual  intercourse  between  the  defendant 
and  her  sister  Ida,  why  she  had  not  told  her 
father  and  mother  of  the  occurrences.  We 
are  of  opinion  that  this  waa  an  erroneous 
ruling.  The  rule  permitting  tbe  complaining 
witness  to  give  her  reasons  for  not  reporting 
the  commission  of  the  offense  to  her  parents 
should,  we  think,  not  be  extended.  83  Qrc. 
1460. 
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[4]  Error  la  assigned  upon  the  admission 
of  the  following  questions  and  answers  in  the 
examination  of  Anna  Hopper,  the  people's 
witness: 

"Q.  Were  you  ever  in  the  coal  bin  there  with 
Ida  prior  to  last  April,  in  her  presence,  and 
with  Mr.  Coaton  there,  that  you  had  an  act  of 
intercourse  with  Mr.  Coston?  A.  Yes,  sir.  Q. 
More  than  once?    A.  Tea,  sir." 

The  record  discloses  that  this  witness  was 
16  years  of  age  on  the  7th  day  of  April,  1914. 
The  acts  of  Intercourse,  therefore,  to  which 
she  was  permitted  to  testify,  occurred  at  a 
time  when  she  was  under  16  years  of  age, 
the  statutory  age  of  consent.  We  are  of  opin- 
ion that  the  admission  of  this  testimony  was 
clearly  erroneous  and  highly  prejudicial.  If 
true.  It  proved  defendant  guilty  of  a  distinct 
and  Independent  crime  with  which  he  was 
not  charged  In  the  information.  It  does  not 
come  within  the  rule  announced  In  the  case 
of  People  V.  Seaman,  107  Mich.  348,  65  N. 
W.  203,  61  Am.  St  Rep.  326,  and  kindred 
cases,  where  distinct  and  independent  felo- 
nies may  be  shown  where  a  felonious  Intent 
Is  an  essential  Ingredient  of  the  otFense 
charged,  and  the  act  done  is  claimed  to  have 
been  Innocently  or  accldeaatally  done,  or  by 
mistake,  or  the  result  Is  claimed  to  hare 
followed  an  act  lawfully  done  for  a  legiti- 
mate purpose,  or  there  Is  room  for  such  an  In- 
ference. The  claim  of  the  prosecution  that 
such  evidence  was  admissible  and  necessary 
In  order  to  explain  why  the  witness  Anna 
Hopper  had  not  related  to  her  parents  thd 
alleged  occurrences  Is  in  our  opinion  unten- 
able. Her  testimony  as  to  what  she  saw 
touching  the  familiarity  of  the  defendant 
with  the  complaining  witness  prior  to  the 
commission  of  the  alleged  offense  was  admis- 
sible. Her  reasons  (which  included  her  own 
alleged  sexual  Intercourse  with  the  defend- 
ant) why  she  did  not  disclose  her  sister's 
delinquency  to  her  parents  were  Inadmissible. 

[S,  S]  We  are  of  opinion  that  the  questions 
asked  the  expert  witness  should  have  been 
answered.  It  is  true  that  the  question  con- 
tained some  alleged  facts  not  at  that  time 
appearing  in  the  testimony,  but  the  colloquy 
between  the  court  and  counsel  indicates  that 
counsel  expected  to  supply  this  deficiency  of 
facts,  but  was  advised  by  the  court  that  It 
would  be  unnecessary  to  do  so,  and  that  the 
ruling  would  be  the  same.  People  v.  Ses- 
sions, 58  Mich.  694,  at  page  509,  26  N.  W.  201. 
We  think  It  can  hardly  be  said  that  the  ordi- 
nary layman  Is  as  well  prepared  to  Judge  of 
the  ability  to  perform  the  sexual  act  possess- 
ed by  a  man  of  the  age  of  the  defendant  and 
suffering  from  such  physical  disabilities  as 
the  defendant  possessed  at  the  time  of  the 
commission  of  the  alleged  offense.  We  think, 
too,  that  the  fullest  latitude  should  have  been 
permitted  in  the  examination  of  the  defend- 
ant touching  his  capacity  to  perform  the  sex- 
ual act  under  the  circumstances  related  by 
the  complaining  witness. 


[7]  While  it  Is  tme  that  It  is  unnecessary 
to  charge  in  the  Information  the  exact  date 
upon  which  the  offense  was  alleged  to  have 
been  committed,  It  Is  equally  true  that,  hav- 
ing by  the  testimony  fixed  the  date  of  the  of- 
fense as  having  occurred  upon  a  day  certain, 
the  defendant  could  meet  the  charge  by  show- 
ing that  at  the  time  he  was  not  present,  and 
therefore  could  not  have  committed  the  of- 
fense as  charged.  We  are  of  opinlMi  that  the 
tenth  request  to  charge  should  have  been 
given,  and  that  error  was  committed  In  its 
refusal. 

[t]  The  assignments  of  error  based  upon 
the  cross-examination  of  the  defendant  rela- 
tive to  his  payment  of  |1,000  to  the  mother 
of  the  complaining  witness  are  without  mer- 
it He  himself  had  testified  on  direct  exami- 
nation to  the  fact  that  a  settlement  (money) 
had  been  demanded  of  him.  Having  given 
this  testimony,  the  door  was  open  to  the 
prosecution  to  Inquire  Into  all  the  facta  and 
circumstances  relating  to  the  transaction. 

We  find  It  unnecessary  to  consider  the 
many  other  assignments  of  error.  The  Judg- 
ment Is  reversed,  and  a  nev^  trial  ordered. 

The  late  Justice  McALYAY  took  no  part  in 
this  decision. 


l^AMBRECHT  et   al.   v.    GRAMLIOH   et  al. 

(Na  299.) 
(Supreme  Court  of  Michigan.     July  23.  1916.) 

Deeds  9=>174— Buildiro  Restrictions— Rk- 
stbictionb  subsbquent  to  deed. 

One  who  has  purchased  and  taken  posses- 
sion of  a  lot  withont  any  restrictions  as  to 
building  is  not  bound  by  restrictionB  in  subse- 
quent conveyance  by  bis  grantor  of  sunounding 
lots. 

TEd.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  {  644;  Dee.  Dig.  «=s>174.1 

Appeal  from  CSrcoit  Court,  Wayne  County, 
In  Chancery;   George  S.  Hosmer,  Judge. 

Suit  by  Richard  6.  Lambrecht  and  others 
against  Amos  E.  Oramlich  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Argued  before  BROOKE,  0.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERE,  JJ. 

William  Van  Dyke,  of  Detrcrtt,  tor  appel- 
lants. James  H.  Pound,  at  Detroit,  for 
appellees. 

STEERE,  J.  Complainants,  who  are  inter- 
ested as  residents  and  lot  owners  In  Scovel's 
subdivision,  dty  of  Detroit,  filed  this  bill  to 
enjoin  threatened  violation  of  alleged  build- 
ing restrictions  claimed  to  rest  upon  a  lot  of 
said  subdivision,  located  at  the  southeast 
comer  of  Scotten  and  Tlreman  avenues,  up- 
on which  defendant  Oramlich  was  about  to 
erect  a  store  and  flat  building.  In  1908  one 
Philip  Bingman  purchased  from  Scovel  lots  of 
said  subdivision  numbered  29  to  34,  Inclusive, 
of  block  9,  free  from  any  restrictions  as  to 
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nse.  These  lots  are  located  on  the  east  side 
of  Scottea  avenue,  and  are  each  30  feet  In 
width,  ercept  lot  84,  whldi  la  an  unequal- 
sided  comer  lot  having  a  frontage  of  16.65 
feet  on  Scotten  and  165.90  feet  on  Tlreman  av- 
enues, widening  to  a  rear  width  of  87.75  feet 
back  of  Scotten  upon  a  parallel  alley.  Bing- 
man  placed  these  lots  for  sale  with  the  real 
estate  firm  of  Lambrecht,  Kelly  &  Co.  whose 
sabagent,  Sorge,  soon  negotiated  a  sale  of 
lot  34  to  defendant  Amos  Gramllch.  These 
negotiations  were  conducted  upon  the  prem- 
ises, which  were  th^i  vacant.  Tbia  was  the 
first  one  of  those  lots  sold.  Sorge  claimed  to 
have  informed  Gramllch  that  buildings  upon 
the  lots  would  be  restricted  to  dwellings,  not 
closer  than  18  feet  from  the  front  lot  line. 
This  is  denied  by  Gramllch,  who  tesUfied  that 
he  not  only  bought  the  lot  free  of  restrictions, 
as  a  prospective  business  location,  but  had  no 
knowledge  of  any  claim  to  the  contrary  until 
he  started  to  build.  After  the  preliminary 
agreement,  he  was  directed  to  the  office  of 
Lambrecht,  Kelly  &  Co.  to  close  up  the  matter 
and  get  his  contract  Lambrecht  drew  the 
contract  and  closed  the  deal  with  blm  on 
April  28,  1909,  Bingman  being  present  and 
signing  the  agreement  when  the  first  payment 
was  made.  Bingman  and  Lambrecht  claim 
they  at  that  time  advised  him  of  building  re- 
strictions, which  he  denies,  but  the  contract 
was  then  drawn,  signed,  and  delivered  free 
of  restrictions,  while  whatever  had  been 
agreed  upon  was  fresh  In  the  minds  of  the  con- 
tracting parties  and  presumably  was  em- 
bodied in  the  written  agreement.  Gramllch 
paid  $125  down,  and  was  to  pay  the  balance 
in  stated  installments,  payments  to  be  made 
at  the  office  of  the  real  estate  firm  through 
which  he  bought  He  took  immediate  posses- 
sion and  has  remained  in  open,  notorious,  and 
continuous  possession,  either  in  person  or  by 
tenants,  receiving  ground  rent  for  a  small  of- 
fice building  uiK>n  the  premises  during  much 
of  the  time.  At  the  time  of  his  purchase  the 
Bingman  lots  were  all  vacant,  and  there  were 
few  buildings  on  the  subdivision  In  that  local- 
ity. On  October  12,  1909,  Bingman,  unknown 
to  defendants,  conveyed  lot  34  to  John  C. 
Wright  and  wife,  by  a  deed  which  contained 
tlie  following  restrictions: 

"It  being  anderatood  that  all  buildings  erect- 
ed upon  said  lot  shall  set  back  18  feet  from  the 
front  of  said  lot  line  and  be  used  for  dwelling 
purposes  only." 

In  November,  1009,  the  Wrights  conveyed 
this  lot  to  C.  H.  Howard  by  a  deed  without 
restrictions.  Howard  served  notice  upon 
Gramllch  that  he  had  "bought  my  contract," 
as  Gramllch  states  it,  and  he  was  advised  by 
the  real  estate  firm  to  which  he  had  previous- 
ly made  payments  to  thereafter  make  them 
to  Howard,  which  he  did  until  March  4,  1912, 
when,  his  payments  being  completed,  Howard 
gave  him  a  deed  of  the  property  without  re- 
strictions, and  an  abstract  tracing  the  title 
down  to  Bingman.  In  the  spring  of  1912, 
after  be  had  paid  up  and  received  his  deed, 


Gramllch  visited  lot  S4  with  a  surveyor  and 
measured  it  out  preparatory  to  building  upon 
it  He  at  that  time  saw  and  talked  with 
complainant  Smith,  who  owned  lot  33,  and 
told  him  what  he  intended  to  do,  and  later 
showed  him  plans  of  the  Intended  building. 
In  those  conversations  Smith  told  him  that 
property  was  restricted,  which  Gramllch  con- 
tended could  not  be  the  case  as  to  his  lot,  for 
his  abstract,  contract  and  deed  made  no 
mention  of  It  He  also  was  seen  by  Lam- 
brecht who  insisted  restrictions  on  the  prop- 
erty prohibited  the  proposed  building,  which 
be  again  denied.  He  later  let  a  contract  for 
the  building,  and  was  restrained  from  pro- 
ceeding by  a  preliminary  injunction  issued 
upon  the  filing  of  this  bill.  He  was  a  travel- 
ing salesman,  absent  from  Detroit  much  of 
the  time,  and  testified  that  prior  to  his  tak- 
ing steps  to  build  he  knew  of  no  restriction 
In  any  contracts  or  conveyances  of  these  lots, 
or  any  general  plan  to  limit  use  ot  the  prop- 
erty to  residential  purposes  only;  that  this 
was  bis  first  real  estate  deal,  and  he  had  no 
knowledge  of  any  conveyance  of  the  lot  by 
Bingman  to  the  Wrights,  but  had  confidence 
in  Howard,  whom  he  knew  and  to  whom  they 
had  told  him  to  make  payments;  that  he 
supposed  a  deed  from  Howard  was  suffl- 
dent,  saw  that  his  abstract,  contract  and 
deed  contained  no  restrictions,  and  first  learn- 
ed of  the  deed  from  Bingman  to  Wright  con- 
taining a  restriction  after  this  suit  was  be- 
gun. Complainants  showed  that  the  remain- 
ing Bingman  lots  were  disposed  of  with 
restrictions  in  the  deeds  or  contracts,  which 
had  been  complied  with,  all  lots  of  said 
group,  except  34,  having  upon  them  dwelling 
houses  fronting  on  Scotten  avenue,  18  feet 
back)  from  the  lot  line,  as  also  14  other  lots 
fronting  on  said  avenue  in  the  same  block, 
Scotten  avenue  between  Scovel  place  and 
Tlreman  avenue  being  occupied  for  residence 
purposes  only.  As  before  stated,  lot  34  had 
a  frontage  of  less  than  17  feet  on  Scotten 
avenue  and  over  165  feet  on  Tlreman.  Gram- 
llch's  proposed  building,  of  brick  veneer, 
fronting  about  80  feet  on  Tlreman  avenue, 
with  three  dwellings,  or  flats,  facing  in  that 
direction  and  a  drug  store  on  the  comer,  the 
Scotten  side,  or  front,  being  13.65  feet  Upon 
full  and  final  hearing  of  the  case  the  trial 
court  dismissed  complainants'  bill. 

It  Is  shown,  without  dispute,  that  Bingman 
bought  this  group  of  lots  without  any  re- 
strictions, and  shortly  thereafter  sold  lot  34 
to  Gramlich,  giving  him  a  land  contract  with- 
out restrictions.  When  this  first  lot  was  sold 
by  him,  all  of  the  lots  were  unoccupied.  Ac- 
cording to  plaintiffs'  testimony  there  were 
but  four  bouses  in  the  block  on  that  side 
of  the  street,  while  Gramllch  claims  but  one. 
If  anything  was  said  at  that  time  of  a  gen- 
eral plan  of  restrictions  as  to  these  lots,  no 
purchaser  had  accepted  or  acted  upon  it, 
nothing  had  been  or  was  then  done  to  -carry 
out  such  plan,  and  Bingman  himself,  then 
under  obligations  to  no  one  to  observe  and 


Digitized  by 


Google 


836 


163  NORTHWESTEBN  REPORTER 


(Iowa 


enforce  It,  Immediately  repudiated  it,  so  far  | 
as  Gramlleh  was  concerned,  by  giving  him  a 
contract  without  restrictions.  His  right  and 
title  to  the  lot  originated  when  he  received 
his  contract  and  took  possession,  and  his  pos- 
session was  notice  of  whatever  rights  he 
had,  and  in  that  particular  protected  him  as 
fully  as  would  recording  his  contract.  What- 
ever Blngman  decided  to  and  did  do  after- 
wards in  regard  to  restrictions  could  not 
qualify  or  restrict  Gramlich's  rights  unless 
by  accepting  and  becoming  a  party  to  it  he 
estopped  himself  from  subsequently  denying 
it  We  agree  with  the  trial  court  that  no 
conduct  on  his  part  is  shown  which  would 
operate  as  an  estoppel.  He  was  the  first 
purchaser  by  contract  without  restrictions  tn 
a  group  of  lots  upon  which  there  were  no  re- 
strictions and  no  improvements.  Such  a  case 
bears  no  relation  to  one  where  a  subsequent 
purchaser,  with  notice,  of  a  lot  in  a  general- 
ly restricted  subdivision,  which  is  clearly 
shown  to  have  been  developed  and  improved 
as  a  residential  district  under  a  general  plan, 
maintained  from  its  inception,  evidenced  by 
written  instructions  in  most  of  the  convey- 
ances, fully  understood,  accepted,  complied 
with  and  acted  upon  by  all  purchasers  to  a 
point  where  it  is  enforceable  inter  se  as  to 
aU  tlie  then  owners. 

Counsel  for  complainants  contends,  as  a 
controlling  and  important  legal  proposition  of 
general  interest,  that: 

"If,  in  one  of  these  contracts,  the  restriction 
is  omitted,  and  the  vendee  is  innocent  of  knowl- 
edge of  the  restriction,  and  then  the  vendor 
and  original  owner  of  the  subdivision  deeds  oth- 
er lots  subject  to  the  restriction,  and  finally 
deeds  the  balance  of  the  lots  by  warranty  deed 
containing  the  building  restriction" 

— the  vendee  in  the  laud  contract,  who  later 
receives  an  imrestricted  deed  pursuant  to  the 
terms  of  his  contract  from  the  grantee  of  the 
original  subdlvlder,  or  grantor,  and  contrac- 
tor with  him,  cannot  violate  or  ignore  the  re- 
striction which  necessarily  appears  in  his 
chain  of  title  to  the  fee,  and  therefore,  as 
Blngman  deeded  reciprocal  easements  of  re- 
striction in  lot  34  to  others,  which  were  of 
record  before  Gramlleh  took  the  deed  to  It 
from  Howard,  be  had  constructive  notice  of 
and  was  bound  by  the  restrictions  in  the 
Wright  deed,  given  after  his  contract  In 
that  connection  it  is  urged  for  the  court  to 
hold  otherwise  would  be  disastrous  because: 

"Thousands  of  lota  are  being  sold  in  Detroit 
on  land  contracts  in  restricted  subdivisions,  and 
after  the  lots  are  thus  sold  they  are  deeded  by 
the  subdivider  to  some  party  who  assumes  the 
contracts  and  receives  the  payments  and  even- 
tually gives  the  deed." 

What  has  happened  or  may  happen  with 
others  cannot  be  Included  as  an  Influencing 
consideration  in  this  case.  It  is  manifest 
that  under  our  recording  laws,  with  reasona- 
ble care  and  consistency  in  conveyancing  and 
recording,  the  evil  suggested  is  easUy  avoid- 
ed. If  the  subdividing  grantors  and  their 
agents  have  Indulged  In  loose  conveyancing, 


and  so  Juggled  titles  as  to  work  the  Injury  to 
purchasers  of  lots  suggested  by  counsel,  the 
courts  can  only  deal  with  the  individual  cases 
as  they  arise.  The  law  cannot  be  shaped  to 
help  irregular  and  doubtful  practices  which 
may  prevail  tn  a  certain  locality. 

A  complete  answer  to  the  proposition  In 
this  case  is  that  Gramlleh  was  in  possession 
of  his  lot  before  and  during  all  the  time  Blng- 
man was  disposing  of  the  other  lots  with  re- 
strictive conveyances,  and  there  could  be  no 
purchasers  without  constructive  knowledge 
of  his  rights,  which  were  measured  by  the 
contract  under  which  he  held  possession. 

The  decree  of  the  lower  court  Is  affirmed, 
with  costs. 

The  late  Justice  McALYAT  took  no  part  in 
this  decision. 


WICK  V.  BECK.    (So.  29945.) 

(Supreme  Court  of  Iowa.    July  28,  1915.) 
DivoBCE  «=>198— "Necessabies"  Pubnished 

WiFB— LiABiLiTT  or   Husband— Attobnbt 

FOB  Wine. 

Where  an  attorney  brought  an  action  for  a 
wife  for  divorce,  and  the  husband  filed  a  cross- 
petition,  containing  allegations  reflecting  on 
the  character  of  the  wife,  who  thereafter  with- 
drew from  the  case,  and  the  court  granted  a 
divorce  to  the  husband  on  the  cross-petition,  the 
attorney  could  not,  by  independent  action,  re- 
cover from  the  husband  for  the  services  ren- 
dered the  wife  on  the  theory  that  they  were 
"necessaries." 

[Ed.  Note. — For  other  cases,  see  Divorce^ 
Cent.  Dig.  §  584 ;  Dec.  Dig.  ®=>198. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Necessaries.] 

Deemer,  C.  J,,  and  Weaver  and  Salinger,  JJ., 
dissenting. 

Appeal  from  Superior  Court  ot  Cedar  Rap- 
ids; C.  B.  Bobbins,  Judge. 

Action  by  an  attorney,  to  recover  for  legal 
services  rendered  the  defendant's  wife  in  an 
action  for  a  divorce,  brought  by  the  husband 
against  the  wife,  in  which  the  husband  es- 
tablished the  grounds  alleged  for  a  divorce 
to  be  true.  From  a  judgment  in  favor  of 
the  plaintiff  for  the  value  of  such  services, 
defendant  appeals.    Reversed. 

Crosby  &  Fordyce,  of  Cedar  Rapids,  for  ap- 
pellant M.  P.  Cahlll  and  Lewis  Heina,  both 
of  Cedar  Rapids,  for  appellee. 

GAYNOB,  J.  This  is  an  action  to  recover 
for  legal  services  rendered  defendant's  wife 
in  an  action  commenced  by  her  against  her 
husband.    The  petition  alleges: 

"That  on  or  about  August  14, 1912,  this  plain- 
tiff was  consulted  hi  a  professional  capacity  by 
Ellen  F.  Beclc,  with  reference  to  the  securing 
of  a  divorce  for  the  said  Ellen  F.  Beclc  from 
this  said  defendant.  That  thereafter,  and  on  or 
about  the  22d  day  of  August,  1912,  this  plain- 
tiff brought  an  action  for  divorce  for  the  said 
Ellen  F.  Beclt,  and  against  the  said  Martin 
Beck,  in  the  district  court  of  Linn  county,  Iowa. 
That  thereafter,  and  on  or  about  the  1st  day  of 
Septeml>er,  1912,  there  was  filed  by  the  defead- 


^=»For  other  cases  see  some  topic  and  KEY-NUMBBK  In  all  Key -Numbered  Dtgesta  and  Indexes 
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ant  in  said  divorce  action  an  answer  and  cross- 
petition.  That  afterward,  on  or  about  Septem- 
ber 5,  1912,  there  was  prepared  and  filed  a  mo- 
tion to  make  more  specific,  directed  against  the 
answer  and  cross-petition  so  filed,  and  thereafter 
this  plaintiff  prepared  for  the  said  Ellen  F. 
Beck,  and  at  her  instance,  an  answer  to  the 
cross-petition  of  the  said  Martin  Beck.  That 
afterwards,  the  said  Ellen  F.  Beck  withdrew  her 
appearance  in  the  said  divorce  action,  as  this 
plaintiff  is  now  informed,  but  of  which  fact  he 
bad  no  knowledge  at  said  time,  and  a  decree  of 
divorce  was  rendered  in  favor  of  the  defendant 
on  his  said  cross-petition.  That  the  allegations 
of  the  said  cross-petition  were  such  as  to  in- 
jure the  name  and  standing  of  the  plaintiff, 
£llen  Beck,  in  said  divorce  action,  and  that  the 
plainUS  herein  acted  in  good  faith  in  bringing 
the  said  action  for  divorce  for  the  said  Ellen 
F.  Beck ;  was  then  of  the  belief,  and  now  states 
the  fact  to  be,  that  the  said  Kllen  F.  Beck  had 
a  good  caase  and  sufficient  grounds  for  a  divorce 
from  her  husband,  the  defendant  herein.  That 
all  professional  services,  as  above  set  out,  were 
rendered  by  this  plaintiff  in  good  faith  and  upon 
the  request,  and  at  the  instance,  of  the  then 
wife  of  the  defendant  herein.  That  said  services 
were  necessary  ffir  the  protection  of  the  good 
name  and  reputation  of  the  said  Ellen  F.  Beck, 
and  to  procure  for  her  from  this  defendant 
means  of  support  and  maintenance,  said  de- 
fendant having  refused  to  provide  her  with  the 
necessaries  of  life,  and  having  notified  grocers 
and  others  dealing  in  necessaries  to  refuse  to 
his  said  wife  the  right  to  purchase  on  his  credit 
That  the  services  rendered  in  behalf  of  said 
£llen  F.  Beck  were  reasonably  of  the  value  of 
$200,  and  a  more  particular  statement  of  the 
nature  of  the  services  performed  and  the  value 
thereof,  is  the  following,  to  wit: 
Angost  14, 1912,  to  consultation  and 

retainer    ?25  00 

To  office  coDBultatioa   August   15, 

16.  17 80  00 

Angust  21,  to  drawing  petition 25  00 

September  8,  reading  cross-petition 
and    preparing    motion    to    make 

more  specific 40  00 

September  4,  5,  office  consnltations    20  00 
To  looking  up  evidence,    consulta- 
tions, preparing  answer  to  cross- 
petition  60  00 

That  demand  has  been  made  by  this  plaintiff 
upon  the  said  defendant,  Martin  Beck,  and  also 
upon  the  said  Ellen  F.  Beck,  but  that  neither 
party  has  paid  the  said  sum  or  any  part  thereof, 
and  that  the  total  amount  thereof  is  due  and  un- 
paid, and  that  the  said  claim  fgr  services  is 
the  property  of  this  plaintiff.  Wherefore  plain- 
tiff asks  judgment  according  to  the  prayer  of 
his  original  petition,  against  the  said  Martin 
Beck,  in  the  sum  of  $200,  with  interest  at  the 
pate  of  6  per  cent,  from  December  24,  1913,  and 
for  his  costs  and  disbursements  in  this  action." 

The  defendant  filed  to  plaintiff's  petition 
the  following  demnrrer:  (1)  That  the  al- 
legations of  the  petition  do  not  entitle  the 
plaintiff  to  the  relief  demanded;  (2)  that  it 
is  shown  by  said  petition  that  the  services 
claimed  for  were  performed  at  the  Instance 
of  Ellen  F.  Beck,  and  not  at  the  instance  of 
the  husband;  (3)  that  the  petition  shows 
that  It  has  been  adjudicated  that  Ellen  F. 
Beck  had  no  valid  cause  for  divorce;  (4) 
that  the  petition  further  shows  that  the  al- 
legations of  the  cross-petition  of  Martin 
Beck  were  true,  and  that  Martin  Beck  was 
entitled  to  a  divorce;  (3)  that  the  petition 
shows  affirmatively  that  the  services  render- 
ed were  not  necessary,  but,  on  the  contrary, 
were  mmecessaiy.    The  demurrer  being  sub- 


mitted, the  court  sustained  it  as  to  the  flist 
three  items  of  piaintllTs  petition,  and  over- 
ruled it  as  to  the  last  three  items,  thereby 
holding  that  the  plaintiff  could  not  recover 
for  services  rendered  in  the  action  for  a 
divorce  commenced  by  the  plaintiff,  but 
could  recover  for  services  rendered  In  the  de- 
fense of  the  cross-petition.  The  defendant 
elected  to  stand  upon  the  demurrer,  and 
judgment  was  rendered  for  the  plaintiff, 
against  the  defendant,  for  the  amount  of  the 
last  three  items,  to  wit,  $120.  Defendant 
alone  appeals. 

The  question  here  Is  whether  or  not,  un- 
der the  allegations  of  thfs  petition,  the 
plaintiff  is  entitled  to  recover  for  services 
rendered  in  the  defense  of  the  cross-peti- 
tion. The  petition  filed  by  the  plaintiff  does 
not  state  on  what  grounds  Mrs.  Beck  sought 
a  divorce  from  her  husband.  The  only  al- 
legation Is  that  she  filed  a  petition  in  which 
she  asked  a  divorce.  Upon  the  filing  of 
such  petition,  the  defendant  appeared  and 
filed  an  answer  and  cross-petition,  in  which 
be  asked  affirmative  relief  against  the  plain- 
tiff. The  petition  does  not  dhow  the  grounds 
on  which  defendant  sought.  In  his  cross-peti- 
tion, to  obtain  a  divorce  from  his  wife.  It 
appears  that  the  attorney  for  Mra  Beck 
filed  a  motion  to  require  the  cross-petition 
to  be  made  more  specific.  It  does  not  appear 
whether  this  motion  was  sustained  or  over- 
ruled. After  the  filing  of  such  motion,  the 
plaintiff,  as  attorney  for  Mrs.  Beck,  prepared 
an  answer  to  the  cross-petition,  but  it  does 
not  appear  that  this  was  filed.  Thereupon 
Mrs.  Beck  withdrew  her  appearance  in  the 
divorce  action  without  consulting  the  plain- 
tiff herein,  and  a  decree  of  divorce  was  ren- 
dered against  her  upon  defendant's  cross- 
petition.  As  to  the  right  of  the  plaintiff  to 
recover  for  services  rendered  Mrs.  Beck,  in 
the  original  proceeding  commenced  by  her, 
we  are  not  concerned,  for  the  reason  that 
the  plaintiff  has  not  appealed,  and  the  Judg- 
ment of  the  court,  therefore,  stands  as  a 
verity  against  his  right  to  so  recover.  The 
only  question  for  our  consideration  Is  wheth- 
er or  not  the  plaintiff  is,  under  the  showing 
made,  entitled  to  recover  for  the  services 
rendered  in  defense  of  the  cross-petition. 

The  plaintiff  In  this  suit  does  not  state 
what  the  allegations  were  on  which  the 
defendant  founded  his  right  to  a  divorce 
on  the  cross-petition.  He  assumes  to  say, 
and  gives  it  as  his  opinion,  that  the  allega- 
tions were  such  as  to  Injure  the  name  and 
standing  of  Ellen  Beck;  that  he  rendered 
the  services  at  her  request ;  that  the  services 
were  rendered  in  good  faith ;  that  they  were 
necessary  for  the  protection  of  the  good 
name  and  reputation  of  the  wife.  The  fur- 
ther allegations  that  It  was  necessary  to  pro- 
cure for  her  the  means  of  support  and  main- 
tenance, that  the  defendant  had  refused  to 
provide  his  wife  with  the  necessaries  of 
life,  and  had  notified  grocers  and  others  to 
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refuse  his  wife  credit,  relate  to  the  neces- 
sity for  commencing  the  original  proceeding, 
and  so  avail  the  plaintiff  nothing  here. 

But  two  questions  are  presented  on  this 
appeal.  First  Whether,  under  the  facts 
stated,  the  lower  court  should  have  allowed 
the  recovery  against  the  defendant,  for  legal 
services  furnished,  under  the  facts  stated 
In  the  petition  which  are  admitted  by  the 
demurrer.  Second.  Whether  appellee's  peti- 
tion is  suflSdent,  In  its  statements  of  fact, 
to  constitute  a  good  cause  of  action. 

The  right  of  a  wife  to  employ  counsel,  at 
the  expense  of  her  husband.  In  the  prosecu- 
tion of  a  suit  for  divorce  against  him,  has 
been  before  this  court  for  consideration  in 
many  cases.  In  Johnson  v.  Williams,  3  U. 
Oreene,  97,  64  Am.  Dec.  491,  It  was  squarely 
held  that  a  husband  Is  not  liable,  by  mere 
impUcatlon  of  law,  to  an  attorney  for  serv- 
ices roidered  to  his  wife  In  obtaining  a 
divorce.  It  was  there  distinctly  held  that 
such  services  were  not,  in  and  of  themselves, 
in  contemplation  of  law,  the  necessaries 
which  the  marital  relation  bound  the  hus- 
band to  furnish.  At  that  time  divorce  cases 
were  triable  to  a  Jury,  and  the  court  In- 
structed the  jury  In  the  trial  of  the  cause 
that  the  defendant  was  not  liable  for  pro- 
fessional services  rendered  to  a  wife  of  the 
defendant  in  procuring  a  divorce  and  ali- 
mony, if  such  divorce  and  alimony  are  ob- 
tained, unless  he  was  employed  by  the  de- 
fendant, either  In  person  or  agent,  or  unless 
the  defendant  promised  to  pay,  or  unless  he 
was  ordered  to  pay  for  such  services  by  the 
court.  This  Instruction  was  approved  by 
this  court,  and  the  court  said : 

"Without  an  expressed  or  implied  promise 
on  the  part  of  the  husband  to  pay  the  debts  of 
the  wife,  be  is  only  bound  for  necessaries." 

In  law  the  term  "necessaries,"  Is  under- 
stood to  mean,  not  only  articles  which  are  of 
absolute  necessity,  but  also  such  things  as 
are  suitable  to  the  fortune  and  condition  of 
the  person  to  whom  they  are  supplied.  The 
court  then  propounded  this  question: 

"Are  the  expenses  incurred  in  carrying  <m  a 
lawsuit  for  divorce  necessaries,  according  to  the 
technical  meaning  of  the  word?" 

— and  answered  the  question  by  saying, 

"We  have  not  been  able  to  find  an  author  or 
an  adjudicated  case  that  regards  the  expenses 
of  such  suit  in  the  light  of  necessaries." 

At  common  law  the  husband  was  bound  to 
furnish  the  wife  with  those  things  which 
were  reasonably  suitable  and  necessary  to 
her  fortune  and  station  in  life.  Out  of  this 
duty  grew  the  right  of  the  wife  to  pledge  the 
credit  of  the  husband  for  these  necessary 
things,  whenever  he  failed  to  mal;e  provision 
for  her  In  that  respect  Out  of  the  duty  grew 
the  obligation  of  the  husband.  Out  of  the 
obligation  grew  the  right  of  the  wife  to 
pledge  the  credit  of  the  husband  for  neces- 
saries. Beyond  them  the  wife  had  no  right 
to  pledge  the  credit  of  the  husband.  In  Por- 
ter v.  Briggs,  38  Iowa,  166,  18  Am.  Rep.  27, 


the  question  was  again  before  this  court 
The  opinion  was  written  by  Judge  Bedc.  On 
rehearing,  and  further  argument  a  supple- 
mental opinion  was  written  by  Judge  Day. 
In  this  case  the  attorneys  sought  to  recover 
for  services  rendered  to  the  wife  In  defending 
her  against  an  action  brought  by  the  husband 
for  divorce  on  the  ground  of  adultery.  It 
was  there  held  that  the  services  rendered 
were  necessary  to  establish  the  wife's  Inno- 
cence of  the  crime.  The  same  rule  Involving 
the  duty  of  the  husband  to  furnish  the  wife 
with  necessaries  Is  here  recognized.  The  dif- 
ference in,  the  pronouncement  in  this  case  and 
the  Johnson  Case,  supra,  if  any  difference 
there  Is,  lies  In  the  facts  of  the  case.  The 
Porter  Case  Is  distinguished  from  the  John- 
son Case,  supra,  in  that  it  was  not  shown 
in  that  case  that  the  services  rendered  were 
necessary  for  the  wife's  protection.  This  Por- 
ter Case  rests  the  entire  decision  upon  the 
thought  that  an  attorney  may  recover  for 
services  rendered  in  such  case,  where  it  is 
shown  that  the  services  were  necessary  for 
the  protection  of  the  rights  of  the  wife.  It 
is  apparent  from  all  the  reasoning  that  this 
case  rests  solely  upon  the  finding  that  the 
services  of  counsel  were  necessary  for  the 
protection  of  the  rights  of  the  wife.  Judge 
Day  in  the  rehearing  said: 

"That  inasmuch  as  ordinarily  the  hosband 
possesses  and  controls  their  joint  earnings,  and 
the  wife  without  pecuniary  means  would  be 
utterly  powerless  in  litigation  with  the  husband, 
the  law,  from  a  sense  of  propriety  and  justice, 
implies  a  promise  of  the  husband  to  pay  the 
fees  of  the  attorneys  necessary  to  the  protec- 
tion of  the  interests  of  the  wife." 

It  follows  from  the  reasoning  that  it  must 
appear  that  the  services  were  necessary  for 
the  protection  of  the  wife.  In  order  to  justify 
recovery  against  the  husband.  The  mere  fact 
that  a  wife  institutes  a  suit  against  her  hus- 
band does  not,  in  and  of  itself,  show  that  it 
was  necessary  to  do  so  to  protect  her  rights. 
Neither  does  the  mere  fact  that  she  defends 
against  a  suit  brought  by  the  husband  against 
her  show  that  it  was  necessary  to  do  so  In  or- 
der to  protect  any  right  the  wife  had  that 
was  Involved)  in  the  suit  In  this  case,  it 
does  not  appear  that  any  defense  was  inter- 
posed by  the  wife.  The  charges  are  "for 
reading  the  cross-petition  and  preparing  mo- 
tion." The  record  does  not  show  that  an  an- 
swer was  ever  filed  in  the  cause,  or  that 
any  defense  was  made,  or  that  she  had  any 
defense  to  the  charges  made  in  the  cross-pe- 
tition. Even  in  the  chancery  court,  the  al- 
lowance of  suit  money  is  largely  nnder  the 
control  and  discretion  of  the  trial  court  She 
Is  entitled  to  an  allowance  when  it  is  shown 
that  sudi  allowance  is  necessary  for  the  pros- 
ecution or  defense  of  her  suit  In  granting 
temporary  alimony,  the  court  cannot  prejudge 
the  merits  of  the  controversy.  Section  3177 
of  the  Code  provides: 

"The  court  may  order  either  party  to  pay  the 
clerk  a  sum  of  money  for  the  separate  Buiip.)rt 
and  maintenance  of  the  adverse  party  and  the 
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children,  and  to  enable  socb  party  to  proeecute 
or  defend  the  action." 

Section  3179  provides: 

"In  the  making  of  such  order*,  the  court  or 
judge  shall  take  into  consideration  the  age 
and  sex  of  the  plaintiff,  the  physical  and  pe- 
cuniary condition  of  the  parties,  and  such  other 
matters  as  are  pertinent,  which  may  be  shown 
by  affidavits,  in  addition  to  the  pleadings  or  oth- 
erwise, as  the  court  or  judge  may  direct." 

It  has  been  held  that  It  is  not  necessary, 
to  establish  the  right  to  suit  money,  that  the 
application  be  made  to  the  chancery  court  in 
the  first  place.  Where  the  services  secured 
are  necessary  for  the  protection  of  the  wife, 
she  may  pledge  the  credit  of  the  husband  to 
that  end.  The  question  was  again  before  the 
court  In  Preston  v.  Johnson,  65  Iowa,  285,  21 
N.  W.  606.  In  this  case,  the  amount  in  con- 
troversy being  $100,  it  was  submitted  to  this 
court  for  its  determination  upon  the  follow- 
ing question: 

"In  an  action  at  law  against  a  husband  on  an 
implied  promise  to  pay  for  professional  services 
rendered  for  his  wife  in  an  action  by  her  for 
divorce,  does  the  necessity  for  such  services,  or 
the  implied  promise  therefrom  by  the  husband 
to  pay  for  same,  arise  when  the  verified  allega- 
tion of  the  wife,  with  sufficient  corroborating 
testimony  of  others,  would,  without  conflicting 
testimony,  entitle  the  wife  to  a  divorce?"  or  "is 
it  required,  to  establish  sudi  necessity  for  pro- 
fessional services  to  raise  an  implied  promise, 
that  the  truth  of  the  allegations  must  be  es- 
tablished by  a  preponderance  of  the  evidence?" 

The  court  answered  the  question  by  saying: 
"We  think,  conceding  the  fact  stated  and  the 
question  propounded  to  be  true,  that  a  prima 
facie  case  for  divorce  would  be  made  out,  which 
would  justify  an  attorney  in  instituting  the  ac- 
tion. The  neccfsity  for  bs  services  would 
then  arise." 

This  case,  too,  recognizes  that  it  must  ap- 
pear that  it  was  necessary  for  the  wife's  pro- 
tection that  the  suit  be  instituted,  in  order 
that  recovery  may  be  bad  for  legal  services. 
It  appears  that  in  this  case  the  wife  brought 
the  action  for  a  divorce.  The  ground  upon 
which  she  predicated  the  right  does  not  ap- 
pear in  the  opinion.  The  opinion,  however, 
states  that  the  action  was  dismissed  by  the 
parties  thereto.  It  does  not  appear  oo  what 
grounds,  or  for  what  reason,  but  the  opinion 
does  show  that  the  action  was  Instituted  in 
good  faith,  for  the  purpose  of  obtaining  a 
divorce,  and  we  assume  that  the  allegations 
of  the  petition  showed  a  right  to  a  divorce  If 
proven,  and  that,  after  the  cause  had  t)een 
commenced  and  the  services  rendered  by  the 
attorney,  the  action  was  dismissed  by  the 
consent  of  both  parties.  WhUe  this  case  does 
not  deal  with  the  subject  fully,  we  think  it 
iB  in  line  with  the  thought  expressed  in  the 
other  cases  to  which  reference  has  been 
made.  Where  an  action  has  been  instituted 
by  the  wife  to  obtain  a  divorce,  and  she  is 
successful,  that  establishes,  not  only  the 
right  to  maintain  the  action,  but  the  neces- 
sity for  it:  A  divorce  cannot  be  granted  un- 
less the  statutory  facts  exist  upon  which  the 
right  to  a  divorce  may  be  predicated.  The 
granting  of  a  divorce  establishes  the  exist- 
enoe  of  tliese  facts,  and  the  right  of  the  plain- 


tiff to  tbe  relief  prayed  for.  Services  ren- 
dered by  an  attorney  in  establishing  the  right 
show,  not  only  that  they  were  rendered  for 
the  wife,  but  that  they  were  rendered  in  the 
enforcement  of  a  legal  right  of  the  wife 
against  tbe  husband,  and  that  the  employ- 
ment of  such  counsel  was  necessary  to  the 
securing  of  the  right,  and  rests  upon  the  doc- 
trine laid  down  by  Judge  Day  in  bis  opinion 
on  rehearing  in  the  Porter  Oase,  in  which  he 
says  that: 

"As  the  husband  possesses  and  controls  their 
joint  earnings,  and  tbe  wife,  without  pecuniary 
means,  would  be  utterly  powerless  in  a  litiga- 
tion with  the  husband,  the  law,  from  a  sense  of 
propriety  and  justice,  implies  a  promise  on  the 
part  of  the  husband  to  pay  the  fees  of  the  at- 
torneys necessnn  to  the  protection  of  the  inter- 
ests of  tbe  wife." 

In  Sherwin  v.  Maben,  78  Iowa,  467,  43  N. 
W.  292,  dealing  with  this  same  question,  this 
court,  after  reviewing  the  prior  cases, 
reached  the  conclusion  that  where  a  wife 
commences  and  prosecutes  an  action  for  di- 
vorce against  the  husband  on  false  grounds 
or  accusations,  and  where  the  suit  is  not  nec- 
essary for  the  protection  of  the  wife,  her 
husband  is  not  liable  for  attorney's  fees.  In 
this  case  it  was  said,  after  discussing  the 
cases  of  Porter  t.  Brlggs  and  Johnson  y. 
Williams,  supra,  and  especially  referring  to 
the  Porter  Case: 

"Tbe  holding  of  the  court  does  not  seem  to 
have  been  based  upon  any  absolute  right  of  the 
wife  to  recoveiv  because  of  services  rendered 
for  her  in  a  divorce  proceeding,  bat  because 
she  was  placed  in  a  position  where  protection 
was  necessary." 

It  was  further  said,  in  substance,  that  in 
that  case  the  husband  sought  a  divorce  from 
the  wife  and  charged  her  with  adultery.  On 
the  trial,  her  innocence  was  established,  and 
the  court  said: 

'The  holding,  in  effect,  was  that  where  a  hus- 
band thus  attempts  to  blast  the  reputation  and 
happiness  of  his  wife  the  expenses  for  her  pro- 
tection are  chargeable  against  his  estate  as 
necessaries" 

— and  again  it  Is  said  in  that  case  (meaning 
the  Porter  Case)  that,  where  the  action 
is  not  necessary  for  the  wife's  protection,  the 
husband  is  not  liable. 

The  court  further  said: 

"In  the  case  at  bar  it  does  not  appear  that 
the  grounds  of  the  wife's  complaint  were  true, 
or  the  expenses  necessary.  We  think  the  rule 
announced  in  Johnson  v.  Williams  is  not  over- 
ruled by  the  case  of  Porter  v.  Briggs." 

Further  commenting  on  the  case  of  Pres- 
ton T.  Johnson,  supra,  this  court  said  that 
the  point  in  that  case  is  that  the  necessity 
for  professional  services  may  be  determined 
from  the  verified  allegation  of  tbe  wife,  with 
corroborating  testimony  uncontradicted,  and 
in  a  trial  to  recover  for  the  services,  tbe  at- 
torney need  not  show  that  the  wife  was  in 
fact  entitled  to  a  divorce.  The  decision  goes 
merely  to  the  question  of  how  a  certain  fact 
may  be  established.  Wald  v.  Wald,  124  Iowa, 
183,  99  N.  W.  720,  was  on  action  for  a  divorce 
on    the    ground    of    liabltual    drunkenness. 
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There  was  a  decree  denying  tlie  divorce.  No 
order  for  suit  money  was  made  until  after  a 
trial  upon  the  merits,  and  the  judgment  that 
the  plaintiff  was  not  entitled  to  a  divorce. 
This  court  said: 

"The  court  then  had  no  power  to  make  the 
allowance  under  the  facts  presented  In  the 
casCi" 

We  assume  that  this  holding  was  upon  the 
theory  that  the  Judgment  against  the  plain- 
tiff conclusively  established  that  she  was  not 
entitled  to  a  divorce,  and  that  there  was  no 
necessity  for  her  commencing  the  action,  and 
the  services  of  the  attorneys  could  not  be 
deemed  necessaries  for  which  she  could 
pledge  the  credit  of  her  husband,  or  require 
him  to  furnish.  Gordon  v.  Brackey,  143  Iowa, 
102,  120  N.  W.  83,  136  Am.  St.  Kep.  751,  In- 
volved the  liability  of  a  husband  for  wife's 
attorney's  fees  in  an  action  for  divorce.  It 
appears  that  the  wife  brought  an  action 
against  ber  husband  for  dlyorce  on  the 
grounds  of  cruel  and  inhuman  treatment 
endangering  her  life;  that  proceedings  were 
Instituted,  necessary  pleadings  prepared,  and 
then,  upon  the  solicitation  and  request  of  the 
husband,  the  wife  dismissed  the  action.  The 
allegation  of  the  plaintiff  in  the  suit  for 
wife's  attorney's  fees  was  that  he  acted  In 
good  faith  in  bringing  the  suit;  that  he  then 
believed,  and  now  charged  the  fact  to  be, 
that  their  client  had  a  good  cause  of  action 
and  a  sufficient  ground  for  a  divorce  from 
the  husband.  A.  demurrer  was  Interposed  to 
the  petition,  demurrer  was  overruled  and  ap- 
peal taken,  and  upon  a  hearing  in  this  court 
the  case  was  reversed.  The  contention  of 
counsel  on  the  appeal  was  that  If  the  wife 
has.  In  fact,  a  good  ground  for  divorce,  her 
counsel  may  hold  her  husband  liable  for  ser? 
vices,  even  though  the  divorce  proceedings 
were  dismissed,  and  the  divorce  not  granted. 
Tills  court  said: 

"Uut  we  tliink  this  cannot  be  allowed.  To 
hold  to  such  a  rule  would  be  to  say  that,  after 
an  estranged  husband  and  wife  have  become 
reconciled  to  each  other  and  settled  all  their 
domestic  difficulties,  a  third  party  may  put  the 
merits  of  their  former  family  strife  in  issue, 
and  ask  a  jury  to  say  the  wife  was  entitled  to 
a  divorce  which  was  never  granted.  Such  a 
proceeding  is  against  the  policy  of  the  law, 
and  ouirht  not  to  be  tolerated.  None  of  the  aur 
thorities  cited  by  appellee  go  to  this  extent, 
and  we  are  not  disposed  to  establish  such  a  prec- 
edent" 

If  we  assume  that  the  allegations  of  plain- 
tlfTs  petition,  above  set  out,  were  sufficient. 
In  and  of  themselves,  to  show  that  the  wife 
was  entitled  to  a  divorce  from  the  husband 
on  the  ground  of  cruel  and  Inhuman  treat- 
ment, and  that  the  attorney  acted  in  good 
faith  In  bringing  the  suit,  and  that,  at  the 
time  the  suit  was  brought,  the  wife  had  a 
good  cause  of  action  for  a  divorce,  and  suffi- 
cient ground  for  a  divorce,  we  think  this  case 
is  Inconsistent  with  the  rule  laid  down  in 
Preston  v.  Johnson,  supra,  for  it  seems  to  be 
settled  in  the  Johnson  Case  that,  even  though 
the   case  Is  dismissed.   If   the  action   was 


brought  in  good  faith  bj  the  attorney  for 
the  wife,  and  the  wife,  at  the  time,  bad  good 
ground  for  divorce  from  the  husband,  the 
necessity  for  the  services  existed,  and,  th<; 
action  being  brought  npon  just  grounds,  the 
right  of  the  attorney  to  compensation  for 
services  would  not  be  defeated  by  a  subse- 
quent dismissal  of  the  case.  Stockman  Se 
Hamilton  v.  Whitmore,  140  Iowa,  378,  118  N. 
W.  403,  was  an  action  to  recover  for  serv- 
ices rendered  the  wife  in  an  effort  to  pro- 
cure a  divorce.  The  grounds  for  the  divorce 
were  cruel  and  inhuman  treatment.  After 
trial  on  the  merits,  plaintiff's  petition  was 
dismissed.  An  action  was  then  instituted  to 
recover  for  services  rendered  the  wife  in  the 
action.    The  court  said: 

"The  decree  of  the  district  court  was  an  ad- 
judication" that  the  wife  was  not  entitled  to  a 
divorce.  "It  was  conclusive  on"  both  the  plain- 
tiff to  the  suit  and  her  attorneys  "that  she  had 
no  grounds  for  a  divorce." 

It  appears  that  in  this  ease,  the  attorneys. 
In  order  to  bring  their  case  within  the  rule, 
alleged  that,  on  behalf  of  the  plaintiff,  they 
had  appealed  the  case  to  the  Supreme  Court, 
and  that  If  it  had  been  prosecuted  In  the  Su- 
preme Court  and  not  dismissed,  they  would 
have  procured  a  reversal.  The  court  held 
that  this  allegation  did  not  avail  them;  that 
the  demurrer  only  admitted  what  was  well 
pleaded,  and,  in  effect,  held  that  such  allega- 
tion was  a  mere  conclusion  of  the  pleader,  a 
mere  assumption  that  was  not  capable  of 
proof  under  any  rule,  and  it  was  therefore 
not  admitted  by  the  demurrer,  and  it  was 
held  that  the  attorneys  could  not  recover. 
Appellant  relies  mainly  on  Read  ▼.  Dickin- 
son, 151  Iowa,  369,  130  N.  W.  160.  This  was 
an  action  In  which  the  attorneys  bringing  the 
action  were  employed  by  a  wife  to  prosecute 
an  action  for  separate  maintenance.  After 
the  commencement  of  this  action  by  the  wife, 
defendant  filed  a  cross-petition  for  divorce, 
on  the  grounds  of  cruel  and  inhuman  treat- 
ment. The  Issues  were  never  tried.  Each 
joined  in  the  dismissal  of  the  action  of  the 
other.  The  attorneys  brought  suit'  to  re- 
cover for  services  rendered  in  defending 
against  the  cross-petition  for  divorce.  A  de- 
murrer was  filed  to  the  petition  and  sustain- 
ed, and  on  appeal  was  reversed.  The  court 
said,  in  substance:  The  fact  that  the  parties 
jointly  dismissed  the  action  can  make  no  dif- 
ference with  the  plalntllTs  right  to  recover. 
The  diarges  had  been  made  against  the  wife 
and  made  public.  She  had  a  right  to  defend 
them  and  to  employ  counsel  for  that  pur- 
pose. The  very  fact  of  dismissal  of  the 
cross-petition  is  evidence  of  Its  want  of  merit. 
The  holding  of  this  case,  therefore.  Is  that, 
where  an  action  is  commenced  against  a 
wife,  charging  her  with  adultery,  cruel  and 
inhuman  treatment,  and  drunkenness,  or  any 
other  charge  that  affects  the  good  name, 
reputation,  or  integrity  of  the  wife,  she  may 
defend  against  such  charges,  if  wrongfully 
brought,  and  that,  although  it  was  never  tried 
and  determined  that  these  diargea  were  not 
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true,  yet  the  fact  that  the  plaintiff  dismissed 
the  case  Is  evidence  of  the  want  of  merit. 
The  presumption  is  in  favor  of  innocence. 
The  presumption  is  that  the  wife  was  not 
guilty  of  these  heinous  things.  The  charge 
was  made  against  her.  The  presumption  of 
innocence  obtaining,  she  had  a  right  to  meet 
and  refute  the  charges.  To  this  end  she  had 
a  right  to  employ  counsel,  and  the  mere  dis- 
missal of  the  case  should  not  embarrass  her 
action  in  so  doing.  After  dismissal,  the  pre- 
sumption of  innocence  still  obtains.  The  dis- 
missal was,  in  fact,  an  admission  of  the  want 
of  merit  in  the  husband's  claim.  It  may  be 
that  the  case  was  dismissed  because  of  the 
defense  interposed.  It  follows,  therefore, 
that  upon  the  filing  of  the  petition,  it  became 
necessary  for  her  protection  that  a  defense 
be  made,  and,  being  necessary,  the  right  to 
pledge  her  husband's  credit  in  securing  this 
grew  out  of  the  reiationBhip  of  husband  and 
wife. 

Underlying  all  these  decisions  Is  the 
thought  that,  in  proceedings  for  a  divorce, 
whether  commenced  by  or  against  the  wife, 
it  must  appear  that  the  prosecution  or  de- 
fense was  necessary  for  her  protection  before 
the  husband  can  be  made  liable  for  the  serv- 
ices of  the  attorney  in  the  canse.  Any  other 
rule  would  lead  to  serious  complication  and 
embarrassments,  and  would  not  be  Just  or 
equitable  between  the  parties.  To  hold  that 
a  wife  can  commence  a  suit  against  her  hus- 
band for  a  divorce,  without  legal  grounds 
therefor,  and  compel  the  husband  to  pay  at- 
torney's feee  incurred  by  her  in  the  prosecu- 
tion of  the  suit,  whether  she  afterwards  dis- 
naisses  the  suit,  or  whether  it  is  adjudged 
against  her,  would  not  be  consonant  with 
reason  or  the  policy  upon  which  the  rale  of 
necessaries  rests.  Or  to  permit  her  to  make 
a  defense,  at  the  expense  of  the  husband, 
where  no  defense  exists,  and  where,  by  rea- 
cwn  (ff  the  absmce  of  defense,  no  necessity 
therefor  exists,  would  be  to  permit  her,  out 
of  malice  or  caprice,  to  involve  the  husband 
In  large  expense,  with  no  corresponding  good 
to  the  wife,  and  without  necessity  therefor. 
Where  she  prosecutes  or  defends,  the  Judg- 
ment entered  Is  conclusive  as  to  the  existence 
or  nonexistence  of  the  facts  upon  which  the 
salt  is  predicated,  or  the  defense  rests,  and 
her  failure  to  establish  her  claim,  or  a  fail- 
ure of  the  attorney  in  the  suit  for  attorney's 
fees  to  show  the  existence  of  just  cause  and 
necessity  for  the  suit  for  defense,  defeats 
his  right  to  recover.  If  the  wife  pleases  to 
Indulge  in  this  sort  of  pastime,  she  must  do 
so  at  her  own  expense.  She  cannot  pledge 
the  credit  of  her  husband  to  that  end. 

While  this  court  is  committed  to  the  doc- 
trine that  an  attorney,  employed  by  a  wife  in 
good  faith  to  prosecute  a  suit  for  divorce, 
where  It  is  shown  that  the  necessity  for  the 
suit  in  the  Interest  of  the  wife  exists,  may 
recover  on  the  grounds  that  the  husband  is 
Uable  for  necessaries  furnished  the  wife,  and 
while  she  may,  when  sued  for  a  divorce,  de- 


fend, where  it  is  shown  that  it  is  necessary 
to  do  so  for  her  protection,  we  think  the  rule 
ought  not  to  be  extended  beyond  the  holding 
now  mada  The  holding  then  is  that,  to  en- 
title an  attorney  to  recover  for  services  ren- 
dered the  wife  In  divorce  proceedings,  it  must 
appear  that  such  services  were  necessary  for 
the  protection  of  the  wife. 

Courts  are  not  agreed  upon  this  question. 
There  is  conflict  among  the  authorities  on 
the  primary  question  of  the  husband's  lia- 
bility for  counsel  fees  incurred  by  a  wife  in 
proceedings  for  a  divorce,  whether  she  be 
plaintiff  or  defendant  The  following  cases 
hold  that  there  is  no  liability,  and  hold  tills 
without  qualification,  that,  even  on  the 
ground  of  necessaries,  if  such  a  necessity  ex- 
ists, there  is  no  liability:  Pearson  v.  Darrlng- 
ton,  32  Ala.  227;  Dow  v.  Ejster,  79  111.  254; 
McCuUough  V.  Robinson,  2  Ind.  630 ;  Carter's 
Reports:  Yelser  v.  Lowe,  50  Neb.  310,  69  N. 
W.  847 ;  Morrison  v.  Holt,  42  N.  H.  478,  80 
Am.  Dec.  120 ;  Wing  v.  Hurlburt,  15  Vt  607, 
40  Am.  Dec.  695.  In  this  last  case  It  was 
said: 

"The  husband  is  liable  for  necessaries  fur- 
nished his  wife,  under  such  circumstances  that 
it  may  be  presumed  he  would  have  consented: 
but  this  usually  means  necessary  meats,  drinks, 
clothing,  medicines,  eta  When  he  turns  her  out 
of  doors  without  fault  on  her  part,  or  she  is 
compelled  to  abandon  his  houtse  on  account  of 
his  cruelty,  she  carries  with  her  a  credit  for 
such  necessary  articles  as  may  be  essential  to 
her  maintetiaoce  and  support  and  everything 
necessary  for  her  safe^  and  preservation.  For 
this  purpose,  legal,  assistance  has  been  deemed, 
in  some  cases,  to  come  within  the  meaning  of 
necessaries,  for  which  the  husband  is  liable. 
To  exhibit  articles  of  peace  against  him,  to  lay 
him  under  bonds  to  keep  the  peace  towards  her, 
is  necessary  for  her  personal  security,  to  pro- 
tect her  from  personal  violence.  This  was  Uie 
decision  of  liord  RUenborough  in  the  case  of 
Sbepard  v.  Mackoul,  3  Camp.  328i.  When  the 
wife  was  compelled  to  institute  proceedings 
against  him,  in  law  and  equity,  to  compel  him 
to  furnish  her  with  support  and  maintenance, 
the  legal  assistance  furnished  was  deemed  neces- 
saries for  which  the  husband  was  made  liable. 
•  •  *  In  all  such  cases,  it  is  for  the  jurj' 
to  determine  whether  her  treatment  was  such  / 
as  to  jnstify  any  person  in  furnishing  her  with 
support,  or  legal  assistance,  contrary  to  the 
wishes  of  the  husband.  •  •  •  But  to  dis- 
solve the  bonds  of  matrimony  between  them, 
on  her  request,  or  to  resist  his  petition  for  that 
purpose,  cannot  be  considered  as  necessary  for 
her  safety  or  preservation,  so  as  to  entitle  bet- 
to  procure  professional  assistance  therefor,  on 
his  credit  and  at  his  cost.  Ko  case  is  found 
where  this  was  ever  attempted." 

See  Isbell  v.  Weiss,  60  Mo.  App.  54;  Morri- 
son V.  Holt,  42  N.  H.  478,  80  Am.  Dec.  120; 
Klncheloe  v.  Jlerriman,  54  Ark.  557, 16  S.  W. 
578,  26  Am.  St  Rep.  60. 

In  Morrison  v.  Holt,  supra,  the  court  said: 
''If  [a  husband]  does  not  himself  provide  for 
[a  wife's]  support,  he  is  •  •  •  liable  for 
necessaries  furnished  her,_  even  though  against 
his  orders."  He  is  also  liable  for  legal  expens- 
es "where  the  conduct  of  the  husband  has  ren- 
dered them  necessary  for  the  personal  protection 
and  safety  of  the  wife." 

In  discussing  the  case,  the  court  said: 
"In  order  to  charge  the  defendant  in  the  pres- 
ent Case  [an  action  to  recover  attorney's  fees 
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in  a  divorce  suit],  it  is  not  sufficient  for  the 
plaintiffs  merely  to  show  that  the  defendant's 
misconduct  gave  occasion  for  the  proceedings 
instituted,  ♦  •  •  but  it  must  also  appear 
that  those  proceedings  were  necessary  for  the 
personal    protection    and    safety    of    the    wife. 

•  •  *  The  proceedings  here  were  not  had  for 
Iter  present,  or  even  future,  suipport  as  defend- 
ant's wife,  but  they  were  intended  to  dissolve 
the  marriage  contract  and  release  her  from  the 
position  of  wife  to  the  defendant,  becaose  of  his 
past  misconduct;  they  look,  not  to  protection 
from  any  present  or  future  act  of  her  husband, 
but  merely  to  the  enforcement  of  a  riffht  to  a 
changed  future  condition,  that  she  claims  had 
arisen  from  his  previous  fault.  It  has  not  been 
the  policy  of  our  law  to  imply  from  the  maritstl 
relation  any  authority  in  the  wife  to  bind  ttw 
husband  for  the  expense  of  such  proceeding; 
her  implied  authority,  where  it  exists,  seems  to 
arise  from  the  relation,  if  not  as  an  incident 
essential  to  its  preservation,  certainly  as  a  con- 
sequence of  its  continued  existence,  and  not  as 
a  power  reserved  for  its  destnuction.  It  is 
said  that  'it  is  never  necessary  for  the  safety 
of  the  wife,  as  such,  to  obtain  a  divorce  from 
her  husband  or  resist  his  obtaining  (»ie  from 
her.'  •' 

It  was  further  said: 

"Upon  the  principles  of  the  common  law,  then, 
the  defendant  is  not  liable  in  the  present  case. 

•  •  •  It  does  not  follow  that  because  the 
wife  may  have  a  right  to  a  divorce,  the  husband 
is  bound  to  furnish  the  means  to  obtain  it." 

In  Elncbeloe  v.  Merrlman,  snpra,  it  was 
said,  in  a  case  inTolving  the  question  under 
consideration  liere: 

''We  cannot  well  understand  how  a  suit  for 
divorce  could  tte  necessary^  or  actually  afford 
protection  to  tiie  wife  af^ainst  personal  abuse 
on  the  part  of  the  husband." 

See,  also,  Clarlie  v.  Burke,  66  Wis.  359,  27 
N.  W.  22.  56  Am.  Rep.  631. 

Wisconsin  liad  a  statute  under  which  the 
court  might  require  the  husband  to  pay  sums 
of  money  for  the  support  of  the  wife  and  to 
enable  her  to  carry  on  an  action  for  divorce. 
The  court,  commenting  on  the  statute  said 
tliat: 

"The  right  to  such  suit  money,  as  well  as 
alimony,  is,  under  the  statute,  wholly  within 
the  sound  discretion  of  the  court.  Such  was  un- 
doubtedly the  rule  in  the  ecclesiastical  courts 
of  England.  But  this  is  an  action  at  law.  It 
invokes  no  discretionary  aid,  and  there  is  no 
authority  in  this  action  to  exercise  any.  if 
the  plaintiffs  can  recover,  it  is  because  they 
have  a  valid  claim  against  the  husband  as  a 
matter  of  right.  There  is  no  pretense  of  any 
express  promise  or  agreemwit,  on  the  part  of 
the  husband,  to  pay  the  plaintiffs  for  the  serv- 
ices rendered.  There  is  no  claim  that  the  wife 
had  any  express  authority  to  bind  her  hnsband 
to  make  sudi  payment  The  simple  claim  is 
that  the  services  rendered  were  necessary  to 
protect  the  peace,  comfort,  and  rights  of  the 
wife,  and  hence  there  was  in  law  an  implied 
promise  on  the  part  of  the  husband  to  pay." 

The  court,  passing  upon  the  question,  said: 

"The  reasons  for  not  allowing  actions  at  law 
for  soich  services  in  actions  for  divorce,  are 
aptly  stated  by  the  Connecticut  case" 

— dttng  Shelton  v.  Pendleton,  18  Conn.  423, 
in  which  it  is  said: 

''The  duty  of  providing  necessaries  for  the 
wife  is  strictly  marital,  and  is  imposed  by  the 
common  law  in  reference  only  to  a  state  or  cov- 
erture, and  not  of  divorce.  By  that  law  a 
valid  contract  of  marriage  was  and  is  indis- 


soluble, and  therefore  by  it  the  huslrand  could 
never  have  been  placed  under  obligation  to  pro- 
vide for  the  expenses  of  its  dissolution.  Such 
an  event  was  a  legal  impossiMlity.  Necessaries 
are  to  be  provided  by  the  husband  for  his  wife^ 
to  SQlstain  her  as  his  wife,  and  not  to  provide 
for  her  future  condition  as  a  single  woman  or 
perhaps  as  the  wife  of  another  man"  (citing 
Wing  V.  Hurlburt,  supra;  Conant  v.  Burnham, 
133  Mass.  503,  43  Am.  Rep.  532;  Ray  v.  Ad- 
den,  50  N.  H.  82,  9  Am.  Rep.  175,  and  cases 
heretofore  dted). 

The  court  then  proceeded  to  say: 
''There  are  cases  holding  that  such  an  action 
may   be  maintained;    but,   upon   the  principlen 
indicated,  we  decline  to  follow  them,  e^>ecial- 
ly  in  view  of  our  statutes." 

In  Naumer  ▼.  Gray,  28  App.  Div.  534,  51 
N.  Y.  Supp.  225,  that  court  beld  that  an  at- 
torney can  maintain  an  action  against  a  bus- 
band  for  professional  services  rendered  to 
the  tatter's  wife  in  prosecuting  an  action  on 
behalf  of  the  wife,  against  the  husband  Cor 
separation,  on  the  grounds  of  cruelty,  but 
could  not  maintain  an  action  for  such  serv- 
ices rendered  in  an  action  for  an  absolute 
divorce.  Commenting  upon  the  action  for 
sei>arate  maintenance,  the  court  said: 

"I  think  from  this  collation  of  the  decided 
cases,  it  may  be  fairly  said  that  the  weight  of 
American  authority  is  in  favor  of  the  mainte- 
nsLuce  of  an  action  like  the  present  [i.  e.,  sepa- 
rate maintenance].  To  succeed  [even  in  such 
a  case]  the  plaintiff  must  show  affirmatively 
that  the  suit  was  for  the  protection  and  sup- 
port of  the  wife,  and  that  the  conduct  of  the 
husband  was  such  as  to  render  its  institution 
and  prosecution  reasonable  and  proper" 

— and  tbe  court  held  that  upon  such  sbowing 
the  attorney  who  prosecuted  the  suit  for  sep' 
arate  maintenance,  may  recover  his  fees,  but 
that  be  could  not  recover  fees  for  services 
rendered  tbe  wife  in  a  suit  for  an  absolute 
divorce.  To  tbe  same  effect  is  McCurley  v. 
Stockbrldge,  62  Md.  422,  50  Am.  Rep.  229. 

On  tbe  other  hand,  there  are  cases  sup- 
porting tbe  doctrine  as  laid  down  In  this 
state.  Sprayberry  v.  Merk,  30  ua.  81,  76  Am. 
Dea  637. 

Gossett  V.  Patten,  23  Kan.  340,  was  an  ac- 
tion brought  by  Patten,  as  attorney,  against 
Gossett  for  attorney's  fees  in  defending  an 
action  brought  by  Gossett  against  bis  wife  for 
divorce.    The  court  said: 

"We  think  the  real  question  involved  in  this 
case  may  be  stated  as  follows:  Where  a  hus- 
band sues  his  wife  for  a  divorce,  charging  her 
with  committing  acts  derogatory  to  her  cba^ 
acter,  and  it  is  necessary  for  her,  in  order  to 
protect  her  character  and  good  name,  to  employ 
counsel  to  defend  her,  and  she  employs  such 
counsel,  who  performs  services  for  her  •  •  « 
and  she  has  no  estate  or  means  to  pay  for  suich 
services,  and  when  she  applies  to  the  court  in 
a  divorce  case  for  an  allowance  of  alimony 
*  •  •  and  before  the  court  renders  its  de- 
cision, *  *  *  her  husband  dismisses  his  ac- 
tion, ♦  •  •  may  such  ooubsel  afterwards 
maintain  an  action  against  the  hustMind  •  *  • 
for  the  value  of  his  [the  counsel's]  services, 
necessarily  rendered  in  such  divorce  case?  Wc 
think  he  may" 
— ^but  tbe  court  proceeded: 

"Of  course,  where  the  services  are  unneces- 
sary, or  where  the  wife  is  able  to  pay  for  them, 
or  where  an  allowance  has  been  made  for  them, 
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and  probably  where  th«  wife  fe  in  the  wrong;, 
such  an  action  could  not  be  maintained.  *  *  * 
This  case  cornea  under  tiie  rule  of  requiridg 
the  husbcuid  to  pa;  for  neceasaries  furnished 
the  wife  where  the  husband  without  good  cause 
baa  failed,  or  refused  to  furnish  them  himself." 

McCnrley  t.  Stoclcbridge,  62  Md.  422,  50 
Am.  Rep.  229;  Ceccato  t.  Dentschman,  19 
Tex.  av.  App.  434,  47  8.  W.  789;  Pe<*  v. 
MarUng,  22  W.  Va.  708. 

Applying  the  law,  as  we  find  it  concretely 
to  the  case  at  bar,  we  are  Inclined  to  think 
that  the  plaintiff  has  not  made  out  such  a 
case  as  entitles  him  to  recover  for  the  serv- 
ices rendered  for  which  he  was  allowed.  In 
the  instant  case  it  appears  that  the  plaintiff 
instituted  the  action  on  her  own  Initiative; 
that  she  employed  ooonsel  to  prosecute  the 
suit;  that  defendant  appeared,  and  filed  a 
cross-petition;  that  thereupon  the  plaintiff 
dismissed  her  actl<»,  and  withdrew  from 
the  case ;  that  thereupon  the  canse  proceeded 
to  trial  upon  defendant's  cross-petition,  and 
the  court  fonnd  the  allegations  of  the  cross- 
petition  to  be  true,  and  granted  to  the  defend- 
ant a  divorce  from  the  plaintiff.  The  divorce 
could  not  be  granted  without  an  affirmative 
flnding  on  the  part  of  the  court  that  the 
grounds  alleged  In  the  cross-petition,  as  a 
basis  for  the  relief  asked,  were.  In  fact,  true. 
Counsel  In  the  instant  case  alleges  that  the 
ebargea  were  such  as  reflected  on  the  charac- 
ter of  Its  client,  but,  conceding  that  the 
charges  were  established  as  true,  they  must 
have  been  therefore  true  at  the  time  the  pe- 
tition was  filed.  The  existence  of  the  fact 
antedates  the  allegation  or  proof  of  the  fact. 
Therefore  when  these  charges  were  made 
they  were  true.  The  plaintiff's  action  in 
withdrawing  from  the  case  immediately  upon 
the  filing  of  these  charges  has  persuasive, 
probative  force  upon  the  question  of  her 
knowledge  of  the  truth  of  these  facts.  If  the 
facts  existed,  her  knowledge  of  the  existence 
must  have  antedated  the  charge.  The  statute 
provides  the  grounds  upon  which  a  divorce 
may  be  obtained.  Any  one  of  these  grounds, 
unless  Justified,  reflects  upon  the  good  name 
of  the  defaulting,  erring  spouse.  The  fact 
that  the  charges  reflect  upon  her  good  name. 
If  they  were  true,  did  not  entitle  her  to  em- 
ploy counsel  at  the  expense  of  her  husband, 
to  defend  against  them.  If  this  could  be  per- 
mitted, a  wife  who  had  been  derelict  in  her 
duties  under  the  statute,  thereby  laying  a 
complete  foundation  for  a  divorce  on  the  part 
of  her  husband,  might,  out  of  malice  or  ca- 
price, Involve  him  In  great  expense,  in  prov- 
ing Uie  charges,  even  though  they  were  ab- 
solutely true,  and  known  by  the  wife  to  be 
true  at  the  time.  How  it  can  be  said  to  be 
necessary  for  a  wife's  protection  to  defend 
against  charges  of  misconduct  on  her  part, 
which,  by  her  conduct,  she  admits  to  be  true, 
and  which  by  the  flnding  of  the  court  are  es- 
tablished as  true,  does  not  occur  to  us  at  this 
time.  The  liability  of  the  husband  rests  sole- 
ly on  the  ground  that  the  services  were  neces- 
sary for  the  protection  of  the  wife^  and  from 


whatever  angle  this  question  has  been  ap- 
proached by  this  court,  the  one  central 
thought  is  foiud  in  all  cases  sustaining  the 
right  to  maintain  the  action,  and  that  is  that 
the  services  rendered  were  necessary  for  the 
protection  of  the  wife,  and  all  cases  invoke 
the  rule,  in  support  of  the  conclusion  reach- 
ed, that  the  husband  is  liable,  if  at  all,  on 
the  ground  tliat  the  services  rendered  were 
necessary  for  the  protection  of  the  wife.  The 
facts  of  this  case  do  not  show  that  to  be 
true.  We  think,  therefore,  the  court  erred  In 
allowing  plaintiff  anything  in  this  cause,  and 
the  case  is  therefore  reversed. 
Reversed. 

LADD,  EVANS,  and  PRESTON,  JJ.,  con- 
cur. 

EVANS,  J.  I  concur  In  the  majority  opin- 
ion. I  do  so  with  the  saving  suggestion  that 
it  does  not  purport  to  curtail  the  power  of 
the  divorce  court  to  protect  the  wife's  right 
of  defending  a  divorce  action  at  the  expense 
of  her  husband  regardless  of  the  final  merits 
of  such  defense.  I  would  not  curtail  such 
power  of  the  court,  nor  encroach  upon  such 
right  of  the  wlfa  Where,  however,  a  hus- 
band has  prosecuted  his  divorce  action  to  a 
final  adjudication  and  a  decree  has  been  en- 
tered therein  in  his  favor,  the  attorney  for 
the  former  wife  cannot  thereafter  maintain 
an  Independent  action  at  law  against  such 
former  husband  for  the  professional  services 
rendered  to  the  wife  in  the  divorce  action. 
Such  has  been  our  repeated  holding  In  the 
cases  cited  in  the  opinion.  None  of  our  cases 
hold  otherwise.  And  this  last  remark  applies 
to  Read  v.  Dickinson,  151  Iowa,  869,  130  N. 
W.  160,  whldi  seems  to  be  relied  on  as  hold- 
ing contrary  to  the  previous  cases.  The  al- 
legation of  the  petition  in  the  case  at  bar 
that  the  wife  had  a  good  cause  of  action  or 
a  good  defense  in  the  divorce  action,  not- 
withstanding the  decree  to  the  contrary,  was 
not  available  to  the  plaintiff  herein.  The 
issue  thus  tendered  was  susceptible  to  no 
proof  except  the  decree  actually  rendered. 
Such  was  our  express  hoidLog  In  the  Stock- 
man Case,  140  Iowa,  878, 118  N.  W.  403. 

BEEMER,  a  X  (dissenting).  As  the  case 
was  determined  in  the  court  below,  upon  a 
demurrer  to  the  petition,  which  admitted  all' 
facts  well  pleaded,  we  must  accept  the  allega- 
tions of  the  petition  as  true.  From  these  it 
appears  that  plaintiff,  an  attorney  at  law, 
was  employed.  In  the  first  instance  by  defend- 
ant's wife,  to  bring  an  action  against  him,  de- 
fendant, for  a  divorce;  that  defendant  ap- 
peared to  that  action,  and  filed  an  answer, 
and  also  a  cross-petition,  in  which  he  sought 
a  divorce  from  his  wife,  the  plaintiff  in  the 
divorce  suit  Pursuant  to  his  original  em- 
ploymoit,  and  by  the  express  direction  of  the 
wife,  plaintiff  filed  an  answer  to  defendant's 
cross-petition.  The  nature  of  this  cross-peti- 
tion was  such  as  to  Injure  the  wlfe'a  name 
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aud  standing,  and  plaintiff  rendered  the  wife 
professional  services  In  good  faith,  for  the 
protection  of  her  name  and  standing,  against 
the  charges  made  by  her  husband,  and  in 
order  to  procure  for  her  the  necessary  means 
of  support  and  proper  maintenance  during 
the  course  of  the  litigation ;  he  (defendant) 
haTing  notified  dealers  not  to  furnish  the 
wife  gooCiB  of  any  kind  uiton  hia  credit. 
Plaintiff  in  fact  had  good  and  sufficient 
grounds  for  a  divorce  from  her  husband ;  but 
some  time  after  the  making  up  of  the  issues 
on  the  cross-petltl<»i,  a  decree  of  divorce 
was  obtained  thereon  without  the  knowledge 
of  the  plaintiff.  The  trial  court  held,  in  ef- 
fect, that  while  plaintiff  could  not  recover  for 
services  rendered  the  wife  in  preparing  her 
action  against  her  husband,  he  had  the  right 
to  recover  for  services  rendered  her  in  pre- 
paring her  defense  to  the  cross-petition,  and 
the  appeal  is  from  that  ruling. 

The  majority  correctly  say  that,  as  plain- 
tiff has  not  ai^)ealed  from  the  order,  plain- 
tiff's right  to  recover  for  services  rendered 
the  wife  in  the  prosecution  of  her  action  is 
not  involved,  but  they  immediately  proceed 
to  a  consideration  of  our  holdings  that  an 
attorney  cannot  recover  from  the  hnsband 
for  services  rendered  the  wife  in  an  action 
brought  by  her  wherein  she  is  unsuccessful. 
These  cases,  to  my  mind,  are  entirely  beside 
the  markw  This  appeal  does  not  Involve  the 
right  to  compensation  for  such  services;  but 
for  services  rendered  the  wife  in  preparing 
her  defense,  against  an  aetlcm  brought  by 
the  husband.  The  tact  that  this  action  was 
by  cross-petition  filed  in  a  suit  brought  by 
the  wife  is  in  no  manner  controlling.  She 
might,  bad  there  been  no  cross-petition,  have 
dismissed  her  snit,  and  that  would  have  end- 
ed the  controversy;  but  the  defendant  by 
cross-petition  brought  into  the  case  an  alleged 
cause  of  action  held  by  him  against  his  wife, 
and  this  the  wife  could  not  Ignore  or  dismiss. 
Why  it  was  that  she  withdrew  her  appear- 
ance in  the  divorce  action  without  consulting 
her  attomeyaj  is  not  ez.plalued,  but  it  is 
agreed  that  the  wife  in  fact  had  good  and 
sufiident  grounds  for  divorce  against  her 
husband,  although  for  some  reason  she  al- 
lowed her  husband  to  take  a  decree  against 
her  on  his  cross-petition.  Plaintiff's  services 
were  rendered  in  absolute  good  faith,  and  if 
the  wife  was  in  fact  entitled  to  a  divorce  as 
the  petition  alleges,  the  husband  was  not  in 
fact  entitled  to  a  divorce  against  her.  How- 
ever this  may  be,  plaintifl's  services  were 
rendered  the  wife  In  good  faith,  to  protect 
her  good  name  and  reputation,  and  to  secure 
her  support  and  maintenance  during  the 
trial  of  the  action;  and  there  was  no  decree 
or  determination  of  the  case  against  her  until 
after  the  services  now  sought  to  be  recovered 
for  were  rendered  the  wife. 

There  is  no  express  plea  of  fraud  or  con- 
nivance, and  no  showing  as  to  the  exact 
nature  of  the  final  decree,  save  that  a  decree 
«a8  tendered  on  defendant's  cross-petitioo. 


There  are  no  allegations  as  to  the  settlement 
of  any  property  rights,  and  nothing  to  indi- 
cate the  grounds  for  the  cross-petition. 

The  exact  question  here  is  this:  May  an 
attorney  who  is  employed  by  a  wife  to  ren- 
der legal  services  in  an  action,  brought 
against  her  by  her  husband,  have  compensa- 
tion for  his  services  from  the  husband,  when 
the  husband  is  successful  in  tils  suit,  the  at- 
torney rendering  the  services  in  good  faith 
for  the  protection  and  security  of  the  wife, 
she  in  fact  having  a  good  defense,  although 
subsequently  abandoning  the  same?  Upon 
this  proposition  our  cases  are,  I  think.  In  en- 
tire harmony.  AU  of  our  decidons  recognize 
the  difference  between  services  rendered  by 
counsel  in  aid  of  an  action  brought  by  the 
wife,  which  fails  for  some  reason,  or  for  no 
reason,  and  like  services  rendered  when  the 
action  is  by  a  husband  against  the  wife,  es- 
pecially where,  as  here,  not  only  the  good 
name  and  the  fame  of  the  wife  is  involved 
but  also  her  right  to  support  And  this  for 
the  very  good  reason  that  the  hnsband  has 
denied  hia  wife  support  and  placed  it  out  of 
her  power  to  get  It,  and  for  the  further  rea- 
son that  be  himself  has  made  the  charges 
against  the  wife,  and  brought  about  the  sitp 
uation  which  authorizes  her  to  act.  If  a 
stranger  had  brought  a  suit  damaging  to 
the  wife's  character  or  reputation,  there 
could  be  no  doubt  of  the  husband's  duty  to 
employ  counsel  to  defend  against  the  suit, 
aud  If  be  neglected  to  do  ao,  the  wife  could 
pledge  his  credit  for  that  purpose,  and  this 
is  undoubtedly  the  rule  even  though  the  ac- 
tion were  never  prosecuted  or.  If  prosecuted, 
resulted  in  a  finding  against  the  wife.  So 
long  as  the  marriage  relation  exists  the  bus- 
band  is  bound  to  protect  the  name  aud  fame 
o£  his  wife,  aud  this  does  not  cease  bef»iuse 
either  he  or  some  other  person  has  the  right 
finally  to  a  Judgment  or  decree  which  «a>n- 
dusively  established  the  fault  of  the  wife. 
Until  that  fault  is  Judicially  determined,  the 
wife  has  the  right  to  pledge  the  husband's 
credit  Porter  v.  Brlggs,  38  Iowa.  166,  18 
Am.  Rep.  27. 

In  Read  v.  Dickinson,  15;L  Iowa,  3Qd,  130 
N.  W.  160,  this  court  squarely  held  that: 

"The  fact  that  the  parties  jointly  dismissed 
the  action  can  make  no  difference  with  the 
plaintiff's  right  to  recover.  The  charges  had 
been  made  a^nst  the  wife  and  made  public 
She  had  the  right  to  defend  against  the  cuarges 
in  the  cross-action  and  to  employ  counsel  tor 
that  purpose,  and  whatever  services  were  ren- 
dered her  by  the  plaintiff  in  preparing  her  de- 
fense before  the  action  was  dismissed  the  de- 
fendant is  liable  for  under  the  rule  of  the  cases 
cited.  The  very  fact  of  the  dismissal  of  the 
cross-bill  is  evidence  of  its  want  of  merit." 

Again  in  Preston  v.  Johnson,  66  Iowa,  2S6, 
21  N.  W.  607,  this  court  said: 

"The  quiestion  under  consideration  seems  to 
embrace  this  further  proposition :  Whether  the 
plaintiff  in  this  case,  in  order  to  recover,  must 
establish  that  the  defendant's  wife,  in  the  ac- 
tiun  for  a  divorce,  ^aa  entitled  to  a  decree^  In 
other  words,  the  proposition  is  whether  the  at- 
torney who  commences  an  action  for  a  divorce 
for  a  wife  against  her  husband  is  bound  to  es- 
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tablisb,  before  he  can  recover  from  the  husband 
for  bis  services,  that  the  wife  was  entitled  to  a 
divorce.  This  question  must  be  answered  in 
the  negative.  Conceding,  as  we  must,  that  there 
is  an  implied  liability  imposed  on  the  husband, 
we  think  that  the  attorney  is  entitled  to  re- 
cover for  his  services,  when  he  acts  in  good 
faith  and  there  is  no  evidence  of  colk-eion,  or 
that  the  action  was  brouirht  for  the  purpose  of 
oppression,  and  not  to  vindicate  a  right." 

More  conclnslTe  still  Is  Clyde  v.  Peavy,  74 
Iowa,  47,  36  N.  W.  883.  In  that  case,  the  hus- 
band brought  action  against  the  wife  for 
adultery,  and  for  cruel  and  Inhuman  treat- 
ment She  filed  a  cross-petition  for  a  di- 
vorce from  him  because  of  cruel  and  inhuman 
treatment.  On  trial  both  petition  and  cross- 
petition  were  dismissed.  The  wife's  attorney 
brought  action  against  the  husband,  for  at- 
torney's fees.  These  were  allowed,  the  court 
remarking: 

"The  principle  has  been  established  in  this 
state  that  in  actions  for  divorce  the  husband 
is  liable  to  the  wife's  attorney  for  reasonable 
fees  earned  in  conducting  the  litigation  in  be- 
half of  the  wife.  This  cannot  be  regarded  as 
an  open  question.  Porter  v.  Briggs,  38  Iowa, 
166  [18  Am.  Rep.  271;  Preston  v.  Johnson, 
65  Iowa,  285  [21  N.  W.  606]." 

Again  In  Baker  t.  Ongbton,  130  Iowa, 
88,  106  N.  W.  273,  we  said: 

"The  argnment  in  favor  of  this  view  is 
strengthened  by  the  consideration  that  where 
the  husband  seeks  a  divorce  from  his  wife, 
w^hether  originally  or  by  ci-oss-bill,  he  may  prop- 
erly be  compelled  to  furnish  her  temporary  sup- 
port and  to  pay  her  attorney's  fees;  thie  rea- 
son evidently  being  that  she  shouild  not  l>e  de- 
prived of  the  means  of  making  defense,  and  that 
the  court  ought  not  be  compelled  in  advance 
to  determine  whether  she  has  a  good  ground  ot 
defense.  Finn  v.  Finn,  62  Iowa,  482  [17  N. 
W.  739] ;  Sherwln  v.  Maben,  78  Iowa.  467  [4:1 
N.  W.  2021;  Doolittle  v.  Doolittle,  78  Iowa, 
601  [43  N.  W.  616.  6  L.  R.  A.  187].  Certainly 
there  is  no  greater  reason  for  allowing  the 
wife  temporary  alimony  and  attorney's  fees, 
when  the  husband  is  seeking  to  procure  a  di- 
vorce from  her  on  a  ground  that  is  suiScient 
on  the  face  of  it,  than  there  is  for  allowing  her 
the  necessaries  of  life  after  he  has  driven  her 
from  home,  and  while  she  is  endeavoring  to 
secure  a  determination  of  the  question  whether 
his  action  was  without  justification." 

Without  reference  to  the  merits  of  the  case. 
It  Is  the  universal  custom  of  the  district 
courts  to  allow  the  vrtfe  sued  for  a  divorce 
salt  money,  whereby  to  make  defense  to  the 
action;  and  the  rule  of  this  court  Is  to  al- 
low a  wife  who  is  appellee  suit  money  as 
against  her  husband's  appeal  without  any  In- 
vestigation, In  either  event,  as  to  the  merits 
of  the  case.  It  would  have  been  quite  proper 
for  plaintiff,  as  soon  as  defendant  filed  bis 
cross'petition  In  the  original  divorce  action, 
to  move  for  suit  money.  Including  counsel 
fees,  before  his  client  had  filed  answer,  and 
there  Is  no  reason  why,  having  already  per- 
formed the  services  In  good  faith,  be  should 
be  denied  recovery. 

Where,  as  In  this  state,  married  women 
may  employ  attorneys  in  order  to  bring  any 
kind  of  suit,  they  may  undoubtedly  bind 
themselves  by  any  contracts  they  may  make 


In  connection  with  tbe  litigation  commenced 
by  them,  and  there  Is  much  reason  for  saying 
that  If  they  bring  divorce  suits  against  their 
husbands  and  are  unsuccessful,  attorneys 
should  look  to  them  alone  for  their  pay.  On 
the  other  band.  If  they  are  sued  by  their 
husbands,  and  are  without  ability  to  pay  for 
their  defense,  they  should  have  the  power  to 
employ  attorneys  and  charge  their  husbands 
with  the  expense  thereof  even  though  they 
be  unsuccessful  In  the  end ;  for  they  are  en- 
titled to  make  defense  to  such  actions,  and 
attorneys,  so  long  as  they  act  in  good  faith 
and  upon  probable  cause^  should  have  recom- 
pense from  the  husband,  even  though  he  be 
finally  successful  In  the  suit  Any  other  rule 
would.  In  effect  compel  an  attorney  to  guar- 
antee results,  and  thus  deprive  a  wife  of 
the  means  whereto  to  make  defense.  It  la 
useless  to  dte  authorities  from  other  states, 
especially  from  those  states  which  deny  at- 
torneys the  right  to  recover  from  the  hus- 
band in  any  case  no  matter  how  meritorious. 
The  matter  is  fully  discussed  In  2  Nelson  on 
Divorce  and  Separation,  SS  876,  877. 

The  reasons  underlying  the  rule  denying 
recovery  seem  to  be:  First,  that  the  old  Eng- 
lish or  ecclesiastical  law  regarded  the  mar- 
riage tie  as  Indissoluble;  and,  second,  if 
allowed  In  actions  for  divorce,  it  would  tend 
to  promote  discord  and  a  destruction  of  the 
marriage  relation.  Neither  reason  is  tenable 
In  this  state,  for  our  statutes  make  the  bus- 
band  liable,  for  family  expenses  and  for  nec- 
essaries famished  the  family,  and  also  pro- 
vide that  the  court  may  malce  allowances  to 
either  party  in  a  divorce  proceeding  to  en- 
able soch  party  to  prosecute  or  defend  the 
action. 

In  my  opinion,  the  judgment  should  be  afr 
firmed. 

WKAVER  and  SALINGEB,  JJ.,  concur  in 
the  dissent 


STATE  V.  JACOBSON.     (No.  19100  [9].) 
(Supreme  Court  of  Minnesota.    July  16,  1915.) 

(SyUabut  by  the  Court.) 

1.  Arson  ®=937— SDrFiciENCY  of  Evidence. 

The  evidence  examined,  and  Keld  not  suf- 
ficient to  prove  defendant  gruilty  beyond  a  rea- 
sonable doubt. 

[Ed.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  J§  71-73 ;   Dec.  Dig.  <g=>37.] 

(Additional  Syllahu*  &y  EiitorM  Staff.) 

2.  Cbiminal    Law    €=9552  —  Footpbintb   as 
Evidence— Pkobative  Effect. 

Footprints  may  be  convincing  evidence  in  a 
prosecution  for  arson,  but  to  be  such  they  must 
be  shown  to  correspond  with  the  foot  or  foot- 
wear of  accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1257,  1250-1262 ;  Dec.  Dig. 
<S=»552.] 

3.  CaniiNAi.    Law    <&=»1159  —  Appeal  —  Re- 
versal. 

Where  the  Supreme  Court  is  strongly  im- 
pressed with  a  grave  doul>t  concerning  the  guilt 
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of  accused,  It  will  rererae  the  case  and  grant 
him  a  new  trial,  though  the  record  is  free  from 
technical  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3074-30S3;  Dec.  Dig.  «=s> 
1159.] 

Appeal  from  District  Court,  Otter  Tall 
County;    William  Li.  Parsons,  Judgei. 

Mods  Jacobson  was  convicted  of  arson, 
and  ai^eals.  Reversed,  and  new  trial 
granted. 

Charles  O.  Hanpt,  of  St.  Paul,  and  N.  F. 
Field,  of  Fergus  Falls,  for  appellant.  Lyn- 
don A.  Smith,  Atty.  Gen.,  John  C.  Netheway, 
Asst  Atty.  Qea.,  and  Anton  Thompson,  Co. 
Atty.,  of  Fergus  Falls,  for  the  State. 


HOLT,  J.  The  defendant,  Mons  Jacobson, 
having  been  convicted  of  arson,  appeals  from 
the  order  denying  his  motion  for  a  new  trial. 
The  record  discloses  no  error  of  law.  The 
charge  is  clear,  terse,  and  adequate  The 
only  question  is  the  sufficiency  of  the  evi- 
dence, wholly  circumstantial  both  as  to  the 
corpus  delicti  and  defendant's  guilt. 

[1]  Fred  Harthun  owns  a  farm  in  the  town 
of  Dora,  Otter  Tail  county,  upon  which  he 
has  resided  many  years.  His  bam  was  some 
220  feet  northwesterly  from  a  public  high- 
way. The  residence  was  between  the  barn 
and  the  highway.  The  general  direction  of 
this  highway  was  north  and  south,  but  on  ac- 
count of  a  lake  it  was  diverted  in  south- 
westerly direction  as  it  passed  Harthun's 
house  and  barn.  On  Friday  evening,  April 
17,  1914,  Harthun  and  his  wife  attended  to 
the  stock,  consisting  of  many  horses  and 
cattle,  stabled  in  the  basement  of  the  barn. 
He  closed  the  doors,  and,  because  of  an  ap- 
proaching storm,  took  particular  notice  that 
the  large  sliding  door  above  the  basement 
upon  the  west  side,  and  through  which  hay 
loads  were  drivoi  Into  the  barn,  was  shut. 
During  the  night  after  the  Harthuns  retired 
it  rained.  About  3  a.  nx  of  the  18th  the 
Harthuns  were  awakened  by  the  glare  from 
the  burning  barn.  Nothing  could  then  be 
done  to  save  the  imprisoned  animals;  the 
whole  bam  being  enveloped  in  flames.  How- 
ever, the  Harthuns  testify  they  noticed  that 
the  large  door  mentioned  was  slid  back  some 
2  feet  Some  relatives  and  neighbors  were 
sent  for  to  help  protect  the  house.  It  ap- 
pears that  those  assembled  concluded  the 
fire  to  have  been  set,  and  Jacobson  the  in- 
cendiary. As  soon  as  daylight  permitted 
seven  persons,  Harthun,  his  tour  sons  and 
two  neighbors,  started  to  look  for  tracks. 
They  claim  they  found  tracks  of  smooth  rub- 
ber shoes  on  the  highway  southwest  from 
the  barn,  also  kinks  in  the  hog  fence  be- 
tween the  road  and  barn  indicating  a  per- 
son had  stepped  on  it  in  going  over.  It  Is 
said  these  tracks  led  north  on  the  highway 
to  this  hog  fence,  and  also  south  from  it; 
that  some  distance  south  the  track  going  in 


one  direction  turned  Into  a  plowed  field  along 
a  dead  furrow  paralleling  the  highway.  Tbis 
plowed  field  was  upon  defendant's  land,  and 
the  state  offered  evidence  that  along  this 
dead  furrow  a  disc  harrow  had  been  run  be- 
tween the  time  of  the  fire  and  the  following 
Monday.  It  was  further  claimed  that  when 
these  parties  followed  the  tracks  south  they 
led  In  from  the  highway  towards  Jacobson's 
house,  which  is  located  about  a  mile  south  of 
Harthun's  home,  and  could  be  traced  to  witb- 
in  e  rods  of  the  dwelling ;  that  as  Jacobson, 
who  was  feeding  his  stock,  noticed  them,  he 
hurried  or  ran  to  the  bouse,  and  did  not 
again  come  out  None  in  the  party  went  up 
to  the  house,  or  made  any  attempt  to  apeak 
to  him.  Harthun  and  the  men  with  him  tes- 
tified that  the.  rain  during  the  night  bad  ob- 
literated any  previous  tracks,  and  hence, 
where  the  ground  was  tavoraule,  the  fresb 
tracks  mentioned  were  easily  discernible. 
One  of  the  party  traced  one  footprint  upon 
a  paper.  On  April  23d  Jacobeon  was  arrest- 
ed. In  addition  to  farming,  Jacobson  con- 
ducted, or  rather  had  conducted,  a  small 
store  of  general  merchandise  in  one  part  of 
his  dwelling.  In  the  stock  were  shoes  and 
rubbers,  and  several  old  rubbers  were  pro- 
duced at  the  time  of  the  arrest,  and  a  search 
made  for  others.  The  constable  who  made 
the  arrest  testified  one  rubber  was  found 
which  seemed  to  fit  the  tracing.  This  and 
two  other  rubbers,  or  shoes,  were  taken  away 
by  the  state  fire  marshal,  who  accompanied 
the  constable.  A  motlye  for  the  crime  was 
sought  in  a  threat  made  by  Jacobson  a  year 
previous  that  he  would  get  even  with  Har- 
thun in  some  way,  or  "lick  hell  out  of  him"; 
also  that  on  one  occasion,  more  than  a  year 
before  the  fire,  Jacobson  drove  from  his 
meadow  some  trespassing  cows  of  Harthun's, 
which,  when  so  driven  out,  went  into  Har- 
thun's cornfield,  and  one  or  two  died  from 
overeating. 

We  entertain  no  doubt  but  that  circum- 
stantial evidence  alone  may  sufficiently  es- 
tablish the  corpus  delicti  and  the  guilt  of  the 
accused  in  on  arson  conviction.  The  only 
question  Is  whether  the  circumstances  here 
adduced  prove  beyond  a  reasonable  doubt  the 
fire  to  have  been  incendiaiy,  and  the  accused 
the  author  thereof. 

On  the  question  of  corpus  delicti  It  is  true 
that  Harthun  claims  the  large  door  on  the 
west  side  which  was  closed  in  the  evening 
was  found  at  the  time  of  the  fire  pushed  back 
on  its  rollers  about  2  feet,  permitting  the  in- 
ference that  some  one  had  entered  and  set 
the  Are.  But  when  be  thus  noticed  the  door 
the  fire  had  raged  for  some  time,  and  It  is 
not  impossible  that  the  movement  of  the  door 
might  be  ascribed  to  the  draft  created  by 
the  flames  or  to  the  expansion  of  the  roller 
rails  from  the  heat  Another  circumstance 
that  tends  to  raise  a  doubt  as  to  the  corpus 
delicti  is  this:  Harthun  testified  a  storm  was 
brewing  when  he  left  the  bam  in  tbe  even- 
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Ing,  and  for  that  reason  he  was  careful  to 
see  that  the  large  west  door,  from  which  di- 
rection the  storm  was  approaching,  was  clos- 
ed. He  and  others  testified  to  a  rain  during 
the  night  While  rains  are  not  usually  ac- 
companied by  electrical  disturbances  at  that 
season  of  the  year,  we  know  that  sometimes 
even  earlier  lightning  does  set  fire  to  build- 
ings. The  evidence  is  silent  as  to  the  ab- 
sence or  presence  of  electrical  manifestations 
at  this  particular  rainstorm.  If  it  was  as 
ettectlTe  in  obliterating  tracks  as  claimed, 
and  of  short  duration,  we  might  expect  It  to 
have  been  an  electrical  storm.  We  think  the 
circumstances  showing  the  fire  one  of  incen- 
diary origin  weaker  In"  this  case  than  in  the 
following  cases  cited  and  relied  on  by  the 
state:  State  v.  Mlllmeier,  102  Iowa,  692,  72 
N.  W.  275;  Sawyers  v.  Commonwealth,  88 
Va.  356,  la  S.  E.  708 ;  Carlton  v.  People,  150 
111.  181,  37  N.  E.  244,  41  Am.  St  Rep.  346; 
Wlnslow  v.  State,  76  Ala.  42 ;  Davis  v.  State, 
141  Ala.  62,  37  South.  676.  In  some  of  these 
stress  is  laid  upon  other  cogent  circumstanc- 
es such  as  confessions  of  guilt 

To  deliberately  set  Are  to  a  bam  known  to 
contain  a  number  of  domestic  animals  is 
such  a  dastardly  act  that  we  can  scarcely 
believe  any  one  guilty  thereof,  unless  mental- 
ly uubalauced  or  driven  by  the  strongest  mo- 
tive of  vindictive  revenge.  There  is  no  sug- 
gestion in  the  record  of  any  fiental  deficien- 
cy or  unsoundness  in  Jacobson's  make-up. 
And  we  fail  to  find  any  apparently  adequate 
motive  either  of  revenge  or  otherwise  which 
could  have  impelled  Jacobson  to  the  crime. 
True,  trespassing  animals  had  caused  some 
Ul  feeling  between  the  two  neighbors.  But 
during  more  than  a  year  preceding  the  fire 
the  animals  had  caused  no  trouble.  Jacobson 
and  Harthun  had  been  neighbors  for  over  25 
years.  There  had  been  no  open  rupture  be- 
tween them ;  not  even  quarrels  as  far  as  the 
evidence  Indicates.  The  only  thing  is  that 
about  a  year  before  the  fire  Jacobson  lost  a 
lawsuit  he  had  brought  against  Harthun  for 
alleged  damage  done  by  the  latter's  cows. 
Soon  after  the  decision  of  the  case,  in  a 
casual  conversation  with  his  tenants,  Jacob- 
son  made  the  statement  that  he  would  get 
even,  and  at  another  time  that  he  would 
thrash  Harthun.  Statements  casually  made 
while  smarting  under  a  recent  adverse  deci- 
sion of  a  lawsuit  are  generally  of  no  signifi- 
cance. There  Is  no  evidence  that  Jacobson 
ever  again  referred  to  the  matter. 

[2]  The  proof  of  the  Incendiary  origin  of 
the  fire  being  not  very  persuasive,  and  the 
existence  of  a  motive  In  the  mind  of  the 
accused  extremely  doubtful,  we  turn  to  some 
of  the  rather  weak  links  in  the  evidence 
tending  to  fasten  the  alleged  crime  upon 
him.  As  above  stated,  a  paper  tracing  of  the 
footprint  of  the  supposed  perpetrator  of  the 
crime  was  made.  The  constable  testified  one 
rubber  In  the  collection  found  in  Jacobson's 
house  matched  the  tracing.  This  Jacobson 
denied.    The  state  fire  marshal  was  at  the 


triaL  He  was  not  called  to  corroborate  the 
constable,  nor  to  account  for  the  nonproduc- 
tion  of  this  rubber  taken  away  by  him. 
Footprints  may  be  convincing  evidence,  but, 
to  be  such,  the  footprint  mu^  be  shown  to 
correspond  with  the  foot  or  footwear  of  the 
accused.  The  evidence  of  tracks  here  is  of 
more  probative  force  than  in  the  case  of 
State  V.  Mcliarne,  150  N.  W.  787,  in  that  they 
could  be  followed  for  a  greater  distance,  and 
led  nearer  to  defendant's  home,  but,  as  to  l>e- 
ing  identified  as  made  by  him,  we  think  it  no 
more  satisfactory.  State  y.  Melick,  65  Iowa, 
614,  22  N.  W.  895 ;  Kinnan  v.  State,  86  Neb. 
234,  125  N.  W.  594,  27  L.  R.  A.  (N.  S.)  478, 
21  Ann.  Cas.  335.  Some  courts  have  gone  to 
great  lengths  in  disparaging  evidence  of 
tracks  to  fasten  guilt  upon  a  person.  Gum- 
mings  ▼.  State,  110  Oa.  293,  35  S.  E.  117. 
We  may  also  state  that  in  one  respect  the 
evidence  in  this  case  is  weaker  than  it  was 
against  McLame.  There  there  was  an  al- 
leged confession;  here  the  defendant  at  no 
time  admitted  guilt 

The  discing  of  the  dead  furrow  Is  made 
much  of  by  the  state.  Although  this  was 
alongside  much  traveled  public  highways,  no 
one  saw  the  discing  done.  Jacobson  main- 
tained it  was  done  a  few  days  before  the 
fire,  and  at  the  same  time  that  he  disced 
around  some  low  places  in  the  field.  When 
arrested  he  requested  the  fire  marshal  to  go 
with  him  to  verify  bis  claim  in  regard  to 
the  discing,  but  he  says  the  marshal  refused. 
No  great  importance  can  be  attached  to  the 
discing  at  that  time  of  the  year,  when  the 
ground  was  usually  worked  in  that  manner. 

Mons  Jacobson  was  60  years  of  age  at  the 
time  of  the  fire.  Thirty-seven  years  he  had 
lived  where  arrested.  During  that  time  he 
had  had  no  trouble  worthy  of  mention,  ex- 
cept, he  says,  Harthun's  cattle  had  occasion- 
ally trespassed.  Jacobson  has  never  married, 
and  usually  lives  alone.  For  that  reason  tie 
was  under  the  misfortune  of  being  unable  to 
prove  by  other  testimony  than  his  own  that 
he  was  at  home  during  the  night  of  the  fire. 
He  seems  to  be  somewhat  of  a  recluse,  find- 
ing his  sole  enjoyment  in  books,  and  having, 
for  a  farmer,  quite  a  library.  There  is  noth- 
ing in  his  history  or  manner  of  life  to  sug- 
gest that  he  would  perpetrate  the  despicable 
crime  of  which  he  is  accused.  His  apparent- 
ly frank  and  candid  story  denying  guilt  was 
not  shaken  by  the  very  skillful,  searching, 
and,  at  times,  almost  uncanny,  cross-exam- 
ination of  the  attorney  who  assisted  the 
county  attorney. 

[31  The  perusal  of  the  record  has  Impress- 
ed the  minds  of  nearly  every  member  of  this 
court  with  a  strong  doubt  of  Jacobson's  guilt. 
We  are  not  given  to  reverse  a  criminal  con- 
viction for  technical  errors  where  the  record 
plainly  reveals  guilt  State  v.  Nelson,  91 
Minn.  143,  97  N.  W.  652.  A  Just  corollary  of 
this  rule  requires  the  court  when  strongly 
Impressed  with  a  grave  doubt  concerning  the 
defendant's  guilt,  to  graAt  him  a  new  trial, 
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notwithstanding  the  record  Is  free  from  tech- 
nical error. 

The  order  is  reTersed,  and  a  new  trial 
granted. 

HAIiIiAM,  J.  (concurring  in  result).  In 
my  opinion  the  evidence  is  sufficient  to  sus- 
tain a  finding  that  the  fire  was  ot  incendiary 
origin.  I  find  in  the  record  no  evidence  of 
lightning  or  other  natural  causes  for  the 
fire.  The  heavy  12-foot  barn  doors  sliding  on 
rollers  were  "shut  and  In  good  order"  at  9 
p.  m.  when  the  family  went  to  bed.  When 
the  fire  was  discovered,  at  about  3  a.  m.,  they 
were  open  "just  so  a  man  could  get  through." 
It  does  not  appear  to  me  that  either  wind  or 
fire  could  roll  back  a  12-foot  sliding  door  in 
this  manner.  This  and  other  circumstances 
of  less  importance  seem  to  me  to  point  clear- 
ly to  incendiary  fire. 

I  concur  in  the  opinion  that  the  evidence 
Is  insufllcient  to  make  proof  beyond  a  rea- 
sonable doubt  that  defendant  committed  the 
crime.  The  only  substantial  evidence  point- 
ing to  defendant  as  the  guilty  party  is  the  ex- 
istence of  footprints  showing  that  some  per- 
son passed  both  ways  between  the  barn  and 
defendant's  residence.  A  paper  tracing  was 
made  of  these  footprints.  One  witness  tes- 
tified that  a  rubber  shoe  was  found  in  de- 
fendant's possession  which  seemed  to  fit  the 
tracing.  The  fact  is,  however,  that  the  shoe 
to  which  this  witness  referred  was  in  pos- 
session of  the  state  at  the  time  of  the  trial 
but  was  not  produced  on  the  trial.  Its  uou- 
production  it  seems  to  me  almost  compels  the 
inference  tliat  it  would  not  fit  the  tracing, 
and  leaves  very  little  force  to  the  evidence 
of  footprints.  The  evidence  of  guilt  is,  in 
my  opinion,  much  weaker  than  that  in  State 
V.  McLarne,  150  N.  W.  787. 


STOLOROW  et  al.  v.  NATIONAIi  COUNCIL 

KNIGHTS  AND  LADIES  OF 

SECURITY. 

(No.  18909  [28].) 

(Supreme  Court  of  Minnesota.     July  16,  1015.) 

(SyValus  ly  the  Court.) 

1.  Insdrance  €=»C94 — Mutual  Benefit  In- 
SUBANCE— Expulsion  of  Member— Acqui- 
escence. 

A  member  of  a  fraternal  insurance  asso- 
ciation, whose  membership  is  attempted  to  be 
terminated  by  expulsion  after  proceedings  bad 
by  the  order  on  charges  made  against  the  mem- 
ber, may,  by  acquiescence  in  the  result,  lose 
such  membership,  whether  the  prooeedings  be 
legal  or  not. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  a  1834, 1835;  Dec  Dig.  <S=>C94.] 

2.  INSXTRANCE  <S=»S26— Mutual  Benefit  In- 
surance —  Action  on  Certificate  —  In- 
structions— Applicabilitt  to  Evidence. 

The  court  erred  in  refusing  to  submit  to  the 
Jury  the  question  whether  or  not  the  deceased 
member  acquiesced  in  the  action  of  the  society 
expelling  ber  and  canceling  her  certificate. 

[Ed.    Note. — VoT  other  cases,  see   Insurance, 
Cent.  Die.  i  2010:    Dpc.  Dig.  «=5S26.1 


Appeal  from  District  Court,  Ramsey  Coun- 
ty ;   Olln  B.  Lewis,  Judge. 

Action  by  Ethel  Stolorow  and  others 
against  the  National  Council  Knights  and 
Ladies  of  Security.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Beveraed,  and  new 
trial  granted. 

William  G.  White  and  Harvey  E.  Hall, 
both  of  St  Paul,  for  appellant.  A.  J.  Hertz 
and  James  B.  Markham,  both  of  St  Paul,  for 
respondents. 

SCHALLER,  J.  Plaintiffs  are  the  bene- 
ficiaries named  in  the  certificate  Issued  by 
defendant  to  Rebecca  Manner,  December  21, 
1905.    She  died  August  13,  1912. 

From  the  date  of  her  admisslcm  to  member- 
ship in  defendant  society,  and  up  to  the 
month  of  April,  1910,  the  insured  paid  all 
assessments  and  dues  levied  against  her,  and 
was  presumably  a  member  in  good  standing 
of  the  society.  In  the  month  of  AprU, 
1910,  certain  proceedings  were  had,  as 
a  result  of  which  Rebecca  Marmer  received 
a  notice  that  her  membership  in  defendant 
organlzatibn  had  been  terminated  by  expul- 
sion. A  check  for  $1L70,  the  assessments 
for  two  months,  was  mailed  to  her  by  de- 
fendant. It  was  never  indorsed  by  her,  and 
she  never  received  the  proceeds,  although  her 
son-in-law  in  fact  did  receive  credit  for  the 
amount  of  the  dieck. 

[1, 2J  Defendant  requested  the  court  to 
submit  to  the  jury  the  question  as  to  whether 
or  not  Rebecca  Manner  had,  by  receiving 
and  retaining  the  check  and  by  other  acts  in 
evidence,  acquiesced  in  the  expulsion.  This 
request  was  denied  by  the  court. 

Leaving  out  of  consideration  the  questions 
raised  by  the  other  assignments  of  error,  we 
are  clearly  convinced  that  the  action  of  the 
court  in  denying  this  request  was  error. 
Under  the  evidence  the  Jury  could  tiave  found 
that  Rebecca  Marmer  acquiesced  in  the  ac- 
tion of  the  national  executive  committee, 
terminating  her  membership. 

For  error  in  refusing  to  submit  this  ques- 
tion to  the  jury  a  new  trial  must  be  had. 

Order  reversed,  and  new  trial  granted. 

HOLT,  J.  In  my  opinion  this  case  in  ruled 
by  Rlgler  v.  Nat  Council  Knl^ts  and  Ladles 
of  Security,  150  N.  W.  178,  and  Judgment 
should  be  ordered  for  defendant 


KNAPP  T.  GREAT  NORTHERN  RY.  CO. 

(No.  19366  [240].) 

(Supreme  Court  of  Minnesota.    July  16,  1915.) 

(ByUabus  hy  the  Court.) 

1.  Master  and  Servant  ie=3286,  288,  289- 
AcTioN  under  Federal  Emplotebs'  Lia- 
bility   Act  —  NEQLIGENClt  —  CONTMBUTOBt 

Negligence— Assumption  of  Risk— Ques- 
tions FOB  Jury.  , 
In  this  action  under  the  federal  Employers 
Liability  Act  (Act  April  22,   1D08,  c.  149,  85 
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Stat.  65  [U.  S.  Comp.  St  1913,  {§  8857-86651), 
the  evidence  is  held  to  malte  the  issues  of  de- 
fendant's negligence,  plaintifTs  contributor; 
neKligence,  and  assumption  of  risk  for  tbe  jury 
and  not  the  conrt 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |§  1001,  1006,  1008.  1010- 

1015,  lOlT-lO.'iS,  1036-1042,  1044,  1046-1050, 
1068-1000,  1092-1132;  Dec.  Dig.  «=s>286,  288, 
280.] 

2.  Masxbb  and  Sebvant  ®=s»285— Injitbt  to 
Servant  —  Pboximatb    Catjsk  —  Questions 

FOB    JtJRT. 

It  was  also  for  the  jnry  to  determine  wheth- 
er defendant's  negligence  was  the  proximate 
cause  of  the  injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  1002,  1003,  1007,  1008, 

1016,  1086,  1048,  1053;   Dec.  Dig.  «=>285.] 

8.  Damages  «=3l32  —  Pebbonal  Irjitbibs  — 

Excessive  Recovebt. 

The  damages  as  reduced  are  not  so  exces- 
sive as  to  warrant  interference  by  this  court 

[E/i.  Note,— For  other  cases,  see  Damages, 
Cent  Dig.  iS  872-385.  396;   Dec.  Dig.  «=132.] 

Appeal  from  District  Court,  Meeker  Coun- 
ty; G.  E.  Qvale,  Judge. 

Action  by  O.  B.  Knapp  against  the  Qreat 
Northern  Railway  Company.  Defendant's 
motion  for  judgment  notwithstanding  the 
verdict  was  denied,  but  a  new  trial  was 
ordered,  unless  plalntifl  consented  to  a  reduc- 
tion of  tlie  verdict  Plaintiff  consented,  and 
defendant  appeals.     Affirmed. 

M.  L.  Countryman  and  A.  h.  Janes,  both 
of  St.  Paul,  for  appellant  John  I.  Davis,  of 
Benson,  and  Tom  Davis  and  Ernest  A.  Mich- 
el, both  of  Marshall,  for  respondent 

HOLT,  J.  PlalnttS  lost  his  arm  while  at 
work  for  defendant  He  alleged  defend- 
ant's negligence  to  be  the  cause  of  his  mis- 
fortune, and  recovered  heavy  damages.  The 
court  denied  defendant's  motion  for  judg- 
meut  notwithstanding  the  verdict,  but  order- 
ed a  new  trial  uhless  plaintiff  consented  to 
a  reduction  of  the  verdict.  Plaintiff  consent- 
ed, and  defendant  appeals. 

[1]  It  was  conceded  that  when  the  Injury 
was  received  plaintiff,  as  a  servant  of  de- 
fendant, was  engaged  in  work  pertaining  to 
defendant's  business  of  a  common  carrier  of 
Interstate  commerce.  The  pleadings  were 
amended  upon  the  trial  so  as  to  predicate 
recovery  under  the  provisions  of  the  federal 
Employers'  Liability  Act  Our  state  statute 
has  therefore  no  bearing  upon  the  issue  of 
negligence,  contributory  negligence,  or  as- 
sumption of  risk.  This  is  fully  set  at  rest  In 
Seaboard  Air  Line  v.  Horton,  233  D.  S.  492, 
34  Sup.  Ct  635,  68  L.  Ed.  1062.  The  conten- 
tion Is  that  no  negligence  on  the  part  of  de- 
fendant was  proven;  that  the  plaintiffs  as- 
sumption of  the  risk  from  which  he  was  in- 
jured conclusively  appeared;  that  there  was 
a  failure  to  prove  defendant's  negligence  the 
proximate  cause;  and  that  excessive  dam- 
ages were  awarded. 

Plaintiff  was  the  station  agmit  at  Dassel, 
Minn.     He  also  had  to  attend  the  pump- 


house,  some  distance  from  the  station,  once 
or  twice  a  day,  so  that  the  water  tank  for 
the  locomotives  was  kept  filled.  The  water 
was  supplied  by  means  of  a  triple  pump  oper- 
ated by  a  gasoline  engine.  The  pump  and 
engine  were  in  a  small  room.  The  flywheel 
of  the  engine  was  about  six  feet  in  diameter, 
leaving  the  horizontal  shaft  connecting  with 
the  pump  about  three  feet  from  the  floor. 
Upon  this  shaft  was  the  dutch  by  which  the 
pump  was  set  in  motion,  and  between  the 
clutch  and  the  crank  near  the  flywheel  were 
two  protruding  setscrewa.  After  starting  the 
engine,  which  had  to  be  done  by  turning  the 
flywheel,  plaintiff  tnmed  down  some  grease 
cups  on  the  pump.  These  cups  were  between 
the  pump  and  the  rear  wall  of  the  building. 
In  order  to  throw  the  clutch  to  start  the 
pump  plaintiff  had  to  pass  near  the  shaft 
mentioned.  He  was  In  a  hurry,  and  claims 
that,  as  he  so  attempted  to  pass,  he  lost  his 
balance,  either  through  a  slip  upon  the  greasy 
floor  or  a  Jerk  by  his  coat  being  drawn  Into 
the  flywheel  or  shaft,  and  in  striking  out  to 
catch  himself,  his  hand  and  part  of  the  arm 
came  between  the  crank  of  the  shaft  and  top 
of  the  hood,  which  partially,  but  Inadequate 
guarded  It  The  crank  revolved  towards  the 
top  of  this  guard.  Plaintiff  says  his  arm 
was  cut  off  so  quickly  that  he  did  not  know 
it  was  gone  until  he  saw  the  blood  spurt 
from  the  stump.  The  evidence  is  very  clear 
that  it  was  practicable  and  feasible  to  have 
guarded  the  setscrews  and  crank  so  as  to  ful- 
ly protect  from  danger  those  who  had  to  pass 
by.  We  think  the  jury  was  justified  In  find- 
ing the  defendant  negligent  under  the  com- 
mon-law rule  governing  the  duties  of  the 
master.  See  cases  cited  under  section  5895, 
Dunnell's  Minn.  Digest 

Under  the  federal  act  contributory  negli- 
gence does  not  defeat  recovery — it  merely 
serves  to  reduce  the  damages — wUle  assump- 
tion of  risk,  under  the  facts  of  the  case  at 
bar.  Is  a  complete  defense.  For  that  reason 
plaintiff's  counsel  desires  everything  which 
tends  toward  proving  assumption  of  risk 
attributed  to  plaintiff's  negligence,  and  de- 
fendant's counsel  is  equally  eager  to  resolve 
all  appearance  of  contributory  negligence 
into  an  assumption  of  risk. 

Plaintiff  had  had  charge  of  the  running  of 
the  pumping  outfit,  not  including  the  repairs 
thereon,  for  over  eight  years.  He  was  of 
mature  age,  and,  no  doubt,  of  average  intel- 
ligence. Had  he  been  caught  on  the  setscrews 
or  got  his  hand  between  the  guard  and  crank 
while  working  over,  or  with,  the  shaft,  the 
legal  Inference  might  be  conclusive  that  the 
risk  incident  thereto  was  assumed  by  him. 
But  he  had  just  turned  some  grease  cups  on 
the  rear  of  the  pump  and  started  to  go  to 
the  front  of  the  engine  to  throw  the  clutch  in 
gear.  In  so  doing  It  is  easy  to  understand 
how  the  jury  could  And  that  In  his  hurry  he 
either  slipped  on  the  greasy  fioor,  or  inadvert- 
ently and  negligently  came  too  near  the  shaft 
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and  flywheel.  It  does  not  much  matter 
which,  because  the  jury  could  well  say  nei- 
ther came  within  the  risks  understood  and 
appreciated  by  plaintiff;  that  It  was  an  In- 
voluntary and  unforeseen  mishap.  Both 
causes  given  for  losing  his  balance  may  be 
referable  to  plaintiff's  negligence  rather  than 
to  an  assumption  of  known  and  appreciated 
danger  arising  out  of  defendant's  negligence. 
We  appreciate  this  to  be  a  very  close  case 
upon  the  issue  of  assumption  of  risk,  but  be- 
lieve it  to  come  within  such  decisions  as 
Olockner  v.  Harwood  Mfg.  Co.,  109  Minn.  30, 
122  K  W.  465,  123  N.  W.  807,  18  Ann.  Oas. 
130,  Snyder  ▼.  Waldorf;  Box  Board  Co.,  110 
Minn.  40,  124  N.  W.  450,  and  Falconer  v. 
Sherwood,  118  Minn.  357,  136  N.  W.  1039. 

Whether  the  defense  of  assumption  of  risk 
has  been  made  out  is  ordinarily  for  the  jury. 
And  so  it  would  be  for  the  Jury  to  say  wheth- 
er facts  and  circumstances  proven  establish 
contributory  negligence  or  assumption  of 
risk,  for  In  some  respects  the  two  defenses 
blend.  In  Jones  v.  East  Tennessee,  V.  &  O. 
Ry.  Co.,  128  U.  S.  443,  9  Sup.  Ct  118,  32  U 
Ed.  478,  it  was  said,  with  reference  to  the 
issue  of  contributory  negligence: 

"We  see  no  reason,  so  long  as  the  jury  system 
is  the  law  of  the  land,  and  the  jary  is  made 
the  tribunal  to  decide  disputed  questions  of  fact, 
why  it  should  not  decide  such  questions  as  these 
as  well  as  others." 

This  statement  was  approved  in  Washing- 
ton &  G.  Ry.  Co.  V.  McDade,  185  U.  S.  554, 
10  Sup.  Ct.  1044,  34  L.  Ed.  235i,  wherein  were 
involved  the  issues  found  In  the  case  at  bar. 
See,  also,  Choctaw,  O.  &  Q.  Ry.  Co.  v.  Mo- 
Dade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  U  Ed. 
96 ;  McGovem  v.  Phila.  &  Reading  Ry.  Co.,  236 

U.  S.  389,  35  Sup.  Ct.  127,  59  L.  Ed.  ; 

Seaboard  Air  Une  Co.  v.  Padgett,  236  U.  S. 

668,   35  Sup.  Ct.  481,  59  U  Ed.  .     The 

learned  trial  court  submitted  the  issue  of 
contributory  negligence  and  assumption  of 
risk  to  the  jury  so  fully  and  accnrately  that 
no  fault  is  found  by  defendant  In  that  re- 
spect 

[2]  It  Is  also  said  plaintiff's  negligence 
was  the  sole  cause  of  the  Injury ;  that  had  he 
not  slipped  or  come  so  near  that  his  clothing 
had  caught,  the  accident  would  not  have  hap- 
pened. We  think  it  more  reasonable  to  say 
that  his  stumbling  would  have  been  of  no 
serious  consequence  had  there  been  no  negli- 
gence In  leaving  a  dangerous  place  exposed 
upon  the  machinery.  The  conclusion  Is  read- 
ily and  properly  at  band  that  the  absence  of 
a  suitable  guard  for  the  crank  shaft  was 
the  proximate  cause.  Rase  v.  Minneapolis, 
St  P.  &  S.  Ste.  M.  Ry.  Ca,  107  Minn.  280, 
120  N.  W.  360,  21  L.  R  A.  (N.  S.)  138;  Swlck 
V.  .ffitna  Co.,  147  Mich.  454,  111  N.  W.  110. 

[1]  The  trial  court  reduced  the  damages 
to  $10,000.  Plaintiff,  when  Injured,  was  near- 
ly 60  years  old,  and  earning  about  $120  per 
month.  He  lost  his  right  arm  at  the  elbow. 
He  was  right-handed.     The  amount  as  ap- 


proved by  the  trial  court  Is  very  liberal,  but 
not  excessive  in  the  opinion  of  a  majority  of 
this    court. 
Affirmed. 


STATE  ▼,  NORTHERN  PAO.  BX.  CO. 
(No.  19328  [20].) 

(Supreme  Court  of  Minnesota.    July  16,  1915.) 

(SvUalu*  by  the  Court.) 

1.  Taxation   <S=s>382— Oboss   ElABNinas  Tax 

— LlABILlTT    OF   CaBBIEB. 

Where  two  carriers  enter  into  an  arrange- 
ment by  which  one  becomes  practically  the  hir- 
ing and  disbursing  agent  of  the  other  in  the 
performance  of  duties  partly  owing  by  both, 
paying  out  for  and  receiving  back  from  the  oth- 
er only  the  actual  cost  of  the  service,  with  no 
intention  of  gaining  revenue  or  making  a  profit 
out  of  the  transaction,  held  that,  where  such 
arrangement  is  made  in  good  faitli  and  not  in 
fraud,  subterfuge,  or  evasion  of  the  obligations 
of  either  party  to  the  state  or  to  the  public, 
such  moneys  are  not  subject  to  the  gross  earn- 
ings tax. 

{E!d.  Note.— Fw  other  cases,  see  Taxation, 
Cent  Dig.  i  633;  Dec.  Dig.  <S=3382.] 

2.  Taxation  €=>47  —  Doublk  Taxation  — 
Gboss  Eabninos  Tax. 

Where  such  services  are  included  in  the 
freight  charges  of  the  other  railway  companies, 
which  pay  a  gross  earnings  tax  thereon,  held, 
that  to  compel  defendant  to  pay  a  tax  on  these 
same  receipts  would  be  in  the  nature  of  double 
taxation,  exacting  the  commutation  taxes  on  the 
same  property  twice,  which  cannot  lawfully  be 
done. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  Si  104-114;  Dec.  Dig.  <S=»47.] 

3.  Taxation  «=3382  — Gboss  Eabninqs  Tax 

— lilABILITT   OF  CaBBIEB. 

Defendant  and  certain  navigation  compa- 
nies agreed  that  defendant  should  employ  steve- 
dores to  perform  certain  work,  part  of  which  it 
was  the  duty  of  defendant  to  perform;  the  navi- 
gation companies  paying  to  defendant  the  actual 
cost  of  the  labor,  Diefendant  in  hiring  the 
men  to  do  the  work,  really  acted  for  the  hoet 
companies  as  hiring  and  disbursing  agent,  pay- 
ing for  the  actual  cost  of  the  work,  making  no 
profit,  and  receiving  back  from  the  Iwat  compa- 
nies only  what  it  expended.  Held  that  in  the 
absence  of  fraud,  subterfuge,  or  evasion  of  the 
obligations  of  either  party  to  the  state  or  to 
the  public,  moneys  received  from  such  boat 
companies  under  such  circumstances  are  not 
subject  to  the  gross  earnings  tax. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent  Dig.  S  633;  Dec.  Dig.  «=>382.] 

Appeal  from  District  Oourt,  Ramsey  Coun- 
ty; F.  N.  Dickson,  Judge. 

Action  by  the  State  against  the  Northern 
Pacific  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  At- 
Armed. 

Lyndon  A.  Smith,  Atty.  Ool,  and  William 
J.  Stevenson,  Asst  Atty.  Gen.,  for  the  State. 
0.  W.  Bunn  and  Emerson  Hadley,  both  ot 
St  Paul,  for  respondent 

SCH ALLEiB,  J.  This  Is  an  aM)eal  from  the 
judgment  for  defendant  entered  in  the  dis- 
trict conrt  of  Ramsey  county,  Minn.,  in  an 
action  brought  by  the  state  to  enforce  a  claim 
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against  the  defendant  for  grosa  earnings  tax- 
es on  two  omitted  Items. 

Defendant  is  a  common  carrier  operating 
lines  of  railroad  in  this  state. 

From  the  year  1899  to  1911,  inclusive,  de- 
fendant as  sach  common  carrier  operated 
certain  freight  warehouses  at  Minneapolis 
and  Dnluth  on  its  line  of  railway,  using  them 
for  the  purpose  of  receiving  and  transferring 
to  cars  freight  for  shipment,  for  temporarily 
storing  freight,  and  for  receiving  freight  from 
its  cars  for  delivery  to  consignees  or  con< 
necting  carriers.  Certain  other  railway  com- 
panics  having  lines  of  railway  running  into 
said  two  cities  did  not  have  freight  house 
faculties  at  such  points  and  during  said  yeara 
the  freight  of  such  other  railway  companies 
was  handled  at  the  freight  houses  of  the 
defendant  and  by  the  employes  and  agents  of 
the  defendant;  said  agents  and  employes 
assuming  to  deal  and  treat  with  shippers  as 
agents  and  employes  of  the  said  other  rail- 
way companies.  During  said  time  such  rail- 
way companies  have  paid  to  defendant  as 
compensation  for  the  use  of  its  freight  ware- 
bouses  and  the  services  of  its  employte  in 
performing  such  services  a  certain  flat  rate 
per  ton  for  the  freight  so  handled.  Def^id- 
ant's  employes  in  performing  the  services  and 
in  billing  and  collecting  charges  as  between 
themselves  and  the  public  acted  as  the  agents 
of  such  other  companies.  They  reported  and 
accounted  directly  to  such  other  companies  in 
all  such  matters,  but  were  paid  wages  by  de- 
fendant only. 

The  flat  rate  per  ton  received  by  defendant 
represented  as  nearly  as  possible  the  actual 
cost  of  the  services  performed,  and  was 
agreed  upon  for  convenience  and  ease  of  ac- 
counting. 

The  sums  received  as  aforesaid  were  all 
received  for  handling  freight  in  the  course  of 
and  as  an  incident  to  transportation  by  the 
other  railway  companies ;  the  other  compa- 
nies received  for  such  transportation,  includ- 
ing the  said  services  performed  by  defend- 
ant, their  lawful  published  tariff  rates,  and 
all  the  freight  charges  so  received  by  said 
other  companies  (except  the  Duluth,  South 
Shore  &  Atlantic  Railway  Company),  were 
duly  returned  by  them  to  the  state  of  Minne- 
sota as  a  part  of  their  gross  earnings  and 
taxes  thereon  were  duly  assessed  and  paid. 

The  defendant  during  all  of  said  times  per- 
formed services  for  the  said  Duluth,  South 
Shore  ft  Atlantic  Railway  Company  in  haul- 
ing its  freight  trains  and  cars  over  defend- 
ant's lines  and  in  switching  cars  for  said 
company.  Defendant's  earnings  in  Minne- 
sota for  such  services  were  duly  returned  by 
defendant  and  taxes  paid  thereon. 

During  the  years  1904  to  1911,  inclusive, 
the  defendant  owned  certain  war^ouses  at 
Duluth,  located  on  its  lines  and  used  in  its 
railroad  business.  The  warehouses  were  sit- 
uated on  wharves  or  piers  and  were  so  ar- 
ranged that  defendant's  cars  could  be  loaded 
or  unloaded  on  one  side  of  the  warehouse  and 


freight  boats  plying  to  and  from  the  port  of 
Duluth  could  be  loaded  or  unloaded  on  the 
other  side.  Freight  can  be  transferred 
through  the  warehouses  from  the  cars  to  the 
boats  and  from  the  boats  to  the  cars.  It  is 
sometimes  temporarily  stored  in  such  ware- 
houses. 

During  the  times  mentioned  It  was  the 
duty  of  the  companies  operating  the  boats, 
as  part  of  the  transportation  thereof  by 
them,  to  unload  the  in-bound  freight  from  the 
hold  of  its  boats  and  put  it  into  such  ware- 
houses and  to  load  the  out-bound  freight  into 
such  vessels  from  such  warehouses.  Defend- 
ant's duty  was  to  onload  lake-bound  freight 
from  its  cars  into  the  warehouses  and  to 
load  from  such  warehouses  into  cars  all 
freight  from  such  boats  for  points  on  its  lines 
of  nallway.  By  arrangement  with  the  boat 
companies  the  defendant  employed  stevedores 
to  perform  all  the  manual  labor  of  handling 
all  of  said  freight;  the  vessels  furnishing 
the  mechanical  power  for  hoisting  from  and 
lowering  freight  into  the  holds  of  the  vessels. 
Under  the  agreement  the  boat  lines  paid  to 
the  d^endant  a  certain  flat  rate  per  ton  for 
all  freight  handled  in  delivering  said  freight 
to  and  from  the  dock.  This  flat  rate  per  ton 
was,  as  nearly  as  could  be  determined  by  long 
expo:  lence,  the  actual  cost  of  handling  this 
freight  from  the  vessels  to  the  warehouse  and 
from  the  warehouse  to  the  vessels. 

The  defendant  did  not  during  the  years 
aforesaid  or  at  any  other  time  return  the 
amounts  received  from  said  boat  lines  as 
aforesaid  as  a  part  of  its  gross  earnings  to 
the  state  of  Minnesota  for  taxation. 

It  appears  that  there  are  two  kinds  of  in- 
come upon  which  taxes  are  demanded: 

(A)  Moneys  received  by  defendant  for  the 
handling  of  freight  into,  through,  and  out  of 
its  warehouses  or  freight  depots  at  Minne- 
apolis and  Duluth.  This  work  was  done  for 
other  rail\i^y  companies,  who  included  the 
services  performed  by  the  defendant  in  their 
transportation  charges  and  paid  taxes 
thereon. 

(B)  Moneys  received  by  defendant  from 
boat  companies  for  handling  freight  to  and 
from  lake  carriers  Into  and  out  of  the  defend- 
ant's freight  warehouse  at  docks  or  piers  at 
Duluth. 

[1]  1.  The  state  contends  that  the  moneys 
received  by  defendant  for  handling  freight  of 
other  roads  through  its  warehouses  repre- 
sent earnings  derived  from  operation.  De- 
fendant asserts  that  such  is  not  the  case; 
that  the  services  rendered  are  rendered  by 
its  agents  as  the  agents  for  the  other  lines ; 
that  the  moneys  by  it  received  represent  the 
actual  cost  of  the  service  rendered  and  no 
more ;  and  that  In  ^ect  it  is  merely  the  hir- 
ing and  disbursing  agent  for  the  other  roads. 

Not  all  the  income  of  a  railway  company 
operating  in  this  state  is  subject  to  the  gross 
earnings  tax.  State  v.  St  P.,  M.  &  M.  By. 
Co.,  30  Minn.  311, 15  N.  W.  307;  State  t.  M. 
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ft  I.  Hy.  Co.,  106  Minn.  178,  118  N.  W.  679, 
1007,  16  Ann.  Cas.  426. 

So  where  two  carriers  enter  Into  an  ar- 
rangement by  which  one  becomes  merely  th« 
hiring  and  disbursing  agent  for  the  other  in 
the  performance  of  duties  partly  owing  by 
both,  paying  out  for  and  receiving  back  from 
the  other  Mtly  the  actual  cost  of  the  service, 
without  any  Intentioa  to  gain  revenue  or 
make  »  profit  out  of  the  transaction,  and 
where  such  arrangement  is  made  in  good 
faith  and  not  for  the  purpose  of  fraud,  sub- 
terfuge, or  evasion  of  the  obligations  of  ei- 
ther iMrty  to  the  state  or  to  the  public,  such 
income  wiU  not  be  held  subject  to  the  gross 
earnings  tax.  It  is  within  the  spirit  of  the 
ruling  in  State  v.  M.  ft  I.  Ry.  Oo.,  supra. 

[2]  2.  Defendant  contends  that  because 
these  services  are  included  in  the  freight 
charges  of  the  other  railway  lines,  upon 
which  charges  a  gross  earnings  tax  la  paid, 
to  compel  it  to  pay  a  tax  on  these  same  re- 
ceipts would  be  in  the  nature  of  doable  taxa- 
tion, exacting  the  commutation  taxes  on  the 
same  property  twica  This  cannot  be  law- 
fully done. 

It  WHS  held  in  State  v.  BaUway  Co.,  30 
Minn.  311, 16  N.  W.  307  (Gilflllan,  O.  J.)  that: 

"Etxacting  three  ver  centom  upon  the  rent 
paid  the  company,  and  also  upon  the  receipts 
by  the  tenant  earned  by  operating  the  railroad, 
would  be,  to  the  extent  of  the  rent.  In  the  na- 
ture of  double  taxation,  or  rather  of  exacting 
twice  the  commutation  for  taxes  on  the  same 
property." 

This  case  was  followed  by  State  v.  Ball- 
road  Co.,  32  Minn.  294,  20  N.  W.  234,  in  which 
the  tenant  company  was  held  liable  to  pay 
the  per  centum  upon  the  earnings  of  the  line 
leased  and  operated  by  it 

In  State  v.  Union  Depot  Co.,  42  Minn.  142, 
43  N.  W.  840,  6  L.  R.  A.  234,  it  is  held  that 
taxes  paid  by  companies  which  own  all  the 
stock  and  use  the  terminal  facilities  consti- 
tutes payment  of  taxes  on  property  of  the 
Union  Depot  Company,  and  this  because  any 
other  holding  would  result  In  double  taxa- 
tion. 

The  court,  Mitchell,  J.,  says: 

"It  is  evident  from  this  statement  of  facts 
that  the  sole  and  only  function  performed  by 
the  defendant  corporation  is  to  furnish,  at  coat, 
a  union  depot  and  terminal  facilities  for  the 
common  use  of  these  different  railway  compa- 
nies, and  that  the  scheme  of  forming  a  corpora- 
tion for  that  purpose,  and  issuing  stock,  is  but 
a  more  convenient  and  economical  method  of 
boldioK  the  property  and  manaKinK  the  business 
than  it  would  be  to  bold  and  manage  it  as  ten- 
ants in  common.  It  is  also  apparent  that  what 
is  charged  the  railway  companies  and  received 
by  the  depot  company  for  these  terminal  facili- 
ties is  notbiuK  more  or  less  than  a  part  of  the 
expenses  of  the  former  in  transacting  their  rail- 
way business,  and  that  what  are  called  the 
'earnings'  of  the  depot  company  are  for  serv- 
ices for  which  the  railway  companies  charge 
their  patrons,  and  are  all  included  in  the  gross 
earnings  of  the  companies,  on  which  they  pay 
a  percentage  to  the  state.  To  collect  a  per- 
centage on  these  gross  earnings,  and  also  a 
percentage  on  the  gross  earnings  of  the  depot 
company,  would  be,  pro  tanto,  double  taxation 
of  the  same  thing.    Or  take  another  view  of  the 


case.  The  stock  of  the  Union  Depot  Company 
represents  and  is  the  exact  equivalent  of  all 
the  property  of  that  corporation.  It  is  held  by 
the  railway  companies,  under  legislative  au- 
thority, for  railroad  uses,  as  fully  as  would  be 
the  depot  itself  if  held  by  them  as  tenants  in 
common.  Hence  payment  of  the  required  per^ 
centage  on  the  gross  earnings  of  the  companies 
constitutes  payment  of  taxes  on  this  stock,  and 
consequently  on  the  property  which  it  repre- 
sents, and  to  tax  the  stodi  in  the  hands  of  the 
stockholders,  and  then  tax  the  property  which, 
it  represents  against  the  corporation,  would 
clearly  be  illegal  or  double  taxation.  The  iden- 
tity of  the  property  taxed  is  not  affected  by  the 
fact  that  in  the  one  case  the  tax  is  paid  by  the 
stockholder  and  in  the  other  by  the  corporation. 
The  thing  taxed  is  still  the  same.  Com'rg  of 
Rice  Co.  V.  Citizens'  Nat  Bank,  23  Minn.  280; 
Parrinston  v.  Tennessee,  95  U.  S.  679  [24  Xj. 
Ed.  558].  If,  in  the  present  case,  the  taxes  al- 
ready collected  from  the  railway  companies, 
and  those  now  sought  to  be  collected  from  the 
depot  company,  were  both  the  ordinary  form  of 
taxation,  the  fact  of  double  taxation  would  be 
very  apparent;  but  it  is  none  the  less  double 
because  in  both  cases  the  taxes  are  in  the  com- 
muted form.  Neither  has  the  daim  of  the  state 
in  this  case  any  equities.  If  the  railway  compa- 
nies had  owned  and  used  this  depot  as  tenants 
in  common,  the  percentage  on  their  gross  earn- 
ings payable  to  the  state  would  have  been  the 
same  as  now.  and  yet  that  percentage  would 
have  paid  the  taxes  on  the  depot  the  same  as 
on  any  other  property  held  and  used  by  them 
for  railway  purposes.  We  cannot  see  what 
difference  it  can  make  whether  they  hold  the 
depot  property  as  tenants  in  common,  or  put  it 
in  the  name  of  a  trustee  to  hold  and  manage  for 
their  common  use,  or,  as  in  this  case,  organize 
a  corporation  for  the  same  purpose,  as  a  more 
economical  and  convenient  method  of  holding 
the  property,  managing  the  bnsiness,  and  appor- 
tioning the  expenses  among  themselves.  The 
state  plants  itself  on  the  technical  ground  that 
defendant  is  a  separate  and  independent  legal 
entity,  and  that  we  have  no  right  to  consider 
the  functions  which  it  performs,  or  the  relations 
which  it  bears  to  the  railway  companies  who 
own  its  stock  and  use  its  depot  We  think  this 
is  too  narrow  and  technical  a  view  of  the  case. 
When  evasions  have  been  resorted  to  by  rail- 
way companies  or  others  to  escape  taxation,  we 
have  unhesitatingly  looked  through  the  external 
form  or  dress  to  the  substance  of  the  transac- 
tion, and  the  same  rule  should  be  applied 
against  the  state.  By  receipt  of  the  percentage 
on  the  gross  earnings  of  all  the  railway  compa- 
nies who  use  the  property  of  the  depot  compa- 
ny, and  who  own  all  its  stock,  the  state  has 
received  its  tax  once  upon  all  the  corporate 
property  of  the  defendant  and  to  tax  it  again 
by  a  tax  against  the  depot  company  would  be 
illegal  double  taxation." 

This  doctrine  is  adhered  to  In  State  v.  M. 
&  1.  Ry.  Co.,  106  Minn.  176,  118  N.  W.  679, 
1007, 16  Ann.  Cas.  426,  and  is  the  settled  law 
in  this  state. 

[3]  3.  What  has  been  said  relative  to  mon- 
eys received  by  defendant  for  handling 
freight  for  other  railway  companies  through 
its  freight  depots  and  warehomses  applies 
with  equal  force  to  moneys  received  by  it 
under  its  contract  with  the  boat  companies. 
The  defendant  in  hiring  the  men  to  do  the 
work,  really  acted  for  the  boat  companies. 
It  paid  for  the  actual  cost  of  the  work,  made 
no  profit,  and  received  back  from  the  boat 
companies  only  what  it  expended. 

It  merely  undertook,  for  the  convenience  of 
all  parties,  to  perform  for  the  boat  compa- 
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Tiles  ct  actaal  eost  a  dnty  which  the  boat  com- 
panies owed  to  shippers  growing  out  of  the 
operation,  not  of  the  railroad,  but  of  the  ves- 
sels. Defendant  was  really  acting  as  the  hir- 
ing and  disbursing  agent  for  that  part  of 
the  work  which  It  was  the  duty  of  the  boat 
companies  to  perform,  so  that,  in  the  ab- 
sence of  fraud,  subterfuge,  or  evasion  of  the 
obligations  of  the  parties  to  the  state  or  to 
the  public,  as  already  stated,  tne  moneys  re- 
ceived in  reimbursement  for  the  actual  cost 
of  the  work,  with  no  intention  of  making  a 
profit,  are  not  subject  to  the  gross  earnings 
tax.  State  t.  M.  &  I.  Ry.  Co.,  supra. 
Judgment  affirmed. 


AJTDEBSON  t.  ROTAIj  I/BAGUB. 
(No.  19373  [248].) 

(Supreme  Court  of  Minnesota.    July  16,  1915.) 

(SvOabiu  It  tX»  Oimrt.) 

1.  Insuhanck  ®=»712— Fbatebnai,  Benefit 
Cebtificatb— What  IjAW  Goveeits. 

In  this  action  upon  a  certificate  issued  by 
a  fraternal  benefit  society  organized  under  the 
statute  of  Illinois,  we  assume,  for  the  pur- 
poses of  this  case,  that  the  laws  of  that  state 
govern  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |i  173-175,  298,  1934;  Dec.  Dig. 
<S=>712.] 

2.  Inbttsancs     9s>770— PrauinTED    Benxfi- 

CIABIES— MeHBEBS      OF      HOUSEHOLD — STEP- 
DAUGUTEB    OF    INSURED. 

The  deceased  member  was  the  stepfather 
of  plaintiff,  the  designated  beneficiary.  They 
were  members  of  the  game  household,  when  the 
certificate  issued  and  at  the  time  of  the  mem- 
ber's death,  and  he  bad  voluntarily  assumed  to 
contribute  to  the  support  of  the  household.  It 
is  Keld  that  plaintiff  was  a  proper  beneficiary, 
as  one  of  the  family  of  the  deceased  member 
and  within  the  class  of  permitted  beneficiaries 
under  the  Illinois  statute. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §|  1933,  1937;   Dec.  Dig.  «=9770.] 

8.  Insubancb  <g=»726,  771,  784— By-Laws— 
Construction— t'ERMtrTED  Beneficiabies 
— RionT  TO  Object — Estoppel. 

Defendant's  by-law  is  not  more  restrictive 
than  the  statute,  and,  given  a  liberal  construc- 
tion, its  desi^rnation  of  an  adopted  child  as  a 
£  roper  beneficiary  embraces  a  stepdaughter  who 
I  of  the  same  household  with  the  member. 
But,  even  were  it  held  restrictive,  the  evidence 
■bows  the  by-law  to  have  been  waived  and  de- 
fendant estopped  from  asserting  that  it  ex- 
cludes plaintiff. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  1870-1872,  1935,  1987,  1960- 
1954;   Dec.  Dig.  «=»726.  771,  784.] 

4.  Appeal  and  Ebrob  «=»1050,  1064— Habu- 

LE8S    ErBOB— EJVIDENCE — INSTBUCTIONS. 

The  evidence  being  conclusive  that  plaintiff 
was  a  proper  beneficiary  when  the  member 
died,  the  issue  of  dependency  became  immate- 
rial, and  errors  assigned  upon  the  reception  of 
testimony  and  the  instructions  of  the  court 
upon  such  issuer  even  if  well  founded,  are  with- 
out prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent.  Dig.  S$  1068,  1069,  4153-1157,  4166, 
4219,  4221-^24;  Dec.  Dig.  «=3l050, 1064.] 


(Additional  SyVahu*  hy  Bditoridl  Staff.) 
5.  Insurance    ®=3770— Permitted     Bbnbfi- 

ciABiEB— "Family"— Stepchildben. 

The  term  "family,"  as  used  in  the  Illinois 
statute  (Laws  1833,  p.  130,  i  1),  providing 
that  "payments  of  death  benefits  shall  only  be 
paid  to  the  families  *  •  *  of  *  *  •  the 
member,"  should  not  receive  a  restrictive  con- 
struction, and  may  include  stepchildren. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  fS  1933,  1937;    Dec.  Dig.  <g=»770. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Family.] 

Appeal  from  District  Court,  St.  Louis 
County;   J.  D.  Ensign,  Judge. 

Action  by  Jessie  Isadore  Anderson  against 
the  Royal  League.  Verdict  for  plaintiff. 
From  denial  of  an  alternative  motion  for 
judgment  notwithstanding  the  verdict  or  for 
a  new  trial,  defendant  appeals.    Affirmed. 

George  W.  Miller  and  John  H.  Norton,  both 
of  Duluth,  for  appellant.  Andrew  Nelson  and 
Geo.  B.  SJoselius,  both  o£  Duluth,  for  re- 
spondent. 

HOLT,  J.  '  When  plaintUI  was  six  years 
old,  her  mother,  a  vrldow,  married  Robert 
Whidden.  One  older  and  one  younger  sis- 
ter also  became  members  of  Wbidden's  house- 
hold. He  supported  and  educated  his  stei>- 
daughters  until  they  married,  and  both  be- 
fore and  since  their  marriage  has  treated 
them  as  tf  they  had  been  his  natural  chil- 
dren. They  in  tutn  have  regarded  him  as  a 
father.  Plaintiff  went  by  bis  name  before 
becoming  Mrs.  Anderson.  During  the  great- 
er part  of  her  16  years  of  married  life  she 
lived  near  her  mother  and  Mr.  WhIdden. 
The  intercourse  between  the  two  famiUee 
was  characterized  with  that  intimacy  and 
helpfulness  which  is  common  between  par- 
ents and  children.  In  1906  Mr.  Whidden  be- 
came a  member  of  the  defendant,  a  frater- 
nal benefit  association  incorporated  under 
the  laws  of  Illinois  and  duly  authorized  to 
do  business  In  this  state.  His  beneficiary 
was  his  wife.  She  died  within  a  year. 
Thereupon  a  new  certificate  was  issued,  nam- 
ing Ills  oldest  stepdaughter,  Mrs.  Wheeler, 
beneficiary.  He  lived  with  her  for  a  year, 
but  he  did  not  seem  to  be  )M>ngenial  to  Mr. 
Wheeler.  And  in  1909  Whidden  brought  his 
belongings  to  plaintiff's  house  in  Duluth, 
and  until  bis  death  msjde  his  home  with  the 
Andersons.  His  work,  however,  as  cook  in 
the  lumber  camps,  took  him  out  of  the  city 
for  about  nine  months  in  the  year.  When 
he  took  up  his  home  with  plaintiff,  he  again 
changed  his  certificate,  making  her  the  bene- 
ficiary. Instead  of  Mrs.  Wheelter,  so  that 
therein  the  Insurance  is  payable  to  "Jessie 
Isadore  Anderson,  stepdaughter,  dependent." 
The  organizer  and  general  agent  of  defend- 
ant, by  whose  assistance  the  change  was  ef- 
fected, knew  the  situation  between  the  in- 
sured and  the  beneficiary.  Whidden,  while 
stajing  with  plaintiff,  never  paid  board ;  but 
he  at  times  bought  groceries  for  the  house- 
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bold,  gave  plaintiff  money  occasionally,  help- 
ed her  and  her  husband  to  meet  payments 
upon  the  home  they  bought,  and  paid  some 
local  assessments  they  were  unable  to  pay. 
He  also  helped  to  pay  for  installing  mod- 
ern conveniences  in  the  house,  since,  as  he 
said,  he  was  making  his  home  with  them, 
and  would  get  the  benefit  of  the  conven- 
iences. He  contributed  thus  about  ?>600  dur- 
ing the  last  three  years  of  his  life.  His 
death  occurred  In  November,  1914,  while  a 
member  of  defendant  in  good  standing.  The 
defendant  admits  liability  on  the  certificate, 
but  contends  that  plaintiff  is  not  a  lawful 
beneficiary,  and  that  the  insnrance  must  go 
to  Whidden's  brothers  and  sisters,  his  sole 
heirs;  he  having  no  children.  The  court 
submitted  the  issues  to  the  jury,  and  a  ver- 
dict for  plaintiff  was  returned.  Defendant 
appeals  from  the  order  denying  its  alterna- 
tive motion  for  Judgment  notwithstanding 
the  verdict  or  a  new  trial. 

[1]  The  defendant  Insists  that  the  con- 
tract Is  an  Illinois  contract  and  must  be 
construed  In  accord  with  the  statutes  and 
decisions  of  that  state.  Plaintiff  claims  it 
to  be  a  Minnesota  contract,  and  Coverdale 
V.  Royal  Arcanum,  193  111.  01,  61  N.  E.  915, 
seems  so  to  hold.  For  the  purposes  of  this 
decision  we  may  accept  defendant's  position 
as   correct     Royal  Arcanum  v.   Green,  237 

U.   S.  631,   86  Sup.  Ct.  724,  59  L.   Ed.  . 

The  statute  of  Illinois  under  which  defend- 
ant is  Incorporated  provides : 

"Payment  of  death  benefits  shall  only  be 
made  to  the  families,  heirs,  blood  relations,  af- 
fianced husband  or  affianced  wife  of,  or  to  per- 
sons dependent  upon,  the  member."  Laws  lU. 
1893,  p.  130,  {  1. 

The  by-law  of  defendant  reads : 
"A  benefit  certificate  may  be  payable  only  to 
one  or  more  persons  bearing  the  relationship 
to  the  member  of  wife,  child,  adopted  child, 
father,  mother,  adopting  parent,  brother,  sister, 
afliaDced  wife,  nncle,  aunt,  niece,  nephew, 
grandparent  or  grandchild,  In  whicn  claps  of 
beneficiaries  no  proof  of  dependency  shall  be 
required." 

Another  by-law  Is: 

"No  benefits  shall  be  payable  to  any  person 
upon  the  ground  of  dependency  alone,  unless 
the  dependency  exists  at  the  time  of  the  mem- 
ber's death,  and  satisfactory  proof  of  such  de- 
pendency shall  be  furnished  in  writing  to  the 
Supreme  Archon.  It  at  the  time  of  the  mem- 
ber's death  the  dependency  has  ceased,  then 
such  benefit  shall  be  paid  to  the  heirs  of  the 
member." 

[2]  The  first  contention  of  defendant  Is 
that  under  the  statute  quoted  plaintiff  was 
Ineligible  as  beneficiary  except  as  a  depend- 
ent. To  this  we  cannot  assent  We  think 
she  and  Whidden  were  members  of  the  same 
family  and  as  such  she  was  a  proper  bene- 
ficiary. It  must  be  conceded  that  the  bene- 
ficiary fund  cannot  be  paid  to  persons  not 
coming  within  the  classes  designated  in  the 
law  under  which  defendant  is  organized. 
"The  corporation  has  no  authority  to  create 
a  fund  for  other  persons  than  the  classes 
specified  In  the  law,  nor  can  a  member  di- 


rect the  fund  to  be  paid  to  a  person  outside 
of  such  classes."  Alexander  v.  Parker,  14-t 
lU.  355,  33  N.  E.  183,  19  L.  R.  A.  187.  Of 
course,  when  plaintiff  as  a  child  was  receiv- 
ed into  Whidden's  household  there  could  not 
have  been  any  doubt  about  her  then  being 
a  lawful  beneficiary.  It  is  not  enough  that 
she  once  was  a  member  of  his  family;  she 
must  have  been  such,  not  only  when  the  cer- 
tificate issued,  but  also  at  the  time  of  his 
death.  Baldwin  v.  Begley,  185  111.  180,  56 
N.  E.  1065;  Murphy  v.  Nowak,  223  lU.  301, 
79  N.  E.  112,  7  L.  R.  A.  (S.  S.)  393 ;  Royal 
Arcanum  v.  McKnlght,  2^8  111.  349,  87  N.  EL 
299;  Tyler  v.  Odd  FeUows*  Mut  Belief 
Ass'n,  145  Mass.  134,  18  N.  B.  860. 

[S,  S]  We  think  the  evidence  condasive 
that  at  Whidden's  death  he  and  plaintiff 
were  members  of  one  family  in  the  restrict- 
ed sense  of  being  related  by  affinity,  having 
the  same  home,  and  constituting  one  house- 
hold to  the  support  of  which  he  considered 
himself  obligated.  They  were  such  when 
plaintiff  was  made  beneficiary.  He  had  bis 
bed  and  effects  in  plaintiff's  home,  and  liv- 
ed there  as  a  member  of  the  family,  paying 
no  board,  but  contributing  liberally  to  the 
household.  True,  a  few  months  before  his 
death  he  went  on  a  visit  to  his  yotmgest 
stepchild,  and,  finding  her  in  great  need  of 
assistance,  remained  to  help  until  death  over- 
took him.  But  the  relation  he  had  estab- 
lished and  maintained  as  a  member  of  plain- 
tifTs  family  was  not  changed  by  the  tempo- 
rary stay  with  his  other  stepchild.  The 
term  "family,"  as  used  in  statutes  or  char- 
ters relating  to  who  may  become  benefici- 
aries in  associations  Uke  defendant,  is  not 
to  receive  a  restrictive  construction.  It  may 
include  stepchildren.  Tepper  v.  Royal  Ar- 
canum, 61  N.  J.  Eq.  638,  47  Ati.  460,  88  Am. 
St  Rep.  449.  In  Norwegian  Old  People's 
Home  Society  v.  Wilson,  176  IlL  94,  62  K. 
E.  41,  a  brother  residing  with  the  member, 
as  well  as  a  daughter  not  so  residing,  were 
held  to  be  of  the  "Immediate  family."  Con- 
struing the  statute  here  under  consideration, 
a  stepmother  was  held  to  come  within  the 
designation  of  family  of  the  assured,  al- 
though she  never  lived  in  the  same  home. 
Faxon  v.  Grand  Lodge,  87  111.  App.  262. 
Peterson  v.  Nat  Council  (Mo.  App.)  175  S. 
W.  284,  held  one  a  member  of  the  family, 
although  not  related,  and  whose  residence 
with  the  beneficiary  was  no  more  stable  than 
was  that  of  Whidden  with  plaintiff. 

The  law  is  well  settled  that  while  a  bene- 
ficial fraternal  society  may  not  extend  its 
benefidary  classes  beyond  the  statutory  limi- 
tation, it  may  by  Its  articles  of  incorporation 
or  by-laws  restrict  the  same.  Norwegian 
Old  People's  Home  Society  v.  Wilson,  supra ; 
National  Union  v.  Keefe,  263  lU.  453,  105  N. 
E.  319.  Does  the  by-law  of  defendant  here 
set  out  exclude  the  designation  of  plaintiff : 
she  and  the  insured  being  members  of  the 
same  family?  We  do  not  think  it  intended 
as  restrictive,  but  rather  as  descriptive  of 
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those  of  tbe  "family"  who  might  be  named 
benefldarles  of  a  member.  The  by-law  pro- 
vides that  an  adopted  child  may  be  such. 
This  by-law  should  receive  a  liberal  con- 
struction, so  as  to  aid  the  benevolent  pur- 
poses for  which  defendant  exists.  Am.  Le- 
gion of  Honor  v.  Perry,  140  Mass.  580,  5  N. 
E.  634.  In  Renner  v.  Supreme  Lodge,  80 
"Wis.  401,  62  N.  W.  80,  after  stating  this  to 
be  the  rule,  the  court  proceeds : 

"It  is  said  that  a  leading  purpose  of  the  de- 
fendant's existence,  as  expressed  in  its  char- 
ter, is  'to  assist  and  give  pecuniary  aid  to  the 
widows  and  orphans  of  deceased  members.' 
There  is  no  question  that  the  persons  named  in 
the  beneficiary  certificate  are  the  identical  per- 
sons whom  the  member  who  paid  the  money 
wished  to  have  the  benefit.  If,  tbep,  upon  fair 
principles  of  interpretation,  it  appears  that 
those  beneficiaries  are  fairly  included  in  the 
class  of  persons  designated  as  'orphans  of  the 
deceased,'  then  all  Question  of  the»  correctness 
of  the  judgment  of  the  trial  court  disappears. 
Kow,  It  seems  clear  that  if  Josefa  Yotapek 
was,  in  a  legal  sense,  the  child  of  John  Renner 
in  his  lifetime,  then  she  was  his  'orphan'  after 
his  decease.  It  is  quite  clear  that,  in  a  legal 
sense,  sue  was  his  child  during  his  lifetime. 
She  was  Us  wife's  daughter,  his  stepdauj^ter." 
Simcoke  v.  Grand  Lodge,  84  Iowa,  383,  51 
N.  W.  8,  16  L.  R.  A.  114. 

Adopted  child  does  not  always  mean  one 
adopted  or  made  heir  through  statutory  pro- 
ceedings. The  dictionary  definition  of 
"adopt"  may  well  be  applied  to  the  recep- 
tion of  plaintUt  Into  the  Insured's  family 
and  of  blm  Into-  hers  subsequently,  especially 
in  view  of  their  relation  by  marriage. 

Again,  assuming  the  by-law  to  be  more  re- 
strictive than  the  statute,  there  Is  good  rea- 
son for  holding  that  defendant  Is  estopped 
from  asserting  that  the  by-law  excludes 
plaintiff,  or,  In  other  words,  the  by-law  has 
been  waived  If  It  ever  wds  Intended  to  ex- 
clude such  as  she.  A  by-law  may  be  waiv- 
ed. In  Bush  V.  Modern  Woodmen  of  Am. 
(Iowa)  152  N.  W.  31,  It  Is  said: 

"It  is  almost  the  universal  holding  that  a 
society  of  this  kind  can  waive  the  enforcement 
of  a  requirement  emlx>died  in  the  by-law,  but 
it  is  elementary  that  a  corporation  such  as 
this  has  no  power  to  create  a  fund  for  persons 
other  than  the  class  specified  in  the  law  au- 
thorizing its  organisation  and  maintenance." 

Our  own  decisions  go  even  farther.  Han- 
son V.  Relief  Ass'n,  59  Minn.  123,  60  N.  W. 
1091;  Omber  v.  Grand  Lodge,  70  Minn.  58, 
81  N.  W.  743.  Defendant's  general  agent, 
who  assisted  Whldden  In  changing  the  cer- 
tificate so  as  to  designate  plaintiff  the  bene- 
ficiary, knew  the  exact  situation  between 
her  and  the  Insured.  The  relation  between 
the  two  never  changed  until  the  death  of 
the  insured.  And  the  defendant  for  more 
than  five  years,  with  full  knowledge  of  the 
facts  which  went  to  show  whether  or  not 
plaintiff  was  a  proper  beneficiary,  collected 
and  retained  the  assessments.  If  the  by- 
law did  exclude  plaintiff,  which  In  our  opin- 
ion It  did  not.  It  has  been  effectively  waived. 

[4]  The  conclusion  we  have  reached  on 
the  questions  thus  far  discussed  makes  It 
unnecessary  to  determine  the  one  of  depraid- 


ency,  for  the  by-law  provides  that,  where 
the  beneficiary  niamed  is  an  adopted  child, 
there  need  be  no  proof  of  dependency.  But 
we  may  say  In  passing  that,  under  such  de- 
cisions as  McCarthy  v.  New  England  Order 
of  Protection,  153  Mass.  314,  26  N.  E.  866, 
11  L.  R.  A  144,  25  Am.  St.  Rep.  637,  we 
think  the  evidence  ample  upon  that  proiwsl- 
tion,  and  the  assignments  of  error  relating 
to  Its  submission  to  the  Jury  without  ma- 
terial error.  We  think  the  jury  was  entitled 
to  the  whole  history  of  what  the  beneficiary 
and  the  Insured  had  been  to  each  other,  so 
as  to  determine  whether  or  not  there  exist- 
ed a  moral  and  equitable  obligation  upon  Mr. 
Whidden  to  help  support  plaintiff  at  the 
time  of  his  death.  She  certainly  needed  his 
aid. 

Some  cases  upon  which  defendant  places 
reliance  should  be  noted.  Royal  League  v. 
Shields,  251  lU.  250,  96  N.  E.  45,  86  L.  R.  A. 
(N.  S.)  208,  turned  entirely  upon  the  ques- 
tion ot  dependency.  The  designated  bene- 
ficiary was  not  related  by  blood  or  marriage 
to  the  Insured,  and  they  bad  never  been 
members  of  the  same  household.  Three 
judges  of  the  seven  thought  dependency  es- 
tablished. 

The  case  of  Murphy  v.  Nowak,  228  IlL  801, 
79  N.  B.  112,  7  L.  R.  A.  (N.  S.)  898,  turned 
upon  this  provision  of  the  society's  by-law: 

"No  benefit  shall  be  payable  to  any  person 
or  persons  of  class  2,  section  83,  unless  the 
dependency  therein  specified  to  be  shown  exists 
at  the  time  of  the  member's  death." 

The  beneficiary  came  under  said  class. 
The  Catholic  Order  of  Foresters,  the  society 
In  which  the  deceased  there  was  a  member, 
was  organized  "to  establish  a  widows'  and 
orphans'  fund  for  the  benefit  of  dependents 
of  deceased  members."    The  court  says: 

"From  this  language  it  would  seem  clear 
that  the  fund  was  only  to  be  paid  to  'depend- 
ents of  deceased  members;'  that  is,  to  a  bene- 
ficiary who  was  dependent  upon  the  member  at 
the  time  of  the  death  of  the  member." 

On  this  basis  the  designated  equitable 
beneficiary,  a  person  who  as  a  child  was 
taken  by  the  assured  from  an  orphan  asy- 
lum and  reared  by  him,  was  held  not  enti- 
tled to  take,  because  it  was  conceded  that 
for  years  she  had  not  been  a  dependent,  and 
the  by-law  in  force  specifically  provided  that, 
unless  dependent  at  the  time  of  the  death 
of  the  Insured,  the  fund  should  be  paid  to 
relatives  in  a  certain  order. 

In  Grlmme  v.  Grimme,  198  lU.  265,  64  N. 
E.  1088,  the  father  of  the.  insured  was  held 
Ineligible  under  the  applicable  Missouri  stat- 
ute under  which  ttie  charter  of  the  order 
provided  for  "the  relief  and  aid  of  the  fami- 
lies, widows,  orphans  or  other  dependents  of 
deceased  members,"  because  he  was  not  a 
dependent  nor  a  member  of  the  family — 
that  Is,  of  the  household — of  the  son.  The 
court  conceded  that,  bad  a  later  statute, 
worded  the  same  as  that  of  Illinois,  applied, 
the  father  would  have  been  a  proper  bene- 
ficiary. 
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In  Supreme  Commandeiy  of  the  Golden 
Cross  V.  Donaghey,  75  N.  H.  197,  72  AtL  419, 
the  court  says  of  the  insured: 

"His  status  was  either  that  of  a  boarder  or 
a  visitor  in  the  family  of  a  friend,  none  of 
whose  members  were  relatives  of  his  and  none 
of  whom  were  dependent  upon  him.'' 

The  court  in  Supreme  Order  of  Mutual 
Protection  y.  Dewey,  142  Mleh.  666,  106  N. 
W.  140,  3  L.  K.  A.  (N.  S.)  334,  113  Am.  St 
Rep.  596,  7  Ann.  Cas.  681,  after  stating  that 
the  term  "family,"  in  statutes  relating  to 
beneficiaries  of  members  in  fraternal  asso- 
ciations, tias  received  a  flexible  construc- 
tion, says: 

"But  it  would  be  going  to  an  unwarrantable 
extreme  to  hold  that  a  relative  by  marriage 
becomes  a  member  of  the  family  when  not  a 
member  of  the  household  nor  maintaining  the 
usual  family  relations." 

Under  that  proposition  the  beneficiary  was 
held  not  a  member  of  the  Insured's  family, 
either  when  designated  a  beneficiary  or 
when  the  insured  died,  hence  not  entitled  to 
the  fund. 

As  before  stated,  the  beneficiary  was  the 
stepdaughter,  and  the  evidence  is  conclusive 
that  the  insured  not  only  became  a  member 
of  the  household,  but  deemed  it  his  duty  to 
provide  for  the  family  and  did  so  to  the  ex- 
tent of  his  ability.  And  using  the  language 
of  the  court  in  Bush  t.  Modem  Woodmen  of 
America,  supra : 

"She  now  claims  it  under  the  designation 
given  by  Mr.  Bean  [Whidden].  Her  identity 
has  been  established  as  the  person  to  whom 
Bean  [Whidden]  desired  this  payment  to  be 
made.  She  does  not  admit  that  she  is  not  a 
dependent.  She  is  not  seeking  to  recover  un- 
der some  other  designation  than  that  named  in 
the  certificate.  The  burden,  therefore,  is  on 
the  association  to  show,  and  on  those  who  seek 
to  defeat  her  right  to  establish,  by  preponder- 
ance of  the  evidence,  that  she  is  not  what  she 
claims  to  be,  that  she  is  not  what  the  certificate 
desi^ates  her  to  be,  that  she  ia  not  entitled  to 
receive  the  fund." 

We  think,  under  any  proper  view  of  the 
evidence,  plaintiff  was  entitled  to  recover. 
Afilrmed. 


O'NEIL  V.  POTTS  (two  easei^. 
(No.  19268  [184].) 

(Supreme  Court  of  Minnesota.    July  16,  1615.^ 

(Syllabua  by  the  Covrt.) 

1.  Evidence  <g=»359— Witnessbs  «=>252  — 
Photoobaphs — Probative  Eex^ot. 

Strasser  v.  Stabeclc.  112  Minn.  90,  127 
N.  W.  384,  followed  to  the  effect  thot  a  photo- 
graph will  be  admitted,  when  properly  verified, 
to  illttstrate  or  express  the  testimony  of  a  com- 
petent witness,  but  it  is  not  original  evidence. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.DifT.  §§  1509-1512:  DccDig.  <S=>359:  Wit- 
nesses, Cent.Dig.8i  866,867;  Dee.Dig.  ©=252.] 

2.  Appeal  and  Errob  ©=1050 — Hiouwats 
€=>184— Automobile  Accident— Custom — 
Obdinaby  Case. 

The  admis.sion  of  evidence  tending  to  show 
a  practice  amonjg  automobile  drivers  of  signal- 
ing to  cars  behind  them  l>efore  stopping,  heii 


not  prejudicial  error.  Failure  to  conform  to 
the  practice  was  merely  evidence  tending  to 
show  want  of  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  1068,  1069,  4153-4157, 
4186;  Dec.  Dig.  (S=>1050;  Highways,  Cent. 
Dig.  §§  471-i74;  Dec.  Dig.  «=>184.] 

Appeal  from  District  Court,  Bamsey  Coun- 
ty; Albert  Johnson,  Judge. 

Actions  by  Albert  O'Neil  and  Bose  O'NeU 
against  Charles  P.  Potts.  From  denial  of 
motions  for  new  trial,  plaintiffs  appeaL  Af- 
firmed. 

Durment,  Moore  &  Oppenheimer,  of  SL 
Paul,  for  appellants.  O'Brien,  Soung  & 
Stone,  of  St  Paul,  for  respondent 

SCHALLER,  J.  On  October  12,  1913,  de- 
fendant was  driving  his  auto,  containing  his 
wife,  another  lady,  and  one  Gnstafson,  along 
Minnehaha  Parkway.  PlaintifT  Bose  O'Neil 
was  driving  a  car  in  the  same  direction. 
She  passed  defendant  turned  into  the  road 
in  front  of  him  and,  without  warning,  stop- 
ped her  car.  Defendant's  car  struck  the  rear 
of  the  O'Neil  car,  damaging  It  somewhat  and 
causing  the  injuries  to  plaintiff  Bose  O'Neil, 
complained  of. 

The  complaint  alleged  negUgence;  the  an- 
swer denied  this,  and  set  up  contributory  neg- 
ligence. 

The  cases  were  tried  togeth^,  and  in  ea<A 
case  a  verdict  was  rendered  for  defendant 
PlaintifT  in  each  case  moved  for  a  new  trial 
and  appeals  from  the  order  denying  the  same. 

The  assignments  of  error  present  two  prin- 
cipal questions:  (a)  That  two  photographs 
were  Improperly  admitted  in  evidence;  (b) 
that  evidence  tending  to  prove  a  certain  cus- 
tom of  the  road  was  erroneously  rec^ved. 

[1]  1.  "A  photograph,  like  a  map  or  dia- 
gram. Is  merely  a  witness'  pictured  expres- 
sion of  the  data  observed  by  him  and  therein 
communicated  to  the  tribunal  more  accurately 
than  by  words.  Its  use  for  this  purpose  is 
sanctioned  beyond  question."  1  Wlgmore^ 
Ev.  §  792. 

"The  rule  governing  the  admission  in  evi- 
dence of  an  unofficial  map,  plat  model,  or 
photograph  Is  well  settled.  They  are  ad- 
mitted, when  properly  verified,  to  illustrate 
or  express  the  testimony  of  a  competent 
witness,  but  are  not  original  evidence.  State 
V.  Shevlin-Oarpenter  Co.,  06  Minn.  217,  68  N. 
W.  973 ;  Hall  v.  Conn.  Mutual  Life  Ins.  Co, 
76  Minn.  401,  79  N.  W.  497;  Stewart  v.  St 
Paul  aty  By.  Co.,  78  Minn.  UO,  80  N.  W. 
855.  'The  use  of  maps  *  *  *  as  testi- 
mony to  the  objects  represented  rests  funda- 
mentally on  the  theory  that  they  are  the  pic- 
torial communications  of  a  qualified  witne^ss, 
who  uses  this  method  of  communication,  in- 
stead of  or  In  addition  to  some  other  meth- 
od. It  follows,  then,  that  the  map  •  •  • 
must  fli'st  to  be  admissible,  be  made  a  part 
of  some  qualified  person's  testimony.    Some 
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one  most  stand  tarOx  as  ito  testimonial  spon- 
sor; in  otber  words,  it  must  be  verlfled.' 
1  Wigmore,  Br.  {  783.  Wbere,  in  soch  cases, 
there  Is  evidence  fairly  tending  to  establisb 
such  verification,  the  sufficiency  of  the  evi- 
dence is  a  question  addressed  to  the  discre- 
tion of  the  trial  Judge,  and  his  decision  will 
not  be  reversed,  except  for  an  abuse  of  the 
discretion."  Strasser  v.  Stabeck,  112  Minn. 
90, 127  N.  W.  384. 

"Was  it  for  the  court  to  say  that  the  photo- 
graphs were  not  true  representations,  or 
that  they  were  misleading?  The  jAiotog- 
rapher  was  called  as  a  witness,  and  testified 
that  the  photograi^s  were  correct  repreeen- 
tations,  after  lyisklng  dne  allowance  for  the 
enlargement  of  objects  close  to  the  lens.  We 
think  that  it  was  for  the  Jury  and  not  for 
the  court  to  say  whether  the  photographs 
lied.  Just  as  it  was  for  the  Jury  and  not  for 
the  court  to  decide  up<m  the  credibility  of 
any  witness,  We  concur  la  the  statement 
made  by  Professor  Wigmore  on  the  subject 
1  Wigmore,  Ev.  {  792."  Mitten  v.  CargUl 
Elev.  Co.,  124  Minn.  65,  144  N.  W.  434. 

The  phLintlfT  testified,  in  relation  to  the 
photograph  (Exhibit  1),  that  he  was  present 
when  it  was  tak^i,  that  It  Is  a  correct  photo- 
graph of  the  road  at  the  place  where  the  ac- 
cident happened,  that  it  was  taken  about  11 
months  after  the  accident,  that  the  conditions 
were  the  same  except  that  a  certain  house 
and  the  walk  leading  to  it  had  been  built 
since  the  accident,  that  the  car  shown  in  the 
idiotograph  was  his  car,  that  it  was  placed 
as  nearly  as  his  recollection  would  then  serve 
at  the  iwlnt  where  Mrs.  O'Nell's  car  was  at 
the  time  of  the  accident,  that  the  photo- 
graph represented  correctly  the  road  condi- 
tions at  that  i>olnt  except  that  the  photo- 
graph showed  the  road  light  and  that  the 
road  is  really  darker,  an  oiled  road,  and  that 
the  photograph  was  not  taken  at  his  request 
or  under  his  Instructions.  It  also  appeared 
that  the  photograph  was  taken  under  the  di- 
rection of  defendant's  counsel. 

Objection  was  made  to  the  admisslcHi  of 
the  photograph  that  it  was  too  remote.  The 
coort  did  not  rule  upon  the  objection,  but 
BU^rested  that  it  would  have  to  be  shown 
that  the  conditions  were  the  same  when  the 
picture  was  taken  as  they  were  at  the  time 
of  the  collision. 

Testimony  was  then  offered  tending  to 
show  that  conditions  had  not  changed  except 
as  to  the  house  and  walk.  The  offer  was 
then  submitted,  and  the  court  received  the 
exhibit  in  evidence. 

Thereupon  plaintiff  cross-examined  the  wit- 
ness who  testified  that  he  absolutely  knew 
that  the  roadway  was  In  the  same  condition 
as  at  the  time  of  the  accident,  that  the  photo- 
graph did  not  show  passing  vehicles,  and 
that  the  house  and  sidewalk  had  been  built 
since  the  accident. 

Objection  was  again  made  that  it  was  too 
remote  and  not  the  same  condition.  The 
court  reodved  the  exhibit 


On  re-dlrect  examinatioD,  another  photo- 
graph showing  the  same  road  and  two  auto- 
mobiles was  produced  and  offered  In  evi- 
dence, it  having  been  shown  that  plaintifT's 
car  shown  therein  was  In  the  same  position 
as  In  Exhibit  1  and  that  the  other  car  shown 
was  coming  from  the  west,  that  the  roadway 
shown  was  in  the  same  condition  as  to  width 
as  it  was  at  the  time  of  the  accident,  and  that 
Exhibit  2  showed  the  location  of  the  accident. 

On  cross-examination  by  plaintiff,  defend- 
ant was  asked,  "What  was  the  purpose  of 
taking  this  last  picture?"  (Exhibit  2) ;  and 
after  argument  the  witness  answered,  "To 
place  the  machines  relatlTely  about  wbere 
we  thought  they  were." 

Defendant's  counsel  stated  that  Bxhibit  2 
was  taken  "to  show  not  merely  the  road,  but 
to  show  how  two  machines  will  occupy  the 
road — ^to  show  to  what  extent  two  machines 
alone  will  occupy  the  road." 

Objection  was  renewed  to  the  photograi* 
as  unwarranted,  too  remote,  not  fairly  show- 
ing the  situation  at  the  time,  and  without 
foundation.  Further  testimony  was  taken 
tending  to  show  that  tbe  traveled  roadway 
was  the  same  width  for  some  distance  and 
that  both  photographs  showed  the  place 
where  defendant's  machine  was  at  the  time 
of  the  accident  The  offer  of  Exhibit  2  in 
evidence  was  then  submitted.  The  court  ad- 
mitted it,  saying:  "It  wiU  be  rec^ved  for 
what  it  is  worth." 

Nothing  further  appears  to  the  record  to 
relation  to  the  photographs.  The  court  gave 
no  special  instruction  in  bis  charge  to  the 
Jury  on  the  subject  of  the  value  of  these 
photographs  as  evidence,  nor  was  any  Instruc- 
tion of  the  kind  asked  for.  With  the  evidence 
in  this  condition  and  under  these  circum- 
stances, we  cannot  say  that  the  admission  of 
the  exhibits  in  evidence  was  prejudicial  error. 

[2]  2.  The  other  assignments  present  the 
question  whether  or  not  the  admission  of  evi- 
dence of  a  practice,  said  to  obtain  among 
automobile  drivers,  of  signaling  to  cars  be- 
hind them  before  stopping  was  error.  One 
witness  testified  that  during  several  years 
past  he  bed  traversed  the  parkways  and 
streets  of  the  clUes  of  St  Paul  and  Minneap- 
olis continuously  in  automobiles,  and  that  be 
knew  there  was  a  custom  among  automobile 
drivers,  well  understood  and  practiced  by 
them,  of  giving  a  warning  signal  if  tbey 
wanted  to  stop  on  the  road  or  the  side  of 
the  street,  on  which  tbey  were  driving.  The 
question  was  asked:  "What  Is  that  custom?" 
Upon  this,  objection  was  made  that  the  evi- 
dence was  immaterial.  Irrelevant,  lncomx>e- 
tent,  and  no  foundation  laid.  After  some 
argument  the  court,  before  ruling  on  the  ques- 
tion, allowed  counsel  to  examine  the  witness 
as  to  the  existence  of  the  custom,  stating 
that  the  foundation  laid  was,  in  the  court's 
opinion,  not  sufficient  Then  followed  further 
preliminary  questions.  The  court  finally  ad- 
mitted the  testimony,  which  was  to  the  ef- 
fect that  such  a  custom  was  understood  and 
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practiced  by  antomoblle  drivers,  the  testimo- 
ny being  tbat  the  driver  held  out  bis  arm 
to  the  right  aide  or  the  left  side,  whichever 
side  he  was  driving  from  and  that  is  done 
"quite  a  little  distance  before  you  want  to 
stop,  if  you  are  going  to  do  any  stopping." 

It  further  appears  that  plaintiff  Mrs.  O'Neil, 
who  was  driving  the  damaged  car,  testified 
that  she  knew  it  to  be  &  custom  of  the  road 
to  bold  out  the  hand  as  a  warning  to  people 
coming  from  behind  in  qase  she  desired  to 
turn  off  onto  a  crossroad.  She  also  testified, 
in  answer  to  the  questlcm  as  to  whether  or 
not  she  held  out  her  hand  as  a  signal  to  any 
one  who  might  be  coming  behind  her,  that: 
"I  don't  always  put  my  hand  out  on  the  drive 
when  I  stop  that  way." 

This  evidence  of  the  custom  does  not  ai>- 
pear  to  have  been  ofFered  to  show  that  driv- 
ers of  automobiles  were  bound  by  the  prac- 
tice. Defendant  insisted  that  it  was  proof  of 
what  the  ordinary  driver  does  under  like  cir- 
cumstances, that  It  was  evidence  to  go  to 
the  Jury  on  the  issue  of  negligence,  and  that 
it  bore  on  the  question  as  to  whether  or  not 
plalntifT  Mr&  O'Neil  or  the  defendant  or  both 
had  failed  to  exercise  due  care  in  driving 
their  automobiles. 

Hie  foundation  laid  and  the  proof  of  the 
custom  were  nc^  in  highest  degree  satisfac- 
tory, but  we  cannot  say  that  there  was 
not  some  evidence  tending  to  show  the  cus- 
tom or  usual  practice.  The  court  admitted 
the  testimony  as  bearing  upon  the  question  of 
ordinary  care.  The  case  was  submitted  to 
the  Jury  under  proper  instructions.  The 
court  charged  that: 

"It  is  a  question  for  the  jury  to  determine 
whether,  in  the  exercise  of  care  and  prudeuce, 
the  plaintiff  should  have  given  any  warning, 
or  could  have  given  any  warning,  or  whether 
there  was  anything  further  she  could  have  done 
to  prevent  the  collision  which  she  did  not  do. 
It  is  a  question  of  fact  for  the  jury  to  de- 
termine from  all  the  evidence  In  the  case." 

There  was  no  exception  taken  to  this  In- 
struction, nor  is  it  challenged  as  error.  The 
learned  trial  Judge  submitted  the  case  on  the 
theory  that  every  person  operating  an  auto- 
mobile must  use  that  degree  of  care  which  a 
person  of  ordinary  prudence  would  exercise 
under  the  same  or  similar  circumstances,  that 
in  some  situations  greater  oare  is  required 
than  in  others,  depending  upon  the  dangers 
involved,  that  the  care  must  be  commensurate 
with  the  danger,  and  that  the  failure  to  ex- 
ercise such  care  is  negUgenca  In  submit- 
ting the  case  to  the  Jury  on  the  question  of 
Mrs.  O'Neil's  contributory  negligence,  the 
court  instructed  the  Jury  that  the  same  rules 
and  the  same  degree  of  care  would  be  requir- 
ed on  her  part  as  would  be  required  on  the 
part  of  defendant,  that  it  was  her  duty  to 
use  reasonable  care  under  the  circumstances, 
and  that  whether  or  not  she  used  reasonable 
care  In  the  management  of  her  car  was  a 
question  for  the  Jury  to  determine. 

At  the  close  of  the  charge,  the  court  asked 


counsel  whether  there  were  any  suggestions 
to  be  made  or  exceptions  to  be  taken.  Sug- 
gestions were  made  by  both  sides,  and  further 
Instructions  were  given.  No  exceptions  were 
at  that  time  taken  to  any  part  of  title  charge. 

The  evidence  in  relation  to  the  custwn  Is 
fiir  from  conclusive,  but  we  cannot  say  that 
it  was  Improperly  admitted.    The  quesUcHi  as 
to  whether  a  proper  foundation  was  laid  was        < 
largely  in  the  discretion  of  the  trial  court. 
It  was  nowhere  claimed  that  the  custom  was 
binding  upon  the  plaintiffs.    It  was  Introduc-        j 
ed  as  evidfflice  tending  to  show  what  was  usu- 
ally done  by  drivers  of  automobiles  under 
similar  circumstances.     The  failure  to  con- 
form to  the  practice  was  not  in  itself  want  of        j 
ordinary  care.    Texas  &  P.  B.y.  Co.  v.  Behy- 
mer,  189  U.  S.  468,  23  Sup.  Ct  622,  47  U  Ed.         i 
906;    Wabash  Ry.  Co.  v.  McDanlels,  107  U. 
S.  454,  2  Sup.  Ct  982,  27  L.  Ed.  606. 

It  has  been  said  that: 

"What  usually  is  done  may  be  evidence  of 
what  ought  to  be  done,  but  what  ought  to  be 
done  is  fixed  by  a  standard  of  reasonable  pru- 
dence, whether  it  usually  is  complied  with  or 
not."  Mr.  Justice  Holmes,  in  Texas  ft  P.  Ry. 
Co.  V.  Behymer,  supra;  Wiita  v.  Interstate 
Iron  Co.,  103  Minn.  803,  115  N.  W.  169,  16  L. 
R.  A.  (N.  S.1128;  Boos  v.  Ry.  COa.127  Minn. 
381,  149  N.  W.  660;  McMahon  v.  HI.  Cent  R. 
Co.,  127  Minn.  1,  148  N.  W.  446:  Walker  v. 
Holbrook,  153  N.  W.  306,  recently  filed. 

Orders  afiBrmed. 


ROONBT  ▼.    STEARNS    COUNTTr   BOARD 
et  al.    (No.  19250  [178].) 

(Supreme  Court  of  Minnesota.    June  25.  1915.) 
(8yllal)ua  by  the  Court.) 

1.  Drains  iS=»41  —  Countt  Drainage  Pbo- 
CKEDiNQ — Elimination  of  Branch  Ditches. 

In  this  county  drainage  proceedios,  the 
board  of  county  commissioners  was  justified, 
upon  the  record.  In  eliminating  certain  branch 
ditches. 

[Ei.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  55 ;  Dec.  Dig.  «=»41.] 

2.  Drains  ig=357  —  Countt  Drainage  Pro- 
ceedings—Loss  or  Water  Suppi,t— Right 
to  Recover  Damages. 

The  jury  on  appeal  was  warranted  In  find- 
ing that  appellant  suffered  no  damages  on  ac- 
count of  loss  of  the  water  supply  afforded  by 
the  lake  to  be  drained. 

tEd.  Note.— For  other  cases,  see  Drains,  Cent 
g.  IS  67,  69;   Dec  Dig.  <S=>57.] 

3.  Drains  ®=>57— Appeal  in  Drainage  Pro- 
ceedings—Finoings  OF  ViEWEBS— Exclu- 
sion FBOK  JXTBT. 

Upon  a  trial  in  the  district  court  of  an  ap- 
peal in  a  drainage  proceeding,  care  should  be 
taken  that  the  findings  of  the  viewers  upon  the 
subject  of  damages  and  benefits  do  not  reach 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  j!i  67.  69;  Dec.  Dig.  «s»57.] 

4.  Drains  $s979— Drainage  Pbocesdinob— 
Assessment  or  Benefits. 

It  is  held  that  the  jury  adopted  a  wrong 
and  inequitable  method  as  a  basis  for  aaseaaing 
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the  benefits  to  accrue  to  appellant  from  added 
acreage  from  the  lake  bed  to  be  drained. 

[Ed.  Note.— For  other  cases,  gee  I>raiii8,  Cent 
DiK.  i  76;  Dec.  Dig.  <8=79.] 

5.  Drains   €=s>79— Dbainaob   Pbooxedinqs— 

Assessment  of  Benefits. 

Under  section  5528.  Gen.  St  1913,  the  ju- 
ry is  required  to  ascertain  the  amount  and  val- 
ue of  the  land  added  to  a, shore  owner  by  the 
drainage  of  a  meandered  lake,  but  the  jury 
should  not  include  therein  dry  and  usable  land 
lying  between  the  goTemment  meander  line  and 
the  present  ordinary  high-water  mark  of  the 
lake. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent 
Dig.  i  76;  Dec.  Dig.  «=37».] 

Appeal  from  District  Court,  Stearns  Coun- 
ty;  John  A.  Roeser,  District  Judge. 

Action  by  William  E.  Rooney  against  the 
Connty  Board  of  Steams  County  and  others. 
From  an  adverse  order  plaintiff  appeals.  Re- 
versed. 

Donobne  &  Stephens,  of  Melrose,  for  appel- 
lant. R.  B.  Brower  and  Paul  Ahles,  both  of 
St  Cloud,  for  respondents. 

HOLT,  J.  This  appeal  Is  In  a  county 
drainage  proceeding.  The  appellant  com- 
plains because  no  damages  were  allowed  him, 
and  because,  in  estimating  his  benefits,  the 
Jury,  as  a  basis  therefor,  adopted  a  wrong 
and  inequitable  method  of  apportioning, 
among  the  riparian  owners  of  Sand  Lake,  the 
372  acres  reclaimed  by  its  drainage.  Sand 
Lake  Is  a  meandered  shallow  lake,  the  deep- 
est part,  at  a  low  stage  of  water,  being  about 
two  feet  Its  length  is  about  1%  miles,  and 
greatest  width  about  %  mile.  It  has  now  no 
regular  Inlet  or  outlet  In  very  high  water 
It  flows  northeast  into  a  bog  through  a  chan- 
nel which  years  ago  might  have  been  consid- 
ered a  natural  outlet.  Appellant  owns  two 
farms  bordering  on  the  lake.  One,  called 
the  west  farm,  comprises  the  N.  W.  ^  of  the 
S.  E.  M,  and  lot  2  In  section  34,  and  one,  call- 
ed the  east  farm,  consists  of  the  N.  Vf.  %  of 
the  N.  E.  %  and  lot  2  in  section  35,  both  In 
town  125,  range  35,  Stearns  county.  The 
Jury  found,  under  the  plan  of  dlTlsion  adc^t- 
ed,  that  the  west  f&rm  would  receive  57  acres 
of  the  lake  bed,  and  the  east  farm  18  acres. 
The  benefits  for  the  added  land  to  the  west 
farm  were  estimated  at  ^45  per  acre,  and  to 
the  east  farm  at  about  $40.  About  $300  addi- 
tional benefits  to  land  of  appellant  adjacent 
to  the  lake  bed  was  also  assessed  against 
bim. 

A  large  number  of  errors  are  assigned,  but 
few  need  be  noticed. 

[1]  The  total  length  of  the  main  ditch  proj- 
ect is  about  22  miles.  The  board  of  county 
commissioners  eliminated  4%  miles  of  branch 
ditches.  Appellant  contends  that  this  was 
snch  a  radical  departure  from  the  drainage 
petitioned  for  that,  under  Lager  v.  County 
of  Sibley,  100  Minn.  85,  110  N.  W.  355,  and 
Jnrries  ▼.  Vlrgens,  104  Minn.  71,  116  N.  W. 
109,  the  whole  proceedings  must  fall.     To 


this  we  cannot  assent  The  law  has  been 
amended  so  that  the  elimination  of  branches 
may  be  made  when  shown,  to  the  satisfaction 
of  the  board,  to  be  an  Improvement  of  the 
proposed  drainage  project  Section  5531,  G. 
S.  1913.  We  think  the  county  board,  upon 
this  record,  was  within  its  rights  in  omitting 
the  branch  ditches. 

[2]  Appellant  considered  himself  entitled 
to  damages  because  the  drainage  of  the  lake 
deprives  his  pastures  of  water.  It  is  enough 
to  say  that  the  quality  of  the  water  in  the 
lake  and  the  boggy  approach  thereto  was 
such  that  the  jury  cannot  be  said  to  have 
gone  astray  in  awarding  no  damages  for  the 
loss  of  water  supply. 

[3]  Since,  upon  appeal  to  the  district  court, 
there  Is  a  trial  de  novo,  as  to  the  assessment 
of  damages  and  benefits,  care  should  be  taken 
that  the  previous  concHusion  of  the  viewers 
upon  the  subject  does  not  come  before  the 
jury  to  the  prejudice  of  either  party  to  the 
appeaL  Particularly  objectionable  is  Infot^ 
matlon  of  the  result  reached  by  the  viewers, 
when  the  jury's  attention  has  been  directed 
to  the  fact  that  the  viewers  had  an  oppor- 
tunity to  see  the  lands  to  be  affected — an  ad- 
vantage not  accorded  the  jury.  Dodge  V. 
County  of  Martin,  119  Minn.  392,  138  N.  W. 
675;  Cunningham  v.  County  of  Big  Stone, 
122  Minn.  392,  142  N.  W.  802.  Appellant  ap- 
pears to  have  some  foundation  for  complaint 
in  this  respect,  but,  since  a  new  trial  must 
be  had  upon  more  substantial  ground,  no 
more  need  be  said  upon  this  point 

[4, 1]  It  is  perhaps  unfortunate  that  in 
drainage  projects  involving  a  meandered 
lake,  the  law  does  not  provide,  in  the  proceed- 
ing itself,  for  a  division  of  the  bed  of  the 
lake  among  the  different  shore  owners.  As  It 
now  Is,  after  a  person  has  paid  an  assess- 
ment on  the  basis  of  having  acquired  a  large 
acreage  of  land  from  the  reclaimed  lake  bed, 
he  may  find  that,  in  an  action  brought  after- 
wards for  partition,  a  great  part  thereof  goes 
to  other  parties.  Under  existing  provisions  of 
the  law,  the  assessment  of  benefits  in  drain- 
age proceedings  involving  a  lake  bed  can- 
not be  estimated  on  the  exact  acreage  which 
each  shore  owner  will  eventually  acquire. 
But  the  aim  should  be  to  approximate  what 
will  finally  be  owned  by  each.  Hence  the 
viewers  and  the  jury,  In  this  case,  were  to 
base  benefits  for  added  land  upon  what  por- 
tion thereof  would,  in  all  probability,  be  al- 
lotted to  appellant,  were  a  division  of  the 
lake  bed  had  In  a  partition  suit,  with  all  in- 
terested parties  before  the  court  We  are 
satisfied  that  the  method  adopted  by  the  jury 
in  this  trial  cannot  be  used  and  bring  about 
an  equitable  and  just  division  of  Sand  Lake 
among  those  whose  lands  abut  thereon. 

The  court  left  the  jury  to  find  which  one 
of  three  methods  might  be  the  most  practical 
and  just  division  of  this  lake  bed ;  the  one  bo 
ad<^ted  to  serve  as  a  basis  for  estimating 
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appeUanf  8  benefits.  One  of  the  methods  was 
to  consider  the  deepest  point  as  the  com- 
mon center  and  draw  lines  from  this  center 
to  the  boundary  line  of  each  shore  owner  as 
it  struck  the  ordinary  high-water  mark; 
that  is,  the  meander  line.  Another  was,  to 
consider  whether  the  receding  waters  would 
divide  the  lake  and  leave  the  lake  bed  with 
two  common  centers.  And  a  third  was, 
whether  the  lake,  being  long  and  somewhat 
Irregular,  should  be  treated  as  a  stream  with 
a  division  line  passing  from  end  to  end,  keep- 
ing near  the  mlddl&  In  this  connection  this 
instruction  was  given: 

"Ton  may  adopt  such  method  as  yon  think 
under  the  evidence  most  practicable  and  just, 
beariDR  in  mind  that  the  courts  favor  the  divi- 
sion into  trianeles  at  a  common  center,  like  the 
division  of  a  pie,  if  that  plan  can  be  followed 
and  make  a  just  division." 

While  there  may  be  some  evidence  war- 
ranting a  finding  that  the  water  receding 
would  leave  two  common  centers  from  which, 
by  trlangulation,  the  lake  bed  might  be  equi-« 
tably  partitioned,  the  Jury  did  not  go  astray 
in  rejecting  that  method.  The  lake  Is  so  uni- 
formly shallow  that  there  seems  to  be  little 
occasion  for  attempting  to  find  two  common 
centers.  When  the  water  entirely  disappear- 
ed at  the  narrow  neck,  no  doubt,  no  water 
of  any  usable  quantity  would  be  found  either 
at  the  west  end  or  in  the  larger  east  end. 
We  also  observe  that  the  lake  is  so  long  and 
Irregular  in  shore  line  that  a  distribution  of 
the  bed  by  the  "pie-cutting"  method  will  re- 
sult in  palpable  injustice.  The  best  demon- 
stration of  this  is  an  inspection  of  respond- 
ent's Exhibit  MM.  It  shows  the  method 
adopted  by  the  Jury. 


We  are  of  the  opinion  that  tbls  lake  is  of 
such  shape  and  character  that  the  method  of 
apportioning  the  bed  contended  for  by  ap- 
pellant, and  as  Illustrated  in  his  Exhibit  1, 
should  have  been  followed  substantially. 


We  do  not  think  ttie  absence  of  an  actual 
flowing  stream,  produced  by  an  inlet  and  out- 
let, renders  improper  the  application  of  the 
rule  that  this  lake  bed  should  be  divided  like 
the  bed  of  a  running  stream.  It  is  clear 
enough,  from  former  decisions  involving  the 
ownership  of  lake  beds,  that  no  hard  and 
fast  rule  can  be  applied.  Each  case  must,  in 
a  large  measure,  depend  oo.  the  shape  and 
character  of  the  lake  and  the  shore  line. 
Lamprey  v.  State,  52  Minn.  181,  53  N.  W. 
1139,  18  L.  R.  A.  670,  38  Am.  8t  Bep.  511: 
Hanson  v.  Bice,  S8  Minn.  273,  92  N.  W.  9S2; 
Scheifert  v.  Briegel,  90  Minn.  125,  96  N.  W. 
44,  63  L.  R.  A.  296,  101  AnL  St  Bep.  399; 
Burton  v.  Isaacson,  122  MUm.  483,  142  N.  W. 
925.  It  seems  clear  to  us  that  the  one  adopt- 
ed by  the  Jury  produces  gross  inequality  be- 
tween the  owners  of  lot  2,  In  section  34  and 
lot  4  In  section  35.  The  latter  owner  having 
a  longer  shore  line  than  appellant,  the  own- 
er of  lot  2  receives  virtually  nothing  of  the 
lake  bed,  while  57  acres  thereof  is  tentative- 
ly given  to  appellant  as  a  basis  for  assessing 
benefits.  Appellant's  assessment  for  benefits 
may  amount  to  paying  almost  full  value  for 
5T  acres,  with  no  assurance  that  he  will  not 
be  deprived  of  a  large  part  thereof  by  the 
owner  of  lot  4  in  section  35,  when  legal  par- 
tition of  the  lake  bed  is  made.    Tlie  observa- 
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tion  In  Hardin  v.  Jordan,  140  TT.  S.  S71,  11 
Sup.  Ct  808,  838,  86  L.  Ed.  428,  quoted  with 
approval  In  Schelfert  v.  Briegel,  snpra.  Is 
applicable  to  Sand  Lake,  tIz.  : 

"When  a  lake  is  very  long  in  comparison 
with  its  width,  the  method  applied  to  rivers 
and  streams  would  probably  be  the  most  snit- 
able  for  adjustuiK  riparian  rights  in  the  lake 
bottom  along  its  sides  and  the  use  of  converg- 
ing lines  would  only  be  required  at  its  two 
ends."  Farnham  on  Waters  and  Water  Rights, 
S  843. 

Some  claim  Is  made  by  appellant  that  the 
Jury  Included  in  the  acreage  added  to  appel- 
lant's east  farm,  by  the  drainage  of  the  lake, 
15  or  18  acres  dry  land,  upon  which  a  grrove 
of  large  trees  were  growing,  this  dry  land 
being  between  the  government  meander  line 
and  the  present  shore  of  the  lake.  We  thlnlc 
dry  and  usable  land  between  the  government 
meander  line  and  the  present  ordinary  high- 
water  mark  Is  not,  within  the  contemplation 
of  secUon  5528,  G.  S.  1913,  to  be  included  by 
the  Jury  In  the  acreage  added  to  the  riparian 
owner's  possession  by  the  drainage  of  a 
meander  lake,  and  its  value  the  jury  is  not 
to  determine.  But  It  does  not  appear  that 
the  jury  did  include  land  above  present  hlghr 
water  mark  In  the  added  acreage. 

The  order  Is  reversed. 


WHBELEB  V.  NELSON  et  al. 

(No.  19299  [212].) 

(Supreme  Court  of  Minnesota.    July  16,  1915.) 

fByllahut  by  the  Oovrt.i 

1,  QuinTHe  TiTLK  «s>44r— Action  to  Drmo- 
MiNE  Advebse  Claiks — Intebebt  ih  Lard 
—Sufficiency  of  Evidence. 

The  finding  of  the  trial  court  that  defend- 
ant Olsen  never  had  any  interest  in  the  land 
in  controversy  is  sustained  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tle. Cent  Dig.  U  89-92;  Dec.  Dig.  <S=>44.) 

2.  Judgment  €=3780— Likm— LiiNO  Convetbd 
Through  Medium. 

A  creditor  of  a  party  selected  as  a  mwe 
medium  through  whom  a  conveyance  of  land  is 
made  does  not,  by  reason  of  that  fact  alone, 
acquire  any  right,  title,  or  interest  in  the  land 
by  virtue  of  a  judgment  existing  against  such 
medium. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  1341,  1343-1349;  Dec.  Dig.  <S=> 
780.] 

Appeal  from  District  Court,  Hennepin 
County;    Daniel  Fish,  Judge. 

Action  by  Charlie  Wheeler  against  Ole  N. 
Nelson  and  others.  From  denial  of  new 
trial,  the  defendant  named  appeals.  Af- 
firmed. 

Everett  Moon,  of  Minneapolis,  for  appel- 
lant Robert  B.  Odell,  of  Minneapolis,  for 
respondent 

SCHAIXER,  J.  Action  to  determine  ad- 
verse claims  to  lands  In  Hennepin  county, 
Minn.  The  court  found  that  plalntlfC  has  ti- 
tle in  fee  in  the  real  estate  In  controversy, 
and  that  defendant  Nelson  has  no  lien  upon 


or  interest  in  said  real  estate  by  virtue  of  a 
certain  judgment  against  Iver  A.  Olsen,  and 
ordered  judgment  accordingly.  Defendant 
Nelson  moved  for  a  new  trial  and  appeals 
from  the  order  denying  the  same. 

[1]  On  August  31,  1910,  defendant  Nelson 
recovered  a  judgment  against  Iver  A.  Olsen 
In  the  Minneapolis  municipal  court  for  $301.- 
04.  On  the  same  day  a  transcript  was  duly 
flled  and  docketed  In  the  ofUce  of  the  clerk 
of  the  district  court  In  and  for  Hennepin 
county,  Minn. 

On  August  30,  1911,  Clara  G.  Davles,  own- 
er in  fee  of  the  land  in  controversy,  eze- 
cnted  a  warranty  deed  of  the  land  to  Irer 
A.  Olsen,  her  husband,  Charles  W.  Davles, 
joining.  This  deed  was  flled  for  record  Sep- 
tember 1,  1911.  Under  date  of  August  31, 
1911,  Iver  A.  Olsen,  his  wife  joining,  executed 
his  warranty  deed  of  the  same  land  to  the 
plaintiff.  This  deed  was  flled  for  record  Sep- 
tember 2,  1911.  Plalnttff's  title  is  derived 
solely  through  these  two  deeds. 

Soon  after  acquiring  the  land,  which  be- 
fore that  time  had  been  vacant  and  unoccu- 
pied (and  the  title  to  which  had  never  been 
registered),  the  plaintiff  erected  and  occupied 
a  dwelling  house  thereon,  and  has  ever  since 
occupied  the  same  as  his  homestead. 

We  quote  from  the  findings  of  fact: 

"6w  Defendant  Olsen  was  a  real  estate  agent 
in  a  small  way,  without  means  or  credit;  he 
told  defendants  Davles  that  he  had  a  purchaser 
for  this  laud,  and  asked  them  to  name  a  price. 
They  fixed  the  price  at  $200  net  Olsen  to  get 
his  pay  from  the  buyer  and  to  have  any  amount 
that  he  could  get  over  and  above  ^00. 

"It  was  thereupon  arranged  that  Mrs.  Davies 
and  her  husband  should  execute  a  deed  to  Olsen,  - 
and  place  it  in  escrow  with  one  W.  S.  Jenkins, 
to  be  delivered  to  Olsen,  or  to  any  one  named 
by  him,  upon  payment  to  Jenkins  of  $200. 
Meanwhile  the  plaintiff  herein  had'  agreed  witii 
Olsen  to  pay  $225  for  the  land  upon  delivery 
of  a  proper  conveyance  thereof  to  him,  and  had 
placed  said  sum  in  the  hands  of  Mr.  Jenkins 
for  that  purpose.  The  defendant  Olsen  and  his 
wife  executed  their  deed  to  plaintiff,  who  ac- 
cepted the  title  as  transferred  by  the  two  deeds. 

"Jenkins  then  paid  the  $200  to  Mrs.  Davies 
and  $26  (less  the  sum  of  $8.  escrow  conveyanc- 
ing and  recording  fees)  to  Olsen.  Jenkins  de- 
livered the  deeds  and  caused  the  Davies  deed  to 
be  recorded. 

"7.  Defendant  Olsen  did  not  in  fact  either 
buy  or  sell  the  property.  The  purchase  price 
was  furnished  by  the  plaintiff,  who  also  paid 
the  brokerage  or  commission  of  $25.  In  taking 
and  transmitting  the  record  title.  Olsen  acted 
solely  as  a  channel  of  conveyance  from  the  real 
seller  to  the  real  buyer,  the  taking  and  sur- 
render of  title  being  simultaneous  and  parts  of 
one  and  the  same  transaction.  Neither  deed 
took  eHect  until  the  purchase  money  was  paid 
over  by  Mr.  Jenkins,  with  whom  both  deeds 
had  been  placed  in  escrow." 

The  evidence  sustains  the  finding  of  the 
trial  court  that  defendant  Iver  A.  Olsen  nev- 
er had  any  interest  in  the  land.  The  deed 
was  never  delivered  to  him.  It  was  placed  In 
escrow.  He  never  had  the  seisin.  No  con- 
sideration ever  passed  from  him  to  any 
one.  He  was  merely  the  medium  through 
whom  title  was  conveyed  to  plaintiff. 
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[2]  Jl  creditor  of  a  party  selected  as  a 
mere  medium  through  whom  a  conveyance  of 
land.  Is  made  does  not,  by  reason  of  that  fact 
alone,  acquire  any  right,  title,  or  interest  la 
the  land  by  virtue  of  a  Judgment  existing 
against  such  medium.  Sokolowskl  v.  Ward, 
98  Minn.  177,  107  N.  W.  961;  Jorgenson  v. 
Minueapolls  Threshing  Machine  C!o.,  64  Minn. 
489,  67  N.  W.  364. 

Order  afiBrmed. 


CHEISTENSEN  v.  PliUMMER  et  aL 
(No.  19108  [61].) 

(Supreme  Court  of  Minnesota.    July  23,  1915.) 

(Bt/llaiut  T>v  the  Court.) 

Schools  and    School   Distbicts   $=9142  — 
Teacheb  —  Wbongful    Dischaboe  —  Dam- 

A0E8. 

The  jury  found  that  defendants  discharsed 
plaintiff  maliciously  for  the  purpose  of  injuring 
her  professional  reputation,  and  not  in  the  prop- 
er perfurmance  of  any  official  dut^.  Heid,  that 
the  evidence  is  sufficient  to  snstam  the  verdict, 
that  there  were  no  reversible  errors  in  the  rul- 
ings upon  the  admission  of  evidence,  that  the 
charge  of  the  court  wag  correct,  and  that  the 
verdict  as  reduced  by  the  coart  is  not  so  exces- 
sive as  to  justify  this  court  in  interfering 
with  it. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  it  305-307;  Dec. 
«=i>142.] 

Appeal  from  District  Court,  day  (Tounty; 
C.  A.  Nye,  Judge. 

Action  by  Anna  B.  Christensen  against  H. 
B.  Plummer  and  others.  Verdict  for  plain- 
tiff. New  trial  denied,  on  condition  that 
plaintiff  consent  to  a  reduction  of  the  verdict, 
and  defendants  appeaL    Affirmed. 

C.  O.  Dosland,  of  Moorhead,  for  appellants. 
James  M.  Wltberow,  of  Moorhead,  Chas.  S. 
Marden,  of  Barnesville,  and  William  Elder, 
of  Duluth,  tor  respondent 

TAYLOE,  0.  Plaintiff  was  employed  as  a 
teacher  In  the  Hawley  schools  under  a  writ- 
ten contract  which  provided  that  the  contract 
might  be  terminated  by  the  board  of  educa- 
tion whenever  in  its  Judgment  the  interests 
of  the  school  should  demand  it.  She  began 
teaching  on  September  8,  1913,  and  was  dis- 
charged on  January  24,  1914.  She  brought 
suit  for  damages  against  the  principal  of  the 
school  and  five  of  the  six  members  of  the 
board  of  education,  on  the  ground  that  they 
bad  maliciously  conspired  together  to  dis- 
cbarge her  without  cause,  under  color  of 
official  authority,  for  the  purpose  of  exposing 
her  to  Ignominy  and  disgrace  and  Injuring 
her  professional  standing,  and,  without  cause 
or  excuse,  had  prevented  her  from  exercising 
her  lawful  calling  of  a  teacher  to  the  Im- 
pairment of  her  earning  ability. 

In  addition  to  the  general  verdict,  the  court 
Submitted  two  questions  for  the  Jury  to  an- 
swer, viz.: 


L  "Did  the  defendants  conspire  to  prevent 
the  plaintiff,  Anna  B.  Christensen,  from  exercis- 
ing her  calling  as  a  public  school  teacher^' 

Answer :    "Yes." 

2.  "Did  the  defendants,  except  O.  B.  Smitb. 
as  meml>er8  of  the  school  board  of  independent 
school  district  of  the  village  of  Hawley,  unlaw- 
fully and  maliciously  use  their  official  powers  to 
injure  plaintiff  in  her  calling  as  a  public  school 
teacher?" 

Answer :    "Yes." 

To  both  these  questions  the  Jury  answered, 
"Yes."  The  O.  E.  Smith  mentioned  was  the 
principal  of  the  school,  and  much  of  plain- 
tifTs  evidence  was  directed  toward  showlne 
111  will  on  his  part  Tbe  other  defendants 
were  m^nbers  of  tbe  school  board. 

In  a  clear  and  accurate  charge,  the  court, 
after  defining  the  duties  of  tbe  school  officers. 
Instructed  the  Jury;    , 

"That  the  reasonable  exercise  of  these  duties 
cannot  m  any  case  form  the  basis  of  any  legal 
action  or  claim,  nor  can  the  fact  that  such  offi- 
cers err  in  their  judgment  in  the  exercise  of 
their  duties  form  tiie  basis  of  a  claim  for  dam- 
ages against  such  officials." 

And  after  fully  and  correctly  defining  what 
would  constitute  malice,  the  court  further  in- 
structed them  that: 

"If  defendants,  acting  as  officers  and  superin- 
tendent, under  tbe  circumstances  referred  to 
in  the  evidence,  discharged  plaintiff  without 
cause  and  not  for  the  purpose  of  promoting  the 
best  interests  of  the  scnool,  but  for  tbe  purpose 
of  venting  personal  animosity  against  plain- 
tiff, then  they  would  have  acted  maliciously 
within  the  legal  definition  of  that  term,  and 
unless  malice  as  thus  explained  has  been  shown 
by  tbe  preponderance  of  the  evidence  in  this 
case  plamtiff  cannot  recover." 

The  Jury  returned  a  verdict  for  plalntUt  In 
the  sum  of  $2,000.  t>efendants  made  a  mo- 
tion for  a  new  trial,  which  was  denied  on 
condition  that  plaintiff  consent  to  reduce  tb« 
verdict  to  the  sum  of  ^,200.  Defendants  ai»- 
pealed. 

It  is  clear,  both  from  the  charge  of  tbe 
court  and  from  the  special  findings,  that  tHe 
verdict  was  based  solely  upon  the  ground  that 
defendants  had  acted  maliciously.  The  qnes- 
tions  involved  are  quite  similar  to  those  con- 
sidered in  Faunce  v.  Searles,  122  Minn.  3-t3, 
142  N.  W.  816.  In  that  case  Faunce,  the 
superintendent  of  schools  at  Lakefield, 
brought  a  similar  suit  against  a  m»nber  of 
the  school  board  and  a  patron  of  the  school 
for  maliciously  causing  the  school  board  to 
brealc  its  contract  with  him.  It  was  held  that 
if  the  defendants  with  concert  of  acticm,  and 
with  malice,  procured  the  school  board  to 
break  its  contract,  they  were  liable  as  Joint 
tort-feasors.  In  the  present  case  defendants 
bad  the  right  to  discharge  plaintiff  whenever 
in  their  judgment  the  Interests  of  the  schools 
demanded  it;  but  the  Jury  found  that  plain- 
tiff was  discharged  for  tbe  malicious  purpose 
of  injuring  her  and  not  in  any  proper  ex- 
ercise of  the  right  reserved  in  the  contract. 
Defendants  contend  that  the  evidence  does 
not  sustain  this  finding.  The  evidence  is 
voluminous  and  we  shall  not  attempt  to  out- 
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line  or  summarize  It  If  we  were  to  pass  up- 
on the  question  as  Jurors  we  might  not  reach 
the  conclusion  announced  by  the  Jury;  but 
our  province  is  limited  to  determining  wheth- 
er there  is  evidence  from  which  the  Jury 
could  legitimately  arrive  at  such  conclusion. 
An  examination  of  the  evidence  satisfies  us 
that  the  facts  shown  and  the  Inferences  per- 
missible therefrom  are  such  that  this  court 
is  not  Justified  in  setting  the  verdict  aside 
for  lack  of  evidence;  and  we  cannot  substi- 
tute our  Judgment  for  that  of  the  Jury  as  to 
the  weight  of  the  evidence. 

Numerous  errors  are  assigned  as  to  the 
rulings  upon  the  admission  of  evidence,  but 
we  find  no  reversible  errors  in  such  rulings, 
especially  when  viewed  from  the  standpoint 
of  the  rules  governing  the  admission  of  evi- 
dence in  suits  against  Joint  tort-feasors. 

Some  exceptions  are  taken  to  the  charge, 
bnt  we  find  the  charge  full,  clear,  and  correct, 
and  think  the  criticisms  not  well  founded. 

Defendants  insist  that  the  verdict  as  re- 
duced by  the  trial  court  is  still  excessive. 
We  think  the  amount  large,  but  not  so  un- 
reasonable as  to  Justify  this  court  in  interfer- 
ing therewith. 

Order  affirmed. 


ANDERSON  ▼.  CANADIAN  NORTHERN 

BY.  CO.  et  aL     (No.  19307  [211].) 

(Supreme  Conrt  j|  Minnesota.    July  16,  1916.) 

(Bvmbut  by  the  Cowrt.) 

X.  CABBnsBs  «=9318  —  Injtjbiks  to  Passer- 
GEBS — Sufficiency  of  Evidence. 

The  evidence  is  held  sufiScient  to  sustain  the 

verdict. 
[Ed.   Note.— For   other   cases,    see    Carriers, 

Cent  Dig.  fS  1270,  1307-1314;   Dec  Dig.  «=> 

2.  VekDICT  —  AWABD    OF    DaKAQES  —  RSDUO- 
TION. 

The  damages  awarded,  as  reduced  by  the 
trial  court,  htHa  not  excessive. 

3.  Cajuiebs  €s334S  —  Requested   Instruc- 
tions—Afplicabu.itt  TO  EVZDKNOB. 

nie  refusal  of  the  trial  court  to  grant  cer- 
tain requests  to  instruct  the  jury  held  not  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {J  1403-1406;    Dec.  Dig.  «=334a] 

4.  Cabribbs  «=>388  —  Injttbies  to  Passen- 

OEBS— CONTBIBUTOBT  NbOUOBRCB— AuaBT- 
INS   FBOM  MOVINQ   TBAIN. 

Dnder  ordinary  circumstances  it  is  negli- 
gence to  alight  from  a  moving  train.  However, 
circumstances  may  arise  under  which  it  be- 
comes a  question  for  the  jury.  Held,  that  un- 
der the  evidence  in  this  case  the  question  as  to 
whether  or  not  plaintiff  was  guilty  of  contribu- 
tory negligence  was  properly  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1386,  1386,  1388-1397;  Dec.  Dig. 
«5>333.] 

5.  Afpeai.  and  Exbob  «=>978— New   Trial 

•=»29— DlSCBETION    OF    TbiAI.    COUBT— MIS- 
CONDUCT or  Attobnet. 

The  question  as  to  whether  or  not  a  new 
trial  should  be  granted  for  improper  remarks, 
conduct,  or  argument  on  the  part  of  counsel  is 
almost  entirely  within  the  discretion  of  the  trial 


court,  whose  decision  will  not  be  questioned  by 

this  court,  unless  it  dearly  appears  that  there 
was  an  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ft  3806-3870;  Dec.  Dig.  «=» 
078;  New  Trial,  Cent  Dig.  {|  43,  44;  Dec  Dig. 
<6=>29.] 

Appeal  from  District  Conrt,  Roseau  Coun- 
ty ;    William  Watts,  Judge. 

Action  by  William  Anderson  against  the 
Canadian  Northern  Railway  Company  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    AfiSrmed. 

Hector  Baxter  and  Harry  Christopher,  both 
of  Minneapolis,  for  appellanta  Alexander 
Fosmark,  of  Warroad,  and  Haupt  &  Busch, 
of  St.  Paul,  for  respondent 

SCHADI/ER,  J.  Action  to  recover  damages 
for  injuries  sustained  by  plaintiff  while  a 
passenger  on  one  of  the  defendant's  trains 
on  the  9tb  day  of  September,  1913,  at  Swift, 
in  Roseau  county,  Minn.  The  case  was  tried 
to  a  jury,  which  brought  in  a  verdict  for 
plaintiff.  Defendant  made  a  blended  motion 
for  Judgment  notwithstonding  the  verdict  or 
for  a  new  trial,  from  the  denial  of  which  mo- 
tion it  appeals. 

On  the  9th  day  of  September,  1913,  plain- 
tiff purchased  a  ticket  at  Warroad  and  be- 
came a  passenger  on  the  defendant's  train, 
intending  to  go  to  Swift  Plaintiff  was  going 
to  Swift  for  the  purpose  of  doing  a  job  of 
painting.  He  had  a  pail  and  some  brushes 
contained  in  a  still  larger  pail,  which  he  plac- 
ed inside  the  coach  near  the  door  when  he 
embarked  on  the  train.  He  sat  down  about 
two  or  three  seats  from  the  door.  When  the 
train  arrived  at  Swift,  he  went  to  the  door 
of  the  coach.  Then  remembering  his  pails, 
he  stepped  bac^,  got  the  i>aUs,  and  went  out 
on  the  platform  of  the  coach  and  descended 
the  steps.  He  was  on  the  bottom  step,  hold- 
ing the  pall  in  his  left  hand  and  grasping  the 
hand  rail  with  his  right,  when  the  train 
started.  His  ankle  gave  way,  causing  him  to 
lose  his  balance,  so  that  he  swung  upon  or 
was  Impelled  upon  the  platform.  He  feU  be- 
tween the  platform  and  the  rail,  and  bis  left 
leg  was  crushed,  so  that  it  had  to  be  ampu- 
tated. 

The  foregoing  is  sabstontlally  the  story 
told  by  plaintiff  himself,  which  was  In  some 
respects  corroborated  by  other  witnesses. 
True,  the  conductor  testified  that  plaintiff 
had  stepped  down  from  the  train  to  the  plat- 
form, and  afterward  returned  to  the  car,  and 
that  he  was  injured  when  alighting  from  the 
moving  car  on  a  second  attempt  to  leave  the 
train;  but  the  Jury  was  the  judge  of  the 
weight  of  the  testimony  and  credibility  at 
the  witnesses,  and  was  justified  in  believing 
plaintiff's  version,  if  it  found  it  to  be  the  true 
one. 

There  was  conflicting  testimony  as  to  how 
long  the  train  remained  at  the  station; 
plaintiff  and  his  witnesses  testifying  to  inter- 
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vals  of  from  ten  seconds  to  less  tlian  a  min- 
nte,  and  defendants'  witnesses  testifying  that 
tbe  train  remained  at  the  station  from  one 
to  two  and  a  half  or  three  minutes.  This 
was  also  a  question  for  the  Jury. 

The  errors  assigned  are  addressed  to  tbe 
question  as  to  whether  or  not  there  was  evi- 
dence sufficient  to  sustain  the  verdict ;  errors 
of  law  In  the  refusal  of  tbe  court  to  grant 
certain  requested  Instructions  to  tbe  Jury; 
whetber  or  not  pfalntlff  was  guilty  of  sucb 
contributory  negligence  as  would,  as  a  matter 
of  law,  bar  bis  recovery;  that  plaintiff's 
counsel  were  guilty  of  such  misconduct  as  de- 
prived defendants  of  a  fair  trial;  and  that 
tbe  damages  awarded  are  excessive  and  ap- 
pear to  be  given  under  the  influence  of  preju- 
dice and  passion. 

[1,  2]  1,  2.  We  have  examined  the  record, 
and  bold  that  there  was  sufficient  evidence  to 
sustain  the  verdict  The  injuries  were  seri- 
ous and  permanent  We  do  not  think  the 
verdict  as  reduced  by  the  court  Is  excessive. 

[3, 4]  3,  4.  Error  is  assigned  for  tbe  failure 
to  grant  four  certain  requests  to  Instruct 
Each  of  these  requests  sets  out  facts  which, 
it  Is  contended,  might  be  found  from  the  evi- 
dence In  tbe  case,  and  each  concludes  with  a 
direction  to  the  Jury  to  bring  in  a  verdict  In 
favor  of  tbe  defendants.  It  is  contended 
that,  if  tbe  facts  set  forth  in  tbe  instructions 
are  found  to  be  true,  the  plaintlfC  was  guilty 
of  contributory  negligence  as  a  matter  of 
law.  The  requests  assume  that  it  is  negli- 
gence as  a  matter  of  law  for  a  passenger  to 
get  off  of  a  moving  train.  Such  is  not  tbe 
law.  Circumstances  may  arise  under  which 
it  is  not  negligence.  Street  v.  Uallway  Com- 
pany, 124  Minn.  517,  145  N.  W.  746,  and  cas- 
es cited. 

The  learned  trial  court,  adopting  tbe  lan- 
guage of  this  court  in  Street  v.  Ballway  Com- 
pany, supra,  instructed  the  Jury  that: 

"Under  ordinary  circumstances  it  Is  negli- 
gence to  alight  from  a  moving  train;  but  wlien 
the  train  does  not  stop  long  enougb  to  permit 
those  lawfully  on  board  to  leave  it,  you  are  to 
determine  from  tbe  evidence  whether  plaintiff 
should  be  held  guilty  of  contributory  negligence 
for  alighting  when  the  train  was  slowly  moving 
by  the  station  olatfonn." 

This  instruction  correctly  stated  tbe  law 
as  applicable  to  tbe  facts  shown  on  the  trial. 
The  fault  in  defendants'  requests  was  tbe  as- 
sumption that  the  mere  fact  that  plaintiff 
alighted  from  a  moving  train  (whether  it  was 
moving  slowly  or  rapidly)  was  contributory 
negligence  as  a  matter  of  law. 

Tbe  question  as  to  what  is  or  is  not  negli- 
gence is  primarily  a  question  for  tbe  jury. 
Under  the  evidence,  the  Jury  could  have 
found  that  plaintiff  started  down  tbe  steps 
of  the  car  while  tbe  train  was  standing  still, 
and  that  as  he  reached  the  last  step  the  train 
started,  Just  as  be  was  about  to  step  off  the 
car  onto  tbe  platform,  that  his  ankle  failed 
him  as  the  train  moved,  and  that  tbe  turn- 
ing or  "creeling"  (as  he  describee  it)  of  his 


ankle  caused  him  to  fall  or  be  pitched  for- 
ward onto  the  platform.  Under  these  drcum- 
stancea,  we  cannot  say  that  the  verdict  is 
not  supported  by  tbe  evidence,  nor  that  tbe 
plaintiff  was  guilty  of  contributory  negli-. 
gence  as  a  matter  of  law. 

[S]  6.  Tbe  question  as  to  whetber  or  not 
a  new  trial  should  be  granted  for  improper 
remarks,  conduct,  or  argument  of  counsel 
rests  almost  entirely  In  the  discretion  of  the 
trial  court  2  Dunnell's  Minn.  Digest  f  7102, 
and  cases  cited. 

An  examination  of  the  record  discloses 
some  cause  for  complaint  but  we  are  satis- 
fled  that  the  learned  trial  court  did  not  abuse 
bis  discretion  in  denying  tbe  motion  for  a 
new  trial  made  on  this  ground. 

The  order  appealed  from  is  affirmed. 


ECEER  ▼.  ECKER.     (No.  18336  [108].) 

(Supreme  0>urt  of  Minnesota.    July  23,  1915.) 

(Syllabut  by  th«  Vourt.) 

DivoBCK  «=s)203— Allow ANOI  Of  Aximont— 

Pleadino. 

In  a  suit  for  divorce,  where  personal  serv- 
ice is  made  upon  the  defendant  the  court  has 
power  to  allow  alimony,  although  the  complaint 
contains  no  specific  demand  therefor  and  the  de- 
fendant does  not  answer. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  H  594-606,  698;  Dec.  Dig.  «=>203.] 

Appeal  from  District  Court,  Hennepin 
Coimty ;  John  Day  Smith,  adge. 

Action  by  Wlllmyrtb  EckS  against  B.  B. 
Bcker.  From  an  order  denying  a  motion  to 
strike  provision  for  payment  of  alimony,  de* 
fendant  appeals.     Afllrmed. 

Jesse  Van  Valkenbnrg,  of  Minneapolis,  for 
appellant.  John  N.  Berg  and  Adolph  E.  L. 
Johnson,  both  of  Minneapolis,  for  respondent 

TAYLOR,  O.  Both  plaintiff  and  defend- 
ant are  residents  of  Hennepin  county.  Plain- 
tiff sued  for  a  divorce  and  the  summons  and 
complaint  were  served  upon  defendant  per- 
sonally. Defendant  interposed  no  answer, 
and  Judgment  was  rendered  granting  the  di- 
vorce and  directing  defendant  to  pay  plain- 
tiff $15  per  month  as  alimony  until  tbe  far- 
ther order  of  court  Thereafter  defendant 
made  a  motion  to  strike  the  provision  for  the 
payment  of  alimony  from  both  the  findings 
and  tbe  Judgment  The  motion  was  denied 
and  be  appealed. 

SecUon  7896,  O.  S.  1913,  provides  that: 
"As  against  a  defendant  who  does  not  answer. 
the  relief  granted  to  plaintiff  shall  not  exceed 
that  demanded  in  the  complaint" 

Defendant  did  not  answer,  and  the  com- 
plaint made  no  express  demand  for  alimony ; 
and  defendant  contends  that  the  above  stat- 
ute debarred  tbe  court  from  granting  ali- 
mony. If  the  case  is  controlled  by  the  above 
provision,  bis  contention  Is  well  founded. 
Sacbe  v.  Wallace,  101  Minn.  169,  U2  N.  W. 
386,  11  li.  R.  A.  (N.  S.)  808,  US  Am.  St  Rep. 
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612,  U  Ann.  OiM.  848.  Thte  ttroTislon  is  found 
In  tbe  general  pracUce  act  and  applies 
wherever  no  different  provision  is  made  by 
some  specific  statute.  Divorce  snita  are  con- 
trolled and  governed  by  a  spedflc  statute 
devoted  to  tbat  particular  subject-matter; 
and,  In  divorce  suits,  tlie  provisions  of  this 
specific  statute  supersede  tbose  of  tbe  general 
practice  act  In  so  far  as  tbey  are  inconsistent 
therewith.  Section  7128,  G.  S.  1913,  author- 
izes the  court  to  decree  alimony  to  the  wife, 
"upon  a  divorce  for  any  cause  except  that 
of  adultery  committed  by  the  wife."  This 
provision,  together  with  other  provisions  of 
the  statute  relating  to  divorce,  was  consider- 
ed in  Sprague  v.  Sprague,  73  Minn.  474,  76 
N.  W.  268,  42  L.  B.  A.  419,  72  Am.  St.  Bep. 
036,  and  it  was  there  held  that  tbe  court  had 
jurisdiction  to  determine  the  question  of  ali- 
mony, although  the  complaint  made  no  ref- 
erence thereto  and  defendant  failed  to  an- 
swer. Tbe  facts  In  that  case  were  entirely 
different  from  the  facta  in  the  case  at  bar, 
but  the  question  as  to  whether  the  court  had 
Jurisdiction  to  determine  the  matter  of  ali- 
mony where  no  reference  thereto  was  made 
in  the  complaint  and  the  defendant  did  not 
appear  was  directly  involved  and  decided 
adversely  to  defendant's  contention.  We  fol- 
low that  case  and  hold  that  the  court  had 
power  to  allow  alimony  In  tbe  case  at  bar. 
Order  affirmed. 


O'CONNELL  et  al.  v.  WARD  «t  aL 
(No.  19143  [90].) 

<Suprem*  Court  of  Mianssota.    July  23, 1016.) 

(8yllalv$  ly  the  Court.) 

1.  EviDERCK      «=>458  —  Paboi.  —  WariTBH 

AOaE£M£MT. 

Tbe  language  of  a  written  contract  for  the 
cutting  and  delivery  of  logs  was  amblgaoua,  and 
the  court  properly  received  verbal  testunony  of 
the  surrounding  circumftances  for  the  purpose 
of  determining  its  meaning. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2063;   Dec  Dig.  «s>46&] 

2.  Contracts  ®=»176— AifBiorors  Contbact 
— CoirsTBUcnoN— QimsTiON  fob  Jubt— Con- 
ixioTiMO  Evidence. 

There  was  some  conflict  in  this  testimony, 
and  the  court  properly  submitted  the  question 
of  construction  of  tbe  contract  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  767-770.  917,  958.  979.  1041.  1097, 
1825;    Dec.  Dig.  «=»176.] 

3.  IiOOS  AND   LOOOINO  $=38— LOQQINQ   CON- 

TBACT— Action  fob  Baiai«ob  Dub— Instbuc- 

noN. 

The  court  properly  instructed  the  jury  as 
to  the  manner  of  arriving  at  the  amount  of 
logs  cat  and  delivered. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
lAJggIng,  Cent.  Dig.  ft  16-17 ;   Dec.  Dig.  <g=>8.] 

4.  Loos  AND  LOQGINO  <S=»8— LoGOlNG  CON- 

TBAOT— Amount  of  LoaB  Delivebbd — Suf- 

ncIENCr  OF  EVIDENCB. 

The  evidence  sustains   tbe  finding  of  the 
jnry  as  to  such  amount 
[Ed.   Note/— For  other  casesj^  see^Logs  and 


6.  WrcmssES  «a>392  — IicPEAoaiairr— I«r- 

TEB. 

A  letter  by  a  witness  reflecting  on  the 
character  of  a  scaler,  who  had  scaled, most  of 
the  logs  in  controversy,  was  offered  as  impeach- 
ment of  the  testimony  of  the  writer.  The  wit- 
ness had  not  vouched  for  the  character  of  the 
scaler,  nor  had  he,  except  vaguely,  corroborat- 
ed his  scale.  HeU,  tbe  rejection  of  the  letter 
was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  1249-1251.  1257;  Dec  Dig.  <S=» 
892.] 

6.   Loos  AND    LOGOINO    «=»&— LOGOINO    CON- 

iBACT  — Action  fob  Bai-ahce  Dub- Evi- 
dence. ,        .  .  1 
Evidence  as  to  the  number  of  logs  several 

years  before  the  cutting  and  of  the  amount  still 

standing  was  properly  received  as  having  some 

bearing  on  the  amount  cut 
[Ed.   Note.— For   other   cases,   see  Logsand 

Lagging,  Cent  Dig.  Si  15-17;  Dec  Dig.  «=»8.] 

Appeal  from  District  Court,  Lake  County ; 
Bert  Fealer,  Judge. 

Action  by  Wick  O'ConneU  and  others 
against  Michael  Ward  and  others.  From  an 
adverse  order,  d^endants  appeaL    Affirmed. 

Baldwin,  Baldwin  &  Holmes,  of  Duluth. 
for  appellants.  Theodore  Holllster,  O.  J. 
Larson,  and  M.  B.  LouiseU,  all  of  Duluth,  for 
respondents. 

HALLAM,  J.  This  action,  so  far  as  mate- 
rial to  this  appeal.  Is  brought  to  recover  s 
balance  due  on  a  logging  contract  made  in 
September,  1910,  as  modified  by  a  later  con- 
tract made  In  December,  1911,  by  which  plain- 
tiffs agreed  to  cut  certain  timber  and  deliver 
the  logs  Into  Mountain  Iron  Lake.  By  a 
third  contract  plaintiffs  agreed,  for  60  cents 
a  thousand,  to  drive  the  logs  from  Mountain 
Iron  Lake  Into  Basswood  Lake.  From  there 
they  were  conveyed  by  other  parties  to  the 
mlU  where  they  were  sawed. 

The  original  logging  contract  provided  for 
the  cutting  within  three  years  of  the  timber 
standing  upon  certain  tracts  of  land,  at  a 
price  of  $6.75  per  1,000  feet,  payable  "60  per 
cent  when  said  logs  are  skidded  and  the  bal- 
ance when  said  logs  are  delivered  on  the 
banks  of  said  lake" ;  the  logs  to  be  scaled  by 
a  scaler  to  be  chosen  by  the  parties.  As  scal- 
er, the  parties  selected  S.  B.  Gerard,  a  dep- 
uty surveyor  general  of  the  state.  His  serv- 
ices were  later  dispensed  with  and  Paul  W. 
Keating,  another  deputy  surveyor  general, 
substituted  In  his  stead.  The  disputed  ques- 
tions In  tbe  caJse  center  around  the  scale 
made  by  Gerard. 

The  modified  contract  recited  that  the  par- 
ties "desire  to  modify  said  original  contract 
with  reference  to  the  terms  of  settling  for 
the  cut  of  1911-1912,"  and  provided  for  pay- 
ment: 

"Fifty  per  cent  of  the  contract  price  when 
said  logs  are  skidded,  and  40  per  cent,  when  said 
logs  are  delivered  at  Mountain  Iron  Lake; 
*  *  *  the  parties  of  the  second  part  retaining 
10  per  cent  of  the  agreed  price  for  the  cutting 
and  delivery  of  said  logs  until  final  settlement 


ragging.  Cent  Dig.  %%  15-17 ;    bee.  Dig.  <8=»8.]  1  is  made.     Said  90  per  cent,  ia  to  be  arrived  at 
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fiom  the  scale  made  by  the  scaler  in  the  woods 
as  said  logs  are  gotten  out,  •  •  •  final  set- 
tlement is  to  be  made  ♦  •  •  on  the  mill  scale 
of  grades  known  as  No.  4  and  better  at  the  end 
of  the  manufacturing  season." 

The  discrepancy  between  the  scale  In  the 
woods  and  the  mill  scale  for  tbe  season  ot 
1911-12  was  tremendous.  The  scale  In  the 
woods  showed  101,827  logs  containing  14,440,- 
880  feet  of  lumber  of  the  required  grade. 
The  mill  scale  showed  71,899  logs  containing 
5,062,389  feet  of  lumber.  On  the  basis  of  the 
scale  In  the  woods  plalnttCTs  earned  $106,- 
140.46.  $79,342.62  has  been  paid,  and  they 
claim  a  balance  on  this  account  of  $26,797.- 
84.  On  the  basis  of  the  mill  scale  plaintiCFs 
earned  only  $42,003.39,  and  they  have  been 
overpaid  $37,339.23,  and  defendants  counter- 
claim for  this  amount.  The  jury  gave  plaln- 
tlflB  the  full  amount  of  their  claim,  and,  by 
so  doing,  in  effect  sustained  the  woods  scale. 

[1]  1.  The  parties  disagree  as  to  the  prop- 
er  construction  of  this  modified  contract. 
Plalntlft  cont^ids  that  90  per  cent  of  the 
price  was  to  be  paid  on  the  woods  scale  ab- 
solutely and  without  reservation,  and  at  the 
end  of  the  manufacturing  season  a  final  pay- 
ment was  to  be  made  if  the  mill  scale  show- 
ed more  than  90  per  cent  of  the  woods  scale, 
but  that  nothing  was  to  be  paid  back  by 
plaintiffs  if  the  mill  scaHe  underran  the  woods 
scale.  Defendants,  on  the  other  hand,  con- 
tend that  the  entire  amount  was  to  be  paid 
on  the  mill  scale;  that  the  payment  of  90 
per  cent,  was  an  advance  made  provisionally ; 
that  the  final  accounting  was  to  be  had  at 
the  end  of  the  manufacturing  season  on  the 
basis  of  the  mill  scale,  and  if  the  amount 
theretofore  paid  exceeded  the  amount  earned 
according  to  the  mill  scale  plaintiffs  would 
repay  any  such  excess. 

The  trial  court  considered  the  language  of 
the  contract  ambiguous.  In  this  the  court 
was  right  In  all  probability  the  parties  did 
not  contemp!late  that  there  would  be  such  a 
discrepancy  between  the  two  scales.  They 
probably  did  not  expect  that  the  mill  scale 
would  show  less  than  90  per  cent  of  the 
amount  shown  by  the  woods  scale ;  at  least 
they  provided  but  meagerly  for  such  a  con- 
tingency. 

The  language  being  ambiguous,  the  court 
received  verbal  testimony  as  to  surrounding 
circumstances,  including  the  prior  negotia- 
tions between  the  parties,  for  the  purpose  of 
determining  the  intent  and  meaning  of  the 
ambiguous  language  of  the  contract  This 
was  proper.  Sandretto  v.  Wahlsten,  124 
Minn.  331,  144  N.  W.  1089.  The  amount  In- 
volved was  large,  exceeding,  according  to 
plaintiffs'  contention,  $100,000.  A  large  part 
of  the  logs  had  already  been  cut  and  scaled 
and  a  large  part  of  the  consideration  paid. 
The  modified  contract  gave  ptlaintiffs  no  con- 
trol over  the  mill  scale  and  no  voice  in  the 
selection  of  the  scaler.  But  little  attention 
was  paid  by  either  party  to  the  mill  scale. 
In  fact  there  was  no  mill  scale  that  was 


worthy  the  name;  nothing  btjt  a  rough  es- 
timate by  the  various  employes  at  the  mill. 
All  these  facts  tend  to  show  that  it  was  im- 
probable that  the  parties  should  have  in- 
tended to  stake  everything  on  the  mill  scale. 
On  the  other  hand,  defmidants  claim  that 
the  modified  contract  was  prompted  by  the 
fact  that  a  check  had  been  made  of  Gerard's 
scale  and  had  shown  Its  inaccuracy,  and  by 
the  fact  that  results  at  that  time  showed 
that  his  scale  during  the  previous  year  bad 
been  inaccurate,  and  that  these  facts  and 
the  negotiations  at  the  time  the  modified 
contract  was  made  clearly  Indicate  that  the 
mill  scale  was  thereafter  to  be  the  only  basis 
of  computation. 

[2]  2.  There  was  some  conflict  in  this  ver- 
bal testimony.  The  construction  of  tlUs  am- 
biguous language.  In  the  light  of  the  sur- 
rounding circumstances,  was  accordingly 
proper  to  be  submitted  to  the  jury.  Foley 
Co.  V.  McKInley,  114  Minn.  271,  274,  131  N. 
W.  316;  Blocher  v.  Mayer  Bros.  Co.,  127 
Minn.  241,  149  N.  W.  285.  The  trial  court 
submitted  the  question  of  construction  of  the 
contract  to  the  Jury,  with  proper  and  clear 
Instructions.  The  verdict  of  the  jury  was  In 
accordance  with  plaintiffs'  contention,  and  it 
la  sustained  by  the  evidence. 

[3]  3.  The  remaining  questions  of  law  in 
the  case  are  easy  of  solutlcxi.  The  defend- 
ants, in  their  second  request  for  instructioas. 
in  substance  asked  the  court  to  charge  the 
jury,  as  a  matter  of  law,  that  under  the  mod- 
ified contract  the  mill  scale  controlled.  The 
court  refused  this  Instruction  and  defend- 
ants, in  their  third  request  then  asked  that 
the  court  give  the  following  instruction: 

"You  are  instructed  that  the  plaintiffs  aT« 
entitled  to  $7.35  per  1,000  feet  of  grade  4 
or  better  for  all  logs  actually  cut  and  delivered 
into  Basswood  liake  during  the  season  of  1911 
and  1912.  If  the  scale  made  in  the  woods  cor- 
rectly expresses  that  amount  you  will  base  the 
amount  earned  by  the  plnintifts  on  that  scale. 
If  the  scale  made  at  the  mill  correctly  express- 
es the  amount  so  cut  and  delivered,  you  will 
base  the  amount  earned  by  the  plaintifFs  on  that 
scale.  If  neither  of  these  scales  correctly  ex- 
presses the  amount  so  cut  and  delivered,  you 
will  arrive  at  the  correct  amount  from  all  the 
evidence  in  the  case  which  tends  to  show  that 
amount" 

In  other  words,  defendants'  position  was 
that  if  the  mill  scale  was  not  as  a  matter 
of  law,  controlling,  then  the  amount  of  the 
cut  should  be  determined  from  all  the  evi- 
dence in  the  case.  Plaintiffs  assented  to  the 
third  instruction,  and  it  was  given.  T^pon 
that  instruction  the  jury  found  that  the 
amoiut  of  the  cut  as  claimed  by  plaintiffs 
was  correct 

[4]  4.  The  only  remaining  question  is.  Does 
the  evidence  sustain  this  verdict!  We  are 
of  the  (pinion  that  it  does.  We  have  been 
Impressed  with  the  importance  of  this  ques- 
tion on  account  of  the  wide  discrepancy  In 
the  testimony.  With  such  discrepancy  exist- 
ing, the  Injustice  that  may  be  done  by  a 
wrong  decision  la  substantial.   WhUe  the  erl- 
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dence  on  tlte  part  of  plaintiff  fallB  Car  short 
of  certainty,  yet  we  cannot  avoid  the  conclu- 
sion tbat  It  is  sufficient  to  sustain  the  verdict 
of  the  Jury.  Mr.  Gerard  who  made  the  woods 
scale,  so  far  as  it  is  here  questioned,  was  a 
scaler  of  considerable  experience  and  a  pub- 
lic official  of  the  state.  Both  parties  imew 
him  and  agreed  upon  him.  His  scale  sus- 
tains aU  the  contentions  of  the  plaintiff. 
There  is  some  other  evidence  corroborating 
his  scale.  There  are  also  some  facts  which 
in  a  measure  explain  the  discrepancy  in  the 
two  scales.  It  Is  clear  that  some  logs  were 
lost  between  the  time  pl&lntlfr  delivered  them 
In  Basswood  Lake  and  the  time  they  reached 
the  mill,  and,  as  stated  above,  the  mUl  scale 
Tvas  only  an  estimate.  It  is  difficult  even 
after  making  allowance  for  these  facts  to 
account  for  the  difference  between  the  esti- 
mate at  the  mUl  and  the  scale  in  the  woods, 
except  on  the  hypothesis  that  one  or  the  oth- 
er was  wrong.  The  question  as  to  which  was 
right  and  which  was  wrong  involves  only 
questions  of  fact,  and  there  Is  sufficient  evi- 
dence to  sustain  a  verdict  in  favor  of  the 
contentions  of  the  plaintiffs. 

[6]  5.  Exception  Is  taken  to  a  refusal  of 
the  court  to  receive  In  evidence  a  letter  writ- 
ten by  Keating  reflecting  on  Gerard.  The 
letter  was  offered  on  the  cross-examination 
of  Keating  and  for  the  purpose  of  impeach- 
ing his  testimony.  As  far  as  here  material, 
it  reads  as  follows: 

"I  am  not  at  all  surprised  at  the  outcome  of 
the  logs  Gerard  scaled.  It  would  surprise  me 
if  the  work  was  dooe  half  right  You  know  I 
followed  him  on  another  job  last  spring  after  I 
left  up  there.  I  learned  things  about  him  tlien 
that  convinces  me  that  he  is  a  natural  l>om 
crook.  It  is  too  bad  that  such  a  fellow  should 
be  in  a  position  to  rob  a  man  openly.  I  am  sat- 
isfied that  if  a  competent  scaler  had  started  in 
there  and  done  right  that  there  would  not  be 
one  word  of  controversy." 

The  sole  purpose  of  offering  the  letter  was 
to  Impeach  the  testimony  of  Keating.  Clear- 
ly, where  a  witness  testifles  as  to  facts,  evi- 
dence that  on  a  prior  occasion  be  gave  a  dif- 
ferent version  of  the  facts  Is  admissible  for 
purposes  of  impeachment.  And  If  the  wit- 
ness gives  opinion  evidence,  then  evidence 
tbat  on  a  prior  occasion  he  gave  a  different 
opinion  is  admissible  to  impeach  him.  Smith 
V.  Standard  L.  &  A.  Ins.  Co.,  80  Minn.  291, 
83  N.  W.  342 ;  Beaubien  ▼.  Cicotte,  12  Mich. 
450.  But  these  rules  have  no  application 
here.  Keating  liad  given  no  opinion  as  to 
Gerard's  character,  and  he  bad  been  asked 
for  none.  He  had  not  given  any  opinion  as 
to  the  verity  of  Gerard's  scale.  He  bad  given 
"an  estimate"  as  to  the  number  of  logs  that 
Gerard  had  scaled.  The  estimate  was  vague 
and  of  little  consequence.  He  gave  It  by  con- 
sent of  both  parties  after  he  stated  that  be 
was  not  there  to  make  an  estimate  of  any 
logs  but  his  own,  and  after  he  had  said 
"whether  or  not  I  could  give  an  intelligent 
answer  I  don't  linow."  The  opinion  he  gave 
was  that  the  number  scaled  by  Gerard  was 


"4%,  possibly — well  6  times  as  msay  logs  as 
I  had."  He  later  said:  "I  beUeve  maybe  4— 
maybe  4%,  as  I  remember  It.  Now  I  don't 
know  whether  that  Is  the  actual  figure  or 
not" 

Four  times  the  number  scaled  by  Keating 
would  have  been  only  about  two-thirds  of 
the  number  claimed  by  plaintiffs  to  have  been 
scaled  by  Gerard.  Under  these  circumstances 
we  think  the  letter  was  of  no  substantial 
Importance  afi  Impeaching  testimony  and 
there  was  no  error  in  rejecting  it 

[6]  6.  Exception  is  taken  to  the  reception 
of  evidence  of  an  estimate  of  the  timt>er  on 
the  land  of  defendants  made  in  1904  by  plain- 
tiff O'Connell,  together  with  an  estimate 
made  by  another  witness  of  the  timber  re- 
maining. There  was  evidence  of  a  fire  in  the 
timber  in  the  meantime  whidi  destroyed 
about  3,000,000  feet  of  logs,  and  also  evidence 
that  some  of  the  timber  was  affected  by 
"ring-rot,"  which  cannot  be  detected  wlille 
the  timber  is  standing.  The  testimony  ob- 
jected to  was  not  of  great  probative  value, 
but  the  facts  which  detracted  from  its  value 
were  before  the  Jury,  and  we  think  there  was 
no  error  in  its  admission. 

Order  affirmed. 


GEORGE  A.  HORMEL  CO.  v.  MINNEAPO- 
LIS ST.  KY.  CO.     (No.  19S11  [221]). 

(Supreme  Coart  of  Minnesota.    Joly  23,  1916.) 

(Bvllahus  iv  the  Court.) 

1.  EviDEWCK  ®=3598— Steeet  Railboads  €=» 
114— Collision  wrra  AtrTouoBiLE — Siwti- 

OIKRCY  or  E^^IDCNaB. 

The  evidence  ia  held  sufficient  to  sustain 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2450-2452;  Dec.  Dig.  <g=>598; 
Street  Railroads,  Cent  Dig.  if  239-250;  Dec. 
Dig.  «=>U4.] 

2.  STBKET     RAHJItfADS    «S»117    —    GOLUSION 
WITH     AUTOMOBILB — GONTBrBtTTOBT     NkOU- 

QENCB— -Question  fob  Jobt. 

The  issue  as  to  whether  or  not  plaintiff 
was  guilty  'of  contributory  negligence  was  prop- 
erly submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |{  239-257;  Dec.  Dig.  <8s> 
117.] 

3.  Appeal  and  Ebbob  $=»981— New   Tbiai; 
ig=>99  —  Discbetionabt  Rulino  —  Newlt 

DiSCOVEBED    BVIDENCK. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  rests  largely  in  the  discretion 
of  the  trial  court  whose  action  will  not  be 
questioned,  except  where  there  Is  a  clear  abuse 
of  discretion.  The  refusal  of  the  trial  court 
to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence  held  not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J  3876 ;  Dec.  Dig.  <8=»081 ; 
New  Trial,  Cent  Dig.  ii  201,  207;  Dec.  Dig. 
«=981.] 

Appeal  from  District  Court,  Hennepin 
County;    B.  A,  Montgomery,  Judge. 

Action  by  the  George  A.  Hormel  Company 
against  the  Minneapolis  Street  Railway  Com- 
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pany.    From  denial  of  a  new  trial,  defendant 
appeals.    Affirmed. 

W.  Y.  Smiley,  of  Minneapolis,  for  appel- 
lant TrafCord  N.  Jayne,  of  Minneapolis^  for 
respondent 

SCHAIXER,  J.  Action  for  damages  for 
injury  to  plaintiff's  automobile  truck,  sus- 
tained in  a  collision  with  one  of  defendant's 
street  cars  January  9,  1913.  The  complaint 
alleges  negligence  on  the  part  of  defendant 
in  operating  its  car.  The  answer  denies  neg- 
ligence and  charges  that  the  injuries  were 
due  to  the  negligence  of  plaintiff. 

On  January  9,  1913,  plaintiff's  aatomoblle 
delivery  truck,  in  diarge  of  its  chauffeur,  was 
proceeding  along  Second  Avenue  North,  going 
in  a  southwesterly  direction  toward  Fifth 
Street  North  in  the  city  of  Minneapolis.  The 
auto  truck  collided  with  one  of  defendant's 
cars  coming  from  an  easterly  direction  at 
the  intersection  of  Second  avenue  and  Fifth 
street  damaging  thp  truck. 

The  record  discloses  evidence  tending  to 
show  that  plaintiff's  chauffeur  was  a  man  of 
some  experience,  that  he  was  familiar  with 
the  operation  of  street  cars  at  the  locality  of 
the  accident;  that  he  knew  that  street  cars 
always  raji  by  this  point  at  a  low  rate  of 
speed;  that  he  never  saw  a  car  come  down 
that  grade  rapidly  until  the  moment  of  the 
collision;  that  be  first  saw  the  street  car 
when  it  was  half  a  block  or  more  from  the 
crossing;  that  he  was  then  between  30  and 
35  feet  from  the  nearest  rail  of  defend- 
ant's track ;  that  he  slowed  down,  disengag- 
ed his  clutch,  and  applied  the  brake;  that 
he  then  let  in  the  clutch  and  proceeded  slow- 
ly at  about  6  miles  per  hour,  until  he  was 
about  7  feet  from  the  rail,  when,  observing 
that  the  car  was  coming  at  greatly  Increased 
speed,  he  put  on  the  brakes,  but  was  lilt  be- 
fore he  could  stop  his  truck ;  that  the  car  in- 
creased its  speed  aa  It  came  down  the  In- 
cline, 60  that  it  was  going  at  the  rate  of  25 
miles  per  hour  or  more  when  the  collision 
occurred;  that  there  was  snow -and  ice  on 
the  streets;  that  the  motorman  complained 
that  there  was  no  sand  on  the  tracks;  that 
the  force  of  the  collision  landed  the  heavy 
truck  a  distance  of  more  than  SO  feet  west 
and  7  feet  north  of  the  imint  where  the 
vehicles  met ;  that  the  front  end  of  the  street 
car,  when  It  was  finally  stopped,  was  at  a 
distance  slightly  exceeding  100  feet  from  the 
point  where  the  collision  occurred. 

[1]  1.  The  evidence  was  disttnctly  confiict- 
ing,  and  there  was  a  sharp  contradietlon  of 
plaintiff's  claims.  The  number  of  witnesses 
and  tbe  weight  of  the  evidence  may  pos- 
sibly have  been  with  defendant;  but  where 
there  Is  evidence  to.  support  the  verdict  we 
cannot  interfere  in  the  province  of  the  trial 
court  and  jury. 

[2]  2.  Defendant  strenuously  contends  that 
the  motion  for  an  Instructed  verdict  should 
have  been  granted  because  the  record  dis- 
closes that  plalutUTs  chauffeur  was  guilty  of 


contrlbatory  negligence  as  a  matter  of  law, 
and  in  support  of  this  contention  cites, 
among  others,  the  easea  of  Bartroot  r.  St  Paul 
City  Ry.  Co.,  125  Minn.  308,  146  N.  W.  1107, 
and  Schanno  v.  St  Paul  City  Ry.  Co.,  109 
Minn.  43,  122  N.  W.  783.  Other  cases  from 
other  juriadlctlons  are  dted  In  this  connec- 
tion, all  of  which  have  been  examined  with 
reference  to  the  question  under  consideration. 

The  questlan  whether  or  not  plaintiff's 
chauffeur  was  guilty  of  contributory  negli- 
gence was  primarily  for  the  Jury.  It  is  only 
when  upon  the  undisputed  facts  no  other  con- 
clusion can  be  arrived  at  by  reasonable  minds 
that  courts  will  hold  a  party  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 

Each  case  necessarily  depends  upon  its  own 
facts.  There  are  no  two  cases  exacUy  alike. 
An  examination  of  the  decisions  in  other 
cases  will  always  assist  the  court  In  arriving 
at  a  correct  conclusion,  but  in  the  determina- 
tion of  a  case  It  must  eventually  rest  upon 
its  own  facts.  Unless  such  undisputed  facts 
wUl  lead  reasonable  minds  to  no  conclusion 
other  than  that  plaintiff  was  negligent  and 
that  such  negligence  contributed  to  the  In- 
jury, the  question  remains  for  the  jury.  It 
is  not  a  question  of  law  for  the  court  Under 
the  evidence  disclosed  by  the  record,  It  can- 
not be  held  that  plaintiff  was  conduslTely 
shown  to  be  guilty  of  contributory  negligence. 
The  issue  wtus  proiwrly  submitted  to  the  jury, 
whose  verdict  has  been  approved  by  the  trial 
court.    It  will  not  be  disturbed. 

[3]  S.  E)rror  Is  assigned  that  the  trial  court 
denied  the  motion  for  a  new  trial  because  of 
newly  discovered  evidence,  which  could  not 
with  reasonable  diligence  have  been  produc- 
ed on  the  trial.  The  granting  of  a  new  trial 
for  newly  discovered  evidence  rests  largely 
In  the  discretion  of  the  trial  court  and  this 
discretion  wUl  not  be  questioned,  except 
where  there  Is  a  clear  abuse  thereof.  Bun- 
ker V.  United  Order  of  Foresters,  97  Minn. 
361,  107  N.  W.  392;  State  v.  Sheltrey.  100 
Jllnn.  107,  110  N.  W.  863,  10  Ann.  Cas. 
245;  Sprague  v.  Ballway  Oo.,  104  Minn.  58, 
116  N.  W.  104;  Ewlng  ▼.  Stl«tai^,  107  Minn. 
217,  119  N.  W.  802;  2  DnnneU'B  MUm.  Di- 
gest, {  7123  et  seq. 

An  examination  of  the  record  discloses  that 
an  effort  was  made  to  secure  the  presence  of 
the  motorman,  Einar  Pederson,  who,  between 
the  date  of  the  accident  and  the  date  of  the 
trial  had  changed  his  name  to  Elnar  Balstad. 
The  affidavits  further  disclose  that  Balstad 
at  the  time  of  the  trial  was  absent  frtim  the 
dty  of  Minneapolis,  and  at  the  date  of  bis 
first  affidavit  (December  9,  1914)  was  work- 
ing in  the  state  of  North  Dakota.  It  fur- 
ther appears  that  Balstad,  if  sworn  as  a 
witness,  would  contradict  the  testimony  of 
the  plaintiff's  chauffeur  In  several  particu- 
lars. It  does  not  appear  that  any  motion  for 
continuance  was  made  on  the  groxmd  of  the 
absence  of  this  witness,  or  on  the  ground 
that  his  attendance  could  not  be  procured. 
Other  affidavits  were  presented  showing  what 
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efforts  had  been  made  to  procure  tbe  attend- 
ance of  tbe  wltneea. 

The  trial  court,  whose  duty  It  was  to  pass 
on  the  question  In  the  first  Instance,  has,  In 
the  exercise  of  Its  discretion,  refused  to 
grant  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence.  We  cannot  hold  that  tbe 
court  abused  Its  discretion  In  so  ruling. 

Order  affirmed. 


In  re  HTJNSTIGER,  t 
HDNSTIGER  v.  KILIAN  et  «L 
(No.  19348  [234].) 
(Supreme  (^urt  of  Minnesota.    3nlj  23,  1915.) 

(ByttaUu  by  the  Oomri.) 
X.  liiCKNSKS  «s>22— Pebmit  to  Opxbatb  Bllf- 

DKBINQ  PI.ANT— RlOBT  OF  APFKAI.. 

G.  S.  1913,  S  4668,  gives  a  right  of  appeal 
to  the  district  court  from  an  order  of  a  town 
board  of  health  denying  an  application  for  a 
permit  to  operate  a  rendering  plant  within  the 
town. 

VEA.  Note.— Fc^  other  cases,  see  Llcensei, 
Cent.  Dig.  {{  67-«9 ;   Dec.  Dig.  <S=>22.] 

2.  COHsnnjTiONAL  Law  «=67,  80— Munici- 
pal Corporations— Judicial  Punctions— 
IssrANCE  or  Permits — "Judicial  Power." 
Only  jndicial  funetlona  are  vested  in  the 
courts.    Judicial  power  is  the  power  that  adjudi- 
cates upon  the  rights  of  persons  or  property, 
and   to  that  end   declares,   construes,   and   ap- 
plies tbe  law.    Tbe  action  of  the  town  board  In 
such  a  case  as  this  is  not  judicial. 

[Bid.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  123,  140,  143-147;  Dec. 
Dig.  «=>67,  80. 

For  other  definiUons,  see  Words  and  Phrases, 
First  and   Second    Series,  Judicial   Power.] 

8.    COKSriTDTIONAL  LAW  ®=».50,  7&— LICENSES 

«=»6,  22— Polios  Power— BxauLATiNO  Oo- 
CUP AtioNS— Nature  of  Functions. 

The  issuance  of  licenses  for  occupations  is 
an  exercise  of  the  police  power  of  the  state. 
The  establishment  of  regulations  for  the  govern- 
ment of  such  occnpatlons  is  a  legislative  func- 
tion;  the  enforcement  of  such  regulsrtions  ia  an 
administrative  function.  The  proceedings  of  a 
license  board  in  such  cases  is,  however,  quasi 
Judicial. 

[Kd.  Note. — For  other  cases,  see  Oonstitntional 
Law,  Cent.  Dig.  {$  48,  49,  139.  140:  Dec  Dig. 
<S=»50,  76:  Ldcenses,  Cent.  Dig.  if  6,  0,  19,  67- 
m ;  Dec.  Dig.  ®=>Q,  22.] 
4.  Licenses  4^22— Pboceedinos— Denial  or 
Permit  to  Operate  Rendebinq  Plant- 
Appeal. 

Tbe  court  on  appeal  does  not  try  the  matter 
anew  as  an  administrative  body  and  substitute 
its  findings  for  those  of  tbe  board.  It  will  not 
disturb  tbe  action  of  the  board,  unless  such  ac- 
tion is  arbitrary,  oppressive,  or  unreasonable, 
or  is  without  evidence  to  support  it,  or  is  con- 
trary to  law. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  ;§  57-59;   Dec.  Dig.  ®=322.] 

Appeal  from  District  Court,  Stearns  Coun- 
ty;  John  A.  Roeser,  Judge. 

In  the  matter  of  tbe  application  of  Frank 
Hunstlger  for  a  license  to  conduct  a  render^ 
ing  plant.  The  application  was  denied,  and 
the  applicant  appealed  to  the  district  court, 
which  granted  the  aK>licatloii,  and  Heniy 
Klllan  and  others  appeal.    Reversed. 


R.  B.-Brower,  of  8t  Cloud,  for  appellants. 
J.  D.  Sullivan,  of  St  Cloud,  for  respondent. 

HALLAM,  J. '  Frank  Hunstlger  made  ap- 
plication to  the  town  board  of  the  town  of 
St.  Cloud  for  a  license  to  operate  a  rendering 
plant  at  a  given  place  within  said  town.  The 
board  denied  the  application,  and  tbe  appli- 
cant appealed  to  tbe  district  court. 

[1)1.  The  first  question  before  us  is.  Does 
tbe  statute  give  the  applicant  any  right  of 
appeal? 

Section  4666,  G.  S.  1913,  provides  Chat  no 
person  shall,  without  written  i>erml8sion  of 
the  board  of  health  of  any  town,  engage 
therein  in  any  trade  or  employment  from 
which  noisome  odors  may  arise.  Tbe  town 
board  is  the  board  of  health  (Q.  S.  1913,  f 
4643),  and  a  rendering  plant  la  within  tbe 
statute. 

Section  4667  provides  that: 

"Such  local  boards,  from  time  to  time,  may 
designate  places  within  their  respective  juris- 
dictions wnerein  such  trades  or  employments 
may  be  carried  on,  by  orders  filed  with  tbe 
town,  «  *  •  derk,  and  may  revolt  tbe  same 
by  like  orders.  Within  twenty-four  hours  after 
written  notice  of  any  such  revocation,  every 
person  exercising  such  trade  or  employment  in 
the  locally  to  which'  it  relates  shall  cease  to 
do  so." 

Sectlcm  4668  provides  that: 

"Within  five  days  after  service  of  such  notice, 
any  party  aggrieved  by  an  order  made  under 
sections  4666,  4667,  may  appeal  therefrom  to 
the  district  court  of  the  county." 

It  is  the  contention  of  the  town  that  an 
appeal  lies  only  from  an  order  revoking  per- 
mission to  conduct  a  business  In  which  the 
person  to  whom  the  notice  is  directed  la  al- 
ready engaged.  The  sections  we  have  quoted 
are  not  clear  upon  this  point  Section  4668 
gives  the  right  of  appeal  to  "any  party  ag- 
grieved by  an  order  made  under  sections  4666, 
4667,"  and  these  sections  cover  orders,  grant- 
ing permission  to  carry  on  such  trade  or  em- 
ployment, designating  places  where  the  same 
may  be  carried  on,  and  revoking  such  orders 
of  designation.  The  doubt  arises  from  the 
opening  words  of  section  4668  that  "within 
five  days  after  service  of  such  notice"  a  party 
aggrieved  may  appeal.  Notice  of  the  action 
of  the  board  Is  required  only  in  case  of  an 
order  of  revocation,  and  the  town  contends 
that  the  right  of  appeal  Is  accordingly  limit- 
ed to  the  cases  where  such  notice  is  required. 
The  above  sections  are  the  same  as  sections 
2143-2145,  Revised  Laws  1905.  The  original 
enactment  Is  found  in  chapter  222,  General 
Laws  1886,  {{  1-4  (G.  S.  1894,  §}  1489-02).  Tbe 
language  of  the  original  statute  is  more 
dear.  In  terms  quite  plain  It  provided  for 
action  of  tbe  board  assigning  a  h»callty  for 
the  exercise  of  such  trade  or  employment, 
and  prohibiting  its  exercise  in  places  not  so 
assigned,  granting  of  a  permit  to  carry  on 
sticb  trade  or  emplojrment,  revocation  of  sudi 
assignment,  and  notice  of  such  revocation. 


4=9Vor  otber  cases  see  same  topic  and  KEY-NUMBER  In  all  Kejr-Numbered  Digests  and  Indexes 
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It  is  thm  provided  in   unequivocal  terms 
that: 

"Any  person  or  corporation  agsrieved  by  any 
order  of  such  board,  may  appeal  therefrom,  to 
the  district  court." 

The  same  aggravating  provision,  that  "ap- 
peal shall  be  taken — within  five  (5)  days  after 
the  service  of  such  order,"  appears  later  in 
the  section.  From  the  position  in  which  this 
language  api>ears  it  could  hardly  be  under- 
stood as  nullifying  any  part  of  the  right  of 
appeal  whidi  was  so  unequivocally  given. 
We  tliink  the  original  statute  manifested  an 
intent  to  give  a  right  of  appeal  to  one  to 
whom  permission  and  assignment  of  place 
had  been  refused.  Invoking  the  rule  of  con- 
struction that  changes  made  by  a  revision  of 
statutes  will  not  be  construed  as  altering  the 
law  unless  It  is  clear  that  such  was  the  in- 
tention (State  V.  Stroschein,  99  Minn.  248, 109 
N.  W.  235),  we  hold  that  the  present  statute 
likewise  gives  to  a  person  to  whom  a  permit 
is  denied  the  right  of  appeal  to  the  district 
court. 

[2]  2.  Tbe  remaining  questions  in  the  case 
relate  to  the  nature  of  the  issues  to  be  tried 
on  appeal.  The  trial  court  charged  the  Jury 
as  follows : 

"The  fact  that  permission  has  been  refused 
Mr.  Hunstiger  to  operate  this  rendering  plant 
by  the  town  board  is  not  to  carry  any  weight 
with  the  jury.  They  are  to  dedde  this  matter 
and  render  tiieir  verdict  without  any  reference 
to  the  town  board." 

And  further  that: 

"If  the  jury  believe  from  the  evidence  that  Mr. 
Hunstiger,  if  he  properly  operates  this  render- 
ing plant,  can  do  so  without  such  operation  be- 
ing hurtful  to  the  inhabitants  of  the  town,  or 
dangerous  to  the  pnblic  health,  or  injurious  to 
neighboring  property,  or  that  noisome  oders 
will  not  arise  therefrom,  then  the  jury  may 
grant  him  permission  to  operate  this  rendering 
plant.  But  if  the  jury  believe  to  the  contrary, 
that  the  location  is  of  such  a  character  that  it 
will  be  improper  to  permit  a  rendering  plant 
to  be  operated  at  this  place,  then  it  may  refuse 
such   permission." 

In  other  words  the  Jury  were  Instructed 
to  resolve  themselves  Into  a  licensing  board 
and  to  grant  or  withhold  a  licen.se,  as,  in 
their  Judgment,  should  seem  expedient  and 
wise.  We  are  of  tbe  opinion  that  this  is  an 
incorrect  rule  of  law.  The  statute  is  not 
very  explicit  as  to  the  precise  functions  of 
the  court  on  appeal.  Section  466S  provides 
that: 

"Upon  the  return  of  the  verdict  the  court  may 
either  alter  or  amend  the  order  of  the  board  or 
confirm  or  amend  it  in  full,  to  conform  to  such 
verdict.  If  the  matter  be  tried  by  tbe  court,  it 
shall  have  and  exercise  tbe  same  power." 

This  Is  perhaps  broad  enough  to  give  the 
court  any  power  which  it  may  constitutional- 
ly exercise.  We  must  determine  the  power 
of  the  court  on  appeal,  not  alone  by  refer- 
ence to  tbe  language  of  the  statute,  bnt  by 
referring  to  the  Oon5titatl<m  of  the  state  as 
well. 

The  powers  of  government  of  this  state  are 
divided  by  the  Oonstitatlon  into  legislative, 
executive  and  JudldaL    Const  art  8,  |  L 


Only  Judicial  tnnctlnis  are  vested  In  the 
courts.  Judicial  power  is  the  power  tliat 
adjudicates  upon  the  tights  of  persons  or 
property,  and  to  that  end  declares,  construes 
and  applies  the  law.  People  v.  Chase,  165  IlL 
527,  538,  46  N.  EL  454,  86  L.  B,  A.  106;  Peo- 
ple V.  Simon,  176  la  166,  169,  52  N.  E.  910, 
44  li.  R.  A.  801,  68  Am.  St  Bep.  175.  It 
seems  clear  that  the  issuance  of  a  permit  to . 
operate  a  rendering  plant  Is  not  a  Judicial 
act  If  a  statute  should  confer  upon  the  dis- 
trict court  and  a  Jury  In  the  first  instance  the 
power  or  authcnity  to  grant  a  permit  for  such 
purpose,  no  one  would  seriously  doubt  that 
such  a  statute  imposed  on  tbe  court  the  ex- 
ercise of  nonjudicial  power.  It  does  not 
make  the  power  any  more  a  Judicial  power  to 
confer  it  by  ai^>eal  from  the  action  of  a  board 
that  must  act  in  the  first  Instance  If,  when 
the  matter  comes  into  court.  It  Is  to  be  dis- 
posed of  In  the  same  maimer  as  though  it 
had  originated  there  and  without  regard  to 
the  action  of  the  board  from  which  the  ap- 
peal is  taken. 

[3]  3.  The  power  to  issue  a  permit  or  li- 
cense to  operate  a  rendering  plant  and  to 
assign  the  locality  within  which  such  a  plant 
shall  be  operated.  Is  an  exercise  of  the  police 
power  of  the  state.  The  purpose  of  such  reg- 
ulation is  to  secure  and  safeguard  the  health 
and  comfort  of  the  community.  The  princi- 
ple underlying  the  exerdse  of  the  power  to 
license  and  regulate  such  an  occupation  is 
the  same  as  that  underlying  the  power  to  li- 
cense and  regulate  professions  that  have  to 
do  with  the  preservation  of  health  and  the 
treatment  of  disease,  or  trades  such  as  bar- 
bering,  or  callings  such  as  caring  for  refuse 
matter,  the  proper  regulation  of  which  Is  es- 
sential to  public  health  and  comfort  The 
establishment  of  regulations  for  the  govern- 
ment of  such  occupati<Nis  is  a  legislative  or 
quasi  legislative  function;  the  enforcement 
of  such  rules  is  primarily  an  administrative, 
but  may  be  a  quasi  Judicial,  function.  NelsMi 
V.  State  Board  of  Health,  186  Mass.  330,  71 
N.  K.  683.  In  State  ex  reL  v.  Redington,  119 
Minn.  402,  138  N.  W.  430,  It  was  said  the  is- 
suance of  theater  licenses  Is  a  legislative  pow- 
er. In  State  v.  State  Board  of  Medical  E^x- 
aminers,  34  Minn.  387,  26  N.  W.  123,  "serious 
doubt"  was  expressed  as  to  whether  tbe  pro- 
ceedings of  a  state  board  of  medical  exam> 
Iners  in  the  matter  of  revocation  of  a  license 
of  a  physician  were  "even  quasi  JudldaL"  In 
another  case  it  was  said,  however,  that  the 
acticm  of  this  board  in  refusing  to  Issue  a  li- 
cense was  "not  merely  ministerial,  but  par- 
takes of  a  Judicial  character."  State  v.  State 
Medical  Examining  Board,  32  Minn.  324,  328, 
20  N.  W.  238, 60  Am.  Bep.  676.  We  are  of  the 
opinion  that  the  function  of  the  town  board 
in  this  case  is  properly  termed  a  quasi  Judi- 
cial function.  We  think  it  equally  clear  that 
the  Legislature  never  intended  that  the  conit 
should  put  itsdf  in  the  place  of  the  towa 
board,  try  the  matter  anew  as  an  administra- 
tive body,  and  8ul>stitute  its  findings  for  those 
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of  tbe  bocurd.  ▲  statnte  wblch  so  provided 
would  be  nnconstltatlonal  as  a  delegation  to 
the  Judiciary  of  nonjudicial  power.  Steener- 
S(Hi  T.  Great  Northern  R7.  Co.,  6&  Minn.  368, 
376,  72  N.  W.  713 ;  Detroit  &  M.  By.  Co.  v. 
Midi.  R.  R.  Conun.,  236  XJ.  S.  402,  35  Sup. 
Ct.  126,  69  L.  Ed. u 

nils  does  not  mean  that  appeal  does  not 
lie  to  the  courts  from  the  determination  of 
the  town  board.  The  right  of  appeal  from 
the  action  of  adndniBtratlve  boards  acting  in 
a  quaal  Judicial  capacity  Is  frequently  confer- 
red by  statutei  Instances  of  this  sort  are 
found  In  appeals  to  the  courts  from  the  action 
of  the  railroad  commissions,  boards  of  medi- 
cal examiners,  and  other  commissions  or 
boards,  for  the  regulation  of  trades  or  em- 
ployments. "The  appeal  in  such  cases  is  not 
permitted  because  the  action  of  the  board  is 
considered  Judicial,  but  It  Is  granted  as  a 
method  of  getting  the  matter  lUTolved  before 
a  court  that  it  may  be  determined  Judidelly." 
Board  of  Com'rs  of  Huntington  County  t. 
Heaston,  144  Ind.  583,  691,  41  N.  EL  457,  43 
N.  a  651,  55  Am.  St  Rep.  192.  The  doubtful 
question  here  relates  not  to  the  right  of  ap- 
peal but  to  the  function  of  the  court  after  tbe 
appeal  Is  taken. 

[4]  4.  There  are  In  the  books  numerous 
eases  of  appeals  from  orders  of  license 
boards,  some  from  orders  revoking  licenses. 
City  of  Taunton  v.  Taylor,  116  Mass.  254; 
Sawyer  v.  State  Board  of  Health,  125  Mass. 
182;  Inhabitants  of  Belmont  v.  New  Eng. 
Brick  Co.,  190  Mass.  442,  77  N.  B.  504;  Munk 
V.  Prink,  81  Neb.  631,  116  N.  W.  525,  17  I* 
R.  A.  (N.  S.)  439 ;  State  Board  of  Health  y. 
Roy,  22  R.  I.  688,  48  AtL  802;  and  some 
from  orders  refusing  licenses;  WUUams  v. 
State  Board  of  Medical  EKaminers,  120  Minn. 
313,  139  N.  W.  500;  State  T.  First  Dlst  Ct, 
19  Mont  601,  48  Pac.  1104;  In  re  Littlefleld, 
61  Wasih.  150,  112  Pac.  234.  None  of  them, 
so  far  as  we  are  advised,  deals  with  tbe  ques- 
tion of  limitation  upon  the  power  of  the  court 
on  appeal,  either  under  statutes  or  constl- 
tutlonal  provisions.  The  rule  applied  on  ap- 
peals from  administrative  boards,  having  to 
do  with  the  regulation  of  railways,  is  that 
the  court  will  not  disturb  the  Judgment  of 
the  board  whose  action  is  under  review  unless 
the  action  is  arbitrary,  oppressive  or  unrea- 
sonable, or  without  evidence  to  sustain  it,  or 
contrary  to  Ihw.  Steenerson  v.  Great  North- 
em  By.  Co.,  69  Minn.  368,  72  N.  W.  713; 
State  ▼.  Great  Northern  Ry.  Co.,  153  N.  W. 
247;  Int  Com.  Gomm.  v.  Union  Pac.  R.  R. 
Co.,  222  U.  S.  641,  647,  82  Sup.  Ct  108,  66  U 
"Ed.  806.  See,  also,  State  ex  rel.  v.  M.  & 
St  I*  R.  Co.,  76  Minn.  469,  79  N.  W.  610; 
Fobl  V.  Common  CouucU,  80  Minn.  67,  82  N. 
W.  1097;  State  ex  rel.  v.  Zimmerman,  86 
Minn.  S68,  90  N.  W.  788,  58  L.  R.  A.  78,  91 
Am.  St  Rep.  851;  Harrison  v.  People,  101 
IlL  App.  224;  People  ex  rel.  v.  Grant  126 
V.  Y.  478,  27  N.  E.  964.  We  deem  this  the 
proper  rale  to  apply  to  this  case. 


nie  case  was  not  tried  or  submitted  to 
the  Jury  on  this  theory,  and  a  new  trial  must 
be  had. 

Order  reversed,  and  new  trial  granted. 


SHEVIylN-MATHIEU  LUMBER  CO.  ▼. 

FOGARTY,  County  Treasurer. 

(No.  19272  [180].) 

(Supreme  Court  of  Minnesota.    July  28,  1915.) 

(Syllabut  ly  the  Court.) 

1.  CouBTS  <8i=>489— Records  €=9— Exclusivb 

JCKIBDICTION   OF  FEDEBAI,  COUBTS— DeCBEE 
OF  REGISTBATION— VALIDITT— JCBISDIOTION. 

The  State  courts  have  no  jurisdiction  over 
tbe  proprietary  title  of  the  United  States  to 
land  within  the  state,  and  a  decree  of  registra- 
tion under  the  Ton-ens  Act  (t<aw8  1901,  c.  237). 
rendered  before  the  United  States  has  parted 
with  such  proprietary  title,  is  a  nalUty  as 
against  the  United  States  and  its  aabseaneoit 
vendees. 

[Ed.  Note.— For  other  cases,  see  (Courts,  Cent 
Dig.  U  404,  1324-1330,  1333-1341,  1372-1374; 
Dec.  Dig.  «=9  489;   Records,  Dec.  Dig.  «s>9.] 

2.  Records  ®=>9 — Registration  of  Titu:8 — 
ToBRENs  Act  —  Omission — ^Reimbubsehent 
FBou  Assurance  Fund. 

To  entitle  land  to  registration  under  the 
Torrens  Act,  it  must  be  established  that  the 
United  States  has  parted  with  its  original  title 
thereto;  and,  where  the  United  States  has  not 
parted  with  such  title,  the  omission  of  the  ex- 
aminer to  ascertain  and  report  such  fact  is  an 
"omission"  which  entitles  a  good-faith  purchas- 
er who  aubeequently,  and  without  negligence  on 
his  own  part,  purchases  the  land  on  Uie  faith  of 
a  certificate  of  title  issued  in  such  proceedings 
and  whose  title  failed  because  tbe  land  belonged 
to  the  United  States,  to  reimbursement  out  of 
the  awnrance  fund. 

[Ed.  Note.— For  other  cases,  see  Records,  Dea 
Dig.  «=»9.1 

3.  Rboobds  «s»9— Rboibtbatior  ov  Tsum— 
Nkquqenck  of  Pubchaser. 

PoTchasing  registered  land  on  the  faith  of 
the  certificate  of  title  and  without  making  an 
independent  investigation  of  the  title  m  not  neg^ 
Ugence  on  the  part  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  RecordSk  Dec. 
IMg.  <&=>9.] 

4.  Records  «=»9— Registration  of  Title- 
Duty  OF  Examiner— Land  Office  Receipt. 

The  statute  imposes  upon  tbe  examiner  the 
duty  to  make  his  investigation  full  and  thorough, 
and  he  is  not  justified  in  relying  upon  a  receipt 
or  certificate  issued  to  an  entryman  by  a  local 
land  office  as  establishing  that  tbe  United  States 
has  parted  with  its  proprietaiy  title. 

[Ed.  Note. — For  other  cases,  gee  Records,  Dec. 
Dig.  €=»9.] 

6.  Records  ^=»9 — Keqistration  of  Titles— 
Torrens   Act— Reimbursement  tooh  As- 
surance Fund. 
A  certificate  of  title  is  an  assurance  to 
subsequent  purchasers  that  the  court  had  juris- 
diction of  the  subject-matter  of  the  title,  and  if 
the  examiner  neglected  to  report  that  no  patent 
had  issued  and  the  title  of  a  good-faith  purchas- 
er fails  because  the  land  lielonged  to  the  United 
States,  tbe  failure  of  the  examiner  to  report  tlie 
absence  of  a  patent  entitles  such  purchaser  t» 
reimbursement  out  of   tbe  assurance   fund  al- 
though the  certificate  does  not  purport  to  bar 
the  rights  of  the  United  States. 

(Ed.  Note.— For  othor  cases,  see  Records,  Dec. 
Dig.  <S=»9.] 
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Appeal  ftom  District  Conrt,  KoochlcMng 
County ;  C.  W.  Stanton,  Judge. 

Action  by  tbe  SheTlln-Mathleu  lAnnber 
Company  against  Patrick  H.  Fogarty,  as 
County  Treasurer.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appeals. 
Reversed. 

Powell  &  Simpson  and  H.  W.  Yolk,  all  of 
Minneapolis,  for  appellant.  Franz  Jevne,  Co. 
Atty^  of  International  Falls  (Jevne  &  Norton 
and  Frank  Palmer,  all  of  International  Falls, 
of  counsel),  for  respondent 

TAYLOR,  O.  Plalntlfl  brought  suit  against 
the  county  treasurer  of  Koochiching  county 
to  recover  the  value  of  a  tract  of  land  pur- 
chased from  the  person  In  whose  name  title 
thereto  had  been  registered  under  the  so-call- 
ed Torrens  Act,  but  who  In  fact  had  no  title 
for  the  reason  that  the  United  States  had 
not  conveyed  or  relinquished  Its  original  pro- 
prietary title  to  the  land.  Defendant  de- 
murred to  the  complaint;  the  demurrer  was 
sustained  and  plaintiff  appealed. 

[1]  It  aiHpears  from  the  complaint,  among 
other  things,  that  in  March,  1902,  WllUam  B. 
White  made  homestead  entry  of  the  land,  and 
In  May,  1903,  made  commutation  proof  there- 
for and  received  the  usual  receipt  from  the 
United  States  land  oflSce  which  was  recorded 
In  the  office  of  the  raster  of  deeds;  that 
thereafter  White's  entry  was  duly  canceled 
by  the  land  department  of  the  United  States ; 
that  the  land  was  taxed  for  the  year  1904 
and  was  subsequently  sold  for  sudt  taxes  to 
R.  C.  Fraser;  that  thereafter  Fraser,  in 
form,  perfected  such  tax  title  and  procured 
the  title  to  the  land  to  be  registered  In  his 
name  under  and  pursuant  to  the  Torrens  Act, 
and  la  April,  1910,  received  the  usual  certifi- 
cate of  title  therefor  from  the  registrar  of 
titles ;  th'at  thereafter  plaintiff,  relying  upon 
such  registration  and  the  certificate  of  title 
issued  pursuant  thereto,  purchased  the  land 
from  Fraser  In  good  faith  for  a  valuable  con- 
sideration and  without  notice  or  knowledge 
of  any  defect  in  the  tittle,  and  surrendered 
the  certificate  of  title  Issued  to  Fraser  and 
received  in  Ueu  thereof  a  certificate  of  title 
Issued  to  itself;  that  in  April,  1912,  the  United 
States  conveyed  the  land  by  patent  In  fee 
simple  to  Paul  W.  Perkins  pursuant  to  an 
application  therefor  under  the  Timber  and 
Stone  Law  filed  by  Perkins  in  August,  1910; 
that  the  tax  title  and  all  proceedings  based 
thereon  Including  the  registration  of  title  in 
Fraser  were  void  for  the  reason  that  the  laud 
belonged  to  the  United  States  and  was  not 
subject  to  taxation  nor  to  the  laws  of  Minne- 
sota until  conveyed  by  the  United  States  to 
Perkins;  and  that  the  examiner  of  titles  in 
the  registration  proceeding  had  negligently 
failed  to  ascertain  or  report  to  the  court  that 
the  entry  of  White  had  been  canceled  and 
that  no  iMtent  to  the  land  had  been  issued  by 
the  United  SUtes. 

The  land  in  question  was  the  property  of 


the  United  States  dnrlmr  &U  the  proceedings 
here  In  controversy,  and  it  la  not  claimed  by 
either  party  that  plaintiff  or  its  grantor  ever 
obtained  any  Utle  thereto  or  interest  therein. 
The  question  presented  is  whether  plaintiff, 
who  in  good  faith  purchased  the  land  from 
the  registered  owner  thereof  and  received  a 
certificate  in  the  statutory  form  purporting 
to  give  perfect  title  thereto,  is  entitled  to  be 
reimbursed  out  of  the  assurance  fund  for  the 
loss  sustained  by  reason  of  the  fact  that  the 
title  to  the  land  was  in  the  United  States  at 
all  times  during  the  registration  proceedings 
and  never  vested  in  plalntlfl. 

The  statute  provides : 

"Any  person  who,  without  nei^igence  on  Ms 
part,  Bustaiaa  any  loss  or  damage  by  reason  of 
anjr  omission,  mistake  or  misfeasanoe  of  the 
registrar  or  ills  deputy,  or  of  any  examiner  or 
of  any  clerk  of  court,  or  of  his  deputy,  in  the 
performance  of  their  respective  duties  under 
this  law,  •  *  *  may  institute  an  action  in 
the  district  court  to  recover  compensation  oat  of 
the  assurance  fund  for  audi  loss  or  damase." 
Section  6943,  G.  S.  1913. 

The  statute  further  provides  that  in  such 
actions  "the  county  treasurer,  in  his  official 
capacity,  shall  be  the  sole  defendant."  Sec- 
tion 6044,  G.  S.  1913.  The  statute  also  pro- 
vides that  the  examiner,  among  other  things, 
"shall  search  aU  public  records,  and  fully  In- 
vestigate all  facts  pertaining  to  the  title 
which  may  be  brought  to  his  notice,  and 
shall  file  in  tt\e  case  a  full  report  thereof,  to- 
gether with  his  opinion  upon  the  title."  Sec- 
tion 6880,  G.  a  1913. 

In  the  light  of  these  statutes  extended  dis- 
cussion is  unnecessary.  It  was  the  duty  of 
the  examiner  to  sear(di  all  public  records,  to 
investigate  fully  all  facts  pertaining  to  the 
title  brought  to  his  notice,  and  to  file  a  full 
report  thereof  together  with  his  opinion  upon 
the  tiUe.  The  purpose  of  such  examination 
and  r^ort  is  to  furnish  the  court  with  all 
available  information  relating  to  the  title  to 
the  end  that  the  action  of  the  court  shall  be 
based  upon  correet  premises.  The  position  of 
examiner  under  this  law  is  one  of  high  re- 
sponsibility. Unless  the  examiner  performs 
his  duties  fully  and  thoroughly,  the  court  is 
liable  to  be  misled  to  the  substantial  preju- 
dice of  some  property  owner. 

No  lesser  estate  than  a  fee  simple  can  be 
registered.  Section  6S71,  G.  S.  1913.  The 
United  States  is  the  source  of  all  land  titles 
tn  the  state  of  Minnesota,  and  no  titie  in  tee 
exists  tn  any  private  person  until  the  United 
States  has  parted  with  its  proprietary  tiUe. 
Usually  the  United  States  dqee  not  part  with 
such  titie  until  it  issues  a  patent  for  the 
land.  Sometimes  such  title  is  conveyed  by 
direct  oongressional  grant,  but  no  such  grant 
is  Involved  in  the  present  case.  White  at- 
tempted to  acquire  the  land  under  the  home- 
stead laws  but  his  inchoate  titie  thereto  was 
lost  through  failure  to  comply  with  such 
laws,  and  the  land  remained  the  property  of 
the  United  States  until  conveyed  to  Perkbts 
subsequent  to  the  registration  proceedings. 
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The  compact  netween  the  people  of  Mlnne- 
Bota  and  the  United  States,  embodied  in  the 
state  Constitution  as  a  condition  to  the  ad- 
mission of  Minnesota  as  a  state,  provides : 

"That  this  ttate  shall  never  interfere  with  the 
primary  disposal  of  the  soil  within  the  same,  by 
the  United  States,  or  with  any  regulations  Con- 
gress may  Snd  necessary  for  securing  the  title 
to  said  soil  to  bona  fide  purchasers  thereof; 
and  no  tax  shall  be  imposed  on  lands  belonging 
to  the  United  States."     Section  3,  art  2,  Const. 

Under  this  compact  It  Is  bey<Mid  the  power 
of  the  state  to  impair  or  affect  in  any  man- 
ner the  original  title  of  the  United  States  to 
land  within  the  state,  or  to  tax  land  belong- 
ing to  the  United  States.  As  the  state  courts 
have  no  Jurisdiction  over  the  proprietary  ti- 
tle of  the  United  States,  an  attempt  to  regis- 
ter land  while  the  United  States  still  retains 
Its  original  title  thereto  Is  a  mere  nulUty. 
l%e  court  has  no  Jurisdiction  of  the  subject- 
matter.  Before  any  right  exists  to  institute 
or  maintain  proceedings  under  the  registra- 
tion act,  it  must  be  established  as  a  tact  that 
the  United  States  has  parted  with  Its  origi- 
nal title  to  the  land;  and  it  is  the  duty  of 
the  examiner  to  ascertain  and  report  the  evi- 
dence relied  upon  to  establish  such  fact  The 
usual  evidence  thereof  is  the  patent  If  it 
does  not  appear  that  a  patent  has  issued  the 
examiner  should  report  sudti  fact;  and  in 
that  event  he  should  also  report  the  title  as 
not  proper  for  registration,  unless  he  Is  able 
to  report  that  a  congressional  grant  or  the 
public  records  of  the  United  States  establish 
beyond  question  that  the  title  has  in  fact 
passed  from  the  United  States,  and  that  the 
title  of  its  grantee  can  no  longer  be  defeated 
by  the  act  of  the  land  department  of  the 
United  States.  The  receipt  or  certificate  is- 
sued by  the  register  or  receiver  upon  the  en- 
try of  land  at  a  local  land  office  does  not  es- 
tablish such  fact  for  such  receipts  and  cer- 
tificates and  all  rights  of  the  holders  thereof 
are  subject  to  cancellation  by  the  land  de- 
partment under  authority  conferred  upon  that 
department  by  Congress. 

[2]  That  the  United  States  has  parted  with 
Its  proprietary  title  is  a  condition  precedent 
to  the  right  of  a  claimant  to  institute  or 
maintain  proceedings  for  registration  of  the 
land;  and,  where  no  patent  has  issued,  an 
examiner  who  falls  to  ascertain  and  report 
that  fact  cannot  be  held  to  have  performed 
bis  duty,  unless  he  ascertains  and  reports 
that  the  title  has  in  fact  passed,  without  the 
issuance  of  a  patent,  by  virtue  of  some  act  of 
Congress.  In  the  present  case,  the  failure  of 
the  examiner  to  ascertain  and  report  that  no 
patent  had  issued  for  the  land  and  that  the 
United  States  had  not  parted  with  its  pro- 
prietary title  thereto,  was  at  least  an  "omis- 
sion" which  entitled  plaintiff.  If  without  neg- 
ligence on  its  own  part,  to  seek  reimburse- 
ment for  Its  loss  out  of  the  assurance  fund. 

[3]  Defendant  asserts  that  plaintiff  is  not 
shown  to  be  without  negligence  on  its  own 
part;  but  as  the  cause  is  submitted  upon  a 
demurrer  to  the  complaint,  it  Is  soffident  to 


say  that  the  complaint  does  not  disclose  af- 
firmatively that  plaintiff  was  guilty  of  negli- 
gence. Purchasing  the  land  in  reliance  upon 
the  certificate  of  title  and  without  making 
an  Independent  Investigation  of  the  title  Is 
not  sofllclent  to  establish  negligeooe,  for 
plaintiff  had  the  right  to  rely  upon  the  cer- 
tificate as  evidence  that  the  holder  thereof 
possessed  a  title  entitled  to  registration. 

[4,  i]  The  receipt  Issued  to  White  by  the 
receiver  of  the  local  land  office  was  of  rec- 
ord, and  defendant  calls  attention  to  section 
8450,  G.  S.  1913,  which  makes  such  receipts 
prima  facie  evidence  of  title.  This  case  is  an 
illustration  of  the  unreliaoillty  of  such  evi- 
dence. The  rule  is  one  of  convenience  but 
has  no  controlling  force  in  the  present  case. 
The  statute  required  the  examiner  to  Inves- 
tigate fully  all  matters  pertaining  to  the  ti- 
tle, and  the  prima  fade  character  of  this  re- 
ceipt did  not  relieve  him  from  the  statutory 
duty  to  make  his  Investigation  full  and 
thorough.    The  statute  provides: 

"Every  person  receiving  a  certificate  of  title 
parsuant  to  a  decree  of  registration,  and  every 
subaequent  purchaser  of  registered  land  who 
receives  a  certificate  of  title  in  good  faith  and 
for  k  valnable  consideration,  shall  hM  the  same 
free  from  all  inctunbrances,  and  adverse  claims, 
excepting  only  snch  estates,  mortgages,  liens, 
charges  and  interests  as  may  be  noted  in  the 
last  certificate  of  title  in  the  ofllce  of  the  regis- 
trar, and  also  excepting  any  of  the  following 
rights  or  incambrances  subristing  against  the 
same,  if  any,  namely: 

"1.  Liens,  claims  or  rights  arising  or  existing 
nnder  the  laws  or  the  Constitution  of  the  Unit- 
ed States,  which  this  state  cannot  require  to 
appear  of  record. 

"2.  The  lien  of  any  tax  or  spedal  assessment 
for  which  the  land  has  not  been  sold  at  the 
date  of  the  certificate  of  title. 

"3.  Any  lease  for  a  period  not  exceeding  three 
years  when  there  is  actual  occupation  of  the 
premises  thereunder. 

"4.  All  rights  in  public  highways  upon  the 
land. 

"R.  Such  right  of  appeal,  or  right  to  appear 
and  contest  the  application  as  U  allowed  by 
this  chapter." 

Section  6S92,  G.  S.  1013. 

Defendant  contends  that  plaintiff  Is  not 
entitled  to  recover  for  the  reason  that  the 
above  statute  shows  that  the  certificate  does 
not  undertake  to  insure  the  title  against 
rights  arising  or  existing  under  the  laws  or 
Constitution  of  the  United  States.  It  Is  not 
within  the  power  of  the  state  to  bar  the 
rights  of  the  United  States  and  the  registra- 
tion proceedings  do  not  purport  to  bar  such 
rights.  But  the  purpose  of  the  registration 
act  Is  to  Insure  to  the  one  to  whom  a  certifi- 
cate of  title  is  issued,  and  to  his  vendees,  an 
absolutely  perfect  and  indefeasible  title  free 
from  all  claims  of  every  kind  and  nature  ex- 
cept those  expressly  noted  upon  the  certifi- 
cate, and  to  put  such  title  beyond  attack.  A 
subsequent  purchaser  has  the  right  to  rely 
upon  such  certificate  as  an  assurance  that 
the  court  which  decreed  its  issuance  had  Ju- 
risdiction of  the  subject-matter  of  the  title, 
and  that  the  holder  thereof  possesses  a  title 
which  the  law  authorized  to  be  registered. 
If  this  be  not  true^  U  the  court  In  fact  had 
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no  Jurisdiction  to  render  the  decree  for  the 
reason  that  the  land  still  belonged  to  the 
United  States,  and  if  the  fact  that  the  Unit- 
ed States  had  not  parted  with  its  title  was 
not  ascertained  and  reported  by  the  exam- 
iner, the  purchaser  sustains  a  loss  by  reason 
of  the  neglect  of  the  examiner  whidi  en- 
titles him  to  reimbursement  out  of  the,  as- 
surance fund  under  section  6943,  O.  S.  1913. 
Order  reversed. 


KB!NT  T.  COSTIN  et  aL     (No.  19251  [168].) 
(Supreme  Court  of  Minnesota.    July  23,  1915.) 

(BvUaiut  by  the  Court.) 

X  Appeal  and  Ebbob  ^=>102&—RKraBAL  or 

Additionai.  Findings. 

The  refusal  of  the  trial  court  to  make  ad- 
ditional findings  will  not  be  reversed  unless  the 
evidence  is  conclusive  in  favor  of  such  proposed 
findings,  nor  where  the  proposed  finding  is  in 
conflict  with  those  already  made.  Held,  that 
the  findings  of  the  court  are  sustained  by  the  evi- 
dence, and  that  there  was  no  error  in  the  de- 
nial by  the  court  of  the  motion  for  new  or  ad- 
ditional findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4019 ;   Dec.  Dig.  «=9lQ23.] 

2.  Fbauds,  Statute  of  «=>56,  129— Joint  Ad- 

TENTDBES    €=3l    —    PaeTNEBSHIP    ®=»20    — 

Pabtnebship  CJontbact^-Pebfokmance. 
The  original  agreement  between  plaintiS 
and  defendants  to  procure  an  option  to  further 
develop  the  mine,  and  subsequently  to  form  a 
corporation  and  issue  stock,  to  be  equally  divid- 
ed among  them,  was  not  in  writing,  but  the  trans- 
action amounted  to  a  joint  adventure  or  part- 
nership, and  was  not  within  the  statute  of 
frauds.  The  procurement  of  the  option,  the 
formation  of  the  corporation,  and  the  issuance 
of  the  stock  was  such  performance  as  to  render 
the  statute  of  frauds  inapplicable,  even  though 
the  original  agreement  were  voidable. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  «  83-S9,  136-138,  287-292, 
303,  306-308,  31()-312,  314,  318-320,  322,  323, 
325,  326;  Dec.  Dig.  <S=>56,  129;  Joint  Ad- 
ventures, Cent  Dig.  {  1 ;  Dec  Dig.  <&=>!  ;  Part- 
nership, Cent  Dig.  §|  6,  7 ;  Dec  Dig.  <g=20.] 

3.  Appeal  and  Ebbob  «=»1008— Ekview— 
Laches. 

The  question  whether  plaintiff  was  charge- 
able with  laches  was  one  of  fact  for  the  trial 
court,  whose  conclusion,  being  sustained  by  the 
evidence,  wHl  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f {  3955-3960,  39<&-3969 ; 
Dec  big.  <8=>1008.] 

4.  Mines  and  Minebals  ®=>104  —  Minino 
coepobations  —  contbact  —  constbuo- 
tion — cobpobate  stock. 

Under  the  original  agreement,  each  party 
was  to  have  one-third  of  the  stock  of  the  cor- 
naration.  Plaintiff  ^received  but  one-fourth. 
To  make  up  the  claimed  one-third,  he  was  en- 
titled to  20,833%  shares;  the  trial  court 
awarded  him  41,666%  shares.  Held,  that  plain- 
tiff U  entiUed  to  20,833%  shares  of  the  stock 
held  by  Costin  and  to  the  dividends  received 
thereon  by  Costin,  and  no  more. 

[Bid.  Note. — For  other  cases,  see  Mines  and 
Mtoerals,  Cent  Dig.  §  228;   Dec.  Dig.  «=»104.] 

Appeal  from  District  Court,  St  Louis 
County;    Martin  Hughes,  Judge. 

Action  by  Frank  A.  Kent  against  Jolin 
Costin,  Jr.,  and  others.    From  judgment  for 


plalntUf,  the  defendant  named  aKMals.   Mod- 
ified and  affirmed. 

Fryberger,  Fulton  &  Spear,  of  Dulnth,  for 
appellant  Baldwin,  Baldwin  Sc  Holmes,  of 
Duluth,  for  respondent  McNeil  H.  R.  Spen- 
cer, of  Duluth,  for  other  respondenta 

SCHALLER,  J.  The  facts  In  this  case  as 
found  by  the  trial  court  are  substantially  as 
follows : 

For  many  years  prior  to  July,  1909,  plain- 
tiff was  in  the  employ  of  the  Chandler  Iron 
Mining  Company,  as  a  shift  boss.  As  such 
he  had  charge  of  the  operations  of  that  com- 
pany in  the  iron  mine,  which  is  the  sub- 
ject of  the  present  controversy.  At  about 
the  date  stated,  the  Chandler  Company  sur- 
rendered its  mining  lease  to  the  mine  in 
question.  Plaintiff,  knowing  that  large  quan- 
tities of  ore  had  been  left  in  the  mine, 
brought  the  matter  to  the  attention  of  de- 
fendant McNeil,  and  suggested  that  an  op- 
tion be  obtained  from  the  fee  owners  of  the 
mining  property.  McNeil  then  brought  the 
matter  to  the  attention  of  defendant  Costin, 
who  favored  the  proposition.  Plaintiff  and 
defendants  Ck>stin  and  McNeil  subsequently 
met  and  verbally  agreed  that  Costin  should 
obtain  from  the  owners  an  option  to  con- 
tinue the  mining  operations.  The  option  was 
to  be  taken  in  the  name  of  Costin,  and  the 
understanding  and  agreement  made  at  that 
time  was  that  each  party  should  share  equal- 
ly in  the  option,  and  that  the  stock  In  a  cor- 
poration thereafter  to  be  organized  should 
be  Issued  accordingly.  Costin  obtained  the 
option,  and  a  corporation  was  subsequently 
organized  under  his  direction.  The  capital 
stock  was  fixed  at  5(K),000  shares  of  the  par 
value  of  $1  per  share.  $250,000  of  this  was 
made  treasury  stock.  Costin  caused  125,000 
shares  to  be  Issued  to  himself,  and  to  plain- 
tiff and  McNeil  62,500  shares  each.  Plaintiff 
repudiated  this  distribution,  insisting  aU 
along  that  he  was  entitled  under  the  original 
agreement  to  one-third  of  the  stock.  Itie 
corporation  was  organized  and  the  stock  is- 
sued and  distributed  in  March,  1910.  If  the 
stock  had  been  issued  as  originally  agreed, 
each  party  would  have  received  83,333i/» 
shares ;  but  125,000  shares  were  issued  to 
Costin,  so  that  be  received  41,666>/a  shares 
more  than  he  was  entitled  to.  This  action 
was  brought  to  compel  Costin  to  transfer  to 
plaintiff  the  surplus  shares  issued  to  him,  so 
that  plaintiff  would  share  equally  with  him 
in  the  corporation. 

The  findings  of  the  court  were  substantial- 
ly as  above  outlined.  The  conclusions  of  law 
directed  the  entry  of  Judgment,  requiring 
Costin  to  transfer  to  plaintiff  41,666Vt  shares 
of  the  stock  received  by  him,  and  to  pay  to 
plaintiff  the  dividends  received  on  sach  stock 
since  the  organization  of  the  corporation. 

Defendant  Costin  subsequently  moved  for 
additional  and  amended  findings.     The  lao- 
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Uon  wu  denied  In  all  reqpects.  Judgment  was 
entered  on  the  original  findings,  and  defend- 
ant Costln  appeals.  Defendant  McNeil  ac- 
quiesced in  tbe  conclusion,  and  is  not  a  party 
to  the  appeal. 

Many  assignments  of  error  are  made,  most- 
ly challenging  the  findings  made  as  not  sus- 
tained by  the  evidence,  and  challenging  the 
refUHil  of  the  court  to  make  additional  or 
amended  findings.  The  questions  thus  pre- 
sented, as  far  as  discussion  is  necessary,  nar- 
row down  to  three  distinct  propositions: 
(1)  Whether  the  findings  of  the  court  are 
sustained  by  the  evidence,  and  whether  the 
court  erred  In  not  amending  or  modifying 
the  same;  (2)  whether  the  contract  between 
the  parties,  as  found  by  the  trial  court,  was 
within  the  statute  of  frauds  and  void;  and 
(3)  whether  plaintiff  lost  his  right  to  redress 
by  laches. 

[1]  1.  The  pleadings  and  the  course  of  the 
trial  developed  three  issues  of  fact  Plaintiff 
contended  throughout  that  by  the  original 
agreement  the  parties  were  to  share  equally 
in  the  project.  Defendant  Costln  contended 
that  no  such  agreement  was  made,  that  until 
the  corporation  was  formed  the  parties  were 
In  dispute  as  to  the  Interests  to  be  assigned 
to  each,  and  that  when  the  corporation  was 
formed,  the  whole  matter  was  adjusted  and 
compromised  by  the  issuance  of  one-halt  the 
stock  to  Ck>etin,  the  remainder  to  be  divided 
between  plaintiff  and  McNeil.  The  evidence 
presented  by  plaintiff  supports  the  findings 
of  the  court  that  his  version  of  the  original 
agreement  expresses  the  true  situation.  It 
would  serve  no  useful  purpose  to  discuss  the 
evidence.  Our  conclusion,  above  stated,  has 
been  reached  after  a  careful  consideration  of 
all  the  evidence  in  the  record. 

The  findings  being  supported  by  the  evi- 
dence and  being  snfilcient  to  support  the 
conclusions  of  law,  there  was  no  error  In 
the  refusal  of  the  court  to  make  other  or 
additional  findings.  Refusal  of  the  court  to 
make  additional  findings  will  not  be  reversed 
unless  the  evidence  is  conclusive  In  favor  of 
audi  proposed  findings  (Mann  y.  Lamb,  83 
Minn.  14,  86  N.  W.  827),  nor  where  the  pro- 
posed finding  is  In  conflict  with  those  al- 
ready made  (Banning  v.  Hall,  70  Minn.  89, 
72  N.  W.  817). 

There  Is,  It  Is  true,  evidence  tending  strong- 
ly to  support  the  proposed  findings,  but  the 
facts  therein  stated  are  not  conclusively  es- 
tablished. To  have  granted  the  motion  for 
the  proposed  findings  would  have  necessitat- 
ed a  different  conclusion,  and  would  also 
have  required  the  setting  aside  of  the  finding 
to  the  effect  that  the  parties  agreed  upon  an 
equal  Interest  in  the  enterprise.  The  pro- 
posed findings  were  not  necessary  to  enable 
defendant  to  present  either  the  question 
whether  the  original  agreement,  not  having 
been  reduced  to  writing,  was  within  the 
statute  of  frauds  and  therefore  void,  nor  the 
question  whether  plaintiff  by  his  delay  and 
laches,  or  by  acquiescence  in  the  division  of 


the  Btocki  had  lost  the  right  to  tlw  relief 
demanded.  We,  therefore,  hold  that  the 
findings  of  the  court  are  sustained  by  the  ev- 
idence, that  they  Justify  the  conclusions  of 
law,  and  that  there  was  no  error  In  the  de- 
nial by  the  court  of  the  motion  for  new  or 
additional  findings. 

[Z]  2.  The  original  agreement  was  not  In 
writing.  By  It  Costln  was  to  procure  an 
option  to  further  develop  the  mine,  and  each 
party  was  entitled  to  an  equal  Interest  there- 
in. A  corporation  was  subsequently  formed 
for  the  purpose  of  conducting  the  mine,  to 
which  Costln  assigned  and  transferred  the 
option;  stock  was  then  issued  to  the  parties 
in  the  manner  and  In  the  proportions  hereto- 
forer  stated.  The  contention  that  the  con- 
tract was  within  the  statute  of  frauds  is  not 
sustained.  The  transaction  between  the  par- 
ties amounted  to  a  joint  adventure  or  part- 
nership, which  brings  the  case  within  rules 
applicable  to  that  branch  of  the  law.  More- 
over, the  verbal  agreement  was  fully  per- 
formed by  the  procurement  of  the  option,  the 
organization  of  the  corxwradon,  and  the  issu- 
ance of  the  stock  to  the  Interested  parties. 
E>ren  though  the  contract  was  Invalid  as 
originally  entered  Into,  this  performance  ren- 
ders the  statute  inapplicable.  Kruse  v. 
Tripp,  152  N.  W.  688.  The  case  of  Bennett 
V.  Harrison,  116  Minn.  342,  132  N.  W.  309,  Is 
not  In  point  The  facts  there  presented  are 
entirely  different  from  those  here  before  the 
court. 

[3]  3.  The  question  whether  plaintiff  Is 
chargeable  with  laches  was  one  of  fact  for 
the  trial  court.  The  findings  made  neces- 
sarily negative  laches,  although  the  issue  Is 
not  expressly  covered  by  the  facts  found. 
We  have  fully  considered  the  evidence  .which 
defendant  claims  conclusively  shows  such 
laches,  and  have  arrived  at  the  result  stated, 
namely,  that  the  issue  was  one  of  fact,  and 
that  the  evidence  sustains  the  conclusion  of 
the  trial  court. 

[4]  4.  The  evidence  and  the  facts  found 
show,  in  our  view  of  the  case,  that  the  court 
erred  In  awarding  to  plaintiff  41,666:/s 
shares  of  the  stock  held  by  defendant  Costln. 
The  question  Is  fairly  presented  by  the  as- 
signments of  error,  and  we  dispose  of  it  ac- 
cordingly. The  whole  theory  of  plaintllTs 
case  Is  that  he  was  entitled  under  the  agree- 
ment to  one-third  of  the  stock  of  the  corpo- 
ration, namely,  83,333Vs  shares.  He  receiv- 
ed 62,6(X)  shares,  namely,  one-fourth,  and  to 
make  up  the  claimed  one-third,  he  was  en- 
titled to  20,8331/8  shares;  the  court  gave 
him  41,6062/s.  This  was  error.  The  theory 
of  the  trial  court  was  that  a  part  of  the 
stock  Issued  to  plaintiff  was  a  gift  from  Mc- 
NeU.  This  theory  is  wholly  inconsistent  with 
plaintiff's  case,  and  the  basis  upon  which  he 
Is  entitled  to  recover.  The  facts  are  that 
Costin  controlled  the  matter  of  the  forma- 
tion of  the  corporation,  and  the  officers  there- 
of after  Incorporation.  He  directed  that 
one-half  of  the  stock  be  Issued  to  himself, 
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and  that  tbe  other  one-balf  be  issued  as  di- 
rected by  McNeil.  Plaintiff  was  not  present 
and  took  no  part  in  that  division.  McNeil 
divided  the  remaining  one-half  equally  be- 
tween himaeU  and  plaintiff.  By  doing  this, 
however,  it  cannot  be  said  that  he  was  mak- 
ing a  gift  or  donation  to  plaintiff  of  a  part 
of  his  own  stock.  Tbe  parties,  plaintiff, 
Costin,  and  McNeil,  were  Jointly  concerned 
in  the  matter;  a  fiduciary  relation  existed 
between  them  imposing  upon  each  the  ut- 
most good  faith  in  carrying  out  the  agree- 
ment. It  was  as  much  the  duty  of  McNeil  to 
see  to  it  that  plaintiff  received  bis  proper 
share  in  the  corporation  as  it  was  the  duty 
of  Costin.  By  directing  the  issuing  to  plain- 
tiff of  62,500  shares  of  stock,  McNeil  was-  not 
thereby  granting  to  plaintiff  anything  that 
plaintiff  was  not  entitled  to  under  the  agree- 
ment PlainUff  was  entiUed  to  83,333Vs 
shares  of  the  stock ;  he  only  received  a  part 
thereof  He  was  entitled  to  the  part  issued 
to  him  under  the  contract  No  part  of  that 
stock  can  be  held  a  donation  or  gift  by  Mc- 
Neil, unless  defendant's  contention  ia  adopt- 
ed that  this  particular  division  was  finally 
agreed  upon  by  the  parties.  The  court  found 
this  not  true,  but  found  on  the  contrary  that 
plaintiff  was  entitled  to  a  one-third  interest 
which  was  not  given  to  him. 

It  must  follow,  therefore,  that  plaintiff  Is 
entitled  to  20,S33i/i  shares  of  the  stock  held 
by  Costin,  and  no  more.  That  amount,  add- 
ed to  what  plaintiff  heretofore  received,  will 
vest  in  him  his  full  one-third  interest  in  the 
corporation. 

This  covers  all  that  need  be  said  In  dis- 
posing of  the  case.  We  have  given  the  volu- 
minous record  and  brle£s  full  and  careful 
consideration,  with  the  result  heretofore 
stated.  We  discover  no  error  of  a  character 
to  require  a  new  trial,  though  there  should 
be  a  modification  of  the  Judgment 

It  is  therefore  ordered  that  the  cause  be 
remanded,  with  directions  to  the  court  below 
to  amend  its  conclusions  of  law  to  correspond 
to  the  views  herein  expressed,  by  reducing 
the  number  of  shares  of  stock  required  to  be 
transferred  by  Costin  to  plaintiff  to  20,833i/s 
shares,  and  by  reducing  the  dividends  re- 
c^ved  by  him  and  to  be  paid  over  to  plain- 
tltt  one-half.  As  so  modified,  the  Judgment 
will  be  affirmed. 

It  is  so  ordered. 


In  re  WAUBBRG'S   ESTATB. 

NOBLUND  et  al.  v.  DAHLGBfeN. 

(No.  1029S  [204].) 

(Supreme  Court  of  Minnesota.    July  28,  1915.) 

(Bvllahu*  hy  th»  OourtJ 

1.  HomsTEAn  €=>140— Right  of  Subvitino 
Husband— Time  of  Vkstinq. 

The  rights  of  the  Burviving  Rpouse  in  the 
homestead  vest  and  become  absolute  at  tbe 
death  of  the  deceased  spouse.     The  statutory 


provisions  for  settinc  It  apart  to  him  merely 
prescribe  the  procedure  for  segregating  it  from 
the  remainder  of  the  estate,  and  the  administra- 
tor does  not  become  entitled  to  possession  <^ 
the  homestead  although  it  has  not  been  so  set 
apart  The  homestead  of  Carrie  Walberg,  at 
her  death,  descended  to  her  husband  for  the 
term  of  his  natural  life,  and  his  possession 
thereof  was  as  such  tenant  for  life  and  not 
as  administrator. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  g{  259,  260;   Dec  Dig.  «=9l40.] 

2.  EXECUTOBB  AND  Aduinistsators  $=>110— 
Accounting — Cbedits— Expendixubes  job 
houestbad. 

Where  the  surviving  spouse  is  tenant  for 
life  of  the  homestead  of  the  deceased  spouse 
and  also  administrator  of  her  estate,  he  cannot 
charge  the  estate  with  taxes  paid  by  him  upon 
the  homestead  nor  witli  tbe  value  of  improve- 
ments placed  by  him  thereon. 

[Ed.  Note.— For  other  eases,  see  Executors 
and  Administrators,  Cent  Dig.  i  439;  Dec 
i)ig.  «=110.] 

3.  Homestead  <S=>142— Rights  or  Sueviviwo 
Childben— Acts  of  Fathee. 

The  fee  of  the  homestead  vested  in  tbe 
children  subject  only  to  the  life  estate  of  the 
surviving  husband,  and  the  title  of  the  children 
to  such  remainder  in  fee  cannot  be  waived,  im- 
paired or  burdened  by  the  surviving  husband 
either  as  life  tenant  or  as  administrator. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  i$  271-280;    Dec  tUg.  «8=»142.] 

i,    EXXCUTOBS  AND  ADlOniSTBATOBS  ^=>481— 

Accounting — Cbedits— Paticeni  of  Ci^uis 

Not  aixowkd. 
Under  chapter  265,  Laws  1899,  claims 
theretofore  paid  by  the  administrator  without 
having  been  allowed  by  the  probate  court  may 
be  credited  to  him  in  his  final  account  upon 
proof  that  such  claims  were  just  and  existing 
demands  against  the  estate  at  the  time  of  pay- 
ment 

[Ed.  Note. — For  other  cases,  see  Execntoia 
and  Administrators,  Cent  Dig.  |  2065;  Dec 
Dig.  iS=>481.] 

5.  EXECUTOBS  AND  AniaNISTKATOBS  (3=>191— 
AlW)WANCK8  TO  SUBV^VINO  HUSBAND— SE- 
LEOTIOH'. 

The  tight  of  the  surviving  spouse  to  select 
personal  property  to  the  value  of  $500,  if  not 
exercised  in  his  lifetime,  may  be  exercised  by 
his  administrator, 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  S  705;  Dec 
Dig.  <8=s>191.] 

6.  EZZOUTOBS  AND  Adioristratobs  i8=>477" 
AccouNTiito— Chaboeb— Rent  of  Rsax,  Es- 
tate. 

Where  the  administrator  takes  possession 
of  the  real  estate  he  must  account  for  the  rents 
and  profits  received  therefrom,  and  if  tbe 
amount  received  cannot  be  otherwise  deter- 
mined, the  court  may  charge  him  with  tbe 
rental  value  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2062;  Dec 
Dig.  «=>477.] 

Appeal  from  District  Court,  Marshall  Coun- 
ty;   William  Watts,  Judge. 

In  the  matter  of  the  estate  of  Carrie  Wal- 
berg, deceased.  From  tbe  order  of  the  dis- 
trict court  modifying  and  approving,  on  ap- 
peal from  the  probate  court,  the  account  filed 
by  Frank  E.  Dahlgren,  as  administrator  of 
John  O.  Walberg,  deceased,  of  the  acts  and 
doings  of  John  O.  Walberg,  as  administrator 
of  the  estate  of  Carrie  Walberg,  deceased. 
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Peter  Norlund,  as  admlnlstrfltor  de  bonis  non 
of  tbe  estate  of  Carrie  Walberg,  deceased, 
and  otbers,  appeal.    ReTsrsed. 

E.  O.  Hagen,  of  Crookston,  and  A.  N.  Eck- 
strom,  of  Warren,  for  appellants.  Julius  3. 
Olson,  of  Warren,  Martin  O'Brien,  of  Crook- 
Bton,  and  Rasmus  Hage,  of  Warren,  for  re- 
apondent. 

TAYLOR,  O.  Carrie  Walberg  died  intes- 
tate May  8,  1892,  possessed  of  600  acres  of 
land  and  a  quantity  of  personal  property,  and 
left  her  sarriTlng,  her  husband,  John  O.  Wal- 
berg, and  six  small  children.  At  the  time 
of  her  death  and  for  sereral  years  prior 
thereto,  the  family  resided  upon  an  80- 
acre  tract  of  the  land  owned  by  her  and 
known  as  the  "home  eighty" ;  and  after  her 
death  her  husband  continued  to  reside  there- 
on until  his  own  death  in  1910.  On  June  29, 
1892,  John  O.  Walberg  was  appointed  and 
dnly  qualified  as  administrator  of  his  wife's 
estate;  and  an  order  was  made  by  the  pro- 
bate court  limiting  the  time  for  filing  diaims 
and  allowing  the  administrator  eighteen 
months  in  which  to  settle  the  estate.  On 
November  28,  1892,  Walberg  filed  an  inven- 
tory and  an  appraisement  was  dnly  made. 
On  December  31,  1892,  claims  were  allowed 
aggregating  the  sum  of  $133.32.  On  Jan- 
nary  6,  1893,  pursuant  to  his  application 
therefor,  license  was  granted  to  Walberg  to 
sell  the  personal  property  other  than  the 
household  goods.  In  December,  1898,  the 
time  in  which  to  settle  the  estate  was  ex- 
tended for  a  period  of  twelve  months,  and  tn 
December,  1894,  it  was  again  extended  for 
an  additional  twelve  months.  No  further  ac- 
tion was  taken  by  tbe  probate  court  until 
after  Walberg's  death,  and  he  never  filed  any 
account,  nor  made  any  report  of  his  doings 
as  administrator.  On  January  6,  1893,  Wal- 
berg by  deed  conveyed  to  the  children  his  in- 
terest in  all  the  lands  of  which  Carrie  Wal- 
berg died  seised  except  the  home  eighty. 
Notwithstanding  this  conveyance,  he  occupied 
and  used  all  the  lands,  as  if  he  were  the  ab- 
solute owner  thereof,  from  the  death  of  Car- 
rie Walberg  until  his  own  death,  a  period  of 
nearly  eighteen  years.  Much  of  this  land 
was  state  school  land  which  had  been  pur- 
chased from  the  state  under  contracts  giving 
her  a  long  term  of  years  In  which  to  pay 
therefor.  Walberg  made  Improvements  up- 
on the  land,  paid  the  taxes  thereon,  and  made 
tbe  payments  to  tbe  state  required  by  the 
contracts.  About  eighteen  months  after  tbe 
death  of  Carrie  Walberg,  John  O.  Walberg 
remarried  and  with  his  second  wife  resided 
upon  the  "home  eighty"  until  his  death  on 
February  4, 1910.  There  are  several  children 
issue  of  the  second  marriage  and  Walberg 
left  a  will  giving  all  his  property  to  his 
widow.  After  his  death,  the  probate  court 
appointed  Frank  E.  Dahlgren  as  representa- 
tive of  his  estate,  and  Peter  Norlund  as  ad- 
mlnlBtratDr  de  bonis  non  of  the  estate  of 


Carrie  Walberg.  Dahlgren  as  audi  represrai- 
tative  prepared  and  filed  tbe  final  account  of 
John  O.  Walberg  as  administrator  of  tbe  es- 
tate of  Carrie  Walberg.  Norlund  as  admin- 
istrator de  bonis  son  of  the  estate  of  Carrie 
Walberg,  and  the  children  of  Carrie  Wal- 
berg, filed  objections  therein.  Tbe  probate 
court  modified  tbe  account  in  some  particu- 
lars and  allowed  it  as  modified.  Tbe  admin- 
istrator de  bonis  non  and  the  children  of 
Carrie  Walberg  appealed  to  tbe  district  court. 
That  court  modified  the  account,  as  allowed 
by  the  probate  court,  in  several  particulars 
and  approved  and  allowed  it  as  so  modified. 
A  further  appeal  brings  tbe  matter  before 
this  court. 

[1,2]  The  buildings  upon  the  homestead 
during  tbe  lifetime  of  Carrie  Walberg  were 
small  log  structures  of  little  value.  At  va- 
rious times  after  her  death,  Walberg  erected 
large  and  substantial  buildings.  In  the  final 
account,  the  court  credited  Walberg  with  the 
value  of  tbe  improvements  made  upon  the 
real  estate  and  with  the  amount  of  tases 
paid  thereon;  and  included  in  tbe  amount 
allowed  for  improvements  tbe  value  of  tbe 
improvements  made  upon  the  homestead,  and 
In  the  amount  allowed  for  taxes,  the  taxes 
paid  upon  the  homestead. 

Appellants  contend  that  the  court  erred  in 
allowing  Walberg  for  taxes  paid  and  im- 
provements made  upon  the  homestead;  that 
as  tenant  for  life  It  was  bis  duty  to  pay  the 
taxes  himself ;  and  that  if  he  chose  to  make 
improvements  thereon  be  could  not  burden 
either  tbe  remaindermen  or  the  estate  with 
tbe  expense  thereof. 

It  is  well  settled  that  a  tenant  for  life  of 
real  estate  must  pay  the  taxes  thereon ;  and 
that  as  a  general  rule  he  cannot  recover  for 
improvements  made  while  bcAding  such  life 
estate.  Smalley  v.  Isaacson,  40  Minn.  460,  42 
N.  W.  352 ;  Wilson  v.  Proctor,  28  Minn.  13, 
8  N.  W.  830 ;  St.  Paul  Trust  Co.  v.  Mlntzer, 
66  Minn.  124,  67  N.  W.  657,  32  Lw  R.  A.  766, 
60  Am.  St  Rep.  444;  Porter  v.  Osmun,  136 
Mich.  361,  97  N.  W.  766,  8  Ann.  Cas.  687 
and  cases  cited  in  note  appended  thereto; 
Missouri,  etc.,  Ass'n  v.  Eveler,  237  Ma  679, 
141  S.  W.  877,  Ann.  Cas.  1913A,  486  and 
cases  cited  in  note  at  page  489;  Frederick 
v.  Frederick's  Adm'r,  102  a  W.  868,  81  Ky. 
Law  Rep.  583,  18  L.  B.  A.  <N.  S.)  614  and 
cases  dted  in  note  appended  thereto.  Re- 
spondent does  not  seriously  question  this 
rule,  but  contends  that  Walberg  occupied  the 
homestead  as  administrator  and  not  as  ten- 
ant for  life.  He  contends  that  the  estate  in 
the  homestead  given  the  surviving  spouse 
by  tbe  statute  does  not  vest  in  such  surviv- 
ing spouse  until  he  has  made  an  application 
to  the  probate  court  to  have  such  homestead 
set  apart  to  him  and  the  court  has  made  an 
order  setting  it  apart ;  and  that  as  WaHberg 
never  made  any  such  appllcatian  and  the 
court  never  made  any  such  order,  Walberg 
never  possessed  a  life  estate  in  tbe  home- 
stead.   He  further  contends  that  the  statute 
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authorizing  the  administrator  to  take  pos- 
session of  the  real  estate  and  to  leoelTO  the 
rents  and  profits  thereof  nntll  the  estate  is 
settled,  gives  talm  the  right  to  the  possession 
of  the  homestead  nntll  it  has  been  set  apart 
to  the  surviving  sponse  by  the  probate  court. 
None  of  these  propositions  can  be  sustained. 
The  statute  In  force  at  the  death  of  Carrie 
Walberg,  provided: 

"The  homestead  of  the  deceased,  as  such 
homestead  is  or  may  be  defined  by  the  statute 
relating  to  homestead  exemptions,  shall  de- 
scend, free  from  any  testamentary  devise  or 
other  disposition  to  which  the  surviving  hus- 
band or  wife  shall  not  have  assented  in  writ- 
ing, and  free  from  all  debts  or  claims  upon  the 
estate  of  the  deceased,  as  follows  :!.••• 
2.  If  there  be  a  child  or  the  issue  of  any  de- 
ceased child  living  and  a  surviving  bu^and 
or  wife,  to  such  husband  or  wife  during  the 
term  of  his  or  her  natural  life,  remainder  to 
the  child  or  children  and  the  issue  of  any  de- 
ceased child  by  right  of  representation."  Sec- 
tion 4470,  O.  &  1894. 

At  the  death  of  Carrie  Walberg,  a  life  es- 
tate In  the  homestead  vested  in  her  husband 
by  virtue  of  this  statute  without  any  act  on 
his  part  or  on  the  part  of  the  probate  court 
Wilson  V.  Proctor,  28  Minn.  13,  8  N.  W.  830; 
Holbrook  v.  Wlghtman,  31  Minn.  168,  17  N. 
W.  280 ;  McCarthy  v.  Van  Der  Mey,  42  Minn. 
189,  44  N.  W.  53. 

[3]  Respondent  bases  his  contention  that 
Walberg  occupied  the  Wnd  as  administrator 
upon  sections  4493  to  4496,  Gteneral  Statutes 
of  1894.  So  far  as  these  sections  relate  to 
the  homestead,  we  think  they  merely  pro- 
vide a  procedure  for  segregating  the  home- 
stead from  the  other  property  of  the  estate. 
See  Sammons  v.  Hlgble's  Estate,  103  Minn. 
448,  115  N.  W.  266,  and  Stromberg  v.  Strom- 
berg,  119  Minn.  325,  138  N.  W.  428.  The 
homestead  descends,  "free  from  all  debts  or 
claims  upon  the  estate."  Neither  the  land 
nor  the  rents  or  profits  derived  from  the  land 
can  be  used  for  the  purpose  of  satisfying 
claims  against  the  estate.  For  administra- 
tion porposes,  It  is  not  a  part  of  the  estate. 
It  descends  to  the  survlytog  spouse  for  the 
term  of  his  natural  life,  and  he,  not  the  ad- 
ministrator, Is  entitled  to  the  possession  of  it 
and  to  the  rents  and  profits  derived  from  It. 
Eckstein  v.  Radl,  72  Minn.  95,  76  N.  W.  112. 
But  respondent  argues  In  effect  that  Walberg 
by  failing  to  have  the  homestead  set  apart  to 
him  waived  his  right  to  a  life  estate  therein. 
On  the  death  of  Carrie  Walberg,  the  title  in 
fee  to  her  homestead  vested  In  her  children 
subject  only  to  the  life  estate  of  her  surviv- 
ing husband,  and  no  waiver  or  other  act  of 
his  could  Impair  the  rights  secured  to  the 
children  by  the  statute.  He  could  make  such 
disposition  of  bis  life  term  as  he  saw  fit,  but 
be  could  not  convert  the  homestead  Into  as- 
sets of  the  estate,  nor  subject  the  fee  which 
bod  vested  In  the  cblldrea  to  any  burdens 
whatever.  Mintzer  v.  St  Paul  Trust  Co., 
45  Minn.  323  at  the  bottom  of  page  826,  47  N. 
W.  073.  It  follows  that  the  court  erred  in 
crediting  Walberg's  account  with  the  amount 
of  taxes  paid  upon  the  homestead  and  with 


the  value  of  the  betterments  placed  thenion. 
Of  course  he  was  entitled  to  the  rents  and 
profits  received  from  the  homestead  and  can- 
not be  charged  therewith. 

As  there  must  be  a  new  trial  for  the  error 
above  mentioned,  we  shall  make  only  a  brief 
reference  to  a  few  of  the  other  questions 
which  have  been  raised. 

[4]  The  court  credited  Walberg's  account 
with  certain  amounts  claimed  to  have  been 
paid  by  him  to  creditors  of  Carrie  Walberg 
uiK>n  claims  which  had  not  been  presented  to, 
or  allowed  by,  the  probate  conrt.  Chapter 
265,  Laws  of  1899,  authorized  the  conrt  to  al- 
low such  items  upon  satisfactory  proof  that 
the  "claims  were  Just  and  existing  demands 
against  said  estate  at  the  time  of  payment." 
Although  this  statute  was  repealed  by  tlie 
Revised  Laws  of  1905,  such  repeal  did  not  ef- 
fect payments  ratified  and  validated  by  tbe 
statute  (section  5505,  R.  L.  1905),  and  the 
court  had  authority  to  make  the  allowance  in 
question.  In  view  of  a  new  trial,  we  refrain 
from  discussing  the  evidence  tending  to  es- 
tablish such  claims,  and  the  payment  thereof, 
further  than  to  say  that  the  trial  court  does 
not  appear  to  have  exceeded  Ita  Judicial  dis- 
cretion in  receiving  In  evidence  the  several 
voudiers  offered  by  respondent 

[5]  The  statute  gave  Walberg,  as  surviving 
husband,  personal  property  of  his  wife  to  the 
value  of  $500  to  be  selected  by  him.  He 
made  no  such  selection  in  his  lifetime.  His 
administrator  asked  to  have  this  amount 
credited  upon  his  final  account  and  the  court 
allowed  the  claim.  As  Mrs.  Walberg  left  suf- 
ficient personal  property  to  satisfy  this  claim, 
the  ruling  was  correct  Sammons  v.  Hlgble's 
Estate,  103  Minn.  448, 115  N.  W.  265;  Strom- 
berg V.  Stromberg,  119  Minn.  825,  138  N.  W. 
428. 

[6]  It  is  not  questioned  that  Walberg  had 
possession  of  the  land,  other  than  the  home- 
stead, as  administrator,  and  he  was  therefore 
properly  chargeable  with  the  rents  and  prof- 
Its  received  therefrom,  subject  to  an  equitable 
deduction  for  the  betterments  placed  there- 
on. He  appears  to  have  kept  no  records  or 
accounts,  however,  and,  for  the  lack  of  any 
other  means  of  determining  the  profits  receiv- 
ed from  the  land,  the  court  took  the  rental 
value  thereof  as  tbe  basis  for  determining  the 
amount  to  be  charged  against  him.  In  the 
absence  of  evidence  to  show  the  actual  prof- 
its, the  method  adopted  by  the  court  was 
proper.  But  the  court  proceeded  upon  the 
erroneous  theory  that  the  homestead  was  a 
part  of  the  property  which  Walberg  was 
handling  as  administrator,  and  both  the 
amount  charged  against  him  for  the  use  of 
the  land,  and  the  amount  allowed  him  as 
compensation  for  his  services,  were  probably 
affected  by  this  error. 

As  both  the  amount  to  be  charged  against 
blm  for  use  of  the  land,  and  the  amount  to  be 
credited  to  him  as  compensation  for  his 
services,  will  be  determined  anew  from  the 
evidence  submitted  at  the  second  trial,  and 
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the  value  of  title  use  of  the  homestead  will  be 
excluded  from  one  amount,  aud  the  value  of 
Walberg's  services  in  managing  and  operat- 
ing It  from  the  other,  It  Is  not  necessary  to 
determine  whether  the  account  as  It  now 
stands  allows  him  an  excessive  amount  for 
such  services  as  contended  by  appellants. 
Order  reversed. 


STATE  ex  reL  VIIXAGE  OP  CLARA  CITT 

V.  GREAT  NORTHERN  RY.  CO.  et.  aL 

(No.  10305  [239].) 

(SaprenM  Court  of  Minneaota.    July  23,  1915.) 

(ByUalmt  6v  the  Covri.) 

1.  Railboads  «=»94r-CB0ssiNo  Hiohwats— 
PowKB  TO  RkovuhxSivewaix.. 

The  LegiBlatttre,  vested  with  the  police 
power  of  the  state,  may  require  a  railroad  com- 
pany to  make  the  street  crossings  over  its 
right  of  way  reasonably  safe  and  convenient  for 
pedestrians. 

[£d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  i§  266-27S ;   Dec.  Dig.  «=>»i.] 

2.  Railboads  ®=»94r— Cbossino  Hiqhwatb— 
Regulation— SiDBWAUK— Police   Power, 

Chapter  78,  Laws  of  1913  (Gen.  St.  1913, 
(  4266),  making  it  a  duty  of  every  railroad 
company,  wherever  Its  right  of  way  crosses  a 
public  street  in  a  municipality,  to  construct  a 
suitable  sidewalk  to  connect  with  and  corre- 
spond to  the  walks  constructed  and  installed 
by  the  municipality  or  by  the  owners  of  abut- 
ting proper^,  is  a  valid  exercise  of  the  police 
power  of  the  state,  and  is  not  to  be  construed 
as  a  disguised  attempt  to  levy  a  local  assess- 
ment or  tax. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §S  26&-273 ;    Dec  Dig.  «=s>94.] 

Bunn,  J.,  dissenting. 

Appeal  from  District  Court,  Chippewa 
County;  0..£i.  Qyale,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  ViUage  of  Clara  City,  against  the  Great 
Northern  Railway  Company.  From  an  order 
susta^ing  the  respondent's  demurrer  to  the 
petition,  relator  apjpealsi    Revised. 

Fosnes  &  Fosnes,  of  Montevideo,  for  appel- 
lant. M.  Ia  Countryman  and  T.  B.  Benton, 
both  of  St  Panl,  for  respondent 

BUNN,  J.  The  village  of  Clara  City,  In 
Chippewa  county,  petitioned  the  district  court 
for  a  writ  of  mandamus  commanding  re- 
spondents to  build  and  maintain  a  sidewalk 
on  the  south  side  of  Bunde  street  across  the 
right  of  way  of  respondent  and  to  connect 
with  sidewalks  on  the  street  on  both  sides 
of  the  right  of  way.  A  temporary  writ  was 
issued  and  served.  Respondent  demurred  to 
the  petition,  the  demurrer  was  sustained,  and 
the  relator  appealed  to  this  court 

The  right  of  way  of  the  railroad  companies 
Is  800  feet  in  width  where  it  la  crossed  by 
Bunde  street  There  are  three  tracks,  all 
approximately  In  the  middle  of  the  right  of 
way.  The  station  of  defendant  Is  Immedi- 
ately north  of  Bunde  street,  which  Is  one  of 
the  principal  streets  In  the  village,  and  the 


only  street  that  crosses  the  right  of  way. 
There  are  business  houses  on  both  sides  of 
the  right  of  way,  and  It  Is  necessary  for  peo- 
ple doing  business  In  the  village  to  cross  the 
right  of  way  several  times  a  day.  The  peti- 
tion alleges  that  the  sidewalk  as  ordered 
built  by  the  village  council  is  very  essentiaL 
It  was  admitted  for  the  purposes  of  the  de- 
murrer that  the  part  of  the  street  occupied 
by  the  roadbed  or  tracks  of  the  railway  comr 
panlea  was  and  is  properly,  securely,  and 
sufficiently  planked  the  full  width  of  the 
street,  the  planking  extending  the  full  length 
of  the  ties  and  between  the  tracks  as  re- 
quired by  statute,  and  that  the  sole  object 
and  purpose  sought  to  be  attained  by  these 
proceedings  Is  to  compel  the  companies  to 
construct  a  sidewalk  on  one  side  of  the  street 
across  the  entire  right  of  way,  so  that  the 
sidewalk  will  connect  with  the  said  planking 
In  either  direction,  but  not  so  as  to  include 
in  such  construction  the  building  of  any 
sidewalk  or  crosswalk  along  that  part  of  the 
street  now  occupied  by  the  roadbed  or  tracks, 
which  part  is  already  sufficiently  and  secure- 
ly planked  for  o'ossiug  purposes. 

The  village  relies  for  Its  right  to  compel 
the  construction  of  the  sidewalk  upon  Laws 
1913,  chapter  7S  (Gen.  St  1913,  S  1256),  which 
amends  R.  I*  1905,  i  1995,  prescribing  the 
duty  of  railroad  companies  to  construct 
and  maintain  grades  and  planking  at  street 
crossings  between  tracks,  by  adding,  after 
the  requirement  that  planking  shall  be  placed 
between  all  tracks  that  are  not  more  than 
15  feet  apart  this  language: 

"And  a  suitable  sidewalk  shall  be  construct- 
ed by  said  company  to  connect  with  and  corre- 
spond to  said  walks  constructed  and  installed 
by  the  municipality  or  by  owners  of  abutting 
property,  but  cement  or  concrete  construction 
shall  not  be  required  in  track  space  actually 
occupied  by  the  railroad  ties  if  some  substantial 
and  suitable  sidewalk  material  is  used  in  lieu 
thereof." 

A  sidewalk  is  generally  regarded  as  a  local 
Improvement  and  where  a  municipality  is 
given  authority  In  the  premises  it  may  assess 
abutting  or  benefited  property  for  the  cost 
of  construction.  If  such  be  the  only  view  to 
be  taken  of  the  sidewalk,  which,  by  this  pro- 
ceeding, the  defendant  is  to  be  required  to 
construct  then  the  court  below  rightly  sus- 
tained the  demurrer.  For  It  is  the  settled 
law  of  this  state,  as  evidenced  by  numerous 
decisions,  that  the  statutes  providing  for  a 
gross  earnings  tax  by  railway  companies  ex- 
empt the  property  of  such  company  that  is 
used  for  railroad  purposes,  not  only  from  all 
general  or  ordinary  taxes,  but  from  all  local, 
special,  or  extraordinary  assessments  or 
charges.  First  Division  St  P.  &  Pac.  B.  Co. 
V.  aty  of  St  Paul,  21  Minn.  526;  City  of  St 
Paul  ▼.  St  P.  &  8.  a  B.  Co.,  23  Minn.  4C9; 
Patterson  v.  C,  R.  I.  ft  P.  R.  Co.,  99  Minn. 
454,  109  N.  W.  993. 

[1]  But  we  think  a  sidewalk  over  the  right 
of  way  of  a  railroad  where  It  crosses  a  pub- 
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Mc  street  In  a  Tfllage  or  city  may  be  consider- 
ed from  another  point  of  view.  The  state, 
In  the  exercise  of  ita  police  power,  may  for 
the  safety,  convenience,  and  welfare  of  the 
public  require  a  railroad  to  maintain  Its  right 
of  way  over  a  street  In  a  reasonably  safe 
condition.  Eiven  at  common  law  the  bnrden 
was  cast  upon  the  railroad  to  maintain  that 
part  of  the  public  highway  occupied  by  Its 
tracks  and  right  of  way  In  a  proper  condition 
for  travet  Hie  syllabus  In  State  ex  rel.  v. 
St.  Paul  ft  Minn.  Transfer  By.  Co.,  80  Minn. 
108,  83  N.  W.  32,  50  Ll  R.  A.  656,  la: 

"At  common  law  the  duty  rests  upon  a  rail- 
way corporation,  when  it  occupies  a  public 
thoroughfare  with  its  tracks,  to  restore  the 
same,  by  some  reasonably  safe  and  convenient 
means,  to  its  former  condition  of  usefulness. 
And  tne  duty  la  a  continuing  one,  and  the  way 
must  be  kept  in  repair  by  the  corporation  whose 
act  has  made  the  duty  necessary.^' 

In  Chicago  ft  Nwthweetem  Ry.  Co.  v.  Chi- 
c&go,  140  III.  809,  29  N.  £}.  1109,  the  ques- 
tion was  whethor  or  not,  in  condemning  for 
a  street  over  a  railroad  right  of  way,  the  ex- 
pense of  constructing  and  maintaining  the 
street  crossing  was  part  of  the  amount  for 
which  compensation  was  to  be  awarded  the 
railroad ;  the  statute  of  Illinois  placing  the 
bnrden  upon  the  railroad  to  construct  and 
maintain  crossings  and  approaches  thereto 
within  Its  right  of  way,  "so  that  at  all  times 
they  should  be  safe  to  person  and  ptt^perty." 
The  court  said: 

"Government  owes  to  its  dtteens  the  duty 
of  providing  and  preserving  safe  and  convenient 
highways.  From  this  duty  results  the  right 
of  public  control  over  public  highways.  Rail- 
roads are  public  highways.  »  •  •  Every 
railroad  comi>any  takes  its  ri^ht  of  way  sub- 
ject to  the  right  of  the  public  to  extend  the 
public  highways  and  streets  across  such  right 
of  way.  •  •  •  If  railroads,  so  far  as  they 
are  public  highways,  are,  like  other  highways, 
subject  to  legislative  supervision,  then  railroad 
companies,  in  their  relations  to  highways  and 
streets  which  intersect  their  rights  of  way,  are 
subject  to  the  control  of  tha  police  power  of 
the  state.  •  *  •  It  is  proper  that  the  por- 
tion of  the  street  or  highway  which  is  within 
the  limits  of  the  railroad  right  of  way  should 
be  constructed  by  the  railroad  company  and 
maintained  by  it,  because  of  the  dangers  at- 
tending the  operation  of  its  road.  It  should 
control  the  making  and  repairing  of  the  cross- 
ing for  the  protection  of  those  passing  along 
the  street  and  of  those  riding  on  the  cars. 
*  *  *  The  items  of  expense,  for  which  ap- 
j>ellaQt  claims  compensation,  are  such  only  as 
are  Involved  in  its  compliance  with  a  police 
regulation  of  the  statute.  •  •  •  Uncompen- 
sated obedience  to  a  regulation  enacted  for  the 
public  safety  under  the  police  power  of  the 
state  is  not  a  taking  or  damaging  without  just 
compensation  of  private  property." 

The  federal  Supreme  Court,  after  quoting 
the  above,  and  niore,  from  the  cited  lUluois 
decision,  in  Chicago,  B.  ft  Q.  Ry.  Co.  v.  Chi- 
cago, 166  V.  a.  229,  17  Sup.  Ct  581,  41  I* 
Ed.  979,  adds: 

"We  concur  in  these  views.  The  expenses 
that  will  be  Incurred  by  the  railroad  company 
in  erecting  gates,  planking  the  crossing,  and 
maintaining  flagmen,  in  order  that  its  road  may 
be  safely  operated,  if  all  that  should  be  requir- 
ed, necessarily  result  from  the  maintenance  of  a 


public  highway,  under  legislative  sanction,  and 
must  be  deemed  to  have  been  taken  by  the 
company  into  account  when  it  accepted  the 
privileges  and  franchises  granted  by  the  state. 
Such  expenses  must  be  regarded  as  incidental 
to  the  exercise  of  the  police  powers  ot  the 
state." 

It  1b  now  settled  that  a  municipality  la 
impliedly  clothed  with  the  police  power  of 
the  state  to  the  extent  that,  where  the  neces- 
sity exists,  it  may  compel  a  railroad  corpo- 
ration at  its  own  expense  to  carry  the  street 
or  highway  over  or  under  its  right  of  way 
and  maintain  the  highway  in  a  fit  condition 
for  travel.  This  may  include  paving  and 
sidewalk,  at  least  so  far  as  the  right  of  way 
extends.  State  ex  rel.  Duluth  v.  Northern 
Pac.  R.  Co.,  98  Minn.  429,  108  N.  W.  269, 
and  on  the  second  appeal,  99  Minn.  280,  109 
N.  W.  238,  110  N.  W.  975.  See,  also,  State 
ex  reL  v.  St  Paul,  M.  ft  M.  Ry.  Co.,  98 
Minn.  380,  108  N.  W.  261,  28  L.  R.  A.  (N.  S.) 
298,  120  Am.  St.  Rep.  581,  8  Ann.  Oas.  1047, 
and  Chicago,  Mil.  ft  St  Paul  Ry.  Co.  v.  Ifln- 
neapolis,  115  Minn.  460,  133  N.  W.  169,  51 
Lu  R.  A.  (N.  S.)  236,  Ann.  Cas.  1912D,  1029, 
and  the  opinions  affirming  these  cases  in  the 
federal  Supreme  Court  in  Northern  Pac.  R. 
Co.  V.  State,  208  U.  S.  583,  28  Sup  Ot  341, 
62  L.  Ed.  630,  St  Paul,  M.  ft  M.  Ry.  Co.  v. 
State,  214  n.  S.  497,  29  Sup.  Ct  698,  53  U 
Ed.  1060,  and  Chicago,  M.  ft  St  P.  Ry.  Ca  v. 
Minneapolis,  232  U.  8.  430,  34  Sup.  Ct  400, 
58  L.  Ed.  671.  These  decisions  clearly  Indi- 
cate that  the  burden  of  maintaining  a  reason- 
ably safe  and  convenient  crossing  where  a 
street  or  highway  crossea  a  railroad's  right 
of  way  Is  upon  the  railroad,  although  such 
burden,  in  particular  Instances,  may  be  ex- 
ceedingly onerous.  It  would  seem  to  follow 
that  what  may  be  reasonably  incident  to  this 
burden,  in  the  way  of  regulation,  is  for  that 
authority  to  prescribe  which  is  exercising  the 
police  power  of  the  state. 

In  the  matter  of  regulation  we  think  that 
within  the  tenor  of  the  cited  decisions,  and 
others  upon  the  subject  not  only  the  safety, 
but  to  some  extent  the  convenience,  of  the 
travelers  upon  the  highway  may  be  consider- 
ed and  served ;  in  fact  convenience  conduces 
to  safety.  Reasonable  requirements  may 
properly  make  distinctions  between  the  man- 
ner of  constructing  and  maintatoing  highway 
crossings  over  railroad  rights  of  way  in  the 
country,  In  the  village,  and  in  the  large  dty. 
Another  reasonable  provision  would  seem 
to  be  tbat  the  maintenance  of  the  highway  or 
street  over  the  railroad  right  of  way  ought 
to  correspond  somewhat  to  the  manner  in 
which  the  highway  or  street  is  maintained  as 
it  Joins  or  approaches  the  right  of  way. 

[2]  It  goes  without  saying  that  in  the  Leg- 
islature is  vested  the  police  power  of  the 
state  in  Ite  fullest  amplitude.  It  Is  also  clear 
that  the  statute  (secUon  1995,  R.  L.  1S05),  of 
which  chapter  78  of  the  Laws  of  1913  is  an 
amendment  was  enacted.  In  virtue  of  this 
police  power  of  the  state,  to  safeguard  and 
facilitate  public  traveL    UnleoB  tba  statute 
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as  amended  clearly  exceeds  this  power,  It 
should   be   sustained. 

The  statnte,  in  so  fiir  as  it  requires  plank- 
ing, does  rightfully,  we  think,  Impose  an  un- 
compensated burden  upon  the  railroads.  The 
decision  to  the  contrary  In  State  ex  reL  St 
Paul,  M.  A  M.  Ry.  Ck>.  r.  District  Court,  42 
Minn.  247,  44  N.  W.  7,  7  L.  R.  A.  121,  Is  vir- 
tually OTermled  by  the  one  in  State  ex  rel.  v. 
St.  Paul,  M.  ft  M.  Ry.  Ga,  98  Minn.  880,  108 
N.  W.  261,  28  I*  R.  A  (N.  S.)  298,  120  Am. 
St.  Rep.  681,  8  Ann.  Oas.  1047.  See,  also, 
Chicago,  B.  &  Q.  Ry.  Co.  r,  Chicago,  166  U. 
S.  226,  17  Sup.  Ct  681,  41  li.  X3d.  079,  and 
Chicago,  MIL  ft  St  P.  Ry.  Co.  t.  Milwaukee, 
97  Wis.  418,  72  N.  W.  1118.  If  planking  a 
public  highway  where  the  same  crosses  the 
tracks  of  a  railroad  may  be  so  connected 
with  public  safety  and  convenience  that  un- 
der the  police  power  of  the  state  the  railroad 
company  may  be  compelled  to  do  It  without 
expense  to  the  public,  it  would  seem  to  follow 
that  a  statute  which  requires  a  performance 
of  this  duty,  burdensome  though  It  be,  can- 
not be  said  to  Impose  a  tax  or  assessment 
upon  the  company. 

There  can  be  no  controlling  dUTerence  be- 
tween the  requirement  of  sidewalk  and  of 
planking.  Planking  Is,  to  be  sure,  more  to 
prevent  persons  in  vehicles  from  injury,  or 
the  vehicles  or  teams  from  damage,  by  being 
stalled  on  the  crossing.  But,  where  a  cross- 
ing is  much  traveled,  safety,  to  say  nothing 
of  convenience,  may  require  a  separate  space, 
like  a  sidewalk,  reserved  for  pedestriana 
There  is  a  peculiar  peril  to  travelers  on  foot 
where  many  vehicles  pass  and  the  attention 
of  the  drivers  is  diverted  to  looking  out  for 
trains  Uable  to  use  the  crossing.  Again,  un- 
less a  well-deflned  walk  be  provided,  there 
is  danger  of  pedestrians  crossing  the  tracks 
at  places  unexpected  to  those  in  charge  of 
trains  or  cars,  not  to  mention  the  inconven- 
ience where  mud  and  Impassable  conditions 
compel  those  on  foot  to  deviate  from  the 
street   proper. 

It  is  said  the  defendant,  if  obligated  to  lay 
a  sidewalk  across  its  right  of  way,  might 
likewise  be  required  to  construct  sidewalks 
along  such  right  of  way  where  it  borders  a 
blghway  or  street  The  sufficient  answer 
Is  that  the  statute  does  not  call  for  anything 
of  the  kind. 

The  contention  is  also  that  defendant  has 
BO  much  larger  right  of  way  than  it  needs  or 
occupira  for  its  three  tracks  that  for  the 
greater  distance  the  sidewalk,  as  a  safety 
provision,  is  out  of  place.  It  is  to  be  assum- 
ed that  the  right  of  way  is  such  only  as  la 
needed  for  and  devoted  to  railway  purposes, 
and  such  as  is  rightfully  exempt  from  taxes 
and  assessments  because  of  the  payment  of 
the  gross  earnings  tax.  Within  its  right  of 
vay  defendant  may  at  any  time  place  addi- 
tional tracks,  or  change  the  location  of  those 
It  maintains,  and,  for  that  reason,  it  also 
seems  proper  that  the  safety  of  the  passage 


( for  tlie  travdec  tor  ttie  whole  dlstancs  BhoalA 
be  placed  upon  the  railroad  company.  The- 
statute  merely  prescribes  that  it  shall  main- 
tain a  sidewalk  over  its  legitimate  right  of 
way  to  correspond  and  connect  with  the  walk 
maintained  nnder  the  supervision  of  the  mu- 
nicipality, 80  as  to  afford  the  pedestrian^ 
a  reaa<«ably  safe  and  convenient  crossing. 
This  regulation  does  not  appear  to  ns  to  be 
an  unreasonable  or  arbitrary  exerdae  of 
the  police  power  of  the  stata  Nor  do  we- 
consider  the  same  to  be  a  disguised  attempt 
to  levy  a  local  assessment  The  amendment 
of  1913  is  designed  to  provide  for  the  pedes- 
trians a  safe  and  convenient  passage  along- 
the  streets  of  the  munlclpalltJes,  where  such 
streets  are  occupied  and  crossed  by  the- 
tracks  and  right  of  way  of  a  railroad  com- 
pany. 

This  opinion  expresses  the  views  of  all  tbo 
members  of  the  court  except  the  writer,  who^ 
while  readily  admitting  that  a  sidewalk 
across  the  right  of  way  is  a  convenience,  if 
not  a  necessity,  is  not  able  to  see  how  it  1» 
made  so  by  defendant's  ownership  or  use  of 
the  right  of  way.  My  own  view  is  that  tb» 
statute  in  question  is  not  a  valid  exerdae  of 
the  police  power. 

Order  reversed. 


WAI/TBRS  V.  OITT  OF  GABTHAOB. 
(Na  3746.) 

(Supreme  Court  of  South  Dakota.     Jnly   24, 
1916.) 

L  HxnnoiPAi.  Cobpobatiors  «s>733— Liabxi/- 

ITT  fob  TOBTS— DISCBKTIONAST  OB  JUDIOIAI. 
A0T8> 

Municipal  oorp<H«tions  exercise  discretion- 
ary or  judicial  powers  in  selecting  plans  tot  pub- 
lic improvements,  and  are  not  liable  in  dam- 
agea  for  the  manner  in  whldi  they  in  good  faith 
enrdae  such  powenk 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporatioiis,  Cent  Dig.  {{  1647-1649,  1661; 
Dec  Dig.  <8=733.] 

2.  MinnciPAi.  Cobforations  9=>73S— tJABiir 
rrr  fob  Tobtb  —  Ministbbiai.  Dutikb  — 
Maintenanck  of  Fibe  Statiok. 

A  municipal  corporation  acts  ministerially 
in  maintaining  a  fire  station,  and  is  liable  In 
damages  for  neglecting  to  make  it  safe. 

[BM.  Nobs.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  H  1647-1649.  1661; 
Dec.  Dig.  «=>733.] 

3.  MURIOIFAI.  CoBFOBATIOKa  4S»741— COKDI^ 
XlOW    PBEOKDBNT— SUFKICIEHCT    OF   NOTI<J«» 

Under  Laws  1007,  c  90,  tequiring  that 
plaintiff,  within  60  days  after  an  alleged  in- 
jury elve  written  notice  to  the  city  derk  of 
the  time,  place,  and  cause  of  injnry,  a  written, 
verified,  signed  notice,  "Town  of  Cutbage,  Min- 
er County,  South  Dakota,  to  Mrs.  V.  C.  Wal- 
ters, Dr.,  April  11,  to  damages  to  my  little 
boy  at  engine  house  February  17,  1913,  two 
hundred  and  fifty  dollars,"  followed  by  items 
of  doctor's  fees,  nurse's  fees,  expenses,  etc., 
BUifSdently  stated  a  cause  of  lujnrv,  as  it  was 
sufficient  to  acquaint  the  dty  officers  of  the 
nature  of  the  claim  presented,  espedally  where 
the  mayor  had  notified  plaintHFs  attorney  that 
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the  claim  wu  rejected  oa  the  gronnd  that  the 
city  was  not  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1562 ;  Dec  Dig.  4=3 
741.] 

Appeal  from  Circnit  Court,  Miner  Connty; 
Alva  E.  Taylor,  Judge. 

Action  by  EHizabeth  M.  Walters  against 
the  City  of  Carthage.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Affirmed. 

Caldwell  &  Baldwin,  of  Howard,  for  ap- 
pellant C.  A.  Kelley  and  James  Byrnes, 
both  of  Huron,  for  respondent 

McOOY,  P.  J.  Action  to  recover  for  per- 
sonal injury  alleged  to  have  be«i  sustained 
by  a  three  year  old  son  of  plaintiff  as  the 
result  of  the  negligent  construction  and 
maintenance  at  a  certain  door  upon  the  fire 
engine  house  of  defendant,  which  door  fell 
ui)on  and  injured  said  child.  There  was  ver- 
dict and  judgment  for  plaintiff,  and  defend- 
ant appeals,  assigning  errors  at  law  occur- 
ring on  the  trial,  and  insufficioicy  of  the  evi- 
dence to  justify  the  verdict 

PlaintUTs  comidaint,  among  other  things, 
In  substance  contained  the  allegation  that 
near  where  plaintiff  resides  in  the  town  of 
Carthage  is  the  town  engine  house  or  building 
where  the  fire  apparatus  la  kept;  that  said 
building  fronts  on  one  of  the  main  streets; 
that  on  the  front  of  said  building  and  ad- 
jacent to  the  public  sidewalk  Is  a  heavy  door, 
or  construction  used  for  a  door,  to  close  the 
front  of  said  building,  and  also  used  as  a 
bridge  for  running  the  fire  apparatus  over 
across  the  sidewalk;  that  said  door,  when 
opened,  falls  do|wn  directly  across  and  upon 
the  sidewalk;  that  said  door,  by  reason  of 
the  carelessness  and  negligence  and  the  inse- 
cure way  the  same  was  fastened  up,  was  a 
nuisance  and  a  menace  to  the  safety  of  peo- 
ple using  the  sidewalk  in  front  of  said  build- 
ing, and  that  defendant  and  its  officers,  by 
the  exercise  of  ordinary  care,  might  have 
known  and  prevented  said  dangerous  condi- 
tion of  said  door;  that  about  February, 
1913,  plaintiff's  boy  was  lawfully  upon  the 
sidewalk  in  front  of  said  engine  house,  and 
through  no  fault,  carelessness,  or  negligence 
of  plaintiff  or  said  child,  the  said  heavy  door, 
not  being  securely  fastened,  fell  upon  and 
crushed  and  bruised  and  injured  said  child. 
At  the  beginning  of  the  trial  defendant  ob- 
jected to  the  Introduction  of  any  evidence 
under  the  complaint  on  the  ground  that  the 
same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  this:  That  it 
appears  that  the  injury  complained  of  was 
the  result  of  negligence  and  Improper  condi- 
tion of  an  engine  house  or  building  where 
Are  apparatus  was  kept  by  defendant,  and 
that  these  were  governmental  duties  imposed 
upon  defendant  for  which  it  would  not  be 
liable  in  damages,  even  though  there  might  be 
negligence  shown  against  defendant,  its  of- 


ficers and  agents.  This  same  question  was 
raised  by  objection  and  exceptions  to  testi- 
mony and  by  exceptions  to  instructions  ot 
the  court  On  all  these  objecticms  the  court 
ruled  adversely  to  appellant  Appellant  now 
contends  that  such  rulings  were  error.  We 
are  of  the  view  Ihat  the  contention  Is  not 
well  grounded. 

[1,2]  It  is  well  settled  that  municipal  cor- 
porations have  certain  powers  which  are 
discretionary  or  judicial  in  character,  and 
also  certain  powers  which  are  mlnisteriaL 
They  will  not  be  held  liable  in  damages  for 
the  manner  in  which  they  exercise  in  good 
faith  their  discretionary  powers  of  a  public 
character,  but  are  liable  for  damages  caused 
by  their  negligence  when  their  duties  are 
mlnisteriaL  A  municipal  oorporatitn  acts 
judicially  wtam  It  selects  a  plan  for  some 
public  Improvement;  but  as  soon  as  it  begins 
to  carry  out  the  plan,  it  acts  ministerially 
and  is  bound  to  see  that  the  work  is  done  in 
a  safe  manner.  2  DiU.  Mun.  Corp.  |{  919, 
832,  1048.  Johnston  v.  Dist  of  Columbia, 
118  U.  S.  19,  6  Sup.  Ct  923,  30  li.  Ed.  75; 
Chicago  V.  Seben,  165  111.  379,  46  N.  E.  244, 
66  Am.  St  Rep.  248.  A  municipal  corpora- 
tion ii  performing  a  ministerial  duty  in 
maintaining  a  fire  station  and  is  liable  in 
damages  for  neglecting  to  make  the  same 
safe.  Bowden  v.  Kansas  City,  69  Kan.  587, 
77  Pac.  573,  66  L.  R.  A..  181, 105  Am.  St  Bep. 
187,  1  Ann.  Cas.  955;  Kles  v.  City  of  Erie, 
169  Pa.  598,  32  Aa  621. 

[3]  Appellant  moved  the  court  for  a  direct- 
ed verdict  on  the  ground,  among  others, 
that  plaintiff  failed  to  produce  evidence  that 
within  60  days  aifter  the  alleged  injury  the 
plaintiff  gave  written  notice  to  the  clerk  ot 
defendant  city  of  the  time,  place,  and  cause 
of  Injury,  as  required  by  chapter  90,  Laws  of 
1907.  The  injury  occurred  on  the  17th  day  of 
February,  1913.  On  April  12,  1913,  plaintiff 
filed  with  said  clerk  a  written  verified  paper, 
signed  by  her,  as  follows: 

Town  of  Carthage,  Miner  County,  South  Da- 
kota, to  Mrs.  V.  C.  Walters,  Dr. 

April  11.  To  damages  to  my  little  boy  at 
engine  house  February  17,  1913.    Two 

hundred  fifty  dollars $250  00 

Doctor's  fees 75  00 

Caring  for  child  (nurse  fees)  6  weeks. . .  125  00 

Hired  help 25  00 

Extra  expenses,  incidental 25  00 

Appellant  contends  that  sudi  notice  la  in- 
sufficient in  not  stating  the  cause  of  Injury. 
We  are  of  the  opinion  that  the  notice  was 
sufficient  There  is  no  particular  formality 
required  in  the  giving  of  such  notices.  This 
notice  was  sufficient  to  acquaint  defendant's 
officers  of  the  nature  of  the  claim  presented. 
It  sufficiently  appears  from  the  evidence 
that  the  city  council  was  not  misled  by  the 
failure  ot  the  notice  to  specify  with  partlca- 
larity  the  cause  of  the  injury,  and  besides 
the  mayor  notified  plaintiff's  attorneys  that 
the  claim  was  rejected  on  the  ground  that 
the  dty  was  not  liable.    Inlagen  v.  Town  of 
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Gary,  147  N.  W.  066.     All  asslcmuaitB  ot 
error  have  been  considered. 

The  judgment  and  order  appealed  from 
are  afiSrmed. 


VAN  HORN  T.  SIMPSON  et  al.    Q^o.  8683.)t 

(Supreme  Court  ol  South  Dakota.     July  24, 
1915.) 

1.  EVIDKNCK  «=»192— DXKONSTBATITK  X)TI- 
DBNCK. 

Id  an  action  for  personal  injariee,  exhibi- 
tion of  plaintiff's  injured  limb  to  the  jury,  with 
testimony  by  the  physician  who  had  treated  his 
injury  up  to  the  time  of  the  trial  that  the  then 
present  injury  was  the  result  of  the  accident, 
waa  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Coit  Dig.  (  677;   Dec.  Dig.  «39l92.] 

2.  Appeal  akb  Ekbob  «=>971— DiscMrnow 
o»  Court. 

Discretion  of  court  in  permitting  plaintiff 
to  examine  a  party  defendant  as  an  adverse 
witness  under  the  statute  will  not  be  reviewed, 
where  no  abuse  appeared. 

[Ed.  Note.— FV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  8862-^3857 ;  Dec.  Dig.  «=> 
971.] 

3.  MXmiOIPAI.  GOBPOBATIOHS  «=>706— ACTIOR 
FOB   INJTJBT— SUFFICIISNCT   OF   EVIDENCE. 

In  an  action  for  injury  from  a  collision 
with  defendants'  automobile,  frightening  plain- 
tiff's team  so  that  they  ran  away  and  threw 
him  ODt,  evidence  held  sufficient  to  sustain  a 
verdict  against  both  defendants  jointly. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  f  161S;  Dec  Dig. 
«=a706.1 

4.  Neoliqence  €=993— Imputed  NEOLiaKWCB 
— Nboligence  op  Owneb  and  Dbivkb  of 
Vehicle. 

Where  defendants  were  copartners  and 
were  riding  in  an  automobile  in  partnership 
business,  the  negligence  of  the  owner  and  part- 
ner in  driving  the  automobile  was  imputable  to 
the  other  partner,  since  as  a  member  of  the 
copartnersMp  tihe  owner  and  driver  waa  his 
agent. 

[Ed.  Note.— For  other  case*,  see  Negligence, 
Cent.  Dig.  §S  147-150;    Dec.  Dig.  <S=>^.] 

6.  Appeal  and  Erbob  4=>1033— Pabty  En- 
titled TO  Allege  Ebbob. 

Erroneous  rulings  and  instructions  in  favor 

of  the  appellant  cannot  be  used  on  appeal  as 

a  basis  for  a  reversal  of  judgment. 
[£id.  Note. — ^For  other  cases,  see  Appeal  and 

Error,    Cent   Dig.    SS   4062-4062;     Dec    Dig. 

<8=>1033.] 
Whiting,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Beadte  County; 
Alva  B.  Taylor,  Judge. 

Action  by  Wlnfleld  S.  Van  Horn  against 
Duke  Simpson  and  another.  Judgment  for 
plaintur,  and  defoidants  appeal.     Affirmed. 

W.  W.  Howes,  of  Wolsey,  and  Null  & 
RoyU,  of  Huron,  for  appellants.  A.  W.  Wll- 
martb,  of  Huron,  for  respondent 

McCOY,  P.  J.  About  November  12,  1910, 
plaintiiT  claimed  that  while  he  was  driving  a 
team  of  horses  attached  to  a  farm  wagon, 
uptw.  a  public  highway,  the  defendants,  act- 
ing jointly,' so  negligently  operated  and  man- 
aged an  automobile  that  the  same  cante  in 


contact  with  aald  team  and  vehicle,  thereby 
frightening  and  scaring  said  horses,  causing 
them  to  become  unmanageable  and  run  away, 
violently  throwing  plaintiff  from  said  wag(»i 
upon  the  ground  and  running  over  and  there- 
by violently  injuring  him.  There  was  verdict 
and  Judgment  for  plaintiff  against  both  de- 
fendants jointly,  and  defendants  appeal,  asr 
signing  errors  at  law  occurring  on  the  trial, 
and  Insufficiency  of  the  evidence  to  sustain 
the  verdict. 

[1]  Appellant  urges  that  the  court  erred  In 
overruling  the  objection  to  the  exhibition  of 
plaintiff's  Injured  limb  to  the  jury.  The 
physician  who  treated  plainttfTs  Injury  from 
its  occurrence  to  the  time  of  the  trial  testi- 
fied that  the  then  present  injury  was  the  re- 
sult of  the  accident  We  are  of  the  view  that 
no  error  was  committed  In  permitting  the 
jury  to  view  the  injured  leg. 

[2]  Appellant  also  urges  that  the  court 
erred  in  permitting  the  plaintiff  to  examine 
the  defendant  Simpson  as  an  adverse  party 
under  the  statute.  This  was  a  matter  large- 
ly in  the  discretion  of  the  trial  court,  and  no 
abuse  of  such  discretion  appears. 

[3, 4]  Appellant  contends  that  the  evidence 
Is  insufficient  to  justify  a  verdict  against  de- 
fendants Jointly,  and  is  especially  insufficient 
to  sustain  a  verdict  against  defendant  Sln^H 
son.  We  are  of  the  view  that  this  contention 
is  not  tenable.  It  appears  from  the  evidence 
that  defendant  Anderson  was  the  owner  of 
and  was  driving  the  automobile,  and  that  de- 
fendant Simpson  was  in  the  car  with  him  at 
the  time  of  the  accident;  that  the  automobile 
approached  plaintiff' from  behind,  and  In  run- 
ning around  plaintiff's  wagon  and  team  at  a 
rapid  speed  the  auto  came  in  contact  with  the 
whlppletree,  pushing  the  same  upon  the  rump 
of  the  hors&  Respondent  testified  that  his 
horses  were  walking  when  the  auto  swung 
around  them;  that  the  pushing  of  the  whlp- 
pletree upon  the  horse  made  them  jump ; 
that  the  auto  was  crowded  in  close  to  their 
heads  and  crowded  them  off  the  grade  Into 
the  ditch.  The  testimony  also  shows  that 
these  two  defendants  at  the  time  in  question 
were  copartners  In  the  real  estate  business, 
and  that  this  auto  was  then  transporting 
both  defendants  in  the  prosecution  of  such 
copartnership  business ;  that  it  was  then  be- 
ing used  as  an  Instrument  for  the  benefit  and 
within  the  scope  of  the  partnership  business ; 
that  Simpson  was  not  a  iiassenger  or  gratui- 
tous guest  of  Anderson  in  said  car,  but  was 
a  party  interested  In  the  purpose  and  busi- 
ness in  which  such  car  was  then  being  oper- 
ated. We  are  of  the  view  that  this  testimcmy 
tended  to  make  both  appellants  joint  partici- 
pants In  the  alleged  negligence.  Under  such 
circumstances  the  appellant  Simpson,  by  Im- 
putation, was  liable  for  the  negligent  acts  of 
Anderson.  As  a  member  of  such  copartner- 
ship Anderson  was  the  agent  of  Simpson. 
Judge  v.  Wallen  (Neb.)  162  N.  W.  318;    Kop- 
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Utz  T,  St  Paul,  86  MlniL  373,  90  N.  W.  TM, 
68  Ia  R.  A.  74.  W«  are  of  the  view  tluit  the 
lustructloa  of  the  ooort  on  this  proposition, 
although  not  so  clear  and  definite  as  It  might 
have  been,  submitted  to  the  Jury  the  question 
of  Joint  liability,  and  that  as  so  submitted 
It  did  not  establish  the  law  of  this  case  to 
be  otherwise  than  the  general  mle. 

[6]  It  Is  apparent  from  the  record  that  er- 
rors were  committed  in  the  reception  and  re- 
jection of  testimony  and  In  Instructions,  but 
sach  erroneous  rulings  and  instructions  were 
la  favor  of  appellants,  and  cannot  now  be 
used  as  a  basis  of  reversal  of  Judgment.  We 
are  of  the  view  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict  and  Judgment 
against  both  defendants  Jointly. 

The  Judgment  and  order  appealed  from 
are  affirmed. 

WHITINa,  J.,  dissenting. 


SOHUI/rZ  T.  DES  MOINES  MUT.  HAH/  & 
CYCLONE  INS.  ASS'N.     (No.  3844.) 

(Supreme  Court  of  SoaQi  Dakota.     July  24, 
1916.) 

1.  IlTSURANCE   €=>310— FOHFEITUKK  FOB  NON- 
PATMBWT    OF    AfiSESSIffiNT  —  NoTIOK  —  StAT- 

XITB. 

Civ.  Code,  (  677.  provides  that  no  insur- 
ance policy  Bhall  be  forfeited  or  suspended  for 
nonpayment  of  any  note  or  obligation  taken  for 
the  premium  or  any  part  thereof  unless  the  in- 
surer shall  i^ve  the  required  notice  to  the  in- 
sured. Section  678  provides  Uiat  the  term 
''premium"  includes  policy  fees  and  all  other 
sums  of  money  paid  or  agreed  to  be  paid  in 
consideration  of  a  policy  of  insurance.  Section 
686  provides  that  the  foregoing  providon*  shall 
apply  to  all  insurance  companies  and  associa- 
tions, both  stock  and  mutual,  transacting  the 
business  of  insuring  property.  Held,  that  one 
insured  by  a  mntnal  hail  and  cyclone  insurance 
association,  who  gave  a  note  for  the  payment  of 
the  assessments  to  be  levied  each  year,  was  en- 
titled to  the  statutory  notice  l)efore  his  policy 
could  be  suspended  for  nonpayment  ot  any  as- 
sessment, notwithstanding  a  paovision  in  the 
by-laws  of  the  company  to  the  contrary,  since 
that  requirement  was  expressly  made  applica- 
ble to  mutual  insurance  companiea 

[Ed.  Note.— For  other  cases,-  see  Insurance, 
Cent.  Dig.  if  703,  761,  780,  826,  SIO,  004;  Dec. 
Dig.  «=>310.] 

2.  InsxmARCE  9=964  — MuTnAi.CoiiPAinK8 — 
Bt-LaW8— COKFUCT  wirH  Statdts. 

B'y-laws  of  a  mutual  insurance  association, 
in  conflict  with  express  statutory  provislMis, 
cannot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Insoranoe, 
Cent  Dig.  i  66;  Dea  Dig.  «=364.] 

3.  iHBUBANos   <=»396— PATinnr  or  Loss- 
Time  FOB  Patmknt— Waivkb. 

A  provision,  in  a  hall  insurance  pdicy  is- 
sued by  a  mutual  company,  that  the  loss  should 
not  be  payable  nntil  a  fixed  time,  is  waived  by 
a  denial  of  all  Uability  by  the  company. 

[Ed.  Note. — For  other  cases,  see  Insarance, 
Cent  Dig.  f  1036;  Dea  Dig.  <3=>39&.] 

4.  jRSnBANCB  «=>87&— INSUBAJIOS  COUTAKIES 
— AUTHOBaTT    OF   OfTICEBS. 

Ofiicers  of  a  mutual  hall  insurance  com- 
pany have  authority  to  waive  the  provision  of 


the  by-laws  deferring  the  payment  of  losses  by 
denying  liability  on  the  policy. 

[Ed.  Note. — For  other  caaes,  see  lasnranee. 
Cent  Dig.  {{  048-961.  966-066;  Dec.  Dig.  «=> 
876.] 

Appeal  from  Circuit  Court,  Marshall  Coan- 
ty;   Frank  McNulty,  Judge. 

Action  by  Thomas  Sdiultz  against  tbe  Des 
Moines  Mutual  Hall  &  Cyclone  Insurance  As- 
sociation. Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmsd. 

Hall,  Alexander  &  Purdy,  of  Brookings,  for 
appellant  Shells  te  Sbeilii.  of  Watertown, 
for  respondent 

GATES,  J.  In  May,  1911,  plaintiff  made 
written  application  to  defendant  for  a  policy 
of  baU  insurance,  for  the  term  of  five  crc^ 
years,  upon  his  crops  on  a  section  of  land; 
the  amount  of  Insurance  aggregating  $4,000. 
The  defendant,  as  its  name  implies,  is  a  mu- 
tnal  insurance  association  and  is  organized 
under  the  laws  of  the  state  of  Iowa.  The  ttp- 
pllcatioD  contained  the  following  oUlgatl<Mi: 

"For  value  received,  I  promise  to  pay  to  the 
Des  Moines  Mutual  Hall  &  Crcloae  Insurance 
Association,  ol  Des  Moines,  Iowa,  an  annual 
premium  of  6  per  cent  on  the  face  of  my  policy 

as  follows:   $ on  or  before  Octot]«r  first, 

1911,  and  the  same  amount  on  or  before  Octo- 
ber first  each  year  thereafter  during  the  life 
of  this  contract  Or  sndi  portion  thereof  am 
may  be  annually  assessed  by  said  association, 
with  interest  at  8  per  cent  per  anniun,  from 
date  at  the  home  office  in  Des  Moines,  lovra. 
If  paid  when  due  no  interest  will  be  diarged. 
This  note  is  taken  for  insurance  and  is  aot 
negotiable.    •    •    •" 

The  policy  was  Issued.  On  September  16, 
1911,  a  6  per  cent,  assessment  was  made,  and 
plaintiff  was  notified  of  sudi  assessment  He 
did  not  pay  tbe  assessment,  and  never  has 
done  so.  Section  14  of  the  by-laws  Incorpo- 
rated in  the  policy  provided : 

"When  an  assessment  is  made  the  secretary 
shall  immediately  notify  by  mail  each  member 
of  his  share  of  assessment,  giving  a  Ust  of  loss- 
es and  the  name  of  each  member  sustaining  a 
loss,  and  the  member  shall  upon  receipt  of  such 
notice  remit  within  fifteen  days  to  the  secre- 
tary the  amount  of  his  assessment  At  the  ex- 
I^ration  of  twenty  days  if  any  member  fail  to 
remit  bis  share  of  the  assessment  then  the 
secretary  shall  mail  to  the  said  member  a  sec- 
ond notice.  Should  any  member  fail  to  pay 
such  assessment  within  ten  days  after  second 
notice,  the  secretary  shall  then  mall  a  third 
notice  to  said  member  by  registered  mail,  add- 
ing a  penalty  of  ten  per  cent  of  the  original 
assessment  Should  any  meml>er  fail  to  pay 
his  assessment  witiiin  twenty  days  from  date  of 
first  notice,  he  shall  stand  suspended,  and  this 
association  vrill  not  l>e  liable  to  liim  for  any 
loss  that  may  occur  before  such  assesament  be 
paid  in  fua    •    •    • " 

It  appears  that  the  officers  of  the  company 
complied  with  this  section,  with  tbe  excep- 
tion that  plaintiff  denied  having  received  a 
list  of  losses  for  1011.  On  July  22,  1912, 
plaintiff  suffered  a  severs  loss  by  ball  upon 
tlie  crops  for  that  year.  The  company  was 
promptly  notified  of  the  loss  by  the  local 
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agmt    On  Jnly  23, 1912,  the  president  o£  the 

company  replied  thereto  as  Mlows: 

"Dear  Sir:  We  have  your  letter  of  the  28d 
inst.  reporting  loss  by  hail  under  policy  held 
by  Thomas  Schultz  and  on  invcstifration  we 
find  that  Mr.  Schultz  has  not  paid  his  1911  as- 
sessment and  therefore  the  company  is  not  liable 
for  the  loss  he  claims." 

On  September  17,  1912,  such  president  also 
wrote  plaintiff's  attorneys: 

•<  •  •  •  But  the  premiums  on  policies  No. 
29757,  Thos.   Schultz,    •    •   •    have  not  been 

Said  neither  have  they  given  ns  a  note  extend- 
ig  the  time  of  payment  on  said  premium,  there- 
fore, they  are  not  entitled  to  recover  as  to  the 
damage  they  claim." 

On  September  16, 1912,  plaintiff  was  assessp 
ed  6  per  cent  for  the  year  1912,  and  was 
nottfled  tiiat  he  was  owing : 

"$233.20—1911  Aasmt  Pe.  ft  Int 
240.00-1912  Assmt." 
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This  action  was  began  October  7^  1912. 
Paragraph  6  of  defendanf  B  answer  was  as 
follows : 

"Said  defendant,  further  answering,  alleges 
that  it  Is  a  mutual  insurance  corporation  or- 
ganized under  the  laws  of  the  state  of  Iowa, 
and  that  losses  covered  by  policies  issued  by  de- 
fendant are  payable  only  by  assessments  made 
upon  the  members  of  such  corporation,  and  that 
the  by-laws  of  said  corporation  were  contained 
in,  and  formed  a  part  of,  the  said  pc^cy  of  in- 
surance issued  by  the  defendant  to  the  plaintif^ 
and  that  section  10  of  said  by-laws  so  contained 
in,  and  forming  a  part  of,  said  policy,  was  in 
part  as  follows:  'All  losses  shall  be  adjusted 
and  paid  on  or  before  the  1st  day  of  December 
of  the  same  year,  or  as  soon  thereafter  as  the 
aoaessments  can  be  collected.'  Whereby  no 
cause  of  action  for  failure  to  adjust  or  pay  any 
loss  covered  by  the  policy  of  insurance  mention- 
ed in  the  complaint  accrued  prior  to  the  1st  day 
of  December,  1912,  whereby  this  action  was 
prematurely  brought,  all  of  which  the  said  de- 
fendant hereby  pleads  in  abatement  of  this  ac- 
tion." 

me  testimony  offered  tended  to  show  a 
baU  loss  of  $1,973.  At  the  dose  of  plalntUTs 
testimony,  defendant  moved  for  a  directed 
verdict  upon  the  ground  spedfled  In  the 
above-recited  paragraph  of  the  answer,  which 
motion  was  denied.  At  the  dose  of  the  testi- 
mony, defendant  moved  for  a  directed  ver- 
dict upon  the  ground  that,  by  the  failure  of 
jAalntiff  to  pay  the  1911  assessment,  the  poli- 
cy was  suspended  and  not  In  force  at  the 
time  of  the  loss,  whldi  motion  was  denied. 
The  plaintiff  thereupon  moved  for  a  directed 
verdict  for  the  sum  of  $1,973,  with  Interest, 
which  was  granted,  and  verdict  and  Judg- 
ment were  accordingly  entered.  From  the 
judgment  and  order  denying  a  new  trial,  de- 
fendant appeals. 

[1]  We  shall  first  consider  the  question  of 
suspension  of  the  policy.  Section  677,  O.  C, 
provides : 

"No  policy-  of  insurance  shall,  by  virtue  of 
any  condition,  or  provisions  thereof,  be  for- 
feited, snspended  or  impaired  for  non-payment 
of  any  note  or  obligation  taken  for  the  premium 
or  any  part  thereof,  unless  the  insurer  shall, 
not  less  than  thirty  days  prior  to  the  maturity 
of  such  premium,  note,  or  obligation,  mail, 
postage  prepaid  to  the  assured  at  his  usual 
.post  office,  a  notice  stating : 


"1.  The  date  when  such  note  or  obligation 

will  become  due. 

"2.  The  amount  of  principal  and  interest  that 
will  then  be  due. 
"3.  The  effect  upon  the  policy  of  non-payment 
"4.  Such  notice  shall  further  inform  the  as- 
sured of  his  right  at  his  own  election,  either 
to  pay  in  full  and  keep  the  policy  in  full  force, 
or  to  terminate  the  Insurance  by  surrendering 
the  policy  and  paying  such  part  of  the  whole 
premium  as  it  shall  have  earned,  and  must  fur- 
ther state  the  amount  which  assured  is  law- 
fully required  to  pay,  or  which,  on  account  of 
prevtons  payment  may  be  due  him,  in  case  of 
his  election  to  terminate  the  insurance  on  tfa« 
day  of  the  maturity  of  the  premium,  note  or 
obligation." 

It  appears  that  Items  1  and  2  of  said  sec- 
tion were  complied  with  by  appellant  In  Sep- 
tember,- 1911,  but  that  Items  3  and  4  were  not 
embraced  in  the  notice  or  notices.  It  Is  ap- 
pellant's contention  that  this  section  applies 
only  to  stock  company  poUdes  and  can  have 
no  appUcati(»)  to  the  polides  of  mutual  com- 
panies. The  Supreme  Court  of  our  sister 
state.  In  Lamb  v.  Merdi.  Nat  Mat  F.  I.  Co., 
18  N.  D.  263,  119  N.  W.  1048,  held  that  sec- 
tion 6951,  N.  D.  Rev.  Codes  1905,  was  not 
applicable  to  a  mutual  Insurance  policy,  say- 
ing that  it — 

"only  applies  where  a  note  or  obligation  is 
given  for  the  whole  or  a  part  of  the  premium, 
and  has  no  bearing  on  this  case." 

That  section  is  almost  exactiy  the  same  as 
our  section  677,  C.  C,  but.  In  the  case  before 
us,  there  was  an  obligation  given  which  was 
specifically  denominated  by  the  insurer  and 
insured  as  a  "note."  Again,  section  678,  O. 
C,  provides : 

"The  term  'premiom'  within  the  meaning  of 
this  article,  indudes  policy  fees,  in  excess  of 
two  dollars,  <hi  anjy  one  policy,  and  all  other 
sums  of  money  paid,  or  agreed  to  be  paid,  in 
consideration  of  a  policy  of  insurance." 

There  Is  great  force  In  the  reasoning  of 
appdlant's  conned  to  the  effect  that  section 
677,  C  C  ought  not  to  be  hdd  aivUcable 
to  a  policy  of  insurance  In  a  mutual  com- 
pany, and,  if  we  were  free  to  adopt  such  rea- 
soning, we  would  be  Inclined  to  do  so,  bat  we 
are  not  permitted  so  to  do.  In  the  face  of  an 
express  legislative  act  defining  the  scope  ot 
section  677,  C.  C,  we  may  not  interpret  It 
according  to  the  "ruU  of  reason."  Secti(»i 
686,  G.  a,  says : 

"ile  foregoing  general  provirions  of  this  ar- 
ticle shall  apply  to  all  insurance  companies  and 
associations,  both  stock  and  mutual,  incorpo- 
rated or  organized  under  the  laws  of  this  or  any 
other  state  or  territory  of  the  United  States,  or 
foreign  government  transacting  the  business  of 
fire,  cydone,  tornado,  hail,  marine,  live  stock 
or  any  other  Und  of  insurance  upon  property 
In  this  state." 

Arttde  16,  c.  S,  tit  2,  pt  S,  of  the  Bevised 
Civil  Code  of  1903,  embraces  sections  664-685, 
Induslve,  and  Is  headed  "General  Provisions." 
And  it  would  seem  clear,  beyond  doubt,  that 
the  Legislature,  in  adopting  the  Revised  Civil. 
Code  of  1903,  Intended  to  make  section  677  ap- 
plicable even  to  cases  of  mutual  insurance. 
In  this  connection  we  may  observe  that  we 
are  unable  to  find  a  provision  in  the  North 
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Dakota  Code  of  1905  similar  to  our  sectton 
685,  C.  C.  If  it  was  there,  It  was  not  noted 
In  the  opinion  In  Lamb  v.  Merch.  Nat.  Mut 
F.  I.  Co.,  supra.  That  section  originated  to 
section  27,  c.  69,  Territorial  Laws  1885.  Such 
chapter  did  not  contain  a  section  correspond- 
ing to  the  present  section  677,  0.  C.  That 
section  first  appeared  in  chapter  69,  Terri- 
torial Laws  1887;  but  when  the  Legislature 
of  1903  adopted  the  Revised  Civil  Code,  as 
recommended  by  the  Code  Commissioners,  it 
expressly  made  the  provisions  of  section  677 
binding  upon  all  mutual  Insurance  compa- 
nies. The  wisdom  or  necessity  of  such  act 
may  not  be  made  the  basis  of  a  decision  by 
the  courts.  In  Peever  Merc.  Co.  ▼.  State 
Mut  Fire  Ins.  Co.,  25  S.  D.  406,  127  'N.  W. 
559,  and  Id.,  23  S.  D.  1,  119  N.  W.  1008,  19 
Ann.  Cas.  1236,  this  court  arrived  at  the 
same  conclusion  at  which  we  have  arrived 
upon  this  branch  of  the  case,  wherein  It  was 
held  that,  by  reason  of  section  1796,  C.  C, 
the  provisions  of  section'  1849,  O.  C,  were 
binding  upon  a  mutual  company. 

[2]  We  are  therefore  compelled  to  hold 
that,  inasmuch  as  respondent  was  not  given 
the  notice  of  assessment  required  by  law,  his 
policy  of  Insurance  was  not.  In  point  of  law, 
suspended  by  reason  of  his  nonpayment  of 
his  assessment,  notwithstanding  the  provi- 
sions of  the  by-laws  of  the  company.  By- 
laws In  conflict  with  express  provisions  of 
statute  cannot  be  sustained.  The  law  re- 
quires the  officers  of  the  company  to  give  a 
certain  kind  of  notice.  They  did  not  do  so. 
It  they  Intended  to  suspend  that  policy,  they 
should  have  given  the  notice  pointed  out  in 
the  statute.  The  fact  that  the  policy  was 
not  suspended  at  the  time  of  the  loss,  in  1912, 
was  due  to  their  negligence  or  Ignorance  of 
the  provisions  of  our  laws. 

[3]  Appellant's  claim  that  the  action  was 
prematurely  brought  must  likewise  be  held 
for  naught  In  the  late  ease  of  Wondra  v. 
Nat  Ufe  Ins.  Co.,  126  Minn.  136,  147  N.  W. 
961,  the  Minnesota  court  said: 

"The  rule  Is  well  settled  in  this  state,  as  else- 
where, that  a  provision  of  an  insurance  contract 
like  that  in  this  case,  by  which  the  insurance 
company  is  given  a  certain  time  within  which 
to  make  payment  of  the  loss,  may  be  waived, 
and  is  waived,  by  the  denial  of  liability  by  the 
company.  Hand  v.  Insurance  Co.,  57  Minn. 
619.  59  N.  W.  538 ;  3  Notes  to  MinnesoU  Cas- 
es, 1170." 

This  rule  is  set  forth  in  4  Cooley's  Briefs 
on  Ins.  pages  3959-3962,  where  a  long  list 
of  authorities  is  cited.  To  these  may  be  add- 
ed the  following,  among  many  other  deci- 
sions rendered  since  the  publication  of  that 
work:  Continental  Casualty  Co.  v.  Matthls, 
150  Ky.  477,  160  S.  W.  507 ;  Clark  MilUnery 
Co.  V.  Nat  Union  Fire  Ins.  Co.,  160  N.  C. 
130,  75  S.  E.  944,  Ann.  Cas.  1914C,  367 ;  Miles 
V.  Casualty  Co.  of  America,  115  N.  Y.  Supp. 
1,  affirmed  In  136  App.  Dlv.  908,  120  N.  Y. 
Supp.  1135.  Such  rule  Is  practically  uni- 
versally acknowledged,  except  in  states,  like 


Iowa,  having  statutory  provisions  which  con- 
trol. 

[4]  Appellant's  dalm  that  the  officers  of  a 
mutual  company  are  powerless  to  waive  the 
provisions  of  the  by-laws  set  forth  In  their 
answer,  above  quoted,  is  likewise  without 
merit  Many  of  the  decisions  dted  in  Coo- 
ley's Briefs  on  Ins.,  supra,  were  cases  In- 
v(flvlng  mutual  companies,  and  this  court  has- 
decided  the  prindfrie  involved,  in  the  cases: 
Schouweiler  t.  Merch.  Mut  Ins.  Ass'n,  11  S. 
D.  401,  78  N,  W.  356;  Norris  v.  Equitable 
Fire  Ass'n,  19  S.  D.  114,  102  N.  W.  306;  Bolte 
v.  Equitable  Fire  Ass'n,  23  S.  D.  240,  121  N. 
W.  778. 

The  other  assignments  at  error  contained 
in  appellant's  brief  are  not  deemed  of  im- 
portance. 

The  Judgment  and  order  appealed  from  are 
affirmed- 


NEDVED  et  aL  V.  CHICAGO,  M,  &  ST.   R 
BY.  CO.     (No.  3713.) 

(Supreme  Court  of   South  Dakota.     July   24^ 
1915.) 

1.  BAIUiOADS    «=s>225    —    CONBTBCCnOIf    AND- 
MAIHTXNANOB— "DlSTANOB     BETWEEN     ST.A.- 

TioHs"— Statute. 

Under  Civ.  Code,  {  534,  providing  that 
where  stations  are  more  than  12  miles  apart 
railroad  companies  when  required  .by  the  rail- 
road commissioners  shall  maintain  a  side  track 
for  the  use  of  shippers  between  snch  stationB, 
the  ''distance  between  stations"  means  the  dis- 
tance apart  along  the  line  of  the  railway  trade 
upon  which  such  stations  are  situated. 

[Ed.   Note.— FV>r  other  cases,   see   Railroads, 
Cent.  Dig.  g  739;    Dec  Dig.  «=>226.] 

2.  Railboads  ^=3225  —  Constbuctzon  amd 
Maintenance — Side  Track. 

Under  such  provision,  the  board  of  railroad 
commissioners  has  no  arbitrary  power  to  ord^ 
a  side  track:  but  where  it  appeared  that  sta- 
tions by  rail  were  16.6  miles  apart  and  that 
on  defendant's  lines  there  was  no  station  witli- 
in  12  miles  of  a  station  on  the  eastward,  and 
that  the  proposed  siding  was  in  the  center  of  a 
settled  prosperous  agricultural  district  shippins 
its  products,  there  was  a  public  necessity  jus- 
tifying the  'commission's  order  requiring  tbe 
construction  and  maintenance  of  the  side  track. 
[Ed.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  (  739;    Dec.  Dig.  «s>225.] 

3.  Evidence  <g=»83— Pbesumptions  —  OiSTc- 
OiAi.  Acts— Hailboad  Couuissior. 

The  general  presumption  is  in  favor  of  tbe 
regularity  of  the  action  of  the  railroad  com- 
mission empowered  to  determine  the  existence 
of  that  public  necessity  which  would  require 
a  railroad  to  construct  and  maintain  a  side 
track,  and  its  action  should  only  be  overtumc^d 
when  it  clearly  appears  that  the  facts  will  not 
justify  it 

[Ed.   Note.— For  other  cases,    see   £Mdeace, 
Cent  Dig.  t  106;   Dec.  Dig.  «ib>83.] 

4.  Railboads  <S=>225  —  Comemvcnon  and 
Maintenance— Junction. 

Under  Civ.  Code,  g  534,  providing  that 
where  stations  are  more  than  12  miles  apart 
railroad  companies  when  required  by  the  rail- 
road commissioners  shall  construct  a  side  track 
for  the  use  of  shippers  between  such  stations, 
a  junction  point  10.5  miles  from  station  T., 
having  no  side  track,  was  not  a  railroad  station 
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bat  a  Jnnctiwi  mftidy,  bo  that  the  commi«ion 
had  jurisdiction  to  order  a  siding  between  T. 
and  Y.  18.6  miles  apart  via  the  junction  point. 
[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  789;    Dec.  Dig.  «=»225.] 

Appeal  from  Circuit  Coprt,  Brown  County ; 
Thoa.  L.  Bouck,  Judge. 

Proceeding  by  Cbarles  Nedved  and  others 
before  the  Railroad  Commissioners  to  compel 
the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  to  construct  and  maintain  a  side 
track.  An  order  requiring  defendant  to  con- 
struct a  side  track  was  affirmed  by  the  cir- 
cuit court,  and  from  the  order  and  the  judg- 
ment defendant  appeals.  Order  and  judg- 
ment affirmed. 

William  G.  Porter  and  Ed.  L.  Grantham, 
both  of  Aberdeen,  for  apitellaut.  Joseph  Ja- 
nousek,  of  Yankton,  for  respondent.  P.  W. 
Dougherty,  of  Pierre,  and  Oliver  E.  Sweet, 
of  Rapid  City,  for  Railroad  Commissioners. 

McCOY,  P.  J.  Under  the  provisions  of  the 
statute,  section  534,  Civil  Code,  plaintiffs,  96 
In  number,  Instituted  this  proceeding  before 
the  railroad  commissioners  for  the  construc- 
tion and  maintenance  of  a  side  track  be- 
tween the  stations  of  Tabor  and  Yankton  on 
defendant's  lines  of  railway  in  Yankton  coun- 
ty. The  matter  was  heard  before  the  rail- 
road commissioners  and  an  order  Issued  re- 
quiring the  construction  of  such  side  track. 
From  said  order  an  appeal  was  taken  to  the 
circuit  court  This  appeal  is  taken  from  the 
order  and  judgment  of  the  circuit  court  af- 
firming the  action  of  the  railroad  commis- 
sioners. 

Section  634,  Civil  Code,  provides  that 
where  stations  are  more  than  twelve  miles 
apart  railroad  companies,  when  required  so 
to  do  by  the  board  of  railroad  commission- 
ers, shall  construct  and  maintain  a  side  track 
for  the  use  of  shippers  between  such  sta- 
tions. 

The  following  plat  shows  the  relative  loca- 
tion of  defendant's  lines  and  stations  thereon 
and  approximate  distances  so  far  as  ma- 
terial to  the  issues  presented : 


[1]  The  first  contention  of  appellant  is  that 
the  court  erred  in  finding  the  distance  be- 
tween  Tabor  and  Utica,  via  Napa  Junction, 


to  be  14.1  miles,  when  as  a  matter  of  fact  in  a 
direct  line  Tabor  and  Utlca  are  not  to  exceed 
8.6  miles  apart  We  are  of  the  view  that 
under  this  statute  the  "distance  between  sta- 
tions" means  the  dlstanoe  apart  along  the 
line  of  the  railway  track  upon  which  such 
stations  are  situated.  It  appears  that  Utica 
and  Tabor,  via  Napa  Junction,  are  14.1  miles 
apart  If  Napa  Junction  were  40  miles  east 
of  Tabor  with  Utica  only  8.6  miles  distant 
In  a  direct  line  across  country,  would  it  be 
a  reasonable  proposition  .to  conclude  that  no 
sidings  could  l>e  required  to  be  constructed 
between  them  because  Tabor  and  Utlca  were 
less  than  12  mltee  apart?    We  think  not 

[I,  i]  It  is  next  contended  by  appellant 
that  the  board  of  railroad  commissioners  has 
not  arbitrary  power  to  order  a  side  track. 
With  this  statement  we  are  in  accord;  but 
we  are  of  the  view,  however,  that  while  the 
board  of  railroad  commissioners  would  have 
no  authority  to  arbitrarily  require  the  con- 
struction of  a  side  track  ander  this  statute 
merely  for  the  reason  that  stations  might 
happen  to  be  more  than  12  miles  apart,  still, 
in  this  particular  case,  die  evidence  as  to  the 
public  necessity  for  the  siding  in  question 
was,  as  we  view  it,  sufficient  to  justify  the 
action  of  the  board.  It  appears  that  the  pro- 
posed siding  is  approximately  in  the  center 
of  a  thickly  settled  prosperous  agricultural 
district,  where  abundance  of  grains,  stock, 
and  other  produce  are  annually  grown ;  and 
which  products,  or  a  greater  iwrtion  thereof, 
as  every  one  knows,  are  the  subject  of  ship- 
ment, and  the  owners  thereof  shippers.  The 
railroad  commission  is  the  tribunal  appoint- 
ed and  empowered  In  the  first  Instance  to  de- 
termine under  this  statute  the  existence  of 
that  public  necessity  which  would  require  the 
construction  and  maintenance  of  a  side 
track.  The  general  presumption  is  in  favor 
of  the  regularity  of  its  action,  and  should 
only  be  overturned  when  It  clearly  appears 
that  the  surrounding  facts  will  not  justify 
such  action.  A,  T.  &  S.  F.  Ry.  v.  State,  23 
Okl.  210,  100  Pae.  11,  21  L.  R.  A.  (N.  S.)  908 ; 
Steenerson  v.  Railway,  69  Minn.  353,  72  N. 
W.  713 ;  Jacobson  v.  Railway,  71  Minn.  519, 
74  N.  W.  893,  40  li.  B.  A.  389,  70  Am.  St 
Rep.  358. 

[4]  It  is  also  contended  that  the  railroad 
commission  has  no  jurisdiction  to  require  the 
construction  of  said  side  track  for  the  reason 
that  Tabor  and  Napa  are  less  than  12  miles 
apart,  the  finding  being  that  they  are  10.6 
miles  apart  We  are  of  the  opinion  that,  un- 
der the  evidence,  Napa  is  not  a  railway  sta- 
tion. It  is  a  junction  merely.  There  is  no 
Bide  track  at  Napa. 

It  is  also  contended  that  the  demand  for 
said  side  track  is  a  mere  subterfuge,  but  we 
are  of  the  view  that  tills  contention  is  not 
justified  by  the  evidence. 

It  appearing  that  Yankton  and  Tabor  by 
rail  are  16.6  miles  apart,  and  that  on  the  rail- 
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way  lines  of  appelant  there  la  no  station  or 
stations  within  12  miles  ot  Tabor  on  the  east- 
ward, and  the  evidence  showing  sufficient 
facts  as  to  pnbllc  necessity  to  Justify  the  rail- 
road commission  In  requiring  the  construc- 
tion and  maintenance  of  said  side  track,  the 
order  and  decree  appealed  from  are  affirmed. 


GAMBLE  T.  KBYES.    (Na  8760.) 

(Supreme   Court  of  South  Dakota.     July  24, 
1915.) 

1.  Seabches  and   Seizubkb  €=37— Bioht  to 
BiBABOH — Intoxicants. 

Const  art  6,  §  11,  dedares  that  the  right 
of  the  people  to  be  secure  in  their  persons, 
houses,  papers,  and  effects  agaiost  unreason- 
able searches  shall  not  be  violated,  and  that 
no  warrant  shall  issue,  but  upon  probable  cause, 
supported  by  affidavit  Laws  1907,  c.  173,  i  1. 
declarcM  that  a  search  warrant  may  be  issued 
authorizing  a  search  of  premises  where  intoxi- 
cants are  unlawfully  kept  or  sold.  Section  3  de- 
clares that  no  such  search  warrant  sball  issue, 
unless  there  has  been  filed  with  the  oui^brate 
or  judge  an  affidavit  particularly  describmg  the 
place  to  be  searched.  Section  8  declares  that 
no  warrant  shall  be  Issued  to  search  a  private 
residence,  unless  It  or  some  part  be  used  as  a 
store  or  shop,  or  unless  such  residence  is  a  place 
of  public  resort,  while  section  10  declares  that 
Intoxicating  liquors  seized  on  searches  may  be 
used  for  evidence.  A  sheriff,  when  he  entered 
a  dwelling  house  to  arrest  one  accused  of  selling 
intoxicants,  found  considerable  liquor  therein, 
some  of  which  he  carried  away  to  use  as  ex- 
hibits. Held  that  notwithstanding  the  warrant 
was  not  returned,  the  sheritC  or  others  was  not 
justified  in  re-entering  the  residence  without 
a  search  warrant  to  remove  other  liquors, 
though  it  was  a  place  of  public  resort  because 
Intoxicants  were  sold  therein. 

[Ed.  Note. — For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  {  5;    Dec  Dig.  «=>7.] 

2.  Skabohes    and    Ssizubes  .  <3=»8— Actions 
roB  WBONoroL  Seabch— Defenses. 

An  answer  setting  up  that  a4  search  of  plain- 
ttfTs  premises  was  made  to  take  intoxicating 
Uquor  to  use  as  an  exhibit  and  that  none  of  the 
wrongful  acts  were  done  maliciously,  states 
a  partial  defense;  the  complaint  alleging  that 
the  unlawful  search  and  entering  of  plaintiff's 
premises  was  malicious  and  praying  for  puni- 
tive damages. 

[Ed.  Note. — BV>r  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  |  6 ;   Dec.  Dig.  (S=>8.] 

8.  Pleadino  <Ss381  —  Pabxiai.  Defenseb  — 

New   &Ia.t^%k 

Under  Code'  Civ.  Proa  {  126,  declaring  that 
the  answer  must  contain  a  general  or  specific 
denial  of  each  material  allegation,  and  a  state- 
ment of  any  new  matter  constituting  a  defense, 
the  answer  in  a  suit  for  forcibly  entering  and 
searching  plaintiff's  premises  may  set  up  as 
new  matter  facts  showing  that  the  search  was  in 
good  faith  and  was  not  malicious;  such  facts 
constituting  a  partial  defense,  and  the  complaint 
not  showing  them. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Cent  IMg.  g  163 ;  Dec.  Dig.  «=981.] 

Am)eal  from  Circuit  Court,  Codinjrtoa 
County;  C.  O.  Sherwood,  Judge. 

Action  by  Elizabeth  F.  Gamble  against  B. 
B.  Keyes.  From  an  order  refusing  to  strike 
out  paragraphs  of  the  answer  and  overruling 
a  demurrer  thereto,  plaintiff  appeals.  Af- 
flrmed. 


McFarland  &  Johnsoo,  of  Watertown,  for 
appellant  Wilbur  S.  Glass,  of  Watertown, 
for  respondent 

'SMITH,  3.  Tbii}  Is  an  appeal  from  an  or- 
der of  the  trial  court  refusing  to  strike  out 
certain  paragraphs  of  an  answer  and  from 
an  order  overruling  a  demurrer  to  sudi  an- 
swer. Respondent  has  raised  no  question  as 
to  the  regularity  of  the  appeal,  and  for  that 
reason  we  shall  consider  the  merits  of  the 
case  presented  without  considering  any  ques- 
tion as  to  a  double  appeal.  The  complaint 
alleges  that  the  plalntUf  was  the  owner  and 
In  possession  of  a  dwelling  house,  together 
with  the  furniture  and  other  personal  proper- 
ty therein,  In  the  town  of  Henry,  Codington 
county ;  that  on  August  17,  1914,  the  defend- 
ants unlawfully  and  forcibly  broke  Into  and 
entered  the  said  dwelling  house,  and  Injured 
the  walls  and  door  thereof,  against  the  wUl 
of  the  plaintiff,  and  assaulted  the  plalntUf, 
pulled  and  dragged  her  about,  and  forced  and 
compelled  her  to  go  into  the  public  streets  of 
said  town,  and  put  her  under  restraint,  and 
detained  her  unlawfully,  and  restrained  her 
of  her  liberty  without  any  reason  or  probable 
cause  therefor,  and  Injured,  bruised,  lacerat- 
ed, and  sprained  plaintiff's  arm  and  shocked 
her  nervous  system,  so  that  It  was  necessary 
to  have  the  attendance  of  a  physician  and 
surgeon,  to  her  Injury  and  damage,  etc. 

To  this  complaint  the  defendant  Keyes,  by 
bis  separate  amended  answer,  alleged  that 
one  Frank  Elklns,  sheriff  of  said  county,  un- 
der and  by  virtue  of  a  warrant  of  arrest  is- 
sued on  the  15th  day  of  August,  1914,  oat  of 
the  municipal  court  of  the  dty  of  Watertown, 
on  the  afternoon  of  the  17th  day  of  August, 
1914,  at  the  premises  described  In  the  com- 
plaint, arrested  and  took  Into  custody  one 
John  Gamble,  plaintiff's  husband,  for  exami- 
nation upon  a  charge  of  unlawfully  engaging 
In  the  business  of  selling  Intoxicating  liquors 
without  a  license  In  said  county,  that  a  hear- 
ing was  had  in  said  municipal  court  on  Au- 
gust 18,  1914,  wherein  It  was  ordered  that 
said  Gamble  be  held  to  answer  said  charge, 
and  that  thereafter,  on  the  8th  day  of  Sep- 
tember, 1914,  said  John  Gamble  was  convict- 
ed of  said  crime  and  sentenced  to  pay  a  fine 
of  1350,  which  he  paid,  and  was  released  and 
discharged;  alleged  that  on  the  17th  day  of 
August  1914,  the  record  title  to  the  premises 
described  was  In  said  Johu  Gamble,  and  de- 
nied any  knowledge  or  Information  sufBcient 
to  form  a  belief  as  to  the  real  ownership  of 
the  premises;  alleged  that  at  the  time  of 
the  arrest  of  said  Gamble,  on  the  aftemocm 
of  August  17th,  the  sheriff,  found  wpoa  said 
premises  a  large  quantity  of  intoxicating  liq- 
uors there  kept  for  unlawful  sale,  that  said 
sheriff  at  the  time  of  the  arrest  of  John  Gam- 
ble seized  and  took  Into  bla  poflaessloD  a 
large  part  of  the  said  Intoxioating  Uquon, 
to  be  used  as  evidence  upon  examluatlMi  and 


$=9For  otliar  cues  ■••  uun*  topic  aad  KBT-NVMBBR  in  all  K«r-Numb«red  Diguts  and  Iad«>«« 

Digitized  by  VjOOQIC 


8.D.) 


OAMBLX  T.  EXTYKB 


889 


trial  of  said  Gamble,  that  at  tbe  time  of  the 
arrest  and  selsure  aforesaid  the  sherltt  over- 
looked  and  did  not  take  a  satchel  or  Tallse 
then  In  said  dwelling  house,  which  contained 
whisky  In  bottles,  and  inadvertently  left  the 
same  npon  aald  premlaea,  that  afterwards, 
and  during  the  evening  of  August  17th,  and 
while  said  warrant  of  arrest  was  still  In  his 
hands,  and  before  he  had  retamed  the  same 
to  the  municipal  court,  one  Ring,  his  code- 
feodant,  who  was  a  duly  appointed,  qualified, 
and  acting  deputy  sherift  of  said  county,  re- 
quired and  commanded  this  defendant  to  aid 
him  in  securing  said  satchel  or  valise  with 
its  oontents,  for  the  purpose  of  using  the 
same  as  evidence  as  aforesaid,  that  this  de- 
fendant, as  required  and  commanded  by  said 
deputy  sheriff,  did  accompany  him  to  said 
premises,  and  did  aid  him  in  securing  said 
whisky  to  he  used  for  the  purposes  aforesaid, 
that,  when  this  defendant  and  the  sheriff 
reached  said  premises,  they  found  plaintiff  in 
possession  of  and  exercising  full  control  over 
the  same,  that  they  Informed  her  that  they 
were  there  for  the  purpose  of  obtaining  the 
said  whisky  and  satchel  or  valise  which  the 
Bberlfl  had  overloidced  and  omitted  to  take 
when  he  arrested  said  John  Gamble,  and  de- 
manded of  plaintiff  said  satchel  and  valise 
and  whisky,  to  be  used  as  evidence,  and  ask- 
ed plalntUt  for  permission  to  enter  said 
dwelling  bouse  for  the  purpose  of  obtaining 
the  same,  that  plaintiff  told  defendant  that 
the  whisky  was  in  the  bouse,  and  she  prc^Ms- 
ed  to  keep  it,  and  refused  to  allow  them  to 
enter  said  dwdling  house,  that  they  attempt- 
ed to  enter  for  the  purposes  aforesaid,  wbere- 
upcm  the  plaintiff  attacked,  assaulted,  and 
beat  them,  and  that  it  became  necessary,  In 
self-defense,  to  use  enough  force  to  prevent 
Injury  to  the  defendants,  and  that  no  more 
force  was  used  than  was  necessary  to  pre- 
Tent  such  injury,  and  that  the  defendants 
entered  said  dwelling  house  and  obtained 
said  satchel  with  the  whisky  therein  con- 
tained. 

The  fourth  and  fifth  paragraphs  of  the 
answer  allege  that  the  dwelling  house  was  a 
place  in  which  intoxicating  liquors  were  un- 
lawfully kept  and  sold,  and  that  the  plaintiff 
was  keeping  and  maintaining  said  public  re- 
sort, and  by  reason  thereof  had  committed  a 
public  offense,  and  was  committing  a  public 
offense  in  the  presence  of  these  defendants, 
and  further  committed  a  public  offense  by 
assaulting  and  beating  this  defendant  and 
said  deputy  sheriff.  Plaintiff  moved  to  strike 
out  the  fourth  and  fifth  paragraphs  as  im- 
material, which  motion  was  denied.  Plain- 
tiff then  demurred  to  the  answer  upon  the 
ground  that  it  failed  to  state  facts  sufficient 
to  constitute  a  defense.  The  court  did  not 
err  in  refusing  to  strike  out  these  paragraphs. 
Walter  v.  Powler,  85  N.  T.  621;  Bradner  v. 
Faulkner,  93  N.  Y.  B15. 

[1]  The.  question  presented  by  the  demur- 
rer is  whether  the  defendant  and  the  deputy 


dierlfl  were  Justtflad  in  forcibly  breaking  in- 
to and  entering  the  boose  in  possession  of 
and  under  control  of  plaintiff,  and  assaulting 
the  plaintiff  for  the  purpose  and  under  the 
circumstances  all^^  in  the  answer.  It  is 
conceded  that  no  criminal  charge  had  been 
preferred  against  the  plaintiff,  and  that  the 
defendants  were  not  attempting  to  arrest  her 
upon  any  criminal  charge;  and  that  no 
search  warrant  had  been  issued  authorizing 
defendants  to  enter  the  dwelling  bouse  and 
s^ze  liquors  therein,  to  be  used  as  evidence, 
or  for  any  other  purpose. 

Section  U,  art.  6.  of  the  Constitatlon  of 
this  state,  declares : 

"The  rixht  of  the  people  to  be  secure  la  their 
persons,  houses,  papers  and  effects,  against  un- 
reasonable searches  and  seizures,  shall  not  be 
violated,  and  no  warrant  shall  issue  but  upon 
probable  cause  supported  by  affidavit,  particu- 
larly describing  the  place  to  be  searched  and  the 
person  or  thing  to  oe  seized." 

The  answer  alleges  and  the  demurrer  ad- 
mits that  the  dwelling  house  in  which  plain- 
tiff  resided  was  a  place  used  for  the  imlawfn] 
sale  of  intoxicating  liquors,  and  under  the 
decision  of  this  court  in  State  v.  Madison, 
23  S.  D.  084,  122  K  W.  647,  it  became  a 
public  resort,  within  the  meaning  of  section 
8,  c  173,  Laws  of  1907,  which  provides: 

"No  warrant  shall  be  issued  to  search  a  pri- 
vate residence  occupied  as  such  unless  it  or 
some  part  of  it  is  nsied  as  a  store  or  shop,  hotel 
or  boarding-house,  or  unless  such  residence  is 
a  place  of  public  resort" 

Under  section  1,  c.  173,  supra,  a  search 
warrant  may  be  Issued  upon  the  sworn  com- 
plaint of  any  person,  authorizing  a  search 
of  premises  where  intoxicating  Uquors  are 
unlawfully  kept  or  sold,  and  directing  the 
officer  to  seize  and  safely  keep  such  liquors 
found  therein,  and  hold  the  same  subject  to 
the  order  of  tbe  court  or  magistrate,  to  be 
used  as  evidence  in  a  prosecution  for  a  viola- 
tion of  the  local  option  law,  or  any  ordinance 
prohibiting  the  sale  of  such  Uquors.  Section 
3  provides  that  no  such  search  warrant  shall 
issue,  unless  there  has  been  filed  with  a 
magistrate  or  Judge  an  affidavit  particularly 
describing  the  place  or  house  to  be  searched, 
the  things  tp  be  searched  for,  and  alleging 
substantially  the  offense  in  relation  thereto, 
and  that  affiant  believes  and  has  good  cause 
to  beUeve  that  such  liquor  is  there  concealed 
for  unlawful  purposes.  Section  10  declares 
that  Intoxicating  liquors  so  seized  and  held 
to  be  used  as  evidence  shall  not  be  taken 
from  the  custody  of  the  officer  by  an  action 
in  claim  and  delivery  or  other  process,  while 
the  proceedings  are  pending. 

It  Is  thus  apparent  that,  under  the  intoxi- 
cating liquor  law  of  this  state,  a  search  war- 
rant can  only  issue  where  the  place  or  house 
to  be  searched  is  alleged  upon  sworn  affidavit 
to  be  a  place  where  Intoxicating  liquors  are 
unlawfully  kept  or  sold,  and  is  then  issued 
solely  for  the  purpose  of  seizing  liquors 
which  may  be  used  as  evidence  upon  a  crimi- 
nal charge.    It  may  be  conceded  that  an  offl- 
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cer,  who  Is  antborlzed  to  make  an  arrest  for 
a  violation  of  the  intoxicating  Uqnor  laws, 
may  lawfully  seize  intoxicating  liquors  found 
In  the  actual  possession  and  control  of  the 
accused,  and  hold  the  same  as  evidence,  and 
that  such  liquors  may  be  used  as  evidence, 
even  though  the  seizure  be  made  in  an  un- 
lawful manner.  State  v.  Madison,  snpra. 
But  it  does  not  by  any  means  follow  that  an 
officer,  after  making  an  arrest  without  actu- 
ally seizing  such  liquors,  may  thereafter  re- 
turn to  and  forcibly  enter  such  place  without 
a  search  warrant,  even  though  he  has  actual 
knowledge  that  such  liquors  are  in  the  place. 
If  he  may  thus  return  and  forcibly  enter 
within  an  hour  after  an  arrest,  a  like  forci- 
ble entry  within  a  week  or  a  month  would  be 
equally  Justifiable.  Respondent  presents  no 
plea  justifying  the  acts  complained  of,  ex- 
cept a  purpose  to  seize  the  liquors  as  evi- 
dence. It  is  predsely  this  purpose  which  is 
covered  by  the  statute  (chapter  173,  Laws 
1907)  which  requires  a  search  warrant  That 
an  officer  who  makes  an  arrest  may  have 
failed,  through  inadvertence,  to  seize  liquors 
found  in  possession  of  the  accused  at  the 
time  of  the  arrest,  as  he  might  lawfully  have 
done,  cannot  enlarge  his  authority.  Nor  can 
the  fact  that  be  lawfully  seized  certain  liq- 
uors upon  the  arrest  authorize  him  to  return 
and  seize  others,  even  though  the  warrant 
of  arrest  is  still  in  his  hands.  As  well  might 
he  assert  the  right  to  make  an  arrest  and 
place  the  accused  in  Jail,  and  then  return 
at  any  time  thereafter,  and  forcibly  enter 
and  seize  such  liquors.  The  fact  that  the 
place,  though  a  private  dwelling  house,  had 
become  a  public  resort  subject  to  search  and 
seizure,  in  no  manner  changed  the  rule  re- 
quiring a  search  warrant  It  is  only  such 
places  as  this  which  may  be  forcibly  entered 
and  searched,  even  under  a  search  warrant 
An  act  which  could  lawfully  be  done  only 
under  authority  of  a  proper  search  warrant 
Is  plainly  wrongful  and  unjustifiable,  if  done 
without  such  warrant 

The  answer  demurred  to  failed  to  state  a 
legal  Justification  of  the  acts  complained  of. 
The  following  cases  illustrate  the  principles 
Involved:  McClurg  v.  Brenton,  123  Iowa, 
368,  98  N.  W.  881,  65  L.  B.  A.  519,  101  Am. 
St.  Rep.  325;  Gardner  v.  NeU,  4  N.  O.  104; 
Lawton  V.  Cardell,  22  Vt  524;  Newberry  v. 
Carpenter,  107  Mich.  567,  65  N.  W.  530,  31 
L.  R.  A.  163,  61  Am.  St.  Rep.  346;  35  Oyc. 
1277,  1278. 

[2]  But  the  complaint  alleges  that  the 
wrongful  acts  complained  of  were  done  ma- 
liciously, and  the  action  is  undoubtedly  one 
in  which  exemplary  or  punitive  damages 
may  be  awarded  by  the  Jury.  The  answer 
purports  to  set  forth  the  complete  transac- 
tion referred  to  in  the  complaint,  as  It  is  al- 
leged to  have  occurred,  and  denies  that  such 
acts  were  done  maliciously.  Thus  the  an- 
swer, though  it  does  not  allege  facts  which 
constitute  a  complete  defense  or  justification, 
denies  the  alleged  malice  and  purports  to 


set  up  matters  in  mitigation  of  damagw.  nils 
court  following  the  rale  of  the  common  law 
which  has  been  followed  in  oertaln  other 
Code  states  has  held  that  evidence  in  mitiga- 
tion of  damages  may  properly  be  rec^ved 
under  a  general  denlaL  Richardson  v.  Hus- 
ton, 10  S.  D.  484,  74  N.  W.  234;  Cullen  v. 
Dickenson,  33  S.  D.  27-31,  144  N.  W.  656,  SO 
L.  R.  A.  (N.  8.)  987. 

[3]  The  question  here  presented  Is  wheth- 
er such  matters  under  the  Code  system  may 
properly  be  pleaded  in  the  answer  as  new 
matter.  The  Code  of  Civil  Procedure  pro- 
vides: 

Section  126:  "The  answer  of  the  defendant 
must  contain:  1.  A  general  or  specific  denial 
of  each  material  allegation  of  the'  complaint 
controverted  by  the  defendant,  or  of  any  knowl- 
edge or  information  thereof  sufficient  to  form 
a  belief.  2.  A  statement  of  any  new  matter 
constituting  a  defense  or  counterclaim,  in  ordi- 
nary and  concise  language  without  repetition." 

Mr.  Pomeroy  In  his  admirable  work  on 
Code  Pleading  (4th  Ed.)  (  670,  says: 

'"nie  common-law  logic  does  not  control  die 
form  of  pleading  and  of  the  issues  under  the 
present  system.  The  notion  of  a  oartial  defense 
on  the  record,  of  an  answer  wbidi  does  not  go 
to  the  whole  cause  of  action,  is  neither  opposed 
to  the  spirit  nor  to  the  letter  of  the  Codes ;  on 
the  contrary,  it  is  in  full  harmony  with  the 
spirit,  and  seems  to  be  demanded  by  the  letter. 
The  obvious  intent  of  the  system  (the  central 
conception)  is  not  an  observance  of  logical 
forms,  but  that  the  facts  which  constitote  the 
plaintiff's  cause  of  action,  and  the  defendant's 
resistance  thereto,  shall  be  stated  in  a  plain  and 
concise  manner,  in  ordinary  language,  without 
reference  to  any  technical  requirements  of  form 
or  theory.  The  very  primary  design  of  the  pro- 
cedure is  that  the  truth  as  it  is  between  the  par- 
ties must  be  first  alleged,  and  then  proved.  The 
letter  carries  out  this  spirit,  because  it  requires 
that  the  answer  must  contain:  (1)  The  denials, 
and  (2)  a  statement  of  any  new  matter  con- 
stituting a  defense,  and  that  the  defendant  may 
set  forth  as  many  defenses  as  he  shall  have. 
No  other  clauses  of  the  statute  limit  this  general 
language  or  restrict  it  to  entire  defenses.  From 
the  nature  of  the  case,  when  a  complaint  or 
petition  is  in  an  ordinary  form,  containing  (»ly 
the  averments  necessary  to  state  the  cause  of 
action,  facts  in  mitigation  of  damages  most  be 
new  matter  rather  than  denials." 

Id.  I  568: 

"It  follows  from  the  foregoing  discussion  that 
considering  the  office  and  function  of  the  general 
denial,  and  the  distinction,  between  it  and  new 
matter,  the  latter  confesses  and  avoids  all  the 
material  allegations  of  the  complaint  or  peti- 
tion; that  Is,  it  admits  all  the  material  facta 
averred  therein,  and  avoids  their  legal  result 
by  means  of  the  additional  facts  which  are  relied 
upon  as  constituting  the  defense.  A  particu- 
lar defense,  may  therefore,  when  set  up  in  an- 
swer to  one  complaint,  be  new  matter  and  re- 
quire to  be  pleaded.  The  same  kind  of  defense, 
when  set  up  in  answer  to  another  complaint, 
may  not  be  new  matter,  but  may  be  proved  un- 
der the  general  denial  without  being  specially 
pleaded.  *  •  *  There  are,  however,  two  spe- 
ciEiI  classes  of  defenses  wfaica,  though  embraced 
under  the  denomination  of  new  matter,  are  so 
peculiar,  and  so  radically  differaat  from  all 
others  of  that  namek  that  they  require  a  sepa- 
rate mention — defenses  in  mitigation  of  dui- 
ages,  and  defenses  in  abatement 

Id.  i  569: 

"Matters  in  mitigation  are  partial  defenses^ 
and  it  became  the  settled  doctrine  of  the  former 
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procednre  that  they  w«ie  to  b«  proved  under 
the  general  issue." 

Id.  I  670: 

"In  interpreting  the  language  of  the  Codes, 
all  the  common-law  notions  as  to  the  impossi- 
bility of  pleading  partial  defenses  should  be 
wholly  rejected,  for  they  were  based  npon  rea- 
sons purely  technical  and  arbitrary— mere  for- 
mulas of  verbal  logic  without  any  real  ineaning." 

Id.  I  671: 

"On  principle,  then,  all  defenses  in  mitiga- 
tion of  damages,  when  they  consist  of  new  mat- 
ter, should  be  pleaded^  and  cannot  be  proved, 
under  the  general  denial." 

Mr.  Pomeroy  cites,  as  sustaining  bis  views, 
the  case  of  McKyring  v.  Bull,  16  N.  1.  304, 
60  Am.  Dec.  696,  In  which  Justice  Selden  dis- 
cusses at  length  the  English  and  common- 
law  mles  of  pleading,  and  the  changes  ac- 
complished by  the  Code  of  Procedure  then 
recently  adopted  In  that  state,  and  upon 
wblcb  our  own  Code  of  Civil  Procedure  is 
founded.  The  views  of  Justice  Selden  seem 
to  have  been  later  adopted  in  that  state,  by 
statutory  enactment  (Code  Civ.  Proc.  S  508, 
as  amended  by  Laws  1877,  c.  416),  which  re- 
quires matters  in  mitigation  and  partial  de- 
fenses to  be  specially  pleaded  as  sncb.  We 
believe  the  foregoing  is  a  correct  view  of 
the  new  system  of  Code  pleading,  and  that 
the  rule  applied  by  this  court  in  Williams  t. 
Black,  24  S.  D.  601,  124  N.  W.  728,  should  be 
applied  in  this  case. 

The  complaint  contains  only  such  aver- 
ments as  are  necessary  to  state  plalntlfTs 
cause  of  action.  We  are  therefore  Inclined 
to  the  view  that  it  was  competent  and  prop- 
er to  plead,  by  way  of  answer,  facts  or  cir- 
cumstances in  mitigation  of  damages,  or 
which  would  tend  to  disprove  malice,  and 
that  the  trial  court  did  not  err  in  overruling 
the  demurrer  or  in  Its  order  denying  the 
motion  to  strike  out  the  matters  so  pleaded. 

The  orders  of  the  trial  ootirt  are  therefore 
affirmed. 


HALEY  &  LANG  CO.  v.  OITY  OV  HUBON.t 
(Now  3668.) 

(Supreme  Court  of  South   Dakota.     July  24, 
1915.) 

1.  MUNIOIPAI.  COKFORATIONB  «=9833— SBWEBS 
—  CONNECTINO  SUBFACK  DbAIN  —  NEGU- 
OENCX. 

For  a  dty  to  connect  a  surface  drain  with 
a  small  sanitary  sewer,  a  thing  unplanned  and 
unexpected  by  die  engineer  who  devised  the  sys- 
tem, there  being  a  larger  storm  water  sewer 
on  the  street  with  which  such  connection  should 
be  made,  is  negligence,  as  regards  its  liability 
for  the  flooding  of  a  l>asement  by  the  backwater 
from  the  sanitary  sewer. 

[Ed.  Nbte.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1783;  Dec.  Dig.  9=» 
833.] 

2.  MtTNICIPAI,  CORPOBATIONS  <S=>840— Sewebs 
— Flooding  Basements— Proximate  Cause. 

If,  in  spite  of  the  unusual  rainfall,  a  sani- 
tary sewer  would  have  l>een  adequate  to  carry 
off  the  water,  except  for  the  city's  connecting 
a  surface  drain  therewith,  its  negligence  in 
making  the  connection  was  the  proximate  cause 


of  injury  to  goods  in  a  baaenwnt  by  tba  baekwa> 
ter  from  such  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1791 ;   Dec.  Dig.  €=> 

3.  Municipal  Cobpobations  ®=»830— Sewebs 
—Flooding  Babeuents  —  Liabiutt  —  Un- 
usual Rainfall. 

If  damage  to  goods  in  a  basement  by  back- 
water from  a  sewer  was  due  to  the  unusual 
rainfall,  the  city  was  not  liable;  it  ndt  being 
shown  the  sewer  system  installed  by  it  was  in- 
adequate. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1778,  1779;  Dec. 
Dig.  «=9830.] 

4.  Municipal  Cobpobations  <3=>833— Skwkbs 
— Flooding  Basements— Liability. 

If  damage  to  goods  in  a  basement  by  b«dc- 
water  from  a  sanitary  sewer  was  proximately 
due  to  the  unusual  rainfall,  hut  was  aided  by 
Its  negligent  connection  of  a  surface  drain  with 
such  sewer,  the  city  would  be  liable  for  the  por- 
tion oontribnted  by  such  negligence. 

[Ed.  Note;— For  other  cases,  see  Municipal 
OorporaUona,  Cent  Dig.  {  1783;  Dec.  Dig.  «=> 

5.  Municipal  Cobpobations  «=>842— Sewebs 
—  Flooding  Basements  —  Contbibutobt 
Nkoligence. 

For  one,  whose  basement  was  connected 
with  a  sanitary  sewer,  to  fail-  to  install  an 
automatic  valve  or  to  close  the  band  valve,  was 
not  contribntonr  negligence,  preventing  his  re- 
covery for  the  flooding  of  bis  basement  by  back- 
water, caused  by  negligence  of  the  city  in  con- 
necting a  surface  drain  with  such  sewer. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1792;  Dec.  Dig.  «=> 
842.] 

6.  Municipal  Cobpobations  «=>S45  —  Ac- 
tions AoAiNBT— Filing  Claims— Statutes 
— "Account." 

One  need  not,  as  a  condition  precedent  to 
action  against  a  city  for  negligent  flooding  of 
his  basement,  file  a  claim  therefor.  Laws  1907, 
c.  90,  relating  to  claims  for  personal  injury, 
and  Laws  1909,  c.  128,  to  "accounts"  against 
a  dty ;  "account"  implying  that  one  is  respon- 
sible to  another  on  the  score  of  contract  or 
fiduciary  relation,  and  not  including  a  claim 
for  damages  for  tort 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  {{  1796-1802;  Dec. 
Dig.  iS=>845. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Account] 

7.  Statutes  €=>1  20— Subject  and  Title. 

If  Jjaws  1909,  c.  128,  {  2,  prohibiting  ac- 
tion against  a  city  to  enforce  collection  of  a 
claim,  unless  it  has  been  presented  to  the  coun- 
cil, be  interpreted  as  referring  to  anything  but 
the  "accounts"  covered  by  section  1,  it  would, 
in  contravention  of  Const  art  3,  §  21,  be  out- 
side the  title  "An  act  relating  to  accounts" 
against  dties. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §§  168-172 ;   Dec.  Dig.  <S=>120.] 

Appeal  from  Circuit  Court,  Beadle  County ; 
Alva  E.  Taylor,  Judge. 

Action  by  the  Haley  ft  Lang  Company 
against  the  City  of  Huron.  From  an  ad- 
verse judgment  and  order,  plaintiff  appeals. 
Reversed  and  remanded  for  new  triaL 

A.  W.  Wllmarth,  of  Huron,  for  appellant 
A.  K.  Gardner  and  I.  A.  Churchill,  both  of 
Huron,  for  respondent. 
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6ATBS,  J.  This  to  an  action  for  damages 
to  a  stock  of  merchandise  in  the  basement  of 
plaintiff's  building,  situated  at  the  corner  of 
Iowa  street  and  First  street,  in  the  city  of 
Huron,  caused  by  the  flooding  of  the  base- 
ment by  the  backwater  from  a  certain  8-lnch 
sanitary  sewer.  There  was  a  trial  by  Jury, 
which  returned  a  verdict  for  the  city.  From 
the  judgment  and  an  order  denying  a  new 
trial,  the  plaintiff  appeals. 

It  is  the  theory  of  plaintiff  that  the  proxi- 
mate cause  of  the  damage  was  the  negli- 
gence of  the  dty  in  connecting  tills  sani- 
tary sewer  with  a  surface  drain  on  B^rst 
street;  that  the  8-inch  sewer  was  not  in- 
tended as  a  storm  water  sewer;  tliat  there 
was  a  10-inch  storm  water  sewer  on  said 
street  with  which  the  surface  drain  should 
have  been  connected;  and  that  plaintiff's 
manager  had,  several  times,  protested  to 
the  dty  oflScials  against  the  continuance  of 
such  connection. 

It  is  the  theory  of  the  defendant  that  the 
damage  was  the  result  of  the  contributory 
negligence  of  plaintiff  in  not  installing  an 
automatic  valve  In  the  outlet  from  its  build- 
ing to  the  sewer  instead  of  the  hand  or  gate 
valve  so  installed,  and  in  not  closing  such 
hand  valve,  and  that  the  backwater  in  the 
basement  was  caused  by  an  unusual  rainfitlL 
The  important  difference  between  the  par- 
ties center  around  the  instructions  to  the 
jury.  The  paragraphs  of  the  instructions 
excepted  to  by  plaintiff  are  as  follows: 

No.  VI.  "1  charge  you  that  if  yon  find  that 
the  plaintiff  voluntarily  bnilt  Its  sewer  from 
the  basement  to  the  city  public  sewer,  and  had 
knowledge  that  the  sewer  was  not  of  sufficient 
capacity  to  carry  off  the  surface  water  and  sew- 
age which  sometimes  collected  there  or  might 
reasonably  be  expected  to  be  discharged  into 
the  sewer  at  that  point,  or  if,  after  learning 
that  such  sewer  is  not  oi  sufficient  capacity  to 
carry  off  such  surface  water  and  sewage,  the 
plaintiff  shall  fail  to  take  reasonable  precau- 
tions to  protect  its  property  from  injury,  then, 
in  either  case,  the  plaintiff  would  be  guilty  of 
contributory  negligence  and   cannot  recover." 

No.  VII.  "Contributory  negligence  la  such 
negligence  on  the  iKU't  of  plaintiff  as  helped 
to  produce  the  injuries  complained  of;  and  if 
the  jury  find,  from  a  preponderance  of  all  the 
evidence  in  this  case,  plaintiff  was  guilty  of  any 
negligence  that  helped  to  bring  about  or  pro- 
duce the  injuries  complained  of,  then,  in  that 
case,  the  plaintiff  cannot  recover  in  this  action." 

[1-5]  It  seems  to  us,  from  a  careful  con- 
sideration of  the  evidence,  that  these  in- 
structions were  erroneous.  The  evidence  In 
tliis  case  shows  that  the  8-incb  sewer  be- 
gins in  the  street  at  plaintiCTs  comer  and 
extends  2  blocks  into  a  33-lnch  trunk  sew- 
er. It  has  no  cross  street  connections  and 
has  only  2  manholes.  It  was  not  designed 
as  a  storm  water  or  surface  sewer.  We  be- 
lieve that  the  city  was  negligent  In  making 
the  connection  between  the  surface  drain 
and  the  sanitary  sewer.  In  adding  to  the 
burden  of  the  sewer  something  entirely  un- 
planned and  unexpected  by  the  engineer  who 
devised  the  system,  the  city  did  so  at  its 
risk  of  liability  for  damage.    If,  in  spite  of 


tlie  unusual  rainfall,  the  www  would  have 
been  adequate  to  carry  off  th«  water,  ex- 
cept for  the  connection  above  described,  then 
the  negligence  of  the  dty  was  the  proximate 
cause  of  the  injury,  and  the  dty  was  liable 
for  damages.  If  the  damage  was  due  to  the 
unusual  rainfall  and  not  to  the  above^e- 
Bcribed  connection,  then  the  dty  was  not  lia- 
ble; it  not  being  shown  that  the  system  in- 
stalled was  Inadequate.  Wm.  Tackaberry 
Co.  v.  Simmons  Warehouse  Co.  (Iowa)  152 
N.  W.  779.  If  the  damage  was  proximately 
doe  to  the  nnusoal  rainfall  but  was  aided  by 
the  connection  above  described,  then  the 
dty  was  liable  for  the  portion  of  the  dam- 
age contributed  by  its  negligence  in  making 
such  connection.  Under  either  theory,  we 
do  not  think  the  failure  of  the  plaintiff  to 
install  an  automatic  valve  or  to  close  the 
hand  valve  is  important  Its  failure  to  do 
so  would  prevent  it  from  recovery  of  dam- 
ages due  to  unusual  rainfall,  bat  should 
have  no  bearing  upon  the  liability  of  tho 
dty  for  misusing  Its  sanitary  sewer.  The 
instructions,  as  given,  practically  charged 
the  Jury  that  plaintiff  was  guilty  of  con- 
tributory negligence.  They  did  not  correct- 
ly call  to  the  attention  of  the  Jury  the  rela- 
tion of  this  unauthorized  connection  with, 
the  8-inch  sewer  to  the  cause  of  the  dam- 
age. Because  of  these  instructions,  which 
were  clearly  prejudicial  to  appellant,  the 
Judgment  end  order  appealed  from  must  be 
reversed. 

The  court  erred  in  excluding  certain  evi- 
dence as  to  the  purpose  for  which  the  8-Inch 
sewer  was  installed  and  in  refusing  certain 
testimony  tending  to  show  that  the  connec- 
tion between  the  surface  drain  and  that  sew- 
er was  temporary,  and  in  refusing  certain 
testimony  tending  to  show  the  existence  of 
a  storm'  water  sewer  on  Iowa  street  Wheth- 
er such  rulings  were  prejudicial,  in  view  of 
the  fact  that  these  matters  appeared  later 
from  the  evidence,  we  need  not  determine,  as 
the  Judgment  must  be  reversed  on  otber 
grounds,  but  npon  a  new  trial,  such  testi- 
mony should  be  admitted. 

[8,  7]  The  court  also  erred  in  exdnding  evi- 
dence as  to  damages  in  excess  of  those  pre- 
sented in  the  claim  filed  with  the  dty  audi- 
tor. The  only  statutes  called  to  our  atten- 
tion in  this  behalf  are  chapter  90,  Laws  ISOT, 
and  chapter  128,  Laws  1009.  The  former 
does  not  purport  to  cover  claims  of  this  char- 
acter. Chapter  128,  Laws  1909,  by  its  title, 
refers  to  accounts.  While  the  terms  of  sec- 
tion 2  of  that  act  might  be  broad  enough  to 
cover  the  present  claim,  it  ia  certain  tliat 
the  provisions  of  section  1  have  no  applica- 
tion thereto.  The  definition  of  "account,"  as 
given  in  1  Cyc.  362.  is: 

"While  it  is  said  that  the  term  has  no  very 
clearly  defined  legal  meaning,  the  prinuoy  idea 
of  account,  computatio,  is  some  matter  of  debt 
and  credit,  and  it  implies  that  one  is  respon- 
sible to  another  on  the  score  either  of  contract 
or  of  some  fiduciary  relation  of  a  public  or 
private  nature,  created  hy  law  or  otherwise." 
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TJUb  deflpition  would  not  Inehide  a  claim 
for  damages  arising  In  tort 

An  interpretation  of  section  2,  as  claimed 
by  respondent,  would  bring  its  terms  outside 
tlie  tiUe  of  tbe  act.  Article  3,  §  21,  Const 
We  think  the  Legislature  intended  section  2 
to  refer  only  to  the  accounts  covered  by  sec- 
ti<m  1. 

The  jndgment  and  order  appealed  from 
are  reversed,  and  tbe  cause  remanded  for  a 
new  trlaL 


OLSON  V.  KIRK  et  aL    (No.  3670.)  t 

(Supreme  Coort  of   South  Dakota.     July  24, 

1915.) 

PcBLio  Lards  «=>108  —  United  States 
Lards— PATKRT8—G0U.ATEBAI.  Attack. 
A  decisicm  of  the  Secretary  of  the  Interior, 
on  appeal  from  the  Land  Office,  that  a  prior 
placer  entry  on  government  land  open  to  entry 
was  invalid  In  so  far  aa  it  conflicted  with  a  sab- 
sequent  homestead  entry,  because  the  land  was 
not  mineral  in  character,  and  directing  tlie  is- 
suance of  a  patent  to  the  homestead  claimant, 
is  a  jndicial  determination  of  an  isane  within 
the  Jurisdiction  of  a  quasi  Judicial  body,  and 
the  patent  cannot  I>e  collaterally  attacked,  in 
an  action  by  the  homestead  claimant  to  recover 
I)088e8Bion  from  the  owners  of  tbe  placer  claim. 
(Ed.  Note.— For  other  cases,  see  Public  Lands, 
Ont  Dig.  H  301, 806;  De&  Dig.  «s»10e.] 

Appeal  from  Circuit  Court,  Custer  County ; 
Levi  McGee,  Judge. 

Action  by  Hans  Olson  against  Frank  L. 
Kirk  and  others.  Judgment  for  plaintiff,  and 
defendants  ai>peal.    AflSrmed. 

Ed.  L.  Grantham  and  C.  C.  Croal,  botb  Ot 
Al>erdeen,  for  appeUanta  Wilson  ft  Wilson, 
of  Hot  Springs,  for  respondent 

GATES,  J.  In  the  N.  )i  of  tbe  N.  W.  % 
oit  sectibn  8,  township  4  S.,  range  4  B.,  B. 
H.  M.,  is  a  tract  of  land  described  by  metes 
and  bounds,  containing  19  and  a  fraction 
acres,  comprising  a  portion  of  the  Kiik  iriac- 
er  claim.  The  entire  80-acre  tract  is  covered, 
with  other  land,  by  a  government  patent  to 
one  Bostrom,  issued  May  26,  1911,  under 
Boetrom's  homestead  entry.  The  plaintiff  is 
Bostrom's  grantee.  The  defendants  are  the 
owners  of  tbe  Kirk  placer  claim.  The  de- 
fendants have  been  In  possession,  to  tbe  ex- 
clusion of  the  plaintiff  and  his  grantor,  since 
1894,  of  the  19-acre  tract  Plaintiff  relies 
upon  tbe  patent  and  demands  possession. 
Defmdants  rely  upon  the  location,  entry,  and 
the  reoelTer's  receipt  for  the  purchase  of 
the  Kirk  placer  claim.  This  claim  was  lo- 
cated in  1894.  In  February,  1002,  the  Kirks 
made  final  proof  and  made  full  payment  for 
their  placer  claim  and  obtained  a  recetver's 
receipt  In  July,  1902,  Bostrom  made  home- 
stead entry  upon  tlils  80-acre  tract  and  other 
lands.  The  rights  of  the  parties  have  been 
tbe  subject  of  consideration  by  the  local  land 
office,  by  the  Commissioner  of  the  General 
Land  OfDce,  and  by  the  Secretary  of  the 
Interior  a  number  of  times.     A  review  of 


these  proceedings  would  not  be  helpful  to  a 
detenulnation  of  this  case.  Suffice  it  to  say 
that  in  June,  1907,  the  Honorable  Secretary 
of  the  Interior  made  a  determination  which 
is,  in  part,  as  follows: 

"The  homestead  entry  was  wrongfully  al- 
lowed, as  to  the  conflict  with  the  pnor  placer 
entry;  but  inasmuch  as  it  has  been  shown  that 
the  land  in  the  40-acre  subdivision,  in  which 
the  conflict  exists,  is  not  mineral  in  character, 
the  placer  entry  will  be  canceled  to  tbe  extent 
of  the  conflict  and  the  homestead  entry  may  be 
permitted  to  stand  with  respect  thereto,_  so  far 
as  the  goremment  is  concerned,  provided  no 
Interreniug  rights  have  attached." 

Pursuant  thereto  a  segregation  surv^  ot 
the  Kirk  placer  claim  was  made,  and,  under 
date  of  March  24,  1910,  the  Commissioner  of 
the  General  Land  Office  made  an  order  can- 
celing the  Kirk  placer  dalm  to  the  extent  of 
its  conflict  with  the  Bostrom  homestead  en- 
try. On  May  25,  1911,  patent  was  issued  to 
Bostrom.  Hie  case  was  tried  before  the 
court  withoot  a  Jmy  and  resulted  in  findings, 
conclusions,  and  Judgment  favorable  to  plaln- 
tifl.  From  the  Judgment  and  order  denying 
a  new  trial,  defendants  have  aiH;>ealed. 

It  is  claimed  tliat  at  the  time  of  the  home- 
stead entry,  the  land  in  question  was  segre- 
gated from  the  public  domain  by  reason  of 
the  location  and  entry  of  the  Kirk  placer 
claim;  that  one  of  the  placer  claimants, 
Elisha  S.  Kirk,  never  bad  notice  of  the  pro- 
ceedings by  which  the  placer  claim  was  can- 
celed and  the  patent  authorized;  and  tliat 
tbe  plaintiff  is  not  a  purchaser  in  good  faith, 
he  having  been  a  witness  in  the  proceedings 
l)efore  the  local  land  office  and  having  had 
knowledge  tliat  defendants  claimed  the  19- 
acre  tract  and  that  Bostrom  never  had  been 
in  possession  thereof.  Whatever  may  be  the 
merits  of  these  contentions.  If  made  before 
the  patent  to  the  homeptead  had  l>een  issued, 
or  if  made  in  a  direct  attadc  upon  the  pat- 
ent It  is  clear  to  us  that  they  cannot  be 
successfully  maintained  in  this  action  be- 
cause of  the  issuance  of  the  patent  for  the 
homestead.  The  principles  involved  were  so 
carefully  investigated  and  the  authorities 
considered  In  King  v.  McAndrews,  50  C.  C. 
A.  29,  111  Fed.  860,  that  we  adopt  the  fol- 
lowing language  of  the  opinion  in  that  case 
as  the  reasons  for  our  conclusions,  viz.: 

"Tlie  Land  Department  of  the  United  States, 
including  in  that  term  the  Secretary  of  the  In- 
terior, the  Oommissioner  of  the  General  Land 
Office,  and  their  subordinate  officers,  constitutes 
a  special  tribnnal,  vested  with  judicial  power 
to  hear  and  determine  the  claims  of  all  parties 
to  the  pnbUc  lands  which  it  is  authorized  to  dis- 
pose of,  and  with  power  to  execute  its  judg- 
ments by  conveyances  to  the  parties  entitled  to 
them.  9  Stat  396,  c.  108,  j  3  (Rev.  St.  {  441 
[U.  S.  Comp.  St  1913,  I  681]);  5  Stat  107. 
c.  352,  g  1  (Rev.  St  §  453  [U.  S.  Oomp.  St 
1913,  {  609]).  A  patent  of  land  within  its  ju- 
risdiction, issued  by  tbe  Land  Department  la 
the  judgment  of  that  tribunal,  and  a  conveyance 
of  the  legal  title  to  tbe  land  to  the  patentee  in 
execution  of  the  judgment.  When  such  a  patent 
to  land  within  tbe  jurisdiction  of  tbe  depart- 
ment is  issued,  it  is,  like  the  judgments  of  other 
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judicial  tribnnalB,  impervloas  to  ccdlateral  at- 
tack. The  test  of  the  jnrisdiction  of  this  tri- 
bunal is  the  true  answer  to  the  question:  Had 
the  department  the  power  to  hear  and  deter- 
mine the  claims  of  the  applicants  of  the  land 
and  to  dispose  of  it  in  accordance  with  its  de- 
cision? If  that  question  can  be  answered  in 
the  affirmative,  the  I^and  Department  had  ju- 
risdiction of  the  case,  and  the  patent  which 
evidences  its  decision  conveys  the  legal  title, 
and  is  impervious  to  collateral  attack.  If  it 
must  be  answered  in  the  negative,  then  its  con- 
veyance is  void,  and  is  as  vulnerable  in  a  col- 
lateral action  at  law  as  in  a  direct  proceeding 
In  equity  to  avoid  it.  Land  the  title  to  which 
has  passed  from  the  United  States  before  the 
claim  on  which  the  patent  is  based  was  initi- 
ated, land  reserved  from  sale  and  dispoBition 
for  military  or  other  like  purpoaes,  land  re- 
served by  a  claim  under  a  Mexican  or  Spanish 
grant  sub  judice,  and  land  for  the  disposition 
of  which  Congress  has  made  no  provision,  is  not 
intrusted  to  the  diB|poBition  of  the  Land  De- 
partment, is  not  within  its  jurisdiction,  and 
hence  its  patents  for  such  land  are  void  on  their 
face,  and  may  be  collaterally  attacked  in  an 
action  at  law  [citing  cases].  Bnt  land  which, 
the  department  is  vested  with  the  power  and 
charged  with  the  duty  to  hear  and  decide  the 
claims  of  applicants  for,  and  to  dispose  of  in 
accordance  with  its  decision,  is  within  its  ju- 
risdiction, and  its  patent  of  such  land  conveys 
the  legal  title  to  it,  and  is  impervious  to  col- 
lateral attack,  whether  its  decision  is  right  or 
wrong  [citing  cases].  In  the  case  last  cited 
[Barden  v.  Railroad  Co.,  164  tJ.  S.  288,  327, 

14  Sup.  Ct  1030,  1038  (38  L.  Ed.  992)]  the 
Supreme  Ck>art  said :  'It  is  the  establiedied  doc- 
trine, expressed  in  numerous  decisions  of  this 
court,  that  wherever  Congress  has  provided  for 
the  dispoeition  of  any  portion  of  the  public 
lands,  of  a  particular  character,  and  authorizes 
the  officers  of  the  Land  I>epartment  to  issue  a 
patent  for  such  land  upon  ascertainment  of  cer- 
tain facts,  that  department  has  jurisdiction  to 
inqudre  into  and  determine  as  to  the  existence 
of  such  facts,  and,  in  the  absence  of  fraud,  im- 
position, or  mistake,  its  determination  is  con- 
clusive against  collateral  attack.'  The  test  of 
jnrisdiction  is  not  right  decision,  but  the  right 
to  enter  upon  the  inquiry  and  to  make  some  de- 
cision. Foltz  T.  Railroad  Co.,  60  Fed.  316,  318, 
8  C.  a  A.  635,  637.  19  U.  S.  App.  576,  581; 
TJ.  8.  V.  Winona  &  St  P.  R.  Co.,  67  Fed.  959, 

15  0.  C.  A.  107,  32  U.  S.  App.  2^.  Hence  a 
patent  evidencing  an  erroneous  decision  of  a 
question  of  law  or  a  mistaken  determination  of 
an  issue  of  fact,  which  the  department  was  vest- 
ed with  the  power,  and  charged  with  the  duty, 
to  decide,  is  as  impervious  to  collateral  attadc 
as  one  which  is  the  result  of  correct  conclusions. 
The  remedy  for  an  error  of  law  in  the  action 
of  the  department  regarding  the  title  to  land 
intrusted  to  its  disposition  is  by  a  dlr^t  pro- 
ceeding by  a  bill  in  equity  to  correct  it  [citing 
cases}.  The  aggrieved  party  has  a  like  remedy 
for  the  wrongful  issue  of  a  patent  upon  a  mis- 
apprehension of  the  facts,  which  is  induced  by 
fraud  or  gross  mistake  [citing  cases].  These 
established  principles  have  been  restated  and 
these  authorities  have  been  again  cited  because 
they  control  the  disposition  of  the  case  in  hand, 
and  because  counsel  for  the  defendants  seem  to 
be  impres.sed  with  the  view  that  every  decision 
by  the  Ijand  Department  of  the  many  grave  and 
complicated  issues  which  condition  the  ri^tful 
issue  of  a  patent  is  a  mere  ministerial  act,  oi>en 
to  collateral  attack  for  every  error  of  law  into 
wbidi  the  officers  of  that  department  may  fall, 
in  every  action  at  law  in  which  the  title  under 
the  patent  is  involved.  [King  v.  McAndrews 
(C.  C.)l  104  Fed.  432.  Such  is  not  the  law. 
The  decisions  of  that  department  are  judicial 
acts.    The  patents  it  issues  are  judgments  of  a 


quaai   judicial   tribunal.     In   cases   within  its 

jurisdiction,  they  are  presumptively  right,  and 
as  impervious  to  collateral  attack  for  errors  of 
law  or  for  mistakp.";  of  fact  as  the  judgments  of 
the  courts,  and  all  cases  are  within  the  juris- 
diction of  this  department  in  which  Cbngress 
has  intrusted  to  it  the  determination  of  the 
rights  of  the  claimants,  and  the  disposition  of 
the  land  in  accordance  with  its  deci&ion.  The 
real  questicm  in  this  case,  therefore,  is:  Was 
the  determination  of  the  rights  of  the  daimants 
to  the  land  here  in  controversy,  and  the  issue 
of  a  patent  to  it  in  consonance  with  that  deci- 
sioUj  intrusted  to  this  department?  The  con- 
tention of  the  coDJisel  for  the  defendants  is  that 
it  was  not,  because  the  land  was  within  the 
limits  of  an  incorporated  city  when  it  was  first 
entered  as  a  homestead  by  ue  patentee." 

In  the  present  case,  the  title  to  the  19-acre 
tract  had  not  passed  from  the  United  States. 
The  Land  Department  was  clearly  Intrusted 
with  the  decision  of  the  relative  rights  of 
the  parties,  and  its  decision  may  not  be  in- 
quired into  in  this  action. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed. 

WHITING,  X    I  concur  to  result 


SCOTT  y.  HANTZ,  Sheriff  of  Butte  Ciomity. 
(No,  3704.) 

(Supreme  Court  of  South  Dakota.     July  24, 
1915.) 

1.  Seebiffb  AiTD  Constables  «=»113— Con- 
version—Attachkent — Second  Noticb  or 
Levy— Effect. 

Where  a  sheriff  levied  on  floods,  and  the  at- 
tachment was  vacated,  and  a  new  action  im- 
mediately begun  against  the  debtor,  in  which 
another  attachment  was  issued,  and  a  notice 
of  levy  served  on  the  debtor,  the  sheriff  having 
retained  possession,  the  fact  that  a  purchaser 
of  the  attached  goods  from  the  debtor,  who  did 
not  secure  title  until  after  they  were  in  the 
possession  of  the  sheriff,  could  not  sue 'the  sher- 
iff for  conversion  of  the  goods  for  having  kept 
possession  under  the  second  attachment,  since, 
when  the  first  levy  was  made,  the  debtor  owned 
the  property,  and  the  sheriff's  possession,  se- 
cured by  attachment  against  hiin,  was  legal, 
while  serving  notice  o£  levy  on  the  debtor  under 
the  second  attachment  was  no  conversion. 

[E}d.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  H  186-191;  Dec.  Dig. 
<8s»113.1 

2.  FBAT7DUIENT  CONYXTANCES  4S9l43— GBED- 

rroa's  Riohtb  —  Chanob  of  Posbessioh— 

Under  Civ.  Code,  {  2369,  providing  that, 
unless  delivery  and  continued  change  of  pos- 
session follow  a  transfer  of  personal  property, 
it  is  conclusively  presumed  to  be  fraudulent 
and  void  against  the  creditors  of  the  one  mak- 
ing the  transfer,  where  a  tenant  sold  furniture 
on  the  leased  premises  to  his  landlord,  remain- 
ing in  possession  thereof,  such  sale  was  void  as 
against  the  tenant's  creditor  giving  the  land- 
lord no  title  which  would  support  trover  against 
an  officer  for  the  conversion  of  such  farniture 
by  an  attachment  against  the  tenant. 

[EM.  Note.— For  other  cases,  see  SVandolent 
Conveyances,  Cent  Dig.  Si  423,  480;  Dec.  Dig. 
<S=»143.] 

3.  Srebiffs  and  Conbtabixs  ®=>113 — C^n- 
VEBSioN — Attachment. 

Where  there  was  a  sale  of  furniture,  in- 
valid as  against  creditors  for  lack  of  delivery 
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and  change  of  posgesslon,  and  which  the  seller 
disputed,  such  sale  being  ratified  later  by  him, 
and  the  sheriff,  who  had  attached  the  furniture 
as  the  seller's  property  prior  to  the  ratifica- 
tion, up(n>  dissolution  of  the  attachment  by 
dismissal  of  the  action  did  not  return  the  prop- 
erty  to  the  seller,  but  held  it  under  a  second 
levy  in  another  action  immediately  begun,  al- 
though the  sheriff  should  have  returned  the 
property,  he  was  not  liable  to  the  buyer  as  for 
conyension,  since  the  buyer's  title  by  ratifica- 
tion rested  on  the  original  sale,  which  was  void, 
as  against  the  attaching  creditor  and  hence  the 
sheriff. 

[£d.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Q4g.  {§  186-191;  Dec.  Dig. 
<8=»11S.] 

Appeal  from  Olicnit  Court,  Butte  County ; 
James  McNenny,  Judge. 

Action  by  J.  W.  Scott  against  H.  C.  Hants. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

J.  M.  Armstrong,  of  Bellefourche,  for  ap- 
pellant Benedict  &  Wall,  of  Bellefourche, 
for  appellee. 

SMITH,  J.  Plaintiff  brought  an  action  in 
Justice's  court  for  the  alleged  conTersion  of 
certain  personal  property,  consiEtlng  of 
household  goods.  The  defendant  for  answer 
alleges  that  he  was  sheriff  of  Butte  county; 
that  a  warrant  of  attachment  was  duly  is- 
sued out  of  a  Justice's  court  of  Butte  county, 
in  an  action  wherein  Smiley  Gay  Hardware 
Company  was  plaintiff  and  one  T.  A.  Wright 
was  defendant  and  that,  under  and  by  virtue 
ot  said  warrant  of  attachment,  be  levied  up- 
on, and  took  into  bis  possession,  and  from 
the  possession  of  the  defendant  T.  A.  Wright 
the  property  described  in  the  complaint; 
that  the  property  so  seized  and  levied  upon 
was  the  property  of  said  Wright  Defend- 
ant also  alleges  on  information  and  belief 
tbat  plaintiff  claims  to  be  owner  of  said 
property  by  virtue  of  a  pretended  purchase 
from  T.  A.  Wright;  that  said  purchase,  If 
made,  was  fraudulent  and  void,  under  sec- 
tion 2369  of  the  ClvU  Code.  The  action  was 
tried  on  April  18,  1914,  and  resulted  in  a 
Judgment  for  defendant  Plaintiff  thereuimn 
prepared  a  statement  of  the  case  on  appeal, 
under  the  provisions  of  section  100  of  the 
Justice's  Code,  alleging  insufficiency  of  the 
evidence  as  the  grounds  upon  which  he  would 
rely  upon  the  appeal.  The  circuit  court  af- 
firmed the  Judgment  of  the  Justice's  court 
and  plaintiff  brings  the  action  to  this  court 
for  review,  upon  the  statement  of  the  case 
as  settled  in  the  Justice's  court  The  prac- 
tice in  such  cases  is  settled  by  the  decisions 
of  tills  court  in  Halvorsen  v.  Myren,  23  S.  D. 
263,  121  N.  W.  782,  and  Mann  v.  Hvammen. 
32  S.  D.  596,  144  N.  W.  130. 
,  The  Judge  of  the  circuit  court  filed  his  de- 
cision in  writing,  in  which  he  discussed  cer- 
tain propositions  of  law  raised  by  appellant. 
Several  points  involved  in  this  discussion  are 
attempted  to  be  assigned  as  error.  The  only 
assignment  reviewable  on  this  appeal  is  that 


contained  in  the  fltatement  of  the  case  in  the 
Justice's  court  as  ground  of  error  to  be  re- 
lied upon  on  appeal.  The  assignment  is  that 
the  court  erred  in  dismissing  plaintiff's  ac- 
tion and  entering  Judgment  for  defendant, 
for  the  reason  that  the  evidence  U  insuffi- 
cient to  support  the  Judgment,  and  tltat  the 
Judgment  is  against  law.  In  support  of  this 
assignment,  appellant  cites  the  court  to  all 
the  evidence  adduced  on  the  trial,  and  con- 
tained in  the  statement  of  the  case,  and  al- 
leges tiiat  Judgment  should  have  been  ren- 
dered for  plaintiff,  and  that  there  was  no 
evidence  to  sustain  the  finding  and  Judgment 
of  the  court. 

The  evidence  conclusively  shows  that  the 
property  had  belonged  to,  and  at  the  time  of 
the  levy  was  In  the  actual  possession  of, 
Wright  the  defendant  in  that  action.  Tlie 
sheriff  levied  upon  and  took  the  property  in- 
to his  possession  on  the  30th  day  of  March, 
1914.  Plaintiff  testified  that  he  purchased 
the  goods  fWm  Wright  on  the  28th  day  of 
March,  1914;  that  he  and  Wright  went  to 
the  house  and  made  a  list  of  the  goods,  and 
that  they  agreed  at  that  time  that  the  goods 
were  to  be  plaintiff's  property  from  the  time 
of  the  signing  of  the  list ;  that  Wright  was 
indebted  to  him  on  a  note  for  $44  and  a 
balance  of  $20  for  rent  due  April  1st,  making 
$64  in  all ;  that  plaintiff  owned  the  house  in 
which  Wright  was  living ;  that  it  was  agreed 
that  Wright  might  continue  to  use  the  fur- 
niture purchased  nntil  the  1st  day  of  April, 
and  on  that  day  should  vacate  the  premises 
and  leave  the  furniture  In  the  house;  that 
he  had  no  knowledge  the  goods  bad  been 
levied  upon  until  Informed  by  Wright ;  that 
he  did  not  notify  the  sheriff  that  he  claimed 
the  goods  before  this  action  was  commenced. 
The  action  in  which  the  attachment  was  is- 
sued was  dismissed  by  plaintiff  on  April  4th, 
for  some  reason  not  appearing  in  the  record, 
and  a  new  action  immediately  begun  against 
Wright  In  which  another  attachment  was  Is- 
sued, and  a  notice  of  levy  served  on  Wright 

[1]  At  the  trial  Scott  testified  that  when 
he  purchased  the  goods  on  March  28th,  he 
agreed  to  loan  Wright  $10,  while  Wright  tes- 
tified that  he  was  to  receive  the  $10  as  part 
of  the  purchase  price  of  the  goods.  This  con- 
troversy was  settled  between  them  after  the 
dismissal  of  the  action  on  April  4th,  and  ap- 
pellant Scott  now  seeks  to  avoid  the  effect 
of  section  2369  of  the  Civil  Code  by  urging 
that  the  sale  was  consummated  at  the  time 
of  the  payment  of  this  $10,  at  which  time 
the  goods  were  in  possession  of  the  sheriff, 
and  not  in  the  possession  of  Wright,  the 
judgment  debtor.  But  this  does  not  aid  the 
plaintiff.  The  conversion.  If  any,  occurred 
on  March  30,  1914  when  the  sheriff  took  pos- 
session of  the  property  under  the  levy.  The 
second  notice  of  levy  did  not  change  the  sta- 
tus of  the  property  or  the  rights  or  obliga- 
tions of  the  parties.     If  the  sale  was  not 
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completed  on  or  prior  to  KEarCb  80th,  plaln- 
tur  was  not  the  owner  of  the  property  at  the 
time  of  the  alleged  converslim.  If  Wrigbt 
owned  the  property  on  Karch  SOtb,  the  levy 
was  Jntrtlfied,  the  sberifTs  possession  was 
legal,  and  It  is  perfectly  clear  that  the  mere 
serving  of  a  notice  of  levy  on  Wright,  under 
the  second  warrant,  did  not  amount  to  a 
second  conversion.  Plaintiff  must  therefore 
rely  upon  a  title  acquired  prior  to  March 
30th,  or  fall  in  the  action. 

[2]  Sectton  2360  of  the  CItU  Code  pro- 
vides: 

"Every  traoafer  of  personal  property  •  •  • 
is  conclusively  presumed,  if  made  by  a  person 
having  at  the  time  the  possession  or  control  of 
the  property,  and  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and 
continued  change  of  possession  of  the  things 
transferred,  to  be  fraudulent  and  therefore  void, 
against  those  who  are  his  creditors  while  he 
remains  in  possession.    •    •    • " 

Section  2371,  G.  C,  declares  that  In  all 
cases  arising  under  section  901,  or  under  the 
provisions  of  this  title,  "except  as  otherwise 
provided  in  section  2369,  the  que&tion  of 
fraudulent  intent  is  one  of  fact  and  not  law." 

It  is  conceded  that  there  was  no  actual 
change  of  possession  of  the  property  at  the 
time  of  the  alleged  sale,  and  It  Is  plain, 
therefore,  that  the  attempted  sale  was  abso- 
lutely void,  as  against  the  attaching  credi- 
tors of  Wright,  and  that  the  plaintiff  acquir- 
ed no  right,  title,  or  Interest  in  the  property 
which  would  entitle  him  to  maintain  an 
action  of  conversion  because  of  the  levy  of 
the  attachment  Conrad  v.  Smith,  2  N.  D. 
408,  51  N.  W.  720;  Shauer  v,  Alterton,  151 
U.  S.  607,  14  Sup.  Ct  442,  38  U  Ed.  286; 
Howard  t.  Dwight,  8  S.  D.  308,  66  N.  W.  935. 

13]  Appellant,  however,  suggests  that  It 
was  the  duty  ot  the  sheriff  to  return  the 
propertj-  to  Wright  upon  the  dissolution  of 
the  attachment  by  a  dismissal  of  the  first  ac- 
tion, and  that  the  second  levy  would  then  have 
been  a  conversion  as  against  himself,  as  own- 
«r  of  the  property.  But,  If  this  duty  be  con- 
ceded. It  does  not  add  anything  to  appellant's 
legal  rights.  Appellant  does  not  claim  that 
there  was  a  second  sale,  but  only  that  the 
first  sale  was  ratified  or  affirmed  after  the 
dissolution  of  the  first  attachment.  If  this 
were  conceded,  appellant's  tittle  would  have 


rested  on  the  sale  of  March  28th,  whlcb  was 
void  as  against  creditors,  whose  rights  were 
represented  by  the  sheriff  under  the  writ  of 
attachment.  The  sale,  U  ratified  any  time 
after  March  30th,  would  have  been  valid  as 
against  Wright,  but,  as  against  Wright's 
creditors  and  the  sheriff.  It  would  not  become 
valid,  but  would  remain  void  and  of  no  ef- 
fect The  record,  however,  condasively 
shows  that  the  supposed  ratification  did  not 
occur  until  after  the  trial  of  this  action,  and 
after  the  sheriff  had  returned  the  goods  to 
Wright,  on  April  18,  1914.  If  the  sale  was 
incomplete  and  passed  no  title  prior  to  that 
date,  then  the  plaintiff  had  no  interest  in 
the  property  at  the  time  of  the  trial,  and 
could  not  have  maintained  the  action  for 
conversion.  The  alleged  ratification  was 
therefore  wholly  Immaterial. 

For  these  reasons  plaintiff  could  not  main- 
tain his  action  on  either  theory,  and  the 
judgment  of  the  trial  court  must  be  affirmed. 

WHITINO,  J.  I  concur  In  the  resnlt 
reached  by  Judge  SMITH  In  the  foregoing 
opinion,  but  preter  to  place  my  concurrence 
upon  the  following  grounds :  Any  sale  of  goods 
to  Scott,  prior  to  the  selsmre  of  the  goods  by 
defendant,  was  void  as  against  the  attaching 
creditor.  Therefore  the  possession  of  de- 
fendant was  rightful,  because  any  notice  of 
such  void  sale  would  be  a  nullity  and  would 
not  render  such  seizure  a  tort  against  plain- 
tiff. If,  after  such  seizure  by  defendant  a 
valid  sale  to  plaintiff  was  made  (a  fact  mnch 
In  doubt),  plaintiff  could  not  then  recover  of 
the  defendant,  who  was  holding  the  goods  as 
the  goods  of  plalntifll's  vendor,  until  plaintiff 
had  advised  defendant  of  his  ownership  of 
such  goods  and  demanded  possession  thereof. 
This  is  especially  true  because  of  the  fact 
that  the  second  actim  against  Wright  was 
commenced,  and  the  notice  of  levy  therein 
given,  before  the  first  action  was  dismissed. 
There  was  therefore  no  time  wherein  defend- 
ant was  not,  as  between  himself  and  Wright, 
rightfully  in  possession  of  the  goods.  Cer- 
tainly defendant  could  not  be  held  to  have 
wrongfully  converted  these  goods  because 
they  had  become  the  property  of  some  third 
person,  until  he  was  notified  of  such  change 
of  ownership. 


Digitized  by 


Google 


&D.) 


STATE  v.  HEBBKLEm 


897 


STATE  ex  reL  THEUREK  v.  HEBERLEIN, 
Mayor,  et  aL    (No.  8818.) 

(Supreme  Court  of  South  Dakota.    Aug.  7. 
IMS.) 

MuNiciPAi.   CoapoBATioNs  ^=>12  — Ohabtkh 

Election — Ballot— Fobm. 

Pol.  Code,  §  1170,  as  amended  by  chapter 
125,  Law's  19l3,  provides  that  any  city  under 
commission  may  become  incorporated  under  the 
general  law  whenever  one-eighth  of  the  legal 
voters  shall  petition  the  mayor  or  council  to 
submit  the  question,  and  that  it  shall  be  the 
duty  of  the  mayor  and  the  council  to  submit 
the  question  within  30  days.  Section  1172 
provideB  that  the  ballots  shall  be  in  the  follow- 
ing form :  "For  city  organization  under  gen- 
eral law"  or  "against  city  organization  under 
general  law."  A  ballot  at  a  si>ecial  election  to 
determine  whether  the  city  should  be  incorpo- 
rated was  in  the  form  of  a  question  as  to 
whether  the  city  should  be  incorporated  under 
PoL  Code,  c.  14,  art  1.  as  amended  by  chap- 
ter 12B  of  the  Laws  of  1913,  and  was  to  be 
answered  "Yea"  or  "No."  Held  that,  tho 
statute  being  mandatory,  the  form  in  which  the 
qneKtion  was  submitted  was  insufScient  and 
vitiated  the  vote  talcen. 

fEd.  Note. — For  other  cases,  see  Municipal 
Coiporationa,  Cent  Dig.  ii  22-32;  Dec.  Dig. 
^»12.] 

Gates  and  Whiting,  33.,  dissenting: 

Petition  by  the  State,  on  the  relation  of  E. 
E.  Theurer,  against  W.  3.  Heberlein,  as  May- 
or of  the  City  of  Wesslngton  Springs,  and 
others,  for  a  writ  of  mandamus  to  compel 
the  dty  commission  to  canvass  and  declare 
the  result  of  a  special  election.    Writ  denied. 

Null  &  Royhl,  of  Huron,  for  plaintiff.  Al- 
den  Cutler,  of  Wesslngton  Springs,  and  Gam- 
ble, Wagner  &  Danforth,  of  Slouz  Falls,  for 
defendants. 


POLLEI,  J.  On  the  20th  day  of  April, 
1915,  the  city  of  Wesslngton  Springs,  a  city 
existing  under  the  commission  form  of  gov- 
ernment, pursuant  to  a  resolution  and  notice 
to  that  efiect,  held  a  special  election  to  deter- 
mine whether  or  not  the  dty  would  incorpo- 
rate under  the  general  law  of  the  state  for  the 
Incorporation  of  cities.  At  such  election,  a 
large  majority  of  those  voting  voted  in  the 
affirmative,  but  the  dty  commission  declared 
said  election  to  be  null  and  void,  and  refused 
to  canvass  said  vote  or  to  declare  the  result 
thereof,  for  the  reasons,  as  stated  In  a  reso- 
lution adopted  by  said  commission  on  the  23d 
day  of  April,  1915: 

•That,  owing  to  improper  election  notice  and 
illegal  form  of  ballot,  the  election  with  ref- 
erence to  change  of  dty  government  be  declared 
null  and  void." 

Thereupon  the  relator  petitioned  this  court 
for  a  writ  of  mandamus  directing  the  said 
city  commission  to  canvass  and  declare  the  re- 
sult of  said  spedal  election,  and,  in  case  they 
found  a  majority  of  the  voters  at  said  elec- 
tion had  voted  In  the  affirmative,  to  call  a 
8i>edal  election  for  the  purpose  of  electing 
city  aldermen  and  dty  officers  for  said  city  to 
serve  until  the  next  annual  election.    Section 


1170,  Pol.  Code,  as  amended  by  chapter  125, 
Laws  1913,  reads  as  follows: 

"Any  city  now  existing  In  this  state  under  a 
special  charter,  or  incorporated  as  a  dty  un- 
der commission,  may  become  incorporated  under 
this  article  in  the  manner  following :  Whenever 
one-eighth  of  the  legal  voters  of  such  city  voting 
at  the  last  preceding  municipal  election  shall 
petition  the  mayor  and  council  thereof  to  sub- 
mit the  question  as  to  whether  such  dty  shall 
become  incorporated  under  this  article  to  a 
vote  of  the  electors  of  such  dty,  it  diall  be 
the  duty  of  such  ma.vor  and  council  to  submit 
such  question  accordingly,  within  thirty  (30) 
days  after  the  filing  of  such  petition,  and  to 
appoint  a  time  and  place  or  places  at  which 
such  vote  may  be  taken,  and  to  designate  the 
persons  who  shall  act  as  judges  at  such  election; 
nut  such  question  shall  not  be  submitted  oftener 
than  once  in  each  year." 

And  stectlon  1172  reads  as  follows: 
"The  ballots  to  be  used  at  such  election  shall 
be  in  the  following  form:  'For  city  organization 
under  general  law,'  or  'against  city  organiza- 
tion under  general  law.'  The  judges  of  such 
election  shall  make  returns  •  •  •  and  cause 
the  result  of  such  canvass  to  be  entered  upon 
the  records  of  such  city.  If  a  majority  of  the 
votes  cast  at  such  election  shall  be  for  dty 
organization  under  general  law,  such  dty  sbau 
thenceforth  be  deemed  to  be  organized  under 
this  article;  and  the  dty  officers  then  in  office 
shall  thereuipon  exerdse  the  powers  conferred 
upon  like  officers  in  this  article  until  thdr  suc- 
cessors shall  be  elected  and  qualified." 

The  ballot  used  at  said  election  was  in  the 
following  form: 

D  ^ES  "ShaU  the  dty  of  Wesslngton 
Springs,  South  Dakota,  be  incorpo- 
rated under  article  1  oi  chapter  14, 
of   the   Revised   Code   of  1003,    as 

n  NO  amended  by  chapter  125  of  the  Ses- 
sion Laws  of  1913,  of  the  state  of 
South  Dakota?" 

The  question,  then,  to  be  determined  is: 
Was  the  form  of  the  ballot  used  a  substan- 
tial compliance  with  the  form  required  by 
the  provisions  of  section  1172? 

It  is  contended  by  defendants  that,  under 
the  principles  announced  by  this  court  in 
Tuntland  v.  Noble,  80  S.  D.  145,  188  N.  W. 
291,  Ann.  Cas.  1916A,  1004,  the  failure  to 
comply  with  the  provisions  of  the  statute  in 
the  wording  of  the  ballots  was  a  failure  to 
comply  with  a  mandatory  provision  of  such 
statute  and  rendered  such  election  void ;  that 
where  there  is  no  express  provision  of  the 
statute  declaring  that  the  election  shall  be 
void,  provided  the  ballots  are  not  In  the  prop- 
er form  prescribed  by  the  statute,  then  the 
tests  whether  such  statute  is  mandatory  or 
not  are  those  quoted  by  us,  with  approval,  in 
Tuntland  v.  Noble,  supra: 

"If  a  statute  simply  provides  that  certain 
things  shall  be  done  within  a  particular  time 
or  in  a  particular  manner,  and  does  not  de- 
dare  that  their  performance  shall  be  essential 
to  the  validity  of  an  election,  they  teill  ie  re- 
garded at  mandatory  if  they  affect  the  merit* 
of  the  election,  and  aa  directory  only  if  they 
do  not  affect  it»  merita." 

Q'ested  by  this  rule,  can  it  fairly  be  said 

that  the  form  in  which  the  question  was  sub- 
mitted at  said  special  eledion  was  such  a  de- 
parture from  the  form  prescribed  by  the  stat- 
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ute  that  It  vitiated  the  vote  upon  said  ques- 
tion?  We  think  It  must  be  so  held. 

Where  the  Legislature  requires  an  officer 
to  do  a  particular  act  and  prescribes  the 
manner  in  which  such  act  Is  to  be  performed, 
it  Is  the  duty  of  such  officer  to  perform  said 
act  in  the  manner  so  prescribed;  and  It  Is 
not  for  said  officer,  nor  this  court,  nor  any 
one  else,  to  say  that  the  same  result  can  be 
attained  by  some  other  method.  II  such  were 
the  rule,  then  It  would  be  optional  with  such 
officer  to  follow  the  form  prescribed  by  the 
statute  or  to'  adopt  some  other  that,  in  his 
Judgment,  might  be  more  suitable;  and,  so 
long  as  it  could  be  said  that  the  result  was 
the  same,  the  statutory  requirement  as  to 
form  could  be  wholly  disregarded. 

But  the  defect  in  the  ballot  In  tills  case  is 
not  a  defect  in  form  alone,  but  goes  to  the 
very  substance  of  the  ballot  The  statute 
(section  1172)  provides  for  the  submission  of 
two  separate  and  distinct  questions  with  a 
separate  answer  for  each,  but,  In  this  case, 
the  auditor  submitted  but  a  single  question 
with  two  separate  answers.  This  would  nec- 
essarily lead  to  confusion  and  tend  to  ol>- 
struct  the  voter  in  the  expression  of  his 
choice;  but  the  most  confusing  feature  of 
the  ballot  In  question  (and  it  vitiated  the  no- 
tice of  election  as  well  as  the  ballot)  is  the 
fact  that  it  did  not  submit  the  question  pre- 
scribed by  the  statute  at  all.  The  questions 
prescribed  by  section  1172  are:  "For  city 
organization  under  general  law,"  and 
"against  city  organization  under  general 
law."  The  question  submitted  was:  Shall 
the  city  organize  under  "article  1  of  (diapter 
14  of  the  Revised  Code  of  1903,  as  amended 
by  chapter  125  of  the  Session  Laws  of  1913?" 
Now,  whether  article  1  of  chapter  14,  etc., 
constitutes  the  goieral  law  for  the  incorpora- 
tion of  cities  or  not,  is  a  question  which, 
without  an  examination  of  the  statute,  only 
one  versed  in  the  law  could  answer.  Indeed, 
few  lawyers  could  say,  without  consulting  the 
statute,  that  article  1  of  chapter  14,  as 
amended  by  chapter  125,  Session  Laws  of 
1913,  contains  the  general  law  for  the  Incor- 
poration of  dtles. 

The  election  under  consideration  in  this 
case  is  a  special  election  and  should  be  gov- 
erned by  the  rule  announced  in  Hughes  v. 
HUl,  80  S.  D.  255,  138  N.  W,  290.  It  was 
there  held  that  a  local  option  election  was  a 
special  election,  and  that  the  formality  and 
regularity  of  such  election  must  be  tested  by 
the  terms  of  the  statute  under  which  it  is 
held,  and  that  there  must  be  a  strict  compli- 
ance with  the  special  provisions  of  the  stat- 
ute in  regard  to  the  form  of  the  ballot  used; 
tliat  the  form  of  the  ballot  was  not  one  of  the 
"minor  irregularities"  whidi  would  not  viti- 
ate tlie  election,  but  was  an  essential,  posi- 
tive, and  mandatory  provision  of  the  law 
which  must  be  followed.  In  Tuntland  v. 
Noble,  supra,  this  court  cited,  with  approval, 
the  case  of  Gomez  v.  Tlmon  (Tex.  Civ.  App.) 


128  S.  W.  656,  and,  commenting  on  the  deci- 
sion in  that  case,  said: 

"The  using  of  two  ballots  instead  of  one, 
went  to  an  'essential  elemenl^  of  the  law,  and 
could  not  be  disregarded  whether  it  actually 
affected  the  result  of  the  election  or  not" 

In  the  present  case,  the  special  statute  re- 
quired two  distinct  questions  to  be  printed 
upon  the  same  ballot,  while  the  ballot  used 
contained  but  one  question,  to  which  an  af- 
firmative or  negative  answer  was  demanded. 
Certainly  the  question  submitted  would  be 
more  confusing  and  less  intelligible  to  the 
voter.  If  that  were  material,  than  would  the 
two  clear,  distinct,  and  proper  questions  pro- 
vided for  by  the  statute  authorizing  the  said 
special  election. 

We  are  of  the  opinion  that  the  provision 
requiring  that  two  separate  and  distinct  ques- 
tions should  be  printed  upon  the  ballot  is 
mandatory,  and  that  the  failure  to  submit  the 
two  questions,  as  required  by  said  statute, 
rendered  the  election  void,  and  tliat  the  writ 
should  be  denied.  . 

GATES  and  WHITING,  JJ.,  dissenting. 


HALEY  ft  LANG  CO.  v.  DHL  VECCHIO.  f 
(No.  3753.) 

(Supreme  Court  of   South   I>Bkota.     Aug.    7, 
1915.) 

EviDENCB  «=3376— Books  of  Acooxnrr— Card 

Index  Rbcobd. 

A  card  index  record,  used  in  a  wholesale 
bonse  to  show  the  state  of  a  customer's  ac- 
count, is  admissible  in  an  action  to  recover 
the  balance  due  on  merchandise,  when  authen- 
ticated by  evidence  of  the  persons  by  whom 
it  was  kept 

[Ed.  Note.— Fop  other  cases,  see  Evidence, 
Cent  Dig.  §{  1628-1646;    Dec.  Dig.  *=>37a} 

Appeal  tiom  Circuit  (Dourt,  Minnetiaha 
County;  J.  W.  Jones,  Judge. 

Action  by  the  Haley  &  Lang  Company 
against  G.  Del  Vecchio.  From  a  judgment  for 
plaintiff  entered  on  a  referee's  report  and  a 
denial  of  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Sam  H.  Wright,  of  Sioux  Falls,  for  appel- 
lant Morris  &  Caldwell,  of  Sioux  Falls,  for 
respondent 

SMITH,  J.  The  only  question  presented  on 
this  appeal  is  the  competency,  as  evidence,  of 
certain  card  index  records  purporting  to 
show  an  account  of  merchandise  alleged  to 
have  been  sold  by  plaintiff  to  defendant  The 
plaintiff,  located  at  the  dty  of  Sioux  Falls,  Is 
engaged  in  a  Jobbing  trade,  making  sales  to 
customers  through  traveling  salesmen,  phone 
and  mall  orders,  and  direct  dealing  with  cus- 
tomers at  its  place  of  business.  Defendant 
operated  a  store  in  Lake  Prest<»i,  where  be 
sold  fruits,  candles,  and  cigars.  Alxmt  the 
1st  of  June,  1913,  he  removed  to  Sioux  Falls, 
leaving  his  son-in-law  in  charge  ot  the  store. 
with  authority  to  order  goods  from  plaintiff. 
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The  son-in-law  operated  the  store  np  to  Octo- 
ber 13,  1013.  I>uring  that  time  defendant 
knew  plaintiff  was  shipping  fruit  and  other 
goods  to  the  store  and,  during  the  first  month, 
went  to  the  wholesale  house  and  himself  or- 
dered merchandise.  These  facts  were  admit- 
ted by  defendant  at  the  trial.  The  action 
was  to  recover  a  balance  of  $135.35  alleged 
to  be  dne  upon  the  account  I>efendant  In- 
terposed a  general  denial  and  a  plea  of  pay- 
ment In  full.  By  stipulation  of  counsel,  the 
cause  was  sent  to  a  referee,  who  heard  the 
testimony  and  found  that  plaintiff  was  en- 
titled to  recover  $135.35.  The  court  sustain- 
ed the  findings  and  ordered  judgment  which 
was  duly  entered.  Appellant  moved  for  a 
new  trial,  which  was  denied. 

At  the  trial  before  the  referee,  plaintiff  of- 
fered to  evidence  Its  account  In  the  form  of 
a  card  record,  showing  debit  and  credit 
«itrles,  and  a  balance  tn  the  sum  claimed  by 
plaintiff.  The  only  question  necessary  to  be 
considered  Is  whether  the  record  of  account 
kept  under  the  system  adopted  by  plaintiff, 
and  authenticated  by  the  testimony  of  certain 
witnesses,  was  competent  evidence.  One  Wln- 
terstlen  testified  that  he  was  credit  man  of 
plaintiff  and  bad  charge  of  the  accounts  for 
sales  of  merchandise,  and  passed  on  all  or- 
ders ;  that  during  the  year  1913  plaintiff  sold 
to  defendant  goods  consisting  of  fruits,  can- 
dles, and  cigars.  Over  objections  he  was  pei^ 
mltted  to  state  that  some  of  the  goods  were 
ordered  from  salesmen,  some  by  phone,  some 
by  mall,  and  others  at  plaintiff's  business 
place,  by  defendant  himself;  that  the  ac- 
count was  kept  under  his  direction  and  super- 
vision; that  the  system  of  doing  business 
was,  when  an  order  was  received,  an  order 
sheet  was  made  out,  the  goods  selected  and 
shipped  from  the  order  sheet,  and  a  freight' 
or  express  receipt  made  out  for  the  transpor- 
tatlcHi  oxniuiny's  signature;  that  the  freight 
and  express  receipts,  together  with  the  order 
sheet,  were  then  turned  in  to  be  checked  by 
the  bill  clerk  and  blUed,  and,  after  being  bill- 
ed, were  turned  over  to  the  bookkeeper  and 
IK>sted  from  the  order  sheets  on  to  Exhibits 
A  and  B,  the  card  account  records ;  that  such 
records  constituted  permanent  and  only  ledger 
records  of  accounts;  that  he  did  not  himself 
ship  any  of  the  goods  in  question;  that  Ex- 
hibits A  and  B  were  made  by  the  bookkeeper, 
though  he  did  not  see  them  made;  that  the 
items  under  the  head  of  debits  represent 
goods  shipped  by  plaintiff  to  defendant  upon 
separate  orders;  that  the  order  sheets  were 
turned  over  to  the  shipping  clerk,  who  made 
the  shipment  from  such  sheets;  that  one 
Bnell  was  plaintiff's  salesman  from  about 
the  Ist  of  March,  1913,  to  January,  1914, 
after  which  Mr.  Welsh  acted  as  salesman; 
that  some  of  the  orders  were  taken  by  these 
traveling  salesmen,  some  were  mail  orders, 
and  some  phone  orders;  that  he  himself 
had  checked  and  compared  the  ledger  ac- 
counts (Exhibits  A  and  B)  with  the  other 


records  In  plaintiff's  office,  and  with  the  order 
sheets  for  all  items  charged  in  the  account; 
that  Exhibits  1  to  67  were  in  Buell's  and 
Welsh's  handwriting,  except  certain  order 
sheets  which  were  in  Welsh's  and  witness' 
handwriting;  that  these  exhibits  consist  of 
order  sheets  for  goods  billed  to  the  defendant 
at  Lake  Preston,  and  that  attached  to  each 
of  the  order  sheets  Is  the  corresponding  ship- 
ping receipt  of  the  express  or  railroad  com- 
pany; that  these  exhibits  were  turned  in  to 
the  billing  clerk  and  checked  against  the 
freight  or  express  receipts  and  billed.  Ex- 
hibits 1  to  67  were  received  in  evidence  over 
defendant's  objection.  Buell  testified  that 
he  was  salesman  for  plaintiff  company  from 
the  1st  of  June  to  the  1st  of  August,  1913, 
and  that  once  or  twice  a  week  defendant 
would  come  to  plaintiff's  place  of  business 
and  order  goods  which  were  entered  on  an 
order  sheet,  taken  to  the  office  of  the  com- 
pany and  O.  Eu'd  by  the  credit  man,  and  tam- 
ed over  to  the  shipping  departmoit  in  the 
warehouse,  so  the  goods  could  be  forwarded 
by  freight  or  express.  One  Caldwell  testi- 
fied that  he  was  shipping  clerk  for  plaintiff 
during  the  period  covered  by  the  account; 
that  it  was  his  duty  to  look  aftor  marking 
and  billing  out  orders,  and  to  see  that  they 
were  taken  out  by  the  transportation  com- 
pany, and  a  receipt  obtained,  which  was  turn- 
ed in  to  the  office  to  be  rechecked,  and  that 
he  handled  these  receipts  himself;  that  the 
shipping  receipts  attached  to  Exhibits  1  to 
67  were  delivered  when  the  ordecs  were  ship- 
ped ;  and  that  the  goods  represented  on  the 
orders  and  shipping  bills  were  in  fact  ship- 
ped to  the  defendant 

Abbey  Comess  testified  that  she  was  em- 
ployed by  the  plaintiff  as  bookkeeper,  and 
had  charge  of  the  ledger  cards  and  kept  the 
accounts  shown  by  Eichiblts  A  and  B;  that 
they  were  termed  ledger  cards,  and  showed 
the  account  of  defendant;  that  they  were  In 
her  own  handwriting  and  were  kept  by  her; 
that  the  orders  were  usually  taken  by  travel- 
ing salesmen  or  by  telephone,  or  direct  from 
the  firm,  placed  on  order  sheets  which  were 
handed  to  her  the  next  morning  to  post  on 
the  ledger  cards;  that  Exhibits  A  and  B  were 
the  only  records  with  which  she  had  anything 
to  do,  and  constituted  the  only  ledger  account 
kept;  that  plaintiff's  Exhibits  A  and  B 
showed  the  true  state  of  the  account  between 
plaintiff  and  defendant 

Appellant  concedes  that  this  evidence,  if 
admissible,  would  sustain  the  findings  of  the 
referee  and  the  judgment  of  the  trial  court; 
his  contention  being  that  they  were  based  on 
Incompetent  evidence  received  over  proper 
objections.  He  contends  that  the  record  tak- 
en as  a  whole  falls  to  disclose:  (a)  That  the 
plaintiff  kept  a  book  of  original  entries;  G>) 
that  it  affirmatively  discloses  that  no  such 
book  was  kept;  (c)  that  there  is  no  sutistan- 
tlve  evidence  showing  the  sale  and  delivery 
of  the  goods;    (d)  that  the  evidence  upon 
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which  the  findings  were  baaed  was  hearsay. 
Appellant's  argument  Is  that,  under  the  card 
system  of  keeping  accounts  disclosed  by  the 
record,  there  is  a  departure  from  the  rule  of 
hearsay  evidence,  which  finds  no  support 
from  any  court  in  this  country  or  elsewhere, 
and  will  enable  the  merchant.  If  so  Inclined, 
to  manufacture  evidence  In  his  ovm  behalf 
without  any  restraints  against  false  swearing 
and  perjury. 

Jonea  on  Evidence  (Civ.  Cases,  2d  EU.),  in 
a  discuseion  of  books  of  account  as  evidence, 
says: 

Section  690:  "There  is  eeneral  concurrence 
in  the  rule  that  the  books  offered  should  be 
books  of  original  entry.  •  •  ♦  In  this  par- 
ticular everj;  case  must  be  made  to  depend  very 
much  upon  its  own  peculiar  circumstances,  hav- 
inic  regard  to  the  situation  of  the  parties,  the 
kind  of  business,  the  mode  of  conducting  it,  and 
the  time  and  manner  of  making  entries.  Upon 
questions  of  this  sort  much  must  be  left  to 
the  discretion  of  the  judge  who  presides  at  the 
trial  because  having  the  books  before  him,  and 
understanding  all  the  circumstances  of  the 
case,  he  is  best  able  to  decide  upon  all  questions 
Involving  the  fairness  and  regularity  of  the 
entries  sought  to  be  proved." 

Id.  i  670:  "No  particular  form  of  books  of 
accounts  is  generally  prescribed,  although  books 
are  far  more  satisfactory  when  kept  in  the  form 
of  daily  entries  of  debits  and  credits  in  a  day- 
book or  journal.  They  may  be  kept  in  the 
form  of  a  ledger,  if  this  is  the  general  mode 
in  which  the  party  keeps  his  books,  provided 
the  entries  are  original  entries.  •  •  •  But 
the  book  should  be  such  a  regular  and  usual 
account  book  as  explains  itseU  and  as  appears 
on  its  face  to  create  a  liability  in  an  account 
with  the  i>arty  against  whom  it  is  offered,  and 
not  to  be  a  mere  memorandum  for  some  other 
purpose.  Hence  mere  loose  sheets  of  paper 
are  not  admissible,  and  a  single  entry  does  not 
constitute  an  account  book.  Charges  may  be 
80  isolated  and  separated  from  others  as  to  in- 
dicate that  they  were  not  made  in  the  regular 
course  of  business,  in  which  case  they  should 
be  rejected.  When  books  are  proved  to  be  the 
'only  books'  of  the  party,  they  are  books  of 
original  entry." 

Id.  i  572:  "It  is  another  requisite  that  the 
entry  should  be  made  at  or  about  the  time  of 
the  transactions.  *  *  •  It  is  evident  that 
much  must  depend  upon  the  nature  of  the  trans- 
action and  the  regular  mode  of  carrying  on 
business." 

Id.  g  573:  "In  most  Jurisdictions  it  is  nec- 
essary that  testimony  should  be  given  authen- 
ticating the  book  of  account  and  showing  it 
to  be  the  book  of  original  entries  kept  for  that 
purpose;  also  that  tiie  entries  were  true  and 
correct,  and  contemporaneous  with  the  trans- 
action. •  •  •  The  person  making  the  en- 
tries should  have  personal  knowledge  of  the 
facts  recorded  or  his  testimony  should  be  sup- 
ported by  that  of  some  person  who  has  such 
knowledge." 

In  State  v.  Stephenson,  69  Kan.  405,  76 
Pac.  905,  105  Am.  St  Rep.  171,  2  Ann.  Cas. 
841,  the  court  said: 

"The  evidence  discloses  that  modem  whole- 
sale houses  have  adopted  modern  methods  of 
bookkeeping,  in  which  the  daybook  and  journal 
once  in  common  use  have  no  place  in  the 
system.  The  order  from  a  customer  comes  in, 
and  when  approved  by  a  credit  man  is  passed 
to  shipping  and  bill  clerks,  who  select  and  as- 
semble the  goods  ordered  from  different  de- 
partments of  the  house  and  check  them  out, 
and  then  the  order,  initialed  or  marked  by 
those  through  whose  hands  it  has  passed,  is 
handed  to  the  bookkeeper,  who  formally  enters 


the  items  in  a  book  designated  a  ledger.'  This 
book  is  tbe  first  complete  and  permanent  rec- 
ord of  the  charges  and  credits  in  the  dealings 
had  between  the  house  and  the  customer. 
•  •  *  All  that  precedes  the  entries  in  the 
so-called  'ledger*  are  mere  temporary  memoranda 
which  are  turned  in  to  the  bookkeeper,  who 
makes  the  first  and  only  formal  entries  of  the 
transactions  between  the  parties.  They  are 
made  about  the  times  of  the  transactions  and 
in  tbe  regular  course  of  business.  This  book 
is  the  only  permanent  record  of  the  dealings 
of  the  parties  from  which  tbe  status  of  a  cus- 
tomer's account  can  be  ascertained." 

In  that  case  the  accused  was  charged  with 
making  false  representations  as  to  the 
amount  of  his  Indebtedness,  for  tbe  purpose 
of  obtaining  credit  The  account  books  of 
several  wholesale  bouses  from  which  he  bad 
obtained  credits'  were  received  in  evldenoe, 
first  having  been  authenticated  by  tbe  oaths 
of  the  bookkeepers  who  made  tbe  entries. 
Such  books  of  acecfunt  were  held  competent 
evidence  against  the  accused,  even  in  a  crim- 
inal case.  Appellant  contends  that  Exhibits 
1  to  67  were  Improperly  received  In  evidence. 

In  Wis.  Sted  Co.  v.  Md.  Steel  Co,  203 
Fed.  408,  121  C.  G  A.  607  books  of  original 
entries  (based  on  time  cards  turned  in  by 
workmen),  in  permanent  form,  were  received 
In  evidence,  together  with  the  time  cards 
themselves.    The  court  says: 

"Workmen's  time  cards  and  other  parts  of 
the  system  (apart  from  tbe  books)  were  prop- 
erly admitted,  in  our  judgment  if  for  no  other 
reason,  because  they  tended  to  furnish  the  'cir- 
cumstantial guaranty'  of  tbe  correctness  of  the 
book  entries.  But  we  are  of  the  opinion  that 
the  books,  time  cards,  and  other  parts  of  the 
system  were  admissible  under  the  Wisconsin 
statutes,  as  well  as  tmder  the  general  law  of 
evidence."  Feuchtwanger  v.  Manotowoc  Malt- 
ing Co..  187  Fed.  713,  109  O.  C.  A.  461 ;  Wig- 
more,  i  1730. 

The  evidence  In  the  case  at  bar  shows  that 
tbe  ledger  cards  used  by  plalntUT  in  Its  sys- 
tem of  bookkeeping  c(Histltute  tbe  original, 
permanent,  and  only  records  of  accounts 
with  Its  customers.  This  card  syBtem  Is 
substantially  the  same  as  a  looee-leaf  ledgw 
system  of  accounts.  In  Presley  Co.  v.  I.  C. 
B.  B.  Co.,  120  Minn.  295,  139  N.  W,  609.  the 
court  says: 

"Error  is  also  assigned  becaudie  the  court 
received  in  evidence  a  riieet  from  plaintiff's 
loose-leaf  ledger,  on  the  ground  that  it  is  not 
shown  to  be  an  account  book  within  the  terms 
of  B.  L.  1905,  i  4719.  •  •  •  The  ledger 
entry  was,  however,  properly  received.  It  was, 
in  fact,  an  original  entry.  _  Mr.  Oranpman, 
plaintifrs  manager,  testified  in  substance  that 
this  ledger  is  a  record  kept  in  plaintiff's  office: 
that  the  entries  in  it  are  made,  at  the  time 
of  the  transactions,  from  temporary  sales  sUps 
which  are  not  preserved;  that  this  entry  was 
made  by  a  clerk  in  the  office;  that  he  did  not 
know  whose  handwriting  it  was;  that  he  saw 
it  at  the  time  it  was  made  up ;  and  that  it  was 
a  true  and  correct  statement  of  the  account  of 
the  sale  of  this  car.  •  •  •  The  foondatioa 
was  sufficient" 

Many  of  the  numerous  decisions  upon 
this  subject  are  under  statutory  provlsloiis. 
We  have  no  such  statute  In  this  state,  and 
must  rest  our  decision  upcm  reasons  which 
underlie  tbe  recognized  rules  and  principles 
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of  eTlflence,  as  applied  to  modern  business 
methods  and  conditions.  The  original  rule 
has  long  since  outg^rown  one  of  the  limita- 
tions placed  upon  it  by  the  earlier  decisions 
and  law  writers,  which  was  that  it  (Vos- 
burgh  V.  Thayer,  12  Johns  [N.  Y.]  461)  "was 
Intended  fOr  cases  of  small  traders  who  kept 
no  clerks." 

The  evidence  offered  and  received  was 
properly  and  sufficiently  authenticated  and 
was  competent.  The  order  and  Judgment  of 
the  trial  court  are  affirmed. 


BREKKE  y.  WAITS!.     (No.  8823.) 

(Supreme  Court  of   South   Dakota.     Aug.   7, 
1&15.) 

1,  Attachmknt  «=>243— Dibsolutiok— Dkfi- 
niteness  of  motiok. 

A  motion  to  dissolve  an  attachment  on 
the  grounds  that  it  was  irregularly  issued  and 
improvidently  panted  is  sufBdently  definite, 
without  specifyini^  any  irregularities,  or  where- 
in it  was  issued  improvidently. 

[Kd.  Note.— For  otiier  cases,  see  Attachment, 
Cent.  Dig.  H  83»-843,  894;  Dec.  Dig.  «=» 
243.] 

2.  ATTACnVBRT     «S»28  —  OBOURDft— ABSKNOB 

noM  State. 

Mere  temporary  absence  from  the  state 
of  a  resident,  without  intent  to  avoid  process, 
does  not  antfaorize  an  attachment. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Gent  Dig.  U  74-78;    Dec.  Dig.  «a»28.] 
8.  Attaohkskt    •s>40— TRANOrXB  or  Pbop- 

KBTT. 


A  good-faith  transfer  by  a  debtor  of  prop- 
r  standing  in  his  name,  but  really  belong- 
ing to  another,  to  or  for  sacfa  other,  even  if  it 


constitutes  frand  in  law,  does  not  authorize  at- 
tachment under  the  statute  permitting  attach- 
ment for  a  transfer  with  intent  to  defraud  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  §§  92-106;   Dec.  Dig.  «=»40.J 

Api)eal  from  Circuit  Court,  Hughes  Coun- 
ty;  John  F.  Hughes,  Judge. 

Action  by  J.  A.  Brekke  against  William  W. 
Waite.  From  an  order,  plaintiff  appealed, 
and  applies  for  relief  from  a  default  in  filing 
brief.    I^Iotion  denied  and  order  affirmed. 

Albert  Gunderson,  of  Pierre,  for  appellant. 
Gaffy,  Stephens  &  Fuller,  of  Pierre,  for  re- 
spondent 

GATES,  J.  llils  Is  an  application  of  plain- 
tiff, appellant,  to  be  relieved  from  his  default 
In  falling  to  file  his  brief  within  the  time 
provided  by  law.  The  appeal  is  from  an  or- 
der dissolving  an  attachment.  Appellant, 
considering  that  such  an  appeal  was  governed 
by  the  procedure  relative  to  the  settlement 
of  the  record  In  the  case  of  the  trial  of 
causes,  presented  his  briefs  to  the  clerk  for 
filing  within  the  time  requisite  under  such 
procedure,  and  the  same  were  filed  on  July  3, 
1915.  Thereafter  respondent,  upon  a  hearing 
before  this  court,  obtained  an  order  striking 
the  briefs  from  the  files.  Said  order  was 
granted  for  the  reason  that  upon  an  appeal 


from  an  order  the  procedure  relative  to  the 
settlement  of  a  record  prescribed  by  chapter 
178,  I.aws  1913,  does  not  apply.  Thereupon 
appellant  has  asked  to  be  relieved  from  his 
default.  He  has  shown  to -us  reasons  which 
ordinarily  would  be  deemed  sufficient,  and 
are  sufficient  save  in  one  respect  It  is  urged 
by  respondent  that  the  appeal  is  lacking  th 
good  and  sufficient  grounds  therefor,  that 
even  if  the  briefs  were  allowed  to  be  filed,  the 
appellant  could  not  prevail  upon  his  appeal, 
and  that  the  delay  incident  thereto  will  be 
prejudicial  to  the  rights  of  respondent  and  of 
his  creditors.  This  contention  is  supported 
by  facts  tending  to  show  that  appellant  has 
obtained  Judgment  on  Ids  claim  and  is  pro- 
ceeding to  sell  the  attached  pr<^erty  under 
execution.  In  view  of  that  contention,  it  Is 
proper,  and  we  deem  it  our  duty  to  examine 
appellant's  brief,  which,  although  stricken 
from  the  files,  Is  made  a  part  of  his  moving 
papers.  Surely  If  respondent  is  willing  and 
anxious  to  have  the  cause  submitted  upon 
appellant's  brief,  such  submission  cannot  prej- 
udice appellant 

It  Is  conceded  that  appellant  has  a  valid 
daim  against  defendant,  but  the  grounds  up- 
on which  the  warrant  of  attachment  was  is- 
sued were  in  all  things  denied.  These 
grounds  were:  (a)  That  defendant  is  not  a 
resident  of  this  state;  (b)  that  defendant  has 
departed  therefrom  with  Intent  to  defraud 
his  creditors ;  (c)  that  defendant  has  depart- 
ed therefrom  with  Intent  to  avoid  the  service 
of  summons;  (d)  that  defendant  has  assign- 
ed and  disposed  of,  and  is  about  to  assign 
and  dispose  of,  and  secrete  his  property  with 
intoit  to  defraud  his  creditors. 

[1]  Respondent's  motion  to  dissolve  the  at- 
tachment was  based  upon  two  grounds :  First 
that  it  was  Irregularily  Issued  ;  and,  second, 
that  it  was  Improvidently  granted.  It  is  first 
objected  by  appellant  that  respondent's  mo- 
tion to  dissolve  the  attachment  was  indefinite 
In  that  it  did  not  specify  any  irregularities 
and  did  not  6i>ecify  any  particulars  wherein 
the  warrant  had  been  issued  improvidently, 
but  merely  referred  to  the  affidavits  accom- 
panying the  motion.  Several  authorities  are 
cited  in  support  of  this  claim,  but  we  think, 
■Tinder  the  decision  of  this  court  in  Howell-  v. 
DInneen,  16  S.  D.  618,  94  N.  W.  698,  such 
claim  is  clearly  untenatde,  and  that  the  mo- 
tion was  sufficiently  definite. 

[2]  Taking  up  the  grounds  of  attachment, 
we  are  satisfied  beyond  question  that  the  re- 
spondent was,  at  the  time  of  the  Issuance  of 
the  warrant  and  for  many  years  had  been 
and  stlU  is,  a  resident  of  Blunt,  in  the  county 
of  Hughes,  in  tile  state  of  South  Dakota. 

The  evidence  clearly  does  not  support  the 
claim  that  defendant  departed  from  this 
state  with  the  Intent  to  defraud  his  credi- 
tors, nor  Is  it  sufficient  to  overturn  the  con- 
clusion of  th^  trial  court  that  he  did  not 
depart  therefrom'  with  Intent  to  avoid  the 
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services  of  sammons  upon  him.  It  clearly 
appears  that  he  left  the  state  temporarily 
pursuant  to  the  advice  and  persuasion  of  his 
physician.  It  clearly  appears  that  upon  the 
taking  over  the  aftalrs  of  the  Hughes  County 
Bank  by  the  state  banking  department,  the 
defendant,  who  was  and  had  been  for  years 
the  president  of  said  bank,  was  almost  com- 
pletely prostrated  and  was  111  both  mentally 
and  physically ;  that  before  his  departure  he 
caused  to  be  sent  to  all  his  creditors  a  com- 
plete list  of  his  assets  and  liabilities,  and 
urged  tliat  his  creditors  appoint  a  trustee  to 
whom  all  of  his  property,  except  his  exemp- 
tions, might  be  conveyed  for  their  benefit 
While  it  does  appear  that  the  efFect  of  bis 
absence  was  that  service  of  process  could  not 
be  made  upon  him  in  South  Dakota  during 
the  period  of  his  absence,  yet  that  does  not 
tend  to  support  the  view  contended  for  by 
appellant  The  distinction  between  absence 
upon  a  transient  journey  and  absence  accom- 
panied with  a  settled  abode  for  the  time 
being  Is  pointed  out  in  Gulhane  Adjustment 
Co.  V.  Farrand,  34  S.  D.  87,  147  N.  W.  271. 
In  Wade  on  Attachment  &  Garnishment,  §  88, 
the  author  considered  generally  the  subject 
of  the  avoidance  of  process.    He  said : 

"The  statutes  are,  for  the  most  part,  so  word- 
ed that  the  act,  coupled  with  the  intent  wheth- 
er it  be  by  secreting,  fleeing,  assuming  a  false 
name,  or  a  disguise  of  the  person,  or  by  stand- 
ing in  defiance  of  the  officer,  will  suffice.  But 
the  act  itself  without  the  intent  to  avoid  pro- 
cess, however  it  may  result  for  the  time  being, 
will  not,  as  a  general  rule,  render  the  i^operty 
of  the  debtor  attachable." 

In  Morgan  v.  Avery,  7  Barb.  (N.  T.)  656,  the 
question  of  intent  to  avoid  the  service  of  sum- 
mons by  departure  from  the  state  was  ably 
considered.  Tested  by  the  rules  laid  down 
In  that  case,  wherein  the  attachmait  was  sus- 
tained, and  taking  into  consideration  the  fact 
that  defendant  was  using  every  effort  to  have 
all  of  his  property,  except  bis  exemptions, 
turned  over  to  a  trustee  for  equal  distribution 
among  all  of  bis  creditors,  we  are  unable  to 
say  that  the  evidence  produced  in  this  case  is 
sufficient  to  warrant  us  In  overturning  the  de- 
termination of  the  trial  court  that  defendant 
did  not  depart  from  the  state  with  Intent  to 
avoid  the  service  of  summons. 

[31  It  is  claimed  that  because,  since  the 
time  of  his  departure  from  the  state  and  be- 
fore the  issuance  of  the  warrant  of  attach- 
ment, the  defendant  made  certain  transfers 
of  property,  it  is  satisfactorily  shown  that  the 
trial  court  erred  in  dissolving  the  attach- 
ment The  transfers  finally  relied  upon  by 
appellant  are  three.  It  appears  that  In 
Mardi,  1915,  defendant  assigned  to  3.  M.  Lo- 
baugh,  certain  notes  and  mortgages  In  the 
sum  of  $46,699.15.    It  satisfactorily  appears 


that  these  notes  and  mortgages,  wblle  taken 
in  the  name  of  defendant,  were  owned  by  and 
in  the  possession  of  the  Blue  Island  State 
Bank  ot  which  the  said  J.  M.  lobaugh  was 
preddent  It  appears  that  defendant  con- 
veyed to  the  Hughes  County  Bank  320  acres 
of  land  in  Hughes  county.  It  satisfactorily 
appears  that  defendant  held  title  to  said  land 
merely  as  trustee  for  said  bank  to  secure 
certain  indebtedness  due  from  C.  L.  Eakln  and 
W.  H.  Condon  to  said  bank.  It  appears  that 
In  November,  1914,  nearly  two  months  prior  to 
the  closing  of  the  bank,  defendant  assigned  a 
$10,000,  mortgage  up(xi  land  in  Monona 
county,  Iowa,  to  the  Mapleton  State  Bank, 
which  assignment  was  not  recorded  untU  Jan- 
uary 2,  1915.  It  satisfactorily  appears  that 
said  mortgage  was  not  owned  by  defendant,  al- 
though it  stood  in  his  name,  but  was  owned 
by  one  Andrew  Nelson,  and  was  held  in  de- 
fendant's name  for  convenience;  that  upon 
making  said  assignment,  defendant  borTowed 
the  proceeds  of  said  assignment  from  said 
Nelson  and  gave  his  note  therefor,  which  note 
is  listed  as  a  part  of  the  liabilities  of  defend- 
ant. It  may  be  observed  that  it  does  not  ap- 
pear that  this  is  a  proceeding  to  subject  such 
assigned  property  to  the  payment  of  any  debt 
incurred  upon  the  strength  of  the  appar«it 
ownership  thereof  in  defendant  While  these 
transactions,  if  looked  at  from  the  viewpoint 
most  favorable  to  appellant  might  amount  to 
constructive  fraud  or  fraud  in  law,  they  are 
entirely  wanting  in  the  essential  element  of 
intent  to  defraud.  In  First  Nat  Bank  v.  Mc- 
Millan, 8  S.  D.  iS:i,  68  N.  W.  637,  this  court 
said: 

"As  fraud  In  law  Is  Insufficient  to  warrant  or 
sustain  an  attachment  under  a  statute  like  ours 
providing,  in  effect  that  the  accomplished  or 
contemplated  act  of  the  debtor  must  be  with  the 
intent  to  defraud,  hinder,  or  delay  creditors,  a 
sole  or  assignment,  made  or  attempted  by  a 
debtor  acting  without  moral  turpitude,  and  in 
the  utmost  good  faith,  cannot,  toongh  in  legal 
effect  fraudulent  and  void,  be  made  the  basis 
for  an  attachment  Trebilcock  v.  Mining  Co. 
19  S.  D.  206],  68  N.  W.  330;  1  Wade,  Attachm. 
96;  Commission  Co.  v.  Druley  [156  111.  25]. 
41  N.  E.  48  [30  Ia  B.  A.  466] ;  Shinn,  Attadun. 
167." 

We  are  satisfled  from  the  evidence  that  de- 
fendant acted  In  these  matters  in  the  utmost 
good  faith. 

We  are  satisfled  that  the  evidence  submit- 
ted upon  the  motion  to  dissolve  the  attadi- 
ment  justified  the  trial  court  in  granting  such 
motion. 

The  motion  for  leave  to  file  appellant's 
briefs  is  denied. 

Inasmuch  as  this  decision  leaves  appellant 
without  further  remedy  upon  this  appeal,  the 
court  does  now,  of  Its  own  motion,  affirm  the 
order  appealed  from. 
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VIRGIIi  STATE  BANE  t.  MILLEB. 
(No.  8711.) 

(Supreme  C!oart  of  South  Dakota.    Aug.  7, 
1915.) 

PRINCIPAI  AND  Agent  €=»123— AtmioRiTT— 

XOTES— SUFFICIBNCT   0»  EVIDENCE. 

Evidence  in  an  action  by  the  holder  of 
notes  siened  by  the  defendant  by  hia  son,  in 
which  the  son's  authority  to  sign  the  defend- 
ant's name  was  denied,  held  suSicient  to  sus- 
tain the  findings  and  Ipdsment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  ^ent.  Cent  Dig.  iS  420-^129:    Dec.  Di«. 

Whitinj;,  J.,  dlasentinK. 

Appeal  from  Olrcult  Oonrt,  Beadle  Oonn- 
ty;  Alva  E.  Taylor,  Judge. 

Action  by  the  Virgil  State  Bank  against 
S.  M.  Miller.  Judgment  for  plaintiff.  From 
a  part  of  the  Judgment,  and  from  an  order 
denjylng  a  new  trial,  defendant  ai>peals. 
Judgment  and  order  affirmed. 

Null  &  Royht,  ot  Huron,  for  appellant 
H.  C.  Preston,  of  Pierre,  and  B.  E.  Wagner, 
of  Stonx  Falls,  for  respondent. 

GATES,  3.  This  appeal,  No.  8711,  was 
prosecuted  from  a  portion  of  the  Judgment 
rendered  in  the  above-entitled  action,  and 
from  an  order  denying  a  new  triaL  The 
first  cause  of  action  was  based  upon  a  prom- 
issory note  given  to  the  itointlff  for  11,300, 
dated  May  2,  1811,  and  due  August  1,  1911, 
signed  by  the  defendant,  by  C.  B.  Miller,  bis 
SOD.  The  second  cause  of  action  was  based 
upon  a  note  for  $400,  similarly  signed,  given 
to  the  Bank  of  Alpena,  dated  February  18, 
1911,  and  due  October  1,  1911,  whlcb  was 
transferred  to  plaintiff.  The  third  cause  of 
action  was  based  upon  certain  checlis  drawn 
upon  plalntifTs  bank  by  S.  M.  Miller,  per  C. 
B.  Miller,  by  which  an  overdraft  In  the  sum 
of  $3,805.43  was  caused  In  the  bank  account 
standing  In  the  name  of  the  defendant  In 
the  plaintiff  bank.  The  trial  court  found  in 
£avor  of  the  plaintiff  upon  the  first  and  sec- 
ond causes  of  action,  and  found  in  favor  of 
tlie  defendant  upon  the  third  cause  of  action, 
and  rendered  Judgment  accordingly. 

The  present  appeal  Is  taken  by  defendant 
from  that  portion  of  the  Judgment  relating  to 
the  first  and  second  causes  ot  action.  The 
plaintiff  lias  appealed  from  that  portion  of 
the  Judgment  relating  to  the  third  cause  of 
action;  but  that  appeal,  No.  3722,  Is  treated 
in  a  separate  opinion  filed  herewith.  163  N. 
W.  904. 

The  defendant  opened  an  account  with 
plaintiff  bank  on  April  13,  1909,  depositing 
the  sum  of  $650.  The  cashier,  Mr.  Heberleln, 
testified  as  follows  In  regard  to  that  trans- 
action: 

"Beat  I  can  remember  now  he  said :  'I  want 
to  open  an  account  here ;  want  to  make  a  depos- 
it. My  son,  O.  B.  Miller,  will  check  against 
that  account  and  deposit,  and  any  paper  signed 
S.  M.  Miller,  by  O.  B.  Miller,  you  will  honor 


to  my  account.'     I   said:    'Wdl  you   are  a 

stranger;  I  don't  know  your  signature.  I 
would  like  the  signature  of  the  party  who  is 
going  to  check  on  this  account.  Exhibit  C 
purporting  to  be  'S.  M.  Miller,  by  C.  B.  Miller.' 
is  the  signatnre  card  that  was  written  on  that 
day,  that  was  to  be  recognized  as  S.  M.  Miller's 
ofiicial  signature  with  our  bank.  He  told  me 
he  did  not  expect  to  be  able,  or  that  he  didn't 
exiiect,  to  check  much  on  that  account  himself ; 
that  C.  B.  Miller—  I  asked  him  how  soon 
that  he  was  going  to  begin  doing  business.  He 
says,  'We  are  here  now,'  he  says,  'he  is  poing 
to  stay,'  he  said.  'Don't  l>e  surprised  if  he 
buys  two  or  three  cars  of  cattle  inside  of  a 
week,'  he  says.  'Any  paper  drawn  by  S.  M. 
Miller,  by  O.  B.   Mfller,  honor."' 

This  testimony  was  corroborated  by  that  of 
H.  M.  Moore,  an  employ^  of  the  bank,  who 
testified  as  follows: 

"I  was  in  the  bank  when  that  transaction 
took  place,  saw  S.  M.  Miller,  and  heard  a  con- 
versation between  him  and  Mr.  Heberleln  with 
reference  to  hia  opening  an  account  with  the 
bank.  Mr.  Miller  paid  :  'I  will  leave  this  draft 
here,  and  my  son  is  going  to  do  bosiness  here. 
and  any  papers  that  he  may  sign  S.  M.  Mille^ 
by  O.  B.  Miller,  you  will  honor  them,  and  I 
will  stand  ba<^  of  it'  Exhibit  6,  the  signatnre 
of  S.  M.  Miller,  by  C.  B.  Miller,  was  made  at 
that  time  just  after  the  deposit  was  made." 

The  defendant,  when  called  by  the  plaintiff 
for  examination  under  the  statute,  stated  he 
could  not  recall  any  conversation  detailed  by 
Mr.  Heberleln,  but  later,  when  called  in  bis 
own  behalf,  denied  it 

It  is  claimed  that  defendant  did  not  know 
that  bis  son  was  signing  his  name  to  promis- 
sory notes.  If  the  testimony  of  Mr.  Heber- 
leln Is  to  be  believed,  be  did  have  such  knowl- 
edge, viz.: 

"The  note  was  made  by  C.  B.  Miller,  signed 
S.  M.  Miller,  by  C.  B.  Miller.  The  register 
shows  note  given  by  S.  M.  Miller,  by  C.  B. 
Miller,  September  4.  1909,  for  $1,250,  due  in 
30  days.  That  note  was  turned  over  to  C.  B. 
Miller  when  paid,  about  October  5,  1909.  I 
do  not  know  where  it  is  now.  S.  M.  Miller 
bad  it  in  his  possession  for  inspection." 

Heberleln  testified  further  that  such  inter- 
view with  defendant  took  place  about  20  or 
30  days  after  that  note  was  given,  and  that: 

"He  was  shown  two  notes.  One  was  a  note 
signed  S.  M.  Miller,  by  C.  B.  Miller,  dated 
September  4,  1909,  for  $1,250,  10  per  cent  in- 
terest, payable  in  30  days.  He  saw  that  note 
in  my  presence ;  he  picked  it  up  and  said  it 
would  have  to  be  taken  care  of  before  he  went 
home.  Tills  is  the  note  that  is  referred  to  in 
the  register,  which  I  said  was  subsequently  re- 
turned to  0.  B.  Miller.  He  examined  another 
note  for  $225,  which  is  shown  in  the  note  rec- 
ord, Exhibit  22,  note  dated  September  13,  1000. 
The  last  time  I  saw  that  note  was  Octot>er  5, 
1909,  in  the  bank.  It  was  turned  over  to  G.  B. 
Miller,  and  I  have  not  seen  it  since.  Harlan 
Moore  and  I  think  S.  M.  Miller  was  there 
when  it  was  turned  over.  It  was  signed  S. 
M.  MUler,  by  C.  B.  MiUer.  for  $225,  10  per 
cent  interest,  payable  to  Virgil  State  Bank. 
It  was  subsequently  paid  with  a  check  which 
will  be  among  the  checks  of  October  6,  1909. 
The  two  notes  last  referred  to  were  paid  Oc- 
tober 6,  1909.  I  am  of  the  opinion  S.  M. 
Miller  was  present  when  they  were  paid." 

The  evidence  offered  on  behalf  o£  plaintiff 
tends  to  support  plalntifTs  theory  that  de- 
fendant opened  the  bank  accoimt  for  the 
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purpose  of  bavlng  his  bod  engage  In  his  name 
In  the  businesB  of  buying  and  selling  stock. 
The  evidence  further  shows  that,  upon  suc- 
ceeding Mr.  Heberlein  as  cashier  of  the 
plaintiff  bank,  Mr.  Mann  wrote  defendant  as 
follows: 

"Mr.  S.  M.  Miller,  Raymond,  IlL— Dear  sir: 
•  •  •  As  I  have  just  took  the  cashiership  of 
the  bank  here,  and  as  Charley  is  dointr  quite  a 
large  business  in  your  name,  I  would  like  a 
letter  from  you  stating  how  much  and  in  what 
way  I  shall  let  bim  have  money.  Hoping  to 
bear  from  you  as  soon  as  possible,  I  am 
"Very  truly  yours,  W.  H.  Mann. 

"P.  S.— In  case  Charley  need  additional  cap- 
ital to  do  business,  has  he  authority  to  give  your 
note  for  same?" 

In  reply  the  defendant  wrote: 

"Raymond,  Illinois,  7—2—10. 
"Virgil  State  Bank,  Cashier,  VirgU,  S.  D.— 
Dear  Sir:    Yours  of  the  27th  at  hand  and  will 
say  C.  B.  Miller  is  21  years  old.    •    •    • 
"Respectfully.  S.    M.   MiUer." 

Knowing  that  his  son  was  giving  promis- 
sory notes  in  his  name,  and  knowing  that  his 
son  was  doing  a  large  business  in  his  name, 
would  it  not  be  reasonable  to  exi)ect  that 
the  defendant  would  have  told  the  bank  not 
to  let  the  son  have  money  upon  his  credit, 
it  he  was  unwilling  to  have  his  credit  so 
used?  To  be  sure,  the  defendant  explains  his 
delphic  reply  by  saying  tliat  he  meant  for  the 
bank  "to  transact  business  with  him"  (Char- 
ley) "like  he  was  a  man,  not  like  he  was  a 
boy."  If  the  Jury  interpreted  that  reply  as 
an  authorization  to  the  bank  to  continue  to 
loan  the  son  money  upon  promissory  notes 
signed  "S.  M.  Miller,  per  C.  B.  Miller,"  and 
did  not  place  credence  upon  plaintiff's  ex- 
planation, we  are  not  here  to  say  that  such 
interpretation  was  unwarranted.  It  seems 
to  us,  from  a  careful  examination  of  the 
whole  record  and  the  record  in  the  api>eal 
No.  3722,  to  which  reference  was  made  In 
the  briefs,  that  the  question  is  simply  one  of 
credibility  of  the  wituessee.  The  note  for 
$1,300  was  glveu  to  plaintiff  to  take  up  a 
note  for  $800,  and  the  difference  was  placed 
to  credit  of  defendant's  bank  account  The 
note  for  $400  was  given  in  part  payment  for 
cattle  purchased  by  C.  B.  Miller  at  a  sale 
after  the  cashier  of  the  Bank  of  Alpena  had 
talked  with  the  cashier  of  the  plaintiff  bank, 
and  had  been  informed  as  to  the  manner  in 
which  the  defeudant  was  carrying  on  the 
business  of  buying  and  selling  stock  through 
his  son.  If  the  testimony  of  Mr.  Heberlein  is 
true,  the  defendant  must  have  contemplated 
either  the  giving  of  notes  or  the  incurring  of 
overdrafts,  because  it  is  apparent  that  the 
son  could  not  buy  two  or  three  cars  of  cattle 
with  a  bank  account  of  $650. 

We  are  of  the  opinion  that  there  is  suffi- 
cient evidence  to  sustain  the  findings  and 
Judgment,  and  that  no  error  was  committed. 

The  Judgment  and  order  denying  a  new 
trial  are  affirmed. 

WHITING,  J.,  dissenting. 


VIRGIL  STATE  BANK  ▼.  MII/LER. 
(No.  8722.) 

(Suipreme  CSourt  of  South  Dakota.     Aug.  7, 
1915.) 

Appeal  and  Ebrob  €s»1178  —  Insufficikkt 

Findings— Reversal. 
In  an  action  by  a  bank  for  an  overdraft 
on  the  defendant's  account  therein,  caused  by 
checks  drawn  upon  it  by  defendant  by  his  son, 
involving .  plaintifTs  right  to  allow  such  over- 
draft, a  finding  that  on  full  accounting  there 
wBs  no  overdraft  due  from  defendant  to  plain- 
tiff was  not  a  finding  of  fact,  but  a  conclnsion 
of  law;  and  where  tie  Supreme  Court  was  not 
able  to  determine  from  the  record  what  bad  be^ 
decided,  the  judgment  for  defendant  will  be 
reversed,  with  direction  to  the  trial  court  to 
make  a  finding  showing  what  checks  were  re- 
jected by  the  court,  and  in  its  conclusions  the 
reasons  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  <604-4B2O;  Dec.  Dig.  «=> 
117a] 

Appeal  from  Circuit  Court,  Beadle  County; 
Alva  El  Taylor,  Judge. 

Action  by  the  VirgU  State  Bank  against  S. 
M.  MiUer.  Judgment  for  defendant  New 
trial  denied,  and  plaintiff  appeals.  Judgment 
and  order  reversed,  with  directions  to  make 
findings  of  fact 

H.  0.  Preston,  of  Pierre,  and  El  E.  Wagner, 
of  Sioux  Falls,  for  appellant  Null  &  Koyhl, 
of  Hur<m,  for  respondent 

GATES,  J.  This  appeal,  No.  S722,  is  tak«i 
from  that  part  of  the  Judgment  relating  to 
the  third  cause  of  action  and  from  an  order 
denying  a  new  trlaL  See  opinion  in  No. 
8711,  filed  herewith.  153  N.  W.  903.  Said 
cause  of  action  was  alleged  in  the  complaint 
as  follows: 

"1.  That  at  the  dates  hereinafter  mentioned 
the  plaintiff  was,  ever  since  has  been,  and  is 
now,  a  corporation  organised  and  dung  busi- 
ness as  a  banking  corporation  under  and  by 
virtue  of  the  laws  of  the  state  of  South  Dakota. 

"2.  That  at  all  times  herein  mentioned  this 
plaintiff  was  engaged  in  the  general  banking 
business  at  Vir^l,  in  the  state  of  South  Dakota, 
and  as  such  did  receive  from  various  sourc-es 
moneys  and  credit?  to  b^  and  which  were, 
placed  upon  deposit  in  said  bank,  and  thereby 
became  subject  to  dieck  by  the  depositors  there- 
of. 

"8.  That  since  the  13th  day  of  April,  1909, 
the  defendant  has  been  a  depositor  of  money 
with  this  plaintiff.  That  such  deposits  have 
been  made  from  time  to  time  and  kept  on  de- 
posit That  during  the  months  of  Septemb^ 
and  October,  1911,  the  defendant  became  in- 
debted to  plaintiff  for  money  advanced  by  it, 
and  paid  by  it  upon  certain  checlta  drawn  by 
the  defendant  by  one  O.  B.  Miller,  his  a^ent 
duly  authorized  thereto,  to  sundry  and  varioos 
persons,  whereby  the  defendant  requested  the 
plaintiff  to  pay  said  persons  various  and  large 
amounts. 

"4.  That  the  plaintiff  accepted  said  chei^ 
and  paid  the  same. 

"5.  That  at  the  times  of  the  acceptance  and 
payment  of  said  checks  the  defendant  had  over- 
drawn his  account  of  the  moneys  on  deposit 
with  plaintiff,  and  plaintiff  was  without  funds 
of  the  defendant  in  its  hands  to  meet  the  same^ 
80  that  on  the  SOtfa  day  of  October,  1911,  there 
was  remaining  so  overdrawn  by  said  defendant 
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the  sum  of  tiiirt7-«igfat  hnndred  and  Ave  dol- 
lars and  fort7-three  cents  ($3,805.43).  That 
the  defendant  has  not  paid  the  same,  or  any 
part  thereof,  although  payment  was  demanded 
before  the  commencement  of  this  action. 

"6.  That  said  sian  of  thiity-eicbt  hundred 
and  five  dollars  and  forty-three  cents  ($3,805.48) 
is  now  due  and  owing  from  said  defendant  to 
this  plaintiff,  no  part  of  which  has  been  paid, 
-with  7  per  cent,  interest  thereon  from  the  SOth 
day  of  October,  1911." 

The  answer  was  a  general  denial. 

Plaintiff  presented  Its  proposed  findings  of 
fact  and  conclusions  of  law,  conformable  to 
the  complaint,  which  the  conrt  refused.  The 
court  made  the  following  findtngs  of  fact 
and  conclusions  of  law: 

"1.  That  at  all  times  mentioned  herein  this 
idaintiff  was  engaged  in  the  general  banking 
basinesB  at  Virgil,  in  the  state  of  iJouth  Dakota, 
and  as  such  did  receive  from  various  sources 
moneys  and  credits  to  be,  and  which  were, 
placed  upon  deposit  in  said  bank,  and  thereby 
became  sobject  to  dieck  by  the  depositors 
thereof. 

"2.  That  since  the  13th  day  of  April,  1909,  the 
defendant  has  been  a  depositor  of  money  with 
this  plaintiff,  that  snch  deposits  have  been  made 
from  time  to  time  and  kept  on  deposit.  That  on 
full  acoounting  the  Court  find  that  there  is  no 
overdraft  due  from  defendant  to  plaintiff. 

"Conclusions  of  Law. 

"1.  The  conrt  finds  that  the  plaintiff  Is  not 
entitled  to  Judgment  against  the  defendant  on 
account  of  the  alleged  overdraft" 

One  of  the  Important  questions  involved  in 
this  appeal  Is  as  to  the  right  of  the  plaintiff 
bank  to  allow  an  overdraft  In  the  bank  ac- 
count of  defendant  by  honoring  checks  signed 
by  the  defendant,  per  C.  B.  Miller.  It  seems 
to  be  the  theory  of  appellant  that  the  account- 
ing between  the  parties  simply  covered  the 
months  of  September  and  October,  leil.  On 
the  other  band,  it  appears  to  be  the  theory  of 
defendant  that  this  is  an  accounting  covering 
the  entire  period  of  the  bank  account,  to  wit, 
from  April  13,  1900,  to  October,  1911.  There 
were  offered  In  evidence  by  the  defendant 
many  checks,  aggregating  a  large  sum,  cashed 
prior  to  September,  1911,  which  were  neither 
signed  by  the  defendant  personally,  nor  by 
8.  M.  MlUer,  per  G.  B.  MlUer. 

We  are  not  able  to  determine  from  the  rec- 
ord what  the  trial  court  has  really  decided. 
That  portion  of  finding  2,  to  wit,  "That  on 
full  accounting  the  conrt  find  that  there  is  no 
overdraft  due  from  defendant  to  plaintiff," 
decides  nothing  definite.  In  fact.  It  is  not  a 
finding  of  fact,  but  Is  a  conclusion  of  law. 
The  parties,  the  attorneys,  and  this  court  are 
entitled  to  the  benefit  of  a  decision  of  the 
trial  court  upon  facts.  One  of  the  things  this 
court  would  like  to  tmow  Is  whether  on  Sep- 
tember 2,  1911,  there  was  an  actual  overdraft 
of  $177.23,  as  shown  by  the  item  of  that  date 
In  ilzblblt  8.  If  there  was  such  overdraft  at 
that  time,  then  let  the  subsequent  account  be 
set  forth  in  fhe  findings,  showing  what 
dtecks,  if  any,  are  rejected  by  the  court,  and 
let  the  conclusions  show  the  reasons  therefor. 
If,  on  the  other  hand,  there  was  no  real  over- 


draft on  September  2,  1911,  because  of  the 
fact  that  improperly  drawn  checks  had  there- 
tofore been  honored  by  the  bank,  then  let  fie 
court  make  a  finding  showing  what  checks 
are  rejected  by  the  court,  and  in  its  conclu- 
sions the  reasons  therefor.  What  was  said  in 
Davison  v.  Kellar,  152  N.  W.  106,  is  applica- 
ble here. 

The  Judgment  and  order  appealed  from  are 
reversed,  with  directions  to  the  trial  court  to 
make  flndinga  of  fact  her^n. 


PORTER    V.    LIEN.      (No.   8726.)  t 

(Supreme  Court  of  South  Dakota.    Aug.  7, 
1915.) 

1.  Appkai.  ard  Ebbob  <S=>1060  —  Habiilkss 
Eb^ob— Adkission  or  Kvidgnce. 

Where,  in  an  action  by  the  receiver  of  a 
corporation  to  recover  money  paid  by  the  cor- 
poration's manager  for  bank  stock,  there  was  no 
evidence  that  the  corporation  purchased  the 
stock,  the  admission  of  parol  evidence  to  show 
that  It  was  not  authorized  to  buy  bank  stock, 
if  error,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  dent.  Dig.  U  1068,  1069,  4153^157, 
4166;   Dec.  Dig.  «=>1050.] 

2.  Ahpeai.  and  Ebbob  <3=90l— Pbesenta- 
TioN  fob  Review  —  Exclusion  of  Evi- 
dence. 

The  ruling  of  the  court  excluding  evidence 
will  not  be  disturbed,  where  the  materiality  of 
such  evidence  does  not  appear. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1771,  3670;  Dec  Dig.  flsj 
901.] 

3.  Cobpobations  «=5>410  —  Secbetabt  and 

MaNAGBB— ATrTHOBITT~PxntOKABB  OF  BaNK 

Stock. 

That  the  secretary  and  manager  of  a  do- 
mestic corporation  engaged  in  the  business  of 
buying  and  selling  grain,  lumber,  and  coal,  and 
conducting  a  line  of  elevators,  had  authority  to 
draw  and  sign  checks  in  the  name  of  the  com- 
pany, and  to  transact  the  business  in  which  the 
company  was  engaged,  did  not  authorize  the 
owner  of  bank  stock  to  assume  that  such  man- 
ager had  authority  to  purchase  such  bank  stock 
with  the  company's  funds. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  S§  1629-1682 ;   Dec  Dig.  <S=>410.1 

4.  CoEPOBiATioNs  <&=>426— MISUSE  OF  Funds- 
Ratification. 

That  the  officers  of  an  elevator  company 
did  not  discover  the  misuse  of  the  corporation's 
mone^  for  about  two  years  did  not  show  a  rat- 
ification of  the  purchase  of  l>ank  stock  by  its 
manager  with  company  funds,  where  it  did  not 
appear  that  they  had  any  reason  to  believe 
that  tile  funds  were  being  misused,  or  that  they 
b&d  any  occasion  to  make  such  examination  of 
the  manager's  accounts  as  would  have  disclosed 
a  misuse  of  the  funds,  where  it  did  not  appear 
that  tile  liability  of  the  seller  would  have  been 
changed  by  an  earlier  discovery. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §8  1506, 1702-1704,  1707,  IIXW,  1710- 
1716;    Dec  Dig.  <8=>426.] 

5.  Cobpobations  <S=>410— Misuse  oi  B'und»— 
Restitution — Fbaud. 

Where  the  owner  of  bank  stock  seUs  same 
to  the  manager  of  an  elevator  company  who 
has  no  authority,  actual  or  implied,  to  use  the 
company's  funds  therefor,  and  receives  in  pay- 
ment a  check  drawn  on  such  funds,  he  will  be 
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required  to  make  ieBtituti<Hi  to  the  company, 
thongh  he  had  no  Intention  to  defraud  it. 

[Ed.  Note. — For  other  cases,  see  Corporations 
Cent  Dig.  fij  162^-1632;   Dec.  Dig.  <S=410.] 

Appeal  from  Circuit  Court,  Grant  County ; 
J.  H.  Bottum,  Judge. 

Action  by  Clement  F.  Porter,  receiver  of 
the  Independent  Elevator  Company,  a  do- 
mestic corporation,  against  C.  H.  Lien.  From 
judgment  for  plaintiff  and  denial  of  new 
trial,  defendant  appeals.    Affirmed. 

Geo.  S.  Rlx,  of  Milbank,  for  appellant 
Campbdl,  Walton,  McNulty  &  Campbell,  of 
Aberdeen,  and  Howard  Babcock,  of  Slsseton, 
for  respondent. 

POLLET,  3.  Plaintiff  is  the  receiver  of 
the  Independent  Elevator  Company,  a  domes- 
tic corporation,  and  brought  this  action  to 
recover  from  defendant  certain  money,  al- 
leged to  belong  to  said  company,  that  one  A. 
J.  Norby,  the  manager  of  said  company,  had 
paid  defendant  for  stock  in  a  Minneapolis 
bank.  It  Is  not  disputed  timt  the  stock  was 
paid  for  with  a  check  signed  by  the  Inde- 
pendent Elevator  Company,  nor  that  defend- 
ant knew  that  the  check  was  paid  out  of 
the  funds  of  said  Elevator  Company.  The 
defense  is  that  defendant  supposed  that  he 
was  selling  the  stock  to  the  Elevator  Com- 
pany, and  that  he  believed  that  the  said 
Norby,  as  manager  of  said  company,  had  au- 
thority to  purchase  said  stock  for  said  com- 
pany and  pay  for  it  with  the  company's 
funds.  The  undisputed  evidence  showed  that 
the  said  Norby  took  said  stodc  in  his  own 
name,  treated  it  as  his  own,  and  later  sold 
it  as  his  ovm.  It  was  shown  that  he  never 
had  authority  to  buy  it  for,  or  with  the  funds 
of,  the  Elevator  Company,  nor  that  any  of 
the  officers  or  directors  of  said  company  ever 
had  any  knowledge  of  the  purchase  of  said 
stock  or  of  the  misuse  of  said  money  until 
after  the  appointment  of  the  receiver.  The 
trial  coiurt  directed  a  verdict  In  favor  of 
plaintiff  for  the  amount  claimed  in  the  com- 
plaint, and  defendant  appeals  from  the  Judg- 
ment and  order  denying  his  motion  for  a 
new  trial. 

At  the  outset  we  are  met  by  the  objection 
from  respondent  to  the  consideration  of  ap- 
pellant's brief  for  the  reason  that  said  brief 
does  not  contain  a  sufflcient  statement  of  the 
case  or  assignment  of  error  to  properly  pre- 
sent any  matter  for  the  consideration  of  this 
court.  After  respondent  had  filed  his  brief, 
appellant  amended  his  brief  by  adding  some 
essential  matters,  so  that,  while  it  by  no 
means  complies  with  the  law  or  rules  of 
court  relative  to  appeals,  it  does  present  the 
alleged  errors,  or  at  least  sufiicient  of  them 
to  present  the  merits  of  tlie  case. 

[1]  At  the  trial  the  court  admitted  parol 
evidence  to  show  tAe  purpose  for  which  the 
said  Elevator  Company  was  incorporated; 
the  object  being  to  show  that  said  corpora- 


tion was  not  authorized  to  buy  bank  stock. 
This  was  objected  to  by  appellant,  for  the 
reason,  among  others,  that  It  was  not  the 
best  evidence,  and  that  no  sufflcient  founda- 
tion had  been  laid  for  the  admission  of  sec- 
ondary evidence.  As  there  was  no  evidence 
to  show  that  the  Elevator  Company  ever  prur- 
chased  the  stock  bi  questi<m.  It  was  Inuna- 
terial  whether  that  company  had  authority 
to  purchase  bank  stock  or  not ;  therefore  ap- 
pellant was  not  prejudiced  by  such  evidence, 
and  it  is  not  necessary  to  Inquire  into  tlie 
correctness  of  the  ruling  of  the  court  in  ad- 
mitting it. 

[2]  Error  is  predicated  ap<»i  the  exclusi<Ki 
of  certain  conversations  that  took  place  be- 
tween defendant  and  the  said  Norby  about 
the  time  of  the  issuance  of  the  bank  stock  in 
question.  How  this  evidence  was  material  or 
would  have  been  beneficial  to  the  appellant 
does  not  ai^iear,  and  the  mUng  of  the  trial 
court  will  not  be  disturbed. 

At  the  close  of  respondent's  evidence  appel- 
lant moved  for  a  verdict,  and  at  the  <dose  of 
all  the  evidence  respondent  moved  for  a  ver- 
dict The  former  motion  was  denied,  and  the 
latter  granted.  These  rulings  are  assigned  as 
error,  and  are  urged  by  ap()ellant  as  grounds 
for  reversaL  These  assignments  go  to  the 
sufiicieaicy  of  the  evidence  to  sui^ort  the  ver- 
dict 

[3]  Appellant's  only  defense  Is  that  he  be- 
lieved that  he  was  selling  the  stock  to  tbe 
Elevator  Company,  and  that  the  said  Norby, 
as  manage  of  said  company,  had  authority 
to  purchase  said  stock  and  pay  for  it  wltb 
the  Elevator  Company's  funds.  Ttils  asstunp- 
tion  is  without  any  support  whatever  In  the 
evidence.  The  Elevator  Company  was  en- 
gaged in  the  business  of  buying  and  aeUlng 
grain,  lumber,  and  coal.  There  Is  nothing  In 
its  name  to  suggest  to  appellant  that  it  was 
engaged  tn  any  other  business,  or  that  it  bad 
authority  to  engage  in  any  otlier  business. 
It  was  c(»iducting  a  line  of  elevators.  Tills 
certainly  could  not  lead  appellant  to  believe 
that  it  had  authority  to  deal  In  bank  stock,  or 
that  its  general  manager  had  authority  to  use 
the  company's  funds  with  which  to  portihase 
such  stock.  Appellant  contends  that  the  Ele- 
vator Company  held  the  said  Norby  out  to  the 
public  as  its  general  manager  and  agent,  and 
that  from  said  fact  appellant  had  a  rl^t  to 
assume  that  Norby  had  authority  to  use  the 
company's  funds  to  purdiase  the  stock  in 
question.  There  is  no  warrant  for  any  such 
assumption.  It  is  true  that  Norby  was  the 
general  manager  of  the  Elevator  Company. 
He  was  the  secretary  of  that  company,  and 
had  authority  to  draw  and  sign  checks  in  the 
name  of  the  company,  and  the  officers  and 
directors  of  the  company  did  hold  him  out 
to  the  public  as  the  g«ieral  manager  oi  the 
company's  business ;  but,  as  we  have  already 
seen,  that  company's  busUaess  was  the  buying 
and  selllug  of  grain,  lumber,  and,  ooal,  and 
there  was  nothing  in  tlte  conduct  of  the  of- 
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fkiera  to  imply  that  Morttjr  had  authority  to 
deal  in  any  other  commodities. 

[4]  It  is  next  contended  by  appellant  that 
the  purchase  of  the  bank  stock  had  been 
ratified  by  the  Elevator  Company.  This 
claim  is  based  solely  upon  the  fact  that  the 
officers  of  the  Elevator  Company  did  not  dis- 
cover the  misuse  of  the  money  paid  appellant 
for  a  period  of  about  two  years  ^fter  it  had 
been  so  used.  This  of  Itself  does  not  show  a 
ratiflcatlou.  It  Is  not  shown  that  the  officers 
of  the  oompany  ever  had  any  reason  to  be- 
lieve or  suspect  that  the  funds  of  the  com- 
pany were  being  misused,  or  that  they  had  oc- 
casion to  make  such  an  examination  of 
Norby's  accounts  as  would  have  disclosed  a 
misuse  of  the  funds.  It  was  not  shown  that 
appellant's  liability  would  have  been  difTereut 
had  the  loss  been  discovered  sooner  nor  that 
appellant's  condition  bad  changed  in  the 
meantime. 

[f  ]  It  nowhere  appears,  nor  does  appellant 
claim,  that  Norby  pret^ided  at  the  time  he 
purchased  the  stock  that  he  was  purchasing 
it  on  behalf  of  the  company.  The  purchase 
of  the  stock  was  not  wiUiin  the  apparent 
scope  of  his  authority  as  manager  of  an 
elevator  company,  and  while  it  does  not  ap- 
pear that  api)ellant  intended  to  defraud  the 
Elevator  Company,  or  that  he  entered  into 
any  scheme  or  understanding  with  said 
Norby  to  defraud  that  company,  yet  the 
taking  of  the  Elevator  Company's  money  un- 
der the  circumstances  disclosed  by  this  rec- 
ord amounted  to  a  fraud  in  law,  and  it  is  In- 
cumbent ui)on  appellant  to  make  restitution. 
Resp<»dent  was  entitled  to  a  verdict  under 
any  view  of  the  facts,  and  it  was  the  duty  of 
the  court  to  so  Instruct  the  Jury. 

The  Judgiuent  and  order  appealed  from 
are  affirmed. 


STATE   T.   ADNBT.      (Na   8785.) 

(Supreme  Court   of   South  Dakota.     Aug.   7, 
1015.) 

AOTTLTEBT  «=3l— PEBSONS  LIABUC. 

A  husband,  who  obtained  a  divorce  decree 
which  was  not  formally  entered  until  nvore  than 
two  years  later,  and  who  in  good  faith  married 
the  day  after  the  entry  of  decree,  believing  he 
bad  the  rieht  to  remarry,  and  who  after  the  re- 
marriage lived  with  his  second  wife,  was  not 
guilty  of  adultery;  there  being  no  evidence 
that  he  ever  had  carnal  knowledge  of  her  until 
tfter  the  date  of  order  for  decree  of  divorce. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  Si  1-4;   Dec.  Dig.  «=>1.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Thomas  L.  Bouck,  Judga 

John  Adney  was  convicted  of  crime,  and  he 
appeals.    Reversed. 

Albert  H.  Wells,  of  Britton,  and  Howard 
Babcock,  of  Sisseton,  for  appellant  C.  C. 
Caldwell,  Atty.  Gen.,  and  Byron  Abbott, 
State's  Atty.,  of  Britton,  for  the  State. 

POIiLEY,  J.  Appellant  was  convicted  of 
the  crime  of  adultery,  and  as  grounds  for  a 


reversal  ol  the  Judgment  «f  convlcdtm  he 
contends:  First,  that  the  information  in 
the  case  does  not  state  facts  sufficient  to  con- 
stitute a  public  offense;  and,  second,  that  the 
evidence  la  insufficient  to  support  the  ver- 
dict The  portion  of  the  information  that  is 
material  to  a  consideration  of  the  questions 
presented  reads  as  follows: 

"That  John  Adney,  late  of  said  county,  yeo- 
man, at  the  county  of  Mnrsfaall  and  state  of 
South  Dakota,  aforesaid,  did  between  the  Ist 
day  of  May  1911,  and  the  1st  day  of  May,  1914, 
he  then  and  there  being  a  married  man,  bavins^ 
a  wife  living,  commit  the  crime  of  adultery 
with  one  Madeline  La  Croix,  by  then  and  there 
having  carnal  knowledge  of  the  body  of  the 
said  Madeline  La  Croix." 

It  will  be  noted  that  this  Information 
makes  no  attempt  to  fix  the  date  of  the  com- 
mission of  the  offense  charged,  other  than 
to  allege  that  it  occurred  between  two  speci- 
fied dates  that  are  exactly  three  years  apart, 
and  one  of  which  is  more  than  three  years 
prior  to  the  filing  of  the  information;  nor 
does  It  allege  that  the  other  party  to  the  of- 
fense was  not  the  wife  of  the  accused.  The 
objection  that  the  Information  was  Insuffi- 
cient in  these  respects  was  made  to  the  trial 
court  by  demurrer  before  defendant  entered 
his  plea,  and  again  by  motl(Mt  in  arrest  of 
Judgment  after  conviction;  and  It  is  now 
urged  by  appellant  that  the  failure  to  allege 
that  the  offense  was  committed  on  some  speci- 
fied day  within  three  years  prior  to  the  filing 
of  the  information,  and  to  allege  that  the 
other  party  to  the  offense  was  not  the  wife 
of  the  appellant  constitute  fatal  defects^ 

As  we  view  this  cause  and  the  circum- 
stances by  which  it  is  surrounded,  it  is  not 
necessary  to  determine  the  sufficiency  of  this 
information.  At  the  trial  there  was  received 
In  evidence  a  decree  of  divorce,  in  an  action 
wherein  this  defendant  was  plaintiff  and  the 
complaining  witness  (defendant's  former 
wife)  was  defendant  In  said  decree,  it  is  re- 
cited that  that  action  was  tried  on  the  27th 
day  of  March,  1912,  and  that  on  that  date  the 
court  made  an  order  in  which  it  was  adjudg- 
ed and  decreed  that  Adney,  the  defendant  in 
this  action,  was  entitled  to  a  decree  of  di- 
vorce. His  attorney  in  that  action  wrote  him 
that  his  divorce  had  been  granted.  This  let- 
ter was  shown  by  the  defendant  to  Mrs.  La 
Crolz,  who  testified  that  she  believed  defend- 
ant was  divorced  from  his  former  wife  and 
that  he  had  a  right  to  get  married  again. 
For  some  reason  said  decree  of  divorce  was 
not  formally  entered  until  the  14th  day  of 
May,  1914.  The  information  in  this  case  was 
not  filed  unto  the  16th  day  of  June,  1914. 
Defendant  and  Mrs.  La  Croix  were  married 
on  the  ISth  day  of  May,  1914 — a  month  and 
three  days  prior  to  the  filing  of  said  informa- 
tion— and  since  that  time  have  been  living  to- 
gether as  husband  and  wife.  There  is  noth- 
ing in  the  record  tending  to  show  that  de- 
fendant ever  had  carnal  knowledge  of  Mrs. 
La  Croix  until  after  the  27th  day  of  March, 
1912,  the  date  of  the  trial  of  the  divorce  case. 
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when  they  both  appear  to  have  believed  that 
he  WU8  divorced  and  had  a  right  to  get  mar- 
ried again. 

Under  these  circumstances,  we  believe  the 
prosecution  was  unwarranted,  and  the  Judg- 
ment appealed  from  I>  reversed. 

McCOX,  P.  J.,  and  WHITING,  J„  c<mcur  in 
the  result  only. 


JOHNSON  V,  SATBR.     (No.  3728.) 

(Supreme  Court  of   South  Dakota.     Aug.   7, 
1915.) 

Appkal  and  Ebbob  «s>212,  719— Pbesenta- 
TioN  roa  Review  —  Sofficiexcy  or  Evi- 
dence. 
The  insufficiency  of  the  evidence  to  sup- 
port the  verdict  could  not  be  considered  on  ap- 
peal, where  the  record  did  not  show  any  motion 
for  a   directed  verdict,   and   there  was  no  as- 
signment of  error  complaining  of  the  overruling 
ofappellant's  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1251,  1254,  1257,  2968- 
2982,  3490;   Dec.  Dig.  <8s>212,  719.] 

Appeal  from  Circuit  Court,  Marshall 
County ;  Frank  McNulty,  Judge. 

Action  by  Adolph  Johnson  against  Rose  E. 
Bayer.  Judgment  for  plaintiff,  and  defend- 
ant ai^>eals.     Affirmed. 

M.  J.  Staven,  of  Brltton  (R.  D.  Gardner, 
of  Brlttoo,  of  counsel),  for  appellant 

WHITING,  J.  This  is  an  action  In  re- 
plevin. Verdict  and  judgment  were  for  the 
plaintifF.  Upon  this  appeal  the  only  mat- 
ter urged  by  the  appellant  is  the  alleged 
insufficiency  of  the  evidence  to  support  the 
verdict  Inasmuch  as  the  record  does  not 
show  any  motion  for  directed  verdict,  the 
only  manner  in  which  the  Insufflciency  of 
this  evidence  could  be  called  to  the  attention 
of  this  court  would  be  through  an  assignment 
assigning  aa  error  the  overruling  of  appel- 
lant's motion  for  new  trlaL  No  auch  assign- 
ment appearing  in  appellant's  brief,  this  court 
has  no  jurisdiction  to  consider  the  alleged 
insufficiency  of  the  evidence. 

The  judgment  and  order  appealed  from 
are  affirmed. 


8CHWBINFORTH    v.    SCHWENK-BARTH 
BREWING  CO.     (No.  8e87.)t 

(Supreme  Court  of  South  Dakota.    Aug.  T, 
1915.) 

Masteb    and    Servant    i©=21!>— Injubt   to 

Servant— Assumption  of  Risk. 

Where  a  servant  sharpened  tools  on  an 
emery  wheel  on  a  abaft  also  having  a  circu- 
lar saw  about  one  foot  distant  from  the  wheel, 
the  risk  of  Injury  from  the  saw  while  using 
the  wheel  was  so  patent  that  plaintiff  assumed 
the  risk. 

[Ed.  Note.^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  610-G24 ;  Dec.  Dig.  «=> 
219.] 

Whiting  and  Polley,  JJ.,  dissenting. 


Appeal  from  Circuit  Court,  Tanktm  Coun- 
ty;   R.  B.  Tripp,  Judge. 

Action  by  Joseph  Schweiuforth  against  the 
Schwenk-Barth  Brewing  Company.  Judg- 
ment for  plaintiff,  and  defendaat  appeals. 
Reversed  and  remanded. 

French  &  Orvis,  of  Yankton,  for  appellant. 
Joseph  Janousck,  of  Yankton,  and  Bogue  & 
Bogue,  of  CentervlUe,  for  respondent 

McCOY,  P.  J.  This  acticm  was  brought  by 
plaintiff  against  the  defendant  corporation  ta 
recover  damages  for  personal  injury  alleged 
to  have  been  sustained  by  him  by  reason  of 
defendant's  negligence  while  he  was  in  the 
employment  of  defendant  There  was  a  ver- 
dict and  judgment  in  favor  of  plaintlfT,  and 
defendant  appeals,  assigning  as  error,  among 
other  things,  that  the  evidence  was  insuffl- 
deut  to  warrant  or  sustain  such  verdict  It 
appears  that  the  ai^ieUant  was  the  owner  of 
a  brewery  plant;  and  that  one  Larson,  a 
brick  mason,  was  also  employed  by  defendant 
to  rebuild  a  boiler  and  to  tear  down  and  re- 
build the  brick  and  concrete  surroundings  of 
such  boiler.  Respondent  was  employed  by  de- 
fendant as  a  common  laborer,  as  a  helper  In 
the  repairing  of  said  boiler  and  its  sur- 
roundings; that  as  such  helper  respondent 
was  required  to  mix  mortar,  clean  oCT  and 
carry  brick,  and  carry  lumber  and  timbers, 
and  such  other  work  as  might  be  directed  or 
reauired  of  him  by  those  in  charge  of  said 
repairing  work.  A  part  of  said  repair  work 
consisted  in  the  tearing  down  of  a  brick  wall 
and  removing  from  each  individual  brick  the 
old  mortar  adhering  thereto;  and  in  doing 
such  work  the  said  Larson  and  his  assistants 
used  brick  chiseUt  to  cut  brick  and  remove 
such  mortar  therefromi  Across  the  street 
from  where  such  boiler  surroundings  were 
being  repaired,  and  in  another  department 
of  appellant's  brewery  plant,  was  a  carpenter 
^op,  used  generally  for  the  purposes  of  re- 
pairing and  constructing  bar  fixtures.  This 
carpenter  shop  was  in  Charge  of  one  John- 
son. In  such  carpenter  shop  on  a  table  or 
bench  about  four  or  five  feet  l<mg  and  three 
fieet  vride  was  a  shaft  or  Journal  attached  by 
bating  to  a  steam  engine,  which  engine  was 
in  diarge  of  one  Day.  On  this  shaft  or  jour- 
nal was  an  emery  wheel  and  a  circular  saw 
about  one  foot  apart  and  so  arranged  that 
the  saw  at  any  time  might  easily  be  removed 
from  the  shaft  when  the  emery  wheel  was 
to  be  used.  Respondoit  testified  that  on 
April  4,  1911,  Larson,  tbe  brick  mason,  di- 
rected Iiim  to  go  over  and  sharpen  the  diia- 
els ;  tliat  he  (respondent)  went  to  the  carpen- 
ter shop  and  requested  the  engineer  Day  to 
start  the  engine ;  and  while  respondent  was 
engaged  in  sharpening  said  chisels  his  hand 
came  in  contact  with  the  circular  saw,  and 
two  fingers  were  cut  off.  It  also  appears 
from  the  testimony  that  some  two  weeks 
prior  to  the  accident  respondent  had  sharp- 
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ened  cbis^  for  and  at  the  request  ot  one 
Langfeldt  upon  tbis  same  emery  wheel,  at 
vrhich  time  respondent  met  JoluiBcm,  the  car- 
penter, in  the  shop ;  and  respondent  testified 
that  tliat  was  the  first  time  he  had  exam- 
ined the  emery  wheel  and  the  machinery  con- 
nected with  it,  and  that  he  said  to  Johnson: 

"Tou  outrht  to  have  a  guard  over  them; 
somebody  will  get  all  cut  to  pieces.  It  ia  an 
awfully  dangerous  place." 

And  Johnson  rolled  that  they  would  put  a 
guard  over  them  when  they  had  time.  Be- 
spondent  also  testified  that  a  day  or  two  be- 
fore the  accident  Larson,  the  mason,  request- 
ed him  to  sharpen  the  brick  chisels,  and  that 
resiwndent  said  to  Larson  that  be  did  not 
bave  time.  It  does  not  directly  appear  from 
the  evidence  to  whom  the  brick  chisels  be- 
longed; but  the  strong  Inference  therefrom 
is  that  they  were  the  property  of  Larson,  the 
mason.  Larson  testified  that  he  used  a  brick- 
hammer,  chisel,  and  trowel  and  level;  that 
respondent  sharpened  them ;  but  that  he 
(Larson)  had  no  knowledge  prior  to  the  acci- 
dent that  respondent  sharpened  such  tools  at 
the  carpenter  shop  or  that  there  was  an 
emery  wheel  and  saw  in  such  shop. 

We  are  of  the  view  that  the  character  of 
the  danger  arising  from  the  use  of  the  emery 
wheel,  with  the  saw  on  the  shaft,  was  so  ap- 
parently plain  and  visible  and  openly  patent 
to  any  one  of  ordinary  intelligence,  that  re- 
spondmt  assumed  the  risk,  thereby  prevent- 
ing his  recovery,  under  the  circumstances  of 
this  case.  The  evidence  clearly  shows  that 
he  could  not  help  but  and  did  fully  appre- 
ciate the  character  of  the  danger.  This  case 
is  clearly  within  the  rule  announced  in  Carl- 
eon  V.  Sioux  Falls  Water  Co.,  8  S.  D.  47,  65 
N.  W.  419;  Berger  v.  St  P.,  M.  &  M.  By.  Co., 
39  Minn.  78,  38  N.  W.  814;  Atlas  Engine 
Works  ▼.  Randall,  100  Ind.  293,  50  Am.  Rep. 
798 ;  Budtley  v.  Mfg.  Co.,  113  N.  Y.  540,  21 
N.  B.  717. 

It  is  contended  that  a  reversal  of  the  judg- 
ment in  this  case  on  the  foregoing  grounds 
will  amount  to  a  reversal  of  the  decisions  in 
Perreault  v.  Wis.  Granite  Co.,  32  S.  D.  275, 
144  N.  W.  110,  and  Iverson  v.  Look,  32  S.  D. 
321,  143  N.  W.  332;  but  we  are  of  the  view, 
however,  that  the  rule  announced  In  those 
cases  is  not  applicable  to  the  facts  and  cir- 
cumstances of  the  case  present  It  was  never 
intended  by  the  decisions  in  the  Perreault 
and  Iverson  Cases  to  reverse  the  rule  an- 
nounced in  Carlson  v.  Sioux  Falls  Water  Co. 
In  the  Perreault  and  Iverson.  Cases  the  dan- 
gers were  more  latent  and  were  not  of  such 
an  open,  patent,  and  visible  nature  as  the 
danger  in  this  case.  The  danger  in  those 
cases  was  not  readily  and  easily  understood 
and  appreciated  like  the  danger  in  the  pres- 
ent case.  There  was  evidence  in  those  cases 
from  which  the  Jury  might  reasonably  have 
found  that  plaintiff  did  not  appreciate  or  un- 
derstand the  danger  to  which  he  was  exposed, 
while  in  this  case  the  danger  was  of  such  an 
open,  patent  and  visible  nature  that  any  one 


of  reasonable  intelligence,  at  an  Instanta- 
neous glance,  would  fully  appreciate  and  un- 
derstand the  danger.  The  testimony  of  plain- 
titr  clearly  shows  that  he  fully  understood 
and  appreciated  the  danger.  In  the  Perreault 
and  Iverson  Cases  the  defendants  knew  at 
the  time  of  the  empioymeut  and  they  must 
have  bad  in  contemplation,  where  and  what 
tools  and  implements  the  plaintiffs  would  be 
required  to  use  in  the  performance  of  their 
labors ;  while  in  this  case,  on  no  reasonable 
construction  of  the  evidence,  could  it  have 
been  contemplated,  or  in  the  mind  of  either 
party,  that  plaintiff  would  be  required  to 
work  with  or  use  the  emery  wheel  and  siiw 
while  working  under  the  direction  of  the 
mason  Larson.  True,  plaintiff  testified  he 
was  to  help  Johnson,  who  had  charge  of  the 
carpenter  shop;  but  he  was  never  In  fact 
required  to  assist  Johnson,  and  was  in  no 
manner  assisting  him  at  the  time  of  the  In- 
Jury.  If  plaintiff  had  been  helping  Johnson 
at  the  time  of  the  accident  then  the  Perre- 
ault and  Iverson  decisions  might  have  some 
application;  but  that  is  not  this  case.  Lar- 
son was  the  stone  mason  repairing  brick  and 
concrete  settings  around  a  boiler  in  another 
department  of  defendant's  plant  wholly  dis- 
connected with  the  carpenter  shop.  Larson's 
work  had  no  coimection  with  the  emery 
wheel  and  saw.  If  plaintiff  had  been  re- 
quired to  assist  Johnson  in  some  work  that 
required  the  use  of  the  emery  wheel,  then  it 
might  have  been  the  duty  of  Johnson  to  have 
warned  him  as  to  latent  dangers,  or  to  have 
obviated  appar^t  dangers.  But  Johnson  was 
not  required  to  warn  plaintiff  in  regard  to 
matters  having  no  connection  with  Johnson's 
duties.  The  sharpening  of  tools  for  Larson 
was  a  voluntary  act  on  the  part  of  plaintiff. 
Plaintiff  testified  that  some  two  or  three 
days  before  the  accident  he  had  been  request- 
ed by  Larson  to  sharpen  the  chisels,  but  that 
he  did  not  then  have  time  to  do  so.  The  un- 
disputed evidence  of  Larson  is  that  prior  to 
the  accident  he  had  no  knowledge  that  plain- 
tiff sharpened  the  tools  at  the  carpenter  shop, 
or  that  there  was  an  emery  wheel  and  saw  in 
said  shop.  Under  such  circumstances,  It  can- 
not be  well  said  that  it  was  the  duty  of  Lar- 
son to  warn  plaintiff  of  the  dangers  connect- 
ed with  the  use  of  the  emery  wheel,  or  that 
Larson  or  any  one  else  for  defendants  re- 
quired plaintiff  to  use  said  emery  wheel. 
There  are  many  vital  and  material  distinc- 
tions betweai  tbis  case  and  the  Perreault 
and  Iverson  Cases.  There  is  a  class  of  cases, 
however,  where  it  appears  that  the  master 
has  forced  or  coerced  the  servant  into  word- 
ing In  a  dangerous  place  or  with  dangerous 
tools,  and  where  it  was  held  that  the  serv- 
ant does  not  assume  the  risk  although  he 
knew  and  appreciated  the  danger;  but  the 
decisions  in  such  cases  can  have  no  applica- 
tion in  this  case  for  the  reason  that  there  is 
no  evidence  of  any  character  tending  to  show 
that  plaintiff  was  forced  or  in  any  manner 
coerced  by  defendant  or  by  any  one  author- 
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Ized  by  defendant,  to  use  the  emery  wheel 
and  saw.  Where  a  servant  Is  placed  In  the 
position  by  the  master  of  being  compelled  to 
work  in  a  dangerous  place^  or  with  dangerous 
tools  and  implements,  or  not  work  at  all, 
presents  a  different  question  from  that  In- 
TOlved  under  the  facts  of  this  case. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded. 

WHITING  and  POLLET,  JJ.,  dlasenting. 


STATE  ex   rel.   STEPHENS  v.  COSTELLO 
et  aL     (No.  3684.) 

(Supreme   Court   of   South   Dakota.     Aug.   7, 
1915.) 

Intoxicating  LigtroBa  <8=5»7e— Petition  fob 
License  —  Cebtiokaki—Recobd— Evidence. 
Since  in  certiorari  the  case  is  to  be  de- 
termined upon  the  record  as  it  appears  from  the 
return  to  the  writ,  and  matters  outside  of  the 
record  will  not  be  considered  to  determine 
whether  the  action  of  the  inferior  board  ia  war- 
ranted by  the  facts,  where  the  record,  in  an 
election  to  determine  whether  intoxicating  liq- 
uors should  be  sold,  and  granting  a  permit  for 
such  sale,  showed  upon  its  face  that  the  peti- 
tion for  the  permit  was  signed  by  a  sufficient 
number  of  voters,  evidence  outside  the  record 
could  not  be  considered  to  determine  whether 
sudi  petition  was  properly  signed,  so  as  to 
give  the  board  of  trustees  jurisdiction. 

[Ed.  Nota — For  other  cases,  see  Intoxicating 
liquors,  Ont.  Dig.  t  SO*.   I>ec  Dig.  *»7e.] 

Appeal  from  Circuit  Court,  Beadle  County; 
Alva  E.  Taylor,  Judge. 

Certiorari  by  the  State,  on  the  relation  of 
R.  W.  Stephens,  against  Thomas  CosteUo  and 
others,  to  bring  up  a  record  pertaining  to  an 
election  and  permit  to  sell  Intoxicating  liq- 
uors. Ftom  a  judgment  quashing  the  writ 
and  dismissing  the  proceedings,  the  relator 
aroeals.    Affirmed. 

Crawford  &  Warren,  of  Huron,  for  appel- 
lant Null  ft  Boyhl,  of  Huron,  for  respond- 
ents. 

POLIjEY,  J.  The  defendants  in  this  ac- 
tion are  members  of  the  board  of  trustees 
and  the  clerk  of  the  town  of  Cavour.  At  the 
annual  town  election,  the  question,  "Shall  in- 
toxicating liquors  be  sold  at  retail?"  was 
submitted  to  the  voters  of  the  town.  A  ma- 
jority of  such  voters  voted  in  the  afflrmative. 
Thereafter  a  resident  of  the  town  filed  an 
application  with  the  town  board  asking  for  a 
permit  to  engage  in  the  retail  liquor  business ; 
also,  a  petition,  purporting  to  be  signed  by 
23  residents  of  the  town,  certifying  to  the 
good  character  of  the  applicant  and  asking 
that  the  application  be  granted.  The  ap- 
plication was  granted,  and  plaintift,  deeming 
such  petitions  insufficient  to  give  the  board 
of  trustees  Jurisdiction  to  act  in  the  prem- 
ises, sued  out  a  writ  of  certiorari  from  the 
circuit  court  of  Beadle  county  directed  to  de- 
fendants and  ordering  them  to  certify  up  the 
record  pertaining  to  said  election  and  i)ermlt 


to  sell  intoxicating  liquors,  to  the  end  that 
the  same  might  be  Inquired  into  and  that 
said  permit  might  be  canceled  and  annalled 
in  case  it  was  found  that  said  board  had  act- 
ed without  authority  in  granting  the  same. 
On  the  return  day  fixed  in  said  writ,  de- 
fendants made  answer  accompanied  by  a  tran- 
script showing  aU  of  the  proceedings  on 
which  they  had  acted  in  holding  said  elec- 
tion and  granting  said  permit.  This  return 
on  its  face  showed  that  all  of  the  steps  requi- 
site to  the  granting  of  a  permit  to  sell  intoxi- 
cating liquors  had  been  taken  and  that  said 
board  was  fully  authorized  in  granting  the 
same.  Plaintiff  then,  for  the  purpose  of 
showing  that,  as  a  matter  of  fact,  the  said 
board  did  act  without  authority,  offered  to 
prove,  by  evidence  outside  of  the  record,  that 
neither  the  petition  asking  for  the  vote  on 
the  license  question  nor  the  petition  for  the 
permit  to  sell  intoxicating  liquors  contained 
the  names  of  the  requisite  number  of  quali- 
fied signers,  and  that  the  defendants  who 
constituted  the  board  of  trustees  and  who 
passed  upon  the  sufficiency  of  said  petitions 
were  themselves  signers  on  said  petitions. 
This  offer  was  objected  to  by  defendants  on 
the  ground  that  extrinsic  evidence  is  not  ad- 
missible in  certiorari  proceedings,  but  that 
the  matter  must  be  decided  upon  the  record 
itself.  This  objection  was  sustained,  and 
the  rejection  of  this  testimony  by  the  trial 
court  was  excepted  to  by  plaintiff  and  is  now 
relied  upon  as  reversible  error. 

The  rule  is  well  established  that  In  cer- 
tiorari proceedings  the  case  is  to  be  deter- 
mined upon  the  record  as  it  appears  from  the 
return  to  the  writ,  and  that  matters  outside 
the  record  will  not  be  considered  to  ascer- 
tain whether  the  action  of  the  inferior  board 
or  tribunal  is  warranted  by  the  facts  or  not. 
While  recognizing  this  general  rule,  appel- 
lant contends  that,  for  the  purpose  of  deter- 
mining whether  such  board  or  tribunal  was 
acting  within  its  jurisdiction,  extrinsic  evi- 
dence may  be  received.  This  contention  is 
based  upon  what  is  said  In  certain  cases, 
notably  Lonsdale  Co.  v.  Commissioners,  18 
R.  L  5,  25  Atl.  655;  Stumpf  v.  Board  of 
Supervisors,  131  CbI.  364,  63  Pac  663,  82 
Am.  St  Rep.  350;  and  Scbwarz  v.  Superior 
Ct.,  Ill  Cal.  106,  43  Pac.  580— dted  in  ap- 
pellant's brief.  But,  from  a  careful  reading 
of  these  cases,  it  is  apparent  that  they  will 
not  bear  the  construction  put  upon  them  by 
appellant.  In  these  cases  the  doctrine  is  an- 
nounced that,  for  the  puri>ose  of  enabling 
the  reviewing  court  to  ascertain  whether  ju- 
risdictional facts  were  established.  It  will  re- 
quire the  return  of  the  evidence  upon  which 
such  facts  are  based;  and  in  Stumpf  v. 
Board,  supra,  it  is  said: 

"Upon  certiorari,  though  the  inferior  tribu- 
nal is  required  to  certify  only  matters  of  rec- 
ord, yet,  if  the  jurisdictional  facta  do  not  ap- 
pear of  record,  it  must  certify  not  only  what  is 
tedmically  denominated  the  'record,'  but  sucli 
facts,  or  the  evidence  of  them,  as  may  be  necev- 
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aaij  to  determine  TrhateTer  qaestion  as  to  the 
junadiction  of  the  tribunal  may  be  involved." 

The  evidence  referred  to,  though,  Is  the 
evidence  that  was  presented  to  the  Inferior 
tribunal  and  ui)on  which  It  based  its  detemal- 
natlon,  and  not  additional  evidence  that  may 
be  presented  to  the  reviewing  court.  This 
doctrine,  however,  is  not  universal,  as  some 
courts  will  not  consider  the  evidence  that 
was  acted  upon  by  the  inferior  tribunal  but 
only  the  record  proper.  In  State  v.  Common 
Council,  53  Minn.  238,  55  N.  W.  U8,  39  Am. 
St  Rep.  595,  the  Supreme  Court  of  Minne- 
sota said: 

"Some  courts,  restricting  the  writ  to  its  orig- 
inal common-law  office,  bold  that  it  brines  up 
for  review  only  the  record,  and  not  the  evidence, 
and  hence  that  they  will  not  look  into  the  evi- 
dence at  all,  but  merely  inspect  the  record,  to 
see  whether  the  inferior  tribunal  had  jurisdic- 
tion, and  had  not  exceeded  it,  and  had  proceeded 
according  to  law,  or,  as  expressed  in  one  case, 
whether  the  tribunal  'bad  kept  within  its  juris- 
diction, or  whether  the  cause  assigned  was  a 
caase  for  removal  under  the  statute.'  Other 
courts  hold  that  the  evidence  may  be  brought 
up,  not  for  the  purpose  of  weighing  it,  to  ascer- 
tain the  preponderance,  but  merely  to  ascertain 
whether  there  was  any  evidence  at  all  to  sus- 
tain the  decision  of  the  inferior  tribunal — wheth- 
er it  furnished  any  legal  and  substantial  basis 
for  the  dedsion.  The  latter  is  the  doctrine  of 
this  court  as  to  the  office  of  the  writ  of  certi- 
orari." 

In  6  B.  0.  I/.,  at  section  16,  the  rule  Is 
stated  as  follows: 

•The  writ  of  certiorari,  as  a  general  rule, 
brings  up  for  review  only  the  record  proper  of 
the  tribunal  to  whidi  it  is  addressed  and  not  the 
evidence.  But  if  it  l>ecomes  necessary  for  the 
court  of  review  to  be  put  in  possession  of  the 
facts  upon  which  the  court  below  acted,  and 
which  are  not  technically  of  record,  it  is  com- 
petent to  require  the  lower  court  to  certify 
such  facts  in  its  return  to  the  writ,  and  this 
statement  of  facts  will  then  be  a  part  of  the 
record.  And,  where  the  jurisdictional  facts 
do  not  appear  of  record,  the  lower  court  must 
certify  not  only  what  is  technically  denominated 
the  record,  but  such  facts,  or  the  evidence  of 
them,  as  may  be  necessary  to  determine  what- 
ever question  as  to  the  jurisdiction  of  the  tribu- 
nal may  be  involved.  It  may  be  stated  as  a 
universal  rule,  however,  that,  as  the  province 
of  the  writ  of  certiorari  is  to  review  a  record 
of  an  inferior  court,  (joard,  or  trilranal,  and  to 
determine  from  the  record  whether  sucii  court, 
board,  or  tribunal  has  exceeded  its  jurisdic- 
tion, evidence  dehors  the  record,  and  contradict- 
ing it,  is  not  permitted  in  the  absence  of  stat 
ntory  authority." 

In  this  case,  there  was  nothing  upon  the 
face  of  the  return  to  show  that  any  of  the 
petitioners  on  said  petitions  were  not  legally 
qnalifled  signers,  nor  was  there  anything  to 
show  that  the  members  of  the  board,  who 
passed  tipon  the  sufficiency  of  the  said  peti- 
tions, were  among  the  signers  thereon.  The 
mere  fact  that  said  petitions  contained  names 
similar  to  the  names  of  the  members  of  the 
board  does  not  prove  that  they  are  identical. 
There  Was  no  application  by  plaintiff  re- 
questing that  defendants  be  directed  to  make 
a  farther  or  amended  return  showing  what, 
if  any,  evidence  was  before  the  board  when 
considering  said  petitions,  nor  that  they  cer- 


tify up  the  facts  upon  which  tljey  based 
their  conclusions.  The  matter  of  holding  the 
election  and  acting  up(xi  the  petition  for  the 
permit  were  matters  within  the  general  ju- 
risdiction of  the  board.  It  appeared  from 
the  return  that  sufficient  petitions  had  beeu 
filed  and  that  all  steps  necessary  to  author- 
ize the  granting  of  the  permit  bad  been  talc- 
en;  and,  as  extrinsic  evidence  was  incompe- 
tent to  Impeach  or  contradict  the  said  re- 
turn, the  writ  was  properly  quashed  and  the 
proceeding  dismissed. 
The  Judgment  appealed  from  Is  afQrmed. 


VAN  ABBIi  T.  WEMMBRING.     (No.  3789.) 

(Supreme   Court  of   South    Dakota.      Aug.    7, 
1915.) 

1.  Btidknob  «=>S97— Pabol  Evidenok. 

One  seeking  to  recover  on  a  written  con- 
tract must  rely  on  the  writing  as  executed,  or 
must  have  the  same  reformed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  g|  1756-1765;  Dec.  Dig.  «=>397.] 

2.  APPEAl    AND    EBBOB    «=»1180— REVKRBAIr- 

Efixct. 

A  judgment  of  the  trial  court  is  vacated 
by  a  judgment  of  the  Supreme  Court  reversing 
it,  and  findings  of  fact  in  a  cause  wherein  the 
judgment  has  been  so  vacated  and  no  new  judg- 
ment has  been  entered  are  also  vacated,  so  as 
to  leave  the  case  as  it  stood  l>efore  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  462fr-4631,  4658,  4659; 
Dec.   Dig.  ®=»1180.] 

3.  Judgment  «=>664— Res  Judicata— Reveb- 
BAL—EFFECT—ADMiBsiBiLnr— Evidence  on 
Fobmbb  Tbial. 

In  a  vendor's  action  for  reformation  of  the 
contract  and  for  its  specific  performance  as  re- 
formed, where  the  Supreme  Court,  reversing  a 
judgment  for  plaintiff,  limited  its  views  solely 
to  the  right  to  specific  performance,  and  revers- 
ed, with  directions  to  enter  judgment  on  the 
findings  in  favor  of  defendant,  without  sustain- 
ing the  findings  relating  to  the  reformation  of 
the  contract,  the  judgment  to  be  entered  could 
only  be  a  judgment  dismissing  the  whole  action, 
and,  where  the  trial  court  entered  no  judgment, 
the  former  findings  were  not  res  judicata,  and 
the  former  conclusions  and  judgment  were  with- 
out evidentiary  force  in  plaintiff's  subsequent 
action  for  damages  for  breach  of  the  contract 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S§  1175,  1176;    Dec.  Dig.  <S=9664.] 

Appeal  from  Circuit  Court,  Hyde  County; 
John  F.  Hugbes,  Judge. 

Action  by  John  Van  Abel  against  O.  F. 
Wemmering.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed,  and  cause  re- 
manded, for  new  triaL 

M.  C.  Cunningham,  of  Highmore,  and  A.  W. 
Wilmarth,  of  Huron,  for  appellant  M.  Har- 
ry O'Brien,  of  Hlglimore,  for  respondent 

GATES,  J.  In  a  cause  of  the  same  title 
this  court,  la  an  opinion  appearing  In  33  S.  D. 
544,  146  N.  W.  697,  held  that  the  giving  of  a 
mortgage  upon  the  property  by  the  vendor 
after  the  time  fixed  for  the  performance  of 
the  contract  of  purchase  and  sale  deprived 
the  vendor  of  his  remedy  of  specific  perform- 
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ance  ot  the  contract  The  amended  com- 
plaint In  that  action  contained  two  causes  ol 
action — one  for  the  reformation  of  the  con- 
tract by  changing  the  township  number  in 
the  description  of  the  land  fWm  113  to  112 ; 
the  other  for  a  spedQc  performance  of  the 
reformed  contract  This  court  In  concluding 
its  opinion  said: 

"No  opinion  is  herein  expressed  as  to  the 
legal  rights  of  the  parties  in  relation  to  said 
contract.  The  views  herein  expressed  relate 
solely  to  the  right  and  remedy  of  specific  per- 
formance as  applied  to  the  particular  circum- 
stances of  this  case. 

"The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  enter  judgment  on  the  findings  in  favor 
of  defendant." 

The  remittitur  In  that  cause  was  filed  ia 
the  trial  court  on  May  14,  1914.  On  May  23, 
1914,  the  plalntlfT  brought  an  action  for  dam- 
ages for  breach  of  contract  The  case  was 
tried  by  liie  court  together  with  a  Jury,  and 
the  plaintiff  was  awarded  damages  In  the 
sum  of  $3,168.14.  From  the  judgment  and 
order  denying  a  new  trial,  defendant  appeals. 

[1]  In  conformity  with  the  opinion  it  would 
have  been  proper  for  this  court  In  Its  former 
judgment  to  have  directed  the  trial  court  to 
enter  Judgment  sustaining  that  part  of  the 
findings  of  fact  and  conclusions  of  law  which 
related  to  the  reformation  of  the  contract 
and  for  a  decree  of  reformation,  but  dismiss- 
ing the  cause  of  action  which  asked  for  spe- 
cific performance  of  the  contract  Doubtless 
this  court  would  have  directed  the  entry  of 
such  Judgment  had  respondent  within  the  30- 
day  period  after  decision  made  application 
for  such  relief.  But  what  did  this  court  di- 
rect? It  directed  the  entry  of  Judgment  upon 
the  findings  in  favoif  of  defendant  Such 
Judgment  to  be  entered  could  only  be  a  Judg- 
ment of  dismissal  of  the  whole  action,  em- 
bracing as  well  the  cause  Of  action  for  the  ref- 
ormation of  the  contract  as  the  cause  of  ac- 
tion for  specific  performance.  So  that  U  a 
Judgment  In  the  trial  court  had  been  entered 
pursuant  to  the  remittitur,  the  contract 
would  have  stood  nnreformed.  To  entitle  the 
plaintiff  to  recover  damages  for  its  breach, 
he  would  have  been  obliged  to  have  the  con- 
tract reformed.    Castle  v.  Gleason,  81  S.  D. 

C90,  141  N.  W.  516;  Id.,  35  S.  D. ,  190  N. 

W.  895. 

[I,  3]  But  tn>  'ttr  as  appears  from  the  rec 
ord,  the  trial  court  did  not  enter  any  Judg- 
ment upon  the  remittitur.  So  that  so  far  as 
appears,; there  was  no  Judgment  whatever  in 
the  former  case  at  the  time  of  the  trial  of 


this  case,  because  the  former  Judgment  of  the 
trial  court  had  been  vacated  by  the  judgment 
of  this  court  It  Is  perfectly  apparent  that 
findings  of  fact  In  a  cause  wherein  the  judg- 
ment has  I>een  vacated  and  no  new  judgment 
entered  have  no  more  force  as  res  Judicata 
than  If  no  Judgment  had  ever  I>een  entered  in 
the  first  place.  If  this  court  had  simply  re- 
versed the  judgment  without  directions,  it  is 
clear  that  not  only  the  judgment  of  the  trial 
court  would  have  been  vacated,  but  the  find- 
ings of  fact  and  conclusion  of  law  as  well, 
and  that  the  case  would  then  have  stood  la 
the  same  position  as  It  did  before  the  trlaL 
Schnepper  v.  Whiting,  18  S.  D.  40,  99  N.  W. 
85;  Steere  v.  Gingery,  24  S.  D.  423,  428,  123 
N.  W.  863.  Clearly  In  such  case  the  findings, 
conclusions,  and  Judgment  would  not  have 
been  admissible  upon  another  trial  to  prove 
the  facts  necessary  to  be  proved  In  the  subse- 
quent trial.  Can  It  rationally  be  claimed 
that  when  the  court  goes  further,  and.  In  ad- 
dition to  reversing  the  Judgment  dlrectas  the 
entry  in  the  trial  court  of  a  Judgment  dis- 
missing the  action,  such  decision  and  dlree- 
tlou  leave  the  case  la  the  position  It  was  after 
the  trial  and  before  the  appeal  was  taken? 
It  would  seem  to  us  that  a  mere  statement 
of  the  question  shows  the  absurdity  of  the 
contention.  The  trial  court  not  only  admitted 
In  evidence  certain  of  the  findings  of  fact  and 
conclusions  of  law  In  the  former  case  to  es- 
tablish certain  facts  necessary  to  be  proved 
In  the  present  case,  but  It  received  In  evi- 
dence and  gave  force  to  the  former  Judgment 
of  the  trial  court  which  had  been  vacated. 
These  were  barren  of  evidentiary  force,  and 
without  them  the  evidence  was  insufficient  to 
sustain  the  verdict.  Moreover,  the  trial  court 
considered  the  matters  embraced  in  the  for- 
mer findings  as  res  judicata,  and  took  from 
the  Jury  the  consideration  of  all  questions, 
save  only  the  amount  of  plaintiff's  damage. 
This  was  clearly  error,  because  the  parties 
were  entitled  to  have  all  of  the  evidence 
passed  upon  by  the  Jury. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Upon  the  hearing  of  this  cause  there  was 
also  presented  and  argued  a  motion  to  strike 
from  appellant's  brief  certain  portions  as  sur- 
plusage. This  motion  Is  now  referred  to  the 
Clerk  of  this  court  tor  determination,  upon 
the  papers  heretofore  presented.  In  connec- 
tion with  the  taxation  of  costs,  subject,  how- 
ever, to  review  by  this  court 
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LOOSE  V.  DBEBFIBLD  TP.    (No.  292.) 
(Supreme  C!ourt  of  Michigan.    Jnly  23,  1915.) 

1.  Damaoks    «=>166— Pkbsonal    Injubies— 
Evidence. 

Evidence  that  after  the  alleged  injuries 
plaintiff  did  not  work  steadily  is  admissible  to 
establish  them. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {§  478,  479,  4S1 ;   Dec.  Dig.  <S=al66.] 

2.  BviDBNCE  «=>471— Facts  ob  Opinions. 

In  a  personal  injury  action,  testimony  that 
after  the  accident  plaintifF  talked  as  though  he 
had  difficulty  in  breathing  is  a  statement  of  s 
fact,  tbongh  the  qnestitxi  in  response  to  which 
it  was  given  called  for  the  witness'  conclusion 
as  to  whether  plaintiff  made  exclamations  in- 
dicating to  the  witness  that  he  was  in  pain. 

[Ed.  Note. — For  other  eases,  see  Evidence, 
Cent  Dig.  IS  2149-2186;    Dec  Dig.  <8=471.] 

8.  EviDENOB   <S=>127— Pkbsowai.    Injubies— 
Statements  bt  Pebson  Injubbd. 

In  a  personal  injury  action,  a  witness  may 

testify   that  after  the  accident  plaintiff  made 

complaints  of  pain. 
[Ed.   Note. — For   other  cases,   see   Evidence, 

Cent  Dig.  H  877-382;    Dec.  Dig.  <8=>127.] 

4.  Eyidencb    «s9123—Adi(ib8I0R8— Admissi- 
bility. 

Admissions,  made  after  the  accident  and 
out  of  the  hearing  of  plaintiff  by  the  driver  of 
the  car  in  which  plaintiff  was  riding  when  in- 
jured, are  inadmisidble  except  to  contradict  the 
driver. 

[Ed.  Note.— For  other  coses,  see  Evidence, 
Cent  Dig.  Sg  351-368;   Dec.  Dig.  <3=»123.] 

6.  EviDENCJE    €=>513— Opinion    Evidence— 

ExPEBT  Testimony. 

The  question  of  the  construction  and  con- 
dition of  a  country  highway  is  not  one  for 
expert  testimony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2317,  2318;  Dec.  Dig.  <S=513.] 

6.  Highways  «=>197  —  Injuries  —  Neqli- 

OENCE. 

Where  the  highway  as  it  appeared  to  the 
driver  of  a  motor  car  showed  only  a  slight 
raise  in  the  roadbed  which  he  concluded  was  a 
recently  repaired  sluiceway,  and  he  could  not 
discover  the  excavation  behind  the  ditch  until 
so  dose  that  he  was  unable  to  avoid  it,  he  was 
justified  in  proceeding. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §§  482,  491-493,  498-503;  Dec. 
Dig.  <S=197.J 

7.  Highways  <S=>213— Injtjbieb  —  Actions— 
JUBY  Qbebtion. 

Whetiier  the  driver  of  a  motor  car  exer- 
cised due  care  in  his  method  of  proceeding  over 
a  highway,  where  he  saw  a  slignt  raise  in  the 
roadbed,  held,  under  the  evidence,  for  the  jury. 
[Kd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S§  635-537 ;    Dec.  Dig.  <^::3213.] 

&  Tbiai.  «=»21— Conduct  of  Tbiai^Right 

TO  COMPtAIN. 

Where  plaintiff's  counsel  absented  them- 
■elves  from  the  courtroom  while  the  jury  was 
deliberating,  they  cannot  complain  that  the 
court,  when  the  jury  returned,  read  to  them 
part  of  the  testimony  and  did  not  read  other 
testimony  claimed  to  be  germane  to  that  called 
for. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  39;   Dec.  Dig.  <&=»21.] 

Error  to  Circuit  Coart,  Livingston  Comity ; 
Selden  S.  Miner,  Judge. 
Action  by  Edward  O.  Loose  against  the 


Township  of  Deerfleld.  There  wtug  a  Jridg- 
ment  for  plaintifr,  and  defendant  brings  er- 
ror.   Affirmed. 

Argued  before  BROOKH  C.  J.,  and  Mc- 
ALVAY,  KUHN,  STONE,  OSTRANDBE, 
BIRD,  MOORE,  and  STEERE,  JJ. 

William  B.  Robb  and  W.  P.  Van  Winltle  ft 
Son,  all  of  Howell,  for  appellant  Louis  E. 
Howlett  and  Francis  J.  Shields,  both  of 
HoweU,  for  appellee. 

BIRD,  J.  Plaintiff  was  riding  with  his 
neighbor  in  his  automobile  at  a  late  hour  at 
night  on  one  of  the  north  and  south  highways 
of  the  defendant  township,  when  they  came 
to  an  Intersecting  highway  which  was  being 
converted  Into  a  state  reward  road.  At  the 
point  of  intersection,  a  cut  had  been  made  in 
the  east  and  west  highway  about  ten  inches 
in  depth  and  nine  feet  wide,  and  the  dirt  had 
been  thrown  out  on  both  sides,  thereby  form- 
ing a  ridge  four  or  five  inches  In  height  on 
each  side  of  the  excavation  to  receive  tiie- 
graveL  The  automobile  ran  into  this  excava- 
tion, and  plaintiff  was  thrown  violently  about 
in  the  automobile,  and  as  a  consequence  suf- 
fered injuries  for  which  he  claims  he  should 
be  compensated.  The  declaration  (diarged 
the  defendant  with  a  failure  to  keep  the- 
highway  In  reasonable  repair  and  in  condi- 
tion reasonably  safe  and  fit  for  travel;  the 
particular  negligence  alleged  being  its  fail- 
ure to  place  lights  or  barriers  thereon  to 
warn  travelers  of  the  danger.  The  question 
was  submitted  to  a  jury,  and  they  returned  a 
verdict  for  the  plaintiff  of  $300.  Several  rea- 
sons are  assigned  by  defendant  why  the  judg- 
ment should  be  reversed.  A  few  of  them  will 
be  considered. 

[1]  1.  Error  is  assigned  on  the  admission 
of  the  following  testimony: 

Dennis  McCarty,  a  n^ghbor  of  plaintiff, 
was  asked: 

(a)  Q.  Now,  do  you  know  what  his  condition 
of  health  was  after  he  received  this  injury  in 
June?  A.  I  saw  he  wasn't  working  steady 
himself,  and  had  help  there  on  the  farm.  Mr. 
Van  Winkle:  I  object  to  that  as  not  tending 
to  prove  his  condition  of  health,  and  move  it 
be  stricken  out    The  Court :    It  may  stand. 

(b)  Q.  At  any  time  when  you  saw  him  along 
through  the  months  and  days  of  June  after 
he  got  hurt,  did  you  hear  him  make  any  ex- 
clamations that  showed  to  yon  that  at  that 
time  he  was  in  pain?  A.  Why,  I  noticed  when 
he  was  talldng  to  me  he  had  difficulty  in  breath- 
ing. 

The  witness  Chester  Downer,  a  near  neigh- 
bor to  plaintiff,  was  permitted  to  answer 
the  following  question: 

(c)  Q.  How  many  times  have  you  heard  him 
during  the  last  summer,  since  he  got  hurt  speak 
of  bis  back  troubling  him?  A.  Not  a  great 
many  times. 

The  answer  to  question  "a"  was  not  wholly 
immaterial.  The  fact  that  plaintiff  was  not 
working  steadily,  and  that  another  was  do- 
ing his  work,  was  at  least  consistent  with 
his  claim  of  Incapacity  by  reason  of  his  in- 
juries. 
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[1]'  Qneetlon  "b"  wqa  somewliat  objectton- 
able  as  calling  for  a  condusicm,  but  tbe  an- 
swer which  it  brought  forth  attempted  to 
state  only  a  fact. 

[3}  Question  "c"  was  not  improper.  It  did 
not  call  for  narration  of  past  suffering,  as  is 
urged,  but  called  for  complaints,  if  any,  made 
by  plaintiff  of  bis  then  condition.  Such 
statements  are  not  regarded  as  hearsay  be- 
cause they  are  received  upon  the  theory  that 
they  are  acts  rather  than  declarations.  Hy- 
att y.  Adams,  19  Mich.  200;  Johnson  t.  Mc- 
Kee,  27  Mich.  473 ;  Grand  Rapids  &  Indiana 
Ry.  T.  Huntley,  38  Mich.  543,  31  Am.  Rep. 
321 ;  wm  y.  Village  of  Mendon,  106  Mich. 
251,  66  N.  W.  58. 

[4]  2.  Defendant  attempted  to  show  as  a 
substantive  fact  that  certain  admissions  were 
made  by  TroUman,  the  driver,  as  to  the  speed 
of  the  car.  The  refusal  of  the  court  to  ad- 
mit these  is  assigned  as  error.  Had  the 
foundation  been  laid  and  the  admissions  of- 
fered as  impeachment  of  Trollman,  they 
would  have  been  competent;  but  as  substan- 
tive evidence  they  were  not  competent  be- 
cause tbey  were  made  some  time  after  the 
accident  and  not  in  the  presence  of  the 
plaintiff.  Edwards  v.  Foote,  129  Mi(dL  121, 
88  N.  W.  404. 

[I]  3.  Expert  testimony  was  offered  and 
rejected  on  the  question  as  to  whether  the 
highway  at  the  place  of  the  injury  was  rea- 
sonably safe  for  automobiles.  The  question 
of  the  construction  and  condition  of  a  coun- 
try highway  is  a  subject  which  does  not  re- 
quire expert  testimony  to  enable  a  jury  to 
decide  as  to  whether  it  was  reasonably  safe 
for  the  passage  of  vehicles.  And  It  was  not 
error  for  the  trial  court  to  reject  it.  Harris 
V.  Twp.  of  Clinton,  64  Mich.  447,  31  N.  W. 
425,  8  Am..  St.  Bep.  842. 

[B,  7]  4.  The  refusal  of  the  trial  court  to 
charge  the  jury  that  plaintiff  and  the  driver 
were  guilty  of  contributory  negligence  as  a 
matter  of  law  is  made  tbe  ground  for  an  as- 
signment of  error.  In  support  of  this  con- 
tention, it  is  argued  that  both  plaintiff  and 
Trollman  knew  that  the  highway  In  question 
was  being  repaired,  both  admitted  seeing  the 
elevation  when  from  16  to  20  rods  away,  and 
that  it  appeared  from  tbe  testimony  of  TroU- 
man that  at  the  rate  of  speed  he  was  travel- 
ing be  conid  have  stopped  his  car  in  one 
rod.    The  testimony  of  the  driver  is  that,  as 


he  approached  the  highway,  be  noticed  a 
slight  raise  In  the  roadbed,  and  from  its  ap- 
pearance he  concluded  that  it  was  a  recently 
repaired  sluiceway ;  that  he  slowed  down  his 
car  to  a  speed  of  six  or  seven  miles  an  ho«ir 
to  go  over  it,  and  did  not  discover  the  exca- 
vation which  lay  behbid  the  ridge  until  he 
was  so  close  that  he  was  unable  to  avoid  it 
It  was  conceded  that  there  were  no  lights  nor 
barriers  to  warn  the  driver  of  the  danger. 
The  situation  as  it  appeared  to  the  driver 
was  such  that  he  had  a  right  to  proceed 
(Harris  v.  Township  of  Clinton,  64  Mich. 
447,  31  N.  W.  425,  8  Am.  St  Rep.  842) ;  but 
as  to  whether  In  so  doing  he  exercised  the 
care  and  caution  that  an  ordinarily  careful 
and  prudent  man  would  have  exercised,  un- 
der similar  circumstances,  was  a  questlcw 
entirely  within  the  province  of  the  jury. 

[t]  5.  After  deliberating  fbr  a  time,  the 
jury  came  into  court  and  indicated  that 
there  was  some  disagreement  between  them 
as  to  the  testimony  of  certain  witnesses  who 
had  testified  upon  the  trial.  Thereupon  the 
court  ordered  the  stenc^rapher  to  read  the 
testimony  of  two  witnesses,  after  which  the 
jury  again  retired  to  their  room.  This  ac- 
tion of  the  trial  court  is  assigned  as  error, 
because  it  was  done  in  the  absrace  of  de- 
fendant's counsel,  and  because  certain  other 
testimony  should  have  been  read  In  order  to 
have  given  them  a  correct  understanding  of 
the  matter  in  doubt  It  Is  sufllclent  to  say 
of  those  objections  that  counsel  was  aware 
that  the  Jury  were  deliberating,  and  they 
were  also  aware  of  the  fact  that  such  re- 
quests are  not  Infrequently  made  by  Juries 
during  their  deliberations  and  granted.  With 
this  knowledge.  If  they  chose  to  absent  them- 
selves from  the  courtroom,  they  are  In  no 
position  to  complain  of  the  trial  court  be- 
cause he  complied  with  the  request  of  the 
jury  nor  because  he  omitted  to  have  read 
certain  other  testimony  in  the  record  which 
would  have  thrown  some  light  on  the  ques- 
tion about  which  inquiry  was  made. 

Other  errors  are  assigned,  and  we  have  ex- 
amined them,  but  find  no  reversible  error  in 
them.  The  judgment  of  the  trial  court  is  af- 
firmed. 

STEERED  J.,  concurred  In  tbe  result 

The  late  Justice  McALVAY,  took  no  part 
in  this  dedBloD. 
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EGAN  T.  McDonald.     (No.  3643.)t 

(Supreme   Court   of    Sonth   Dakota.      Ang.   7, 
1915.) 

1.  Indians  «=>15— AixoimNTs  to  Indiaks— 
Restbictionb  or  Auknaiion. 

A  reatriction  on  power  of  an  Indian  al- 
lottee to  alienate  the  land  for  25  years,  imposed 
by  a  patent  in  accordance  with  an  act  of  Con- 
gress, runs  with  the  land  and  is  binding  on 
the  heira  of  the  allottee. 

[Ed.  Note. — For  other  casea^  see  Indians, 
Cent  Dii.  U  17,  29,  34.  37-44 ;  Dec.  Dig.  €=» 
16.] 

2.  Indians  «=»15— Indian  Allotments— Rb- 

STBICTION    ON   ALIENATTON— RlMOVAL. 

Act  Cong.  May  27,  1902,  c.  888,  S  7,  32 
Stat.  275  (U.  S.  Comp.  St  1913,  8  4223), 
providinK  that  the  adult  heirs  of  any  deceased 
Indian,  to  whom  a  patent  containing  restric- 
tions on  alienation  is  issued  for  land  allotted 
to  him,  may  convey  the  lands  inherited  from 
him,  and,  in  case  of  minor  heirs,  that  their 
interests  shall  be  sold  by  a  guardian  appointed 
by  the  proper  conrt,  removes  on  the  death  of 
an  Indian  allottee  a  restriction  on  alienation 
in  the  patent  to  the  allottee,  in  conformity 
■with  Act  Cone.  March  2,  1889,  c.  405,  25  Stat 
8SS,  and  the  allotment  may  be  sold  by  the  heirs 
U  adults,  and  by  the  guardian  of  minor  heirs. 

[Ed,  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  »  17,  29,  34,  37-44;  Dec.  Dig.  «=» 
15.] 

8.  Indians  «=>15— Restbiction  on  Aliena- 
tion—Removai^-Poweb  OF  CONGREBB. 
Congress  may  impose  restrictions  on  alien- 
ation of  land  allotted  to  an  Indian  and  re- 
move restrictions  imposed,  and  change  the  man- 
ner  of   transferring    title. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  {{  17,  29,  34,  37-44 ;  Dec.  Dig.  (S=> 
16.] 

4.  CotJBTB  «=>489— State  Courts— Jubisdio- 
noN— Indian  Axlotusnts— Death  or  Ai.- 

LOTTEE. 

Where  a  deed,  purporting  to  be  executed  by 
the  heirs  of  a  deceased  Indian  allottee,  was  ap- 
proved by  the  Secretary  of  the  Interior  aa  a 
deed  from  all  of  the  heirs,  the  jurisdiction  of 
the  federal  government  over  the  land  conveyed 
terminated,  and  the  land  came  within  the  ex- 
clusive jurisdiction  of  the  state  courts,  whether 
the  Secretary  of  the  Interior  acted  on  a  decree 
of  final  distribution  entered  by  a  state  county 
court  or  based  its  conclusion  as  to  heirship  on 
information  derived  from  other  sources. 

[Fd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  «  404,  1324-1330,  1333-1341.  1372-1374; 
Dec.  Dig.  <Ss>489.] 

5.  Yendob    and    Pubchaseb    iS=»130— Mer- 
chantable TnxE— Decree  of  Codbt. 

Where  the  state  circuit  court  acquired  Ju- 
risdiction of  the  heirs  of  a  deceased  Indian  al- 
lottee in  a  suit  to  determine  the  owner  in  fee 
of  the  allotment,  brought  after  the  jurisdiction 
of  the  federal  government  over  the  land  had 
terminated,  and  when  the  land  was  under  the 
exclusive  jorisdiction  of  the  state  courts,  a  de- 
cree of  the  court,  declaring  a  party  to  the  suit 
to  be  the  owner  in  fee,  vested  the  title  in  him, 
and  he  had  a  merchantable  title. 

[EJd.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  245-247;  Dec.  Dig. 
«=»130.] 

Appeal  from  Circuit  Court,  Minnehaha 
0>unt7 ;   Joseph  W.  Jones,  Judge. 

Action  by  George  W.  Egan  against  Charles 
S.  McDonald.  From  a  Judgment  for  defend- 
ant, plaintiff  appeala    Affirmed. 


George  W.  Bgan,  of  Sioux  Falls,  tor  ap- 
pellant Bailey  &  Voorbees,  of  Slonz  Falls, 
for  respondent. 

POLLET,  J.  The  questions  to  be  decided 
on  this  appeal,  as  stated  by  appellant  In  bis 
brief,  are:  First,  did  respondent  have,  and 
did  his  abstract  sbow,  merghantable  title  on 
the  1st  day  of  March,  1912,  to  the  land  de- 
scribed In  the  complaint?  And,  second,  was 
respondent  in  a  position  to,  and  did  he,  by 
warranty  deed,  convey  merchantable  title  to 
said  premises?  A  determination  of  the  first 
question  will  dispose  of  the  second. 

The  land — ^tltle  to  wbicb  is  tbe  subject  of 
this  controversy — ^to  a  320-acre  Indian  allot- 
ment, situated  In  Buffalo  county.  Tbe  Instru- 
ment evidencing  tbe  allottee's  title  is  desig- 
nated as  a  "Trust  Patent."  It  was  issued  in 
December,  1895,  and  the  portion  thereof  that 
is  material  to  this  case  Is  as  follows: 

"  •  •  •  Now,  know  ye,  that  the  United 
States  of  America,  in  consideration  of  the 
premises  and  in  accordance  with  the  provisions 
of  the  eleventh  section  of  said  act  of  Congress 
of  the  2nd  March,  1889,  hereby  declares  that  it 
does  and  will  hold  the  land  thus  allotted  (sub- 
ject to  all  the  restrictions  and  conditions  con- 
tained in  said  eleventh  section)  for  the  period 
of  twenty-five  years  in  trust,  for  the  sole  use 
and  benefit  of  the  said  Hin-Tun-Ka-Sau,  or 
Weazel,  or  in  case  of  his  decease,  for  the  sole 
use  of  his  heirs  according  to  the  laws  of  the 
state  or  territory  where  such  land  is  located, 
and  that,  after  the  expiration  of  said  period, 
the  United  States  will  convey  the  same  by  pat- 
ent to  said  Indian  or  his  heirs,  as  aforesaid, 
in  fee,  discharged  of  said  trust  and  free  of  all 
charge  or  incumbrance  whatsoever;  provided 
that  the  President  of  the  United  States  may, 
in  his  discretion,  extend  the  said  period  by  a 
term  not  exceeding  ten  years ;  and  if  any  lease 
or  conveyance  shall  be  made  of  said  lands,  or 
any  contract  made  touching  the  same  before 
the  expiration  of  the  time  above  mentioned, 
such  lease  or  conveyance  or  contract  shall  be 
absolutely  null  and  void." 

Some  time  after  the  issuance  of  this  pat- 
ent, the  aUottee  died,  and  respondent  claims 
title  through  a  deed  purporting  to  have  been 
executed  by  the  allottee's  heirs.  It  will  be 
noted  that  this  patent  does  not  vest,  nor  pur- 
port to  vest,  in  the  allottee  the  fee  to  the 
land.  It  gave  to  him  the  right  to  the  pos- 
session and  use  thereof,  but  he  could  not 
lease  it  to  another,  nor  could  he  convey  or  in- 
cumber the  title.  This  being  the  situation 
at  the  time  of  tbe  allottee's  deatb.  It  is  con- 
tended by  appellant  that  the  allottee's  heirs 
acqfuired  no  greater  right  in  the  premises 
than  was  possessed  by '  their  ancestor,  and 
that  therefore  they  conveyed  no  title  by  their 
deed  to  the  respondent,  that  the  fee  to  the 
land  must  remain  in  the  government  until  it 
is  conveyed  by  subsequent  grant,  and  that  the 
restriction  upon  the  alienation  of  the  land 
found  in  the  patent  must  continue  for  at  least 
25  years. 

[1]  Appellant  devotes  a  large  portion  of 
his  argument  to  this  proposition,  and,  in  sup- 
port thereof,  dtes  the  following  cases :  Jack- 
son V.  Thompson,  38  Wash.  282,  80  Pac.  464 ; 
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Bowling  y.  United  States,  191  Fed.  19,  111 
C.  C.  A.  561;  Goodrum  v.  Buffalo,  162  Fed. 
817,  89  C.  O.  A.  625.  These  cases,  however, 
are  not  In  point.  They  merely  go  to  the  ex- 
tent of  holding  that  "restrictions  upon  aliena- 
tion," such  as  is  contained  in  the  patent  here 
under  consideration,  are  binding,  not  upon 
the  allottee  alone,  but  that  such  restrictions 
run  with  the  land,  and  are  as  binding  upon 
the  heirs  of  the  aUottee  as  they  are  upon  the 
allottee  himself.  This,  of  coarse,  is  a  cor- 
rect statement  of  the  law  as  it  existed  at  the 
time  of  the  Issuance  of  the  patent. 

[2]  But  It  Is  claimed  by  respondent  that 
Bocb  legislation  was  enacted,  and  such  pro- 
ceedings were  had,  subsequent  to  the  Issu- 
ance of  said  patent,  that  the  heirs  of  the  al- 
lottee were  clothed  with  power  to  alienate  the 
land,  and  that  title  thereto  passed  by  their 
deed.  Ttiis  claim  Is  based  oipon  the  provi- 
sions of  an  act  of  Congress  approved  May 
27,  1902.  Section  7  of  said  act,  found  at 
page  275,  32  Statutes  at  Large,  is  as  follows : 
Sec.  7.  "That  the  adult  heirs  of  any  deceased 
Indian  to  whom  a  trust  or  other  patent  con- 
taining restrictiong  upon  alienation  has  been 
or  shall  be  issued  for  lands  allotted  to  him 
may  sell  and  convey  the  lands  inherited  from 
such  decedent,  but  in  case  of  minor  heirs  their 
interests  shall  be  sold  only  by  a  guardian  duly 
appointed  by  the  proper  court  upon  the  order 
of  such  court,  made  upon  petition  filed  by  the 
guardian,  but  all  such  conveyances  shall  be 
subject  to  the  approval  of  the  Secretary  of  the 
Interior,  and  when  so  approved  shall  convey 
a  full  title  to  the  purchaser,  the  same  as  if  a 
final  patent  without  restriction  upon  the  aliena- 
tion had  been  issued  to  the  allottee.  All  allot- 
ted land  so  alienated  by  the  heirs  of  an  In- 
dian allottee  and  aU  land  so  patented  to  a  white 
allottee  shall  thereupon  be  subject  to  taxation 
under  the  laws  of  the  state  or  territory  where 
the  same  is  situate :  Provided,  that  the  sale 
herein  provided  for  shall  not  aoply  to  the  home- 
stead during  the  life  of  the  father,  mother  or 
the  minority  of  any  child  or  children." 

[3]  The  effect  of  this  provision  was,  in 
case  of  the  death  of  the  allottee,  to  remove 
the  "restriction  upon  alienation"  found  in 
the  patent  here  under  consideration.  In  case 
of  the  death  of  the  allottee,  his  allotment 
may  be  sold  by  his  heirs  themselves,  if  adult, 
and  by  the  guardians  of  the  heirs  where  they 
themselves  are  minors.  This  is  the  plain 
import  of  the  language  used,  and  that  the 
government,  acting  through  Congress,  had 
the  same  power  to  remove  the  restriction  up- 
on alienation  that  It  had  to  place  It  there  in 
the  first  instance,  and  could  change  the  man- 
ner of  transferring  title  to  another  cannot  be 
questioned. 

[4]  At  the  trial  of  the  cause,  there  was  re- 
ceived in  evidence  a  decree  of  final  distribu- 
tion of  the  estate  of  the  allottee  entered  by 
the  county  court  of  Buffalo  county.  In  which 
it  is  expressly  found  and  decreed  that  the 
parties  who  undertook  to  convey  the  allotted 
land  are  the  sole  heirs  of  the  allottee;  also 
a  decree  of  the  circuit  court  within  and  for 
Buffalo  county,  in  an  action  between  Ghaa. 


S.  McDonald,  who  Is  the  defendant  in  this 
action,  and  the  unknown  heirs  at  law,  dev- 
isees, legatees,  and  the  execute  or  adminis- 
trator of  the  allottee,  wherein  the  said  Chas. 
S.  McDonald  Is  decreed  to  be  the  owner  in 
fee  of  the  said  allotment.  It  Is  conceded  that 
the  heirs  of  the  allottee  are  adults,  and  no 
question  can  be  raised  as  to  their  right  to 
convey  the  land  subject,  of  course,  to  the  ap- 
proval of  the  Secretary  of  the  Interior.  It 
is  contended  by  appellant  that  these  decrees 
were  incompetent  for  any  purpose,  because, 
as  contended  by  appellant,  the  allottee  and 
bis  heirs  being  wards  of  the  federal  govern- 
ment, the  federal  court  alone  had  Jurisdic- 
tion over  them  and  their  property,  and  that 
neither  the  county  court  of  Buffalo  county 
nor  the  circuit  court  of  that  county  had  Ju- 
risdiction to  determine  who  were  the  heirs  at 
law  of  the  deceased  allottee,  nor  to  deter- 
mine the  question  of  title  to  the  allotment. 
Whether  or  not  the  county  court  of  Buffalo 
county  had  Jurisdiction  to  decide  the  ques- 
tion of  heirship,  it  is  not  necessary  to  de- 
termine. The  validity  of  the  conveyance 
from  the  heirs  of  the  allottee  depended  upon 
the  confirmation  and  approval  of  the  Secre- 
tary of  the  Interior.  The  deed  purported  to 
have  been  executed  by  all  of  the  heirs  of  the 
allottee,  and  was  approved  by  the  Secretary 
of  the  Interior  as  a  deed  from  all  of  such 
helra  WTiether  that  office  acted  upon  the 
decree  of  final  distribution  entered  by  the 
county  court  of  Buffalo  county,  or  based  its 
conclusion  as  to  heirship  upon  Information 
derived  from  some  other  source,  it  is  not  nec- 
ea.sary  to  Inquire.  The  approval  of  the  deed 
terminated  the  Jurisdiction  of  the  govern- 
ment over  the  land  conveyed  by  that  deed 
and,  from  that  time,  the  land  was  imdcr  the 
exclusive  Jurisdiction  of  the  state  courts. 
King  V.  McAndrews,  50  C.  0.  A.  29,  111  Fed. 
860. 

[J]  That  the  circuit  court  of  Buffalo  coun- 
ty acquired  jurisdiction  of  the  heirs  of  the 
aUottee  Is  not  questioned.  Therefore  that 
court  bad  Jurisdiction  to  determine  the  title 
to  the  land,  and  Its  decree  declaring  defend- 
ant to  be  the  owner  in  fee  thereof  set  the 
matter  of  title  at  rest  From  this  it  follows 
that  respondent  was  possessed  of  a  mer- 
chantable title  to  the  allotment  on  the  Ist 
day  of  March,  1912.  That  respondent  was 
then,  and  at  all  times  since  then  has  been, 
ready  and  willing  to  convey  such  title  to  de- 
fendant upon  the  pajrment  of  the  balance  of 
the  purchase  money  Is  not  questioned.  Ap- 
pellant stated  on  the  argunjent  that  he  had 
no  desire  to  rescind  the  contract  of  purchase 
If  he  could  get  the  kind  of  title  he  had  con- 
tracted for.  Therefore  It  Is  not  necessary  to 
consider  the  question  of  rescission  presented 
by  the  printed  briefs. 

The  Judgment  and  order  appealed  from 
are  affirmed. 
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EGAN  V.  EASTWOOD  et  aL    (No.  8701.)t 

(Snoreme   Court  of   South   Dakota.     Au«.   T, 
1915.) 

X.  LaBKL   AMD    Sl^ANDEB    es»123 -' Ck>NSTBT7C- 

TiON  OF  Libelous  Abtioui— Question  fob 

JUBT. 

Under  Const,  art.  6,  §  6,  dedaring  that  in 
libel  cases  the  jury  aball  determine  the  fact  and 
the  law,  the  meaning  of  alleged  slanderons 
words  is  for  the  jury  unless  the  language  admits 
of  only  one  construction. 

[EW.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §!  356-364;  Dc&  Dig.  «=» 
123.] 

2.  Libel  and  Slandeb  ®=98— Words  Action- 
able. 
Plaintiff  recovered  a  verdict  in  a  libel  suit 
against  a  newspaper.  Defendants,  owners  of  an- 
oilier  newspaper,  denounced  the  verdict  on  the 
ground  that  the  publication  was  clearly  a  priv- 
ileged communication,  further  remarking  that 
plaintiff  was  gifted  with  dramaUc  ability  and 
eloquence,  that  he  had  magnetism  and  brought 
to  his  aid  the  beautiful  girl  wife  of  his  bosom, 
but  Uiat  if  a  man  seeks  public  office  the  public 
is  entitled  to  know  his  qualiGcations,  and  it 
is  proper  for  newspapers  to  print  them.  Held, 
that  the  article  did  not  uphold  the  previous  libel, 
and  was  not  itself  libelous. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {$  3-16;  Dea  Dig.  «=5>6.] 

Appeal  trom  Circuit  Court,  Codington 
County;   0.  G.  Sherwood,  Judge. 

Action  by  George  W.  Egan  against  George 
H.  Eastwood  and  Lydia  R.  Eastwood.  From 
an  order  sustaining  a  demurrer  to  the  com- 
plaint and  declining  to  permit  plaintiff  to 
amend,  he  appeals.    Affirmed. 

George  W,  Egan,  of  Sioux  Falls,  for  appel- 
lant Case  &  Case,  of  Watertown,  for  respon- 
dents. 

POLLET,  J.  Defendants  are  alleged  to  be 
tbe  joint  owners,  editors,  and  managers  of  the 
Watertown  Herald,  a  weekly  newspaper  pub- 
lished and  printed  in  Watertown,  and  which 
newspaper  is  of  general  circulation  through- 
out the  state.  Plaintiff  alleges  that  he  is  a 
lawyer  and  lecturer,  by  profession,  and  that, 
prior  to  certain  acts  of  defendants  herein- 
after to  be  set  forth,  he  enjoyed  a  large  and 
lucrative  practice  as  a  lawyer  and  was  In  de- 
mand as  a  lecturer  and  public  spealser  to  de- 
liver lectures  on  various  topics  and  subjects 
at  a  very  remunerative  compensation.  He 
also  alleges  that,  prior  to  said  acts  on  the 
part  of  defendants,  he  had  a  large  circle  of 
-friends  in  Codington  county  and  throughout 
the  state ;  that  he  enjoyed  the  confidence,  es- 
teem, and  respect  of  bis  said  friends  and  as- 
sociates, was  of  good  fame  and  reputation  in 
the  circle  In  wliich  he  moved,  the  community 
In  which  he  lived,  with  aU  people  with  whom 
be  came  in  contact,  and  enjoyed  the  peace 
and  happiness  of  family  and  friends.  Plain- 
tiff further  alleges  In  his  complaint  that,«dur- 
ing  the  month  ot  May,  1912,  the  Watertown 
Public  Opinion,  a  daily  newspaper  published 
at  Watertown,  published  certain  articles  of 
and    concerning    this    plaintiff   wherein   he 


was  diarged  with  the  commisBion  of  rape, 
robbery,  attempted  blackmail,  extortion,  lar- 
ceny, with  nngentlemanly  conduct,  and  with 
being  unprofessional  In  Us  conduct  as  an  at- 
torney at  law,  that  he  was  a  grafter  and 
trickster,  and  that  he  was  Insincere  and  unre- 
liable; that,  after  the  publicatirai  of  said  arti- 
cles, plaintiff  commenced  an  action  for  libel 
In  the  circuit  court  of  Codington  county, 
against  the  Public  Opinion  Publishing  Com- 
pany, the  publisher  of  said  dally  newspaper; 
that,  in  said  action,  be  recovered  a  verdict 
for  damages  in  the  sum  of  $10,000;  that  this 
verdict  was  rendered  on  the  20th  day  of  No- 
vember, 1913;  and  that  on  the  2eth  day  of 
November,  1913,  defendants  published  in  the 
said  Watertown  Herald  the  following  edito- 
rial, to  wit: 

''The  Herald  feels  impelled  to  denounce  the 
$10,000  verdict  given  in  the  Geo.  W.  Egaa 
case  against  the  Public  Opinion  PublishingCom- 
puny.  The  articles  published  in  the  Public 
Opinion  were,  in  our  opinion,  clearly  of  the 
nature  of  privileged  communicatioDS,  concern- 
ing a  candidate  for  office. 

"It  is  true  that  George  Egan  is  gifted  with 
dramatic  ability  and  eloquence,  coupled  with 
considerable  magnetism,  and  he  brought  to  his 
aid,  'the  beautiful  girl  wife  of  liis  bosom.'  The 
verdict  in  this  case  does  not  alter  the  fact  Nor 
con  a  man's  eloquence,  nor  can  a  newspaper's 
utterances,  make  black  white,  and  white  black. 
An  individual  is  his  own  worst  enemy.  As  a 
man  thinketh,  so  he  is.  If  a  man  is  pure  at 
heart  and  lives  a  clean  life,  no  newspaper  can 
permanently  injure  him,  as  an  unwarranted  at- 
tack will  redound  to  his  credit,  instead  of  his 
detriment. 

"If  a  man  seeking  public  offices  is  believed 
to  be  unfit,  tbe  public  is  entitled  to  know  what 
manner  of  man  is  seeking  the  position,  and  if, 
upon  reasonable  investigation,  an  editor  is  sat- 
isfied that  the  candidate  is  unfit,  it  is  his  legal 
right  and  moral  dnty  to  publish  what  he  be- 
lieves to  be  the  truth.  The  newspapers  in  Cod- 
ington county  are  largely  to  blame  for  the  feel- 
ing against  them  in  the  minds  of  the  jurors." 

Plaintiff  alleges  that  said  article  was  false 
and  untrue,  and  was  known  to  defendants  at 
the  time  of  its  publication  to  be  false  and  un- 
true, and  that  the  publication  thereof  was 
wrongful,  unlawful,  and  malicious,  and  was 
maliciously  published  and  circulated  by  de- 
fendants for  the  purpose  of  and  with  the  in- 
tent to  damage  plaintiff  in  his  business  as  a 
lawyer  and  lecturer  and  to  injure  him  in  bis 
standing  as  a  citizen,  and  that  the  publica- 
tion thereof  did  damage  him  in  his  business 
and  lowered  him  in  the  estimation  of  his  fam- 
ily and  friends  and  caused  him  grievous  men- 
tal suffering  and  anguish — all  to  his  damage 
in  the  sum  of  $25,000.  To  this  complaint  de- 
fendants interpoeed  a  general  demurrer,  on 
the  ground  that  sajd  complaint]  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  and,  from  an  order  sustaining  said 
demurrer  and  refusing  to  permit  plaintiff  to 
amend  his  complaint  In  certain  particulars, 
plaintiff  appeals. 

[1,2]  In  his  complaint,  plaintiff  divided 
the  article  complained  of  into  seven  separate 
statements  or  paragraphs,  and,  by  appropri- 
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ate  Innuendoes  attached  to  eadi  seiMtrate  par- 
agraph, attempted  to  show  the  libelous  char- 
acter thereof  and  the  manner  In  which  It  ap- 
plies injuriously  to  himself.  If  the  article 
published  by  defendants  Is  susceptible  of  the 
meaning  claimed  for  It  by  plalntlfF,  then  it 
presents  a  case  for  the  jury,  although  the 
same  matter  may  be  susceptible  of  a  different 
and  wholly  innocent  meaning.  As  was  said 
by  this  court  in  Myers  v.  Longstaff,  14  S.  D. 
98,  84  N.  W.  233: 

"The  rule  is  that,  where  an  article  alleged 
to  be  libelous  is  susceptible  of  two  meanings, 
it  is  for  the  jury  to  say,  after  an  inspection  of 
the  article,  what  would  naturally  be  under- 
stood therefrom  by  the  ordinary  reader." 

And,  again,  In  the  same  opinion,  after  quot- 
ing section  6,  art  6,  of  our  Constitution,  the 
court  said: 

"It  will  thus  be  seen  that  the  framers  of  our 
orf^anic  law  have  carefully  guarded  the  rights 
of  a  defendant  in  an  action  for  Ubel,  by  de- 
claring that  the  jury  in  such  cases  shaU  deter- 
mine the  fact  and  lie  law,  evidently  intending 
thereby  to  take  from  the  jud^e  the  right  (ex- 
cept, perhaps,  in  cases  where  the  language  ad- 
mits of  only  one  constructionj  to  declare  the 
meaning  of  an  alleged  libelous  publication." 

Tested  by  this  rule.  Is  there  anything  in  the 
article  In  question  that,  by  any  fair  or  rea- 
sonable construction,  can  be  held  to  be  libel- 
ous or  that  presents  a  case  for  the  jury? 
The  article  must  be  read  as  a  whole,  and  Its 
various  paragraphs  and  statements  must  be 
considered  with  reference  to  and  as  modified 
by  each  other.  Viewed  In  this  light,  we  fall 
to  find  anytlilng  that  is  libelous  or  that  re- 
flects upon  plaintiff.  It  does  not,  either  di- 
rectly or  indirectly,  accuse  plaintiff  of  any 
of  the  offenses  charged  in  the  Public  Opinion, 
nor  does  it  even  insinuate  that  he  Is  guilty  of 
any  of  the  offenses  charged  therein.  The  de- 
fendants denounce  the  verdict  of  $10,000 
against  the  Publlo  Opinion;  not,  however, 
because  the  charges  made  In  Public  Opinion 
are  true,  or  that  they  believe  them  to  be  true, 
but  because,  in  their  opinion,  the  articles  pub- 
lished in  Public  Opinion  are  In  the  nature  of 
privileged  communications  concerning  a  can- 
didate for  office.  But  this  is  an  (H>lnlon 
that  every  one  has  a  right  to  entertain  and 
express.  Nor  do  we  see  how  plalntltTs  case 
would  be  strengthened  by  setting  out  there- 
in the  articles  that  were  published  In  Public 
Opinion.  Defendants  are  In  no  wise  responsi- 
ble for  their  publication  and  make  no  ref- 
erence to  the  troth  or  falsity  of  such  articles, 
and  they  should  not  be  read  into  the  edito- 
rial published  by  defendants. 

We  believe  the  demurrer  was  properly  sus- 
tained, and  the  order  appealed  from  is  af- 
firmed. 


CASEY  V.  SMITH  et  al.     (No.  3596.) 

(Supreme   Oonrt    of   Sonth    Dakota.      Aug.   7, 
1915.) 

1.   EQUITT    «S939-nJnRIS0ICTI0II— RVTBNTIOIt. 

When  a  court  of  equity  once  acquires  ju- 
risdiction of  a  cause  for  any  purpose,  it  will 


retain  jurisdiction  and  dispose  of  all  of  the 
issues  presented. 

[Ed.  Note.— For  other  cases,  see  Elquity,  Cent. 
Dig.  tS  104-114;  Dec.  Dig.  <&=»39.] 

2.  LnnTATioN  of  Actions  €=>86— E]QtrKA3LE 
Action— -QciKTiNo  Title. 

PlaintilTg  com|}laint  alleged  that  he  was 
the  owner  in  fee  simple  of  the  land  in  ques- 
tion and  entitled  to  possession  thereof,  and  that 
defendants  claimed  adversely  and  were  in  ac- 
tual wrongful  possession.  The  prayer  was  tliat 
plaintiff  be  adjudged  to  be  the  owner  in  fee 
simple  and  entitled  to  possession.  Defend- 
ants set  up  a  title  traced  through  a  judgment 
recovered  against  the  original  patentee  and  a 
purchase  at  execution  sale,  praying  that  title 
be  quieted  in  them.  Held,  that  the  action  was 
clearly  equitable  in  its  nature,  and  Code  Civ. 
Proc.  S  66,  fixing  a  ten-year  limitation  for  such 
actions,  applied. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent  Dig.  SS  16&-181;  Dec.  Dig. 
<S=»36.] 

3.  Appeat  and  Ebbob  «=!>82— ExEOUTrow  *=» 
258— Sales— CoNnBMATioN. 

An  order  confirming  a  sheriff's  sale  under 
execution  is  a  final  and  appealable  one,  and 
a  claimant  of  the  land  cannot  recover  in  an  ac- 
tion at  law  until  such  order  is  vacated  or  set 
aside  by  a  court  of  equity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  379-385,  414,  416,  478, 
479,  482,  483,  517-522;  Dec.  Dig.  <8=»82; 
Execution,  Cent.  Dig.  H  736-789.  789;  Dec 
Dig.  <S=s>25a] 

Appeal  from  Circuit  Court,  Butte  Count? ; 
WUliam  G.  Bice,  Judge. 

Action  to  quiet  title  by  William  P.  Casey 
against  Ix>uis  D.  Smith  and  others.  From  a 
judgment  for  defendants  and  an  order  deny- 
ing new  trial,  plaintiff  appeals.    Affirmed. 

Orrllle  Rlnehart,  Robert  Burton  and 
Schrader  &  Lewis,  all  of  Rapid  City,  for  ap- 
pellant    A.  J.  Plowman,  of  Deadwood,  for 

respondents. 


POLLET,  J.    This  action  is  brought  to  de- 
termine adverse  claims  to  a  quarter  section 
of  land  In  Butte  county.    Plaintiff,  through 
one  chain  of  title,  claims  to  be  the  owner  In 
fee  of  the  entire  tract;    defendants  Smith, 
Sandusky,  and  Barsball,  claim  to  be  owners 
In  fee  through  another  chain  of  title;    and 
Beresford  and  Sorpnson  are  made  defendants 
because  of  certain  mortgage  liens,  on  various 
portions  of  the  tract  Involved,  claimed  by 
them.     The  land  was  patented  under  the 
homestead  laws  of  the  United  States.    The 
patentee  conveyed  the  land  to  one  B^rgo,  by 
deed  dated  May  2,  1893,  and  Fargo  quitclaim- 
ed to  plaintiff  on  the  11th  day  of  March, 
1911.    Defendants'  title  Is  derived  through  a 
sherUTs  sale  made  under  an  execution  is- 
sued upon  a  judgment  in  favor  of  one  Gold- 
berg and  against  the  said  patentee.    This 
judgment  was  docketed  in  Butte  county  on 
the  7th  day  of  March,  1890.    The  patent  to 
the  land  was  not  Issued  until  April  13,  1891, 
so  that  the  debt  upon  which  the  judgment 
was  entered  accrued  and  existed  prior  to  the 
issuance  of  the  patent,  and  it  is  plalntUTs 
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Uteory  tbat,  because  of  Bectton  2^96,  Rev.  St 
V.  S.  1S78  (V.  S.  Comp.  St  1913,  {  4551),  said 
Judgment  was  not  a  Uen  apcm,  and  did  not 
authorize  a  8ale  of,  the  said  land.  Said  sec- 
tion reeds  as  follows: 

"No  lands  acquired  under  the  provirions  of 
this  chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debt  contracted  prior 
to  the  issuing  of  the  patent  therefor." 

Ndther  Goldberg  (the  grantee  in  the  sher- 
iff's deed)  nor  the  said  Fargo  ever  occupied 
or  were  upon  the  land,  and  the  same  was 
vacant  and  unoccupied  from  about  the  month 
of  January,  1891,  until  the  1st  day  of  March, 
1901,  when  the  said  Goldberg  eouTeyed,  by 
wawanty  deed  to  one  Sorenson,  who  went 
Into  the  actual  possession  of  said  land  on 
that  date,  and  he  and  his  grantees  (these 
defendants),  except  the  mortgagees,  remained 
in  the  actual  possession  thereof  from  that 
date  until  the  commencement  of  this  action, 
which  was  on  March  30,  1911. 

Beapond^ts,  among  other  defenses,  plead- 
ed the  statute  of  limitations  contained  in  sec- 
tion 66  of  the  Code  of  Civil  Procedure,  and, 
If  the  case  is  governed  by  the  provisions  of 
that  statute,  It  will  dU^rase  of  the  case,  and 
it  will  be  unnecessary  to  examine  the  other 
defenses. 

It  will  be  remembered  that  Sorenson  went 
into  the  possession  of  the  disputed  premises 
on  the  1st  of  March,  1901.  At  this  time,  and 
for  several  years  prior  thereto,  Fargo  was 
claiming  the  land  under  the  deed  from  the 
patentee.  It  Is  not  necessary,  so  far  as  the 
statute  under  consideration  is  concerned,  to 
inquire  Just  when  Fargo's  right  of  action  ac- 
crued. It  certainly  existed  when  Sorenson 
w«it  into  possession  of  the  land,  and  the  full 
ten  years  specified  by  the  statute  elapsed 
before  appellant  acquired  his  Interest  The 
only  question,  then,  nnder  this  branch  of 
the  case  is  whether  this  case  falls  within  the 
class  of  actions  provided  for  in  section  66 
of  the  Code  of  Civil  Procedure;  in  other 
words,  should  this  action  be  denominated  as 
legal  or  equitable?  That  the  distinction  be- 
tween legal  and  equitable  actions  still  exists 
is  conceded  by  both  parties ;  and  it  is  conced- 
ed by  appellant  that,  if  tills  is  an  equitable 
action,  the  statute  applies,  and  the  action  is 
barred  thereby.  To  determine  this  question 
it  is  necessary  to  examine  the  allegations  of 
the  complaint  and  reply  of  the  plaintiff,  the 
answer  of  the  defendants,  and  the  relief  de- 
manded by  both  parties. 

[1,1]  In  his  complaint  plaintiff  alleges 
that  be  is  the  owner  in  fee  simple  of  the  land 
in  controversy,  and  Is  entitled  to  the  pos- 
session thereof,  and  that  the  defendants 
claim  an  estate  or  interest  adverse  to  plain- 
tiff, and  are  in  the  actual  possession  thereof, 
and  wrongfully  withhold  the  same  from 
plaintiff;  and  in  his  prayer  he  requires  all 
-of  the  defendants  to  set  forth  their  claim,  if 
any  they  have,  and  that  the  same  be  deter- 
mined, that  plaintiff  be  adjudged  to  be  the 
■owner  of  said  premises  in  fee  simple,  free 


from  aU  claims  of  the  defendants,  and  that 
plaintiff  is  entitled  to  the  possession  thereof. 
In  their  answer  defendants  set  out  their 
clalpis  as  required  to  do  by  plaintiff  and  the 
source  from  which  they  derive  their  title. 
They  set  out  the  Goldberg  Judgment  the  exe- 
cution sale,  and  Issuance  of  the  sheriff's 
deed  to  said  Goldberg.  They  set  out  the  con- 
veyance from  Goldberg  through  the  said 
Sorenson  to  themselves,  the  execution  of  the 
various  mortgages,  and  pray  that  title  be 
quieted  In  them. 

To  this  answer  plaintiff  interposed  a  reply, 
in  which  he  alleged  that  the  said  Judgment 
was  irregular,  null,  and  void;  that  it  had 
never  been  attested  and  entered,  and  tliat  it 
had  never  become  a  lien  upon  said  premises; 
that  no  sufficient  notice  of  the  execution  sale 
had  been  given,  and  that  the  sale  had  never 
been  confirmed.  He  further  alleges  that  the 
debt  upon  which  said  Judgment  was  obtained 
was  contracted  prior  to  the  issuance  of  the 
patent  for  the  said  land,  and  that  for  that 
reason  said  Judgment  never  became  a  lien 
upon  said  land,  and  that  the  same  was  not 
liable  to  sale  on  execution  issued  upon  said 
Judgment  and  could  not  be  subjected  to  the 
satisfaction  of  said  Judgment  or  debt 

These  allegations  and  the  relief  prayed  for 
by  both  plaintiff  and  defendants  calls  for  a 
determination  of  the  regularity  and  validity 
of  the  Goldberg  Judgment  and  the  proceed- 
ings thereunder  leading  up  to  the  sale  and 
issuance  of  the  sheriff's  deed.  They  also  re- 
quire a  determination  of  the  force  of  said 
Judgment  as  a  lien  upon  the  said  land  and 
the  effect  of  the  federal  statute  above  set 
out  A  determination  of  these  questions  calls 
for  the  exercise  of  equitable  Jurisdiction. 
They  are  such  as  could  be  determined  only 
in  a  court  of  equity  before  the  reformed  pro- 
cedure. 

But  there  is  another  issue  in  this  case  that 
Is  of  a  strictly  equitable  character.  Before 
plaintiff  could  be  "decreed  to  be  the  owner 
in  fee  simple,  free  from  any  claim  therein 
or  thereon  of  the  defendants,  or  either  of 
them,"  as  prayed  for  in  his  complaint,  it 
must  be  decreed  that  all  the  claims  of  the 
defendants  are  invalid  and  of  no  effect  as 
against  the  plaintiff.  In  order  that  this 
might  be  done,  plaintiff  has  made  the  mort- 
gage Uenholders  parties  to  the  action.  The 
only  relief  plaintiff  could  have  against  them, 
and  the  only  relief  asked  as  against  them. 
Is  tbat  their  mortgage  be  canceled  and  set 
aside.  The  mortgagees  are  not  claimed  to  be 
in  possession  of  any  portion  of  the  disputed 
premises,  and  an  action  for  possession  in  the 
nature  of  an  ejectment  would  not  lie  as 
against  either  of  them.  Helief  against  them 
could  be  afforded  by  a  court  only  in  the  exer- 
cise of  its  chancery  powers.  The  necessity 
for  the  exercise  of  such  power  is  sufildent  to 
characterize  the  action  as  an  equitable  ac- 
tion, and  it  could  not  be  converted  into  an 
action  at  law  mer^  by  Joining  other  parties, 
against  whom  a  possessory  action  might  lie. 
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The  rule  Is  the  other  way.  When  a  court  of 
equity  once  acquires  Jurisdiction  of  a  cause 
for  any  purpose,  It  will  retain  Juristllctlon 
for  all  purposes  and  dispose  of  all  the  Issues 
presented.  Castle  v.  Gleason,  150  N.  W.  695. 
Were  the  question  presented  to  this  court 
for  the  first  time,  we  would  unhesitatingly 
hold  this  to  be  an  equitable  action.  But  the 
question  is  not  new  to  this  court  In  Houts  v. 
Hoyne,  14  S.  D.  176,  84  N.  W.  773,  the  dis- 
tinction between  these  two  classes  of  actions 
was  recognized,  and  section  66  held  to  apply 
to  actions  of  this  character ;  and  In  the  more 
recent  case  of  Byrne  ▼.  McKeachle,  29  S.  D. 
476,  137  N.  W.  343,  this  court.  In  discussing 
the  very  question  under  consideration  here, 
say: 

"The  very  nature  and  substance  of  the  re- 
lief souBht,  both  by  the  original  complaint  and 
answer  was  only  snch  as  could  be  adminis- 
tered and  ffranted  by  the  court  in  the  exercise 
of  its  equity  jurisdiction."  Mitchell  v.  Blnrk 
Eagle  Min.  Co.,  26  S.  D.  260,  128  N.  W.  159, 
Ann.  Cas.  1913B,  85;  Redwater  L.  &  0.  Co. 
V.  Jones.  27  S.  D.  194.  130  N.  W.  85. 

This  recognizes  the  right  of  the  defendant 
as  weU  as  the  plaintiff  to  present  Issues  re- 
quiring the  exercise  of  chancery  powers,  and 
It  has  been  held  that  the  Legislature  cannot 
deprive  a  litigant  of  the  right  to  have  equi- 
table issues  tried  according  to  the  establish- 
ed equity  practice.  Brown  v.  Circuit  Court, 
75  Mich.  274,  42  N.  W.  827,  6  L.  B.  A.  226, 
13  Am.  St.  Rep.  438. 

[3]  Again,  it  appears  from  the  record  in 


this  case  that  the  sherltrs  sale,  tinder  which 
respondents  are  claiming,  was  confirmed  by 
an  order  of  the  circuit  court  This  is  a  final 
and  appealable  order  (Dakota  Investment 
Co.  V.  Sullivan,  9  N.  D.  803,  83  N.  W.  233, 
81  Am.  St  Rep.  584),  and,  as  said  by  this 
court  in  Schroeder  v.  Pehllng,  20  S.  D.  642, 
108  N.  W.  252,  129  Am.  St  Rep.  952: 

"Until  reversed  or  set  aside  in  a  direct  pro- 
ceeding instituted  for  that  purpose,  the  con- 
firmation of  an  execution  sale  is  conclusive 
as  to  everything  found  by  the  court  that  is  es- 
sential to  its  lecality"— citing  Watson  v.  Trom- 
We.  33  Neb.  450.  50  N.  W.  331.  29  Am.  St 
Kep.  492 ;  Voorhees  v.  Bank  of  United  States, 
10  Pet  449,  9  L.  Ed.  490;  Swiggart  v.  Harber. 
4  Scam.  (lU.)  364,  39  Am.  Dec.  418;  Xeligh 
V.  Kcone,  16  Xeb.  407,  20  N.  W.  277;  Cooley 
T.  Wilson.  42  Iowa,  425:  Moore  v.  Neil,  39 
111.  256,  89  Am.  Dec.  303. 

Before  appellant  could  maintain  an  action 
at  law  for  possession,  it  would  be  necessary 
for  him  to  have  this  order  of  oonfirmation 
vacated  or  set  asida  This  could  be  done 
only  in  an  equitable  action  brought  for  that 
purpose,  and  would  be  barred  unless  brought 
within  the  ten-year  period  specified  by  sec- 
Uon  66,  0.  C.  Pr. 

The  above  rule  seema  to  be  fully  sustained 
by  the  authorities.  16  Cyc.  425 ;  10.  J.  1044 
et  seq.  Prom  this  it  follows  that  the  case 
Is  governed  by  section  66  of  the  Code  of  Civil 
Procedure,  and  that  the  action  is  barred  by 
the  ten-year  limitation. 

The  Judgment  and  order  appealed  from  are 
atarmed. 
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HUMFORD  et  al.  y.  ROOD.    (No.  3660.) 

(Sapreme   Court  of   South   Dakota.     Aug.  7, 
1915.) 

1.  Affkal  aitd  E}bbob  «=>719,  768— Ques- 
tions RKVIKWABUE— AaSIOHUKNTS  01'  Eb- 
BOB. 

The  Jnrisdiction  of  the  Supreme  Court  on 
appeal  rests  on  the  assignnients  of  error,  and 
appellants'  brief  should  point  out  the  assign- 
ments of  error  relied  on,  which  should  be  set 
out  as  assignments  of  error,  but  it  is  not  ab- 
solutely essential  that  the  brief  should  contain 
the  specifications  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f»  2968-2982,  3093,  3490; 
Dec  IMg.  €=>719,  758.] 

2.  Afpeai.  and  Erbob  ^=>752— QtrEBnoNS 
Reviewable — Assignments  of  Ebbob. 

Where  appellants'  brief  set  forth  specifica- 
tions of  error  contained  in  the  settled  record, 
and  following  the  specifications  was  a  certificate 
of  the  trial  judge  settling  the  settled  record, 
and  under  the  heading  "Additional  Assignment 
of  Error"  was  found  an  assignment  of  error 
in  denying  a  new  trial,  the  brief  sufficiently 
showed  that  appellants'  counsel  treated  as  as- 
signments of  error  the  specifications  of  error, 
and,  in  the  absence  of  a  timely  motion  to  re- 
quire appellants  to  set  forth  in  their  brief  the 
matters  desired  to  be  assigned  as  error,  the 
Supreme  Court  will  consider  the  assignments 
set  forth  in  the  brief. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3084,  3085;  Dec.  Dig. 
-  »752.] 


8.    GtJABDTAN      AND      WaBD     «=>5S— MANAGB- 

MKN7  or  Estatb— Liability  roB  Iiosa. 
A  guardian  may,  under  Prob.  Code,  }  407, 
procure  from  the  county  court  an  order  au- 
thorizing the  inreBtments  that  he  shall  make, 
and  where  b«  procsres  an  order  and  complies 
therewith  he  is  protected  thereby  against  any 
loss  resulting  from  such  investments  where  be 
is  otherwise  free  from  negligence. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  ff  232-241;  Dec.  Dig. 
«953.] 

4.  GUAKDIAN  AKD  WABS  «=953— MANAOK* 
IIXNT  OF  EsTATK— IdABIUTT  FOB  Ii08S. 

A  guardian  need  not  procure  an  order  of 
the  county  court  directing  investments,  and 
where  he  acts  honestly  and  faithfully  and  ex- 
ercises a  sound  discretion  he  is  not  liable  for  a 
loss,  but  where  bis  investments  are  not  such  as 
be  should  have  made  he  can  only  protect  him- 
self from  liability  by  proving  that  he  acted  in 
accordance  with  an  order  of  court. 

[Ed.  Note. — For  other  esses,  see  Guardian  and 
Ward,  Cent  Dig.  i§  232-241;  Dec  Dig.  «=» 
53.] 

5.  GUABDIAR  AND  WaBD  €=»63— MANAOB^fENT 

OF  Estate — Obdebs  fob  Investments — Rat- 
ification OF  Acts  of  Guardian. 

A  guardian,  who  does  not  obtain  an  order 
of  the  county  court  directing  investments,  but 
who  presents  annual  reports  disclosing  invest- 
ments, cannot  escape  liability  for  loss  on  the 
theory  that  the  county  court,  approving  the 
annual  reports,  thereby  ratified  his  acts  in  mak- 
ing the  investments. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §§  232-241;  Dec  Dig. 
<e=>53.] 

6.  Gdabdian  and  Ward  <3=>163— Liabiutt 
of  Guabdian— Annual  Repobts  —  Final 
Rbpobt. 

Wbere  wards  did  not  question  the  correct- 
ness of  annual  reports  approved  by  the  coun- 
ty court,  but  on  the  hearing  of  the  final  report 


raised  the  qnestion  of  the  guardian*  s  liability 
for  loss  of  investments  shown  by  the  annual  re- 
ports, the  guardian  could  not  escape  liability 
on  the  theory  that  the  remedy  of  the  wards,  de- 
siring to  attack  the  annual  reports,  was  that 
prescribed  by  Prob.  Code,  §  287. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  f|  407,  474,  540-544; 
Dec  Dig.   <S=al63.] 

7.  GUABDIAN     AND      WaBD      <S=353— MANAOE- 

hbnt  of  Estate— Obligation  of  Guardian. 
A  guardian  merely  continuing  the  invest- 
ment of  funds  in  the  form  in  which  they  came 
into  his  hands  is  not  relieved  from  liability  for 
a  loss,  because  he  must  exercise  his  business 
judgment  in  making  investments. 

[Ed.  Note. — For  other  cases,  see  Guardian 
and  Ward,  Cent  I>ig.  §§  232-241;  Dec.  Dig. 
<S=53.] 

8.  GUABDIAN     AND     WaBD    ^S»157— MANAOK- 

MENT  OF  Estate— Losa—IiXABiLiTT  —  Evi- 
dence. 
Evidence   held  to  justify  a  finding  that  a 

guardian,  making  8  loan  of  funds  to  a  bank, 

did   not   exercise  proper  care   and   was  liable 

for  a  loss. 
[Ed.  Note. — For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  H  511-513;    Dec  Dig.  <S=» 

157.] 

9.  GUABDIAN    AND     WaBD     ^=157- MANAOE- 

MENT   OF   BJ8TATE  —  Loss— Liabiutt— Evi- 

OSNCE. 

A  guardian,  seeking  to  be  discharged  of  his 
trust  and  to  be  exonerated  from  liability  for 
losses  resulting  from  an  investment  of  funds 
by  a  loan  to  a  bank  must  justify  such  a  loan 
and  affirmatively  show  diligence  in  attempting 
to  conserve  the  interests  of  the  wards. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  {{  611-613;  Dea  Dig. 
«=9l57.] 

10.  GUABDIAN    AND    WAED    ^=930— MANAOK- 

liENT  OF  Estate— Settlement  of  Accounts 
— Liability  of  Ward  to  Guabdian. 

Where  a  ward  had  his  home  in  his  guar- 
dian's family  and  the  guardian  never  charged 
the  ward  anything  for  the  personal  care  and 
support  given,  the  guardian  on  hearing  on  final 
report  should  be  credited  with  such  sums  as  he 
might  prove  himself  entitied  to  recover  for  sup- 
port furnished  the  ward. 

[Ed.  Note.— For  other  cases,  see  Gnardian 
and  Ward,  Cent  Dig.  if  U&-135;  Dec  Dig. 
<S=930.] 

Appeal  from  Circuit  Court,  Meade  County ; 
Levi  McGee,  Acting  Judge. 

In  the  matter  of  the  guardianship  of  the 
persons  of  Edgar  Mumford  and  Mabel  Mum- 
ford.  From  a  judgment,  affirming  an  6rder 
of  the  county  court  approving,  allowing,  and 
settling  the  final  account  of  Frank  M.  Rood, 
guardian,  and  directing  a  distribution  by  bim 
of  the  property  in  his  hands,  Edgar  Mnm- 
ford  and  Mabel  Mumford  appeal.    Reversed. 

Null  &  Royhl,  of  Huron,  for  appellants. 
Martin  &  Mason,  of  Deadwood,  and  Philip 
&  Waggoner,  of  Ft  Pierre,  for  respondent 

WHITING,  J.  This  matter  la  before  tis 
upon  appeal  from  a  judgment  of  the  circuit 
court  affirming  an  order  of  the  county  court, 
which  said  order  approved,  allowed,  and  set- 
tled the  final  account  of  a  guardian  and  di- 
rected the  distribution  by  the  said  guardian 
of  the  property  reported  by  him  as  in  his 
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hands  and  belonging  to  the  estate  of  his 
wards. 

[1 , 2]  Respondent  contends  that  there  is 
nothing  before  this  court  for  its  consideration 
because  the  only  assignment  of  error  in  ap- 
pellants' brief  is  one  assigning  as  error  the 
overruling  of  appellants'  motion  for  new  triaL 
This  court  had  hoped  that,  after  the  publica- 
tion of  the  opinion  In  Hepner  v.  Wheatley,  33 
S.  D.  34,  144  N.  W.  924,  the  proper  method 
of  setting  forth  assignments  of  error  in  an 
appellant's  brief  would  be  so  clearly  estab- 
lished as  to  prevent  any  further  questions 
arising  in  relation  thereto ;  but  it  would  seem 
that,  regardless  of  the  clearness  and  direct- 
ness of  the  language  used  in  said  opinion,  ap- 
pellants' counsel  have  misunderstood  the 
same  or  else  have  not  had  such  opinion  called 
to  their  attention.  The  Jurisdiction  of  this 
court  rests  upon  the  assignments  of  error.  It 
is  therefore  necessary  that  an  appellant's 
brief  point  out  clearly  the  assignments  of  er- 
ror relied  upon,  and  correct  practice  demands 
that  such  assignments  be  set  out  as  "Assign- 
ments of  Error" ;  but  it  is  not  absolutely  es- 
sential that  an  appellant's  brief  contain  the 
"Spedflcations  of  Error."  While  specifica- 
tions of  error  may  be  absolutely  essential  In 
order  to  preserve  a  proper  record  for  an  ap- 
peal, yet  their  value  rests  simply  in  the  fact 
that  they  form  a  basis  upon  which  proper  as- 
signments of  error  may  rest.  Appellants,  in 
their  brief,  have  set  forth  the  speclflcationa 
of  error  contained  in  the  settled  record; 
following  srnch  specifications  is  the  certificate 
of  the  trial  Judge' settling  the  settled  record; 
next,  under  the  heading  "Additional  Assign- 
ment of  Error,"  is  found  an  assignment  as- 
signing as  error  the  denial  of  the  motion  for 
new  trial.  The  use  of  the  word  "additional" 
In  the  said  heading  amounts  to  a  declaration 
that,  somewhere  in  the  preceding  part  of  the 
brief,  are  to  be  found  other  assignments  of 
error;  and  we  think  there  could  have  been 
no  doubt  in  the  mind  of  respondent,  as  there 
certainly  Is  not  in  the  minds  of  the  Judges 
of  this  court,  but  that  appellants'  counsel 
were  treating,  as  assignments  of  error,  the 
foregoing  specifications  of  error.  WhUe  ap- 
pellants' counsel  have  failed  to  prepare  the 
brief  in  the  manner  pointed  out  by  this  court 
in  its  rules  and  in  the  opinion  in  Hepner  v. 
Wheatley,  supra,  yet  we  do  not  feel  that  we 
would  be  justified  in  rejecting  such  brief, 
where  the  failure  could  not  possibly  be  mis- 
leading to  respondent's  counsel,  although, 
upon  motion  timely  made,  we  certainly  would 
have  required  the  appellants  to  clearly  set 
forth  in  their  brief  those  matters  which  they 
desired  to  assign  as  error  in  this  court. 

The  questions  presented  upon  this  appeal 
all  relate  to  certain  certificates  of  deposit  re- 
ported by  the  guardian  as  part  of  the  assets 
of  the  estate,  and  which,  apon  the  hearing  of 
the  guardian's  final  report,  the  county  court 
directed  should  be  set  over  to  the  wards.  It 
appears  that:  Some  time  prior  to  the  year 
1901,  appellants'  father  died  leaving  an  es- 


tate consisting  of  real  and  personal  property 
in  this  state,  a  material  part  of  which  es- 
tate was  in  the  shape  of  certificates  of  de- 
irasit  in  a  bank  known  as  the  Meade  County 
Bank.  Respondent  was  appointed  adminis- 
trator of  said  estate,  and,  as  sudi  adminis- 
trator, he  renewed  the  certlflcates  of  deposit. 
He  afterwards,  on  May  18,  1901,  duly  quali- 
fied as  the  guardian  of  the  minor  heirs  of 
the  deceased,  and  among  the  property  which 
came  into  his  hands  as  snc^  guardian  were 
these  certificates  of  deposit  which  he  had 
held  as  administrator.  The  deposits,  evi- 
denced by  such  certificates,  were  some  for 
four  and  the  remainder  for  six  months.  It 
was  the  custom  of  the  said  guardian,  as 
shown  by  anmual  reports  presented  to  the 
county  court,  to  renew  the  deposits  upon  the 
maturity  of  the  certlflcates ;  the  result  being 
that  the  original  amount,  together  with  some 
additions  made  thereto  from  time  to  time, 
was  kept  upon  deposit  in  said  bank  and  rep- 
resented by  certificates  of  deposit  np  to  De- 
cember 26,  1911,  when  said  bank  failed. 

The  guardian,  from  year  to  year  during 
the  period  of  his  trusteeship,  filed  reports, 
which  reports  were  accepted  and  approved. 
Each  of  such  reports  set  forth,  as  a  part  of 
the  assets  in  the  hands  of  the  guardian,  the 
certificates  of  deposit  then  held  by  such  trus- 
tee. A  report  tor  the  year  1911  was  present- 
ed and  approved  soon  after  the  fallnre  of 
the  said  Meade  County  Bank.  Another  re- 
port was  presented  and  approved  in  Janu- 
ary, 1913,  which  last  report  showed  cash  divi- 
dends received  from  the  certificates  of  deposit 
held  by  the  guardian.  After  such  January, 
1913,  report,  the  wards,  who  had  then  arriv- 
ed at  majority,  demanded  a  final  account  and 
a  distribution  of  property  belonging  to  them. 
The  guardian  presented  sueh  an  account 
which  showed  these  certificates  of  deposit 
held  by  him.  He  asked  to  be  allowed  to  turn 
these  cei'tiflcates  over  to  the  wards.  The 
wards  objected  to  rec^ving  8am&  The  coun- 
ty court,  and  upon  appeal  the  circuit  court, 
granted  the  guardian's  request;  and  it  Is 
from  the  judgment  of  the  circuit  court,  al- 
lowing the  guardian  to  turn  over  such  certifi- 
cates, and  thus  releasing  him  from  personal 
liability  for  depositing  the  wards'  funds  in 
the  bank,  that  this  appeal  is  taken. 

[3,4]  The  circuit  court  found  that  there 
was  no  evidence  shoviring  that  the  guardian 
did  not  procure  of  the  county  court  an  order 
directing  him  to  Invest  the  trust  funds  as  he 
did.  The  respondent  contends  that  appellants 
are  concluded  by  this  finding — that  without 
evidence  to  the  contrary  it  will  be  presumed 
that  the  guardian  procured  an  order  ot  the 
court  tf  such  an  order  was  necessary.  We 
cannot  agree  with  enich  contention.  A  guard- 
ian may,  under  section  407,  Prob.  Code,  pro- 
cure from  the  county  court  an  order  authoriz- 
ing and  directing  the  investments  that  he  shall 
make.  If  he  procures  such  an  order  and  com- 
plies therewith,  he  is  fully  protected  thereby 
against  any  loss  resulting  from  such  invest- 
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ments  where  he  la  otherwise  free  from  negli- 
gence. A  guardian  Is  not  In  duty  bound  to 
procure  such  an  order  where,  as  In  this  state, 
there  la  no  stabute  requiring  same,  and,  If  he 
"act  honestly  and  faithfully  and  exercise  a 
sound  discretion  such  as  men  of  ordinary 
prudence  and  Intelligence  use  In  their  own 
afTalrs,"  be  is  not  holdeu  though  loss  occurs. 
21  Cyc.  87-89;  Pomeroy's  Equity  Jurlsn 
prudence,  |  1070.  Upon  the  other  hand,  If 
his  Investments  are  not  such  as  he  should 
have  made,  he  can  only  protect  himself  from 
liability  by  showing  that  he  was  acting  in  ac- 
cordance with  an  order  of  the  court  There- 
fore the  only  time  when  proof  of  an  order 
becomes  essential  Is  when  It  is  offered  by 
way  of  necessary  defense,  and,  when  It  thus 
becomes  essential,  It  Is  incumbent  upon  the 
guardian  to  prove  same. 

[S]  Respondent  contends  that,  by  the  ap- 
proval of  the  several  annual  reports,  the  coun- 
ty court  ratified  the  acts  of  the  guardian  tn 
making  such  Investments,  and  that  by  such 
ratification  the  guardian  was  absolved  from 
all  liability  for  loss  exactly  as  he  would 
have  been  If  he  had  obtained  a  proper  order 
In  advance.  We  cannot  agree  with  such 
contention.  As  before  noted,  a  guardian  is 
not  required  to  procure  such  an  order  and  he 
need  do  It  only  as  a  matter  of  protection. 
While  the  court,  if  it  should  c<»islder  the 
rights  of  the  wards  were  in  jec^ardy,  might, 
perhaps,  of  Its  own  motion,  call  the  guardian 
to  account  and  direct  his  future  actions,  yet. 
Inasmuch  as  the  guardian  may  assume  all 
responsibility  and  Is  presumed  to  be  doing 
so  when  no  order  has  been  procured,  the 
county  court  Is  not  called  npon,  when  consid- 
ering an  annual  report,  to  pass  upon  the  pro- 
priety of  the  Investments  made  as  it  would  in 
case  the  guardian  was  seeking,  through  an 
order,  to  place  the  responsibility  of  selecting 
the  class  of  investments  upon  the  court  and 
thus  seeking  to  release  himself  from  liability 
for  future  losses.  If  a  guardian  desires  pro- 
tection through  any  act  of  the  court,  he  must 
procure  an  order  In  the  manner  provided  by 
said  section  407.  Cktrcoran  v.  Kostrometlnoff, 
91  C.  C.  A.  619,  164  Fed.  685,  21  U  B.  A,  (N. 
S.)  399. 

[6]  Respondent  contends  that  the  remedy 
of  the  wards.  If  they  desired  to  attack  the 
annual  reports  which  respondent  had  pre- 
sented to,  and  which  had  been  approved  by, 
the  county  court,  was  prescribed  by  section 
287,  Prob.  Code,  and  that  such  wards,  ui)on 
the  hearing  of  the  final  report  and  prayer  for 
distribution  of  estate,  could  not  question  the 
correctness  of  these  reports.  In  such  conten- 
tion respondent  is  clearly  in  error,  because 
the  wards  did  not,  by  objecting  to  the  receipt 
of  these  certificates  of  deposit  or  by  any  other 
position  taken  by  them  upon  the  hearing  of 
the  final  report  and  petition  for  distribution, 
attempt  to  question  the  correctness  of  the 
several  annual  reports.  Instead  of  being  In 
court  questioning  the  correctness  of  the 
annual  reports  and  seeking  a  rehearing  upon 


same,  the  wards,  upon  the  hearing  -of  the  final 
report  and  petition  for  distribution,  were 
raising  the  question  of  the  guardian's  11- 
iablUty  under  the  facts  shown  by  the  several 
annual  reports. 

[7]  Finally,  respondent  contends  that,  even 
conceding  that  he  did  not  procure  an  order 
authorizing  the  loaning  of  money  on  certifi- 
cates of  dex>oelt,  and  conceding  that  the  ap- 
proval of  the  several  annual  reports  did  not 
amount  to  an  approval  and  ratification  of 
such  loans,  yet  the  lower  court  was  right  in 
its  holding,  for  the  reason:  (1)  That  respond- 
ent was  merely  continuing  the  Investment  in 
the  form  in  which  It  came  Into  his  hands ;  (2) 
that,  under  all  the  circumstances  as  found 
by  the  court,  the  investment  was  one  whldi, 
as  a  careful  and  prudent  business  man,  he 
was  Justified  tn  making. 

While  a  trustee,  receiving  a  trust  fund  in 
the  shape  of  a  deposit  or  loan  to  a  bank,  may 
be  justified,  where  he  has  no  cause  to  doubt 
the  solvency  of  such  bank,  in  letting  the  fund 
remain  In  sudi  condition  for  a  brief  period 
awaiting  opportunities  for  better  investments, 
we  cannot  sub6crll)e  to  the  doctrine  that  such 
justification  can  be  based  solely  upon  the 
ground  that  the  fund  came  to  the  trustee  In 
such  Shape.  A  trustee,  such  as  a  guardian 
of  property,  Is  presumed  to  be  apfwinted 
owing  to  his  peculiar  business  qualification; 
his  appointment  Is  supposed  to  be  based  upon 
the  confidence  which  the  appointing  power 
had  in  him ;  It  Is  his  business  judgment  and 
acumen  that  is  sought  Moreover,  for  all 
this  guardian  may  know,  at  least  so  far  as 
any  evidence  shows,  the  loan  made  the  bank 
by  the  father  of  these  wards  may  have  been 
for  some  merely  temporary  purpose  with  no 
thought  or  expectation  of  continuing  the 
some  Indefinitely ;  and  certainly  there  could 
be  no  presumption  that  such  loan  was  In- 
tended as  a  permanent  Investment  if,  as  a 
matter  of  fact  the  Investment  Is  not  one 
recognized  by  the  courts  as  a  proper  invest- 
ment to  be  made  under  ordinary  circumstanc- 
es. Even  among  those  decisions  that  have 
upheld  a  trustee  In  continuing  a  loan  to  a 
bank  upon  the  ground  that  the  fund  came  to 
the  trustee  In  that  form,  there  will  be  found 
none  where  such  Investments  were  continued 
for  any  such  a  period  of  time  as  were  those 
In  this  matter  now  before  us;  furthermore. 
In  nearly  or  quite  all  the  cases.  It  will  be 
found  that  the  continuance  of  such  Invest- 
ments was  upheld  upon  the  ground  that  the 
Investment  was  made  "by  the  creator  of  the 
trust"  A  testator  creates  a  trust  by  his  will, 
and  most  of  the  cases  utAoldlng  such  con- 
tinuance of  loans  are  cases  where  executors 
have  so  continued  loans.  The  trust  reposed 
In  a  guardian  is  generally  one  not  created  by 
any  other  authority  than  the  court  39  Cyc. 
409 ;  Hanbest's  Appeal,  92  Pa.  482 ;  Estate  of 
Xaw,  144  Pa.  499,  22  AU.  831,  14  L.  R.  A.  103. 
Our  attention  has  not  been  called  to  a  case 
where  such  a  continuance  of  loan  to  a  bank 
by  a  guardian  has  been  upheld  upon  the 
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ground  tbat  the  fund  came  Into  the  guard- 
ian's bands  in  such  shape. 

The  circuit  court  found: 

"That  the  lands  in  Meade  county  and  Ticinity 
upon  which  loans  might  be  had  are  situated  in 
a  semi-arid  country,  comparatively  newly  set- 
tled upon  which  improvements  are  generally 
slight  and  of  more  or  less  temporary  character 
and  which  have  no  ready  sale  or  market  value, 
excepting  in  'boom'  times.  That  three  or  four 
years  ago  there  was  such  a  boom,  when  a  con- 
siderable amount  of  money  was  loaned  upon 
such  security,  mostly  to  parties  making  final 
proof,  but  that  the  demand  for  such  loans  has 
rapidly  fallen  off;  during  the  past  two  years 
there  has  been  little  sale  therefor  or  activity 
therein.  That  the  respondent  has  exercised, 
under  the  conditions  of  this  country,  reasonable 
diligence  in  preserving  and  caring  for  the  as- 
sets of  this  estate,  and  that  his  continuance  of 
investments  thereof  in  the  form  in  which  they 
were  originally  made  was  such  as  appeared  to 
aCEord  reasonable  security  therefor,  considering 
the  uncertain  value  of  most  of  the  real  estate 
in  this  country,  the  money  of  the  heirs  was 
as  safe  when  deposited  in  a  bank  of  good  repute 
as  if  the  same  had  been  loaned  on  farms,  pay- 
ment of  both  principal  and  interest  being  slow 
and  uncertain  on  real  estate  loans  in  Meade 
county  and  vicinity ;  and  this  court  finds  as  a 
fact  that  the  guardian  in  this  case  could  hardly 
have  been  more  cautious  than  he  was." 

[S,  9]  The  evidence  showed  that,  up  to  Its 
failure,  the  Meade  County  Bank  was  a  bank 
of  good  repute.  Appellants  contend  that  the 
evidence  was  insufficient  to  sustain  the  above 
finding.  They  contend,  and  it  is  certainly 
the  law,  supported  by  the  great  weight  of  au- 
thority, that,  except  at  least  under  extraordi- 
nary circumstances,  a  trustee  Is  not  justified 
in  loaning  money  to  a  bank ;  the  security,  if 
any,  being  merely  personal  in  its  nature. 
Corcoran  v.  KostrometlnofC,  supra,  and  notes 
both  In  21  h.  R.  A.  (N.  S.)  399,  and  91  O.  C. 
A.  622 ;  Murphy  v.  McCuUough,  40  Tex.  Civ. 
App.  403,  90  S.  W.  69;  Estate  of  Law,  supra. 
We  agree  with  the  appellants  that  the  evi- 
dence falls  to  support  the  above  finding. 
There  is  no  evidence  that  the  guardian  used 
even  the  slightest  diligence  to  find  opportuni- 
ties for  loaning  this  money  upon  real  estate 
security.  In  fact,  the  evidence  fails  to  show 
any  active  participation  by  the  guardian  in 
the  handling  of  these  funds ;  the  same  being 
left  almost  exclusively  to  the  care  of  his  at- 
torneys. The  evidence  conclusively  shows 
that,  for  a  period  of  at  least  a  year  and  a 
half  before  the  failure  of  the  Meade  County 
Bank,  real  estate  loans.  In  small  amounts 
with  good  security,  could  have  l)een  procured 
In  the  county  where  this  fund  was  being  held. 
The  evidence  shows  that,  while  there  were 
fewer  loans  made  In  1911  than  In  1910,  the 
loans  made  met  ready  sale.  The  evidence 
shows  that  such  real  estate  loans  could  have 
been  made  to  earn  the  fund  nearly  or  quite 
twice  the  rate  of  Interest  which  the  certifi- 
cates of  deposit  bore.    The  evidence  failed 


to  show  that  loans  secured  upon  real  estate 
in  that  and  surrounding  counties  would  be 
unsafe,  provided  such  loans  were  of  proper 
amounts.  There  Is  no  evidence  whatsoever 
to  sustain  the  finding  that  the  guardian 
"could  hardly  have  been  more  cautions  than 
he  was,"  unless  It  be  held  that  failure  to  ex- 
ercise diligence  In  attempting  to  procure 
proper  Investments  Is  proof  of  caution — ^whlle 
this  Is  caution.  It  is  a  "caution"  which  courts 
cannot  sanction.  No  claim  is  made  that  the 
guardian  acted  to  other  than  perfett  good 
faith — In  fact,  his  motives  are  above  sus- 
picion. But  infants  are  the  special  wards  of 
the  courts;  guardians  are  appointed  that 
their  Interests  may  be  properly  protected; 
and,  unless  a  guardian  proceeds  under  orders 
previously  obtained,  it  Is  always  Incumbent 
upon  bim,  when  seeking  to  be  discharged  of 
his  trust,  and  especially  when  asking  to  be 
exonerated  from  liability  for  losses  result- 
ing from  an  Investment  of  a  class  that  should 
only  be  made  under  extraordinary  circum- 
stances, to  affirmatively  show  diligence  In  at- 
tempting to  conserve  the  Interests  of  his 
wards.  Upon  the  trial  in  the  circuit  court, 
respondent  made  no  attempt  to  show  sudi 
dUlgence  and  failed  to  show  any  extraordi- 
nary conditions  Justifying  his  loans  to  the 
bank.  It  is  quite  possible  that,  upon  a  fur- 
ther trial,  he  may  be  able  to  affirmatively  es- 
tablish that  the  conditions  \V'%re  so  extraordi- 
nary as  to  Justify  him  In  the  course  pursued. 
TMs  court  Is  not  inclined  to  hold,  as  some 
courts  do,  that  loans  to  banks  are  always  at 
the  trustee's  risk ;  but  we  do  hold  that  It  is 
Incumbent  upon  a  guardian  to  Justify  such 
loans. 

Appellants  contend  that  the  certificates  of 
deposit  did  not  designate  the  nature  of  the 
fund  and  the  beneficiaries  in  a  proper  man- 
ner, and  that,  for  that  reason  alone,  respond- 
ent Biust  be  held  personally  liable  for  all 
funds  loaned  the  bank.  In  view  of  the  fact 
that  this  question  might  arise  upon  the  fur- 
ther trial  of  this  cause,  we  feel  It  our  duty 
to  announce  now  that  we  do  not  think  this 
contention  sound. 

[18]  From  ttie  evidence  Introduced  it  would 
appear  that,  for  several  years,  one  of  the 
wards  had  his  home  In  respondent's  family, 
and  that  respondent  had  never  charged  sue* 
ward  anything  for  the  personal  care  and  sup- 
port given  to  him.  We  think  the  ends  of 
Justice  will  be  promoted,  tf,  upon  another 
trial  of  this  cause  In  the  lower  court,  respond- 
ent Is  allowed  to  amend  his  final  report  and 
Is  credited  with  such  sums  as  he  may  prove 
himself  entitled  to  recover  on  account  of 
such  support  furnished  his  ward. 

The  Judgment  and  order  appealed  frMO  are 
reversed. 
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SHERMAN  ▼.  HABBIS.     (No.  8588.) 

(Supreme  Ootrrt  of  South  Dakota.    Aug.  7, 
1&15.) 

1.  AssiONifBNTS  ®=»24— Clazu  fob  Dkcbit— 
"Thikg  in  Action"— "Obligation. " 

A  (daim  for  deceit,  whether  consideTed  as 
arisiug  from  a  violation  of  a  rig'bt  of  property 
or  an  obligation  imposed  by  law,  is  assignable; 
Ciy.  Code,  §  384^  declaring  a  "thing  in  action" 
(defined  by  section  383  as  a  right  to  recover 
money  or  other  personal  property  by  a  judicial 
proceeding)  arising  out  of  the  violation  of  a 
right  of  property,  or  out  of  an  obligation,  to  be 
transferable;  section  1115  declaring  that  an 
"obligation"  (defined  by  section  1114  as  a  iegal 
duty  by  which  a  ^rson  is  bound  to  do  or  not 
to  do  a  certain  thing)  arises  from  the  contract 
of  the  parties  or  the  operation  of  law;  section 
2444  dedaring  that,  when  the  meaning  of  a 
word  is  defined  in  any  statute,  such  definition 
is  applicable  to  the  same  word  wherever  it  oc- 
curs, except  where  a  contrary  intention  plainly 
appears;  and  section  1134,  whicii,  with  sections 
1114,  1115,  appears  under  that  part  of  the  sub- 
ject of  "Obligations"  dealing  with  obligations 
in  general,  providing  that  a  right  arising  out 
of  an  obligation  is  the  property  of  the  person 
to  whom  it  is  due  and  may  be  transferred  as 
such. 

(Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  H  42-46 ;   Dec.  Dig.  «=>24. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Chose  in  Action ;  Ob- 
ligation.] 

2.  AssiONUKNTS  «=»S1— Contracts. 

^  An  assignment  of  a  cause  of  action  must 
conform  to  the  fundamental  tests  applied  to  any 
contract,  prescribed  by  Civ.  Code,  {  1189,  as 
to  parties,  consent,  lawful  object,  and  consider- 
atjoo. 

[Eld.  Notft.— For  other  eases,  see  Aasignments, 
Cent  Dig.  {  81 ;  Dec  Dig.  «=a31.] 

5.  Absignicbntb   <$=s>22~Oausb  op  Actiom— 
Cbitebion  or  Assignabiutt. 

The  criterion  as  to  assignability  of  a  cause 
of  action  under  Civ.  Code,  5  384,  declaring  a 
thing  in  action  arising  out  of  violation  of  a 
right  of  property,  or  out  of  an  obligation,  trans- 
ferable, is  whether  it  is  lawful  to  make  the  as- 
signment, for  instance,  it  must  not  b«  within 
the  inhibition  of  sections  918,  919,  as  to  subject- 
matter. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Gent  Dig.  \%  35-39;  Dec  Dig.  «s>22.1 

4.  AssiGNifENTS  «a366— Contracts. 

An  assignment  must  not  violate  Civ.  Code, 
\  1271,  declaring  a  contract  unlawful  which  is 
contrary  to  the  express  provisions  of  law,  the 
policy  of  express  law,  or  good  morals. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {  126;   Dec.  Dig.  (8=965.] 

B.  Assignments  €=»65— Claim  fob  Deceit— 

PUBUC  POUCT. 

CiT.  Code,  f  884,  declaring  a  thing  in  ac- 
tion arising  out  of  an  obligation  transferable, 
an  assignment  of  a  cause  of  action  for  deceit 
cannot  be  held  contrary  to  public  policy. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  g  126;    Dec  Dig.  <8=365.] 

6.  Assignments  9=93  —  Claim  fob  Tobt  — 
Statutes. 

Civ.  Code,  f  384,  making  assignable  a  cause 
of  action  for  tort,  is  not  modified  by  Code  Civ. 
Proc.  t  80,  requiring  every  action  to  be  prose- 
cuted in  the  name  of  the  real  party  in  interest, 
except  as  otherwise  provided,  but  this  section 
•hall  not  be  deemed  to  authorise  the  assignment 


of  a  thing  la  action  not  arising  out  of  a  con- 
tract"; tlie  limiting  clause  not  taking  away 
right  of  assignment  otherwise  conferred. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {  5;   Dec.  Dig.  <S=>3.j 

7.  Appeai.  and  Bbbob  «=:»232— OBfECnON  IN 
LowBB  CouBT— Scope. 

The  question  of  evidence  being  incompetent 
as  hearsay  cannot  be  considered  on  appeal,  the 
overruled  objection  below  l>eing  that  it  was  ir- 
relevant and  immaterial. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1331,  1368,  1426,  1430, 
1431;    Dec  Dig.  «=>232.] 

8.  Appeal    and    Erbob    «=s»1054— Habmlbss 
Ebrob— Admission   of  Evidence. 

An  admission  of  evidence  was  harmless, 
trial  having  been  withont  a  jury,  and  there  hav- 
ing been  other  competent  evideuc«  soificient  to 
sustain  the  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  §§  4185,  4186;  Dec  Dig.  ®=> 
1054.] 

Appeal  from  OLrcult  Court,  Walworth 
County ;  J.  H.  Bottum,  Judge. 

Action  by  T.  C.  Sherman  against  J.  W. 
Harris.  From  an  adverse  judgment  and  or- 
der, defendant  appeals.    Affirmed. 

U  W.  Crofoot,  of  Aberdeen,  and  W.  M. 
Potts,  of  Mobrtdge,  for  appellant  O.  M. 
StillwUl,  of  Aberdeen,  for  respondent 

GATES,  J.  This  Is  an  action  for  damages 
for  deceit  In  procuring  subscriptions  for  the 
capital  stock  of  the  Evarts  State  Bank,  claim- 
ed to  have  been  Induced  by  the  false  repre- 
sentations of  the  defendant,  as  president  of 
said  bank,  that  the  notes  constituting  a  part 
of  the  assets  of  the  bank  were  good  and  col- 
lectible. There  are  three  causes  of  action. 
The  first  cause  is  based  upon  representations 
made  to  the  plaintiff.  The  third  cause  is 
based  upon  representations  made  to  W.  V. 
Wade,  the  right  of  action  for  which  was  as- 
signed to  the  plalntur.  The  second  cause  of 
action  was  decided  favorably  to  the  defend- 
ant, and  we  are  not  now  concerned  therewith. 
The  court  made  findings  of  fact  and  conclu- 
sions of  law,  from  which  it  appears  that  the 
plaintiff  suffered  damage  to  the  amount  of 
$1,000  under  the  first  cause  of  action,  and 
that  the  said  W.  V.  Wade  suffered  damage 
to  the  amount  of  $200  under  the  claim  set 
forth  in  the  third  cause  of  action.  From  the 
Judgment  entered  pursuant  thereto,  and  an 
order  denying  a  new  trial,  the  defendant  has 
appealed. 

[1-6]  We  are  first  confronted  with  a  pre^K)- 
sitlon  which  affects  only  the  third  cause  of 
action,  to  wit,  that  a  claim  for  damages  for 
deceit  is  not  assignable,  hence  that  respond- 
ent could  not  maintain  that  cause  of  action. 
It  is  asserted  by  counsel  for  both  appellant 
and  respondent  that  the  general  test  of  as- 
signability is  whether  the  cause  of  action  is 
one  which  would  survive  the  death  of  the 
assignor.      Reasoning    from    this    common 


tts»For  other  cases  tee  game  topic  and  KEY-NUMBER  in  all  Key-Numbered  DlgeaU  and  Indezen 


Digitized  by 


Coogle 


153  NOBTHWESTEiEN  BEPOBTESB 


(S.I>. 


gioimd,  tbe  appellant  Infilsts  that  he  has 
proren  his  contention  that  the  third  cause 
of  action  was  not  assignable,  and  the  re- 
spondent claims  to  hare  demonstrated  that 
said  cause  of  action  was  assignable.  We  are, 
however,  unable  to  agree  with  the  parties  as 
to  this  common  ground.  To  admit  the  above 
test  as  to  the  assignability  of  a  thing  In  ac- 
tion would,  in  effect,  nullify  certain  sections 
of  our  Codes.  Sections  383  and  384,  Civil 
Code,  provide  (the  Italics  are  ours) : 

"Sec.  383.  A  thing  in  acti<ni  is  a  right  to  re- 
cover money  or  other  personal  property,  by  a 
judicial  proceeding. 

"Sec.  384.  A  thin^  in  action,  arising  ont  of 
the  violation  of  a  right  of  property,  or  out  of 
an  obligation,  may  be  transferred  by  the  own- 
er. Upon  the  death  of  the  owner,  it  passes  to 
luB  personal  representatives,  except  where,  in 
tbe  cases  provided  by  law,  it  passes  to  his  dev- 
isees or  successor  in  ofiSce." 

In  sections  1114  and  1115,  Civil  Code,  we 
find  "obligation"  defined  as  follows: 

"Sec.  1114.  An  obligation  is  a  legal  duty  by 
which  a  person  is  bound  to  do  or  not  to  do  a 
certain  thing. 

"Sec.  lllo.  An  obligation  arises  either  from: 

"1.  The  contract  of  the  parties;    or, 

"2.  The  operation  of  law. 

"An  obligation  arising  from  an  operation  of 
law  may  be  enforced  in  tbe  manner  provided 
by  law,  or  by  civil  action  or  proceeding." 

Division  third  of  our  Civil  Code  embraces 
sections  1114  to  2283,  inclusive,  dealing  with 
the  subject  of  "ObligaUons."  This  division 
is  subdivided  Into  four  parts.  Part  I  relates 
to  obligations  In  generaL  Part  II  relates  to 
contracts.  Part  III  relates  to  obligations 
Imposed  by  law.  Part  IV  relates  to  obliga- 
tions arising  from  particular  transactions. 
It  Is  under  part  III,  If  1291-1293,  that  tbe 
present  cause  of  action  arises. 

We  are  of  the  opinion  that  tbe  word  "obli- 
gation" In  section  384,  C.  C,  was  used  by  the 
Legislature  in  its  broad  sense,  as  covering 
all  of  the  matters  embraced  within  division 
third  of  the  Civil  Code  and  as  defined  in  sec- 
tions 1114  and  1115,  a  C.  Section  2444,  C. 
C,  provides: 

"Whenever  tbe  meaning  of  a  word  or  ijhrase 
is  defined  in  any  statute,  such  definition  is  ap- 
plicable to  the  same  word  or  phrase  wherever 
it  occurs,  except  where  a  contrary  intention 
plainly  appears." 

See,  also.  In  re  -State  Bonds,  7  S.  D.  42, 
46,  63  N.  W.  223;  State  ex  reL  Holmes  v. 
Shannon,  7  S.  D.  319,  322,  64  N.  W.  175; 
Sutherland  on  Statutory  Construction,  i  255. 
Our  conclusion  that  the  word  "obligation"  in 
section  384  means  the  same  as  defined  in  sec- 
tion 1114,  O.  C.  Is  also  fortified  by  section 
1134,  C.  C,  which  appears  under  pert  I  of 
division  third  of  the  Civil  Code,  viz..  Obliga- 
tions In  General,  and  is  as  follows: 

"A  right  arising  out  of  an  obligation  is  tbe 
property  of  tbe  person  to  whom  it  is  due,  and 
may  be  transferred  aa  such." 

From  its  context  it  Is  certain  that  the 
word  "obligation"  in  this  section  means  the 
same  as  defined  in  sections  1114  and  1116,  C 
O.     It  is  also  observed  that  tbe  proposed 


Field  New  York  Civil  Code  contains  this  sec- 
tion as  No.  690,  and  in  the  note  thereto  ref- 
erence is  made  to  section  367,  which  is  tbe 
same  as  our  section  .384,  C.  O.  It  would  thus 
appear  that  all  causes  of  action  arising  out 
of  a  violation  of  a  right  of  property,  or  out 
of  an  obligation  arising  from  contract,  or 
out  of  an  obligation  arising  by  operation  of 
law,  are  assignable.  Generally  speaking, 
that  is  so.  But  tlie  several  sections  of  tbe 
Codes  must  be  read  and'  Interpreted  together. 
An  assignment  of  a  cause  of  action  must  con- 
form to  the  fundamental  tests  applied  to 
any  contract  prescribed  by  section  1189,  C. 
C.  It  would  therefore  seem  to  us  that  In 
states  having  a  provision  similar  to  our  sec- 
tion 384,  C.  C.  (not  modified  by  other  provi- 
sions), the  criterion  as  to  the  assignability 
of  a  cause  of  action  is  whether  it  is  lawful 
to  make  the  assignment  For  Instance,  It 
must  not  be  within  tbe  InblbitioD  of  sections 
918  and  919,  C.  C,  as  to  subjectmatter.  It 
must  not  violate  section  1271,  C.  O. ;  that  Is 
to  say,  the  assignment  must  not  be:  (a) 
Contrary  to  the  express  provisions  of  law; 
(b)  contrary  to  the  policy  of  express  law 
thereof,  though  not  expressly  prohibited;  (c) 
contrary  to  good  morala  It  Is  true  that  at 
common  law,  and  at  present  in  a  large  num- 
ber of  the  states,  a  cause  of  action  for  dec^t 
was  not  and  is  not  assignable.  2  B.  C.  L. 
p.  610;  1  Corpus  Juris,  pp.  174-215,  particu- 
larly page  194,  notes  78  and  79.  Tbe  viola- 
tion of  the  rule  against  champerty  and  main- 
tenance was  the  foundation  of  t*l8  princi- 
ple.   More  V.  Masslnl,  32  CaL  590. 

While  under  our  Codes,  as  is  the  general 
rule,  the  assignability  of  a  thing  in  action 
and  the  survival  of  a  thing  in  actlcm  are 
"convertible  terms,"  the  one  is  not,  with  us, 
tbe  test  of  tbe  other,  but  both  are  to  be  test- 
ed by  the  legality  of  such  assignment  as  de- 
fined by  law  or  by  the  doctrine  of  public 
policy.  We  are  aware  that  this  court  in 
Erickson  v.  Brookings  County,  3  S.  D.  434, 
53  N.  W.  857,  18  L,.  B.  A.  347,  and  tbe  Cali- 
fornia courts  in  many  cases,  have.  In  effect, 
ignored  the  provisions  of  section  384,  C.  C, 
and  adopted  the  old  criterion  of  assignability, 
yet  that  does  not  Justify  us  in  continuing  the 
error.  The  decision  in  the  Brookings  Ck)un- 
ty  Case  seems  to  have  been  based  largely 
upon  the  discussion  of  the  subject  by  that 
learned  author,  John  Norton  Pomeroy,  in  his 
work  on  Bemedies  and  Bemedlal  Bl^ts.  In 
the  sections  quoted  the  author  was  dealing 
with  the  law  generally  and  be  expressly  said 
in  section  146: 

"In  some  states  there  may  be  statutes  express- 
ly dealing  with  the  suhject  of  assignments  inter 
vivos." 

So  Sutherland  in  bis  work  (Code  Fl.,  Pr.  & 
Forms,  |§  3270,  3272)  refers  to  the  section 
corresponding  to  our  section  80,  C.  C.  P.,  but 
entirely  Ignores  the  provisions  of  section  951. 
O.  G.  CaL,  the  same  as  our  section  384,  C  C. 
Section  384,  0.  O,  was  first  set  forth  by  Da- 
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Tld  Dudley  Field  In  tbe  proposed  New  York 
CItU  Code.    Of  It  he  said: 

"This  section  is  proposed  to  establish  one  rale 
for  the  aBsiKnabillty  and  the  sarriTorshlp  of 
things  in  action." 

It  may  also  be  observed  that  the  California 
decisions  cited  In  the  Brookings  County  Case 
were  all  decisions  rendered  prior  to  the  adop- 
tion in  California  of  the  Field  Code.  In 
Cross  V.  Sacramento  Savings  Bank,  66  Cal. 
4C2,  6  Pac.  W,  the  court,  while  not  referring 
to  tbe  Code  sections,  decided  that  the  right 
to  Impeach  an  account  stated  was  not  assign- 
able: (a)  Because  there  was  no  valid  en- 
forceable possibility  or  expectancy  (see  sec- 
tion 918  of  our  Civil  Code) ;  and  (b)  be- 
cause It  was  contrary  to  sound  policy  (see 
section  1271  of  our  Civil  C!ode).  Yet  we  find 
the  California  court  In  Rued  ▼.  Cooper,  109 
Cal.  682,  34  Pac.  98,  referring  to  survivabil- 
ity as  the  test  of  assignability. 

Is  It  contrary  to  public  policy  to  allow  an 
assignment  of  a  cause  of  action  for  deceit? 
In  the  states  having  provisions  similar  to 
our  section  384,  C.  C,  we  are  unable  to  find 
that  any  court  other  than  that  of  California 
has  held  such  an  assignment  to  be  against 
public  policy.  In  Bmmons  v.  Barton,  109 
CaL  662,  42  Pac  303,  that  court  tersely  said 
that  fraud  is  not  a  vendible  commodity.  Yet 
we  find  that  court  recognizing,  In  Fox  v. 
Hale  &  Norcross  S.  M.  Co.,  108  CaL  478,  41 
Pac.  328,  under  the  authority  of  section 
1584,  C.  O.  P.  Cal.,  the  survivability  of  an 
action  for  deceit.  In  Henderson  v.  Henshall, 
4  C.  C.  A.  357,  54  Fed.  320,  the  court  quoted 
tbe  California  sections  similar  to  our  sec- 
tions 383  and  384,  C.  C,  with  others,  and 
held  that  a  cause  of  action  for  deceit  surviv- 
ed ;  but  the  decision  was  based  on  the  ground 
that  tbe  tort  was  a  wrong  to  the  estate  of 
the  original  plaintUF,  viz.,  that  it  arose  "out 
of  the  violation  of  a  right  of  property." 

In  Wisconsin,  until  lately,  it  has  been  con- 
sistently held  that  actions  for  deceit  did  not 
survive  and  were  not  assignable.  But  in 
1907  the  Legislature  amended  their  survival 
Ktatate  (section  4253,  St  Wis.)  by  making  It 
apply  to  "all  damages  done  to  the  property 
rights  or  Interests  of  another."  It  was  held 
In  Harris  v.  Welch,  148  Wis.  441,  134  N.  W. 
1041,  under  that  statute,  that  a  cause  of  ac- 
tion for  deceit  survived.  It  Is  dUScult  to  see 
any  difference  In  meaning  between  the  Wis- 
consin amendment  and  the  words  "out  of 
tbe  violation  of  a  right  of  property"  contain- 
ed in  section  954,  C.  C.  CaL,  and  our  section 
384,  G.  C.  The  Legislature  of  this  state  hav- 
ing declared  that  a  cause  of  action  "arising 
out  of  the  violation  of  a  right  of  property  or 
out  of  an  obligation,"  whether  a  contract  ob- 
ligation or  an  obllgntl<»i  Imposed  by  law.  Is 
assignable.  It  Is  not  our  province  to  say  that 
the  subject-matter  of  such  an  assignment  is 
not  assignable  because  such  assignment  Is  In 
violation  of  public  policy.  The  Legislature 
has  made  its  declaration  of  public  policy.    It 


may,  however,  be.  that,  even  when  tbe  subject- 
matter  Is  properly  assignable,  the  transaction 
by  the  parties  may  be  such  that  the  enforce- 
ment of  such  an  assignment  would  violate 
the  statutes  against  champerty  and  mainte- 
nance. It  would  be  our  province  to  consider 
any  such  violations,  but  no  such  violation  is 
shown  or  claimed  In  this  case. 

[6]  But  It  la  urged  by  appellant  that  sec- 
tion 80,  C.  C.  P.,  is  a  modifleatton  of  section 
384,  O.  C,  and  this  claim  finds  support  in 
the  decisions  of  the  Kansas  and  Oklahoma 
courts  In  Kansas  Midland  R.  Co.  v.  Brehm, 
54  Kaa  755,  39  Pac.  690,  and  K.  O.,  M.  &  O. 
R.  Co.  V.  Shntt,  24  OkL  96,  104  Pac.  51,  138 
Am.  St  Rep.  870,  20  Ann.  Gas.  266.  Section 
80,  C.  O.  P.,  reads  as  follows: 

"Every  action  must  be  prosecuted  in  the  name 
of  tbe  real  party  In  interest,  except  as  other- 
wise provided  in  section  82  of  this  Code;  but 
this  section  sliall  not  be  deemed  to  authorize 
the  assignment  of  a  tiling  in  action  not  arising 
out  of  contract    •    •    * » 

Both  of  said  states  have  this  same  section, 
as  well  as  sections  corresponding  to  onr  sec- 
tion 384,  C.  C,  and  both  courts  held  in  the 
cases  cited  that  the  section  in  the  Code  of 
Civil  Procedure  recognized  the  limitation 
which  existed  at  common  law,  and  Inferen- 
tially,  at  least,  provided  that  a  chose  In  ac- 
tion arising  out  of  a  pure  tort  was  not  as- 
signable, notwithstanding  th^  sections  sim- 
ilar to  our  section  384,  C.  O.  It  seems  to  us 
that  these  courts  have  utterly  mistaken  the 
force  and  effect  of  the  Civil  Procedure  sec- 
tion. It  seems  to  us  that  Mr.  Pomeroy,  in 
his  discussion  of  the  subject  in  sections  124- 
144,  Remedies  and  Remedial  Rights  (2d  Ed.), 
has  set  forth  the  true  Interpretation  of  sec- 
tion 80  of  our  C!ode  of  Civil  Procedure.  In 
section  126  he  said : 

"One  effect— and  perhaps  the  principal  effect 
of  this  statutory  provision — is  that  all  assignees 
of  things  in  action  ichich  are  astignable  may 
sue  upon  them  in  their  own  names,  and  are  no 
longer  obliged  to  sue  in  the  names  of  the  orig- 
inal assignors.  It  is  not  strictly  correct  to 
say  that'  the  provision  itself  rendeis  any  thing 
in  action  assignable,  that  it  creates  any  attri- 
bute of  assignability ;  hut,  for  the  purpose  of 
defeating  such  possible  interpretation,  tbe  sec- 
ond clause  was  added  in  many  of  tne  Codes. 
This  limiting  clause,  however,  is  only  negative 
in  its  form  and  meaning.  It  merely  forbids  a 
certain  construction  to  be  placed  upon  the  pre- 
ceding language.  It  does  not  say  that  no  thing 
in  action  is  assignable  unless  it  arises  out  of 
contract." 

In  section  144  he  said : 

"Even  the  clause  which  follows  in  some  of 
the  states,  'but  this  section  shall  not  be  deemed 
to  authorize  tbe  assignment  of  things  in  action 
not  arising  out  of  contract,'  although  doubtless 
intended  to  limit  the  effect  of  the  preceding 
general  requirement,  has  really  no  practical 
effect.  The  section  does  not  authorize  the  as- 
signment of  any  tilings  in  action,  either  growing 
out  of  tort  or  out  of  contract,  and  it  was  there- 
fore an  empty  legislative  prohibition  to  say 
that  it  should  not  be  deemed  to  authorize  the 
assignment  of  those  arising  out  of  tort  It  is 
not  said  that  those  ttiingB  in  action  arising 
ont  of  tort  shall  not  be  assigned,  but  only  that 
the  authority  for  such  a  transfer  shall  not  be 
found   in   this  particular  section   of  a   single 
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statutft.  If  the  rigbt  to  aasixn  emcfa  demands 
is  conferred  by  other  statutes,  or  by  any  rules 
of  the  law  independent  of  statute,  it  is  not 
taken  away  by  these  at^arently  restrictive 
clauses." 

We  therefore  conclude  that,  whether  we 
<x>nslder  the  tort  In  question  aa  one  violating 
a  right  of  property  or  as  arising  out  of  the 
violation  of  an  obligation  imposed  by  law, 
in  either  case,  the  assignment  of  the  tlilrd 
cause  of  action  did  not  violate  any  express 
provlBion  of  law,  nor  the  policy  of  express 
law,  nor  good  morala 

[7]  Appellant  argues  that  certain  evidence 
offered  in  regard  to  the  financial  standing  of 
Holloway,  the  maker  of  one  of  the  notes  com- 
prising a  portion  of  the  assets  of  the  bank, 
was  Incompetent  as  hearsay.  Under  the  ol>- 
Jectlon  that  such  evidence  was  irrelevant  and 
immaterial,  we  may  not  consider  whether  It 
was  Incompetent  It  was  certainly  relevant 
and  material. 

Appellant  also  urges  that  the  evidence  is 
Insufficient  to  sustain  the  findings.    A  repro- 


dactl<Hi  of  tbe  substance  of  this  evidence 
would  cover  many  iMges  and  would  not  be  a 
benefit  to  anybody.  A  careful  examination 
and  consideration  of  the  evidence  convinces 
us  that  the  trial  court  was  warranted  in  find- 
ing that  the  defendant  made  representations 
to  the  plaintiff  and  Wade  that  the  notes  and 
discounts  of  the  Evarts  State  Bank  were  goo  I 
and  worth  par,  and  that  such  was  not  the 
case,  and  that  the  plaintiff  and  Wade  relied 
upon  such  representations. 

[8]  Appellant  urges,  also,  that  the  court 
erred  in  admitting  certain  other  evidence 
than  that  above  referred  ta  The  trial  was 
had  to  the  court  without  a  Jury.  Being  con- 
vinced that  there  was  sufiicient  competent 
evidence  to  sustain  the  findings  of  the  trial 
court,  irrespective  of  the  matters  contained 
In  appellant's  assignments  of  error  Nos.  4 
to  8,  inclusive,  we  cannot  discover  how  ap- 
pellant was  prejudiced  by  the  rulings  of  the 
court  thereon. 

The  Judgment  and  order  denying  a  new 
trial  are  aflirmed. 
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ORITBA  T.  CHAPMAN  et  aL     (No.  3686.) 

(Supreme  Court  of  South  Dakota.    Aug.  26, 
1»15.) 

1.  Ikfants  «=»36— Vauditt  o»  Mobtqaob— 

STATDTia. 

Under  Civ.  Code,  1 16,  declaring  that  a  mi- 
nor cannot  give  a  delegation  of  power  nor,  un- 
der the  age  of  18,  malce  a  contract  relating  to 
any  real  property  or  any  interest  therein,  sec- 
tion 16,  providing  that  a  minor  may  make  any 
other  contract  in  the  same  manner  as  an  adult, 
subject  to  his  power  of  disaffirmance,  and  sec- 
tion 17,  declaring  that  the  contract  of  a  minor 
made  while  under  18  may  be  disaffirmed  by  the 
minor  himself,  either  before  majority  or  within 
1  year  thereafter,  or  by  his  heirs  or  personal 
representatives,  and  that  a  contract  by  a  minor 
over  18  may  be  disaffirmed  upon  restoring  the 
consideration,  mortgages  executed  on  her  prop- 
erty by  an  infant  under  IS  were  void,  and  not 
merely  voidable. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  i{  27-34;    Dee.  Dig.  «s>26.} 

2.  STEPtntAnows  ®=»1*— Constbtjctton. 

In  an  action  by  a  purchaser  to  quiet  title, 
involving  rights  under  prior  mortgages  made  by 
the  grantor  when  an  infant,  the  Supreme  Court, 
apon  a  stipulation  on  appeal  that  the  mortgagor 
was  the  owner  of  the  lot  when  she  made  thp 
mortgages,  must  presume  that  she  was  the  legal 
owner,  and  not  the  grantee  in  a  void  deed. 

[Ed.  Note. — For  other  cases,  see  Stipulations, 
Cent.  Dig.  §{  24-37;   Dec.  Dig.  «=»14;] 

&  Intantb  9=>81— AvoiOANCB  or  Mobtoaoe 

— Retubn  of  Considebation. 

Where  mortgages  of  her  property,  made  by 
an  infant  under  the  age  of  18,  were  absolutely 
void,  and  not  merely  voidable,  a  court  of  equity 
■would  require  a  purchaser  of  the  equity  of  re- 
demption in  the  property  after  the  owner's  ma- 
jority, suing  to  quiet  title  as  against  the  claims 
of  such  mortgagees,  to  do  equity  as  a  prerequi- 
site to  equitable  relief. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  §|  41,  46,  50-63 ;    Dec  Dig.  «=»S10 

McCoy,  P.  J.,  and  Whiting,  J.,  dissenting. 

Appeal  from  Clrcnlt  Ck»art,  Perkins  Coun- 
ty ;   Clay  Carpenter,  Judge. 

Action  by  Era  Graba  against  G.  P.  Chap- 
man and  others.  Judgment  for  defendants, 
new  trial  denied,  and  plaintiff  appeals.  Judg- 
ment and  order  vacated,  with  directions  to 
dismiss  the  action  unless  plaintiff  shall  ap- 
ply for  leave  to  amend  ber  complaint. 

Frank  (Gladstone  and  L.  W.  Henderson, 
twtli  of  Dupree,  for  appellant.  W.  F.  Eddy 
and  Lc^an  Berry,  both  of  Lemmon,  for  re- 
spondents. 

GATES,  J.  The  defendant  Annie  Groba, 
then  a  minor,  now  Annie  Wiederbolt,  was  tbe 
owner  of  a  town  lot  in  Lemmon,  8.  D.  On 
January  4, 1909,  she  mortgaged  the  lot,  whlcn 
mortgage  was  assigned  to  defendant  Papke. 
On  May  27,  1009,  she  mortgaged  the  lot  to 
defendant  Chapman.  She  did  not  become  18 
years  of  age  imtll  December  26,  1909.  On 
August  16,  1912,  she  deeded  the  lot  to  the 
plaintiff,  who  thereupon  brought  this  action 
to  quiet  title  and  determine  the  adverse 
claims  to  said  lot. 


It  is  conceded  that  Annie  Gmba  received 
the  consideration  for  the  mortgages,  and  that 
they  have  never  been  disaffirmed.  The  trial 
court  held  that  the  mortgages  were  voidable 
but  not  void  when  given,  and  that,  because 
Annie  Gruba  did  not  disaffirm  them  within 
1  year  after  she  became  of  age,  they  consti- 
tuted valid  liens  on  the  lot.  The  decision  of 
the  trial  court  was  eminently  fair  and  equi- 
table, but  Is  In  direct  conflict  with  our  stat- 
utes. Sections  16,  16  and  17,  Civ.  Code,  are 
as  follows: 

"Sec.  16.  A  minor  cannot  give  a  delegation  of 
power,  nor,  under  the  age  of  eighteen,  make  a 
contract  relating  to  real  property,  or  any  inter- 
est therein,  or  relating  to  any  personal  proper- 
ty not  in  his  immediate  possession  or  control. 

"Sec.  16.  A  minor  may  make  any  other  con- 
tract than  as  above  specified  in  the  same  man- 
ner as  an  adult,  subject  only  to  his  power  of  dis- 
affirmance under  the  provisions  of  this  title,  and 
subject  to  the  provisions  of  the  titles  on  Mar- 
riage, and  on  Master  and  Servant. 

"Sec  17.  In  all  cases  other  than  those  speci- 
fied in  sections  18  and  19,  the  contract  of  a  mi- 
nor, if  made  whilst  he  is  under  the  age  of  eight- 
een, may  be  disaffirmed  by  the  minor  himself, 
either  before  his  majority  or  within  one  year's 
time  afterwards;  or  in  case  of  his  death  within 
that  period,  by  bis  heirs  or  personal  representa- 
tives ;  and  if  the  contract  be  made  by  the  minor 
whilst  he  is  over  the  age  of  eighteen,  it  may  be 
disaffirmed  in  like  manner  upon  restoring  the 
consideration  to  the  party  from  whom  it  was 
received  or  paying  its  equivalent  with  interest" 

From  1866  to  1877  in  Dakota,  and  from 
1872  to  1874  In  California,  the  provisions  pro- 
posed by  the  New  Tork  Code  Commission 
were  the  law  in  both  Jurisdlctlona,  viz.: 

"A  minor  cannot  give  a  delegation  of  power." 

"A  minor  may  make  a  conveyance  or  other 
contract  in  the  same  manner  as  any  other  per- 
son, subject  onl;^  to  his  power  of  disaffirmance 
under  the  provisions  of  this  title,  and  to  the  pro- 
visions of  the  title  on  marriage. 

"In  all  cases  other  than  those  specified  by  sec- 
tions 18  and  19,  the  contract  of  a  minor  may, 
upon  restoring  the  consideration  to  the  party 
from  whom  it  was  received,  be  disaffirmed  by 
the  minor  himself,  either  before  his  majority, 
or  within  a  reasonable  time  afterwards,  or,  m 
case  of  his  death  within  that  period,  by  his 
heirs  or  personal  representatives." 

In  1874  California  amended  these  sections 
to  read  as  disclosed  In  Mr.  Freeman's  note 
hereinafter  quoted,  and  in  1877  the  territory 
of  Dakota  substantially  adopted  the  amended 
California  sections,  and  the  same  stlU  con- 
stitute our  statutory  law  on  the  subject,  as 
first  above  quoted.  7%e  provisions  of  these 
sections  appear  to  be  peculiar  to  California 
and  the  Dakota  s.  Of  these,  Mr.  Freeman,  In 
his  extensive  note  In  18  Am.  St  Rep.  678, 
says  on  pages  680,  681: 

"The  (JivU  Code  of  California  contains  sever- 
al sections  on  this  subject,  which,  as  amended, 
exhibit  a  minimum  acquaintance  with  the  gen- 
eral law  and  a  maximum  obscurity  of  thought 
The  sections  certainly  have  not  the  'pride  of  an- 
cestry,' and  we  will  venture  to  predict  that  In 
an  intelligent  community  they  have  not  the 
'hope  of  posterity.'  The  principal  sections  are 
as  follows : 

"  'Sec.  33.  A  minor  cannot  give  a  delegation  of 
power,  nor,  under  the  age  of  eighteen,  make  a 
contract  relating  to  real  property,  or  any  inter- 
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«8t  therein,  or  relating  to  any  personal  property 
not  in  his  immediate  poaaeasion  or  control. 

"  'Sec.  34.  A  minor  may  make  any  other  con- 
tract than  as  above  specified,  in  the  same  man- 
ner as  an  adult,  subject  only  to  his  power  of 
disaffirmance  under  the  proviisiotiB  of  this  title, 
and  anbject  to  the  provuiona  of  the  titles  on 
Marriage,  and  on  Master  and   Servant 

"  'Sec.  35.  In  all  cases  other  than  those  speci- 
fied in  sections  36  and  37  [sections  concerning 
contracts  for  necessaries,  and  obligations  enter- 
ed into  under  the  express  authority  or  direc- 
tion of  statutes],  the  contract  of  a  minor,  if 
made  whilst  he  is  under  the  age  of  eighteen, 
may  be  disaffirmed  by  the  minor  himself,  either 
before  bis  majority  or  within  a  reasonable  time 
afterwards ;  or  in  case  of  his  death  within  that 
period,  by  his  heirs  or  personal  representatives ; 
and  if  the  contract  be  made  by  the  minor  whilst 
he  is  over  the  age  of  eighteen,  it  may  be  dia- 
affirmed  in  like  manner  upon  restoring  the  con- 
sideration to  the  party  from  whom  it  was  re- 
ceived, or  paying  its  equivalent' 

"Sections  15,  16,  and  17  of  the  CivO  Code  of 
Dakota  are  the  same  in  language  as  the  forego- 
ing sections  of  the  Civil  Code  of  California,  ex- 
cept that  instead  of  the  words  'or  witliin  a  rea- 
sonable time  afterwards,'  in  section  35  of  the 
California  Code,  section  17  of  the  Dakota  Code 
reads,  'or  within  one  year's  time  afterwards,' 
and  adds  to  the  section,  'with  interest'  It 
should  be  remarked  that  both  in  California  and 
Dakota  males  attain  their  majority  at  21  years, 
and  females  at  18  years. 

"The  result  of  this  halfway  legislation  seems 
to  be  that  any  appointment  of  an  agent  by  a 
minor  during  his  or  her  entire  minority  is  ab- 
solutely void,  and  consequently  any  contract 
made  by  such  agent  in  pursuance  of  his  ap- 
pointment is  absolutely  void.  See  Wambole  v. 
Foote,  2  Dak.  1  [2  N.  W.  230].  Furthermore, 
leaving  out  of  consideration  such  contracts  as 
are  expressly  made  binding,  any  contract  what- 
ever made  by  a  female  minor  during  her  whole 
minority,  and  by  a  male  minor  under  the  age  of 
18,  relating  to  real  property,  is  absolutely  void. 
All  purchases,  sales,  and  leases  of  real  property 
by  and  to  such  minors  are  consequently  void. 
Again,  any  contract  made  by  such  minors,  re- 
lating to  any  personal  property  not  in  his  or 
her  immediate  possession  or  control,  is  also 
void.  It  seems  that  the  contract  of  a  male 
minor  above  the  age  of  18,  relating  to  real 
property,  is  simply  voidable ;  also  that  the  con- 
tract of  a  female  minor  or  of  a  male  minor  un- 
der the  age  of  18,  relating  to  personal  property 
in  his  immediate  possession  or  control,  is  like- 
wise only  voidable ;  also  that  the  contract  of  a 
male  minor  above  the  age  of  18,  relating  to  per- 
sonal property,  whether  in  his  immedfiite  pos- 
session or  control  or  not,  Is  voidable;  also  all 
other  contracts,  not  relating  to  real  or  personal 
property,  entered  into  by  male  or  female  minors 
of  any  age,  are  simply  voidable.  The  provision 
concerning  disaffirmance  will  be  noticed  here- 
after, under  the  appropriate  head.  These  dis- 
tinctions made  by  the  codifiers  are  perfectly 
senseless.  It  is  difficult  to  appreciate  the  rea- 
son why  it  riiould  be  provided  that  if  a  female 
minor  or  a  male  minor  under  the  age  of  18  owns 
personal  property,  she  or  he  may  make  a  voida- 
ble sale  of  it,  if  it  be  in  her  or  his  immediate 
possession  or  control,  while  if  the  property  be 
not  in  such  possession  or  control,  the  sale  should 
be  void ;  or  why  the  purchase  by  such  minor  of 
personal  property  not  in  her  or  his  immediate 
possession  or  control,  or  as  would  be  usually  the 
case,  in  the  possession  or  control  of  the  seller, 
should  be  absolutely  void,  while  if  such  minor 
hava  possession  of  the  property  as  a  bailee  for 
any  purpose,  the  purchase  be  merely  voidable." 

ThU  Is  a  rather  severe  arral^ment  of  leg- 
islative action,  but  we  think  it  1b  Justified. 


[1]  It  seems  to  ns  there  Is  no  escape  from 
the  conclusion  that  a  contract  relating  to 
real  property,  or  any  interest  therein,  made 
by  a  minor  under  the  age  of  18  is  not  voida- 
ble, but  is  an  absolute  nullity.  Section  16, 
0.  C,  read  In  connection  with  section  15,  C. 
0.,  can  lead  to  no  other  result  The  Territo- 
rial Supreme  Court  so  held,  in  Wambole  v. 
Foote,  2  Dak.  1,  2  N.  W.  239,  in  respect  to  the 
prohibition  against  giving  a  delegation  of 
power.  It  is  true  that  in  Taylor  v.  Brown,  6 
Dak.  336,  40  N.  W.  625,  that  court  said: 

"As  a  rule,  and  especially  in  this  territory, 
deeds  of  infants  are  voidable  only,  so  that,  if 
there  is  no  disaffirmance  by  the  infant  after  he 
attains  his  majority,  his  deed  is  valid,  and  title 
passes.  Civil  Code,  H  15,  17 ;  Hastings  v.  Dol- 
larhide,  24  Cal.  195 ;  Irvine  v.  Irvine,  9  Wall. 
617  [19  Ia  Ed.  800]." 

That  sentence,  however,  was  purely  obiter. 
It  was  used  simply  by  way  of  iUustratioa 
The  California  case  cited  was  one  which 
arose  prior  to  the  adoption  of  the  1874  Cali- 
fornia statute;  Indeed  prior  to  the  1872  Cali- 
fornia statute.  The  Irvine  decision  was 
made  under  the  rules  of  the  common  law.   . 

It  is  difficult  to  see  how,  under  the  plain 
language  of  section  16,  O.  C.,  the  delegation 
of  power  by  a  minor  can  be  a  nullity,  and  a 
contract  in  relation  to  real  property  by  a 
minor  under  18  may  not  be.  Dedsions  from 
states  where  the  common  law  prevails,  or 
from  states  having  different  statutory  pro- 
visions from  ours,  are  unavailing  as  author- 
ity. The  law  ought  to  be  that  these  mort- 
gages were  merely  voidable,  i.  e.,  valid,  unless 
disaffirmed  within  the  proper  period.  Note  18 
Am.  St  Rep.  582 ;  22  Cyc.  535  r  Peck,  Dom. 
Rel.  S  85;    Schouler,  Dom.  Rel.  S§  416-424. 

When  the  Legislature  has  spoken  clearly 
and  emphatically  and  has  laid  down  an  in- 
flexible rule  which  renders  certain  contracts 
of  a  minor  void,  we  may  not  substitute  for 
the  statute  the  well-recognized,  up-to-date 
rule  that  it  is  only  contracts  that  are  not  ben- 
eficial to  the  minors  that  are  void. 

[2]  It  Is  urged  by  respondent  that.  If  the 
mortgages  were  entirely  void,  then,  under  the 
statute,  the  deed  to  her  during  her  infancy 
was  void,  and  therefore  am>ellant  never  ac- 
quired any  title.  Be  that  as  it  may.  We  are 
not  concerned  with  that  question  In  this  case, 
for  the  reason  that  the  stipulated  facts  show 
that  Annie  Gruba  was  the  owner  of  the  lot 
at  the  time  she  gave  the  mortgages.  We 
must  therefore  presume,  for  the  purposes  of 
this  appeal,  that  she  was  the  legal  owner, 
and  not  the  grantee  In  a  void  deed.  It  neces- 
sarily follows  that,  If  the  mortgages  were 
nullities,  the  rule  that  Infancy  is  a  personal 
privilege  does  not  apply. 

[8]  But,  while  courts  may  not  Ignore  plain 
provisions  of  the  statutes,  courts  of  equity 
can  and  do  require  equity  to  be  done  as  a 
prerequisite  to  granting  equitable  relief. 
The  maxim,  "He  who  seeks  equity  must  do 
equity,"  is  peculiarly  applicable  to  this  case. 
Pomeroy,  Eq.  Juris.  S|  386,  391,  943-948: 
note,  1  Lb  R.  A.  863 ;  Alexander  tr.  Merridc. 
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121  IlL  008,  18  N.  H.  190;  Hickman  v. 
Eempner,  35  Ai*.  305 ;  Frost  v.  Flick,  1  Dak. 
131,  46  N.  W.  608;  Tracy  v.  Wheeler,  15  N. 
D.  248,  107  N.  W.  68,  6  L.  E.  A.  <N.  S.)  516; 
16  Cye.  140.  The  plaintiff— a  stranger  to  the 
transactioa— ought  not  to  be  allowed  to  reap 
the  benefits  of  the  mistakes  of  the  parties 
thereto.  To  so  hold  might  cause  the  laws 
which  are  designed  as  a  protection  to  infants 
to  become  a  means  of  oppression  and  fraud. 
Furthermore,  the  maker  of  the  notes,  not 
having  disaffirmed  them,  may,  in  an  action 
thereon,  be  held  liable  therefor.  If  she 
should  be  compelled  to  pay  a  judgment  ob- 
tained thereon  she  conld  not  become  sub- 
rogated to  the  rights  of  the  mortgagees  and 
enforce  payment  out  of  the  property,  because 
the  mortgagee  are  void.  We  would  then  meet 
the  condition  that  a  law  aimed  to  protect  a 
minor  ml^t  result  greatly  to  her  detriment. 
If  her  grantee  had  purchased  the  lot  for  the 
full  value,  then  such  condition  might  not  be 
inequitable  to  the  mortgagor,  but  if  her  gran- 
tee had  imrchased  for  a  sum  representing 
the  mere  equity  in  the  lot,  then  the  former 
minor  would  certainly  be  prejudiced.  The 
plalntiH  has  made  no  offer  of  restoration  to 
the  mortgagees,  nor,  In  any  respect,  offered 
to  do  equity.  So  far  as  now  appears  from 
the  record,  equity  would  require  the  repay- 
ment of  the  principal  sums  for  which  the 
mortgages  were  given,  with  statutory  in- 
terest, but  upon  a  new  trial  new  drcum- 
stances  may  alter  that  view. 

It  is  the  opinion  of  this  court  that  the  Judg- 
ment and  order  appealed  from  must  be  va- 
cated and  set  aside,  but  with  directions  to 
the  trial  court  to  dismiss  the  action  at  plain- 
tUTs  cost,  unless  she  shall,  within  such  time 
as  the  court  may  direct  and  upon  such  terms 
as  the  court  may  order,  apply  for  leave  to 
amend  her  complaint  by  making  a  full  dis- 
closure of  the  facts  in  regard  to  her  purchase 
of  the  property,  including  the  consideration 
paid,  and  by  offering  to  do  that  which  equity 
would  require  upon  such  disclosure.  The 
costs  upon  this  appeal  will  be  taxed  In  favor 
of  respondents. 

A  minority  of  this  court,  while  agreeing 
with  all  that  is  said  in  this  opinion,  except  as 
to  the  disposition  of  the  case,  consider  that 
the  Judgment  and  order  appealed  from  should 
be  affirmed.  Inasmuch  as  the  evidence  is 
not  before  us  and  as  the  trial  court  found  no 
facts  which  show  that  the  burden  was  upon 
appellant  to  prove  facts  entitling  her  to  equi- 


table relief,  and  as  neither  party  nor  the 
court  tried  the  cause  upon  the  theory  of  equi- 
ty herein  pointed  out,  we  fear  that  Injustice 
might  be  done  the  appellant  by  an  affirmance. 
The  cause  was  tried  below  solely  upon  the 
question  of  whether  the  mortgages  were  or 
were  not  valid.  Upon  that  theory  we  have 
held  with  appellant.  We  think  it  would  be 
Inequitable  to  preclude  her  from  obtaining 
the  relief  to  which  she  may  become  entitled 
upon  a  showing  of  facts  undisclosed  by  this 
record  and  not  necessary  to  be  disclosed 
under  the  theory  ni)on  which  the  case  was 
tried. 

McCOY,  P.  J.,  and  WHITING,  J.  (dissent- 
ing). We  are  of  the  view  that  the  judgment 
should  be  affirmed.  The  plaintiff  has  had  her 
day  in  court  to  show  equity  la  her  favor. 
We  apprehend  that  if  the  trial  court,  upon 
the  findings  of  fact  now  before  this  court  on 
appeal,  had  based  the  judgment  In  favor  of 
defendants  upon  the  conclusion  of  law  that 
plaintiff  had  not  shown  equity,  none  of  us 
would  be  in  favor  of  reversal.  Instead  of 
basing  the  Judgment  upon  the  proper  legal 
conclusion,  the  trial  court  based  the  same 
upon  an  untenable  ground.  In  Shelby  v. 
Bowden,  16  S.  D.  531,  94  N.  W.  416,  this 
court  held  that  a  Judgment  should  be  affirm- 
ed on  appeal  U  supported  by  findings  of  fact 
to  which  no  objections  were  made,  regard- 
lees  of  the  reasons  assigned  by  the  trial 
court  for  the  Judgment.  In  Davis  v.  Jacob- 
son,  13  N.  D.  430,  101  N.  W.  814,  it  was  held 
that  an  order  granting  a  new  trial  wlU  not 
be  reversed  merely  because  the  trial  court 
assigned  a  wrong  reason  for  it;  it  is  the 
correctness  of  the  order,  and  not  the  reason 
assigned,  that  is  Involved  upon  the  appeal. 
To  the  same  effect  are  the  following  deci- 
sions :  Thompson  v.  Boberts,  16  S.  D.  403,  92 
N.  W.  1079;  Tobin  v.  McKlnney,  15  S.  D. 
257,  88  N.  W.  672,  91  Am.  St  Rep.  694? 
Id.,  14  S.  D.  52,  84  N.  W.  228,  91  Am.  St  Rep. 
688;  Sargent  v.  Kindred,  5  N.  D.  8,  63  N.  W. 
151.  These  cases  clearly  Illustrate  the  prin- 
ciple that  the  court  should,  on  appeal, 
render  the  proper  Judgment  required  by  the 
facts  found,  regardless  of  the  conclusions  of 
law  or  reasons  given  by  the  trial  court  for 
Its  action.  It  Is  the  correctness  of  the  Judg- 
ment, based  on  the  whole  record,  that  is  in- 
volved upon  appeal,  and  not  the  correctness 
of  the  reason  assigned  by  the  trial  court  for 
rendering  such  Judgment 
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KABSTBN  ▼.  EOOT.    (No.  373&) 
(Sapreme  Court  of  South  Dakota.    Aug.  25, 

1.  Appkai.  awo  Ebbob  «=»74a— Briefs— Con- 

TBNTS— ASSIGNMBHI  OF  BbBOB— SOFFICIESCT. 

Aaaigmnents  of  error  based  upon  rulings  aa 
to  the  admission  and  exclusion  of  answers  to 
isolated  questions  set  out  in  the  brief  without 
reference  to  where  such  statements  can  be  found 
in  the  statement  of  the  case,  or  in  what  con- 
nection they  were  asked,  will  not  be  considered. 
lEd.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  2999,  3011;  Dec.  big.  «=> 
743.] 

2.  Sales  «a>304  —  Saucs  in  Violation  of 

CONTBAOT— INBTBTTCTIONS— DaUAQES. 

In  an  action  for  the  purchaae  price  of  pian- 
06  aold  to  defendant  under  a  contract  giving 
him  exclusive  right  to  resell  them  in  certain 
territory,  wherein  defendant  alleged,  by  way  of 
counterclaim,  that  the  dealer  sold  pianos  in  bis 
district  in  violation  of  the  agreement,  an  in- 
struction that  defendant  was  entitled  to  the 
S'  rofits  on  all  pianos  so  sold,  whether  sold  by 
efendant  or  directly  by  the  dealer,  was  not  er- 
roneous as  laying  down  an  improper  rule  of 
damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Si  1066-1076;   Dec.  Dig.  «=9361.] 

8.  Dahaoeb  ®s»40  —  Remotbnbbb  —  IiOBS  of 

Profit. 

Loss  of  profits  may  constitute  an  element 
of  damage,  where  neither  remote  nor  specula- 
tive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  It  72-^;    Dec.  Dig.  «=>40.] 

4.  Sales  «=>383— Aottow  fob  Pbicb— Bacctu- 
sivs  RioHT  of  Resale  —  Cancellation — 
Question  fob  Jitbt. 

In  an  action  for  the  purchase  price  of 
pianos  sold  to  defendant  under  a  contract  giv- 
ing him  exclusive  right  of  resale  within  a  cer- 
tain territory,  wherein  defendant  set  up  sales 
by  the  dealer  in  violation  of  such  contract  the 
time  of  cancellation  of  the  contract  by  mutual 
agreement  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  1064;   Dec.  Dig.  «=»363.] 

6.  TbiAL  «s»253  — iNSTBUOnONS  — Ionobino 

Issues. 

In  an  action  for  the  purchase  price  of 
pianos  sold  to  defendant  under  an  exclusive  con- 
tract for  resale,  an  instruction  that  tbe  con- 
tract was  in  effect  until  canceled  by  written  no- 
tice was  erroneous,  where  the  evidence  showed 
abandonment  by  mutual  agreement 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Sg  613-623;    Dec  Dig.  «=>253.] 

Smith  and  Gates,  JJ.,  dissenting. 

Ai>peal  from  Circuit  Court,  Beadle  County ; 
Alva  B.  Taylor,  Judge. 

Action  by  A.  Ob  Karsten  against  D.  O.  Root 
From  a  Judgment  for  defendant  and  a  denial 
of  new  trial,  plaintiff  appeals.    Reversed. 

C.  A.  Kelley  and  James  Byrnes,  both  of 
Huron,  for  appellant  Null  &  Boyhl,  of  Hur- 
on, for  respondent 

POLLBT,  J.  Respondent,  a  dealer  In  mu- 
sical Instruments  In  Huron,  In  May,  1913,  en- 
tered Into  a  contract  with  the  P.  S.  Wick 
Company,  a  manafactnrer  of  pianos,  whereby 


resitondent  was  to  handle  tbe  Wide  pianos, 
stools,  etc.,  and'  was  given  exclusive  right  to 
sell  the  same  In  certain  described  territory, 
which  contract  was  to  remain  in  force  ontU 
terminated  by  written  notice  from  either  i>ar- 
ty.  The  complaint  alleges  the  sale  and  deliv- 
ery of  certain  pianos  to  respondent  by  the 
said  Wide  Compcmy,  on  which  there  is  claim- 
ed to  be  a  balance  due  of  $579.95;  and  tbat, 
prior  to  the  commencement  of  this  action,  the 
said  account  had  been  duly  assigned  and 
transferred  to  appellant  Req;iondent  ad- 
mitted most  of  the  items  In  the  account,  but 
by  way  of  affirmative  defense  and  connter- 
claim  alleged  that,  while  said  contract  was  in 
full  force  and  effect,  the  appellant,  In  viola- 
tion of  the  terms  thereof,  sold  certain  pianos 
(not  less  than  12  in  number)  within  the  terri- 
tory described  In  tbe  said  contract,  and  to 
prospective  purchasers  of  respondent  It  Is 
further  alleged  that  said  sales  were  made  as 
the  result  of  advertising  done,  at  an  expense 
of  $150  or  more,  by  respondent  within  said 
territory;  that  said  Wick  Company  appro- 
priated to  its  own  use  the  profits  on  the  sale 
of  all  of  said  pianos,  as  well  as  the  benefit 
of  respondent's  advertising,  all  to  respond- 
ent's damage  in  the  sum  of  |760.  The  said 
contract  provided,  among  other  things,  that 
respondent  should  have  the  assistance  of  an 
experienced  salesman,  who  should  receive  as 
his  compensation  10  per  cent  of  the  gross 
amount  of  all  retail  sales  made  by  him,  to- 
gether with  his  legitimate  expenses,  all  of 
which  was  to  be  paid  by  respondent  The 
evidence  showed  that  the  average  profit  on  a 
Wick  piano  was  $50  or  more.  The  Jury  re- 
turned a  verdict  for  respond^it,  and  from 
the  Judgment  entered  thereon  and  tbe  order 
overruling  a  new  trial,  plaintiff  appeals. 

[1]  At  the  outset.  It  is  contended  by  re- 
spondent that  appellant's  brief  contains  no 
assignments  of  error,  that  the  specifications 
of  error  embodied  In  the  settled  record  are 
all  that  appear  in  the  abstract  and  brief,  and 
that  there  is  no  reference  in  the  abstract  to 
the  corresponding  specification  of  error  in  the 
settled  record,  as  required  by  rule  5  (140  N. 
W.  viii)  of  this  court,  nor  does  It  state  the 
page  of  the  settled  record  where  such  spec- 
Ificatlon  Is  to  be  found.  These  objections 
are  well  taken,  but  the  greater  number  of  ap- 
pellant's assignments  are  subject  to  a  more 
serious  criticism,  and  one  that  renders  It  Im- 
possible for  this  court  to  determine  tbe  cor- 
rectness of  the  rulings  that  are  made  the  bas- 
is of  said  assignments,  even  though  we  were 
to  disregard  the  other  defects  in  the  record. 
These  assignments  are  based  upon  the  rul- 
ings of  the  trial  court  In  the  admission  and 
exclusion  of  answers  to  certain  isolated  ques- 
tions set  out  In  the  brief,  without  any  refer- 
ence to  where  tbe  question  can  be  found  In 
the  statement  of  the  case,  or  in  what  connec- 
tion the  question  was  asked,  whether  such 
question  is  contained  in  the  statement  of  the 
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case  on  file  In  tlite  oonrt  or  not,  and  In  some 
cases  even  falling  to  give  the  name  of  the 
witness  to  whom  the  question  was  propound- 
ed, as,  for  instance,  assignment  No.  2: 

"The  conrt  erred  in  snstaining  defendant's  ob- 
jection, 'incompetent  and  immaterial  and  call- 
ing for  a  concIu8i(»i  of  the  witness,'  to  the  ques- 
tion :  'I  will  ask  yoii  to  state  whether  or  not 
the  P.  S'.  Wick  Company  has  ever  at  any  time 
received  an  order  from  the  defendant,  D.  O. 
Root,  for  pianos  under  contract  Exhibit  N?' 
Page  3  of  transcript  and  record." 

The  reference  given  at  the  end  of  the  ques- 
tion is  the  page  number  of  the  transcript  and 
settled  record.  But  this  is  of  no  assistance 
whatever  to  us,  because  the  transcript  and 
settled  record  are  not  oa  file  In  this  court 
Whether  the  qnestloa  was  competent  and  ma- 
terial or  not  depends  upon  the  immediate 
■object  of  the  Investigation  at  the  time  the 
question  was  put  to  the  witness  and  the  per- 
tinency of  the  question  to  the  issue  that  was 
being  tried.  This  cannot  be  determined  from 
the  record  before  us.  State  ▼.  Shepard,  30  S. 
D.  219,  138  N.  W.  294 ;  Peterson  ▼.  MUler, 
83  8.  D.  397,  146  N.  W.  585. 

[2]  The  trial  court  instructed  the  jury  that, 
under  the  contract  with  the  Wick  Company, 
respondent  was  entitled  to  the  profits  on  all 
of  the  Wick  pianos  that  were  sold  within  the 
territory  described  in  the  contract  during  the 
life  of  the  contract,  whether  the  same  were 
sold  through  respondent  or  were  sold  directly 
by  the  Wick  Company.  This  instruction  was 
excepted  to  by  appellant  on  the  ground  that 
It  does  not  correctly  state  the  rule  as  to  the 
measure  of  damages  in  this  class  of  cases. 
Without  nndertaking  to  determine  what  is 
the  general  rule  as  to  the  measure  of  dam- 
ages In  this  class  of  cases,  we  believe  that, 
when  applied  to  the  facts  as  disclosed  by  the 
record  in  this  case,  said  instruction  is  correct 
The  contract  provides  that  respondent  was  to 
acc^t  and  pay  for  the  services  of  a  capable 
salesman.  Such  salesman,  tn  the  person  of 
one  Rldenour,  who  appears  to  have  been  an 
expert  at  selling  pianos,  was  furnished  by 
said  company.  He  was  employed  by  said 
company  to  assist  various  parties  who  were 
handling  the  Wick  pianos.  It  appears  from 
the  evidence  that  this  party  did  assist  in  the 
making  of  all  the  sales  that  were  made  in  re- 
spondent's territory,  whether  such  sales  were 
made  through  other  parties  or  directly  by  the 
Wick  Company.  By  the  terms  of  the  contract, 
respondent  was  entitled  to  what  was  left  of 
the  retail  price  of  the  pianos  after  paying  the 
wholesale  price  to  the  Wick  Company,  the 
oonxmlssion  to  said  special  salesman,  and 
sudi  incidental  expenses  as  may  have  been 
Incurred  in  connection  with  the  making  of 
such  sales.  The  undisputed  evidence  showed 
that  the  profits  averaged  more  than  $50  on 
each  piano  sold;  and  the  evidence  shows, 
with  reasmiable  certainty,  that  not  less  than 
12  pianos  were  disposed  of  by  the  Wick  Com- 
pany within  said  territory  during  the  life  of 
respondent's  contract  that  were  never  ac- 
eoonted  for  to  him.    The  loss  of  profits  on 


these  salea  aI(Mie  is  suffidsot,  U  allowable,  to 
offset  the  whole  of  the  dalm  poiportlng  to 
have  been  assigned  to  appellant 

[3]  That  loss  of  iMTofite  may  constltnte  an 
element  of  damage  ia  a  well-settled  rule  of 
law.  In  this  case,  the  profits  were  neither 
remote  nra:  speculative.  It  is  not  a  case 
where  the  making  of  the  sales  was  prevented 
by  some  wrongful  act  (m  the  part  of  one 
against  whom  the  claim  for  damages  is  made. 
The  sales  were  actually  made,  and  all  made, 
in  part  at  least  through  the  efforts  of  re- 
spondent and  the  special  salesman  who  had 
been  assigned  by  the  Wick  Company  to  assist 
respondent  and  the  Wick  Company  should 
have  accounted  to  respondent  for  what  his 
profits  would  have  amounted  to  under  the 
terms  of  the  ccxitract  In  Cranmer  v.  Kohn 
et  al.,  7  S.  D.  247,  64  N.  W.  126,  this  court  an- 
nounced the  rule  as  follows: 

"Profits  in  proper  cases  are  recoverable  when 
they  are  capable  of  being  ascertained  and  made 
the  basis  of  an  intelligent  verdict  Evidence  of 
profits  is  not  to  be  ezduded  simply  because  dkey 
are  such" 

— and  quote  with  approval  the  following  from 
Sutherland  on  Damages: 

"  There  are  numerous  cases,  even  for  breach 
of  contract  in  which  profits  have  been  properly 
held  to  constitute  not  only  an  element,  but 
the  measure,  of  damages.  When  it  is  advisedly 
said  that  profits  are  uncertain  and  speculative, 
and  cannot  be  recovered,  when  there  is  an  al- 
leged loss  of  them,  it  is  not  meant  that  profits 
are  not  recoverable  merely  because  they  are 
such,  nor  because  profits  are  necessarily  spec- 
ulative, contingent  and  too  uncertain  to  be  prov- 
ed, but  they  are  rejected  when  they  are  so; 
and  it  is  probable  that  the  inquiry  for  them  has 
been  generally  proposed  when  it  must  end  in 
fruitless  uncertain^,  and  therefore  it  is  more 
a  general  truth  than  a  general  principle  that  a 
loss  of  profits  is  no  ground  on  which  damages 
can  be  given.'  The  decisions  are  not  entirely 
in  harmony  as  to  the  measure  of  damages  in 
this  class  of  cases,  but  we  are  of  the  opinion 
that  the  weight  of  authority  ia  against  the  con- 
tention of  respondent" 

[4,  5]  But  the  profits  to  which  respondent 
is  entitled  must  be  limited  to  profits  on  pianos 
that  were  sold  while  the  contract  was  ac> 
tually  in  force,  and,  under  the  facts  as  they 
appear  from  the  record  in  this  case,  the  ques- 
tion of  the  termination  of  the  contract  should 
have  been  submitted  to  the  jury.  Upon  tills 
branch  of  the  case,  the  court  instructed  the 
Jury  as  follows: 

"The  contract  provides  that  it  may  be  cancel- 
ed on  notice  in  writing.  Hence  the  contract 
was  in  full  force  and  effect  until  such  time  as 
you  shall  find  from  the  evidence  that  a  writ- 
ten notice  of  cancellation  was  given  by  one  of 
the  parties  to  the  contract  to  the  other." 

This  Instmctlon  was  excepted  to  on  the 
ground  that  the  contract  could  be  canceled 
by  mutual  agreement  and  that  the  evidence 
tends  to  show  that  the  contract  was  canceled 
by  mutual  agreement  and  was  abandoned  by 
both  parties.  We  b^eve  the  giving  of  this 
instruction  was  error.  There  was  at  least 
some  evidence,  both  direct  and  circumstan- 
tial, tending  to  show  that  the  contract  had 
been  abandoned  by  both  parties  prior  to  some 
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ot  the  sales  upon  wbldi  respondent  Is  claim- 
ing commissions.  The  said  Rldeoour  testified 
that,  about  the  2Stb  of  June,  lOlS,  he  had  a 
conversation  with  respondent  in  regard  to  the 
cancellation  of  the  contract,  and  that  re- 
spondent told  the  witness  that  he  could  take 
the  pianos  and  get  out  of  the  store,  and  that 
he  would  take  the  matter  up  with  the  house. 
Two  days  later,  respondent  wrote  a  letter  to 
P.  S.  Wick  In  which  be  said: 

"Ridenour  has  told  me  that  my  contract  was 
to  be  canceled  at  once,  and  that  he  would  re- 
more  the  goods  from  my  store.  I  have  two  deals 
pending  here  that  will  be  closed,  I  think,  after 
which  I  presume,  as  per  his  statement,  be  will 
create  a  new  dealer  here." 

Respondent  himself  admitted  that,  after 
the  writing  of  this  letter,  he  ordered  no  more 
goods  from  the  said  company,  and  that  noth- 
ing further  was  shipped  to  him  by  the  said 
company  except  one  piano  and  some  piano 
stools  that  bad  previously  been  ordered,  and 
the  sale  of  which  constituted  one  of  the  deals 
mentioned  in  the  said  letter. 

From  these  facts  and  circumstances,  can- 
cellation of  the  contract  by  mutual  agree- 
ment or  abandonment  could  be  inferred;  bat 
when,  if  at  all,  such  cancellation  took  place 
should  have  been  determined  by  the  Jury. 
The  giving  of  said  instruction  constituted 
error,  for  which  a  new  trial  must  be  had. 

The  Judgment  appealed  from  is  reversed. 

SMITH,  J.  (dissenting).  I  cannot  concur 
In  the  view  that  the  trial  court  erred  In  giv- 
ing the  instruction  referred  to  in  the  majority 
opinion  as  to  the  cancellation  of  the  contract 
Tho  evidence  quoted  in  the  majority  opinion, 
I  think,  makes  it  plain  that  the  only  thought 
in  the  minds  of  the  parties  was  that  the  P. 
S.  Wick  Company  might  possibly  choose  to 
exercise  its  right  to  cancel  the  contract, 
which  it  never  did.  If  Ridenour  had  "creat- 
ed a  new  dealer  here,"  as  Root  says  be 
threatened  to  do,  there  might  have  been  some- 
thing on  which  to  hang  the  theory  of  an 
"abandonment  of  the  contract,"  but  he  never 
attempted  to,  nor  did  the  company,  create  a 
new  dealer  to  take  Root's  place.  It  must  be 
remembered  that  under  the  contract  Ride- 
nour was  Root's  salesman — ^not  the  company's 
employs — and  was  working  on  a  commission 
which  was  paid  by  Root  And  at  the  very 
time  of  the  row  between  Root  and  Ridenour 
the  undisputed  evidence  shows  that  Root  told 
Ridenour  that  if  there  was  any  cancellation 
of  the  contract,  "the  company  would  have  to 
do  it"  And  after  this  to  the  end  of  the 
dealings  lavolved  in  this  case  the  business 
ran  along  just  as  it  had  before  the  trouble. 


The  trouble  between  Root  and  Ridenour 
arose  over  the  fact  that  Ridenour  was  selling 
only  the  Wick  pianos,  and  was  in  the  habit 
of  "knocking"  other  lines  handled  by  Root 
Tb^re  was  no  trouble  directly  between  Root 
and  the  company,  although  Root  bad  com- 
plained to  them  that  the  salesman  he  had  em- 
ployed at  their  suggestion  had  been  injuring 
his  trade  In  other  lines  of  i^anos.  It  is  per- 
fectly plaih  that  what  the  Wick  Company 
wanted  was  to  utilize  the  business  standing 
and  advertising  facilities  of  Root  as  a  dealer 
in  that  trade  territory,  and  there  is  not  a 
scrap  of  evidence  that  the  company  ever 
thought  of  abandoning  the  advantages  which 
they  had  gained  through  the  contract  The 
Wick  Company  got  what  it  bargained  for, 
and  to  permit  it  to  escape  payment  under 
some  imaginary  theory  of  abandonment 
would  be  little  short  of  a  miscarriage  of  Jus- 
tice; 

GATB^  J.,  concurs. 


CONGER  V.  lA  PliANT.     (No.  883ft.)  t 

(Supreme  Conrt  ot  l?outh  Dakota.     Aug.  25, 
1916.) 

Appbal  and  Ebbob  «=»Tr3  —  Bbiefs  —  Fah.- 

vam  TO  File. 

Where  the  time  within  which  an  appellant 
may  serve  and  file  his  brief  on  appeal  has  ex- 
pired and  no  brief  has  been  filed,  the  appeal 
will  be  deemed  abandoned  and  the  judgment  af- 
firmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3104>  310&-3U0;  Dec. 
Dig.  <8=»773.] 

Appeal  from  Circuit  Court  Charles  Mix 
County ;   Robert  B.  Tripp,  Judge. 

Action  by  C  M.  Conger  against  George  La 
Plant.  From  a  judgment  for  plalntilX,  de- 
fendant appeals.    Affirmed. 

F.  B.  Morgan,  of  Wagner,  and  Q.  M.  Cas- 
ter, of  Lake  Andes,  for  api>ellant 

WHITING,  J.  Completed  service  of  the 
notice  of  appeal  herein  wa?  made  on  the  21st 
day  of  June,  1915,  and  uiran  the  23d  day  of 
June,  1915,  the  settled  record  was  filed  In  tbe 
office  of  the  clerk  of  the  circuit  court  No 
stipulation  has  been  filed  extending  the  time 
within  which  appellant  might  serve  and  file 
his  brief  upon  this  appeal,  and,  the  time 
within  which  such  brief  might  be  filed  under 
the  statutes  and  rules  of  this  court  having 
expired,  the  appeal  herein  will  be  deemed 
abandoned. 

The  appeal  having  been  abandoned,  the 
judgment  appealed  from  is  affirmed. 


4s»For  otbar  caa«e  ■••  lam*  topic  and  KBT-NUMBBR  In  aU  Kef-Numbared  Dlgaata  and  Indnn* 
t  Fttr  opinion  on  petition  tor  raliearlns,  mo  UI  N,  W.  UOf, 
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SIGLER  T.  LEHR.    (No.  38i3.) 

.(Suflteme  Court  of  Sonth  Dakota.     Aug.  2S, 

1915.) 
Appeai.  and  E>aBOB  <8=9758— Assionuknt  or 

Erboes— Nbcessitt. 

Where  there  is  no  assignment  of  errors  in 
appellant's  brief,  and  the  d^ect  is  not  remedied 
when  respondent's  brief  calls  attention  to  it,  the 
order  appealed  from  must  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8093 ;  Dec.  Dig.  <3=»7C&] 

Appeal  from  Circuit  Court,  McPherson 
County;  J.  H.  Bottum,  Judge. 

Action  by  £.  C  Slgler  against  Katrlna 
Letar.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Order  affirmed. 

U  1.  Van  Slyke,  of  Aberdeen,  and  B.  C. 
Sigler,  of  Leola,  for  appellant  WllUamson 
&  Williamson,  of  Aberdeen,  for  re^nmdent 

GATES,  J.  This  1b  apparently  an  appeal 
from  a  taxation  of  costs.  There  Is  no  assign- 
ment of  errors;  consequently  there  Is  nothing 
before  us  for  review.  As  In  the  case  of  Mc- 
CaU  V.  Crocker,  153  N.  W.  761,  this  defect 
tras  called  to  the  attention  of  appellant  In 
respondent's  brief,  but  the  same  was  not  rem- 
edied. 

The  order  appealed  from  is  affirmed. 


SCHAGEB  y.  DINNEEN.     (No.  871&)t 

(Supreme  Court  of  South  Dakota.     Aug.  2S, 
1915.) 

1.  Depositions  €=»105— Admisbion  in  Bvi- 
DKNCB— Objection. 

Where  defendant  failed  to  file  written  ob- 
jections to  evidence,  contained  in  depositions 
on  file,  before  trial,  there  was  no  error  in  admit- 
ting such  evidence. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  i§  302-305 ;   Dec.  Dig.  «=>106.] 

2.  SUiUES    «=>35S— Action    fob    Pbicb— Evi- 
dence—Wakkantt. 

In  an  action  on  a  note  given  for  personal 
property,  evidence  bearing  upon  a  special  war- 
ranty contained  in  an  agency  contract  entered 
into  between  the  defendant  and  the  payee  of 
the  note  in  suit  and  which  had  terminated  be- 
fore the  transaction  involved  in  the  action  was 
immaterial. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMg.  IS  1049-1055;    Dec.   Dig.   «8=>358.] 

3.  Sales  ®=>347— Action  sfOB  Pbicb  —  Dk- 

RNSEB — WOBTHLESSNESS    07    GOODB. 

Where  there  is  no  fraud  or  failure  of  title 
and  no  warranty,  it  is  no  defense  to  an  action 
on  a  note  that  the  article  for  which  it  was 
given  was  valueless. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  6i  96^972;    Dee.  Dig.  <88»347.] 

4.  Sales  «=s273—WARBANTrEB— Fitness. 

There  was  no  implied  warranty  that  drilU 
sold  were  in  any  respect  fitted  for  the  purpor* 
for  which  they  were  purchased  either  under 
CSv.  Code,  SS  1322-1337,  relating  to  sales  of 
personal  property,  or  under  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  772-776;    Dec.  Dig.  <S=273.] 

Appeal  trom  Circuit  Court,  Beadle  County ; 
Alva  B.  Taylor,  Judge. 


Action  by  E.  L.  Schager  against  Si  D.  Dln- 
neen.  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  appeals.  Judg- 
ment and  order  affirmed. 

A.  W.  Wllmarth,  of  Hnron,  for  appellant. 
Chiistopherson  &  Melqnist,  of  Sioux  Falls, 
and  Gardner  &  Churchill,  of  Huron,  for  re- 
spondent 

WHITING,  J.  This  la  the  second  appeal 
berdn.  Our  decision  upon  the  first  appeal 
will  be  found  reported  in  Schager  v.  Dlnneen, 
33  S.  D.  116,  144  N.  W.  719.  Reference  is 
made  to  such  decision  for  a  statement  of  the 
nature  of  the  action,  the  defenses  interposed, 
and  the  agreement  entered  Into  at  the  time 
of  the  giving  of  the  note  sued  on.  Upon  the 
trial  from  which  the  present  appeal  is  taken 
a  verdict  was  directed  for  the  plaintiff. 
From  the  judgment  entered  thereon  and  from 
the  order  denying  a  new  trial,  defendant  ap- 
pealed. 

[1]  Appellant  contends  that  respondent 
failed  to  proi>erly  establish  ownership  of  the 
note  sued  on.  That  there  was  sufficient  evi- 
dence to  prove  such  ownership  could  hardly 
be  questioned.  CJertaln  of  such  evidence  was 
received  over  appellant's  objections.  This  evi- 
dence was  contained  in  depositions  which  had 
been  on  file  for  a  considerable  time;  The  only 
objections  to  such  evidence  that  could  have 
been  properly  interposed  were  objections 
which  the  statute  requires  to  be  filed  In 
writing  before  trial.  Appellant  had  failed  to 
file  such  objections,  and  the  court  did  not 
err  in  receiving  the  evidence. 

[2]  Appellant  sought  to  establish  tbe 
breach  of  the  special  warranty  alleged  in 
paragraph  4  of  his  answer.  This  special 
warranty  was  contained  In  an  agency  con- 
tract entered  Into  between  ai^>ellant  and  the 
payee  of  the  note  now  in  suit,  and  thus  en- 
tered into  two  years  prior  to  the  date  of  the 
transaction  out  of  which  such  note  arose. 
The  contract  containing  such  warranty  ter- 
minated before  the  date  of  the  transaction 
involved  herein.  No  evidence  was  received, 
and  no  competent  eridence  was  offered,  tend- 
ing to  prove  an  agreement  that  the  warranty 
contained  in  the  former  contract  should  apply 
to  the  property  for  which  the  note  in  suit 
was  given  and  thus  become  a  part  of  the  con- 
sideration for  such  note;  and  no  such  war- 
ranty was  contained  In  the  written  agree- 
ment entered  into  as  a  ctmsideration  for  tbe 
note  in  suit  Any  evidence  bearing  upon  such 
warranty  was  immaterial. 

[3,  4]  The  note  In  suit  was  given  for  four 
drills.  Defendant  alleged  that  such  drills 
were  of  no  value  whatsoever.  He  offered  evi- 
dence tending  to  prove  such  allegation,  and 
the  court  sustained  respondent's  objections 
thereto.  Such  rulings  of  the  court  present 
the  really  meritorious  question  in  this  case. 
Appellant  did  not  contend  that  he  did  not  get 
the  drills.  He  admitted  receiving  tliem,  and 
that  three  of  them  were  in  good  shape  when 


C3»For  other  cases  sea  same  topic  and  KBY-NUMBBR  in  all  Key-Numberad  Digests  and  Indexta 
t  Rehearing  denied  October  11,  191B. 
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received.  The  ▼erdlet  that  was  directed  was 
for  such  part  of  the  amount  of  the  note  as 
covered  the  purchase  price  Of  these  three 
drills.  There  was  no  Implied  warranty,  ^- 
tber  by  statute  (article  8,  c  2,  0. 0.),  or  under 
the  common  law  (section,  1349,  Mediem  on 
Sales),  that  such  drills  were  In  any  respect 
fitted  for  the  purpose  for  which  purchased. 
Appellant  neither  alleged  nor  sought  to  prove 
that  any  fraud  was  practiced  upon  him  in 
connection  with  this  transaction.  The  un- 
disputed facts,  as  established  when  appellant 
sought  to  prove  the  drills  to  have  been 
without  value,  showed  that  appellant  had 
received  the  very  thing  contracted  for  and 
that  he  took  the  same  without  warranty  as 
to  its  fitness.  It  la  a  settled  rule  of  law 
that  it  is  no  defense  to  an  action  on  a  note 
that  the  article  for  which  It  was  given  proved 
to  be  worthless,  where  there  is  no  fraud,  or 
failure  of  title,  and  no  warranty.  Where  a 
person  gets  all  the  consideration  be  volun- 
tarily and  knowingly  contracts  for,  he  will 
not  be  allowed  to  say  he  got  no  consideration. 
3  R.  C.  li.  §  142;  Mechem  on  Sales,  {  832; 
6  A.  &  E.  Ency.  lAW,  780,  781;  Baker  v. 
HobertB,  14  Ind.  562.  In  Sherburne  v.  Shaw, 
1  N.  H.  157,  8  Am.  Dea  47,  the  court  used 
the  following  language  peculiarly  applicable 
to  the  facts  of  the  present  case: 

"The  defendant  deliberately  gives  hia  note 
and  receives  the  article  stipulated  for;  and 
should  its  quality  prove  bad,  without  any  fraud 
or  warrant?  by  the  vendor,  the  vendor  is  inno- 
cent; and  it  is  no  more  reasonable  that  the 
misfortune  diould  fall  upon  bim  than  upon 
the  vendee.  Without  deceit  or  a  special  con- 
tract, the  seller  is  not  responsible  for  the  good- 
ness of  articles  sold ;  and  the  maxim  of  caveat 
emptor  applies  in  full  force.  When  the  specific 
chattels  thus  purchased  ore  delivered  to  the 
buyer,  all  is  passed  which  the  parties  engage; 
and  it  would  be  a  solecism  to  pronounce  that 
the  note  for  them  was  given  without  consid- 
eration, when  the  whole  subject-matter  of  the 
consideration  was  delivered  in  conformity  to 
the  contract" 

The  judgment  and  order  appealed  from 
are  affirmed. 


ROSKAT  T.   HBSSENIVS.      (No.   8690.) 

(Supreme  Court  of  South  Dakota.     Aug.  28, 
1915.) 

1.  Mauciotts  Pbosecution  ^=»58— AonoiTS— 

BVIDENOB. 

In  an  action  for  malicious  prosecution  on 
a  charge  that  plaintiff  had  stolen  property,  evi- 
dence of  plaintiff's  good  reputation  in  the  com- 
munity' is  admissible  in  chief,  tending  to  show 
that  defendant  should  have  known  of  it  and 
considered  that  fact  before  isistitnting  the  prose- 
cution. 

[Bid.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Ont.  Dig.  S|  117-124;  Dec.  Dig. 
«8=>58.] 

2.  Tbiai.  €=>260— Inbibuctioms— REFnsAi.. 

The  refusal  of  an  instruction  covered  by 
those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Client 
DJk.  {{  651-659;    Dec.  Dig.  <&=.2C0.] 


Appeal  from  Circuit  Court,  Minnebaha 
Ck)unty;  Joseph  W.  Jones,  Judge. 

Action  by  Martin  Roskay  against  H.  M. 
Hessenins.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  new  trial,  defendant 
appeals.    Affirmed. 

Parliman  ft  Parliman,  of  Sioux  Falls,  Cor 
appellant     Wagner  ft  Danfortb,  of   SUoux 

Falls,  for  respondent 

WHITING,  J.  Respondent  brought  this 
action  to  recover  damages  which  be  claims 
to  have  suffered  through  a  criminal  prosecn- 
tion  instituted  against  him  by  appellant, 
which  prosecution  he  alleged  to  have  been 
malicious.  Verdict  and  Judgment  were  for 
respondent,  and  appellant  has  appealed  from 
such  Judgment,  and  from  an  order  denying  a 
new  trial. 

There  was  ample  evidence  to  sustain  the 
Jury's  verdict  There  are  numerous  assign- 
ments of  error  questioning  the  trial  court's 
ruling  upon  the  admission  of  evidencei.  'We 
have  carefully  considered  the  same,  and  find 
no  ruling  involving  any  question  of  practice 
meriting  mention  in  this  opinion,  except  the 
ones  hereinafter  specifically  mentioned,  and 
we  find  no  ruling  which,  even  if  technically 
erroneous,  could  possibly  be  held  prejudicial. 

[1]  The  charge  which  appellant  had  filed 
against  respondent,  and  upon  which  respond- 
ent had  been  arrested,  was  that  he  had  stolen 
certain  personal  property  from  appellant 
Respondent,  as  a  part  of  his  main  case,  of- 
fered, and  the  court  received,  evidence  of  bis 
good  character,  being  evidence  of  his  good 
reputation  In  the  community  In  which  he 
lived.  Appellant  contends  that  such  evidence 
is  only  competent  in  rebuttal  of  evidence  of- 
fered by  appellant  to  prove  resimndent's  bad 
character.  Appellant  is  in  error.  The  char- 
acter of  a  party,  as  such  character  is  erl- 
denced  by  his  general  reputation,  is  entitled 
to  most  careful  consideration  by  one  who 
contemplates  preferring  a  criminal  charge 
against  such  party.  We  agree  fully  with 
the  following  from  the  opinion  in  Woodwortb 
V.  MUls,  61  Wis.  44,  20  N.  W.  728,  60  Am. 
Rep.  135: 

"The  question  seems  to  us  to  be  this,  in  detet^ 
mining  the  probability  of  the  ^It  of  a  party 
charged  with  a  crime:  Has  his  previous  good 
character  any  bearing  on  the  question?  We 
think  this  question  must  be  answered  in  the 
affirmative.  The  fact  that  it  has  weight  in  de- 
termining the  question  of  guUt,  in  all  cases 
where  there  is  any  doubt'  of  the  guilt  <A  the 
accused  party,  is  the  basis  of  the  rule  in  crimi- 
nal actions  that  the  defendant  may,  in  all  inch 
cases,  and  perhaps  in  all  cases,  give  in  evi- 
dence his  previous  good  character.  Hie  fact 
that  he  has  such  character  is  some  evidence, 
and  often  very  conclusive  evidence,  of  the  in- 
nocence of  the  accused.  When,  therefore,^  a 
person  la  about  to  make  a  criminal  complaint 
against  a  citizen  of  previously  known  good  char- 
acter and  reputation,  it  is  reasonable  that  he 
should  consider  that  fact  with  the  other  facts 
and  circumstances  in  determining  the  qoestion 
of  the  probability  of  the  guilt  of  the  accused. 
If  I  lose  my  horse  under  circumstances  which 


«s»F«r  othar  eases  see  sam*  topic  and  KEY-NUMBBR  Ui  all  Key-Nombered  Digests  and  Indaxss 


Digitized  by 


Coogle 


8.D.) 


BESSEtTITTB  v.  WETMORB 


987 


indicate  that  h»  ted  betn  stolen,  and  shortly 
after  be  is  found  In  the  indoaure  of  a  man  who 
has  the  reputation  of  being  a  horse  thief,  1 
might  have  probable  cause  for  beUevins  tjiat 
that  man  had  stolen  him ;  bat  it  he  was  found 
under  like  circumstances  in  the  indosare  of  a 
man  whom  I  knew  to  have  sustained  a  good 
reputation  for  many  years,  there  would  be  a 
question,  at  leas^  whether  I  would  have  prob- 
able cause  to  believe  such  man  guilty  or  the 
theft  There  are  many  cases  which  hold  that, 
in  a  civil  action,  the  character  of  the  plaintiff 
is  not  in  issue  until  the  same  is  attacked  by 
the  defendant,  and  that  until  bo  attacked  it  is 
presumed  to  be  good,  and  therefore  there  is  no 
necessity  or  propriety_in  giving  affirmative  proof 
of  such  character.  This,  as  a  general  rule,  is 
undoubtedly  the  true  rule ;  but  in  an  action  for 
the  malicious  prosecution  of  a  criminal  action, 
where  the  main  question  in  the  case  is  whether 
the  defendant  had  probable  cause  for  instituting 
such  proceedings,  an  exception  should  be  made. 
In  such  action  the  plaintiff  must  prove  a  nega- 
tive— that  is,  prove  that  the  prosertitor  did  not 
have  probable  cause  to  believe  him  guilty  of 
the  offense  charged;  and,  as  bearing  upon  that 
question,  he  ought  to  be  permitted  to  give  evi- 
dence of  his  previous  known  good  reputation." 

See  cases  cited  In  Woodworth  v.  Mills, 
enpra;  also  Thurkettle  v.  Frost,  137  Mich, 
lis,  100  N.  W.  283,  4'Ann.  Cas.  836,  and  cases 
cited  in  notes  to  4  Ann.  Cas.  at  page  839. 

It  is  contended  that,  even  if  evidence  of  re- 
spondent's good  character  Is  admissible  as  a 
part  of  his  main  case,  it  is  admissible  only  In 
connection  with  proof  that  appellant  knew,  or 
should  have  known,  of  such  character  or  the 
general  reputation  thereof.  This  question 
was  never  raised  below.  Certainly  the  Jury 
must  find  that  .defendant  knew  of  respond- 
ent's good  character  or  reputation  in  order 
fpr  the  same  to  have  any  bearing  upon  the 
question  of  probable  cause.  Appellant  testi- 
fied that  he  had  known  respondent  three  or 
four  years,  and  from  this  fact,  as  said  In 
Woodworth  v.  Mills,  supra,  we  hold  that: 

"In  the  absence  of  any  testimony  showing  the 
contrary,  we  must  presume  that  he  knew  his 
reputation  among  his  neighbors." 

[2]  Appellant  assigns  as  error  the  refusal 
of  the  trial  court  to  give  the  instructions 
asked  for  by  appellant.  In  the  Instructions 
given  by  the  court  of  its  own  motion,  the 
court  instructed  the  Jury  upon  every  element 
of  the  cause  of  action.  Appellant  has  not  as- 
signed as  error  any  part  of  such  instruction. 
The  court,  having  given  an  unchallenged  in- 
struction covering  every  element  of  the  cause 
of  action,  committed  no  error  in  refusing  the 
instruction  asked  for,  even  though  such  in- 
struction may  have  contained  a  proper  state- 
ment of  the  law  relating  to  the  case. 

Appellant  contends  strenuously  that  the 
evidence  shows  that  he  made  a  full  and  com- 
plete statement  to  a  reputable  attorney  of 
all  facts  known  to  him,  and  In  good  faith  act- 
ed upon  the  advice  of  such  attorney  in  start- 
ing the  criminal  proceeding  against  respond- 
ent. Tliis  being  true,  he  contends  that  it  es- 
tablishes a  complete  defense.  Suffice  it  to 
say  that,  if  the  respondent  testified  to  the 
truth,  and  the  Jury  evidently  found  that  he 
did,  appellant  did  not  make  to  bis  attorney  a 


full  and  coBiplete  statement  of  all  the  facts 
known  to  him. 

The  Judgment  ftnd  order  appealed  from  are 
affirmed^ 


HESSBNITJS  v.  WKTMORB.     (No.  8746.)  t 

(Supreme  Court   of  South  Dakota.     Aug.  28, 

1915.) 

1.  Plbadino  «s)9-<;onoi.usiorb  fbou  Facts 
Plxadkd— SAI.B8  CoHntAOT— Want  or  Mu- 

TUAUTT. 

In  an  action  by  a  subdealer  in  automobiles 
to  recover  the  deposit  made  on  executing  a  con- 
tract with  a  dealer,  setting  out  the  agreement 
in  full,  plaintiff  was  not  reqidied  to  allege  that 
it  lacked  mutuality,  as  that  would  appear  from 
the  face  of  the  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  IMg.  {  29;    Dec.  Dig.  «=»9.] 

2.  Sai;es  <S=1  —  Contract— Incompucteniss. 

A  sales  contract  between  a  dealer  and  a 
Bubdealer  in  automobiles,  which  provided  that 
the  subdealer  thereby  agreed  to  buy  and  the 
dealer  to  sell  30  new  motor  cars,  followed  by  a 
provision  that  the  subdealer  would  accept  de- 
livery of  cars  according  to  the  attached  schedule, 
where  oo  "attached  schedule"  was  either  made 
or  attached  to  the  agreement,  was  on  its  face 
incomplete,  and  if  in  other  respects  valid  was 
unenforceable  as  to  the  remaining  24  cars  not 
taken  by  the  subdealer,  until  they  had  been  ten- 
dered to  him. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  H  1,  3-6;   Dec.  Dig.  <S=1.] 

Appeal  from  Circuit  Court,  Minnehaha 
County;  Joseph  W.  Jones,  Judge. 

Action  by  H.  M.  Hessenius  against  Elarry 
A.  Wetmore,  doing  business  as  the  Sioux 
City  Auto  Company,  with  counterclaim  by 
defendant  Judgment  for  plaintiff,  and  de- 
fendant api)eal&    Affirmed. 

Wagner  &  Danforth,  of  Sioux  Falls,  for  ap- 
pellant Parllmaa  &  Parliman,  of  Sioux 
Falls,  for  respondeat 

GATES,  J.  On  July  28, 1911,  the  defendant 
and  another,  doing  business  as  the  Sioux 
City  Auto  Company,  entered  into  an  agree- 
ment in  writing  with  plaintiff  as  follows: 

"Memorandum  of  agreement,  made  in  tripli- 
cate this  26th  day  of  July,  1911,  by  and  between 
the  Sioux  City  Auto  Company,  hereinafter  call- 
ed the  dealer,  and  H.  M.  Hessenius,  herein- 
after called  the  subdealer:  That  in  considera- 
tion of  the  mutual  covenants  and  agreements 
herein  contained  the  parties  hereto  agree  as 
follows : 

"1.  The  dealer  agrees  to  sell  to  the  subdealer 
f.  o.  b.  cars  at  Detroit,  Michigan,  sight  draft 
against  bill  of  lading,  with  exchange  unless  paid 
for  in  advance  by  certified  check  or  currency, 
Hudson  automobiles  described  in  the  manufac- 
turer's catalogue  (excepting  vehicles  designed 
for  public  transportation  service  and  commer- 
cial wagons,  the  manufacturer  reserving  the 
right  to  market  them  independently  hereofi,  for 
distribution  within  the  following  described  ter- 
ritory: Minnehaha,  Moody,  Lake,  east  half  of 
McCook,  two  north  tiers  of  townships  in  Tur- 
ner, three  north  tiers  of  townships  in  Lincoln 
counties,  S.  Dak.,  Pipestone,  Murray,  Rock,  and 
Nobles  counties,  Minn.,  and  the  four  northwest 
townships  in  Lyons  county,  Iowa — and  agrees 
to  refer  to  the  subdealer  all  inquiries  received 
from  interested  parties  in  this  territory. 

"2.  The  subdealer  agrees  not  to  solicit  orders 


4=3For  other  cases  see  same  topic  and  KEY-NCMBBR  in  all  Key-Numbered  Digests  and  Indexes 
t  Rehearing  denied  October  11,  191S. 

Digitized  by  LjOOQIC 


IBS  SrORTHWBSTEaN  lUEPOHTBB 


(S.D. 


from  nor  to  deliver  any  Hndaon  cars  to  parties 
residing  outside  of  his  territory  (residence  of 
purchaser  shall  be  deemed  to  bie  bis  principal 
place  of  business). 

"8.  The  dealer  reserves  the  right  to  reappor- 
tion this  territory  at  any  time  during  the  life 
of  this  contract,  If  in  the  opinion  of  the  dealer 
the  subdealer  is  not  properly  promoting  the  sale 
of  Hudson  oars  in  all  or  any  parts  of  the  ter- 
ritory described  above. 

"4.  The  Hudson  cars,  chassis  and  bodies,  for 
which  excInsiTe  territory  is  hereby  given  the 
dealer,  are  governed  by  nnmerous  letters  patent 
owned  by  the  manufacturers.  The  sutMealer 
hereby  expressly  acknowledges  the  validity  of 
these  patents  and  agrees  not  to  infringe,  nor 
to  permit,  aid,  or  assist  others  to  infringe,  them. 

"6.  Bach  automobile  will  be  sold  by  the  dealer 
to  the  subdealer  at  a  discount  of  15  per  cent, 
from  the  manufacturer's  current  advertised  list 
price,  and  will  be  resold  by  the  subdealer  at  the 
manufacturer's  full  current  advertised  list  price 
only,  nor  shall  the  sul>dealer  by  rebates,  allow- 
ances, donations,  or  any  other  means  evade  the 
spirit  of  this  clause. 

"6.  The  subdealer  shall  report  at  the  end  of 
each  week  to  the  dealer  all  names  and  addresses 
of  parties  purchasing  Hudson  cars  from  the  sub- 
dealer  during  that  week,  together  with  the  fac- 
tory numbers  of  their  respective  cars. 

"7.  The  subdealer  agrees  to  pay  to  the  dealer 
the  list  prices  as  published  in  the  manufactur- 
er's current  price  list  for  all  parts  purchased, 
less  a  discount  of  15  per  cent. 

"8.  Payment  for  parts  shall  be  made  on  or  be- 
fore the  10th  day  of  the  month  following  ship- 
ment. 

"9.  The  subdealer  agrees  to  make  no  deduction 
from  remittances  for  merchandise  returned  until 
after  the  receipt  from  the  dealer  of  a  credit 
memorandum  therefor. 

•10.  The  subdealer  agrees  to  deposit  with  the 
dealer  the  sum  of  $500  as  a  guarantee  for  the 
satisfactory  performance  of  this  agreement. 
Said  deposit  to  be  returned  to  him  with  interest 
at  the  rate  of  five  per  cent.  (5%)  per  annum, 
upon  the  termination  of  this  contract:  Provided, 
in  case  subdealer  shall  make  default  in  any 
performance  hereof,  the  dealer  may  retain  as 
much  of  said  sum  as  he  sfaall  deem  reasonable 
indemnity  for  any  loss  or  damage  thereby  sus- 
tained. 

"11.  The  dealer  also  reserves  the  right  to  apply 
all  or  any  part  of  the  deposit  money  to  offset 
parts  accounts,  or  transportation  charges  on 
parts  or  cars,  or  any  or  all  other  expenses  incurs 
red  in  the  adjustment  of  claims  or  settlements. 

"12.  Subject  to  the  conditions  hereinbefore 
and  hereinafter  stated,  the  suixlcaler  hereby 
agrees  to  buy  and  the  dealer  hereby  asxees  to 
sell  to  the  subdealer  f.  o.  b.  Detroit,  Midiigan, 
thirty  new  Hudson  motor  cars. 

"13.  The  subdealer  agrees  to  accept  delivery 
of  cars  according  to  the  attached  schedule,  and 
to  furnish  detailed  specifications  for  same.  If 
the  8ut>dcaler  fails  to  furnish  the  dealer  with  de- 
tailed spedflcatious  thirty  days  before  the  Ist 
of  the  month  during  winch  uiipment  is  to  be 
made,  the  dealer  reserves  the  right  at  his  op- 
tion to  deduct  such  cars  from  the  total  allot- 
ment and  to  dispose  of  them  as  he  may  see  fit. 

"14.  The  subdealer  hereby  agrees  to  maintain 
at  all  times  at  least  one  Hudson  car  for  dem- 
onstration purposes,  and  to  maintain  a  suitable 
salesroom  and  efficient  shop  for  the  care  of  Hud- 
son cars  in  Sioux  Palls,  S.  D. 

"15.  This  agreement  is  contingent  up<m  delays 
due  to  strikes,  floods,  accidents,  or  any  other 
causes  beyond  the  control  of  the  manufacturer, 
whether  occurring  in  the  plant  of  the  manufac- 
turer or  in  that  of  any  concern  from  which  the 
mannfocturer  purchases  parts  of  his  motor  cars; 
and  the  shipments  of  Hudson  cars  above  pur- 
chased are  to  be  made  as  herein  specified  sub- 
ject to  the  prior  orders  of  other  dealers,  and  as 
the  business  of  the  manufacturer  will  permit. 


"16.  It  is  mutually  understood '  that  tliis  con- 
tract shall  be  terminated  by  limitations  oo  July 
1,  1912.  It  is  further  understood  that  this  con- 
tract supersedes  all  previous  agreements  between 
the  contracting  parties. 

"17.  This  agreement  becomes  effective  from 
date  of  signature  by  the  dealer  and  the  tab- 
deaJer." 

The  defendant  latier  acquired  the  sole  in- 
terest In  said  agreement  Plaintiff  made  the 
deposit  of  $500.  He  ordered  and  received, 
wltbln  the  life  of  the  agreement,  6  automo- 
biles. This  action  was  begun  to  recoyer  the 
$500  deposit.  Defendant  answered  and  coan- 
terclalmed,  setting  tip  an  account  for  repairs 
and  supplies  atid  an  account  for  damages  In 
the  sum  of  $1,920,  by  reason  of  the  failure  of 
the  plaintiff  to  purdiase  the  remaining  24  of 
the  30  automobiles  ordered,  viz,  the  discount 
or  profit  of  $80  per  car  on  each  of  aald  24 
cars.  Plaintiff  replied,  setting  forth  In  sub- 
stance that  he  bad  the  same  contract  with 
the  defendant  for  the  two  previous  years, 
and  that  in  each  of  them  the  "attached 
schedule"  provided  that  plaintiff  u-oald  only 
be  required  to  take  as  many  aatomobtles  as 
he  could  sell  to  the  trade,  and  that  It  was 
agreed  that  the  present  contract  should  be 
the  same.  These  allegations  were  not  sus- 
tained by  the  proof.  Plaintiff  further  alleged 
that: 

"It  was  understood  and  agreed,  at  all  times 
during  the  years  1910,  1911,  and  1912,  that  the 
number  of  cars  of  the  numtiers  named  in  the 
contracts,  to  be  taken  ead^  year  by  the  plain- 
tiff, should  and  did  depend  upon  the  numt>er 
the  plaintiff  was  able  to  sell  to  the  trade,  and 
that  during  the  years  1910  and  1911,  and  at  the 
close  of  said  seasons  when  settlement  was  made 
between  plaintiff  and  defendant,  plaintiff  paid 
for  the  cars  he  ordered  and  received  from  de- 
fendant and  no  more,  and  that  the  said  contract 
is  in  the  usual  form  of  contracts  made  between 
dealer  and  subdealers,  and  that  under  said  con- 
tracts, and  as  a  custom  and  usage  of  the  trade, 
the  subdealers  are  not  required  to  take  more  of 
the  madiines  ordered  than  they  can  sell  to  the 
trade." 

Trial  was  had  to  the  court,  a  jury  having 
been  waived.  The  court  found  that  the  plain- 
tiff was  entitled  to  recover  the  $500  deposit, 
with  interest,  less  the  sum  of  $77.75  for  re- 
pairs and  supplies.  The  court  made,  among 
others,  the  following  findings  of  fact: 

"B)ighth.  That  no  'Attached  Schedule,'  men- 
tioned in  paragraph  thirteen  (13)  of  the  con- 
tract, was  ever  made  or  attached  to  the  con- 
tract 

"Ninth.  That  at  no  time  did  the  defendants  or 
either  of  them  ever  notify  the  plaintiff  that  they 
were  ready  and  able  to  deliver  the  twenty-four 
(24)  automobiles,  or  any  number  thereof,  at  De- 
troit Michigan,  or  any  other  place,  and  of  their 
readiness  to  deliver  them  to  the  plaintiff,  and 
that  the  defendants  never  made  any  tender  of 
the  twenty-four  (24)  cars  to  the  plaintiff  or  any 
lesser  number  flian  twenty-four  (24). 

"Tenth.  That  the  said  contract  in  section 
fifteen  (15)  hereof,  provided:  [Here  follows  a 
copy  of  paragraph  15  of  the  contract]  That 
the  said  contract  expired  by  limitation  in  less 
than  one  year.  The  plaintiff  was  permitted  to 
sell  only  within  a  limited  territory,  and  at  the 
manufacturer's  list  price.  The  defemdonts  re- 
served the  right  to  reapportion  the  territory,  at 
any  time  during  the  life  of  the  contract  ii  in 
their  opinion  the  plaintiff  was  not  properly  pro- 
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moting  the  asle  of  Hadsoq  can  in  aU  or  any 
parts  of  the  described  territory. 

"Eleventh.  That  the  purported  contract  ii 
incomplete,  in  that  it  does  not  describe  the  kind 
or  style  of  cars,  nor  the  time  when  any  of  them 
should  be  delivered  and  received,  but  refers  to 
a  schedule  which  was  never  made  or  attached. 

"Twelfth.  That  the  said  contract  lacked  mu- 
tuality, and  was  Incomplete  and  inetTectual  as  a 
contract  for  the  sale  of  cars." 

As    conclusion    No.    1    the    court    foTiiid: 
"That  the  contract,  Exhibit  A,  lacks  nwitaali- 
ty,  and  is  unilateral  and  incomplete  and  inef- 
fectual, except  in  so  far  as  it  has  been  per- 
formed." 

From  the  judgment  and  wder  denying  a 
new  trial,  defendant  api>eal& 

A  large  part  of  the  argument  Is  twsed  upon 
the  admissibility  of  evidence  to  sustain  the 
allegations  of  plaintiff's  reply,  the  substance 
of  which  is  above  set  forth.  Inasmuch  as  the 
learned  trial  court  did  not  base  Its  decision 
upon  that  evidence,  and  made  no  finding  of 
fact  or  condosion  of  law  thereon,  we  (ail  to 
see  the  necessity  of  considering  that  matter. 
We  are  of  the  opinion  that  the  court  com- 
mitted no  error  In  refusing  to  allow  any  part 
of  defendant's  claim  for  repairs  and  supplies 
other  than  those  above  mentioned.  This 
brings  us  to  the  Important  question  In  the 
case,  viz.,  the  correctness  of  the  court's  con- 
clusion of  law  No.  1.    Of  this  appellant  says: 

"(a)  The  point  was  not  raised  by  the  plead- 
ings, nor  b^  objection  to  evidence. 

"(b)  Plamtirs  action  is  based  upon  a  partial 
performance  of  the  contract,  and  he  sued  to  re- 
cover the  deposit  made  in  compliance  with  it, 
and  if  there  was  any  want  of  mutuality  in  the 
contract  in  the  first  instance,  plaintifif  is  now 
precluded  from  raising  that  question. 

"(c)  The  contract  is  not  wanting  in  such 
mutuality  or  certainty  as  to  entitle  plaintiff 
to  defeat  the  action  for  damages  sustained  by 
defendant  on  account  of  plaintiS's  breach  of  his 
obligation  to  purchase  cars." 

[1]  We  think  there  is  no  merit  In  appel- 
lant's first  reason.  The  agreement  was  set 
forth  In  full  in  both  the  complaint  and  an- 
swer. If  It  was  a  jug-handled  agreement,  tbe 
plaintiff  was  not  required  to  allege  it  was  jug- 
handled  ;  that  would  appear  from  tbe  face  of 
the  pleading. 

Points  (b)  and  (c),  made  by  appellant  as 
above  set  forth,  may  be  considered  together. 
Somewhat  similar  contracts  have  recently 
been  considered  In  Velle  Motor  CJar  C!o.  v. 
Kopm^er,  IM  Fed.  324,  114  0.  O.  A  284, 
Goodyear  v.  Koehler  Sporting  Goods  Co.,  159 
App.  EHv.  118,  143  N.  Y.  Supp.  1046,  Buick 
Motor  Co.  T.  Thompson,  138  Ga.  282,  75  S.  B. 
354,  Oakland  Motor  Car  Co.  v.  Indiana  Auto- 
mobile Co.,  201  Fed.  499,  121  C.  C.  A  319, 
and  GUe  V.  Interstate  Motor  Car  Co.,  27  N.  D. 
108,  145  N.  W.  732,  L.  R.  A  1916B,  109.  In 
the  last  case  mentioned  there  was  a  dissent 
by  two  of  the  five  members  of  the  court,  and 
the  majority  opinion  has  been  criticized  In 
12  Michigan  Law  Review,  p.  877,  and  82 
nulTenslty  of  Pennsylvania  Law  Review, 
p.  633. 

[21  We  find  it  unnecessary  to  pass  upon  the 


question  of  mutuality  of  this  agreement,  for 
the  reason  that  this  case  differs  from  those, 
in  that  here  the  "attached  schedule"  was  nei- 
ther made  nor  attached  to  the  agreement 
This  agreement  was  upon  its  face  incomplete. 
If  It  were  In  other  respects  valid,  it  could  not 
be  enforced  as  to  the  remaining  24  cars  until 
they  had  been  tendered  to  plaintiff.  This  tbe 
trial  court  found  was  not  done. 

Finding  no  error  in  the  record,  the  judg- 
ment and  order  an>ealed  from  are  affirmed. 


CITIZENS'   STATB   BANK   OF  NEWTON, 
IOWA,  V.  ROWE  et  al.     (No.  3681.) 

(Supreme  C!ourt  of   South   Dakota.     Aug.   28, 
1916.) 

1.  Bills  and  Notes  ®=»107  —  VALiDtrr  — 
Sales  of  Patent^-Statutk. 

Where  notes  were  executed  by  the  organizers 
of  a  company  to  purchase  a  patent  right,  and 
as  part  of  the  same  transaction  were  indorsed 
by  the  company  and  delivered  to  the  seller, 
which  then  assigned  the  patent  to  tbe  purchaser 
and  indorser,  it  was  as  much  tbe  duty  of  the  sell- 
er as  of  the  purchaser  to  comply  with  Laws 
1905,  c  140,  providing  that  every  person  taking 
a  note  for  a  patent  shall  write  or  stamp  in  red 
ink  across  the  face  thereof  the  words  "Given 
for  a  patent  right  or  right  claimed  to  be  a  pat- 
ent right,"  and  that  any  person  taking  such  ob- 
ligation not  so  marked  shall  be  guilty  of  a  mis- 
demeanor and  liable  to  a  fine. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  227;    Dec  Dig.  «S3107.1 

2.  Banks  and  Bankino  ®=»116— NonoB  to 
Officer— PxwcEASB   of  Notes. 

In  such  case,  where  the  president  of  the 
corporation  payee  and  inducser  was  also 
president  of  the  plaintiff  bank  when  it  purchas- 
ed the  notes,  his  knowledge  that  they  had  been 
executed  without  compliance  with  Laws  1006, 
c.  140,  requiring  such  notes  to  have  written  or 
stamped  on  their  face  the  words  "Given  for  a 
patent  right  or  right  claimed  to  be  a  patent 
right,"  was  the  knowledge  of  the  bank. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  282-287 ;  Dec  Dig.  «s> 
116.1 

3.  Bills  and  Notes  <S=>107  —  Validitt  — 
Sales  of  Patent— Statute. 

Under  Laws  1905,  c.  140,  providing  that 
every  person  taking  a  note  for  a  patent  right 
shall  write  or  stamp  in  red  ink  across  tl)e  face 
thereof  the  words  "Given  for  a  patent  right  or 
right  claimed  to  be  a  natent  right,"  and  making 
any  person  taking  snch  an  obligation  not  so 
marked  guilty  of  a  misdemeanor  and  liable  to  a 
fine,  a  note  given  for  a  patent  right  and  not  so 
stamped  was  void  in  the  bands  of  the  original 
payee  and  of  all  parties  taking"  it  with  knowl- 
edge of  the  purpose  for  which  it  was  given. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  227;   Dec.  Dig.  «s9l07.1 

Whiting,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Minnehaha 
County ;   Joseph  W.  Jones,  Judge. 

Action  by  the  Citizens'  State  Bank  of  New- 
ton, Iowa,  against  H.  S.  Rowe  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

Hanten  ft  Hanten  and  Perrett  F.  Oault,  all 
of  Watertown,  for  appellants.  Joe  Klrby,  of 
Sioux  Falls,  for  respondent 
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POIiliDT,  J.  This  action  Is  brought  to  re- 
cover on  a  promissory  note.  The  note  was 
originally  payable  to  the  South  Dakota 
Mansolenm  Company,  but,  from  the  indorse- 
ments thereon,  appears  to  have  passed 
through  the  hands  of  various  parties  until  It 
reached  plaintiff,,  who  is  alleged  to  hare  been 
the  owner  and  holder  thereof  at  the  time  the 
action  was  commenced. 

It  is  alleged  In  the  answer,  and  it  appears 
from  the  testimony,  that,  at  the  time  of  the 
execution  of  the  said  note,  the  International 
Mausoleum  Company  was  the  owner  of  a  cer- 
tain United  States  patent  The  South  Da- 
kota Mausoleum  Company  was  organized  for 
the  purpose  of  purchasing  the  exclusive  right, 
with  the  exception  of  a  certain  specified  lo- 
cality, to  use  said  patent  in  this  state.  The 
consideration  to  be  paid  for  said  right  was 
^,000,  but,  with  the  exception  of  fS,00O, 
said  company  was  without  funds.  Appellant 
was  one  of  10  persons  who  organized  the 
South  Dakota  Mausoleum  Company,  and,  for 
the  purpose  of  enabling  said  company  to  pay 
for  said  patent,  each  of  said  persons  executed 
three  individual  notes  for  equal  amounts, 
payable  to  the  South  Dakota  Mausoleum 
Company,  and  all  aggregating  $40,000.  These 
notes  were  indorsed  by  two  of  the  members 
of  said  company  as  the  president  and  secre- 
tary thereof.  In  the  name  of  the  South  Da- 
kota Mausoleum  Company,  and  delivered  to 
William  I.  Uood,  presiueut,  and  G.  A.  Smith, 
secretary,  of  the  International  Mausoleum 
Company,  who,  in  consideration  therefor,  as- 
signed said  patent  right  to  the  South  Dakota 
Mausoleum  Company.  The  answer  alleges 
that  the  plaintiff  is  a  banking  corporation, 
organized  in  the  state  of  Iowa,  and  that  it 
bad  not  filed  its  articles  of  Incorporation  in 
this  state;  that  said  note  did  not  have 
stamped  or  writt^i  across  its  face  the  words 
"Given  for  a  patent  right  or  right  claimed 
to  be  a  patent  right,"  as  required  by  the  pro- 
visions of  chapter  140,  Laws  of  1905;  and 
that,  because  of  the  absence  of  such  stamp, 
said  note  was  void  In  its  inception.  It  fur- 
ther allied  that  the  patent  involved  had 
l>een  declared  void  by  a  federal  court,  and 
that,  tor  that  reason,  the  consideration  had 
failed.  It  is  also  alleged  that  the  Inter- 
national Mausoleum  Company,  the  grantor  of 
the  patent  right,  is  a  foreign  corporation, 
and  that,  at  the  time  of  said  assignment,  it 
bad  not  complied  with  the  foreign  corpora- 
tion act  of  this  state;  that  all  of  said  facts, 
and  defects  in  the  said  note,  were  known  to 
plaintiff  at  the  time  it  took  the  same,  and, 
for  that  reason,  plaintiff  was  not  an  Innocent 
purchaser  thereof  and  is  not  entitled  to  re- 
cover. 

At  the  close  of  all  the  testimony,  defendant 
moved  the  court  to  direct  a  verdict  for  de- 
fendant upon  all  the  issues,  except  as  to 
wheOier  plaintiff  was  an  innocent  purchaser 
or  not,  while  plaintiff  moved  for  a  verdict 
upon  all  the  Issues.  The  court  denied  de- 
fendant's motion  and  directed  a  verdict  £or 


plaintiff.  Defendant  assigned  error  and  ap- 
peals. 

Numerous  assignments  are  argued  by  ap- 
pellant, but,  as  we  view  the  case,  It  is  neces- 
sary to  determine  tout  two  questions:  First, 
was  plaintiff  an  Innocent  purchaser?  And, 
second,  does  the  failure  to  write  or  stamp  up- 
on the  face  of  the  note  the  words,  "Given  for 
a  patent  right  or  right  claimed  to  be  a  patent 
right,"  render  it  void  in  the  hands  of  the 
original  payee  and  of  all  who  take  it  witb 
knowledge  of  the  purpose  for  which  It  vras 
given? 

[t]  In  reply  to  the  first  question,  respond- 
ent contends  that  the  note  was  not  given  in 
payment  for  a  patent  right  nor  any  Interest 
therein,  but  that  it  was  given  to  the  South 
Dakota  Mausoleum  Company  for  the  purpose 
of  paying  for  appellant's  Interest  therein,  and 
does  not  come  within  the  provisions  of  <diap- 
ter  140,  Laws  of  1905,  but  that,  in  any  event, 
plaintiff  was  a  purchaser  in  good  faith  for 
value  before  maturity  in  the  ordinary  course 
of  business,  and  therefore  not  subject  to  de- 
fects not  apparent  upon  its  face.  The  facts 
do  not  support  this  contention.  The  undis- 
puted evidence  shows  that  the  executi<»i  of 
the  note,  the  Indorsement  thereof  by  the 
South  Dakota  Mausoleum  Company,  the  de- 
livery thereof  to  the  International  Mauso- 
leum Company,  and  the  delivery  of  the  assign- 
ment of  the  patent  to  the  South  Dalcota 
Mausoleum  Company  all  took  place  at  tbe 
same  time.  In  fact,  aU  of  these  acts  con- 
stituted but  a  single  transaction.  The  Inter- 
national Mausoleum  Company  cannot  deny 
that  it  took  the  note  (with  others)  in  pay- 
ment for  the  patent  right  In  fact,  it  re- 
ceived no  other  consideration  therefor  except 
a  cash  payment  of  $3,000.  The  law  makes  it 
the  duty  of  "every  person,"  who  takes  an  ob- 
ligation like  the  one  Involved,  to  write  or 
stamp  in  red  ink  across  the  face  thereof  the 
purpose  for  which  the  same  is  given,  and 
makes  "any  person"  who  takes  such  an  oI>- 
Ilgation  that  is  not  so  marked  guilty  of  a 
misdemeanor  and  liable  to  a  fine.  The  presi- 
dent and  secretary  of  the  International 
Mausoleum  Company  were  present  when  ttae 
note  was  executed  by  appellant  and  in- 
dorsed by  the  South  Dakota  Mausoleum  Com- 
pany. Therefore  it  was  as  much  the  duty  of 
the  International  Mausoleum  Company  to  see 
that  the  statute  was  complied  with  as  it  was 
the  duty  of  the  South  Dakota  Mausoleum 
Company,  and  the  International  Company 
was  Just  as  guUty  under  the  statute  as  was 
the  South  Dakota  Mausoleum  Company; 
therefore  the  International  Mausoleum  Com- 
pany was  In  no  better  position  than  the  orig- 
inal payee. 

[2]  The  note  was  Indorsed  by  the  Inter- 
naticmal  Mausoleum  Company,  by  F.  L.  May* 
tag  as  president  of  that  company,  and  it  ap- 
pears that  said  F.  L.  Maytag  was  also  presi- 
dent of  the  plaintiff  at  the  time  plaintiff 
purchased  the  note.  Now  Maytag,  bdng  pres- 
ident of  the  International  Mausoleum;  Corn- 
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pany,  had  knowledge  of  tbe  fact  that  the 
note  had  been  executed  contrary  to  the  pro- 
YlBlonB  of  the  statute,  and,  as  a  corporation 
Is  charged  with  the  knowledge  possessed  by 
Its  officers,  the  plaintiff  Is  charged  with  the 
knowledge  of  its  president  at  the  time  it 
purchased  the  note,  and  plaintiff  is  In  no 
better  position  than  the  original  payee.  First 
Nat.  Bank  t.  Harrey,  2&  8.  D.  284, 18T  N.  W, 
S66. 

[S]  Tills  brings  ns  to  the  second  question. 
We  think  this  question  must  be  answered  In 
tbe  affirmatlre.  It  is  true  the  statute  does 
not  declare  such  notes  Told,  even  in  the 
hands  of  the  original  payee,  but  it  subjects 
any  person  who  siinll  take  such  a  note  to  a 
criminal  prosecution  and  provides  a  penalty 
therefor.  "A  penalty  implies  a  prohibition," 
and  an  act  that  Is  prohibited  by  statute  can* 
not  b«  the  basis  of  legal  recovery.  Statutes 
similar  to  the  one  under  consideration  are 
common  in  the  various  states,  and,  with  the 
exception  of  the  state  of  Illinois  (HoUida  et 
al.  V.  Hunt,  TO  111.  109,  22  Am.  Rep.  63),  we 
believe  such  statutes  have  been  held  to  be 
within  the  power  of  such  legislative  enact- 
ment. Knlss  V.  Holbrook  et  al.  (Ind.  App.) 
40  N.  E.  H18;  New  v.  Walker,  108  Ind.  365, 
9  N.  B.  S86,  68  Am.  Rep.  40;  Tescher  v. 
Metea,  118  Ind.  686,  21  N.  B.  816;  Herdlc  v. 
Boessler,  109  N.  Y.  127,  16  N.  B.  198;  Ban- 
dage V.  Studabaker  Bros.,  142  Ind.  148,  41  N. 
E.  380,  34  L.  R.  A.  363,  61  Am.  St  Rep.  166 ; 
Tredlck  v.  Walters,  81  Kan.  828,  106  Pac. 
1067;  Plnney  v.  Bank,  68  Kan.  223,  75  Paa 
U»,  1  Ann.  Ca&  331;  Id.,  70  Kan.  879,  78 
Pac.  ISl;  Nybart  v.  Kubach,  76  Kan.  164, 
90  Pac.  796;  Bolte  v.  Sparks,  85  Kan.  13, 
116  Pac.  224;  Ensign  &  Co.  v.  Coffelt,  102 
Ark.  668,  145  S.  W.  231;  Allen  v.  Klley,  203 
V.  a.  847,  27  Sup.  Ct  95,  51  L.  Bd.  216,  8 
Ann.  Gas.  137;  Woods  v.  Carl,  203  U.  S,  358, 
27  Sup.  Ct  99,  61  h.  Ed.  219;  Ozan  Lumb. 
Co.  V.  Bank,  207  U.  S.  261,  28  Sup.  Ct  88,  62 
K  Ed.  196 ;  Winchester  Electric  Light  Co.  v. 
Veal,  145  Ind.  606,  41  N.  E.  334,  44  N.  B.  353. 

In  New  V.  Walker,  supra,  it  Is  said: 

"It  is  inconceivable  that  tbe  vendor  of  pei^ 
■onal  property — ^whether  it  be  intangible  prop- 
erty, like  a  patent  right,  or  not — can  acquire  any 
rights  from  acts  performed  in  direct  violation 
of  law,  since  enforceable  legal  rights  only  spring 
from  transactions  wliich  violate  no  principle  of 
law  or  equity.  A  legal  right  cannot  arise  out 
of  a  wrong,  so  as  to  benefit  the  wrongdoer. 
In  our  opinion,  a  promisBory  note  executed 
in  direct  violation  of  a  mandatory  statute 
la  Inoperative  as  between  the  parties  and 
those  who  buy  with  notice.  Where  a  stat- 
ate,  in  imperative  terms,  forbids  the  perform- 
ance of  an  act,  no  rights  can  be  acquired  by 
persons  who  violate  the  statute,  nor  by  those 
who  know  that  tbe  act  on  which  they  ground 
their  claim  was  done  in  violation  of  law.     A 

gromissory  note  executed  in  a  transaction  foiv 
idden  bv  statute  is,  at  least,  illegal  as  between 
the  parties  and  those  who  have  knowledge  that 
the  law  was  violated." 

And  In  Sandage  et  aL  v.  Studabaker  Bros., 
Bupra,  we  find  the  doctrine  stated  as  follows: 


"That  there  can  be  no  recovery  on  a  eentract 
made  in  violation  of  a  statute,  as  between  the 
parties  thereto,  the  violation  of  which  is  pro- 
hibited by  a  penalty,  is  a  principle  well  recog- 
nized by  the  courts.  This  is  true,  although 
the  statute  does  not,  in  terms,  pronounce  the 
contract  void  nor  expressly  prohibit  the  same" — 
citing  Woods  v.  Armstnmg,  64  Ala.  150,  25  Am. 
Rep.  671. 

And  the  proposition  la  thoroughly  support- 
ed by  the  cases  dted  in  the  note  appended  to 
this  case  in  25  Am.  Rep.  674,  and  nothing 
would  be  added  by  a  further  discussion  of  the 
subject  Tbe  doctrine  announced  in  these 
cases  has  been  sanctioned  ta  this  state,  and 
In  Johnson  et  al.  v.  Berry  et  al.,  20  S.  D.  183,' 
104  N.  W.  1114,  1  li.  R.  A  (N.  S.)  1169,  It  is 
said  that  full  knowledge  on  the  part  of  the 
one  who  Is  resisting  payment,  "together  with 
the  acceptance  of  tbe  benefits  of  the  contract, 
would  not  be  sufficient  to  Justify  its  enforce- 
ment even  though  the  statute  does  not  de- 
clare the  same  void,  but  merely  inflicts  a  pen- 
alty for  the  violation  of  Its  terms."  See,  also, 
SulUvan  v.  Hergan,  17  R.  I.  109,  20  AU.  232, 
9  U  R.  A  110 ;  Cole  ▼.  Brown-Hurley  Hdw. 
Co.,  139  Iowa,  487,  117  N.  W.  746, 18  L.  R.  A. 
(N.  S.)  846,  16  Ann.  Oas.  846;  Haddock  v. 
City  of  Salt  Lake,  23  Utah,  621,  65  Pac.  491; 
Edwards  Co.  v.  Jennings  et  al.,  89  Tex.  618, 
35  S.  W.  1053;  Elliott  on  Contracts,  {  666; 
Page  on  Contracts,  $  332. 

Tested  by  the  foregoing  rule,  the  note  in- 
volved in  this  case  was  void,  not  only  in  the 
hands  of  the  original  payee,  but  in  the  hands 
of  the  plaintiff,  who,  as  we  have  already  seen, 
bad  knowledge  of  the  Infirmities  thereof,  and 
tbe  court  should  have  directed  a  verdict  for 
the  defendant 

The  Judgment  appealed  from  is  reversed. 

WHITING,  J.,  dissents. 


CAIN  V.  EHRLER  et  aL    (No.  8455.) 

(Supreme  0>urt  of  South  Dakota.    Aug.  28, 
1915.) 

1.  Taxation  <S=>805— Tax  Sales— Vacation 

— LlMITATrONS. 

Pol.  Code,  {  2214,  bars  the  former  owners 
of  land  sold  for  taxes,  and  their  successors  in 
interest,  from  suing  to  recover  the  land  or  to 
assert  their  claim  thereto,  unless  the  same  is 
commenced  within  three  years  after  recording 
the  tax  deed.  Laws  1890,  c.  161,  provides  that 
the  lawful  holder  of  a  certificate  of  purchase  un- 
der a  tax  sale  shall  serve  a  notice  "upon  the  per- 
son in  possession  of  such  land"  and  "uQon  the 
person  in  whose  name  the  same  is  taxed. 
*  *  *  Service  shall  be  deemed  complete  when 
an  affidavit"  thereof  "shall  have  been  filed  witli 
the  treasurer  authorized  to  execute  the  tax 
deed.  Such  affidavit  shall  be  filed  by  said  treas- 
urer and  entered  upon  the  records  of  his  office, 
and  said  record  or  affidavit  shall  be  presumptive 
evidence  of  the  completed  service  of  notice  here- 
in required,  and  until  60  days  after  the  service 
of  said  notice,  the  right  of  redemption  •  ♦  • 
shall  not  expire."  In  a  tax  sale  proceeding  no 
affidavit  of  service  of  notice  of  toe  expiration 
of  the  period  of  'redemption  was  filed,  but  a 
tax  deed  was  Issued  nevertheless  by  the  county 
treasurer  to  the  holder  of  the  certificate.    Held 
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that,  tb»  proceedingB  being  defeotiTe  because  of 
failure  to  give  notice  and  the  period  of  redemp- 
ti«n  not  having  expired,  the  former  owner  could 
maintain  an  action  to  recover  the  land,  although 
more  than  three  years  bad  elapsed  since  the  re- 
cording of  a  tax  deed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1693-1597;    Dec.  Dig.  <8=>806.] 

2.  CotTBTs  4=989— Bulks  of  Dkcision— Dkci- 

8I0N8  AB  AUTHOBITT. 

In  determining  whether  any  decision  la  an 
authority  upon  a  given  proposition  of  law,  it 
is  necessary  to  ascertain  the  exact  point  that 
was  onder  consideration  when  that  decision  was 
rendered. 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  $S  311,  312;   Dec.  E«g.  «S=»S9.] 

McCoy,  P.  J.,  and  Whiting,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Hand  County ; 
Jobn  F.  Hughes,  Judge. 

On  rehearing.    Alilrmed. 

For  former  opinion,  see  33  S.  D.  536,  146  N. 
W.  694. 

T.  H.  Cole,  of  Miller,  for  api^ellants.  R.  T. 
Bull,  of  Redfleld,  and  A.  K.  Gardner,  of  Hu- 
ron, for  respondent 

POLLEY,  J.  [1]  In  this  case  a  rehearing 
was  granted  for  the  sole  purpose  of  examin- 
ing Into  the  effect  upon  the  tax  deed  Involv- 
ed of  the  limitation  contained  In  section  2214, 
Pol.  Code.  Our  former  decision  is  reported 
In  Cain  v.  Ehrler  et  al.,  33  S.  D.  536,  146  N. 
W.  694,  to  which  reference  is  made  for  a 
statement  of  tbe  facts  involved  in  the  case. 
It  Is  conceded  that  the  notice  required  by 
chapter  151,  Laws  1890,  was  not  served  be- 
fore the  deed  was  executed,  and  we  held  in 
the  former  opinion  that,  because  said  notice 
had  not  been  served,  the  limitation  found  In 
section  2214  did  not  bar  appellants'  right  to 
assert  their  Interest  in  tbe  real  property  af- 
fected by  said  deed.  In  so  holding,  respond- 
ent contends  that  we  overlooked  the  former 
decisions  of  this  court  wherein  respondent 
claims  a  different  conclusion  is  reached — con- 
tending that  this  court  has  repeatedly  held 
that  a  tax  deed,  fair  upon  its  face,  could  not 
be  assailed  by  the  former  owner  of  tbe  land 
affected  thereby,  more  than  three  years  after 
said  deed  bad  been  recorded,  because  notice 
of  tbe  expiration  of  the  period  of  redemp- 
tion had  not  been  given  prior  to  tbe  execution 
of  Bucb  deed.  Respondent  contends  that  tbe 
rule  established  by  these  decisions  has  be- 
come a  rule  of  proiperty,  upon  which  numer- 
ous parties  have  relied,  and  under  wblcb  title 
to  real  property  has  been  acquired.  In  sup- 
port of  this  contention,  they  dte  the  follow- 
ing decisions  of  this  court:  Bandow  v.  Wol- 
ven,  23  S.  D.  124,  120  N.  W.  881;  Lauderdale 
V.  Pierce,  27  S.  D.  460,  131  N.  W.  614 ;  Cor- 
nelius V.  Ferguson,  23  S.  D.  187,  121  N.  W. 
01;  Gibson  v.  Smith,  24  S.  D.  514,  124  N. 
W.  733;  Northwestern  Mtg.  T.  Co.  v.  Levt- 
low,  23  S.  D.  663,  122  N.  W.  600;  Sobek  v. 
BIdwell,  24  S.  D.  460, 124  N.  W.  431. 

12]  It  Is  true  that.  In  at  least  some  of  these 


cases,  tbe  court  used  language  that  lends 
some  color  to  respondent's  position;  but,  in 
determining  whether  any  decision  is  an  au- 
thority upon  a  given  proposition  of  law,  it  is 
necessary  to  ascertain  the  exact  point  that 
was  under  consideration  when  that  decision 
was  rendei:ed.  This  rule  is  expressly  empha- 
sized and  iwlnted  out  in  Bandow  v.  Wolven, 
20  8.  D.  445,  107  N.  W.  204.  At  tbe  very 
outset  It  may  be  said  that  In  none  of  tbe 
cases  dted  by  respondent  did  this  court  hold 
that  an  action  to  set  aside  a  tax  deed  that 
had  been  executed  without  the  service  of  tbe 
notice  of  expiration  of  tbe  right  of  redemp- 
tion is  barred  by  the  three-year  limitation; 
nor  did  it  ai^>ear  in  any  of  those  cases  that 
such  notice  had  not  been  served.  In  Bandow 
V.  Wolven,  on  its  first  bearing  (20  S.  D.  445. 
107  N.  W.  204),  the  court.  In  discussing  the 
treasurer's  sale  of  land  for  delinquent  taxes, 
used  the'  following  language: 
_  "The  law  required  the  notice  of  sale  to  be  pub- 
lished 'once  a  week  for  three  consecutive  weeks 
commencing  the  first  week  in  October  preceding 
the  sale.'  *  •  •  The  notice  required  by  stat- 
ute was  not  given,  an  irregularity  which  certain- 
ly would  have  invalidated  the  sale  had  timely 
objection  been  made.  Is  it  now  available?  We 
think  not  The  owner  of  the  land  cannot  be 
heard  to  say  that  he  did  not  know  the  law.  He 
knew  that  his  land  was  subject  to  taxation, 
that  it  was  assessable  every  year,  that  no  de- 
mand for  taxes  was  necessary,  that  they  be- 
came delinquent  on  the  1st  day  of  March  of 
the  year  after  they  were  levied,  and  that  if 
they  were  not  paid  it  was  the  duty  of  the  treas- 
urer to  sell  his  land  to  satisfy  the  same  on  tbe 
first  Monday  in  ]Sovember.  The  time  of  the 
assessment,  levy,  and  sale  was  prescribed  bj 
the  statute.  The  law  itself  gave  notice  of  the 
time  and  place  of  sale.  The  Legislature  might 
have  dispensed  with  further  notice.  It  has  de- 
clared that  no  action  shall  be  commenced  by  the 
former  owner  or  by  any  person  claiming  under 
him  to  recover  possession  of  land  whidi  has 
been  sold  and  conveyed  by  deed  for  nonpayment 
of  taxes,  or  to  avoid  such  deed,  unless  such  ac- 
tion shall  be  commenced  within  three  years  after 
the  recording  of  such  deed.  The  declaration  is 
comprehensive  and  unqualified.  No  doubt  exists 
as  to  the  legislative  intent  By  the  terms  of  the 
statute  no  defects  in  tax  proceedings  are  except- 
ed from  the  operation  of  the  limitation ;  none 
should  be  recognized  by  the  courts,  except  such 
as  are  required  to  prevent  owners  from  being 
deprived  of  their  property  without  due  process 
of  law.  The  legislative  will  should  prevail  to 
the  fullest  extent  possible.  It  is  the  owner's 
duty  to  pay  his  taxes  when  the^  become  due. 
He  knows  the  consequences  of  failure  to  do  so, 
the  effect  of  the  special  limitation,  and  has  no 
cause  to  complain;  amjple  opportunity  being  af- 
forded for  the  protection  of  his  rights.  If  no 
published  notice  of  the  sale  was  necessary,  cer- 
tainly a  defective  one  should  not  be  regarded  as 
a  jurisdictional  defect  There  was  no  want  of 
power.  It  may  have  been  irregularly  pursued, 
but  the  irregularity  was  waived  by  the  owner's 
failure  to  assert  his  rights  within  the  period 
prescribed  by  the  statute,  and  that  period  is 
neither  unjust  nor  unreasonable." 

Keeping  in  mind  that  it  was  tbe  notice  of 
treasurer's  tax  sale  tbe  court  bad  under  con- 
sideration, and  not  the  notice  of  expiration  of 
the  period  of  redemption,  this  Is  a  correct 
statement  of  tbe  law,  because  tbe  law  Itself 
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fixes  tlie  time,  place,  and  maimer  of  doing 
every  act  necessary  to  be  done  by  the  taxing 
officers  to  charge  real  property  with  a  Uen 
for  the  taxes,  and  the  law  Itself  is  a  continu- 
ous notice  to  property  owners  of  all  these 
facts.  The  property  owner  knows  that  his 
land  is  subject  to  taxation,  that  it  Is  assessa- 
ble annually,  that  no  demand  for  taxes  Is 
necessary,  that  prior  to  1913,  taxes  became 
delinquent  on  the  1st  day  of  March  following 
the  levy,  and  that,  if  said  taxes  are  not  paid, 
the  treasurer  will  sell  the  land  In  November ; 
and,  being  advised  by  law  of  all  these  facts, 
he  is  in  no  wise  prejudiced  by  the  failure 
of  the  treasurer  to  give  the  statutory  notice 
of  tlie  sale.  But  the  court  proceeds  farther, 
and,  in  discussing  the  return  to  the  notice 
that  tax  deed  was  about  to  issue,  said: 

"What  has  been  said  regarding  the  tax  sale 
notice  applies  with  equal  force  to  the  conten- 
tion that  the  return  of  the  published  notice,  re- 
quired before  the  deed  was  iBsned,  does  not 
uiow  that  the  owner  of  the  land  was  a  nonresi- 
dent. Assuming  the  record  to  be  defective  in 
this  respect,  and  that  the  defect  was  such  as  to 
invalidate  the  sale  before  the  expiration  of  the 
special  limitation^  it  is  not  now  available,  be- 
canse  such  a  notice  might  have  been  dispensed 
with  altogether,  without  depriving  the  owner 
of  his  property  without  due  process  of  law." 

This  statemaat,  so  far  as  It  applies  to  the 
notice  that  the  tax  deed  is  about  to  Issue,  is 
mere  dictum,  for  it  was  not  the  giving  of 
such  notice  tliat  was  then  under  considera- 
tioa. 

What  is  tme  relative  to  the  treasurer's  no- 
tice of  sale  is  by  no  means  necessarily  true 
relative  to  the  notice  of  the  expiration  of  the 
period  of  redemption.  While  the  law  imports 
to  a  property  owner  knowledge  that  his  prop- 
erty is  subject  to  taxation,  that  it  is  assessn 
able  annually,  that  no  demand  for  taxes  is 
necessary,  that  his  taxes  will  become  delln- 
quMit  if  not  paid  'within  a  certain  time,  and 
that  the  land  will  be  sold  to  satisfy  the  same, 
it  does  not  purport  to  charge  him  with  knowl- 
edge that  a  tax  deed  will  issue  at  the  aid  of 
two  years  after  the  sale,  or  at  any  other  time 
until  he  has  t>een  given  statutory  notice 
thereof;  and  it  expressly  and  affirmatively 
says  to  lilm  that  his  right  of  redemption  shall 
not  expire  until  sixty  days  after  he  has  been 
given  such  notice  and  proof  of  service  is  filed 
with  the  county  treasure.  The  statutory 
provisions  relative  to  the  two  notices  are 
radically  dlflferent.  While  the  statute  merely 
requires  the  publication  of  the  notice  of  sale, 
without  declaring  what  the  consequence  will 
i>e  if  snch  notice  is  not  given,  It  goes  further 
in  regard  to  the  notice  of  expiration  of  the 
right  of  redemption,  and  declares  that  the 
right  of  redemption  shall  continue  until  the 
notice  is  given. 

On  a  second  hearing  of  Bandow  v.  Wolven 
(23  S.  D.  124,  120  N.  W.  881)  this  court  quali- 
fied its  former  opinion  in  the  following  man- 
ner: 

"For  the  reasons  hereinafter  stated,  we  do  not 
think  the  determination  of  the  question  of 
whether  complying  with  the  statute  in  regard 


to  notice  of  expiration  of  period  to  redeem  from 
tax  sale  and  of  intention  to  take  out  tax  deed 
is  a  jurisdictional  matter  becomes  essential  to 
the  decision  of  this  cause,  and  we  prefer  to  mod- 
ify the  former  decision  of  this  court  to  the  ex- 
tent of  not  determining  that  point;  but  in  so 
doing  we  wish  it  understood  that  we  do  not 
hold  such  decision  wrong,  but  simply  leave  the 
determination  of  this  question  to  such  time  as 
it  may  become  essential  to  the  decision  of  some 
cause  before  this  court" 

This  leaves  the  question  wholly  unsettled, 
and  deprives  that  case  of  any  value  it  might 
otherwise  have  had  as  a  precedent  in  this 
case.  It  also  indicates,  as  plainly  as  it  pos- 
sibly can,  that  up  to  that  time  the  court  etm- 
sidered  the  niatter  of  the  notice  of  the  expir 
ration  of  the  period  of  redemption  as  an  open 
and  unsettled  question,  and  renders  all  for- 
mer decisions  that  are  broad  enough  to  tu- 
dude  the  question  valueless  as  authority. 
But  it  goes  farther,  and  expressly  announces 
that  tlie  queetion  shall  remain  and  be  con- 
sidered as  undetermined  until  "such  time  as 
it  may  become  essential  to  the  decision  of 
some  case  before  tlila  court" 

In  neither  Oomellus  v.  Ferguson,  North- 
western Mtg.  T.  Co.  V.  Levtzow,  Lauderdale 
V.  Pierce,  nor  GlbsoD  v.  Smith,  cited  by  re- 
spondmt,  was  the  question  ot  notice  of  ex- 
piration of  the  period  of  redemptltHi  involved 
or  in  any  wise  considered  by  tlie  court,  and 
therefore  they  cannot  be  considered  as  au- 
thorities on  that  question.  la  Sobek  ▼.  Bid- 
well  the  question  of  notice  was  presented  up- 
on an  assignment  of  error  alleging  the  insul- 
ficiency  of  the  evidence  to  sustain  the  follow- 
ing finding  of  fact  by  the  trial  court: 

"That  after  the  expiration  of  the  period  of  re- 
demption from  the  tax  sale  the  holder  of  the 
certificate  caused  notice  to  be  served  upon  the 
owner  of  the  land." 

And  this  court,  without  discussion,  and  ap- 
parently without  any  consideration  of  the 
question  presented  by  the  assignment,  treated 
it  as  having  been  already  disposed  of  by  the 
court  oa  the  first  hearing  of  Bandow  v. 
Wolven  (20  S.  D.  445.  107  N.  W.  204),  Corne- 
lius V.  Ferguson,  supra,  and  Gibson  v.  Smith, 
supra ;  but,  as  we  have  already  seen,  Bandow 
V.  Wolven  was  so  far  modified  on  the  second 
hearing  (23  S.  D.  121,  120  N.  W.  881)  that  it 
does  not  purport  to  pass  upon  or  dispose  of 
the  question  involved,  and  in  the  other  two 
cases  the  question  was  not  involved  nor  con- 
sidered at  all. 

Many  cases  from  other  courts  are  dted  by 
respondent,  and  some  of  them  appear  to  sus- 
tain his  position ;  but  It  does  not  appear  that 
any  of  these  cases  were  decided  under  a  stat- 
ute like  ours.  What  would  be  a  mere  ir- 
regularity under  <we  statute  might  amount 
to  a  fatal  defect  under  another;  and,  as  is 
said  in  Bandow  v.  Wolven,  20  S.  D.  445,  107 
N.  W.  204: 

"The  question  must  be  determined  in  each 
particular  case  with  reference  to  the  laws  of  the 
jurisdiction  in  which  it  arises." 

With  this  rule  in  mind,  we  must  turn  to 
the  statute  itself,  or  to  decisions  that  have 
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been  rendered  under  a  fllmllai  statute,  for 
light  upon  the  subject.  As  was  stated  above, 
our  statute  not  only  requires  that  the  notice 
be  given  before  the  deed  Is  exe<aited,  but  it 
expressly  provides  that  the  right  of  redemp- 
tion shall  remain  Intact  until  such  notice  Is 
given.  In  other  words,  the  statute  says,  In 
the  most  unequivocal  terms,  that  the  right  of 
redemption  can  be  terminated  In  no  way  ex- 
cept by  the  service  of  the  notice.  The  ques- 
tion then  becomes:  May  a  property  owner  be 
deprived  of  this  right  by  the  unauthorized  and 
illegal  act  of  a  county  treasurer  in  executing 
a  tax  deed,  or  may  he  rely  upon  the  express 
provisions  of  this  law  tor  the  protection  of 
his  property. 

It  is  argued  by  respondent— and  with  much 
plausibility — that  a  man  ought  to  pay  his 
taxes  when  they  become  due,  that  he  knows 
what  the  consequences  will  be  If  he  does  not 
pay,  and  that  he  has  no  right  to  complain  If 
hla  land  Is  sold  when  he  falls  to  pay  within 
the  time  allowed  for  tliat  purpose.  This  may 
aU  be  true,  and  yet  a  property  owner  cannot 
be  penalized  nor  be  deprived  of  his  property 
for  using  aU  the  time  the  law  allows  him  tor 
the  payment  at  his  taxes.  The  law  fixes  the 
time  when  taxes  shall  become  due,  and  when 
they  shall  become  delinquent;  but  It  also,  in 
effect,  says  to  the  property  owner  that,  upon 
the  payment  of  a  certain  penalty  and  Inter- 
est, he  may  extend  the  time  of  payment  to 
the  time  of  the  annual  tax  sale.  If  he  does 
not  pay  before  the  time  fixed  for  sale,  his 
land  is  sold,  but  he  is  still  given  the  right  to 
redeem;  and,  for  this  purpose,  the  law  says 
to  him  that  he  may  take  at  least  two  years, 
and  after  that  until  such  time  as  he  is  given 
notice  that  his  right  Is  about  to  expire,  and 
that  a  deed  will  issue  unless  be  pays  within 
a  fixed  period  at  time  after  receiving  such 
notice.  It  would  not  be  contended  for  a  min- 
ute that  a  tax  deed  issued  less  than  two 
years  after  the  sale  would  put  the  three-year 
statute  in  operation;  yet  the  situation  is  ex- 
actly the  same  where  a  deed  is  Issued  without 
notice  more  than  two  years  after  the  sale, 
for  it  must  be  borne  in  mind  that  the  two- 
year  period  within  which  the  treasurer  is 
prohibited  from  executing  a  deed  is  not  a 
limitation  upon  the  property  owner's  right  of 
redemption,  but  merely  fixes  a  minimum  pe- 
riod within  whlcl^  his  right  of  redemption  can 
In  no  event  be  cut  off.  The  law  does  not 
merely  require  the  giving  of  notice  before  the 
tax  deed  can  issue.  It  expressly  extends  to 
the  property  owner  the  right  of  redemption 
until  such  time  as  the  notice  is  given.  The 
right  of  redemption  then  becomes  a  vested 
property  right,  and  one  of  which  he  can  be 
legally  deprived  only  in  the  manner  provided 
by  law,  to  wit,  the  giving  of  the  notlc&  The 
law,  by  its  terms,  gives  to  the  notice  the  dig- 
nity of  process  of  law,  and  to  deprive  him  of 
his  property,  without  giving  blm  this  notice. 
Is  to  deprive  him  of  his  property  without  due 
process  of  law.  The  giving  of  this  notice  is 
Just  as  much  a  prerequisite  to  the  issuance  of 


a  tax  deed  Qiat  wUl  bar  tlie  right  ot  redemp- 
tion as  the  service  of  a  summons  is  a  pre- 
requisite to  the  entry  of  a  valid  Judgment. 

In  the  former  opinion  in  this  case  it  is  said 
that  a  county  treasurer  Is  without  Jurisdic- 
tion to  Issue  a  tax  deed  until  the  notice  of 
expiration  of  the  period  of  redemption  has 
been  served.  This  declaration  of  law  is  vig- 
orously assailed  by  respondent  on  the  rehear- 
ing; and  in  supi>ort  of  his  position  it  is  con- 
tended that  the  service  of  the  notice  could 
have  been  dispensed  with  by  the  Legislature 
without  depriving  the  property  owner  of  any 
oif  his  constitutional  rights,  and  tliat,  diere- 
fore,  the  failure  to  give  the  notice  does  not 
affect  the  treasurer's  Jurisdiction  to  issue  tlie 
deed.  Tills  conclusion  by  no  means  necessa- 
rily foUowa  That  the  Legislature  could  have 
dispensed  with  this  notice  cannot  be  qne»- 
tloned.  But,  with  the  exception  of  two  par- 
ticular acts,  as  much  can  be  said  of  all  the 
oilier  proceedings  leading  up  to  the  divestuie 
of  the  pr«K>erty  owner's  title  for  the  nonpay- 
ment of  taxes.  The  Legislature  conld,  by 
statutory  enactment,  have  provided  that  all 
lands  should  be  assessed  for  taxation;  tbat 
a  tax  should  be  levied,  fixing  the  dme  witbln 
which  it  must  be  paid;  and  provided  that, 
iif  such  tax  were  not  paid  within  the  time  ao 
limited,  title  to  the  land  should  at  once,  and 
without  further  proceeding,  vest  In  the  state. 
This  would  have  dispensed  with  the  notice 
of  sale  and  with  the  sale  Itself,  as  well  as  all 
subsequent  proceedings  leading  up  to  the  exe- 
cution of  the  deed;  yet  no  constitutional 
right  would  have  been  Invaded.  But  it  does 
not  follow  that  a  requirement  that  mlgtit 
have  been  dispensed  with  by  the  Legislature 
may  be  disregarded  by  the  county  treasurer 
without  affecting  the  validity  of  a  tax  deed. 
While  courts  liave  frequently  been  called  up- 
on to  declare  whether  a  particularly  desig- 
nated act  in  a  legal  proceeding  is  or  is  not 
Jurisdictional,  they  do  not  seem  to  have  at- 
tempted a  general  definition  of  the  term 
"Jurisdictional."  Under  the  statute,  the  giv- 
ing of  the  notice  of  the  exidratlon  of  the  right 
of  redemption  is  made  a  condition  precedent 
to  the  execution  of  the  deed.  It  is  the  treas- 
urer's authority  for  the  execution  of  the  deed. 
In  fact,  conceding  a  legal  sale  to  have  been 
made,  the  gU'lng  of  the  notice  and  the  filing 
of  a  proper  return  thereto  are  his  only  au- 
thority for  executing  the  deed.  In  other 
words,  the  giving  of  the  notice  is  absolutely 
essential,  and  therefore  JurlsdlctionaL  This 
would  be  true  even  without  that  daoae  in 
the  law  which  provides  that'. 

"Until  sixty  days  after  the  service  of  said  no- 
tice, the  right  of  redemption  from  sncti  sale 
shall  not  expire." 

But,  In  view  of  this  clause^  It  seems  abso- 
lutely clear  that  It  was  the  Intent  of  the  Leg- 
islature that  the  right  of  redenqptioB  from 
the  tax  sale  could  be  terminated  in  no  other 
manAer  than  by  service  of  the  notice  re- 
quired by  tbat  act  (chapter  161,  Laws  1880). 
This  view  will  be  strengthened  t^  a  glance 
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at  the  history  of  this  leglslatloii.  This  chap- 
ter, so  far  as  applicable  to  this  case.  Is  bor- 
rowed from  the  statute  of  Iowa — section  894, 
Code  Iowa  1873.  Section  902  of  the  Iowa 
Ck>de  Is  as  follows: 

"No  action  for  the  recorery  of  real  property 
sold  for  the  nonpayment  of  taxes  shall  lie,  un- 
less the  same  be  brought  witUn  five  years  after 
the  treasurer's  deed  is  executed  and  recorded 
as  above  provided." 

In  Slyfleld  v.  Bamum,  71  Iowa,  24S,  82  K. 
W.  270,  these  two  sections  came  before  the 
Supreme  Court  of  that  state  for  construction. 
The  action  was  brought  to  set  aside  tax 
deeds  that  had  been  issued  without  the  serv- 
ice of  the  notice  required  by  section  804. 
The  five-year  period  had  expired  before  the 
commencement  of  the  action.  In  speaking  of 
section  894  the  court  said: 

"Under  that  and  the  following  section  the 
power  of  the  treasurer  in  such  cases  to  execute 
a  deed  is  dependent  on  the  giving  of  the  notice. 
Unless  the  notice  has  been  served  on  the  person 
in  whose  name  the  land  is  taxed,  be  is  not  au- 
thorized to  execute  a  deed.  The  deeds  in  ques- 
tion, then,  were  executed  without  authority. 
They  are  not  absolutely  void,  It  is  true,  for 
they  operated  to  transfer  the  title  to  the  lands 
to  the  grantees.  But  they  did  not  hove  the  ef- 
fect to  terminate  the  right  of  redemption,  and 
the  title  conveyed  by  them  was  subject  to  be  de- 
feated by  the  exercise  of  that  right  (Bowers  v. 
Hallock,  71  Iowa,  :il8,  32  N.  W.  268,  decided  at 
the  present  term) ;  and  as  long  as  a  right  to 
redeem  the  lands  existed  there  is  no  completed 
sale,  and  the  settled  rule  is  that  until  there  is 
a  completed  sale  the  period  of  limitation  pre- 
sented by  the  statute  does  not  begin  to  run  (El- 
dridge  V.  Kuehl,  27  Iowa,  160;  Henderson  v. 
OUver,  28  Iowa,  20;  McCready  v.  Sexton,  29 
Iowa,  886,  4  Am.  Rep.  214)." 

The  above  decision  was  published  in  1887. 
This  was  nearly  three  years  prior  to  the 
adoptl<n  of  chapter  151,  Laws  of  1890,  so 
that,  at  the  time  of  its  adoption  in  this  state, 
the  Legislature  knew  the  construction  that 
had  been  put  upon  It  in  that  state,  and  under 
the  well-recognized  rule  of  statutory  con- 
struction the  adoption  of  the  statute  in  this 
state  was  an  adoption  of  the  construction 
that  had  been  put  upon  it  as  well..  While  we 
agree  with  the  conclusion  reached  by  that 
court,  we  do  not  subscribe  to  all  the  reason- 
ing employed.  A  deed  executed  for  property 
not  taxable,  or  where  the  tax  had  been  paid, 
or  where  the  land  is  not  situated  in  that  tax- 
ing district,  does  not  convey  title;  -neither 
should  a  deed  operate  to  transfer  title  if  it  is 
executed  without  the  notice  having  been 
given. 

The  certificate  of  sale  on  which  the  tax 
deed  in  question  is  based  was  issued  In 
November,  1890,  and  the  rights  of  the  parties 
affected  thereby  are  governed  by  the  law  as  it 
existed  at  that  time.  State  ex  rel.  Waldo  v. 
Fylpaa,  3  S.  D.  686,  54  N.  W.  599.  The  three- 
year  statute  of  limitation  In  force  at  that 
time  is  found  in  section  1640,  Comp.  Laws, 
and  had  been  In  force  since  (or  prior  to)  the 
revision  of  1877  (section  75,  a  28,  Pol.  Code 
1877).    It  reads  as  follows: 

"No  action  shall  be  commenced  by  the  former 
owner  or  owners  of  lands,  or  by  any  person 
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olaiming  under  him  or  them,  to  recover  posaee- 
sion  of  land  which  has  been  sold  and  conveyed 
by  deed  for  nonpayment  of  taxes,  or  to  avoid 
such  deed,  unless  such  action  shall  be  commenc- 
ed within  three  years  after  the  recording  of  such 
deed,  and  not  until  all  taxes,  interest  and  penal- 
ties, costs  and  expenses  shall  be  paid  or  tender- 
ed by  the  parties  commencing  such  action." 

It  is  urged  on  behalf  of  respondent  that 
the  Legislature  has  the  power,  when  provid- 
ing what  notice  shall  be  given,  to  also  pro- 
vide the  effect  of  failure  to  give  such  notice, 
and  that,  therefore,  the  Legislature  has  the 
power  to  say  that  no  person  can  take  advan- 
tage of  a  failure  to  give  such  notice  unless  he 
moves  within  the  time  specified  for  that  pur- 
pose. There  Is  no  doubt  that  the  Legislature 
has  this  power.  Neither  is  there  any  doubt 
that  this  power  has  been  exercised.  But  it 
is  to  chapter  161,  Laws  of  1890,  and  not  to 
section  1640,  that  we  must  look  to  find  what 
the  Legislature  has  declared  shall  be  the  ef- 
fect of  a  failure  to  give  this  notice.  It  Is 
true  that  section  1640  provides,  In  effect,  that 
the  validity  of  a  tax  deed  shall  not  be  assail- 
ed unless  the  action  for  that  purpose  be  com- 
menced within  three  years  after  the  record- 
ing of  the  deed;  but  chapter  151  just  as 
plainly  says  that  a  property  owner's  right  of 
redemption  shall  not  expire  nntU  he  has  been 
served  with  notlde.  To  this  extent  these 
two  provisions  of  law  conflict,  and  when  we 
apply  the  well-recognized  mle  of  statutory 
construction,  that  when  two  statutes  con- 
flict the  older  of  the  two  must  give  way  to 
the  latter,  there  Is  no  question  that  section 
1640  must  give  way  to  chapter  151.  It  la 
true  that  the  provisions  of  section  1640  make 
no  exception  in  cases  where  no  notice  of  ex- 
piration of  the  right  of  redemption  has  been 
given.  But  up  to  1890  no  such  notice  was 
required,  and  therefore  the  question  of  no- 
tice was  in  no  wise  contemplated  by  the  au- 
thors of  the  law.  But  in  1890  the  taw  (chap- 
ter 151,  Laws  1800)  requiring  notice  to  be 
given  to  the  property  owner  before  the  tax 
deed  could  be  executed  was  passed.  The  ef- 
fect of  this  law  was  to  bring  about  a  very 
radical  change  in  the  procedure  leading  up  to 
the  execution  of  a  tax  deed.  It  not  only  re- 
quired the  giving  of  the  notice,  but,  to  make 
it  plain  that  no  landowner  shonld  thereafter 
be  divested  of  title  to  his  land  without  being 
given  an  opportunity  to  redeem,  provided 
that  his  right  of  redemption  should  continue 
until  the  notice  was  given.  The  result  of 
this  was  to  except  from  the  operation  of  sec- 
tion 1640,  Comp.  Laws,  cases  where  a  tax 
deed  has  been  executed  without  the  giving  of 
notice,  although  more  than  three  years  may 
have  elapsed  between  the  execution  of  the 
deed  and  the  commencement  of  the  action; 
for  the  right  to  bring  an  action  to  redeem 
could  not  be  barred  while  the  right  of  re- 
donption  still  existed. 

Again,  If  the  contention  of  respondent  Is 
followed  to  its  logical  conclusion,  it  leads  to 
this  situation:  A  county  treasurer  could,  at 
the  expiration  of  two  years  after  the  delln- 
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Quent  tax  sale,  proceed  without  any  notice  to 
or  knowledge  of  the  landowner  to  issue  tax 
deeds  for  all  the  land  that  had  not  been  re- 
deemed; and  if  by  mischance  such  owners 
are  not  apprised  of  the  fact  that  such  deeds 
had  Issued  for  three  years,  or  for  any  reason, 
fail  to  commence  an  action  to  redeem  within 
that  time,  they  would  be  forever  barred.  Of 
course  such  a  situation  would  not  be  tolerat- 
ed for  a  minute  by  any  one ;  yet  It  is  in  per- 
fect harmony  with  respondent's  position. 

The  case  of  McKlnnon  v.  Fuller,  33  S.  D. 
582,  140  N.  W.  910,  decided  by  this  court 
since  the  former  opinion  in  this  case  was 
handed  down,  is  cited  In  support  of  respond- 
ent's position,  and  is  referred  to  as  a  reafBrm- 
ance  of  Bandow  v.  Wolven,  20  S.  D.  445,  107 
N.  W.  204.  It  la  true  that,  in  McKlnnon  v. 
Fuller,  Bandow  v.  Wolven  is  referred  to  in 
approving  terms ;  but  It  must  be  remembered 
that  Bandow  v.  Wolven  not  only  did  not  pass 
upon  the  question  here  involved,  but,  in  23  S. 
D.  124,  120  N.  W.  881,  expressly  disavowed 
any  intention  of  passing  upon  it  And,  in  the 
preparation  of  the  opinion  In  McKinnon  v. 
Fuller,  the  second  hearing  in  Bandow  v.  Wol- 
ven was  entirely  overlooked.  Just  as  it  was 
overlooked  in  Cornelius  v.  Ferguson,  Sobek 
T.  Bidwell,^  and  Gibson  v.  Smith.  The  ques- 
tion involved  in  that  case  was  whether  or 
not  the  two-year  limitation  contained  in  the 
Scavenger  Act  of  1901  [Laws  1901,  c.  51] 
would  bar  an  action,  commenced  more  than 
two  years  after  the  sale,  wnere  the  notice 
provided  for  in  section  15  of  that  act  had 
not  been  given.  The  conclusion  reached  by 
the  court  is  in  perfect  harmony  with  the  rule 
adopted  in  the  former  opinion  In  this  case. 
So  far  as  the  question  involved  in  this  case 
Is  concerned,  section  18  of  the  Scavenger  Act 
bears  exactly  the  same  relation  to  section  15 
of  that  act  that  section  1640  bears  to  chapter 
161;  yet,  in  McKinnon  v.  Fuller,  the  court 
unanimously  agreed  that  section  18  of  the 
Scavenger  Act  did  not  bar  an  action  to  re- 
deem from  a  scavenger  sale,  brought  more 
than  two  years  after  the  sale,  where  the  no- 
tice had  not  been  given,  and  to  now  adopt  the 
rule  contended  for  by  respondent  would  be  to 
absolutely  overrule  the  decision  in  McKinnon 
V.  FuUer. 

The  case  of  Nind  v.  Myers,  15  N.  D.  400, 
109  N.  W.  335,  8  L.  R.  A,  (N.  S.)  167,  and  oth- 
er cases  from  North  Dakota,  are  cited  by 
respondent  as  authority  for  his  position  in 
this  case.  But  these  cases  grew  out  of  a 
Scavenger  Tax  Law  similar  to  our  chapter 
61,  Laws  of  1001,  and  are  not  in  point 

It  was  contended  by  the  re^ondent  on  the 
argument  that,  under  the  provision  of  sec- 
tion 221.3,  PoL  Ciode,  the  giving  of  the  notice 
cannot  be  questioned  after  the  execution  of 
the  deed.  This  section,  so  far  as  applicable 
to  this  case.  Is  taken  from  section  1639,  Comp. 
Laws,  and  reads  as  follows: 

"Such  deed  shall  be  prima  fade  evidence  of 
the  regularity  of  all  proceedings  from  the  valu- 


ation of  th^  land  by  the  assessor  np  to  the  exe- 
cution of  the  deed. 

It  is  conceded,  bowever,  that  this  section 
does  not  apply  to  tax  deeds  that  are  void  up- 
on their  face,  and  that  it  does  not  cure  Juris- 
dictional defects  In  the  proceedings  lead- 
ing up  to  the  execution  of  the  deed.  In 
this  case  the  deed  is  fair  upon  Its  fiice ;  bat, 
as  we  have  already  seen,  the  giving  of  the 
notice  of  the  expiration  of  the  period  of  re- 
demption is  a  Jurisdictional  act,  and  there- 
fore one  to  which  the  statute  does  not  apply. 

Again,  it  will  be  noted  that  section  1639, 
Comp.  Laws,  makes  the  tax  deed  only  prima 
fade  evidence  of  the  regularity  of  aU  pro- 
ceedings, etc.,  dearly  implying  that  such  evi- 
dence Is  subject  to  rebuttal,  and  may  be  over- 
come by  evidence  showing  that  all  the  statuto- 
ry requirements  have  not  been  complied  with. 
This  interpretation  is  adopted  in  Bandow  v. 
Wolven,  23  S.  D.  124, 120  N.  W.  881.  In  that 
case,  we  said.' 

"By  section  2218,  ReV.  PoL  Code,  this  tax 
deed  regular  on  its  face  was  "prima  facie  evi- 
dence of  the  truth  of  the  facts  therein  stated, 
and  the  regularity  of  all  proceedings  from  the 
valuation  of  the  land  by  the  assessor  up  to  the 
execution  of  the  deed.'  Therefore  such  tax  deed 
was  prima  fade  evidence  that  a  proper  notice 
had  been  given  and  had  been  properly  sen-ed, 
and  there  was  no  burden  on  the  claimant  under 
such  tax  deed  to  make  the  showing  referred  to 
in  such  finding  7;  but  the  burden  was  on  the 
person  attacking  such  deed  to  introduce  evi- 
dence to  show  what  notice,  if  any,  was  given, 
how  same  was  given,  and  racts  to  show  either 
a  defective  notice  or  defective  service.  There 
is  nothing  in  the  findings  to  show  but  what  the 
notice  was  in  every  way  suffident  and  service 
complete." 

This,  we  bdleve.  Is  the  correct  Interpreta- 
tion of  section  2213,  and,  so  far  as  it  applies 
to  the  notice  of  tax  sale,  we  now  reaffirm  the 
same.  But,  in  this  case,  it  is  conceded  that 
the  notice  provided  for  in  chapter  151,  Laws 
1890,  was  not  given.  This  overcame  the 
prima  fade  effect  of  the  deed,  and  section 
2213  has  no  application  to  this  case. 

It  is  claimed  by  respondent  that  property 
owners  have  been  misled  in  regard  to  their 
property  rights  by  what  Is  said  in  Bandow  t. 
Wolven,  20  S.  D.  445,  107  N.  W.  204,  and  the 
other  cases  referred  to  by  blm.  If  such  is 
the  case,  it  is  because  they  have  failed  to 
carefully  examine  what  i&'  said  In  those  cases, 
and  especially  in  Bandow  v.  Wolven,  23  S.  D. 
124, 120  N.  W.  881.  But,  whatever  may  have 
been  the  effect  of  these  cases  on  property 
rights  that  have  been  acquired  since  those 
decisions  were  published,  they  in  no  wise  af- 
fected or  misled  respondent,  because  what- 
ever rights  he  may  have  were  acquired  and 
this  action  was  commenced  long  before  any 
of  these  decisions  were  rendered. 

Respondent  has  no  right  to  complain  be- 
cause of  the  situation  in  which  he  now  flnds 
himself.  When  he  acquired  his  Interest  in 
the  premises,  the  record  in  the  tax  proceed- 
ings that  resulted  In  the  issuance  of  the  tax 
deed  under  which  be  daims  title  failed  to 
show,  that  the  notice  of  expiration  of  the 
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right  of  redonptlon  bad  been  given,  tlioagh 
tbe  law,  which  said  that  the  right  of  redemp- 
tion bfaoold  not  expire  until  the  notice  was 
given  and  proper  proof  thereof  filed,  was 
staring  liim  in  the  face.  He  was  advised  by 
these  circumstances  of  the  weakness  of  bis 
title,  and  that  he  relied  upon  tlie  statute  of 
limitations  for  protection  of  liis  interests  rath- 
er than  upon  the  soundness  of  Ills  title  is 
apparent  from  his  subsequent  conduct  in 
bringing  this  action.  But,  from  the  fact  that 
he  waited  until  the  expiration  of  ten  years 
after  the  recording  of  the  tax  deed  and  then 
immediately  commenced  his  suit,  it  is  appar- 
ent tliat  it  was  the  ten-year  limitation  found 
in  sections  64  and  56,  Code  Civ.  Proc.  (chap- 
ter 24,  Laws  1891)  and  not  the  three-year  lim- 
itation found  in  section  1040,  Comp.  Laws, 
upon  which  he  relied. 

Having  failed  to  bring  himself  within  the 
provlslous  of  the  ten-year  statute,  and  it  ap- 
pearing that  the  right  of  redemption  by  the 
former  owners  has  never  been  extinguished, 
the  Judgment  of  the  trial  court  is  reversed, 
and  our  former  opinion  is  adhered  to. 

WHITING,  J.  (dissenting.  I  am  unable  to 
concur  in  the  majority  opinion.  Believing 
that  the  reasoning  therein  is  unsound  in 
principle  and  wholly  unsupported  by  any  au- 
thority, and  that  the  position  taken  is  one 
from  which  this  court  will  be  driven  to  re- 
cede, I  feel  it  proper  to  state  somewtiat  fully 
the  reasons  for  my  dissent 

In  a  long  line  of  opinions,  commencing 
with  that  in  the  case  of  Bandow  v.  Wolven, 
20  8.  D.  445,  107  N.  W.  204,  this  court  has 
declared  (what  certainly  has  become  the  es- 
tablished law  of  this  state)  that  section 
2214,  P.  C,  should  be  held  to  apply  in  all 
cases  except  where  to  so  bold  would  cause 
the  owner  of  real  property  to  be  deprived  of 
such  property  without  due  process  of  law, 
and  that  under  such  section  mere  lapse  of 
the  time  therein  named  wUl  cure  a  failure  to 
do  any  act  the  doing  of  which  might  have 
been  dispensed  with  by  the  Legislature.  In 
several  opinions  this  court  has  declared  what 
limitations  should  be  placed  upon  the  ap- 
plication of  said  section  2214,  in  order  to 
conform  to  the  rules  thus  announced  in 
Bandow  v.  Wolven,  and  has  refused  to  apply 
tbe  provisions  of  such  sections:  (1)  Where 
the  land  was  outside  the  taxing  district 
wherein  the  taxing  power  had  attempted  to 
assess  same ;  (2)  where  the  land  bad  not  been 
assessed  for  taxes;  (3)  where  the  land  was 
exempt  from  taxation;  (4)  where  the  taxes 
had  been  paid  before  tax  sale;  (5)  where  the 
land  bad  been  redeemed  from  tax  sale  be- 
fore tax  deed  issued.    Cornelius  v.  Ferguson, 

23  S.  D.  187,  121  N.  W.  91;  Gibson  v.  Smith, 

24  S.  D.  514,  124  N.  W.  733. 

In  tbe  case  of  Sobek  v.  Bidwell,  24  S.  D. 
469,  124  N.  W.  431,  decided  by  this  court  on 
tbe  same  day  as  was  the  ease  of  Gibson  v. 
Smith,  supra,  there  was  assigned  tbe  lusuffl- 
dency  of  the  evidence  to  support  a  finding 


that  proper  notice  of  expiration  of  time  to 
redeem  from  tax  sale  had  been  given.  Tbe 
deed  in  that  case  Was  valid  on  its  face,  and 
being  under  our  statute  (section  2213,  P.  C.) 
prima  facie  evidence  of  all  facts  therein  re- 
cited (Bandow  v.  Wolven,  23  S.  D,  134,  120 
N.  W.  881)  we  might,  even  if  there  had  l>een 
no  other  evidence  touching  the  notice  and 
service  thereof,  have  held  tliat  sqch  deed  was 
sufficient  to  support  the  finding.  Instead  of 
basing  our  decision  on  tbe  probative  force  of 
such  deed,  we  saw  fit  to  hold  that,  inasmuch 
as  the  tax  deed  was  valid  on  its  face  and 
had  been  of  record  more  than  three  years, 
a  finding  as  to  the  giving  of  the  notice  was 
immaterial.  This  was  the  first  time  that  this 
court  was  ever  directly  called  upon  to  con- 
sider the  question  of  the  application  of  said 
section  2214  to  a  deed  Issued  without  proper 
notice  of  the  expiration  of  time  to  redeem 
from  the  sale,  and  we  held  that  we  would  not 
limit  tbe  application  of  such  section  further 
than  we  had  in  Cornelius  v.  Ferguson  and 
Gibson  V.  Smith,  supra.  Such  was  the  law 
of  this  state  wtien  the  present  appeal  was 
taken,  and,  if  our  former  <H>inion  herein  shall 
stand  unchanged,  we  have  reversed  our  hold- 
ing in  Sobek  v.  Bidwell,  supra,  and  we  have 
also  abandoned  tbe  fundamental  principles 
upon  which  the  former  opinions  of  this  court 
were  based,  unless  the  majority  of  this  court 
are  correct  in  holding  that  to  apply  section 
2214  to  the  facts  of  this  case  would  result 
in  taking  appellants'  property  without  due 
process  of  law.  It  will  be  notioad  that  tbe 
majority  concede  that  tbe  legislative  power 
of  this  state  might  dispense  with  the  giving 
of  notice  of  expiration  of  period  of  redemp- 
tion. 

Section  2214,  supra,  does  not,  In  its  terms, 
recognize  any  of  those  limitations  upon  Its 
application  that  have  been  placed  thereon  by 
the  rulings  of  this  court,  and  its  application 
should  certainly  not  be  restricted,  and  tbe 
will  of  the  lawmakers  thwarted,  except 
where  such  restriction  is  necessary  In  order 
to  prevent  the  taking  of  property  without  due 
process  of  law.  A  statute  of  limitations  pre- 
scribing a  reasonable  time  after  which  one 
claiming  to  be  the  owner  of  property  is 
denied  the  right  to  bring  an  action  to  re- 
cover possession  of  said  property  held  under 
an  apparent  superior  title,  or  to  quiet  his 
title  as  against  such  apparent  superior  title, 
cannot  be  held  to  deprive  such  claimant  of 
his  property  without  due  process  of  law,  if 
during  such  period  of  limitation  the  claim- 
ant has  reasonable  notice,  either  direct  or 
constructive,  of  such  claimed  superior  title. 
To  hold  otherwise  would  t)e  to  say  that  all 
statutes  of  limitations  are  invalid  because 
their  effect  is  to  deprive  parties  of  their 
property  rights  without  due  process  of  law. 
When  a  tax  deed  is  valid  on  its  face,  the 
record  thereof  not  only  gives  notice  of  Its 
grantee's  claimed  title,  but  gives  notice  that 
such  grantee  is  in  constructive  possession  of 
the  property  therein  described,  if  such  prop- 
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erty  1b  not  In  fbe  actual  adveise  possession 
of  some  other  party.  Why,  then,  should  not 
the  statute  operate  as  a  bar  in  all  cases 
where  the  deed  is  ralld  on  its  face?  In 
some  states  there  are  statutes  of  limitations, 
similar  to  our  section  2214,  which  speclflcally 
provide  that,  where  a  tax  deed  is  sought  to 
be  attacked  on  one  or  more  of  the  grounds 
mentioned  In  the  five  exceptions  noted  above, 
the  action  must  be  brought  within  a  certain 
short  period  therein  fixed.  Why,  then,  has 
this  and  other  courts  held  that  a  statute 
such  as  ours  must  be  construed  as  not  apply- 
ing In  any  one  of  these  five  exceptional 
.cases? 

The  fundamental  reason  Is  to  be  found  In 
the  following:  If  the  land  does  not  He  In  the 
taxing  district  wherein  an  attempt  to  tax 
It  is  made,  or  If  the  land  Is  exempt  from  tax- 
ation, the  taxing  power  of  the  state  can  ac- 
quire no  power  or .  Jurisdiction  to  Impose  a 
tax  upon  the  land,  and  therefore  can  acquire 
no  Jurisdiction  over  the  land;  if  there  has 
been  no  assessment,  the  taxing  power  has 
never  attempted  to  acquire  Jurisdiction  over 
the  land,  and  hence  there  is  absolutely  noth- 
ing upon  which  further  tax  proceedings  can 
rest;  if  taxes  assessed  are  paid  before  tax 
sale,  or  the  land  redeemed  after  tax  sale,  all 
the  Jurisdiction  of  the  taxing  power  over  the 
land  terminates,  and  there  Is  nothing  upon 
which  further  proceedings,  be  they  otherwise 
perfectly  regular,  could  rest.  Without  Jurls- 
-dlctlon  of  the  property,  any  action  by  the 
taxing  power,  such  as  the  giving  of  a  tax 
deed,  la  an  absolute  nullity.  The  recording 
of  such  a  deed  Is  of  no  more  effect  as  a 
bar  to  an  owner's  rights  In  his  land  than 
would  be  the  recording  of  a  deed,  executed 
by  A.  and  purporting  to  convey  B.'s  land,  as 
a  bar  to  B.'s  rights  therein.  The  llmltaticHi 
atatute  applies  wherever  the  taxing  power 
has  acquired  Jurisdiction  over  the  land,  and 
such  Jurisdiction  has  not  been  terminated; 
and  this  regardless  of  how  Irregular  may 
have  been  the  exercise  of  such  power. 

A  moment's  reflection  discloses  that  there 
are  only  two  ways  by  which  the  Jurisdiction 
of  the  taxing  power  over  a  particular  piece 
of  property,  when  such  Jurisdiction  has  once 
been  acquired,  can  ever  be  terminated:  (1) 
By  payment  of  the  tax  either  before  or  after 
sale — which  terminates  the  tax  Uen;  (2)  by 
the  merging  of  the  tax  Uen  into  a  tax  tit- 
tle. Any  irregularity  in  the  performance  of, 
or  any  omission  to  take,  any  step  which  the 
statute  requires  to  be  taken  after  aasessmeht, 
while  it  may  be  of  a  nature  to  render  void- 
able everything  that  depends  thereon  for  Its 
validity,  and  though  it  may  render  necessary 
the  doing  over  of  those  things  that  have  been 
Improperly  performed,  never  releases  the 
land  from  the  Jurisdiction  of  the  taxing  ix>w- 
er.  Whenever  there  is  lacking  this  funda- 
mental requisite  to  all  valid  taxation — ^Juris- 
diction of  the  taxing  power  over  the  particu- 
lar land — the  landowner  has  a  right  to  rest 
in  absolute  security,  confident  that<  no  at- 


tempt will  be  made  to  enforce  a  tax  against 
such  land ;  but,  whenever  the  taxing  power 
has  acquired  and  holds  Jurisdiction  over  bis 
land,  the  landowner  la  put  upon  his  notice, 
and  should  at  all  times  be  upon  hU  guard. 
He  knows  that  In  some  form  or  other  in  the 
ordinary  course  of  events,  either  through  reg- 
ular or  irregular  proceedings,  his  land  will 
appear  upon  the  tax  list  and  will  eventaally 
go  to  tax  sale  and  deed.  There  is  thus  a 
clear  distinction  between  the  two  classes  of 
cases,  and  one  which  fully  Justifies  the 
courts  in  holding  that  a  statute  worded  as  is 
our  section  2214  should  not  apply  where  the 
fundamental  requisite  of  Jurisdiction  in  the 
taxing  officers  is  wanting,  but  that  it  should 
apply  when,  in  its  Inception,  the  tax  proceed- 
ing was  valid,  thus  giving  the  landowner  no- 
tice and  putting  him  upon  guard  to  protect 
his  land  against  the  enforcement  of  such  tax- 
es. Certainly  one  thus  placed,  who  neglects 
to  take  any  steps  to  correct  or  challenge  ir- 
regularity In  the  tax  proceedings  tor  a  period 
of  at  least  3^  years — the  time  necessarily 
elapsing  between  assessment  and  tax  deed — 
and  who  then,  after  receiving  at  least  con- 
structive notice  of  the  Issuance  of  a  tax 
deed  valid  on  its  face,  evidencing  the  regular- 
ity of  all  proceedings  prior  to  Its  execution, 
and  which  purports  to  be  a  conveyance  by 
the  state  of  the  fee  title  to  his  land,  falls  for 
another  3  years  to  pay  his  taxes  or  to  ques- 
tion the  validity  of  the  tax  deed,  cannot  be 
heard  to  say  that  he  has  been  deprived  of 
his  property  without  due  process  of  law. 

In  New  York,  with  statutory  provisions  re- 
quiring the  giving  of  notice  of  expiration  of 
period  of  redemption,  and  giving  to  the  for- 
mer owner  the  right  to  redeem  until  the  peri- 
od named  in  such  notice  expires,  and  with  a 
statute  held  by  the  courts  of  that  state  to  be 
a  statute  of  limitations,  there  arose,  in  the 
case  of  Meigs  v.  Roberts,  102  N.  Y.  371,  B6 
N.  E.  838,  76  Am.  St  Rep.  322,  the  very 
question  now  before  us.  That  court  used  in 
part  the  following  language,  which  will  be 
found  quoted  as  authority  by  the  Supreme 
Court  of  the  United  States  in  Saranac  Land 
&  Timber  Co.  v.  Roberts,  177  U.  S.  318,  20 
Sup.  Ct  642,  44  L.  Ed.  786: 

"The  learned  Appellate  Vivision  held  that 
the  failure  to  publish  a  proper  redemption 
notice  was  jnrisaictional  as  to  the  conveyance 
of  1884,  and  hence  not  cured  by  chapter  448 
of  the  Laws  of  1885,  and  cited  Easign  v. 
Barse,  107  N.  Y.  329,  14  N.  E.  400.  15  N.  E. 
401,  and  Joslyn  v.  RockweU,  128  N.  Y.  834,  28 
N.  E.  604,  as  autborities  for  that  piopoaiaoD. 
We  think  the  learned  court  took  too  narrow  a 
view  of  the  statute  of  1885.  ,  This  statute, 
though  in  some  aspects  a  curative  law,  is  pri- 
marily and  essentially  much  more ;  it  is  a  stat- 
ute of  limitation.  It  was  distinctly  held  to  be 
such  in  two  decisions  of  this  court  (People  v. 
Turner,  117  N.  Y.  227,  22  N.  E.  1022  [15  Am. 
St.  Rep.  498];  People  v.  Turner,  145  N.  Y. 
459,  40  N.  E.  400),  and  by  the  Supreme  Court 
of  the  United  States  (Turner  v.  New  York,  168 
U.  S.  90,  18  Sup.  Ct.  38,  42  li.  Ed.  392).  A 
curative  act  in  the  ordinary  sense  of  that  term 
is  a  retrospectire  law.  acting  on  past  cases  and 
existing  rights.  The  power  of  the  I>eRislatiir« 
to  enact  such  laws  iS'  therefore  confined  within 
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comparatlyely  narrow  Umita,  and  they  are  usn- 
ally  passed  to  ralidate  irregularities  in  legal 
proceedings,  or  to  give  effect  to  contracts  be- 
tween parties  which  might  otherwise  fall  for 
failure  to  comply  with  technical  legal  require- 
ments. Cooler,  Const  lim.  p.  454.  »  *  • 
But  there  may  be  in  legal  proceedings  defects 
which  are  not  mere  informalities  or  irregulari- 
ties, bnt  so  vital  in  their  character  as  to  be 
beyond  the  help  of  retrospective  legislation; 
snch  defects  are  called  jurisdictional.  This 
principle  does  not  apply  to  a  statute  of  limita- 
tions, for  such  a  statute  will  bar  any  right, 
however  high  the  source  from  which  it  may  be 
deduced,  provided  that  a  reasonable  time  is  giv- 
en a  party  to  enforce  his  right  Terry  v.  An- 
derson, 95  U.  S.  623.  24  L.  Ed.  365;  People  v. 
Turner,  145  N.  Y.  451,  40  N.  E.  400." 

See,  also,  Lefflogwell  v.  Warren,  2  Black, 
689,  IT  li.  Bd.  261. 

The  Supreme  Court  of  our  sister  state  in 
Kind  T.  Myers,  16  N.  D.  400,  109  N.  W.  335, 
8  li.  B.  A.  (N.  S.)  157,  in  a  remarkably  able  | 
opinion,  has  clearly  distinguished  between  In- 
curable Jurisdictional  matters  and  those  mat- 
ters which  are  Jurisdictional  only  In  the 
■ense  that  the  Legislature  has  declared  that 
the  regularity  of  future  proceedings  depends 
thereon,  and  has  pointed  out  why  statutes  of 
limitation,  such  as  our  sectltm  2214,  have  xm> 
application  where  the  Jurisdictional  defects 
are  Incurable  In  th^Ur  nature,  but  have  full 
ai^Ucatlon  where  the  defect  or  omission  Is 
In  a  failure  to  do  something  which  the  legis- 
lative power  could  have  waived. 

The  giving  of  the  notice  is  a  mere  statutory 
requirement,  one  that  formerly  did  not  exist 
in  this  state,  and  one  which  the  Legislature 
has  complete  control  over.  It  certainly  was 
within  the  power  of  the  Legislature,  when 
providing  that  a  notice  be  given,  to  provide 
the  effect  of  failure  to  give  such  notice; 
therefore  the  Legislature  had  the  power  to 
say  that  no  person  could  take  advantage  of 
such  failure  to  give  notice,  unless  he  moved 
within  a  certain  fixed  period.  It  vrill  not  do 
to  say  that  section  2212  should  be  held  as 
controlling  over  section  2214  because  enacted 
later.  These  sections  were  re-enacted  togeth- 
er as  a  part  of  the  Revised  Code  of  1903. 
Under  numerous  holdings  of  this  court,  these 
sections  then.  If  not  before,  were  placed  up- 
on a  parity.  It  was  some  eight  years  later 
that,  at  appellants'  request,  the  trial  court 
vacated  a  default  decree  herein  and  allowed 
appellants  to  answer. 

Since  the  handing  down  of  our  former 
opinion,  this  court  virtually  reaffirmed  its 
opinion  in  Sobek  v.  Bid  well,  supra,  when,  in 
McKinnon  v.  FuUer,  83  S.  D.  583,  146  N.  W.' 
910,  we  held: 

■That  the  bar  of  the  statute  (section  2214, 
P.  C.)  covers  every  act  required  on  part  of  tar- 
ing officers  and  of  the  holder  of  the  certificate 
which  precedes  the  execution  of  the  tarn  deed." 

A  most  cursory  reading  of  the  opinion  In 
McKinnon  t.  Fuller  will  prove  that  my  col- 
leagues are  in  error  In  holding  such  opinion 
in  harmony  with  their  opinion  herein.  It 
was  clearly  poioted  out  therein  that  the  only 
reason  why  the  statute  of  limitations  did  not 
apply  to  the  facts  of  that  case  was  because. 


under  the  express  provlsloDS  of  the  law,  the 
filing  of  proof  of  service  of  notice  of  expira- 
tion of  period  of  redemption  was  a  prerequi- 
site to  title  passing  under  a  scavenger  tax 
sale  certificate,  and  that  until  title  had  ap- 
parently passed  the  peAod  of  limitation  did 
not  start  to  run. 

There  is  another  reason  why  the  Judgment 
of  the  trial  court  should  be  affirmed,  and  one 
in  no  manner  Involving  the  application  of 
section  2214  to  the  facts  of  this  case.  My  col- 
leagues have  called  attention  to  the  fact  that 
section  2212,  P.  C,  being  chapter  151,  Laws 
1890,  was  borrowed  from  the  Code  of  Iowa, 
and  that,  "under  the  well-recognized  rule  of 
statutory  construction,  the  adoption  of  the 
statute  In  this  state  was  an  adoption  of  the 
construction  that  had  been  put  upon  it"  by 
the  courts  of  Iowa.  The  Supreme  Court  of 
Iowa  in  Bowers  v.  Hallock,  71  Iowa,  218,  32 
N.  W.  268,  and  Slyfleld  v.  Barnum,  71  Iowa, 
24S,  32  N.  W.  270  (both  decided  before  the 
year  1890),  and  in  decisions  since  then,  has 
always  held  that  a  tax  deed  given  without 
notice  was  not  void,  but  passed  the  legal  ti- 
tle, leaving  with  the  former  owner  the  equi- 
table right  of  redemption.  ■  The  Iowa  court 
has  thus  at  all  times  recognized  that  a  fail- 
ure to  give  notice  of  the  expiration  of  period 
of  redemption  did  not  oust  the  taxing  power 
of  Jurisdiction  of  the  property,  and  therefore 
of  the  power  to  convey  title  to  the  same,  but 
such  court  has  merely  held  that  the  right  to 
redeem  from  such  sale  was  not  cut  off  by  the 
giving  of  such  deed.  The  Iowa  court  has 
held  that  this  right  to  redeem  was  a  right 
which  appellants  could  enforce  by  proper 
equitable  action.  Slyfleld  v.  Barnum,  supra; 
Slyfleld  V.  Healey  (C.  C.)  82  Fed.  2.  If  sec- 
tion 2212  was  adopted  from  Iowa  (and  a  com- 
parison of  such  sectloD  with  section  894, 
Code  Iowa  1873,  would  seem  to  prove  such 
adoption),  and  U,  by  adopting  such  section, 
we  adopted  the  construction  placed  thereon 
by  the  courts  of  that  state,  then  we  adopted 
the  rule  that  a  deed  given  without  the  notice 
provided  by  such  section  is  not  void,  but  op- 
erates to  transfer  title  to  the  grantee,  sub- 
ject to  be  defeated  by  the  exercise  of  the 
right  of  redemption.  My  colleagues  should  not 
blow  hot  and  cold — hold  that  we  have  adopt- 
ed the  construction  placed  upon  this  section 
by  the  Iowa  court,  and  in  the  next  breath  re- 
ject the  reasons  given  by  such  court  for  its 
holding.  Under  the  holdings  of  the  Iowa 
courts,  appellants'  legal  title  has  gone.  They 
would  have  no  defense  in  a  common-law  ac- 
tion of  ejectment  Their  only  remedy  was 
an  action  brought  seeking  a  decree  allowing 
redemption;  or,  when  respondent  sued  to 
quiet  title,  a  right  to  Interpose  a  counter- 
claim recognizing  the  legal  title  of  respond- 
ent, but  seeking  equitable  relief  by  way  of 
redemption.  Coulter  v.  Stafllord  (0.  C.)  48 
Fed.  266.  They  have  not  sought  any  such 
equitable  relief,  but  have  relied  solely  on  the 
claimed  superiority  of  their  legal  title,  when, 
even  under  the  Iowa  decisions,  such  legal  tl- 
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Ue  has  passed  from  tbeiu.  Moreover,  tbeir 
right  to  equitable  relief  has  long  slnoe  been 
barred  by  necUon  66,  O.  C.  P. 

It  Is  well  to  bear  in  mind  the  undisputed 
facts.  Oustave  Lehmann,  then  the  fee  owner 
of  this  land,  died  In  1890,  leaving  appellants 
his  only  heirs.  This  land  was  sold  in  1890 
for  the  1889  taxes  thereon.  The  holder  of 
the  tax  sale  certificate  gave  notice,  in  1S92, 
that  the  period  of  redemption  would  expire 
and  tax  deed  issue;  but  this  notice  was  ad- 
dressed to  Gustavo  Lehmann,  then  deceased. 
Proof  of  service  of  such  notice  was  filed  in 
the  treasurer's  office,  and  no  claim  is  made 
but  that  there  is  sufficient  evidence  to  sup- 
port a  finding  that  the  purported  service  was 
such  as  would  have  been  valid  if  Gustave  Leh- 
mann had  then  been  living.  The  treasurer 
was  apparently  justified  in  executing  the 
tax  deed,  whldi  was  executed  and  recorded 
in  September,  1893.  The  holders  of  such  tax 
title  either  paid  the  taxes  on  said  land  or  re- 
deemed such  land  from  tax  sales  for  all  the 
years  subsequent  to  1889  down  to  and  In- 
cluding the  tax  for  1898.  Bespondent,  after 
he  acquired  the  tax  title,  was  in  possession 
of  and  paid  the  taxes  on  said  land  during 
each  and  every  year  from  1809  down  to  and 
Including  the  year  1900;  all  such  possession 
and  payments  antedating  appellants'  appear- 
ance in  this  action.  This  action  was  com- 
menced In  October,  1903,  and  Judgment  by 
default  was  taken  by  respondent  Upon  ap- 
plication of  appellants,  such  Judgment  was 
vacated  and  they  were  permitted  to  defend 
in  June,  1911.  The  appellant  Alma  Lehmazm 
reached  her  majority  in  July,  1907. 

From  the  above  facts  it  clearly  appears 
that,  at  the  time  the  default  was  opened  and 
appellants  allowed  to  defend,  respondent, 
even  though  his  tax  deed  had  been  absolutely 
void,  had  acquired,  under  section  54,  C.  C.  P., 
through  possession  and  payment  of  taxes,  a 
perfect  title  to  an  undivided  one-half  of  the 
land  as  against  Wllhelmlna  Ehrler.  He 
would  also  have  acquired  such  a  title  as 
against  Alma  Lehmann,  If  it  were  not  for  sec- 
tion 56,  C.  O.  P.,  which  gave  to  her  a  right 
of  action  to  recover  possession,  as  against 
one  claiming  under  section  54,  until  she  ar- 
rived at  the  age  of  24  years.  But  respondent 
not  only  claimed  title  under  section  54,  but 
he  held  the  legal  title  by  virtue  of  his  tax 
deed,  and  this  regardless  of  possession  and 
payment  of  taxes.  The  right  of  appellants  to 
bring  an  action  to  redeem  from  the  tax  sale 


expired — as  to  one  aiq^llant,  under  section. 
66,  C.  0.  P.,  before  respondent  brought  his 
action;  as  to  the  other  appellant,  under  sec- 
tion 66,  supra,  as  modified  by  section  70,  G. 
O.  P.,  In  July,  1908,  or  some  three  years  be- 
fore she  was  allowed  to  answer  herein.  Ap- 
pellants' right  to  equitable  relief  by  way  of 
counterclaim  depends  upon  whether  such 
right  existed  at  the  time  the  counterclaim 
was  Interposed,  and  not  whether  It  existed, 
at  the  time  the  action  was  brought — they 
must  have  had  a  subsisting  cause  of  action 
upon  which  they  could  at  that  very  time 
have  maintained  an  Independent  action.  Ap- 
pellants, evidently  recognizing  that,  even  un- 
der the  Iowa  decisions,  they  were  barred  of 
their  right  to  redeem  by  the  statutes  of  limi- 
tation, did  not  seek  such  equitable  relief,  but 
relied  solely  upon  their  claim  that  plaintifTs 
tax  title  was  void — a  position  absolutely  un- 
supported by  any  authority. 

My  colleagues  have  taken  occasion  to  point 
out  why  respondent  has  no  cause  to  complain 
of  the  conclusion  reached  by  them,  niey 
state  that  the  records  In  the  tax  proceedings 
advised  him  of  the  lack  of  proper  notice  of 
taking  out  of  deed.  Such  Is  not  the  fact 
The  records  in  the  treasurer's  office  absolute- 
ly failed  to  show  any  defect  in  the  notice  or 
service  thereof.  Respondent  had  every  rea- 
son to  suppose  his  title  good.  From  the  date 
of  the  tax  sale  the  former  owners  had  failed 
to  i>ay  any  taxes;  the  taxes  had  been  paid 
or  redeemed  by  his  grantors ;  he  took  actual 
possession  of  the  land  and  paid  taxes  for 
several  years  before  he  brought  this  action; 
he  remained  in  possession  and  paid  taxes 
until  20  years  had  elapsed,  during  which  the 
former  owner  and  those  claiming  under  him 
had  never  paid  any  taxes  or  made  any  claim 
to  the  land — in  fact,  until  he  had  acquired 
an  additional  title,  as  against  one  appellant 
through  possession  and  payment  of  taxes, 
and  until  both  appellants  had  become  barred 
of  any  right  of  redemption  from  the  tax  ti- 
tle which  he  held.  Then,  when  his  rights 
had  become  absolute,  and  appellants  had 
even  lost  the  equitable  right  to  redeem,  they 
seek  to  attack  the  validity  of  his  title.  A 
more  unjust  and  Inequitable  decision  than 
that  of  the  majority  of  this  court  could  hard- 
ly be  Ima^ned.  It  can  but  tend  to  destroy 
confidence  in  the  stability  of  titles  to  real 
property  in  this  state. 

McCOT,  P.  J.,  concurs  In  the  views  ex- 
pressed by  WHITING,  J. 
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BITTMl  T.  WOODWABD. 

(Suprone  Oonrt  of  North  Dakota.     June  14, 
1915.) 

(BvUahnt  hy  the  Oonrt.) 
Appkai.  awd  Bbbob  ^=1067— B?vidence  €=> 

116— Mastgb  and  ^bVant  «=»80— VVaoes— 

HABIILESa  Ebbob. 

Evidence  examined,  and  held  sufficient  to 
support  the  verdict,  and  errors  assigned  on  ad- 
mission of  evidence  and  instructions  held  not 
well  taken. 

[Eld.  Note.— For  other  oases,  see  Appeal  and 
Error,  Oent  Dig.  {  4229;  Dec.  Dig.  «=>1067; 
Evidence,  Cent  Dig.  §|  134,  135;  Dec.  Dig. 
«=>116:  Master  and  Servant,  Cent.  Dig.  U 
107-127;    Doc  Dig.  9=>aO.} 

Appeal  ft-om  Wells  County  Court  of  In- 
creased Jurisdiction;  Jansonius,  Judge. 

Action  by  George  Kittle  against  Plinn  H. 
Woodward.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendant appeals.    Affirmed. 

T.  F.  McCue,  of  Carrington,  for  appellant. 
J.  Youngblood,  of  Fesseuden,  for  respondent. 

GOSS,  J.  Recovery  is  sought  for  a  balance 
of  wages  claimed  under  an  express  contract, 
^'umerous  counterclaims  are  interposed.  One 
is  for  damages  arising  from  plaintlfTs  quit- 
ting before  expiration  of  tbe  alleged  employ- 
ment period.  Plaintiff  claims  an  employment 
by  the  month,  and  denies  prematurely  ter- 
minating it  Defendant  admits  a  liability  for 
$C0,  which  he  tendered  before  suit,  and  which 
was  refused.  Judgment  was  asked  for 
194.95,  and  the  verdict  returned  was  for 
$86.45.  The  appeal  Is  from  both  the  Judg- 
ment and  the  order  denying  a  new  triaL 

Error  is  assigned  on  the  claim  that  the 
evidence  is  insufficient  to  support  recovery,  In 
that  It  preponderates  in  support  of  defend- 
ant's case.  Appellant's  brief,  however,  ad- 
mits that  the  evidence  presented  a  square 
conflict  upon  an  issue  of  fact  to  the  Jury, 
which  found  against  lilm  by  their  verdict 
The  testimony  shows  the  issue  to  be  one  of 
credibility.  It  is  elementary  that  the  verdict, 
with  substantial  support  in  tbe  testimony,  is 
conclusive  on  Issues  of  fact  presented. 

He  next  urges  error  In  allowing  respond- 
ent's attorney  to  explain  bow  an  exhibit,  a 
farm  laborer's  lien  statement,  received  In 
evidence  on  defendant's  offer,  contained  er- 
roneous dates  and  a  less  term  of  employment 
than  plaintiff's  testimony  on  trial  tended  to 
establish.  The  evidence  objected  to  tended 
to  show  tbat  plaintiff  could  not  read  or  write 
English,  and  that  the  dates  mentioned  in 
the  statement  were  discovered  to  be  erro- 
neous, caused  through  the  mistake  of  bis 
attorney  preparing  it,  and  that  defendant 
was  so  Informed.  The  evidence  was  admis- 
sible. 

Error  Is  assigned  upon  the  court's  refusal 
to  strike  certain  testimony  as  to  plaintlfTs 
furnishing  board  to  defendant's  hired  men, 
"for  the  reason  that  the  complaint  pleads  an 


agreed  contract  price,  and  the  evidence  shows 
that  the  price  charged  is  a  price  fixed  by 
plaintiff  and  his  wife."  The  wife  testified  to 
telling  defendant,  before  furnishing  the 
board,  that  25  cents  a  meal  would  be  charg- 
ed, and  that  defendant  "thought  it  was 
high";  but  the  board  was  taken  thereafter. 
This  is  sufficient  to  establish  an  express  con- 
tract But  it  also  appears  that  plaintiff's 
pleadings  do  not  put  this  matter  in  issue. 

Defendant  puts  in  a  counterclaim  for  the 
difference  between  16%  cents  per  meal, 
claimed  by  him  to  have  been  its  reasonable 
worth,  Instead  of  25  cents  per  meal  collected, 
and  attempts  to  recover  that  difference  on 
134  meals,  or  $11.17.  Under  the  Issues  under 
the  pleadings,  the  burden  is  upon  him,  and 
not  upon  the  plaintiff,  to  make  said  proof. 
The  ruling  was  correct 

What  is  said  under  this  assignment  also 
disposes  of  another,  based  upon  refusal  to 
instruct,  as  requested: 

"That,  the  plaintiff  having  alleged  in  his  com- 
plaint an  agreed  price  for  boarding,  he  is  re- 
quired to  prove  such  contract  and  cannot  recov- 
er for  25  cents  per  meal,  as  there  is  no  evidence 
to  show  the  reasonable  value  of  the  board  so 
furnished,  and  plaintiff  cannot  recover  any  sum 
under  the  evidence  for  the  board  he  claims  to 
have  furnished." 

Plaintiff  does  not  seek  a  recovery  for 
board.    The  instruction  was  properly  refused. 

Another  assignment  is  based  upon  a  correc- 
tion in  the  written  instructions,  made  by 
drawing  a  pen  through  the  following  portion 
thereof: 

"In  this  case  you  must  in  any  event  find  for 
the  plointiff.  The  amount  you  find  cannot  ex- 
ceed $04.95,  and  cannot  be  less  than  $60." 

The  instruction  obliterated  would  have 
been  proper  to  have  given  the  Jury.  They 
were  instructed  practically  to  the  same  effect 
elsewhere.  One  paragraph  of  defendant's  an- 
swer pleads  a  tender  and  deposit  of  $G0,  and 
that  the  deposit  has  been  kept  good,  and  6y 
reply  plaintiff  admits  it  This  prevented  al- 
lowance of  interest,  had  the  Jury  returned  a 
verdict  that  only  $60  was  due  at  the  termina'- 
tlon  of  the  employment ;  and  in  addition  the 
costs  of  suit  would  be  thrown  by  operation  of 
law  upon  the  plaintiff,  had  the  verdict  been 
but  $00.  Manifestly  there  could  be  no  pos- 
sible error  In  giving  the  instruction.  Its 
omission  was  not  error  against  defendant. 

Taken  as  a  whole,  the  instructions  are 
clear,  accurate,  and  sufficient  All  other  er- 
rors specified  are  abandoned  by  no  argument 
of  them  in  the  brief. 

Judgment  is  ordered  affirmed. 


HOLMES  V.  PBAUN  et  aL     (No.  19325  [501.) 

(Supreme  Court  of  Minnesota.    July  30,  1815.) 

(Svtlabus  hy  the  Court.) 

CouBTS  ^=3489 — JuBisDicTioN— Indians— Al- 
lotments—Descent  AND  DrSTBIBtJTION. 
The  probate  courts  of  this  state  have  no  jn- 
risdiction  to  determine  heirship  and  descent  of 
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land  allotted  to  a  Chippewa  Indian  upon  the 
White  Earth  reservation,  nnder  the  acts  of  Con- 
gress of  February  8,  1887  (24  Stat.  388,  c.  119) 
and  January  14,  1889  (25  Stat.  642,  c  24), 
■where  the  allottee  dies  before  the  approval  of 
his  allotment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  404,  1324r-1330,  1338-1341,  1372-1374; 
Dec.  Dig.  «=5>489.] 

Appeal  from  District  Court,  Mahnomen 
County;  Andrew  Grlndeland,  Judge. 

Action  by  E.  Q.  Holmes  against  W.  E. 
Praun  and  another.  From  an  adverse  order, 
plaintiS  appeals.    Affirmed. 

Johnston  &  Dennis,  of  Detroit,  for  appel- 
lant C.  0.  Cooper,  of  Mahnomen,  for  re- 
spondents. 

HALLAM,  J.  This  Is  an  action  In  eject- 
ment, involving  80  acres  of  land  In  Mahno- 
men county.  Both  parties  claim  title  under 
Henry  Hutchinson,  a  Chippewa  Indian  child 
of  the  White  Earth  reservation.  The  land 
was  allotted  to  HutdunscHi  under  the  allot- 
ment act  of  Congress  of  February  8,  1887, 
which  is  general,  and  the  act  of  January  14, 
1889,  which  relates  especially  to  this  reserva-. 
tion.  In  1895  Hutchinson  died.  On  Febru- 
ary 26,  1901,  a  schedule  of  allotments,  includ- 
ing this  cue,  was  deposited  in  the  General 
Land  Office,  and  on  February  28,  1901,  said 
schedule  was  approved  by  the  Secretary  of 
Interior.  On  December  30,  1902,  a  trust  pat- 
ent was  issued  in  the  name  of  Hutchinson. 
On  August  17,  1904,  Anna  Hutchinson,  the 
mother  of  Henry,  and  an  Indian  husband, 
not  the  father  of  Henry,  claiming  to  be  sole 
heirs  of  Henry,  conveyed  the  land,  with  the 
approval  of  the  Secretary  of  Interior,  to  one 
who  by  mesne  conveyances  transmitted  the 
title  to  defendant  Praun.  Defendant  Praun 
is  now  in  possession  through  his  tenant,  de- 
fendant Larson.  May  11,  1910,  an  Indian, 
Oke-tah-cumig,  and  his  wife,  not  Henry's 
mother,  deeded  the  land  to  plaintiff.  On  July 
7,  1910,  a  decree  of  heirship  and  descent  was 
procured  from  the  probate  court  of  Mahno- 
men county  adjudging  Oke-tah-cumig  to  be 
the  father  and  the  sole  heir  of  deceased  and 
the  owner  of  this  land. 

We  need  consider  but  one  question  of  law 
on  this  appeal.  Plaintiff  must  succeed  on 
the  strength  of  his  own  title.  The  title  of 
plaintiff  is  predicated  solely  on  a  decree  of  a 
probate  court  of  this  state  adjudging  that 
the  Indian  Oke-tah-cumig  was  the  sole  heir 
of  the  Chippewa  Indian  Henry  Hutchinson, 
and  entitled  to  his  allotment.  We  are  of  the 
opinion  that  the  probate  court  had  no  Juris- 
diction to  determine  who  was  entitled  to  the 
allotment  of  this  deceased  Chippewa  Indian. 
Plaintiff  also  offered  to  prove  on  the  trial  of 
this  action  that  Oke-tah-cumig,  his  grantor, 
was  in  fact  heir  of  the  deceased  Indian.  This 
was  also  incompetent  If  any  state  court  has 
jurisdiction  to  determine  such  a  matter  it  is 
the  probate  court    We  are  of  the  opinion 


that  no  state  court  has  any  such  Jurisdictioii. 

Prior  to  February  22,  1885,  the  territory 
comprising  the  White  Earth  Indian  reserva- 
tion was  Indian  country  and  was  owned  by 
the  Chippewa  Indians  of  the  Mississippi  In 
their  tribal  capacity.  There  followed  a  series 
of  treaties  and  statutes,  the  aim  and  purport 
of  which  were,  first,  to  make  part  of  the  In- 
dian lands  available  for  "white"  settlement ; 
and,  second,  to  break  up  tribal  relations  and 
tribal  ownership  and  establish  private  own- 
ership In  severalty  by  the  Indians  themselves, 
and  to  vest  them  with  the  rights  and  charge 
them  with  the  duties  of  American  citizens. 
Matter  of  Heff,  197  D.  S.  488,  25  Sup.  Ct  506, 
49  X.  Ed.  848.  It  Is  not  necessary  to  revie'w 
these  treaties  and  statutes  In  detail.  Their 
history  Is  found  in  Selkirk  v.  Stephens,  72 
Minn.  335,  75  N.  W.  386,  40  L.  R.  A.  759  ; 
State  V.  Cooney,  77  Minn.  618,  80  N.  W.  696 ; 
and  Vachon  v.  Nichols-Chisholm  Lumber  Co., 
126  Minn.  803,  144  N.  W.  223,  148  N.  W.  288. 
For  present  purposes  It  is  sufficient  to  say 
that  the  theory  of  them  is  that  the  Indiana 
were  to  give  up  their  reserved  lands  to  the 
United  States  government  and  receive  indi- 
vidual allotments,  and  that  each  Indian  was 
entitled  to  an  allotment  as  a  matter  of  right. 

The  general  Indian  allotment  act  of  Feb- 
ruary 8,  1887  (24  Stats.  L.  388,  a  119),  pro- 
vided in  section  1  (U.  S.  Comp.  St  1913,  S 
4195)  that: 

"In  all  cases  where  any  tribe  or  band  of  In- 
dians *  *  •  shall  ♦  •  •  be  located  upon 
any  reservation  •  ♦  •  the  President  of  the 
United  States  *  •  *  is  authorized"  to  aUot 
to  such  Indians  located  thereon,  certain  land. 

Section  3  (section  4197)  provided  that  al- 
lotments were  to  be  made  by  special  agents 
appointed  by  the  President  for  sucdi  purpose. 
Section  6  (section  4201)  provided  that: 
"Upon  the  approval  of  the  allotments  •  •  • 
by  the  Secretary  of  the  Interior,  he  shall  cause 
patents  to  issue  therefor,  ♦  ♦  •  which  pat- 
ents shall  •  •  •  declare  that  the  T'nited 
States  does  and  will  hold  the  land  thus  allotted, 
for  the  period  of  twenty-five  years,  in  trust  for 
the  sole  use  and  benefit  of  the  Indian  to  whom 
such  allotment  shall  have  been  made,  or,  in  case 
of  his  decease,  of  his  heirs  according  to  the  laws 
of  the  state  •  •  •  where  such  land  is  lo- 
cated. •  •  *  Provided,  that  the  law  of  descent 
and  partition  in  force  in  the  state  or  territory 
where  such  lands  are  situate  shall  apply  there- 
to after  patents  therefor  have  been  executed 
and  delivered." 

The  act  of  January  14,  1889  (25  Stats.  L. 
642,  c.  24),  known  as  the  Nelson  Act,  applies 
the  general  allotment  act  of  1887,  with  some 
modificatlou  not  Important  here,  to  the  Chip- 
pewa Indians  of  Minnesota  and  their  reserva- 
ticm  lands. 

An  act  approved  February  28,  1891  (26 
Stats.  L.  794,  &  883  [U.  S.  Comp.  St  1913,  i 
4222]),  provides: 

"That  for  the  purpose  of  determining  the  de- 
scent of  land  to  the  heirs  of  any  deceased  In- 
dian under  the  provisions  of  the  fifth  section  of 
said  act,  whenever  any  male  and  female  Indian 
shall  have  cohabited  together  as  husband  and 
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wife  accordlntr  to  the  costom  and  maimer  of  In- 
dian life  the  isgne  of  such  cohabitatioB  aball  be, 
for  the  purpose  aforesaid,  taken  and  deemed  to 
be  the  legitimate  issue  of  the  Indians  so  living 
together,  and  every  Indian  child,  otherwise  il- 
legitimate, shall  for  such  purpose  be  taken  and 
deemed  to  be  the  legitimate  lasne  of  the  father 
of  snob  child." 

These  laws  were  enacted  prior  to  the  death 
of  Henry  Hntchlneon.  Heirship  must  accord- 
ingly be  determined  by  taking  Into  account 
"the  law  of  descent  •  •  *  In  force  In  the 
state"  and  this  federal  act  as  well. 

An  act  approved  May  27,  1902  (32  Stats. 
L.  275,  c.  888  IV.  S.  Comp.  St  1913,  I  4223]), 
provides: 

*Vrhat  the  adult  heirs  of  any  deceased  In- 
dian, to  whom  a  trust  or  other-  patent  containing 
restrictions  upon  alienation  has  been  «r  shall  be 
issued  for  lands  allotted  to  him,  may  sell  and 
convey  the  lands  inherited  from  such  decedent, 
*  •  •  subject  to  the  approval  of  the  Secreta- 
17  of  the  Interior,  and  when  so  approved  shall 
convey  a  full  title  to  the  purchaser." 

An  act  of  Jane  21,  1906  (34  Stats,  h.  326, 
c.  3604),  and  amendment  of  March  1,  1907 
(84  Stata  li.  1016,  c.  2286),  known  as  the 
Claiv  amendment,  removed  "all  restrictions 
as  to  sale,  *  *  •  for  allotments  within 
the  White  Barth  Reservation  •  •  •  held 
by  adult  mixed-blood  Indians,"  and  declared 
the  trust  deeds  to  pass  the  title  In  fee  sim- 
ple. 

We  do  not  regard  these  later  acts  as  vital 
to  this  case,  first,  because  the  title  of  deceas- 
ed to  this  land  is  to  be  determined  by  the 
laws  at  the  date  of  his  death;  and,  second, 
because  the  question  here  la  not  so  much 
what  was  the  nature  of  the  title  or  interest 
the  allottee  had  as  what  tribunal  has  juris- 
diction to  determine  the  disposition  of  that 
Interest  after  bis  death. 

As  early  as  1870  It  was  hdd  In  United 
States  V.  Shanks,  16  Minn.  369  (GU.  302),  that 
the  probate  courts  of  the  state  had  no  juris- 
diction over  the  estate  of  a  deceased  tribal 
Indian,  to  whom  part  of  the  reservation  had 
been  assigned.  If  any  such  jurisdiction  ex- 
ists now  It  must  be  by  virtue  of  some  Indian 
treaties  or  federal  statutes  passed  since  that 
time.  There  are  no  such  treaties  or  statutes 
which  in  terms  or  by  implication  give  such 
Jurisdiction. 

An  act  approved  August  16,  1894  (28  Stats. 
L,  286,  305,  C..290),  provides: 

"That  all  persons  who  are  in  whole  or  in  part 
of  Indian  blood  or  descent  who  are  entitled  to  an 
allotment  of  land  under  any  law  of  Congress,  or 
who  claim  to  be  so  entitled  to  land  under  any  al- 
lotment act  or  under  any  grant  made  by  Con- 
gress, or  who  claim  to  have  been  unlawfully  de- 
nied or  excluded  from  any  allotment  or  any  par- 
cel of  land  to  which  they  claim  to  be  lawfully 
entitled  by  virtue  of  any  act  of  Congress,  may 
commence  and  prosecute  or  defend  any  action, 
suit,  or  proceeding  In  relation  to  their  right 
thereto,  in  the  proper  Circuit  Court  of  the  Unit- 
ed States." 

In  McKay  t.  Kalyton,  204  U.  S.  458,  27 
Sup.  Ct  346,  61 L,  Ed.  566,  the  United  States 
Supreme  Court,  In  construing  that  statute  in 


connection  with  previous  legislation,  settled 
the  question  of  Jurisdiction  Involved  in  this 
case.  Joe  Kalyton  had  been  aUotted  a  tract 
of  land  In  the  Umatilla  Indian  reservation. 
He  died  after  the  Issuance  of  the  trust  pat- 
ent The  case  was  a  controversy  as  to  heir- 
ship, l)etween  plaintiff,  claiming  to  be  a 
daughter  of  deceased  and  defendant,  a  sister 
of  deceased.  The  state  court  of  Or^on  un- 
dertook to  determine  the  question  of  heirship. 
The  pertinent  statutes  were  much  the  same 
as  here.  It  was  held  that  the  United  States 
still  retained  such  control  over  aUotmeuts  to 
Indians  as  was  essential  to  cause  the  allotted 
land  to  Inure  during  the  trust  period  for  the 
sole  use  and  benefit  of  the  allottees ;  that,  ex- 
cept as  provided  by  acts  of  Congress,  con- 
troversies Involving  the  determination  of  tlQe 
to  Indian  allotments  during  the  trust  period 
are  not  cognizable  by  any  court  state  or 
federal,  but  by  the  Secretary  of  Interior; 
that  by  the  act  of  August  15,  1694,  above 
cited,  the  exclusive  federal  control  over  the 
subject  was  continued ;  that  that  act  delegat- 
ed to  the  federal  courta  the  power  to  deter- 
mine questions  involving  the  rights  of  In- 
dians to  allotments,  and  the  United  States  by 
that  act  consented  to  submit  its  Interest  in 
the  trust  estate  to  the  result  of  a  decree  of 
the  courts  of  the  United  States ;  but  that  it 
did  not  confer  upon  the  state  courts  author- 
ity to  pass  upon  federal  questions  over  which, 
prior  to  1894,  no  court  had  any  authority, 
and  that  the  state  court  of  Oregon  was  with- 
out jurisdiction  to  entertain  the  controversy. 
See,  also,  Smith  v.  Smith,  140  Wis.  599,  123 
N.  W.  146;  Y-ta-tah-wah  v.  Rebock  (C.  C.) 
105  Fed.  257. 

It  is  impossible  to  distinguish  McKay  v. 
Kalyton,  supra,  from  this  case.  In  fact  it 
goes  farther  than  Is  necessary  here.  The  facts 
here  are  that  the  allottee  died  before  the  Is- 
suance of  the  trust  patent  and  before  the  ap- 
proval of  the  allotment  We  hold,  following 
McKay  v.  Kalyton,  that  the  probate  court  of 
Mahnomen  county  had  no  jurisdiction  to  de- 
termine who  was  entitled  to  receive  from  the 
United  States  the  land  allotted  to  Henry 
Hutchinson.  Plaintiff  has  accordingly  made 
no  proof  of  title  and  his  case  fails. 

Order  affirmed. 


BROWN   V.    SMALLWOOD. 
(No.  19447  [269].) 

(Supreme  Court  of  Minnesota.     July  30,  1915. 

On  Petition  for  Reargument,  Aug. 

27, 1916.T 

(B^Uahut  hu  the  Court.) 

1.  judoes  <i=!>2,  3  —  municipai,  coubts— 
Election. 

It  was  the  intention  of  Laws  1913,  e.  102, 
that  the  preferential  system  of  voting,  for  which 
provision  was  made  in  the  Duluth  home  rule 
charter  of  1912,  should  apply  to  the  election 
of  the  municipal  judges  of  the  city ;  and  said 
act,  though  not  passed  by  a  two- thirds  vote, 
legally    provided    an    assistant    judge,    and    a 
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branch  or  division  of  tlie  court,  and  fixed  tbe 
terms  of  ofiBce  and  times  of  election  of  the 
judges  and  otherwise  regulated  the  court  and 
proceedings  therein. 

lEd.  Note. — For  other  cases,  see  Judges,  Gent. 
Dig.  S§  2,  3-10;   Dec.  Dig.  <S=>2,  3.] 

2.  Elections   "S=»15— Pbefebentiai,  Votiws 
— Validitt  of  Ohabter. 

The  preferential  system  of  voting  provided 
by  the  Duluth  charter,  whereby  first  choice, 
second  choice  and  additional  choice  votes  are 
permitted,  and  are  counted  in  a  manner  therein 
provided,  is  unconstitutional  as  in  contraven- 
tion of  article  7,  {  1,  and  section  6,  of  the 
Constitution. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  10;    Dec.  Dig.  <8=s>15.] 

Hallam,  J.,  dissenting  in  part 
(Additional  Syllahut  by  Editorial  Staff.) 

3.  El£CTIONS    ®=>7— "VOTB." 

As  used  in  Const,  art.  7,  i  1,  providing  that 
every  male  person  of  the  age  of  21  years  or 
upward  shall  be  entitled  to  vote,  the  word 
"vote"  means  a  choice  for  a  candidate  by  one 
constitutionally  qualified  to  exercise  a  choice. 

[Kd.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  §  8 ;   Dec  Dig.  <g=»7. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Vote.] 

4.  CouBTa  ®=»42  —  Establishment— CoNSTi- 
TOTioNAL  Pbovision— "State  Goubt." 

A  municipal  court  is  a  "state  court"  with- 
in the  meaning  of  article  6,  8  1,  of  the  Con- 
stitution, providing  that  the  judicial  power  of 
tbe  state  shall  be  vested,  in  the  Supreme  Court 
and  such  other  courts  as  the  Iiegislature  may 
establish  by  a  two-thirds  vote. 

(Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  163-170,  181-183;   Dec.  Dig.  <S=»42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Senes,  State  Court] 

Appeal  fiom  District  Court,  St.  Louis  Coun- 
ty; H.  A.  Dancer,  Judge. 

Action  by  John  Brovrn,  Jr.,  against  W.  H. 
Smallwood.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

Fryberger,  Fulton  &  Spear,  of  Duluth,  for 
appellant.  H.  H.  Phelps,  of  Duluth,  for  re- 
spondent 

DIBBIili,  O.  At  the  general  municipal 
election  held  in  Duluth  on  the  first  Tuesday 
of  April,  1915,  the  contestee,  W.  H.  Small- 
wood,  was  a  candidate  for  the  ofBce  of  mu- 
nicipal judge,  and  was  declared  elected  by 
the  city  council.  The  contestant,  John  Brown, 
Jr.,  is  an  elector  of  Duluth,  entitled  to  con- 
test the  election.  On  the  hearing  of  the  con- 
test there  were  findings  and  Judgment  for 
the  contestee.  The  contestant  appeals  from 
the  judgment. 

There  are  two  questions: 

(1)  Whether  the  preferential  system  of  vot- 
ing provided  by  the  Duluth  charter  applies 
to  elections  of  the  municipal  judge. 

(2)  Whether  the  preferential  system  pro- 
vided by  the  Duluth  charter  is  constitutional. 

[1,4]  1.  It  is  contended  that  tbe  municipal 
judge  Is  a  state  officer  and  that  for  this  rea- 
son the  Legislature  did  not  Intend  bis  election 
by  the  preferential  system.    It  Is  conceded 


that  the  municipal  judge  Is  a  state  oflScer  In 
certain  senses  of  the  term.  State  v.  Fleming. 
112  Minn.  136.  In  the  case  cited  it  was  so 
held  where  there  was  an  attempt  to  legislate 
an  incumbent,  a  municipal  Judge  under  the 
general  laws,  out  of  office  upon  a  change  to 
a  home  rule  charter.  Tbe  municipal  court 
Is  a  state  court  within  the  meaning  of  Coast, 
art  6,  I  1,  providing  that  all  inferior  courts 
shall  be  established  by  the  Legislature  by  a 
two-thirds  vote.  The  state  does  not  pay  the 
municipal  Judge.  He  is  paid  by  the  city  of 
Duluth.  The  city  furnishes  him  quarters. 
He  Is  elected  by  the  electors  of  the  dty. 
Const,  art.  6,  S  9.    His  jurisdiction  is  Umlted. 

The  Duluth  home  rule  charter  of  1912  un- 
dertook to  provide  an  assistant  Judge  and  a 
branch  of  the  court  In  the  territory  known  as 
West  Duluth.  The  Municipal  Court  Act  was 
a  special  act.  Sp.  Laws  1891,  c.  53.  It  pro- 
vided for  a  municipal  Judge  and  a  special 
judge.  The  home  rule  charter  of  1900  to<A 
no  notice  of  the  municipal  court. 

There  was  a  well-founded  doubt  as  to  the 
constitutionality  of  the  charter  of  1912,  in 
so  far  88  It  attempted  to  provide  a  branch 
court  and  create  the  office  of  assistant  Judge, 
or  otherwise  legislate  as  to  the  municipal 
court  By  chapter  102,  Laws  of  1913,  ai>- 
proved  March  24,  1913,  which  amended  tbe 
original  Municipal  Court  Act  of  1801,  pro- 
vision was  made  for  a  municipal  Judge,  a 
special  municipal  Judge,  and  an  assistant  mu- 
nicipal Judge,  with  a  branch  of  the  court  at 
West  Duluth.  It  was  provided  that  at  tbe 
general  municipal  election,  on  the  first  Tues- 
day In  April,  1913,  there  should  be  elected  a 
successor  to  the  then  special  judge,  and  at 
the  same  time  an  assistant  municipal  Judge, 
both  of  whom  should  hold  office  for  four 
years.  It  was  provided  that  the  municipal 
Judge  should  be  elected  at  the  general  elec- 
tion on  the  first  Tuesday  in  April,  191S. 

The  act  of  1913,  for  one  thing,  intended  to 
put  the  constitutionality  of  the  municipal 
court,  and  the  provision  for  a  branch  court 
and  a  new  judge,  beyond  doubt  It  intended, 
further,  to  do  away  with  annual  elections, 
and  make  the  election  of  the  Judges  biennial 
to  correspond  with  the  biennial  election  sys- 
tem of  the  city.  It  was  enacted  Marcb  24, 
1913,  and  the  general  municipal  electitni,  to 
which  It  referred,  was  on  the  first  Tuesday  In 
April  following.  We  take  Judicial  notice  that 
in  April,  1913,  a  special  judge  and  an  assist- 
ant municipal  judge  were  elected  under  the 
preferential  system;  and  the  Legislature, 
when  It  enacted  the  act  of  March  24,  1913, 
providing  for  their  election,  knew  of  the  gen- 
eral municipal  election  to  be  held  In  the  fol- 
lowing April  under  the  preferential  system, 
and  knew  that  there  was  no  law,  except  that 
provided  by  the  'charter,  under  which  an  elec- 
tion could  be  had.  There  was  no  time  for 
a  primary  under  the  general  law  prior  to  the 
election  and  no  method  of  putting  candidates 
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before  the  people,  except  by  tbe  prefa«ntlal 
system  which  the  dty  had  provided. 

We  are  of  the  opinion  that  it  was  the  in- 
tention of  the  Legislature  that,  commencing 
with  1913,  the  three  Judges  for  which  pro- 
vision was  then  made  should  be  elected  at 
the  general  municipal  election  of  Duluth,  in 
tbe  manner  provided  for  elections  by  the  char- 
ter. The  election  was  a  local  one,  of  no  par- 
ticular concern  to  the  rest  of  the  state,  and 
there  was  no  reason  why  it  should  not  be 
conducted  by  the  local  machinery.  There  was 
«very  reason  why  it  should  Intend  to  avoid 
annual  elections,  or  a  primary  for  the  judges 
alone,  and  afterwards  an  election  either  by  a 
separate  ballot  or  by  a  ballot  combined  with 
the  preferential  ballot.  The  fact  that  the 
election  was  of  a  Judge  is,  in  itself,  of  no 
significance.  If  tbe  preferential  system  of 
voting  was  constitutional,  there  is  no  reuson 
why  it  should  not  be  applied  to  the  Judges. 
There  is  nothing  peculiarly  sacred  about  tbe 
method  of  tbeir  election,  and  by  chapter  102 
the  Legislature  manifested  no  intent  that 
a  different  method  of  election  should  be  ac- 
corded them.  If  a  preferential  election  was 
good  for  commissioners,  it  was  not  neces- 
sarily bad  for  Judges.  We  think  the  court 
was  right  in  holding  that  the  preferential 
system  was  intended :  and,  it  constitutional, 
the  apparent  result  of  the  election  is  right. 

In  ^waking  of  the  eftect  of  Laws  1913,  a 
102,.  we  have  not  overlooked  article  6,  {  1, 
of  the  Constitntlon,  requiring  that  all  in- 
ferior courts  must  be  established  by  a  two- 
thirds  vote,  nor  have  we  neglected  to  notice 
tliat  chapter  102  was  not  enacted  by  such  a 
vote.  All  objection  to  the  lack  of  such  vote 
is  answered  by  Dahlsten  v.  Anderson,  99 
Minn.  340,  109  N.  W.  697. 

[2]  2.  The  next  question  is  whether  the 
preferential  system  of  voting,  for  which  pro- 
vision Is  made  in  the  Duluth  charter,  is  con- 
stitutional. 

The  general  scheme  ot  the  preferential  sys- 
tem is  this: 

All  candidates  go  np<m  the  official  ballot 
by  petition.  The  ballot  provides  for  first 
choice,  second  choice  and  additional  choice 
votes.  If  the  result  of  the  first  choice  is  a 
majority  for  a  candidate,  he  is  elected.  If  a 
count  of  the  first  choice  votes  brings  no  ma- 
jority, the  second  choice  votes  are  added  to 
the  first  choice  votes,  and  if  a  candidate  then 
has  a  majority  of  tbe  first  and  second  choice 
votes,  he  is  elected.  If  there  is  not  a  ma- 
jority, the  first  and  second  choice  votes  are 
added  to  the  additional  choice  votes,  and  the 
candidate  having  a  plurality  Is  elected.  Each 
voter  may  vote  as  many  additional  choice 
votes  as  he  chooses,  less  the  first  and  second 
choice  votes;  that  is,  he  may  vote  as  many 
additional  choice  votes  as  there  are  candi- 
dates, less  two.  In  this  case,  there  were 
four  candidates,  ecch  voter  had  two  addi- 
tional votes,  or  a  total  of  fonr  votes.  No 
voter  can  vote  more  than  one  vote  for  any 


one  candidate.  He  is  not  required  to  vote  a 
second  choice  or  additional  choices.  The  fol- 
lowing is  the  official  ballot  used  at  the  elec- 
tion: 

MUNICIPAL  BALLOT 

QiNSBAi.  MmaciPAi.  ELBcnoN,  Ctrr  or  Dtn.usB 
April  6th,  1915. 

Instructions. 

To  vote  tor  any  person  mark  a  (X)  in  tbe  square 
In  tbe  appropriate  column  according  to  your  choice 
at  the  right  of  the  name  voted  tor. 

Vote  your  first  choice  In   the  first  column. 

Vote  your  second  choice  In  the  second  column. 

Vote  tor  all  other  candidates  which  you  wish 
to  support  In  tbe  third  column. 

Vote  2  first  choices  tor  Commissioners  or  ballot 
will  be  void  as  to  Commlasloners. 

Don't  vote  more  than  one  choice  tor  any  candidate 
as  only  one  choice  vill  count  tor  any  candidate. 

Any  distinguishing  mark  makes  the  ballot  void. 

It  you  wrongly  mark,  tear  or  deface  this  ballot 
return  It  and  obtain  another  from  the  eleotlcn  of- 
ficers. 


Fob  Comuissiombbs. 

Vote  two  (2)  first  choices 
or  ballot  will  be  void 
as  to  Commissioners. 

First 
Choice. 

Second. 
Choice. 

Addi- 
tional 
Choices. 

Wn.uAM  I..  Bbrnabd. 

Chhis  B.  Lewis. 

Jambs  A.  Fabbslu 

W.    A.    HiCKBN. 

R.  E.  McFaklanb. 

ROOBRICK   MURCHISON. 

Jambs  L.  Norman. 

BSBNASS    SILBBBUTBUI. 

FOB  Jimaa  or  Mtnnci- 
PAL  Court. 

Vote  tor  one  only  on 
first  cbolce. 

Vote  for  one  only  on  sec- 
ond choice. 


M.    ES.    LODISBLb. 


John  H.  Norton. 


W.  H.  Smallwood. 


WILUAM    L.    WiNUOM. 


First 
Cbolce. 


Second 
Choice. 


Addi- 
tional 
Choices. 


The  following  tabulation  shows  the  result 
of  the  election  of  municipal  Judge: 


First 
Choice. 

Second 
Cbolce. 

1st  &  2d 
Choice. 

Add'l 
Choice. 

Ut,2dft 
Add'l 

Choice. 

Loulsell. 

992 

734 

1726 

402 

2128 

Norton. 

3417 

1601 

4918 

187 

6085 

Smailwood. 

3496 

2845 

6341 

210 

6681 

Wlndom. 

4408 

604 

6012 

64 

606( 

ToUls.            1  123U    1    G684    |    17987 

863 

18860 

There  was  no  majority  of  first  <dioice  votes. 
There  was  no  majority  of  first  and  second 
choice  votes.  There  was  of  course  a  plural- 
ity of  first  choice,  -second  choice,  and  addi- 
tional choice,  votes. 

The  Constitution  provides  as  follows: 

"Every  male  person  of  the  age  of  twenty-one 
years  or  upwards,  •  •  •  shall  be  entitled  to 
vote  at  such  election  •  *  *  for  all  officers 
that  now  aie,  or  hereafter  may  be,  elective  by 
tbe  people."    Const,  art  7,  i  1. 
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There  it  tlila  fnrfher  proTision: 

"All  elections  shall  be  by  ballot,  except  for 
such  town  officers  as  may  be  directed  by  law 
to  be  otherwise  chosen."    Const,  art.  7,  {  o. 

[3]  When  the  Constltiitlon  was  framed,  and 
as  used  In  It,  the  word  "vote"  meant  a  choice 
for  a  candidate  by  one  constitutionally  quali- 
fied to  exercise  a  choice.  Since  then  it  has 
meant  nothing  else.  It  was  never  meant  that 
the  ballot  of  one  elector,  cast  for  one  candi- 
date, could  be  of  greater  or  less  effect  then 
the  ballot  of  another  elector  cast  for  another 
candidate.  It  was  to  be  of  the  same  effect. 
It  was  never  thought  that  with  four  candi- 
dates one  elector  could  vote  for  the  candidate 
of  his  choice,  and  another  elector  could  vote 
for  three  candidates  against  him.  The  pref- 
erential system  directly  diminishes  the  right 
of  an  elector  to  give  an  effective  vote  for  the 
candidate  of  his  choice.  If  be  votes  for  him 
once,  his  power  to  help  him  is  exhausted.  If 
he  votes  for  other  candidates  be  may  harm 
his  choice,  but  cannot  help  him.  Another 
elector  may  vote  for  three  candidates  opposed 
to  him.  The  mathematical  possibilities  of  the 
application  of  the  system  to  different  situa- 
tions are  infinite. 

Naturally  enough  we  have  little  direct  au- 
thority upon  the  constitutionality  of  this 
method  of  voting.  In  some  states  cumulative 
or  restrictive  voting  la  allowed  by  the  Con- 
stitution. When  the  voting  la  cumulative, 
and  there  are  sufllcient  candidates,  the  voter 
votes  for  as  many  candidates  as  there  are  offi- 
ces to  be  filled,  or  votes  all  his  votes  for  one 
candidate,  or  otherwise  distributes  them. 
Under  the  restrictive  system  he  is  permitted 
to  vote  for  only  a  i>ortlon  of  the  candidates 
to  be  elected,  for  instance,  for  two  when 
there  are  four  offices  to  be  filled.  Cases  un- 
der these  systems  are  of  some  present  value. 
In  lUlnoia  the  Constitution  provides  for  cu- 
mulative voting.  Const,  art.  4,  {  7.  This  Is  a 
right  which  the  Legislature  may  not  Inter- 
fere with  under  the  Illmols  Constitution,  and 
the  voter  has  the  constitutional  right  to  cu- 
mulate his  votes.  Rouse  v.  Thompson,  228 
III.  622,  81  N.  B.  1109;  People  v.  Deneen,  247 
lU.  289,  93  N.  B.  437.  Attempts  have  been 
made  to  provide  for  cumulative  voting  by  leg- 
islation without  direct  constitutional  authori- 
ty. An  account  of  one  such  attempt  is  given 
in  Maynard  v.  Board  of  Canvassers,  84  Mich. 
228,  47  N.  W.  756,  11  L.  R.  A.  332.  It  vas 
held  unconstitutional.    The  court  said: 

"The  Constitution  is  the  outgrowth  of  a  de- 
sire of  the  people  for  a  representative  form  of 
government.  The  foundation  of  such  a  system 
of  government  is,  and  always  has  been,  unless 
the  people  have  otherwise  signified  by  their  Con- 
stitution, that  every  elector  entitled  to  cast  his 
ballot  stands  upon  a  complete  political  equality 
with  every  other  elector,'  and  that  the  ma- 
jority or  plurality  of  votes  cast  for  any  person 
or  measure  must  prevail.  •  •  •  It  is  the 
constitutional  right  of  every  elector,  in  voting 
for  any  person  to  represent  him  in  the  Leg- 
islature, to  express  his  will  by  his  ballot;  and 
such  votes  shall  lie  of  as  much  influence  or 
weight  in  the  result,  as  to  any  candidate  voted 
for,  as  the  ballot  and  vote  of  any  other  elector. 


The  Constitution  does  not  contemplate,  but  hy 
implication  forbids,  any  elector  to  cast  mor* 
than  one  vote  for  any  candidate  for  any  office. 
This  prohibition  is  implied  from  the  system  of 
representative  government  provided  for  in  that 
instrument  *  *  *  Giving  to  the  language  of 
the  Constitution  its  ordinary  signification,  it 
declares  the  principle  that  each  elector  is  en- 
titled to  express  his  choice  for  representativ«, 
as  well  as  all  other  officers,  which  is  by  hi* 
vote,  and  the  manner  of  expressing  such  choiee 
is  by  ballot.  When  he  has  expressed  his  pref- 
erence in  this  manner,  he  has  exhausted  hia 
privilege;  and  it  is  not  in  the  power  of  the 
Legislature  to  ^ve  to  his  preference  or  choioe^ 
without  conflictmg  with  these  provisions  of  tbc 
Constitution,  more  than  a  single  expression  of 
opinion  or  choice.    •    »    • " 

In  State  v.  Thompson,  21  N.  D.  443, 131  N. 
W.  239,  there  was  Involved  the  cumulative 
voting  for  commissioners  under  a  commission 
form  of  dty  government  There  was  lan- 
guage in  the  statute  easily  susceptible  of  the 
construction  that  cumulative  voting  was  in- 
tended. The  court,  with  effort,  held  that  tlie 
statute  did  not  contemplate  cumulative  vot- 
ing. Mr.  Justice  Fisk  dissented,  holding  tliat 
cumulative  voting  was  intended,  and  that  the 
statute  was  unconstitutional,  adopting  tlie 
views  of  the  Maynard  Case,  supra.  Mr.  Jus- 
tice Spalding,  while  concurring  in  the  (pin- 
ion, held  that  if  the  statute  provided  for  cu- 
mulative voting,  It  was  unconstitutlonaL  In 
die  course  of  his  opinion  he  said : 

"Oar  system  of  government  is  twsed  upon 
the  doctrine  that  tiie  majority  rules.  This  doe* 
not  mean  a  majority  of  marks,  but  a  majority 
of  persons  possessing  the  necessary  qualifica- 
tions, and  the  number  of  'such  persons  is  ascer- 
tained by  meays  of  an  election." 

In  the  case  at  bar  it  may  be  noted  tbat 
the  number  of  persons  who  voted  were  12,313, 
and  the  number  of  cross  marks  considered  oa 
the  plurality  election  were  18,800.  It  was 
not  a  voting  of  man  against  man. 

In  State  V.  Constantlne,  42  Ohio  St  437, 
51  Am.  Rep.  833,  the  statute  under  considera- 
tion authorized  the  election  at  four  members 
of  the  police  board,  but  denied  to  an  elector 
the  right  to  vote  for  more  than  two  memtiers. 
This  was  held  unconstitutlonaL  The  court 
said: 

"No  such  thing  as  'minority  representation* 
or  'cumulative  voting'  was  known  m  the  policy 
of  this  state  at  the  time  of  the  adoption  of 
this  Constitution  in  ISul.  The  right  of  each 
elector  to  vote  for  a  candidate  for  each  office 
to  be  filled  at  an  election  had  never  been  doubt- 
ed. No  effort  was  made  by  the  framera  of  the 
Constitution  to  modify  this  right,  and  we  think 
it  was  intended  to  continue  and  guarantee  such 
right  by  the  provision  that  each  elector  *BhalI 
be  entitled  to  vote  at  all  electiona.' " 

In  Opinion  to  the  House  of  Sepresenta- 
Uves,  21  R.  I.  579,  41  AtL  1009,  a  like  opinion 
was  given  by  the  Justices.  The  same  holding 
was  made  in  McAidle  v.  Jersey  City,  66  N. 
J.  Law,  590,  49  Atl.  1013,  88  Am.  St  Rep.  496, 
and  Bowden  t.  Bedell,  68  N.  J.  Law,  451,  53 
AU.  198. 

Attention  la  called  to  some  cases  InvolTliig 
primary  elections  where  departures  ft'om 
what  seemed  to  be  mandates  of  the  Consti- 
tution have  been  upheld.    Usually  It  wlU  be 
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finmd  that  the  courts  niAield  fhem  upon  tbe 
ground  that  primary  elections  are  not  elec- 
tions within  the  Constitution.  This  la  Ukely 
true  oC  Adams  t.  Landsdon,  18  Idaho,  483, 
110  Paa  280,  and  is  certainly  true  of  State 
T.  Nichols,  50  Wash.  608,  97  Paa  728,  upon 
which  the  Idaho  case  seems  to  rest.  In  refer- 
ring to  these  two  and  other  cases,  the  Su- 
preme Court  of  Tennessee,  in  Ledgerwood 
V.  Pitts,  122  Tenn.  670,  126  S.  W.  1036,  said 
that  the  decisions  in  such  cases  were  rested 
upon  the  proposition,  "that  such  primaries 
are  not  in  reality  elections,  bat  merely  nom- 
inating devices." 

Our  own  court  has  made  a  distinction  be- 
tween provisions  which  might  not  be  fatal 
in  primary  statutes  which  would  be  fatal  In 
election  statutes.  In  State  v.  Johnson,  87 
Minn.  221,  01  N.  W.  604,  840,  Mr.  JusUce 
Lewis,  in  referring  to  a  primary  election, 
said: 

"If  the  election  of  candidates  to  the  position 
of  nominee  is  aa  election  within  the  meaning  of 
article  7  of  the  ConatitutioD,  then  the  primary 
law,  as  above  construed,  is  unconstitutional. 
It  would,  in  certain  cases,  deprive  the  voter  of 
his  privilege  to  aserdae  the  dective  franchise." 

And  in  State  v.  Btlckson,  119  Minn.  152, 
137  N.  W.  386,  Chief  Justice  Start  said  that: 

"Statutory  regulations  applicable  only  to 
primary  elections,  which  might  be  repugnant  to 
tbe  Constitntion  if  extended  to  elections,  are 
not  necesaarUy  invalid." 

Tbe  quotations  made  from  the  different 
cases  are  not  chance  expressions.  They  are 
indicative  of  the  idea,  which  permeates  all 
legal  thought,  that  when  a  voter  votes  for  the 
candidate  of  his  choice,  his  vote  must  be 
counted  one,  and  it  cannot  be  defeated  or  its 
effect  lessened,  except  by  the  vote,  of  another 
elector  voting  for  one.  A  qualified  voter  has 
tbe  constitutional  right  to  record  one  vote 
for  the  candidate  of  his  choice,  and  have  it 
counted  one.  This  right  is  not  Infringed  by 
giving  tbie  same  right  to  another  qualified 
voter  opposed  to  him.  It  is  infringed  if  such 
ottter  voter  is  permitted  to  vote  <or  three  op- 
posing candidates. 

We  know  of  but  two  cases  involving  the 
preferential  system.  One  is  State  v.  Port- 
land, 65  Or.  273,  133  Paa  62.  The  Constitu- 
tion of  Oregon  distinctly  authorizes  such  sys- 
tem, and  it  is  of  course  valid.  The  other  is 
Orpen  v.  Watson  (N.  J.  Sup.)  93  Atl.  853. 
The  court  tbere  reached  a  conclusion  directly 
opposed  to  our  views.  We  have  given  it  full 
consideration.  It  does  not  accord  with  our 
views,  and  we  do  not  follow  it 

Hen  of  serious  purpose  have  given  thought 
to  tbe  preferential  and  other  systems  of  vot- 
ing and  are  at  the  opinion  that  the  prevailing 
system  of  voting  by  ballot  is  not  effective. 
Some  of  iha  various  systems  are  referred  to 
in  the  Maynard  Case,  supra;  McCrary  on 
Elections,  note,  jup.  168-162;  63d  Cong.  Sen. 
Doa  142,  359;  and  the  libraries  are  replete 
wltb  contemporaneous  literature  treating  of 
tbe  subject.  We  have  no  quarrel  with  them. 
Our  concern  is  with  the  constitutionality  of 


the  act  before  us  and  not  with  tbe  goodness 
of  other  systems  or  with  defects  in  our  own. 

We  are  making  no  narrow  construction  of 
the  Constitution.  In  Elwell  v.  Comstock,  90- 
Minn.  261,  109  N.  W.  113,  698,  7  L.  R.  A. 
(N.  S.)  621,  9  Ann.  Cas.  270,  the  constitution- 
ality of  a  statute  authorizing  voting  by  ma- 
chine instead 'of  by  ballot  was  upheld.  Mr. 
Justice  Brown,  the  present  Chief  Justice, 
said: 

"Constitutions  are  not  made  for  existing  con- 
ditions only,  nor  in  the  view  that  the  state  of 
society  will  not  advance  or  improve,  but  for 
future  emergencies  and  conditions,  and  their 
terms  and  provisions  are  constantly  expanded 
and  enlarged  by  construction  to  meet  tiie  ad- 
vancing and  improving  affairs  of  men." 

There  tbe  purpose  was  to  use  a  machine 
which  answered  all  the  purposes  of  the  Con- 
stitution— secrecy  and  a  correct  count  It 
was  another  method  of  reaching  a  correct  re- 
sult Here  the  purpose  is  to  adopt  a  dlffereat 
plan  of  voting,  necessarily  afFectlng  what  we 
think  to  be  the  clearly  granted  constitutional 
rights  of  the  citizen.  If  tbe  preferential  sys- 
tem is  adopted,  it  must  be  after  a  constitu- 
tional sanction  by  the  people. 

It  is  fair  to  say  that  the  question  of  the 
constitutionality  of  the  preferential  vote  was 
not  suggested  to  the  trial  Judges;  and  their 
attention  was  asked  only  to  the  point  first 
made; 

Judgment  reversed. 

HALLAM,  J.  (dissenting  in  pert).  I  dissent 
from  the  second  proposition  stated  in  the 
opinion. 

The  constitutional  question  is.  Does  tbis 
system  ot,  preferential  voting  violate  tbe 
constitutional  guaranty  of  a  right  "to  vote" 
at  an  election  "for  all  oflilcerB  »  •  •  elec- 
tive by  the  people?"  Const  art  7,  {  1.  The 
question  is  a  new  one  in  this  state.  It  was 
not  considered  in  Farrell  v.  Bicken,  125  Minn. 
407,  147  N.  W.  816. 

This  charter  was  drafted  by  a  commission 
appointed  pursuant  to  the  provisions  of  tbe 
Constitution  and  statutes  of  the  state,  and 
was  adopted  by  the  people  of  Duluth.  It  is 
legislation,  and  as  legislation  it  is  to  be  en- 
forced unless  its  unconstitutionality  appears 
beyond  a  reasonable  doubt  Curryer  v.  Mer- 
rill, 25  Minn.  1,  33  Am.  Rep.  450;  Lommen 
V.  Minneapolis  Gas  Light  Co.,  65  Minn.  196, 
208,  68  N.  W.  58,  33  U  B.  A.  437,  60  Am.  St. 
Rep.  450.  The  membership  of  the  commission 
embraced  lavryers  of  recognized  ability.  This 
court  has  entertained  three  election  contests 
prior  to  this  one,  all  of  them  arising  out  of 
the  first  election  under  this  charter.  Farrell 
V.  Hlcken,  125  Minn.  407,  147  N.  W.  815;  Mc- 
Ewen  V.  Prince,  125  Minn.  417, 147  N.  W.  275; 
Sllberstein  v.  Prince,  127  Minn.  411,  149  N. 
W.  653.  All  were  conducted  with  ability.  In 
one  case  McBwen  and  Prince,  and  in  another 
SfDjersteln  and  Prince,  contended  for  the 
office  of  mayor.  In  both  cases  Prince  was 
solemnly  declared  elected.  None  of  these 
men  bad  fi  majority  or  even  a  plurality  of 
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first  dudce  rotes.  If  the  majority  opinion  in 
this  case  is  right  none  of  them  had  a  sem- 
blance of  a  right  to  the  ofiSce.  They  were 
all  "fighting  windmills."  In  the  McEwen 
Oase  another  candidate,  Fay,  with  the  high- 
est nnmber  of  first  choice  votes,  presented 
in  the  trial  conrt  the  claims  sustained  by  the 
majority  opinion  In  this  case.  The  decision 
was  against  the  contention,  and  Pay  timidly 
submitted  and  did  not  follow  the  other  con- 
testants to  this  conrt  In  Farrell  v.  Hlclcen, 
too,  this  contention  was  presented  in  the 
trial  court  Here  also  If  sustained  its  appli- 
cation would  have  been  decisive  against  the 
contestee.  It  was  not  sustained  in  the  trial 
court,  and  it  was  abandoned  by  the  able 
counsel  for  contestant  on  appeal  to  this  court 
In  this  case  I  have  looked  In  vain  through 
the  record  as  made  in  the  trial  court  for  any 
suggestion  that  there  was  any  constitutional 
question  in  the  case.  Of  course  no  one  of 
these  facts,  nor  all  of  them  together,  are  de- 
cisiTe  of  the  constitutionality  of  this  legisla- 
tion, bnt  this  train  of  circumstances  of  nisi 
prius  dedsions  deliberately  acquiesced  in, 
and  of  positions  deliberately  taken  by  able 
lawyers,  shonid  cause  this  court  to  exercise 
much  caution  before  holding  that  these  posi- 
tions all  voluntarily  abandoned  were  safe 
beyond  a  reasonable  doubt  No  voter  of  Du- 
luth  has  ever  complained  of  restriction  of 
his  right  to  vote  or  of  any  advantage,  real 
or  supposed,  of  any  other  voter.  The  only 
complaint  has  come  from  those  who  claim  the 
right  to  be  voted  for  in  a  particular  way. 
This  is  not  decisive,  bnt  it  is  significant 
Neither  is  there  anything  decisive  in  the 
fact  that  if  this  decision  is  right  Dnluth  has, 
all  the  time  since  this  charter  went  into  ef- 
fect, lived  its  municipal  existence  under  a  de 
facto  mayor,  and,  for  part  of  the  time  at 
least,  under  de  facto  coundlmen.  Yet  these 
conditions,  generally  acquiesced  in  for  more 
than  two  years,  are  entitled  to  some  thought 
in  coming  to  a  conclusion  upon  the  cmcial 
question  in  the  case,  the  constitutionaUty  of 
this  election  law. 

Many  reasons  might  be  given  wliy  this  leg- 
islation should  not  have  been  passed  by  the 
people  of  Dulntli.  With  its  wisdom  we  are  not 
concerned.  The  only  question  is  whether  this 
community  had  the  constitutional  right  to 
adopt  this  plan  of  election.  The  authorities 
elsewhere  are  few,  but  they  are  in  favor  of 
the  constitutionality  of  this  law. 

Orpen  v.  Watson  (N.  J.  Sup.)  93  AtL  863 
is  directly  in  point 

Adams  V.  Lansdon,  18  Idaho,  48S,  110  Pac. 
280,  presented  a  similar  situation,  except 
that  the  case  Involved  a  primary  election. 
Had  the  court  been  at  the  opinion  that  the 
provisions  of  the  Constitution  of  that  state 
as  to  elections  do  not  apply  to  primary  elec- 
tions, it  might  have  disposed  of  the  case  on 
that  ground.  It  did  not  do  so.  Perhaps  It 
entertained  the  same  opinion  as  some  other 
conrts  (Spier  v.  Baker,  120  Cal.  870,  52  Pac. 
660,  41  !<,  R.  A.  lOS;    People  t.  laectloa 


OomTs,  221  m.  9,  77  N.  B.  821,  6  Ann.  Oas. 
562),  that  the  constitutional  provisions  as  to 
elections  do  apply  to  primary  elections.  At 
any  rate  it  so  treated  the  case.  The  court 
recited  the  contention  made  that  the  second 
choice  feature  was  violative  of  the  provision 
of  the  Constitution  which  forbids  any  power, 
civil  or  military,  to  "Interfere  with  or  pre- 
vent the  free  and  unlawful  exercise  of  the 
right  of  sufl^rage,"  in  that  it  would  "interfere 
with  or  prevent  the  free  and  lawful  exercise 
of  the  right  of  such  voter."  And  It  holds 
that  the  enactment  of  the  second  choice  fea- 
ture was  "a  reasonable  exercise  of  the  power 
of  the  Legislature"  to  make  regulations  In 
regard  to  the  conduct  of  elections  and  the  ex- 
ercise of  the  right  of  suffrage,  and  that  it 
did  not  "unreasonably  Interfere  with  the 
freedom  of  the  election  in  exerdsing  that 
right" 

State  ex  rel.  v.  Nichols,  60  Wash.  608,  pag- 
es 527,  528,  97  Pac.  728,  page  788,  also  Involv- 
ed a  primary  election.  In  one  part  of  the 
opinion  it  is  said  that  the  constltutlcmal 
provision  as  to  qualification  of  voters  does 
not  apply  to  primary  elections,  but  In  discuss- 
ing the  second  choice  provisions  of  the  stat- 
ute no  sudi  distinction  is  drawn.  The  conrt 
says: 

"The  prindpal  argument  against  the  second 
choice  provision  is  tiiat  it  int«rferes  with  the 
freedom  of  elections  guaranteed  by  the  Consti- 
tution, and  compels  the  elector  to  vote  for  a 
person  other  than  the  candidate  of  his  choice. 
Tills  contention  is  untenable.  The  elector  has 
the  utmost  freedom  of  choice  in  casting  his 
first  choice  ballot,  though  his  choice  will  not 
avail  him  unless  at  least  40  per  centum  of  his 
party  agree  with  him.  It  was  entirely  comi>e- 
tent  for  the  Legislature  to  provide  that  a  can- 
didate receiving  less  than  40  per  centum  of  his 
party  vote  should  not  be  deemed  its  nominee, 
and  with  such  a  provision  in  the  law  it  was  in- 
cumbent on  the  Legislature  to  provide  some 
other  method  of  nomination  whenever  a  candi- 
date failed  to  receive  the  required  vote  at  the 
primary." 

Statutory  provisions  giving  voters  the  op- 
tion to  comnlate  their  votes  upon  less  than 
the  whole  number  of  candidates  to  be  elect- 
ed have  been  held  valid  under  constitutional 
provisions  similar  to  our  own.  People  ex  rel. 
V.  Nelson,  133  111.  565,  696,  27  N.  E.  217.  This 
case  distinguishes  cases  like  State  v.  Con- 
stantlne,  42  Ohio  St  437,  51  Am.  Rep.  833, 
dedded  Under  a  statute  denying  the  right  to 
rote  for  as  many  candidates  as  there  are 
persons  to  be  elected.  The  lUlnds  Consti- 
tution permits  cumulative  voting  for  legis- 
lative officers,  but  there  la  not  in  the  Con- 
stitution of  Illinois  any  provision  authoriz- 
ing cumulative  voting  in  elections  of  the  kind 
considered  in  the  case  dted.  The  Pennsyl- 
vania court  sustained  a  statute  limiting  the 
right  to  vote  for  six  candidates  where  seven 
were  to  be  elected,  and  declined  to  follow 
State  V.  Constantlne.  The  same  qneetion  was 
raised  under  a  statute  in  New  Tork.  In  ewe 
case  It  was  said,  the  question  is  "a  very  grave 
and  interesting  one"  (Angerstein  v.  Kenney, 
06  N.  T.  294),  and  In  another  case  it  was 
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said  to  be  a  question  "upon  whidi  tbere  Is 
room  for  difference  and  debate"  (People  ex 
rel.  Woods  v.  Crlssey,  91  N.  Y."  616).  We 
need  not  go  so  far  as  the  Illinois  and  Penn- 
sylvania courts  have  gone.  For  purposes  of 
this  case  it  may  be  conceded  that  no  voter  can 
give  more  than  one  vote  for  any  candidate^ 
The  legislation  before  us  does  not  do  this. 

The  gaaranty  of  the  Constitution  of  this 
state  that  every  male  person  a  citizen  of  the 
United  States  "shall  be  entitled  to  vote"  at 
an  election  "for  all  officers  »  •  •  elec- 
tive by  the  people,"  had  at  the  time  of  Its 
adoption  only  one  meaning.  At  the  time  the 
Constitution  was  adopted  there  was  restrict- 
ed suffrage  In  many  states.  In  some  there 
were  racial  disqualifications,  and  la  others 
property  and  educational  qualifications.  My 
opinion  Is  that  the  framers  had  In  mind  only 
the  matter  of  defining  what  persons  should 
be  entitled  to  vote.  The  debaters  In  both 
constitutional  conventions  make  this  clear. 
They  intended  to  guarantee  to  the  persons 
named  In  the  Ccmstltutlon  the  right  to  vote, 
and  the  same  right  to  vote  as  every  other 
elector.  Methods  of  voting  never  entered 
their  minds,  and  they  never  supposed  they 
were  prohibiting  any  method  of  election 
which  did  not  deny  equality  of  right  among 
voters.  The  provision  should  be  so  construed 
as  to  give  effect  to  their  purpose.  Whatever 
the  Duluth  charter  does  do.  It  does  not  In- 
fringe on  the  right  to  vote.  Every  citizen  has 
the  same  right  as  every  other  citizen.  The 
thought  running  through  all  the  decisions  Is 
that  the  right  to  vote  Is  a  political  privilege 
which  the  Legislature  may  regulate  to  any 
extent  not  prohibited  by  the  state  or  federal 
Constitution.  "Whether  such  regulation  be 
reasonable  or  nnreasonable  is  for  the  deter- 
mination of  the  Legislature  and  not  for  the 
courts,  so  long  as  such  regulation  does  not 
become  destructive."  Common  Council  v. 
Rush,  82  Mich.  532,  46  N.  W.  951,  10  L.  R.  A. 
171.  As  said  by  Elkln,  J.,  in  Winston  v. 
Moore,  244  Pa.  447: 

"In  a  general  way  it  may  be  said  that  elec- 
tions are  free  and  equal  witliin  the  meaning  of 
the  Constitution  when  they  are  public  and  open 
to  all  qualified  electors  alilce;  when  every  voter 
has  the  same  right  as  any  other  voter;  when 
each  voter  under  the  law  has  the  right  to  cast 
his  ballot  and  have  it  honestly  counted ;  when 
the  regulation  of  the  right  to  exercise  the 
franchise  does  not  deny  the  franchise  itself,  or 
make  it  so  difiicult  as  to  amount  to  a  denial ; 
and  when  no  constitutional  right  of  the  qualified 
elector  is  subverted  or  denied  him." 

Under  our  system  of  government,  where 
every  voter  has  a  right  to  run  for  office,  and 
wlieie  the  number  of  candidates  is  often 
large,  it  is  not  practicable  or  wise  to  settle 
the  right  to  office  by  a  single  ballot  of  first 
choice  votes  and  to  give  a  certificate  of  elec- 
tion to  the  candidate  receiving  the  highest 
number  of  first  dioice  votes.  Even  the  high- 
est may  sometimes  receive  but  a  small  frac- 
tion of  the  total  vote.  The  common  method 
of  elimination  is  now  by  means  of  a  primary 


eleetlni.  The  people  of  Dnlntti  proposed  to 
dispense  with  the  machinery  of  an  extra  pri- 
mary election  and  to  accomplish  the  same 
result  by  permitting  an  expression  of  second 
and  additional  choice  votes  aU  at  once.  With- 
out regard  to  the  merits  of  their  plan,  it  ap- 
pears to  me  that  the  plan  was  within  their 
constitutional  power  to  adopt.  No  voter  has 
a  constitutional  right  to  say  that  ills  candi- 
date shall  be  declared  elected  without  a  ma- 
jority of  first  choice  votes,  and  If  such  can- 
didate receives  less,  the  voter  who  supports 
him  has  no  constitutional  right  to  say  that 
the  election  shall  be  void  and  no  further  ex- 
pression of  the  electorate  shall  be  received. 
In  my  opinion  the  voters  of  Duluth  did  not, 
by  the  adoption  of  their  charter,  Infringe  up- 
on their  "own"  right  "to  vote." 

On  Petition  for  Reargument 

Henry  F.  Greene  and  John  El  Samuelson, 
both  of  Duluth,  for  City  of  Duluth. 

PER  CURIAM.  The  contestee  petitions 
for  a  rehearing.  The  city  of  Duluth,  though 
not  a  party,  aslcs  for  a  rehearing,  to  the 
end,  we  take  it,  that  it  may  appear  as  a 
friend  of  the  court  and  file  a  brief  or  make 
an  argument  if  a  rehearing  is  granted.  We 
treat  its  petition  as  one  proper  to  be  con- 
sidered. 

It  is  not  suggested  that  there  has  been  a 
failure  to  bring  any  fact  to  the  attention  of 
the  court;  nor  that  there  are  other  perti- 
nent authorities  whldi  might  be  cited;  nor 
that  arguments  which  might  have  been  made 
were  omitted;  nor  that  anything  new  bear- 
ing upon  the  case  is  at  hand.  Indeed,  the 
claim  is  that  the  court  went  wrong  upon  a 
plain  proposition  Involving  no  difficulty;  or, 
to  put  it  in  the  language  of  one  of  the  peti- 
tions: 

"If  one  will  put  the  proposition  up  to  good 
lawyers,  •  •  •  who  have  examined  into  the 
question,  five  out  of  six  will  say  that  the  stat- 
ute does  not  violate  the  Constitution." 

With  the  viewpoint  of  the  petitioners  in 
mind,  we  Itave  re-examined  the  one  question 
here  important,  viz.,  the  constitutionality 
of  the  preferential  system  of  voting  used  in 
the  election  of  the  municipal  Judge. 

In  reaching  our  decision  we  proceeded  stu? 
diously  and  with  deliberation,  and  conforma- 
bly to  the  settled  policy  of  this  court  in  fa- 
vor of  a  liberal  construction  of  the  Constitu- 
tion. It  Is  serious  to  declare  a  piece  of  leg- 
islation unconstitutional.  It  is  a  matter  for 
deliberate  consideration  when  it  is  seriously 
asserted  that  a  piece  of  legislation  Impairs 
the  constitutional  right  of  suffrage  of  a  citi- 
zen. We  reached  the  conclusion  that  a  sys- 
tem of  voting,  giving  the  voter  the  right  to 
vote  for  the  candidate  of  his  first  choice,  and 
against  the  first  choice  of  another  voter,  and, 
in  addition,  by  a  manipulation  of  second  and 
additional  choice  votes,  vote  fOr  different 
candidates  all  against  the  first  choice  of 
such  other  voter  to  a  number  of  times  limit- 
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«d  only  by  the  nmnber  of  candidates,  was 
-contrary  to  the  Intent  of  the  Constltatlon ; 
and  that  It  was  none  the  less  so  because 
such  other  voter  was  permitted  to  engage  In 
a  like  manipulation  of  second  and  additional 
choice  votes.  Our  farther  examination  con- 
firms us  In  our  view.  The  decision  Is  sound, 
and  we  do  right  In  upholding  the  right  of 
the  dtlzen  to  cast  a  vote  for  the  candidate 
of  fala  choice  unimpaired  by  second  or  addi- 
tional choice  votes  cast  by  other  voters. 

Sln<!e  nothing  has  been  overlooked  and 
there  Is  nothing  new  to  be  presented,  and 
upon  a  re-ezamlnatlon  we  are  confident  of 
the  correctness  of  our  decision,  a  rehearing 
should  not  be  granted.  We  respect  the  opin- 
ions of  others,  those  who  framed  the  cbai^ 
ter  and  those  who  have  thought  upon  It; 
but  our  own  judgments,  reached  after  much 
labor  and  deliberation,  and  with  the  aid  of 
the  arguments  of  able  counsel,  must  deter- 
mine the  decision  as  In  other  cases ;  and  the 
fact,  evident  when  the  opinion  was  written, 
and  made  prominently  plain  In  both  peti- 
tions, that  the  decision  is  unpopular,  had  no 
'Consideration  when  the  decision  was  reached 
and  receives  none  upon  the  petitions  for  a 
rehearing. 

Perhaps  all  has  been  said  that  need  be; 
but  it  is  claimed  that  confusion  has  come 
because  of  the  decision,  and,  if  so,  we  should 
help  in  Its  elimination  so  far  as  we  properly 
-can;  and  It  is  proper  enough  to  remark  up- 
on some  of  the  grounds  urged  for  a  rehear- 
ing, for  they  are  properly  before  us. 

The  petition  says: 

"Necessarily  untold  litigation  will  arise  over 
salaries  of  officers,  title  to  office,  and  tlie  effect 
of  official  acts.  Claims  are  already  made  by  dif- 
ferent parties  for  the  same  salary,  and  the  city 
knows  not  who  to  malce  payment  to.  As  to 
the  status  of  the  city  government,  and  the  pow- 
ers and  rights  of  ita  officials,  opinions  among 
lawyers  even  are  almost  as  divergent  as  the 
number  of  lawyers  at  the  bar.  The  credit  of  the 
city  is  liable  to  be  seriously  affected  by  this  deci- 
sion. •  •  ♦  The  result  is  that  bankers  are 
already  expressing  the  fear  that  the  obligations 
of  the  city  since  the  adoption  of  the  present 
charter  are  invalid." 

It  is  further  suggested  that  certificates  of 
Indebtedness  issued  by  the  city  and  assess- 
ments for  pubUc  Improvements  will  be  af- 


fected. It  Is  suggested  that  one  or  more 
commissioners,  holding  under  the  1918  elee- 
tion,  are  without  title  under  the  late  decl> 
sion ;  that  the  acts  of  the  commissioners  nuiy 
be  held  invaUd;  tliat  the  right  to  hold  of- 
fice may  still  be  involved  in  Judicial  investi- 
gation ;  and  that  the  dty  may  be  involved  in 
litigation  for  salaries  of  officers  claiming  to 
have  been  elected  though  they  never  entered 
office. 

We  assume  that  these  suggestions  are  se- 
riously made.  They  are  easily  answered. 
The  decision  does  not  invite,  nor  require,  nor 
permit,  the  dty  to  disavow  its  obligations. 
The  credit  of  the  dty  is  not  aftected.  The 
time  for  contest  of  the  results  of  the  1913 
election  has  gone.  It  is  hard  to  Imagine  a 
case  where  a  court  would  give  one  search- 
ing office  a  remedy  by  quo  warranto.  The 
acts  of  the  commissioners  holding  and  ex- 
erdsing  ottice  are  valid.  Public  improve- 
ments or  assessments  for  them  are  in  no 
wise  affected.  The  government  of  the  dty 
Is  not  gone.  Its  commission  form  of  gov- 
ernment is  still  with  it  No  calamity  has 
befallen  the  dty.  The  commissioners  hold- 
ing office  under  the  1913  election  are  Just 
as  truly  commissioners  as  if  they  bad  been 
elected  under  another  system  of  voting. 
There  is  no  reason  for  confusion.  There  may 
be  litigation.  Any  one  may  commence  a  law- 
suit But  all  these  grounds  suggested  in 
support  of  the  petitions  for  a  rehearing  are 
without  merit  and  tend  only  to  suggest  a 
fanciful  basis  for  fruitless  litigation. 

Complaint  is  made  tliat  the  opinion  tails 
to  advise  the  dty  of  the  various  complica- 
tions which  may  arise  in  the  future.  We  do 
not  see  them.  We  do  not  know  that  there 
will  be  any,  or  why  there  should  be.  The 
only  question  brought  to  us  was  whether  the 
coutestee  was  elected  municipal  Judge,  and 
it  arose  upon  a  contest  instituted  by  an  elec- 
tor .and  not  by  a  candidate  for  the  office. 
We  can  decide  no  questions  not  involved  In 
the  broad  question  stated.  The  appeal  was 
from  the  judgment  adjudging  the  contestee 
elected.  The  judgment  was  reversed.  The 
law  fixes  the  effect  of  a  reversal. 

Petitions  for  rehearing  denied. 
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WSOBTON  at  aL  ▼.  BAOEB,  Maror.  et  aL 

(No.  8865.) 

<Sapreme  Court  of  South  Dakota.     Sept.  9, 
1915.) 

iHXozioATma  LiQxroBS  «»33  —  BuBonoir — 
"Speoiai-  B5iJtcTioN''—NoTici!— Statutes. 
PoL  C!ode,  {(  1244-1246,  does  not  confer  on 
the  city  auditor  any  power  to  call  an  election ; 
aection  28Sft  as  amended  by  Laws  1913,  c.  254, 
requires  the  petition  for  the  submission  of  the 
question  of  the  sale  of  intoxicating  liquors  to 
be  filed  with  the  city  auditor;  section  1910,  as 
amended  by  Laws  1905,  c.  72,  provides  that 
questions  to  be  submitted  to  the  people  of  a 
municipality  shall  be  advertised  as  provided  for 
nominees  n>r  office  at  such  election ;  section 
1284  provides  an  annual  election  of  certain  of- 
ficers, and  10  days'  previous  notice  by  the  coun- 
cil of  the  time  and  plaoe  of  holding  such  elec- 
tion; and  section  1292  provides  that  the  city 
council  may  call  si>ecial  elections  and  give  no- 
tice tlMreol  E«14,  that  an  election  on  petition 
for  submission  of  the  question  of  the  sale  of 
intoxicating  liquors  was  a  "special  election," 
and  that  an  election  on  notice  thereof  given 
•olely  by  the  dty  auditor  on  his  own  initiative, 
withoDt  any  authority  from  the  city  council  or 
any  action  on  its  part,  was  invalid. 

[Ed.  Mote.— For  othet  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {{  40,  41;  Dea  Dig.  9=» 
83. 

For  other  definitions,  see  Words  and  Phraaea, 
First  and  Second  Series,  Special  BSection.] 

Appeal  from  Circuit  Court,  Beadle  Coun- 
ty ;  Alva  E.  T&ylor,  Judge. 

Election  contest  by  Daniel  P.  Wborton 
and  others  against  Fred  Bager,  as  Mayor 
of  the  City  of  Wolsey,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Mull  &  Boybl,  at  Huron,  for  appeUanta 
Gardner  &  Churchill,  of  Huron,  for  respond- 
ents. 

OATES,  J.  This  Is  an  appeal  from  a  deci- 
sion In  an  election  contest.  The  question  In- 
volved is  whether  the  election  held  at  the 
dty  of  Wolsey,  S.  D.,  on  April  20,  1916, 
which  resulted  in  favor  of  the  sale  of  Intoxi- 
cating liquors  In  said  dty,  was  a  legal  elec- 
tion. The  trial  court  pronounced  the  dec- 
tlon  illegal  and  found  the  facts  in  substance 
as  follows: 

That  on  March  16,  1915,  a  petition  dgned 
by  82  persona,  addressed  to  the  dty  council 
of  the  dty  of  Wolsey,  a  dty  of  tiie  third 
dass  organized  under  chapter  14,  Pol.  Code, 
was  filed  with  the  city  auditor,  asking  to 
have  the  question  of  the  sale  of  Intoxicating 
Uquors  submitted  to  the  voters  of  the  said 
dty  at  said  election.  That  5  of  said  signers 
were  disquallfled,  by  reason  of  bdng  mem- 
bers of  the  dty  council.  That  3  others  of 
said  signers  were  not  legal  freeholder  voters. 
That  3  others  of  said  signers  were  not  quali- 
fied electors.  That  2  others  of  said  signers 
withdrew  thdr  names  from  said  petition 
after  it  was  filed,  but  more  than  30  days 
prior  to  the  date  of  the  election,  thus  leav- 
ing only  19  qualified  signers.  Finding  X  is 
as  follows: 


"X.  That  th*  dty  oonncil  of  said  city  of 
Wolsey  did  not  order  said  purported  election 
to  be  held,  or  cause  the  same  to  be  done,  or  des- 
ignate the  place  or  places  at  which  said  election 
snouid  be  held,  or  give  notice  of  the  time  and 
place  <^  holding  audi  election,  or  cause  the 
same  to  be  done,  or  take  any  action  whatever 
in  the  calUng,  holding,  or  giving  notice  of  said 
purported  election,  and  the  said  city  coundl 
did  not  Consider,  pass  upon,  or  make  any  deter- 
mination as  to  the  suffidency  of  said  petition, 
or  the  number  and  qualification  of  the  signers 
thereto." 

We  do  not  deem  It  necessary  to  determine 
the  questions  as  to  the  qualifications  of  any 
of  the  above  signers,  nor  as  to  whether  the 
purported  withdrawals  were  in  fact  such. 
Even  If  there  had  been  a  legal  petition  on 
file,  with  25  signers,  as  required  by  statute, 
the  election  must  be  pronounced  invalid  upon 
the  grounds  set  forth  In  finding  X,  supra. 
The  notice  of  said  dection  was  given  soldy 
by  the  dty  auditor  upon  his  own  Initiative, 
and  without  any  authority  from  the  dty 
council  or  any  action  on  its  part  whatever. 
WhUe  it  is  true  that  by  section  2856,  PoL 
Code,  as  amended  by  chapter  264,  Laws  1913, 
the  petition  requesting  the  submission  of  the 
question  of  the  sale  of  intoxicating  liquors 
is  to  be  filed  with  the  dty  auditor,  such  au- 
ditor is  not  made  the  arbiter  of  the  suffi- 
dency  of  the  petition,  nor  is  he  authorized 
of  his  own  motion  to  give  notice  that  th« 
question  will  be  voted  on.  Section  1910,  Pol. 
Code,  as  amended  by  chapter  72,  Laws  1906, 
provides  In  part  as  fdlows: 

"Questions  to  be  submitted  to  the  people  of 
a  comity  or  municipality  shall  be  advertised  as 
provided  for  nominees  for  office  at  said  elec- 
tion." 

Section  1284,  PoL  Code,  prior  to  the 
amendment  by  chapter  115,  Laws  1916,  whldi 
amendment  was  not  in  effect  at  the  time  of 
holding  this  election,  provided  as  follows; 
the  italics  bdng  ours: 

"There  shall  be  an  annual  dection  for  elect- 
ing officers  herein  provided  held  on  the  third 
Tuesday  of  April  of  each  and  every  year  at 
such  place  or  places  in  each  ward  as  the  ooun- 
ott  shall  detignate,  •  •  •  snd  ten  days  p^ 
vious  notice  shaU  be  giten  iy  the  oovnoU  of  the 
time  and  place  of  holding  such  election  by  pub- 
lication in  at  least  two  of  the  city  papers  pub- 
lished in  said  dty  if  two  shall  be  published 
therein." 

Section  1202,  PoL  Code,  provides: 
"♦    •    •    The    city    coundl    ♦    »    •    in    all 
cases  necessary  for  the  purpose  of  this  article 

may  call  special  elections,  appointing  judges 
therefor,  canvass  the  returns  thereof,  and  pro- 
vide by  ordinance  the  mode  of  conducting  the 
same,  and  shall  give  notice  of  such  special  elec- 
tions, in  which  it  shall  be  stated  the  questions 
to  be  voted  upon,  and  cause  such  notices  to  ie 
puUished  for  the  same  length  of  time,  and  in 
the  same  manner  as  is  required  in  the  case  of 
regular  annual  elections  in  such  dty." 

It  may  also  be  observed  that  artide  7, 
chapter  15,  Pol.  Code,  being  sections  1244- 
1246,  defining  the  powers  and  duties  of  the 
dty  auditor,  does  not  confer  upon  him  any 
power  to  call  an  election.  Nor  can  we  find 
any  such  power,  except  in  the  case  of  a  ret- 
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erendum  electton  hereinafter  referred  to.  In 
State  ex  rel.  Ketterling  v.  Gregory,  26  S.  D. 
18,  127  N.  W.  733,  Ann.  Cas.  1913A,  40,  In 
the  opinion  by  Judge  Wtiitlng,  concurred  in 
by  a  majority  of  tbe  court,  it  was  intimated 
that  the  townsliip  clerk  might  hare  been  tbe 
one  upon  whom  the  duty  rested  of  calling 
the  election  in  question;  but  it  is  provided 
by  section  1010,  Pol.  Code,  that  in  the  case 
of  special  town  meetings  the  township  clerk 
shall  give  the  notice  thereof. 

Now,  while  the  election  upon  the  question 
of  tbe  sale  of  intoxicating  liquors  is,  when 
I>etltloned  for,  to  be  held  at  the  same  time 
and  place  as  the  regular  annual  city  election, 
and  can  be  held  at  no  other  time,  the  elec- 
tion, so  far  as  it  relates  to  such  question  of 
the  sale  of  intoxicating  liquors,  Is  a  special 
election.  It  is  not  held  unless  petitioned 
for.  The  question  must  be  submitted  upon 
a  separate  ballot.  It  Is  as  much  a  special 
election  as  it  would  be  If  held  at  another 
time  than  the  regular  annual  election.  It 
is  as  much  a  special  election  as  one  would 
be  at  which  the  question  of  the  Issuance  of 
municipal  bonds  Is  to  be  voted  on.  A  simi- 
lar question  arose  In  Oregon  in  Marsden  t. 
Harlocker,  48  Or.  90,  85  Pac.  328,' 120  Am. 
St  Rep.  786,  wherein  the  court,  after  re- 
viewing the  decisions  of  the  courts  of  several 
states,  said: 

"If  by  operation  of  law  the  election  invariably 
occurs  at  stated  intervals,  without  any  super- 
inducing  cauee,  except  the  efflux  of  time,  the 
election  is  general,  in  which  case  all  qualified 
persons  are  presumed  to  have  knowledge  there- 
of ;  and  hence  the  failure  of  any  officer  or  per- 
son upon  whom  t'>e  duty  devolves  to  give  a  pre- 
scribed notice  does  not  invalidate  the  votes 
cast  thereat  Where,  however,  some  local  proj- 
ect may  be  initiated  t>y  petition  or  other  means, 
on  election  to  determine  whether  such  propo- 
sition shall  be  adopted  is  special,  and  the  elec- 
tors cannot  be  presumed  to  have  knowledge  of 
an  npiplication  of  the  power  which  calls  for  tlie 
necessity  of  exercising  tbe  electoral  franchise, 
in  which  instance  a  compliance  with  all  the 
statutory  requirements  in  respect  to  the  per- 
formance of  the  conditions  precedent  is  man- 
datory in  order  to  validate  the  election." 

To  the  same  effect  Is  the  decision  tn 
Guernsey  v.  McHaley,  52  Or.  565,  98  Pac. 
158.  See,  also.  State  ex  rel.  Davis  v.  Bald- 
win, 100  Mo.  App.  673,  83  S.  W.  266.  In 
State  ex  rel.  Hunt  v.  Tauslck,  64  Wash.  69, 
110  Pac.  661,  86  L.  B.  A.  <N.  S.)  802,  we  find 
the  following: 

"Any  election  which  is  not  regularly  held 
for  the  election  of  officers,  or  for  some  other 
purpose  which  shall  come  before  the  electors 
at  repilar  fixed  intervals,  is  necessarily  a  spe- 
cial election." 

In  South  Dakota  tbe  question  of  the  sale 
of  intoxicating  liquors  can  only  be  voted 
upon  at  regular  fixed  Intervals ;  but  It  is  not 
voted  npon  at  such  regular  fixed  intervals, 
nnleas  a  petition  has  been  filed  requesting 
It  It  is  as  important  that  the  electors  be 
lawfully  informed  that  the  question  is  to  be 
Submitted  at  tbe  annual  city  election  as  It 
would  be  that  they  be  Informed  of  a  propos- 


ed election  to  vote  bonds  at  that  time  or  at 
any  other  time.  In  Sionx  -  Falls  Bleetric 
Light  &  Power  Co.  v.  (Sty  of  Sioux  Palls. 
21  S.  D.  18,  108  N.  W.  488,  a  referendiin\ 
election  had  been  called  &v  the  city  council, 
pursuant  to  a  petition  filed,  in  spite  of  tbe 
fact  that  In  such  case  the  statute  (section 
1218,  Pol.  Code)  provided  that  the  city  audi- 
tor tkould  call  tho  election.  Such  election 
was  held  to  be  without  authority  of  law 
and  void.    Thereof  this  court  said: 

"The  action  of  the  city  council,  therefore,  in 
attempting  by  an  ordinance  to  submit  its  for- 
mer resolution  and  contract  to  a  vote  of  tbe 
electors,  was  clearly  without  authority  and 
in  excess  of  its  jurisdiction,  as  the  power  to  sub- 
mit a  law,  ordinance,  or  resolution  which  baa 
been  passed  or  adopted  by  the  council  is,  as 
before  stated,  vested  in  the  city  auditor,  and 
not  in  the  city  council." 

In  said  opinion  this  court  quoted  with  ap- 
proval the  following  from  10  Am.  &  Eng. 
Ency.  of  law,  2d  Ed.: 

"An  election  held  without  affirmative  con- 
stitutional or  statutory  authority  will  be  in- 
valid, notwithstanding  a  unanimous  vote  may 
be  east  in  favor  of  tbe  particular  question 
submitted  or  in  favor  of  a  particular  officer." 

We  are  therefore  of  the  opinion  that  said 
election,  so  far  as  It  relates  to  tbe  question 
of  the  sale  of  Intoxicating  liquors,  was  a 
nullity.  That  being  so,  the  Judgment  appeal- 
ed from  must  be,  and  it  Is,  afiSrmed. 


WARD  et  aL  V.  FLBTOHBJE  at  aLf 

(No.  3848.) 

(Supreme  Conn  of  South  Dakota.     Aug.  18, 
1915.) 

1.  Elections  «=s>305— Contest— Appeal. 

Under  Pol.  Code,  $  1997,  providing  for  a 
speedy  hearing  upon  appeal  in  an  election  con- 
test, and  that  the  cause  shall  be  heard  and  de- 
termined in  a  summary  manner,  the  Supreme 
Court,  so  far  as  necessary  to  determine  the  cor- 
rectness of  the  judgment  appealed  from,  shouM 
pass  upon  all  alleged  errors  to  which  its  atten- 
tion is  called  by  either  side,  since  if,  from  the 
whole  record,  it  is  clear  that  the  judgment  is 
correct,  any  errors  in  the  rulings  of  the  trial 
court  were  without  prejudice  to  appellants. 

[Ed.   Note.— For   other   cases,    see   Elections, 
Cent  Dig.  §§  317-332;   Dec.  Dig.  «=c;Ou.] 

2.  Elections  «=>194— Ballots— lOENXirTiiia 
Marks— Statute. 

Under  PoL  Code,  {  1916,  providing  that  the 
jndges,  in  counting  the  vote,  shall  endeavor  to 
record  the  intention  of  the  voter,  and  section 
1923,  providing  that  no  elector  shall  place  any 
identifying  mark  upon  bis  ballot,  courts  and 
election  judges  should  try  to  find  and  carry  out 
the  intent  of  the  elector  when  satisfied  tliat  he 
has  endeavored  to  express  such  intent  in  the 
manner  prescribed  by  law  or  by  directions  on 
the  ballot,  and  should  presume  every  marking 
found  where  the  X  should  be  to  be  a  marking 
intended  as  an  X,  unless  the  eantraiy  is  dear, 
but  cannot  refer  to  any  mark,  whether  an  X  or 
not,  made  upon  a  ballot  at  an  unauthorized 
place  to  assist  in  determining  the  voter's  intent ; 
but,  where  it  appears  tliat  a  mark  was  inten- 
tionally made  by  a  voter  at  an  unauthorised 
place,  it  should  be  held  to  be  an  "identifying 
mark,"  though  it  is  not  the  province  of  the 
courts  or  the  election  judges  to  determine  wheth- 
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er  tbb  decftor  aettmHF  intended  midi  «  maA  to 

be  an  identifying  mark. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  {{  166,  167;   Dec.  Dig.  <S=»194.] 

3.  Elections  iS=»194- Bali,ot3  —  Indication 

OF  Votekb'  Ohoicb— Makks. 
Under  such  provisions,  and  where  the  ballot 
in  an  eleeti<m  to  determine  whether  intozioting 
liquors  should  I>e  sold  at  retail  in  a  city  contain- 
ed such  question  in  a  space  at  the  top,  with  in- 
structions that  the  voter  should  mark  a  cross 
(X)  in  the  square  at  the  left  of  the  word  "Yes" 
or  a  cross  (X)  in  the  anuare  at  the  left  of  the 
word  "No,"  ballots  marked  with  an  X  on  the 
word  "No."  ballots  marked  with  an  X  on  the 
word  "No '  and  an  X  in  the  square  preceding 
the  word  "No,"  a  ballot  properly  marked  in  the 
square  with  the  word  "nozer"  written  in  lead 
pencil  beneath  the  word  "Shall,"  ballots  with 
X's  on  the  word  "Xea,"  ballots  with  the  X  on 
the  word  "Xes,"  and  in  the  square  to  the  left 
of  the  word,  a  ballot  with  two  X's  stamped  be- 
neath the  printed  question,  a  ballot  having  the 
X  marked  properly  yntb  lead  pencil  and  to  the 
left  and  outside  ox  the  squares  the  figure  "10," 
ballots  having  in  the  atquare  before  the  word 
"Xes"  a  mark  in  no  wise  resembling  an  X,  a 
ballot  marked  with  an  X  in  the  square  before 
the  word  "Tes,"  and  also  having  iy  the  square 
the  written  letter  "Y,"  a  ballot  with  an  X 
stamped  above  the  letter  "¥'  in  the  word  "Of- 
ficial," a  ballot  having  the  X  so  placed  that  its 
junction  was  on  the  line  between  the  two 
squares,  and  a  ballot  marked  with  a  red  lead 
pencil  with  a  straight  line  to  the  left  of  the 
word  "Official,"  were  improperly  counted;  but 
ballots  with  two  X's  within  the  square  in  front 
of  the  word  "No,"  a  ballot  properly  marked  on 
its  face  with  a  star  on  its  back  not  made  by 
the  elector,  a  ballot  marked  with  a  traceable  X 
in  the  sqvare  in  front  of  the  word  "No,"  should 
have  been  counted,  and  where  at  least  two  X's 
were  intentionally  placed  where  the  law  did  not 
authorize  them  to  be  placed,  they  should  be  held 
to  be  identifying  marks. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  H  166,  167;  Dec  Dig.  «>=»194.] 

Appeal  from  Circuit  Court,  Brown  Coun- 
ty; Tbos.  Ij.  Bouck,  Judge. 

EIectI(m  contest  by  A.  L.  Ward  and  oth- 
ers against  G.  0.  Fletcher  and  others,  mem- 
bers of  the  Board  of  Commissioners  of  the 
City  of  Aberdeen,  Brown  County,  8.  D,,  Ed. 
M.  Hall,  Mayor,  and  H.  O.  Behrens,  member 
of  the  Board  of  Commissioners,  judgment 
for  contestees,  and  contestants  appeaL  Af- 
firmed. 

E.  B.  Harkln  and  Frank  McNulty,  both  of 
Aberdeen,  for  appellants.  Crofoot  &  Kyan 
and  Campbell  &  Walton,  all  of  Aberdeen, 
for  resi>ondent8. 

WHITINO,  J.  Contestants  and  appellants, 
proceeding  under  article  13,  c.  19,  Pol.  Code, 
contested,  in  the  circuit  court,  the  result  of 
a  certain  city  election  as  declared  by  the 
board  of  canvassers.  The  J'Udgment  of  such 
court  being  adverse  to  them,  they  have  ap- 
pealed therefrom  to  this  court  The  election 
in  question  was  held  to  determine  whether 
intoxicating  liquors  should  be  sold  at  retail 
in  such  dty. 

[1]  Section  1997,  Pol.  Code,  being  one  sec- 
tion of  article  13,  c.  19',  supra,  provides  for 
a  speedy  hearing  upon  appeal  and  that  the 


cause  "shall  be  heard  and- determined  in  a 
summary  manner."  ^e  only  questions  pre- 
sented relate  to  alleged  errors  of  the  trial 
court  in  its  rulings  as  to  the  effect  of  the 
markings  found  upon  certain  ballots  cast  at 
such  election.  Appellants,  by  clear  and  suf- 
ficient assignments  of  error,  have  presented 
those  rulings  of  the  trial  court  of  which  they 
complain,  and  respondents  have  set  forth 
numerous  rulings  of  the  trial  court  to  which 
they  took  exceptions  and  of  which  they  now 
complain.  We  believe  that  on  an  appeal  of 
this  nature  we  should,  so  far  as  necessary 
to  the  determination  of  the  correctness  of 
ibe  Judgment  appealed  from,  pass  upon  all 
alleged  errors  to  which  our  attention  Is 
called  by  either  side,  because  if,  from  the 
whole  record,  it  is  clear  that  the  Judgment  ot 
the  trial  court  is  correct,  all  errors,  it  any, 
in  the  rulings  of  the  trial  court,  were  With- 
out prejudice  to  appellants.  Voorhees  v.  At^ 
nol6,  108  Iowa,  77,  78  N.  W.  795 ;  Prenevost 
V.  Delorme  (Minn.)  152  N.  W.  758. 

[2]  Before  taking  up  the  various  ballots 
referred  to  by  the  parties,  It  Is  well  to  con- 
sider the  principles  tiiat  should  govern  can- 
vassing otScers  and  courts  in  determining 
whether  a  ballot  should  be  counted  and  how 
it  should  be  counted.  Section  1916,  Pel. 
Code,  provides: 

"The  judges  in  counting  the  votes  shall  en- 
deavor to  record  the  intention  of  the  voter." 

Section  1923,  Pol.  Code,  provides : 

"No  elector  shall  place  any  mark   upon   his 

ballot  hy  which  it  may  afterwards  be  identified 

as  the  one  voted  by  him." 

An  examination  of  the  xecord  herein  con- 
vinces ns  that  the  trial  court  was  of  the 
opinion :  first,  that  a  ballot  should  be  count- 
ed as  a  vote  If  from  such  ballot  the  Inten- 
tion of  the  voter  can  be  determined,  regard- 
less of  how  such  Intention  was  indicated; 
second,  that  no  meirk  upon  a  ballot  should 
be  held  to  be  an  identification  mark  unless 
it  clearly  appears  that  it  was  intended  as 
such  by  the  elector  who  cast  the  ballot,  and 
this  regardless  of  the  fact  that  there  might 
be  markings  upon  the  ballot  which  were  in- 
tentionally placed  thereon  by  the  elector  and 
were  so  placed  without  authority  of  law. 
These  positions  find  no  support  whatever  in 
any  decision  of  this  court  and  are  contrary 
to  the  settled  law  of  this  state.  As  early  as 
the  decision  in  Vallier  v.  Brakke,  7  S.  D.  343, 
64  N.  W.  180,  decided  20  years  ago,  this 
court  said: 

"There  was  much  discussion  on  the  argument 
and  in  the  briefs  of  counsel  as  to  the  duty  of 
judges  of  election  and  courts  to  carry  out  the 
intention  of  the  voter.  This  is  true  to  a  cer- 
tain extent;  but,  as  the  Legislature  has  re- 
quired the  elector  to  express  his  intention  by 
certain  well-defined  markings  upon  his  ballot, 
his  intention  must  be  determined  by  these  mark- 
ings, and  not  by  the  uncertain  and  undefined 
ideas  of  the  judges  of  election,  or  by  the  courts, 
as  to  his  intention.  The  Legislature  has  clearly 
and  precisely  defined  the  manner  in  which  the 
elector  may  designate  the  candidates  for  whom 
he  desires  to  vote,  and  has  prescribed  definite 
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and  flz«d  nilea  to  govern  the  voter  in  designat- 
ing Bucb  candidatea.  As  before  stated,  the  pya- 
tern  is  simple,  and  there  is  no  difficulty  in  the 
elector's  complying  with  the  rules.  In  our  view, 
it  is  neither  the  duty  of  judges  of  election  nor 
the  courts  to  fritter  away  uie  benefits  of  the 
system  by  strained  efforts  to  get  at  the  inten- 
tion of  the  voter  in  any  manner  other  than  by 
following  the  roles  prescribed  by  the  liCgisla- 
ture.  If  the  elector  does  not  take  interest 
enough  in  his  vote  to  follow  these  simple  and 
easily  understood  rules,  he  can  complain  of  no 
one  if  his  vote  is  not  counted.  A  system  so  sim- 
ple and  plain,  and  which  can  be  comprehended 
by  any  elector  of  ordinary  intelligence  in  a  few 
minutes,  must  b«  fiallowed.  There  can  be  no  ex- 
cuse for  not  following  it" 

In  Treat  v.  Morris,  25  8.  D.  615,  127  N.  W. 
554,  wblcb  was  also  a  case  where  a  quea- 
tion  of  sale  of  Intoxicating  liquor  was  voted 
on  and  voted  at  a  time  and  under  drcutu- 
Btanoes  making  lawftil  a  marking  either  upon 
fhe  word  "Xes"  or  "No"  or  in  the  square 
bef<HW  one  of  snch  words,  this  conrt  said : 

"It  has  heretofore  been  held  by  this  court,  m 
several  occadons,  as  well  as  in  many  other  ju- 
risdrcdons,  that  the  voter's  intention,  as  com- 
prehended within  the  meaning  of  such  sections 
of  the  statute,  is  an  intention  to  mark  his  bal- 
lot according  to  law,  and  is  not  an  intention  to 
vote  for  any  particular  person,  or  in  any  par- 
ticular way  on  any  question  submitted  to  vote. 
The  law  provides  how  the  elector  shall  express 
his  intention  by  the  marking  of  his  ballot. 
Where  an  elector  deliberately  marks  his  ballot 
some  other  way  than  required  by  law.  although 
Us  intention  might  be  gathered  thereirom  as  to 
how  he  intended  to  vote,  still  bis  vote  should 
not  be  counted  because  he  has  not  attempted  to 
mark  his  ballot  in  the  manner  the  statute  says 
he  must.  Where  an  elector  has  attempted  to 
make  the  word  'Yes'  or  'No,'  or  Uttempted  to 
place  a  cross  in  the  circle,  and  by  reason  of  a 
defect  in  the  stamp  or  pencil,  not  properly  mak- 
ing a  clear  cross,  or  some  like  occurrence,  then 
there  is  an  intention  to  mark  the  ballot  in  ac- 
cordance with  the  method  prescribed  by  statute, 
and  under  such  circumstances  it  should  be  count- 
ed, if  it  can  be  gathered  from  tJie  ballot  how  he 
intended  to  vote;  but  where  he  actually  makes 
the  cross  on  some  other  part  of  the  ballot,  other 
than  where  the  law  says  he  should  make  11^  the 
vote  should  not  be  counted." 

In  Church  ▼.  Walker,  10  S.  D.  90,  T2  N. 
W.  101,  decided  In  1897,  this  court  said : 

"If  the  cross  outside  the  circle  was  made  by 
mistake,  the  elector  should  have  procured  an- 
other ballot.  On  failure  to  do  so  the  judges  of 
election  should  have  presumed  it  was  made  aa 
an  identiljring  mark,  and  should  have  declined 
to  count  the  ballot  for  any  candidate." 

(Tourts  and  election  Judges  should  strive 
to  determine  and  carry  out  the  Intent  of  the 
elector  when  satisfied  that  the  elector  has 
endeavored  to  express  such  intent  in  the 
manner  prescribed  by  law  or  by  directions 
found  upon  the  ballot,  and,  for  that  purpose, 
should  presume  every  marking  found  where 
the  X  should  be  to  be  a  marking  intended  as 
a  X  unless  the  contrary  is  clear.  Upon  the 
other  hand,  no  mark,  whether  it  be  a  X  or 
not,  which  has  been  made  upon  a  ballot  at 
an  unauthorized  place,  can  properly  be  re- 
ferred to  to  assist  In  determining  the  intent 
of  the  voter;  and,  where  it  appears  that 
a  mark  was  intratlonally  made  by  the  voter 
at  an  unauthorized  place,  it  should  be  held 
to  be  an  i4entlfying  mark.    It  is  mot  the 


province  of  the  courts  or  tlie  election  judges 
to  determine  whether  the  elector  actaaUy 
Intended  snch  a  mark  to  be  an  identiflcatton 
mark.  A  strict  adherence  to  these  rules  w^ill 
tend  to  Inarure  the  parity  of  our  elections. 
In  the  present  case  each  ballot  had  upon  its 
face  clear  and  explicit  Instructions  aa  to 
how  the  elector  should  expretss  his  intent. 
Such  instructions  conformed  to  the  provi- 
sions of  the  statute.  The  ballots,  Inciuding 
such  Instructions,  were  as  follows: 

Offlelal  Ballot 
Question  Submitted. 


Tea 


No. 


"Bhall  IntoKtcatiag  Ilqnon  b* 
sold  at  retail  T" 


Instructions. 

An7  voter  In  favor  ot  the  uil*  at  Bach  liquors  as 
aforesaid  shall  mark  a  cross  (X)  in  the  square  at 
the  left  of  the  irord  "Yes."  Any  voter  opposed  to 
such  sale  Shall  mark  a  cross  (Z)  la  the  aqusir* 
at  the  left  ot  the  word  "No." 


Certainly  no  elector  who  failed  to  follow 
such  Instructions  and  to  thus  comply  with 
the  law  can  complain  if  his  baUot  is  not 
counted  as  a  vote,  and  other  electors  have  no 
more  cause  to  complain  because  such  ballot 
is  not  counted  than  they  have  to  oomplaXn 
because  some  other  elector  flailed  to  go  to  tlie 
polls  and  vote. 

[3]  With  these  propositions  in  mind  we 
will  proceed  to  consider  the  several  rulings 
complained  of.  Appellants  complain  of  ttie 
court's  rulings  in  counting  as  votes  in  tlie 
negative  48  ballots.  For  the  purposes  of  ° 
argument  some  of  the  ballots  are  by  appel- 
lants placed  in  groups.  In  the  first  group 
there  are  properly  34  ballots.  These  ballots 
are  each  marked  with  a  X  on  the  word  "No," 
and  with  no  other  marking.  These  ballots 
should  not  have  been  counted.  At  the  tlnia 
of  this  election  there  was  no  law  authorizing 
such  marking.  Furthermore,  unless  sudi  a 
marking  were  made  in  compliance  with  some 
law  or  Instructions  directing  the  placing  of  a 
X  on  the  word  "No"  to  indicate  a  vote  in  tlie 
negative,  the  election  judges  and  the  courts 
would  be  bound  to  hold  that  the  effect  of  so 
placing  the  X  was  to  erase  the  word  "No," 
thus  indicating  an  intent  to  vote  in  the  af- 
firmative, which  intent,  being  indicated  in  a 
manner  not  authorized  by  law,  could  not  be 
carried  out  by  such  judges  or  courts.  In  the 
second  group  there  are  10  ballots.  These 
ballots  are  each  marked  with  a  X  on  the  word 
"No"  and  a  Z  In  the  square  preceding  the 
word  "No."  These  should  not  have  been 
counted  as  votes :  First,  because  the  X  mi  the 
word  "No"  erases  such  word,  and  would  In- 
dicate, though  improperly,  an  intent  to  vote 
in  the  afilrmatlve;  second,  because  the  voter 
has  Intentionally  placed  a  mark  where,  under 
the  law  and  the  Instructions  on  the  ballot,  he 
was  without  authority  to  plaoe  it,  and  by 
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which  he  might  he  able  to  Identify  his  ballot 
Appellants  complain  of  a  ruling  holding,  aa  a 
▼ote  In  the  negative,  a  ballot  having  a  row  of 
fonr  X's,  one  In  the  square  at  the  left  of  the 
word  "No,"  (Hie  to  the  left  of  the  first  and 
partly  within  and  partly  vrtthont  such  square, 
the  others  stUl  farther  to  the  left  and  entirely 
without  such  squara  At  least  two  X's  were 
intentionally  placed  where  the  law  did  not 
authorize  them  to  be  placed,  and  alionld  have 
been  held  to  have  been  Identlflcatlon  mariis. 
Another  ballot  counted  as  a  vote  in  the  nega- 
tive was  pr(H)erly  marked  in  the  square,  and 
also  had  the  word  "nozer"  written  in  lead 
pencil  beneath  the  word  "Shall."  This  bal- 
lot was  wrongfully  counted.  Another  ballot 
counted  in  the  negative  had  two  X's,  one  in 
the  center  of  the  square  at  the  left  of  the 
word  "No,"  the  other  to  the  left  of  the  first 
and  partly  within  and  partly  without  such 
square:  This  vote  was  properly  counted. 
While  the  law  only  requires  one  X  to  be  plac- 
ed in  the  square,  yet,  if  dther  of  such  X's 
stood  alone,  it  would  be  deemed  a  proper 
marking  of  the  ballot,  and,  there  being  noth- 
ing peculiar  or  suspicious  leading  one  to  be- 
lieve that  there  was  any  Intention  that  either 
of  snch  X's  should  be  an  identlflcatlon  mark, 
It  shoold  not  be  held  such  a  mark;  such 
marking  is  clearly  distinguishable  from  a 
marking  intentlcmaUy  made  in  an  unauthoriz- 
ed place.  What  we  have  said  in  relation  to 
the  last  ballot  also  coven  another  ballot 
counted  in  the  negative.  Another  ballot 
counted  in  the  negative  was  one  properly 
marked  on  its  face,  but  having  a  star  made 
by  a  lead  pencil  on  its  back.  The  trial  court 
has  not  indicated  the  ground  for  its  ruling, 
but  we  presume  that  it  must  liave  found 
that  this  mark  was  not  made  by  the  elector 
who  cast  the  ballot  From  the  whole  record 
we  think  there  was  sufficient  evidence  to 
Justify  the  trial  court  in  concluding  that  this 
mark  was  not  on  the  ballot  when  such  ballot 
was  delivered  to  the  election  Judges.  There 
were  therefore  46  ballots  counted  as  votes 
In  the  negative  which  should  not  have  been 
counted  either  way. 

It  is  undisputed  that  there  are  23  ballots 
exactly  like  the  first  group  above  mentioned, 
excepting  that  the  X's  were  on  the  word 
"Yes."  There  are  also  6  ballots  exactly  like 
the  second  group  above  mentioned,  excepting 
that  the  X's  were  on  the  word  "Yes"  and  in 
the  square  to  the  left  of  such  word.  The 
above  29  ballots  should  not  have  been  count- 
ed as  votes.  Respondents  complain  of  7  bal- 
lots which  are  marked  with  more  than  one  X 
In  the  square  in  front  of  the  word  "Yes." 
eix  of  these  (Exhibits  H— U,  K— 66,  K— 54, 
J — 18,  J — 22,  and  J — ^24)  were  properly  count- 
ed in  the  affirmative,  because,  while  the 
markings  thereon  are  not  to  be  commended, 
being  two  crosses  witliln  the  square  or  cases 
where  the  marking  is  more  or  less  blurred, 
yet  the  intent  of  the  voter  to  make  a  cross 
within  the  proper  square  is  j>erfectly  clear. 


The  other  (Bshibit  B — 3)  was  Improperly 
counted;  it  had  two  X's  stamped  above  the 
printed  question.  The  trial  court  impr(q>erly 
counted,  as  a  vote  In  favor  of  the  affirmative, 
one  ballot  (Exhibit  B— 2)  having  the  X  mark- 
ed properly  with  lead  pencil,  and  to  the  left 
and  outside  of  the  squares  the  figure  "10" 
marked  with  apparently  the  same  lead  pencil. 
The  trial  court  improperly  counted,  as  votes 
in  favor  of  the  affirmative,  two  ballots  (Exhib- 
it E>— 7  and  Exhibit  El— 8)  each  having,  in  the 
square  before  the  word  "Yes,"  a  mark  In  no 
mann»  resembling  a  X.  These  marks  were 
made  with  x>encil,  and  clearly  show  that  nei- 
ther elector  was  attempting  to  make  a  X. 
The  trial  court  improperly  counted,  as  a 
vote  in  favor  of  the  affirmailve,  a  ballot  (Ex- 
hibit 3—20)  marked  with  a  X  in  the  square 
before  the  word  "Yes,"  but  also  having  in 
said  square  the  written  letter  "Y."  The  trial 
court  improperly  counted,  as  a  vote  in  the 
affirmative,  a  baUot  (Exhibit  K— 59)  having  a 
X  stamped  with  the  official  stamp  above  the 
letter  "1"  to  the  word  "oflBdal."  The  trial 
court  Improperly  counted,  as  a  vote  in  the  af- 
firmative, a  ballot  (Exhibit  C— 24)  having  the 
X  80  placed  that  the  ]uncti<m  of  the  X  was 
exactly  on  the  line  between  the  two  squares 
before  the  words  "Yes,"  and  "No."  The  trial 
court  Improperly  counted,  as  a  vote  in  the 
affirmative,  a  ballot  (Etshlblt  K — 63)  marked 
with  a  red  lead  pencil  by  a  cross  in  a  proper 
place  and  by  a  straight  line  to  the  left  of 
the  word  "Official."  The  trial  court  improp- 
erly refused  to  count,  as  a  vote  in  the  nega- 
tive, a  ballot  (Exhibit  E — 35)  marked  In  the 
square  in  front  of  the  word  "No."  The  mark 
was  made  with  the  official  stamp.  At  first 
glance  it  appears  to  be  but  a  straight  line, 
but  a  careful  examination  reveals  a  trace  of 
the  lines  of  the  cross,  and  it  Is  dear  that 
the  elector  made  the  mark  with  the  stamp, 
but  by  pressing  down  upon  one  edge  of  sudi 
stamp.  The  elector  has  endeavored  to  ex- 
press his  intention  in  the  manner  provided  by 
law.  The  trial  court  counted  as  votes  in 
favor  of  the  affirmative  ballots  Exhibits  22, 
23,  and  24.  It  Is  very  doubtful  whether  ei- 
ther of  these  ballots  should  have  been  count- 
ed, as  it  is  hard  to  determine  from  either  of 
such  ballots  whether  the  voter  was  trying  to 
comply  with  the  provisions  of  law.  To  reject 
these  ballots  would  not  change  the  result  of 
the  electicm,  so  we  refrain  from  passing  on 
same.  As  supporting  the  above  holdings,  see 
cases  dted  in  notes  47  L.  R.  A.  806-844.  There 
are  therefore  87  ballots  lmproi)erly  counted 
as  votes  in  the  affirmative,  and  one  ballot 
not  counted  whidi  should  have  been  counted 
as  a  vote  in  the  negative.  The  total  negative 
vote  as  found  by  the  trial  court  should  be 
reduced  45  votes,  and  the  total  affirmative 
vote  so  found  should  be  reduced  37  votes, 
making  a  net  change  in  favor  of  the  affirma- 
tive of  8  votes.  The  trial  court  having  found 
that  there  was  a  majority  of  9  votes  in  the 
negative,  it  follows  that  under  our  views, 
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there  la  a  majority  of  one  vote  In  the  nega- 
Uye. 
The  Judgment  of  the  trial  court  Is  affirmed. 


DE.  B.  D.  EATON  CHEMICAL  OO.  V. 
DOHEBTY  et  aL 

(Supreme  Court  of  North  Dakota.     Jmie  22, 
1916.) 

(Byllabui  &v  the  Court.) 

1.  Evidence  €=>158— Book  Entbjxs. 

Plaintiff  sought  to  recover  from  the  defend* 
ants  for  the  value  of  certain  merchaudise, 
which  plaintiff  claimed  to  have  sold  and  deliv- 
ered to  the  defendant  Doherty  under  a  written 
contract,  the  performance  of  which  was  guar- 
anteed by  the  defendants  Evoy  and  Coliton. 
One  Colling,  an  officer  of  the  plaintiff  corpora- 
tion, was  permitted  to  testify,  over  objection, 
to  ms  conclusions  as  to  the  value  and  delivery 
of  such  goods,  based  upon  alleged  entries  made 
against  Doherty  in  plaintiffs  books  of  account. 
The  books  were  not  produced  or  offered  in  ev- 
idence, although  they  concededly  were  in  the 
possession  of  the  plaintiff.  It  is  held  that  the 
testimony  of  Collins  as  to  the  contents  of  such 
book  entries  was  incompetent,  and  should  have 
been  excluded. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
C«it  Dig.  §1  472,  473,  474%-«)4,  506-^26; 
Dec  Dig.  <S=»158.] 

2.  Witnesses  €=>256  —  Betbbshino  Bbcoi.* 

LXCTION — MeHOBANDA. 

For  the  reasons  stated  in  the  opinion,  such 
testimony  was  not  admissible  on  the  theory  that 
such  books  constituted  memoranda  used  by  Col- 
lins to  refresh  his  recollection. 

[Ed.  Note.— For  other  cases,  see  Witnesaea, 
Cent  Dig.  i§  874^-890 ;   Dec.  Dig.  «=255.] 

3.  Evidence  «=»158— Books  or  Account. 

The  books  of  account  were  the  best  evi- 
dence of  the  contents  of  the  entries  made 
therein. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  iS  472,  473,  474%-504,  60ft-526; 
Dec.  Dig.  <8=>168.1 

4.  Saixs  «=»857— Dklivebt  of  Oood»— Bvb- 

DEN  OF  PbOOF. 

The  burden  of  proof  was  upon  the  plaintiff 
to  establish  the  sale  and  delivery  by  it  to 
Doherty  of  the  goods  for  which  recovery  was 
sought  and  also  the  value  thereof. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  511,  1044-1048;   Dec.  Dig.  «=3357.] 

6.  Sales  «=»859— Deuvebt  of  Goods— Evi- 
dence. 

For  the  reasons  stated  in  the  opinion,  it  Is 
keW  that  such  facts  were  not  proven  by  any 
competent  evidence,  and  that  the  trial  court 
erred  in  directing  verdict  in  plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  tf  511,  1056-1059;   Dec.  Dig.  <S=»359.] 

Appeal  from  District  Court,  Bottineau 
County ;  Burr,  Judge. 

Action  by  the  Dr.  B.  D.  Eaton  Chemical 
Company  against  J.  P.  Doherty,  EM  Evoy, 
and  Steve  Coliton.  From  a  Judgment  for 
idalntiff,  defendants  Evoy  and  Oollton  ap- 
peal.   Reversed,  and  cause  remanded. 

Soule  ft  Cooper,  of  Westhope,  fbr  appel- 
lants. Weeks  &  Mourn,  of  Bottineau,  for 
respondent 


GHRISTIANSON,  X     The  pialntUT  Is    a 

Minnesota  corporation,  whose  place  of  busi- 
ness Is  located  In  Minneapolis,  Minn.  It  Is 
engaged  tn  the  bnainesa  of  mauufactnrlng; 
and  selling  veterinary  and  other  remedies. 
On  June  3,  1910,  the  plaintiff  entered  Into  a 
vrritten  contract  with  the  defendant  J.  P. 
Doherty,  whereby  the  plaintiff  agreed  "to  fill 
and  deliver  on  board  cars  at  Minneapolis, 
Minn.,  his  reasonable  orders,  provided  his  ac- 
count Is  In  satisfactory  condition,  and  to 
charge  all  goods  shipped  him  under  this  0(hi- 
tract  to  his  account  at  current  wholesale 
prices."  The  defendants  Ed  Evoy  and  Steve 
C<dlton  signed  a  written  guaranty,  attaclied 
to  said  oontiact,  whereby  they  Jointly  and 
severally  guaranteed  the  performance  by  said 
Doherty  of  said  contract  The  plalntllFa 
complaint  sets  forth  the  contract  and  tbe 
guaranty  in  full,  and  further  alleges: 

"That  under  and  pursuant  to  said  contract 
the  plaintiff  sold  and  delivered  to  the  said  J.  P. 
Doherty  goods  and  merchandise  as  described  in 
said  contract  on  the  23d  day  of  June,  1910,  at 
the  agreed  price  of  four  hundred  siztyHriz  and 
io/i«o  dollars  ($466.10).  and  on  the  2d  day  of 
July,  1910,  at  the  agreed  price  of  four  hundred 
twenty-four  and  «o/ioo  dollars  ($424.G0),  and 
that  no  part  of  the  same  has  been  paid,  except 
the  sum  of  three  and  *.?/}oo  dollars  paid  April 
15,  1910,  and  the  sum  of  five  and  "s/ioo  dol- 
lars paid  November  15, 1011,  and  the  further  sum 
of  three  hundred  forty-one  and  ^^/loo  dollars 
($341.65),  paid  November  30,  1912,  and  the 
further  sum  of  (me  hundred  dollars  ($100.00) 
paid  December  17,  1912." 

Tbe  complaint  further  alleges  that  the  de- 
fendant Dc^erty  failed  to  pay  for  said  goods 
and  merchandise,  although  payment  was 
demanded  from  tiie  defendants  Coliton  and 
Evoy,  and  that  subsequently  the  contract 
with  Doherty  was  canceled  by  the  plaintiff 
on  account  of  Doherty's  failure  to  oonLply 
with  Its  terms. 

The  defendant  Doherty  defaulted,  and  the 
defendants  Evoy  and  Coliton  answered,  siie- 
dflcaily  denying  the  sale  and  delivery  to  tlie 
defendant  Doherty  of  the  goods  and  mer- 
chandise described  In  tbe  complaint,  and  al- 
leging that  an  additional  payment  of  $400 
was  made  to  the  plaintiff  on  or  about  Novem- 
ber 30, 1912,  and  that  at  the  time  the  defend- 
ants signed  the  guaranty  the  original  contract 
had  not  been  signed  by  the  defendant  Doher- 
ty, that  they  received  no  consideration  for 
the  execution  thereof,  and  that  the  same 
was  delivered  to  the  plaintiff  by  Doherty 
without  the  knowledge  and  consent  of  the  de- 
fendants Coliton  and  Evoy. 

Upon  the  trial  of  the  action  the  plaintiff 
offered  in  evidence  the  written  contract  and 
guaranty,  and  the  execution  and  delivery  of 
such  instrument  was  clearly  established. 
The  only  testimony  offered  by  the  plaintiff  to 
prove  a  sale  and  delivery  to  Doherty  by  the 
plaintiff  of  any  goods,  and  the  value  thereof, 
was  the  testimony  of  Frank  Collins,  which 
was  as  follows: 

"Q.  What  Is  your  name?  A.  Frank  Collins. 
Q.  Where  do  you  live?     A.  Minneapolis.      Q. 


Q=>For  other  casei  see  aame  topic  aad  KEY-NUMBER  In  all  Key-Namber«d  Dtguta  and  Ind*XM 
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Are  70a  an  officer  of  the  nlaintiS,  Dr.  Eaton  1 
Gbemical  Company?  A.  leg,  sir.  Q.  What  I 
officer?  A.  President  and  treasurer.  Q.  How 
long  have  you  been  connected  with  the  plaintiff 
as  an  officer?  A.  I  was  secretary  first ;  I  huve 
been  with  the  company  nearly  four  years  as 
an  officer.  Q.  Do  you  know  whether  or  not 
this  contract  was  accepted  on  behalf  or  by  the 
plaintiff,  Eaton  Ohenucal  Company?  A.  Yes, 
sir.  Q.  And  do  you  know  about  the  time— the 
date— of  the  acceptance  of  it?  A.  About  June 
3<1,  I  think.  9.  About  June  3,  10107  A. 
About  June  S,  1910.  Q.  Do  you  know  whether 
the  goods  were  fumi^cd  under  this  contract 
to  the  defendant  Doherty  at  that  time?  A. 
Yes,  fdr.  Q.  Do  you  know  how  much,  or  at 
what  price?  A.  Yes ;  I  have  the  amounts  here 
and  shipments.  Q.  You  may  state  what  quan- 
tity ana  what  price  goods  were  furnished  to 
this  man  Doherty.  Mr.  Soule:  That  is  ob- 
jected to  as  incompetent,  irrelevant,  and  imma- 
terial, and  ont  of  the  order  of  proof,  the 
Court:  Overruled.  Mr.  Soule:  Exception.  A. 
The  amounts?  Q.  Yea.  A.  On  June  23,  1910, 
$466.10;  and  July  2,  1910,  $424.60.  Q.  Was 
that  at  the  regular  wholesale  price  of  this  goods 
at  that  time?  Mr.  Soule:  Objected  to  as  in- 
competent, irrelevant,  and  immaterial;  the 
pleadings  having  set  forth  a  specific  agreed 
price.  The  Court:  Overruled.  Mr.  Soule: 
Exception.    A.  Yes ;  a  wholesale  price." 

Groes-examlnatian  by  Mr.  Soale: 
"Q.  How  do  yon  know  there  was  $890.70 
worth  of  goods  furnished?  A.  Because  that  u>a» 
oceording  to  our  bookt.  Q.  You  don't  know 
anything  about  it  yourself,  personally?  A.  Oh, 
yes ;  I  am  in  the  office  all  the  time.  Q.  You  see 
the  books  right  along?  A.  Yes,  sir.  Q.  And 
the  knowledge  which  you  have  regarding  the  fur- 
nishing of  these  goods  comes  from  your  inspec- 
tion of  the  books?  A.  Yes,  sir;  and  from  see- 
ing the  goods  shipped  ont  Q.  You  saw  these 
goods  shipped,  did  yon?  A.  Part  of  them;  not 
all  of  them.  Q.  What  part  did  you  see  shipped ; 
what  part  did  you  see  shipped?  A.  Practically 
all  of  the  first  shipment.  Q.  Where  did  you  see 
it?  A.  At  our  place  of  business  in  Minneapolis. 
Q.  Where  is  that?  A.  We  were  at  709  first 
Avenue  South  then.  Q.  Have  yon  got  a  side 
track  in  there  from  the  railway?  A.  No,  sir. 
Mr.  Weeks :  That  is  objected  to  as  immaterial 
and  improper  cross-examination.  The  Court: 
Overruled.  Mr.  Soule:  Read  the  question. 
(The  last  question  read  to  the  witness.)  A.  No. 
By  Mr.  Soule:  Q.  You  testified  that  yon  only 
knew  about  the  shipment  of  part  of  the  goods. 
What  portion  of  the  first  shipment  did  you 
know  about?  A.  I  don't  do  all  the  shipping  and 
packing,  but  I  Supervise  the  business  and  know 
what  is  going  on.  I  have  men  to  work  there. 
Q.  Well,  what  portion  of  that  first  shipment  can 
you  testify  positively  about?  Mr.  Weeks:  Ob- 
jected to  as  improper  cross-examination,  already 
gone  over,  and  immaterial.  The  Court:  Over- 
ruled. Mr.  Weeks:  Exception.  A.  Why,  I  su- 
perintend the  general  business,  and  we  have  help 
in  shipping.  I  am  positive  the  goods  were  all 
shipped ;  but  I  did  not  handle  every  box  in  the 
shipment,  or  every  package.  Q.  Your  duties 
are  confined  to  the  postage  stamps  and  en- 
velopes, then?  A.  No,  sir ;  my  business — my 
duties  are  confined  to  the  general  supervision  of 
that  business.  Q.  You  are  willing  to  testify  pos- 
itively to  the  shipment  of  any  portion  of  the 
firsrt  invoice?  A.  Why,  certainly;  I  testify 
that  it  was  all  shipped  that  vie  have  charged  him 
toith." 

Redirect  examination  by  Mr.  Weeks: 
"Q.  Mr.  Collins,  your  company  keep  a  set  of 
books,  do  they?  A.  Yes,  sir.  Q.  Do  they  keep 
an  invoice  book?  A.  Yes.  Q.  Do  yon  know 
whether  or  not  these  books— these  books  or  rec- 
ords—are correctly  kept?  A.  Yes,  sir.  Q.  Have 
you  recentiy  examined  the  books  with  reference 
to  ttw  account  against  J.  P.  Doherty,  which  you 


have  testified  to?  A.  Yea.'  Qi  And  do  you  know 
that  that  amount  is  correct?  A.  Yes.  Q.  Doe* 
that  account  show  the  ituns  that  you  have  testi- 
fied to  here  as  charged  to  Doherty  T  A.  Yes. 
Mr.  Soule:  Objected  to  as  not  the  best  evi- 
dence. The  Court:  Sustained.  Mr.  Weeks: 
Exception.  Q.  When  did  you  examine  these 
books,  Mr.  Collins?  A.  Oh,  I  see  the  books 
right  along,  and  I  have  examined  them  just 
before  I  come  up  here.  Q.  Where  are  those 
books  now?  A.  in  the  safe  in  Minneapolis.  Q. 
Was  it  possible  to  have  these  books  here?  A. 
We  are  using  them  right  along,  and  keep  them 
in  the  safe.  Q.  Would  it  be  possible — that  is, 
would  it  be  interfering  with  your  business— to 
take  these  books  away  from  Minneapolis?  Mr. 
Soule:  Objected  to  as  incompetent,  irrelevant, 
and  immaterial.  The  Court:  Overruled.  Mr. 
Soule:  Exception.  A.  Yes.  Q.  Now,  outside 
of  ]'our  personal  knowledge  of  this  transaction, 
can  you  refresh  your  memory  from  an  examina- 
tion of  the  books,  and  state  whether  or  not  the 
statements  you  have  given  are  correct,  as  to  this 
account?  A.  Yes.  Q.  And  are  they?  A.  Yes. 
Mr.  Sgule :  Objected  to  as  incompetent,  irrele- 
vant, and  immaterial,  and  not  the  best  evidence ; 
no  proper  foundation  laid.  The  Court:  Over- 
ruled.   Mr.  Soule:  Exception." 

At  the  close  of  plaintUTs  case  the  defend- 
ant moved  for  a  dismissal  of  the  action  on 
the  ground  that  no  evidence  had  been  Intro- 
duced safficient  to  sustain  the  allegations  of 
the  complaint  and  sufllclent  to  constitute  a 
cause  of  action:  that  it  had  not  been  shown 
that  the  goods  speelBed  in  the  plaintiff's  com- 
plaint were  sold  or  delivered  to  the  defend- 
ant Doherty.  This  motion  was  denied.  At 
the  close  of  the  entire  case  plaintiff  moved 
for  a  directed  verdict,  which  was  granted. 
Judgment  was  entered  pursuant  to  the  ver- 
dict, and  this  appeal  is  taken  from  the  judg- 
ment 

[1-3]  While  several  errors  are  alleged,  still 
the  principal  question  presented  on  this  ap-' 
peal  relates  to  the  sufHclency  of  the  evidence 
to  sustain  the  verdict  As  already  stated,  the 
only  testimony  offered  by  the  plaintiff  to 
prove  a  delivery  to  the  defendant  Doherty 
of  any  goods,  and  the  amount  and  value  of 
such  goods,  consisted  solely  of  the  testimony 
of  the  witness  Collins ;  and  while  he  testifies 
iwsitively  that  the  goods  were  all  furnished, 
stUI  it  is  obvious  from  all  of  his  testimony 
that  his  conclusions  as  to  the  amount  and 
value  of  such  goods  are  based  upon  the  books 
of  the  plaintiff.  It  will  be  observed  that  the 
books  were  not  produced.  The  original  or- 
ders transmitted  by  Doherty  were  not  pro- 
I  duced,  nor  were  any  of  tlie  Invoices  or  shii> 
ping  bUls  for  the  alleged  sblpments.  There 
la  no  testimony  on  the  part  of  the  plaintiff 
showing  when  or  to  what  common  carrier  the 
goods  were  delivered ;  nor  is  there  any  evi- 
dence tiiat  proper  shipping  directions  were 
given  to  the  carrier  to  forward  and  deliver 
the  goods  to  Doherty;  nor  is  there  any  evi- 
dence showing  that  such  shipments  were  ever 
delivered  to  any  common  carrier,  except  such 
presumption  of  delivery  as  would  arise  from 
the  fact  that  the  goods  were  charged  against 
the  defendant  In  an  account  on  the  books  of 
the  plaintiff.  The  contentions  are  made  on 
the  part  of  the  plaintiff  that  thewltneasLGol- 
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Una  teetUled  from  Us  own  personal  knowl- 
edge as  to  the  sale  and  dellyery  of  tbe  goods, 
and  that,  hence,  this  testimony  was  the  best 
evidence,  and  no  necessity  existed  to  produce 
the  books;  that  tbe  books  were  merely  mem- 
oranda of  the  transactions  of  which  0)lllns 
had  personal  knowledge,  and  might  be  used 
by  him  for  the  purpose  of  refreshing  his 
memory;  and  that  the  only  purpose  for 
which  Collins  used  the  books  under  this  evi- 
dence was  to  refresh  his  memory.  We  do 
not  believe  that  these  contentions  are  borne 
out  by  a  fair  construction  of  the  evidence. 
It  is  true  that  Collins  testifies: 

"Why,  I  superintend  the  general  business, 
and  we  have  help  in  Bhipping.  I  am  positive 
the  Koods  were  all  shipped ;  but  I  did  not  han- 
dle every  box  in  the  shipment,  or  every  pack- 
age." 

And  again: 

"Whv,  certainly;  I  testify  that  it  was  all 
shipped  that  we  have  charged  him  with." 

Still,  after  enumerating  the  quantities  and 
prices  of  goods  tnvolTed  in  this  action,  when 
asked  how  he  knows  that  there  was  $890.70 
worth  ot  goods  furnished,  his  answer  Is: 
"Because  that  was  according  to  our  books." 
While  OoUlns  probably  had  some  personal 
knowledge  in  a  general  way  of  the  transac- 
tions with  Doherty,  still  It  is  obvious  from 
his  testimony  that,  so  for  as  the  quantity 
and  value  of  goods  furnished  is  concerned, 
Collins  bases  his  testimony  entirely  on  the 
book  entrlra.  CoUlns  does  not  say  that  he 
made  the  entries,  nor  is  It  shown  when  or  by 
whom  they  were  made.  No  excuse  is  offered 
for  the  failure  to  produce  the  books,  except 
that  the  books  were  used  right  along  In  the 
.  business,  and  that  it  would  be  a  matter  of  in- 
conveulence  to  bring  them  up  there.  Tbe  tes- 
timony of  Collins  shows  that  the  books  were 
in  existence,  and  ta  the  possession  of  tbe 
plaintiff. 

In  this  state  the  rules  governing  the  admis- 
sion In  evidence  of  books  of  account  are  pre- 
scribed by  statute : 

"Any  entries  in  a  book  or  other  permanent 
form,  m  the  usual  course  of  business^  contempo- 
raneous with  the  transactions  to  which  they  re- 
late and  as  a  part  of  or  connected  with  such 
transactions,  made  by  persons  authorized  to 
make  tbe  same,  may  be  received  in  evidence 
when  shown  to  have  been  so  made  upon  the 
testimony  either  of  the  person  who  made  the 
same,  or  if  be  be  beyond  the  reach  of  a  sub- 
poena of  the  trial  court  or  insane,  of  any  per- 
son having  custody  of  the  entries  and  testifying 
that  the  same  were  made  by  a  person  or  per- 
sons authorized  to  make  them  in  whose  hand- 
writing they  are,  and  that  they  are  true  and 
correct  to  the  best  of  his  knowledge  and  belief. 
In  case  such  entries  are,  in  the  usual  course  of 
business,  also  made  in  other  books  and  papers 
as  a  part  of  tbe  system  of  keeping  a  record  of 
such  transactions,  it  shall  not  be  necessary  to 
produce  as  witnesses  all  of  the  persons  subject 
to  subpoena  who  are  engaged  in  the  making  of 
such  entries;  but  l>efore  such  entries  are  ad- 
mitted the  court  shall  be  satisfied  that  they  are 
genuine  and  in  other  respects  within  the  pro- 
visions of  this  section."  Section  7909,  Compil- 
ed LawR 

In  Jones'  Commentaries  on  EvldeDce,  In 
consideration  of  tbe  questl<»i  of  tli«  degree 


of  credit  to  be  given  to  books  of  account  as 
evidence,  it  Is  said: 

"The  courts  have  frequently  expressed  the 
opinion  that  evidence  of  this  character  is  quite 
unsatisfactory,  and  that  it  should  t>e  subjected 
to  close  toruttny.  It  lias  t>een  said  that  books 
of  account  ore  received  in  evidence  only  upon 
the  presumption  that  no  other  proof  exists. 
They  are .  justly  regarded  as  the  weakest  axid 
most  suspicious  kind  of  evidence.  The  admis- 
sion of  them  at  all  is  a  violation  of  one  of  tbe 
first  principles  of  the  law  of  evidence,  which. 
is  that  a  party  shall  not  himself  make  evidence 
in  bis  own  favor.  The  practice  of  admitting 
such  evidence  is,  however,  universally  adopted. 
It  is  said  that  It  had  its  origin  in  a  kind  of 
'moral  necessity,'  and  that  'such  is  the  general 
course  of  business  that  no  proof  oould  be  fur- 
nished of  the  frequent  small  transactions  be- 
tween men  without  resorting  to  the  entries 
which  they  themselves  have  made  in  this  form 
of  accounts.'  •  •  •  But  to  make  them  evi- 
dence at  all  the  books  must  have  been  kept  in 
a  manner  so  cautious  as,  in  a  great  degree,  to 
famish  a  guaranty  against  abuse.  •  •  • 
Books  of  account  of  either  party,  in  which 
charges  and  entries  have  been  originally  made, 
are  admissible  in  evidence,  their  credibility  to 
be  judged  by  the  jury;  but  before  such  books 
are  admissible  in  evidence  they  are  to  ha  sub- 
mitted to  the  inspection  of  the  trial  judge,  ac- 
companied with  proof  that  the  entries  therein 
were  made  by  the  party  contemporaneous  with 
the  transactions  therein  recorded,  in  due  course 
of  business ;  and  if  they  exhibit  a  fair  register 
of  the  daily  business  of  the  party,  and  appear 
to  have  been  honestly  and  regularly  kept,  they 
should  be  submitted  in  evidence  to  be  consid- 
ered by  the  jury.  *  •  •  In  most  states,  by 
force  of  statutes  or  decisions  of  the  courts, 
books  of  account,  when  liept  in  compliance  with 
the  rules  above  given,  and  properly  verified, 
are  prima  facie  evidence  of  the  facts  therein 
stated.  The  admissibility  is,  of  course,  for  the 
court;  the  veight  of  the  evidence  for  the  fwr^. 
It  i*  for  them  to  flace  the  value  of  the  lM>ok» 
at  evidence  according  to  the  appearance  of  th0 
entries,  the  manner  of  the  hooKkeeping,  the  gen- 
eral oorreotnets  of  the  charges,  and  the  in- 
numerable and  varying  oiroumatancet  called  in- 
to exittenoe  hy  the  character  of  the  entry  and 
the  particular  &»«tnea<  traniaction  tubmitteA 
to  them."  Section  676,  Jones'  Commentaries 
on  Evidence. 

"As  we  have  stated,  the  question  of  adini»- 
nbility  or  competency  is  for  the  determination 
of  the  court,  upon  the  preliminary  proof  re- 
quired by  the  statute  or  other  law  ot  the  forum, 
while  the  degree  of  credit  to  be  given  is  for  tks 
jury.  If  a  oook  is  not  found  to  he  a  book  of 
original  entries,  or  if  for  other  reasons  it  fauJs 
to  conform  to  the  rules  regulating  its  aami»- 
sion,  the  court  toiU  reject  the  evidence  as  in- 
competent. But  if  this  is  left  in  doubt,  th« 
book  may  be  submitted  to  the  lury,  vnth  the  in- 
struction that  it  should  be  disregarded,  if  thcjf 
find  against  it.  Book  entries  are  not  necessa- 
rily excluded  because  there  may  be  alterations 
or  erasures  or  mistakes,  such  as  those  in  the 
name  of  the  party.  These  are  matters  which 
may  be  explained  to  the  satisfaction  of  tbe 
court.  But  if  the  entries  show  that  they  were 
all  made  at  the  same  time,  though  relatinc 
to  separate  transactions,  or  if  by  reason  of  al- 
terations or  erasures  or  other  cause  they  have 
a  suspicious  and  fraudulent  appearance,  and 
are  not  explained,  they  should  be  rejected,  al- 
though in  some  oases  it  has  been  heitd  that  bookm 
of  this  character  should  be  submitted  to   tk« 

S'ury  under  proper  instructions."  Section  670, 
ones'  Commentaries  on  Bvidenoe, 
In  this  case  neither  the  jury  nor  the  trial 
Judge  bad  an  opportunity  to  pass  Judgment 
upon  tbe  entries  in  plaintiff's  books,  but  tbe 
testimony  of  Collin*  as  to  wbat  was  shown 
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thereby  waa  received  as  conduslTe'e'vldtece 
against  the  defendants.  The  law  reqnlree 
a  party  to  produce  the  best  evidence  within 
his  power  or  contr<d.  In  other  words,  a 
moial  certainty  should  exist  that  the  court 
has  had  every  opportunity  for  examining  and 
deciding  the  cause  upon  the  best  evidence 
which  it  was  within  the  power  or  ability  of 
the  litigant  to  produce.  U.  S.  v.  Sutter,  21 
How.  170,  16  L.  Ed.  119.  The  entries  made 
upon  the  books  of  the  plalntUC  In  this  case 
furnished  the  best  evidence  of  Biich  charges. 
The  testimony  of  Collins  as  to  the  contents 
of  such  entries  was  therefore  Inadmissible.  2 
Ency.  By.  6SS.  in  considering  thlis  question 
In  Great  Western  I*  Assur.  Co.  v.  Shumway, 
2S  N.  D.  268,  271,  141  17.  W.  479,  480,  this 
court  said: 

"The  bond  sned  on  provMea  'that  the  com- 
pany's books  shaU,  from  time  to  time  and  at 
all  times,  be  accepted  and  received,  and  shall 
In  fact  be,  aa  against  the  agent  and  sureties, 
prima  facie  evidence  of  the  amount  of  the  in- 
debtedness of  the  a^ent  to  the  company,  and 
of  his  accounts,  dealmgs,  and  transactions  with 
the  company  or  on  its  bebaU.'  The  t>ooks  of 
the  company,  therefore,  were  competent  evi- 
dence, as  against  these  defendants,  of  the  state 
of  the  account  between  Shumway  and  the  plain- 
tiff, provided  a  proper  foundation  was  first 
laid  for  their  introduction.  Such  books  were 
not  offered,  however;  but,  instead  of  so  do- 
ing, plaintiil  sought  to  prove  the  vital  fact  is 
issue,  to  wit,  that  Shumway  was  indebted  to 
the  company,  by  the  deposition  of  its  secretary, 
wherein  such  witness,  without  any  foundation 
being  first  laid  as  to  his  qualifications  to  thus 
testify,  other  than  showing  that  he  was  secre- 
tary of  the  company,  testified  to  the  conclusion 
that  'the  deienoant  Shumway  is  now  indebted 
to  the  plaintiff  company  in  the  sum  of  $454.39.' 
I>efehdants  objected  thereto,  and  moved  to  strike 
the  testimony  out  as  incompetent,  and  a  mere 
conclusion,  and  no  foundation  having  been  laid, 
which  objection  was  sustained,  and  the  motion 
granted.  We  think  such  rulings  were  clearly 
correct.  The  fact  that  the  witness  was  plain- 
tilTs  secretary  would  not  of  itself  qualify  him 
to  thus  testify.  Furthermore,  such  testimony 
was  a  naked  conclusion  of  the  witness;  and, 
moreover,  the  record  ditdotet  that  SAumtoay't 
aooount  loae  heat  in  books  of  the  company,  and 
therefore  euoh  oookg  were  manifeitlv  the  ieH 
evidence  of  the  state  of  the  account.  In  the 
face  of  the  fact  that  Bhunnoay's  account  was 
kept  by  plaintiif  in  Us  boohs  of  account,  toe 
oannot  understood  on  -lohat  possible  theorf 
counsel  for  the  appellant  can  properly  contend 
that  the  court  erred  in  excluding  Exhibits  O 
and  Df  the  former  purporting  to  be  a  mere 
copy  of  Hie  company's  ledger  aeoount  with 
Shummay,  and  the  latter  merely  a  detailed 
statement  of  said  account  claimed  to  have  been 
taken  from  plaintiff's  books.  Such  testimony 
teas  clearly  incompetent." 

It  Is  contended,  however,  that  the  books  of 
account  were  used  by  Oolllns  merely  as  mem- 
oranda to  refresh  his  memory,  and  that  Ms 
testimony  was  based  upon  personal  knowl- 
edge, and  not  upon  the  Information  glv«i  In 
the  booita  A  consideration  of  Collins'  testi- 
mony as  a  whole  sttows  that  this  contention 
Is  not  well  foooded.  While  Collins  testified 
that  he  could  refresh  his  recollection  from  an 
examination  of  the  books,  yet  it  Is  evident 
from  his  testimony'  that  he  never  had  any 
personal  knowledge,  of  the .  second  shlpmoit, 
or  of  more  than  a  part  of  the  first  ahipment; 


so  that  he  had  no  personal  zecollectlon'  that 
was  refreshed  by  the  book  entries,  bat  the 
information  he  got  from  the  books  as  to  the 
sale  and  delivery  of  certain  goods  at  certain 
prices  by  plaintiff  to  Doherty  was  rather  in 
the  nature  of  original  inliormatlon.  He 
might  have  believed  that  the  books  had  been 
correctly  kept,  and  that  goods  of  the  amount 
disclosed  by  the  books  had  been  actually  ship- 
ped; but  his  only  knowledge  as  to  the 
amonnt  and  value  of  goods  so  shipped  was 
not  dependent  upon  any  former  knowledge 
on  his  part,  but  was  derived  solely  from  the 
books.  While  it  Is  true  that  there  Is  a  tend- 
ency to  permit  the  use  of  memoranda  under 
conditions  where  this  formerly  was  not  per- 
missible, stin  it  Is  self-evident  that.  In  order 
to  permit  a  witness  to  refer  to  memoranda 
for  the  purpose  of  refreshing  his  recollection, 
It  must  appear  that  the  witness  at  some  prior 
time  had  personal  knowledge  of  the  facts  to 
which  the  memoranda  relate.  A  witness  can- 
not be  permitted  to  consult  memoranda  for 
the  purported  purpose  of  refreshing  the  recol- 
lection, and  obtain  original  knowledge  there- 
from, and  thereafter  relate  the  Information 
thus  obtained.  The  terms  "refreshing  mem- 
ory" and  "refreshing  recollection"  are  self- 
explanatory,  and  directly  negative  the  use  of 
such  memoranda,  except  for  the  purpose  of 
"refreshing"  the  recollection  of  the  witness, 
and  recalling  to  his  mind  facts  which  at 
one  time  were  personally  known  to  him,  but 
which  by  reason  of  lapse  of  time  have  In  a 
greater  or  lesser  degree  passed  out  of  his 
mind.  It  seems  obvious,  however,  that  there 
can  be  no  refreshing  *of  the  recollection  con- 
cerning matters  of  which  the  witness  never 
had  any  actual  personal  knowledge.  It  also 
seems  obvious  that  such  memoranda  cannot 
be  used  unless  It  is  shown  that  the  memo- 
randa are  competent  for  the  purpose  for 
which  they  are  used.  In  a  discussion  of  this 
subject  It  Is  said  in  BlUott  on  Evidence,  ^ 
865: 

"It  is  not  necessary  that  the  memorandum 
referred  to  by  the  witness  should  be  written  by 
the  witness  himself,  especially  where,  on  see- 
ing it,  he  has  a  present  recollection  of  the  facts. 
It  may  have  t>eeu  written  by  another,  since  it  is 
the  recollection,  and  not  the  memorandum, 
which  is  evidence.  It  is  essential,  hotoever, 
that,  upon  referring  to  it,  his  reoolleotion  should 
be  so  refreshed  that  he  can  speak  to  the  Jacts 
from  memory;  that  is,  after  referring  to  it,  he 
should  be  able  to  testify  from  his  oicn  recoil«c- 
tton,  or  that  he  remembered  having  seen  it 
when  his  memory  as  to  the  facts  was  stiU  fresh, 
and  that  he  remembers  that  when  he  sate  it 
he  knew  the  matters  therein  stated  to  he  cor- 
rect. For,  if  the  witness  is  unaUe  to  recall  the 
fact  or  the  truttt  of  the  faei  recorded,  and-  the 
memorandum  was  made  by  another,  his  evt- 
deaoa,  so  far  as  it  is  established  by  the  mem- 
orandum, is  objectionable,  as  mere  hearsay,  it 
being  his  inference  from  what  a  ^ird  person  has 
wntten." 

In  the  case  of  Putnam  v.  United  States,  162 
U.  S.  687,  16  Sup.  Ct  923,  40  r*  Ed,  1118,  the 
Supreme  Court  of  the  United  States,  in  an 
opinion  by  the  present  Chief  Justice  White, 
said: 
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'*'It  is  also  dear  that  where  a  memonmdnm  or 
writing  is  presented  to  a  witness  for  the  purpose 
of  refreshing  his  memory,  it  must  either  have 
heen  made  by  the  witness  or  under  his  direction, 
or  he  must  be  connected  with  it  in  such  a  way 
as  to  make  it  competent  for  the  purpose  for 
which  it  is  proposed  to  use  it  •  •  •  It  is 
elementary  that  the  memory  of  a  witness  may 
he  refreshed  by  calling  his  attention  to  a  prop- 
er writing  or  memorandum.  The  rule  is  thus 
stated  by  <3reenleaf.  (1  Greenly  Et.  436): 
'Though  a  witness  can  testify  only  to  such 
facts  as  are  within  his  own  knowledge  and  rec- 
ollection, yet  he  is  permitted  to  refresh  and 
astdst  his  memory  by  the  use  of  a  written  In- 
strument, memorandum,  or  entry  in  a  book,  and 
may  be  compelled  to  do  so  if  the  writing  is 
presented  in  court.  It  does  not  seem  to  be 
necessary  that  the  writing  should  have  been 
made  by  the  witness  himself,  nor  that  it  should 
be  an  original  writing,  provided,  ikfter  inspect- 
ing it,  he  can  speak  to  the  facts  from  his  own 
recollection.  So,  also,  where  the  witness  recol- 
lects that  he  saw  the  paper  while  the  facts  ware 
fi'esh  in  his  memory,  and  remembers  that,  he 
then  knew  that  the  particulars  therein  mention- 
ed were  correctly  stated.  And  it  is  not  neces- 
sary that  the  writing  thus  used  to  refresh  the 
memor^r  should  itself  be  admissible  in  evidence; 
for  if  inadmissible  in  itself  as  for  want  of  a 
stamp,  it  may  be  still  referred  to  by  the  wit- 
ness. The  very  essence,  however,  of  the  right 
to  thns  refresh  the  memory  of  the  witness,  is 
that  the  matter  used  for  that  purpose  be  con- 
temporaneous with  the  occurrences  as  to  which 
the  witness  is  called  upon  to  testify.  Indeed, 
the  rule  urhich  allotot  a  vsttneM  to  refre$h  his 
memory  by  writingt  or  memoranda  i*  founded 
solely  on  the  reason  that  the  late  presupposes 
that  the  matters,  used  for  the  purpose,  were  re- 
duced to  loriting  so  shortly  after  the  ocourrence, 
lehen  the  facts  were  fresh  in  the  mind  of  the 
teitness,  that  he  can  with  safety  &«  aUowed  to 
recur  to  them  in  order  to  remove  any  weakening 
of  memory  on  his  part,  which  may  have  super- 
vened from  lapse  of  time.  In  Parsons  v.  Wil- 
kinson, 113  U.  S.  656,  658,  5  Sap.  Ct.  6»1, 
692, 28  L.  £M.  1037,  1038,  speaking  through  Mr. 
Justice  Gray,  the  court  said :  'Memoranda  are 
not  competent  evidence  by  reason  of  having 
been  made  in  the  regular  course  of  business, 
unless  contemporaneous  with  the  transaction 
to  which  they  relate.  Niehollg  v.  Webb,  8 
Wheat  (21  U.  SO  326,  337,  5  L.  Ed.  628,  ^0; 
Mtati  Ins.  Co.  v.  Weide,  9  Wall.  (76  U.  S.)  677, 
19  Ia  Bd.  810  ;■  Republic  F.  Ins.  Co.  v.  Weide,  14 
Wall.  (81  U.  S.)  375,  20  U  Ed.  894;  Chaffee 
V.  United  States,  18  Wall.  (85  U.  S.)  516,  21 
L.  Ed.  908.  It  is  well  settled  that  memoranda 
are  inadmissible  to  refresh  the  memory  of  a 
witness,  unless  reduced  to  writing  at  or  short- 
ly after  the  time  of  the  transaction,  and  while 
it  must  have  been  fresh  in  his  memory.  The 
memorandum  must  have  been  "presently  com- 
mitted to  writing"  (Lord  Holt  in  Sandwell  v. 
gandwell.  Comb.  445;  Holt,  295) ;  "Vhile  the 
occurrences  mentioned  in  it  were  recent,  and 
fresh  in  his  recollection"  (Lord  EUenborough  in 
Burrough  v.  Martin,  2  Campb.  112);  "written 
contemporaneously  with  the  transaction"  (Chief 
Justice  Tindal  m  Steinkeller  v.  Newton,  6 
Car.  4  P.  313) ;  or  "contemporaneously  or 
nearly  so  with  the  facts  deposed  to"  (Chief  Jus- 
tice Wilde,  afterwards  Lord  Chancellor  Truro) 
in  Whitfield  V.  Aland.  2  Car.  &  K.  1015.' " 

In  this  case  there  Is  nothing  to  show  wbea 
the  book  entrl^  were  made,  or  by  whom. 
There  is  no  contention  that  tiiey  were  made 
by  Collins,  or  under  bis  direction,  or  that 
Oolllns  saw  the  book  entries  at  the  time  they 
were  made,  or  shortly  thereafter.  It  was 
also  Incumbent  upon  the  plaintiff  to  produce 
such  memoranda  In  courtj '  so  that  the  wit- 
ness might  be  properly  cross-csamlued 'Con- 


cerning tbe  same,  Jones'  OHncoentaries  oa 
EMdence,  |  882.  See,  also,  Wigmore,  Sv.  if 
740,  782.  In  coBslderatlon  of  this  quesUan  Iil 
tbe  esse  of  Dnncan  v.  Seeley,  34  Mich.  369,  in 
an.  opinion  written  by  the  distbagoiahed  jur- 
ist, Jadge  Oooleji^  It  was  said:  - 

"The  other  party  had  a  right  to  know  what 
tbe  memorandum .  was-  oB  which  he  relied,  and 
whether  it  had  any  legitimate  tendency  to  bring 
the  fact  in  controversy  tf)  mind.  It  would  be 
a  dangerous  doctrine  which  would  permit  a  ■wit- 
ness to  testify  from  secret  memoranda  in  tbe 
way  which  was  permitted  here.  The  error  was 
not  cured  in  this  case  by  the  plaintiff  offer- 
ing on  the  next  day,  on  the  conclusion  of  his  tes- 
timony to  produce  the  memorandum.  The  de- 
fendant was  entitled  to  see  it.  at  the  time,  in  or- 
der to  test  the  candor  and  integrity  of  the  wit- 
ness.; and  the  opportunity  for  such  a  test  mi;;ht 
be  Ibst  by  a  delay  which  an  unscrupulous  wit- 
ness might  improve  by  prei>aring  to  procure 
something  to  exhibit." 

[4]  Tbe  burden  of  proof  was  upon  the 
plaintiff  to  prove,  among  other  things,  a  sale 
and  delivery  by  the  plaintiff  to  Doherty  of 
tbe  goods  set  forth  In  tbe  complaint  as  well 
as  the  valne  thereof.    11  Enc  Ev.  576. 

IS]  The  only  evidence  offered  to  establish 
tjiese  facts,  as  already  stated,  was  tbe  tes- 
timony of  CtolUns  set  forth  above.  It  will  be 
observed  that  even  be  did  not  testify  to  any 
personal  knowledge  of  the  second  shipment — - 
tbe  one  in  issue.  He  says  be  saw  practically 
an  of  tbe  first  shipment  shipped  out;  but  be 
made  no  claim  that  he  saw  any  part  of  the 
second  shipment  either  prepared  or  deliver^ 
for  shipment  It  is  true  be  stated  that  be  is 
positive  that  the  goods  were  all  shlpi)ed ; 
but  this  was  a  mere  conclusion,  and  his  an- 
swers to  specific  questions  show  that  be  had 
no  actual  knowledge  as  to  whether  tbe  sec- 
ond shipment  was  ever  sent  out  EJven  CJol- 
Uns  did  not  testify  that  tbe  goods  were  deliv- 
ered to  any  particular  common  carrier,  nor 
is  any  explanation  made  of  the  failure  to  pro- 
duce the  invoices  or  shipping  bills  for  the 
shipments.  Tbe  only  evidence,  tberefore,  of 
the  delivery  of  such  goods,  Is  tbe  preenmp- 
tlon  which  arises  from  the  fact  that  they 
were  charged  to  tbe  defendant  Doberty  upon 
the  plaintiff's  booka  Tbe  only  part  of  the 
testimony  of  Mr.  Collins  which  In  any  man- 
ner tended  to  establish  tbe  amount  and  value 
of  the  goods  claimed  to  bare  been  shipped  to 
the  defendant  Doherty,  as  well  as  tbe  fact  of 
such  delivery,  was  ba^ed  upon  entries  made 
in  tbe  books  of  the  plalntiJl;  and  hence  It 
seems  obvious  that  the  books  themselves,  and 
not  Mr.  Collins'  statement  of  tbe  contents  of 
tbe  entries  tber^Ui,  constituted  tbe  besl  en- 
dance.  Tbe  evidence  of  Mr.  Collins  as  to  the 
contents  of  such  book  entries  should  have 
been  excluded.  And  as  there  was  no  compe- 
tent evidence  before  tbe  court  to  establlab 
plaintiff's  cause  of  action,  it  follows  that  it 
was  error  to  grant:  tbe  diotion  for  m.  direct- 
ed verdict. 

The  Judgmoit  is  tberefore  reremed,  and 
tke  cause  ronanded  for  further  proceedings. 

nSK,  C.  j;,  did  not  parttdpate;  OOOLET. 
blstriet  Judge,  sitting  In  his  stead. 
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SEOUBmr  STATE  BANK  ▼.  RBTTINGBR 
et  aL 

(Supreme   Ooart  of  North   Dakota.     July   2, 
1915.) 

(Bvttalm*  by  the  OourtJ 

MoBTeAOBs  «s>86— DuBCss— SimncniNOT  of 

Evidence. 

It  being  conceded  that  the  evidence  neces- 
aary  to  set  aside  a  real  estate  mortgage  must  be 
clear,  satisfactory,  and  convincing,  the  evi- 
dence in  this  case  Is  examined  and  found  not  to 
be  of  that  nature. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  197,  1350,  1855,  1364;   Dec  Dig. 
~8.J 


Appeal  from  District  Ooart,  Stark  County ; 
Crawford,  Judge. 

Action  to  foredoee  a  mortgage  by  the  Se- 
curity State  Bank  against  Maxgaretha  Het- 
tinger and  Mathlas  Rettlnger.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed. 

Harvey  J.  BUUer,  of  New  England,  and 
Pugh  &  Rlgler,  of  Rlciiardton,  for  appellant. 
H.  J.  Blanchard  and  W.  F.  Burnett,  botb  of 
Dickinson,  for  reerpondents. 

BpRKB,  J.  This  Is  an  action  to  foreclose 
a  mortgage  upon  a  quarter  section  of  land 
In  Stark  county,  securing  a  $4,600  note  sign- 
ed by  the  Rettlngers,  husband  and  wife. 
The  wife  answered,  alleging  that  she  was 
the  owner  ot  said  land;  that  on  the  9th  day 
of  August,  1912,  one  Otto  Thress,  acting  as 
agent  for  the  iHalntlfC,  procured  and  caused 
her  to  execute  and  deliver  said  mortgage  by 
means  of  threats  that  If  she  did  not  so  do 
plalntUT  would  cause  th6  arrest  of  her  hus- 
band for  obtaining  money  or  property  under 
false  pretenses,  which  said  threats  were 
false  and  groundless.  Trial  was  bad  In  the 
court  below,  where  defendants  prevailed. 
Plaintiff  appeals,  demanding  a  trial  de  novo. 
There  is  but  one  qnestioa  involved— duress. 
A  decision  of  the  issue  involves  a  somewhat 
brtef  r€sum6  of  the  testim<»y.  There  were 
but  three  witnesses,  Mr,  and  Mrs.  Rettlnger 
and  Otto  Threes.  Mrs.  Rettluger's  testimony 
was  given  through  an  Interpreter  and  Is  hard 
to  reproduce  In  this  opinion.  In  substance, 
sbe  testified  that  Mr.  Thress  said  that  he 
would  ^'put  her  man  in  Jail";  that  he  told 
her  that  two  or  tliree  times ;  that  she  would 
be  confined  In  two  months  and  was  scared, 
and  was  sick  Immediately  after  the  conversa- 
tion; that  her  husband  was  her  only  means 
of  support,  and  that  was  the  reason  she  bad 
signed  the  mortgage ;  that  she  could  not  read 
nor  speak  Ejuglish ;  that  she  was  16  years  of 
age.  Upon  cross-examination  she  stated  that 
Thress  had  spoken  to  her  in  German,  admit- 
ted her  signature  to  the  mortgage,  and  stat- 
ed that  she  had  gone  to  the  office  of  an  at- 
torney In  Glendive,  where  the  notary  public 
had  put  a  seal  on  the  mortgage.     She  also 


stated  that  she  did  not  know  what  she  was 
signing,  and  that  the  mortgage  was  never 
read  to  her.  She  also  testlflea  that  the  time 
she  was  Informed  that  there  was  a  mortgage 
against  her  land  was  on  the  following  Janu- 
ary, wlien  her  father  told  her  the  bank  had 
begun  foreclosure.  Mr.  Rettlnger  testified 
that  Mr.  Thress  had  oome  to  Glendive,  and 
went  to  the  iiower  house  where  witness  was 
unloading  a  car  of  coal,  and  had  a  paper 
there,  and  told  him  that  If  he  and  his  wife 
did  not  sign  the  note  and  mortgage  he  would 
have  to  take  the  witness  back  with  Mm. 
Upon  cross-examination  he  testified: 

"Q.  Isn't  it  a  fact,  Mr.  Rettlnger,  that  yon 
then  made  the  statement  that  you  would  not 
secure  it,  and  you  would  not  care  if  they  put 
you  in  jail ;  that  you  would  just  as  soon  be  in 
jail— sooner  than  where  you  are  now?  A.  He 
told  .me  that  I  did  not  car^  and  he  said  that  he 
would  take  me  with  him  nght  away.  Q.  After 
stating  that  you  did  not  care,  isn't  it  a  fact 
that  I  told  you  there  was  no  satisfaction  to  us 
to  see  you  in  jail;  that  what  we  wanted  was 
the  money  or  the  security  for  the  money?  A. 
Tes ;  that  is  what  you  said.  Q.  Then,  Mr. 
Rettlnger,  isn't  it  a  fact  that  I  told  you  at 
that  time  on  the  coal  car  that  it  was  immaterial 
whether  you  and  yoar  wife  made  that  mort- 
gage and  note  or  not ;  that  I  would  guarantee 
you  absolutely  that  the  Security  State  Bank 
would  not  prosecute  you  at  any  time  yon  wanted 
to  oome  to  Hettinger  county?  A  Yes;  he 
told  me  that  there,  but  he  said  all  that  he  want- 
ed was  to  have  my  wife  sign.  He  said  he  did 
not  care  whether  we  signed  or  not,  but  he  would 
take  me  with  him  right  away.  Before  we  part- 
ed for  dinner  I  told  him  I  would  ask  my  wife 
what  she  would  do.  Q.  When  we  were  up  in 
the  lawyer's  office  did  I  threaten  you  or  your 
wife  at  that  time  with  arrest?  A.  He  never 
said  it  up  there,  but  he  told  m«  that  before  we 
went  up  there." 

Upon  cross-examination  relative  to  the 
debt  secured  by  the  mortgage,  Rettlnger 
states  that  he  owed  every  cent  of  it;  that 
this  note  was  given  In  payment  of  other 
notes  which  he  owed  the  Security  State 
Bank  and  which  were  secured  by  mortgages 
upon  an  engine  and  horses.  The  testimony 
proceeds: 

"Q.  Mr.  Rettlnger,  how  many  horses  were 
included  in  that  mortgage?  A.  I  could  not  say 
for  sure;  seven  or  eight.  Q.  In  fact,  it  was 
ten,  Mr,  Rettlnger?  A.  Somewhere  about  eight 
or  nine.  Q.  Did  you  own  the  horses  that  were 
mortgaged?  A.  xes;  they  were  my  horses. 
Q.  Isn't  it  a  fact  that  your  father  owned  those 
horses?  A.  My  father  used  to  own  them,  but  I 
was  the  owner  later  on.  Q.  When  did  you  be- 
come the  owner,  Mr.  Rettlnger?  A.  About 
four  years  ago ;  I  paid  the  taxes.  Q.  Isn't  it  a 
fact  that  these  same  horses  were  claimed  by 
your  father,  and  your  father  refused  to  deliver 
those  horses  in  the  mortgage  foreclosure?  A. 
Yes;  my  father  told  him,  but  they  never  paid 
any  attention;  they  just  went  and  took  the 
outfit.    Q.  Who  did?    A.  Julius  Hollst  took  it 

2.  Did  you  ever  pay  anything  on  this  note? 
.  On  which  note?  Q.  The  note  we  are  suing 
on.  A.  No.  Q.  And  you  owe  the  face  value 
of  the  note  to-day  to  the  Security  State  Bank ; 
is  tlmt  a  fact?  A.  Xes;  I  owe  every  eeut 
of  it.'' 

Upon  redirect  examination  he  testifies  that 
he  went  home  and  repeated  the  threats  to 

his  wife. 


4;n»For  o,Uier  casM  we  «une  toj^lc  and  KSy-NVMBE3  in  all  Key-Numbered  Digests  and  Isdcxw 
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Upon  the  part  of  the  plaintiff,  Mr.  Tbveaa 
testlflea  that  he  went  to  Glendlve  to  secure, 
if  possible,  a  settlement  of  the  accovmta  be- 
tween the  plaintiff  and  defendants,  and  had 
asked  Mr.  Rettlnger  what  he  couM  do;  that 
he  started  off  by  saying  that  he  did  not  care 
whether  or  not  they  pat  him  In  Jail ;  that  he 
told  Bettlnger  at  that  time  there  was  abso- 
lutely DO  satisfaction  in  putttng  him  In  jail ; 
that  they  wanted  the  money  or  security,  and 
that  he  absolutely  guaranteed  him  that  no 
criminal  prosecutiODS  would  be  started 
against  him  if  he  wanted  to  go  back  to  Hetr 
tinger  county,  N.  !>.;  that  Mr.  Bettlnger 
agreed  to  give  security  U  his  wife  would 
Sign ;  that  he  made  no  threat  at  that  time  to 
Mr.  Bettlnger,  nor  to  Ms  wife;  that  after 
dinner  both  came  to  the  office  of  a  local  at- 
torney; that  the  wife  was  cheerful  St  all 
times,  and  participated  in  the  conversation 
for  about  two  hours.  He  then  proceeds  to 
state  that  at  a  prior  time  while  the  Bettlng,- 
ers  were  still  In  North  Dakota,  and  about 
the  31st  of  May,  1912,  he  bad  threatened 
them  with  criminal  prosecution  for  obtain- 
ing money  under  false  pretenses  In  niortgag- 
ing  horses  that  belonged  to  the  father,  and 
which  horses  the  father  had  already  mort- 
gaged to  somebody  else.  He  further  testifies 
that  at  the  time  of  the  execution  of  the  mort- 
gage in  question  the  Security  Bank  had 
pending  against  the  defendants  certain  ac- 
tions, one  of  which  was  an  attachment,  and 
that  the  same  were  dismissed  in  considera- 
tion of  the  giving  of  the  security  aforesaid. 

1.  We  believe  it  is  conceded  that  to  set 
aside  the  mortgage  the  evidence  must  be 
dear,  satisfactory,  and  convincing.  In  An- 
derson T.  Anderson,  17  N.  D.  276,  116  N.  W. 
836,  it  l8  said: 

"i?fae  burden  is  upon  her  to  show  that  the 
deed  was  not  her  free  and  voluntary  act.  The 
presumption  is  that  the  deed  is  valid  and  bind- 
ing, and  this  presumption  will  not!  be  overcome 
by  barely  preponderating  circuinstancea.  On 
the  contrary,  duress,  menace,  or  undue  influence 
must  be  shown  by  evidence  of  the  clearest  and 
most  satisfactory  character  before  the  deed  will 
be  set  aside.  In  Jasper  v.  Hazen,  4  N.  D.  1, 
68  N.  W.  464,  23  li.  B.  A.  68,  the  court  said : 
'Hence  courts  have,  with  great  uniformity.  In 
this  class  of  cases,  required  the  proof  that 
should  destroy  the  recitals  In  a  solemn  instru- 
ment to  be  dear,  satisfactory,  and  specific,  and 
of  such  a  character  as  to  leave  in  die  mind  of 
the  chancellor  no  hesitation  or  substantial 
doubt."  McGuin  v.  Lee,  10  N.  D.  160,  86  N. 
W.  714.  It  must  appear  that  the  deed  would 
not  have  been  given  if  the  threats  or  undue  in- 
fluence had  not  been  used.  Unless  It  is  clearly 
shown  that  the  d^d  was  given  under  the  in- 
fluence of  fear,  it  will  be  deemed  to  have  been 
given  freely  and  voluntarily.  The  apparent  con- 
sent will  be  deemed  real,  unless  affirmatively 
shown  to  have  been  overcome  by  duress,  menace, 
or  fear,  or  undue  influence." 

See,  also.  Smith  v.  Jensen,  16  N.  D.  408, 
114  N.  W.  806;  Englert  t.  Dale,  25  N.  D. 
687,  142  N.  W.  169;  Schinzer  v.  Wyman,  27 
N.  X>.  489, 146  N.  W.  898 ;  sections  6842-6852, 
O.  U  1913;  Beath  v.  Chapoton,  115  Mich. 
606,  73  N.  W.  806,  69  Am.  St.  Bep.  689;  Mo- 


Oormick  ▼.  MiUer,  S4  Neb.  644,  74  N.  W.  1061. 
holding  that  the  Clear  must  be  of  an  unlaw- 
ful imprisonment,  and  that  threat  of  a  law- 
ful arrest  is  not  grounds  for  vitiating  the  In- 
strument; also  Wolff  V.  Bluhm,  95  Wis.  257, 
70  N.  W.  73,  60  Am,  St  Bep.  115;  Hilbom  v. 
Buchnam,  78  Me.  482,  7  Atl.  272,  57  Am. 
Bep.  816,  where  It  is  held  that  one  who  be- 
lieves he  has  been  wronged  may  tlireaten 
the  wrongdoer  with  a  criminal  prosecution, 
and  that  the  same  will  not  vitiate  security 
obtained  thereby;  also  I&gebrigt  r.  Transfer 
Co.,  78  Wash.  433,  139  Pac.  188;  Bodine  r. 
Morgan,  37  N.  J.  Eq.  426;  Sulzner  t.  C.  I^ 
ft  M.  Co.,  234  Pa.  162,  83  AtL  103,  39  U  B. 
A.  (N.  S.)  421.  fiee,  also,  notes  at  26  L.  R. 
A.  48,  20  Ia  B.  A.  (N.  S.)  484,  and  37  I*  B. 
A.  (N.  S.)  639. 

Without  going  farther  into  the  authorities, 
upon  which  there  seems  to  be  little  or  no 
conflict  between  the  attorneys  In  this  case, 
we  announce  our  conclusion  from  a  careful 
perusal  of  the  evidence  that  the  defendants 
liave  not  establialied  the  threat  of  an  arrest, 
and  especially  of  an  unlawful  arrest,  by  tbat 
clear,  satisfactory,  and  convincing  nature 
required  in  such  cases.  Bespondent  insists 
that  the  presumption  of  Innocence  supplies 
the  proof  that  the  arrest  threatened  was  un- 
lawful This  we  do  not  believe.  The  bar- 
den  was  upon  them  to  show  that  the  mort- 
gage was  executed  by  threats  of  an  unlawful 
arrest.  Simple  proof  of  a  threat  of  arrest 
is  not  enough.  They  must  also  prove  that  it 
was  unlawfuL  Moreover,  in  this  case  there 
is  evidence  introduced  by  the  plaintiff  show- 
ing that  there  were  some  grounds  at  least  for 
a  lawful  arrest 

Judgment  of  the  district  court  is  reversed, 
and  the  mortgage  will  be  reinstated,  and 
foreclosure  ordered. 


NOBTHWESTEKN  MOT.    SAVINGS   & 

LOAN  ASB-N  v.  WHITE  (WHITE, 

Intervener.) 

(Supreme  Court  of  North  Dakota.    July  2, 
WIB.) 

(Si/Xlalut  Ifi  tk»  OourtJ 

1.  Plxadiro   €=3248— Ahendmbnt  oi   Gou- 
PtAiNT— New  Cause  or  Action. 

The  Whites,  husband  and  wife,  signed  an 
agreement  to  separate,  and  in  accordance  with 
this  agreemenit  the  husband  tried  to  convey  to 
the  wife  property  standing  in  their  joint  names. 
This  was  attempted  by  both  joining  in  a  deed 
to  a  son,  who  in  turn  executed  a  deed  to  the 
mother.  Neither  of  these  deeds  was  recorded 
until  two  years  later.  In  the  meantime  the 
wife  applied  to  plaintiff  for  a  loan  upon  said 
property  in  the  sum  of  $10,000  to  take  care 
of  prior  incumbranees  to  eaio  amount  In  her 
written  application  she  stated  that  the  prem- 
ises were  her  homestead,  and  that  she  waa  a 
married  woman.  Being  unable  to  obtain  the 
signatuie  of  the  hnsband,  plaintiff's  agent  con- 
ceived the  plan  of  having  the  deed  to  the  son 
recorded  and  taking  the  mortgage  from  him. 
This  was  done,  but  plaintiff  demanded  that  the 
mother  join  in  the  note  and  rati^  tiie  acts  of 
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the  aon  as  to  the  mortgage.  PlalntiS  applied 
the  fuU  amount  of  the  proceeds  in  liquiaating 
the  prior  incambrances  (excepting  $469.70  paid 
the  wife).  The  ?10,000  mortgage  was  forft- 
dosed,  and  i^laintiff  obtained  a  sherififB  deed. 
This  action  is  to  quiet  title.  Defendant  and 
her  husband  plead  the  homestead  character  of 
the  premises,  and  attempt  to  set  aside  the  $10,- 
000  mortgage  because  the  husband  did  not  foin 
in  its  execution.     Trial  de  novo  in  this  court. 

The  complaint  was  in  statutory  form,  alleg- 
ing ownership  and  demanding  that  defendant 
set  forth  her  claims  of  title  so  that  an  a'ljudi- 
cation  might  be  had.  After  the  trial  at  the 
suggestion  of  the  trial  court,  an  amended  com- 
plaint  was  filed  setting  forth  the  details  above 
enumerated,  and  asking  for  an  altematiTe  judg- 
ment in  case  the  mortgage  was  declared  void, 
that  the  prior  incumbrances  be  reinstated,  and 
that  plaintiff  be  subr^ated  to  the  interests  of 
the  holders  thereof.  There  was  no  error  in  al- 
lowing this  amendment,  though  it  was  unneces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  686,  687,  689-706,  708%,  709; 
Dec  Dig.  «=9248.] 

2.  Appeai.  ard  Ebrob  9=9843— Bkvixw—Iic- 

IIATBHIAI.  Findings. 

AppeUants  attack  five  findings  of  fact,  but, 
•a  stated  in  the  opinion,  the  same  are  immate- 
rial to  a  decision,  and  therefore  not  reviewed. 

DEM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3331-S341 ;  Dec  Dig.  «S=> 
843.] 

8.  SlJBKOGATIOK  *=»23— PaTMEWT  OT  IWCOM- 
BRANCB  BT  MoBflOAOBB  —  INVALID  MOBT- 
OAGE. 

Under  the  drcnmstances  of  this  case,  equi- 
ty will  not  allow  the  Whites  to  receive  the  prop- 
erty clear  of  all  incumbrance  Conceding  the 
invalidity  of  the  $10,000  mortgage,  the  prior 
incumbrances  must  be  restored  and  plaintiff 
subrogated  to  the  same,  and  will  recover  the 
interest,  taxes,  insurance,  and  other  expenses 
incurred  by  reason  of  taking  the  defective  mort- 
gage. 

[Ed.  Note.— For  other  cases,  see  Subrttgation, 
Cent  Dig.  iS  60-66;  Dec  Dig.  «=»23.] 

Appeal  ficom  District  Court,  Ovand  Forks 
County:  Cooley,  Judge. 

Action  by  the  Northwestern  Mutual  Sav- 
ings &  Loan  Association  against  Idzzie  N. 
White,  in  which  John  F.  White  intervenes. 
From  a  Judgment  for  plaintiff,  defendant  and 
intervener  appeal.    Affirmed. 

W.  J.  Mayer,  of  Grand  Forks,  for  appel- 
lants. Scott  Rex,  of  Grand  Forks,  and  Spald- 
ing ft  Shure,  of  Fargo,  for  respondent 

BUBKB,  J.  Action  to  quiet  title.  Plain- 
tiff had  judgment  Defendant  and  respond- 
ent appeal,  demanding  a  trial  de  nova  The 
facts  leading  up  to  this  litigation,  either 
undisputed  or  decided  by  us,  are  as  follows: 
The  intervener,  John  F.  White,  and  his  wifte, 
lizzie  N.  White,  the  defendant,  were  the 
owners  In  1907  oif  a  hotel  building  In  the  city 
of  Grand  Forkt^  title  standing  In  the  name  of 
both.  Owing  to  some  domestic  trouble  an 
agreement  was  entered  Into  between  the  two 
OB  April  Ifl^  1907,  whereby  it  was  agreed  that 
the  parties  separate  as  husband  and  wife  and 
live  apart  and  separately  from  and  after 
that  date;  that  In  consideration  of  the  sep- 
aration the  husband  should  deed,  by  proper 


conveyances,  all  his  right,  title,  and'  Interest 
in  and  to  any  real  estate  which  he  held  In 
bis  own  name  or  In  the  Joint  name  of  the 
spouses.  He  also  agreed  to  transfer  and  set 
over  to  hla  wife,  all  his  right,  title,  and  in- 
terest In  any  personal  property  located  in 
said  hotel.  The  wife,  upon  her  part,  agreed 
to  maintain  and  support  herself  and  the 
children,  eight  in  number,  the  youngest  be- 
ing five  months  old;  to  pay  all  outstanding 
debts  against  said  property;  and  to  relieve 
the  husband  from  any  liability  in  connection 
with  her  support  or  the  support  of  the  chil- 
dren In  the  future^  In  pursuance  of  this 
agreement,  the  husband  left  Grand  Forks 
and  worked  uptm  farms  In  Montana  and  near 
Argusvllle,  N.  D.,  and  Dllworth,  Minn.  He 
testifies  that  he  then  returned  to  his  home 
at  Grand  Forks,  remaining  about  a  year  and 
a  half,  and  going  in  1911  to  Canada,  where 
he  worked  as  bridge  carpenter  for  eight  or 
ten  months,  returning  to  Grand  Forks  about 
a  month  before  the  trial.  He  testifies  that 
since  that  time  be  has  been  living  at  home 
with  his  family.  This  testimony  is  corrobo- 
rated by  the  wife.  At  the  time  of  the  sepa- 
ration agreement  and  in  compliance  there- 
with, an  attempt  was  made  by  the  husband  to 
transfer  the  property  which  stood  In  their 
Joint  names  to  the  wife,  and  upon  the  advice 
of  an  attorney  both  Joined  in  a  deed  of  the 
said  proi>erty  to  the  oldest  son,  JcAn  F. 
White,  Jr.,  who  lived  In  Pennsylvania,  and 
a  deed  from  the  son  was  executed  in  favor 
of  the  mother.  Sudi  deeds  were,  however, 
not  recorded  until  1909,  as  will  be  herein- 
after lAown.  At  the  time  of  the  said  transfer 
there  were  due  and  unx>aid  upon  said  premis- 
es mortgages  and  Hens  which  in  1900  ai>- 
proximated  $9,500.  In  1900  the  wife  applied 
to  the  plaintiff  savings  and  loan  company  for 
a  loan  of  $10,000,  to  take  care  ct  said  In- 
cumbrances. This  application  -was  In  writ- 
ing, duly  verified  by  her,  and,  among  other 
things,  stated  that  she  was  married;  that  her 
husband's  name  was  John  F.  White;  that 
the  property  belonged  to  her;  and  that  It 
was  a  homestead.  Although  there  is  some 
conflict  In  the  testimony,  It  seems  plain  to 
us  that  this  application  was  first  signed 
only  by  the  wife  and  submitted  to  the  plain- 
tiff. Being  unable  to  obtain  the  signature 
of  the  husband,  as  It  seems  to  us,  plaintiff's 
agent,  O.  M.  Hatcher,  conceived  the  idea  of 
filing  for  record  the  deed  to  the  son,  have 
the  mortgage  executed  by  the  son,  and  then 
file  the  deed  from  the  son  to  the  mother.  At 
all  events,  the  son  signed  the  application  for 
loan  below  the  mother's  signature  and  ex- 
ecuted the  mortgaga  Upon  this  state  of  the 
record  the  loan  company,  however,  demanded 
that  the  mother  si£^  the  mortgage  note  and 
ratify  In  writing  the  son's  acts.  The  pn>- 
ceeds  of  the  loan  to  the  amount  of  $9,500 
were  disbursed  by  plaintiff  in  paying  the 
prior  incumbrances  upon  the  property.    The 
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balance,  leas  expense,  was  paid  to  Mm 
White,  she  recelring  a  check  for  $469.70. 
The  $10,000  mortgage  given  under  those  di- 
cumstances  was  later  foreclosed  by  advertlse- 
ment  and  went  to  sherUTs  deed.  The  de- 
fendant, however,  refused  to  vacate  the- 
premises,  and  this  action  to  quiet  title  fol- 
lowed. The  original  complaint  was  in  statu- 
tory form,  alleging  that  iHalntiff  is  the  owner 
of  the  property,  and  asking  for  possession 
and  for  the  value  of  Its  use  and  occupation. 
This  action  was  instituted  against  Mis. 
White  only,  who  answered,  alleging  title  in 
herself,  claiming  that  the  mortgage  was.  void 
because  the  premises  were  their  homestead. 
The  father  also  intervened  with  a  similar  de- 
fense. PialnUtF  replied  to  both  by  general 
denials.  The  caee  was  tried  in  October,  1913, 
and  taken  under  advisement  In  December, 
two  months  later,  plaintiff  applied  for  leave 
to  file  an  amended  complaint,  which  was 
allowed,  and  there  was  thereupon  filed  a  com- 
plaint in  two  iiarts,  the  first  being  a  repeti- 
tion of  the  original  complaint,  and  the  second 
setting  forth  in  detail  all  the  facts  In  rela- 
tioa  to  the  state  of  the  title  which  we  have 
already  enumerated,  and  the  prayer  for  Judg- 
ment was  In  the  alternative:  First,  that  the 
plalntiS  be  decreed  the  owner  of  the  prop- 
erty; second,  that  in  the  event  the  foreclo- 
sure be  held  invalid,  that  the  mortage  be 
declared  a  valid  lien;  and,  third,  in  event 
the  mortgage  be  also  held  invalid,  that  the 
prior  incumbrances  and  Uens  against  the 
premises  be  reinstated  and  plaintiff  subrotsat- 
ed  to  the  rights  of  the  original  headers  there- 
of. Defendant  and  Intervener  answered  said 
amended  complaint  in  substantially  the  same 
form  as  the  original  pleadings.  The  trial 
court  made  findings  of  fact  and  couclusious 
of  law  to  the  general  effect  that  the  $10,000 
mortgage  was  void  because  the  premises  was 
a  homestead  apd  the  husband  had  not  Joined 
In  the  mortgage ;  the  prior  Uens  and  incum- 
brances, however,  were  reinstated,  and  plain- 
tiff was  subrogated  to  the  Interest  of  the 
original  holders.  Defendant  and  intervener 
filed  one  brief,  and  state  their  contentions 
as  follows: 

"Appellants'  contention  is:  First,  that  the 
court  erred  in  allowing  an  amendment  to  the 
complaint  after  the  case  had  been  submitted ; 
second,  that  the  evidence  is  insufficient  to  sup- 
port several  findings  of  fact  made  by  the  lower 
court;  third,  that  the  conclusion  that  plaintiff 
should  be  suorogated  to  the  several  liens  that 
had  been  canceled  by  payment  is  erroneous." 

We  win  not  consider  the  question  of  the 
validity  of  the  $10,000  mortgage,  because 
plaintiff  has  not  appealed,  but  will  devote 
ourselves  to  the  question  of  the  coiTcctness 
of  the  trial  court's  Judgment  as  ■  entered. 
Tliat  the  mortgage  as  originally  given  was 
void  Is  not,  however,  conceded  by  the  re- 
spondent, but  there  is  material  evidence  to 
support  the  trial  court's  conclusion.  The 
application  originally  taken  from  the  wife 
and  submitted  to  plaintiff  contains  a  positive 
statement  that  the  premises  were  taers;  that 


she  was  a  married  woman  nolding  th^eon ; 
and  that  the  same  was  her  homestead.  Not- 
withstanding the  agreement  to  separate, 
there  Is  also  ample  evidence  that  the  bus- 
band  returned  and  resided  upon  the  prem- 
ises as  the  head  of  the  family,  and  there  Is 
no  dispute  that  the  same  have  been  used 
ever  since  by  the  wife  and  her  children. 
There  is  also  reason  to  believe  the  mortgage 
given  by  the  son  a  subterfuge  adopted  by 
plaintiff's  agent  in  an  attempt  to  avoid  the 
homestead  feature  after  the  father  had  re- 
fused to  sign  the  papers.  With  this  prelim- 
inary statement,  we  proceed  to  the  questions 
which  we  believe  are  before  us. 

[1]  1.  Appellant  insists  that  it  was  error 
to  allow  the  filing  of  the  amended  complaint 
This  question  has  been  fully  discussed  in  the 
cases  of  Holler  v.  Aamodt,  158  N.  W.  465, 
and  Sheimo  v.  Norqual,  153  N.  W.  470,  de- 
cided within  a  few  days  by  this  court;  also 
FinlaysOT  v.  Peterson,  11  N.  D.  45,  89  N.  W. 
855 ;  Ander^n  v.  Bank,  5  N.  D.  80,  64  N.  W. 
114;  Id.,  6  N.  D.  497,  72  N.  W.  916;  Martin 
V.  Luger,  8  N.  D.  220,  77  N.  W.  1003;  and 
other  cases  dted  In  Holler  v.  Aamodt,  suiwa. 
Section  7482,  C.  I..  1913,  reads: 

"The  court  may,  before  or  after  judgment,  in 

furtherance  of  justice  and  on  such  terms  as  may 
be  proper,  amend  any  pleading,  process  or  pro- 
ceeding, by  adding  or  striking  out  the  name  of 
any  party ;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other  re- 
spect; or  by  asserting  other  allegations  mate- 
rial to  the  case ;  or,  when  the  amendment  does 
not  change  substantially  the  claim  or  defense, 
by  conforming  the  plea^ng  or  proceeding  to  the 
facts  proved.' 

As  stated  In  the  prior  decision  of  the 
court  herein  mentioned,  an  amendment  should 
be  allowed  If  in  the  interests  of  Justice,  and 
it:  does  not  change  substantially  the  claim  or 
defense.  Applying  the  law  to  the  facts  be- 
ifore  us,  we  note  that  this  is  an  action  to 
quiet  title;  that  practically  all  that  is  necee- 
sarr  for  the  plaintiff's  pleadings  la  to  al- 
lege ownership  and  demand  that  the  defend- 
ants set  forth  their  claim  so  that  the  title 
ma^  be  determined.  The  differeooe  In  the 
first  and  second  complaint  is  to  our  mind 
largely  one  of  detail.  The  original  com- 
plaint demanded  such  other  and  further  re- 
lief <u>  to  the  court  might  seem  Just  De- 
fendant and  Intervener  were  also  offered  all 
the  additional  time  necessary  to  meet  the  Is- 
sue alter  the  filing  of  amended  complaint 
We  do  not  believe  there  was  any  substantial 
difference  in  the  pleadings,  and  there  was 
therefore  no  error  ta  allowing  the  amended 
complaint  to  be  filed. 

[2]  2.  Under  this  heading  appellant  attacks 
certain  fiindings  of  fact,  five  in  number,  which 
he  claims  are  not  supported  by  the  evidence. 
The  first  three  findings  challenged  r^ate  to 
the  soHsUled  sq;)aration  and  abandonment  of 
the  homestead  by  the  husband.  The  trial 
court  held  that  the  separation  agreement  had 
been  duly  entered  into  and  executed,  and  that 
the  husband  had  abandoned  the  homestead. 
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Tbere  is  evidence  to  support  those  fladlags. 
but  whether  they  are  correct  or  not  is  not 
material,  in  view  of  the  copcluslon  of  the 
trial  court,  which  has  been  adopted  by  us, 
that  the  mortgage  was  void.  We  will  not 
further  discuss  the  proposition.  The  fourth 
and  fifth  findings  challenged  by  appellant  re- 
late to  fraudulent  representations  made  by 
Mrs.  White  to  the  plaintiff  loan  company. 
Upon  this  point  the  evidence  is  conflicting, 
but  we  are  satisfied  that  plaintiff's  agent, 
Hatcher,  knew  all  of  the  facts  and  circum- 
stances surrounding  the  title  to  the  prop- 
erty. We  do  not,  however,  believe  the  find- 
ings material.  If  plaintiff's  right  to  be 
subrogated  to  the  rights  of  the  llaiors  and 
mortgagors  whose  claims  it  paid  out  of  the 
proceeds  of  the  loan  depended  upon  bad  faith 
upon  Mrs.  White's  part,  there  might  be  some 
grounds  for  complaint.  However,  a  mutual 
mistake  made  by  plaintiff  and  Mrs.  White 
furnishes  as  much  reason  for  subrogation  as 
misrepresentations  by  her.  The  matter  of 
subrogation  will  be  treated  further  in  the 
next  paragraph. 

[3]  3.  The  third  and  last  attack  up<m  the 
Judgment  challenges  plaintiff's  right  to  be 
subrogated  to  the  canceled  mortgages  and 
,  liens.  Plaintiff  insists:  First,  that  the  pay- 
ment by  plaintiff  of  the  prior  incumbrance 
nss  purely  voluntary;  second,  it  Is  iuade  by 
a  party  under  no  obligation  at  law  to  make 
the  i»yment ;  third,  that  the  debt  being  paid 
at  debtor's  request  only  is  extinguished; 
fourth,  that  there  was  no  agreement  that  the 
earlier  debts  be  kept  alive.  All  of  those  ab- 
stract propositions  are  supported  by  cita- 
tions of  authority,  but  we  do  not  believe 
those  principles  apply  to  the  case  at  bar. 
Subrogation  is  a  branch  of  equity,  and  is 
governed  by  the  doctrines  thereof.  The  facts 
In  each  case  should  be  searched  to  determine 
the  rights  of  the  parties  and  to  settle  their 
disputes  as  fairly  and  justly  as  human  rea- 
son can  devise.  In  the  case  at  bar  we  have 
property  lawfully  mortgaged  and  incumbered 
with  liens  upon  which  foreclosures  are  threat- 
ened. The  husband  had  attempted  to  divest 
himself  of  title  thereto,  and  for  more  than  a 
year  and  a  half  had  absented  himself  from 
home.  The  wife  applies  to  plaintiff  for  a 
new  lien  to  take  up  the  outstanding  Indebted- 
ness. Owing  to  the  confusion  in  the  title,  it 
is  deemed  advisable  to  have  the  mortgage 
executed  by  the  son.  The  money  was  ac- 
tually disbursed  and  the  property  saved  from 
its  threatened  danger  in  the  utmost  good 
faith  upon  the  i>art  of  plaintiff.  If  we  con- 
cede that  the  new  mortgage  was  void  be- 
cause of  the  lack  of  the  father's  signature, 
yet  good  conscience  requires  that  plaintiff  be 
r^mbursed  lor  the  money  used  by  them  in 
good  faith  to  save  the  property.    The  inter- 


vener, .Mr.  White,  should  not  be  heard  to 
question  this  simple  act  of  Justice.  He  exe- 
cuted a  separation  agreement  with  his  wife, 
deeded  the  property  to  her,  left  her  tem- 
porarily at  least,  and  did  nothing  to  prevent 
the  loss  of  the  property  upon  foreclosure;  It 
is  unthinkable  that  a  court  of  equity  should 
hear  him  complain  when  plaintiff  is  to  be 
reimbursed  from  the  property  which  it  has 
saved.  Plaintiff  was  not  an  tntermeddler, 
stranger,  or  volunteer  in  the  transaction. 
Its  conduct  from  beginning  to  end  Is  above 
criticism.  It  was  Invited  by  defendant  to 
save  her  property.  At  37  Gyc.  363,  It  is 
said: 

"Subrogation  is  the  substltntion  of  another 
person  In  the  place  of  a  creditor,  so  that  the 
person  in  whose  favor  it  is  exercised  Bucceeds 
to  the  right  of  the  creditor  in  relation  to  the 
debt.  The  doctrine  is  one  of  equity  and  benevo- 
lence, and,  like  eontributiou  and  other  similar 
equitable  rights,  was  adopted  from  the  civil  law, 
and  its  basis  is  the  doing  of  eomidete,  essential, 
and  pertect  justice  between  aU  the  parties  with- 
out rexatd  to  form  and  its  object  is  the  preven- 
tion of  injustice.  The  right  does  not  necessa- 
rily rest  on  contract  or  privity,  but  upon  prin- 
ciples of  natural  equity,  and  does  not  depend 
upon  the  act  of  the  creditor,  but  may  be  In- 
dependent of  him  and  also  of  the  debtor." 

And  at  page  462  of  the  same  volume  It  Is 
said: 

"Where  an  invalid  or  detective  mortgage  is 
eiv(>n  to  secure  an  advance  of  money  made 
tor  the  express  purpose  of  paying  ott  a  prior 
incumbrance,  tue  mortgagee  in  the  defective 
mortgage  will  be  subrogated  to  the  lien  of  the 
incumbrances  so  discharged  in  the  absence  of 
intervening  incumbrances." 

See  Elliott  v.  Tainter,  88  Minn.  377,  93 
K.  W.  124;  Enomert  v.  miompson,  49  Minn. 
386,  52  N.  W.  31,  32  Am.  St.  Rep.  566;  Lon- 
don, etc.,  Ca  V.  Tracy,  58  Minn.  201,  59  N.  W. 
1001;  Wame  v.  Morgan, ,  68  Kan.  450,  75 
Pac.  480;  Scttven  v.  Horsh,  89  Midi.  98; 
Id.,  68  Mich.  176,  36  N.  W.  54;  Gordon  v. 
Stewart,  4  Neb.  (Unot)  852,  96  N.  W.  C24; 
3  Cook  on  Corporations  (6th  Ed.)  J  850; 
Guarantee  &  Trust  Co.  v.  Haven,  196  N.  Y. 
487,  89  N.  E.  10S2,  1085,  25  L.  R.  A  (N.  S.) 
1308,  17  Ann.  Gas.  113L  See,  also,  the  late 
case  of  Beyer  v.  Investors'  Syndicate,  153  N. 
W.  476,  just  decided  by  this  court 

We  fully  agree  with  the  conclusions  of  the 
trial  court  that  plaintiff  should  be  subrogated 
to  all  those  incumbrances  which  he  has  paid, 
and,  in  addition,  should  be  allowed  payments 
made  for  taxes  and  insurance  upon  the  pr^u- 
ises,  and  other  exi)enses  In  connection  with 
the  $10,000  loan.  To  this  end,  the  trial  court 
should  make  an  accounting  and  determine 
the  amount  due  to  plaintiff  and  allow  fur- 
ther proceedings  not  inconsistent  with  this 
opinion.  Respondent  will  recover  his  costs  in 
this  appeal. 

Judgment  affirmed. 
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MORE  rt  aL  T.  'WBISTBRN  GRAIN  CO. 

(Supreme  Court  of  North  I>akota.     Jtily  S, 
1915.) 

(ByUahiu  hy  the  Court.) 

1.  AvTKAL  Ann  Ebbob  «=»348  — Tike  — Bit- 
TBT  or  Judgment  —  Bbbtiok  ot  NonoK  bt 
Mail. 

Where  the  service  of  a  paper  by  one  party 
has  the  effect  of  setting  time  to  run  against  the 
opposite  party,  the  time  which  thus  begins  to 
run  is  twice  as  iMig  when  the  service  is  by  mail 
(section  7964,  Compiled  Iiaws  1918)  as  when 
made  personally. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  190(X-1904;  Dec.  Dig.  «=» 
34&] 

2.  Affkai,  aud  Ebbob  $=934S— Timb— Notigx 
BY  Maiu 

This  rule  is  applicable  to  appeals. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  1900-1904;   Dec  Dig.  «=» 
S4&] 

8.  Tbovxb  and  Oonvehsion  «=»32  — Plbad- 

INO— Dbmand  and  Rbfusal. 

Where  a  complaint  in  an  action  for  conver- 
sion contains  allegations  of  an  actual  conver- 
sion, an  averment  of  demand  and  refusal  is  not 
required. 

[EM.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  tf  191-202;  Dec.  Dig. 
«=»82.] 

4.  Intebfucaskb  9=94— Allowance. 

Under  the  provisions  of  section  7414,  Com- 
piled Laws  1913,  an  order  of  interpleader  may 
be  allowed  only  (1)  in  an  action  upon  contract ; 
(2)  in  an  action  for  specific  real  property;  (3) 
in  an  action  for  specific  personal  proper^. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent.  Dig.  i  6;    Dec.  Dig.  «=>4.] 

5.  Intiebfleadeb  i$=>4— Convebsion  of  Peb- 
bonal  Pbopebtt. 

An  order  of  interpleader  should  not  be 
allowed,  under  the  provisions  of  section  7414, 
Compiled  Laws  1913,  in  an  action  for  damages 
for  conversion  of  personal  property. 

[Ed.  Note. — For  other  cases,  seie  Interpleader, 
Cent  Dig.  §  6;   Dec.  Dig.  <3s34.] 

Appeal  from  District  Court,  Hettingw 
County;    Crawford,  Judge. 

Action  for  conversion  by  A.  T.  More  and 
J.  Ik  More,  a  partnership  under  the  firm 
name  of  More  Bros.,  against  the  Western 
Grain  Company.  From  an  order  interplead- 
ing Albert  L.  Lane,  receiver,  as  part?  defend- 
ant, plaintiffs  appeal.    Reversed. 

Seef,  also,  149  N.  W.  564. 

J.  K.  Murray,  of  Mott,  for  appellants. 
Bmil  Scow,  of  Bowman,  and  F.  C.  HeicCron,  of 
Dickinson,  for  respondent        • 

CHRISTIANSON,  J.  This  Is  an  appeal 
from  an  order  of  Interpleader.  The  facta 
necessary  for  a  determination  of  the  ques- 
tions presented  on  this  appeal  are  as  follows: 

This  action  was  brought  to  recover  dam- 
ages for  the  alleged  conversion  of  1,331  bush- 
els and  60  iwunds  of  wheat  and  366  bushels 
of  barley,  upon  which  plaintiffs  claim  a 
lien  by  virtue  of  a  chattel  mortgage.  The 
oomiAaint  is  In  the  usual  form,  and  alleges 
the  execution  and  deUvecy  to  plaintiffs  by  one 


Charles  Prodse  of  three  promissory  notes  on 
the  19th  day  of  August,  1912,  aggregating 
in  all  $1,300,  and  the  subsequent  execution 
and  delivery  of  a  chattel  mortgage  to  secure 
the  payment  of  such  notes,  and  the  filing  of 
such  mortgage  for  record  in  the  office  of  the 
register  of  deeds  of  Hettinger  county  on  Feb- 
ruary 4,  1913.  The  complaint  also  alleges 
the  stlpulatlona  and  conditions  of  the  mort- 
gage, and  that  default  was  made  in  sncb 
conditions,  entitling  the  plaintiff  to  posses- 
sion of  the  crops.  The  complaint  further  al- 
leges: 

"That  on  or  about  the  14th  day  of  October, 
1913,  the  defendant  converted  all  of  the  afore- 
said grain  to  its  own  use,  wliich  grain  was  at 
all  times  herein  mentioned  of  the  value  of  $1,- 
300;  that  plaintiffs  claim  the  highest  market 
price  of  said  grain  since  the  date  at  said  con- 
version." 

The  summons  and  complaint  in  this  action 
were  served  upon  the  defendant.  Western 
Grain  Company,  on  December  4, 1913.  There- 
after, on  December  28,  1913,  pursuant  to  no- 
tice, the  defendant  moved  the  court  that  one 
Albert  L.  Lane  be  substituted  as  defendant 
in  the  above-entitled  action,  and  that  the 
Western  Grain  Company  be  discharged  frc»n 
liability  to  any  or  either  of  the  parties  here- 
to. The  motion  was  based  upon  an  affidavit 
of  the  manager  of  the  defendant.  Western 
Grain  Company,  wherein  It  Is  admitted  that 
the  grain  described  in  the  complaint  Is  de- 
posited and  stored  In  the  warehouse  of  the 
defendant  at  Regent,  N.  D.,  but  that  the  grain 
Is  also  claimed  by  one  Albert  t^  Lane,  who 
on  the  1st  day  of  August,  1913,  was  appoint- 
ed recover  of  all  the  pro]?erty  of  said  Pro- 
dse, and  that  said  Lane  makes  a  demand  up- 
on the  defendant  for  the  grain  or  the  pro- 
ceeds thereof;  that  said  defendant  is  unable 
to  determine  whether  the  pin  In  tiff,  or  said 
Lane,,  as  receiver,  Is  entitled  to  the  grain  or 
the  proceeds  thereof.  In  opposition  to  the 
motion  of  interpleader  the  plaintiffs  offered 
an  affidavit  of  their  attorney,  J.  K.  Murray, 
to  the  effect  that  the  plaintiffs  did  not  seek 
to  recover  possession  of  the  grain,  but  that 
the  action  was  one  in  tort  for  damages 
caused  to  plaintiffs  by  reason  of  the  conver- 
sion of  the  grain  by  the  defendant ;  that  pos- 
session ot  the  grain  had  been  demanded  nu- 
merous times,  but  that  defendant  had  refused 
to  deliver  possession;  that  when  the  grain 
was  delivered  to  defendant  by  the  mortgagor, 
Charles  Prodse,  the  defendant  mixed  such 
grain  with  other  grain  in  Its  elevator,  and 
that  said  defendant  issued  to  said  Lane  stor- 
age tickets,  and  not  special  bin  tickets,  for 
such  grain,  and  that  the  defendant  had  ship- 
ped the  grain  out  of  the  state.  The  plain- 
tiffs also  offered  a  sheriff's  return  in  an  ac- 
tion In  dalm  and  delivery,  brought  by  the 
above-named  plaintiffs  against  the  Western 
Grain  Company  and  said  Albert  L.  Lane,  aa 
defendants,  wherein  the  sheriil  certifies  that 
he  was  unable  to  obtain  possession  of  the 
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grain  by  reason  of  fhe  tect  that  ttie  defend- 
ant, Western  Oraln  Company,  bad  mixed 
such  grain  tvith  otber  grain  in  its  elevator, 
and  was  therefore  unable  to  sort  the  same 
from  other  grain  In  Its  elevator  and  deliver 
the  same  to  the  sherifC.  The  statements  in 
the  affidavit  of  Murray  and  In  the  sheriff's 
return  were  not  denied. 

Upon  these  affidavits  the  court  made  an 
order  directing  that  Albert  Lane,  as  receiver 
of  Charles  Prodse,  be  substituted  as  defoid- 
ant  In  the  action  in  place  of  the  Western 
Grain  Company,  and  that  said  Western  Grain 
Company  be  dismissed  and  discharged  as  de- 
fendant In  all  particulars.  This  appeal  Is 
taken  from  the  order  so  made. 

[1,  2]  At  the  threshold  of  this  case  we  are 
confronted  with  a  motion  to  dismiss  the  ap- 
peal on  the  ground  that  it  was  not  taken 
within  the  time  allowed  by  law.  In  this  state 
an  appeal  may  be  taken  from  an  appealable 
order  "within  ststy  days  after  written  notice 
of  the  same  shall  have  been  given  to  the  par- 
ty appeaMng."    Section  7820,  Compiled  Ijaws 

1913.  The  question  presented  by  the  motion 
is  whether  the  appeal  was  taken  within  00 
days  after  written  notice  of  the  order  was 
given  to  the  plaintiffs.  The  affidavits  sub- 
mitted in  support  of  the  motion  show  that 
on  the  3d  day  of  January,  1914,  V.  G.  Heffron, 
one  of  the  attorneys  for  the  defendant  at 
Dickinson,  N.  D.,  mailed  the  original  order 
and  a  cc^y  thereof  to  J.  K.  Murray,  the  at- 
torney for  the  iriaintiffs,  with  a  requesi  that 
said  Murray  admit  service  on  the  original 
order.  Thereafter,  on  January  17,  1914,  Mur- 
ray admitted  service  thereof  and  returned 
the  same  to  Heffron.  The  reason  for  the 
delay  in  the  admission  of  service  Is  not  al- 
together clear,  and  as  we  view  the  matter  is 
immaterial.  The  attorneys  for  the  defend- 
ant claim  that  service  of  notice  of  the  order 
became  complete  on  the  3d  day  of  January, 

1914,  wh^i  tb.e  envelope  containing  the  order 
was  deposited  In  the  post  office  at  Dickinson, 
N.  D.,  and  that  the  appeal  was  not  taken 
within  60  days  after  the  order  was  served  up- 
on plaintiff's  attorney.  The  appeal  was  tak- 
en and  perfected  on  March  17,  1913.  The 
original  order  contained  in  the  Judgment  roll 
has  indorsed  thereon  the  written  admission 
of  plaintiff's  attorney,  Murray,  showing  that 
the  order  was  served  on  January  17,  1913. 
Tills  order,  together  with  the  admission  of 
service,  was  filed  In  the  office  of  the  clerk  of 
the  district  court  and  transmitted  to  this 
court  pursuant  to  the  a];^eal. 

Did  defendant's  attorney,  at  the  time  of 
service  and  at  tbe  time  be  caused  the  order, 
with  proof  of  service  thereof,  to  be  filed  In 
the  office  of  the  derk  of  the  district  court, 
intend  to  rdy  on  service  by  mailing?  We 
think  not  He  ffled  no  affidavit  of  mailing, 
but  relied  on  the  admission  of  service  which 
be  had  requested  and  obtained.  The  claim  of 
service  by  mailing  is  utterly  Inconsistent 
With  the  request  for  such  admission  of  serv- 
153N.W.-fl2 


ioe  and  the  sabaeqoent  conduct  of  defend* 
ant's  counsel,  and  at  variance  with  the  proof 
of  service  filed  in  the  court  below  and  trans- 
mitted to  this  court  on  this  appeal.  But  even 
if  the  order  was  served  by  mailing,  and  die- 
fendant's  counsel  in  position  to  raise  the 
question  at  this  time,  still  we  are  satisfied 
that  the  appeal  was  taken  in  time.  Section 
7954  of  the  1913  Compiled  Laws  reads  as  fol- 
lows: 

"When  the  service  i»  by  mall  it  shall  be  double 
the  time  required  in  cases  of  personal  service, 
except  service  of  notice  of  trial  which  may  be 
made  aizteen  days  before  the  day  of  trial  includ- 
ing the  day  of  service." 

This  court.  In  the  case  of  Clyde  v.  Jobnson, 
4  N.  D.  92,  58  N.  W.  612,  in  construing  this 
section,  held  that  when  a  complaint  Is  served 
by  mail  the  time  in  which  to  answer  or  de- 
mur Is  twice  as  long  as  when  served  person- 
ally, and  that  the  def^dant  had  60  days,  in- 
stead of  30  days,  in  widch  to  answer  or  de- 
mur to  the  complaint    The  court  said: 

"We  are  clear  that  the  service  of  the  demurrer 
was  not  too  late.  The  service  could  be  proper- 
ly made  by  mail.  Comp.  Laws,  6329.  'In  case 
of  service  by  mail  the  paper  must  be  deposited 
in  the  post  office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  bis  place  of  residence 
and  the  postage  paid.'  Id.  5330.  'When  the 
service  is  by  mail  it  shall  be  double  the  time  re- 

3uired  in  cases  of  personal  service.'  Id.  6331. 
t  the  complaint  had  been  personally  served  up- 
on defendant's  counsel,  they  would,  under  tile 
statute,  have  been  regnired  to  serve  their  an- 
swer thereto  within  30  days  from  the  date  of 
such  personal  service.  Id.  4896.  But  tiie  com- 
plaint was  served  by  mail,  and  it  follows,  under 
5331,  supra,  that  the  defendant  bad  double  time 
in  which  to  angweiv-L  e.,  60  dsiys— and  the  de- 
murrer was  served  within  60  days.  But  ap- 
pellant's counsel  contends  that  the  (acts  above 
set  forth  show  a  personal  service  by  delivery 
of  a  copy  of  the  complaint  under  Id.  4898,  4899, 
and  that  the  return  receipt,  signed  by  the  de- 
fendant's attorneys,  at  the  date  of  receiving 
the  registered  letter,  constitutes  proof  that  the 
copy  of  the  complaint  was  received  by  delivery 
on  the  day  the  registered  letter  was  taken  ttom 
the  post  office  at  Fargo  by  defendant's  attorneys. 
The  theory  of  counsel  that  service  by  mail  is  a 
personal  service,  because  it  is  e^own  that  the 
letter  mailed  was  received  on  a  date  certain.  Is 
novel  No  authority  is  cited  In  support  of  the 
contention,  and  we  think  none  can  be  found. 
There  ia  no  written  admission  of  service,  sign- 
ed by  defendant's  attorneys;  nor  does  the  rec- 
ord show  that  an  affidavit  or  other  proof  was 
filed  in  the  court  below,  showing  that  the  copy 
of  the  complaint  which  was  inclosed  in  a  letter 
and  mailed  at  Ashley,  N.  D.,  was  ever  received 
in  fact  by  the  defendant's  counsel.  Conceding 
that  the  returned  receipt  shows  when  the  regis- 
tered letter  was  taken  from  the  post  office,  It 
yet  fails  to  constitute  proof  that  the  copy  of 
the  complaint  was  personally  served  on  defend- 
ant's counsel  at  that  time.  Nor  do  we  think 
that  service  of  a  paper  by  mailing  the  same 
can  be  converted  into  personal  service  by  show- 
ing the  fact  that  the  paper  was  received  at 
the  time  it  was  taken  from  the  post  office  by  the 
attorney  to  whom  it  is  addressed.  The  law 
permits  the  service  of  papers  by  mall  In  lieu 
of  personal  service  under  certain  drenmstances, 
but  we  think  no  authority  can  be  shown  for  » 
mode  of  serving  papers  compounded  of  service 
by  mail  and  personal  service. 

This  section  was  also  construed  in  New 
York,  long  prior  to  its  adoption  in  this  state. 
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in  the  case  of  Dorlon  ▼.  Lewis,  7  How.  Prac. 
182,  wherein  the  court  said: 

"But  the  412th  section  of  the  Code  declares 
that,  'where  service  is  by  mail,  it  shall  be 
double  the  time  required  in  case  of  personal 
service.'  The  language  of  this  provision,  though 
substantially  the  same  as  that  of  the  seventh 
rale  in  force  at  the  time  the  Code  was  adopted, 
is  not,  perhaps,  the  most  happy  that  might 
have  been  selected  to  express  what  was  intend- 
ed. To  say  that  'service  by  mail'  shall  be  'double 
time'  conveys  of  itself  no  distinct  idea  to  the 
mind.  It  is,  to  say  the  least,  an  awkward  ex- 
pression. Lapse  of  time  forms  no  essential  in- 
gredient in  the  act  of  serving  a  paper.  And 
yet  it  is  the  law  that,  when  the  act  is  perform- 
ed in  a  particular  way,  it — that  is,  the  service — 
shall  be  double  the  time  required  when  the  act 
of  serving  the  paper  is  performed  in  another 
manner.  Bnt  I  believe  this  rule  has  always 
been  construed  to  mean  that  where  the  service 
of  a  paper  by  one  party,  as,  for  example,  a 
pleading,  or  a  notice,  has  the  effect  of  setting 
time  to  run  against  the  opposite  party,  the  time 
which  thus  begins  to  run  shall  be  twice  as  long 
when  the  service  is  by  mail  as  when  it  is  per- 
sonal. Thus  the  143d  section  declares  that  a 
demurrer  or  answer  must  be  served  with  20 
days  after  the  service  of  the  copy  of  the  com- 
plaint. The  time  begins  to  run  from  the  sen-iee. 
If,  instead  of  serving  the  complaint  personally, 
the  plaintiff  elects  to  serve  it  by  mail,  the  time 
which  thus  begins  to  run  against  the  defendant 
is  40  days,  instead  of  the  20  days  otherwise  al- 
lowed. So  either  party  may  give  to  the  other  a 
notice  of  trial.  It  must  b4  10  days  before  the 
court;  bnt,  if  he  will  serve  his  notice  by  mail, 
the  time  is  doubled,  and  the  notice  must  be  serv- 
ed 20  days  before  the  court.-  The  rule  is  appli- 
cable to  appeals  like  that  which  is  the  subject 
of  this  motion.  The  right  of  appeal  is  limited 
to  30  days  after  'written  notice,'  etc.  The  ob- 
ject of  giving  such  notice  is  to  terminate  the 
right  of  appeal.  The  time  for  the  adverse  party 
to  appeal  begins  to  run  from  the  time  of  the 
service  of  notice.  If,  therefore,  the  party  giving 
the  notice  chooses  to  serve  his  notice  by  mail,  as 
he  may,  be  also  gives  the  other  party  double  the 
time  he  would  have  had  if  the  service  had  been 
personaL  The  appeal  in  this  case,  therefore, 
was  in  time." 

See,  also,  4  Walt's  Practice,  p.  219. 

The  motion  to  dismiss  the  appeal  is  denied. 

[3]  ?%i8  brings  tib  to  a  consideration  of 
the  order  upon  its  merits.  Respondent  first 
contends  that  the  order  must  be  affirmed  for 
the  reason  that  plaintiff's  complaint  falls  to 
state  a  cause  of  action.  This  contention  rests 
solely  upon  the  ground  that  the  complaint 
contains  no  allegation  that  prior  to  the  com- 
mencement of  the  action  a  demand  was  made 
upon  the  defendant  for  the  property  end 
that  defendant  refused  to  deliver  the  same 
to  plaintifts.  No  attack  was  made  upon  the 
complaint  in  the  court  below,  but  the  ques- 
tion is  raised  here  for  the  first  time.  It  Is 
probably  true  that  the  defendant  In  this 
case  would  not  be  guilty  of  conversion,  as 
against  the  plaintiffs  claiming  as  mortgagees, 
until  a  demand  was  made  upon  it  for  a  de- 
livery of  the  grain.  Bank  v.  Elevator  Co.,  11 
X.  D.  280,  287,  91  N.  W.  436.  Bnt  proof  of 
such  demand  and  refusal  would  merely  con- 
stitute evidence  of  conversion.  The  com- 
plaint herein  contained  a  positive  allegation 
"that  the  defendant  converted  all  of  the 
aiforesald  grain  to  its  Own  use."  This  alle- 
gation was  sufficient  to  entitle  plaiutiffii  to 


Introduce  evidence  to  prove  a  conversion.  In- 
cluding a  demand  upon,  and  'refusal  by,  de- 
fendant to  deliver  the  grain  to  the  plaintiffs. 
The  Encyclopaedia  of  Pleading  and  Practice 
(vol.  21,  Pi.  1083)  States  the  rale  thus: 

"Where  actual  conversion  of  the  property  ia 
alleged  in  the  declaration  or  complaint,  it  is 
wholly  unnecessary  to  allege  that  before  the  in- 
stitution of  the  action  a  demand  was  made  upon 
the  defendant  for  the  property  and  that  he  re- 
fused to  deliver  it  to  the  plaintiff.  'This  rule 
applies,  not  only  in  cases  in  which  the  defend- 
ant's_  possession  was  wrongful  in  its  inception, 
and  in  which  it  is  unnecessary  to  prove  a  de- 
mand upon  the  defendant  as  a  constituent  part 
of  the  conversion,  bat  also  even  in  those 
cases  in  which  it  may  be  necessary  to  prove,  in 
order  to  establish  the  fact  of  conversion,  that 
there  were  a  demand  and  a  refusaL" 

And  38  Cyc.  p.  2071: 

"Where  an  actual  conversion  is  alleged,  an 
averment  of  demand  and  refusal  is  not  requir- 
ed." 

In  the  case  of  Daggett  v.  Gray,  110  Cat 
169,  42  Pac.  668,  the  Supreme  Court  of  Cali- 
fornia said: 

"If  the  relation  of  the  defendant  to  the  prop- 
erty is  such  that  a  previous  demand  is  essen- 
tial in  order  to  establish  conversion  on  his  part, 
proof  of  such  demand  must  be  made  at  the  trial ; 
but  the  demand  need  not  be  alleged.  The  alle- 
gation that  the  defendants  'converted  and  dis- 
posed of  the  property  to  their  own  use'  is  the 
allegation  of  a  fact  sufficient,  in  the  absence  of 
a  special  demurrer,  to  sustain  a  judgment  Up- 
on the  trial  of  an  issue  on  this  averment,  the 
plaintiff  would  be  at  liberty  to  introduce  evi- 
dence of  a  demand  and  refusal,  if  such  evidence 
were  sufficient  or  necessary  to  establish  the  con- 
version; and  he  would  also,  under  this  aver- 
ment, be  authorized  to  offer  evidence  that  the 
defendants  had  sold  or  otherwise  dealt  with  the 
property  in  repudiation  of  the  claim  of  the  plain- 
tiff. 'Where  conversion  is  alleged  as  a  fact,  in 
general  terms,  that  is  sufficient  to  admit  of  any 
evidence  on  the  trial  of  issue  joined  that  tends 
to  establish  such  conversion,  and  the  plaintiff 
is  not  bound  to  allege  the  particnlar  act  or  acts 
which  constitute  conversion,  in  an  action  of  this 
character.  Averments  which  sufficiently  point 
out  the  nature  of  the  pleader's  claim  are  suffi- 
cient, if  under  them,  upon  a  trial  of  the  issues, 
he  would  be  entitled  to  give  all  the  necessary 
evidence  to  establish  the  claim.'  Bemey  v. 
Drexel,  33  Hnn  [N.  Y.]  34.  See,  also,  John- 
son V.  Lumber  Co.,  45  Wis.  119;  Railroad  Co. 
V.  Robinson,  133  N.  Y.  246,  30  N.  B.  1008." 

[4, 6]  The  remaining  and  more  difficult 
question  is  whether  the  defendant  was  enti- 
tled to  an  order  of  Interpleader  in  this  ac- 
tion. The  statutory  proTisions  in  this  state 
relative  to  interpleader  are  as  follows: 

"The  court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be 
done  without  prejudice  to  the  rights  of  others, 
or  by  saving  their  rights;  but  when  a  complete 
determination  of  the  controversy  cannot  be  had 
without  the  presence  of  other  parties,  the  court 
must  cause  them  to  be  brought  in."  Sectioa 
7412,  Compiled  Laws. 

"A  defendant  against  whom  an  action  is  pend- 
ing upon  a  contract,  or  for  specific,  teal  or  per- 
sonal property,  may,  at  aay  time  before  answer 
upon  affidavit  that  a  person  not  a  party  to  th« 
action  and  without  collusion  with  him  makes 
against  him  a  demand  for'  the  same  debt  or 
property,  upon  due  notice  to  snch  person  and 
tjie  .adverse  party,  »ppir  to  the  court  for  an 
order  to  substitute  such  person  in  hisi  place  and 
disduurge  him  from'  UabUity  to  either  party  on 
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Us  depoailiiig  in  court  dte  ftmoant  of  the  debt, 

or  deliveriag  the  property  or  iU  value  to  such 
person  as  the  court  may  direct,  and  the  court 
may  In  its  discretion  make  the  order."  Sec- 
tion 7414,  Oomplled  Latn. 

Under  tbe  provisions  of  section  7412,  Compil- 
ed Laws,  the  original  parties  would  still  re- 
main parties  to  the  litigation ;  but  under  the 
provisions  of  section  7414,  Oomplled  laws  the 
original  defendant  may  be  entirely  eliminated 
from  the  litigation  and  another  defendant 
snbstltnted.  The  defendant  in  this  case  made 
Its  application  under  the  provisions  of  sec- 
tion 7414,  Compiled  Laws.  This  section  i»er- 
mlts  an  Interpleader  only  in  the  following 
three  classes  of  cases:  (1)  In  an  action  upon 
a  contract;  (2)  in  an  action  for  specific  real 
property;  (3)  In  an  action  for  specific  per- 
sonal property.  Does  the  present  action 
come  within  any  of  these  three  classes  of  ac- 
tions? The  plaintiffs  in  this  action  ask  for 
damages  for  a  conversion  by  the  defendant  of 
the  grain  in  which  th^  had  a  si>eclal  proper- 
ty by  reason  of  the  chattel  mortgage  Hen 
thereon.  -PlaintifTs  in  their  complaint  have 
aslced  the  highest  mariiet  value  of  the  proper- 
ty between  the  date  of  conversion  and  the 
verdict,  under  the  provisions  of  subdivision  2 
of  sectlcm  7168,  Oomplled  Laws. 

It  seems  too  clear  for  argument  that  an  ac- 
tion for  damages  for  conversion  Is  not  an  ac- 
tion upon  a  contract.  38  Cyc.  2006 ;  21  Enc. 
PI.  &  Pr.  1012;  Bralthewalte  v.  AMn,  8  N. 
D.  365,  66  N.  W.  133.  It  is  true  that  the  per- 
son damaged  may  waive  the  tort  and  sue  in 
assumpsit,  but  that  condition  does  not  e/xist 
in  this  case.  The  present  action  Is  based  up- 
on tort,  and  not  upon  contract.  Is  this  an 
action  for  personal  property?  We  think  not. 
An  action  to  recover  damages  for  conversion 
is  entirely  different  from  an  acticm  to  recover 
possession  of  property.  38  Cyc.  20(KS ;  21  Enc. 
Pi.  &  Pr.  1013 ;  Maxwell  v.  B^rnam,  7  How. 
Prac.  (N.  T.)  236.  This  distinction  was  rec- 
ognized, under  the  common  law,  where  differ- 
dnt  forms  of  action  were  required  dep^ident 
upon  which  form  of  relief  was  desired— trover 
being  maintained  yrbdte  damages  for  conver- 
sion were  sought,  and  replevin  or  detinue 
where  recovery  of  the  specific  property  was 
songht.  And  this  distinction  is  also  recog- 
nized in  the  Code  of  Civil  Procedure  ot  this 
state.  See  sections  7168,  7&16,  and  7082, 
Oomplled  Laws. 

The  provision  of  the  Code  of  Civil  Proced- 
ure of  this  state  relative  to  interpleader  in- 
volved in  this  action  Is  a  substitute  for  the 
old  equitable  action  of  Interpleader  and  1^ 
governed  by  tbe  same  principles.  Pustet  v. 
Flannelly,  60  How.  Prac  (N.  Y.)  67.  Tbe 
equitable  remedy  of  Interpleader,  Independent 
of  statutory  regulations,  according  to  Prof. 
Pomeroy  (6  Pomeroy's  EJqulty  Jurisprudence 
[8d  Ed.]  f  48)— 

"depends  upon  and  raquirea  the  existence  of  the! 
four  folloving  elements,  which  may  be  regarded 
as  its  essential  conditions:  (1)  The  same  thing, 
debt,  or  duty  must  be  claimed  by  both  or  all 
Ae  parties  against  whom  the  relief  is  demand- 


ed. (2)  All  their  advelrse  titles  or  claims  must 
be  dependent,  or  be  derived  from  a  common 
source.  (3)  The  person  asking  the  relief— the 
plaintiff — must  not  have  nor  claim  any  interest 
in  ttra  snbject-matter.  (4)  He  most  have  in- 
curred no  independent  liability  to  either  of  the 
claimants ;  that  is,  he  must  stand  perfectly  in- 
different between  them,  in  the  position  of  a 
stakeholder." 

The  defendant  In  this  case  Is  charged  with 
a  conversion — with  having  committed  an  ac- 
tionable wrong  against  the  plaintiff's.  Tbe 
claim  of  Lane  Is  based  upon  contract — the 
general  storage  tickets  Issued  to  him  by  the 
defoidant.  These  tickets  may  be  sold  and 
assigned  by  Lane.  It  seems  quite  clear  that 
the  plaintiffs  and  Lane  are  not  claiming  the 
same  property  or  the  same  debt  Any  judg- 
ment which  plaintiffs  may  obtain  can  be  sat- 
isfied only  by  a  payment  of  the  amount  there- 
of in  money.  It  cannot  be  satisfied  by  a  de- 
livery of  the  grain.  The  claim  of  Lane  or  his 
assignee  can  be  satisfied  by  delivering  a  like 
amount  and  quaUty  of  grain  In  accordance 
with  the  terms  of  the  storage  receipts.  As 
to  Lane  tbe  def^Mlant  is  a  bailee,  but  as  to 
the  plaintiffs  (according  to  the  claim  in  their 
complaint)  It  Is  a  tort-feasor.  At  the  time 
the  relation  of  bailor  and  bailee  between  tbe 
defendant  and  Lane  originated,  the  plaintiffs 
were  unknown  and  had  no  connection  with 
it;  and.  If  plaintiffs'  claim  la  true,  the  de- 
fendant's possession  of  and  dominion  over  the 
grain  became  tortious  after  demand  and  re- 
fusal. 

The  facts  In  this  case  would  not  «ititle 
defendant  to  maintain  the  old  equitable  ac- 
tion of  Interpleader.  First  National'  Bank  v. 
Binlnger,  26  N.  J.  Eq.  345;  BarUett  v.  The 
Sultan  (C.  O.)  23  Fed.  257;  DeUware,  etc.,  R. 
Co.  V.  Corwlth  (Sup.)  5  N.  T.  Supp.  792; 
Dodge  V.  Lawson  (Super.  Ct)  19  N.  X.  Supp. 
904 ;  Shaw  v.  Coster,  8  Paige  (N.  Y.)  339,  85 
Am.  Dec.  690,  and  note  on  page  702;  La 
Femina  v.  Arsene,  69  App.  Div.  286,  74  N.  Y. 
Supp.  749 ;  Quinn  v.  Green,  36  N.  C.  229,  36 
Am.  Dec.  46;  Pfister  v.  Wade,  66  Cal.  43; 
Hoyt  V.  Gouge,  125  Iowa,  603,  101  N.  W.  464 ; 
Ryan  v.  Lamson,  153  111.  520,  89  N.  E.  979; 
V.  S.  v.  Vletor,  16  Abb.  Prac.  (N.  Y,)  153 ;  N. 
P.  Lbr.  Co.  V.  Lang,  28  Or.  246,  42  Pac  799, 
52  Am.  St  Bep.  780;  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  v(d.  6,  S§  62  and  63;  40 
Cyc.  445. 

We  realize  that  under  the  peculiar  statu- 
tory provisV>ns  of  some  states  the  remedy  of 
Interpleader  has  been  greatly  enlarged,  so  as 
to  Include  a  number  of  causes  not  included 
in  the  old  equitable  action.  But  the  Legis- 
lature in  this  state  has  wisely  limited  the 
classes  of  actions  In  which  Interpleader  may 
be  had  to  those  Involving  a  specific  debt  aris- 
ing from  contract  or  the  recovery  of  specific 
real  or  personal  property.  It  would  be  a 
manifest  injustice  to  permit  an  interpleader 
in  an  action  for  a  tort.  Worthless  persons 
could  be  Interpleaded,  and  in  this  manner  the 
right  of  the  plaintiff  to  recover  damages  be 
defeated.    If  an  elevator  comp&ag  would  be 
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permitted  to  Interplead  as  party  defendant 
the  person  from  whom  It  received  or  purchas- 
ed grain.  It  could  never  be  held  liable  for  con- 
version. An  action  in  tort  is  founded  upon 
some  act  of  the  tort-feasor  amounting  to  a 
breach  of  legal  duty  owing  by-  the  virrongdoer 
to  the  injured  party;  and  the  whole  theory 
of  the  remedy  of  interpleader  is  contrary  to 
its  use  in  actions  for  damages  for  a  tort  As 
was  said  bj  Lord  C3iancellor  Eldon  in  Sllngs- 
by  V.  Boulton,  1  Ves.  &  B.  334: 

"A  person  cannot  file  a  bill  of  interpleader 
who  is  obliged  to  put  his  case  upon  this,  that 
as  to  one  of  the  defendants  he  is  a  wrongdoer." 

Wis  are  satlsfled  that  the  present  action 
does  not  come  within  the  provisions  of  sec- 
tion 7414,  Compiled  Laws.  It  is  not  an  ac- 
tion for  specific  personal  property;  neither 
is  it  an  action  to  recover  a  debt  "A  debt  is 
a  sum  of  money  due  by  contract  express  or 
implied."  And  a  legal  liability  for  uncertain 
damage  founded  upon  a  tort  is  not  a  debt 
IS  Cyc.  398 ;  Sonnesyn  v.  Akin  et  al.,  12  N. 
D.  227,  97  N.  W.  557. 

It  follows,  from  what  has  been  said,  that 
the  order  appealed  from  must  be  reversed. 
It  is  so  ordered. 


WXNN  V.  OOONEN. 

(Supreme  Court  of  North  Dakota.    Jane  10, 
1915.) 

(Bylldbu*  6v  the  Court.) 

1.  Tbial  4=>139— Dibeotbd  Vebdiot— Incou- 
pktent  evioenox. 

In  an  action  to  recover  a  balance  due  as 
rent  under  a  written  lease,  the  sole  defense  in- 
terposed is  that  such  contract,  shortly  after 
it  was  made,  was  modified  and  superseded  by 
an  oral  agreement  between  the  parties.  Held, 
that  there  is  no  competent  teetimouy  in  the 
record  in  support  of  this  defense,  and  the  trial 
court  properly  directed  a  verdict  in  plaintiff's 
favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  §f  332,  333,  338-^1,  866;   Dec  Dig.  «==> 

2.  CONTBACTS    «=>238— MoDinCATION— PaBOL 

AOBEEUXNT. 

Such  alleged  oral  agreement  was  without 
consideration,  and,  furthermore,  a  written  con- 
tract, in  80  far  as  it  is  executory,  cannot  be 
modified  or  superseded  by  an  unexecuted  parol 
agreement 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  M  U17,  1123;    Dec.  Dig.  iS3>238.] 

Appeal  from  District  Court,  Burleigh 
County;  W.  L.  Nuessle,  Judge. 

Action  by  John  Wynn  against  R.  D.  Coon- 
en.  From  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

F.  B.  McCurdy,  of  Bismarck,  for  wpel- 
last.  John  Carmody,  of  Uillsboro,  Alfred  Zu- 
ger,  and  B,  F.  TiUotson,  both  of  Bismarck, 
and  J.  E.  Campbell,  of  Mandan,  tor  respond- 
ent 

FISK,  0.  J.  Plaintiff,  who  is  the  owner  of 
certain  real  property  in  the  dty  of  Mandan, 
leased  the  same  to  the  defendant  for  the 


period  of  one  year  at  the  agreed  rental  of 
$780  per  year,  payable  at  the  rate  of  $65  per 
month  in  advance,  and  he  seeks  by  this  ac- 
tion to  recover  a  balance  claimed  to  be  due 
him  on  such  lease.  He  bad  Judgment  in  the 
court  below  pursuant  to  a  verdict  directed  by 
the  court  aud  the  defendant  has  appealed  to 
this  court  alleging  certain  errors,  all  of 
which  challenge  the  correctness  of  the  court's 
ruling  in  directing  a  verdict  The  sole  ques- 
tion for  our  determination,  therefore^  Is 
whether  there  was  any  competent  evldoioe 
in  support  of  defendant's  defease  sufficient 
to  require  a  submission  thereof  to  the  Jury. 

[1]  The  facts  are  not  seriously  in  dispute, 
and  are,  briefly,  as  follows:  The  lease  was 
In  writing  and  is  dated  April  6,  1912.  It  Is 
in  the  usual  form  and  contains,  among  other 
things,  a  stipulation  that  should  the  lessee 
fail  to  pay  the  rent  as  provided  therein  or 
fail  to  fulfill  any  of  the  covenants  therein 
recited,  the  lessor  shall  have  the  right  to 
re-enter  and  take  possession  of  the  premises 
and  hold  and  enjoy  the  same  without  such 
re-entering  working  a  forfeiture  of  the  rents 
to  be  paid  and  the  covenants  to  be  performed 
by  the  lessee  during  the  full  term  of  the  lease. 
Defendant  took  possession  under  such  lease 
on  April  10,  1912,  and  remained  therein,  pay- 
ing the  rent  until  June  1st  when  he  sold  tUs 
furniture  and  assigned  his  lease  to  <«e  H. 
H.  Landers,  who  entered  into  possession  and 
remained  therein,  paying  rent  for  the  months 
of  July  and  August  Thereafter  Landers 
turned  the  property  over  to  one  Nolton,  who 
paid  rent  for  a  short  tlme^  after  whicb  he 
turned  the  premises  over  to  one  Toung,  who 
paid  the  rent  from  November  20th  to  Decem- 
ber 1st  and  935  to  apply  on  the  December 
rent  The  latter  .removed  from  the  premises 
on  January  12tb,  when  plaintlfl  took  posses- 
sion and  leased  the  same  to  one  Messmer 
for  the  balance  of  defendant's  term  at  the 
rate  of  $60  per  month.  After  giving  defend- 
ant  'credit  for  ail  sums  received  as  rent  • 
balance  remains  due  of  $161,10,  for  which 
amount  with  interest  a  verdict  was  directed 
in  iriaintlfl's  favor. 

[1]  onte  sole  defense  urged  by  defendant  is 
that  on  or  about  the  time  defendant  turned 
the  premises  over  to  Landers  the  terms  of 
the  written  lease  were  modified  by  a  iwrol 
agreement  between  the  parties,  whereby  the 
defendant  was  releamd  from  bis  obUgationto 
pay  rent  under  sndi  contract  on  condition  that 
he  should  be  held  bound  as  a  surety  to  pay 
Oie  same  only  in  the  event  Landers,  or  other 
tenants,  defaulted  and  prompt  notice  of  sudi 
default  should  be  given  to  him,  and  he  claims 
that  plaintiff  gave  no  audi  notloe  until  about 
the  date  of  the  expiration  of  the  lease.  De- 
fendant introduced  certain  testimony  tending 
to  prove  the  above  facts,  but  the  same  was 
thus  introduced  over  the  plaintiff's  objecttooa 
which  we  think  were  well  taken.  We  fall  to 
discover  any  consideration  to  support  such  al- 
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leged  pand  agreeineiit.  Fortbermore,  It  no- 
wbere  appears  that  the  same  was  erer  exe- 
cuted, and  It  la  well  settled  that  a  written 
contract,  In  so  far  aii  Its  executory  provisions 
are  concerned,  cannot  be  modified  by  an  un- 
executed parol  agreement.  This  rule  is  statu- 
tory In  this  state.  Section  6838,  Comp.  Laws 
1S13.  Moreover,  the  testimony  of  the  defend- 
ant himself  discloses  that  plalntift  expressly 
refused  to  release  him  from  bis  obligation 
to  pay  rent  under  the  cmtract,  for  he  says 
that  he  offered  plalntlfl  |40  If  he  would  do  so, 
which  <^er  plaintiff  refused. 

Even  If  appeUant's  contention  that  there 
was  a  parol  modification  of  the  written  lease 
could  be  upheld,  we  do  not  see  how  It  would 
avail  him,  for  under  such  alleged  modifica- 
tion defendant  was  still  to  be  held  responsi- 
ble for  the  payment  of  the  rent,  and  the  fact 
that  his  responsibility  was  to  be  that  of  a 
surety  merely  would  not  operate  to  exonerate 
him.  It  is  undisputed  that  default  was  made 
In  the  payment  of  the  amount  sued  for,  and 
It  nowhere  appears  that  plaintiff  did  or  failed 
to  do  any  act  which  would  operate  to  re- 
lease defendant  from  his  obligation  to  pay 
such  rent 

In  conclusion,  we  find  no  merit  In  appel- 
lant's contentions,  and  we  think  the  trial 
court.  In  view  of  the  record,  was  amply  Justl- 
fled  In  directing  a  verdict. 

The  Judsment  is,  accordingly,  affirmed. 


STATE  V    TATLOB. 

(Supreme   Oourt    of  North   Dakota.     July   1, 
1916.) 

(BvUabiu  &y  the  Oourt.) 

Indictment  and  Infobhation  «=>138— Mo- 
tion TO  Qtjash— Waivkb  or  Objections. 
The  information  included  a  greater  period 
of  time  than  was  charged  In  the  complaint  in 
justice  court  as  the  time  during  which  a  com- 
mon nuisance  was  maintained.  A  preliminary 
examination  was  waived.  Defendant  moved  to 
quash  the  information  upon  the  ground  specified 
that  he  had  not  had  or  waived  a  preliminary 
examination  for  the  offense  charged  in  the  in- 
formation, but  without  pointing  out  or  stating 
as  grounds  for  the  motion  that  the  Information 
included  additional  time  to  that  stated  in  the 
criminal  complaint  The  record  does  not  affirm- 
atively disclose  that  in  denying  said  motion  such 
variance  in  time  was  known  to  the  court  or 
was  presented  as  the  grounds  for  the  motion 
made. 

Seld,  that  under  section  10729,  O.  Ij.  1913, 
requiring  that  a  motion  "to  set  aside  the  in- 
formation must  specify  clearly  the  grounds  of 
objection  to  the  information,"  or  the  objection 
be  waived,  the  objection  baaed  upon  such  vari- 
ance in  time  was  not  raised,  and  was  waived, 
and  this  court  will  not  pass  upon  an  issue  not 
presented  below, 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §  472;  Dec.  Dig. 
C-^138.J 

Appeal  from  Ward  County  Gonit  of  In- 
creased Jurisdiction;  William  Murray, 
Judge. 


Qeorge  Taylor  was  ooavlcted  of  keeping  a 
common  nuisance,  and  he  appeals.    Aflkmed. 

Greenleaf,  Bradford  ft  Nash,  of  Mlnot, 
for  appellant  R.  A.  Nestos,  State's  Atty., 
and  Dorr  Carroll  and  O.  B.  Herlgstad,  Aast 
State's  Attys.,  all  of  Mlnot,  and  H.  J.  Llnde^ 
Atty.  6en.,  for  the  State. 

QOSS,  J.  A  criminal  complaint  sworn  to 
December  81,  1913,  on  positive  knowledge, 
was  laid  before  a  magistrate,  charging  de- 
fendant with  keeping  and  maintaining  a 
common  nuisance,  at  a  place  described,  "at 
divers  times  between  the  Ist  day  of  January, 
1912,  and  the  28th  day  of  December,  1913." 
Defendant  appeared  In  justice  court,  waived 
preliminary  examination,  and  was  held  to 
answer  at  the  next  term  of  the  county  court 
of  Increased  jurisdiction,  and  admitted  to 
ball.  On  January  6, 1914,  the  state's  attorney 
filed  In  county  court  a  criminal  Information, 
with  statutory  verification  thereto,  charging 
defendant  with  keeping  and  maintaining  a 
common  nuisance  at  said  place  "at  divers 
times  and  days  between  the  7th  day  of 
January,  1912,  and  the  6th  day  of  January, 
1914."  Upon  arraignment  appellant  filed 
the  following  motion: 

"Comes  now  the  above-named  defendant  and 
moves  to  set  aside  the  Information  for  the  fol- 
lowing reasons:  (1)  That  defendant  was  enti- 
tled to  a  preliminary  examination  before  a  mag- 
istrate before  the  fihng  of  such  information,  and 
said  defendant  has  not  had  such  examination, 
and  has  been  held  to  answer  before  the  above 
court,  and  said  defendant  has  not  waived  such 
examination  in  writine  or  orally  before  a  mag- 
istrate. (2)  That  such  information  is  not  veri- 
fied in  the  manner  provided  for  the  verification 
of  informations,  and  is  not  verified  in  the  man- 
ner provided  for  the  verification  of  informations 
to  be  filed  in  the  county  court  when  a  prelim- 
inary hearing  has  not  been  had." 

This  motion  was  denied,  whereupon  a 
demurrer  to  the  Information  was  Interposed 
and  overruled.  Defendant  then  pleaded  not 
guilty.  He  was  convicted.  When  called  for 
judgment  a  motion  In  arrest  of  judgment  was 
interposed.  Sentence  was  pronounced,  and 
final  judgment  thereon  entered.  This  appeal 
is  taken  therefrom. 

Error  is  assigned  upon  these  rnllnga. 
Elverythlng  urged  on  the  demurrer  and  mo- 
tion In  arrest  of  judgment  and  exceptions 
taken  to  the  Instmctions  are  predicated  upon 
the  same  question  sought  to  be  raised  by 
the  motion  to  quash.  Hence,  if  the  motion  to 
quash  was  properly  denied,  all  other  assign- 
ments urged  are  without  merit  From  the 
record  above  stated  the  reader  would  be 
wholly  In  the  dark  conceiBlng,  as  well  as 
surprised  to  learn,  the  questlmi  sought  to  be 
urged  for  consideration  here.  The  Infor- 
mation Is  in  regular  form,  with  statutory 
verification,  and  In  fbct  is  based  upon  a  pre- 
liminary examination  waived,  as  disclosed  by 


the  record.  There  Is  nothing  Irregular  in  the 
record  apparent  from  a  casual  exandnatlon. 
The   reasons   stated   in   the   motion   appear 
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groundlegfl,  inasmtu^  as,  coatrary  to  tiie 
statement  made  there,  defendant  was  afford- 
ed a  preliminary  examination,  and  according 
to  the  return  of  the  magistrate  appeared  and 
waived  such  examination,  and  was  held  for 
trial  before  the  county  court,  and  furnished 
bail  pending  trial.  This  constituted  an  exact 
compliance  with  the  statute.  The  state  saw 
fit  to  proceed  in  a  manner  affording  defend- 
ant an  opportunity  for  a  preliminary  exami- 
nation, but  which  be  waived. 

But  it  is  here  contended  that  defendant 
was  not  afforded  a  preliminary  examination 
for  the  crime  charged,  and  that  he  did  not 
waive  one,  because  the  information  filed  In 
county  court  contained  as  a  part  of  the  peri- 
od therein  charged  the  period  from  December 
28,.  1913,  to  Januaiy  6,  1914,  Inclusive,  not 
Inqluded  within  the  period  charged  in  the 
complaint  filed  in  the  magistrate's  court  And 
appellant  cites  the  opinion  in  State  v.  Win- 
bauer,  21  N.  D.  161,  129  N.  W.  97,  wherein 
It  was  held,  under  a  motion  to  quash  the  in- 
fonpatlon  upon  the  ground  that  the  defend- 
ant had  not  had  a  preliminary  examination 
for  such  an, added  i>erlod  of  the  time  beyond 
that  for  which  he  waived  a  preliminary  ex- 
amination that  the  information  so  attacked 
charges  two  criminal  offenses,  for  oda  of 
which  no  preliminary  examination  had  been 
had  or  waived,  and  that  the  information 
should  have  been  quashed  under  the  first 
subdivision  of  section  10728,  O.  L.  1913.  Ap- 
pellant confidently  asserts  that  holding  to 
be  here  controlling,  that  this  information 
must  be  held  to  charge  an  offense  for  which 
defendant  has  bad  no  preliminary  examina- 
tion, and  that  it  is  vulnerable  to  the  motion 
made>  See,  also.  State  v.  Nettle  Riley,  26 
N.  D.  236, 144  N.  W.  107. 

But  tbe  trouble  with  reispondent's  axgn- 
meut  is  that  be  \a  presenting  here  a  conten- 
tion that  we  have  no  assurance  of  record  was 
presented  to  the  trial  court  Witb  knowledge 
of  what  was  said  and  tbe  reasoning  of  the 
court  in  State  v.  Wiubauer  in  this  motion, 
blind  upon  its  face  and  presenting  no  issue, 
except  tbe  question  of  whether  this  defendant 
was  afforded  a  prellmlna.17  examination  (a 
conceded  fact  upon  the  record),  a  basis  was 
attempted  to, be  made  for  the  argument  here 
advanced ;  and  this,  too,  without  oompliance 
with  section  10729,  C.  U  1913,  requiring  that 
a  motion  to  ,aet  aside  an  Information  "mu»t 
specify  clearly  tbe  ground  of  objection  to  tbe 
informatiOD."  The  attention  of  the  trial 
court  was  not  directed  by  this  motion  to  the 
difference  in  period  of  time  charged  In  the 
information  to  that  specified  in  the  complaint. 
Instead,  tbe  motion  in  the  form  in  which  It  is 
phrased  would  rather  tend  to  obscure  than 
to  direct  tbe  attention  of  the  court  to  the 
question  here  presented.  It  is  the  dnty  of 
counsel  to  "specify  clearly  tbe  ground  at  ob- 
jection, to  tbe  infonnatlon."  Had  be  done 
so,  and  the  court  denied  his  motion,  be  would 


have  been  in  position  to  have  preseutad  ttae 
ruling  on  appeal  as  error.  As  it  is,  he  bas 
invoked  no  such  ruling,  and,  not  having  in- 
voked it,  90  far  as  tbe  record  shows,  be  bas 
waived  It,  as  Tinder  tbe  statute  (sectioii 
10729)  the  objection  must  be  specified,  and  tbe 
motion  to  quash  must  be  made  upon  explicit 
and  stated  grounds,  and  that  too^  befcnre 
demurrer  or  plea  entered ;  oUterwise,  any 
objection  upon  which  the  information  ml^t 
have  been  set  aside  is  waived.  Appellant 
then,  is  in  the  position  of  demurring  and 
subsequently  pleading  to  and  going  to  trial 
upon  a  valid  information  charging  bim  witb 
the  commission  of  a  public  offense,  wltbont 
having  moved  to  quash  such  information  up- 
on sufficient  grounds ;  nor  is  tbe  Information 
demurrable. 
Tbe  judgment  is  aocotdingly  affirmed. 


STATB  V.  KACKE7. 

(Supreme  Court  of  North  Dakota.     Jane  23, 
1915.) 

(Bt/llabut  &]/  the  Court.) 

1.  Cbiminai,  Law  €=415— Rape  «=>48— Evi- 
dence— COBBOBOBATION. 

Defendant  appeals  from  conviction  tot  stat- 
utory rape.  Fifty-seven  assignments  of  error 
appear,  but  only  enough  thereof  are  discussed  to 
entirely  destroy  plaintiFs  case. 

The  testimony  of  prosecutrix's  teacher,  the 
principal  of  the  school,  and  a  lady  member  of 
the  school  board  as  to  statements  made  to  them 
by  prosecutrix  during  a  private  investigation, 
was  improperly  admitted  upon  tbe  trial.  Such 
statements  were  not  voluntary,  and,  not  b^ntc 
under  oath,  were  hearsay. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Uw,  Cent.  Dig.  ||  937-940:  Dec  Dig.  «=>415; 
Rape,  Cent.  Dig.  SS  67-^9 ;  Dec  Dig.  «=>48.] 

2.  Rape  ^=952 — Sufficienoy  or  Evidence. 

The  only  remaining  testimony  properly  ad- 
mitted was  given  by  tbe  prosecutrix.  She  was 
80  weak-minded  that  she  had  no  memory  of  dates 
nor  conception  of  time.  Her  testimony  in  many 
material  particulars  is  contradicted  by  the 
state's  own  witnesses,  and  is  so  unreasonable 
that  it  cannot  support  a,  conviction. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent 
Dig.  §§  71-74,  76;   Dec.  Dig.  <3=352.] 

3.  WiTNEBSBB   $=>277— Cboss-Examiwation— 

FORSIER   MARBIAOE. 

Other  errors,  while  not  nfecessary  to  a  dis- 
position of  the  case,  set  forth  in  explanation  of 
the  action  of  tbe  jury  in  convicting  tbe  defend- 
ant 

[Ed.  Note. — For  other  cases,'  see  Witnesses, 
Cent  Dig.  i§  925,  979-983 ;   Dec,  Dig.  «=»277.] 

Appeal  from  District  Court  Barnes  Coun- 
ty;   Coffey,  Judge. 

Oliver  Mackey  was  convicted  oi  rape  of  a 
female  under  age,  and  be  appeals.    Reversed. 

A.  P.  Paulson,  of  Valley  City,  for  appel- 
lant M.  J.  ESnglert  State's  Atty.,  and  H.  A. 
Olsberg,  Asst.  SUte's  Atty.,  both  ot  Valley 
City,  for  tbe  State. 

BURKB,  J.  Defendant  appeoUi  from  con- 
viction for  statutory  rape.    There  are  S7  as- 
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signineiitB  of  error,  -bat  we  wlU  diecuss  only 
those  assignments  wUch;Ui  our  opinion  re- 
sult In  the  total  destruction  »f  the  state's  evi- 
dence and  necessitate  a  dismissal  of  the  ac- 
tion. The  facts  will  Rppear  more  fully  In  the 
opinion.  For' the  purposes  of  this  statement, 
It  suffices  to  say  that  defendant  is  a  married 
man  living  with  his  family  and  engaged  in 
the  plumbing  and  boiler-making  bu^ness  at 
Valley  City,  where  be  hfis  resided  for  more 
than  30  yeazs.  At  the  time  of  bis  arrest  be 
was  over  56  years  of  aget  and  was  serving  as 
an  alderman  of  tbat  oltyr.  Tbe  complalniag 
witness,  Bertba  Bcoen,  was  12  years  of  age 
at  the  time  of  tbe  alleged  oSenae  and  is  con- 
cededly  very  backward  in  mental  develop- 
ment Bewendent  desoelbes  her  as  follows: 
"Her  mutd  was  so  lacking  in  intelligence  that 
she  could  only  sive  physical  facts.  The  girl, 
though  of  more  than  average  size  physically  for 
a  girl  of  her  age,  bad  the  mind  of  a  child  of 
about  six,  seven,  or  eight  years  old.  It  was  a 
literal  impossibility  for  her  to  fix  any  dates." 

The  trial  ooort  In  bis  memorandum  opin- 
ion says: 

"(She  is)  rather  large,  with  a  mind  of  a  ohild 
four  or  five  years  of  age  in  certain  respects,  ad- 
vanced to  the  third  grade  in  her  studies." 

During  the  year  1913,  she  attended  the  Val- 
ley City  public  BCboola.  About  the  last  of 
October  her  teacher  tootc  from  her  possession 
a  note  of  such  indecent  nature  that  it  was 
referred  to  tbe  principal  of  the  school,  who 
summoned  the  prosecutrix  and  examined  her 
as  to  her  moral  conduct  As  a  result  of  this 
investigation,  prosecutrix  admitted  immoral 
relations  with  several  young  ooys,  to  one  of 
whom  tbe  note  was  addressed,  but  she  did 
not  mention  defendant  A  series  of  investi- 
gations by  a  member  of  tbe  school  board,  tbe 
principal  of  the  school,  and  the  teacher,  fol- 
lowed, whereat  the  prosecutrix  in  response 
to  Questtons  Implicated  defendant  and  an- 
other business  man  of  Valley  City.  Arrests 
ftdlowed  resulting  in  the  couviotlon  of  de- 
fendant and  the  acquittal  of  tbe  other  busi- 
ness man,  who,  however,  was  tried  before  an- 
other judge  and  in  a  difTerent  county.  Upon 
this  appeal  defendant  seeks  to  destroy  all  of 
the  evidence  offered  by  the  state,  which  con- 
sists, by  the  way,  entirely  o£  statement?  by 
the  prosecutrix  upon  the  trial  and  her  state- 
ments to  tbe  teacher  and  school  board  above 
mentioned.  It  Is  contended  that  the  testi- 
mony of  tbe  prosecutrix  is  so  self-impeached 
and  Impossible  of  belief  that  the  court  should 
have  advised  tbe  Jury  to  return  a  verdict  of 
not  guilty. 

[1]  1.  BeiCore  taking  up  the  qnestlon  of  the 
sufflcleney  of  the  evidence,  we  will  discuss  a 
few  asslganients..  cC  error,  which,  dlwose  of 
tbe  testimony  ,oC  ail  witnesssi,  except  the 
prociecotrlx.  Aa  already  Intimated,  prose- 
cutrix was  given  a  severe  examination  by 
the  teacbOEv  the  principal,  and  the  lady  mem- 
ber of  tiie  qcbool .  board.  This  investigation 
of  itself  was.  entirety  proper  and.  well  with- 
in tbe  duties  of-  tbe  three  ladles  who  conduct- 
ed tbe  .same,  whose  motives  were'  the  high- 


est. They  .performed  a  dnty  tbeyowed  tathe 
child,  the  school,  and  the  community,  and 
are  entitled  to  the  highest  praise.  Whether 
or  not  they  should  have  been  allowed  to. nar- 
rate the  unsworn  statements  made  to  tbem 
by  the  girl  is  an  entirely  different  question. 
ProsecutrlxI's  teacher  says  that  at  these 
meetings  prosecutrix  was  requested  to  come, 
and  did  not  come  voluntarily ;  that  all  of  the 
statements  made  by  her  were  in  response  to 
questions.  The  principal  says  that  there  had 
been  four  meetings  with  the  prosecutrix. 
She  testifles  in  response  to  questions: 

"Q.  She  was  put  through  a  pretty  fair  system 
01  cioss-e^amioatioD,  was  she  not?  A.  Ko,  it 
was  not  .  Questions  put  in  a  general  'way.  Q. 
Inquired  as  to  who  the  different  parties  were, 
etc.?  A.  Tea.  Q.  Did  you  suggest  any  of 
these?  A  No.  Q.  Did  you  not  tell  her  it  wag 
better  for  her  to  tell  everything  as  it  was,  not 
to  keep  back  anything  at  any  one  of  the  meet- 
ings? A.  There  may  have  been  something  said 
to  that  effect,  just  simply  telling  her  it  was  al- 
ways better  to  take  the  truth.  .She  talked  quite 
freely.  She  simply  added  a  few  more  names,  is 
all,  at  the  second  meeting.  Q.  But  the  third 
time?    A.  She  added  this  one  other  name." 

The  deifendant's  was  the  name  added  at 
tbe  third  meeting.  Mrs.  W.,  tbe  member  of 
tbe  school  board,  testifies: 

"A  The  answers  were  in,  response  to  ques- 
tions. She  did  not  appear  before  us  at  the  meet- 
ing under  any  suggestions  coming  from  her  and 
indicating  to  us  that  she  wanted  to  discuss  the 
subject  with  us.  She  came  in  response  to  our 
request    We  asked  her  questions." 

All  of  those  witnesses  were  allowed  to  tes- 
tify that  prosecutrix  at  the  third  meeting, 
and  in  response  to  questions,  stated  to  them 
that  she  had  sexual  Intercourse  with  the  de- 
fendant five  times;  tbe  last  time  being  No- 
vember 8th.  Tbe  evidence  was  offered  as 
corroboration  of  tbe  girl's  testimony  and  for 
the  purpose  of  fixing  the  date  of  tbe  last  act 
of  intercourse.  It  is  apparent  that  the  state- 
ment of  the  prosecutrix  to  these  persons  was 
not  spontaneous,  nor  voluntary,  but  in  fact 
made  only  after  repeated  questionings,  and 
was  in  no  sense  part  of  the  res  gestae.  It 
is  apparent  that  tbe  teachers  and  school 
board,  were  making  repeated  and  thorough 
investigations  and  using  considerable  moitil 
force  upon  tbe  girl  to  arrive  at  the  bottom  of 
tbe  whole  affair.  Tbe  statement  was  made 
more  than  a  year  after  the  first  act  of  inter- 
course and  at  least  six  days  after  the  last, 
claimed  by  the  state  and  at  tbe  third  meeting 
at  least  of  such  investigation.  If  the  state- 
ments were  admissible  at  all.  It  was  not  as 
original  evidence,  but  for  tbe  purpose  of  eor- 
jroborntion.  The  reason  for  this  exception  to 
the  general  hearsay  rtUe  Is  that  the  outraged 
female  Is  prompted  by  Instinct  to  nucke 
known  her  wrongs  and  to  seek  sympathy  and 
asslstanoe.  When  given  spontaneously,  and 
promptly,  her  unsworn  statements  are  re- 
o^ved  In  evidence  with  the  same  force  as 
though  given  under  tbe  sanctity  of  an  oath. 
In  State  t.  Werner,  1«  N.  D.  83,!lia  N.  W. 
.80,  tWs.eourt  (ays:        .     •.;..,  ^  . .    . 
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"AppeHant's  seventh  assignment  of  error  is 
predicated  ui>on  the  ruling  of  the  court  in  per- 
mitting the  mother  of  the  child  to  testify  as  to 
statements  made  to  her  by  such  child."  The  tes- 
timony complained  of  related  to  statements 
made  to  her  by  such  child.  "The  testimony  com- 
plained of  related  to  statements  made  by  Lena 
to  her  mother  on  June  16th,  being  three  days 
after  the  offense  was  committed,  in  which  she 
told  her  mother.  In  effect,  that  defendant  had 
taken  indecent  liberties  with  her  person.  These 
statements  were  merely  hearsay,  and  were  in- 
competent, therefore,  in  chief,  to  prove  the  com- 
mission of  the  offense,  unless  they  come  within 
some  exception  to  the  general  rule  as  to  hear- 
say testimony.  _  The  courts  hold  quite  generally, 
however,  that  it  was  proper  to  prove  that  the 
prosecutrix,  recently  after  the  commission  of 
the  offense,  made  complaint  to  others  as  to 
the  commission  of  such  offense,  basing  their 
decision  upon  the  ground  that  such  testimo- 
ny is  admissible  as  being  in  corroboration 
or  her  testimony  in  court  Other  courts  base 
their  decisions,  sustaining  the  admissibility  of 
such  testimony,  upon  the  ground  that  such  state- 
ments are  a  part  of  the  res  gestEe ;  while  others 
give  as  a  reason  for  the  rule  that  the  failure  to 
complain  of  the  outrage  is  a  circumstance  indi- 
cating that  the  female  was  a  consenting  party  to 
the  act.  The  latter  reason  does  not  appeal  to 
us  with  much  force;  for,  if  such  is  a  reason 
upon  which  the  rule  is  based,  then  such  rule 
could  not  well  apply  to  a  case  such  as  this, 
where  the  outraged  female  is  but  eight  years  of 
age  and  hence  below  the  age  of  consent.  If  the 
rule  is  to  apply  at  all,  we  think  it  certainly 
should  apply  in  a  case  of  this  kind.  We  think 
the  better  rule  is  that  such  proof  may  be  ad- 
missible as  part  of  the  res  gestee,  if  the  ttate- 
ment  teas  made  immediately  follovHng  the  com- 
mission of  the  crime,  in  lohtch  event  the  particu- 
lars of  the  complaint  may  be  proved  •  «  » 
as  part  of  the  res  gestai.  (Italics  ours.)  In  most 
jurisdictions  such  testimony  *  ••  is  re- 
stricted to  a  mere  statement  of  the  fact  that  a 
complaint  was  made  without  discloaing  the  par- 
ticulars tiiereof.    ♦    •    • " 

At  88  Cjc  1462,  It  IB  said: 

"Nor  as  a  rale  are  her  dedarationa  admissible 
as  proof  of  the  crime  charged,  or  as  corrobo- 
rating evidence,  unless  they  are  part  of  the  res 
gestffi  or  unless  they  are  admissible  under  the 
rules  in  the  particular  jurisdiction  aa  to  the  ad- 
missibility of  complainto.  But  her  declarations 
immediately  after  the  outrage  are  admissible  as 
part  of  the  res  gestaa." 

And  at  page  1466: 

"So,  if  the  statements  are  made  immediately 
after  the  commission  of  crime,  they  are  admissi- 
ble as  part  of  the  res  gestm.  «  •  *  Xhe  force 
of  the  testimony  aa  corroboration  does  not  de- 
pend entirely  on  the  lapse  of  time  between  the 
commission  of  the  crime  and  the  complaint,  but 
the  jury  should  consider  it  in  connection  with 
surrounding  circumstances,  such  as  intimidation 
by  others,  or  lack  of  opportunity;  but  if  th» 
complaint  is  long  delayed,  and  no  reason  for  the 
delay  is  shown,  the  particulars  of  the  complaint 
lose  all  force  as  corroboration  and  are  not  ad- 
missible." 

As  a  rule,  statements  made  in  answer  to 
questions  or  otherwise  Involuntarily  elicited 
do  not  constitute  such  "complaint"  as  Is  ad- 
mlsrible  under  tbe  rules  above  stated.  State 
V.  Hazlett,  14  N.  0.  490,  105  N.  W.  617 ;  Peo- 
ple V.  WUmont,  189  Cal.  108,  72  Pac.  838; 
Cunningham  v.  People,  210  111.  410,  71  N.  R 
SS9;  State  v.  Bebb,  126  Iowa,  494,  101  N.  W. 
189;  Parker  ▼.  State,  67  Md.  329,  10  AU.  210, 
1  Am.  St  Rep.  387;  State  v.  Pollard,  174  Mo. 
607,  74  8.  W.  069;    State  ▼.  Pores,  27  Mont 


358,  17  Pac  162;  State  y.  Dudley,  147  Iowa, 
645,  126  N.  W.  812;  Conger  v.  State,  63  Tex. 
Cr.  R.  312,  140  S.  W.  1112;  State  v.  Burgess, 
259  Mo.  383,  168  S.  W.  742;  Soam  on  Evi- 
dence, vol.  2,  IS  347,  348. 

It  Is  evident  In  the  case  at  bar  tbe  state- 
ments were  not  voluntary  nor  q>ontaneoas, 
nor  In  any  manner  port  of  tbe  res  gestae. 
They  are  therefore  inadmissible  even  as  cor- 
roboration of  tbe  girl's  testimony. 

[2]  But  more  than  this,  tb^  state  frankly 
concedes  that  the  testimony  was  not  offered 
solely  as  corroboration,  but  fbr  tbe  purpose 
of  fixing  tbe  date  of  tbe  last  act  of  Inter- 
course. In  otber  words,  tbla  hearsay  testi- 
mony was  absolutely  necessary  to  tbelr  case, 
and  that  without  it  tbe  prosecution  must  faiL 
It  is  too  plain  Cor  argument  that  the  evidence 
was  wrongly  admitted  for  that  purpose. 
Holding  as  we  do  that  tbe  testimony  of  the 
three  women  mentioned  Mras  Imi^operly  re- 
ceived, we  turb  to  the  consideration  of  the 
evidence  remaining.  This  consisted  entirely 
of  the  testimony  of  prosecutrix.  To  rely  up- 
on a  conviction  the  state  must  maintain  both 
tbe  truthfulness  of  tbe  girl  and  a  mental 
strength  to  remember  and  narrate  tbe  facts. 
We  have  already  set  out  tie  state's  attor- 
ney's candid  opinion  of  the  girl.  He  says: 
"She  bad  the  mind  of  a  child  of  about  six, 
seven,  or  eight  years  of  age."  The  trial 
Judge  corroborates  this  view.  Her  testimony 
proves  it  She  admits  upon  the  stand, 
though  but  13  years  of  age,  to  have  been  mor- 
ally delinquent  for  nearly  two  years.  She 
says: 

"I  was  in  trouble  with  the  boys  before  I  told 
the  teachers.  Two  of  them  I  know.  A  whole 
lot  of  them  I  do  not  know.  I  do  not  know  their 
names.  There  was  a  great  many  of  them.  Too 
many  to  count" 

Dr.  Pray,  the  state's  own  witness,  teatifles 
as  follows: 

"She  could  have  had  sexual  intercourse  with  a 
grown  man  without  any  pain  on  her  part  The 
parts  were  large.  I  was  able  to  insert  my  three 
fingers  without  the  least  show  of  pain  on  her 
part  The  condition  I  found  her  in  could  not  be 
produced  by  any  intercourse  on  five  different  oc- 
casions. The  organs  showed  repeated  inter- 
course. The  parts  resembled  those  usually  found 
on  immoral  women.  They  were  ballooned,  large, 
and  flappy.  That  condition  is  not  likely  to  de- 
velop rapidly.  It  usually  takes  years  and  is  due 
to  continued  and  repeated  sexual  intercourse." 

Prosecutrix  upon  the  stand  remembered 
no  dates,  and  the  state's  attorney  was  com- 
pelled to  admit  that  tbe  same  must  be  sup- 
plied by  the  testimony  of  the  teacben.  The 
prosecutrix  testUled  that  she  had  had  only 
five  acts  of  intercourse  with  the  defendant, 
and  that  on  four  of  these  oosaalons  die  was 
aoconvanied  by  one  Esther  Hanson;  that  up- 
on all  of  such  occasion^  the  defandant  had 
sexual  Interoouise  with  both  henelf  and 
Esther  Hanson,  and  upon  at  least  three  of 
these  occasions  tbe  acts  took  place  in  tbe 
presence  of  both  0rUL  That  she  falsified  as 
to  Esther  Hanson  is  conclusively  cata^Ushed 
by  the  testimony  of  J>tj  Pray,  wlM^  aa  w* 
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have  already  said,  was  otUed  as  a  witness 
npon  Oie  part  of  the  state.    The  doctor  says: 

"I  am  acquainted  with  Bkrther  Hanton.  I 
examined  her  early  in  November  last  year,  191S. 
The  ezamination  was  made  to  the  extent  of  the 
genital  organs.  Made  at  the  request  of  Mrs.  M., 
one  of  tiie  juvenile  officers.  The  condition  of 
things  weM  jnst  these.  I  had  a  reason  to  ex- 
pect a  certain  thing,  and  was  snrprised  to  find 
that  she  had  onasually  small  parts,  and  it  is 
my  opinion  tiiat  she  never  completed  sexual  in- 
tercourse. That  was  my  iudgment  at  that  time 
based  npon  examination.*'  Oroas-sxamlnation : 
"I  made  just  as  careful  an  ezamination  as  pos- 
sible. It  was  not  looking  for  venereal  diseases. 
I  do  not  think  it  would  have  been  possible  to 
have  had  sexual  intercourse  in  the  condition  I 
found  her  vagina,  except  with  a  boy.  The  parts 
were  nnosnally  smalL  The  entrance  would 
barely  admit  my  little  finger  with  some  incon- 
Tenience.  I  was  long  enough  in  making  the 
examination  to  satisfy  myself.  I  did  not  make 
the  examinatloa  at  the  request  of  the  state,  only 
so  far  as  Mrs.  M.  may  represent  the  state,  or 
yet  on  your  part.  It  would  not  be  Impossible 
to  make  penetration.  She  was  very  small.  It 
would  require  force.  She  had  a  marginal  hymen 
and  it  was  not  ruptured.  *  *  *  It  was  a 
narrow  hymen  and  did  not  show  evidence  of  rup- 
ture." 

Prosecutrix  testified  that  the  acts  were 
committed  In  the  front  room  of  a  public  of-' 
flee  building  npon  one  of  the  main  streets  in 
Valley  City.    She  says: 

"He  did  not  pull  down  the  curtains.  It  was 
in  the  afternoon  about  4  o'clock.  Esther  was 
there  all  the  time.  The  door  was  unlocked  all 
the  afternoon.  The  public  came  in  and  out 
He  did  not  say  anything  to  me  before  he  did 
this.  I  do  not  remember  that  he  talked  about 
it  About  3  o'clock  be  laid  Esther  on  the  floor 
and  did  it  to  her,  and,  after  he  got  through  with 
Bsther,  he  laid  me  down  on  the  floor  and  did  it 
to  me.  Both  of  us  at  the  same  time.  That  was 
the  first  fall  I  was  here,  1913.  It  was  after 
the  enow  fell.  After  the  snow  was  on  the  way. 
The  grass  was  still  green.  Shortly  after  school 
started." 

She  furtber  testified: 

"There  was  a  glass  front  on  the  building,  and 
you  could  see  all  parts  of  the  room  from  the 
sidewalk  by  looking  through  the  glass.  We  did 
this  on  the  side  of  the  safe,  work  bench  away 
from  the  door." 

In  contradiction  of  this  testimony,  defend- 
ant called  the  chief  of  police  of  Valley  City 
and  other  witnesses  to  testify  to  the  public 
location  of  the  room  in  question.  The  gener- 
al nature  of  such  teetimuony  is  reflected  in 
the  following  extract  from  the  testimony  of 
the  chief  of  police: 

"I  would  say  that  I  go  by  Mr.  Mackey's  of- 
fice about  12  or  15  times  a  day.  I  am  familiar 
with  the  office  and  the  arrangements  of  the  fnr- 
nitnte.  Yon  can  see  from  the  southwest  comer 
clear  to  the  desk.  liooking  in  from  the  west 
window  at  the  south  of  the  door,  you  can  see 
into  the  building  nearly  all,  except  the  north- 
west comer.  About  2  feet  in  that  comer  cannot 
be  seen.  Ton  can  see  under  the  table  and 
through  where  the  desk  is  on  the  north  side  of 
the  room.  You  can  see  into  the  building  most 
easily  from  10  o'clock  on  until  sunset." 

That  a  man  in  his  sane  mind  would  at- 
tempt a  crime  of  this  nature  in  a  public  place 
Of  business  with  the  door  unlocked  and  the 
curtains  up,  facing  upon  one  of  the  buslnesa 
streets  of  the  city,  at  4  o'clock  in'  the  after- 
noon. Is  absolutely  unhelleTable.    That  this 


man  of  66  years  of  age  bad  tsma  the  physical 
ability  to  have  Intercourse  with  the  two  girls 
immediate  ftdlowing  eadi  other  is  highly 
improbable.  Taken  In  oonnectl<»  with  the 
testimony  of  the  doctor,  that  the  other  girl 
had  never  bad  intercourse  with  a  man,  it 
places  prosecutrix's  testimony  outside  of  the 
pale  of  belief.  No  human  being  should  be 
convicted  npon  such  testlmcmy.  Defendant's 
testimony  is  to  the  effect  that  the  prosecutrix 
with  other  children  sometimes  frequented' 
his  place  of  business;  that  he  was  fond  of 
children  and  often  gave  them  small  sums  of 
money  to  buy  candy.    He  says: 

"The  first  time  I  saw  her  was  about  a  year 
ago.  This  little  girl  and  her  brother  came  Into 
the  office.  She  said  she  was  taking  dinner  to 
her  father  up  at  the  Uvery  bam.  Page  Persona, 
now  deceased,  who  officed  with  me,  gave  them 
both  some  mone^.  She  came  in  quite  often  in 
January.  Her  httle  brother  was  with  her  most 
of  the  time.  At  last  they  began  to  ask  me  to 
give  them  a  little  money.  She  was  dressed  very 
poorly.  The  side  was  ont  of  her  shoes,  Inst 
the  same  as  no  shoes  at  all.  They  were  full  of 
holes.  She  had  no  overshoes.  *  *  *  I  gave 
her  money  because  I  knew  she  was  herd  up,  and 
I  wanted  to  help  her.  *  *  *  I  only  tried  to 
help  her  what  she  needed." 

He  further  testlfles  that  die  sometimes 
delivered  waslilng  that  her  mother  bad  done 
for  other  persons  c^dng  near  bim.  He  ab- 
solutely denies  having  intercourse  with  the 
prosecutrix.  The  state  offered  some  further 
testimony,  but  none  of  It  in  any  way  relating 
to  the  commission  of  the  crime.  The  witness 
Henry  testifled  that  he  had  seen  prosecutrix 
in  defendant's  place  of  business.  This  was 
not  denied  by  the  defendant  'Will  Bonen, 
father  of  the  prosecutrix,  testifled  as  to  her 
age.  Dr.  Pray,  called  by  the  state,  gives  the 
testimony  relative  to  prosecutrix's  physical 
condition,  already  mentioned.  Two  other 
witnesses  testified  that  Esther  Hanson's  rep- 
utation for  tmtta  and  veracity  was  poor. 
This  we  believe  Immaterial,  In  view  of  the 
testimony  of  the  doctor  that  she  was  truth- 
ful when  she  denied  having  bad  intercourse 
with  the  defendant  Davidson,  a  member 
of  the  school  board,  related  a  conversation 
with  defendant,  but  not  in  any  manner  show- 
ing his  guUt 

Many  states  have  statutes  forbidding  con- 
viction unless  the  prosecutrix  is  corroborated. 
Under  our  laws  the  conviction  would  stand 
if  the  testimony  of  the  prosecutrix  was  en- 
titled  to  belief.  It  Is,  however,  so  inherently 
unreasonable  that  a  conviction  should  not  be 
allowed  to  stand.  The  trial  court  should 
have  advised  the  jury  to  acquit 

[3]  3.  It  Is  unnecessary  to  a  dieclsion  that 
other  errors  be  discussed.  But,  In  view  of 
the  fact  that  the  Jury  has  found  the  defend- 
ant gnUty,  we  might  mention  a  few  of  those 
errors  which,  undoubtedly,  bad  much  to  do 
with  the  conviction.  'While  defendant  was 
upon  the  stand  and  had  merely  denied  the 
offense,  he  was  given  a  cross-examination 
which,  while  skillful,  was  Illegal  and  highly 
prejudicial  to  bis  rlgbta    For  Instance,  be 
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was  asked  aboat  hlB  marriage  In  1884,  al- 
most 30  years  b^ore  the  offense  charged. 
We  give  a  sample  of  the  examination: 

"The  first  time  I  was  married  in  Oriska,  N.  D., 
the  second  time  in  Moorhead,  Minn.  The  first 
time  1  married  was  in  1884,  I  think,  or  188(3. 
*  ♦  *  Q.  How  long  did  you  live  with  the 
woman  you  claim  to  have  married  without  a  li- 
cense, the  first  time?  (Objection.)  A.  I  do  not 
know.  Four  or  five  years,  somethinc  like  that 
Q.  But  you  never  finally  married  the  first  wom- 
an, did  you?  A.  I  did.  Q.  Finally  married 
'ber,  too?  A.  I  do  not  know  whether  I  married 
the  first  woman  according  to  law ;  did  not  know 
I  was  required  to  have  a  license.  Q.  You  were 
married  in  this  state?  A.  Went  to  the  officer. 
Had  to  do  what  the  officer  told  me.  Q.  Do  you 
mean  to  tell  us  any  officer  ever  told  you,  Mr. 
Mackey,  you  could  not  get  a  license  to  marry  a 
woman?  (Objection.)  Q.  Now,  did  you  ever 
secure  a  marriage  license  to  merry  the  first 
woman?  A.  I  never  did.  Q.  Tou  finally  left 
her,  did  you  not,  Mr.  Mackey?  A.  I  did  not. 
She  left  me.  We  had  trouble  between  us,  and 
we  agreed  to  separate.  We  got  a  divorce.  I 
started  divorce  proceedings  here,  but  I  got  no- 
tice out  in  Washington  that  she  had  got  a  di- 
vorce out  there,  and  I  dropped  the  proceedings 
here  and  let  her  get  the  divorce.  She  married 
again  and  has  been  married  a  long  time.  We 
got  a  divorce  a  great  many  years  ago." 

What  bearing  this  testimony  had  upon  the 
offense  with  which  defendant  was  tried  is 
not  clear  to  us.  The  state  contends  that  it 
was  asked  to  test  his  credibility  as  a  witness, 
and  cites  us  to  State  v.  Apley,  25  N.  D.  298, 
141  N.  W.  740,  48  L.  R.  A.  (N.  S.)  269.  This 
ruling  is  not  sustained  by  that  case.  In  fact, 
it  holds  the  contrary.  The  rule  is  stated  in 
a  note  to  said  case  ia  the  L.  R.  A.  dtaticHi 
at  page  273,  where  it  is  said: 

"The  right  of  cross-examination  is  not  a  privi- 
lege to  turn  the  searchlight  of  inquiry  upon  all 
the  indiscretions  of  a  witness'  past  life,  but  it 
is  a  right  which  must  be  exercised  within  reason- 
able limitatioDs,  and  subject,  to  some  extent,  to 
control  under  Uie  discretion  of  the  trial  judge. 
The  question  asked  should  have  some  immediate 
relation  to  the  subject  under  inquiry,  and  should 
be  of  soch  a  nature,  as  to  show  whether  or  not 
the  witness  was  entitled  to  be  believed.  Such 
evidence  is  ordinarily  called  impeachment  by 
cross-examination,  and,  when  permissible  for  that 
purpose,  the  inquiry  should  relate  to  such  sub- 
jects as  would  influence  the  judgment  of  an  un- 
biased person  in  determining  whether  or  not  the 
witness  is  entitled  to  be  believed,  and  has  prob- 
ably told  the  truth  on  the  witness  stand.  When 
such  questions  relate  to  specific  acts  in  the  life 
of  a  witness,  t|icy  should  be  confined  to  such 
matters,  in  point  of  time,  as  would  produce  a 
reasonable  inference  from  an  admission  on  the 
part  of  the  witness  that  he  was  entitled  to  be 
believed,  or  as  necessarily  impairing  his  credit." 

In  the  case  at  bar  the  witness  ia  held  up 
to  scorn  before  the  Jury  for  luiTing  failed  to 
obtain  a  marriage  license  to  marry  his  first 
wife,  in  18S4.  ^Vlllen  we  rememb»  that 
those  questions  were  asked  in  apparent  ig- 
norance of  the  fact  that  the  earliest  require- 
ment of  a  marriage  license  in  I>akota  is  found 
in  (Aapter  91,  S.  U  1890,  six  years  after  the 
marriage  of  defendant,  and  that  if  defendant 
at  the  time  of  his  first  marriage  had)  seardiied 
the  entire  territMy  he  could  hare  found  no 
officer  to  give  him  a  license^  we  see  some- 
thing of  the  injustice  that  has  been  done  in 


this  instance.  There  are  other  instances 
which  we  will  not  take  the  time  to  discnss, 
which  show  to  our  mind  tbat  defendant  did 
not  have  a  &ir  trial.  In  view  of  onr  con- 
clusions abore  announced,  they  will  not  l>e 
discussed. 
Judgment  of  tlie  trial  court  ia  rereraed. 

FISK,  O.  X  r  think  a  new  trial  should  be 
granted  for  several  reasons  stated  in  the 
opinion,  and  concur  in  the  result 


CHICAGO.  M.  &  P.  S.  RY.  CO.  T.  BOW- 
MAN COUKir. 

(Supreme  Court  ol  North  Dakota.    June  19, 
1915.) 

(Byllahtu  J>v  the  Oourtf 

L  Taxation  ®=»541  —  Recovkbt  of  Taxes 

Paid — Compulsion. 

The  payment  of  taxes  to  avoid  a  penalty, 
a  portion  of  which  taxes  are  illegal,  but  the 
legal  portion  of  which  taxes  cannot  be  paid,  or 
at  any  rate  will  not  be  received  without  the 
payment  of  the  illegal  part,  and  which  penalty 
will  be  incurred  upon  the  nonpayment  of  the 
taxes,  is  a  payment  under  compulsion. 

[Bid.  Note.— For  other  cases,  sec  Taxation, 
Cent.  Dig.  %  1002;   Dec.  Dig.  <S=>541.] 

2.  Taxation  ®=9542  —  Payment  of  Taxes— 

Protest— Time  of  Patment. 

Where  the  statute,  as  does  that  of  North 
Dakota  (section  2166,  Compiled  Laws  of  1913), 
requires  the  county .  treasurer  to  deliver  a  Kst 
of  the  delinquent  taxes  to  the  sheriflf,  and  upon 
such  delivery  requires  the  sheriflf  to  immediately 
proceed  to  collect  the  samey  and  to  distrain  and 
sell  the  property  upon  which  the  taxes  are  de- 
linquent, and  where  neither  the  treasurer  nor 
the  sheriff  have  the  authority  to  cancel  or  rebate 
the  illegal  taxes,  a  property  owner  may  assume 
that  the  officers  of  the  law  will  obey  the  stat- 
ute, and  can  pay  such  taxes  under  protest,  and 
need  not  wait  until  the  seizure  is  actually  made 
or  threatened,  in  order  tbat  his  payment  may 
be  involuntary,  and,  if  such  taxes  are  illegal, 
may  afterwards  bring  suit  for  the  recovery  of 
the  amount  so  paid. 

[EM.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1003-1005;  Dec  Dig.  «=>542.] 

Appeal  from  District  Court,  Bowman  Coun- 
ty ;  Nuessle,  Judge. 

Action  by  the  Chicago,  Milwaukee  ft  Puget 
Sound  Railway  Company  against  Bowman 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant ai^>eals.    Affirmed. 

This  is  an  action  to  recover  excess  taxes 
to  the  amount  of  $451.79,  which  were  paid 
by  the  plaintiff  railway  company  under  pro- 
test to  Bowman  county;  the  excess  levy  be- 
ing due  to  the  levy  of  20  mills  for  school  pur- 
poses, when  a  levy  of  17  mills  would  have 
produced  more  than  the  amount  certified  to 
the  connty  auditor  by  the  officers  of  said 
school  district,  and  by  the  levy  for  general 
county  purposes  of  a  tax  of  9  mills  upon  the 
dollar,  in  violation  of  the  provision  of  section 
1639,  B.  C.  190{>,  which  places  the  limit  at  8 
mills.  The  Illegality  of  the  access  tax  is 
conceded,  and  the  only  defense  which  is  offers 
ed  by  the  county  is  that  such  excess  was  vol- 


9=3Por  other  cases  aee  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  IndezM 


Digitized  by 


Coogle 


N.p.) 


CHICAOO,  M.  &  P:  S.  B.T.  tXK  n  BOWSCAJiT  COtmTT 


987 


imtaclly  p«Ui,  aod  therefore  cannot  be  reoor- 
ered.    It  itppeais  trom  the  teatlmrajr:. 

Xhftt,  when  Ute  aaaeoNBeiit  was  first  r^^ort- 
ed  by  tb^  couaty  auditor  to  the  tax  com- 
mifi^oner  of  the  railway  company,  the  2- 
miU  levy  for  the  county  poor  wa«  omitted. 
That  when  the  tax  levy  was  reported  the 
2-mill  leyy  for  the  county  poor  was  includ- 
ed. That  Inutiediately  upon  being  notified  of 
this  2-mill  levy,  and  the  20-inill  school  levy 
upon  property  within  the  village  of  Gascoyne, 
the  tax  commissioner  reported  to  the  county 
auditor  his  discovery  that  the  taxation  for 
county  purposes  excee<led  the  authorized  levy 
of  8  mills,  and  that  the  levy  upon  the  prop- 
erty Inside  of  the  village  of  Gascoyne  for 
school  purposes  exceeded  the  amount  requir- 
ed to  raise  the  revenue  needed  for  school  pur- 
poses, and  exceeded  the  levy  upon  property 
within  the  same  school  district  outside  the 
village  of  Gascoyne.  That  in  reply  thereto, 
and  on  January  16,  1912,  the  county  auditor 
advised  the  tax  commissioner  that  he  had  no 
authority  to  make  any  change,  inasmuch  as 
his  boolcs  had  been  turned  over  to  the  county 
commissioner,  and  requested  the  company  to 
correspond  with  the  treasurer.  That  on  Jan- 
uary 22,  1912,  the  tax  commissioner  wrote  to 
the  county  treasurer  as  requested,  and  asked 
him  to  talMthe  matter  up  with  the  count? 
commissioners  and  have  the  correction  made, 
and  that  in  this  letter,  and  with  reference  to 
the  mode  of  paying  the  ti^c,  be  said: 

"Will  it  be  satisfactory  to  you  if  remittance 
is  made  of  tlie  entire  amouat  of  the  taxes  less 
the  amount  whidi  should  be  canceled  pendinz 
the  action  thereon  by  the  county  commiBsioners? 
Of  course  it  will  be  perfectly  satisfactory  to  us 
to  have  on  the  receipts  that  the  entire  amount 
was  not  remitted.  Makinjr  the  corrections  in- 
dicated, we  make  the  total  amount  of  all  taxes 
$16,488,  instead  («  $16,939.79,  as  shown  by 
the  statement  received  from  the  auditor." 

That  In  answer  to  this  letter  the  county 
treasurer,  under  date  of  February  17,  1912, 
wrote  the  company  that  he  had  taken  the 
matter  up  with  the  county  commissioners  and 
could  do  nothing  with  them,  and  that  he  un- 
derstood that  the  commissioners  had  directed 
the  auditor  to  reply  to  the  letter.  That  at 
this  time  the  treasurer  returned  the  state- 
ments without  making  the  required  correc- 
tions, and  advised  the  company  that  he  was 
giving  the  totals  as  they  showed  on  his 
books  and  as  the  totals  were  charged  to  him, 
and  that  he  ooold  not  accept  anything  less. 
That  on  February  9,  1912,  the  auditor  again 
wrote  the  railway  company,  advising  that  the 
commissioners  had  refus^  to  make  the  cor- 
rections, because  they  felt  that  if  the  compa- 
ny were  released  it  would  work  an  Injustice 
upon  other  taxpayers  in  the  county,  and  be- 
cause the  state's  attorney  had  instructed  the 
board  that  the  taxes  oonld  be  collected  f  com 
the  railway  company.  That  thereafter,  and 
under  date  of  Fdsruary  19,  1912,  a  voucher 
check  tat  payment  of  the  full  amount  of  the 
taxes  demanded,  payable  to  Bowman  county, 
was  mailed  .by  the  company  to  the  county 


treasuxer,  wko  deposited,  the  ?oncber  dteck 
in  the  bank.  That  on  this  check  or  draft  the 
following  statement  was  indorsed: 

•'iVoie.— This  payment  includes  $461.79  paid 
under  protest  by  said  company  as  set  forth  in 
detailed  statement  referred  to  above." 

That  the  detailed  statement  was  the  same 
statement  of  taxes  which  was  sent  by  the 
treasurer  as  a  receipt,  and  consisted  of  a 
minute  and  detailed  statement  of  the  various 
amounts,  taxes,  levies,  and  rates  thereof  in 
each  of  the  tax  districts  and  for  each  of  the 
funds.  That  said  statement  also  contained 
the  following  explanation  and  receipt: 

"Note.— The  above  statement  includes  $451.- 
79,  which  is  paid  by  said  company  under 
protest,  to  wit:  One  mill  on  the  entire  valua- 
tion of  $417,772,  or  $417.77,  which  said  com- 
pany claims  is  an  Illegal  charge,  for  the  rea- 
son that  levies  for  ordinary  county  revenue, 
including  the  support  of  the  poor,  are  limited 
to  8  miUs  by  law,  wtdle  the  taxes  as  charged 
include  levies  for  said  purpose  aggregating  9 
mills,  viz. :  County  tax,  2  mills ;  county  sal- 
ary fund,  6  mills;  county  poor,  2  mills — and 
3  mills  nn  the  valuation  in  the  village  of  Gas- 
coyne, $11,341  or  $34.0S3,  said  company  claim- 
ing that  the  levy  extended  against  its  valuation 
in  said  village  should  have  been  17  mills  for 
school  purposes,  instead  of  20  miSa" 

That  the  receipt  proper  was  as  follows: 
"$16,939.79.  Bowman,  North  Dakota.  Febru- 
ary, 1912.  Received  of  the  CHiIcago,  Milwaukee 
&  Pnget  Sound  Railway  Company  the  sum  of 
sixteen  thousand  nine  hundred  thirty-nine  and 
■"•/ion  dollars  in  full  payment  of  taxes  for  the 
year  1911,  levied  against  the  property  of  the 
said  company  in  Bowman  county.  North  Da- 
kola,  as  per  detailed  statement  above,  including 
$451.79  paid  under  protest,  as  per  memorandum 
above." 

That  subsequently,  and  on  April  16, 1912, 
formal  application  for  the  refunding  of  the 
said  sum  of  $451.79  was  presented  by  the 
plalntur  to  the  board  of  county  commissioners 
of  the  defendant  county.  That  this  applica- 
tion was  acted  upon  on  January  6, 1913,  and 
disallowed. 

Theo.  B.  Torkelson,  of  Bowman,  for  ap- 
pellant, WilUam  G.  Porter  and  Ed.  L.  Gran- 
tham, both  of  Aberdeen,  S.  D,,  and  Emii 
Scow,  of  Bowman,  for  respondent. . 

BRUCE,  J.  (after  stating  the  facts  as 
above).  The  only  question  that  is  pre^nted 
to  us  by  the  briefs  of  counsel  for  determina- 
tion is  whether  the  plaintiff  was  precluded 
from  recovering  by  reason  of  the  fact  that  It 
wade  a  voluntary  payment, 

[1]  We  are  satisfied  that  the  payment  was 
not  so  t&r  voluntary  as  to  preclude  a  recov- 
ery. Tills  is  not  a  case  where  the  illegal  por- 
tion of  tile  taxes  was  paid  In  order  to  obtain 
a  statutory  rebate  on  that  portion  of  the  tax 
which  was  paid  under  protest,  and  this  even 
if  we  can  look  upon  the  penalty  as  a  rebate 
but  to  escape  the  penalty  on  that  portion 
and  the  far  larger  portion  which  was  admit- 
ted to  be  valid,  and  which  the  plaintiff  was 
ready  and  willing  to  pay.  The  county  audi- 
tor and  the  county  commissioners  had  refus- 
ed to  make  any  corrections,  and  the  county 
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treamirer  had  also  refused.  The  treasurer 
also  refused'  to  accept  any  less  than  the 
amount  charged  on  his  books  against  the 
railway  company,  and  as  a  matter  of  fact 
had  no  authority  to  receive  any  less.  It  Is 
perfectly  evident  that  the  railway  company 
did  all  that  it  could  to  obtain  the  correction, 
and  everything  that  was  possible  in  the  way 
of  a  protest  The  question  therefore  is: 
Should  it  have  tendered  the  amount  which 
It  admitted  was  due,  and,  if  not  accepted,  de- 
posited It  in  the  bank,  or  should  it  Iiave  wait- 
ed before  paying  the  amount  until  the  claim 
had  been  turned  over  to  the  sberlfC  for  col- 
lection? 

[2]  Was  it  necessary,  in  short,  that  it 
should  wait  until  Its  property  was  actually 
being  seized  and  distrained  before  it  could 
claim  that  it  paid,  not  voluntarily,  but  under 
duress?  If  it  bad  waited  until  the  distraint, 
it  is  qnite  clear  that  it  would  not  have  saved 
the  penalty  upon  the  large  amount  of  taxes 
which  It  was  wUlln£  to  pay  and  whldi  were 
legally  due.  It  ia  perfectly  clear  that  the 
plalntlfF  could  not  have  enjoined  the  distraint 
or  the  collection  of  the  taxes,  as  any  such  ef- 
fort would  havo  been  met  by  the  answer 
that  there  was  a  remedy  at  law  to  recover 
back  the  amount  illegally  collected.  Farring- 
ton  v.  Investment  Company,  1  N.  D.  118,  45 
N.  W.  191;  Ark.  Building  &  Loan  Ass'n  v. 
Madden,  175  U.  S.  269,  20  Sup.  Ct  119,  44  L. 
Ed.  159 ;  Schafener  v.  Young,  10  N.  D.  245,  86 
N.  W.  733;  Soo  Ry.  Co.  v.  Dickey  County, 
11  N.  D.  107,  90  N.  W.  260;  C.  &  N.  W.  Ry. 
Co.  V.  Bolfson,  23  S.  D.  405,  122  N.  W.  343 ; 
Garr-Scott  &  Co.  v.  Shannon,  223  U.  S.  468, 
32  Sup.  Ct  236,  56  L.  Ed.  510;  A.,  T.  &  S.  F. 
Ry.  Co.  V.  OConnor,  223  U.  S.  280,  32  Sup.  Ct. 
216,  66  L.  Ed.  436,  Ann.  Caa.  1913C,  1050; 
Bismarck  Water  Supply  Co.  v.  Barnes,  153  N. 
W.454. 

It  is  also  now  weU  established,  we  believe, 
that  a  payment  to  avoid  a  penalty  which 
will  be  incurred  upon  the  nonpayment  of 
taxes,  which  cannot  be  paid  or  at  any  rate 
will  not  be  received  without  the  payment  of 
an  illegal  part  is  a  payment  under  compul- 
sion. Maxwell  v.  Grlswold,  10  How.  242,  13 
L.  EH.  405 ;  Gaar,  Scott  &  Co.  v.  Shannon,  223 
U.  S.  470,  32  Sup.  Ct.  236,  66  L.  Ed.  510;  Rob- 
ertson V.  Frank  Bros.,  132  U.  S.  17,  10  Sup. 
Ct  5,  33  L.  Ed.  236 ;  Swift  &  Co.  v.  United 
States,  111  U.  S.  22,  4  Sup.  Ct  244,  28  I..  Ed. 
841 ;  A.,  T.  &  S.  F.  Ry.  Co.  v.  O'Connor,  223 
rj.  S.  280,  32  Sup.  Ct  216,  56  li.  Ed.  436,  Ann. 
Cas.  1913C,  1050;  Oceanic  Navigation  Co.  r. 
Stranalian,  214  U.  S.  320,  29  Sup.  Ct  671,  53 
L.  Ed.  1013. 

Nor  do  we  believe  that  plaintiff  was  com- 
pelled to  wait  until  the  danger  of  seizure  was 
immediate,  or  to  tender  and  deposit  the 
amount  actually  duei  The  North  Dakota 
statute  (chapter  SOO  of  the  Laws  of  1911, 
amending  section  1554,  B.  C.  1905,  bting  sec- 
tion 2166,  Compiled  I^aws  of  1913)  requires 
the  county  treasurer  to  deliver  a  list  of  the 


dellnqnent  taxes  to  the  sbeTlir  on  tbe  Iflt  day 
of  October.  It  requires  the  tribviff  to  imme- 
diat^y  proceed  to  collect  such  taxes,  and  to 
distrain  and  seQ  the  property  upon  wlilcb. 
ttie  taxes  are  delinqnent  at  public  readne. 
Neither  tbe  sheriff  nor  the  treasurer  have  the 
authority  to  cancel  or  rebate  illegal  taxes. 
The  duty  of  the  sheriff  is  peremptory  and 
immediata  It  is  certainly  a  wise  policy  to 
encourage  the  paj-ment  under  protest  of  dis- 
puted taxes  rather  than  witbholding  from  the 
county  tbe  amonnt  or  waiting  for  the  seizure 
to  be  actually  made  or  threatened.  "Tbe 
proper  administration  of  the  fiscal  affairs  of 
the  govermnent,"  says  the  Oircnit  Court  of 
Appeals  in  Herold  v.  Kahn,  159  Fed.  608,  88 
O.  C.  A.  598,  "requires  that  the  payment  of 
taxes  should  not  be  delayed  by  disputes  as  to 
their  legality  but  that  the  taxes  should  first 
be  paid  and  all  questions  in  regard  to  them 
be  determined  In  suits  brought  for  their  re- 
funding. It  is  a  wise  itoUcy,  therefore,  that 
encourages  the  payment  under  protest" 
Again  in  the  case  of  Kansas  Padflc  Ry.  Co.  v. 
Commissioners,  16  Kan.  687,  we  find  tbe  fol- 
lowing: 

"But  here  no  warrant  had  issued.  None 
could  legally  issue  for  17  days,  nor  could  the 
company^s  property  be  in  any  manner  disturbed 
before  that  time,  so  that  there  was  no  danger 
of  instantaneous  seiroie.  On  tbe  other  hand, 
there  was  no  further  inquiry  to  be  made  by  any 
officer  or  tribunal.  Tbe  amonnt  of  tbe  tax  was 
Gxed  beyond  any  opportsnity  for  review,  latere 
was  no  discretion  with  any  one  as  to  whether 
a  warrant  should  or  should  not  issuer  or  a  levy 
should  or  should  not  be  made.  The  machineiy 
for  adjusting  the  amount  of  tbe  tax  bad  com- 
pleted its  work,  and  was  at  rest;  only  the  ma- 
chinery for  ooUectiiis  was  in  motion,  and  it 
moved  with  certainty  of  fate  and  tbe  rapidity 
of  time  to  tbe  finality  of  seizure  and  sale. 
Where  tbe  law  is  imperative,  and,  giving  no 
discretion,  commands  tbe  use  of  a  warrant  at 
a  definite  time,  and  tbe  levy  under  that  warrant 
within  a  fixed  time  thereafter,  must  an  individu- 
al wait  until  tbe  last  moment  and  pay  only 
just  as  tbe  officer  is  seising  his  property,  or 
may  he  assume  that  the  officers  of  the  law  will 
obey  its  precepts,  and  when  all  opportunity  for 
consideration  or  correction  has  passed,  all  dis- 
cretion is  ended,  and  tbe  tax  roll  is  in  the  treas- 
urer's bands,  waiting  only  tbe  lapse  of  a  few 
days  to  ripen  into  a  warrant  and  seizure,  may 
he  not  then  pay  to  the  treasurer,  protesting 
against  the  legataty,  and  asserting  bis  intentioa 
to  contest?  Does  be  not  then  pay  to. prevent 
an  immediate  seizure,  one  that  is  certainly  and 
presently  impendingr' 

See,  also.  A.,  T.  &  S.  F.  Ry.  Co.  v.  Atchison 
County,  46  Kan.  722,  28  Paa  990;  A.,  T.  4 
S.  F.  Ry.  Co.  V.  City  of  Atchison,  47  Kan.  712, 
28  Pac.  1000 ;  Board  of  Commlsdoners  v.  B. 
O.  F.  S.  &  M.  liy.  Co.,  146  Pac.  1013;  Bum- 
foixi  Chemical  Works  v.  Bay,  19  B.  I.  456^ 
34  Att  814;  Fourth  Nat  Bank  v.  City  of 
Greenville,  91  S.  C.  81,  74  S.  B.  126. 

Tbe  exaction  before  us  was  admittedly  Il- 
legal. If  the  county  retains  it  at  all.  It  will 
simply  be  retaining  money  to  which  it  baa  no 
right  Tbe  case,  indeed,  is  one  to  which  tbe 
language  of  Mr.  Justice  Watts  of  tlie  Sa- 
preme  Court  of  South  Carolina,  in  the  ease  oC 
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iTonrtli  National  Bank  t.  OUy  et  Qteeofeie, 
mpca,  is  apt  and  pertinent: 

"It  was,"  that  leanMd  iudge  said,  "not  a 
cheerful  and  voluntary  payment  on  the  part  of 
the  plaintiff,  but  more  in  the  nature  of  an  ex- 
tortion or  a  hold-up  under  forms  of  law.  It 
paid  under  protest,  as  under  the  laws  it  could 
not  stay  the  collection  of  taxes  by  application 
to  the  courts.  In  order  to  prevent  the  penalty 
that  would  have  been  added  and  the  issuance  or 
execution  to  enforce  the  collection,  the  plaintiff 
exercised  the  remedy  given  it  when  an  iUeeai 
tax  was  attempted  to  be  exacted,  paid  it  under 
protest,  and  brought  suit  at  law." 

We  baye  carefully  read  the  cases  dted  by 
counsel  for  appellant,  but  the  reading  of  none 
of  tbeni  tends  to  shake  our  confidence  In  tiie 
correctness  of  the  conclusions  that  we  have 
arrived  at  The  cases  of  Farrlngton  v.  New 
England  Investment  Ck>nipany,  1  N.  D.  102, 

45  N.  W.  191,  Bode  v.  New  England  Invest- 
ment Co.,  1  N.  D.  121,  46  N.  W.  197,  DougUs 
▼.  FargOfc  13  N.  D.  467,  101  N.  W.  919,  and 
Orlando  v.  Equitable  Building  &  Loan  Ass'n, 

46  Fla.  607,  33  South.  986,  were  not  actions  to 
recover  taxes  illegally  exacted,  but  to  redeem 
from  or  set  aside  tax  sales.  They  were  equi- 
table actions,  and  the  doctrine  was  merely  up- 
hdd  that  one  who  seeks  equity  must  do  equi- 
ty, and  that  the  plaintiff  in  such  actions-  must 
tender  or  offer  to  pay  the  amount  of  the  legal 
tax  as  a  condition  precedent  to  obtaining  re- 
lief.   The  cases  are  not  in  any  way  parall^ 

The  Judgment  of  the  district  court  is 
affirmed. 


MBSSBRSMITH  v.   SUPREME  IiODOB 
EINIUHTS  OF  PYTHIAS. 

(Supreme  'Ooort  of  North  Dakota.    June  22, 
1916.) 

(SpUaiiu  ty  tht  VourtJ 

1.  iNstmANCK  «=^818— SinoiDx— ADiassiBH/- 
mr  Of  Evidence. 

Action  upon  life  insurance  poUc^.  The  ex- 
istence of  the  policy  and  death  of  msured  ad- 
mitted. Defendant  offered  no  evidence  except- 
intr  the  proofs  of  death,  which  are  alleged  to 
contain  admission  of  suicide. 

The  issue  tot  tiie  jury  was  whether  or  not 
the  insured  had  in  fact  suicided.  The  proofs 
of  death  were  admitted  merely  as  evidence  upon 
that  point.  Certain  evidence  tending  to  show 
the  spirits,  health,  and  domestic  relations  of 
the  insured  Just  prior  to  his  death,  was  properly 
admitted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  {  2003-2005 ;   Dec.  Dig.  iS=>818.] 

2.  INBUKANCK  «=»S18  —  Tbiax  «=»110  —  Sui- 
cide OF  iNSXnUCD— EVIDENCB— AbGUMENT  OF 

Counsel. 

Evidence  that  the  insured  was  the  father 
of  his  first  child,  two  months  of  ag«,  was  prop- 
erly admitted.  There  was  no  error  in  the  state- 
ment of  plaintiff's  attorney  to  the  court  in  an- 
swer to  an  objection  to  said  evidence,  as  fol- 
lows: "I  have  a  right  to  show  that  his  do- 
mestic life  was  happy;  that  he  was  a  young 
married  man ;  that  he  was  in  superb  health." 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  jS  2003-2005;  Dec.  Dig.  «=3818; 
Trial,  Cent.  Dig.  «  271;    Doe.  Dig.  «=>110.] 


8..  IlTSUXANCK    g=a818.-auiCIP»— AMfflWWm- 

va  ox  E^riDxnoK. 

There  was  no  emit  in  admitting  evidence 
that  insured  was  successful  in  business  and 
was  a  man  of  scholarly  attainments. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  f  §  2008-2006 ;  Dec.  I3ig.  <S=»818.] 

4.  Evidence  «=:12:i— Rks  GESTiB— Suicide  of 
Insubbd. 

Statements  made  by  insured  immediately 
before  he  left  his  family  and  almost  immediate- 
ly before  his  death  are  admissible  as  part  of 
the  res  gestm. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {g  339-350;  Dec.  Dig.  <8=»122.] 

5.  Evidence  «=»271— IiEttebs. 

There  was  no  error  m  rejection  of  a  letter 
written  by  the  defendant  to  its  local  secretary, 
which  letter  plaintiff  denied  having  ever  seen. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  106&-1079,  1081-1104;  Dec  Dig. 
«=»271.] 

6.  INBUBANCE  «=5825— Suicide— SuTFiciENCT 
of  Evidence. 

Evidence  examined,  and  foiand  sufficient  to 
justify  its  submission  to  the  jury,  and  supports 
the  verdict 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  2009;    Dec.  Dig.  <S=>826.] 

Appeal  from  District  Oourt,  Stark  Count;; 
Crawford,  Judge. 

Action  by  Christina  M.  Messetsmltb  against 
tbe  Supreme  Lodge  Knights  oit  Pythias. 
From  a  Judgment  tor  irfalntiir,  detendant  an- 
peals.    Affirmed. 

niomas  H.  Pugb,  of  Dldtinscm,  for  appel- 
lant Xt.  A.  Simpson,  of  Dickinson,  for  re- 
spondent. 

BITREE,  J.  This  Is  an  action  upon  a  life 
Insurance  policy.  The  defense  is  that  the 
insured  suicided.  Plaintiff  had  Judgment 
Defendant  appeals.  The  errors  claimed  re- 
late to  the  admlsalon  of  testimony  relative  to 
deceased's  family  and  business  affairs  and  to 
the  refusal  of  the  tdal  court  to  direct  a  ver- 
dict for  defendant  The  beneficiary,  the  wife 
of  the  Insured,  submitted  written  proofs  In 
which  the  cause  of  death  was  given  as  "gun- 
shot wound,  self-inflicted."  Upon  tlie  trial, 
said  beneficiary  was  a  witness  and  denied 
that  she  knew  said  answer  was  in  tlie  proofs 
of  death  at  the  time  her  signature  was  at- 
tached. The  physidan,  likewise,  receded 
somewhat  from  bis  earlier  certificate,  and  It 
was  conceded  by  both  parties  that  tbe  ques- 
ion  of  whether  or  not  deceased  was  a  suicide 
was  the  gist  of  the  action.  It  Is  conceded 
that  the  proofs  of  death  were  properly  ad- 
mitted as  prima  facie  evidence  of  the  mate- 
rial facts  therein  shown,  but  that  such  evi- 
dence is  not  conclusive,  but  might  be  re- 
butted. 

[1]  1.  WUle  upon  tbe  stand  as  a  witness 
in  her  own  behalf,  plaintlfl  was  asked  tbe 
following  questions  by  her  attorney: 

"Q.  You  and  your  husband  were  happy  to- 
gether up  to  the  time  of  his  death,  Mrs.  Messer- 
smith?"  Also:  "Q.  I  will  ask  you  to  state, 
Mrs.  Messersmitb,  whether  your  husband  dur^ 
ing  all  that  time  and  while  in  your  presence  was 
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in  his  mnal  good  spirits."  Also:  "Q.  I  will 
ask  you  to  state  whether  or  not  you  obterved 
Bnytoing  unoBual  in  his  manner." 

The  witness  Reicbert  was  also  asked: 
"Q.  Whether  he  appeared  in  his  usual  spir- 
its."   And:   "Q.  Whether  you  noticed  anything 
unusual  in  his  manner  or  action  that  day." 

The  witness  Mrs.  Carroll  was  also  asked 
some  questions: 

"Q.  Do  you  know  whether  or  not  his  domes- 
tic relations  were  happy?" 

The  witness  Mrs.  Simpson  was  asked: 
"Q.  Whether  or  not  your  brother  upon  that 
occasion  (a  few  hours  before  his  death)  ap- 
peared in  bia  usual  frame  of  mind."  And : 
"Q.  Can  you  tell  us  whether  his  domestic  re- 
lations were  happy  always  up  to  the  time  of  bis 
death,  and,  if  so,  state  whether  they  were  or 
not"  Also:  "Now,  I  will  ask  you  to  state 
whether  or  not  he  was  in  his  usual  frame  of 
mind  when  he  left  the  house,  or  usual  spirits?" 

All  of  this  testimony  Is  objected  to  upon 
the  grounds  that  it  did  not  bear  upon  the 
general  reputation  of  the  deceased,  nor  upon 
his  character,  those  being  not  in  issue;  that 
the  testimony  sought  to  draw  out  special  in- 
stances of  the  temperamental  disposition  of 
the  deceased,  and  la  the  opinion  of  the  wit- 
ness testifying,  and  not  the  reflection  of  the 
community  In  which  he  lived;  and  that  the 
fact  to  be  found  was  whether  or  not  de- 
ceased suicided  and  the  temperamental  dis- 
position, character,  and  mental  attainments 
of  the  assured  were  not  pertinent  to  the  is- 
sues. Appellant  coptends  that,  inasmuch  as 
the  proofs  of  loss  which  were  In  evidence 
stated  that  death  had  resulted  from  suicide, 
the  direct  issue  was  rebuttaJ  of  said  proofs, 
and  that  the  questions  complained  of  could 
only  be  relevant  in  the  event  the  defendant 
had  first  undertaken  to  show  a  motive  for 
the  suicide.  We  do  not  believe  there  was 
any  error  in  the  admission  of  the  qpestions 
before  mentioned.  The  incidents  related  oc- 
curred the  afternoon  of  his  death.  They  all 
tended  to  show  his  mental  condition  and  bad 
a  direct  bearing  upon  the  probability  of  sui- 
cide. As  we  view  the  matter,  the  insurance 
policy  and  the  death  were  conceded.  The 
burden,  then,  was  upon  the  defendant  to 
prove  the  exemption  from  liability  afforded 
them  If  the  insured  had  In  fact  committed 
suicide.  This  burden  they  met  by  an  offer 
in  evidence  of  the  proofs  of  death,  signed  by 
the  beneficiary,  who  In  her  turn  had  a  right 
to  rebut  this  testimony,  and  this  she  at- 
tempted to  do  by  showing  facts  and  circum- 
stances to  lead  the  jury  to  believe  suicide 
was  impossible.  We  believe  the  evidence 
was  properly  admitted. 

[2]  2.  Plaintiff  was  asked,  "Q.  How  old 
was  your  baby  at  the  time  of  your  husband's 
death?"  and  was  allowed  to  answer,  over 
objection,  that  it  was  about  two  months  old. 
During  the  argument  upon  this  objection, 
plaintiff's  counsel  stated  to  the  court  In  the 
bearing  of  the  jury: 

"I  have  the  right  to  show  that  his  domestic 
life  was  happy;  that  he  was  a  young  married 
man ;  that  be  was  in  superb  health." 


This  remark  of  conoad  whb  4>b]ected  to  as 
being  prejudicial  and  an  attempt  to  prejndlOB 
the  jury  and  was  "the  heaping  of  fuel  apon 
the  sympathies  and  sentiments  of  the  Jaron, 
who  were  sitting  to  determine  a  way  to  com- 
pel the  Insurance  company  to  pay."  It  will 
be  noticed  that  the  remark  was  not  made  to 
the  jury,  but  to  the  court  in  argument  npmi 
objection  interposed  to  a  question  whidi  be 
had  just  asked  the  witness.  We  fail  to  see 
the  sUglitest  indication  of  any  attempt  to 
bias  or  prejudice  the  Jury.  There  is  no  ^- 
lor  In  the  incident. 

[3j  3.  Appellant  complains  of  the  follow- 
ing questions  propounded  to  the  plaintiff: 

"Q.  Was  your  husband  enjoying  a  successful 
and  prosperous  practice  in  his  profession  at  this 
time?     (Objection.)" 

And  also  the  following  question  asked  of 
the  witness  Reicbert : 

"Q.  Mr.  Eeichert,  you  have  stated  that  yon 
knew  Mr.  Messersmith  very  well.  I  will  ask 
you  to  state  whether  or  not  he  was  a  scholarly 
or  an  illiterate  man." 

Practically  the  same  objection  disposed  of 
in  paragiairii  1  was  made  to  those  questions. 
They  both  have  their  bearing,  though  pos- 
sibly slight,  upon  the  probability  of  tbe  snl- 
dde,  and  were  admissible. 

[4]  4.  This  assignment  challm^iea  two  QQeS' 
tionsi,  one  asked  of  the  witness  Mrs.  Car- 
roll, and  relates  to  the  time  deceased  left 
his  sister's  home  a  few  moments  bef<xe  his 
death.    The  questions  are: 

"Q.  What  did  Mr.  Messersmith  say,  if  yon 
rememlier,  as  to  what  he  was  going  to  do  when 
he  left  the  house?  A.  He  said  that  he  was 
going  down  ,to  the  house  to  fix  the  fire  so  the 
bouse  would  be  warm  and  he  would  come  back 
and  get  his  wife  and  baby." 

The  other  question  was  asked  of  Mrs. 
Simpson: 

"Q.  As  he  left  tbe  bouse,  if  yon  heard  and 
knoWj  please  state  what  reason  was  assi^ed 
for  his  leaving.  A.  He  went  down  to  his  little 
houRn  for  the  purpose  of  rebuilding  the  fires, 
or  looking  after  ttie  fires,  so  it  would  be  warm 
for  his  wife  and  baby." 

Appellant  in  bis  brief  says: 

"We  sulHnit  that,  unless  it  were  shown  that 
the  statements  were  made  by  the  deceased  in 
the  belief  that  he  was  in  imminent  danger  of 
losang  his  Hfe  or  that  death  was  rapidly  ap- 
proaching, tlie  testimony  is  not  competent  to 
the  isBues  in  this  case,  as  part  of  tbe  res  gastK." 

Appellant  is  Invoking  an  entirely  foreign 
rule.  The  statement  of  deceased  was  not 
sought  for  its  substance — to  prove  or  dls^ 
prove  any  fact.  They  did  not  care  for  the 
substance  of  his  remarks,  but  desired  to 
know  the  condition  of  his  mind.  What  he 
i<sitd,  like  his  action  and  general  demeanor, 
had  a  bearing  upon  bis  mental  c(Hidition,  and 
was  admissible.  Plaintiff  bad  the  right  to 
disprove  not  only  the  admlssian  in  proofs  of 
dentil,  bat  to  disprove  the  tact  of  suicide  it- 
self. 

[E]  5.  The  fifth  assignment  of  error  relates 
to  the  rejection  of  the  following  question  ask- 
ed of  the  witness  Harleman,  who  was  appar- 
ently the  secretary  of  the  local  K.  P.  Lodge, 


Digitized  by 


Google 


K.DO 


MESSERSMITH  V.  SUPSKME  IjODSS  KKiaHTS  OF  PYTHIAS 


991 


and  who  as  sacb  had  helped  prepare  the 
proofs  of  death.    The  qoeetion  Is: 

"Q.  I  show  j-oa  Exhibit  W*  and  aak  you  if 
that  is  the  letter  that  you  received  ancl  that 
you  read  or  permitted  Mrs.  Messcrsmith  to  read 
relotive  to  the  matters  you  testify  to?" 

Exhibit  W  being  a  letter  from  the  defend- 
ant to  Its  local  secretary,  which  called  atten- 
tion to  the  statement  In  the  proofs  of  death 
relative  to  the  gunshot  wound  and  allowing 
her  'to  make  further  proof  If  she  desired. 
The  plnlntiff  had  already  denied  that  said 
letter  had  been  either  shown  or  read  to  her 
or  in  any  manner  called  to  her  attention. 
The  witness  Harleman  was  allowed  to  testify 
that  he  had  shown  her  the  letter  and  read  it 
to  her  and  had  informed  her  that  she  might 
make  such  further  proof.  This  was  gone 
Into  fully.    We  quote  from  the  record: 

"Q.  And  did  you  show  her  the  letter  or  read 
it  to  her?  A.  I  read  it  to  her.  Q.  And  you  in- 
formed her  she  might  make  such.  furUier  proof 
as  slie  desired?  A.  I  read  the  entire  letter  to 
her  that  I  received  from  them.  Q.  About  how 
long  was  that  after  the  first  proof  was  sent  in 
after  these  proofs  had  been  sent  in?  A.  It 
was  a  very  few  days;  I  cannot  recall  just 
how  long.  As  soon  as  I  could  get  an  answer 
from  Chicago.  I  received  a  letter  after  a  very 
short  delay.  Q.  What  was  the  nature  of  that 
communication  by  you  to  Mrs.  Messersmith,  rel- 
ative to  what  part  of  the  proof  she  had  already 
furnished?  A.  It  was  relative  to  the  suicide 
clause.  Q.  Was  permission  given  her  to  fur- 
nish such  other  evidence  as  she  desired?  A. 
The  permission  was  contained  in  the  letter  that 
was  read  to  her.  Q.  And  that  was  in  reference 
to  furnishing  proof  and  additional  proof,  if  she 
desired,  in  reference  to  the  suicide?  A.  It  was. 
Q.  And  now  at  that  time  did  you  tender  her 
any  amount  of  money?  A.  I  did  not.  Q.  Did 
you  at  a  later  day?  A.  No,  sir.  Q.  Have  you 
forgotten  it — Mrs.  Messersmith  says  you  offered 
her  a  check?  A.  I  had  no  check  and  never  re- 
ceived any  check  from  the  insurance  company 
to  pay  Mrs.  Messeramith.  Q.  Did  you  tell  her 
tlte  amount  that  they  would  pay?  A.  I  did. 
They  authorized  me  to  make  a  statement  to  her. 
That  they  would  pay  her  so  much  if  she  wotrld 
surrender  the  policy,  but  I  never  received  any 
money  from  the  company  to  pay." 

Then  follows  the  question  upon  which  er- 
ror is  predicated: 

"Q.  I  show  you  Exhibit  W,  and  ask  you  if 
that  is  the  letter  that  you  received  and  that  you 
read  or  permitted  Mrs.  Messersmith  to  read 
relative  to  the  matters  you  testify  to." 

To  this  objection  was  made  that  it  was 
clearly  self-serving  and  in  no  manner  binding 
npon  the  plaintiff.  The  objection  was  prop- 
erly sustained.  The  contents  of  the  letter 
were  In  no  manner  in  dispute.  Plaintiff  in- 
sisted that  she  had  never  seen  nor  heard  of 
the  letter  and  that  was  the  matter  in  dispute. 
The  letter,  Itself,  contained  no  evidence  that 
plaintiff  had  seen  it.  The  mllng  was  there- 
fore correct. 

[6]  8.  The  last  assignment  cballengea  the 
saffidency  of  the  evidence  as  a  whole,  defend- 
ant contending  that  it  was  entitled  to  a  di- 
rected verdict.  A  consideration  of  this  ques- 
tion necessitates  a  short  r6sum6  of  the  evi- 
dence offered  at  the  trial.  Defendant  offered 
no  direct  or  positive  evidence  that  the  in- 
Bnred  came  to  his  death  through  sulclda 


Not  aa  lota  of  evldmioe  upon  this  phase  was 
offered  excepting  the  admission  of  plaintiff 
in  the  proofs  of  death.  Nor  are  those  a  posi- 
tive admission.  The  exact  language  of  plaln- 
tifTs  statement  is  as  follows: 

"(ISa)  Q.  Was  death  caused  by  suicide  or 
violence  or  any  causes  other  than  disease? 
State  which  and  give  fully  the  facts.  A.  Gun- 
shot wound,  self-inflicted,  (b)  Q.  Did  deceased 
ever  attempt  suicide?  If  ao,  give  fully  details, 
dates,  etc.     A.  No." 

Tile  statement  from  which  the  above  quea- 
tlonsare  taken  consist  of  4  pages  containing 
Something  over  bO  questions  and  answers, 
signed  and  verified  by  plaintiff,  but  upon 
blanks  prepared  by  the  defendant  ThB  evi- 
dence discloses  that  Harleman,  local  secreta- 
ry of  the  K.  P.  Lodge,  received  the  blank 
proofs  from  the  board  of  control  of  the  de- 
fendant and  arranged  to  meet  plalutlfl!  In  a 
law  office  at  Dickinson  where  her  signature 
was  obtained.  Plaintiff  testified  ae  follows: 
*'Q.  Have  you  ever  read  that  paper,  Mrs. 
Messersmith?  A.  Not  nntil  juat  a  few  days  ago. 
Q.  Had  you  ever  read  that  paper  at  the  time 
your  signature  was  placed  upon  it?  A.  No. 
Q.  Was  it  read  to  you?  A.  It  was  not.  Q. 
Was  any  oath  ever  administered  to  you  at  the 
time  he  assigned  that  paper?  A.  Na  .*  *  * 
Q.  Who  called  you  to  the  office?  A.  Mr.  Har- 
leman. Q.  How  did  he  call  yon?  A.  By  tele- 
ghone.  ♦  •  ♦  Q.  When  you  went  to  the  of- 
ce,  Mrs.  Messersmith,  who  did  you  find  there? 
A.  Mr.  Uaxleman  and  Dr.  Davis.  Q.  .Had  you 
requested  Dr.  Davis  to  come  there?  A.  I  had 
not.  •  •  •  Q.  Was  this  paper  ever  in  your 
poBsessiiHi  prior  to  the  commencement  of  this 
action?  A.  Never.  Q.  Did  ypu  ever  see  it, 
so  far  as  you  know,  prior  to  this  suit  being  in- 
stituted? A.  No.  Q.  Did  you  send  any  papers 
to  the  defendant.  Supreme  Lodge  Knights  ot 
Pythias?  A.  No.  Q.  Did  you  know  where  they 
were  located?  A.  1  did  not.  *  *  *  Q.  Was 
Dr.  Davis  at  your  house  the  night  of  your 
husband's  death,  at  your  request?  A.  No. 
•  •  •  Q.  Do  you  know  how  your  husband 
came  to  his  death?  A.  Gunshot  wound.  •  •  • 
Q.  You-  were  not  -present  at  the  time  your  hus- 
band died  ?  A.  No.  Q.  And  have  no  knowledge 
of  how  his  death  ensued  excepting  from  the 
gunshot  wound?  A.  No.  Q.  Mra  Messersmith, 
in  this  paper  Exhibit  Y  2,  and  in  question  No. 
13,  of  the  letter  (a),  I  find  as  follows:  'Was 
death  caused  by  suicide  or  violence  or  any 
cause  other  than  disease?  State  which  and 
give  fully  the  facts.'  And  I  find  the  language 
written  in  answer:  'Gunshot  wound,  self-in- 
flicted.' Do  you  know  whose  language  that  is? 
A.  Yes.  Q.  Is  that  your  language?  A.  Most 
emphatically  no.  *  *  •  Q.  What  did  Harle- 
man say,  if  you  remember,  when  he  asked  you 
to  sign  it?  A.  Why,  when  he  telephoned  me,  and 
also  when  I  reached  the  office,  be  said  that  he 
had  the  insurance  papers  ready  for  me  to  sign 
so  that  I  could  get  my  insurance.  He  aUo 
stated  that  there  would  be  no  question  but  that 
I  would  get  the  insurance." 

It  will  be  noticed  that  plaintiff  contends 
that  the  answer  was  written  without  her 
knowledge  and  that  It  never  represented  her 
true  belief.  If  those  are  the  facts,  we  see 
no  reason  why  they  should  not  go  to  the  Jury 
for  what  they  are  worth,  and  might  Justify 
the  jury  in  finding  the  admissions  of  the 
statement  entirely  worthless,  which  would 
leave  the  case  as  though  no  evidence  had  been 
Interposed  by  the  defendant    Under  such 
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elicnmstances,  of  course,  plalntffl  and  not  de- 
fendant would  be  entitled  to  a  verdict 

B^rthermore,  It  will  be  noted  from  tbe 
lantmage  that  there  Is  no  assertion  of  snicidel- 
The  words  "gunshot  wound,  self-inflicted,"  do 
not  contain  any  positive  allegation  of  suicide. 
The  wound  might  have  been  self-inflicted  but 
by  accident,  in  which  case  It  would  be  a  gun- 
shot wound,  self-inflicted,  but  not  suicide. 
This  question  is  treated  rather  folly  in  Paul- 
sen V.  Woodman,  21  N.  D.  2S5,  130  N.  W.  281. 
Also,  see  note  at  35  Ll  R.  A.  263 ;  Insurance 
Go.  V.  Daviess"  Ex'r,  8T  Ky.  641,  9  S.  W.  812 ; 
K.  T.  y.  Cray  ton,  209  111.  660,  70  N.  E.  1066; 
Insurance  Co.  v.  Thornton,  100  Fed.  582,  40 
O.  a  A.  664,  49  Ia  R.  A.  116;  Brown  v.  In- 
surance Co.  (Tenn.  Cb.  App.)  67  S.  W.  415,  51 
I*  R.  A.  252 ;  Cox  T.  B.  T.  J.,  42  Or.  365,  71 
P.  73,  60  L.  R.  A.  (ffiO,  95  Am.  St.  Rep.  752 ; 
Oourtemanche  v.  O.  F.,  136  Mich.  30,  96  N.  W. 
749,  64  I*  R.  A.  668,  112  Am.  St  Rep.  345 ; 
M.  W.  A.  V.  Kozak,  63  Neb.  146,  88  N.  W.  248 ; 
Stevens  v.  Continental  Casualty  Co.,  12  N.  D. 
463,  97  N.  W.  862;  Clemens  v.  Royal  Neigh- 
bors, 14  N.  D.  116, 103  N.  W.  402,  8  Ann.  Cas. 
1111;  Kephart  v.  Continental  Casualty  Co., 
17  N.  D.  880,  116  N.  W.  349;  note  4  U  R.  A. 
(N.  S.)  637;  Puis  v.  Grand  Lodge,  18  N.  D. 
4H59,  102  N.  W.  165  (holding  physician's  re- 
port of  death,  verdict  of  coroner's  jury,  and 
testimony  of  physician  making  i)ost  mortem 
examinntloii,  not  conclusive  on  question  of 
cause  of  death) ;  Soules  v.  Teoman,  19  N.  D. 
28,  120  N.  W.  760. 

Another  statement  In  the  proofs  of  death 
was  made  by  Dr.  Davis,  who  answered  the 
following  questions: 

"(12)  Was  death  caused  by  violence  or  other 
than  natural  causes?  If  bo,  state  particolais. 
A.  Gunsbot  wound,   self-inflicted." 

This  leaves  the  suspicion  at  least  that  the 
doctor  wrote  both  answeia,  corroborating 
plalntur  In  her  testimony  that  she  did  not 


know  what  was  In  the  paper  signed  by  ber 
and  tliat  the  same  was  prepared  by  otbera.  It 
appears  from  the  doctor's  testlmoiiy  that  he 
was  not  present  at  the  time  of  the  sluwting, 
although  a  witness  at  the  trial,  and  gave  no 
evidence  tending  to  prove  that  it  was  a  case 
of  suicide,  and  even  seemed  to  have  some 
doubt  at  least  of  the  correctness  of  the  an- 
swer formerly  made.  For  Instance,  he  says: 
"I  auppose,  Judge  Oawford,  that  under  tb« 
rules  and  customs  which  govern  court  process 
es,  it  is  not  possible  or  riglit  for  a  man  to  ex- 
plain if  a  man  has  made  out  a  paper  like  thii, 
to  say  where  be  tiiinks  he  made  an  error  in  it 
or  anything  of  that  kind?  The  court:  Well,  if 
tbcy  inquire  into  that,  why  you  "Day.  Q.  Well, 
by  that  remark  do  you  mean  there  is  some  er- 
ror in  here  that  jrou  would  like  to  correct?  A. 
No  error,  except  in  one  particular.  Hat  defi- 
nite positive  statement  is  made  where  it  sboold 
have  been  described  as  bdng  possible  or,  like- 
ly, probable.  Q.  What  question  did  you  refer 
to?  A.  Where  the  qoesaoo  is  made  as  to  the 
manner  of  the  infliction  of  tbe  wound— self-in- 
flicted. Any  intelligent,  thinking  man  would 
have  put  'probably  self-inflicted.*  With  that 
word  inserted  there,  I  would  be  absdutely  sat- 
isfied with  the  paper." 

The  other  statements  In  the  proof  of  death 
upon  this  question  were  by  persons  who  bad 
absolutely  no  means  of  knowing  whether  it 
was  suldde  or  not  Under  tbe  authorities 
al>ove  cited,  it  is  plain  that  the  burden  of 
proof  was  upon  the  defendant  to  establish 
the  fact  of  suicide.  In  addition  to  tbe  re- 
buttal of  the  proofs  of  death  aforesaid,  plain- 
tiff  introduced  evidence  showing  absoioe  of 
motive  for  suicide. 

The  question  of  the  manner  of  deatb  was 
one  of  tact  for  the  determination  of  the  Jury, 
and  a  verdict  should  not  liave  been  directed 
if  there  was  any  substantial  conflict  in  the 
evidence  We  believe  there  was  such  a  con- 
flict and  the  trial  court  waa  lAgtt  In  submit' 
ting  the  case. 

Judgment  afflzmed. 
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THOMSON  T.  MERIDIAN  LIFE)  INS.  CO.  OF 
INDIANAPOLIS,  IND.     (No.  88B7.) 

(Supreme  Ourt  of  South  Dakota.     Sept.  14, 
1915.) 

1.  Appeal  and  E!eboe  «=3385— Undertaking 

ON    APPEA1>— FOBEIGN    SUBKTT    OOMPANY    A8 

Sttbett. 

An  undertaking  on  appeal,  ezecated  by  a 
foreign  surety  company  authorized  to  do  busi- 
ness in  the  state  as  a  surety,  need  not  be  exe- 
cuted within  the  state. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!«nt.  Di«.  fj  2020,  2021,  2057 ;  Dec.  Dig. 
«S=»385.] 

2.  Afpeai.  and  Ebrob  «s>3&1— Undebtakino 
ON  Appeal  —  Fokeign  Sukett  Coup  ant  as 

SUKETT. 

Appellant,  who  supposed  that  an  undertak- 
ing on  appeal,  purporting  to  be  executed  by  a 
foreign  surety  company  as  surety,  was  executed 
by  one  authorized  to  execute  the  same,  may,  on 
diseoTering  want  of  authority,  obtain,  under 
Code  Civ.  Proc.  {  461,  permission  to  present  an 
ondertiddiiK  pmperly  executed  by  one  having  au- 
tbority. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  2077-2084,  2087,  2088; 
Dec.  Dig.  <S=»891.] 

8.  Appeal  and  E3sror  <s=>746— Settled  Rkc- 

OBO — Statctobt  Pbovihionb. 

Laws  1918,  c  178,  requiring  appellant  to 
serve  within  10  days,  or  within  such  further  time 
as  the  court  may  grant,  a  transcript  with  speci- 
fications of  error,  and  nle  the  same,  is  not  man- 
datory; and  appellant,  falling  to  attach  the 
specifications,  may  serve  specifications  within 
the  time  fixed  for  service  of  transcript  and 
specifications,  and  from  the  date  of  service  Oi 
specifications  service  of  a  proposed  settled  record 
is  complete. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3049-3052 ;  Dec.  Dig.  «=» 
746.] 

4.  Appeal  and  Ebbob  iS=»567— Settled  Reo- 

OBD — Statutoby  Pbovisions. 

The  settling  by  the  trial  court  of  the  record, 
while  the  proposed  record  bad  been  served  after 
the  expiration  of  the  time  fixed  by  Laws  1913,  c. 
178,  is  in  effect  an  extension  of  the  time  for  such 
service,  which  the  court  may  grant ;  and  hence 
the  matter  stands  as  though  a  proper  order  of 
extension  had  t>een  procured  before  service  of  a 
proposed  settled  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2515-2522 ;  Dec  Dig.  <S=» 
567.] 

6.  Appeal  and  Ebbob  €=>567— Settled  Reo- 
OBD— Statutoby  Pbovibions. 

The  action  of  the  trial  court  in  settling  a 
proposed  record  before  the  expiration  of  10  days 
after  service  of  specifications  of  error,  though 
premature  under  I^aws  1913,  c.  178,  is  not  a 
nullity,  and  the  remedy  of  respondent  is  by  mo- 
tion before  the  trial  court  for  amendments  to  the 
settled  record. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  If  2515-25^;  Dec.  Dig.  «=> 
667.] 

Appeal  from  Circuit  Court,  Fall  River 
<3ounty;  Levi  McGee,  Judge. 

Action  by  Clara  Belle  Thomson  against  tbe 
Meridian  life  Insurance  Company  of  Indian- 
apolis, Ind.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Order  to  show 
cause  why  the  settled  record  should  not  be 


Sbricken  tctHU  tbe  flies,  and  the  appeal  dis- 
missed, denied. 

Eastman  &  Dudley,  of  Hot  Springs,  and 
John  Weaver,  of  Indianapolis,  Ind.,  for  ap- 
pellant. Fisher  &  Rooney,  of  Cbadron,  Neb., 
and  Lawrence  H.  Hedrldi,  of  Hot  Springs 
(Gaffy  i&  Stepbens,  of  Pierre,  of  counsel),  for 
respondent. 

WHITING,  J.  This  action  is  before  us  up- 
on an  order  requiring  appellant  to  show 
canse  why  the  settled  record  heretofore  filed 
herein  should  not  be  stricken  from  the  flies, 
and  also  why  the  appeal  herein  should  not  be 
dismissed. 

[1,  2]  Respondent  asks  that  the  appeal  be 
dismissed,  because  the  undertaking  upon  ap- 
peal was  not  executed  in  the  state  of  South 
Dakota,  and  because  such  undertaking  was 
not  executed  by  any  person  authorized  to  exe- 
cute the  same  on  behalf  of  the  corporation 
named  therein  as  surety.  We  know  of  no 
provision  of  our  statute  that  requires  the  un- 
dertaking, when  executed  by  a  foreign  surety 
company  as  surety,  as  In  the  case  before  us, 
to  be  executed  within  this  state.  If  such 
company  is  authorized  to  do  business  in  this 
state,  and  such  undertaking  is  properly  exe- 
cuted by  such  company,  the  provisions  of 
our  statute  are  fully  compiled  with.  In  the 
present  case  the  undertaking  appears  to  have 
been  executed  by  an  attorney  in  fact ;  but  It 
is  claimed,  and  the  evidence  offered  tends  to 
show,  that  the  party  who,  as  attorney  In  fact, 
executed  such  undertaking  was  unauthorized 
to  execute  undertakings  for  use  In  this  state. 
This  fact  was  unknown  to  appellant,  who 
supposed  that  the  undertaking  had  been  exe- 
cuted by  one  authorized  to  execute  the  same. 
Appellant  has  asked  to  be  allowed  to  have 
such  undertaking  properly  executed  by  some 
person  having  authority  to  execute  the  same 
on  behalf  of  the  surety  company.  This  he  is 
clearly  entitled  to  under  the  provisions  of 
section  461,  O.  O.  P.  La  Penotlere  v.  Kellar, 
28  S.  D.  469,  134  N.  W.  48. 

[3]  Respondent  asks  that  the  record,  set- 
tled by  the  trial  court  and  filed  In  this  canse, 
should  be  stricken  from  the  flies.  This  rec- 
ord was  one  to  be  settled  under  chai>ter  178, 
Laws  1913.  Under  the  provisions  of  such 
statute,  an  appellant,  within  10  days  after 
procuring  a  certified  transcript  of  the  evi- 
dence from  the  court  stenographer,  or  within 
such  further  time  as  the  court  may  grant, 
should  serve  such  transcript,  together  with 
his  specifications  of  error  attached  thereto, 
upon  the  respondent,  and  should  file  the  same 
in  the  office  of  the  clerk  of  court;  If,  within 
10  days,  the  respondent  does  not  suggest  any 
amendments  to  such  settled  record,  the  clerk 
should  present  the  same,  together  with  the 
papers  constituting  the  judgment  roll,  to  the 
trial  coini:,  and  procure  from  htm  a  certifi- 
cate to  be  attached  thereto  settling  the  com- 
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pleted  record  as  the  settled  record.  Appe- 
lant served  the  transcript  of  the  evidence 
without  having  attached  th^ereto  any  gped- 
flcationa  of  error.  Several  days  thereafter, 
and  after  the  10  days  from  the  time  of  pro- 
curing the  transcript  had  expired,  appellant 
served  upon  respondent's  counsel  her  specifi- 
cations- of  error.  Respondent's  counsel  ob- 
jected to  such  service  upon  the  ground  that 
it  was  not  timely.  Thereafter,  and  as  claim- 
ed by  respondent  and  assumed  by  this  court 
for  the  purposes  of  this  hearing,  the  trial 
court,  within  less  than  10  days  from  the 
time  of  the  service  of  such  specifications  of 
error,  settled  the  record  herein  by  attaching 
his  certificate  to  a  record  which  included 
such  transcript  and  the  said  specifications 
thereto  attached.  Prior  to  the  hearing  of  the 
motion  for  new  trial,  respondent,  upon  notice 
given,  objected  to  the  consideration  of  such 
specifications  of  error,  and  also,  after  the 
submission  of  the  motion  for  new  trial,  mov- 
ed that  such  specifications'  be  stricken  from 
the  settled  record,  because  the  same  were  not 
timely  served,  apd,  as  contended  by  respond- 
ent, not  properly  a  part  of  such  settled  rec- 
ord. The  trial  court  overruled  the  objection, 
and  refused  to  strike  sudi  specifications 
from  the  settled  record. 

We  do  not  believe  that  respondent  has  pur- 
sued his  proper  remedy.  While  the  statute 
directs  that  the  specifications  shall  be  attach- 
ed to  and  served  with  the  transcript  of  the 
evidence,  and  while,  without  such  specifica- 
tions being  attached  to  such  transcript,  there 
can  be  no  record  settled  which  would  avail 
the  appellant  anything,  yet  we  do  not  believe 
such  statute  should  be  held  to  be  mandatory, 
and  that  upon  failure  to  attach  such  specifica- 
tions the  appellant  is  without  any  means  of 
settling  a  proper  record.  We  think  it  more 
consonant  with  reason  and  Justice  to  hold  that 
an  appellant  may  serve  his  specifications  of  er- 
ror after  he  has  served  his'  transcript,  provid- 
ed that  such  specifications  are  served  within 
the  time  fij:ed  by  the  statute  for  the  service 
of  the  transcript  and  specifications,  and  that, 
from  the  date  of  the  service  of  such  specifica- 
tions, the  service  of  the  proposed  settled  rec- 
ord is  complete. 

[4]  But,  In  the  present  case,  it  appears 
that  the  specifications  were  served  after  the 
10  days  had  expired,  and  presumably  without 
any  order  having  been  made  extending  time  of 
service.  IMd  this  deprive  the  trial  court  of 
the  power  to  settle  the  record?  We  think  not 
The  statute  specifically  provides  that  the  pro- 
posed settled  record  may  be  served  within  10 
days,  or  such  further  time  as  the  court  al- 
lows. While  better  practice  would  require 
an  order  to  be  procured  extending  the  time, 
and  while,  by  failure  to  procure  such  an  or- 
der, an  appellant  may  ran  the  risk  of  having 
any  extension  refused  Urn,  and  therefore  run 
the  risk  of  being  denied  a  settled  record,  yet 
we  think  that  the  mere  settling  of  the  record 
by  the  trial  court,  when  the  proposed  record 


had  been  served  after  the  10  days  bad  expir- 
ed, was.  In  effect,  an  extension  of  the  time 
for  such  service,  and  that  the  matter  stands 
as  though  a  proper  order  had  been  procured 
extending  the  time  for,  and  before,  service 
of  the  proposed  settled  record. 

It]  It  further  appears  that,  after  the  sped- 
flcations  were  served,  the  trial  court  settled 
such  record  before  10  days  had  expired. 
Was  such  act  on  the  part  of  the  trial  court 
a  nullity,  or  was  such  purported  settled  rec- 
ord valid  as  a  settled  record  until  at- 
tacked in  the  trial  court?  While  the 
trial  court  exercised  Its  power  and  Juris- 
diction to  settle  the  record  prematurely,  yet 
its  Jurisdiction  depended,  not  upon  the  lapse 
of  the  10  days,  but  upon  the  fact  tiiat  a  pro- 
posed settled  record  had  >>een  served  and  tiled, 
exactly  as  the  Jurisdiction  of  a  court  to  ren- 
der a  Judgment  does  not  rest  upon  the  lapse 
of  time  after  the  service  of  the  summons  but 
up<Ht  the  service  of  the  summons.  A  Judg- 
ment prematurely  entered  may  be  irreg:ular, 
but  It  Is  not  void,  and  the  Injured  party's 
remedy  is  not  to  treat  the  same  as  void,  but 
to  proceed  by  proper  motion  to  have  the  same 
set  abide.  Respondent  is  not  prejudiced  un- 
less such  settled  t-ecord  is  unfair  to  it,  and  it 
should  not  be  heard  to  question  such  record, 
except  for  the  purpose  of  procuring  such 
amendments  as  will  make  it  a  proper  record. 
It  should  have  done  this  by  a  motion  before 
the  trial  court,  setting  forth  the  irregularities 
that  bad  deprived  it  of  ite  right  to  the  full  10 
days  within  which  to  propose  amendments, 
presenting  to  such  trial  court  such  amend- 
ments, if  any,  as  It  might  desire  to  have  in- 
corporated In  such  settled  record,  and  asking 
the  court  to  amend  the  settled  record  in  that 
respect  It  is  certainly  clear  that,  if  the  set- 
tled record  was  in  every  respect  a  proper  and 
complete  record,  one  under  which  the  rlghuj 
of  all  parties  were  properly  preserved,  re- 
spondent cannot  complain,  and  Is  not  injured 
in  any  respect  although  the  record  may  have 
been  settled  prematurely. 

The  order  to  show  cause  Is  dismissed,  and 
the  relief  sought  by  respondent  is'  denied. 

McCOT,  P.  J.,  and  SMITH,  J.,  not  sitting. 


BATZER  V.  HAMiTDAT. 

(Supreme   Court   of  North  Dakota.     July   2t 
1915.) 

(ByUahut  by  the  ComrU) 

1.  DisiassAL  or  Acixon-— VAUniXT  or  Jcs- 

ticb's  Judqmknt. 

Plaintiff  and  appellant,  by  this  actSon  in 
equity,  seeks  to  have  a  justice's  judgment  de- 
clared void  for  the  alleged  reason  that  the  jus- 
tice lost  jurisdiction  through  a  failure  to  enter 
such  judgment  on  the  day  of  the  trial.  On  de- 
fendant's motion,  judgment  on  the  pleadin^a 
was  entered  dismissing^  the  action.  Held  proiK 
er,  for  reasons  stated  in  the  opiaioib 
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2.  DniccsBAt.  ARD  JUcntsvTt  4S970— NoncK  Op 
Motion — StimciBscTr. 

Defendant's  notice  of  motion  stated  that 
he  would  move  for  a  dismissal  of  the  "com- 
plaint," and  "that  judgment  of  dismissal  of  the 
action  b«  entered  aooordintly,  with  costs,"  etc. 
Such  notice  also  contained  a  recital  "that  the 
said  motion  will  be  made  on  the  pleadings  and 
all  papers  and  instruments  filed  in  the  above- 
entitled  action." 

Held,  that  such  notice  snfBdently  apprised 
plaintiff  of  the  fact  that  defendant  would  ask 
for  a  dismissal  of  the  action  upon  the  ground 
that  the  complaint  did  not  state  a  cause  of 
action. 

[£id.  Note.— Fbr  other  cases,  see  Dismissal 
and  Nonsuit,  Cent.  Dig.  {  164 ;  Dec.  Dig.  «=> 
70,] 

3.  JlTDOMKNT     *=>447— EijmTABI^     KEUIF— 

Pleading — ^Mebitorious  Deitenbk. 

Ftollowine  Halverson  v.  Bennett,  22  N.  D. 
67,  132  N.  W.  434,  held,  that  equity  will  not 
grant  the  relief  prayed  for  without  an  allega- 
tion in  the  complaint,  supported  by  proof,  of 
the  existence  of  a  meritorious  defense  to  the 
action  in  which  such  alleged  void  jadgment  was 
entered,  and  no  such  defense  is  alleged. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  849-851;   Dec.  Dig.  «=»447.] 

Appeal  from  District  Court,  BemTllle  Coun- 
ty;  Lelghton,  Judge. 

Acti<m  by  Julius  Batzer  against  J.  A.  Hal- 
liday.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Grace  &  Bryans,  of  Mohall,  for  appellant 
Sweuson  &  Bodsater,  of  Mohall,  for  respond- 
ent. 

FISK,  C.  J.  This  Is  an  action  In  equity 
brought  In  the  district  court  of  ReuTllle 
county  to  set  aside  and  have  adjudged  to  be 
null  and  void  a  certain  Justice  court  Judg- 
ment in  an  action  wher^Ln  the  defendant 
was  plaintiff  and  plalntifl's  brother,  Herman 
Batzer,  was  defendant,  Fred  Dietz  and  F.  H. 
Stoltz  were  garnishees,  and  this  plaintiff  in- 
tervener. Defendant  moved  for  Judgment  on 
tbe  pleadings,  wbich  motion  was  granted, 
and  Judgment  entered  dismissing  tbe  action, 
and  this  appeal  is  from  tbe  Judgment  thus 
entered. 

Tbe  complaint  Is  as  follows: 

"I.  That  in  an  action  heretofore  tried  in  the 
justice  court  before  W.  D.  Keenen,  justice  of 
the  peace,  on  the  28th  day  of  August,  A.  D. 
1913,  wherein  J.  A.  Halliday  was  plaintiff,  and 
Herman  Batzer  defendant,  and  Fred  Dietz  and 
F.  H.  Stoltz^  garnishees,  and  this  plaintiff  in- 
tervener, a  judgment  was  entered  against  the 
defendant,  Herman  Batzer,  on  tbe  28th  day  of 
August,  A.  D.  1913. 

"II.  That  said  action  above  referred  to  was 
tried  on  the  28th  day  of  August,  A.  D.  1913, 
and  judgment  should  have  been  entered  on  said 
day,  but  tbat  the  said  justice  of  the  peace  did 
not  enter  judgment  until  the  29th  day  of  August, 
A.  D.  1913;  that  he  had  lost  jurisdiction  to 
enter  judgment  in  said  action  by  his  failure  to 
adjourn  at  the  close  of  the  trial  to  a  definite 
time,  or  by  his  failure  to  make  any  adjourn- 
ment. 

"III.  That  on  the  29th  day  of  August,  A.  D. 
1913,  date  of  entenng  judgment  against 
Herman  Batzer,  the  defendant  in  tbe  action 
heretofore  mentioned,  tbe  said  justice  of  the 
peace   and   the   plaintiff,  J.   Halliday,   did   not 


enter  any  judgment  against  this  plaintiff  as  in- 
tervener in  said  action,  or  against  F.  H.  t!toItz 
and  Fred  Dietz  tbe  garnishees  therein,  but  that 
thereafter,  on  the  4th  day  of  October,  A.  D. 
1913,  the  said  plaintiff  or  his  attorneys  caused 
or  required  said  justice  of  the  peace  to  enter 
judgment  -  against  the  said  garnishees,  and 
against  the  defendant,  Herman  Batzer,  and  ttiis 
intervener,  which  judgment  should  have  been 
entered  on  the  28tb  day  of  August,  A.  D.  1913 ; 
that  a  copy  of  said  judgment  is  hereto  attached, 
and  marked  Exhibit  A,  and  made  a  part  of  this 
complaint. 

"IV.  That  this  plaintiff,  being  the  intervener 
in  said  action  tried  in  the  justice  court  a*  men- 
tioned in  paragraph  1  of  the  complaint,  bad 
the  right  to  appeal  from  said  judgment  entered 
by  said  justice  of  the  peace  wherein  it  was 
found  against  the  defendant,  Herman  Batzer, 
and  against  this  plaintiff  as  intervener,  and 
would  have  appealed  therefrom  had  tbe  judg- 
ment been  entered  in  said  action  against  this 
plaintiff  on  the  28th  day  of  August,  A.  D.  1918, 
but  that  this  plaintiff  lost  his  right  of  appeal 
by  reason  of  tne  failure  of  the  said  plaintiff's 
attorneys  and  the  justice  of  the  peace  to  enter 
any  judgment  therein  until  the  4th  day  of  Oc- 
tober, A.  D.  1913,  more  than  30  days  having 
elapsed  since  the  date  of  trial  of  said  action 
and  the  date  of  which  the  judcrment  should  have 
been  entered,  thereby  barring  the  plaintiff's 
right  of  appeal;  that  tbe  judgment  entered 
against  the  defendant,  Herman  Batzer,  and 
against  the  garnishees  therein  and  this  plaintiff, 
is  wholly  void  and  of  no  effect,  said  judgment 
not  being  in  proper  form,  nor  does  it  appear  on 
the  docket  of  the  justice  that  any  judgment  was 
ever  entered  against  tlie  defendant  in  said  ac- 
tion, Herman  Batzer,  and  for  a  further  reason 
that  said  judgments  were  entered  more  than 
30  days  after  the  trial  of  said  action ;  that  said 
justice  of  the  peace  thereby  lost  jurisdictiou  to 
enter  any  judgment  therein,  and  entered  tbe 
same  without  notice  to  this  plaintiff,  or  to  bis 
attorneys,  and  at  the  request  of  tbe  plaintiff, 
J.  A.  Halliday,  judgment  was  entered  on  or 
about  the  4th  day  of  October,  A.  D.  1913. 

"V.  That  thereafter,  and  on  the  22d  day  of 
September,  A.  D.  1013,  an  execution  was  issued 
upon  the  Judgment  which  was  entered  against 
the  defendant,  Herman  Batzer,  and  after  the 
issuing  of  such  execution,  and  on  the  4th  day 
of  October,  A.  D.  1913,  after  the  plaintilTs  at- 
torneys ascertained  that  said  judgment  was  of 
no  effect,  they  caused  to  be  entered  judgment, 
which  is  hereto  attached,  which  jud^ent  is 
wholly  void  and  of  no  effect;  that  said  execu- 
tion was  delivered  to  the  sheriff  of  Renville 
county,  and  on  the  ttli,  day  of  October,  A.  D. 
1913,  he  levied  upon  the  property  of  this  plain- 
tiff undw  and  by  virtue  of  said  execution ;  that 
the  property  so  levied  upon  by  the  sheriff  was 
tbe  property  of  this  plaintiff,  and  immediately 
after  the  same  was  levied  upon  this  plaintiff 
filed  with  the  sheriff,  according  to  the  statutes, 
a  third  party  claim  setting  forth  his  ownership 
to  said  property;  that  the  sheriff  did  refuse 
to  release  or  give  said  property  to  this  plaintiff, 
and  still  holds  the  same  under  and  by  virtue  of 
said  levy  made  by  him  under  and  by  virtue  of 
said  execution  issued  on  the  void  judgment  aljove 
mentioned  and  hereto  attached. 

"VI.  That  there  is  no  other  judgment  against 
the  defendant,  Herman  Batzer,  or_  the  gar- 
nishees, or  this  intervener,  in  said  justice  ac- 
tion, nor  does  any  appear  upon  his  docket  than 
the  judgment  hereto  attached. 

"VII.  That  the  money  now  in  the  hands  of 
the  sheriff  is  the  property  of  this  plaintiff,  a 
third  party  claim  having  been  filed  by  him 
with  the  sheriff,  claiming  said  property,  which 
affidavit  of  third  party  claim  is  hereby  referred 
to  and  made  a  part  of  this  complaint,  that  this 
plaintiff  has  no  other  adequate  remedy  at  law 
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or  otherwise  to  recover  Mid  i>ropert7,  or  vacate 
mid  judgment,  having  l08t  his  right  of  appeal 
by  the  failure  of  the  justice  to  enter  a  judgment 
in  the  action  tried  in  the  justice  court  for  more 
than  30  days  after  the  trial  thereof,  and  there 
being  no  remedy  to  vacate  said  justice  court 
judgment  by  motion  or  otherwise,  more  than  SO 
days  having  elapsed  before  entering  said  judg- 
ment, and  that  said  judgment  being  dated  bacJc 
to  make  it  appear  tliat  it  bad  been  entered  on 
the  28th  day  of  August,  A.  D.  1913. 

"Wherefore,  plaintiff  prays  judgment,  and  that 
it  be  decreed  by  the  court  that  the  judgment 
entered  against  the  defendant,  Herman  Batzer, 
and  against  the  garniahees,  Fred  Dietz  and  F. 
H.  Stultz,  and  against  this  plaintiff,  as  inter- 
vener, in  the  action  tried  in  the  justice  court, 
be  declared  to  be  null  and  void  and  of  no  effect, 
and  that  the  levy  made  by  the  sheriff  on  the 
7th  dajr  of  October,  A.  D.  1913,  under  the  exe- 
cution issued  under  such  judgment,  be  declared 
to  be  null  and  void  and  of  no  effect^  and  that 
such  levy  be  released,  and  the  property  now  in 
the  hands  of  the  sheriff  belonging  to  this  plain- 
tiff be  ordered  by  the  court  to  be  returned  to 
him,  and  that  be  recovw  bis  costs  and  disburse- 
ments in  this  action." 

Attached  to  and  made  a  part  of  snch  com- 
plaint are  Ezbibits  A  and  B,  which  are  copies 
of  the  justice's  Judgments  referred  to  iii  the 
complaint,  and  are  as  follows: 

"Exhibit  A. 

"Be  it  remembered  that  the  summons,  affidavit 
for  garnishment,  and  garnishment  summons 
were  served  upon  the  defendants  as  appears 
from  the  return  of  service  of  Ole  P.  Handy  as 
hereto  attached ;  that  the  affidavit  for  garnish- 
ment and  garnishee  summons  were  duly  served 
upon  Fred  Dietz,  and  affidavit  for  garnishment 
and  garnishee  summons  were  duly  served  upon 
F.  H.  Stoltz,  through  his  agent,  Tollef  Syver- 
son,  as  appears  from  the  return  of  service  of 
Ole  P.  Handy  as  heretofore  attached ;  that  said 
action  came  for  trial,  and,  after  hearing  and 
considering;  said  case,  judgment  was  entered  for 
the  plaintiff  and  against  the  defendant  for  the 
sum  of  forty-seven  and  *»/ioo  (?47.83)  dol- 
lars, and  the  garnishee  F.'H.  Stoltz  having  dis- 
closed indebtedness  seventeen  and  "/loo  ($17-- 
25)  dollars  to  the  defendant,  and  garnishee  Fred 
Dietz  having  disclosed  indebtedness  of  sixty 
($60.00)   dollars  to  the  defendant: 

"Now,  therefore,  it  is  adjudged  that  the  plain- 
tiff have  judgment  against  F.  H.  Stoltz  for  the 
sum  of  seventeen  and  ^'/loo  (fl7.25)  dollars, 
and  the  plaintiff  have  Judgment  against  Fred 
Dietz  in  the  sum  of  forty-seven  and  'Vioo 
(147.83)  dollars. 

"Dated  at  Mohall  this  28tb  day  of  August, 
A.  D.  1913. 

"W.  D.  Keenen,  Justice  of  the  Peace." 

"Exhibit  B. 

"Julius  Batzer  having  filed  with  the  above- 
entitled  action  a  complaint  of  intervention,  and 
said  complaint  of  Julius  Batzer  having  apon 
hearing  been  dismissed: 

"Now,  therefore,  upon  motion  of  George  I.  Rod- 
sater,  attorney  for  plaintiff,  it  is  ordered  and 
adjuclg:ed  that  the  plaintiff,  J.  A.  Halliday,  have 
judgment  against  the  intervener,  Julius  Batzer, 
for  the  sum  of  five  ($5.00)  dollars. 

"Dated  this  2Sth  day  of  August,  A.  D.  1018. 
"W.  D.  Keenen,  Justice  of  the  Peace." 

The  answer  coDsists  of  a  qualified  general 
denial,  and  also  ^edflc  denials  putting  In 
Issue  all  of  the  allegations  of  the  complaint, 
with  tbe  exception  that  It  is  therein  admit- 
ted that  the  Justice  court  action  referred  ix> 
In  the  complaint  was  tried  on  August  28, 
1913,  and  tbat  execution  was  Issued  oa  tbe 


Judgment  rendered  therein  on  September  22, 
1913,  and  it  Is  aflSrmatlrtiy  alleged  tbat 
Judgment  was  entered  by  snch  Justice  on 
August  28,  1913,  against  Herman  Batzer,  de- 
fendant, and  Fred  Diets,  garnishee,  for  the 
sum  of  $47.83,  and  against  the  garnishee 
Stoltz  In  the  sum  of  $17.25;  also  against 
Julins  Batzer,  this  plaintiff,  as  intervener, 
in  the  snm  of  $5.  Sncb  answer  also  alleges 
that  the  plaintiff  Is  not  a  party  In  interest, 
and  not  tbe  proper  party  to  maintain  this 
action. 

We  are  agreed  that  the  trial  court  was 
correct  in  granting  the  motion  for  Judgment 
on  the  pleadings  and  In  entering  the  Judg- 
ment here  complained  of,  and  we  will 
briefly  set  forth  our  reasons  for  such  conclu- 
sion. 

[1]  Appellant's  contention  that  the  motion 
being  for  a  dismissal  of  the  plalntlfTs  com'- 
plaint  instead  of  tor  a  dismissal  of  the  ac- 
tion or  for  Judgment  on  tbe  pleadings  la 
hypercritical  and  clearly  without  merit.  It 
Is  apparent  that  by  their  motion  defendant's 
counsel  Intended  to  and  did  challenge  the 
sufficiency  of  the  complaint  to  state  a  cause 
of  action,  and  Is  tantamount  to  a  demurrer 
upon  tbe  ground  tbat  tbe  oinnplaint  falls  to 
state  a  cause  of  action.  A  motion  to  dismiss 
tbe  complaint  can  be  construed  only  as  a 
motion  to  dismiss  tbe  action,  and  tbe  notice 
of  motion  apprised  tbe  plaintiff  tbat  tbe  de- 
fendant will  at  the  hearing  of  tbe  motion 
ask  "that  Judgment  of  dismissal  of  the  ac- 
tion be  entered  with  costs."  A  motion  "to 
dismiss  the  complaint,"  or  "to  strike  out  the 
complaint,"  or  "ft>r  Judgment  on  the  plead- 
ings" are  terms  of  the  same  Import,  and  are 
used  Interchangeably.  31  Cyc  608.  Appel- 
lant's contention  that  such  notice  of  motion 
I9  Insufficient  because  it  fails  to  state  the 
grounds  of  the  motion  Is  equally  untenable. 
The  notice  of  motion,  as  well  as  tbe  motion, 
sufficiently  apprised  the  plaintiff  of  the  fact 
that  the  sufficiency  of  his  complaint  to  state 
a  cause  of  action  was  being  challenged,  and 
this  was  all  that  was  required.  Tbe  district 
court  clearly  bad  Jurisdiction  to  entertain 
such  motion. 

[2,  3]  This  brings  us  to  the  merits^  A  suffi- 
cient answer  to  ax^Uant's  omtentlon  on  tbe 
merits  is  tbe  fact  tbat  equity  will  not  grant 
relief  under  the  fticts  disclosed  In  the  com- 
plaint, for  tbe  reason  tbat  a  meritorious  de- 
fense against  tbe  Judgment  sought  to  be  set 
aside  Is  not  shown.  Such  Judgment  is  not 
void  upon  Its  face,  and,  this  being  true,  the 
rule  announced  by  this  court  In  Halverson 
V.  Bennett,  22  N.  D.  67,  182  N.  W.  434,  la 
controlling.  The  syllabus  In  tbat  caae  cor^ 
rectly  states  tbe  court's  holding  and  la  as 
follows: 

"Equitable  relief  will  not  be  granted  against 
a  justice's  Judgment,  regular  on  its  face,  al- 
though void  for  failure  to  enter  the  same  at 
the  close  of  the  trial,  without  some  showing  In 
the  complaint  and  proofs  of  the  existence  of  a 
meritorious  defense  against  the  cause  of  action 
forming  the  basis  of  the  judgment" 
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App^lant'B  contention  that  he  alleges  a 
meritorious  defense  by  tbe  allegation  "that 
the  money  In  the  hands  of  the  sherUI  Is  his 
property"  ta  without  merit  This  money  was 
paid  by  the  garnishees  under  their  disclo- 
snres  of  indebtedness  to  the  defendant,  Her- 
man Batzer.  Snch  disclosures  are  binding 
and  conclnalve  on  snch  garnishees.  If,  as 
this  appellant  contends,  these  garnishees  are 
Indebted  to  him,  his  remedy  is  plain,  bat  he 
cannot  properly  litigate  the  questioo  of  such 
allied  liability  in  this  action,  nor  could  he 
do  so  in  the  action  before  the  Justice;  in 
other  words,  plaintiff  had  no  right  to  inter- 
vene in  the  Justice  court  action.  The  com- 
plaint discloses  that  the  two  garnishees  made 
disclosui'es  admitting  their  liability  in  spe- 
cific amounts  to  Herman  Batzer,  the  defend- 
ant, and  if,  as  this  plaintilT  contends,  these 
garnishee  defendants  were  indebted  to  him, 
his  remedy  against  them  could  be  in  no 
manner  affected  by  the  decision  in  that  ac- 
tion. It  is  well  settled  that  in  order  to  au- 
thorize an  intervention  under  our  Code  the 
person  seeking  to  intervene  must  have  such  a 
direct  and  immediate  interest  in  the  matter 
In  litigation  that  he  will  either  gain  or  lose 
by  the  direct  operation  and  legal  effect  of 
the  Judgment.  See  Dickson  v.  Dows,  11  N. 
D.  407,  92  N.  W.  798,  and  authorities  dted ; 
also  In  re  McClellan's  Estate,  27  S.  D.  100, 
129  N.  W.  1037,  Ann.  Gas.  1913C,  1029.  It 
is  clear  that  this  plaintiff  does  not  come 
within  the  statute  on  intervention  as  con- 
strued in  the  above  cases. 

Judgment  affirmed. 


FITGER  V.  ALGER.  SMITH  &  CO.  et  al. 

(No.  19340 1218].) 

(Supreme  Court  of  Minnesota.    Sept.  10,  1016.) 

(Syllalui  ly  the  Court.) 

1.  MOBTGAQES    ®=»369-^FOBECLOSUBB— NOTICK 
— OCCTJPANCT  OF  LaND. 

Under  the  evidence  it  was  a  qaestion  for 
the  jury  whether  the  character  of  the  occupancy 
of  lands  at  the  time  of  a  mortgage  foreclosure 
sale  of  them  was  such  that  a  notice  of  sale 
should  have  been  served,  pursuant  to  Gen.  St. 
191.3  8  8111  (R.  Ia  1905,  f  4459),  upon  tl^ 
one  in  possession. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  $§  1093-1100;    Dec.  Dig.  <S=369.] 

2.  MoBTOAOEs  €=»353—FoHEcr,oBUM!— Notice 
— OccuPANCTf  or  Land. 

If  tbe  character  of  the  occupancy  was  such 
as  to  require  the  service  of  notice  upon  the  one 
in  possession,  then  notice  was  required,  though 
the  one  in  possession  was  in  possession  without 
authority  or  license. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §  1050;    Dec.  Dig.  «s>353.] 

3.  MoBTOAGEa  «=»330  —  Opening  Fobeclo- 

SUBE  PboCEKDINGS — STATUTES. 

The  statute  (Gen.  St.  1913,  §  8143;  R.  L. 
1906,  I  4477)  requiring  actions  to  set  aside  fore- 
closure sales  and  defenses  thereto  for  certain 
named  defect.s  in  tlio  foreclosure  proceeding  to 
be  brought  or  interposed  within  a  certain  period 
is  not  unconstitutional  as  against  one  in  pos- 
session prior  to  the  enactment  of  the  statute. 


upon  the  ground  that  one  fat  possession  cannot 
constitutionally  be  required  by  an  after-enacted 
statute  to  bring  an  action  or  interpose  a  defense 
against  an  adverse  claimant,  unless  such  one  in 
possession  is  in  possession  claiming  under  the 
chain  of  title  affected  by  the  foreclosure. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1014 ;   Dec.  Dig.  «=>330.] 

Appeal  from  District  Court,  Carlton  Coun- 
ty ;  Bert  Fesler,  Judge. 

Action  by  August  Fitger  against  Alger, 
Smith  &  C!o.  and  others.  From  an  order  de- 
nying plaintiff's  motion  for  new  trial  after 
a  verdict  for  defendants,  plaintiff  appeals. 
Reversed. 

Hugh  J.  McC^eam  and  P.  O.  Sdimldt,  both 
of  Dnluth,  for  appellant  8.  J.  Searls,  of 
Carlton,  and  Crassweller,  Crassweller  &  Blu, 
of  Duluth,  for  respondents. 

DIBELL,  C.  Action  In  ejectment  tried  to 
a  Jury.  There  was  a  verdict  for  the  defend- 
ants. The  plaintiff  appeals  from  the  order 
denying  his  motion  for  a  new  trial. 

Tlie  plaintiff  relies  upon  a  mortgage  fore- 
closure sale  made  on  March  12,  1894.  The 
defendants  do  not  rely  upon  title  in  them- 
selves, though  they  claim  by  adverse  posses- 
sion in  their  pleadings.  They  assert  a  lack 
of  title  in  the  plaintiff  as  an  actual  defense 
The  only  defendant  necessary  to  mention  is 
the  defendant  Oswell.  He  is  the  one  in  pos- 
session, and  his  codefendant  appearing  is  a 
Judgment  creditor. 

It  Is  claimed  by  the  defendant  that  tbe 
mortgage  foreclosure  was  defective.  The  de- 
fect claimed  is  that  the  lands  were  occupied 
and  that  no  service  of  a  notice  of  foreclo- 
sure sale  was  made  upon  the  one  in  posses- 
sion. 

There  are  three  general  questions: 

(1)  Whether  the  occupancy  of  the  mort- 
gaged premises  was  of  such  character  that 
there  should  have  been  service  of  the  notice 
of  foreclosure  sale  upon  the  one  in  posses- 
sion, in  the  manner  provided  by  G.  S.  1913, 
{  8111  (R.  L.  1905,  i  4459). 

(2)  Whether,  if  the  occupancy  was  of  the 
character  stated,  it  was  necessary  to  serve 
notice  upon  the  one  in  possession  if  he  was 
in   possession  without  authority  or  license. 

(3)  Whether,  because  of  the  defendant's 
possession  after  the  foreclosure  sale,  the 
plaintiff  can  avail  himself  of  G.  S.  1913,  i 
8143  (R.  L.  1905,  }  4477),  requiring  actions  to 
set  aside  foreclosure  sales  and  defenses 
thereto  for  certain  named  defects  to  be  com- 
menced or  Interposed  with  reasonable  dili- 
gence, and  not  later  than  five  years  after 
tbe  sale. 

[1]  1.  It  Is  conceded  that  on  October  29, 
1890,  one  Fred  Tbellaker  was  tbe  owner  of 
the  premises  Involved.  On  that  day  he  gave 
a  mortgage  to  the  plaintiff  to  secure  $430, 
due  In  six  months.  In  January,  1894,  the 
plaintiff  commenced  foreclosure  under  the 
power  of  sale  contained  In  the  mortgage. 


4=9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Tht  sale  was  made  on  March  12,  1894  Tbe 
statute  requiring  service  of  notice  of  tore- 
cIo[?ure  sale  Is  as  follows: 

"Six  weeks'  published  notice  shall  be  giTen 
that  such  mortgage  will  be  foreclosed  by  sale 
of  the  mortgaged  premises  or  some  part  thereof. 
and  at  least  four  weeks  before  the  appointed 
time  of  sale  a  copy  of  such  notice  shall  be  serv- 
ed in  like  manner  as  a  summons  in  a  civil  ac- 
tion in  the  district  court  upon  the  person  in  pos- 
session of  the  mortgaged  premises,  if  the  same 
are  actually  occupied.  If  there  be  a  building 
on  such  premises  used  by  a  church  or  religious 
corporation,  for  its  usual  meetings,  service  upon 
any  officer  or  trustee  of  such  corporation  shall 
be  a  sufficient  service  upon  it."  O.  S.  1913,  ! 
8111 ;  B.  L.  1905,  {  4459. 

Tbe  claim  is  made  that  there  was  no  such 
occupancy  of  the  mortgaged  premises  as  re- 
quired service.  There  Is  no  claim  that  serv- 
ice was  made. 

There  is  evidence  from  which  it  might  be 
found  that  Oswell  entered  upon  tbe  land  and 
commenced  to  cut  the  timber  in  tbe  fall  of 
1893,  and  continued  throughout  January  and 
February,  1894;  that  he  landed  tbe  logs  up- 
on a  lake  on  the  premises;  that  he  built 
roads  during  the  fall  of  1883;  that  tbe  work 
continued  during  the  winter  of  1893-94; 
that  during  this  time  he  had  a  crew  of  men, 
some  six  or  eight,  working  on  the  land,  they 
living  with  him  near  by ;  that  in  the  fall  of 
1893  he  moved  a  house,  intended  as  an  ice- 
house, on  to  the  land,  and  filled  it  with  Ice 
in  the  early  part  of  1894 ;  that  two  rollways 
were  placed  upon  tbe  land  in  the  fall  of 
1898,  and  were  there  during  the  winter; 
that  logs  amounting  to  200,000  or  300,000 
feet  were  piled  upon  the  rollways  prior  to 
February  12,  1894 ;  that  during  the  fall  and 
winter  of  1893-94  the  defendant  put  building 
materials  upon  tbe  lands  for  the  purpose  of 
building  a  residence ;  and  In  general  that  all 
these  physical  evidences  of  occupancy  were 
present  at  tbe  time  when  notice  of  foreclo- 
sure should  have  been  served,  if  at  alL  Tbe 
occupancy  was  visible  and  in  no  way  con- 
cealed. It  was  such  possession  as  an  owner 
might  have  of  lands  if  he  were  marketing 
the  forest  products,  or  marketing  them  and 
getting  ready  for  permanent  occupation,  of 
the  land;  and  it  is  hardly  to  be  supposed 
that  one  on  the  land  would  fail  to  observe 
it  Oswell  was  living  near  by  and  bis  oi>era- 
tions  were  directed  from  where  be  lived.  A 
concrete  illustration  clears  the  sitnation: 
Suppose  Tbeilaker  had  been  living  where 
Oswell  was,  and  had  used  the  land  as  Oswell 
claims  he  used  it  Might  It  not  then  be 
reasonably  found  that  the  occupancy  was 
such  that  notice  of  the  foreclosure  sale  must 
have  been  served  upon  him?  We  think  so. 
A  finding  of  occupancy  such  as  in  the  ordi- 
nary case  requires  notice  was  justified. 

[2]  2.  There  is  evidence  from  which  it 
might  be  found  that  in  the  fall  of  1893  Tbeil- 
aker, who  had  received  his  patent  in  tbe 
prior  summer,  entered  into  an  oral  contract 
with  Oswell  whereby  Oswell  was  to  cut  the 
timber  and  divide  profits,  and  was  after- 


wards to  boy  tbe  land.  There  is  evidence 
from  which  it  might  be  found  that  Oswell 
entered  without  lioense  or  authority.  The 
court  charged  tbe  Jury,  In  effect  that  If  there 
was  a  physical  occupancy  which  made  tbe 
service  of  notice  essential  in  other  cases,  it 
was  equally'  essential  though  Oswell  was 
taking  the  timber  off  the  land  and  doing 
whatever  he  did  without  authority  or  license. 

Tbe  contention  of  the  plaintiff  is  tliat  if 
Oswell  was  in  possession  without  authority 
or  license  It  was  not  essential  to  tbe  validi- 
ty of  a.  foreclosure  that  a  notice  be  served 
upon  him. 

In  Swain  v.  Lynd,  74  Minn.  72,  76  N.  W. 
958,  Justice  Mitchell  suggested  that  the  IJeg- 
Islature,  realizing  the  difficulty  of  determin- 
ing ownership,  or  who  had  an  estate  or  In- 
terest in  the  land,  limited  tbe  service  to  the 
party  in  possession  when  It  was  actually  oc- 
cupied, and  in  discussing  the  subject  said: 

"Moreover,  the  language  of  the  statute  will 
not  admit  of  the  construction  sought  to  be  plac- 
ed upon  it.  It  provides  that  notice  shall  be 
served  'on  tbe  person  in  possession  of  the  mort- 
gaged premises  if  the  same  are  actually  occu- 
pied.' •  •  •  Counsel  seek  to  interpolate  into 
the  statute  the  words  'who  has  some  estate  or 
interest  in  the  premises  other  than  mere  pos- 
session.' It  might  be  further  suggested  that 
possession  itself  constitutes  an  interest  in  land. 
In  further  answer  to  the  first  proposition,  it 
should  be  added  that,  while  a  person  may  waive 
for  himself  tbe  failure  to  serve  notice  on  the 
occupant,  he  cannot  waive  it  for  others  who  are 
interested  in  the  land.  •  •  •  A  foreclosure 
by  advertisement  is  a  proceeding  in  rem  as  well 
as  in  pais.  While  the  power  to  foreclose  is  de- 
rived from  convention  of  the  parties,  yet  the 
proceedings  in  the  exercise  of  the  power,  so  far 
as  regulated  by  statute,  are  purely  statutory; 
and,  in  order  to  constitute  a  valid  foreclosure, 
all  the  requirements  of  the  statute  must  be  sub- 
stantially compUed  with." 

In  Casey  v.  Mclntyre,  46  Minn.  526,  48  N. 
W.  402,  and  Casseriy  v.  Morrow,  101  Minn. 
16,  lU  N.  W.  654,  language  of  similar  im- 
port is  used.  These  cases  do  not  q>eak  of  a 
situatlMi  such  as  is  presented  by  the  case 
before  us;  but  they  are  of  value  in  indicat- 
ing the  necessity  for  notice  and  tbe  reason 
for  requiring  it 

The  diligence  of  tbe  trial  court  and  of 
counsel  has  discovered  no  controlling  line  of 
authorities  and  no  parallel  case. 

A  foreclosure  under  a  power  Is  statutory. 
The  notice  which  tbe  statute  says  shall  be 
given  must  be  given.  Tbe  statute  might 
have  dispensed  with  service  of  notice  on  the 
occupant ;  but  it  did  not  It  might  have  pro- 
vided for  various  other  ways  of  giving  no- 
tice; but  it  provided  this  way.  We  are  of 
the  opinion  that  the  court  cannot  dispense 
with  a  service  on  one  in  possession,  the  char- 
acter of  the  occupancy  being  such  as  to  re- 
quire notice,  though  it  turn  out  that  be  la  in 
iwssession  without  license  or  authority.  If 
there  is  the  possession  which  If  in  the  own- 
er would  require  notice  there  must  be  serv- 
ice; and  tbe  ascertainment  of  what  particu- 
lar right  the  occupant  had  la  not  left  for  aa- 
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ceitalnment  In  future  UUssUon  over  the  title 
acquired  by  foreclosure. 

We  do  not  mean  tbat  a  trivial  ocenpancy 
is  such  occupancy  as  the  statute  intends. 
The  occuimncy  must  be  substantial  and  suit- 
ed to  an  appropriate  use  of  the  property 
possessed.  The  trial  court  was  right  in  its 
charge. 

The  views  stated  in  this  paragraph  are 
the  views  of  a  majority.  The  court  is  not 
unanimous. 

[S]  3.  It  is  contended  that  in  any  event 
the  irregularity,  if  there  was  any,  in  failing 
to  give  notice  to  the  occupant  Is  cured  by 
6.  S.  1913,  I  8143  (B.  U  1905,  |  4477),  which 
reads  as  follows: 

"No  inch  snle  shall  be  held  invalid  or  be  set 
aside  by  reason  of  any  defect  in  the  notice  there- 
of, or  in  the  publication  or  service  of  such  no- 
tice, or  in  the  proceedines  of  the  officer  making 
the  sale,  unless  the  action  in  which  the  valid- 
ity of  such  sale  is  called  in  question  be  com- 
menced, or  the  defense  alleging  its  invalidity 
be  interposed,  with  reasonable  diligence,  and 
not  later  than  five  years  after  the  date  of  such 
sale." 

This  section  has  its  origin  in  Laws  1883, 
c  112.  Before  then  we  do  not  find  a  like 
pro'vislon.  The  original  section  provided, 
among  other  things,  that: 

"No  such  sale  shall  be  held  invalid  or  set 
aside  by  reason  of  any  defect  in  the  notice  there- 
of, or  in  the  publication  or  posting  of  such  no- 
tice, or  in  the  proceedings  of  the  officer  making 
such  sale,  unless  the  action  in  which  the  va- 
lidity of  such  sale  shall  be  called  in  question 
be  commenced,  or  the  defense  alleging  its  in- 
validity be  interposed  within  five  years  after 
the  date  of  such  sale," 

It  appears  In  the  same  form  in  O.  S.  1894, 
f  6054.  This  latter  section  was  amended  by 
Laws  1901,  c.  374,  approved  April  18,  1901, 
so  as  to  provide: 

"That  no  such  sale  shall  be  held  invalid  or 
set  aside  by  reason  of  any  defect  in  the  notice 
thereof  or  in  the  publication  or  posting  of  such 
notice,  or  in  the  service  of  such  notice  on  the 
person  or  ]>ersons  in  possession  of  the  mort- 
gaged premises.    •    •    • "  etc. 

This  Is  the  first  time  we  find  a  limitation 
referring  to  a  defect  "in  the  service  of  such 
notice  on  the  person  or  persons  in  possession 
of  the  mortgaged  premises";  and  in  the  Be- 
vlsion  of  1905  the  provision  in  refer^tce  to 
the  "posting  of  such  notice"  was  dropped. 
So  far  as  we  find  the  provision  as  to  posting 
a  notice  was  enacted  in  1849  and  repealed 
In  1851.  Ter.  Laws  1849,  c.  63,  {  43;  B«v. 
Laws  1851,  c.  85,  I  4. 

If  we  are  right  in  following  the  statutes, 
the  situation  stood  this  way:  On  April  13, 
1901,  Oswell  was  in  iwssession  of  the  lands. 
The  provision  of  what  is  now  G.  S.  1913,  { 
8143  (B,  L.  1905,  {  4477),  relative  to  the  lim- 
itation upon  an  action  or  defense  Involving 
tlie  validity  of  a  sale  when  there  is  a  defect 
In  the  "service  of  sndi  notice,"  then  first  be- 
came effective. 

Oswell  contends  that,  being  In  possession, 
no  statute  could  constitutionally  compel  him 
to  bring  an  action  to  test  the  validity  of  the 


foreclosure  sale  at  the  peril  of  losing  his 
property,  and  that,  being  In  possession, 
whenever  ejectment  was  bronght,  he  conld 
take  advantage  of  defects  in  the  foreclosure, 
though  of  the  character  intended  to  be  bar- 
red by  the  limitation  statute.  The  thought 
runs  through  the  books  and  cases  that  one  in 
possession  cannot,  without  an  invasion  of  his 
constitutional  ri^ts,  be  required  to  com- 
mence an  action  against  an  adverse  claim- 
ant This  general  subject  is  discussed  in 
Cooley,  Ck>nst.  Lim.  pp.  520-528;  Dembitz, 
Land  Tit.  §  175,  p.  1347. 

Judge  Cooley  sums  np  the  substance  of 
the  doctrine  in  this  way: 

"One  who  is  himself  in  the  legal  enjoyment  of 
bis  pr<q;>erty  cannot  have  his  rights  therein  for- 
feited to  another,  for  failure  to  bring  suit 
against  that  other  within  a  time  specified  to 
test  the  validity  of  a  claim  which  the  latter  as- 
serts, but  takes  no  steps  to  oiforce.  It  has 
consequentiy  been  held  that  a  statute  which, 
after  a  lapse  of  five  years,  makes  a  recorded 
deed  purporting  to  be  executed  under  a  statuto- 
ry power  conclusive  evidence  of  a  good  title, 
could  not  be  valid  as  a  limitation  law  against 
the  original  owner  in  possession  of  the  land. 
Limitation  laws  cannot  compel  a  resort  to  legal 
proceedings  by  one  who  is  already  in  the  com- 
plete enjoyment  of  all  he  claims. 

The  defendant  refers  to  Baker  v.  Kelley, 
11  Minn.  480  (Gil.  358),  involving  a  statute 
llndtlng  the  time  in  which  to  bring  an  ac- 
tion to  test  the  validity  of  a  tax  sale.  It 
was  there  held  that  the  statute  was  valid, 
if  construed  as  a  limitation  upon  the  par- 
ticular form  of  action,  but  unconstitutional, 
as  not  due  process  of  law,  if  construed  to 
bar  the  rights  in  the  property  of  the  claim- 
ant in  undisturbed  possession,  unless  he 
brought  an  action  within  the  time  limited. 
The  court  quotes  as  from  Groesbeck  v.  Seel- 
ey,  13  Mich.  329,  the  following  language, 
which  Is  in  substance  the  purport  of  the  de- 
cision: 

"Limitation  laws  always  must  operate  to  com- 
pel a  party  to  enforce  or  prosecute  his  claim 
within  a  reasonable  time,  but  a  party  who  is  in 
the  enjoyment  of  his  rights  cannot  be  compelled 
to  take  measures  against  an  adverse  claimant, 
and  a  law  taking  away  the  rights  of  a  party  in 
such  cases  is  an  unlawful  confiscation,  and  in 
no  sense  a  limitation  law."  See  4  American 
Law  Begister  (K.  S.)   572. 

The  defendant  also  refers  to  Sanborn  v. 
Petter,  35  Minn.  449,  29  N.  W.  64.  The  fore- 
closure sale  was  in  1864.  There  the  defend- 
ant was  in  possession  since  1867.  It  was 
held  that  he  might  contest  the  validity  of  a 
foreclosure  in  an  action  of  ejectment  subse- 
quent to  the  act  of  1883  tor  defects  apparent- 
ly barred  by  it. 

The  case  of  Bisch  ▼.  Jensen,  92  Minn.  107, 
99  N.  W.  628,  should  be  noted,  to  the  end 
that  the  present  case  may  not  add  confusion 
as  to  the  effect  of  the  limitation  statute. 
There  it  was  held  that  there  were  no  vested 
rights  to  be  affected  by  the  application  of 
the  five-year  limitation  when  there  was  no 
possession  at  the  time  of  the  i)a8sage  of  the 
act  and  no  interest  was  acquired  until  sub- 
sequent to  Its  passage.    The  court  said,  in 
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effect,  that  there  could  be  no  Impairment  of 
a  vested  right  when  the  right  arose  aubse- 
qnent  to  the  statute. 

Oawell  acquired  possession  somewhere 
about  1893  to  1895.  The  five-year  limitation 
statute  did  not  apply  to  the  defect  under  con- 
Edderatlon  until  the  passage  of  the  act  of 
April  13,  1901. 

We  are  unable  to  see  how  the  constitution- 
al rights  of  one  in  possession,  claiming  ad- 
versely to  the  record  title  which  the  mort- 
gage affects,  or  Independently  of  it,  are 
invaded  by  a  limitation  statute,  though  en- 
acted after  the  possession  was  Initiated,  mak- 
ing the  title  at  the  foreclosure  sale  good  as 
against  certain  defects  after  the  lapse  of  a 
fixed  number  of  years  unless  within  such 
time  an  action  Is  brought  or  a  defense  is  in- 
terposed asserting  such  defects.  Thellaker, 
by  not  bringing  action,  lost  the  right  to  as- 
sert these  defects  against  Pitger.  That  put 
title  In  Fltger  after  five  years  from  the 
date  of  sale.  A  stranger  to  the  title,  though 
in  possession,  had  no  recognizable  Interest  in 
preventing  the  running  of  the  bar  of  the 
statute.  Building  up  an  adverse  tltle^  or 
claiming  through  a  hostile  one,  or  throu^ 
one  of  ladepeudent  origin,  be  cannot  claim 
that  the  statute  was  inoperative  as  a  bar 
against  Fltger.  When  the  title  passed  by 
patent  from  the  United  States  to  Thellaker 
it  was  for  the  state  to  determine  the  method 
of  its  devolution.  The  statute  determined  a 
way  whereby  the  title  might  pass  from  the 
mortgagor  to  the  purchaser  at  the  foreclo- 
sure sale.  There  were  certain  defects  in  the 
proceeding.  The  act  of  1901  provided  that, 
unless  action  was  brought  or  a  defense  in- 
terposed within  a  certain  period  attacking 
the  sale  because  of  these  defects,  no  action 
should  be  brought  or  defense  Interposed  be- 
cause of  them.  Concededly  this  statute  was 
valid  as  between  Thellaker  and  Fltger. 
Upon  the  lapse  of  five  years  title  was  good  in 
Fitger  and  was  not  in  Thellaker.  The  chain 
of  title  that  started  in  the  patent  from  the 
United  States  had  come  to  Fltger.  It  was 
no  concern  of  a  stranger  to  the  title  that 
the  statute  had  cured  the  defects  In  the  fore- 


closure. It  was  no  concern  of  Oswell,  if  he 
was  a  stranger,  that  the  record  title  was  by 
the  statute  made  perfect  in  Fitger.  It  was 
no  more  a  concern  of  his  than  it  would  have 
been  if  Thellaker  had  chosen  to  deed  the 
land  to  Fltger  before  the  redemption  period 
expired  or  after  it  expired.  An  after-enacted 
statute,  curing  defects  in  the  foreclosure,  or 
limiting  the  time  for  bringing  an  action  to 
avoid  tlie  foreclosure  because  of  them,  was 
not  unconstitutional  as  to  Oswell,  who  was 
not  Interested  in  the  chain  of  title. 

If  It  be  shown  that  he  was  in  under  Thel- 
laker, either  by  contract  or  grant,  or  by 
other  legal  relation  giving  him  a  right  to  the 
land,  he  Is  in  position  to  urge  that  tl>e  plain- 
tiff could  not  take  advantage  of  the  limita- 
tion statute.  If  he  was  connected  with  Thell- 
aker's  interest,  so  that  he  was  claiming  a 
valid  interest  through  Th^laker,  and  waa 
in  possesslcHi,  he  was  tn  position  to  assert 
that  the  statute  did  not  operate  as  a  bar. 

The  character  of  the  possession  of  Oswell, 
on  April  13,  1901,  when,  if  ever,  the  limi- 
tation statute  commenced  running,  does  not 
appear.  The  effect  of  the  limitation  statute 
was  not  suggested  to  tlie  trial  court;  but  It 
is  involved  in  this  appeal. 

The  law  of  the  case  Is  settled  for  a  new 
trial.  If  there  was  the  possession  which 
would  require  notice  of  foreclosure  if  the 
one  in  possession  was  the  owner,  notice  was 
required,  though  the  one  in  i>ossesslou  was 
there  without  authority  or  license.  If  no- 
tice should  have  been  giv«),  the  limitation 
statute,  which  commenced  running  on  April 
13,  1901,  cured  the  defect  in  not  giving  it 
unless  Oswell  was  in  possession  by  virtue  of 
a  valid  claim  under  the  Thellaker  chain  of 
title.  If  he  was  in  possession  under  such 
claim  the  statute  did  not  run,  and  there  was 
no  limitation  of  his  right  to  assert  the  de- 
fect in  the  foreclosure. 

Nothing  which  is  here  said  should  be  taken 
as  an  tndlcation  that  Oswell  may  not  have  a 
title  by  adverse  possession.  If  he  has,  it  is 
in  hostility  to  the  Thellaker  cbain  of  titles 
and  not  through  it. 

Order  reversed. 
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ALWARD  ▼.  BOARD  OF  SUP'BS  OF  OAK- 
LAND COUNTY  et  al.    (No.  345.) 
(Supreme  Oonrt  of  Michigan.    Sept  15,  1916.) 

1.  Intoxicatoto  Liquobs  ®=^36— LocAt  Op- 
tion—Void Declaration  of  Pbohibition 
BY  County  SuFKBTiaoBa  —  Quashino  by 
Oertiorabi. 

Where  there  Is  no  affirmattve  action  by  the 
electors  of  a  county  in  declaring  for  suspension 
of  the  general  liquor  law  therein,  a  declaration 
of  Biich  suspension  by  the  board  of  supervisors 
is  void,  and  certiorari  is  an  appropriate  remedy 
to  annul  such  declaration. 

[Rd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §(  43,  44 ;  Dec.  Dig.  <S=»36.] 

2.  Intoxicating  LiquoBa  «=386— Locax  Op- 
tion—EIlbction—Declabation  01'  Rbsdlt— 
Cebtiobabi. 

Where  a  county  board  of  supervisors, 
against  whom  certiorari  was  brought  to  quash 
its  dedaration  that  as  the  result  of  a  local  op- 
tion election  the  general  liquor  law  was  sus- 
pended in  the  county,  had  not  been  given  oppor- 
tunity to  make  return  to  the  writ,  the  court 
will  not  deliver  judgment  until  its  members  have 
been  given  such  opportunity. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |g  48,  44 ;  Dec.  Dig.  <8=>3e.] 

3.  Intoxicating  Liqttors  <ft=>3a— Local  Op- 
tion —  Cebtiobabi  —  Pbopbiety  or  Remedy 
to  Nullify  Election  Recount. 

Where  a  county  board  of  supervisors  did 
not  give  an  elector  claiming  it  a  proper  recount 
of  votes  in  a  local  option  election,  affirmatively 
acting  beyond  its  power  in  rejecting  ballots,  cer- 
tiorari to  quash  the  declaration  of  the  board  that 
the  general  liquor  law  was  suspended  was  not 
such  elector's  remedy. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  gi  43,  44;  Dec.  Dig.  «=>36.J 

Certiorari  by  Neal  Alward  against  the 
Board  of  Supervisors  of  Oakland  County 
and  others.    Writ  quashed. 

Argued  before  BROOKE,  O.  X,  and  Me- 
ALVAY,  KUHN,  STONE,  OSTRANDER, 
BIRT>,  and  STEERE,  JJ. 

James  H.  Lynch  and  Charles  S.  Matthews, 
both  of  Fontiac  (Fred  A.  Baker,  of  Detroit, 
of  counsel),  for  plaintiff.  Grant  Fellows, 
Atty.  Gen.,  and  L.  W.  Carr,  Asst.  Atty.  Gen., 
and  Frank  L.  Doty,  Pros.  Atty.,  Glenn  C. 
GlUespie,  Asst  Pros.  Atty,  and  A.  L.  Moore, 
all  of  Pontlac,  for  defendants, 

OSTRANDER,  J.  At  the  electt<«  held 
April  5,  1015,  in  Oakland  county,  there  was 
submitted  to  the  electors  the  proposition: 
"Shall  the  manufacture  of  liquor  and  the 
liquor  trailic  be  prohibited  within  the  coun- 
ty?" It  appears  from  the  transcript  of  the 
record  of  the  board  of  supervisors  of  Oak- 
land county,  about  the  accuracy  of  which  no 
question  is  made,  that  on  April  15,  1915, 
said  board  being  in  session,  a  committee  of 
the  board,  earlier  appointed,  reported  a  can- 
vass ot  the  votes  cast  at  the  election  which 
showed,  in  conformity  with  the  returns  of 
the  election  inspectors,  that  6,367  votes  had 
been  cast  in  favor  of,  and  6,334  votes  had 
been  cast  against,  the  proposition ;  the  total 
vote  being  12,701.    The  report  was  accepted 


and  adopted.  Thereafter,  apparentfy  on  the 
same  day,  the  plaintiff  In  certiorari  filed  a 
petition  with  the  board  asking  for  a  re- 
count of  all  votes.  A'  committee  of  the 
board  entered  upon  the  business  of  recount' 
ing  the  votes,  sending  for  the  various  ballot 
boxes.  This  occupied  the  time  until  the 
afternoon  of  April  17th,  Saturday,  when  the 
board  adjourned  until  Monday,  April  19th, 
at  9  a.  m.  During  the  forenoon  of  Monday 
the  committee  concluded  the  recount  On 
April  20th  the  board  Instructed  the  clerk  to 
subpoena  all  election  inspectors  and  election 
clerks  of  the  First  ward.  First  precinct  of 
the  Third  ward.  Second  precinct  of  the 
Fourth  ward,  and  the  Fifth  ward,  to  appear 
before  the  board;  "Avon  Inspectors  to  be 
subpoenaed  later."  During  the  afternoon  a 
number  of  witnesses  were  examined.  On 
April  21st  the  prosecuting  attorney  read  to 
the  board  an  opinion  of  the  Attorney  Gen- 
eral. At  the  afternoon  session  the  commit- 
tee reported,  with  a  tabulation  which  show- 
ed slight  changes  from  the  returns  in  the 
vote  In  14  precincts,  a  total  vote  of  12,662 — 
6,318  no,  and  6,344  yes,  a  majority  for  local 
option  of  26.  The  report  contains  the  fol- 
lowing: 

"In  reaching  the  above  concln.<!ion,  a  recount  of 
the  entire  vote  was  made  in  all  the  wards  and 
townships  of  Oakland  county,  and  it  was  found 
that  there  was  a  majority  against  local  option 
of  22.  Then,  on  advice  from  the  prosecuting 
attorney  and  the  Attorney  General,  the  follow- 
ing townships  and  wards  were  rejected  and  not 
considered,  because  ballot  boxes  from  said  town- 
sliips  and  wards  were  not  sealed  as  required  by 
law.  The  ofBcial  canvass  of  the  committee  ap- 
pointed by  the  board  of  supervisors  at  this  ses- 
sion was  accepted." 

There  follows  a  list  of  17  voting  precincts. 
The  report  was  accepted  and  adopted,  and 
the  board  then  entered  upon  its  record  the 
statutory  preamble  and  resolution  and  or- 
dered Its  publication.  ■  It  passed  a  resolution 
offering  a  reward  of  $1,000  for  information 
leading  to  the  arrest  and  conviction  of  any 
person  or  persons  unlawfully  tampering  with 
the  ballot  boxes  or  unlawfully  placing  bal- 
lots in  the  ballot  boxes  of  the  township  of 
Avon,  or  any  wards  of  the  city  of  Pontlac, 
after  the  close  of  the  election  held  April 
5,  1915. 

There  is  a  general  law,  according  to  which 
liquors  may  be  manufactured  and  sold,  in 
force  in  every  county  In  the  state,  unless, 
by  the  votes  of  the  electors  of  the  county, 
its  operation  is  locally  suspended  and  such 
manufacture  and  sale  is  prohibited  in  the 
county.  The  vote  being  in  the  affirmative, 
it  is  the  duty  of  the  board  of  supervisors  to 
declare  that  from  and  after  the  Ist  day  of 
May,  succeeding  the  election,  it  shall  be  un- 
lawful to  manufacture  or  sell  liquors  in  the 
county.  It  is  the  duty  of  the  board  of  su- 
pervisors to  canvass  the  votes  and  declare 
the  result  of  the  election.  In  Paul  v.  Benzie 
Circuit  Judge,  169  Mich.  452,  135  N.  W.  283, 
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It  was  held  tbat  the  vote  was  the  vital 
thing;  the  ministerial  duty  of  the  board  to 
pass  or  not  to  pass  the  statutory  preamble 
and  resolution  and  publish  the  same  depend- 
ing upon  the  vote.  Prior  to  the  year  1013 
no  recount  of  such  votes  was  provided  for. 
The  conclusion  of  the  board,  fraud  or  appar- 
ent mistake  being  excluded,  was  final. 
Thomas  v.  Abbott,  105  Mich.  687,  63  N.  W. 
984;  Haehnle  Brewing  Co.  v.  Supervisors,  156 
Mich.  403,  121  N.  W.  200. 

In  the  general  election  law  there  is  a  pro- 
vision for  a  recount  of  votes  (1  Comp.  Laws, 
S  3725),  and  various  provisions  of  the  law 
are  calculated,  if  they  are  obeyed,  to  pre- 
serve ballots  cast  at  an  election,  so  that 
they  may  be  re-examined  and  counted.  Con- 
sidering them,  it  was  held  that  a  recount 
could  be  had  only  in  cases  where  the  re- 
counting board  could  find,  from  an  inspec- 
tion of  the  ballot  box,  that  the  statutory 
requirements  for  the  preservation  of  the  bal- 
lots, as  cast,  had  been  observed.  May  v. 
Board  of  Canvassers,  04  Mich.  605,  511,  54 
N.  W.  8T7;  Keith  v.  Wendt,  144  Mich.  40, 
107  N.  W.  443;  Ward  v.  Culver,  144  Mich. 
57,  107  N.  W.  444.  The  primary  election 
law.  Act  No.  4,  Extra  Session  of  1007,  and 
Act  No.  281,  Public  Acts  1009,  provide  for  a 
recount  of  votes.  Bltze  v.  Board  of  Can- 
vassers, 172  Mich.  423,  187  N.  W.  064.  See, 
also,  Bradley  v.  Board  of  State  Canvassers, 
154  Mich.  274,  117  N.  W.  640.  In  Keith  v. 
Wendt,  it  was  said: 

"We  held,  in  May  v.  Board  of  Canvassers  of 
Wayne  Co.,  04  Mich.  511  [54  N.  W.  377],  that, 
where  it  was  claimed  that  the  ballot  box  had 
been  tampered  with,  it  was  the  duty  of  the  board 
to  cause  the  box  to  be  brought  before  it  and 
make  an  investigation.  It  was  also  said  that 
such  investigation  would  be  confined  to  an  in- 
spection of  the  box  itself.  It  was  not  determined 
in  terms  that  the  board  must,  as  a  prerequisite 
to  a  recount,  find  that  the  box  had  been  sealed 
as  the  statute  requires;  but  we  think  such  a 
view  was  foreshadowed.  Further  consideration 
has  strengthened  our  belief  that  there  can  be 
no  certainty  in  proceedings  under  this  statute, 
if  boards  are  permitted  to  set  up  standards  of 
their  own  in  regard  to  the  steps  necessary  for 
the  preservation  of  the  ballots  cast.  The  test 
must  be  this:  Have  the  ballots  been  preserved 
as  the  law  directs?" 

In  Bitze  V.  Board  of  Canvassers,  it  was 
said: 

"The  board  of  canvassers  took  the  testimony 
of  the  primary  election  inspectors,  with  refer- 
ence to  the  condition  of  the  box._  They  likewise 
compared  the  poll  list  used  in  said  precinct  with 
the  enrollment  book.  They  had  no  authority  to 
do  either." 

In  Bradley  v.  Board  of  State  Canvassers, 
we  said: 

"What  is  provided  for  is  a  recount— another 
connt— of  the  ballots." 

The  law  of  the  state  being  as  here  in- 
dicated, the  Legislature  In  1913  made  certain 
changes  in  the  statutes.  By  Act  No.  352, 
Public  Acts  of  1013,  the  law  which  provides 
for  the  election  of  boards  of  county  can- 
vassers and  defines  their  duties  was  amend- 
ed, so  as  to  provide  that  any  candidate  voted 


for  at  an  election,  or  any  qualified  elector 
voting  at  the  last  preceding  election,  where 
a  constitutional  amendment  or  any  other 
proposition  had  been  voted  on,  may  secure  a 
recount  of  votes,  and  for  this  purpose  the 
board  is  given  power  to  cause  ballot  boxes 
to  be  brought  before  It  and  make  a  recount. 
No  power  Is  conferred  to  subixsna  witnesses 
or  to  do  more  than  reconnt  the  votes.  But 
the  returns  made  by  the  board  upon  reconnt 
are  deemed  to  be  correct,  anything  in  the 
previous  returns  from  said  township,  ward, 
or  district  to  the  contrary  notwithstanding; 
and  for  error  apparmt  upon  the  face  of  the 
returns,  they  may  be  "examined  and  correct- 
ed upon  certiorari  to  the  circuit  court  of  the 
county."  Act  No.  320,  PubUc  Acts  of  1913, 
is  entitled: 

"An  act  to  provide  for  a  recount  of  votes  cast 
at  an  election  for  candidates  for  office,  or  pro- 
posed amendments  to  the  Constitntion  or  any 
other  question  or  proposition  which  are  can- 
vassed by  the  board  of  state  canvassers." 

This  act  empowers  the  board  of  state  can- 
vassers to  recount  votes  and  to  require  "any, 
inspector  of  election,  county  offloer,  or  other 
person,  to  appear  for  any  such  purpose  as 
may  be  desired,"  to  demand  and  cause  the 
ballot  boxes  "and  returns  In  connection  with 
any  such  election  to  be  brought  before  it" 
"The  returns  made  by  the  said  board  of  state 
canvassers  of  any  recount  shall  be  deemed 
to  be  correct,  anything  in  the  return  of  any 
board  of  election  Inspectors,  or  any  county 
or  district  canvassing  board  to  the  contrary 
notwithstanding.' ' 

Act  No.  327,  PubUc  Acte  of  1913,  is  enti- 
tled: "An  act  to  provide  for  a  recount  of 
votes  canvassed  by  boards  of  supervisors." 
It  contains  three  sections.  In  the  first  it  is 
provided  that  whenever  a  proposition  Is  sub- 
mitted to  the  electors,  and  the  votes  cast  are 
canvassed  by  the  board  of  supervisors  of  the 
county,  any  person  voting  in  the  county  nt 
the  election,  who  considers  himself  aggrieved 
"on  account  of  any  fraud  or  mistake  in  the 
canvass  of  the  votes  by  inspectors  of  election 
or  the  returns  made  by  said  Inspectors,"  may 
ask  for,  and,  upon  complying  with  certain 
conditions,  may  have,  a  correction  of  the 
mistakes  or  frauds  complained  of.  The  peti- 
tion must  be  in  writing,  and  set  forth  as  near 
as  may  be  the  nature  of  the  mistakes  or 
frauds.  By  section  2  it  is  made  the  duty  of 
the  supervisors  to  appoint  a  committee  from 
Its  members — 

"to  investigate  the  facts  set  forth  in  said  peti- 
tion. For  such  purpose  the  said  board  shaQ 
have  power  to  cause  the  ballot  boxes  used  in 
such  election  districts  to  be  brought  before  said 
committee.  Said  committee  shall  thereupon  ia 
some  public  place  where  the  persons  interested, 
and  their  counsel,  if  they  so  desire,  may  be 
present;  proceed  forthwith  to  open  the  ballot 
boxes  from  such  districts,  townships  or  wards 
and  to  make  a  recount  thereof  as  to  said  proposi- 
tion, and  for  the  purpose  of  recounting  the  votea 
upon  said  question,  said  board  shall  have  the 
right  to  8ubp<Ena  witnesses,  administer  oaths, 
and  take  all  necessary  proceedings  to  insare  i 
correct  count  of  the  votes  cast  upon  the  propo- 
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Bition,  and  make  correct  and  full  return  in  writins 
under  their  hands  to  said  board,  showing  the  full 
number  of  votes  given,  the  number  of  votes  in 
tavor  of  said  proposition,  and  the  number  of 
votes  against  said  proposition.  As  soon  as  the 
recount  is  completed,  said  board  sliall  at  once 
return  the  ballots  to  their  respecdve  boxes,  care- 
fully fasten  and  seal  the  same,  and  deliver  them 
to  the  officer  having  the  care  and  custody  there- 
of. The  returns  made  by  the  said  board  of  su- 
pervisors upon  recount  shall  be  deemed  to  be 
correct,  anything  in  the  previous  return  from 
such  township,  ward  or  district  to  the  contrary 
notwithstanding." 

By  section  3  It  Is  provided  that  any  person 
may — 

*Yor  error  apparent  upon  the  face  of  the  returns 
have  the  same  examined  and  corrected  upon  cer- 
tiorari to  the  circuit  court  of  said  county  ac- 
cording to  th&  rules  and  practices  applicable  to 
snch  rights.  *  •  •  For  fraudulent  or  illegal 
TOting  or  tampering  with  the  ballot  boxes  before 
a  recount  by  the  board  of  supervisors,  all  legal 
remedies  now  existing  shall  remain  in  full  force." 

Referring  again  to  the  record,  we  find  that 
the  prosecuting  attorney  of  Oakland  county, 
while  the  recounting  of  votes  was  going  on, 
addressed  to  tbe  Attorney  General  a  letter, 
advising  him: 

"(1)  That  the  ballot  box  from  Avon  township 
had  been  tampered  with,  the  seals  were  broken, 
and  it  was  evident  that  some  instrument  had 
been  used  to  pry  oCF  a  hinge,  and  the  lock  was 
bent  out  of  shape.  The  testimony  of  a  township 
clerk  tended  to  show  the  contents  of  the  box 
were  apparently  the  same  as  when  the  box  was 
sealed.  A  recount  of  the  votes  in  the  box  show- 
ed quite  a  material  difference  from  the  report 
filed  by  the  election  inspeetora  The  question  is 
as  to  whether  or  not  the  board  should  accept  the 
result  of  the  recount  of  the  ballots  found  in  the 
box  or  accept  the  original  report  of  the  election 
inspector. 

"(2)  The  ballot  box  from  Bloomfield  township 
was  not  sealed  as  required  by  law.  The  end  of 
the  straps  over  the  back  of  the  hinges  had  not 
been  sealed,  neither  was  the  lock  sealed. 

"(8)  The  seals  of  the  ballot  box  from  the  town- 
shop  of  IloUy  were  broken.  The  township  clerk 
testified  before  the  committee  that  the  seals  were 
broken  In  bringing  the  box  to  Pontiac.  In  ad- 
dition to  this,  however,  there  was  never  any 
seal  upon  the  lock  of  the  box. 

"(4)  The  seals  upon  the  ballot  box  from  the 
township  of  Independence  were  broken.  The  su- 
pervisor testified  before  the  committee  that  this 
was  caused  by  bringing  the  ballot  box  to  Ponti- 
ac, and  that  Oxe  seals  were  unbroken  at  the  time 
the  box  was  placed  in  an  automobile  to  bring  to 
Pontiaa 

"(&)  The  seals  on  the  ballot  box  from  the 
township  of  Oakland  were  loosened.  The  town- 
ship clerk  testified  that  the  seals  would  not 
8ti&  to  the  box.  In  addition  to  this,  there  was 
never  any  seal  over  the  lock. 

"(6)  The  ballot  box  from  the  township  of 
Pontiac  was  sealed  by  having  a  strap  fastened  to 
a  handle  which  had  to  be  turned  in  order  to 
open  up  the  slot  in  the  box.  There  was  no  seal 
on  the  lock. 

"(7)  The  seal  on  the  ballot  box  from  the  tovm- 
ship  of  Troy  was  loosened.  This  seal  consisted 
of  a  piece  of  brown  paper  pasted  over  the  open- 
ing. The  clerk  testined  that  the  seals  were  loos- 
ened in  bringing  the  box  to  Pontiac.  In  addition 
to  this,  no  seal  waa  placed  over  the  lock. 

"(8)  The  seal  on  the  ballot  box  from  the  town- 
ship of  Waterford  was  broken.  The  clerk  testified 
that  he  thought  the  seal  must  have  been  broken 
after  the  box  was  turned  over  to  the  board  of 
supervisors.  At  no  time  was  there  any  seal 
placed  over  the  lock. 

"(9)  There  was  no  lock  on  the  ballot  box  from 


Orion,  the  lid  of  the  box  being  nailed  down.  It 
was  sealed  on  top  and  canvas  was  nailed  over. 

"(10)  In  the  city  of  Pontiac  no  seal  was  placed 
over  the  locks  of  any  of  the  ballot  boxes  from  the 
fire  wards.  Each  ballot  box  had  a  slot  in  the 
top,  over  which  a  tin  lid  could  he  swung.  On 
all  of  the  boxes  this  lid  was  loose.  The  clerk  tes- 
tified that  some  of  tiie  lids  were  loose  when  the 
boxes  were  turned  over  to  him,  but  that  the  re- 
mainder of  them  were  broken  loose  in  bringing 
the  boxes  before  the  committee. 

"I  am  inclosing  herewith  copy  of  the  testimo- 
ny taken  before  the  board  as  to  the  condition  of 
the  ballot  boxes,  and  I  would  like  the  opinion 
of  your  department  as  to  whether  or  not  the 
board  of  supervisors  should  accept  the  report 
ot  the  elecnon  inspectors  in  these  cases,  or 
whether  or  not  they  should  he  governed  by  a  re- 
count of  the  ballots  found  in  eadi  ballot  box." 

To  this  the  Attorney  General  replied,  in 
substance  and  effect,  that  the  duties  of  the 
board  of  supervisors  In  the  premises  were 
ministerial  and  that  It  seemed  they  could 
not  properly  "consider  ballot  boxes  that  have 
not  been  preeerred  and  safeguarded  in  ac- 
cordance witb  the  spedflc  requirements  in- 
dicated by  the  statute." 

The  writ  of  certiorari  lasned  out  of  this 
court  is  directed  to: 

"The  board  of  supervisors  of  the  county  of 
Oakland,  Floyd  B.  Babcock,  count?  clerk  of  the 
county  of  Oakland  ;  E'rank  Lk  Doty,  prosecuting 
attorney  of  the  county  of  Oakland;  Grant  Fel- 
lows, Attorney  General  of  the  state  of  Michi- 
gan ;  and  the  members  of  the  board  of  supervis- 
ors of  the  county  of  Oakland." 

The  return  of  the  county  clerk  Is: 

"The  execution  of  the  within  writ  appears  by 
the  transcript  of  record  hereto  annexed. 

There  Is  no  return  of  the  board  of  super- 
visors, and  none  of  any  member  of  the  board. 
It  does  not  appear  that  the  writ  was  served 
upon  tlie  board,  or  upon  any  of  Its  members. 

For  plaintiff  In  certiorari,  it  Is  contended: 
First  Tbat  the  board  of  supervisors  may 
be  authorized  to  make  conclusive  and  final 
determination  of  Questions  of  fact;  but 
questions  of  law  arising  upon  the  face  of  the 
record  of  their  proceedings  may  be  examined 
by  the  courts,  and  the  action  of  the  board 
annulled  or  affirmed  as  the  law  may  require. 
Second.  That  Act  No.  327,  Public  Acts  of 
1913,  Is  remedial  legislation,  which  should  be 
construed  so  as  to  effectuate  the  purpose 
of  the  Legislature  and  advance  the  remedy. 
Third.  That,  so  construed,  the  act  mieans 
that  the  board  of  supervisors  has  power  to 
make  a  full  investigation  and  inquiry,  not 
as  to  the  qualifications  of  those  who  voted, 
but  as  to  the  votes  actually  cast,  as  shown  by 
the  ballots';  that  it  makes  no  difference 
whether  the  ballot  boxes  were  sealed  in  com- 
pliance with  law;  the  appearance  and  con- 
dition of  the  ballot  boxes  being  circumstances 
to  be  considered  in  determining  whether  they 
do  or  do  not  contain  the  ballots  actually  cast 
at  the  election.  Fourth.  That  it  affirma- 
tively appears  that,  exercising  the  powers 
which  they  had  under  the  act,  the  board 
found,  upon  evidence  tending  to  support 
their  finding,  that  the  nay  vote  had  a  ma- 
jority of  22,  and  this  flndinLg  was  not  made 
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the  ground  of  ac(l<m  by  tbe  board  only  be- 
cause of  the  erroneous  and  mistaken  opinion 
of  tbe  Attorney  General.  There  has  been  a 
misconstruction  of  the  act,  an  error  of  law, 
which  should  be  corrected  by  quashing  and 
holding  for  naught  the  preamble  and  reso- 
lution prohibiting  the  sale  of  liquors  In  Oak- 
land county  on  and  after  May  1,  1915. 

In  the  brief  for  defendants  In  certiorari 
it  Is  said  there  are  two  questions  of  law  to 
be  determined:  First,  whetlier  this  court 
has  jurisdiction  to  grant  the  relief  prayed 
for;  second,  whether  the  board  of  super- 
visors was  Justiflad  In  rejecting  the  recount 
from  17  precincts  and  accepting  the  returns 
of  the  Inspectors  of  election  for  those  pre- 
cincts. As  to  the  first  question  raised  by 
defendants,  the  argument,  as  It  is  under- 
stood, comes  to  this:  That  the  statute  pro- 
visions for  recounting  and  for  Interference 
by  the  circuit  court  by  certiorari  together 
furnish  the  means — the  method — for  the  as- 
certainment of  tbe  ultimate  fact  which,  when 
found  according  to  the  method — using  the 
means — prescribed.  Is  conclusively  found; 
the  statute  negatives  tbie  Idea  of  Judicial 
review  except  as  expressly  permitted.  UiKm 
the  second  point,  the  contention  is  that  tbe 
powers  of  the  lK>ard  of  supervisors  under 
this  statute  are  not  other  or  different  from 
those  exercised  by  other  canvassing  boards 
in  making  a  recount  of  votes,  and  that  tbe 
decisions  of  the  court  which  have  been  re- 
ferred to  respecting  these  powers .  are  con- 
trolling. 

[1]  Since  suspension  of  the  operation  of 
the  general  liquor  law  In  a  county  can  be 
brought  about  only  by  affirmative  action  of 
the  electors,  a  declaration  of  such  suspen- 
sion by  the  board  of  supervisors,  without 
such  affirmative  action  of  the  electors,  yould 
be  void.  If  It  appeared  by  the  record  of 
their  proceedings  that  they  had  found  the 
necessary  affirmative  action  wanting,  and 
had  nevertheless  declared  the  law  suspended, 
the  declaration  ought  to  be  annulled.  For 
that  purpose  certiorari  would  be  an  appro- 
priate remedy.  That  In  the  case  supposed 
this  court  would  have  power  to  Issue  the 
writ  cannot  be  doubted. 

[2]  The  court,  however,  would  not  annul  or 
set  aside  the  conclusion  of  any  public  body. 
If  It  appeared  that  Its  process  was  not  di- 
rected to,  and  had  not  been  served  upon,  that 
body.  If  we  were  of  opinion  that  upon  the 
record  presented  the  action  complained  about 
In  this  proceeding — action  of  the  board  of 
supervisors — ought  to  be  quashed,  the  court 
would  decline  to  deliver  Judgment  until  the 
supervisors  had  been  given  opportunity  to 
make  return  to  the  writ. 


[3]  The  prranise  of  th»  argument  and  con- 
clusion of  plaintiff's  counsel,  lacking  which 
neither  argument  nor  conclusion  can  in  any 
case  be  supported.  Is  that  the  defendant 
board  found  that  the  majority  of  votes  cast 
at  the  election  were  nay  votes.  It  Is  the 
theory  of  the  plaintiff,  and  the  only  theory 
supporting  the  remedy  he  has  chosen,  that 
the  board  acted  within  Its  powers  and  ar- 
rived at  and  declared  the  conclusion  Just 
stated.  This  theory  is  not  sustained  by  the 
record. 

Assuming  that  they  had  the  right  to  deter- 
mine whether  the  ballots  found  in  the  boxes 
which  were  produced  were  the  l>aliots  cast 
on  election  day,  they  did  not  so  determine. 
On  the  contrary.  If  we  accept  the  clear  mean- 
ing of  the  committee  report,  the  committee 
recounted  all  of  the  ballots  produced.  There 
Is  notUng  In  the  record  to  support  the  con- 
clusion that,  exerddng  the  powers  which 
platnttff  says  ttiey  possessed,  they  determined 
whether  any  of  the  ballots  were  spurious,  or 
determined  that  all  of  them  were  genuine. 
After  concluding  the  count,  they  sent  for 
witnesses  and  examined  them.  No  counting 
was  done  thereafter.  It  is  the  necessary 
Inference  that,  Instead  of  determining  what 
votes  should  be  rejected,  as  they  seem  to 
have  set  out  to  do,  they  dismissed  the  sub- 
ject by  accepting  the  Inspectors'  returns  from 
17  predncta  upon  advice  of  the  Attorney  Gen- 
eral. It  is  to  be  Inferred  that  If  they  had 
not  followed  bis  advice,  and  had  proceeded 
according  to  original  intention,  they  would 
have  determined  for  themselves  and  declared 
In  what  precincts  the  votes  ought  to  l)e  re- 
counted. What  their  conclusion  would  have 
been  cannot  be  known.  Plaintiff  la  not  com- 
plaining that  he  did  not  secure  a  proi)er  re- 
count; that  the  board  ought  to  have  done 
something  which  it  did  not  do.  If  he  were  so 
complaining,  and  dereliction  of  duty  was 
made  out,  he  could  have  no  remedy  in  this 
proceeding. 

It  Is  plain,  therefore,  that  the  writ  must 
be  quashed  whether  we  do  or  do  not  agree 
with  plaintiff  about  the  meaning  of  the  law. 
Both  the  original  and  the  subsequent  can- 
vass of  votes,  as  made,  support  the  preamble 
and  resolution  which  plaintiff  se^s  to  set 
aside.  In  the  circumstances  disclosed.  In 
view  of  the  fact  that  In  any  event  the  Judg- 
ment In  this  proceeding  must  be  the  same, 
we  express  no  opinion  concerning  the  powers 
of  the  board  of  supervisors  under  the  act  of 
1913. 

Writ  quashed.    No  costs. 

The  late  Justice  McALVAT  heard  the 
argument,  but  took  no  part  In  the  dedsion. 
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CAKMICHABL   y.    BKTTENDOBF    AXLE 
CO.     CNo.   20700.) 

(Supreme  Court  of  Iowa.     Sept  21,  1916.) 

1.  Nbw  Tboal  <S=>1— Function  of  Coobt. 

The  trial  court  bos  no  right,  arbitrarily  or 
through  caprice,  to  set  aside  the  verdict,  or  to 
determine  a  fact  in  issue  adversely  to  the  jury's 
finding,  where  there  is  evidence  to  support  such 
finding,  and  determine  the  fact  for  itself,  and 
pronounce  judgment  accordingly. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §{  1-3;  Dec.  Dig.  <S=>1.] 

2.  New  Tbiai.  «=3l62— REQtmiKiaiNT  of  Rjs- 

MJTTmJB. 

Where  the  trial  court,  upon  submission  of 
defendant's  motion  for  new  trial,  found  that 
the  verdict  of  |11,000  for  injuries  resulting 
in  death  was  excessive,  but  not  to  the  extent 
of  showing  passion  or  prejudice  on  tbejMUt  of 
the  jury,  ana  ordered  that,  if  the  plaintiff  should 
file  a  remittitar  of  $0,000,  the  motion  for  new 
trial  should  be  overruled,  but,  if  not,  sustained, 
which  was  done,  upon  plaintiffs  failure  to 
remit,  such  action  of  the  court  was  proper. 

[Kd.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  i§  324-329;    Dec.  Dig.  «=lffi.] 

Appeal  from  District  Court,  Scott  Coun- 
ty; A.  J.  House,  Judge. 

Appeal  from  the  order  c^  the  court  grant- 
ing defendant  4  new  trial.    Afflhiied. 

Ely  &  Bush,  of  Davenport,  for  appellant 
Cool:  ft  Balluff,  of  Davenport,  for  appellee. 

GATNOR,  J.  This  action  is  brought  by 
tlie  plalntifT,  as  administrator  of  the  estate 
of  one  Herbert  I.  Henry,  to  recover  damages 
for  injuries  resulting  in  death.  There  was  a 
trial  to  a  Jury,  and  a  verdict  for  the  plain- 
tiff for  111,000.  Defendant  filed  a  motion 
for  a  new  trial,  based  on  several  distinct 
grounds,  among  which  it  alleged  that  the 
verdict  was  excessive.  Upon  the  submission 
of  the  motion,  tbe  court  made  the  fojlowing 
finding  and  ordered: 

"After  an  examination  of  the  authorities, 
•  ♦  •  we  are  of  the  opinion  that  the  amount 
of  the  verdict  herein  is  excessive,  but  not  to 
the  extent  of  showing  passion  or  prejudice  on 
the  part  of  the  jury. 

"It  is  therefore  ordered  by  the  court  that 
if  the  plaintiff  ahiall  elect  to  file  in  this  court 
a  remittitur  of  all  of  such  verdict  in  excess  of 
?5,000  within  30  days  from  the  filing  of  this 
order,  •  »  •  the  motion  for  a  new  trial 
shall  stand  overruled,  and  thereupon  judgment 
shall  be  entered  in  favor  of  tlie  plaintiff  for  the 
amount  of  $5,000.  But  in  case  such  remittitur 
is  not  so  filed  by  the  plaintiff,  then  an  order 
shall  be  entered  sustaining  such  motion,  and 
granting  a  new  trial  herein." 

The  platntllt  did  not  file  a  remittitur  as 
required  by  the  order  of  the  court  witiiin  30 
days.  Therefore,  under  the  order  of  the 
court,  the  motion  for  a  new  trial  stood  sus- 
tained. The  plalntur  api)eals  to  this  court 
and  complains: 

(1)  The  court  erred  in  requiring  plaintiff  to 
file  remittitur  of  all  the  verdict  in  excess  of 
?5,000  as  a  condition  overruling  the  motion  for 
a  new  trial. 

(2)  The  court  erred  in  making  an  order  grant- 


ing a  new  trial  in  case  sndi  remittitur  was  not 
filed  by  the  plaintiff  within  30  dayn. 

(3)  The  court  erred  in  holding  that  dece- 
dent's estate  was  not  damaged  to  exceed  $S,000, 
and  in  limiting  recovery  to  that  amount,  after 
expressly  finding  that  the  verdict  of  the  jury 
was  not  sufficiently  excessive  to  indicate  pas- 
sion or  prejudice. 

The  argument  of  the  appellant  ia  that  in 
no  case  has  the  court  a  right  to  set  aside  a 
verdict  because,  in  the  Judgment  of  the 
court,  the  amount  allowed  is  excessive;  that 
the  amount  is  a  fact,  and  is  determined  only 
by  the  Jury;  that  the  Jury  are  the  triers  of 
the  fact,  and  that  its  finding  upon  an  issua- 
ble fact,  where  the  finding  of  the  fact  is  sup- 
ported In  the  evidence,  is  conclusive  upon 
the  court 

[1]  It  is  suggested  that  in  no  case  has  the 
court  a  right  for  itself  to  weigh  the  evidence, 
sit  in  Judgment  upon  the  credibility  of  the 
witnesses,  and  find  an  issuable  fact  to  be 
other  or  different  than  that  found  in  the 
pronouncement  of  the  Jury.  The  fullness  of 
this  contention  cannot  be  accepted  as  the 
law  of  this  state,  in  view  of  our  statute.  It 
is  true  the  court  has  no  right,  arbitrarily  or 
through  caprice,  to  set  aside  the  verdict  of 
the  Jury.  Nor  has  the  court  a  right  to  deter- 
mine a  fact  in  issue  adverse  to  the  finding 
of  the  Jury,  where  there  is  evidence  to  sup- 
port the  finding  of  the  Jury,  and  arbitrarily 
determine  the  fact  for  itself,  and  pronounce 
its  Judgment  accordlnglyi  To  hold  that  this 
power  lies  In  the  court  would  be  to  emascu- 
late the  verdict  of  Juries,  and  leave  it  in 
the  poiwer  of  the  court  to  pronounce  such 
judgment,  notwithstanding  the  verdict,  as  it 
saw  fit 

[2]  The  court.  In  this  case^  did  not  pro- 
nounce Judgment  on  the  verdict,  nor  did  It 
fix  any  amount  arbitrarily,  and  pronounce 
Judgment  for  that  amount.  The  court  clear- 
ly was  of  the  opinion  that  the  Judgment  was 
excessive,  though  not  the  result  of  passion  or 
prejudice.  It  tendered  to  the  plalntiS  the 
option  to  accept  or  reject  an  amount  which, 
in  the  Judgment  of  the  court,  appeared  rea- 
sonable and  Just  under  the  evidence.  To 
hold  that  the  court  may  not  do  this  would 
be  to  revolutionize  the  practice  of  this  state 
and  in  this  court  Courts  have  supervisory 
power  over  the  verdicts  of  the  Jury,  and 
where  the  verdict  returned  appears  to  the 
trial  court  as  excessive,  the  court  may  fix 
an  amount  which,  in  its  Judgment,  would  be 
fair  and  right  between  the  parties,  and  al- 
low the  plaintiir  to  accept  that  amount  and 
Judgment  therefor,  of  reject  it,  as  he  saw  fit, 
and,  if  he  failed  to  accept,  a  new  trial  may 
be  ordered,  as  was  done  in  this  case. 

The  practice  which  has  prevailed,  not  only 
in  this  state,  but  in  others,  of  giving  to  the 
plaintiff  an  option  to  remit  the  excess,  in 
cases  where,  in  the  Judgment  of  the  trial 
court,  the  verdict  returned  is  excesrive, 
tends  to  promote  Justice,  and  lessens  the  ex- 
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pense  to  litigants  and  the  public.  The  court, 
In  these  cases,  does  not  arbitrarily  fix  an 
amount  which  the  plaintiff  must  accept,  but 
gives  to  the  plaintiff  an  option  of  accepting 
that  amount,  and,  if  he  elects  to  do  so,  the 
controversy  is  ended.  If  be  fails  to  do  so, 
his  right  to  have  the  amount  ascertained 
and  fixed  by  another  Jury  Is  still  open  to 
him.  As  supporting  the  action  of  the  court 
below,  and  as  Indicating  a  similar  practice 
in  other  Jurisdictions,  see  Collins  v.  Railway 
Co.,  12  Barb.  (N.  Y.)  492;  Clapp  v.  Railway 
Co.,  19  Barb.  (N.  Y.)  461 ;  Mclntyre  y.  Rail- 
way Co.,  47  Barb.  (JS.  T.)  515;  Woodruff  v. 
Richardson,  20  Conn.  238;  Whitehead  v. 
Kennedy,  60  N.  Y.  482;  Doyle  v.  Dixon,  97 
Mass.  208,  93  Am.  Dec  80;  Jewell  v.  Gage, 
42  Me.  247;  Belknap  v.  Railway  Co.,  49  N. 
H.  358;  Pendleton  Ry.  Co.  t.  Rahmann,  22 
Ohio  St  446;  I.  C.  R,  R.  Co.  v.  Ebert,  74 
111.  399;  Klnsey  v.  Wallace,  .36  Cal.  462; 
Blunt  V.  Little,  3  Mason,  102,  Fed.  Cas.  No. 
1,578. 

The  last  case  was  an  action  for  damages 
for  malicious  arrest  There  was  a  motion 
for  a  new  trial  on  the  ground  that  the 
amount  allowed  was  excessive.  This  case 
was  decided  in  1822.  Justice  Story,  presid- 
ing, said  in  substance: 

"As  to  the  question  of  excessive  damages,  I 
agree  that  the  court  may  grant  a  new  trial  for 
excessive  dnmages.  •  *  •  It  is  indeed  an  ex- 
ercise of  discretion  fall  of  d^cacy  and  dlfEl- 
culty." 

And  he  con<duded  by  saying,  in  substance, 
that  where  It  clearly  appeared  to  the  trial 
court  that  the  Jury  had  committed  an  er- 
ror in  giving  excessive  damages,  it  was  the 
duty  of  the  court  to  Interfere.  He  proceed- 
ed to  say  in  conclusion: 

"In  the  present  case  there  were  many  aggra- 
vated circumstances,  and  certainly  the  defend- 
ant bad  no  cause  of  action.  It  appeared  to 
me  at  the  trial  a  strong  cose  for  damages;  at 
the  same  time,  I  should  have  been  better  satis- 
fied if  the  damages  had  been  more  moderate.  I 
have  the  greatest  hesitation  in  interfering  with 
the  verdict,  and  in  so  doing  I  believe  that  I 
go  to  the  very  limits  of  the  law.  After  full 
reflection,  I  am  of  opinion  that  it  is  reason- 
able that  the  cause  should  be  submitted  to  an- 
other jury,  unless  the  plaintiff  is  willing  to  re- 
mit $500  of  his  damages.  If  be  does,  the  court 
ought  not  to  interfere  farther." 

We  submit  the  following  cases  from  our 
own  court,  recognizing  the  practice  of  which 
complaint  is  made  In  this  case:  Collins  v. 
City  of  Council  Bluffs,  35  Iowa,  432;  Lom- 
bard T.  C,  R.  I.  &  Pac.  Ry.,  47  Iowa,  494, 
particular  nuktter  found  on  498;  Doran  v. 
a  R.  &  M.  Ry.,  117  Iowa,  442,  90  N.  W.  815; 
Sdimidt  V.  Melian,  140  N.  W.  242.  - 

We  find  no  reversible  error  in  the  case, 
and  the  cause  is  affirmed. 

Affirmed. 

DEEMER,  C.  J.,  and  LAI>D  and  SALIN- 
GER, JJ.,  concur. 


STATE  ▼.  OARS.     (Na  8042a) 
(Supreme  Court  of  Iowa.    Sept  23,  1915.) 

Appeal  from  District  Court  Woodbury 
County. 

Defendant  was  convicted  of  the  crime  of  as- 
sault with  intent  to  inflict  a  great  bodily  in- 
jury, and  he  appealed  to  this  court.    Affirmed. 

D.  H.  Sullivan,  of  Sioux  City,  for  appellant 
Geo.  Cossonj,  Atty.  Gen.,  and  John  Fletcher, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  case  is  submitted  on 
a  transcript  of  tlie  record  without  argument. 
We  have  examined  this  record,  and  discover  no 
error. 

The  judgment  is  therefore  affirmed. 


CONGER  V.  LA  PLANT.    (No.  8839.) 

(Supreme  Court  of  South  Dakota.     Sept  22, 
1915.) 

Appbai.  and  Ebbob  9s>771— Bbiefs— Failube 
TO  File  in  Time — Excuse— Pbessubb  of 
Business  on  Attobnet. 

Judgment  below  was  afSrmed  for  appel- 
lant's default  in  the  service  of  his  brief,  and  he 
applied  for  rehearing,  on  affidavits  of  counsel 
setting  forth  the  reasons  for  the  default  stat- 
ing that  he  was  engaged  by  appellant  to  prepare 
and  present  a  motion  for  new  trial,  and  after- 
wards engaged  to  appeal  the  cause,  and  that  his 
failure  to  prepare  and  file  the  brief  was  due  to 
his  inability  because  of  "other  urgent  and  im- 
portant legal  business."  Held,  that  the  default 
will  not  be  set  aside  since  the  fact  that  an  at- 
torney has  work  to  do  in  the  inferior  courts  of 
the  state  cannot  be  received  as  an  excuse  for 
neglecting  work  before  the  Supreme  Court  ex- 
cept in  exceptional  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  310S;   Dec.  Dig.  «=»771.1 

Action  by  C.  M.  Conger  against  George  La 
Plant  On  petition  for  rehearing.  Petition 
denied. 

For  former  opinion,  see  153  N.  W.  934. 

G.  M.  Caster,  of  Lake  Andes,  and  F.  B. 
Morgan,  of  Wagner,  for  appellant  French 
&  Orris,  of  Yankton,  and  ScobUc  ft  Ftmcb, 

of  Tyndall,  for  rpspondent 

PER  CURIAM.  Aivellant  being  in  de- 
fault in  the  service  of  his  brief  upon  appeal, 
the  appeal  herein  was  deemed  to  be  aban- 
doned, and  the  judgment  of  the  trial  court 
was  affirmed  In  a  decision  reported  in  Con- 
ger V.  La  Plant  153  N.  W.  934.  Appellant 
now  applies  to  this  court  for  a  rehearing, 
and,  to  the  end  that  such  rehearing  may  be 
considered  upon  the  merits  of  sudi  appeal, 
he  asks  to  be  relieved  from  bis  default  in 
the  service  and  filing  of  a  brief  herein,  and 
to  be  allowed  30  days  within  whicb  to  pre- 
pare, serve,  and  file  such  brief. 

The  reasons  for  failure  to  serve  and  file 
the  brief  within  the  time  required  by  the 
rules  of  this  court  are  set  forth  in  the  affi- 
davits of  appellant's  counsel.  One  counsel 
states  that  he  was  engaged  by  appellant  to 
prepare  and  present  a  motion  for  new  trial, 
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and  afterwards  engaged  to  appeal  the  cause 
to  this  court ;  that  Ms  failure  to  prepare  and 
file  his  brief  herein  was  due  to  his  Inability, 
lecauge  "of  other  urgent  and  important  le- 
gal btiHnett,"  to  prepare  and  file  the  same 
within  the  time  required ;  that  since  the  de- 
nial of  the  motion  for  new  trial  he  has  been 
almost  constantly  "engaged  in  the  trial  of 
other  important  ca»e»"  preparing  and  pre- 
senting briefs  therein,  and  doing  other  work 
necessarily  connected  therewith;  that,  when 
not  otherwise  engaged,  he  was  engaged  In 
the  preparation  of  the  brief  in  this  case  to 
be  filed  in  this  court,  and,  up  almost  to  the 
expiration  of  the  time  allowed  by  the  court 
for  the  flUng  of  the  briefs  herein,  he  hoped 
and  expected  to  be  able  to  prepare  and  file 
his  brief  within  such  time;  that,  finding  him- 
self unable  to  file  such  brief  within  time,  he 
bad  intended  to  apply  to  the  other  side  for 
an  extension  of  time,  but  before  he  was  able 
so  to  do,  and  while  be  was  absent  attending 
to  the  taking  of  depositions  for  a  case  pend- 
ing In  circuit  court  Involvlag  a  large  amount, 
this  appeal  was  reached  for  consideration 
by  this  court,  and  the  Judgment  of  the  lower 
court  afllrmed;  that,  upon  his  return,  he 
learned  that  the  appeal  had  been  reached 
and  decision  rendered,  and  promptly  made 
this  application  for  rehearing.  It  will  be 
noted  that  counsel  has  failed  to  state  the  na- 
ture of  the  "important  legal  business,"  or  in 
what  courts  he  was  "engaged  In  the  trial  of 
other  Important  cases."  He  would  have  us 
infer  that  he  has  his  brief  almost  ready, 
because,  "up  until  almost  the  time  of  the  ex- 
piration of  the  time  allowed  by  the  court  for 
the  filing  of  briefs  on  appeal,  alfiant  hoped 
and  expected  that  he  would  be  able  to  pre- 
pare and  file  his  brief  herein  within  time" ; 
and  yet  he  now  swears  he  needs  30  days  to 
prepare  such  bi'lef,  or  the  full  time  allowed 
by  the  rules  of  this  court.  lie  In  no  manner 
explains  why,  after  he  saw  he  could  not  get 
his  brief  In  time,  he  was  unable  to  get  a 
stipulation  extending  time.  The  counsel  who 
was  associated  with  the  above  counsel  upon 
the  trial  of  this  case,  and  who  also  appears 
as  an  attorney  of  record  upon  this  appeal, 
states  that  he  had  "never  been  engaged  to 
prepare,  serve,  or  file  appellant's  •  •  • 
brief  herein,  and  has  never  assumed  the  re- 
sponsibility of  so  doing,"  and  that  he  was 
not  sufficiently  famllar  with  the  record  here- 
in to  have  prepared  such  brief. 

Counsel  for  respondent  resist  appellant's 
application,  and  set  forth  numerous  matters 
wherein  they  claim  the  showing  made  by 
appellant  is  InsuflScient.  They  cite  In  sup- 
port of  their  contentions  the  case  of  Merrill 
V.  Jdttnneapolis  &  St.  L.  Ry.  Co.,  25  S.  D.  627, 
127  N.  W.  846.  We  think  their  position  weU 
taken.  In  the  case  of  Merrill  v.  Railway 
Co.,  supra,  as  regards  a  showing  very  analo- 
gous to  that  presented  to  us  in  the  present 
case,  we  used  the  following  words,  which 
seem  to  us  peculiarly  applicable  to  the  facts 
now  before  us; 


"We  congratulate  counsel  for  aroellant  upon 

the  extent  of  their  practice;  ♦  •  •  but  we 
desire  to  take  this  opportunity  of  impressing  up- 
on the  bar  of  this  state  the  view  of  ttiis  court 
that  having  work  to  do  in  the  inferior  courts  of 
this  state  should  never  be  urged,  and  can  never 
be  received,  as  an  excuse  for  neglecting  work 
before  this  court.  Tliis  applies  with  special 
force  to  an  appellant  who,  dissatisfied  with  the 
judgment  of  the  trial  court— which  judgment, 
until  reversed,  is  presumed  to  be  correct — com- 
pels hia  opponent  to  meet  lum  again  before  the 
appellate  court.  Unless  appellant's  counsel  can 
diligently  prosecute  such  appeal,  they  should 
turn  the  labor  over  to  those  who  can  and  will. 
It  will  be  noticed  that,  so  far  as  the  record  be- 
fore us  shows,  one  of  the  firm  of  counsel  for 
appellant  was  not  engaged  in  work  during  any 
of  the  time  since  this  appeal  was  taken.  There 
is  no  showing  as  to  when  work  on  the  abstract 
and  brief  was  commenced,  nor  as  to  what  time 
has  been  given  thereto." 

In  the  same  case  we  also  said: 

"The  pubhc  is  prone  to  criticize  the  courts  for 
delay,  and  no  doubt  dela^  in  the  determination 
of  causes  in  our  courts  is  one  of  the  most  se- 
rious evils  affecting  the  judicial  administration 
of  the  law.  This  cause  well  iliustrates  the  fact 
that  such  delays  are  not  always  chargeable  to 
the  appellate  courts,  and  can  frequently  be 
traced  to  the  attorneys  in  the  cause.  We  ask 
the  bar  to  assist  us  in  rooting  out  this  evil, 
and  we  believe  we  have  i>ut  into  force  a  set  of 
rules  that  will  make  it  possible,  and  we 
trust  the  bar  will  cheerfully  complyj  not  only 
with  the  letter,  but  also  with  the  spint,  thereof. 
This  we  expect  and  feel  that  we  should  de- 
mand. While  we  are  <^  the  opinion  that  the 
appellant  has  presented  no  facts  which,  under 
our  present  rules,  would  justify  or  excuse  its 
failure  to  prepare  its  abstract  and  brief  within 
the  time  fixed  by  such  rules,  still  we  recognize 
that  some  leniency  should  be  extended  until  at- 
torneys have  had  time  to  become  thoroughly 
conversant  with  such  rules  and  to  recognize  the 
features  which  distingnlsh  these  rules  from  our 
former  rules." 

This  decision  was  handed  down  in  June, 
1910.  We  must  presume  that  it  has  long 
since  become  familiar  to  every  practicing 
attorney  in  this  state.  Evidence  that  they 
have  become  familiar  with  such  decision  and 
aim  to  conform  thereto  is  found  in  the  fact 
that  very  few  attorneys  have  sought  exten- 
sion of  time  simply  because  they  were  en- 
gaged in  other  legal  work.  The  court  is  of 
the  opinion  that  the  time  has  long  since  ar- 
rived when  it  should  absolutely  refuse  to 
accept,  as  an  excuse  for  the  failure  of  an 
attorney  to  proi)erly  care  for  a  cause  upon 
appeal,  the  plea  that  he  has  been  too  busy 
in  other  courts  to  attend  to  such  appeal. 
We  do  not  wish  to  be  understood  as  holding 
that  being  engaged  in  other  matters  of  legal 
nature  may  not,  in  exceptional  cases,  be 
properly  pleaded  as  an  excuse  for  a  failure 
to  attend  to  a  matter  pending  in  this  court; 
but,  when  such  an  excuse  is  sought  to  be  pre- 
sented, we  should  be  fully  advised  as  to  the 
nature  of  the  matter,  the  court,  if  any,  in 
which  It  was  pending,  the  time  of  counsel's 
employment  in  such  matter,  as  such  time  re- 
lates to  the  time  given  him  to  prepare  the 
brief  in  the  case  pending  before  this  court, 
the  reason  why  the  particular  counsel  felt 
required  to  attend  to  such  other  matter — In 
fact  this  court  should  be  advised  of  all  those 
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facts.  If  any  exist,  Whiidi  render  the  case  ex- 
ceptional In  Its  nature,  and  therefore  not  to 
be  controlled  by  the  decision  In  Merrill  v. 
Railway  Co.,  supra. 
The  relief  prayed  for  is  denied. 

McCOT,  P.  J.,  and  SMITH,  J.,  not  sitting. 


FARMERS'  &  MKRCHANTS'  STATE  BANK 

OF  HECLA  V.  MICHAEL. 
FIRST  NAT.  BANK  OF  HEOLA  v.  SAM& 

(Noa.  3855,  3856.) 

(Supreme  Court  of  South  Dakota.     Sept.  14, 
1015.) 

1.  APPEAI,  AND  EbBOB  ®=a9»— ObDERS  AP- 
PEAI.ABLJ:— UEFDSAJ.  TO  DlBSOLiTX  AXTACH- 
lOiNT. 

An  order  refusing  to  dissolve  an  attach- 
ment, issued  in  an  action  and  levied  on  defend- 
ant's property,  is  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !§  661-668;  Dec.  Dig.  «=> 
99.] 

2.  Afpsal  ATtD  Ebbor  ^=»564  —  ABSENCit  or 
Settled  Recobd— Eftect. 

Absence  of  settled  record  does  not  justify 
a  dismissal  of  the  appeal;  but  the  judgment  will 
be  affirmed  where  the  errors  complained  of  can 
only  be  presented  on  a  settled  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $$  2472-2477 ;  Dec.  Dig.  «=> 
654.] 

3.  ApPEAi.  AND  Ebbob  «=3569— Seitixd  Rko- 

OBD— OBDEBt— CoifPUANCE    WITH    Rul.ES    or 

Court. 

Where  an  order  appealed  from  compUea 
with  Circuit  Court  rule  5,  or  where  the  trial 
court,  failing  to  comply  with  the  rule,  there- 
after and  within  proper  time  makes  and  at- 
taches to  the  order  a  certificate  covering  any 
omissions  therein,  there  is  a  settled  record  for 
purposes  of  an  appeal  from  the  order,  and  it  is 
not  necessary  that  the  record  should  l>e  settled 
in  accordance  with  I<aws  1913,  c.  178,  relating 
to  the  record  in  civil  actions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §i  2530-2545;  Dec.  Dig.  «=» 
668.] 

4.  Attachment  «=»357— Wbowqtoi,  Attaoh- 
me  nt— inability. 

Where  an  attachment  was  unwarranted,  its 
issuance  and  a  levy  thereunder  violnted  the 
rights  of  defendant,  for  which  he  could  recover 
damages,  though  liable  on  the  cause  of  action 
set  forth  in  the  complaint 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §S  1307,  1309,  1310;  Dec.  Dig.  0=» 
867.] 

6.  Appkai.  and  Erbob  ©=154 — Orders  Ap- 
pealable—Orders  Refusing  to  Vacate 
Attacbi^nt— Settlement  of  Main  Aciion 
—Effect. 

A  defendant,  settling  the  main  action  after 
refiisal  to  vacate  the  attachment  sued  out  in 
the  action  and  levied  on,  is  not  thereby  deprived 
of  his  right  to  a  review  of  the  order  of  refusal. 
[Ed.  Note.— For  other .  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  957-909;  Dec.  Dig.  <S=» 
154.] 

4-Ctions  by  the ,  Farmers'  &  Merchants' 
State  Bank  of  Hecla  and  by  the  First  Na- 
tional Bank  of  Hecla  against  J.  L.  MlchaeL 
From  orders  refusing  to  dissolve,  an  attacb- 


ment,    defendant    amieals    In    each    case. 
Motions  to  dlamlsg  appeals  denied. 

Amos  N.  Goodman  and  Thomas  It.  Arnold, 
both  of  Aberdeen,  for  appellant.  Buell  F. 
Jones,  of  Brltton,  for  respondents. 

WHITING,  X  These  actions  are  before 
us  upon  orders  to  show  cause,  each  requiring 
the  appellant  to  show  cause,  if  any  there 
be,  why  the  appeal  should  not  be  dismissed. 
The  appeal  in  each  case  is  from  an  order  of 
the  trial  court  refusing  to  dissolve  an  attach- 
ment which  had  been  issued  in  said  action 
and  levied  upon  defendant's  property,  and 
the  two  records  present  the  same  facts.  The 
grounds  upon  which  the  dismissal  of  eacli 
appeal  is  asked  are:  (1)  That  the  order 
appealed  from  is  not  an  appealable  order; 
(2)  that  there  is  no  settled  record  upon  which 
the  appeal  can  be  based;  and  (3)  that  tlie 
main  action  herein  has  been  settled  by  and 
between  the  parties  by  the  payment  of  the 
amount  prayed  for  In  the  complaint,  together 
with  the  costs. 

[1]  The  order  appealed  from  is  an  appeal- 
able order.  Quebec  Bk.  v.  Carroll,  1  S.  D.  1, 
44  N.  W.  723 ;  Wyman  v.  Wllmarth,  1  S.  D. 
35,  44  N.  W.  1151;  HaU  v.  Harris,  1  S.  D. 
279,  46  N.  W.  931,  36  Am.  St  Rep.  730. 

[2,  3]  That  there  is  no  settled  record  is  a 
fact  that  cannot  be  taken  advantage  of  upou 
a  motion  to  dismiss  an  appeaL  In  case  there 
Is  no  settled  record,  and  the  errors  com- 
plained .of  are  such  as  can  only  be  presented 
upon  a  settled  record,  the  appeal  will  not  be 
dismissed,  but  the  Judgment  below  will  be 
affirmed.  Respondent  seems  to  be  of  the 
opinion  that  the  record  for  this  appeal  must 
be  settled  in  accordance  with  the  provisions 
of  chapter  178,  Lews  of  1913.  If  the  order 
appealed  from  compiles  with  the  provisions 
of  rule  5  of  the  circuit  court,  or  if  the 
trial  court,  failing  to  comply  with  such 
rules,  thereafter  and  within  proper  time 
made  and  attached  to  such  order  a  certificate 
covering  any  omissions  In  such  order,  there 
exists  a  "settled  record"  sufficient  for  the 
purposes  of  this  appeal. 

[4, 6]  Each  action  wag  settled  and  dis- 
missed under  and  pursuant  to  a  stipulation 
whereby  the  parties  recognized  the  fact 
that  an  appeal  was  to  be  taken  from  the 
order  refusing  to  vacate  the  attachment 
Respondent  contends  that  as  soon  as  a  cause 
was  settled  and  the  attachment  vacated 
there  was  left  nothing  to  appeal  from ;  that. 
If  appellant  desired  to  appeal  from  the  order 
dissolving  the  attachment,  he  should  not 
have  voluntarily  settled  the  main  action. 
With  such  contention  we  cannot  agree.  Ap- 
pellant did  not  question  his  liability  on  the 
causes  of  action,  but  did  question  the  right 
of  the  respondent  to  have  his  property  at- 
tached. If  the  attachments  were  not  war- 
ranted by  the  existing  facts,  their  Issuance 
and  the  levies  thereunder  were  clear  viola- 
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tioim   of  appeOanfa  rlgfata,   for  wMeb   be 

would  be  entitled  to  recover  damages,  re- 
gardless of  bis  liability  upon  the  causes  of 
action  set  forth  In  tbe  complaint.  Such 
damages  might,  in  a  given  case,  far  exceed 
tbe  amount  of  recovery  sought  by  plaintiff. 
Certainly  it  is  not  the  law  of  our  land  that 
a  party  Is  prevented  from  settling  an  honest 
debt  at  the  earliest  possible  time,  and  with 
the  least  i)ossible  costs  of  suit,  simply  because 
bis  creditor  has  wrongfully  .  attached  his 
property.  Respondent  has  failed  to  cite 
us  any  authority  whatsoever  In  support  of 
his  contention.  Appellant  did  not  lose  his 
right  to  review  the  order  of  the  court  In 
the  ancillary  proceedings  by  settling  the 
main  action  after  8a<^  order  bad  been  made. 
The  order  to  show  cause  is  dismissed,  and 
the    relief    sought    by    respondent    denied. 

McCOT,  P.  J.,  and  SMITH,  J.,  not  sitting. 


STATE  V.  GILBERT. 

(Supreme   Court   of   North   Dakota.     July  6, 

1915.    Rehearing  Denied  Sept  22,  1015.) 

(Svtlabvt  ly  the  Court.) 

TlIBBATS  lS=>7— SumCIEHCT   OF  EVIDENCK. 

From  a  conviction  of  the  crime  of  extor- 
tion defendant  appeals.  It  is  held  that  the  «vi- 
dence  is  sufficient  to  sustain  the  verdict. 

[Kd.  Note.— For  other  casos,  see  Threats, 
Cent.  Dig.  {  12;   Dec.  Dig.  «=37.] 

Appeal  from  District  Court,  Bowman  Coun- 
ty ;    Nuessle,  Special  Judge. 

H.  A.  GiUwrt  was  convicted  of  extortion, 
and  appeals.    Affirmed. 

H.  W.  Olsen,  of  East  Scobey,  Mont,  and 
Newton,  Dnllam  &  Young,  of  Bismarck,  for 
appellant.  H.  J.  Llnde,  Atty.  Oen.,  Francis 
J.  Murphy  and  H.  R.  Bltzlng,  Asst.  Attys. 
Uen.,  and  Theo.  Torkelson,  State's  Atty.,  of 
Bowman,  for  tbe  State. 

GOSS,  3.  Defendant  was  convicted  of 
extortion,  arising  from  his  procuring  one 
Andrew  Byer  to  execute  to  him  two  promis- 
sory notes  of  $500. each,  secured  by  chattel 
mortgage.  Tbe  prosecution  is  based  upon 
only  one  of  saM  notes.  All  testimony  was 
received  without  objection,  and  no  exceptions 
to  Instructions  have  been  filed.  From  the 
denial  of  a  motion  for  new  trial  defendant 
appeals.  Tbe 'only  error  assigned  Is  alleged 
Insufficiency  of  the  evidence  to  sustain  the 
verdict  Such  insufSdency  is  specified  as 
follows: 

"(1)  There  is  no  evidence  that  the  defendant 
'  made  any  threats  whatever  against  the  com- 
plainant. (2)  The  evidence  clearly  shows  that 
whatever  was  said  by  defendant  to  the  complain- 
ant was  laid  for  the  purpose  of  indncing  the 
payment  of  a  Jnst  debt  and  obtaining  that  to 
which  he  was  entitled  in  justice  and  equity. 
(S)  Tbe  evidence  clearly  shows  that  the  com- 
plaining witness  was  gnlltT  of  the  offense  with 
which  defendant  charged  him.  (4)  The  evidence 
discloses  no  intent  or  purpose  on  the  part  of 
the  defendant  to  extort  property  from  the  com- 


_  witness  without  hb  consent  induced 
ly  wrongful  use  of  force  or  fear,  and  that  the 
wrongful  use  of  force  or  fear  was  not  the  con- 
trolling cause  of  the  delivery  of  property  to  de- 
fendant by  the  complaining  witness.  (5)  The 
evidence  clearly  sbowa  that  tbe  complaining  wit- 
ness was  not  a  person  of  normal  mmd,  and  that 
such  threats  as  were  used  by  defendant  did  not 
constitute  the  wrongful  use  of  force  or  fear. 
(6)  The  evidence  dearly  ahows  that  the  mind  of 
the  state's  principal  witness  was  so  beclouded 
that  he  could  not  recall  the  thin^  that  had 
happened ;  that  his  testimony  was  in  part  sug- 
gested to  him;  and  that  it  is  so  vague,  con- 
fused, and  uncertain  that  a  conviction  based 
thereon  cannot  be  sustained." 

An>ellant'8  counsel  have  discussed  these 
questions  together  under  tbe  general  propo- 
sition that: 

"The  verdict  is  not  sustained  because  it 
clearly  appears  that  the  defendant  entered  into 
negotiations  with  complaining  witness  for  tbe 
purpose  of  inducing  him  to  pay  a  just  debt  to 
the  defendant,  and  because  there  is  no  evidence 
of  any  threat  to  accuse  or  prosecute  the  com- 
idaining  witness." 

Appellant  contends  It  Is  established  by  the 
proof  that: 

"Defendant  had  personal  property.  Including 
certain  sbawlsi  in  his  building  on  his  land. 
These  were  taken  by  the  complaining  witness. 
After  it  was  discovered  that  the  shawls  had  been 
stolen  by  complaining  witness,  defendant  took 
up  with  him  the  matter  of  settlement.  As  a  re- 
sult of  their  negotiation  the  notes  were  executed. 
The  shawls  were  not  retimed  until  after  the 
execution  of  the  notes.  In  the  course  of  nego- 
tiations defendant  told  the  complaining  witness 
be  would  be  'as  welcome  to  the  notes  as  the 
flowers  in  May,  if  tbe  shawls  were  returned.' 
There  is  nowhere,  a  scintilla  of  evidence  which 
indicates  that  the  defendant  had  any  other  pur- 
pose than  to  secure  recompense  for  the  valuable 
shawls.  His  language  is  not  threatening  in  its 
ohuracter.  He  tuld  Byer,  according  to  tlie 
tatter's  testimony,  that  bo  had  better  "fix  the 
thing  up  a  little  bit  so  there  won't  be  any 
trouble  about  it.  Yon  don't  want  to  be  locked 
up.  You  are  too  cAi  a  man  to  be  locked  up.' 
Byer  himself  said  that  Gilbert  never  threaten- 
ed him;  that  be  acted  of  his  own  free  will  and 
accord;  that  he  tbousht  signing  the  notes  was 
the  best  thing  he  could  do." 

These  excerpts  from  bis  brief  Illustrate  the 
substance  of  the  claim  of  the  appellant  tbat 
the  testimony  is  insufllcient  to  support  tbe 
conviction.  Counsel  has  briefed  quite  elab- 
orately upon  the  disputed  question  of  whether 
good  faith  or  a  lack  of  a  corrupt  Intent  In  the 
making  of  threats  and  obtaining  money  theror 
by  Is  a  good  defense  to  a  charge  of  extortion. 
But  It  will  not  be  necessary  to  pass  upon  that 
question,  as  the  record  does  not  necessarily 
present  It  The  Jury  could  have  found  that 
the  defendant  was  not  In  good  faith  in  his 
claim  tbat  the  notes  were  obtained  in  settle- 
ment of  a  valid  property  claim  of  defendant 
It  is  unnecessary,  therefore,  to  pass  upon 
whether  a  person  can  be  convicted  of  extor- 
tion on  a  settlement  of  a  valid  or  gobd-falth 
claim  where  the  settlement  is  obtained  under 
threats  of  a  criminal  prosecution.  The  au- 
thorities on  the  question  are  in  Irreconcilable 
conflict.  Some  bold  that  the  employment  of 
unlawful  means,  that  is,  threats  to  prosecute, 
are  alone  sulfldent  to  constitute  the  crime. 


^saVar  ofhtr  coses  lee  same  topic  and  KBT-NUMBBR  In  all  Key-Nvmber«d  Olgeats  and  IndtZM 
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notwithstanding  tbe  intent  with  whicb  the 
acts  were  done  was  but  to  procure  one's  own 
property  or  a  settlement  for  It.  On  the  other 
hand,  equally  reputable  authorities  claim  that 
the  ends  obtained,  as  well  as  the  means  em- 
ployed, must  both  be  considered,  and,  accord- 
ingly, that  It  is  not  extortion  to  obtahi  one's 
own  property  or  settlement  of  a  bona  fide 
claim  of  indebtedness  by  means  of  threats  to 
prosecute  for  crime  committed.  Cases  will  be 
found  dted  on  both  sides  of  tills  proposition 
in  note  to  40  L.  R.  A.  (N.  S.)  801. 

The  testimony  will  now  be  briefly  analyzed 
with  reference  to  its  sufficiency  to  sustain  the 
verdict  and  on  the  bona  fides  of  defendant's 
purported  settlement  of  a  debt  by  procuring 
the  notes.  The  prosecuting  witness,  Andrew 
Byer,  was  60  years  of  age.  He  had  been 
injured  some  years  before,  and  was  partially 
paralyzed.  His  memory  is  shown  to  be  at 
times  faulty  and  unreliable.  His  condition 
is  such  that  the  jury  might  well  find  that  he 
was  an  easy  subject  to  influence ;  that  he  was 
what  might  be  termed  a  "mark,"  overcredu- 
lous,  and  easy  to  deceive.  The  setting  of  the 
case,  the  surroundings,  the  parties,  and  the 
occurrences  in  evidence  bearing  on  and  lead- 
ing up  to  the  execution  of  these  notes  are 
enough  to  at  least  excite  the  suspicion  that 
the  sequence  of  events  did  not  occur  acciden- 
tally, but.  Instead,  was  brought  about  by  some 
one,  and  that  defendant  could  be  that  person, 
Inasmuch  as  he  was  on  liand  at  the  finish  to 
receive  these  notes  as  a  result  of  what  smacks 
as  a  conspiracy  between  him  and  some  other 
parties  to  procure  them  in  the  exact  way  in 
which  they  were  obtained.  Byer  was  a  badi- 
elor  and  dwelt  alone.  One  Clayton  came  to 
Ills  house,  spent  two  or  three  days  with  him, 
and  finally  induced  him  to  go  with  lilm  to  an 
unoccupied  dwelling  house  of  defendant's, 
three  miles  away,  and  to  remove  some  prop- 
erty therefrom.  Clayton  and  defendant  are 
shown  to  have  been  well  acquainted.  Defend- 
ant had  been  in  the  neighborhood  three  days 
before,  and  left  a  horse  with  one  Holbrook, 
living  a  quarter  of  a  mile  from  defendant's 
dwelling  house,  and  whom  the  evidence  at- 
tempts to  establish  to  have  been  left  in  charge 
of  it,  and  defendant's  property  therein  as  well 
as  that  of  defendant's  wife  also  left  in  this 
Vacant  house  through  the  winter.  This  prop- 
erty of  the  wife's  was  in  an  unlocked  trunk 
in  which  she  left  shawls  which  she  claims 
were  of  a  value  of  $1,500,  and  the  loss  of  which 
is  made  the  basis  of  a  claim  as  the  considera- 
tion for  the  notes  given  by  Byer  to  her 
husband,  the  defendant  Clayton  and  Byer, 
after  loading  the  goods  taken  from  this  house 
Into  their  sleigh,  drove  away  from  it  some 
distance,  when  they  were  overtaken  by  defend- 
ant. Clayton  unhitched  one  of  the  horses  and 
rode  away  on  it,  leaving  Byer  behind.  Byer 
was  kept  in  tow  for  some  days,  when  be  was 
taken  to  a  bank  and  his  notes  were  secured. 
At  the  time  they  were  obtained  the  defendant 
asked  the  banker  if  they  were  buying  notes, 
and  was  informed  they  were  not.  Before  they 
went  to  the  bank  Byer  testified: 


That  Gilbert  had  told  Um  dtat,  "We  better 

fix  this  thing  up  a  little  and  I  will  hitch  tip 
the  team."  "You  better  fix  this  thing  up  so 
there  won't  be  any  trouble  about  it.  "Ho 
thought  it  was  the  best  thing  we  could  do  was 
to  fix  it  up."  "He  said  it  would  be  the  best 
thing  to  straighten  it  up.  Nobody  would  know 
anything  about  it.  tf  I  did  not  fix  it  up  I 
might  get  into  trouble."  "He  says,  'Yon  don't 
want  to  be  locked  up.  You  are  too  old  a  man 
to  be  locked  up.'  "  "And  that  I  was  too  old 
a  man  to  get  into  any  racket."  That  he  "wiu 
apt  to  ^o  to  jail  from  five  to  ten  years"  if  he 
didn't  sign  the  notes,  and  that  he  "was  too  old 
a  man  to  get  into  trouble,  or  to  get  into  jail." 

Byer  stated  that: 

As  he  did  not  wont  to  get  into  any  trouble,  he 
thought  it  would  be  the  best  thing  be  could  do 
was  to  sign  the  notes,  but  that  be  was  scared 
by  what  was  said  to  him;  and  again  he  saya 
that  be  was  not  scared,  bat  mgned  them  of  his 
own  accord.  "Before  we  went  to  the  bank, 
while  In  the  hotel,  Gilbert  told  me  about  cer- 
tain valuable  articles — something  that  was 
worth  a  whole  lot  of  money — that  had  been 
stolen."  "He  told  me  that  when  they  were  re- 
turned this  note  he  was  going  to  sign  would  be 
given  back,  and  that  'I  would  be  as  welcome 
to  it  as  the  flowers  in  May,'  bat  I  never  saw 
them.  That  was  what  he  said  before  wc  went 
to  the  bank.  That  was  in  the  hotel  I  didn't 
like  to  go  to  the  bank  to  sign  these  notes,  but 
I  thought  it  was  l>etter  to  do  that  than  to  get 
into  trouble.  I  had  to  take  my  medicine ;  that's 
alL'"  They  then  went  to  the  bank.  Gilbert 
got  some  blank  notes  and  a  chattel  mortgage 
blank  and  filled  them  out  in  the  Ixmk,  bad  By- 
er sign  them  by  mark,  he  being  unable  to  read, 
und  the  banker  and  parties  present  witnessed 
tbem. 

One  Edward  Byer,  a  nephew  of  Andrew 
Byer,  a  witness  for  the  state,  testified,  in  sub- 
stance: 

That  when  he  heard  the  trouble  his  uncle 
was  in  he  came  up  from  Ellendale  to  see  him: 
that  his  uncle  told  him  "that  Gilbert  would 
know  about  this  trouble  and  to  see  him," 
which  he  did.  "I  first  asked  Gilbert  what  kind 
of  trouble  my  uncle  was  in,  and  he  told  me 
'they  wanted  to  keep  it  a  secret;  that  Andy 
didn't  want  it  to  get  out'  I  told  him  I  was 
Andy's  nephew,  and  I  came  here  to  settle  this 
thing  up,  if  there  was  any  way  to  do  so.  He 
said  lie  would  have  to  see  Andy  first  before  be 
would  tell  me  what  was  the  matter,  because, 
he  said^Andy  didn't  want  anybody  to  know  of 
tliis.'  Then  he  asked  me  if  we  had  any  mort- 
gages on  Andy's  property,  and  I  told  him  my 
uncle  had  a  mortgage  on  his  property.  And 
then  we  went  to  the  hotel,  and  Gilbert  took 
Andy  up  to  his  room  and  had  some  little  con- 
versation there  with  liim.  I  should  jud^  they 
were  there  ten  minutes,  and,  after  being  up 
there  awhile,  Gilbert  called  me  up  there  and 
told  me  how  the  deal  was.  Andy  was  there  in 
the  room.  I  asked  Gilbert  wliat  the  trouble  was 
first  and  what  the  papers  were  that  Andy  had 
signed,  and  he  told  me  there  were  two  $500  notes 
secured  by  a  chattel  mortgage  for  the  purpose 
of  two  robes  worth  $600  and  whidi  they  settled 
for  1500  each,  and  then  he  told  me  how  it  was 
that  these  robes  were  stden.  He  told  me  there 
'whs  a  man  by  the  name  of  Clayton  had  got 
Andy  to  steal  some  stuff  out  of  a  certain  house 
down  in  South  Dakota.  Then  I  asked  him 
where  the  robes  was,  and  he  said  they  were  in 
the  house,  and  it  seems  as  though  there  was  no- 
body living  there  he  said;  and  then  I  asked 
hiui  bow  they  got  away  with  the  robes.  He 
said  he  didnt  see  anybody  get  them  away; 
about  the  only  way  they  could  have  been  taken 
was  that  Clayton  had  on  a  big  sheepskin  oiver- 
coat  and  Andy  wouldn't  have  seen  them,  and 
be  thought  that  was  the  reason  he  rode  ofT — 
I  vooldit't  want  to  get  caught    He  told  me  these 
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robes  belonged  to  a  woman  np  to  New  Engrland. 
He  wouldn^t  say  who  the  woman  wa&  At 
Scmnton  I  asked  Mm  who  this  woman  was, 
and  he  said  it  was  a  friend  of  liis.  He  claimed 
that  Andy  didn't  get  these  robes,  but  that  Andy 
would  be  responsible  as  well  as  Clayton,  for 
he  was  along  with  Clayton.  He  claimed  that 
the  robes  had  been  stolen.  One  reason  that  he 
gave  why  Andrew  Byer  dionld  settle  this  mat- 
ter by  giving  these  notes  was  because  he  was 
along  and  helped  steal  this  stuff.  He  gave  a 
farther  reason.  He  said  this  woman  might 
prosecnte  him  on  two  charges.  I  remember 
one  was  grand  larceny,  and  the  other  I  couldn't 
say.  He  said  Andy  wouldn't  have  no  witnesses 
on  his  side  to  help  him  oiit,  and  be  would  be 
pretty  apt  to  serve  bis  term  in  the  peniten- 
tiary for  five  or  ten  years  or  sucb  a  matter.  He 
asked  me  to  release  the  mortgage  that  we  bad 
on  Andy's  property  so  that  the  woman  would 
take  a  settlement  without  any  farther  work. 
He  wouldn't  say  who  this  woman  was."  They 
then  went  to  Ludlow,  at  which  place  Gilbert 
said  that  the  woman  told  him  "that  she  didn't 
think  the  security  was  good  enough  unless  we 
released  the  mortgage  we  bad  on  Andy's  stock." 
"The  WMnan  at  that  time  was  in  the  hotel; 
I  bad  found  out  by  that  time  who  this  woman 
was.  Tb^  called  her  'Mrs.  Gilbert'  in  the 
hotel,  and  that  afternoon,  when  Gilbert  told 
me  tliat  this  woman  wouldn't  want  to  accept 
this  settlement  anlew  we  rrieased  this  mort- 
gaged, I  asked  him  if  this  was  not  his  wife, 
and  he  said  it  was  his  wife.  And  Gilbert  and 
I  went  into  a  room  and  by  ourselves  and  talked 
the  matter  over,  and  I  told  him  that  if  they 
wouldn't  give  ns  the  team  to  give  ns  the  neigh- 
bor's horse,  anyway,  as  ha  needed  the  horse,  and 
that  the  neighbor  would  like  to  have  his  horse. 
'Well,'  be  says,  'I'll  tell  you  what  I  will  do  with 
you,'  he  gays  to  me,  'if  you  put  up  $100  to  show 
that  you  are  in  good  faith,  I  will  let  you  have 
the  horse.'  I  says,  'I  haven't  got  $100,  and  I 
don't  think  I  would  have  to  put  up  $100  any- 
way, because  I  think  that  Obert  can  come  and 
get  his  horse,  anyway.'  'Well,'  he  says,  'if  you 
put  up  $100,  I  will  let  you  indorse  it  on  the 
note  yourself,'  and  then  he  puUed  out  these 
two  $S0O  notes  and  showed  them  to  me,  secured 
by  chattel  mortgage.  The  note  described  In  the 
infoi-mation  is  one  of  these  notes."  "Gilbert 
told  me  that  the  woman  owned  these  notes. 
When  I  seen  that  the  note  was  made  out  to 
H.  A.  Gilbert,  and  the  chattel  mortgage  wa;; 
the  same,  I  asked  him  how  it  came  that  thn.r 
were  made  out  in  his  name,  and  he  says,  'It 
was  easier  to  do  it  that  way  at  the  time,' 
and  he  says.  Tie  would  indorse  the  notes  be- 
cause it  wouldn't  make  so  much  trouble.'  He 
olTered  to  sell  the  notes  to  me  after  I  asked 
these  questions.  After  we  got  to  talking  about 
that,  I  told  him  he  was  in  the  antomobile  busi- 
ness in  EUendale  and  sold  automobiles,  and  he 
asked  me  what  kind  of  a  deal  I  would  give  him 
on  these  notes;  that  he  would  trade  these 
notes  for  an  automobile.  And  then  I  asked 
him  if  these  notes  wasn't  his;  and  he  told  me 
they  wasn't  his,  but  he  said  he  could  buy  these 
notes,  get  them  at  reduced  rates,  and  give  me 
a  good  deal  on  them.  At  the  time  I  saw  these 
notes  and  mortgage  I  noticed  that  there  was 
a  horse  on  the  chattel  mortgage,  a  stallion  that 
didn't  belong  to  Andrew  Byer.  I  knew  it 
wasn't  Andy^s.  I  made  a  remark  about  that 
to  Gilbert  at  that  time.  He  told  me  the 
stallion  belonged  to  him— to  Gilbert.  He  said 
'it  would  make  the  mortgage  look  better,'  and 
'she  would  be  more  apt  to  accept  it'  That  was 
after  he  told  me  this  woman  was  his  wife." 

Aa  the  defendant  did  not  testify,  none  of 
tbese  statements  are  denied.  Mrs.  Gilbert, 
bowever,  testified  for  the  defense,  and  the 
"robes,"  tmder  her  testimony,  turned  out  to 
be  shawls  of  great  value.  One  was  an  India 
ethawl  of  a  value  of  $1,000,  and  the  other  a 


eamel's  hair  shawl  worth  $600,  both  belong- 
ing to  her.  That  daring  or  Just  before  the 
trial  the  shawls  had  been  returned  to  them. 
Holbrook  testified  to  a  mysterious  return, 
and  that  he  then  placed  them  in  the  top  of 
the  unlocked  trunk  belonging  to  Mrs.  Gilbert, 
in  the  house  from  which  it  was  alleged  to 
have  been  stolen,  and  that: 

Rither  during  or  shortly  before  the  trial  Mrs. 
Gilbert  testified  to  telling  Andy  Byer:  "Tou 
know,  Mr.  Byer,  the  shawls  have  been  return- 
ed, and  you  are  welcome  to  your  notes  at  any 
time."  "I  didn't  want  his  money  at  all."  "He 
was  welcome  to  it  at  that  time."  That  he 
said  "be  would  just  like  to  let  the  case  drop, 
and  I  was  perfectly  willing."  "He  called 
me  girlie."  "That  was  a  kind  of  an  affection- 
ate way  of  addressing  me."  That  she  owned 
the  notes,  but  had  left  them  in  the  possession  ot 
Gilbert's  bondsmen.  "I  never  tried  to  assign 
them  to  anybody."  Van  Bergan,  whose  name 
bad  been  scratched  out,  and  the  name  of  Peters 
inserted,  as  an  indorsement  on  the  notes,  "is 
a  friend  of  mine."  "He  is  in  Minneapolis.  I 
thought  of  sending  them  to  Van  Burgan,  but  I 
never  did.  I  thought  I  would  because  he  was 
a  friend.  I  thought  possibly  I  would,  but  I 
changed  my  mind. 

Holbrook's  testimony  Is  conflicting  and 
worthy  of  little  credence.  Although  he  testi- 
fied that  he  "knew  within  ten  minutes  after 
the  theft  [of  goods  out  of  the  dwelling  house] 
had  been  committed  that  these  goods  had 
been  stolen,"  yet  it  was  not  until  the  second 
day  after  that  he  attempted  to  find  ont  where 
they  went,  although  he  was  employed  to 
guard  them,  and  knew  defendant  was  in 
the  neighborhood. 

"Sbo  conclosions  to  be  drawn  from  the 
whole  record  axB  that  these  "robes"  or 
"shawls"  may  nev&e  have  been  taken,  or  real- 
ly may  never  have  existed.  They  served,  at 
most,  as  a  mere  pretense  for  the  purpose  of 
Imposing  upon  the  credulity  of  the  simple- 
minded  Andrew,  whom  the  evidence  shows 
was  two  weeks  later  placed  imder  guardian- 
ship. In  all  probability  there  was  a  conspir- 
acy to  do  Just  what  was  done,  namely,  place 
Byer  tn  the  apparent  position  of  having  stol- 
en something  from  the  defendant  to  furnish 
a  claim  ux>on  which,  under  a  semblance  of 
right,  the  property  of  Byer  could  be  filched 
from  ^hlm.  Threats  were  made  by  the  de- 
fendant that  Byer  would  be  prosecuted.  This 
is  shown  also  by  the  testimony  of  the  nephew 
and  the  fact  that  defendant  attempted  to 
conceal  from  him  the  facts  of  the  situation 
and  represented  that  a  woman  at  New  Eng- 
land (his  wife)  would  prosecute  If  the  set- 
tlement did  not  stand  and  If  a  prior  mort- 
gage upon  Andrew's  property  was  not  dis- 
charged. The  testimony  In  connection  with 
this,  including  the  fact  that  the  notes  and 
mortgage  ran  to  the  defendant,  instead  of  to 
bis  wlffe,  that  the  defendant  falsified  the  se- 
curity and  mortgage,  placing  therein  some  of 
his  own  property,  under  a  pretense  that  it 
would  better  satisfy  his  wife,  and  thus  get 
her  to  approve  of  the  sitnatlon,  and  his  en- 
deavor to  sell  the  notes,  as  well  as  to  get  the 
nephew  to  pay  $100  to  be  Indorsed  on  them, 
all  taken  together  are  sufficient  to  make  it 
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hlgbly  Improbable,  to  say  the  least,  but  what 
the  transaction  was  fraudulent  In  Its  Incep- 
tion, and  that  threats  as  testified  to  were 
likewise  used  upon  the  complaining  witness 
as  the  means  Inducing  his  execution  and  de- 
livery of  the  notes.  The  claim  of  good  ftilth 
on  the  part  of  the  defendant  is  highly  im- 
probable.  It  is  In  the  case  only  by  bare  In- 
ference, and  the  Jury  would  be  warranted  in 
finding  he  acted  with  criminal  motive. 

On  the  whole,  the  evidence  is  sutBdent  to 
Justify,  as  well  as  to  sustain,  the  verdict,  and 
the  Judgment  Is  afilrmed. 


WONSER  V.  WARDEN  FARMERS'  ELEVA- 
TOR CO. 

(Supreme  Court  of  North   Dakota.     July  10, 
19150 

(SyUaiu*  by  the  Court.) 

1.  Mastkb  aitd  Sebvant  €=982— Fakh  Labob- 
bb's  Lien — Possession  of  Pbopebtt. 

The  statutes  of  this  state  authorize  the  own- 
er of  a  farm  laborer's  lien,  upon  default  in 
payment  of  the  debt  secured  thereby,  to  take 
possession  of  the  property  covered  by  the  lien. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  128-134;  Dec.  Dig.  «ss> 
82.] 

2.  Mastxb  and  Sebvant  ^s>82— Fabk  Labob- 
eb's  Lien— Eni-okcement— Action  fob  Dau- 

AOES. 

Such  right  of  possession  may  be  enforced  by 
an  action  at  law  for  damages  against  one  who 
has  converted  the  property  covered  by  such  lien. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  128-134 ;  Dec.  Dig.  <8=» 
82.] 

3.  Mabteb  and  Sebvant  4=>82— Fabu  Labob- 
bb's  Lien— Waiveb. 

The  question  of  waiver  is  generally  a  ques- 
tion of  intent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  fg  128-134;  Dec.  Dig.  «=» 
82.] 

4.  Masteb  and  Sebvant  «=982— Faku  Labob- 
jbb's  Lien— Waives. 

A  farm  laborer  does  not  waive  his  right  to 
a  farm  laborer's  lien,  where  in  performance  of 
the  work  for  which  he  was  hired  be  hauls  and 
delivers  at  an  elevator  grain  on  which  the  lien 
is  claimed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  $!  128-134;  Dec.  Dig.  <S=> 
82.] 

Appeal  from  District  Court,  Cass  County; 
Pollock,  Judge.  . 

Action  by  Geotge  Wonser  against  the  Wei- 
■iea  Farmers'  Elevator  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Pollock  &  Pollock,  of  Fargo,  for  appellant 
W.  J.  Courtney,  of  Page,  for  respondent 

CHRI8TIANS0N,  J.  PlalnUff  daims  to 
have  a  farm  laborer's  lien  upon  certain -flax 
described  in  the  complaint  and  has  brought 
this  action  to  recover  damages  for  the  al- 


leged converslMi  thereof  by  the  defendant. 
The  only  questions  presented  on  this  api>eal 
go  to  the  sufficiency  of  the  complaint  and 
whether  the  evidence  offered  by  plaintiff  en- 
titled him  to  recover. 

The  complaint  Is  in  the  usual  form,  and 
alleges:  That  the-  plaintiff  was  employed  by- 
one  K.  W.  RIckel,  as  a  farm  laborer,  to  wort 
during  the  farming  season  of  1913  upon  a 
farm  occupied  and  operated  by  said  Rickel 
in  Cass  comity,  N.  D.  That  plaintiff  was  to 
receive  for  said  services  the  sum  of  $2.75 
per  day,  and  that  plaintiff  worked  upon  sec- 
tion 29,  township  142,  range  55,  in  Cass  cotin- 
ty,  35  days  as  a  farm  laborer,  and  that  said 
services  ended  on  November  11,  1913,  and 
that  $04  is  due  plaintiff  by  reason  of  said 
services.  That  said  Rickel,  who  occupied 
and  fanned  said  premises  during  the  season 
of  1913,  planted,  harvested,  and  threshed  a 
crop  of  flax  thereon,  end  that  plaintiff  per- 
formed labor  in  the  harvestUig  and  threshing 
of  said  grain  during  said  season,  and  that 
to  secure  the  paym«it  of  his  wages  he  caus- 
ed a  farm  laborer's  lien  to  be  executed  in 
the  following  form: 

"Farm  Laborer's  Lien. 
"State  of  North  Dakota,  County  of  Cass— sa.: 

"George  Wonser,  being  first  duly  sworn,  de- 
poses and  says  that  between  the  first  day  of 
April,  1913,  and  the  Ist  day  of  December,  1913, 
he  performed  service  in  the  capacity  of  a  farm 
laborer  for  K.  W.  Rickel,  of  the  township  of 
Lake,  county  of  Cass,  state  of  North  Dakota, 
by  virtue  of  a  contract  with  the  above-named 
K.  W.  Rickel,  by  the  terms  of  which  this  affiant 
was  employed  in  the  capacity  of  a  farm  laborer, 
and  for  his  services  was  to  receive  two  and 
^'/loo  dollars  per  day,  payable  at  once,  and 
that  said  sum  is  the  reasonable  value  of  such 
services,  and  not  in  excess  of  the  price  usually 
charged  for  the  same  kind  of  work  in  said 
county  of  Cass,  and  that  thereunder  he  perform- 
ed services  in  the  capacity  aforesaid  for  the 
above-named  E.  W.  Rickel,  wtuch  services  com- 
menced on  the  21st  day  of  September,  1913, 
and  ended  on  the  27th  day  of  October,  1913; 
that  the  services  so  performed  amounted  in  the 
aggregate  to  thirty-five  (35)  days,  and  that  the 
reasonable  value  thereof  ia  sixty-four  ($64.00) 
dollars ;  that  the  amount  paid  affiant  therefor 
is  none  dollars,  and  that  there  yet  remains 
unpaid  thereon  the  sum  of  sixty-four  ($04.00) 
dollars;  that  the  above-named  K.  W.  Rickd 
has  growing,  harvested  on  the  following  describ- 
ed premises  in  the  county  of  Cass  in  said  states 
to  wit,  all  of  section  twenty-nine  (29),  township 
one  hundred  forty-two  (142),  range  fifty-five  (55), 
a  crop  of  flax,  on  which  afiiant  claims  a  lien 
for  the  sum  of  sixty-four  ($84.00)  dollars. 

"Affiant  further  deposes  and  says  that  he  did 
not  without  cause  quit  his  employment  before 
the  expiration  of  the  time  for  which  he  was 
employed,  and  that  he  was  not  discharged  for 
cause. 

"[Signed]  George  Wonser. 

"Subscribed  and  sworn  to  before  me  this  Uth 
day  of  November,  A.  D.  1913. 

"W.  J.  Courtney, 
"[Notarial  Seat]  Notary  PnbBc. 

"My  commission  expires  September  26,  1919." 

That  such  lien  was  filed  for  record  in  the 
oflice  of  the  register  oif  deeds  of  Gnss  oouotT 
on  November  12,.  191%    That  while  said  lioi 
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was  in  force  and  effect,  and  while  plaintiff 
was  entitled  to  immediate  possession  of  the 
flax  by  virtue  of  said  Hen,  and  on  or  about 
NoTeraber  15,  1913,  the  defendant  converted 
said  flax  to  Its  own  use,  and  refused  to  de- 
liver the  same  to  plaintiff  on  demand.  That 
defendant  converted  about  3,000  bushels  of 
flax  covered  by  said  lien  of  the  value  of  $2 
per  per  bushel,  and  that  prior  to  the  com- 
mencement of  the  action  plaintiff  demanded 
Immediate  possession  of  the  flax  or  a  suffi- 
cient amount  thereof  to  pay  his  claim,  but 
that  defendant  refused  to  deliver  the  same 
or  its  proceeds,  but  unlawfully  converted  the 
same  to  its  own  use,  to  the  plaintiff's  dam- 
age In  the  sum  of  $64. 

The  answer  is  a  general  denial.  At  the 
commencement  of  the  trial  defendant's  attor- 
ney objected  to  the  Introduction  of  any  testi- 
mony on  the  grounds  that  plaintiff  could 
not  maintain  an  action  in  conversion,  but 
must  flrst  bring  an  equitable  action  to  fore- 
close the  lien,  and  that  the  farm  laborer's 
Uen  does  not  conform  to  the  provisions  of 
the  laws  of  this  state  with  reference  to  farm 
laborer's  Hens.  The  latter  objection  is  aimed 
particularly  at  the  alleged  discrepancy  In  the 
Uen,  where  It  is  stated  that  the  plaintiff 
performed  35  days'  labor  at  $2.75  per  day; 
no  part  of  which  has  been  paid,  and  that 
there  remains  unpaid  on  the  Uen  the  sum  of 
$64.    The  objection  was  overruled. 

The  testimony  shows  that  plaintiff  com- 
menced to  work  for  Rlckel  about  September 
7,  1913;  that  prior  to  September  21st  he 
worked  on  other  lands  farmed  by  Rickel, 
but  that  between  the  21st  of  S^tember  and 
up  to  and  including  the  27th  of  October  the 
plaintiff  performed  in  all  10%  days  of  labor 
In  harvesting  and  threshing  crops  upon  the 
land  described  in  the  Uen,  and  during  the 
balance  of  that  time  performed  labor  on 
other  lands  farmed  by  Rlckd;  that  Rlckel 
agreed  to  pay  plaintiff  $2.75  a  day  (or  $8.25 
per  day  if  plaintiff  remained  till  the  work 
was  completed)  for  this  work;  that  the  rea- 
sonable value  of  snch  services  and  the  usual 
wage  paid  other  laborers  in  that  vicinity  at 
that  time  for  similar  services  was  $3  per 
day;  that  defendant  received  la  aU  over 
2,000  bushels  of  the  flax  In  question,  the 
market  value  of  which  ranged  from  $1.27 
at  its  lowest  to  $1.38  at  Its  highest  The 
testimony  further  shows  that  the  plaintiff 
hauled  a  considerable  portion  of  the  flax 
at  the  time  It  was  threshed,  and  delivered 
the  same  at  the  elevator  of  the  defendant 
levator  company.  As  already  stated,  the 
services  of  the  plaintiff  ended  on  October 
27th.  Immediately  after  the  lien  had  been 
executed  and  filed  demand  was  made  upon 
the  president  and  general  manager  of  the 
defendant  for  a  delivery  of  the  flax  or  a 
sufficient  portion  thereof  or  Its  proceeds  to 
pay  plaintUTs  dalm.  The  demand  was  re- 
fused.   The  president  and  general  superin- 


tendent of  the  defendant  corporation  in  reply 
to  the  demand  stated  as  follows: 

"I  will  not  give  you  any  of  this  grain,  as  Mr. 
Sherman,  of  Tower  City,  has  made  a  claim  for 
it  and  is  now  ready  to  put  up  a  bond  to  indem- 
nify the  company,  and  yon  can't  get  it.  Tou 
may  bring  your  action  in  conversion,  but  we  will 
not  deliver  a  bushel  of  the  grain." 

At  the  close  of  the  case  defendant  moved 
for  a  directed  verdict  on  the  grounds  speci- 
fied in  the  objection  to  the  introduction 
of  testimony,  and  the  additional  ground  that 
plaintiff  waived  his  right  to  a  Uen  by  hauling 
and  deUvering  the  flax  to  the  defendant 
This  motion  was  denied.  The  defendant  of- 
fered no  evidence,  and  upon  plaintiff's  mo- 
tion verdict  was  directed  in  favor  of  the 
plaintiff  for  $54.31,  the  same  being  for  19% 
days'  services  at  $2.75  per  day.  Judgment 
was  entered  pursuant  to  the  verdict,  and 
this  appeal  Is  from  the  Judgment 

The  principal  errors  assigned  on  the  appeal 
attack  the  rulings  of  the  court  in  overruling 
the  objection  to  the  introduction  of  evidence 
at  the  commencement  of  the  trial,  and  in 
denying  defendant's  motion  for  a  directed  ver- 
dict Defendant  asserts  that  these  rulings 
are  erroneous  for  three  reasons:  (1)  That 
the  plaintiff  cannot  maintain  an  action  in 
conversion  without  first  establishing  his  Uen 
by  a  suit  of  equity;  (2)  that  the  lien  is  in- 
valid; (3)  that  plaintiff  waived  his  right  to 
a  Uen  by  hauling  and  delivering  the  flax  to 
the  defendant  elevator  company.  We  wlU  con- 
sider these  propositions  In  the  order  stated. 

[t]  1.  The  statutwy  provisions  in  this  state 
relative  to  farm  laborers'  Ueos  are  as  fol- 
lows: 

"Any  person  who  performs  services  for  an- 
other in  the  capacity  of  farm  laborer  between 
the  first  day  of  April  and  the  first  day  of  De- 
cember in  any  year,  shall  have  a  lien  on  all 
crops  of  every  kind  grown,  raised  or  harvested 
by  the  person  for  whom  the  services  were  per- 
formed during  said  time  as  security  for  the 
payment  of  any  wages  due  or  owing  to  such 
persons  for  services  so  performed,  and  said  lien 
shall  have  priority  over  all  other  liens,  chattel 
mortgages  or  incumbrances,  excepting,  however, 
seed  grain  and  threshers'  liens:  Provided,  that 
the  wages  for  which  a  Uen  may  be  obtained  must 
be  reasonable  and  not  in  excess  of  that  which 
is  usually  charged  for  the  same  Idnd  of  work 
in  the  locality  where  the  labor  is  performed: 
Provided,  further,  that  in  case  any  such  person 
without  cause  quits  his  employment  before  the 
expiration  of  the  time  for  which  he  is  employed, 
or  if  he  shall  be  discharged  for  cause,  then  he 
shaU  not  be  entitled  to  a  lien  as  het^in  provid- 
ed."   Section  6857,  Compiled  Laws. 

"In  order  to  acquire  a  lien,  as  specified  in  the 
preceding  section,  the  person  performing  such 
services  shall  within  thirty  days  after  the  serv- 
ices are  fully  performed,  file  in  the  office  of  the 
register  of  deeds  of  the  county  in  which  any  of 
the  real  estate  is  situated  on  which  any  crop  is 
grown,  on  which  a  lien  is  claimed,  an  affidavit 
and  notice,  setting  forth  the  terms  of  the  em- 
ployment, the  name  of  the  employer,  the  time 
when  the  services  were  commenced  and  when 
ended,  the  wages  agreed  upon,  if  any,  and  if  not 
agreed  upon,  then  the  reasonable  value  of  the 
same,  the  terms  of  payment,  if  any,  and  a  de- 
scription of  the  real  estate  on  which  any  crop 
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Ib  grown,  or  has  been  grown,  or  harvested,  on 
which  a  lien  is  claimed,  the  amount  paid  him, 
if  any,  and  the  amount  remaining  unpaid,  and 
that  said  laborer  claims  a  lien  for  the  same." 
Section  6S58,  Compiled  Lews. 

"It  shall  be  the  dut;  of  the  register  of  deeds 
to  file  and  enter  said  affidavit  and  notice  in  the 
manner  required  by  law  for  filing  and  entering 
chattel  mortgages,  entering  employers  as  mortga- 
gors and  laborers  as  mortgagees,  and  he  shall  be 
entitled  to  a  fee  of  ten  cents  for  filing  the  same." 
Section  6869,  Ckimpiled  Laws. 

"it  the  person  for  whom  such  services  were 
performed  fails  to  pay  for  the  same  when  due, 
or  if  he  shall  sell,  conceal  or  dispose  of  the  prop- 
erty covered  by  said  lien  or  any  part  thereof, 
then  the  owner  of  such  lien  shall  have  the  right 
to  take  full  and  absolute  possession  of  all  the 
property  covered  by  such  lien  and  sell  the  same 
in  the  same  manner  and  upon  the  notice  provid- 
ed by  law  for  the  foreclosure  of  chattel  mort- 
gages and  the  cost  and  fees  for  foreclosing  shall 
be  the  same."    Section  6860,  Compiled  Laws. 

Section  6878,  Compiled  Laws,  reads: 

"Upon  default  being  made  in  the  payment  of  a 
debt  secured  by  a  lien  upon  personal  property, 
such  lien  may  be  foreclosed  upon  the  notice, 
and  in  the  manner  provided  for  the  foreclosure 
of  mortgages  upon  personal  property,  and  the 
holder  of  such  lien  shall  be  entitled  to  the  pos- 
session of  the  property  covered  thereby  for  the 
purpose  of  foreclosing  the  same.  The  costs  and 
fees  for  such  foreclosure  shall  be  the  same  as  are 
provided  in  section  8132.  A  report  of  such  fore- 
closure shall  be  made  in  the  manner  set  forth 
in  section  8128:  Provided,  that  when  the  lien 
has  not  been  filed  in  the  office  of  any  register  of 
deeds,  then  a  report  of  such  sale  shall  be  filed 
in  the  office  of  the  register  of  deeds  of  the  coun- 
ty wherein  the  property  is  sold.  Sudi  liens  may 
aJso  be  foreclosed  by  action  as  provided  in  chap- 
ter 29  of  the  Code  of  Civil  Procedure." 

It  seems  entirely  clear  that  the  statutes 
quoted  entitle  the  owner  of  a  fami  laborer's 
lien  to  possession  of  the  property,  wlien  de- 
fault has  been  made  In  the  payment  of  the 
debt  secured  by  the  lien.  Hence  ttte  deci- 
sion of  this  court  tn  Black  t.  Minneapolis  & 
Northern  Elev.  Co.,  7  N,  D.  129,  73  N.  W. 
90,  and  similar  decisions  of  other  courts 
have  no  application.  Actions  for  conversion 
of  grain  brought  by  the  holders  of  statutory 
liens  have  been  upheld  in  the  following  cas- 
es: Mitdiell  V.  Monarch  Elevator  Co.,  15  N. 
D.  495,  107  N.  W.  1085.  11  Ann.  Cas.  1001; 
Schlosser  v.  Moores,  16  N.  D.  185,  112  N.  W. 
78;  Hahn  v.  MUUng  Co.,  21  S.  D.  324,  112  N. 
W.  843 ;  Nash  v.  Brewster,  39  Minn.  530,  41 
N.  W.  105,  2  U  R.  A.  409. 

[2]  2.  Nor  do  we  believe  that  there  is  any 
merit  in  the  contention  that  the  lien  is  in- 
valid for  failure  to  conform  to  the  statutory 
provisions  relative  to  such  liens.  It  is  true, 
as  asserted  by  appellant's  counsel,  the  lien 
under  consideration  is  wholly  statutory,  and 
hence  can  be  acquired  and  enforced  only 
when  there  tias  been  a  substantial  compli- 
ance with  the  provisions  of  the  statute  by 
wliicb  the  lien  is  created.  An  examination 
of  the  lien  shows  a  substantial  compliance 
with  the  provisions  of  the  statute  under 
which  it  was  filed.  The  trial  court  construed 
the  lien  most  strongly  against  the  plaintiff 
in   every    instance,   and   permitted   plaintiff 


to  recover  only  for  services  fendered:  (1) 
In  caring  for  crops  on  the  particular  tract 
of  land  described  In  the  lien;  (2)  between 
the  two  dates  stated  in  the  lien  as  the  time 
of  the  commencement  and  termination  of  the 
term  of  employment;  (3)  for  the  minimum 
amount  that  could  be  computed  as  due  plain- 
tiff under  the  terms  of  employment  set  fortli 
in  the  lien.  The  discrepancies  in  dates  and 
amounts  could  not  prejudice  any  one  except 
plaintiff  himself,  and  did  not  invalidate  the 
lien.  Freeman  v.  Clark,  28  N.  D.  578,  149 
N.  W.  565;  Mitchell  v.  Monarch  ESev,  Co., 
15  N.  D.  495,  107  N.  W.  1085,  11  Ann.  Cas. 
1001;  2  Cyc.  62.  Respondent  contends  that 
plaintiff  was  entitled  to  a  lien  on  the  flax  in 
question,  not  only  for  the  lalK>r  performed  In 
caring  for  the  crc^s  on  the  lands  described 
in  the  lien,  but  for  all  services  he  rendered 
on  other  lands  as  a  farm  laborer  during  tlie 
time  set  forth  in  the  lien.  This  question  Is 
not  before  us,  and  we  express  no  opinion 
thereon.  See,  however,  Beckstead  v.  Grif- 
fith, 11  Idaho,  788,  83  Paa  764. 

[8, 4]  3.  Appellant  next  contends  that  plain- 
tiff, by  hauling  the  grain  and  delivering  same 
to  the  defendant's  elevator,  waived  his  right 
to  a  lien.  In  hauling  this  grain  plaintiff 
merely  performed  the  work  for  which  he  was 
hired.  He  could  not  file  a  lien  under  the 
statute  until  Ids  services  had  been  fully  per- 
formed.  The  question  of  waiver  is  a  ques- 
tion of  intent  Joslyn  v.  Smith  et  al.,  2  N. 
D.  53,  49  N.  W.  382.  Can  it  be  said  that 
plaintiff,  by  performing  the  very  labor  he 
was  hired. to  do,  manifested  an  indisputable 
intent  to  waive  the  lien  which  the  statute 
gave  blm  for  wliatever  might  be  due  him 
for  sndi  services,  when  tbey  liad  been  fully 
performed?  The  answer  seems  obvious.  See 
Joslyn  V.  Smith  et  ai,  2  N.  D.  63,  49  N.  W. 
382;  Gordon  v.  Freeman,  112  Minn.  482,  128 
N.  W.  834,  1118.  There  is  no  contention 
that  defendant  relied  upon  such  alleged 
waiver  by  the  plaintiff  or  was  in  any  man- 
ner misled  or  prejudiced  thereby.  On  the 
contrary,  the  testimony  shows  that  at  the 
time  the  lien  was  filed,  and  when  demand 
was  made  upon  defendant  thereunder,  de- 
fendant was  stiU  in  possession  of  the  flax 
covered  by  the  lien,  and  had  made  no  set- 
tlement with  any  ooe  therefor,  although  it 
had  knowledge  of  the  oonfllctlng  claims  to 
the  property.  Hence  it  is  obvious  that  de- 
fendant was  not  induced  to  do  anything  to 
Its  prejudice  by  the  acts  of  plaintiff  alleged 
to  constitute  a  waiver;  and  "it  is  an  ele- 
mentary proposition  of  law  that  to  consti- 
tute a  waiver  the  acts  or  omissions  made  tihe 
basis  thereof  must  be  relied  upon  and  serve 
as  an  inducement  to  the  doing  of  something 
which  otherwise  would  not  have  been  done." 
Hahn  v.  Sleepy  Eye  Milling  Co.  et  al.,  21  S. 
D.  324,  329,  U2  N.  W.  843. 

Appellant  also  contends  that  under  the 
rule  announced  by  this  court  In  Ridunlre  t. 
Elevator  Co.,  U  N.  D.  463,  92  N.  W.  819,  the 
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Itoi  never  attached  to  the  flax.  Bespond- 
ent,  on  the  other  hand,  comteuds  that  the 
facts  In  this  case  distinguish  It  from  those 
Involved  in  the  Bichmlre  Gase.  Respond- 
ent's counsel  further  earnestly  contends  that 
the  rule  announced  in  the  Richmlie  Case  Is 
unsound,  and  that  that  decision  should  be 
overruled.  The  decision  in  the  Biciuniie 
Case  involved  tlie  construction  of  the  statr 
ute  relative  to  a  farm  laborer's  lien,  and  held 
that  the  U«i  did  not  attach  until  it  was 
filed.  Bespondent's  counsel  claims  that  this 
construction  iB  contrary  to  the  legislative  in- 
tent, and  productive  of  hardship  and  Injus- 
tlce^  If  this  is  correct,  the  Legislature  can 
readily  provide  adequate  legislation  to  meet 
the  conditloDs  suggested  by  counseL  The 
proper  remedy  to  obtain  the  relief  counsel 
asks  at  the  hands  of  this  court  la  by  legis- 
lative enactment,  rather  than  by  Judicial 
construction.  We  are  satisfied,  however, 
that  the  rule  laid  down  in  the  Richmire  Case 
does  not  preclude  plaintiff's  right  to  recov- 
er in  the  case  at  bar.  This  was  the  opinion 
of  the  learned  trial  judge  and  we  concur  in 
the  condnsion  reached  by  him.  In  this  con- 
nectlcm  it  may  be  noted  that  the  learned  trial 
Judge  who  presided  in  the  case  at  bar  also 
presldM  in  the  trial  of  the  Bichmlre  Case, 
and  his  Judgment  therein  was  affirmed  by 
this  court.  In  the  Bichmlre  Case  the  flax 
was  sold  and  shipped  out  of  the  state  l>efore 
the  lien  was  filed.  In  the  case  at  bar  the 
evidence  shows  that  the  defendant  recrived 
the  grain  at  its  elevator,  and  merely  Issued 
slips  showing  the  amount  of  flax  in  the  dif- 
toent  loads.  The  slips  were  produced  and 
offered  in  evidence,  and  they  are  not  st<N> 
age  receipts  in  any  sense  of  the  word,  but, 
as  already  stated,  are  merely  slips  of  paper 
showing  the  weights  of  the  various  loads  de- 
livered. The  reply  of  the  president  and  gen- 
eral manager  of  the  defendant  company  at 
the  time  demand  was  made  upon  him,  on  or 
about  November  15,  1913,  Rbows  clearly  that 
at  that  time  settlement  had  not  been  made 
with  any  one  for  the  flax  delivered,  either 
by  payment  or  otherwise.  The  delivery  of 
the  flax  to  the  defendant's  elevator  must  be 
deemed  a  bailment,  and  not  a  sale.  Dam- 
mann  v.  Schibsby  Implement  Co.,  151  N.  W. 
985 ;  Gordon  v.  Freeman,  112  Mlim.  482,  128 
N.  W.  834,  1118. 

The  undisputed  testimony  in  the  case  at 
bar  shows  that  the  defendant  was  possessed 
of  the  flax  at  the  time  the  lien  Involved  in 
this  action  was  filed  and  at  the  time  demand 
was  made  upon  defendant  for  a  delivery  of 
a  sufficient  portion  of  the  flax  or  the  pro- 
ceeds thereof  to  satisfy  plaintiff's  claim. 
The  plaintiff's  lien  attached  before  defend- 
ant converted  the  property,  and  deprived 
plaintiff  of  his  special  property  therein.  The 
decision  of  the  trial  court  upon  the  Issues 
presented  in  this  case  meets  with  our  entire 
approval. 

Judgment  affirmed. 


HBDDAN  V.  WALDBN  FARMERS' 
BliBVATOR  Oa 

(Supreme  Court   of  North  Dakota.     July  10, 
1915.) 

(Byllaiua  ly  the  Court.) 

Masteb  ajxo  SkbvjlNT  €=»82— Liens— "Fabu 

Labobeb." 

A  perfson  who,  while  in  the  employment  of 
the  owner  of  a  crop  and  under  hU  direction,  per- 
forms labor  directly  connected  with  the  harvest- 
ing and  threshing  thereof,  is  a  farm  laborer, 
within  the  meaning  of  section  6857,  Compiled 
Laws  1913,  giving  a  lien  to  a  farm  laborer  for 
his  wages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  128-134 ;  Dec.  Dig.  «=a 
82. 

For  other  definitions,  see  Words  and  Phrases, 
Sec<md  Series,  F&rm  Laborer.] 

Appeal  from  District  Court,  Cass  County; 
Pollock,  Judge. 

Action  by  Albert  Heddan  against  the  Wald- 
en  Farmers'  Elevator  Company,  a  corpora- 
tion. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Pollock  &  Pollock,  of  Fargo,  for  appellant 
W.  J.  Courtney,  of  Page,  for  respondent. 

CHRISTIANSON,  3.  TMa  ease  was  ar- 
gued and  submitted  together  with  the  case  of 
Wonser  v.  Elevator  Company,  153  N.  W.  1012, 
Just  decided.  This  Is  an  action  for  damages 
for  conversion  of  the  same  flax  Involved  in 
the  other  case.  The  plaintiff,  Heddan, 
also  claims  under  a  farm  laborer's  lien. 
It  was  conceded  on  the  argument  that  the 
evidence  In  the  two  cases  is  substantial- 
ly the  same,  and  that  upon  all  the  ques- 
tions decided  in  the  case  of  Wonser  v.  Ele- 
vator Company  a  determination  of  one  case 
would  be  decisive  of  the  other.  The  plead- 
ings are  similar,  and  the  record  respecting 
the  objection  to  the  introduction  of  testi- 
mony and  the  motion  for  a  directed  verdict 
is  the  same  in  both  cases.  The  same  argu- 
ment is  advanced,  that  plaintiff  cannot  main- 
tain an  action  for  damages  for  conversion, 
but  must  flrst  maintain  an  action  in  equity 
to  enforce  the  lien.  Substantially  the  same 
reasons  are  assigned  for  alleged  invalidity  of 
the  lien  in  this  case  as  were  assigned  in 
the  case  of  Wonser  v.  Elevator  Company. 
Hence  upon  these  questions  the  decision  iu 
the  case  of  Wonser  v.  Elevator  Company  Is 
controlling  and  decisive  in  this  case.  The 
question  of  waiver  raised  and  decided  In 
the  Wonser  Case  does  not  exist  in  the  case 
at  b&T,  as  it  is  not  contended  that  the  plain- 
tiff, Heddan,  hauled  or  delivered  any  of  the 
flax  to  the  elevator  company.  The  lien  In 
this  case  was  filed  and  demand  made  upon 
the  defendant  for  the  flax  or  its  proceeds  at 
the  same  time  that  demand  was  made  In  the 
Wonser  Case.  The  testimony  in  this  case 
shows  that  the  plaintiff,  Heddan,  performed 
labor  in  harvesting  and  threshing  the  flax  In 
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question,  and  that  be  claimed  a  lien  only  for 
services  performed  In  tbe  harvesting  and 
threshing  of  the  very  flax  upon  which  the 
Uen  is  claimed.  Rlckel,  the  employer,  owned 
or  operated  a  small  threshing  machine  with 
which  he  threshed  his  own  grain,  and  the 
plaintiff  in  this  case  during  the  threshing  of 
the  flax,  in  addition  to  plt<!hlng  bundles  and 
performing  other  labor  of  that  character, 
also  assisted  to  some  extent  in  operating  the 
threshing  machine,  which  necessitated  that 
be  commence  work  earlier  in  the  morning 
and  continue  at  work  later  In  the  evening 
than  some  of  the  other  laborers.  For  this  ex- 
tra work  It  was  agreed  that  he  was  to  be 
paid  a  small  sum  per  day  extra,  or  $3.60  per 
day  in  all,  tor  his  services.  The  undisputed 
testimony  showed  this  to  be  only  a  reason- 
able wage  for  the  labor  performed.  Defend- 
ant asserts  that  this  constituted  tbe  plaintiff 
an  expert  machinist,  and  that  for  this  reason 
he  was  not  a  farm  laborer  within  the  mean- 
ing of  the  statutes  relative  thereto  as  con- 
strued by  this  court  in  Lowe  v.  Abrahnmson, 
18  N.  D.  182,  119  N.  W.  241,  1»  I*  B.  A. 
(N.  S.)  1030,  20  Ann.  Cas.  365. 

The  undisputed  testimony,  as  already  stat- 
ed, shows  that  all  the  work  for  which  a  Uen 
is  claimed  was  performed  In  harvesting  and 
threshing  the  flax  on  which  the  Uen  1b  claim- 
ed. In  performing  this  work  the  plaintiff  did 
the  work  he  was  directed  to  do  by  hljs  em- 
ployer. While  threshing,  as  already  stated, 
In  addition  to  pitching  and  doing  work  of 
that  character,  he  also  assisted  in  oillag  the 
machinery,  putting  on  belts,  and  generally 
aided  in  the  care  and  operation  of  the  thresh- 
ing machine.  All  the  work  performed  by 
plaintiff,  however,  waa  directly  connected 
with  the- harvesting  and  threshing  of  the  flax. 
The   flax   could  neither   be  harvested   nor 


threshed,  except  by  the  use  of  machinery, 
and  certainly  the  men  fact  that  part  of 
plaintiff's  work  consisted  In  aiding  In  the 
operation  of  machinery  owned  and  operated 
by  the  employer  did  not  deprive  plaintiff  of 
the  character  of  a  farm  laborer.  The  flax, 
indeed,  had  little  or  no  value  until  it  was 
threshed.  Plaintiff's  services  were  directly 
connected  with  the  final  woi^  in  the  produc- 
tion of  the  flax,  and  its  preparation  for  the 
market.  The  work  plalntlfl  performed  was 
directly  in  connectlm  with  the  harvesting 
and  threshing  of  the  flax,  and  tlie  legiaUtive 
intent  in  the  enactment  of  the  statute  creat- 
ing farm  laborers'  Uena  was  to  secure  to 
farm  laborers  who  performed  services  direct- 
ly In  0(Hmec(lon  with  the  production  of  a 
crop  a  Uen  for  their  serviceB  on  the  crop  pro- 
duced by  their  labor.  Tbe  lien  was  doubt- 
less intended  for  the  benefit  of  any  person 
who,  as  a  farm  laborer,  .performed  any  work 
directly  connected  with  the  production  of  a 
crop  in  any  of  its  stages,  such  as  the  planting, 
cultivating,  harvesting  or  threshing  thereof. 
Lowe  v.  Alnrabamson,  18  N.  D.  182,  119  N.  W. 
241,  19  L.  R.  A.  (N.  S.)  1039,  20  Ann.  Cas. 
306 ;  Breeult  v.  Archambanlt,  64  Minn.  420, 
67  N.  W.  348,  58  Am.  St.  Rep.  545 ;  Saloy  v. 
Dragon,  37  La.  Ann.  71.  And  It  seem^  quite 
clear  to  us  that  the  labor  jjerfcnmed  by  the 
plaintiff  in  this  case  was  in  every  particular 
directly  connected  with  the  production  of 
the  crop  In  question,  and  that  th^%fore  fdain- 
tiff  Is  entitled  to  claim  a  farm  laborer's  lien 
thereon  for  the  amount  due  him  for  bis  labor. 

The  testimony  offered  amply  sustains 
plaintiff's  right  to  recover  the  amount  for 
which  judgment  was  ordered. 

The  trial  court's  determination  of  tb» 
questions  Involved  In  this  action  was  correct, 
and  the  judgment  appealed  firom  Is  aflirmed. 
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BENHAM  •t  aL  ▼.  TUHKLB.     (No.  29907.) 
(Sapreme  Court  of  Iowa.    Sept.  25,  1915.) 

1.  WllXS  «=»440— CONSTRtJCTION. 

In  coostrDing  a  will,  it  is  the  duty  of  the 
court  to  aaeertain  the  intent  of  the  testator  from 
the  whole  instrument,  and,  where  it  is  unambig- 
uous, the  controversy  must  be  determined  from 
the  instrument  alone. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  t  958;    Dec.  Dig.  «s>440.] 

2.  Wills  ^39614  —  OoitsxBUonoN  —  Inixkut 
Dbvised. 

A  testator  devised  real  property  to  his  wife 
absolutely,  and  left  the  use  of  the  residue  to  her 
for  life,  directing  that  at  ber  death  all  other 
property  which  should  refaiain,  whether  real, 
personal,  or  mixed,  should  go  over  to  persons 
named.  Beld,  that  the  wife  took  only  a  life 
estate  in  such  other  property,  and  had  no  power 
of  disposition ;  the  reference  to  what  should  re- 
maiB  at  the  death  of  the  wife  being  applicable  to 
the  mutability  of  human  affairs  and  not  enlarg- 
ing the  gift 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §f  1393-1416;    Dec.  Dig.  <6=»ei4.] 

8.  liTfK  Estates  ^=928— Sauc  st  Lotb  Ten- 
ant— RiOBT    TO    ACCODNTINO. 

Where  an  executrix,  who  had  a  life  estate 
in  property,  attempted  to  dispose  of  some  of 
it  to  one  who  took  with  knowledge,  those  enti- 
tled to  remainder  will  be  granted  an  accounting, 
not  only  against  the  administrator  of  the  execu- 
trix, but  her  grantee. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  $S  16,  21,  54-56;  Dec.  Dig.  «=»28.] 

Appeal  from  District  Court,  Muscatine 
County ;   A.  P.  Barker,  Judge. 

Action  to  'construe  a  will  and  for  an  ac- 
counting.   Reversed  and  remanded. 

Milton  Bemley,  of  Iowa  City,  and  H.  G. 
Madden,  of  Muscatine,  for  appellants.  Wm. 
Hoersch,  of  Davenport,  and  J.  F.  Derltt,  of 
Muscatine,  for  app^lee. 

GAYNOB,  J.  Nathaniel  Tobin  died  In 
1895,  testate,  leaving  surviving  him  his  wid- 
ow, Eliza  O.  Tobln,  and  two  grandchildren, 
Eva  O'Mealey  and  Erie  B.  Turkic,  children 
of  his  deceased  daughter.  Belle  C.  Turkle. 
Nathaniel  left  a  will  in  which  he  appointed 
his  wife,  Bllza  O.  Tobln,  administratrix.  The 
will  was  duly  admitted  to  probate,  and  Eliza 
qualified  as  executrix.  The  will,  bo  far  as 
l8  material  to  this  controversy,  provides: 

"Item  1.  I  direct  that  my  just  debts  and  fu- 
neral expenses  be  first  paid  out  of  my  estate. 

"Item  Z.  To  my  wife,  Eliza  C.  Tobin,  1  devise 
and  bequeath  lot  6  in  block  7,  in  the  town  of 
AtaHssa,  in  Muscatine  county,  Iowa,  absolutely 
and  in  fee  simple  as  her  own  property  to  do  with 
as  she  sees  fit. 

"Item  3.  To  my  said  wife,  Eliza  C.  Tobin,  I 
give,  devise  and  bequeath,  daring  her  lifetime, 
the  use,  income  and  control  of  all  other  proper- 
ty, whether  real,  personal  or  mixed,  of  which 
I  may  die  possessed,  which  shall  be  in  lieu  of 
all  her  statutory  rights  in  and  to  my  estate." 

Item  4  provides: 

"It  is  my  will,  that  at  the  death  of  my  wife, 
Eliza  C.  Tobin,  the  following  real  estate  situated 
in  Muscatine  county,  shall  go  in  fee  simple  to 
my  grandson,  Erie  B.  Turkle:  [Here  follows  a 
description  of  certain  real  estate]— as  soon  as  he 
shall   become   twenty-three    years   of   age,    but 


he  is  to  have  the  use  and  income  of  said  land 
from  time  to  time  after  my  said  wife's  death." 

Item  6  proTides: 

"It  is  my  will  that  at  the  death  of  my  said 
wife,  Eliza,  the  following  real  estate  situated 
in  Muscatine  county  shall  go  in  fee  simple  to 
my  granddaughter,  Eva  B.  Turkle :  [Here  fol- 
lows a  description  of  certain  real  estate] — as 
soon  as  she  shall  become  twenty-three  years  of 
age,  but  she  is  to  have  the  income  and  use  of 
said  land  from  the  time  of  my  wife's  death." 

Item  6  Is  as  follows: 

"All  other  proper^  of  my  estate  that  shall  re- 
main at  the  death  of  my  said  wife,  Eliza  G.  To- 
bin whether  it  be  real,  personal  or  mixed,  I  de- 
vise and  bequeath  to  the  above  named  Erie  B. 
Turkle  and  Eva  B.  Turkle  share  and  share 
alike,  but  they  are  to  have  only  the  income 
thereof  from  the  time  of  my  wife's  death  until 
they  are  respectively  twenty-three  years  of  age." 

Item  6  provides  that  all  taxes  on  bis  ea- 
tate  shall  be  promptly  paid,  and  provide^ 
that  tbis  shall  be  carefully  attended  to  by 
whoever  has  charge  of  the  estate^  wbetber 
It  be  his  wife,  during  ber  lifetime,  or  the 
guardian  or  trustees  of  the  above-named  chil- 
dren until  they  shall  come  into  possession 
themselves.  Item  8  appoints  the  wife  execu- 
trix. Item  9  appoints  Herbert  Booth  guard- 
ian of  bis  two  grandchildren  until  they  be- 
come of  age,  and  trustee  of  their  estate  until 
they  come  Into  possession  thereof  at  tbe  age 
of  23. 

A  determination  of  tbis  controversy  in- 
volves a  construction  of  this  wUl,  and.  be- 
fore proceeding  to  a  consideration  of  tbe 
claims  urged  by  the  parties,  we  find  it  uecea- 
sary  to  ascertain  from  this  will  what  the  in- 
tent of  Nathaniel  was  in  tbe  disposition  of 
bis  property  as  made  in  the  will.  This  pri- 
marily involves  a  determination  of  what 
rights  in  or  to  tbe  prcqierty  tbe  wife,  Eliza, 
took  at  tbe  time  of  his  death.  Eliza  died  on 
the  26tb  day  of  June,  1899,  leaving  surviving 
ber  the  plaintitC  Eva  O'Mealey  (n€e  Turkle), 
and  tbe  defendant  Erie  B.  Turkle,  the  parties 
named  in  tbe  will  as  tbe  grandchildren  of 
Nathaniel. 

Tbe  contention  of  tbe  plaintiff  is  that  Eliza 
took,  under  tbe  will,  only  a  life  estate  in  the 
property  therein  mentioned,  except  that  men- 
tioned in  tbe  second  item,  with  a  right  only 
to  tbe  use,  income,  and  control  during  ber 
life,  and  tiiat  upon  ber  death  it  passed  as 
provided  in  tbe  will  to  the  grandchildren. 
Tbe  contention  of  the  defendant  is:  That, 
as  to  tbe  property  named  In  tbe  fourth  and 
fifth  clauses,  to  wit,  tbe  real  estate,  she 
obtained  a  life  estate,  with  a  right  to  the 
use,  income,  and  control  of  tbe  same  during 
her  life;  that  upon  her  death  it  passed  to 
tbe  parties  tberein  named.  In  fee  simple,  that 
as  to  all  otbec  property  she  took  an  absolute 
right  to  the  property,  with  power  of  aliena- 
tion; that  tbe  grandchildren  by  the  terms  of 
tbe  will  were  given  only  so  much  of  that  oth- 
er property  as  remained  at  the  time  of  her 
death.  Or  that,  if  she  took  a  iife  estate  only 
in  the  other  property,  there  was  coupled  with 
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the  life  estate  a  power  of  disposition;  that 
the  took  a  life  estate  In  all  property  men- 
tioned In  the  third  clause  of  the  will,  with 
power  of  disposition  added;  and  that  the 
other  parties  named  in  the  will,  to  wit,  the 
grandchildren,  took  only  such  property  as 
was  left  undisposed  of  at  the  time  of  her 
death.  These  are  the  controversies  between 
the  parties  touching  the  proper  construction 
of  the  will. 

[1]  In  construing  a  will,  It  is  the  duty  of 
the  court  to  ascertain  and  determine  the  in- 
tention of  the  testator  as  disclosed  by  the 
instrument  All  rules  of  construction  and  in- 
terpretation are  intended  to  aid  the  court 
in  ascertaining  the  Intent.  It  is  the  duty  of 
the  court  to  give  efifect  to  the  whole  instru- 
ment, so  far  as  the  wording  will  permit 
The  first  duty  of  the  court  is  to  consult  the 
document  itself,  and,  if  it  is  clear  and  unam- 
biguous in  Its  terms,  the  controversy  must 
be  determined  therefrom.  As  It  Is  said  in 
some  cases,  it  is  the  duty  of  the  court  to  take 
the  instrument  by  Its  four  corners,  consider 
all  that  the  Instrument  contains,  and  from 
the  whole  Instrument  determine  the  intention 
of  the  testator  as  to  each  matter  covered  by 
its  terms.  No  part  of  the  instrument  should 
be  read  by  Itself,  especially  where  It  Is  ap- 
parent from  the  instrument  that  the  testator 
has  undertaken  to  make  a  disposition  of  all 
his  property  to  take  effect  upon  his  death. 

[2]  The  rules  that  have  been  adopted  for 
the  construction  of  wills  are  useful,  and  only 
useful,  when  they  aid  in  the  ascertainment 
of  the  Intent  of  the  testator.  The  testator 
owns  the  property,  and  has  the  right  to  make 
siich  disposition  of  it  as  he  pleases,  not  in- 
consistent with  the  law  and  public  policy, 
and  to  this  end  he  may  make  all  legal  re- 
strictions and  limitations  upon  the  passing 
of  the  title  from  himself  to  those  he  names 
as'  beneficiaries.  In  the  old  days,  when  men 
skilled  and  learned  in  the  law  were  consulted 
and  employed  in  the  preparation  of  wills,  and 
when  they  were  prepared  by  skilled  hands, 
there  was  much  more  reason  for  giving  to 
the  words  used  their  technical  meaning  than 
in  these  later  days,  when  these  Instruments 
are  often  prepared  by  the  testator  himself, 
or  by  those  chosen  by  blm,  unskilled  and  un- 
learned in  the  use  of  technical  terms.  As 
has  been  frequently  said,  words  are  Intended 
to  convey  Ideas — ^to  convey  the  thought  in 
one  mind  to  the  mind  of  another.  The  wish, 
the  desire,  the  purpose  of  the  testator  must 
be  gathered  from  the  instrument  and  attend- 
ing facts  and  circumstances,  giving  to  the 
words  their  usual  and  ordinary  signification, 
unless,  by  the  Instrument  Itself,  they  appear 
to  have  been  used  In  a  more  limited  or  tech- 
nical sense. 

In  construing  this  will,  we  must  put  our- 
selves as  nearly  as  possible  In  the  position  of 
the  testator  at  the  time  the  will  was  drawn. 
At  that  time  he  was  77  years  of  age.  His 
wife  was  approximately  his  own  age,  maybe 


a  few  years  younger,  a  woman  of  simple 
tastes  and  habits.  His  granddiildren  were 
the  offspring  of  his  only  daughter,  who  died 
soon  after  the  birth  of  Eva.  Qilie  father  of 
these  children  seems  to  have  been  a  ne'er-do- 
well.  Upon  the  death  of  the  mother,  these 
dilldren  were  cared  for  by  the  grandparents 
and  an  aunt  The  will  was  drawn  at  a  time 
wlien  life  was  drawing  to  its  close.  A  desire 
to  make  provision  for  his  wife  during  lier 
remaining  years,  and  for  these  granddill- 
dren,  for  whom,  it  seems,  he  had  a  great  fond- 
ness, was  the  dominating  thought  After 
making  provision  for  the  payment  of  his 
debts,  his  first  thought  seems  to  have  been  of 
bis  wife.  To  her,  In  the  second  (dause  of  the 
will,  he  made  an  absolute  devise  of  a  home, 
lot  6  in  block  7  in  the  town  of  Atalissa.  This 
he  gave  to  her  absolutely  and  in  fee  simple 
as  her  own  property,  to  do  with  as  she  saw 
fit  In  the  third  clause,  immediately  follow- 
ing, his  wife  seemed  still  to  be  in  his  thought 
The  words  used  in  this  third  item,  however, 
are  significant  when  brought  in  contrast 
with  the. provisions  in  the  second  item. 

It  will  be  noted  that  in  making  provision 
for  her  in  the  second  item,  he  used  words 
strong  and  vigorous  in  their  meaning,  "ab- 
solutely and  in  fee  simple  as  her  own  prop- 
erty to  do  with  as  she  sees  fit"  whUe  in  the 
third  item,  when  he  came  to  make  fnrth» 
provision  for  her,  he  used  words  less  com- 
prehensive, and  said: 

"I  give,  devise,  and  bequeath  the  we,  inoome, 
and  control  of  all  other  property  during  her  lif^ 
time." 

This  third  clause  of  tbe  will  evidently 
was  intended  by  Nathaniel  to  cover  all  prop- 
erty not  disposed  of  in  the  second  clause. 
Of  all  pr<^)erty  not  disposed  of  in  the  second 
item,  he  gave  to  his  wife  the  use,  inoome, 
and  control  only  during  her  life.  It  will  be 
noted  that  in  this  third  clause  he  did  not 
give  her  the  property,  but  only  tbe  use,  in- 
come, and  control  of  tbe  property.  This  pur- 
pose is  made  more  manifest  in  the  fourth, 
fifth,  and  sixth  (dauses,  for  in  these  clauses 
he  seems  to  recognize  the  fact  that  he  has 
given  to  his  wife  the  use,  income,  and  control 
of  the  property  there,  for  he  does  not  there- 
in state  that  he  gives  anything  to  her,  bat 
assumes  that  she  is  provided  for.  All  after 
the  third  clause  deals  with  the  children  only, 
and  provides-  that,  upon  her  death,  they  shall 
take  it 

To  summarize:  We  find  that  in  tbe  second 
clause  he  gives  to  his  wife  certain  property 
therein  named,  specifically  and  absolutely, 
in  fee  simple,  as  her  own,  to  do  with  as  she 
sees  fit  In  the  third  (Sause  he  gives  her  the 
use,  income,  and  control  of  all  other  property 
of  which  he  may  die  seised.  In  the  fourth 
clause  he  gives  his  grandson  a  fee-simple 
title  to  property  therein  ^>eclfically  describ- 
ed, upon  tbe  death  of  bis  wife.  In  the  fifth 
clause  he  gives  to  his  granddaughter,  Eva, 
a  fee-simple  title  to  property,  Bj;>ecifically  de- 
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scribed,  at  the  death  ot  bis  wlfeu  In  the 
sixth  clause  he  devises  to  these  grandchil- 
dren all  other  property  of  Ms  estate  that  re- 
main* at  the  (tenth  of  his  wife. 

It  is  on  the  construction  of  tills  sixth 
clause  that  the  real  controversy  hinges.  It 
is  by  the  wording  of  this  clause  that  the  de- 
fendant contends  that,  though  the  wife  re- 
ceived but  a  life  estate  In  this  other  prop- 
erty, yet  there  was  added  to  It  a  right  of 
dlt^sitlon  during  her  life,  and  that,  If  this 
right  of  disposition  was  exercised  by  the 
wife  during  her  life,  the  grandchildren  can 
only  take  so  much  as  remains  of  the  original 
estate  as  was  undisposed  of  at  the  time  of 
her  death. 

As  to  the  real  estate  named  in  the  fbarth 
and  Qfth  clauses,  the  wife,  by  virtue  of  the 
provision  made  for  her  in  the  third  clause, 
acquired  a  right  to  the  use,  income,  and  con- 
trol of  the  property  up  to  the  time  of  her 
death.  These  children  acquired  no  right  to 
the  use,  income,  or  control  of  the  property 
until  her  death.  The  right  to  dispose  of  the 
use  and  income  of  the  property  named  In 
the  fourth  and  fifth  clauses  is  absolute  In  the 
wife.  The  income  became  her  property,  and 
she  could  give  it  away,  or  sell  It,  or  dispose 
of  It  during  her  lifetime  as  she  saw  fit  The 
datm,  therefore,  that  during  her  lifetime  she 
gave  to  the  defendant,  Erie,  the  use  of  this 
land,  without  compensation  from  him,  Is  not 
a  matter  of  which  the  plaintiff  can  complain. 

The  property  disposed  of  in  the  second, 
fourth,  and  fifth  clauses  of  the  will  consisted 
of  real  estate.  The  disposition  of  this  oth- 
er property  must  be  determined  by  the  tliird 
and  sixth  clauses  of  the  will.  Reading  these 
two  clauses  together,  in  so  far  as  they  re- 
late  to   the  personal   property,    they    read: 

"I  devise  and  bequeath  to  my  wife,  during  her 
lifetime,  the  use,  income,  and  control  of  all  per- 
sonal property  of  which  I  die  possessed ;  and 
what  shall  remain  at  the  death  of  my  wife  I 
devise  and  beqneath  to  my  granchildren,  share 
and  share  alike." 

The  difficulty  arises  in  determining  what 
the  testator  meant  when  he  said: 

"All  other  property  of  my  estate  that  shaU 
remain  at  the  death  ct  my  wife  I  give,"  etc. 

It  Is  contended  by  the  defendant  that  ttiis 
means,  and  should  be  Interpreted  to  mean, 
that  he  gave  his  wife  a  right  of  disposition 
during  her  life,  and  that  only  such  as  re- 
mained undisposed  of  by  her  should  pass  to 
the  parties  named.  This  interpretation,  how- 
ever, is  hardly  consistent  with  the  language 
used,  when  he  undertoc^  to  express  his  In- 
tent In  the  third  clause  of  the  will,  "I  give 
to  her  the  use,  income  and  control  of  the 
property  during  her  lifettme" — not  the  prop- 
erty itself.  Nowhere  did  he  give  to  the 
wife  the  title  to  any  property,  except  that 
named  in  the  second  clause  of  the  will.  As 
to  all  other  property,  whether  personal,  real, 
or  mlxtid,  she  was  limited  to  the  enjoyment 
of  the  use  and  income  during  her  natural 


Ufe.  The  only  bequest  to  the  wife  is  found 
in  the  second  and  third  clauses  of  the  vrill. 
In  the  second  clause  he  gives  her  a  specific 
property.  In  the  third  he  gives  her  only  a 
right  to  the  use,  income,  and  control  of  the 
other  property.  The  other  clauses  relate  to 
the  disposition  of  the  property  after  her 
death. 

As  has  been  said  before  by  this  court, 
previously  determined  cases  are  not  of  con- 
trolling Importance  in  determining  the  con- 
struction to  he  given  to  a  will.  Each  wlU 
depends  so  much  upon  the  language  used 
that  it  is  almost  impossible  to  find  two  cases 
worded  so  exactly  alike  as  to  find  one  case 
a  precedent  for  another.  The  most  that  can 
be  done  is  to  lay  down  general  rules,  which 
should  be  followed  when  applicable  to  the 
Indhidual  case. 

Our  attention  has  been  called  to  Webb  v. 
"Webb,  reported  In  130  Iowa,  457,  104  N,  W. 
438,  which  is  claimed  to  be  controlling  in 
this  case.  There  is  a  marked  distinction  in 
the  wording  of  the  will  in  this  case  and  in 
the  Webb  Case.  In  the  Webb  Case,  there 
was  devised  to  the  wife  all  personal  pr(^)er- 
ty  of  every  kind  and  description,  to  have 
a>id  to  hold  during  her  natural  life,  and  at 
her  death  the  same,  or  whatever  remained, 
to  be  divided  between  the  children.  In  the 
Webb  Case  there  was  a  specific  devise  of 
property  to  have  and  to  hold  during  her 
natural  Ufe,  and  added  to  this  a  thought 
suggested  that  it  was  the  desire  and  wish 
of  the  testator  that  she  should  have  power 
to  dispose  of  it  during  her  lifetime,  for  it 
said,  "and  at  her  death,  tlie  same  (being  the 
property  devised),  or  wiiatever  remains," 
clearly  Intimating  that  the  property  devised 
might  not  remain,  but  might  be  disposed  of 
during  her  life.  There  was  nottilng  in  that 
will  to  suggest  a  different  purpose  or  intent, 
whUe  in  the  will  under  consideration  there 
is  much  to  negative  such  a  purpose  or  Intent 
on  the  part  of  the  testator — the  very  word- 
ing of  ihe  devise  itself;  the  fact  that  in  the 
preceding  clause.  In  which  he  devised  to 
her  certain  property,  he  used  words  of  lar- 
ger Import  and  meaning. 

As  bearing  upon  the  question  here,  see 
Haviland  v.  Havlland,  130  Iowa,  611,  105 
N.  W.  354,  6  L.  R.  A.  (N.  S.)  281.  The  word- 
ing of  the  win  In  these  two  cases  Is  marked- 
ly different.  In  the  Webb  Case  it  was  held 
that  there  was  a  Ufe  estate  with  power  of 
disposition  added.  In  the  Haviland  Case 
It  was  held  that  there  was  a  life  estate 
without  power  of  disposition  added.  The 
difference  in  the  wording  of  the  two  wills 
accounts  for  the  different  holdings  in  the 
two  cases.    In  the  Webb  Case,  the  will  said: 

"I  devise  all  my  personal  property  of  every 
kind  and  description,  to  my  wife  to  have  and  to 
hold  during  her  life,  and  at  her  death,  wliat 
remains  shall  l>e  divide;^,"  etc. 

While  in  the  Haviland  Case  the  will  said: 

"I  give,  devise  and  bequeath  to  my  wife  all 

my  property    •    •    •   for  i^gr  eamhtsivs  use  and 
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ienefit  during  her  life;  •  •  •  and  what  re- 
mains to  be  equally  divided  between  my  chil- 
dren." 

In  the  Webb  Case  it  was  held  that  the 
wording  of  the  will  gave  the  widow  but  a 
life  estate  with  the  power  of  disposition  add- 
ed, while  in  the  Haviland  Case  it  was  held 
that  she  took  only  a  life  estate ;  that  power  to 
sell  could  not  be  implied  from  the  language, 
and  sale  could  only  be  made,  if  at  all,  for 
her.  support,  comfort,  and  maintenance ;  that 
the  general  power  of  alienation  could  not  be 
inferred  from  such  li^nguage.  We  think  the 
Haviland  Case  is  authority  for  our  holding 
in  this  case  that  the  wife,  Eliza,  took  only 
a  life  estate  without  the  power  of  alienation 
added. 

This  thought  is  further  confirmed  by  what 
is  said  in  the  seventh  clause  of  the  will,  in 
which  he  says: 

"Taxes  shall  be  promptly  paid  before  delin- 
quent No  part  of  my  estate  shall  be  sold  for 
taxes;  that  the  payment  of  taxes  shall  be  care- 
fully attended  to  by  whoever  has  charge  of  the 
estnte,  whether  it  he  my  tcife  during  her  life- 
time, or  the  guardian  or  flie  trustee  of  the  above- 
named  children  until  they  shall  come  into  pos- 
session." 

But  it  is  argued  that  the  words  used  In  the 
sixth  clause  of  the  will,  to  wit,  "All  other 
property  of  my  estate  that  ihuU  remain  at 
the  death  of  my  wife,",  indicate  a  purpose 
and  intent,  on  the  part  of  the  testator,  to 
give  to  his  vrife  the  right  of  disposition  dur- 
ing her  life.  If  we  were  to  admit  that  the 
use  of  the  words  "whatever  remains"  nec- 
essarily implies  power  of  disposition  during 
her  life,  there  would  be  much  in  the  ar- 
gument that  the  testator  intended  to  give 
her  power  of  disposition  during  her  life. 
Wear,  tear,  and  time  injure  or  destroy,  or 
diminish  the  value  of,  personal  property  dur- 
ing a  lifetime.  Property  may  be  lost  or  de- 
stroyed. By  the  operation  of  these  natural 
causes  the  property  may  be  diminished,  and 
that  which  Is  left  is  that  which  remains. 
As  said  by  counsel  in  argument:' 

"If  there  were  no  other  way  by  which  proper- 
ty may  be  diminished,  lost,  or  subtracted  from, 
other  than  by  selling  or  giving  it  away,  then 
it  would  be  logical  to  say  that  the  use  of  the 
word  'remains'  in  such  a  case  would  imply  the 
power  to  sell  or  give  away,  or  the  power  of  dis- 
position." 

niere  is,  however,  too  much  In  this  will 
and  in  the  attending  circumstances  to  nega- 
tive the  idea  that  it  was  the  intention  of  the 
testator  to  give  to  his  wife  the  power  of  dis- 
position as  to  the  property  described  in  the 
third  and  sixth  clauses  of  the  will.  We  must 
therefore  hold  that  no  such  power  was  given 
her  in  the  will. 

[3]  II.  We  come  next  to  the  consideration 
of  the  dalnis  made  against  her  administra- 
tor, B.  F.  Benham,  and  defendant,  Turkic. 

As  to  Erie  B.  Turkle,  it  is  claimed  that 
Elliza,  during  her  lifetime,  gave  to  him  a 
large  portion  of  the  iiroperty  which  she  re- 
.ceived  under  the  will:  that  she  gave  it  to  hln> 


without  any  consideration  therefor;  that, 
at  the  time  he  received  it,  be  knew  of  all  the 
conditions  of  the  will  under  which  she  re- 
ceived and  held  the  property;  that  he  took 
it  with  fall  knowledge  of  the  fact  that  she 
had  no  right,  under  the  will,  to  dispose  of  the 
property  held  hy  her  in  the  manner  in  wlilch 
she  disposed  of-  it. 

As  to  her  administrator,  it  Is  claimed  that 
her  estate  should  account  for  and  tarn  over 
to  these  h^rs  the  property  received  by  her 
under  the  will  of  Nathaniel  lobin.  Her  final 
report,  as  administratrix  of  the  estate  of 
Natbaoiel  Tobin,  shows  Uiat  abe  received  and 
held,  at  that  time,  as  such  administiatrix, 
the  sum  of  $7,753.15. 

Upon  this  question  we  are  not  able,  under 
the  record  as  it  now  stands,  to  make  a  find- 
ing of  fact  upon  these  issues  sufficiently 
definite  and  certain  to  enable  us  to  feel  that, 
in  so  attempting,  we  reach  a  conclusion  that 
is  Just  and  equitable  between  the  parties. 
We  are  satisfied  that  an  accounting  ou^t  to 
be  had,  and  that  the  estate  of  Eliza  Tobin 
should  be  required  to  account  for  all  moneys 
received  through  her  from  the  estate  of 
Nathaniel,  and  disposed  of  by  her  during 
her  lifetime,  except  the  income,  if  any,  from 
such  property,  and  excepting  such  as  was 
used  by  her  for  her  support  and  maintenance 
during  her  life,  and  that  the  defendant,  Tur- 
kle, should  be  required  to  account  for  and 
pay  back  all  moneys,  belonging  to  the  estate 
of  Nathaniel,  received  by  him  from  Eliza 
during  her  administration  of  the  trust  To 
this  end  we  deem  it  proper  to  remand  the 
case  to  the  trial  court  for  an  accounting  be- 
tween these  parties.  However,  under  the 
holding  here,  Turkle  should  not  be  required 
to  account  for  the  value  of  the  use  of  the 
real  ettate  during  the  life  of  Eliza,  but  only 
for  such  of  the  personal  property  as  he  re- 
ceived from  her  as  gift  or  otherwise. 

The  court  below  held  that  by  the  terms  of 
the  will  Miza  was  given  a  life  estate  in  all 
the  property,  with  an  absolute  power  of  dis- 
position during  her  lifetime,  and  that  any 
disposition  made  of  it  during  her  lifetime 
was  binding  upon  these  grandchildren,  thus 
coustruing  the  will  as  giving  to  the  wife  a 
life  estate  with  absolute  power  of  disposi- 
tion added.  The  case  is  reversed  and  re- 
manded for  an  accounting  as  herein  pro- 
vided. 

Reversed  and  remanded. 

DEEMER,  C.  J.,  and  LADD  and  SALING- 
ER,  31.,  concur. 


SIMONSON  V.  MONSON.    (No.  2602.) 

(Supreme  Court  of  South  DakoU.     Oct.  18, 

1916.) 
1.  CoDBTs  «=>391— Appbal  to  United  Staiss 

Supreme  Court— Jubisoiction. 

•  Although  a  state  appellate  court  loses  juris- 
diction  of  the  cause  upon  remission  of  its  judR- 
ment  to  a  lower  court,  jaevertheleea,  by  address- 
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ing  its  writ  of  error  to  the  appellate  court  rath- 
er than  to  the  trial  court  chancing  to  have  cus- 
tody of  the  record,  the  federal  Supreme  Court 
may  acquire  jurisdiction  of  an  appeal  from  the 
decision  of  the  state  appellate  court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  S§  1045,  1092;   Dec.  Dig.  <S=»391.] 

2,  CouBTS  «=»40(^Appbai.  to  Uhited  States 

SUPBEMS  COUBT— REMAKO  TO  STATE  CoUBT 
—  JUBISDICTION  OF  SXJPBEMB  CoUBT  —  PBE- 
BtJMPTION— REC  OBD . 

Where,  on  appeal  from  a  state  appellate 
court,  the  United  States  Supreme  Court  re- 
mands the  cause  to  the  state  appellate  court, 
reversing  the  judgment,  but  without  prejudice 
to  such  state  court's  power  to  determue  ques- 
tions left  open  by  its  original  opinion,  in  the 
absence  of  competent  showing  to  the  contrary, 
the  state  appellate  court  must  presume  in  aid 
of  its  own  jurisdiction  by  transfer  from  the 
United  States  Supreme  Court  that,  when  such 
court  originally  assumed  jurisdiction  of  the 
case  by  writ  of  error  directed  to  the  state  ap- 
pellate court,  it  (the  United  States  Supreme 
Court)  acquired  the  record  dther  from  the  state 
appellate  court  or  from  the  trial  court  by  prop- 
er writ. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  IS  1091,  1093 ;   Dec.  Dig.  «=9400.1 

8.  CouBTS  iS=>400— Appeal  to  United  States 
SuPBEME  COUBT— JUBISDICTION— Remand. 
Where  an  appeal  is  taken  from  a  state  ap- 
pellate court  to  the  United  States  Supreme 
Court  only  after  jurisdiction  has  passed  from 
the  state  appellate  coiirt  to  the  trial  court  by 
remittitur  of  the  cause,  the  United  States  Su- 
preme Court  acquires  jurisdiction  by  ousting 
that  of  the  trial  court,  since  both  courts  can- 
not have  jurisdiction  of  the  cause,  and  the  man- 
date of  the  Supreme  Court  remanding  the  cause 
to  the  state  appelate  court  is  effective  to  re- 
vest in  such  state  appellate  court  jurisdiction 
of  the  cause,  to  carry  out  the  mandate  of  the 
Supreme  Court,  and  to  determine  matters  un- 
disposed of  by  its  former  decision  and  that  of 
the  federal  court,  but  not  to  review  its  own  for- 
mer decision. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  a  1091,  1093 ;   Dec  Dig.  <&=»400.] 

4.  CouBTS  €=»399— Appeal  to  United  States 
Supbeme  Coubt  —  Questions  Reviewable. 

On  appeal  from  a  state  appellate  court,  the 
United  States  Supreme  Court  cannot  consider 
questions  not  passed  on  by  the  state  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §§  1089,  1090;  Dec.  Dig.  <S=»390;  Appeal 
and  Error,  Cent.  Dig.  §  8396.] 

5.  Vendor  and  Pubchaseb  <S=>232  —  Bona 
Fide  Pubchaseb— "Notice" — Possession. 

Actual,  continuous,  notorious^,  and  adverse 
possession  of  land  constitutes  notice  of  the  pos- 
sessor's unrecorded  deed  thereto. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  }§  540-645,  648-562; 
Deo.  Dig.  <S=»232. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Notice.] 

6.  Vendob  and  Pubchaseb  <S=9232  —  Bona 
Fide  Pubchaseb — NoTibE— Possession  un- 
deb  Recobded  Deed. 

A  prospective  purchaser  of  land  may 
ascribe  the  possession  of  a  third  person  to  such 
person's  right  under  a  recorded  'deed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent.  Dig.  S§  540-545,  548-562 ;  Dec. 
Dig.  «s>2d2.] 

7.  Vendor  and  Pubchaseb  «s»232  —  Bona 
Fide  PusoRASEB-'PossiiSsioN. 

Where  plaintiff  held  adverse  possession  of 
land,  there  being  on  record  a  deed  to  him  which 
a  prospective  purchaser  knew  to  be  void,  such 


pur(^iaser  could  not  ascribe  idalntifrs  posses- 
sion to  his  rights  under  the  recorded  instrument, 
since  the  basis  of  the  rule  authorizing  a  prospec- 
tive purchaser  to  ascribe  the  possession  of  a 
third  person  to  such  third  person's  rights  un- 
der a  recorded  instrument  is  the  preAumption 
that,  when  the  prospective  purcliascr  found  the 
third  party  in  possession,  and  he  took  steps  to 
ascertain  the  authority  under  which  possession 
was  taken,  he  found  the  recorded  instrument. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  M  540-645,  548-662: 
Dec.  Dig.  «=3232.] 

Appeal  from  Circuit  Conrt,  Roberts  Coun- 
ty;  J.  H.  McCoy,  Judge. 

Action  by  S.  J.  Simonson  against  Otto  Mon- 
soD.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Chester  L.  Caldwell,  of  St.  Paul,  Minn.,  and 
Howard  Babcock,  of  Sisseton,  for  appellant 
Frank  McNulty,  of  Aberdeen,  for  respondent. 

WHITING,  J.  Respondent  contends  that 
this  court  is  without  jnrlsdlctlon  herein. 
This  cause  has  once  been  before  this  court 
upon  this  appeal,  and  a  decision  rendered, 
which  dedalon  will  be  found  reported  In  22 
S.  D.  288,  117  N.  W.  183.  In  due  course  the 
remittitur  was  thereafter  sent  to  the  trial 
court.  Thereafter  an  appeal  was  taken  to  . 
the  federal  Supreme  Court,  and  the  writ  of  ' 
error  from  such  court  was  directed  to  this 
court,  which  writ  commanded  this  court  to 
transmit  to  such  court  the  record  herein. 
The  federal  court,  In  a  decision  reported  In 
231  U.  S.  341,  34  Sup.  Ct  71,  58  L.  Ed.  260, 
reversed  the  decision  of  this  court,  and  such 
court  remanded  the  action  to  this  court 
"without  prejudice  to  the  power  of  that 
court  "to  proceed  to  a  determination  of  the 
questions  which  were  left  <<)en  by  Its  opin- 
ion." For  an  understanding  of  the  question 
considered  in  the  former  decision  of  this 
court  and  by  the  federal  Supreme  Court,  ref- 
erence Is  made  to  the  above  decisions. 

[1  ]  Respondeat  contends  that,  when  the  re- 
mittitur was  sent  from  this  court  to  the  trial 
court,  this  court  lost  all  Jurisdiction  of  the 
case,  and  that,  inasmuch  as  the  writ  of  error 
from  the  federal  court  was  addressed  to  this 
court,  and,  as  claimed  by  respondent,  tills 
court  had  never  secured  from  the  trial  court 
and  transmitted  to  the  federal  court  the  orig- 
inal record  herein,  such  federal  court  never 
acquired  any  jurisdiction  over  this  cause. 
While  it  is  true  that,  when  an  appellate 
court,  in  the  absence  of  any  error,  fraud,  or 
Inadvertence,  remits  its  Judgment  to  a  lower 
court,  such  appellate  court  loses  all  Jurisdic- 
tion of  the  cause  and  cannot  thereafter  re- 
view, amend,  or  change  Its  former  decision, 
the  same  becoming  final  as  to  such  appellate 
court  when  remitted  to  the  trial  court,  it 
does  not  follow  that  the  federal  court  cannot 
acquire  Jurisdiction  of  an  appeal  from  the 
decision  of  such  state  appellate  court  slmi)ly 
because  It  addresses  Its  writ  of  error  to  such 
appellate  couft  rather  than  to  the  trial  court 
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which  chances  to  have  the  custody  of  the 
record.  ■ 

[2]  In  the  absence  of  any  competent  show- 
ing to  the  contrary,  tliia  court  must  pre- 
sume that  the  federal  court  did  acquire  such 
record  either  from  this  court  or  from  the 
trial  court.  There  is  a  total  lack  of  any 
competent  proof  to  show  that  the  federal 
court  did  not,  through  a  proper  writ,  obtain 
the  record  from  the  trial  court;  further- 
more, there  Is  nothing  in  the  flies  or  records 
of  this  cause  In  this  court  to  show  what,  if 
any,  record  was  eyer  transmitted  from  this 
court  to  the  federal  court.  In  Atherton  t. 
Fowler,  91  U.  S.  143,  23  L.  £3d.  265,  it  was 
declared : 

"The  rule  may  therefore  be  stated  to  be  that, 
if  the  highest  court  has,  after  judgment,  sent 
its  record  and  judgment  in  accordance  with  the 
law  of  the  state  to  an  inferior  court  for  safe- 
kee;>ing,  and  no  longer  has  them  in  its  own  pos- 
session, we  may  send  our  writ  either  to  the 
highest  court  or  to  the  inferior  court.  If  the 
highest  court  can  and  will,  in  obedience  to  the 
requirement  of  the  writ,  procure  a  return  of  the 
record  and  judgment  from  the  inferior  court, 
and  send  them  to  us,  no  writ  need  go  to  the 
inferior  court;  but,  if  it  fails  to  do  this,  we 
may  ourselves  send  direct  to  the  court  having 
the  record  in  its  custody  and  under  its  control. 
So,  too,  if  we  know  that  the  record  is  in  the 
possession  of  the  inferior  court,  and  not  in  the 
highest  court,  we  may  send  there  without  first 
calling  upon  the  highest  court;  but  if  the  law 
requires  the  highest  court  to  retain  its  own  rec- 
ordSj  and  they  are  not  in  practice  sent  down  to 
the  inferior  court,  our  writ  can  only  go  to  the 
highest  court  That  court,  being  the  only  cus- 
todian of  its  own  records,  is  alone  authorized  to 
certify  them  to  us." 

[3]  From  the  time  that  the  appeal  herein 
was  taken  to  this  court  until  there  shall  be 
a  decision  final,  in  the  sense  that  it  is  no 
more  subject  to  review  by  any  court,  juris- 
diction over  this  cause  rests  in  some  court. 
After  remittitur  from  this  court  to  the  trial 
court  the  Judgment  of  this  court,  so  far  as 
the  courts  of  this  state  were  concerned,  be- 
came final;  but  It  waa  not  owing  to  the  fact 
that  the  Judgment  was  final  that  this  court 
lost  Jurisdiction — rather  the  Judgment  be- 
came final  because  this  court  had  lost  Juris- 
diction, and  tills  court  had  lost  Jurisdiction 
because,  as  was  said  in  Ott  t.  Boring,  131 
Wis.  472,  110  N.  W.  824,  HI  N.  W.  833,  11 
Ann.  Cas.  857,  when  the  remittitur  is  sent 
to  and  filed  in  the  inferior  court,  "the  Juris- 
diction of  such  court,  which  has  been  sus- 
pended" pending  the  appeal,  "becomes  re- 
established, and  both  courts  cannot  have  Ju- 
risdiction over  the  cause." 

If  an  appeal  is  taken  from  Oils  court  to 
the  federal  court  prior  to  the  remitung  of 
the  cause  to  the  trial  court,  the  jurisdiction 
passes  directly  from  this  court  to  the  feder^ 
al  court  When,  however,  as  in  this  case,  an 
appeal  is  not  taken  to  the  federal  court  un- 
til Jurisdiction  has  passed  from  this  to  the 
trial  court,  the  Jurisdiction  acquired  by  the 
federal  court  ousts  the  Jurisdiction  of  the 
trial  court,  because  "both  courts  cannot  have 
jurisdlctloQ  over  the  cause."/"  Upon  the  dis- 
position of  a  cause  by  the  federal  court,  if 


Its  determination  Is  one  which  Is  final  In 
its  nature,  it  may  send  Its  mandate  either 
to  the  Supreme  Court  of  the  state  or  to  such 
inferior  court  thereof  as  may  hare  ine  custo- 
dy of  the  records  therein  and  be  capable  of 
carrying  out  the  mandate  of  such  court  If 
its  mandate  is  directed  to  the  trial  court 
when  it  is  received  by  such  court  the  Juris- 
diction of  the  federal  court  ceases,  but  there 
must  exist  somewhere — and  in  such  case  In 
the  trial  court — ^the  Jurisdiction  to  take  such 
steps  as  may  be  necessary  to  carry  out  the 
mandate  of  the  federal  court  In  case  the 
mandate  goes  to  the  state  appellate  court 
with  it  goes  the  Jurisdictioii  over  the  cause, 
not  the  Jurisdiction  to  review  or  in  any  oth- 
er maimer  consider  the  former  decision  or 
Judgment  of  such  state  court,  but  the  Juris- 
diction to  carry  out  the  mandate  of  the  fed- 
eral court,  and,  where,  as  in  this  case,  such 
court  has  not  finally  disposed  of  the  case, 
the  Jurisdiction  to  determine  those  matters 
left  undisposed  of  by  the  former  decision  of 
the  state  court  and  by  the  decision  of  the 
federal  court  In  this  case  it  clearly  ap- 
pears that  this  court,  in  its  former  decision, 
based  the  same  upon  one  certain  matter  dis- 
closed by  the  record,  and  in  no  manner  con- 
sidered or  passed  upon  certain  controlling 
questions  presented  b^  such  record. 

[4]  This  court  not  having  passed  upon 
such  other  questions,  the  federal  court,  fol- 
lowing the  rule  laid  down  in  Murdodc  ▼. 
Memphis,  20  Wall.  590,  22  U  Ed.  429,  oould 
not  and  did  not  consider  them,  but  left  them 
to  be  considered  and  determined  by  this 
court  Full  Jurisdiction  Is  thus  vested  In 
this  court  to  consider  and  pass  upon  all 
questions  presented  upon  this  appeal,  ex- 
cept such  as  have  been  determined  by  the 
former  decision  of  this  court  and  the  ded-  j 
sion  of  the  federal  court  / 

In  addition  to  what  appears  In  the  state- 
ment of  this  case  contained  in  our  formra 
decision,  the  following  material  facts  are 
disclosed  by  the  record  herein:  In  addition 
to  the  deed  of  May  31,  1905,  whidb  the  fed- 
eral Supreme  Court  has  held  to  be  ntill  and 
void,  Quinn,  on  the  3d  day  of  July,  1905, 
acknowledged  and  delivered  to  respondent 
another  deed  conveying  this  same  land. 
This  deed  was  never  recorded,  but  the  trial 
court  found  that  respondent  "had  been  in 
the  actual,  continuous,  notorious,  open,  and 
adverse  possession  of  said  premises  and  ev- 
ery part  thereof  from  July  3,  1905,  until 
July  10,  1905,  and  had  been  in  the  possession 
of  said  premises  on  Jnly  10,  1905,  and  ever 
since."  The  trial  court  found  that  the  ap- 
pellant "bad  notice  and  knowledge  of  the 
rights  of  plaintiff  in  and  to  the  above- 
described  premises  and  each  and  every  part 
thereof."  There  was  ample  evidence  to  sup- 
port the  first  of  these  findings,  and  respond- 
ent contends  that  such  iK>sse8sion  gave  to  ap- 
pellant such  constructive  notice  and  knowl- 
edge of  the  rights  of  respondent  as  to  ren- 
der respondent's  rights  under  his  unreconl- 
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ed  deed  superior  to  any  rlgbts  wblch  appel- 
lant could  acquire  through,  hla  deed,  whli^ 
deed  was  executed  and  delivered  on  July 
10,  1905. 

[6-7]  Appellant  virtually  admits  tbat  the 
possession  held  by  respondent  at  the  tlm>) 
appellant  took  his  deed  would  ordinarily 
have  been  sufficient  to  have  constituted  no- 
tice to  talm  of  respondent's  unrecorded  deed. 
He  contends,  however,  that  inasmuch  as  the 
evidence  shows  the  deed  of  May  31,  1905,  to 
have  been  of  record,  he  had  a  right  to  re- 
fer respondent's  possession  of  the  land  to 
such  deed,  and  therefore  bad  no  construc- 
tive notice  of  any  rights  of  respondent  other 
than  under  such  recorded  deed.  Without 
now  determining  how  far  one  who  finds  a 
third  party  in  possession  of  land  he  is.  about 
to  purchase  may  rely  upon  the  record  of  an 
instrument  which  would  lawfully  support 
such  i)08session,  we  refuse  to  recognise  the 
right  of  such  prospective  purchaser  to  as- 
cribe such  possession  to  any  tights  of  the 
possessor  under  an  Instrument  which  such 
prospective  purchaser  knows  {o  be  void.  The 
rule  authorizing  a  prospective  purchaser  to 
ascribe  the  possession  of  a  third  person  to 
such  third  person's  rights  under  a  recorded 
instrument  requires  as  its  basis  the  presump- 
tion that,  when  such  prospective  purchaser 
found  the  third  party  in  possession,  he  took 
steps  to  ascertain  the  authority  under  which 
such  possession  was  taken,  and  that  he  then 
acquired,  not  constructive,  but  actual,  no- 
tice of  the  recorded  instrument.  This  case 
then  stands  as  though  am>ellant  had  notice 
of  resiMndent's  possession,  and  that  he  as- 
cribed such  possession  to  the  deed  of  May 
31st,  then  of  record,  and  made  no  further 
investigation.  In  what  position  is  appel- 
lant placed?  If  he  believed  such  deed  valid, 
be  was  not  a  purchaser  in  good  faith.  If 
he  knew  such  deed  to  be  void,  he  knew  that 
it  constituted  no  Justification  or  support  for 
the  possession  held  by  respondent,  and  he 
would  have  no  right  to  ascribe  respondent's 
poasession  thereto,  but  would  be  bound  to 
Investigate  and  ascertain  by  what  legal 
right,  if  any,  respondent  held  possession. 
This  would  have  led  him  to  do  exactly  what 
be  would  have  been  required  to  do  if  the 
void  instrument  had  not  been  of  record — to 
take  such  steps  as  a  prudent  man  would 
have  taken.  There  is  no  evidence  that  he 
made  any  investigation  whatsoever.  Until 
be  took  suda.  steps  as  a  prudent  man  would, 
upon  learning  that  eoms  party  other  than 
bis  prospective  grantor  was  in  possession, 
and  after  taking  such  steps  tailed  to  learn 
of  the  deed  of  July  Sd,  he  cannot  claim 
that  he  is  a  purdiaser  without  notice  of  re- 
spondent's rights  imder  the  onreoorded  deed. 

The  judgment  and  order  appealed  from 
are  affirmed. 

McCOT,  P.  J.,  taking  no  part  in  this  de- 
cision. 


WHITMAN   V.   CHICAGO   GREAT  WEST- 
ERN RY.  CO.     (No.  20872.) 
(Supreme  Court  of  Iowa.    Sept.  21,  1015.) 

1.  Trial    «=>244  —  Insibxjctions    on    Bvi- 

DENCB. 

It  is  the  duty  of  the  trial  court  in  its  in- 
Btmctions  to  submit  to  the  jury  fully  and  im- 
partially the  law  essential  to  a  proper  determi- 
nation of  the  rights  of  the  parties,  without 
drawing  attention  to  nonessential  facts,  and 
without  emphasizing  evidentiary  facts,  the  ex- 
istence or  nonexistence  of  which  must  be  settled 
by  the  jury. 

[£M.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  U  577-681;   Dec.  Dig.  «=>244.] 

2.  Tbial  «s>103  —  Injueies  to  Licensees  — 
lusTBtrcnoNS  Invading  Pbovinok  or  Jubt. 

In  an  action  for  injaries  to  a  woman,  due 
to  falling  from  the  steps  of  a  depot  waiting 
room  in  the  dark,  an  instrnction  that  the  jury 
might  consider  the  number  of  timea  plaintiff  had 
passed  over  the  steps,  that  she  knew  they  were 
there,  and  that  it  was  dark,  and  whether  she 
took  hold  of  the  door  jamb,  or  asked  for  lights, 
"or  took  any  other  reasonable  precautions'  for 
her  own  safety,  was  erroneous,  as  invading  the 
province  of  the  jury,  by  inferentially  saying 
that  the  matters  referred  to  tended  to  show 
that  the  plaintiff  did  not  take  reasonable  pre- 
cautions lor  her  own  safety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  43&^38 ;  Dec.  Dig.  <S=>193.] 

8.  Tbiai.  «:s»244  —  Injvbies  to  lacENSEES  — 

'     IRSTBUCTIONS  OH   EviDBHCE. 

In  an  action  for  injuries  in  falling  from 
the  steps  of  defendant's  waiting  room  in  the 
dark,  an  instruction  emphasizing  facts  wtiich 
would  exonerate  defendant  from  blame,  with- 
out calling  the  attention  of  the  jury  to  the  fact 
that  plaintiff  was  there  as  a  licensee,  and  that 
defendant  owed  her  the  duty  of  furnishing 
lights,  was  erroneous,  as  emphasising  eviden- 
tiary facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  677-«81 ;   Dec.  Dig.  «=»244.] 
4.  Cabriebs  ®=9282— Injubies  to  Licensees 

— DtTTT  TO   PEBbONS  IN    STATION  —  "TBES- 
PAS8EB." 

A  passenger,  who  has  alighted  from  a  train 
and  has  obtained  permission  to  stay  in  the  wait- 
ing room  of  the  depot  to  await  the  coming  of 
her  husband,  is  not  a  trespasser,  and  the  com- 
pany owes  her  the  ddty  of  exercising  reason- 
able care  for  her  safety. 

[B3d.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §g  1103,  1107,  1108,  1115.  1118; 
Dec.  Dig.  «=»282. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Trespasser.] 

Appeal  from  District  Court,  Bremer  Coun- 
ty; C.  H.  Kelley,  Judge. 

Action  for  personal  injury.  Opinion  states 
the  facts.    Reversed. 

Sager  &  Sweet,  of  Waverly,  for  appellant. 
Hagemann  &  Farwell,  of  Waverly,  and  Carr, 
Carr  &  Evans,  of  Des  Moines,  for  appellee. 

GAYNOR,  J.  This  Is  an  action  to  recover 
for  i>er8onal  injuries  which  the  plaintiff 
claims  she  sustained  in  attempting  to  pass 
from  defendant's  waiting  ro<Hn  on  the  even- 
ing of  September  18,  1910.  It  appears  that 
the  plaintiff  was  a  passenger  on  defendant's 
railway  from  Waverly  to  the  town  of  Tripoli, 
Bremer  county,  Iowa;    that  she  arrived  at 
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the  town  of  Tripoli  In  the  evening,  and  went 
Immediately  from  the  train  to  the  station 
house  for  the  purpose  of  awaiting  the  com- 
ing of  her  husband.  After  waiting  a  short 
time  at  the  station  bouse,  in  the  waiting 
room,  it  became  dark,  .  No'  lights  were  in 
the  waiting  room,  or  about  the  station  house, 
except  one  in  the  tlcliet  office,  where  the 
station  agent  was  at  work.  When  she  went 
to  the  station  house  to  wait  for  her  husband, 
she  asked  the  ticket  agent,  in  charge  of  the 
station,  whether  any  of  her  people  had  been 
in  town  that  day,  and  he  said  they  had,  but 
had  gone  home.  She  asked  him,  then,  if 
she  might  wait  there  in  the  station  house, 
and  he  said: 

"Yes.  *  ♦  *  I  am  going  to  supper,  and 
will  be  back  in  a  little  while.  You  can  stay 
here." 

After  she  bad  remained  in  the  station 
house  a  short  time,  she  went  to  the  hotel  to 
get  her  grrip,  which  some  one  liad  carried 
there.  She  returned,  however,  with  her  grip 
to  the  depot.  When  the  agent  returned  from 
supper,  she  asked  him  if  she  could  use  the 
telephone  to  call  her  husband.  The  agent 
told  her  she  had  better  go  to  the  hotel  and 
telephone  from  tbere,  so  she  started  to  leave 
the  waiting  room  for  that  purpose,  leaving 
her  grip  behind.  In  passing  out  of  the  door, 
she  fell  and  received  the  Injuries  of  which 
she  complains.  She  testifies  that  she  went  to 
the  hotel  for  her  grip  before  the  agent  went 
to  supper,  but  after  she  had  asked  him  If 
she  might  r^naln  in  the  depot  She  also  tes- 
tifies that  It  was  light  when  she  got  back 
from  the  hotel ;  that,  In  going  to  the  hotel, 
she  departed  and  returned  through  the  same 
door  out  of  wlilch  she  felL  She  also  testi- 
fied that  it  was  dark  when  she  asked  the 
agent  If  she  might  use  his  telephone  to  com- 
municate with  her  husband.  She  further  tes- 
tified: 

"When  I  started  to  the  hotel  to  telephone,  and 
at  the  time  I  fell,  it  was  so  dark  you  couldn't 
Bee  the  steps,  or  anything;  couldn't  see  the  plat- 
form or  rails;  that  she  was  not  positive  that 
the  door  was  closed,  and  she  opened  it,  but 
thinks  it  was  open.  She  noticed  tliat  it  was 
dark  outside,  and  that  she  couldn't  see  the 
steps." 

As  to  her  fall,  her  testimony  is: 

"After  starting  to  go  to  the  hotel,  I  stepped 

out  the  door  to  step  down,  and  the  next  thing 

I  knew  I  laid  upon  the  platform." 

She  says  she  noticed  it  was  so  dark  she 
could  not  see  at  the  time  she  attempted  to 
leave  the  waiting  room  and  fell.  There  were 
three  steps  leading  to  the  waiting  room.  She 
said  she  bad  the  steps  in  miud  when  she 
started  out  to  telephone;  that  she  looked  to 
see  where  they  were,  but  it  was  so  dark 
she  couldn't  see.    She  further  testified: 

"I  don't  think  I  had  bold  of  the  doorway  on 
either  side  as  I  went  to  step  out." 

The  train  on  which  the  plalntifr  arrived 
reached  Tripoli-  about  6  o'clock  in  the  even- 
ing. Tbere  was  no  other  train  scheduled  to 
leave  Tripoli  on  that  day  after  6  o'clock. 
Tlie  iwxt  train  was  pdieduled  for  7  o'clock 


the  next  morning.  No  train  stopped  or  car- 
ried passengers  from  Tripoli  between  these 
hours. 

The  cause  was  tried  to  a  Jury  and  a  ver- 
dict rendered  fcH:  the  defendant.  Judgment 
being  entered  upon  the  verdict,  plalntiO!  ap- 
peals. 

In  view  of  the  fact  tliat  this  case  must  be 
reversed,  we  have  not  attempted  to  set  oat 
all  the  evidence,  or  even  a  substantial  por- 
tion of  the  evidence,  that  went  to  make  up  tbe 
case.  Nor  do  we  assume  to  pass  upon  the 
sufliclency  of  the  evidence  to  make  a  case 
for  or  against  the  plaintiff.  The  plaintiff  in 
her  appeal  complains  of  tbe  acti<m  of  tbe 
court  in  the  submission  of  the  cause  to  the 
jury.  We  will  not  attempt  to  set  out  the  er- 
rors ccHuplained  of  in  tbe  language  of  ap- 
pellant, nor  in  tbe  order  In  which  they  are 
presented  in  appellant's  brief.  Suffice  it  to 
say  that  tbe  plaintiff  complains  of  the  in- 
structions of  the  court  to  the  jury  as  a  whole 

Although  api)ellant  bad  divided  her  com- 
plalnt  of  these  instructions  into  several  parts, 
the  objection  urged,  when  concretely  stated, 
is  that  the  court  unduly  emphasized  what  tbe 
court  conceived  to  be  the  duties  which  the 
plaintiff  owed  to  herself  for  her  own  protec- 
tion— ^unduly  emphasized  the  things  omitted 
by  her  which  she  might  have  done,  with  the 
suggestion  added  that  the  omitted  things,  if 
done,  would  have  prevented  the  accident  of 
which  she  complains.  There  is  no  claim  that 
tbe  court  did  not  correctly  state  the  law  of 
the  case,  but  in  the  manner  of  stating  it  the 
court  made  prominent  and  gave  unuue  em- 
phasis to  those  facts  from  which  an  Inference 
of  negligence  on  the  part  of  the  plaintiff 
might  t>e  drawn,  and  omitted  any  suggestion 
as  to  facts  quite  as  well  established,  and  as 
closely  related  to  platntlOi's  conduct  at  tbe 
time,  as  were  the  facts  set  out  or  referred 
to  and  emphasized  in  tbe  instmctionsy  from 
whidi  an  inference  of  due  care  might  be 
drawn. 

Thus  it  is  claimed  that  tbe  court  in  its  in- 
structions made  a  point  to  tbe  jury  of  the 
fact  that  the  plaintiff  failed  to  ask  for  U«rhta^ 
while  no  word  was  sp(Aea  to  the  jury  of  the 
duty  of  the  defendant  to  fomiah  liijhts.  The 
attention  of  the  jury  was  especially  directed 
to  the  fact  that  the  night  was  dark,  very 
dark;  that  the  plaintiff  Icnew  it  was  dark, 
and  knew  thiat  she  could  not  see  the  steps 
when  she  attempted  to  peas  out  of  the  door. 
The  suggested  inference  is  that  she  was  net^ 
ligent  in  attempting  to  pass  out  of  the  door 
without  asking  for  lights,  under  tbe  condi- 
tions that  attended  her  act.  The  Jnty's  at- 
tention was  especially  directed  to  the  &ct 
that  she  bad  previously  passed  over  these 
steps  and  through  this  door  when  it  was 
light  and  she.  could  see ;  ttuit  when  she  at- 
tempted to  pass  out  of  tbe  door,  at  tbe  time 
she  fell,  she  failed  to  take  bold  of  the  door 
jamb. 

As  will  be  seen  hereafter,  the  Inference 
suggested  by  tbe  instructions,  aa  gtren,  in 
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the  manner  In  whlcb  they  were  given,  wasi 
that  reasonable  care  required  plaintiff  to  ask 
for  lights  before  attempting  to  leaye  the 
room ;  that  a  failure  to  take  hold  of  the  door 
Jamb  in  attempting  to  pass  out  of  the  room 
was  an  act  of  carelessness.  It  Is  claimed,  In 
fact,  that  the  court  In  Ita  instructions  called 
the  jury's  attention  especially  to  all  the 
points  of  weakness,  if  any  weakness  there 
was,  In  the  plalntlfTs  evidence  touching  her 
contributory  negligence,  while  it  passed  over. 
In  general  terms,  the  negligence  of  the  de- 
fendant, saying  simply,  when  speaking  of  de- 
fendant's duties  and  the  negligence  charged 
against  the  defendant: 

"The  burden  of  proof  is  on  the  plaintiff  to 
show  that  the  defendant  was  negligent  In  re- 
spect to  the  matters  charged,  or  some  of  them ; 
that  negligence  is  the  omission  to  do  something 
which  a  reasonably  prudent  person,  guided  by 
these  considerations  wliich  ordinarily  regulate 
the  conduct  of  human  affairs,  would  do,  or  do- 
ing something  which  a  reasonably  prudent  per- 
son wonid  not  do,  under  similar  or  like  drcnm- 
stancea." 

[1]  We  are  Inclined  to  think  that  there  is 
some  Justice  in  the  criticism  urged  against 
these  instructions,  though  not  to  the  extent 
urged.  It  has  been  repeatedly  held  by  this 
court  that  it  is  the  duty  of  the  trial  court 
in  its  instructions  to  the  Jury  to  submit  to 
the  Jury  fully,  and  fairly  and  Impartially 
the  law  essential  to  a  proper  determination 
of  the  rights  of  the  parties  under  the  record 
made.  The  attention  of  the  Jury  should  not 
be  drawn  to  nonessential  facts,  facts  not  de- 
termlnatlye  of  the  rights  of  the  parties.  The 
court  should  not  emphasize  or  give  undue 
prominence  to  evidentiary  facts,  the  exist- 
ence or  nonexistence  of  which  must  be  set- 
tled by  the  Jury.  See  Campbell  v.  Wheeler, 
69  Iowa,  588,  29  N.  W.  613;  Doyle  T.  Bruns, 
138  Iowa,  439,  114  N.  W.  1;  West  v.  Hall- 
way Co.,  T7  Iowa,  654,  35  N.  W.  479,  42  N. 
W.  512;  Van  Norman  v.  Modern  Brother- 
hood, 143  Iowa,  536,  121  N.  W.  1080;  Mc- 
Bride  v.  Railway  Co.,  134  Iowa,  398,  109 
N.  W.  618. 

[2]  The  court  in  its  dghth  instrucUon  to 
the  Jury  said: 

"Both  the  plaintiff  and  the  defendant  were 
required  to  exercise  ordinary  care  under  the 
circumstances.  You  should  carefully  note  that 
the  degree  of  care  which  the  plaintiff  was  re- 
quired to  exercise  is  exactly  the  same  as  that 
required  of  the  defendant,  and  if  the  plaintiff 
failed  to  perform  her  duty  in  this  respect,  which 
failure  contributed  to  her  fall,  then  she  cannot 
recover  in  this  action,  even  though  you  also 
find  that  the  defendant  also  failed  in  its  duty. 
In  determining  whether  or  not  the  plaintiff  ex- 
ercised such  reasonable  and  ordinary  care,  it  is 
proper  for  you  to  consider  the  number  of  times 
the  plaintiff  passed  over  the  steps  in  question, 
that  she  knew  the  steps  were  there,  that  she 
knew  it  was  so  dark  that  she  could  not  see  the 
steps,  and,  as  bearing  upon  this  question,  you 
may  also  consider  whether  or  not  the  plaintiff 
took  hold  of  the  door  jamb,  or  asked  for  lights. 
or  took  any  other  reasonable  precautiont  and 
care  for  her  own  safety." 

A  casual  reading  of  this  Instruction  sug- 
gests the  thought  that  it  was  the  opinion 
of  the  court,  and  the  Jury  were  given  to  bo 
153N.W.-65 


understand,  that  if  they  found  that  the 
plaintiff  had  passed  over  these  steps  before, 
that  she  knew  they  were  there,  that  it  was 
so  dark  she  could  not  see,  that  she  did  not 
ask  for  lights  before  attempting  to  pass  out, 
and  that  she  did  not  take  hold  of  the  door 
Jamb  In  attempting  to  pass  out,  she  did  not 
act  as  a  reasonably  prudent  person  would 
act  under  the  circumstances,  for.  In  the  clos- 
ing of  the  Instruction  the  court  says,  after 
reciting  these  facts,  "or  take  any  other  rea- 
tonable  preoautiona  and  care  for  her  own 
safety,"  Infer^itially  saying  to  the  Jury 
that  the  matters  referred  to  in  the  instruc- 
tion tended  to  show  that  Bh«  did  not  take 
reasonable  precaution  and  care  for  her  own 
safety.  This,  we  think,  was  Invading  the 
province  of  the  jury,  not  perhaps  directly, 
but  inferentlally,  and  therefore  error. 

[3]  In  the  ninth  instruction  the  court  said 
to  the  jury: 

"During  the  time  that  the  relationship  of  pas- 
senger and  carrier  of  passengers  exists  the  law 
requires  of  the  carrier  a  high  degree  of  care 
for  the  safety  of  the  passenger.    As  between  the 

elaintiff  and  the  defendant,  however,  such  re- 
ttionship  had  ceased  prior  to  the  time  she  fell, 
and  the  only  duty  which  the  defendant  then 
owed  to  her  was  that  of  reasonable  and  ordi- 
nary care.  The  mere  fact  that  the  defendant  is 
a  railroad  company  does  not  in  any  way  in- 
crease its  duty  to  the  plaintiff,  and  in  consid- 
ering this  case  you  should  be  governed  by  the 
same  rules  that  would  apply  between  two  in- 
dividuals. In  determining  whether  or  not  de- 
fendant waa  negligent  in  any  or  all  of  the  re- 
spects claimed  b^  plaintiff,  as  set  out  in  para- 
graph 1  hereof,  it  is  proper  for  you  to  consid- 
er the  manner  In  which,  with  the  knowledge  and 
consent  of  defendant,  the  said  station  was  used 
by  the  public,  after  the  departure  of  trains,  at 
and  prior  to  toe  time  plaintiff  fell,  the  length  of 
time  which  had  elapsed  since  the  train  had  de- 
parted at  the  time  in  question,  the  fact  that,  at 
the  time,  no  trains  were  being  operated  over 
said  road  during  the  nighttime,  the  tact  that  the 
personal  business  of  the  defendant  did  not  re- 
quire lights  in  the  vicinity  of  said  steps,  and  all 
of  the  other  facts  and  circumstances  disclosed 
by  the  evidence." 

It  will  be  noted  that  in  this  Instruction  the 
court  rather  emphasized  those  facts  which, 
in  the  mind  of  the  Jury,  would  tend  to  ex- 
onerate the  defendant  from  all  blame.  No- 
where in  the  Instructions  does  the  court  call 
the  attention  of  the'  jury  to  the  fact  that 
the  plaintiff  was  there  with  the  knowledge 
and  consent  of  the  defendant  company.  No- 
where does  It  call  attention  to  the  fact,  which 
the  evidence  disclosed,  that  there  were  no 
lights  In  the  room  occupied  by  the  plaintiff, 
or  any  duty  on  the  part  of  the  defendant  to 
furnish  lights. 

Taking  these  two  instructions  together,  the 
Jury  might  well  have  inferred  that  the  plain- 
tiff was  negligent  if  she  did  not  caU  for 
lights;  that  no  duty  rested  on  the  defend- 
ant to  furnish  lights,  although  the  Jury 
might,  Independent  of  this  Instructicm,  have 
found  that  reasonable  care  for  the  safety 
of  the  plaintiff  required  the  furnishing  of 
lights.  The  calling  of  the  Jury's  attention  to 
the  fact  that  the  plaintiff  did  not  call  for 
lights,  without  referring  to  the  fact  that  the 
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defendant  company  had  not  furnished  any 
lights,  might  have  led  to  the  conclusion,  on 
the  part  of  the  jury,  that  it  was  the  opinion 
of  the  court  that  the  defendant  owed  the 
plaintiff  no  dul^  to  furnish  lights,  unless 
called  for  by  her,  even  though  reasonable 
care  on  the  part  of  the  defendant  might  have 
suggested  to  the  Jury  the  necessity  of  fur- 
nishing lights,  independent  of  her  request 

This  was  a  public  waiting  room,  kept  by 
the  defendant  for  the  use  of  the  public  in 
its  dealing  with  the  public.  The  plaintiff 
was  there  with  the  consent  of  the  defendant 
She  was  there  awaiting  the  arrival  of  her 
husband.  It  is  not  unreasonable  to  suppose 
that  the  defendant  knew  that  she  would  be 
required  later  to  leave  this  waiting  room 
through  this  door.  There  was  no  light  there 
to  guide  her  to  or  through  the  door.  The 
door  was  at  least  two  feet  above  the  plat- 
form. The  top  step  was  under  the  threshold 
narrowing  the  step  to  about  seven  inches 
Tliese  matters  were  not  recited  by  the  court 
in  its  instructions  to  the  Jury. 

While  we  deprecate  the  recital  of  facts  and 
circumstances  in  instructions  which  have 
probative  force  upon  the  issues  tendered, 
because  they  tend  to  give  undue  prominence 
to  the  facts  recited,  we  are  clearly  of  the 
opinion  that  If  the  court  undertakes  to  re- 
cite the  facts,  disclosed  by  the  evidence, 
which  have  probative  force  upon  the  issues 
tendered,  it  must  recite  aU  the  facts  favora- 
ble to  the  party,  as  well  as  those  which  mili- 
tate against  his  claim.  We  most  emphatical- 
ly dissent  from  the  practice  of  reciting  facta 
which  militate  against  one  party,  without  a 
recitation  of  the  facts  favorable  to  his  con- 
tention, and  reciting  facts  which  are  favora- 
ble to  the  other  party's  contention,  without 
a  recitation  of  facts  disclosed  by  the  evidence 
which  militate  against  his  contention,  and  we 
think  that  is  the  condition  that  confronts  ua 
here.  In  Van  Norman  v.  Modern  Brother- 
hood, 143  Iowa,  661,  121  N.  W.  1080,  this 
court,  speaking  through  Judge  Weaver,  said: 

"The  practice  of  embodjring  in  an  instruction 
a  recitation  of  facts  on  which  a  party  reUes  is 
not  to  be  encouraged,  because  of  the  tendency  to 
thereby  unduly  magnify  the  importance  of  the 
matters  thus  selectM  for  specific  mention." 

It  will  be  noted  that  in  the  last  Instruction 
referred  to  the  court  told  the  Jury  that,  in  de- 
termining whether  or  not  the  defendant  was 
negligent,  they  should  consider  the  fact  that 
the  personal  business  of  the  defendant  did  not 
require  lights  in  the  vicinity  of  the  steps ;  that 
no  trains  were  being  operated  over  its  road 
during  the  nighttime.  It  is  apparent  that  it 
makes  no  difference  whether  the  defendant's 
personal  convenience  required  lights  or  not 
If  It  owed  a  duty  to  furnish  lights  to  those 
using  the  depot  by  its  permission.  It  will  be 
borne  in  mind  that  the  plulutlff  arrived  at 
this  station  on  defendant's  train;  that  she  im- 
mediately entered  defendant's  waiting  room ; 
that  she  was  there  and  remained  there  with 
the  knowledge  and  consent  of  the  defendant 


company,  pending  the  arrival  of  her  husband 
to  transport  her  to  her  home.  The  company 
then  owed  a  duty  to  the  plaintiff  to  keep  the 
premises  in  a  reasonably  safe  condition  for 
her  use  during  the  time  she  remained  there 
under  those  circumstances,  and  if  reasonable 
care  required  the  use  of  lights  to  that  end, 
it  was  the  duty  of  the  company  to  furnish  the 
lights,  even  though  not  requested  by  her. 
This  court,  speaking  through  Judge  Deemer, 
in  Upp  V.  Darner,  160  Iowa,  quotation  from 
page  407,  130  N.  W.  409,  32  L.  R.  A.  (N.  S.) 
743,  Ann.  Cos.  1912D,  674,  stated  the  rule 
thus: 

"One  is  under  no  duty  to  keep  his  premises  in 
a  safe  condition  for  the  visits  of  trespassers. 
But,  if  he  expressly  or  by  implication  invites 
others  to  come  upon  his  premises,  it  is  his  du- 
ty to  be  reasonably  sure  that  he  is  not  invit- 
ing them  into  a  place  of  danger,  and  to  this  end 
he  must  exercise  ordinary  care  and  prudence 
to  render  the  premises  reasonably  safe  for  their 
visit" 

In  this  ninth  instruction  the  court  told  the 
Jury  that,  when  they  came  to  consider  wheth- 
er or  not  the  defendant  was  negligent  it  was 
proper  for  them  to  consider  the  length  of 
time  that  had  elapsed  since  the  train  had  de- 
parted, the  fact  that  no  tiains  were  being 
operated  over  the  road  during  the  night,  and 
the  fact  that  the  personal  businesa  of  the 
defendant  did  not  require  lights,  but  nowhere 
told  them  that,  notwithstanding  the  fact  that 
no  trains  were  operated  during  the  night, 
notwithstanding  the  fact  that  the  personal 
business  of  the  defendant  did  not  require 
lights  in  the  vicinity  of  the  steps,  yet  if 
reasonable  care  for  the  safety  of  those  who 
were  in  or  using  the  waiting  room  with  the 
I)ermi8sion  of  the  company  required  lights  in 
the  vldnlty  of  these  steps,  the  company  conld 
not  escape  UabUity  on  the  mere  ground  that 
It  was  not  operating  trains  at  that  time,  and 
did  not  require  lights  for  the  transaction  of 
Its  personal  business. 

When  the  plaintiff  left  the  defendant's 
train  and  entered  defendant's  waiting  room, 
and  with  the  permission  of  the  company  re- 
mained there,  awaiting  transportation  to  her 
home,  the  company  owed  her  some  duty,  a 
duty  at  least  to  exercise  reasonable  care  to 
see  that  the  waiting  room  was  in  a  condition 
that  rendered  it  reasonably  safe,  not  only  for 
her  while  remaining  there,  but  in  a  condition 
reasonably  safe  for  her  to  pass  from  the 
depot  when  the  time  arrived  for  her  de- 
parture. 

[4]  It  may  be  admitted  that  she  was  not 
a  passenger,  but  she  surely  was  not  a  tres- 
passer. She  was  there  for  a  legitimate 
purpose,  growing  out  of  her  previous  relation- 
ship with  the  company.  She  was  there  at 
least  with  the  knowledge  and  consent  of  the 
company,  and  out  of  this  relationship  grew  a 
dnty  to  her  i)ersonally,  and  a  failure  to  exer- 
cise reasonable  care  in  the  disdiarge  of  this 
duty  constituted  actionable  negligence.  No- 
where did  the  court  put  the  thought  to  the 
Jury  specifl^'ally  that  the  company  owed  the 
plaintiff  any  duty. 
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We  tUnk,  tor  the  errors  pointed  oat,  tbe 
cause  ougbt  to  be,  and  ia,  reversed. 
Ueversed. 

DBEMRR.  a  J.,  and  LADD  and  SAI/INO- 
ER,  JJ.,  concur. 


FLANNBRY  v.  INTHRURBAN  RY.  CO, 
(No.  80098.) 

(Supreme  Court  of  Iowa.  S«pt  21,  1915.) 

1.  STxxaBT  RAnBOADB  «=>9&— GaosBiire— Stop, 

liOOK,  AlfD  LiWTKK  RUI.E. 

The  BtoQ,  lookj  and  listen  rule  does  not  ap- 
ply with  all  its  strictness  to  street  railways. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, CJent.  Vit.  H  204-208 ;  Dec.  Dig.  «=>98.] 

2.  Street  Raii-boads  ®=»117— Cbossiwo  Acci- 
dents—Aoriows-^tJiiT  QxTEsnoN. 

In  tn  action  by  motorists,  atmck  by  a 
street  car,  the  question  whether  they  were  guilty 
of  contributory  negligence  in  not  stopping  their 
machine  when  they  saw  the  approaching  car 
held,  nnder  tlie  evidence,  (or  the  jury. 

[Bid.  Note.— -For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |f  239-257;  Dec.  Dig.  «=> 
117.1 

3.  Stbebt  Railboadb  4=>74  —  Obdinaitobb  — 
Validitt. 

Though  a  street  car  company's  franchise 
has  expired,  yet  where  It  Is  continuing  to  oper- 
ate its  cars  by  virtne  of  an' extension,  it  is  bound 
by  a  prior  oitlinance  limitug  the  speed  of  cars. 
lEi.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §  154 ;  Dec.  Dig.  €=974.] 

4.  Stbeet  Railsoads  €=>113— Aotions— Kvi- 

DENCE— AdMISSIBILITT. 

In  an  action  by  motorists,  strock  by  a  street 
car,  where  the  negligence  relied  on  was  the  ex- 
cessive speed  of  the  car,  and  it  was  claimed  that 
tlie  motorists  were  guilty  of  contributory  negli- 
gence in  not  stopping,  though  they  saw  the  car, 
evidmce  that  they  heard  no  warning  is  admissi- 
ble, when  limited  to  the  qaestion  of  contributory 
negUgence. 

[Sd.  Note, — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ig  229-238;  Dec.  Dig.  <g=> 
113.] 

5.  Evidence  ®=3471  —  Conclttsion  of  Wit- 
ness—ADMieaiBiLrrr. 

In  an  action  by  a  motorist,  rnn  down  by 
a  street  car,  his  wife,  who  was  driving,  cannot 
testify  as  to  whether  her  husband  apparently 
saw  she  could  not  control  the  machine;  that 
calling  for  a  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-2185;  Dec.  Dig.  «s>471.] 

6.  Evidence  «=5>472— Opinion— Pbovince  op 

JVBT. 

In  an  action  by  a  motorist,  hurt  In  a  colli- 
sion with  a  street  car,  where  it  was  claimed 
be  was  guilty  of  contributory  negligence  in  not 
stopping  his  machine  when  he  saw  the  car,  he 
is  entitled  to  testify  that  he  thought  he  conld 
pass  ahead  of  the  car;  such  testimony  not  in- 
vading the  province  of  the  jury. 

(EJd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2186-2196,  2248;  Dec.  Dig.  «=. 
472.] 

Appeal  from  District  Court,  Dallas  Coun- 
ty; J.  H.  Applegate,  Judge. 

Action  to  recover  damages  claimed  to  bare 
resulted  from  a  collision  between  plaintiff's 
automobile    and    one    of    defendant's    cars. 


Judgment  )a  the  court  below  for  the  plain- 
tifr.    Defendant  appeals.    Affirmed. 

Parker,  Parrlsh  &  Miller  and  Arthur  G. 
Rlppey,  all  of  Des  Moines,  for  appellant  E. 
J.  K^ly,  of  Des  Moines,  for  appellee. 

GAYNOR,  J.  On  the  afternoon  of  June 
16,  1913,  about  3  o'clock,  the  plaintiff  and 
his  wife  and  children  were  riding  in  an  au- 
tomobile. The  wife  was  driving,  and  plain- 
tiff was  sitting  by  her  side.  .  The  children 
were  in  the  rear  seat  The  defendant  is  an 
interurban  railway  company,  and  was  oper- 
ating one  of  its  Interurban  cars  on  the 
streets  of  Des  Moines.  At  this  particular 
time  it  was  operating  its  car  on  Fourteenth 
street  Fourteenth  street  runs  north  and 
south.  Capitol  avenue  runs  east  and  west. 
The  plaintiff  was  proceeding  eastward  on 
Capitol  avenue.  Defendant's  car  was  pro- 
ceeding southward  on  Fourteenth  street.  At 
the  intersection  of  these  streets  the  collision 
occurred  of  which  complaint  is  made.  In 
the  collision  the  plaintiff  claims  that  be  and 
his  wife  were  injured  and  his  automobile 
damaged.  He  brings  this  action  to  recover 
all  the  damages  sustained;  his  wife  having 
assigned  to  him  her  claim  for  damages 
against  the  company. 

The  negligence  charged  against  the  defend- 
ant company  Is  that  It  was  running  its  car, 
at  the  time  of  the  collision,  negligently,  in 
that  it  was  driven  at  a  dangerous  rate  of 
speed  as  it  approached  the  crossing  over 
which  plaintiff  was  required  to  pass,  and 
that  the  speed  at  which  it  was  operated  was 
In  violation  of  the  ordinance  of  the  city 
reading  as  follows: 

"No  car  shall  run  at  a  greater  rate  of  8i>eed 
within  the  business  portion  of  the  city  than  eight 
miles  an  hour,  nor  shall  the  same  be  run  In 
any  other  portion  of  the  said  city  at  a  greater 
rate  of  speed  than  twelve  miles  an  honr." 

Defendant's  answer  to  plaintiff's  claim  is 
a  general  deniah  Upon  the  Issues  thus  ten- 
dered the  cause  was  tried  to  a  Jury,  and  a 
verdict  returned  for  the  plaintiff,  and.  Judg- 
ment being  entered  thereon,  defendant  ap- 
peals. 

[1,  2]  It  appears  that,  at  the  conclusion  of 
all  the  testimony,  the  defendant  filed  the  fol- 
lowing motion  for  a  verdict  in  its  favor  up- 
on the  record  as  made: 

"(1)  There  is  no  sufficient  evidence  n^on  which 
the  jury  would  be  warranted  in  returning  a  ver- 
dict against  the  defendant  in  this  case. 

"(2)  There  is  no  sufficient  evidence  which 
would  warrant  the  court  in  submitting  the  ques- 
tion of  the  defendant's  negligence  to  the  jury  In 
this  case. 

"  (3)  That  under  the  evidence  in  this  case,  if  a 
verdict  were  returned  against  the  defendant  by 
the  jury,  it  would  be  the  duty  of  the  court  to 
set  such  verdict  aside. 

"(4)  The  evidence  in  this  case  fails  to  show 
that  the  plaintiff,  or  his  wife,  or  the  driver  of  the 
automobile  in  qnestlon,  were  free  from  contribu- 
tory negligence. 

"(5)  The  evidence  in  this  case  affirmatively 
shows  that  the  plaintiff,  or  his  wife,  or  the  driver 
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of  the  automobfle  In  question,  were  guilty  of 
aegligence  which  directly  contributed  to  the  in- 
juries sued  on  and  claimed  in  this  action." 

This  motion  was  by  the  court  over  ruled, 
and  this  action  of  the  court  Is  assigned  aa 
error.  The  correctness  of  the  ruling  dependB 
upon  the  evidence  before  the  conrt,  at  the 
time  the  motion  was  made.  This  evidence, 
so  far  as  material.  Is  substantially  as  fol' 
lows: 

We  recite  first  the  erldence  about  which 
there  Is  pracUcally  no  controversy  in  the 
record. 

Capitol  avenne,  on  which  plaintiff  was 
driving,  Is  32  feet  between  the  curbing. 
Fourteenth  street  is  34  feet  wide,  substantial- 
ly, and  the  distance  from  the  center  of  de- 
fendant's track  to  the  curbing  east  is  17  feet 
2  Inches.  Prom  the  center  of  the  track  to 
the  curbing  west  is  17  feet  3  Inches.  There 
Is  an  alley  opening  on  the  west  side  of 
Fourteenth  street,  north  of  Capitol  avenu& 
This  alley  is  18  feet  wide.  From  this  alley 
to  the  north  curbing  on  Capitol  avenue  la 
ISe  feet,  and  the  distance  from  the  alley  to 
the  south  curbing  oa  Capitol  avenue  is  188 
feet. 

Plaintiff  and  his  vrlfe  claim  that  they  were 
60  or  70  feet  west  of  defendant's  track  <ki 
Capitol  avenue  at  the  time  they  first  saw  the 
defendant's  car;  that  defendant's  car  was, 
at  that  time,  at  or  north  of  the  alley;  that 
plaintiff  was  driving  bis  car  3  or  4  feet  off 
the  south  curbing  (that  is,  the  south  side  of 
the  antomoblle  was  3  or  4  feet  from  the  curb 
line  on  the  south  side  of  Capitol  avenue); 
that  they  continued  to  drive  In  that  position 
until  immediately  before  the  collision.  Plain- 
tiff testifies  that  he  had  a  speedometer  on  his 
automobile;  that  he  looked  at  It  while  pro- 
ceeding eastward  on  Capitol  avenue,  and  saw 
and  remembers  that  the  automobUe  was 
traveling  less  than  12  miles  an  hour. 

Defendant's  car,  then,  must  have  traveled 
approximately  180  feet  while  plaintiff's  car 
was  moving  60  or  70  feet.  In  order  to  bring 
about  the  collision,  defendant's  car  must 
have  been  traveling  approximately  about 
three  times  as  fast  as  plaintiff's  car.  If 
plaintiff's  car  was  traveling,  as  he  says,  at 
12  miles  an  hour,  defendant's  car  must  have 
been  traveling  approximately  86  or  36  miles 
an  hour.  Assuming  that  the  defendant's  car 
was  at  the  south  side  of  the  alley  whrai  first 
seen  by  plaintiff,  and  assuming  that  plain- 
tiff, was  70  feet  from  defendant's  track  at 
that  time,  and  assuming  that  plaintiff's  car 
was  3  feet  in  width  (although  there  is  no 
evidence  of  the  width  of  the  car),  we  have 
this  state  of  the  record:  The  north  side  of 
plaintiff's  car  was  6  feet  from  the  south  curb 
line  of  Capitol  avenue,  or  26  feet  from  the 
north  curb  line  of  Capitol  avenue.  The  north 
curb  line  of  Capitol  avenue  is  156  feet  from 
the  south  line  of  the  alley.  The  north  side 
of  the  car,  then,  would  have  been  182  feet 
from  the  south  line  of  the  alley,  or  182  feet 
aoath  of  defendant's  car  at  the  time  It  was 


first  sean  by  the  plaintiff.  DeflNidflnf  s  car 
mtist  have  passed  over  a  distance  of  1S2  feet 
while  plaintiff's  car  was  passing  over  a  dis- 
tance of  70  feet.  Defendant's  car  was  then 
traveling  2%  times  as  fast  as  plalntifrs  car. 
If  plaintiff's  car  was  traveling  at  12  miles  an 
hour,  defendant's  car  must  have  beoi  travel- 
ing at  least  31  miles  an  boar. 

The  evidence  diacloses  without  oontroTersy 
that  defendant's  car  came  from  the  west  on 
Grand  avenue  and  turned  to  the  south  at 
that  point  on  Fourteenth  street;  that  when 
the  car  turned  from  Grand  avenue  onto 
Fourteenth  street  it  stopped,  with  the  front 
end  of  the  car  abont  62  fbet  south  of  Grand 
avenue  on  Fourteenth  street.  The  distance 
from  the  south  curb  line  of  Grand  av«ine  to 
the  south  side  of  Capitol  avenne  is  354  feet 
The  south  end  of  the  car  must  then  have  been 
about  302  feet  from  the  south  curb  line  of 
Capitol  avenue  when  it  started  sontli.  At 
the  time  the  car  started,  it  was  about  114 
feet  north  of  the  south  side  of  the  alley,  the 
point  at  whidi  plaintiff  first  claims  to  have 
seen  the  car.  The  car  then  must  have  run 
about  twice  Its  length  at  the  time  it  was 
first  seen  by  the  plaintiff.  Defendant's  car 
was  about  S2  feet  long.  Plaintiff  claims  tbat, 
at  the  time  he  first  saw  the  car,  it  appeared 
to  him  to  be  not  exceeding  the  speed  at 
which  he  was  traveling,  12  miles  an  hoar. 

Upon  this  point  the  defendant's  testimony 
shows  that  you  cannot  start  a  car  with  a 
rush ;  that  yon  can  only  feed  a  car  so  fast ; 
tbat  it  has  an  automatic  relay  tbat  prevents 
feeding  the  car  too  fast ;  that  yon  can  feed 
it  only  so  fast,  otherwise  it  trips — the  relay 
tripe.  The  effect  of  the  tripping  is  to  dis- 
connect the  power.  It  throws  the  current 
off,  and  yon  have  to  go  bai^  and  start  over 
agaiiL  It  is  apparent,  therefore,  that  in  run- 
ning a  car  the  feeding  Is  regulated  by  the 
automatic  relay  on  the  car,  and  that  the 
speed  Is  gradually  Increased  by  this  gradual 
feeding  process.  If  the  car  passed  over  the 
intwenlng  space,  frtwi  its  starting  point  to 
the  point  of  collision,  while  the  plaintiff  was 
traveling  60  or  70  feet  at  12  miles  an  hour, 
this  car  must  have  averaged  a  speed  of  at 
least  30  miles  an  boor.  It  would  seem,  UQere- 
fore,  that  it  was  even  exceeding  this  speed 
at  the  time  ol  the  colUsiai,  because  some- 
thing must  have  been  lost  in  speed  at  the 
starting  point. 

It  is  true  that  eeUmates  of  time  and  dis- 
tance are  very  unsatisfactory  in  determining 
time  and  distance.  So  much  depends  upon 
the  ability  of  the  witness  to  make  accurate 
estimates,  and  upon  the  observation  maae  at 
the  time ;  but  the  eye  can  locate  a  point  at 
which  a  thing  is  seen  with  reference  to  some 
other  definite  existing  point,  and  measure- 
ments will  determine  distance.  Elnowlng  tbe 
point  from  which  two  objects  start,  and  the 
distance  over  which  they  pass  in  meeting.  If 
we  can  learn,  with  any  definltenesa,  the  speed 
at  which  one  of  the  objects  was  moving,  and 
the  distance  over  which  It  passedi  we  can 
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mathematlcaUy  determine  bow  fkst  the  oth- 
er object  was  moving,  by  knowing  the  dis- 
tance over  which  It  passed  in  reaching  the 
point  of  coUlsion.  This  Is  what  we  are  able 
to  do  In  this  case  with  some  degree  of  ac- 
curacy. 

This  brings  us  to  a  consideration  of  the 
grounds  on  which  the  defendant  asks  the 
court  to  direct  a  verdict  In  Its  favor.  Was 
the  plaintiff  or  his  wife  guilty  of  contribu- 
tory negligence  In  not  doing  other  than  they 
did  to  avoid  the  collision  with  defendant's 
car?  IMd  they  act  as  reasonably  prudent, 
careful  persona  would  act  under  like  circum- 
stances, and  under  the  same  conditions  in 
which  the^  taaoA  tbemselTes  at  that  partic- 
ular time? 

There  la  no  fixed  rule  by  whldi  the  con- 
duct of  people  can  be  measured  In  matters 
of  this  kind.  It  la  true  this  court  has  said 
In  many  cases,  speaking  of  commercial  rail- 
ways, that  a  railroad  track  is  a  signal  of 
danger  in  itself;  that  It  suggests  danger, 
and  that  the  care  In  approaching  It  should 
be  commensurate  with  the  suggested  danger; 
that  it  is  the  duty  of  parties  approaching 
sodi  danger  to  use  their  soises  to  avcaa  in- 
Jury — ^to  stop,  to  look,  to  listen.  But  this 
rule,  that  a  party  is  required  to  stop,  look, 
and  listen,  does  not  apply,  under  all  circum- 
stances, to  one  approadilng  a  street  railway 
track  laid  upMi  the  streets  of  a  dty.  Indeed, 
there  Is  no  hard  and  fast  rule  with  respect 
to  these  matters.  It  would  be  idle  to  apply 
It  here.  They  saw  the  car  coming;  they 
could  have  stopped.  Looking  and  listening 
would  have  added  nothing  to  what  they  al- 
ready knew.  The  only  thing  that  excuses 
the  c«mduct  of  these  parties  is  the  speed  at 
which  defendant's  car  was  being  moved. 
They  say  that,  when  they  saw  It,  It  appeared 
to  them  not  to  be  exceeding  the  speed  at 
which  they  themselves  were  traveling;  that. 
If  that  were  true,  they  had  time  to  pass  be- 
yond the  track  several  feet  before  the  car 
could  reach  the  p<tot  at  which  they  desired 
to  cross. 

It  stands  to  reasoD,  and  the  record  tends 
to  support  it,  that  at  the  time  the  car  readi- 
ed the  alley  it  was  not  going  at  any  con- 
siderable rate  of  speed.  It  hadi  not  proceed- 
ed southward  to  exceed  114  feet  at  that  time. 
The  speed  must  necessarily  have  been  great- 
ly accelerated  from  that  point  on.  That  the 
motorman  was  increasing  the  speed  of  the 
car  was  not  observed  by  the  plaintiff  or  bis 
wife  until  after  it  got  so  near  that  tliey  were 
unable  to  extricate  themselves  from  the  peril. 
On  Fourteenth  street  there  is  a  fall  to  the 
south  of  10  Inches  to  100  feet  between  Grand 
and  Capitol  avenues.  Plaintiff's  wife,  who 
was  driving  the  car,  testifies: 

"I  saw  the  car  about  the  alley.  It  most  have 
been  a  little  north  of  the  alley.  We  both  ob- 
served the  ear  at  the  same  time.  When  we 
■aw  the  car,  we  didn't  slacken  our  speed.  When 
oar  automobile  got  closer  to  the  track,  I  saw 
it  was  coming  down  the  hill  so  very  fast  that  it 
was  going  to  strike.  My  husband  then  put  his 
foot  <m  the  clatch  and  told  me  to  put  my  foot 


on  the  brake,  which  I  did.     We  probably  got 

over  the  front  oar  track  when  we  were  struck; 
I  don't  really  know  how  far  it  was,  when  wo 
were  struck.  We  were  10  or  12  feet  from  the 
track  when  we  applied  the  brake.  I  appUed 
the  brake  with  my  foot,  and  raised  myself  up  ia 
my  seat  when  I  saw  my  car  was  not  stopping. 
I  put  my  entire  weight  on  the  brake.  I  had 
operated  that  automobile  before.  I  stopped  it 
twice  on  the  way  coming  up  that  day.  The  in- 
terurban  car,  at  the  time  of  the  accident,  was 
running  about  30  to  35  miles  an  hour.  My  car 
was  running  10  or  12  miles  an  hour.  At  the 
time  we  first  saw  the  intern  rban,  we  were  60  or 
70  feet  from  the  track.  We  saw  the  car  ap- 
proaching before  we  were  struck." 

She  was  then  asked  these  questions: 
"Q.  Yon  had  seen  the  car  approaching  at  the 
time?  A.  Yes,  sir.  Q.  And  going  at  a  high 
rate  of  speed?  A.  What  was  going  at  a  high 
rate  of  speed,  the  interurban?  Q.  Yes;  the 
car.  A.  Yes;  but  I  didn't  realize  It  was  going 
so  fast  as  It  was.  I  never  thought  it  was  go- 
ing very  fast  when  I  first  saw  it,  if  that  is  what 
yon  mean.  Q.  Well,  you  saw  it,  Mrs.  Flaa- 
nery,  and  observed  toe  speed  at  which  it  was 
going  when  you  first  observed  it,  didn't  you? 
A.  No,  I  never  thought  really  of  its  going  so  fast 
at  first  Mo ;  I  didn't.  Q.  When  did  ^oa  begin 
to  think  about  how  fast  it  was  going?  A. 
When  I  got  within  about  10  or  12  feet  I  saw  it 
was  going  so  very  much  tester  than  we  were 
that  it  was  going  to  strike  tia.  Q.  There  was 
nothing  that  obstructed  your  view  of  it  all  that 
time,  was  thwe?  A.  Well,  not  after  we  got— 
If  one  is  at  the  south  side  of  Capitol  avenue, 
yon  can  see  about  as  far  as  the  alley.  Q.  This 
approaching  interurban  car  waa  in  sight  all 
the  time  from  the  time  you  first  saw  it  until 
you  struck  it.  There  was  nothing  whatever  to 
obstruct  your  view  of  it?  A.  No.  Q.  And 
yet  the  question  of  the  speed  of  that  car  never 
occurred  to  you  until  you  got  to  within  about 
12  feet  of  the  track?  A.  No,  sir;  I  thought  it 
was  going  about  the  way  we  were,  and  it  was 
about  four  times  as  far  from  the  intersection 
as  we  were,  and  we  would  be  about  100  feet 
on  the  other  side  of  it  at  the  time  it  got  there. 
Q.  Did  you  think  about  that  at  the  time?  A. 
Yes,  sir.  Q.  When  you  were  within  10  feet  of 
the  track,  yon  saw  the  interurban  car  was  about 
40  feet  trom  you?  A.  It  must  have  been.  I 
don't  know  just  about  how  far  it  was  then. 
My  mind  was  mostly  on  my  own  car  then,  and 
not  on  the  interurban.  Q.  Yon  were  trying  to 
get  across  ahead  of  it?  A.  We  thought  at  first 
we  would  get  100  feet  the  other  side  of  it,  if  it 
was  going  at  the  same  rate  we  were;  it  bong 
about  four  times  as  far.  Q.  Now,  yon  thought 
about  all  that  at  the  time,  did  you?  A.  Yes, 
sir.  Q.  You  figured  on  the  rate  of  speed  you 
were  going  ana  on  the  rate  of  speed  the  car 
was  going?  A.  Yes,  sir.  We  went  along  about 
the  same  rate  of  speed  after  we  saw  the  car 
until  we  were  struck." 

She, further  testified  that  she  knew  what 
a  clat(ih  was;  that  nothing  had  been  done 
with  the  clutch  until  she  saw  It  was  going 
to  strike ;  that  they  were  then  10  or  12  feet 
from  the  track.  The  husband  put  his  foot 
on  the  clutch,  and  told  her  to  put  her  foot 
on  the  brake,  which  she  did.    She  testified: 

"I  did  not  have  my  foot  on  the  brake  up  to 
that  time.  It  never  occurred  to  me  to  attempt 
to  do  anything  with  the  brake  up  until  that 
time.  It  never  occurred  to  me  that  it  would 
be  a  safe  thing  for  me  to  have  my  foot  on  the 
brake.  My  foot  was  not  directly  on  the  brnke. 
It  was  half  an  inch  from  it.  He  pot  hia  foot 
on  the  clutch  about  the  same  time  I  put  my 
foot  on  the  brake.  My  husband  took  bold  of 
the  wheel  and  tried  to  turn  the  car  from  the 
track.  I  made  no  attempt  to  stop  the  car  before 
my  husband  told  me  to  pnt  my  foot  on  the 
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brake.  There  was  nothing  to  prevent  me  from 
stopping  the  car  if  I  had  thought  that  the  in- 
terurban  was  going  to  strike.  We  both  had 
hold  of  the  wheel  at  the  same  time.  While  he 
held  the  wheel,  I  was  taming  it  with  him.  We 
were  both  trsring  to  turn  the  wheeL  When 
we  both  took  hold  of  the  whed,  we  were  just 
on  the  street  car  track.  We  were  right  over 
the  first  rail.  The  motion  of  our  car  did  not 
slow  up  any  after  my  husband  had  thrown  on 
the  clutch,  that  I  remember." 

She  further  testified  that  she  did  not  hear 
any  gong  sounded  prior  to  the  accident. 

The  husband  testified  substantially  the 
same  as  the  wife,  except  that  he  says: 

"When  I  was  about  25  feet  from  the  track, 
as  near  as  I  can  estimate,  that  is  my  judgment 
that  I  was  about  25  feet  from  the  track,  when  I 
discovered  the  speed  of  this  car.  Then  I  put 
my  foot  on  the  clutch,  and  told  my  wife  to  get 
on  the  brake,  which  she  did;  but  it  was  too 
late.  The  interurbon  car  was  then  80  or  40 
feet  north  of  me." 

He  further  testifies  that  be  did  not  dis- 
cover the  speed  at  which  the  car  was  com- 
ing until  it  was  within  20  feet  of  the  north 
line  of  Capitol  avenue.  It  was  then  he  dis- 
covered for  the  first  time  that  It  would  be 
impossible  to  cross  in  front  of  the  car. 

"It  was  then  I  put  my  foot  on  the  clutch,  and 
told  my  wife  to  put  her  foot  on  the  brake. 
When  I  put  my  foot  on  the  clutch,  the  speed  of 
the  car  slackened  to  a  certain  extent.  The 
speed  of  the  car  slackened  when  my  wife  put 
her  foot  on  the  brake,  but  it  did  not  slacken 
fast  enough.  We  were  not  going,  at  that  time, 
to  exceed  12  miles  an  hour.  I  know  this,  be- 
cause I  had  a  speedometer  ri^ht  in  front  of 
me,  and  I  watched  it  at  the  time.  I  put  my 
foot  on  the  clutch,  and  my  vrife  put  her  foot  on 
the  brake.  The  car  slackened  somewhat  Next, 
the  interurban  struck  us.  I  took  hold  of  the 
wheel  just  as  the  car  was  about  to  strike  us.  I 
turned  the  wheel  so  as  to  clear  us  of  the  track." 

He  said  that  his  best  judgment  was  that 
his  car  could  have  been  stopped  in  20  or  30 
feet  There  were  two  hralies  In  the  car,  a 
foot  brake  and  an  emergency  brake.  The 
emergency  brake  was  not  applied. 

There  is  other  testimony  as  to  the  speed 
at  which  the  interurban  was  moving,  and  oth- 
er testimony  as  to  the  speed  at  which  plain- 
tUT  was  driving.  There  is  other  testimony, 
as  to  statements  made  by  plaintiff  immediate- 
ly following  the  accident,  tending  to  contra- 
dict his  testimony  herein  set  out,  all  of 
which  is  denied  by  plaintiff  In  rebuttal.  It 
is  not  our  province  to  settle  the  ewitroversy 
In  the  testimony.  If  there  is  credible  evi- 
dence sufficient  to  justify  the  verdict,  we  do 
not  interfere.  Under  the  record  as  made,  we 
think  that  the  court  did  not  err  in  overrul- 
ing plaintiff's  motitMi  for  a  directed  verdict 
Under  the  record,  the  Jury  might  well  have 
found  that  the  plaintiff  and  his  wife,  acting 
as  reasonably  prudent  persons,  had  reason  to 
believe,  and  did  believe,  from  their  observa- 
tions made  at  the  time,  that  they  had  plenty 
of  time  to  cross  the  track  in  safety.  As  said 
in  Ward  v.  Marshalltorwn  Light  Co.,  132  Iowa, 
678,  108  N.  W.  323,  a  case  quite  similar  in 
its  facts  to  the  one  at  bar: 

"With  respect  to  plaindS's  freedom  from  con- 
tributory negligence  the  evidence  tends  to  show 
that,  at  the  curb  line,  before  attempting  to  cross 


the  street,  he  saw  the  ear  wUcb  caused  the  in- 
jury approaching  him  at  a  distaaoe  of  about  a 
block  and  a  half,  and  without  further  atten- 
tion to  the  car  he  proceeded  to  cross  the  street, 
and  when  he  reached  the  defendant's  track,  12 
feet  from  the  curb  line,  he  was  struck  by  the 
car;  that  the  car  was  running  at  a  speed  of 
30  miles  an  hour,  whereas,  under  the  provisions 
of  the  city  ordinance  its  speed  should  not  have 
exceeded  12  miles  per  hour;  and  that  the  mo- 
tomtan  gave  no  signal  nor  warning  until  his 
car  was  so  close,  to  plaintiff  that  he  was  unable 
to  avoid  a  collision.  It  requires  no  very  elai>o- 
rate  mathematical  calcnlanon  to  show  that,  if 
plaintiff  saw  the  car  approaching  a  block  and  a 
half  away  when  he  was  at  the  eurb  Une,  he 
could  have  crossed  the  track  in  safety  before  it 
reached  him  if  it  had  been  going  at  a  rate  of 
speed  not  exceeding  that  fixed  in  the  ordinance, 
while,  on  the  otlier  hand,  he  was  likely  to  be 
injured,  as  he  was,  if  the  car  was  going  at  twice 
that  speed.  Now,  while  it  has  been  well  said 
that  one  about  to  cross  a  street  car  track 
should  take  precaution  for  his  own  safety 
(Beem  v.  RaUway  Co.,  104  Iowa,  563  [73  N.  W. 
1045]),  and  should  not  rely  upon  nice  calcula- 
tion as  to  whether  or  not  he  can  cross  before 
a  moving  ear  [citing  authority],  yet  if,  under 
the-  cireumstances  as  they  appear  to  him,  be 
is  justified  in  believing  that  he  can  cross  the 
track  in  safety,  and  he  is  in  fact  injured  by 
reason  of  the  improper  speed  at  which  the  car 
is  operated,  we  can  hardly  say  that  his  recov- 
ery should  be  defeated  by  the  fact  that,  if  he 
had  looked  at  the  very  instant  he  came  into 
immediate  proximity  to  the  track,  he  might  have 
discovered  his  danger  and  avoided  it.  '  Under 
such  circumstances  we  think  the  question  of 
contributory  negli|;ence  is  properly  left  to  the 
jury  [citing  authorities]." 

See  Adams  v.  Union  Electric  Ca,  138  Iowa, 
487,  116  N.  W.  382,  in  which  the  authorities 
are  again  reviewed,  and  it  is  said: 

"The  jury  might  have  found  that  the  vAoatj 
of  the  car  was  25  or  30  miles  an  hour.  The  ju- 
ry also  might  have  found  that,  while  plaintiff 
knew  it  was  coming,  he  was  not  aware  of  its 
excessive  speed,  and,  if  so,  in  the  exercise  of 
ordinary  care,  might  have  assumed  that  it  was 
approaching  at  a  reasonable  rate  of  speed." 

It  is  further  said: 

"If  the  driver  observes  the  car  on  the  Une  at 
such  a  distance  that  in  the  exercise  of  ordinary 
prudence  he  believes  he  can  safely  cross,  and 
in  undertaking  to  do  so  a  coUision  occurs,  this 
cannot  be  attributed  to  negUgence  on  his  part 
[citing  authorities]." 

Ttie  mere  fkict  that  one  ot»ervea  a  street 
car  in  the  distance  as  he  apprnwches  a  public 
crossing  on  a  street  does  not  require  him  ar- 
bitrarily to  stop  his  vehicle  and  wait  for  its 
passage  under  aU  circumstances.  His  rlg^t 
to  use  the  highway  tor  travel  is  a  legal  right, 
which  he  may  exerdse,  observing,  however, 
that  others  have  an  equal  right  to  the  use 
of  it  with  himself.  Neither  is  permitted  to 
expose  the  other  unnecessarily  to  dangw.  As 
said  in  the  Adams  Case: 

"If  one  were  always  chargeable  with  negli- 
gence for  driving  upon  a  track  when  an  ap- 
proaching car  is  in  sight,  there  are  many  places 
which  could  never  be  crossed  without  fault. 
Pedestrians  or  drivers  of  teams  have  aa  much 
right  to  the  street  as  the  street  car  company, 
and  are  not  required  to  desist  from  traveling 
over  any  part  of  it  because  of  the  running  of 
cars  thereon.  All  exacted  Is  that  reaaonabla 
prudence  with  reference  to  their  operation  be 
exerdsed  by  them  to  avoid  injury,  and  when 
in  so  doing  it  can  be  said  that  they  reasonably 
believed  the  crossing  can  be  made  in  safety  they 
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may  go  ont  it  wlthont  laying  them8cdv«s  open 
to  the  charge  of  negligence,  citing  cases." 

See,  also,  Powers  v.  Des  Moines  CSty  By. 
Co.,  143  Iowa,  427,  121  N.  W.  1095. 

[3]  It  Is  next  contended  that  the  court 
erred  In  making  the  record  upon  which  the 
case  was  submitted  to  the  jury.  The  first 
error  assigned  on  this  point  is  that  the  coiurt 
erred  in  overruling  defendant's  objection  to 
the  introduction  of  the  ordinance  governing 
the  rate  of  speed  of  street  cars,  and  tn  over- 
ruling deffmdant's  motion  to  TVithdraw  the 
ordinance  from  the  consideration  of  the  Jury. 
We  think  there  is  no  error  here  upon  which 
reversal  can  be  predicated.  At  the  time  the 
ordinance  was  ofTered,  the  ofFer  was  made  in 
these  words; 

"Plaintiffs  offer  in  evidence  the  first  paragraph 
of  section  1313  of  the  Revised  Ordinances  of 
the  City  of  Des  Moines,  as  identified,  being  the 
first  paragraph  of  section  3  of  Ordinance  492, 
and  reads  as  follows:  [Thereupon  the  ordi- 
nance was  read  to  the  jury.]" 

The  prefer  foundation  for  the  introduction 
of  the  ordinance  was  laid.  The  only  objec- 
tion made  by  the  defendant  was  to  Uie  offer 
of  the  book  as  incompetent,  irrelevant,  and 
immaterial.  Xo  objection  was  urged  to  the 
offer  of  the  ordinance  itself.  The  objection 
was  overruled. 

After  the  evidence  had  all  been  introduced, 
and  after  defendant  had  made  a  motion  for 
a  directed  verdict,  the  defendant  moved  the 
court  to  withdraw  from  the  consideration  of 
the  jury  the  ordinance  offered  in  evidence,  on 
the  ground  that  stated  portions  of  the  ordi- 
nance were  invalid  and  inoperative,  because 
the  said  ordinance  and  amendment  hereto 
have  been  held  by  the  Supreme  Court  of  the 
state  invalid  and  inoperative.  Now,  wliile 
It  is  true  the  Suiweme  Court,  in  State  ex  rel. 
▼.  Des  Moines  City  By.  Co.,  159  Iowa,  259, 
140  N.  W.  437,  held  that  the  franchise  had 
expired  under  which  the  Des  Moines  City 
Railway  Company  was  operating  its  cars, 
there  is  no  holding  in  that  case  that  the  pro- 
vision of  the  ordinance  regulating  the  speed 
of  cars  when  operated  was  repealed.  In  that 
case  the  court  extended  the  privilege  of  oper- 
ating the  cars  for  two  years  longer.  The  two 
years  had  not  expired  at  the  time  this  trial 
was  had.  The  speed  provision  of  the  ordi- 
nance had  never  tieen  repealed,  nor  was  it 
by  this  court  held  invalid.  In  fact,  that  ques- 
tion was  not  before  this  court  for  considera- 
tion at  all  in  that  case.  We  think,  while 
the  company  continued  to  operate  their  cars 
upon  the  streets  of  Des  Moines,  under  the 
privilege  granted  in  the  decree  extending  the 
time  for  two  years,  they  were  amenable  to 
the  ordinance  of  the  city  regulating  the  speed 
at  which  they  should  be  run.  Their  rights 
were  not  oilarged  any  by  the  holding  that 
the  franchise  under  whl<^  they  were  operat- 
ing had  expired. 

[4]  It  is  next  contended  that  the  court  err- 
ed in  permitting  plaintiff  and  his  wife  to  tes- 
tify that  they  did  not  hear  any  teaming  as 
the  car  approached,  and  that  no  warning  was 


given.  This  complaint  rests  upon  the  thought 
that  the  plaintiffs  did  not  charge  that  as  an 
element  of  negligence.  Therefore  it  was  not 
a  matter  to  be  considered  by  the  jury  in  de- 
termining whether  or  not  the  defendant  was 
negligent  This  is  unquestionably  true,  and, 
if  allowed  for  that  purpose — for  the  purpose 
of  showing  negligence  of  the  defendant — it 
was  clearly  irrelevant  to  any  issue;  but  the 
court,  when  ruling  upon  the  objection,  and 
permitting  the  testim<»iy, '  limited  it.  The 
court  said: 

"I  will  admit  it,  not  as  bearing  upon  the  ques- 
tion of  any  negligence  on  the  part  of  the  de- 
fendant, but  as  bearing  upon  the  question  of 
the  negligence  or  want  of  negligence  on  the  part 
of  the  other  parties." 

The  court  was  of  the  opinion  that  it  might 
go  to  the  Jury  as  explaining  the  conduct  of 
the  parties  driving  the  car,  and  in  its  in- 
structions to  the  jury  expressly  so  limited  it, 
and  said  in  its  instruction: 

"The  court  has  permitted  the  plaintiff  and  bis 
wife  to  testify,  as  witnesses  in  this  cnse,  in 
snbstance  and  to  the  effect  that  they  did  not 
hear  warning  given  by  the  employ^  of  defend- 
ant in  charge  of  the  car  on  defendant's  track, 
as  it  approached  Capitol  avenue.  Tou  will  im- 
derstand  that  this  is  not  permitted  by  the  court 
for  the  purpose  of  showing  negligence  on  the 
part  of  the  defendant,  in  any  failure  on  its 
part  to  give  warning  of  its  approach  to  Cap- 
itol avenue,  but  is  permitted  to  go  to  the  jury 
for  the  Jury's  consideration,  with  the  other  ev- 
idence offered  on  the  trial,  as  bearing  upon  the 
question  of  whether  or  not  the  plaintiff  and  hit 
wife  were  guilty  of  negligence,  on  their  part, 
in  driving  the  automobile  upon  defendant's  track 
in  front  of  said  car." 

And  it  told  them  that  they  could  consider 
this  only  as  bearing  upon  the  conduct  of  the 
plaintiff,  and  his  wife  as  they  approached 
the  track.  As  thus  limited,  we  think  there 
was  no  reversible  error  in  its  admission. 

[B]  The  next  error  is  predicated  upon  the 
action  of  the  court  in  STistalning  an  objec- 
tion to  certain  testimony  drawn  out  by  the 
defendant  on  the  cross-examination  of  Mrs. 
Flannery.  Mrs.  Flannery  had  testified  as 
follows : 

"At  the  time  my  husband  got  hold  of  the 
wheel,  he  says,  'My  God,  it  is  going  to  strike 
the  children.  Q.  He  saw  apparently  that  you 
could  not  control  the  car?  A.  That  I  could  not 
control  the  car?  (Objected  to  as  incompetent, 
irrelevant,  and  immaterial,  and  based  upon  an 
assumption  of  fact  not  warranted  by  the  testi- 
mony.    Sustained  by  the  court.)" 

It  will  be  noticed  that  the  witness  was  not 
asked  whether  she  could  control  the  car  or 
not,  but  she  was  asked  whether  her  husband 
apparently  saw  that  she  could  not  control 
the  car,  clearly  calling  for  the  conclusion  of 
the  witness  as  to  what  the  husband  apparent- 
ly saw,  and  not  for  the  fact  as  to  whethei 
she  could  control  the  car  or  not  The  ruling 
is  so  clearly  right  that  we  will  not  follow  the 
discussion. 

[6]  It  is  next  contended  that  the  court  err- 
ed in  not  sustaining  defendant's  objection  to 
the  testimony  of  the  plaintiff  Flannery,  bear- 
ing on  his  conduct  just  prior  to  the  collisipn. 
This  testimony  is  as  follows: 
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"Q.  What  did  yoa  do  after  you  observed  the 
Interurban  car?  A.  Well,  I  really  didn't  do 
anything  at  that  time,  because  I  didn't  think 
there  was  any  necessity  for  it." 

Defendant  moved  to  strike  out  all  the  an- 
swer after  the  word  "because"  as  a  conclu- 
sion of  the  witness,  and  incompetent.  The 
court,  In  overruling  the  motion,  said: 

"Of  course,  the  ultimate  thing  is  for  the  jury; 
but  It  occurred  to  me  that  the  matter  that  pre- 
sented itself  to  his  mind  might  be  proper.  Q. 
Why  did  you  not  do  anything  at  the  time,  Mr. 
Flannery?  (Objected  to  as  before,  and  over- 
ruled.) A.  Because  I  did  not  think  there  was 
any  danger.  Q.  Why  didn't  you  think  there 
was  any  danger?  (Same  objection  and  ruling.) 
A.  Because  I  thought  I  had  plenty  of  time  to 
get  across  the  track.  (Motion  to  strike  the  an- 
swer out.)" 

The  court  remarked; 

"This  simply  comes  to  the  question  as  to 
whether  or  not  the  plaintifib  purposely  and 
knowingly  went  on  there.  There  is  a  difference 
between  recklessness  and  negligence," 

Whether  the  plaintiff  and  his  wife  had  a 
right  to  believe  that  they  could  cross  In  safe- 
ty was  a  question  for  the  Jury's  determina- 
tion, but  what  they  did  in  fact  believe  was  a 
question  that  they  alone  could  testify  to. 
There  were  two  questions:  What  were  the 
conditions  that  attended  them  at  the  time? 
What  would  a  reasonably  prudent  and  cau- 
tious person  conclude  as  to  the  expediency  of 
attempting  to  cross?  There  was,  then,  the 
further  consideration:  Did  these  parties,  at 
the  time,  in  fact  believe  that  they  could  cross 
in  safety?  That  they  believed  they  could 
cross  in  safety  might  rest  on  a  reckless  and 
foolish  conclusion.  Under  the  circumstances 
as  presented,  a  reasonably  prudent  man 
might  believe  that  they  could  cross  in  safety, 
yet  if  the  plaintiff,  under  the  circumstances 
and  conditions  known  to  him,  knew  that  they 
could  not  cross  in  safety,  it  cannot  be  said 
that  be  was  deceived  by  appearances.  The 
question  for  the  jury  was:  What  were  the 
conditions  there?  What  conclusion  would  a 
reasonably  prudent  man  come  to  under  the 
conditions?  And  what  conclusions  did  these 
parties  come  to  that  controlled  their  actions? 
We  think  there  Is  no  error  here. 

We  And  no  reversible  error  In  the  case, 
and  the  cause  Is  affirmed. 

Affirmed. 

DEEMEB,  C.  J.,  and  lADD,  and  SALIN- 
GER, JJ.,  concur. 


STATE  V.  WILL.    (No.  80236.) 
(Supreme  Court  of  Iowa.    Sept.  23,  1915.) 

Husband  and  Wife  <8=»313— ABANDONiotHT 

—Evidence. 

In  a  prosecution  for  wife  desertion,  under 
Code  Supp.  1907,  S  4775a,  defining  the  offense, 
evidence  held  insufficient  to  support  a  judgment 
of  conviction. 

W^Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  {  1110;   Dec.  Dig.  <S=»313.] 

Appeal  from  District  Court,  Story  County; 
Robert  M.  Wright,  Judge. 


Defendant  was  Indicted,  charged  wltb  wlfs 
desertion,  was  convicted,  and  appeals.  Re- 
versed and  remanded. 

J.  F.  Martin,  of  Nevada,  Iowa,  for  appel- 
lant   Geo.  Cossoii,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  On  the  ICth  day  of  Jan- 
uary, 1910,  the  grand  jury 'of  Story  county, 
Iowa,  returned  an  indictment  against  the 
defendant,  alleging  and  charging  that  he  did 
unlawfully  and  feloniously  and  without  good 
cause  willfully  neglect  to  maintain  and  pro- 
vide for  his  wife  and  children  betwe^i  the 
11th  day  of  May,  1912,  and  the  lOth  day  of 
September,  1912;  they  then  being  In  a  des- 
titute condition,  and  the  children  being  under 
16  years  of  age.  The  defendant  pleaded  not 
guUty,  and  was  tried  to  a  jury,  and  a  verdict 
rendered  against  him  of  guilty  as  charged. 
On  the  verdict  so  rendered.  Judgment  was 
pronounced  against  the  defendant,  orderljig 
that  he  pay  to  his  wife  the  sum  of  $17  per 
month,  or  that  be  be  confined  In  the  reforma- 
tory for  a  term  of  one  year.  From  this  con- 
viction, and  Judgment,  the  defendant  appeals. 

The  sufficiency  of  the  evidence  to  justify  a 
conviction  Is  challenged.  The  case  is  sub- 
mitted up<Mi  a  typewritten  abstract  ot  the 
evidence  and  the  original  transcript  In  writ- 
ing. We  have  examined  both  virlth  care,  and 
are  satisfied  that  the  evidence  was  wholly 
insufficient  to  justify  the  judgment.  The  stat- 
ute under  which  the  defendant  was  Indicted 
and  convicted  is  section  4775a  of  the  Supple- 
ment to  the  Oode  of  1907,  and  reads  as  f<H- 
lows: 

"Every  person  who  shall,  without  good  cause, 
willfully  neglect  or  refuse  to  maintwn  or  pro- 
vide for  his  wife,  she  being  in  a  destitute  condi- 
tion, or  who  shall,  without  good  cause,  abandon 
his  *  *  •  children  under  the  age  of  sixteen 
years,  leaving  such  child  or  children  in  a  desti- 
tute condition,  or  shall,  without  good  cause,  will- 
fully neglect  or  refuse  to  provide  for  such  child 
or  children,  they  being  in  a  destitute  condition, 
shall  be  deemed  guilty  of  desertion,  and,  upon 
a  conviction,  shall  be  punished  by  imprisonment 
in  the  penitentiary  for  not  more  than  one  year, 
or  by  Imprisonment  in  the  counity  jail  for  not 
more  than  six  months." 

The  evidence  dlBclosea  that  the  defendant 
Is  27  years  old;  that  bis  wife  was  about  2 
years  older;  that  they  were  married  in 
1906;  that  they  have  three  children;  that 
tbe  d^^dant  Is  a  man  of  delicate  health, 
being  affected  with  kidney  trouble ;  that  hla 
wife  is  affected  with  pellagra,  a  disease 
which,  according  to  this  record.  Is  not  cur- 
able, and  is  progressive  in  Its  nature.  The 
inducing  cause  of  this  disease  Is  not  known 
to  the  medical  profession.  It  manifests  it- 
self by  continuous  diarrhoea,  swelling  of  the 
tongue,  and  sores  upon  the  body  and  the 
hands.  The  life  of  a  person  affected  Is  short 
Its  continuance  produces  weakness  of  eye- 
sight mental  derangement  often  resulting  in 
insanity.  It  is  designated  as  a  foul  disease, 
very  weakening  physically  and  mentally.  De- 
fendant has  no  particular  trada    What  he 
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earns  miist  be  from  bla  own  personal  pbyslcal 
labor.  He  Is  what  is  commonly  known  as  a 
"laboring  man."  The  limit  of  his  best  ca- 
pacity produces  about  $30  a  montli.  It  ap- 
pears that  the  plalntltTs  wife  has  been  af- 
flicted with  this  disease  about  2  years.  It 
renders  her  pmctlcally  now  incapable  of  do- 
ing any  woik.      • 

The  defendant  and  his  wife  and  their  rela- 
tives have  resided  for  some  time  In  and 
about  Nevada,  in  Story  county.  They  were 
married  in  Nevada.  The  record  discloses 
that  they  have  moved  from  place  to  place 
during  their  marled  life;  lived  in  Texas, 
Colorado,  and  Nebraska.  In  April,  1912, 
they  returned  from  Texas  to  Nevada.  When 
they  returned,  they  lived  in  teota ;  then  mov- 
ed Into  defendant's  father's  home;  stayed 
awhile  there.  Afterwards  the  wife  moved  to 
her  mother's.  At  this  time  two  of  the  chil- 
dren were,  by  consent  of  both  parties,  placed 
In  the  Mountain  Grove  Children's  Home  in 
Missouri.  They  were  left  there  when  they 
returned  from  Texas.  The  plaintiff's  version 
of  her  leaving  the  defendant  after  her  re- 
turn from  Texas  is  this: 

"The  defendant  told  me  to  go  to  my  mother, 
and  I  went,  and  when  I  got  into  the  tent  he 
told  me  that  they  were  going  to  clear  up  and 
move,  and  thev  would  have  no  place  to  rest  in 
the  hoase,  and  he  thought  it  best  for  me  to  go 
to  my  mother's  and  niend  the  day,  and  come 
twck  to  defendant's  father's  place  in  the  evening 
I  went  to  my  mother's  and  stayed  all  night  I 
told  him  I  had  a  good  visit.  The  next  morning 
he  told  me  that  he  bad  decided  that  it  wag  best 
for  us  to  live  apart,  because  we  might  have  more 
children,  which,  in  my  condition,  would  not  be 
right,  and  he  told  me  that  he  was  liable  to  take 
my  disease,  which  would  be  worse,  and  he 
thought  it  was  my  mother's  doty  to  take  care 
of  me,  and  asked  me  if  I  would  go  and  stay 
with  my  mother,  and  he  wanted  to  know  if 
mother  would  keep  me,  and  1  said  I  would  ask 
her.  He  told  me  his  mother  had  decided  that  I 
better  go  and  stay  with  my  mother ;  that  there 
was  no  room  for  me;  that  it  was  all  torn  op, 
and  there  was  no  place  to  rest.  I  went  to  my 
mother's,  and  stayed  two  days,  and  came  back. 
Later  I  came  back  with  my  brother,  and  my 
brother  asked  him  what  he  intended  to  do ;  if 
be  wanted  me  to  leave  him.  I  went  home  with 
my  brother  that  evening,  and  came  back  the 
next  morning.  When  1  came  back  the  next 
morning,  defendant's  mother  said  that  I  should 
take  my  things  and  get  right  out  of  there; 
that  I  could  not  stay  in  her  house  any  more. 
That  was  the  day  I  left  My  children  were  not 
then  with  me.  1  went  for  them,  and  brought 
them  back  later.  Defendant  gave  me  $5  and 
packed  my  trunk.  On  the  4th  of  May  be  gave 
me  $4.  On  the  0th  of  May  he  gave  me  $20. 
Then  I  went  after  the  children  and  brought 
them  back  the  10th  day  of  May.  On  the  10th  or 
11th  of  May  he  gave  me  $25,  and  the  1st  of 
June  he  gave  me  $10.  On  the  lOtb  day  of  July 
he  gave  me  $10  more.  On  the  Slat  of  August 
he  gave  me  $10." 

The  evidence  discloses  that  the  plaintiff 
and  defendant,  during  the  time  of  their  mai^ 
rlage,  acquired  a  homestead  in  Colorado, 
Just  over  the  Nebraska  line;  that  defendant 
sold  this  homestead  before  he  left,  and  re- 
ceived $500 ;  that  he  gave  this  ucney  to  his 
vrite ;  tliat  no  part  has  ever  been  returned  to 


him.  D^endanf B  father  adopted  and  had 
possession  of  one  of  the  children.  It  ap- 
pears that  the  defendant  always  furnished 
his  wife  with  clothing  suitable  to  her  condi- 
tion; that  she  had  clothing  suitable  to  her 
condition  at  the  time  this  complaint  was 
mad&  It  appears  that  this  $500  was  paid  to 
the  wife  by  the  defendant  less  than  a  year 
prior  to  the  indictment.  There  is  no  evi- 
dence that  the  defendant  earned  any  money, 
or  had  any  money  or  property,  that  he  did 
not  share  with  his  wife  or  family. 

This  case  is  one  in  wliidi  there  is  such  a 
total  failure  of  proof  of  the  eesentlal  ele- 
ments of  the  crime  charged  that  we  feel  Jus- 
tified in  saying  that  the  Jury  was  not  war- 
ranted, under  any  theory  ot  the  case,  in  re- 
turning a  verdict  against  the  defendant  The 
case  is  therefore  reversed. 

Bevened. 


MILLER  V.  HARRISON  COUNTT. 

ONo.  80047.) 

(Supreme  Court  of  Iowa.    Sept  21,  1016.) 

1.  Apfkai.    and    Ebbob    <S=>882— Rkvikw  — 
Pebsonb  ENTrrLEn  to  Alleob  Ebbob. 

In  an  action  for  injuries,  due  to  the  fall 
of  a  buggy  from  an  unraiied  bridge  approacli, 
where  defendant  has  induc«l  the  court  by  re- 
quested instructions  to  snbmit  the  issue  of 
whether  the  injury  was  due  to  the  inadequate 
width  of  the  road,  it  cannot  thereafter  object 
to  such  submission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  8691-3610;  Dec.  Dig.  «=» 
So2.J 

2.  Bbidoes  ®=»40— BBinoK  Appboaches— Ac- 
tion FOB  I NJT7BIE8— Questions  of  Fact. 

In  an  action  for  injuries,  caused  by  plain- 
tiff's buggy  falling  from  an  unraiied  bridge  ap- 
proach, evidence  held  sufficient  to  require  the 
submission  to  the  jury  of  whether  the  bridge 
should  have  been  railed,  and  whether  the  fail- 
ure to  do  so  was  the  proximate  cause  of  the  in- 
jury. 

[Ed.  Ifote.— For  other  cases,  see  Bridges, 
Cent  Dig.  St  108,  110-122;   Dec  Dig.  «=»l6.j 

3.  Evidence  ®=»505— Expebt  TEBnuomT  — 
Competency. 

In  an  action  for  injuries,  due  to  the  break- 
ing of  the  nackyoke  on  plaintiff's  buggy,  where- 
by it  ran  off  an  embankment,  evidenceby  plain- 
tiff that  the  kind  of  neckyolce  be  used  was  the 
best  that  was  made  was  competent  as  expert 
testimony. 

[Ed.  Note.— ror  other  cases,  see  Evidence, 
Cent  Dig.  {  2308;   Dec.  Dig.  <8=>506.] 

4.  EVIOXNGB    S=>506  —  EXPXBT    TSBTIlfORX'  — 

Aduissibiutt. 

Id  a  personal  injury  action,  evidence  by 
plaintiff's  doctor,  as  to  "what  would  be  the  nat- 
ural and  probable  result  of  an  injury  of  that 
kind  to  the  rib  that  you  have  described,"  was 
not  erroneous,  as  calhng  for  a  conclusion. 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  2308 ;    Dec.  Dig.  «=»505.] 

5.  Trial  «=»252  —  Instbuctionb  Based  on 
Evidence. 

In  an  action  for  personal  injuries,  due  to 
the  breaking  of  a  nei^oke  on  plaintiffs  buggy, 
whereby  the  buggy  ran  off  an  embankment,  aa 
instruction  that  the  jury  might  consider  a  con- 
versation between  plaintiff  and  another  tending 
to  show  knowledge  on  plaintiff's  part  that  a 
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certain  neckyoke  was  defective,  and  whether 
such  neckyoke  was  the  one  used  at  the  time  of 
the  accident,  was  not  erroneous,  where  the  jury 
might  have  inferred  that  the  neckroke  was  not 
the  same  as  that  to  which  the  third  party  re- 
ferred. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  605,  596-612;  Dec.  Dig.  <gs»252j 

Appeal  from  District  Court,  Crawford 
County;  M.  E.  Hutchinson,  Judge. 

At  litiW.  Action  for  daioages,  alleged  to 
have  been  caused  by  a  defective  bridge  and 
want  of  railing,  resulted  in  Judgment  against 
the  defendant,  from  which  It  appeals.  Af- 
firmed. 

C.  W.  Kellogg  and  Dewell  &  McLaughlin, 
all  of  Missouri  Valley,  and  Sims  &  Kuehnle, 
of  Denlson,  for  appellant  H.  L.  Robertson, 
of  Council  Bluffs,  and  Harding  &  Kahler,  of 
Denlson,  for  appellee. 

DADD,  J.  The  highway  extended  east  and 
west  over  a  creek  or  stream,  over  which  was 
erected  a  county  bridge  54  feet  In  length. 
The  plaintiff  resided  at  the  top  of  the  bill 
about  200  yards  west  of  the  bridge.  There 
was  a  gradual  5  per  cent  descent  in  the  high- 
way towards  the  bridge.  In  the  evening  of 
January  17, 1913,  plaintiff,  with  his  team  and 
buggy,  accompanied  by  his  wife,  started  for 
Woodbine,  and  upon  reaching  the  road  the 
neckyoke  broke  and  let  the  tongue  fall  to 
the  ground.  The  plaintiff  attempted  to  stop 
the  horses,  but  the  buggy  running  against 
them  started  tUcni,  and  as  they  weut  towards 
the  bridge  this  was  repeated  several  times. 
According  to  plaintiff's  testimony,  when  near 
the  west  end  of  the  bridge,  the  tongue  and 
buggy  turned  to  the  north,  going  down  a 
high  embankment  to  the  creek  below,  injur- 
ing the  plaintiff,  while  the  team  went  on  the 
bridge  and  stopped.  The  petition  alleges 
that  plaintiff  was  without  fault,  and  that  de- 
fendant was  negligent:  (a)  In  constructing 
and  maintaining  the  bridge  and  approach 
too  narrow,  that  is,  13  feet  6  inches  wide; 
and  (b)  In  omitting  to  place  railings  or 
guards  along  the  approach,  so  as  to  protect 
travelers  against  the  danger  in  its  use,  as 
well  as  that  of  the  bridge.  Appellant  con- 
tends that  the  evidence  was  InsufBciMiit  to 
carry  the  last  two  Issues  to  the  Jury. 

[1]  I.  T?he  bridge  at  the  west  end  was  13 
feet  6  inches  wide,  and  the  top  of  the  fill  11 
feet  and  10  inches  wide.  Tills  fill  was  about 
30  inches  above  the  natural  surface  of  the 
ground  and  extended  westerly  34  feet  from 
the  bridge.  The  end  of  the  bridge  was  set 
back  on  the  bank  somewhat  and  rested  on 
mudsills,  these  being  four  plank.  From  the 
northwest  corner  of  the  bridge  the  ground 
for  about  5  feet  and  to  the  bank  was  nearly 
level,  and  from  there  on  the  fall  was  abrupt 
down  to  the  stream  many  feet  There  was  a 
tree  about  6  feet  north  of  this  comer  of  the 
bridge,  and  the  fill  next  the  bridge  began  to 
slope  from  about  18  inches  south  of  the  north 


edge  of  the  bridge.'  The  testimony  In  behalf 
of  plaintiff  tended  to  prove  that  the  tongue 
of  the  buggy  did  not  torn  off  the  apiNcoacfa 
until  It  was  very  near  the  bridge  (one  wit- 
ness estimated  the  distance  as  low  as  a  foot), 
and  that  the  right  wheel  of  the  buggy  passed 
not  farther  ilian  15  to  18  inches  north  of  the 
northwest  comer  of  the  bridge.  The  evl- 
denoe  of  the  defendant  tended  to  show  that 
the  buggy  must  have  left  the  grade  farther 
to  the  west ;  but  the  Jury  might  have  found 
the  facts  to  have  been  as  recited,  and,  if  so, 
that,  had  the  bridge  been  of  the  width  ex- 
acted by  statute,  the  tongue  might  not  have 
left  the  grade  as  it  did,  and  that  the  buggy 
would  have  caught  on  the  bridge  railing,  and, 
in  view  of  the  nature  of  the  ground  and  the 
location  of  the  tree^  tliat  the  injury  might 
have  been  averted. 

It  is  argued  that,  even  if  the  wheel  would 
have  caught  the  railing,  the  probability  of 
plaintiff  not  being  thrown  on  the  ioe  below 
is  remote  and  conjectural,  and  therefore 
ought  not  to  have  been  left  to  the  Joiy.  Of 
course,  the  defendant  was  negligent.  In 
that  the  board  of  supervisors  in  1903  con- 
structed the  bridge  in  utter  disregard  of  the 
requirement  of  law  that  it  be  at  least  16  feet 
wide;  but  this  does  not  aid  in  ascertninlng 
whether  such  negligence  Is  the  proximate 
cause  of  the  injury.  Had  the  defendant  con- 
sistently insisted  upon  the  position  no'w  be- 
ing taken,  we  should  have  experienced  much 
difiiculty  in  determining  the  issue;  but  at 
the  trial  it  requested  at  least  two  instruc- 
tions submitting  the  issue  to  the  Jury.  We 
quote  from  the  last,  which  in  substance  was 
incorporated  in  instmcUona  given  by  the 
court: 

"But  yon  are  instructed  that  the  burden  is 
upon  the  plaintiff  to  show,  not  only  that  the 
bridge  in  question  was  less  than  IS  feet  in 
width,  but  that,  if  the  bridge  had  been  in  feet 
16  feet  in  width,  not  only  would  the  right  fore 
wheel  of  plaintiSTs  buggy  have  caught  on  the 
same,  but  also,  if  it  had  so  caught  on  or  struck 
said  northwest  corner  of  the  bridge,  the  acd- 
dent  would  have  been  averted  and  the  plaintiff 
would  have  escaped  injury.  In  other  words,  as 
elsewhere  in  these  instructions  explained,  un- 
less the  plaintiff  shows  by  a  fair  preponderance 
of  the  evidence  that  the  fact,  if  it  be  a  fact, 
that  the  bridge  was  less  than  16  feet  in  width, 
was  one  of  the  contributing  causes  to  the  acci- 
dent and  injury  of  the  plaintiff,  there  can  be 
no  recovery  by  the  plaintiff." 

Having  indnced  the  court  by  requested  In- 
structions to  submit  the  issue  to  the  Jniy, 
or  thereby  indicating  its  acquiescence  there- 
in, a  party  cannot  thereafter  raise  objections 
to  the  action  of  the  court  In  adopting  what 
he  has  proposed.  Light  v.  Railway,  93  Iowa, 
83,  61  N.  W.  380;  Splcer  v.  Webster  City, 
118  Iowa,  661,  92  N.  W.  884;  Oampbell  v. 
Onnsby,  65  Iowa,  518,  22  N.  W.  656;  C 
Hahn  v.  Miller,  60  Iowa,  96,  14  N.  W.  U9; 
Fenner  v.  Crips  Broa.,  109  Iowa,  454,  80  N. 
W.  626. 

[2]  II.  There  appears  to  have  been  an  ade- 
quate railing,  on  the  bridge,  and  the  court 
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satunltted  to  the  Jury  whether.  In  the  exer- 
cise of  reasonable  diligence  and  care,  the 
officers  of  the  defendant  should  have  placed 
a  barrier  or  guard  along  the  approach.  Ap- 
pellant contends  that  the  evidence  was  not 
such  as  to  raise  this  Issue.  It  will  be  re- 
'  called  that  the  approach  was  down  a  steep 
hill,  that  Immediately  west  of  the  bridge  the 
grade  had  been  raised  considerably  above 
the  surface,  that  a  ditch  had  been  washed  on 
the  north  side  of  the  grade,  and  that  the 
bank  of  the  stream  was  rou^  and  steep, 
and  extended  in  a  northwesterly  direction 
very  near  the  comer  of  the  bridge.  In  the 
event  of  any  mishap  with  vehicle  or  team  In 
passing  on  the  grade  or  otherwise,  which 
might  tnm  the  traveler  from  the  beaten  track, 
the  situation  was  such  as  to  Indicate  danger 
of  being  precipitated  over  the  embankment. 
This  could  have  been  guarded  against  by  a 
barrier  or  guard  at  small  expense,  extending 
but  a  short  distance,  and  we  are  of  the 
opinion  that  it  was  for  the  Jury  to  say 
whether  the  defendant,  through  its  officers, 
in  the  exercise  of  reasonable  care  for  the 
protection  of  travelers  making  use  of  the 
higliway,  Qu^t  to  have  constructed  such 
guard  rail  or  barrier  along  the  approach. 
Theugb  the  danger  to  be  guarded  against 
was  the  abrupt  descent  from  the  embank- 
ment, the  court  rightly  advised  the  Jury  that 
the  defendant  was  under  no  obligation  to  ex- 
tend a  railing  along  the  stream.  Such,  of 
course,  might  have  obviated  the  necessity  of 
a  guard  rail  along  the  fill;  but  it  was  the 
approadi  to  the  bridge  along  which  the  de- 
fendant was  bound  to  protect  travelers 
against  dangers  incident  to  leaving  such  ap- 
proach. If  such  protection  was  required.  We 
are  of  the  opinion  that  the  issue  was  right- 
ly submitted  to  the  Jury,  and  It  was  for 
that  body  to  say,  not  only  whether  there 
should  have  been  a.  barrier,  but  whether,  had 
there  been  such,  the  injury  to  plaintiff  would 
have  been  averted. 

[3]  III.  The  occupation  of  the  plaintiff 
was  that  of  farmer  and  blacksmith.  He  tes- 
tified that  he  had  bought  the  neckyoke, 
which  gave  way,  about  a  year  before;  that 
the  center  fastening  was  a  ring,  with  a  swiv- 
el bar,  and  a  bar  underneath;  that  he  had 
been  repairing  neckyokes  and  using  them  for 
15  or  20  years,  ond  was  familiar  with  the 
different  kinds,  and  was  then  asked: 

"What  do  you  say,  Mr.  Miller,  the  fact  is  as 
to  tliat  being  one  of  the  best  and  safest  and 
latest  kind  of  neckyokes  in  use  In  that  part  of 
the  country  at  that  time?" 

An  objection,  as  calling  ftor  a  conclusion 
of  a  witness  was  overmled,  and  the  witness 
answered: 

"To  my  Judgment,  they  are  the  best  neckyokes 
that  are  made  in  these  later  days.  It  is  the 
best  attachment  to  the  tongue." 

The  witness  had  qualified  as  an  expert, 
and,  tbou^  the  Question  was  perhaps  some- 
what extreme,  his  answer  indicated  that  the 
witness  had  reference  to  the  kind  or  class 


of  neckyokes  and  the  attadmient  thereto. 
Whether  It  was  suitable  for  the  purpose, 
and  such  as  were  being  used,  was  clearly 
competent,  and  there  was  no  error  In  the 
ruling. 

[4]  IV.  Dr.  W.  S.  Payne  treated  the  plain- 
tiff during  his  sickness,  and  testified  that  he 
had  two  ribs  on  the  left  side  fractured,  a 
laceration  of  the  Ugamoits  of  the  back,  and 
a  contusion  of  the  abdomen,  and  was  then 
asked: 

"Wfaat  would  be  the  natural  and  probable 
result  of  an  injury  of  that  kind  to  the  rib  that 
you  have  described?" 

This  was  objected  to,  as  calling  for  a  con- 
clusion and  not  being  the  subject  of  expert 
testimony;  also  that  it  called  for  ttie  fact, 
and  not  the  present  condition,  and  was  not 
confined  to  the  case  In  question.  The  objeo- 
tlon  was  overruled.  The  witness  testified 
that: 

"Ordinarily,  those  ribs  will  unite  and  become 
strong.  *  *  *  In  many  cases  the  end  of  the 
rib  might  have  pressed  the  pleura,  causing 
pleurisy,  and  after  the  pleurisy  had  subsided 
might  have  caused  adhesion  of  the  pleura,  that 
would  give  him  some  trouble  in  the  future." 

There  was  no  error.  The  witness  was  tes- 
tifying as  an  expert,  and  therefbre  might  ex- 
press his  opinions;  and,  moreover.  It  was 
competent  for  him  to  testify  as  to  the  proba- 
ble future  condition  of  the  patient,  in  conse- 
quence of  the  injuries  received.  The  Inquiry 
was  confined  to  the  case.  Inasmuch  as  he 
was  telling  the  probable  consequences  of  in- 
juries of  that  kind.  The  authorities  sup- 
I)ortlng  the  proposition  are  too  numerous  for 
citation. 

[6]  One  Bamnm  testified  that  he  reached 
Miller  shortly  after  the  accident,  when  the 
latter  said,  "If  the  old  neckyoke  hadn't 
broke,  it  would  not  have  happened;"  and 
that  Bamum  responded,  "I  told  you  last 
spring  that  you  was  using  that  too  long;" 
when  plaintiff  replied  that  he  ought  to  have 
got  a  new  one.    Barnum  went  on: 

"I  had  seen  that  neckyoke  before,  along  the 
fore  part  of  March,  and  had  warned  Miller  that 
the  neckvoke  ought  to  be  discarded;  that  it 
was  too  hadly  worn  for  use ;  and  MiUer  had 
said  that  he  was  not  able  to  get  a  new  one." 

Miller  denied  both  conversations  entirely, 
and  testified  that  he  bought  a  new  neckyoke 
about  a  year  before  the  accident  The  court, 
among  other  things.  Instructed  that  the  Jury 
might  take  into  consideration  the  conversa- 
tion had,  If  any,  between  plaintiff  and  Bar- 
num, and  whether — 

'^be  plaintiff  had  reasonable  grounds  to  believe 
that  said  neckyoke  was  in  an  unsafe  condition, 
and  whether  the  talk,  if  any,  between  said  Al- 
bert Bamum  and  the  plaintiff  had  reference  to 
the  neckyoke  used  by  the  plaintiff  at  the  time 
of  the  accident,  or  whether  it  had  reference  to 
some  other  neckyoke." 

Appellant  excepts  to  this  instruction,  on 
the  ground  that  there  was  no  evidence  that 
any  neckyoke,  other  than  the  one  used  at 
the  accident,  was  referred  to.  As  Barnum 
described  the  neckyoke  as  one  very  old  and 
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nearly  worn  ont,  and  tbe  plaintiff  testified 
that  he  was  using  a  neckyoke  purchased  a 
year  previous,  wUch  was  in  good  condition, 
the  Jury  might  have  inferred  that  they  were 
talking  about  different  neckyokes,  and  there- 
fore there  was  no  error  in  the  instruction. 
Some  other  matters  are  discussed,  but  not 
requiring  further  attention,  and  the  Judg- 
ment la  affirmed. 

DEEMER,  0.  J.,  and  GAYNOH  and  SAJ> 
INGEB,  JJ.,  concur. 


In  re  BLLENBERGER'S  ESTATE. 

In  re  EVANS  et  al. 

(No.  30024.) 

(Supreme  Court  of  Iowa.    Sept.  21,  191S.) 

L   EtXBCUTOBS  AND   AD1(INI8TBAT0RS   $=s>22  — 
SPECIAI  ADMINiaTRATOBS— APPOIWTMENT. 

It  will  be  presumed  that  a  man  of  good 
standing  and  diainterested,  appointed  as  a  spe- 
cial administrator,  will  preserve  an  estate  for  all, 
and  that  be,  rather  than  one  of  those  entitled 
to  the  property  under  a  will  which  was  the  sub- 
ject of  contest,  should  be  appointed. 

[Ed.  Note. — For  other  cases,  see  Ezecutors  and 
Administrators,  Cent  Dig,  H  116-127;  Dec 
Dig.  <S=»22.] 

2.  EXECUTOBS  AND  Admiitistratobs  ^=>22  — 
Special  Adminibtbatoks— Appointment. 
Where  there  was  a  bona  fide  controversy 
between  those  claiming  under  a  will  and  the  con- 
testants, and,  there  was  some  evidence  authoris- 
ing the  appointment  of  a  special  administrator, 
in  accordance  with  Code,  |  3299,  the  appoint- 
ment cannot  be  held  invalfd  as  a  colorable  at- 
tempt on  the  part  of  the  contestants  to  obtain  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Ezecutora  and 
Administrators,  Cent.  IMg.  U  116-127;  Dec. 
Dig.  <S=>22.] 

8.   EzECUTOBS  and  AOlnNISTBATOBS  9=322  — 

Speoiai.  Administratobs— Appointuent. 
Under  Code,  {  3299,  declaring  that  when, 
from  any  cause,  general  administration  or  pro- 
bate of  will  cannot  be  immediately  granted, 
special  administrators  may  be  appointed,  a  con- 
test against  the  probate  of  a  will,  which  was 
continued  from  time  to  time,  in  accordance  with 
section  3823,  produced  a  situation  precluding 
immediate  probate,  and  Justified  the  appointment 
of  a  special  administrator. 

[Ed.  Note.— For  other  cases,  see  Ezecutors  and 
Administrators,  Cent  Dig.  g§  116-127;  Dec. 
Dig.  «=»22.] 

4.  EXEOtTTOBB   AND  ADUINiaTRATOBS  «=»22  — 

Special  Aoministbatobs— Appointment. 
In  determining  whether  a  special  adminis- 
trator should  be  appointed  pending  determina- 
tion of  a  will  contest,  the  question  Is  not  wheth- 
er the  evidence  would  warrant  setting  aside  the 
will,  but  whether  there  is  substantial  evidence 
of  danger  of  loss  and  of  the  invalidity  of  the 
wiU. 

[Ei.  Note.— For  other  eases,  see  Executors  and 
Administrators,  Cent  Dig.  H  116-127;  Dec 
Dig.  «s>22.] 

5.  BXEOOTOBS  and  ADHiNiaVHATORS  «=»22  — 

Speoiajc  Administrators— Afpointuent. 
Evidence  held  to  warrant  the  appointment 
of  a  special  administrator  at  Uie  suit  of  contest- 
ants;   there  being  sufficient  showing  of  danger 


of  loss  and  lack  of  testamentary  eapadty  and 
undue  influence. 

[Ed.  Note.— For  other  capes,  see  Executors  and 
Administrators,  Cent  Dig.  §|  116-127;  Dec 
Dig.  «=»22.] 

6.  EXECtTTOBS  AND   AdMINIBTRATOBS   9=>22  — 

Special  ADHiNiErrBATORS—  Removal. 

While  the  settlement  of  the  contest  over  a 
will  will  automatically  remove  a  special  admin- 
istrator, the  possibility  tliat  it  will  soon  end.  so 
that  there  will  soon  be  no  special  administrator, 
affords  no  ground  for  reversing  the  appointment 

[Ed.  Note. — For  other  cases,  see  Execntora  and 
Administrators,  Cent  Dig.  U  116-127;  Dec 
Dig.  <e=3>22.] 

7.  Courts  «=>9&— Stabb  Deoisis— Effect  or. 

Where,  pending  an  appeal  from  im  order  ap- 
pointing a  special  administrator,  one  of  the 
judges  of  the  Supreme  Court  issued  a  restraining 
order  against  the  administrator,  such  order  does 
not  bind  the  court  in  deciding  the  appeal 

[Eld.  Note. — For  other  cases,  see  Courts.  Cent 
Dig.  S  340;  Dec.  Dig.  <g=>99.] 

8.  JUDOMKNT      9s>650— OONCLUBIVENBSS — ^Rf.S 
JTTDICATA. 

The  doctrine  of  res  judicata  does  not  ap- 
ply to  incidental  or  interlocutory  restraining 
orders  made  in  the  progress  of  a  cause. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  IMg.  i  1162;    Dec  Dig.  «=>650.1 

Appeal  from  District  Coart,  Johnson  Coon- 
ty;   R.  P.  Howell,  Judge. 

On  the  25th  day  of  September,  1909,  Wil- 
liam Bllenberger,  Sr.,  made  what  Is  alleged 
to  be  his  last  will.  He  died  some  tune  in 
April,  1914.  The  probating  of  this  will  was 
set  to  be  heard  on  April  30,  1914.  Before 
probate  was  granted,  the  three  daughters  of 
testator,  now  appellees,  filed  notice  of  con- 
test, and  thereupon  probating  was  suspended, 
and  the  contest  has  not  yet  been  tried.  In 
this  situation  one  Ko»b,  who  Is  not  a  party 
in  Interest,  was,  on  the  application  of  the 
dangjiters,  and  over  the  objections  of  the  ap- 
pellants, appointed  special  administrator. 
From  this  the  two  sons,  chief  beneficiaries  In 
the  will,  appeal.    Affirmed. 

Ney  &  Bradley,  of  Iowa  Olty.  for  appel- 
lanta  Wade,  Dutcher  &  Davla,  of  Iowa  City, 
for  appellees. 

SALINGER,  X  I.  One  attorney  for  appel- 
lees verified  the  application  for  a  special  ad- 
ministrator, and  was  thereupon  subjected  to 
cross-examlnatloiL  Appellants  assert  this 
cross-examination  reveals  that  said  attorney, 
and  the  movants,  who  are  his  clients,  are 
making  application  tn  bad  faith,  for  objects 
not  contemplated  by  the  statute  permitting 
the  app<4ntment  of  special  administrator, 
with  intent  to  harass  appellants,  who  are 
the  chief  owners  of  the  estate,  and  with  pur- 
pose to  exploit  that  estate  by  gathering  evi- 
dence for  use  In  contesting  the  will  and  oth- 
er instruments  disposing  of  the  estate,  at 
great  expense  to  such  estate.  They  insist 
the  administrator  who  was  appointed  at  the 
Instance  of  these  movants  is  one  "whose  duty 
it  is  to  be  active  and  obey  the  suggestions  of 
the  heirs  and  his  attorney."    The  nltimate 
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argnmott  Is  that  tbe  issue  we  have  to  deter- 
mine ia  whether  a  special  administrator 
should  be  appointed  for  the  purpose  of  ex- 
ploiting the  estate  and  finding  evidence  pend- 
ing and  for  use  upon  said  contest  This  con- 
tention does  not  require  us  to  pass  upon  wheth- 
er A  fair  construction  has  been  put  upon  the 
testimony  given  by  said  attorney  upon  said 
cros8-examinatl(»a. 

[1]  We  think  it  sufficient  reply  that  tbe 
court  appointed  an  administrator  who  is  by 
the  record  shown  to  be  a  man  of  good  stand- 
ing and  disinterested ;  that  the  presumption 
must  be  Indulged  he  will  act  faithfully  with- 
in the  limits  set  by  the  law ;  that  he  will  be 
at  all  times  under  fall  control  of  the  court; 
and,  that  if  expense  be  a  material  considera- 
tion, that  of  resisting  the  appointment,  and 
of  this  appeal,  is  greater  than  the  expense  of 
special  administration  should,  or  under  sn- 
pervislon  of  the  court  is  likely  to,  be.  It  may 
be  added,  in  passing:  (1)  That  the  cross-ex- 
amination should  be  used  for  all  that  it  ee- 
tabllshes,  and  If  It  tends  to  show  the  ap- 
plication is.  In  part,  prompted  by  desire'  to 
get  more  than  is  due  from  a  special  ad- 
ministration, it  also  shows  such  feeling  on 
part  of  contestants  and  their  counsel  as  that 
it  would  liave  been  at  least  unwise  to  appoint 
any  of  the  appellants ;  and  (2)  it  is  remark- 
able that  parties,  who  concede  it  to  be  the 
function  of  such  administrator  to  be  the  tool 
of  some  who  are  Interested  In  the  estate, 
sboold  also  urge  that.  If  an  appointment  were 
proper.  It  should  have  been  given  to  the  son 
William,  rather  than  a  disinterested  per- 
son. 

[2]  II.  Meikle's  Case,  decided  in  this  court 
December  16,  1914,  149  N.  W.  865,  is  called 
to  our  attention,  with  specific  reference  to 
the  left  coltimn  on  page  867.  We  there  de- 
cide, since  a  party  may  be  a  witness  in  court, 
and  that  if  such  party  fails  to  appear  to  an 
action  in  his  own  right,  the  other  may,  at 
his  election,  have  a  continuance  at  the  cost 
of  the  delinquent,  and  an  action  may  be  dis- 
missed if  plaintiff  falls  to  appear  when  the 
case  is  called  for  trial ;  that  In  a  suit  brought 
by  wife  against  husband  she  Is  not  In  con- 
tempt for  refusing  to  testify  on  a  deposition 
taken  by  the  husband.  This  is  put  on  the 
ground  that: 

To  permit  it  "would  lend  the  full  power  of  the 
court  to  a  process  for  the  discovery  not  only  of 
the  claims  of  the  opposite  party,  but  also  tbe 
details  of  the  evidence,  so  far  as  known  to  the 
plaintiff,  upon  which  tbe  case  would  depend, 
not  regulated  by  tbe  control  which  a  court  will 
give  as  to  excluding  testimony  which  is  not  com- 
petent or  is  forbidden." 

The  only  argument  with  which  we  are 
favored  as  to  the  applicability  of  this  is  the 
statement  that: 

"The  very  purpose  in  Judge  Wade's  mind  in 
the  cited  case,  as  shown  by  this  opinion  of  the 
court,  is  the  same  illegal  scbeme  as  m  tbe  case  at 
bar,  as  he  admits  in  his  evidence  as  a  witness  in 
this  case  at  bar,  when  he  testifies  in  support  of 
the  petition  for  appointment  of  Korab  as  special 
administrator." 


The  essence  of  oar  boldfaig  In  Melkle's 
Case  is  that,  since  a  plaintitC  wlfle  may  be 
adequately  dealt  with  in  open  court  for  fail- 
ure or  refusal  to  give  proper  testimony,  the 
general  deposition  statute  should  not  be  re- 
sorted to  to  obtain  ber  testimony,  because  the 
only  possible  use  of  such  proceeding  would 
be  to  obtain  testimony  which  the  court  it- 
self would  not  admit  In  its  general  aspect 
It  declares  the  self-evident  postulate  that  tbe 
machinery  of  the  law  shall  not  be  resorted 
to  colorably,  oppressively,  nor  to  obtain  what 
the  law  does  not  grant  The  mere  claim 
that  the  application  at  bar  was  made  for 
some  such  purpose  is  not  enough  to  invoke  the 
application  of  this  rule,  and  that,  though 
there  be  evidence  to  sustain  the  accusation. 
The  statute  provides  (Code,  {  3290)  that  un- 
der glTNi  conditions  a  special  administrator 
"may"  be  appointed.  Whether  the  appolnt- 
m^it  was  sought  for  improper  purpose  was 
one  of  the  things  to  l>e  presented  to  and  l>e 
considered  by  the  court  applied  to.  The  lan- 
guage of  the  statute  gives  that  court  power 
to  grant  or  deny.  Had  the  court  found  the 
application  was  for  purposes  such  as  ai^>el- 
lants  assert.  It  was  its  duty  to  use  its  dis- 
cretion to  deny  tbe  application.  It  follows 
the  granting  of  It  Involves  finding  as  a  fact 
that  the  application  was  a  rightful  cme.  If 
there  be  evidence  upon  which  we  would  have 
sustained  the  court,  had  the  finding  been  to 
the  contrary,  the  finding  it  did  make  is  yet 
so  sufildently  snstalned  by  the  evidence  as 
that  we  may  not  interfere. 
-     [8]  III.  Code,  {  8290,  provides  that: 

"When,  from  any  canse,  general  administra- 
tion or  probate  of  a  will  cannot  be  immediately 
granted,  one  or  more  special  administratora  may 
be  appointed  to  collect  and  preserve  the  prop- 
erty of  the  deceased,  and  no  appeal  from  such 
appointment  shall  prevent  their  proceeding  in 
the  discharge  of  their  duties." 

Under  the  express  language  of  this  statute 
a  special  administrator  may  l>e  appointed 
whenever  the  "probate  of  a  will  cannot  be 
immediately  granted."  Tlie  appellees  filed  a 
contest  upon  the  will  which  appellants  offer- 
ed for  probate.  The  contest  has  not  yet  been 
tried.  Notwithstanding  the  claim  that,  as 
wills  may  be  contested  after  probate,  the 
statute  (section  3283),  that  "after  the  will  is 
produced,  the  clerk  shall  open  and  read  tbe 
same,  and  a  day  shall  be  fixed  by  the  court 
•  •  •  for  proving  It,  which  shall  be  during 
the  term,  •  •  •  and  may  be  postponed 
from  time  to  time  in  discretion  of  the  court," 
does  not  provide,  expressly  at  least,  protwte 
shall  l>e  held  up  until  after  a  contest  is  de- 
cided, we  are  ccmstralned  to  bold  that  the 
bringing  and  pendency  of  this  contest  did 
produce  a  situation  wbdcb  prevented  imme- 
diate probate.  This  is  not  only  so  of  neces- 
sity, but  the  language  of  the  Code  prohibits 
the  interpretation  of  appellants.  A  require- 
ment that  a  day  be  fixed,  vrtth  discretionary 
postponement  from  time  to  time,  makes  Im- 
possible an  "immediate"  grant  of  probate, 
and  that  probate,  once  granted,  may  be  set 
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aside,  bas  no  bearing  on  whether  probate 
may  be  granted  before  a  pending  ctmtest  is 
decided. 

Additionally  It  Is  urged:  (1)  That,  even  11 
conditions  existed  which  authorize  appoint- 
ment, tba  same  was  needless,  because  of  tlie 
character  and  financial  responsibility  of  re- 
sistors, which  of  Itself  is  a  sufficient  guard 
for  whatsoever  rights  contestants  have,  and 
sufficient  warrant  for  permitting  their  op- 
ponents to  have  full  control  of  the  estate 
pending  contest,  to  say  nothing  of  the  fact 
tliat  appellants  were  both  willing  and  able 
to  furnish  any  bond  required  to  safeguard 
the  ultimate  rights  of  appellees;  (2)  that, 
tiMUgh  InaMlity  to  grant  immediate  probate 
gives  the  court  power  to  appoint  a  special 
administrator,  it  should,  on  ax>plicatlon  there- 
for, consider  whether  the  contest  is  frivolous, 
and  try  out  the  very  (questions  that  must  be 
determined  on  the  hearing  of  the  contest,  and 
may  there  be  determined  by  a  Jury;  aud 
that  (3)  the  evidence  shows  the  contest  was 
pur^  captious  and  frivcdous,  instituted  U 
harass  by  those  wlio,  under  the  will,  have 
but  a  small  interest  in  the  estate. 

[4,  6]  The  court,  in  passing  upon  an  appli- 
cation for  special  administration,  is  called 
upon  to  decide  whether  it  is  rightful  to 
grant  it  The  granting  finds,  Inter  alia,  the 
application  is  neither  needless,  frivodous, 
captious,  nor  vexatious.  Such  decision  by 
the  court  may  rest  upon  testimcmy  that  is 
relevant  in  a  will  contest  But  this  does 
not  warrant  a  trial  of  the  contest  and  a  re- 
fusal to  grant  special  administration,  unless 
the  court  Is  satisfied  tlie  contest  should  be 
sustained.  The  discretion  given  is  not  abus- 
ed, 'because  exercised  when  It  is  not  absolute- 
ly clear  that  the  obstacle  to  immediate  pro- 
bate is  not  purely  colorable.  This  must  be 
so  for  two  reasons,  at  least:  The  contestant 
is  ^titled  to  a  reasonaUe  time  to  prepare 
for  trial,  and  should  not  be  denied  purely 
Interlocutory  relief,  which  may  be  necessary 
-  to  preserve  the  subject  of  the  contest,  merely 
because  he  has  not  all  the  evidence  he  may 
have  ou  the  contest  trial  ready  on  the  hear- 
ing of  the  application  for  such  interlocutory 
aid.  And  thin  application  cannot  be  tried  to 
a  jury,  while  tue  contest  can  be.  Wherefore 
it  cannot  be  that  the  one  hearing  is  to  as- 
sume the  functions  of  the  other. 

Keeping  In  mind,  then,  that  it  is  no  more 
our  province  than  it  was  that  of  the  trial 
court  to  determine  whether  the  record  ex- 
hibits sufficient  to  set  aside  the  will,  we  have 
no  hesitation  in  saying  there  was  enough 
to  sustain  the  finding  of  facts  inherent  in  the 
order  made  below  against  purely  appellate 
review;  that .  there  is  enough  evidence  of 
danger  of  loss  in  the  absence  of  a  disinter- 
ested and  competent  administrator,  and  of 
lack  of  capacity  and  presence  of  undue  in- 
fluence, for  the  purposes  of  this  review. 

Appellant  William  says  he  is  41;  that  his 
brother  J^athau  is  33,  and  his  sister  Mary 
about  22 ;  that  be  himself  bas  not  gone  away 


in  40  years,  and  never  got  any  wages,  but 
tliat  he  bought  land  In  Texas,  and  made  tbe 
money  to  pay  for  it  He  adds  tliat  he  did 
so  by  getting  the  money  from  home.  H^e 
stopped  working  some  10  years  ago,  when  tbe 
mother  died.  At  that  time  the  father  agreed 
that,  if  WllUam  would  stay,  he  ooold  haVe 
all  he  made.  The  two  brothers  did  stay,  and 
so  did  Mary.  He  admits  Mary  has  bem  IIt- 
ing  with  the  father  and  the  brothers  ever 
slace  William  was  of  age,  and  was  the  only 
woman  around  there.  After  doing  tlils,  be 
proceeds  to  minimize  It ;  says  she  lived  there 
but  part  of  the  time,  and  be  does  not  Icnow 
bow  much  time  she  has  been  away ;  be  does 
not  know  whom  she  has  been  working  for  ail 
these  years;  part  of  tbe  time  nobody  kept 
house  there.  She  was  not  working  for  him ; 
but  he  gave  her  money,  of  course,  when  she 
was  there.  He  does  not  know  Just  what  she 
did  with  it;  guesses  what  he  gave  her  was 
small  amounts  for  her  clothes,  but  he  does 
not  know  whether  she  got  clothes  with  it  or 
not  Tbe  brothers  rented  the  farm,  some 
300  acres,  and  did  have  all  they  made.  But 
WllUam  explains  they  had  heavy  expenses 
for  the  father.  Those  exi>enseB  are  not  de- 
tailed, and  tbe  record  as  a  whole  Indicates 
that  the  father  was  not  of  expensive  habits, 
and  rarely  went  where  he  could  spend  money. 
It  is  apt  to  be  true  that  the  care  of  a  blind 
father  is  expensive;  but  William,  evidently 
having  In  mind  that  too  helpless  a  father 
might  be  challenged  as  a  testator  or  grantor, 
explains  this  expense  possibility  out  of  exist- 
ence by  saying: 

"My  father  was  blind  before  he  died,  but  I 
cannot  say  how  long.  Of  course,  I  don't  know 
if  he  was  blind  or  not.  Of  course,  he  could  get 
around ;  I  don't  know  whether  he  was  blind  or 
not" 

Wlllinm  has  been  running  the  place  for 
the  last  20  years,  and  the  brothers  have  been 
caring  for  and  nursing  the  father  for  many 
years.  Some  ascendency  seems  thus  to  have 
been  gained.  The  father  could  not  as  much 
as  write  bis  name.  William  has  done  the 
buying  and  selling.  He  drew  on  the  depos- 
its of  the  father  by  signing  the  name  of  Will- 
iam. As  seen,  appellants  kept  all  they  made 
off  300  acres  of  land,  while  the  land  still  re- 
mained in  the  name  of  the  father,  and  after- 
wards it  was  conveyed  to  the  sons.  Despite 
the  ownership  of  the  land,  William  says  the 
father  has  not  made  a  dollar  In  many  years; 
that  everything  on  the  land  has  for  the  last 
10  years  belonged  to  the  boys,  except  the 
household  furniture.  As  to  the  furniture, 
William  says  he  does  not  know  anything 
about  whether  the  father  owns  that;  tliat 
the  brothers  do  not  claim  to  own  it,  and 
William  is  willing  bis  sisters  may  have  it. 
In  fact,  he  says  anybody  may  have  it  For 
the  father,  who  owned  all  this  land,  William 
did  buy  groceries  and  furnish  a  bed,  and 
says  he  would  have  done  more  than  that  if 
the  father  had  said  so.  For  this  owner  of 
some  $60,000  worth  of  land  the  sons  paid  his 
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debts,  not  detailed.  EIb  veiy  funeral  expens- 
es  and  blUa  of  bis  last  Illness  were  unpro- 
vided for,  except  as  William  chose  to  pay 
them;  but,  though  William  went  for  a  man 
to' draw  the  will  and  the  deeds  to  all  the 
land,  and  paid  the  man  to  draw  them,  thi.s 
father,  who  did  not  do  the  simplest  business 
for  himself,  made  this  will  without  the 
loiowledge  of  his  sons,  and  they  did  not  learn 
so  much  as  that  a  wUl  existed  during  the  five 
years  In  which  they  had  charge  of  the  fa- 
ther, after  the  will  was  made.  This  father, 
on  his  own  motion,-  and  as  qnlclily  as  be 
could  convey  the  thought  and  directions  to 
tbe  scrivener,  first  has  deeds  made  to  all  be 
has,  and  then  a  will  hequeatbing  an  estate 
be  no  longer  owns,  which  provides  for  lega- 
cies, leaving  nothing  wherewith  to  pay  them. 
He  does  not  mention  the  will  which  gives 
these  legacies,  but  trusts  that  matter  to  "In- 
dependent agreement."  This  he  does,  al- 
though he  delivers  the  deeds;  and  at  this 
time.  Just  after  the  will  had  been  made,  and 
several  times  before,  he  gets  an  agreement 
to  honor  his  gifts  to  his  three  daughters, 
which  were  put  into  the  will.  When  the  <me 
son  gets  tbe  scrivener,  he  does  not  get  two 
sisters,  who  live  at  a  not  much  greater  dis- 
tance away  than  does  the  scrivener.  When 
tbe  wlU  ia  drawn,  the  boys,  tbe  sister  Mary, 
and  the  hired  man  Bane  are  the  only  ones 
at  home.  Bane  participated  to  some  extent, 
and  Is  not  produced. 

On  one  showing  by  the  sons,  they  had  no 
means  aa.  the  day  the  deeds  were  drawn, 
other  than  that  William  owned  some  unde- 
scribed  and  unvalued  Texas  land.  But  their 
witness,  the  scrivener,  White,  claims  the  fa- 
ther spoke  of  several  pieces  of  land  then 
deeded  as  lands  for  which  the  boys  had  paid 
him;  that  it  should  therefore  be  in  th^r 
name,  and  fixed  while  he  was  living,  so  there 
would  be  no  trouble  afterwards.  This  wit- 
ness adds  that  as  to  the  balance  of  the  land 
he  guesses  it  was  a  cash  sale  for  the  amount 
stated  in  the  deeds  as  consideration.  He 
says  nothing  was  said  as  to  where  tbe  boys 
were  to  get  the  money  to  pay  spot  cash,  nor 
as  to  giving  notes,  and  the  witness  adds  they 
bad  that  arrangement  among  themselves. 
WUllam,  however,  clears  all  this  up  by  say- 
ing that  nothing  was  paid  for  tbe  land,  and 
that  he  spent  all  the  money  he  ever  got  from 
bis  father.  White  says  the  testator  spoke 
right  up,  and  said  something  about  he  want- 
ed to  make  it  right — "fix  it  up  right  and 
equal."  Thereupon,  to  carry  out  this  desire 
to  make  things  equal,  he  gave  Mary,  the 
daughter  who  stayed  home,  three  cows  for 
extra  services,  and  each  of  his  three  daugh- 
ters $1,000,  and  all  tbe  land  to  the  three 
boys.  He  also  desired  that  William  be  made 
executor.  l%e  will  was  finished  hurriedly, 
"because  It  was  getting  late."  William  got 
the  deeds,  and  did  not  record  them  during 
the  five  years  that  the  father  lived. 

We  do  not  overlook  the  scrivener  says 
that  In  his  opinion  testator  was  sane,  that 


no  coercion  was  used  In  Us  presence,  and 
that  all  the  father's  acts  were  spontaneous; 
neither  do  we  overlook  that  this  witness 
makes  It  plain  he  has  had  little  opportunity 
for  Judging  of  capacity  of  tbe  father,  and 
tlmt  it  is  not  likely  acts  of  coercion  were  em- 
ployed in  his  presence.  William  offers  bonds 
freely,  because  he  knows  all  about  the  prop- 
erty; yet,  though  he  has  been  running  tbe 
place  for  20  years,  he  says  he  knows  nothing 
about  the  crops,  and  that  his  father  never 
sold  anything  about  them.  Ever  Ednce  190S 
he  signed  his  own  name  In  drawing  on  tbe 
deposits  of  his  father,  which  he  says  amount- 
ed to  "a  little  money."  He  names  the  banks 
of  d^toslt,  and  "thinks"  there  was  $600  In 
them  when  the  father  died.  He  says  he  has 
the  certificates;  that  they  are  in  the  name 
of  his  father,  but  he  does  not  know  whether 
they  btioog  to  Ms  father's  estate,  and  he 
says  that  nothing  belongs  to  that  estate 
"that  he  knows  of,  except  these  deposits." 

In  connection  with  offering  bond  in  any 
sum  which  the  court  may  In  reason  order, 
to  assure  appellees  of  their  rights  as  same 
may  ultimately  be  determined,  appellants 
say  they  make  such  ofCer  the  more  readily 
because  they  know  the  nature,  extent,  and 
location  of  all  the  property  the  father  had 
at  his  death.  As  seen,  and  as  will  appear 
later,  they  also  claim  the  father  left  no  prop- 
erty at  bis  death,  and  that  he  owned  no  per- 
sonal property  for  10  years  before  his  death. 
Though,  despite  th^r  dalm  there  is  no  prop- 
erty, they  are,  upon  confession,  able  to  point 
out  definitely  what  personal  estate  there  Is, 
It  must  be  admitted  they  have  not  done  so 
In  this  record,  and  that  some  peculiarities 
are  developed  as  to  the  personal  property, 
If  any  there  be,  and  other  peculiarities,  U 
there  be  no  estate. 

The  will  was  drawn  after  deeds  to  all  tbe 
land  owned  by  the  father  had  been  made. 
According  to  appellants,  there  was  no  prop- 
erty, other  than  certain  lands,  except  some 
deposits,  relatively  unimportant  in  size,  up- 
on whldi  drafts  drawn  in  tbe  name  of  one 
son  were  being  honored  while  the  father  still 
lived.  There  is  no  explanation  why.  In  such 
circumstances,  a  will  was  drawn  at  all,  and 
why  the  testator  should  say  that  he  was  dis- 
posing of  "real  and  personal  both,"  as  tbe 
scrivener  says  he  did,  except  the  claim  that 
the  sons  knew  nothing  of  tbe  making  of  a 
will,  which,  if  true,  of  course,  relieves  them 
from  explaining  why  it  was  made.  This 
claim,  however,  is,  to  put  it  mildly,  also 
somewhat  peculiar.  Here  Is  an  assertion 
that  the  two  sons  never  heard  a  will  men- 
tioned, and  knew  absolutely  nothing  of  a 
will  until  after  the  father  died,  which  was 
some  6  years  subsequent  to  the  making  of  a 
will.  Now,  to  begin  with,  the  son  William 
got  the  man  who  drew  both  the  deeds  and 
tbe  will.  This  man  says  this  son  came  after 
him,  and  thinks  he  wanted  him  to  make  out 
I  some  deeds;  that  there  was  something  said 
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abont  the  win,  about  tbe  work  In  connection 
with  It;  that  the  son  took  White  to  make  out 
these  deeda ;  that  before  they  started  White 
took  along  a  form  of  will  to  use  as  a  guide, 
because  William  did  say  there  might  be  pos- 
sibly something  of  that  kind  done;  that  It 
was  mentioned  about  It  in  connection  with 
the  business,  but  White  does  not  remember 
that  anything  special  was  spoken  about  that 
until  he  got  to  the  place.  While  he  was  at 
work  the  boys  came  in  two  or  three  times 
to  inqnlre  If  testator  wanted  anything — they 
Just  went  in  and  out.  The  boys  paid  White, 
and  he  believes  It  was  William.  To  sustain 
the  claim  of  appellants  that  they  knew  noth- 
ing of  a  will  until  after  their  father  was 
dead,  it  must  be  found,  for  one  thing,  that 
the  drawing  of  the  will  was  not  paid  for  for 
some  five  years.  William  says  he  was  not  iu 
the  room  "when  the  deeds  were  drawn" — 
an  empha^  or  singling  out  which  makes  the 
absence  of  like  claim  as  to  being  absent 
when  the  will  was  drawn  somewhat  conspic- 
uous, in  spite  of  said  general  denial  of 
knowledge  of  a  wllL 

Be  tliat  as  It  may,  it  is  striking  that,  when 
William  says  that  at  the  time  of  the  execu- 
tion of  the  deeds  the  father  said  the  proper- 
ty was  to  go  "to  UB  boys,  all  that  he  had  was 
to  go  to  us,"  not  a  suspicion  arose  as  to 
whether  there  was  a  wUl,  and  no  inquiry 
was  made  aa  to  what  was  "all  that  he  had." 
Again,  while  the  father  said  nothing  about 
a  will,  yet  he  told  them  they  were  to  pay 
$3,000  in  legacies,  and  William  insists,  while 
this  was  said  on  several  occasions  before  the 
will  and  deeds  were  made,  and  shortly  after 
the  scrivener  left  who  drew  them,  nothing 
was  said  about  a  will,  and  that  the  agree- 
ment to  pay  what  the  will  gives  as  legacies 
was  an  independent  agreement  But,  even 
so,  and  this  again  is  peculiar,  no  matter  how 
WUllam  learned  of  the  legacies,  he  does  not 
know  whether  he  has  "the  property  to  pay 
it."  As  he  says,  also,  that  the  father  left 
nothing  but  land,  and  not  over  |1,000  in 
bank  certificates,  and  as  there  is  no  doubt 
that  300  acres  of  land  would  pay  the  $3,000 
in  legacies,  the  doubt  must  be  whether  $1,- 
000  in  bank  and  personal  property  existing 
was  sufficient  to  pay  expenses  ot  d  last  sick- 
ness, administration,  and  legacies.  If  there 
was  no  personal  estate  other  than  the  mon- 
ey in  bank,  it  Is  not  doubtful,  but  perfectly 
clear,  that  the  personal  property  will  not 
pay  these  expenses  and  these  legacies. 

[6]  ly.  To  the  argument  that  settlement 
of  the  contest  may  be  long  delayed,  and  that 
pending  it  appellants  are  no  more  entitled 
to  administer  upon  this  estate  than  are  con- 
testants, appellants  say  there  is  an  agree- 
ment for  trying  the  contest  within  a  very 
short  time.  Of  course,  the  final  decision 
of  the  contest  will  automatically  do  away 
with  the  special  administrator.  But  under 
oar  rules  the  removal  of  a  cause  for  appeal 


requires  dismissal  rather  than  reversal  The 
possibility  that  soon  there  wUl  be  no  spe- 
cial administrator  may  have  bearing  on 
whether  It  is  necessary  to  review  his  ap- 
pointment, but  affords  no  reajson  for  revers- 
ing the  appointment 

[7, 1]  V.  Some  reliance  is  placed  upon  the 
fact  that,  pending  appeal,  we  Issued  a  re- 
straining order.  There  is  reason  to  feel  that 
the  order  was  improvident  because  of  tb.e 
provision  In  section  3299  that: 

"No  appeal  from  such  appointment  shall  pre- 
vent their  proceeding  in-  the  dischai^  of  their 
duties." 

Be  that  as  it  may,  such  order,  whidi  may 
be  made  by  any  one  of  the  Judges  of  the  Su- 
preme Court  cannot  be  held  to  bind  us  as  to 
the  present  decision  of  the  appeal.  This  is 
true:  First  because  an  injunction  restrain- 
ing the  appointee  from  acting  until  it  can 
be  determined  whether  he  has  the  right  to 
act  is,  of  course,  no  attempt  to  decide  wheth- 
er the  appointment  Is  rightfnL  If  it  were, 
the  subsequent  hearing  and  dedslon  of  the 
appeal  would  be  an  idle  form.  Second,  be- 
cause the  doctrine  of  res  Judicata  or  stare 
decisis  in  the  strict  sense  does  not  apply  to 
Incidental  or  interlocutory  orders  made  in 
the  progress  of  a  cause.  Black,  Judicial 
Precedents,  p.  280;  2  Blade,  Judgments  (2d 
Ed.)  §i  691,  692. 

The  Judgment  below  should  be,  and  it  ia, 
affirmed. 

DBBHEB,  0.  J.,  and  LADD  and  OAT> 
NOB,  JJ.,  concur. 


MBDDLETON  v.  CITY  OF  CEDAR  FAIiLS 
et  aL    (No.  30010.) 
(Supreme  Court  of  Iowa.    Sept  21,  1915.) 

1.  MuwicTPAi.  OoBPORATtoirs  4=»818  —  iNJtr- 

BIKS  FROM  DkFEOTIVE  StBKXTS  —  ACTIONS  — 
BVIDKNCE. 

In  an  action  by  a  person  who  attempted  to 
pass  diagonally  across  a  street  to  a  mail  box 
at  night,  and  was  injured  by  an  obstruction  in 
the  street,  evidence  as  to  the  general  custom  of 
people  residing  on  the  opposite  side  (ME  the  street 
to  pass  dia^onall^  across  the  street  to  the  mail 
box  was  admissible,  since,  while  evidence  of 
what  other  people  generally  do  in  relation  to  the 
same  matter  does  not  fix  a  legal  standard  by 
which  to  judge  the  conduct  of  the  complaining 
party,  it  has  probative  force  upon  that  issue. 

[Ed.  Note. — For  other  ca8es,^8ee  Municipal 
Corporations,  Cent  Dig,  |{  1726-1738;  Dec 
Dig.  <S=>818.J 

2.  Neglioence  <S=>136  —  QrntSTiORS  or  Law 
OS  Fact. 

What  constitutes  due  care,  or  what  consti- 
tutes ordinary  prudence  and  diligence,  is  a  ques- 
tion of  fact 

[Ed.  Note.— For  other  casM,  see  Negligence, 
Cent.  Dig.  {{  277-353 ;    DecTBig.  «=»13e!] 

3.  Municipal  OosPORATioNa  ^=>81S— Aoins- 

SIJBIUTT— NECESBITT  OF  PBEUmNABT  PbOOF. 

In  an  action  by  a  person  injured  by  an  ob- 
struction in  the  street  evidence  as  to  the  general 
custom  of  other  parties  in  crossing  the  street 
diagonally  to  a  mail  box  was  not  admissible,  on- 
less  it  was  shown  that  the  facts,  circumatancea. 


4s>For  other  cues  lee  same  topic  and  KEY-NUMBER  lu  all  Key-Numbered  Dlsests  and  Ind«x«a 


Digitized  by 


Cpogle 


Iowa) 


UWDhEirOV  V.  CITT  OF  CEDAB  TAXSLB 


1041 


and  conditions  undar  whidi  tfaer  acted  ware  nib- 
Btantially  the  same  aa  tboee  nnder  which  plain- 
tiff acted;  and  hence,  where  it  was  not  at- 
tempted to  be  shown  Qiat  it  was  the  cnstom  to 
do  this  in  tlie  nighttime,  when  the  street  lights 
were  not  burning,  as  was  the  case  when  plaintiff 
crossed,  the  exclusion  of  such  evidence  was  not 
error,  espedally  as  such  evidence  could  have  add- 
ed but  very  little  to  the  strength  of  plaintiCfa 
case,  since  ahe  was  not  confined  in  her  travel 
to  the  sidewalks  and  crosswalks,  bat  had  a  right 
to  cross  the  street  at  any  point 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  l72ft-1738;  Dec. 
Dig.  <8=>818.] 

4.  Mtjnioipai.  CoBPOBAnoifB  «s»807  —  IvtV' 
BiEs  raoM  Dnxonvx  Sibekts— Cortbibuto- 

BT  NeOUGBRCK. 

One  crossing  a  street  diagonally,  instead  of 
on  a  crosswalk,  was  only  required  to  exercise 
that  care  and  caution  which  reasonably  prudent 
persons  exercise  nnder  the  aame  circumstances 
and  conditions. 

[Bid.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1679-1681;  Dec. 
Dig.«s>807j 

6.  Nbouobncii  «=»80— Ialbujtt  — Oontbib- 
irroBT  Nboliokncb. 

Every  oae  is  required  to  exercise  reasonable 
care  and  caution  for  his  own  safety,  and  if  he  is 
injured  in  the  performance  of  an  act,  and  the 
injnry  can  be  traced  to  a  failure  to  exercise  that 
care  wMch  the  law  requires  of  liim  for  his  own 
safety,  he  cannot  recover,  though  he  had  a  right 
to  do  the  thing  which  he  was  doing. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ||  84,  85 ;   Dec.  Dig.  «=5>80J 

&  Mttnioifal  Cobfobations  ^=»807  —  Isjtj- 

BIZB  IBOM  DxrECnVB  SlBEETO— OOHTBIBUTO- 
BT  NxeUOXRCK. 

It  was  not  in  itself  negligence  to  cross  a 
street  diagonally,  instead  <^  on  a  crosswalk, 
on  a  dark  night,  when  no  street  lights  were  burn- 
ing. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1679-1681;  Dec. 
Dig.  «=>807.] 

7.  Municipal,  Cobfoxations  «=97S6— Stbbbtb 

— DTJTIBS  01'  MnHICIFAUTT. 

It  is  the  duty  of  a  dtr  to  keep  its  streets 
in  a  reasonably  safe  condition  for  travel  in  the 
nighttime,  aa  well  as  the  daytime,  and  to  pat 
signals  and  warnings  at  points  where  the  street 
Is  dangerous  for  travel 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1657,  1658;  De& 
Dig.  ^9798.] 

&  MXTNIOIPAI,  COBPORATIORB  «=>822  —  IRJT7- 
BIES  IBOM  DBROTIVX  STBXXTB— ACTIONS— Ir- 
STBUCTIOHB. 

In  an  action  by  a  person,  injured  while 
crossing  a  street  diagonally  by  an  obstruction  in 
the  street  of  the  presence  of  which  she  had  no 
knowledge,  the  court  charged  that  the  dty  had 
furnished  sidewalks  and  crosswalks  which  were 
reasonably  safe  for  travel,  that  if  the  jury  found 
that  the  night  was  verv  dark,  and  that  it  was 
imprudent  for  plaintiff  to  cross  at  the  point 
where  she  did  cross  on  aocoont  <tf  the  darkness, 
and  there  was  a  safer  way  which  she  might  have 
taken,  she  was  negligent  and  could  not  recover. 
Held,  that  this  was  erroneous,  as  it  practically 
told  the  junr,  or  permitted  them  to  conclude, 
tliat  plaintifC  had  no  right  to  cross  the  street  at 
any  point  other  than  on  the  crosswalk,  merely 
because  the  night  was  dark  and  the  dty  had  fur- 
nished no  lights,  though  she  did  not  know  of  the 
obstruction. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations.  Cnt  Dig.  {g  1768-1762;  Dec. 
Dig.  «=9822.i 


9.  MCNICIPAI.  OOBPOBAirORS  «a»S22  —  IRJU- 
BIE8  FBOM  DSFECnVB  StBXEIS— AonORB— IN- 
BTBTICTIONB. 

In  such  action  the  conrt  diar^  that  it  was 
the  dty's  duty  to  keep  its  streets  in  a  reasonably 
safe  condition  for  pedestrians ;  tiiat  for  this  pur- 
pose it  was  required  to  construct  sidewalks  and 
street  crossings,  and  keep  them  in  a  reasonably 
safe  condition;  that  it  had  a  right  to  establish 
curb  lines,  and  to  provide  that  the  space  between 
the  curb  line  and  the  sidewalk  should  be  used  as 
a  space  for  lawn  and  trees;  that  pedestrians 
had  a  right  to  cross  such  parking  or  lawn,  if 
they  exercised  such  care  as  a  person  of  ordinary 
prudence  and  caution  would  exercise,  but  that  if 
they  did  not  exerdae  such  care  in  crossing  such 
parking,  and  were  injured,  they  were  negligent 
and  could  not  recover ;  that  sidewalks  were  pro- 
vided for  the  exclusive  accommodation  of  foot 
travelers,  and  crosswalks  were  provided  for  their 
convenience  and  safety,  and  while  they  were 
not  compelled  to  use  them,  if  they  deviated 
therefrom  the  law  required  them  to  exercise  such 
care  and  prudence  as  a  reasonably  cautious  and 
prudent  man  would  exercise.  Beld  that,  while 
these  instructions  stated  no  l>ad  law,  they  would 
lead  the  jury  to  believe  that  the  dty  did  its  full 
duty  by  providing  sidewalks  and  crosswalks,  and 
was  not  bound  to  keep  the  parking  in  a  reason- 
ably safe  condition,  and  that,  though  pedestrians 
had  a  right  to  cross  the  street  at  points  other 
than  the  crosswalks,  they  aasumed  the  risk  of 
doing  so,  and  were  bound  to  exerdse  that  care 
and  caution  commensurate  with  such  risk. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1768-1762;  Dec 
Dig.  «=»822.1 

10.  MUNICIPAI.  COBFOBATIONB  «»822  —  INJU- 

BiEB  rBOM  DErBonvB  Stbeets  —  Actions  — 

Irotbtjotions. 

In  such  action  the  court  charged  that  there 
was  no  evidence  that  the  sidewalks  and  street 
crossings  were  not  in  a  reasonably  safe  condi- 
tion for  pedestrians,  and  that  if  the  night  was 
very  dark,  and  It  was  imprudent  for  a  person  ' 
to  attempt  to  cross  the  street  at  the  point  where 
plaintiff  did  cross  it  and  that  there  was  a  safer 
way  which  she  might  have  gone,  she  was  guilty 
of  contributory  negligence.  Held,  that  this  was 
improper,  as  it  authorized  the  jury  to  judge 
plainaff*s  conduct  by  the  subseauent  develop- 
ments, instead  of  the  conditions  known  to  her, 
and  made  her  negligence  depend  npon  whether, 
in  the  judgment  of  the  jury,  it  waa  imprudent 
for  her  to  attempt  to  cross,  instead  of  whether 
she  knew  that  it  was  imprudent 

[Ed.  Note.— For  other  cases,  see  Munidpal' 
Corporations,  Cent  Dig.  {$  1758-1762;  Dec. 
Dig.  «=>822.] 

11.  NeQUGBNCB  *=»65  —  OORTBIBUXOBT  NB0> 

licence— Test. 

The  conduct  of  a  person  daimed  to  be  neg- 
ligent is  to  be  judged,  not  by  subsequent  develop- 
ments, but  by  the  conditions  that  confronted  her 
at  the  time  she  attempted  to  act 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §§  83,  94 ;   Dec.  Dig.  «=»65.] 

12.  Tbiai.  <8=s>244—lNSTRUC'noN8— Giving  Ur- 
ouB  Pbominbnce  to  Testimony. 

In  an  action  for  injuries  caused  by  an  ob- 
strnction  in  the  street  the  court  charged  that 
plaintiff  said  she  was  not  running,  but  walking 
at  a  medium  pace ;  that  two  witnesses,  however, 
testified  that  she  said  soon  after  her  injury  that 
she  was  running;  that  in  the  first  petition  filed 
by  her  she  stated  that  she  ran  out  to  a  mail  box ; 
that  her  negligence  did  not  alone  turn  on  the 
question  of  whether  she  was  or  was  not  run- 
ning; and  that  even  though  she  was  not  run- 
ning, it  would  be  the  jury's  duty  to  determine 
whether  an  ordinarily  prudent  and  careful  per- 
son would  have  crossed  the  street  at  the  point 


AssFor  other  case*  a« 
153  N.W.— 66 


same  topic  and  KBY-NUUBSB  la  all  Key-M limbered  DlsesU  and  Indazw 

Digitized  by  VjOOQIC 


1042 


163  NORTHWE8TEBN  REPORTER 


(Iowa 


where  alie  crotwed  wh&e  walking  at  a  medium 
pace.  Held  that,  tliongh  not  error  in  itself,  tliis 
tended  to  emphasize  the  testimony  contradicting 
plaintiff's  testimony,  a  practice  which  is  not  to 
be  commended. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §1  577-581 ;    Dec.  Dig.  <S=>244.] 

13.  Municipal  Cobporations  iS=822  —  Inj^u- 
RiEs  FKOM  Defective  Stbeets  —  Actions  — 
Instbuctions. 

In  such  action  the  court  charged  that  a  per- 
son, injured  by  the  "mere  negligence"  of  a  city 
in  not  keeping  its  streets  in  a  reasonably  safe 
condition  for  pedestrians,  could  not  recover  if 
she  by  her  own  negligence  contributed  to  the  in- 
jury, that  the  city  was  not  an  insurer  against 
accident,  and  that  the  "mere  fact"  that  plain- 
tiff was  injured  would  not  justify  an  award  of 
damages.    Held,  that  thid  apparently  depreciated 

Slaintiff's  claim  of  negligence,  and  should  not 
ave  been  given. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1758-1762;  Dec 
Dig.  <S=»822.] 

14.  MUNICIPAI,  COKPOBATIONS  «=!821— IWJtT- 
BIES  FBOM  DEFECTIVB  STBEET8--O0NTBIBnT0- 

BY  Negligence. 

It  is  not  negligence  per  se  to  pass  along  a 
street  in  the  nighttime  without  a  light,  nor  to 
walk  rapidly  when  so  doing,  especially  where  the 
party  has  no  reasonable  grounds  for  believing 
that  the  city  has  been  derelict  in  its  duty  in 
keeping  the  street  in  a  reasonably  safe  condition, 
and  where  under  the  law  she  has  a  right  to  an- 
ticipate that  It  is  in  a  safe  condition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Uig.  U  1745-1757;  Dec 
JMx.  <&=3821.] 

15.  Evidence  <g=»127—DECLABATioN»— State- 
ments WITH  Rboard  to  Pain. 

In  an  action  for  injuries,  it  was  error  to 
exclude  evidence  of  plaintiff's  complaints  of  pres- 
ent pain. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  377-382 ;  Dec.  Dig.  <8=>127.] 

Appeal  from  District  Court,  Black  Hawk 
County;   F.  C.  Piatt,  Judge. 

Action  to  recover  for  personal  Injuries. 
Verdict  and  Judgment  for  the  defendant 
Plaintiff  appeals.    Reversed. 

Sylvester  Flynn,  of  Eagle  Grove,  and  B.  H. 
McCoy,  of  Waterloo,  for  appellant  Pickett  & 
Swisher,  of  Waterloo,  for  appellees  Corn 
Belt  Telephone  Co.  and  Iowa  Telephone  Co. 
J.  B.  Newman,  of  Cedar  Falls,  for  appellee 
dty  of  Cedar  Falls. 

QAYNOR,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligent  obstruction  of 
a  public  street  in  the  city  of  Cedar  Falls. 
There  are  three  defendants.  It  is  claimed 
that  certain  of  the  defendants  negligently 
obstructed  the  street,  by  placing  a  reel  or  wire 
spool  on  the  parking,  at  a  iioint  near  the 
west  side  of  Olive  street,  one  of  the  public 
streets  of  the  dty  of  Oedar  Falls,  a  few  feet 
east  of  the  west  line  of  the  street;  that  the 
reel  or  wire  spool  was  about  eight  Inches 
wide,  about  three  feet  in  diameter,  and  bad 
a  number  of  handles  that  extended  still  fur- 
ther out ;  that  this  reel  had  remained  at  the 
place  on  Olive  street  for  about  two  weeks 
prior  to  the  plnlntlfTs  injury;  that  this  ren- 


dered the  street  dangwons  for  travd;   tliat 

no  lights,  barriers,  or  signals  of  any  kind 
were  placed  to  warn  people  using  the  street 
In  the  nighttime  of  the  existence  or  location 
of  this  obstruction.  This  is  the  ne^gence 
charged   against  certain  of  the  defendants. 

The  negligence  charged  against  the  dty  is 
that  It  did  not  remove  or  cause  the  removal 
of  said  reel  from  the  street,  and  did  not  use 
lights,  'barriers,  or  signals  of  any  kind  to 
warn  persons  of  Its  location;  that  It  per- 
mitted said  street  to  be  used  by  the  public 
without  removing  the  obstruction,  thereby 
rendering  the  street  unsafe  for  travd.  It 
Is  claimed  that  there  was  a  mall  box  near 
the  west  line  of  Olive  street,  and  that  to 
reach  this  mail  box  the  people  living  on  the 
east  side  of  the  street  were  in  the  habit  of 
going  directly  across  the  street  from  their 
respective  homes;  that  this  was  the  custom- 
ary way  of  reaching  the  box;  that  defend- 
ants knew  of  this  custom,  and  that  people 
were  in  the  habit  of  traveling  across  the 
street  at  this  point  to  reach  the  mail  box. 

It  Is  claimed  that  the  plaintiff  was  a  stu- 
dent attending  the  Iowa  State  Teachere'  Col- 
lege In  Cedar  Falls  during  the  year  1910; 
that  for  two  weeks  Immediately  preceding 
her  injury  she  was  at  her  home  at  Eagle 
Orove;  that  she  roomed  oathe  east  side  of 
OUve  street;  that  she  did  not  see  or  know 
of  the  location  of  this  reel;  that  about  9 
o'clock  on  March  21st  she  went  to  deposit 
some  letters  in  the  mail  box,  and  tripped  or 
stumbled  over  this  wire  spool,  and  was 
thrown  violently  to  Qie  ground  and  severely 
injured. 

The  defendants  answer  by  a  general  de- 
nial. The  cause  was  tried  to  a  Jury.  At  the 
conclusion  of  the  evidence,  the  court  directed 
a  verdict  for  the  Iowa  Telephone  Company 
The  case  was  submitted  to  the  Jury  as  to  fae 
other  defendants,  and  resulted  in  a  verdict 
in  their  favor.    Plaintiff  appeals. 

The  errors  relied  upon  may  be  stated  nnder 
two  heads:  (1)  The  court  erred  In  its  ruling 
upon  the  evidence.  (2)  The  court  erred  in 
its  instructions  to  the  Jury.  We  take  up 
the  errors  assigned  In  this  order. 
-  [1]  The  first  error  assigned  on  the  admis- 
sion of  evidence  relates  to  the  action  of  the 
court  In  denying  to  the  plaintiff  the  right  to 
show  that  it  was  the  general  custom  of  peo- 
ple residing  on  the  opposite  side  of  the  street 
to  pass  diagonally  across  this  street  to  the 
mall  box  for  the  purpose  of  depositing  mail 
therein.  In  rejecting  this  testimony  as  to 
what  others  generally  did,  we  assume  that 
the  court  was  of  the  opinion  that  it  did  not 
meet  the  requirements  of  the  substantive 
law  fixing  the  standard  of  care  required  of 
the  plaintiff.  The  court  in  its  Instructions 
to  the  Jury  said: 

"The  burden  is  on  the  plaintiff  to  prove  that 
she  was  free  from  negligence  that  contributed  to 
the  accident  of  which  she  complains." 

"Negligence  is  the  want  of  snch  ordinary  car* 
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and  prudence  u  reatontMy  prudent  m«»  gener- 
ally, in  respect  to  the  same  subject-matter  and 
under  the  same  circumstances,  would  use  to  en- 
deavor to  prerent  the  injury  complained  of." 

"B7  ordinary  care  is  meant  that  care  which 
persons  of  ordinary  prudence  exercise." 

[I]  This  statement  of  duty,  on  the  part  of 
the  pTalntlff,  la  no  donbt  in  accord  with  the 
law;  but,  however,  a  different  qnestion  aris- 
es when  we  attempt  to  define  or  consider  the 
evidence  by  which  this  substantive  fact  is 
proven.  We  must  not  confuse  this  substan- 
tive law  of  duty  with  the  proof  by  whi(^  the 
mind  is  broQght  to  a  recognition  of  the  duty 
and  its  performance.  While  it  is  true  evi- 
dence at  what  other  people  generally  do,  in 
relation  to  the  same  matter,  does  not  fix  a 
legal  standard  by  which  to  judge  the  conduct 
of  the  complaining  party,  yet  it  has  probative 
force  upon  that  issne.  We  must  recognise 
the  distinction  between  the  use  of  sndi  facts 
evidentially,  and  their  use  as  involving  a 
standard  at  conduct  In  substantive  law. 
What  others  generally  do,  in  respect  to  the 
same  matter,  does  not,  in  and  of  itself,  fix 
the  standard  by  which  the  conduct  of  the 
plaintiff  must  be  Judged.  What  constitutes 
due  care^  what  constitutes  ordinary  prudence 
and  diligence.  Is  a  qnestion  of  fact,  and,  in 
Judging  the  conduct  of  another,  all  the  facts 
and  circumstances  attending  the  act  must  be 
kept  in  mind.  This  Is  especially  true  with 
reference  to  the  degree  of  care  required. 

Now,  it  is  not  proper  to  say  that.  If  the 
plaintiff  In  this  case  did  Just  what  others 
generally  did  In  her  neighborhood  in  cross- 
ing this  street,  she  was  free  from  negligence ; 
but  the  conduct  of  others  has  a  legitimate 
bearing  In  determining  the  ultimate  fact  as 
to  whether  she  was  then  acting  as  a  reason- 
ably prudent  person  would  under  the  circum- 
stances. Swne  courts  have  rejected  this  evi- 
dence, on  the  theory  that  by  its  admission 
the  court  fixes  a  standard  of  conduct  by 
which  the  plaintiff  is  to  be  Judged.  The 
court,  therefore.  In  Instructing  the  Jury, 
should,  in  fairness  to  both  parties,  admit  this 
testimony,  and  limit  it  to  Its  legitimate  pur- 
pose, to  wit,  as  merely  evidentiary,  and  not 
as  a  legal  standard  of  conduct. 

This  rule  rests  upon  the  same  reason,  and 
Is  bottomed  on  the  same  thought,  that  admits 
the  showing  of  a  custom  among  others  gen- 
erally as  to  the  use  of  a  certain  Instrumen- 
tality in  a  certain  way  in  and  about  their 
business.  Thus,  in  Korab  v.  SaUway  Co.,  re- 
ported In  105  Iowa,  1.  146  N.  W.  765,  this 
court  had  before  it  the  question  as  to  wheth- 
er the  defendant  company  was  negligent  In 
omitting  to  properly  and  sufBciently  guard  or 
block  the  space  between  the  guard  rail  and 
the  main  rail.  The  question  inyolved  was 
whether  it  was  more  dangerous  to  block  or 
not  to  block.  Evidence  was  offered  to  show 
the  custom  of  other  roads  in  respect  to  the 
same  matter.  This  court  said  in  passing 
upon  the  question,  in  substance,  not  quoting 
the  exact  language: 


"Custom  famishes  no  excaae,  if  the  custom, 

habit,  or  practice  complaioed  of  is  in  itaelf  n^- 
ligent.  But  the  master's  conformity  to  general 
usage,  custom,  or  practice  is  regarded  merely  as 
evidence  tending  more  or  less  strongly  to  ex- 
culpate him  from  the  charge  of  negligence.  Aft- 
er it  was  shown  that  the  defendant  had  com- 
plied with  the  usage  of  other  employers  in  the 
same  line  of  business,  the  question  whether  the 
particular  instrumentality  or  method  was  rea- 
sonably safe  still  remained  open." 

It  was  simply  htid  that  this  kind  of  tes- 
timony was  admissible,  but  was  not  con<du- 
stve  upon  the  question  of  want  of  due  care. 

In  Baker  v.  City  of  Grand  Rapids,  report- 
ed in  111  Mich.  447,  69  N.  W.  740,  an  acUon 
to  recover  for  perscsial  injuries  received  upon 
a  public  street,  the  Mldilgan  court  said: 

"Testimony  was  introduced  tending  to  show 
that  it  was  customary  for  people  to  cross  tho 
street  in  the  direction  taken  by  the  plaintiff,  and 
that  a  path  had  been  worn  across  the  street  at 
this  point.  We  think  this  testimony  could  not 
have  damaged  the  defendant,  as  it  was  the  right 
of  the  plaintiff  to  cross. the  street  at  any  por- 
tion of  the  traveled  way^  and  he  was  not  con- 
fined to  the  crosswalks  [citing  authorities).  The 
fact  that  others,  in  considerable  numbers,  took 
the  same  course,  bore  on  the  question  of  plain- 
tifPa  care  on  the  occasion  in  question." 

This  case  was  cited  with  approval  by  our 
court  in  Flunegau  v.  City  of  Sioux  City,  112 
Iowa,  234,  83  N.  W.  907. 

If  the  act  complained  of  was  per  se  negli- 
gent, of  course,  any  evidence  tending  to  show 
that  others  did  the  same  act  in  the  same  way 
would  not  tend  to  exculpate  the  party  com- 
plaining ;  but  where  the  act  itself  Is  not  neg- 
ligent per  se,  and  the  question  Is  one  for  the 
Jury  as  to  whether  or  not,  under  all  the  facts 
and  circumstances,  the  plaintiff  conducted 
herself  as  a  reasonably  prudent  person  would 
under  like  circumstances,  and  in  relation- 
ship to  the  same  matter,  then  the  testimony 
becomes  material,  and  has  probative  force 
upon  the  issue. 

[3]  The  foundation  for  this  sort  of  evi- 
dence, though,  ought  to  be  clearly  laid.  If  it 
Is  attempted  to  be  shown,  upon  this  i«>8ue, 
that  others  did  the  same  as  the  injured  party 
did,  and  that  the  conduct  of  others  was  sub- 
stantially the  same  as  the  conduct  of  the 
plaintiff,  it  must  be  shown  that  the  facts 
and  circumstances,  and  conditions  under 
which  they  acted,  were  substantially  the  same 
as  those  under  which  the  plaintiff  acted.  The 
action  of  the  court  in  ref  using  this  testimony, 
under  the  record  made  here,  would  not,  in  our 
opinion.  Justify  a  reversal  of  this  case.  It  was 
not  shown,  or  attempted  to  be  shown,  that  it 
was  the  general  custom  of  other  parties  to 
cross  to  this  mall  box,  over  this  street.  In  the 
nighttime,  when  the  street  lights  were  not 
burning.  The  conditions  under  which  plain- 
tiff attempted  to  cross  were  not  the  same  as 
those  conditions  that  attended  the  act  of  the 
others,  a  showing  of  which  was  refused. 

[4,  (]  When  we  consider,  further,  that  the 
plalntur  was  not  confined  in  her  travel  to  the 
sidewalks  and  crosswalks,  but  had  a  right  to 
cross  the  street  at  any  other  point,  at  which 
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It  was  open  for  travel,  and  that  no  negligence 
can  be  charged  against  her  in  the  choice  of 
ways,  in  that  she  chose  to  cross  the  street 
diagonally,  rather  than  to  proceed  along  the 
sidewalk,  we  see  that  the  testimony  offered, 
as  to  what  others  did  in  a  case  of  this  kind, 
adds  very  little  to  the  strength  of  plaintiff's 
case.  She  had  a  right  to  cross  where  she 
did.  All  that  was  required  of  her  in  so  doing 
was  to  exercise  that  care  and  caution  in 
crossing  which  reasonably  prudent  persons 
exercise  under  the  same  circumstances  and 
conditions.  No  one  can  be  charged  with 
negligence  for  the  doing  of  that  which,  undor 
the  law,  be  has  a  right  to  do;  bat  In  every 
act  the  actor  is  required  to  exercise  reason- 
able care  and  caution  for  his  own  safety, 
and  if  he  is  injured  in  the  performance  of 
the  act,  and  the  injury  can  be  traceable  to 
a.  failure  to  exercise  that  care  which  the  law 
requires  of  him  for  his  own  safety,  he  is 
defeated  In  an  effort  to  recover  for  the  In- 
Jury,  even  though,  as  a  primary  question,  he 
had  a  right  to  do  the  thing  which  be  was  in 
the  act  of  doing. 

[6,  7]  The  act  of  the  plaintiff  in  attempting 
to  cross  the  street  on  this  night  did  not,  in 
and  of  Itself,  constitute  negligence.  The 
night  was  dark.  Darkness  had  settled  down 
upon  the  entire  city.  Darkness  enveloped 
the  sidewalks  and  crosswalks,  as  well  as  the 
street  at  the  point  where  plaintiff  attempted 
to  croiss.  It  is  the  duty  of  the  city  to  keep 
its  streets  in  a  reasonably  safe  condition  for 
travel  in  the  nighttime,  as  well  as  in  the  day- 
time. If  It  leaves  that,  upon  its  streets, 
which  constitutes  a  nuisance,  interferes  with 
public  travel,  and  endangers  the  safety  ot  the 
passengers,  it  cannot  complain  of  the  con- 
'duct  of  a  citizen  who,  without  knowledge  of 
this  condition,  attempts  to  use  the  street  in 
the  nighttime;  nor  can  it  predicate  negli- 
gence on  the  part  of  the  user  of  the  street  in 
the  nighttime  on  the  ground  that  he  knew 
that  the  night  was  dark'  and  the  city  had 
failed  to  furnish  any  lights  to  guide  him  in 
his  Journeyings,  when  it  is  not  shown  that 
he  knew  of  the  peril.  The  right  to  use  the 
streets,  and  the  duty  to  keep  the  streets  in 
reasonably  safe  condition  for  travel,  the  duty 
to  put  signals  and  warnings  at  a  point  where 
the  street  is  dangerous  for  travel,  are  all 
concurrent.  This  fact  most  not  be  lost  sight 
of,  that,  in  attempting  to  cross  at  the  point 
where  she  did,  the  plaintiff  was  within  her 
right. 

So  far  as  this  record  disdoses,  this  street 
had  been  opened  for  public  use  to  its  full 
width.  As  we  gather  from  the  record,  there 
were  sidewalks  along  the  lot  line  on  either 
side  of  the  street,  then  parking  and  curbing, 
and  the  street  proper.  There  were  no  lights 
In  the  vicinity  of  this  obstruction.  In  fact, 
there  were  no  street  lights  at  all.  Had  this 
street  been  unobstructed,  and  in  a  condition 
reasonably  safe  for  travel,  at  the  point  where 
plaintiff  attempted  to  cross  it,  the  darkness 


would  have  added  nothing  more  to  the  dan- 
ger of  crossing  at  this  point,  where  platntlfl 
attempted  to  cross,  than  would  have  been  in- 
volved in  her  act  in  passing  along  the  side- 
walk, or  over  the  crosswalk.  To  attribute 
negligence  to  the  plaintiff  for  attempting  to 
cross  the  street,  at  night,  without  lights,  at 
the  point  where  she  attempted  to  cross, 
coold  with  as  much  reason  be  charged 
against  her  la  the  event  she  undertook  to  nse 
the  sidewalks  and  crosswalks  in  the  night- 
time without  lights,  and  was  injured  by  rea- 
son of  obstructions  therein  negligently  left. 

To  assume  that  the  plaintiff  was  negligent 
In  attempting  to  cross  this  street,  at  the  point 
where  she  attempted  to  cross  it,  on  the 
ground  that  the  night  was  dark  and  the  city 
had  furnished  no  lights  to  guide  her  way, 
would  be  to  assume  that  it  was  the  duty  of 
the  plaintiff  to  anticipate,  or  at  least  keep 
in  mind,  that  possibly  the  dty  ml^t  be  neg- 
ligent, and  dangers  and  perlte  might  lurk  In 
the  darkness. 

[I]  To  say  as  the  court  did  say,  "that  the 
dty  had  furnished  sidewalks  and  crosswalks 
which  were  reasonably  safe  for  travel,  and 
that  if  the  fury  found,  from  the  evidence, 
that  the  night  was  very  dark,  and  that  it  was 
Imprudent  for  the  plaintiff  to  attempt  to 
cross  the  street,  at  the  point  where  she  did 
cross,  on  account  of  the  darkness,  and  there 
was  a  safer  way  which  she  might  have  taken 
in  going  where  she  did,  she  was  guilty  of 
contributory  negligence  and  oonld  not  re- 
cover," was  to  say  that  plaintiff  conld  not 
recover  if  she  attempted  to  cross  the  street 
at  thlS'  point  on  a  dark  night,  although  she 
knew  nothing  of  the  conditions  that  rendered 
the  street  more  unsafe  than  were  the  side- 
walks and  crosswalks,  U  it  were,  in  fact, 
unsafe  at  the  time. 

The  whole  dty  was  shrouded  In  darkness. 
The  court,  tn  effect,  told  the  Jury  that,  in 
the  event  the  dty  furnished  safe  sidewalks 
and  crosswalks,  a  traveler  had  no  right  to 
cross  a  public  street  on  a  dark  night,  in  the 
event  there  were  no  lights  to  guide  him  on 
his  Journey.  The  court  thereby  practically 
denied  the  right  of  a  citizen  to  cross  the 
street,  at  any  point  other  than  upon  the 
sidewalks,  on  a  dark  night ;  or,  If  it  cannot 
be  said  that  the  court  in  so  many  words  so 
directed  the  Jury,  yet  it  can  be  said  that  the 
court  left  the  Jury  free  to  make  such  pro- 
nouncement in  this  case,  upon  such  a  show- 
ing, and  such  pronouncement  would  not  be 
good  law,  nor  condudve  to  the  public  con- 
venience or  welfare.  The  court  pradically 
told  the  Jury  that  if  it  appeared  to  them, 
upon  this  trial,  that  the  sidewalks  were  free 
from  obstruction,  free  from  nuisance,  and 
safe  for  travel,  and  the  street,  at  the  point 
where  plaintiff  attempted  to  cross,  was  bur- 
dened with  a  nuisance  dangerous  to  the 
safety  of  a  traveler  (although  this  fact  was 
not  known  to  the  plaintiff  at  the  time),  the 
Jury  could  say  that  the  plaintiff,  in  dioosing 
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the  way  ahe  did,  and  not  going  uimn  these 
safer  walks  provided  by  the  city,  was  guilty 
of  contrlbntory  negligence.  This  conclusion 
could  be  based  upon  the  simple  fact  that  the 
night  was  dark  and  the  dty  had  fumldied 
no  lights. 

In  this  It  would  appear  to  ns  that  the  jury 
were  left  to  grope  In  darkness  more  grievous 
than  that  which  surrounded  the  plaintiff  at 
the  time  of  her  injury.  At  the  time  this  In- 
Btnictlon  was  read  to  the  Jury,  the  Jury  had 
knowledge  of  the  fact,  unknown  to  the  plain- 
tlfr,  that  this  dangerous  obstruction  rested 
upon  the  street  at  the  point  where  plaintiff 
attempted  to  crosa  Without  light  to  guide 
them  as  to  what  the  law  is  touching  the 
right  ct  the  plaintiff  to  cross  a  public  street. 
It  would  naturally  appear  to  them  that, 
with  this  obstruction  upon  the  street,  this 
dangerous  Instrumentality  imperiling  travel 
upon  the  street,  it  would  have  been  more 
prudent,  on  a  dark  night,  for  the  plaintiff  to 
have  taken  the  sidewalk  (which  the  court 
said  was  perfectly  safe)  than  to  have  risked 
her  safety  by  attempting  to  cross  in  the  vi- 
cinity of  this  dangerous  obstruction. 

[>]  The  appellant  complains  of  the  in- 
structions of  the  court  as  a  whole,  In  that 
they  give  undue  prominence  to  matters  (ma- 
terial enough  to  the  controversy)  which  mili- 
tate against  the  plaintiff's  dalm;  that  the 
court  in  its  Instructions  failed  to  give  a  full 
and  clear  exposition  of  the  law  which  gov- 
erns the  rights  of  the  parties  in  the  contro- 
versy. The  instructions  complained  of  are 
substantially  as  follows:  The  court  first 
told  the  Jury  that  it  was  the  duty  of  the  city 
to  keep  its  public  streets  In  a  reasonably 
safe  condition  for  the  passing  of  pedestrians 
along  and  over  the  same.  Then  followed  this 
by  the  statement: 

"For  this  purpose  a  city  is  required  to  con- 
Btmct  sidewalks  and  street  crossings  for  the  con- 
venience and  safety  of  pedestrians,  who  from 
necessity,  or  in  the  exercise  of  pleasure,  desire 
to  pass  alone  and  over  said  streets,  or  to  cross 
the  same.  It  is  the  duty  of  the  city  to  keep 
such  sidewalks  and  crosswalks  in  a  reasonably 
safe  condition  for  public  travel.  It  has  a  right 
to  establish  curb  lines  along  the  streets,  and  to 
provide  that  the  space  between  the  curb  line 
and  the  sidewalk,  on  each  side  of  the  street,  shall 
be  used  as  a  parking,  or  space  for  lau>n  and  trees. 
But,  under  the  law,  foot  travelers  have  a  right 
to  cross  such  parking  or  lawn,  if  they  do  so 
in  the  exercise  of  such  care  as  a  person  of  ordi- 
nary prudence  and  caution  would  exercise  un- 
der like  circumstances  and  conditions;  but  if 
they  do  not  exercise  such  ordinary  care  in  cross- 
ing such  parking,  and  are  injured  by  reason  of 
a  Tack  of  such  ordinary  care,  they  are  guilty 
of  contributory  neglig^ice,  and  cannot  recover." 

It  will  be  noted  that  this  instruction,  while 
it  states  no  bad  law,  would  lead  the  mind  to 
a  wrong  conclusion  as  to  what  the  law  really 
is.  In  the  first  part  of  the  instruction  It 
rightly  says  that  It  is  the  duty  of  the  dty  to 
keep  its  streets  in  a  reasonably  safe  condi- 
tion. The  next  sentence  proceeds  to  state  to 
the  Jury  the  part  of  the  street  to  which  the 
duty  relates,  and  It  says: 


"For  this  purpose  Tthat  Is,  for  the  purpose  of 
keeping  the  streets  in  a  reasonably  safe  condi- 
tion] the  dty  is  required  to  construct  sidewallcs 
and  street  crossings,  etc.,_  and  to  keep  the  same 
in  a  reasonably  safe  condition  for  public  travel.*' 

It  says  that  the  city  has  a  right  to  pro- 
vide a  space  between  the  curb  line  and  the 
sidewalk  for  parking,  or  a  space  for  lawn 
and  trees,  and  that  people  have  a  right  to 
cross  the  parking.  Nowhere  does  it  say  that 
this  parking,  over  which  people  have  a 
right  to  cross,  must  be  kept  in  a  reasonably 
safe  condition  for  that  purpose.  It  seems 
to  limit  the  duty  of  the  city  in  keeping  Its 
streets  in  a  reasonably  safe  condition  for  pe- 
destrians to  the  sidewalks  and  crosswalks, 
for,  while  it  says  that  travelers  have  a  right 
to  cross  the  parking,  it  admonishes  the  Jury 
that  care  must  be  exercised  in  attempting  to 
cross  such  parking,  as  if  there  were  a  high- 
er duty  imposed  upon  one  who  attempts  to 
cro&s  the  parking  than  in  using  other  parts 
of  the  street 

Again,  in  the  second  instruction,  the  court 
emphasizes  the  thought  that  the  right  of  the 
pedestrian  to  travel  is  confined  to  the  side- 
walks and  crosswalks,  for  it  says  to  the  jury: 

"You  are  instructed  that  sidewalks  are  provid- 
ed for  the  exclusive  accommodation  of  foot  trav- 
elers, and  crosswalks  are  provided  for  the  con- 
venience and  safety  of  such  foot  travelers  to 
cross  from  one  side  of  the  street  to  the  other, 
and,  while  foot  travelers  upon  a  street  are  not 
compelled  to  use  sidewalks  and  crossings  in 
crossing  a  street,  you  are  instructed  that  if  a 
person  deviates  from  the  sidewalk  and  street 
crossings  tiiat  are  provided  by  the  city,  in  order 
to  make  the  crossing  of  a  street  convenient  and 
safe,  the  law  requires  of  him  the  exercise  of  such 
care  and  prudence  as  a  reasonably  cautious  and 
prudent  man  would  exercise  under  like  circum- 
stances, and  in  respect  to  the  darkness  of  the 
night,  as  are  shown  by  the  reliable  evidence  in 
this  case  to  have  existed  when  the  plaintiff  devi- 
ated from  the  sidewalk  and  street  crossing  pro- 
vided by  the  city,  and  crossed  the  street  at  an- 
other place  than  that  provided" 

— thus  emphasizing  the  fact  again  that  the 
dty  had  provided  sidewalks  and  crosswalks, 
that  It  provided  these  for  the  convenience 
and  safety  of  foot  travelers,  and  that,  while 
the  travelers  were  not  compelled  to  use  the 
sidewalks  jind  crosswalks.  If  they  devi- 
ate from  these  ways  provided  by  the  city, 
and  undertake  to  cross  at  any  other  point 
than  those  safe  ways  provided  by  the  city, 
the  law  required  the  exerdse  of  such  care 
and  prudence  as  one  should  exercise  who  em- 
barks on  a  perilous  Journey,  known  by  him 
to  be  such. 

The  suggestion  In  the  Instructions,  all 
through,  could  not  help  but  convey  to  the 
mind  of  the  Jury  the  thought  that,  when  the 
dty  bad  provided  sidewalks  and  crosswalks 
for  pedestrians.  It  had  practically  done  its 
full  duty,  and  that  if  a  traveler,  though  hav- 
ing the  right  to  do  so,  attempted  to  cross  at 
any  other  point,  he  assumed  special  hazards, 
against  wlilch  he  must  guard,  and  the  care 
to  be  exerdsed  by  him  must  be  that  care 
which  reasonably  prudent  persons  exercise 
when  they  attempt  to  exerdse  a  right  in- 
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Tolrlng  peril.  A  mind  unfamiliar  with  the 
rules  which  the  court  undertakes  to  an- 
nounce In  these  Instructions  would  reason- 
ably conclude  that  the  making  of  safe  side- 
walks and  crosswalks  for  pedestrians  ren- 
dered the  street  reasonably  safe,  so  far  as 
the  dty  was  concerned;  that  pedestrians 
had  a  right  to  cross  the  street  at  other 
points,  but  the  city  owed  no  duty  to  keep  the 
street  at  the  other  points  In  a  reasonably 
safe  condition ;  that  the  pedestrians  assumed 
the  risk  of  crossing  at  other  points,  and  were 
required  to  exercise  that  care  and  caution 
In  doing  so  commensurate  with  the  risk  as- 
sumed. The  court  emphasizes  the  fact  In 
this  Instruction  that  the  city  had  provided 
for  the  exclusive  accommodation  of  foot 
travelers  sidewalks  and  crosswalks,  that 
these  were  provided  for  the  safety  of  foot 
travelers  in  attempting  to  cross  from  one 
side  of  the  street  to  the  other,  and  that 
while  foot  travelers  are  not  compelled  to  use 
these  conveniences  provided  for  the  safety 
of  foot  travelers,  yet  If  they  deviated  from 
these  safe  sidewalks  and  street  crossings, 
which  were  provided  for  the  purpose  of  mak- 
ing the  crossing  of  the  street  convenient  and 
safe,  the  law  required  them  to  exercise  care 
commensurate  with  the  dangers  that  attend- 
ed their  act,  in  attempting  to  cross  at  some 
point  where  the  city  had  not  and  was  not  re- 
quired to  make  the  street  reasonably  safe. 

£10]  The  court  further  said: 

"There  is  no  evidence  whatever  that  the  side- 
walks and  street  crossings  provided  by  the  city 
for  tlie  convenience  and  safety  of  the  foot  pas- 
sengers were  not  in  a  reasonably  safe  condition 
for  the  passing  of  pedestrians  along  and  over 
the  same." 

And  It  said  to  the  Jury: 

"Therefore  you  are  instructed  that  if  you  find 
from  the  evidence  that  the  night  on  which  the 
plaintiff  crossed  the  street  in  question  was  very 
dark,  and  that  it  was  imprudent  for  a  person  to 
attempt  to  cross  the  street  at  the  point  where 
the  plaintiff  did  cross  the  street  on  account  of 
the  darkness,  and  tbat  there  was  a  safer  waj 
which  she  might  have  taken  in  going  where  she 
desired  to  go,  she  was  guilty  of  contributory  neg- 
ligence." 

The  vice  of  this  instruction  lies  in  tbe  fact 
that,  after  the  avidence  was  all  lii,  the  jury 
were  permitted  to  say  that  In  their  opinion 
It  was  imprudent  for  the  plaintiff  to  attempt 
to  cross  the  street  at  the  point  where  she 
did,  because  the  evidence  disclosed  on  the 
trial  that  there  were  sidewalks  and  cross- 
walks unobstructed  and  reasonably  safe  for 
travel,  and  at  the  p<^t  where  plaintiff  at- 
teu4>ted  to  cross  there  was  a  dangerous  in- 
strumentality left,  into  which  she  fell  and 
was  Injured,  and  the  night  was  very  dark. 
The  Instruction  ignored  the  fact  that  the 
plaintiff  had  no  knowledge  of  the  existence 
of  this  dangerous  instrumentality,  that  there 
was  no  light  to  expose  its  location  to  the 
plaintiff,  that  she  bad  reason  to  anticipate 
that  the  streets  were  free  from  obstruction, 
and  that  she  had  no  knowledge  of  anything 
at  th*  time  that  would  Interfere  with  her 


safe  passage  across  the  street  at  the  point 
where  she  attempted  to  cross. 

[11]  The  plaintiff's  conduct  is  to  be  judls- 
ed,  not  by  subsequent  developments,  but  by 
the  conditions  that  confronted  her  at  tbe 
time  she  attempted  to  act.  The  jury  migtit 
well  have  found  that,  with  this  dangerous  in- 
strumentality resting  in  the  line  of  travel,  it 
was  imprudent  for  her  to  cross  the  street  in 
Its  vicinity  on  this  dark  night ;  that  common 
prudence  woold  have  suggested  to  bee  that 
she  follow  those  safe  sidewalks  provided  by 
the  city,  catber  than  risk  her  safety  in  an 
effort  to  cross  at  tbis  point,  with  the  line  of 
travel  so  obstructed.  This  instructloQ  evi- 
dently intended  to  follow  the  rule  laid  down 
in  a  number  of  cases  decided  by  this  ooort, 
but  the  court  failed  to  grasp  the  full  ioiport 
of  the  rule  as  laid  down.  That  Is  this: 
Where  the  plaintiff  knew  that  a  wallc  was  in 
bad  condition,  and  oo  account  of  the  dark- 
ness knew  It  was  imprudent  to  walk  over 
It,  and  Ivuew  that  there  was  another  good  and 
safe  walk  over  which  she  might  go  to  her 
destination,  she  was  guilty  of  ccmtributory 
negligence. 

In  this  Instruction  the  want  of  knowledge 
of  the  plaintiff  of  the  dangerous  condltlMi  of 
the  walk  and  the  peril  that  attended  her  is 
not  taken  into  consideration,  and  it  Is  left  to 
the  jury  to  say,  not  whether  the  idalntiff,  in 
attempting  to  pass  over  this  street  with  the 
knowledge  she  then  had,  knew  it  was  im- 
prudetU,  but  whether,  in  the  judgment  of  the 
jury,  it  was  imprudent  for  her  to  attempt  to 
pass  over  it,  with  the  knowledge  of  the  facta 
disclosed  ujion  the  trial,  wbidti  were  not 
shown  to  be  within  the  knowledge  of  the 
plaintiff  at  the  time.  It  Is  not  negllgiaice  t>er 
se  for  a  person  to  pass  over  a  street  or  side- 
walk tn  the  nighttime.  A  person  has  the 
right  to  assume  that  the  city  has  done  its 
duty  in  keeping  Its  streets  in  order,  and  has 
a  right  to  rely  upon  this  assumption  in  using 
the  streets.  See  Keyes  v.  Cedar  Falls,  107 
Iowa,  509,  78  N.  W.  227 ;  Robinson  v.  Cedar 
Rapids,  100  Iowa,  662,  69  N.  W.  1064. 

In  the  Keyes  Case  it  was  said: 

"The  rule  is  well  settled  that  a  person  has  a 
right  to  rely  upon  the  assumption  that  the  city 
has  done  its  duty,  and  it  is  not  negligence  for 
one  to  pass  over  a  sidewalk  at  night,  lie  is  nut 
bound  to  carry  a  light  with  him  to  see  that  there 
are  no  pitfalls  in  the  walks  he  contemplates  us- 
ing. Streets  and  sidewalks  are  designed  for  use 
at  all  hours  of  the  day  or  night,  and  it  is  not 
negligence  tor  one  to  venture  out  after  dark"— 
citmg  authorities. 

In  the  Robinson  Case  it  was  said: 
"The  plaintiff  had  the  right  to  rely  upon  tiifr 
alley  crossing  being  in  a  reasonably  safe  con- 
dition, unless  he  knew  otherwise.  He  was  not 
bound  to  anticipate  a  drop  at  the  end  of  the 
sidewalk." 

[12]  The  court  In  Its  InstrqcUons  further 
emphasized  the  thought,  suggested  by  de- 
fendant's testimony,  that  the  plaintiff  was 
running  at  the  time  she  received  her  Injury. 
The  plaintiff  testiOed  that  she  was  not  Up~ 
op  this  point  the  court  says: 
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"Plaintiff  aay>  ahe  waa  not  running,  bot  walk- 
inK  at  a  medium  pace.  Two  witneaaea,  how- 
ever," tlie  court  sajs,  "were  called  who  testified 
that  she  said  soon  after  her  injury  that  she  waa 
running." 

And  It  tells  the  Jury  In  the  InstructlcD  that 
cue  of  the  witnesses  testified  that  Edie  beard 
the  outcry  of  the  plaintiff  when  she  was  hurt, 
and  that  she  went  down  to  assist  her;  that 
the  plaintiff  told  her  she  was  running  when 
she  fell;  that  the  other  witness  testified 
that,  about  half  an  hour  after  the  accident, 
plaintiff  said  that  she  was  running.  The 
court  also  tells  the  jury  that  in  the  first  pett- 
tion  filed  by  the  plaintiff  she  stated  that  she 
ran  out  to  the  mail  box  on  the  street  at 
about  9 :30.  Of  course,  this  is  not,  in  itself, 
error;  but  it  tends  to  emphasize  the  testi- 
mony which  tends  to  contradict  the  plaintiff 
that  she  was  not  running,  and  gives  it  undue 
prominence.  The  practice  of  setting  out  the 
testimony  of  witnesses  In  instructions  is  not 
to  be  commended.  It  gives  undue  prominence 
and  importance  to  the  pai-ticular  testimony 
selected  by  the  court    The  court  then  said: 

"It  was  the  duty  of  the  jury  to  determine  this 
question  from  the  credible  evidence." 

And  said: 

"If  you  believe  from  the  evidence  that  an  or- 
dinarily prudent  and  cautious  person  would  not, 
on  a  very  dark  night,  when  no  street  lights  were 
burning,  attempt  to  cross  the  street  at  a  point 
other  than  the  regular  street  crossing,  and  that 
such  person,  in  the  exercise  of  ordinary  car^ 
would  not  run  in  so  crossing,  then  you  must  find 
that  the  plaintiff  was  negligent" 

And  then  followed  this  by  this  Instructlcni: 

"The   alleged   contributory   negligence   of  the 

plaintiff  does  not  alone  turn  upon  the  question  of 

whether  she  was  or  was  not  running  at  the  time 

the  accident  occurred." 

And  said: 

"Even  though  you  find  from  the  evidence  that 
ahe  was  not  running,  it  would  be  the  duty  of  the 
jury  to  determine  whether  an  ordinaril.v  prudent 
and  careful  person  would  have  crossed  the  street 
at  the  point  where  the  plaintiff  crossed,  while 
walking  at  a  medium  pace,  taking  into  consider- 
ation the  darkness,  and  taking  into  consideration 
all  the  other  evidence  bearing  upon  the  question 
as  to  whether  she  exercised  reasonable  care  or 
not" 

— ^tbns  again  upon  this  question  of  contrib- 
utory negligence  allowing  the  Jury  to  say 
that  in  their  Judgment,  under  the  disclosures 
made  upon  the  trial,  it  was  imprudent  for 
the  plaintiff  to  cross  the  street  at  that  time 
simply  because  the  night  was  dark,  and  the 
city  had  furnished  no  lights,  either  at  the 
place  where  the  accident  occurred  or  else- 
where, although  the  plaintiff  did  not  know  of 
the  existence  of  the  danger,  or  that  the 
street  was  not  reasonably  safe  for  her  pass- 
age, and  although  she  had  a  right  to  antici- 
pate that  the  street  was  in  a  reasonably  safe 
condition. 

[13]  The  court  again  in  its  Instructions 
said  to  the  Jury: 

"A  person  who  is  injured  by  the  mere  negli- 
gence of  the  city  in  not  keeping  its  streets  in  a 
reasonably  safe  condition  for  the  passage  of  pe- 
destrians cannot  recover  any  damages  therefor. 


(f  she  by  her  own  negUgeacs  oontrfbuted  to  pro- 
duce the  injury  or  damage  of  which  she  com- 
plains." 

And  said  to  the  Jury  that  the  city  Is  not 
an  Insurer  against  accident,  and  again  said 
to  the  Jury: 

"Tou  are  instructed  that  the  mere  fact  that  the 
plaintiff  was  injured  would  not  justify  you  in 
giving  her  damages."  "The  city  is  not  liable  at 
all  if  it  exercises  ordinary  and  reasonable  care, 
such  as  a  reasonably  prudent  and  careful  person 
would  exercise  under  the  same  circumstances" 

■r-tbus  apparently  depredating  plaiutill's 
<iuim  of  negligence,  on  the  part  of  the  city, 
warning  the  Jury  that  the  city  was  not  an 
insurer,  speaking  of  the  negligence  charged 
as  mere  negligence,  and  speaking  of  the  fact 
that  plaintiff  was  injured  as  the  mere  fact 
that  plaintiff  was  injured. 

Of  course,  the  court  did,  in  its  general  In- 
structions, tell  the  Jury  that  it  was  their 
duty  to  determine  the  case  fairly  and  impar- 
tially, and  base  th^r  verdict  upon  the  credi- 
ble evidence  in  the  case,  and  that  they  should 
act  without  symsMtthy  for  either  party,  and 
should  return  their  verdict  in  the  case  Just 
the  same  as  if  all  the  parties  were  private 
persons;  but,  upon  the  whole,  the  Instruc- 
tions, we  think,  were  very  unfavorable  to  the 
plaintiffs  cause,  and  had  a  tendency  to  de- 
predate her  claim  in  the  mind  of  the  Jury. 
Nowhere  in  its  Instructions  did  the  court  tell 
the  Jury  that  it  was  the  duty  of  the  city  to 
keep  the  streets,  which  were  open  for  travel, 
in  a  reasonably  safe  condition  to  the  full 
width.  Nowhere  did  the  court  tell  the  Jury 
that  It  was  not  negllg^ice  per  se  for  the 
plaintiff  to  cross  the  street  without  using 
the  sidewalks  and  crosswalks.  The  thought 
running  throagfa  the  instructions  is  that, 
when  the  dty  had  furnished  sidewalks  and 
crosswalks  which  were  reasonably  safe,  the 
plaintiff,  though  having  the  right,  did  at  her 
peril  use  the  street  at  the  place  where  she 
attempted  to  use  It,  and  that  the  care  which 
she  was  required  to  ezerdse  was  commen- 
surate with  the  dangers  which  attended  her 
passage  over  the  street,  other  than  at  the 
crosswalk,  and  that  this  danger  was  measur- 
ably greater  on  account  of  the  darkness,  al- 
though the  darkness  envel(H)ed  the  sidewalks 
and  crosswalks,  as  well  as  the  point  where 
she  attempted  to  pass. 

There  was  error,  also,  in  saying  to  the  Jury 
that.  If  they  believed  from  the  evidence  that 
it  was  imprudent  for  a  person  to  attempt 
to  cross  the  street,  at  the  jxylnt  where  plain- 
tiff did  cross  the  same,  on  account  of  the 
darkness,  without  proof  that  there  was  any 
other  safer  way  that  she  might  have  gone 
on  her  errand  fcnotm  to  her  at  the  time. 
She  dH  not  know  at  the  existence  of  this 
nuisance  on  the  street,  without  which  the 
peiil  would  not  be  measurably  greater  in 
crossing  the  street  than  in  going  upon  the 
sidewalk.  The  darkness  being  over  the  whole 
city,  there  Is  nothing  to  show  that  the  route 
pursued  by  her  would  not  have  been  as  safe, 
and  Just  as  much  unattended  by  peril,  as 
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would  the  sidewalks  or  tbe  crosswalks,  and 
she  knew  nothing  of  thla  peril. 

[14]  It  Is  not  negligence  per  se  for  (me 
to  pass  along  a  street  In  the  nighttime  with- 
out a  light,  nor  Is  It  negligence  i)er  se  to 
Vben  walk  rapidly;  and  this  is  certainly  tme 
where  an  Injured  party  had  no  reasonable 
grounds  for  believing  that  the  city  had  been 
derelict  in  its  duty  in  keeping  the  street  In 
a  reasonably  safe  condition,  and  where,  un- 
der the  law,  she  had  a  right  to  anticipate 
that  it  was  in  safe  condition.  See  Moore  v. 
Burlington,  49  Iowa,  136;  Keyes  y.  Oedar 
Palls,  107  Iowa,  509,  78  N.  W.  227.  It  has 
been  frequently  held  by  this  court  that  it  Is 
error  for  the  trial  court  to  emphasize  testi- 
mony from  which  an  inference  of  negligence 
on  the  part  of  the  plaintiff  may  be  inferred, 
and  to  omit  all  reference  to  testimony  esta<b- 
llshlng  the  opposite  inference.  See  2  Thomp- 
son on  Trials  (2d  Ed.)  2330;  McBrlde  v. 
Des  Moines,  134  Iowa,  398,  100  N.  W.  618; 
Phllpott  V.  Jones,  164  Iowa,  780,  146  N.  W. 
859;  Richmond  Co.  t.  Noble,  143  Mich.  646, 
107  N.  W.  274. 

[15]  It  Is  next  complained  that  the  court 
erred  in  excluding  evidence  showing  com- 
plaint of  present  pain  on  the  part  of  the 
plaintiff.  This  we  think  was  error.  See  Gray 
v.  Mclaughlin,  26  Iowa,  279;  Keyes  v.  Cedar 
Fails,  107  Iowa,  600,  78  N.  W.  227;  Patton 
V.  Sanborn,  133  Iowa,  653,  110  N.  W.  1032. 

On  the  whole  record,  we  are  inclined  to  the 
opinion  that  substantial  Justice  requires  that 
this  case  be  reversed,  and,  for  the  errors 
pointed  out.  It  is  reversed,  as  to  defendant 
city  of  Cedar  Falls  and  Com  Belt  Telephone 
Company. 

Bereited. 

DEEMEB,  O.  J.,  and  IiAI>D  and  SAliDHQ- 
BR,  JJ.,  concur. 


FUNK  V.  ANCHOR  FIRE  INS. 
(No.  30113.) 
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(Supreme  Court  of  Iowa.    Sept.  24,  1916.) 

1.  Insubakce  «=5>76  —  Insdkance  Agents  — 
BviDBNOB  OF  AOKNCT— Sufficiency. 

Where  A.  countersigned  an  insurance  pol- 
icy as  agent,  and  signed  a  mortgage  clause  at- 
tached thereto,  and  there  was  evidence,  in  an 
action  on  the  policy  brought  after  his  death, 
that  he  stated  he  was  the  agent  of  the  com- 
pany, it  8u£Sciently  appeared  tliat  he  was  its 
agent  in  some  capacity,  either  as  a  soliciting 
agent  or  recording  agent,  though  there  was  no 
direct  evidence  of  this  fact. 

[£d.  Note.— For  other  cases,  see  Disurance, 
Cent  Dig.  {  101;   Dec.  Dig.  <3='76.] 

2.  INSURANOB  «=3S7S— KNOWUinaK  OF  AOENT 

AS  Khowlxdoe  of  Oompant. 

As  a  general  rule,  the  knowledge  of  an 
agent  of  an  insurance  company  as  to  all  matters 
which  come  within  the  scope  of  his  general 
employment  is  the  knowledge  of  the  company; 
and  where  a  fact  which  would  constitute  a 
breach  of  a  condition  precedent  to  any  liability 
on  the  policy  is  fully  known  to  the  company's 


agent,  local  or  general,  who  is  authorised  to 
consummate  the  contract  of  insurance,  the 
agent's  knowledge  is  the  company's  knowledge, 
and  his  act  in  executing  the  policy  as  a  vaUd 
completed  contract  is  an  exercise  of  the  com- 
pany's power,  and  constitutes  a  waiver  by  it  of 
Bucn  condition  precedent,  estopping  it  from 
claiming  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  InsnranceL 
Cent.  Dig.  {{  068-097 ;  Dec.  Wg.  «8=9378.] 

8.  Insurance  «=s>115— Insurabub  Intebest— 

Homestead  Interest. 

A  husband  had  an  insurable  into^st  in  the 
homestead,  though  the  title  was  in  the  wife's 
name. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §§  189-167,  199;  Dee.  Dig.  <8s>116J 

4.  Insurance  «=»378— Validitt  of  Poucnr— 
Knowledge  and  Conditionb. 

An  insurance  company's  agent,  when  a  pol- 
icy countersigned  by  Mm  was  issued  to  a  hus- 
band, knew  that  the  husband  had  only  a  home- 
stead interest  in  the  property,  and  that  title 
was  in  the  wife.  Subsequently,  as  agent  of  the 
wife,  he  negotiated  a  loan  from  plaintiff,  se- 
cured by  a  mortgage  executed  by  the  husband 
and  wife,  and,  knowing  that  plaintiff  was  re- 
lying on  the  insurance  poli<7  as  additional  se- 
curity, indorsed  on  the  policy  permission  for 
an  incumbrance  "upon  the  real  property  insured 
in  this  policy,"  loss,  if  any,  payable  to  plain- 
tiff. Held,  that  the  policy  was  not  invalid, 
notwithstanding  a  provision  therein  that  it 
should  be  void  it  the  interest  of  the  insured  was 
other  than  that  of  an  unconditional  and  aoto 
owner. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  Si  968-997 ;   Dec.  Dig.  «=»378.1 

5.  Insurance  <s=>665— Actions  —  Evidshck 
OF  Value— Statutobt  Pbovisionb. 

Under  Code  1897,  i  1742,  providing  that, 
in  any  action  on  any  pollc;r  of  msurance  for  the 
loss  of  any  building  so  insured,  the  amount 
stated  in  the  policy  shall  be  received  as  prima 
facie  evidence  of  the  insurable  value  of  the 
property  at  the  date  of  the  policy,  in  an  action 
on  a  iKuicy  issued  to  one  who  had  only  a  home- 
stead interest  in  the  property,  the  amount  stat- 
ed in  the  policy  was  prima  facie  evidence  of  the 
insurable  value  of  the  property,  in  the  absence 
of  other  evidence. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §{  1556,  1707-1728;  Dec.  Dig.  «=» 
665.] 

6.  Insurance  ®=3328  —  Fobfeitube  —  Fore- 
CLOSUEK  Pboceedinqs  —  "Knowledqe"  — 
"Notice." 

An  insurance  company,  which  prepared  a 
policy  containing  a  provision  that  it  should  be 
void  if  with  the  knowledge  of  the  insured  fore- 
closure proceedings  were  commenced,  or  notice 
given  of  a  sale  of  the  property  by  virtue  of  any 
Uen  or  incumbrance,  most  be  held  to  have 
chosen  the  words  advisedly,  and  to  have  used 
the  word  "knowledge"  with  intent  to  limit  the 
right  of  a  forfeiture  to  a  case  in  which  insured 
had  knowledge  of  the  commencement  of  the  fore- 
closure proceedings,  or  actual  notice,  as  distin- 
guished from  constructive  notice;  "Imowledge" 
not  being  synonymous  or  interchangeable  with 
"notice,"  but  meaning  actual  knowledge  (citing 
Words  and  Phrases,  Knowledge;  see,  also. 
Words  and  Phrases,  First  and  Second  Series, 
Notice) . 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f |  794-822,  825 ;  Dec.  Dig.  (S=>328J 

7.  Insurance  «=>328  —  Cohbtbuotior 
Against  Insures. 

Policies  of  insurance,  containing  provisions 
makmg  them  void  if  foredosure  proceedings  are 
commenced  or  notice  of  the  sale  of  the  property 


CssFor  other  cases  see  same  topic  and  KBY-NUHBER  In  all  Key-Numbered  Digests  and  Indexes 
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given  by  TJrtae  of  any  lien  or  incumbrance,  are 
strictly  construed  against  the  company. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  U  794-822,  825 ;  Dec.  Dig.  <S=3328.1 
8.  Insdbanck    <S=>388  — Fobfeituee  — Fokb- 

CLOSUBE  PbOCEEDIKOS. 

Under  a  provision  in  a  policy  that  it  should 
be  void  if  with  the  knowleoge  of  insured  fore- 
closure proceedings  were  commenced,  or  notice 
given  01  the  sale  of  tie  property  by  virtue  of 
any  lien  or  incumbrance,  the  commencement  of 
foreclosure  proceedings  on  a  mortgage  to  the 
giving  of  which  the  company  consented  after  the 
issuance  of  the  ^oUcy,  aid  not  defeat  the  policy, 
as  such  proceedings  did  not  create  any  new  lien, 
but  simply  estabUshed  and  confirmed  the  lien  to 
which  the  company  had  already  consented. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1026,  1027,  1030,  1036,  1040, 
1057;    Dec  Kg.  <8=>388.] 

Appeal  from  District  CJourt,  Muscatine 
County;  A.  P.  Barker,  Judge. 

Action  by  mortgagee  on  a  policy  Issued  to 
mortgagor  and  made  payable  to  mortgagee 
as  ber  interest  might  appear.  Judgment  and 
decree  In  the  court  below  for  the  plalntlfl. 
Defendant  appeals.    Affirmed. 

fiulllvan  &  Sullivan,  of  Des  Moines,  for 
appellant.  E.  M.  Warner  and  E.  F.  Rich- 
man,  both  of  Muscatine,  for  appellee. 

OAYNOR,  J.  This  action  is  brought  by 
the  plaintiff  against  the  defendant  company 
upon  a  certain  policy  of  insurance,  Issued  on 
the  28th  day  of  November,  1904,  in  which 
defendant  company  undertook  to  and  did  in- 
sure, by  the  terms  of  the  policy,  the  premis- 
ed in  controversy  against  loss  by  fire  for  the 
term  of  Ave  years.  The  plaintiff  bases  her 
right  to  recover  from  the  company  upon  the 
following  facts,  which  were  not  disputed  In 
this  record: 

On  the  3d  day  of  June,  1905,  she  loaned  to 
one  Lulu  R.  Henning  $550,  and  took  a  mort- 
gage upon  the  premises  Insured  to  secure  the 
loan.  At  the  time  the  loan  was  made  by  the 
plaintiff  to  Mrs.  Henning,  the  policy  in  con- 
troversy was  delivered  to  the  plaintiff  by 
one  H.  H.  Arnold,  with  the  following  In- 
dorsement upon  it: 

"Permission  is  granted  for  incumbrance  upon 
the  real  property  insured  in  this  policy  not  to 
exceed  the  principal  sum  of  $550.()0,  and  loss, 
If  any,  is  made  payable  first  to  Kate  D.  Funk, 
of  Muscatine,  Iowa,  mortgagee  (or  trustee),  as 
her  interests  may  appear,  subject  to  the  condi- 
tions of  this  policy. 

"Attach  pH  to  and  made  a  part  of  policy  No. 
49832,  of  the  Anchor  BHre  Insurance  Company, 
of  Des  Moines,  Iowa,  this  28th  day  of  Novem- 
ber. [Signed]    H.  H.   Arnold,  Agent." 

The  property  covered  by  said  policy  and 
by  said  mortgage  was  totally  destroyed  by 
Are  oh  the  9th  day  of  February,  1908.  Due 
notice  of  loss  was  given  as  required  by  the 
terms  of  the  policy. 

The  defendant  Interposes  certain  defenses 
to  plaintiff's  right  to  recover: 

(1)  That  the  policy  In  question  was  issued 
to  W.  F.  Henning,  who  stated  that  he  was 
the   unconditional   and    sole   owner   of   the 


p'rt^ierty,  and  that  the  defendant  bad  no 
knowledge  that  he  was  not  the  owner  until 
long  after  the  destruction  of  the  property  by 
fire.  That  he  was  not  In  fact  the  owner  at 
the  time  the  policy  was  Issued.  That  the 
property  was  owned  by  his  wife,  L>uln  R. 
Henning.  That  W.  F.  Henning  wrongfully 
and  fraudulently  concealed  this  fact  from 
the  defendant.  That  the  policy  provided  by 
Its  terms: 

"This  poUcy  shall  be  void  •  ♦  •  If  the 
interest  of  the  insured  be  other  than  uncondi- 
tional and  sole  owner." 

That  the  sold  W.  F;  Henning  was  not  the 
sole  and  unconditional  owner  of  the  premises 
at  the  time  the  policy  was  issued,  nor  at  the 
time  the  loss  occurred,  and  that,  by  reason 
thereof,  the  policy  was  not  in  force  at  the 
date  of  the  destruction  by  fire. 

(2)  The  defendant  alleges,  as  a  complete 
defense  to  plaintiff's  claim,  that  the  contract 
of  insurance  further  provided: 

"Or  if  any  change,  other  than  by  death  of  the 
insured,  whether  by  legal  process,  judgment, 
voluntary  act  of  the  insured,  or  otherwise,  take 
place  in  the  possession,  or  in  the  interest  or  ti- 
tle of  the  insured,  in  or  to  the  property  cov- 
ered by  the  policy,  •  •  •  or  if,  wiui  the 
knowledge  of  the  insured,  foreclosure  proceed- 
ings be  commenced,  or  notice  given  of  the  sale 
of  any  property  of  this  policy  by  virtue  of  any 
lien  or  incumbrance  thereon,  this  policy  sbau 
be  void." 

That  after  the  Issuance  of  the  policy,  and  . 
before  the  destruction  of  the  property  by 
flre,  this  plaintiff  commenced  a  suit  against 
W.  F.  and  Lulu  E.  Henning  upon  a  certain 
mortgage  upon  the  premises  covered  by  the 
policy,  and  judgment  was  rendered  In  fore- 
closure proceedings  against  W.  F.  Henning 
and  Lulu  R.  Henning,  and  a  decree  of  fore- 
closure entered,  and  sale  made  under  8i)eclal 
execution,  and  possession  of  the  property 
taken  by  the  plaintiff  herein.  That  this  de- 
fendant had  no  notice  or  knowledge  of  the 
foreclosure  proceedings  until  after  the  de- 
struction of  the  proi)erty.  That  by  reason 
of  this  fact  the  policy  by  its  terms  became 
void,  and  was  not  in  force  at  the  date  of  the 
destruction  of  the  property. 

Plaintiff  in  reply  pleads  an  estoppel,  and 
says  that  H.  H.  Arnold  was  the  agent  of  the 
defendant,  and  Issued  the  policy,  and  knew, 
at  the  time  the  policy  was  Issued,  that  the 
property  belonged  to  Lulu  R.  Henning,  and 
that,  with  full  knowledge  of  this  fact,  he 
issued  the  policy  to  W.  R.  Henning;  that, 
with  fuU  knowledge  of  the  fact  that  the 
property  belonged  to  Lulu  R.  Henning,  he 
undertook,  as  agent  of  defendant  company, 
to  issue  Insurance  that  would  protect  this 
plaintifTs  mortgage  Interest,  and  delivered  to 
the  plaintiff  the  policy  in  suit,  both  as  the 
agent  of  the  defendant  and  of  Lulu  R.  Hen- 
ning, and  the  plaintiff  accepted  and  relied 
upon  the  same.  Plaintiff  denies  that  W.  F. 
Henning  made  any  representations  to  the  de- 
fendant as  to  his  ownership  of  the  property. 


^sFor  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlguts  and  Indexes 
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or  tbat  be  fraudulently  concealed  the  knowl- 
edge of  tbe  exact  title  at  the  time  the  policy 
was  Issued. 

Upon  the  Issues  thus  tendered,  the  cause 
was  tried  to  the  court,  and  judgment  and  de- 
cree entered  for  the  plaintiff  as  prayed. 
From  this  Judgment,  the  defendant  appeals. 

The  facts  disclosed  by  the  rceord  aroear  to 
be  substantially  as  follows: 

W.  F.  Henning  and  Lulu  R.  Henning  were 
husband  and  wife,  and  resided  upon  the 
property  in  controversy  as  their  homestead. 
Prior  to  the  2d  day  of  August,  1902,  the  ti- 
tle to  the  property  was  in  W.  F.  Henning. 
On  that  day  he  conveyed  the  title  to  his 
wife.  Lulu  R.  Henning.  The  title  continued 
In  her  until  the  Hth  day  of  November,  1908. 
On  the  28th  day  of  November,  1904,  defend- 
ant company  issued  tills  policy  of  insurance 
to  W.  F.  Henning  for  the  sum  of  $600  for 
Uie  term  of  five  years.  On  the  3d  day  of 
June,  1905,  the  plaintiff  made  a  loan  of  $500 
to  Lulu  R.  Henning,  the  note  being  signed 
by  Lulu  R.  Henning  and  her  husband,  W.  F. 
Henning,  and  the  same  was  secured  by  a 
real  estate  mortgage  on  the  homestead.  At 
the  time  said  loan  was  made,  some  contro- 
versy arose  as  to  whether  or  not  the  real  es- 
tate, independent  of  the  building  tb^eon, 
was  suflicient  security  for  the  loan,  and  the 
plaiutiff  was  informed  that  there  was  a  pol- 
icy of  Insurance  upon  the  building  on  the 
premises.  At  the  time  the  loan  was  made 
and  the  mortgage  executed  the  policy  in  con- 
troversy, with  the  mortgage  clause  indorsed, 
was  delivered  by  one  H.  H.  Arnold  to  Mr. 
E.  F.  Ricbman,  the  attorney  for  the  plain- 
tiff, in  the  presence  of  Mrs.  Henning,  and 
the  policy  continued  in  the  possession  of 
Ricbman,  as  attorney  for  plaintiff,  up  to  the 
time  of  the  commencement  of  this  trial. 
The  lot  on  which  the  insured  building  stood 
was  not  worth  to  exceed  $200.  Upon  mak- 
ing the  loan,  Ricbman,  representing  the 
plaintiff,  went  to  see  the  property.  Rich- 
man  testifies: 

"The  application  for  the  loan  from  Mrs.  Funk 
to  the  Hennings  came  from  H.  H.  Arnold.  He 
was  a  loan  agent.  He  represented  that  he  bad 
an  application  for  a  loan,  but  had  no  funds, 
and  wanted  to  know  if  I  could  make  it.  I  told 
him,  if  the  security  was  satisfactory,  I  woidd 
do  80.  I  went  to  see  the  property.  The  lot 
itself  was  probably  not  worth  more  than  $200. 
Without  the  insurance  on  the  house,  the  secu- 
rity would  not  be  sufficient.  Arnold  told  mo 
there  was  insurance  upon  the  property  to  the 
amount  of  $500,  but  did  not  say  in  what  com- 
pany. The  day  the  loan  was  closed  up,  Arnold 
Drought  Mrs.  Henning  and  her  husband  to  my 
office  to  close  the  loan.  The  policy  was  deliver- 
ed to  me  by  Arnold  in  the  presence  of  Mrs. 
Henning,  with  the  mortgage  clause  attached." 

Richman  was  attorney  for  Mrs.  Funk  at 
the  time.  There  is  no  evidence  tbat  there 
was  anything  said  by  W.  F.  Henning,  or  his 
wife,  touching  the  ownership  of  the  property, 
to  the  defendant  company,  or  to  any  one  reiH 
resentlng  the  defendant  company,  at  any 
time.  There  is  no  evidence  that  W.  F.  Hen- 
ning said  that  he  was  the  owner  of  the  prop- 


erty absolutely,  qnallfledly,  or  otherwise. 
There  is  no  evidence  tbat  he  concealed  from 
the  defendant,  or  its  representatives,  the 
title  to  the  property.  There  is  no  evidence 
of  what  occurred,  or  what  was  said  at  the 
time  the  policy  In  question  was  issued,  touch- 
ing the  title  to  this  property.  It  appears, 
however,  that  Lnln  R.  Henning  was  in  fact 
the  owner;  that  W.  !F.  Eeimlng  was  her 
husband;  that,  am  snch,  he  had  an  insura- 
ble interest  In  the  property;  that  the  only 
interest,  however,  he  had  in  the  property 
was  the  homestead  right 

[i]  While  there  is  no  direct  evidence  oC 
the  fact,  we  think  it  cannot  l>e  disputed,  on- 
der  this  record,  tbat  H.  H.  Arnold  was  the 
agent  of  the  defendant  company,  at  the  time 
this  poiicy  was  issued,  and  at  the  time  it  was 
turned  over  to  the  plaintiff's  attorney  with 
the  mortgage  dause  attached.  At  the  time 
the  policy  was  issued,  it  was  counterstgned 
by  H.  H.  Arnold,  as  agent.  At  the  time  the 
mortgage  clause  was  attached,  his  name  ap- 
pears as  agent.  Immediately  following  the 
mortgage  clause.  At  the  time  this  trial  was 
had  he  was  dead.  Lulu  R.  Henning  also  was 
dead.  W.  F.  Henning  was  not  a  witness  at 
the  trial.  It  appears  tbat  he  had  left  the 
country  for  parts  unknown  long  prior  to  this 
trial.  The  only  direct  evidence  ai^iearlng 
in  the  record,  touching  the  relationship  of 
Arnold  to  the  defendant  company,  is  the 
statement  of  the  witness  Ricbman  that  Mr. 
Arnold  said  to  him: 

"I  am  agent  of  the  company  tltat  carries  this 
insnrance,  and  I  will  brmg  the  policy  to  you 
later.  The  next  day  he  brought  the  poBrar  to 
me,  with  the  mortgage  clause  indorsed.  This 
was  the  day  the  mortgage  was  executed,  or  im- 
mediately after.  The  policy  was  delivered  to  me 
by  Arnold." 

We  feel  that  we  are  Justified  In  saying  that 
Arnold  was  the  agent  of  the  company  in  some 
capacity,  either  soliciting  agent  or  recording 
agent  Touching  the  question  of  Arnold's 
knowledge  of  the  ownership  of  the  proijerty 
in  question,  the  record  discloses  that  the  deed 
from  W.  F.  Henning  to  Lulu  R.  Henning  was 
dated  August  2,  1902,  and  was  duly  tiled  for 
record  in  the  office  of  recorder  of  deeds  in 
the  county  on  September  18,  1902;  tbat  the 
acknowledgm«it  of  this  deed  was  taken  be- 
fore Arnold  as  notary  pubUc;  that  at  the 
time  this  loan  was  made  by  the  plaintlflf  to 
Mrs.  Henning,  and  at  the  time  the  policy  of 
insurance  was  delivered  to  her  attorney  with 
the  mortgage  clause  attached,  Arnold  brought 
an  abstract  of  the  property  and  delivered  it 
to  plalntlfTs  attorney ;  that  the  abstract  was 
continued  by  Arnold  down  to  the  date  of  its 
delivery  to  the  plalntlfTs  attorney;  that  the 
continuation  was  in  Arnold's  handwriting; 
that  the  conveyance  to  Lulu  R.  Henning,  as 
It  appeared  upon  the  abstract  was  in  the 
handwriting  of  H.  H.  Arnold.  Arnold  was 
the  local  agent  for  the  defendant  company, 
and  was  also  the  agent  of  Mrs.  Henning  in 
procuring  this  loan,  and  acted  for  her  In 
securing  the  loan  from  the  plalntUt,  and 
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knew  that  the  Insurance  was  demanded  aa 
additional  security  for  the  loan.  The  policy 
of  Insurance  bears  date  November  28,  1904. 
The  proiwrty  was  destroyed  by  Are  on  the 
9th  day  of  February,  1908.  A  premium  of  |9 
was  paid  for  the  jwllcy  for  the  term  of  five 
years.  The  policy  would  expire  on  November 
28,  1008. 

Neither  the  plaintiff  nor  her  attorney  knew 
that  the  policy  of  Insurance  was  In  the  name 
of  W.  F.  Rennlng.  Though  delivered  to 
plaintiff's  attorney,  it  was  not  examined  by 
blm  or  her,  farther  than  to  see  that  the 
mortgage  clause  was  attached.  Arnold  was 
then  acting  for  the  company.  He  procured 
the  mortgage  clause  to  be  attached  to  the 
policy,  making  the  loss  payable,  if  any,  to  the 
plaintiff  as  her  interest  might  appear.  Wliile 
representing  the  company,  be  knew  that 
plaintiff  was  taking  this  policy  as  additimal 
security  for  her  loan.  He  knew,  at  that 
time,  that  Lulu  R.  Henning  was  the  owner 
of  the  property.  He  must  have  known  that 
the  policy  was  made  payable  to  her  husband, 
and  yet,  though  representing  the  company, 
be  did  not  disclose  this  fact  to  the  plaintiff. 
Plaintiff  took  It  in  good  faith,  believing  that 
the  policy  thus  delivered  afforded  her  addi- 
tional security  for  her  loan,  and  did  not  learn 
of  the  objection  now  urged  by  the  defendant 
to  the  policy  untU  after  the  loss  occurred. 

[2]  It  is  a  general  rule  that  the  knowledge 
of  an  agent  of  an  insurance  company,  as  to 
all  matters  which  come  within  the  scope  of 
his  general  employment,  is  the  knowledge  of 
the  company.  Insurance  companies,  Uke  oth- 
et  corporations,  necessarily  act  through  their 
agents.  Vh^  agents  are  the  eyes  and  ears 
of  the  company,  through  wliich  it  must  re- 
ceive Information,  if  at  all.  Knowledge 
which  comes  through  these  avenues  to  the 
company  la  its  knowledge.  As  a  legal  entity, 
the  only  information  or  knowledge  It  can 
acquire  is  through  these  agencies.  As  the 
knowledge  of  the  agent  is  the  knowledge  of 
the  company,  it  Is  bound  thereby.  There  is 
DO  distinction  in  this  state  between  soliciting 
and  recording  agencies.  See  sections  1749 
and  1750  of  the  Code  of  1897. 

It  is  the  misfortune  of  the  company  If  it 
baa  a  negligent  or  careless  agent,  and  not 
the  fault  of  the  assured.  If  the  agent  of 
the  company  knows  of  facts  whidj,  at  the 
Inception  of  the  contract  of  insurance,  would 
render  the  security  paid  for  of  no  avail  to 
the  Insured,  the  company  is  bound  by  such 
knowledge,  and  if  he  fails  to  communicate 
this  knowledge  to  the  company,  the  insured, 
tn  the  absence  of  fraud,  ought  not  to  be 
bound  by  such  failure.  Where  a  fact  which 
would  constitute  a  breach  of  a  condition  pre- 
cedent to  any  liability  of  the  company  on 
the  policy  is  fully  known  to  its  agent,  local 
or  general,  wtio  is  authorized  to  consummate 
the  contract  of  insurance,  the  agent's  knowl- 
edge is  the  knowledge  of  the  company,  and 
bis  act  in  executing  the  policy  as  a  valid 
completed   contract  is   an  exercise  of  the 


power  of  the  company,  and  constitutes  a 
waiver  by  it  of  such  condition  precedent, 
estopping  the  company  from  claiming  a  for- 
feiture for  breach  of  condition.  See  Famum 
V.  Phcenix  Ins.  Co.,  83  Cal.  246,  23  Pac.  869, 
17  Am.  St  Rep.  233.  See,  also,  Manliattan 
Fire  Insurance  Co.  v.  Weill,  28  Orat  (Va.) 
389,  26  Am.  Rep.  364.  In  this  last  case  it  is 
said,  quoting  from  Bidwell  v.  Northwestern 
Ins.  Co.,  24  N.  T.  302: 

"Indeed  it  is  not  easy  to  perceive  why  an  in- 
surance company,  by  reason  of  the  formal  words 
or  clauses  (of  a  general  and  comprehensive  na- 
ture), inserted  in  a  poUcy  intended  to  meet 
broad  classes  of  contingencies,  should  ever  be  al- 
lowed to  avoid  liability  on  the  ground  that  facts, 
of  which  the  company  had  full  knowledge  at  the 
time  of  issuing  the  policy,  were  then  not  in  ac- 
cordance with  the  formal  words  of  the  contract, 
or  some  of  its  multifarious  conditions.  If  such 
facts  are  to  be  held  a  breach  of  such  a  clause, 
they  are  a  breach  eo  instanti  of  the  making 
of  the  contract,  and  are  so  known  to  be  by  the 
company  as  wdl  as  the  insured.  And  to  allow 
the  company  to  take  the  premium  without  tak- 
ing the  risk  would  be  to  encourage  a  fraud.  It 
would,  as  a  legal  principle,  be  equivalent  to 
holdinp  that  a  warranty  of  the  soundness  of  a 
horse  is  a  warranty  that  he  lias  four  legs,  when 
one  has  been  cut  oft." 

See,  also.  Insurance  Co.  t.  McDowell,  60 
lU.  120,  99  Am.  Dec.  497. 

As  has  been  said,  the  reason  that  notice 
to  an  agent  is  held  notice  to  his  principal 
is  because  it  is  the  agent's  duty  to  give  the 
principal  notice  of  the  facts,  and  it  will  l)e 
presumed  that  he  has  done  so.  This  is  true 
whenever  the  notice  is  connected  with  the 
subject-matter  of  the  agency.  See  Jordan 
V.  State  Ins.  Co.,  64  Iowa,  216,  19  N.  W.  917, 
in  which  it  is  said: 

"It  has  been  determined  by  this  court  that 
an  insurance  company,  issuing  a  policy  and  re- 
ceiving the  premium  thereon,  with  knowledge  of 
facts  which  are  breaches  of  the  warranties  by 
the  assured,  and  of  the  conditions  of  the  policy, 
^'ill  be  estopped  to  deny  the  validity  of  the  in- 
strument, ana  will  be  regarded  as  having  waiv- 
ed the  violated  conditions." 

[S,  4]  W.  F.  Henning  did  have  an  insura- 
ble interest  in  this  property.  It  was  his 
homestead.  Triie,  he  was  not  the  sole  and 
unconditional  owner  of  the  property.  Can 
the  company  avoid  liability  because  of  this 
condition  of  the  policy,  when,  through  its 
agent,  it  knew  Just  what  Interest  W.  F.  Hen- 
ning had  In  the  property  Insured?  Even  as- 
suming that  it  was  the  purpose  and  Intent 
of  the  company  to  issue  the  policy  to  W.  F. 
Henning,  that  he  was  the  party  intended  to 
be  insured  by  the  policy,  that  his  interest 
In  the  property  was  the  interest  intended  to 
be  covered  by  the  policy,  yet,  through  its 
agent.  It  consented  to  the  mortgage  and  in- 
dorsed upon  the  policy  so  issued  a  provision 
consenting  to  the  mortgage  and  providing 
that  the  loss  should  be  payable  to  the  mort- 
gagee as  her  interest  might  appear.  It  knew, 
through  its  agent,  at  the  time  that  it  con- 
sented to  this  mortgage,  and  to  the  mortgage 
clause  which  was  attached  to  its  policy,  that 
the  plaintiff  was  accepting  the  policy,  with 
the  mortgage  clause  attached,  for  the  pur- 
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pose   of  additional   secnrity    for   the   loan 
made,  and  sald: 

"Permission  is  granted  for  incombrance  upon 
the  real  property  intured  in  this  policy,  not  to 
exceed  the  principal  sum  of  $550.00,  and  loss,  If 
any,  is  made  payable  first  to  Kate  D.  Funk, 
mortgagee,  as  her  interest  may  appear." 

There  waa.  In  this  mortgage  clause,  an 
afBrmatlTe  assertion  that  the  property  was 
Insured  In  the  policy.  True,  It  Is  said,  "Sub- 
ject to  the  conditions  of  the  policy."  The 
condition  here  Invoked  to  defeat  the  policy 
Is  that  W.  F.  Henning  was  not  the  sole  and 
unconditional  OAiraer  of  the  property.  The 
fact  is  that  he  had  a  homestead  Interest  in 
the  property.  The  fact  Is  that  the  company 
insured  this  interest  to  the  amount  of  $500. 
The  fact  is  that  the  company  knew,  through 
its  agent,  Arnold,  that  he  had  only  a  home- 
stead interest  In  the  property.  The  com- 
pany cannot,  by  inserting  in  the  policy  that 
it  is  at  its  inception  void,  because  he  Is  not 
the  unconditional  owner,  accept  the  premium 
for  the  insurance,  guarantee  indemnity,  and 
then  say: 

"We  knew  that  he  was  not  the  unconditional 
owner.  We  knew  that  the  only  insurable  inter- 
est be  had  in  the  property  was  that  of  a  home- 
stead. We  inserted  in  the  policy  a  condition 
directly  opposing  the  fact,  as  it  was  known  to 
us  at  the  time,  and  thereby  we  have  defeated 
the  policy." 

That  Is  to  say: 

"We  issued  yon  a  policy,  Mr.  Henning.  We 
received  your  money.  We  knew  that  the  danse 
stated  in  the  policy,  in  view  of  the  facts  which 
we  then  knew,  made  the  policy  absolutdy  void 
eo  iustanti  upon  its  delivery.  We  took  your 
premium,  but  we  took  no  risk,  and  are  not  Ua- 
ble  under  it  for  the  loss." 

[J]  There  Is  no  evidence  In  this  record  as 
to  the  value  of  the*  homestead  interest  in  the 
property.  Under  section  1742  of  the  Code 
of  1897,  the  amount  stated  In  the  policy  Is 
prima  facie  evidence  of  the  insurable  value 
of  the  property  at  the  date  of  the  policy. 
See  Wensel  v.  Insurance  C!o.,  129  Iowa,  295, 
105  N.  W.  522.  At  the  time  the  company  is- 
sued its  mortgage  clause,  it  knew  that  the 
mortgage  was  executed  by  the  party  named 
in  the  policy  of  Insurance,  and  his  wife,  Lulu 
R.  Henning,  and  knew  that  liuln  B.  was  then 
the  owner  of  the  fee  title;  that  the  assured 
had  only  a  homestead  interest,  and  was  not 
the  unconditional  and  sole  owner. 

Upon  this  question  see  McMurray  v.  Capi- 
tal Insurance  Co.,  87  Iowa,  453,  54  N.  W. 
354.  In  this  case  the  policy  contained  a  war- 
ranty that  the  insured  was  the  uncondition- 
al owner  of  the  property,  when  in  fact  he 
had  only  a  contract  for  a  deed.  The  com- 
pany sought  to  defeat  recovery  opon  the 
policy  after  loss,  because  of  this  oonditiou 
of  the  policy.  It  appeared,  however,  that  the 
recording  agent  issued  the  policy  with  knowl- 
edge of  the  fact  that  he  was  not  the  sole  and 
unconditional  owner,  and  the  company  was 
held  bound.  See,  also,  Carey  v.  Home  Ina 
Co.,  97  Iowa,  619,  66  N.  W.  920.  In  that 
case  the  court  said: 


"Appellant,  with  knowledge,  throngt  Its  agent, 
of  the  true  state  of  the  title  of  the  insured  prop- 
erty, and  that  it  was  not  entirely  uncondition- 
al and  sole,  issued  this  policy  to  plaintiff,  wbo 
had  an  insurable  interest  in  it." 

The  property  was  In  fact  the  homestead 
only  of  the  plaintiff.  There  was  a  condition 
In  the  policy  that  It  should  be  void  if  tbe 
Interest  of  the  assured  was  other  than  tbe 
entire,  unconditional,  and  sole  ownership. 
The  court  said,  citing  Lamb  y.  Insurance 
Co^  70  Iowa,  238,  30  N.  W.  497: 

"The  defendant  knew,  when  it  issued  the  pol- 
icy, that  the  assured  did  not  own  the  fee  simple 
title  to  the  real  estate,  and  it  knew  precisely 
what  title  he  had,  and,  so  knowing,  issued  the 
policy.  If  there  was  a  false  statement,  the  de- 
fendant so  know,  and  must  be  held  to  have 
waived  the  conditions  of  tbe  policy  in  this  re- 
spect." 

The  conrt  said: 

"Tiaa  decision  is  decisive  of  the  question  un- 
der consideration." 

See,  also,  the  following  cases:  Fltchner  t. 
Fidelity  Mutual  Fire  Ass'n,  103  Iowa,  278, 
72  N.  W.  580;  Gumett  v.  Insurance  Co.,  124 
Iowa,  S47, 100  N.  W.  542,_ln  which  It  Is  said: 

"The  principle  is  well  settled  that  when  an  in- 
surance policy  contains  a  condition  which  ren- 
ders it  void  at  its  inception,  and  this  is  known 
to  the  insurer,  it  will  be  held  to  have  waived 
such  condition  by  receiving  the  premium  and  i»- 
Buing  its  policy. 

See  Wensel  y.  Insurance  Co.,  129  Iowa, 
295,  105  N.  W.  522;  Fadmos  v.  Insurance 
Co.,  142  Iowa,  199,  119  N.  W.  133 ;  Kesler  v. 
Insurance  Co.,  160  Iowa,  374,  141  K.  W.  954; 
Frane  v.  Insurance  Co.,  87  Iowa,  288,  64  N. 
W.  237. 

This  disposes  of  the  first  two  errors  re- 
lied upon  by  appellant. 

[6]  On  the  21st  day  of  November,  1906. 
prior  to  the  destruction  of  the  property  by 
flre,  plaintiff  commenced  a  suit  in  the  dis- 
trict court  upon  her  note  and  mortgage,  here- 
inbefore referred  to,  making  W.  F.  Henning 
and  the  heirs  of  Lulu  B.  Henning,  wbo  died 
In  the  meantime,  iKirties  defendant  There 
was  no  personal  service  of  the  notice  of  the 
commencement  of  this  action,  or  of  any  pro- 
ceedings thereunder,  served  upon  W.  F.  Hen- 
ning, the  assured.  The  notice  to  him  was  Is- 
sued, but  never  served ;  the  sheriff  certify- 
ing that  be  could  not  be  found  within  tbe 
county.  There  was  an  affidavit  filed  In  the 
case  Uiat  he  was  a  nonresident,  and  that  per- 
sonal service  could  not  be  made  upon  him. 
Notice  thereupon  was  published  as  required 
by  law,  and  this  Is  the  only  notice  so  far 
as  the  Heunings  are  concerned.  There  is  a 
provision  in  the  policy  to  this  effect: 

"If,  with  the  knowledge  of  the  insured,  fore- 
closure proceedings  be  commenced,  or  notice 
given  of  the  sale  of  any  property  covered  by  this 
policy,  by  virtue  of  any  nen  or  incumbrance 
thereon,  this  policy  shall  be  void." 

Defendant  seeks  to  avoid  the  policy  on  this 
ground.  It  will  be  noted  that  the  provision 
of  the  policy  relied  upon  is  that  It  shall  be 
void  In  the  event  that  foreclosure  proceed- 
ings are  commenced^  or  noUoe  of  sale  given. 
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with  tbe  knowledge  of  ibe  insared.  W.  F. 
Heuniog  was  tlie  insured.  There  was  no  per- 
sonal serrlce  of  any  notioe  upon  him  In  the 
salt  There  Is  no  evidence  that  he  had  any 
knowledge  of  the  commencement  of  this  suit 
Defendant,  having  prepared  this  policy  and 
tb^  conditions  upon  which  a  ri^t  to  for- 
feiture is  predicated^  must  be  held  to  have 
chosen  tbe  words  advisedly,  and  must  be 
beld  to  have  used  the  word  "knowledge,"  as 
distinguished  from  constmctlTe  notice,  ad- 
Tisedly,  with  the  intent  to  limit  tbe  right  of 
forfeiture  to  those  cases  in  which  the  insur- 
ed had  knowledge  of  the  commencement  of 
the  foreclosure  proceedings,  or  wbat  has  been 
sometimes  held  equivalent,  actual  notice. 
That  the  word  "knowledge,"  as  used  in  the 
contract,  means  actual  knowledge,  as  dis- 
tinguished from  constructive  knowledge*  or 
constructive  notice,  see  Fidelity  &  Casualty 
Co^  V.  Oate  Nat  Bank,  87  6a.  634,  26  S.  E. 
392,  83  Ia  B.  A.  821,  54  Am.  St  Bep.  440. 
That  knowledge  and  notice  are  not  synony- 
mous or  Interdiangeable,  see  Words  and 
Phrases,  voL  6,  page  8941. 

[7]  Policies  of  Insurance  of  this  diaracter 
are  strictly  ocmstrued  against  the  company. 
If  tbe  company  bad  intended  by  this  provi- 
sion to  cover  cases  in  which  foreclosure  pro- 
oeedlngB  were  commenced  without  the  knowl- 
edge of  tbe  as^red.  In  bis  absence,  and  with- 
out notice  to  blm,  they  could  have  so  said; 
but  they  limited  the  right  of  forfeiture  to 
foreclosures  commenced  with  the  knowledge 
of  the  assured. 

[S]  However  that  may  be,  we  are  not  in- 
clined to  believe  that  It  was  the  intention 
and  pvrpoae  of  this  provision  of  the  policy 
to  defeat  the  policy  in  the  event  foreclosure 
proceedings  were  commenced  upon  a  mort- 
gage, to  the  giving  of  which  the  company 
consented  after  the  Issuance  of  tbe  policy. 
The  foredosnre  proceedings  did  not  have 
tbe  efTect  of  creating  any  new  lien  upon  the 
property,  but  sin^rfy  to  establish  and  con- 
firm tbe  lien  to  which  tbe  company  bad  al- 
ready cimsented.  See  2  Pomeroy,  Equity 
Jurisprudence  (8d  Ed.)  |  592.  Upon  this 
point  see  Fitzglbbons  v.  Insurance  Co.,  126 
Iowa,  52,  101  N.  W.  454,  70  L.  R.  A.  243. 
See,  also,  Greenlee  v.  Insurance  Co.,  102 
Iowa,  427,  71  N.  W.  534,  63  Am.  St  Bep.  465. 

It  Is  next  contended  that,  prior  to  the  de- 
struction of  tbe  property,  there  was  a  cnange 
of  possession,  In  violation  of  the  terms  of 
tbe  policy.  On  this  point,  the  policy  pro- 
vldee: 

"If  any  change  other  than  ly  death  of  the  in- 
tured  takes  place  in  the  possession  of  the  prop- 
erty covered  by  the  policy,  the  policy  shdl  be 
void." 

It  appears  that  W.  F.  Hennlng  abandoned 
his  wife  some  time  prior  to  the  loss,  Just 
•when  is  not  shown.  We  assume  from  the 
record,  which  Is  very  Indeflnite  on  this  ptAnt, 
that  W.  F.  Hennlng  and  his  wife  were  in 
possession  of  this  property  at  the  time  this 


policy  was  Issued ;  that  W.  F.  Hennlng  aban- 
doned his  wife  and  left  the  country.  When 
this  occurred  does  not  definitely  appear.  We 
assume  that  she  remained  in  pos.sesslon  of 
the  property  up  to  the  time  of  her  death; 
that  whatever  diange  took  place  in  the  pos- 
session of  the  prc^ierty  was  due  to  her  death, 
and  was  made  by  those  who  represented  the 
estate. 

The  all^atloos  of  the  defendant  are,  that 
Elmer  Jeonlson  was  in  possession  of  the 
property,  pursuant  to  a  sale  or  contract  of 
sale  by  tbe  plaintUT.  This  fact  is  not  shown 
in  the  tecord,  nor  have  we  any  evidence  up- 
on which  such  a  finding  could  be  made.  The 
only  evidence  that  Jennison  was  ever  in  pos- 
session of  the  property  is  the  fact  that.  In  tbe 
foreclosure  proceedings,  notice  was  served 
upon  him  as  tenant  At  any  rate,  the  evi- 
dence on  this  point  is  too  meager  to  make  a 
finding  of  fact  upon  which  a  forfeiture  up- 
on this  provision  of  the  policy  could  be  sus- 
tained. 

We  find  no  error  In  the  record,  and  the 
cause  is  affirmed. 

Affirmed. 

DBEMBB,  a  X,  and  ItADD  and  SAUNO- 
BB,  JJ.,  concur. 


MABKEY  T.  CHICAGO,  lit  ft  ST.  P.  BT.  CO. 

(No.  30083.) 
(Supreme  Court  of  Iowa.    Sept  21,  1916.) 

1.  Removai.  or  Causes  €=979  —  Statutobt 
Pbovisions  —  TiMK  roB  Takino  Pbooekd- 
iNGS— "Time  to  Plead." 

Judicial  Code  (Act  March  8,  1911,  c.  231) 
29,  36  Stat.  1095  (U.  S.  Comp.  St  1913,  { 
>11),  providing  that  the  petition  for  removal 
must  be  filed  at  the  time,  or  at  any  time  before, 
defendant  is  required  by  the  laws  of  the  state, 
or  the  rules  of  the  state  court,  to  answer  or 
plead,  contemplates  the  time  fixed  by  statute  or 
rule,  and  not  a  time  later  fixed  by  extension  on 
order  of  court  or  stipulation  of  parties. 

[Ed.  Note. — ^For  other  cases,  see  Bemoval  of 
Causes,  Cent  Dig.  {§  135,  136,  139-160;  Dec 
Dig.  <S=»79.] 

2.  Beuoval  of  Causes  i9=>79— Pboceedinos 
TO  Remove  —  Time  iob  Taking  Pboceed- 

INOS. 

Where  a  petition  for  removal  in  a  personal 
injury  suit  was  not  filed  until  13  days  after 
the  cause  of  removnl  arose,  it  was  not  too  late, 
within  Jndicial  Code,  {  29,  providing  that  the 
petition  for  removal  must  be  filed  before  defend- 
ant is  required  to  answer  or  plead,  where  defend- 
ant moved  as  soon  as  he  had  actual  notice  of  his 
right  to  do  so;  constructive  notice  not  being 
sufficient  to  charge  defendant  with  laches. 

[Ed.  Note. — For  other  cases,  see  Bemoval  of 
Causes,  Cent  Dig.  |§  135,  136,  139-160;  Dec 
Dig.  <S=79.] 

3.  Bemovax  of  Causes  4=379— Pboceedinos 

FOB  RBMOVAIf— WAIVEB  OF  RIGHT. 

A  right  of  removal  was  not  waived  by  filing 
an  amendment  to  the  answer  to  the  original  pe- 
tition, after  plaintiff  had  so  amended  bis  peti- 
tion as  to  give  cause  for  removal,  where  defend- 
ant had  no  knowledge  of  plaintiff's  amendment 
[Ed.  Note. — For  other  cases,  see  Bemoval  of 
Causes,  Cent  Dig.  ${  135,  136,  139-160;  Dec 
Dig.  c8=»79.] 
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4.  Rbmoyai.  of  Cattbcs  9=979— Pbockbdino 

FOB  REMOVAI/— LlACBKS. 

The  mere  fact  of  not  filing  a  petition  for 
removal  until  after  trial  in  a  state  court  has  be- 
gun does  not  necessarily  establish  laches. 

[Ed.  Note, — For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  {{  135,  136,  13&-160;  Dec. 
Dig.  «=>79.] 

6.  Bemovai.  of  Causes  9=979— PBOCBKOuros 

FOB  'RsHoTAir— Laches. 

In  a  personal  injury  suit,  where  plaintiff 
originally  asked  foe  damages  in  the  sum  of  $3,- 
000,  and  subsequently  amended  bis  petition  so 
as  to  ask  for  $6,000,  thereby  making  the  cause 
removable,  the  defendant  was  not  guilty  of 
laches  in  failing  to  obtain  knowledge  of  such 
amendment  for  13  days,  where  he  could  not  have 
anticipated  the  filing  thereof;  sach  amendment 
not  constituting  actual  notice  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  §S  135,  136,  139-160;  Dec. 
Dig.  <S=»79.] 

Appeal  firom  District  Court,  Dallas  Gouaty; 
W.  n.  Fahey,  Judge. 

As  reversal  is  ordered  because  we  hold  that 
tlie  trial  court  should  have  granted  appel- 
lant's petition  tot  removal,  our  coDsideration 
Is  limited  to  giving  our  reasons  for  reaching 
said  conclusion.  The  facts  will  be  stated  in 
course  of  the  opinion. 

Oook,  Hughes  &  Sutherland;  of  Cedar 
Rapids,  for  appellant  E.  J.  Kelley,  of  Des 
Moines,  for  appellee. 

SALINGER,  J.  On  the  18th  day  of  August, 
1913,  the  plaintiff,  appellee,  filed  petition 
charging  defendant  with  having  negligently 
injured  him,  and  demanding  judgment  in  the 
sum  of  $3,000  therefor.  On  the  21st  day  of 
August  defendant  filed  an  answer,  which  is 
practically  a  general  denial.  On  the  4th  day 
of  November,  1913,  the  first  day  of  the  No- 
vember term  In  that  year,  plaintiff  filed  a 
motion  for  leave  to  amend  his  petition,  by 
raising  the  prayer  for  judgment  from  $3,000 
to  $6,000.  The  motion  vras  sustained  on  the 
same  day,  and  thereupon,  stUl  on  the  same 
day,  plaintiff  filed  an  amendment,  stating 
that  by  reason  of  the  acts  described  in  his 
original  petition  the  plaintiff  had  suffered 
damages  in  the  sum  of  $6,000,  and  asking 
Judgment  for  said  enlarged  amount 

[1]  It  is  conceded,  as  indeed  It  must  be, 
that  a  removable  suit  was  created  at  the 
time  when  said  amendment  put  the  damages 
sought  above  $3,000.  By  section  1011,  United 
States  Compiled  Statutes  1913  (Judicial  Code, 
S  29),  it  is  provided  that  a  petition  for  remov- 
al must  be  filed — 

"at  the  time,  or  at  any  time  before,  defendant  is 
required  by  the  laws  of  the  state  or  the  rules  of 
the  state  court  in  which  such  suit  is  brought  to 
answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff." 

It  is  settled  in  this  court  that,  whensoever 
this  act  of  Congress  is  applicable,  its  refer- 
ence to  statute  or  rule  time  means  the  time 
fixed  by  statute  or  rule,  and  not  a  time  later 
fixed  by  extension  on  order  of  court  or  stipu- 
lation of  parties.  See  Wilson's  Case,  135 
Iowa,  531,  113  N.  W.  348,  14  Ann.  CSs.  266. 


So  anytldng  addressed  to  said  amendment  to 
petition  was,  under  statute  and  court  rule, 
due  by  the  morning  of  November  5th. 

The  petition  for  removal  was  not  filed  until 
the  17th  day  of  November,  and  appellee  in- 
sists that,  therefore,  it  came  too  late,  and  the 
application  to  remove  was  rightly  denied. 
Whether  the  federal  statute  Is  applicable 
depends  upon  whether  said  amendment  to 
petition  required  answer,  and,  if  none  was 
required,  upon  whether  it  is  a  proper  con- 
struction of  the  Removal  Act  that  its  time 
limit  by  adoption  an>Ile8  to  cases  wherein  no 
answer  is  required.  We  may  assume  Con- 
gress has  power  to  require  Qiat  a  removal 
must,  under  all  clrcnmstances,  be  perfected 
wltbin  a  stated  time  after  a  removable  suit 
comes  into  existence,  but  are  of  opinion  it  has 
not  done  so.  Tbe  enactment  is  that  the 
removal  petition  must  be  filed  before  the  time 
at  which  the  state  law  "requires  answer." 
This,  it  seems  to  us,  presupposes  a  case  in 
which  answer  is  required,  and  leaves  open 
when  application  to  remove  must  be  made, 
where  an  amendment  whidi  needs  no  answer 
creates  a  removable  suit 

Was  answer  required  to  be  filed  at  all  7 
The  petition  alleges  that  certain  acts  of  the 
defendant  injured  the  plaintiff,  wherefore 
$3,000  was  due.  The  general  denial  asserts 
defendant  has  done  none  of  these  things,  and 
that,  therefore,  neither  $3,000,  nor,  of  course, 
any  larger  sum.  Is  due.  Such  answer  is  in  a 
sense  anticipatory,  so  far  as  meeting  any 
enlarged  claim  for  the  same  injury  is  con- 
cerned. After  the  defendant  bad  dmled 
injuring  the  plaintiff  at  all,  a  subsequent 
statement  that  the  denied  acts  had  caused 
more  damage  than  was  originally  claimed 
was  necessarily  met  in  advance  by  said  de- 
nial. So  long  as  there  remained  a  denial  of 
all  acts  alleged  to  have  caused  injury,  and  of 
all  damage,  no  additional  answer  was  re- 
quired to  deny  that  the  damage  amounted  to 
$6,000. 

In  Mann's  Case,  9  Iowa,  546,  we  hold  that 
an  answer  which  merely  denies  the  anKnint 
of  defendant's  indebtedness  as  claimed  by 
plaintiff,  without  denying  his  cause  of  ac- 
tion, does  not  entitle  to  a  trial,  but  leaves  the 
one  thus  answering  substantlBlly  In  default 
Since  making  mere  denial  that  there  was  an 
indebtedness  in  $6,000  would  be  of  no  avail, 
and  would  still  leave  the  maker  precisely  as 
though  he  had  made  none.  It  must  A>llow  that 
no  such  denial  Is  necessary.  It  cannot  be 
possible  an  answer  Is  required  which,  in  law, 
leaves  the  one  making  it  In  default  In 
Brown's  Case,  26  Iowa,  85,  It  is  ruled  that, 
where  there  Is  an  answer  to  the  original 
petition  in  certiorari,  an  answer  to  an  amend- 
ed petition,  which  is  but  a  repetition  of  the 
matter  contained  In  the  original,  Is  not  neces- 
sary. To  the  same  effect  is  Peacock's  Case. 
117  Iowa,  291,  90  N.  W.  610.  On  the  ground 
that  such  amendment  "changes  no  allegation 
of  fact"  it  is  held  in  Sherwood's  Case  (Kan.) 
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30  Kan.  680,  18  Pac.  933,  there  was  no  error 
In  refusing  leave  to  answer  a  complaint 
amendment  raising  the  amount  of  damages. 

In  Yates  v.  French,  25  WI&  661,  the  exact 
potat  seems  to  be  rnled.  There  the  complaint 
was  amended  by  increasing  the  amount  of 
damages  claimed  on  the  facts  alleged  in  the 
original  complaint,  and  held  that  the  answer 
to  the  original  complaint  stands  as  the  an- 
swer to  the  amended  complaint,  and  that  It 
was  error  to  permit  plaintiff  to  take  Judg- 
ment because  no  answer  bad  been  filed  to 
the  amended  complaint.  As  said,  the  original 
answer  here  operated  as  a  complete  defense 
on  paper  to  the  jpetition  as  amended.  There- 
fore there  Is  no  requirement  that  that  whicli 
was  already  pleaded  should  be  repleaded 
and  by  rule  tlma  While  the  statute  does 
require  amendments  to  petition,  generally, 
to  be  pleaded  to  within  a  time  fixed,  this  has 
no  application  to  cases  wherein  no  pleading 
Is  required.  Wherefore  we  are  constrained  to 
bold  that.  If  this  removal  petition  was  filed 
too  late,  It  Is  because  of  something  other  than 
the  time  rule  adopted  by  the  federal  statute. 
But,  as  appellee  rightly  suggests  by  argu- 
ment In  the  alternative,  though  this  statute 
rule  does  not  govern,  there  Is,  of  course, 
a  limitation  upon  the  time  at  which  such 
petition  may  be  effectively  filed.  Appellee 
urges  defendant  had  constructive  notice  ot 
the  steps  that  ended  with  the  filing  of  said 
amendment,  and  that  such  notice  Is  of  con- 
trolling effect. 

[2]  II.  Assume  defendant  had  constructive 
notice  of  the  filing  of  the  amendment,  and 
there  remains  the  question  whether  such  no- 
tice has  here  the  effect  of  actual  knowledge. 
Appellee  contends  that  the  cases  dted  for  ap- 
pellant are  not  authority  for  the  position  that, 
when  a  party  gets  constructive  notice  of  a 
removable  suit  on  November  4th,  a  petition 
to  remove  filed  on  November  17th  is  timely. 
That  some  of  these  citations  are  well  object- 
ed to  is  true.  As  Is  not  altogether  unusual, 
both  parties  Indulge  In  some  briefing  and 
argument  that  Is  Irrelevant  It  may  be  true, 
though  we  think  It  will  prove  Immaterial, 
that  in  none  of  the  cases  dted  there  la  wa- 
strued  a  statute  similar  to  our  own.  In  like 
case  Is  the  claim  that  the  time  for  effective 
transfer  Is  not  a  matter  of  judicial  discretion. 
BYltzlen's  Case,  212  U.  S.  384,  29  Sup.  Ct 
866,  53  L.  Ed.  551,  is  but  a  decision  that  one 
remand  Is  no  bar  to  a  second  removal.  If  con- 
dltltms  BO  change  as  to  warrant  a  second  re- 
moval. Austin's  Case,  135  U.  S.  315,  10  Sup. 
Ct.  758,  34  L.  Ed.  218,  decides  merely  that 
the  creation  of  a  removaUe  cause  Is  no  basis 
for  complaining  of  retention  In  the  state 
court.  In  the  absence  of  an  application  to 
remove.  Neither  Daugherty's  Case  (C.  O.)  61 
Fed.  138,  nor  Adams'  Case  (D.  C.)  207  Fed. 
205,  are  relevant  on  the  effect  of  construc- 
tiye  notice,  because  In  each  defendant  de- 
layed removing  too  long  after  actual  notice. 
We  hold  in  Wilson's  Case,  145  Iowa,  696,  124 


N.  W.  875,  that  the  record  of  a  regularly 
conducted  tax  sale  is  constructive  notice  to 
a  subsequent  moi-tgagee  of  the  lien  thus  cre- 
ated ;  but  that  does'  not  touch  whether  laches 
can  be  based  on  constructive  knowledge, 
without  more.  And  so,  while  Wagner's  Case, 
36  Iowa,  590,  compels  a  litigant  to  take  no- 
tice of  motions  without  notice  other  than 
constructive,  this  reiterates  the  statute,  and, 
again,  does  not  rule  on  whether  less  than 
actual  knowledge  can  Initiate  negligent  delay.. 

In  the  end,  api)ellee  apprehends  that,  no 
matter  what  the  briefs  tall  to  do,  the  real 
question  Is  whether  defendant  was  negligent. 
So  mudi  Is  conceded  by  his  argument  that 
"plaintiff  cannot  be  held  responsible  for  the 
negligence  of  defendant's  attorneys."  The 
record  shows  clearly  defendant  had  no  actual 
knowledge  of  the  amendment  until  the  very 
day  on  which  It  applied  for  transfer.  The 
matter  for  decision  is,  therefore,  whether  a 
party,  assuming  him  to  be  without  fault  In 
not  obtaining  actual  knowledge,  can  be  guilty 
of  laches  for  falling  to  act  upon  what  he 
knows  by  construction  only.  Is  one  guilty 
of  laches  who  moves  as  soon  as  he  knows 
that  which  calls  for  action,  tf  before  he  gets 
actual  knowledge  he  has  constructive  notice 
which.  If  actual,  would  call  for  action  at 
once?  That  constructive  notice  is  the  equiv- 
alent of  actual  notice,  in  the  sense  of  fixing 
rights  or  Imposing  obligations,  is  tmdoubted. 
But  how  can  such  notice  ever  establish  scien- 
ter? The  right  to  remove  may  be  lost,  either 
by  failing  to  obey  a  mandatory  statute  rule, 
by  negligence,  or  by  sudi  conduct  as  implies 
a  consent  to  remain  in  the  state  court.  Can 
one  be  guilty  of  negligence,  or  effectuate  a 
waiver,  or  give  a  consent,  when  actually  in 
Ignorance  that  there  is  anything  to  do,  waive, 
or  consent  to?  Suppose  the  statute  made  It 
a  felony  knowingly  to  buy  mortgaged  chattel 
property.  The  record  of  the  mortgage  gives 
the  buyer  of  the  property  covered  by  It  such 
constructive  notice  as  that  his  title  would  be 
subject  to  the  mortgage,  though  he  knew 
nothing  of  such  record.  But  will  any  one 
contend  such  buyer  could  be  sent  to  the  peni- 
tentiary for  doing  this  buying,  if  It  were 
found  he  had  no  actual  notice  of  the  record  ? 
The  books  all  couple  the  word  "guilt"  with 
"negligence"  and  "laches,"  and  there  cannot 
be  "guilt"  by  construction.  To  be  guilty  of 
negligence  for  falling  to  move  with  diligence 
as  to  an  existing  matter  Is  an  affirmative 
mental  condition — involves  scienter.  Con- 
structive notice  Is  notice  to  all ;  but  It  does 
seem  manifest,  for  Instance,  that  an  insane 
person  would  not  be  chargeable  with  negli- 
gence because  of  failure  to  act  upon  what  Is 
undoubted  constructive  notice.  Without  stat- 
utes extending  time  to  sue  until  the  dis- 
ability is  removed,  constructive  notice  to  a 
lunatic  could  not  base  laches. 

In  essence,  the  position  of  appellee  is  that 
one  may  be  negligent  because  he  is  not  con- 
trolled by  the  existence  of  something  of  the 


Digitized  by 


Coogle 


1056 


163  NORTHWESTERN  RBSPORTEiB 


(Iowa 


existence  of  which  be  Is  nnaware;  that  ai 
litigant  knows  what  he  does  not  know,  merely 
because  filing  Is,  for  some  purposes,  the  only 
notice  to  which  he  Is  entitled.  We  think  the 
authorities  rightly  recognize  a  distinction  be- 
tween the  effect  of  constructive  notice  In  cre- 
ating rights  and  priorities  and  its  availability 
as  basis  for  charging  negligence,  and  that  ap- 
pellee Ignores  this  distinction. 

Not  many,  tf  any,  of  the  cases  speak  of  tbe 
precise  question.  In  dealing  with  circum- 
stances like  those  at  bar,  most  of  them  stop 
with  the  statement  of  tbe  general  proposition 
that  filing  of  tbe  petition  to  remove  Is  in 
time.  If  that  be  done  as  soon  as  it  becomes 
known  that  a  removable  suit  exists.  Powers' 
Case,  169  U.  S.  92,  101,  18  Sup.  Ct.  264,  42 
U  Ed.  673;  2  Bates,  Fed.  Proa  {  819; 
Fritzl^is'  Case,  75  Kan.  479,  89  Pac.  915,  22 
U  R.  A.  (N.  S.)  1235;  Black's  Dillon,  Re- 
moval, {  156;  Enders'  Case  (&  C.)  101  Fed. 
202.  They  bold  applicant  must  move  prompt- 
ly after  he  is  advised  there  is  occasion  to 
move.  Tarde's  Case  (C.  C.)  57  Fed.  013,  915. 
He  mnst  exercise  reasonable  pr(Hnptness. 
Enders*  Case  (C.  C.)  101  Fed.  202.  All  these 
leave  open  tbe  application  of  their  rule.  To 
use  tbe  words  of  the  Enders  Case,  "What  is 
the  degree  of  promptness  that  must  be  ezer- 
clsed?"  Speaking  concretely,  is  defendant 
negligent  merely  because  lie  does  not  file  pe- 
tition to  remove  for  13  days  after  be  has  con- 
structive notice  that  he  has  tbe  right  to  re- 
move, though  he  files  aa  soon  as  be  has  ac- 
tual notice  of  sucb  right? 

In  Jameson  v.  Rixley,  94  Ya.  842,  26  S.  E. 
862,  right  column,  64  Am.  St  R^.  726,  in 
which,  as  will  presently  appear,  there  was 
unquestioned  constructive  notice,  It  is  said 
to  be  elementary  doctrine  that  laches  cannot 
be  Imputed  to  one  who  is  Ignorant  of  his 
rights.  The  rule,  upon  which  much  stress  is 
laid — that  a  party  properly  brought  into 
court  is  chargeable  with  notice  of  all  subse- 
quent steps  taken  in  tbe  case  down  to,  and 
including,  the  Judgment,  although  he  does  not 
in  fact  appear,  and  has  no  actual  notice 
thereof — is  a  general  rule.  29  Qyc  p.  1116 
(B).  It  was  undoubtedly  not  ignored  in  tbe 
Jameson  Case,  supra.  But,  notwitlistauding 
its  existence,  the  plaintiff  in  that  suit  was 
held  not  guilty  of  laches  for  delaying  tbe  as- 
sertion of  a  decree  20  years;  she  having 
brought  the  suit  within  2  years  after  learn- 
ing of  her  lien  by  having  occasion  to  examine 
the  record  in  tbe  suit  in  wliicb  said  decree 
bad  been  entered  in  ber  favor. 

To  a  certainty,  the  rule  that  a  suitor  is 
charged  with  constructive  notice  of  the  steps 
taken  in  his  suit  is  not  better  establidbed 
than  that  rule  which  charges  all  men  with 
having  knowledge  of  the  law.  Tet  a  plain- 
tiff has  been  allowed  to  withdraw  a  pleading 
filed  by  him  in  federal  court,  to  which  the 
suit  bad  been  removed,  and  to  file  motion  to 
remand,  where  it  was  made  to  appear,  that 
be  had  pleaded,  and  failed  to  move  for  re- 
mand, because  be  was  ignorant  of  a  certain 


construction  of  the  removal  statute  on  tbe 
part  of  tbe  Supreme  Court  See  Collins" 
Case  (d  C.)  76  Fed.  613,  approved  In  Black's 
Dillon  on  Removal,  {  154. 

Fogarty  v.  Railway  (C.  C.)  121  Fed.  941,  is, 
in  our  opinion,  substantially  in  point  There 
the  plaintiff  notified  defendant  on  February 
7tb  that  on  that  day  he  would  move  to  set 
tbe  case  for  trial.  Plaintiff  appeared  and 
moved  tbe  dismissal  of  tbe  action  against  one 
Kelson,  whom  plaintiff  bad  Joined  as  a  de- 
fendant with  the  defendant  railway  company. 
On  this  7th  day  of  Febmary,  dismissal  as 
against  Nelson  was  granted  by  an  order  en- 
tered in  the  minutes,  and  tbas  a  removable 
suit  created.  Tbe  defendant  company  was 
unrepresented  on  that  occasion,  "and,  so  ftir 
as  the  record  shows,  was  at  no  time  notified 
of  the  dismissal  of  the  action  as  against  Its 
codefendant  Nelson."  Thereafter  the  de- 
f^idant  company  presetted  petition  and  bond 
for  removal.  Tbe  time  of  tbia  presentatlMi 
does  not  appear  in  the  record.  Nor  does  it 
appear  when  this  defendant  first  learned  of 
the  dismissal  of  tbe  action  as  to  Nelson. 
While,  as  said,  it  does  not  appear  Just  when 
tbe  petition  and  bond  were  filed,  it  does  ap- 
pear that  the  motion  to  remove  was  granted 
on  February  26tb,  21  days  after  tbe  entry 
of  order  dismissing  the  action  against  Nelsoa 
On  motion  to  remand,  it  was  h^d  tbe  ap- 
plication to  remove  was  made  wltliln  a  rea- 
BonaMe  time  after  the  right  of  removal 
arose.  Clearly  this  decision  does  not  adopt 
tbe  view  of  tbe  appellee  as  to  tbe  effect  of 
constructive  notice.  It  la  safe  to  assume  that 
the  federal  court  iMsslng  upon  Fogarty's 
Case,  did  not  act  In  Ignorance  of  tbe  gen- 
eral rule  affecting  the  snltor  with  notice  of 
the  steps  taken  in  his  salt  Nor  may  it 
well  be  claimed  that  an  order  of  dismissal, 
entered  in  the  minatea  and  creating  a  re- 
movable suit  did  not  impart  constructive  no- 
tice as  effectively  as  the  filing  of  an  amend- 
ment to  a  petition.  We  think  tbe  Fot^arty 
Case  proceeds  upon  sound  lines,  in  the  treats 
ment  of  the  effect  of  c<HistTUCtlve  notice  as 
liearing  on  laches. 

[3]  III.  Something  is  claimed  for  tlie  fact 
that  defendant  filed  an  amendment  to  its  an- 
swer on  November  12th,  8  days  after  plain- 
tiff filed  amendment  to  petition,  and  5  days 
before  defendant  filed  petition  for  removaL 
This  amendment  to  answer  was  not  in  re- 
sponse to  plaintiff's  amendment  to  petition. 
It  was  a  mere  amplification  of  the  general 
d«iial,  in  that  it  set  out  some  reasons  why 
defendant  was  not  liable.  It  was  filed  In 
ignorance  that  plaintiff  had  amended  his  pe- 
tition. The  amendment  itself  was  never  an- 
swered. We  think  this  point  Is  disposed  of 
by  what  we  have  said  In  division  II.  If  being 
in  fact  witbout  knowledge  that  plaintiff  had 
filed  an  amendment  precludes  laches  until 
such  knowledge  is.  In  reaa(»>,  obtained,  no 
right  to  remove  can  well  have  been  waived 
by  filing  a  pleading  in  ignorance  of  plaintiff's 
amendment     A  similar  point  arose  in  tlte 


Digitized  by 


Coogle 


lowaj 


MABXBY  V.  CHICAGO,  UC.  ft  ST.  P.  ST.  00. 


1067 


Fogarty  Octse,  Bupnu  Tbe  attorney  for  de- 
fendant bad  ansuccessfully  applied  for  a 
ctaanse  In  the  time  of  trial  fixed,  and  it  wae 
there  said: 

"As  DO  notice  of  the  dismissal  appears  to  have 
been  given,  and  the  request  for  change  of  time 
of  trial  was,  so  far  as  appears,  made  in  ignor- 
ance that  the  right  to  remove  had  come  into  ex- 
istence, there  was  no  waiver  of  the  right  to  re- 
move by  its  verbal  application  for  a  change  of 
time." 

[4]  IV.  It  Is  suggested,  In  a  way,  that  the 
application  came  too  late  In  any  event,  be- 
cause It  was  not  made  until  after  the  trial  of 
the  Instant  case  had  been  begun.  We  are 
not  prepared  to  bold  that  the  mere  fact  of 
not  filing  a  petltlrai  for  removal  until  after 
trial  In  the  state  court  la  begun  would  nec- 
essarily establish  laches.  The  right  to  re- 
move after  amendment  creates  a  removable 
suit  rests  upon  estoppel  by  conduct  of  plaln- 
tiff  which  prevents  his  insistence  upon  the 
time  rule  which  would  apply  if  such  a  suit 
had  been  created  by  the  original  petition. 
Consequently,  If  any  act  of  plalntlft  delays 
filing  petition  for  removal  past  the  beginning 
of  trial,  he  would  be  as  much  estopped  to 
urge  this  delay  as  any  other  for  which  he 
was  blamnble.  No  such  time  limit  as  this 
can  be  established  as  matter  of  law.  Passing 
that,  this  record  falls  to  show  the  trial  had 
begun  when  the  removal  petition  was  filed. 
There  1b  no  evldoice  of  this,  except  an  affida- 
vit by  counsel  for  plaintiff,  which  states,  as 
a  conclusion,  that  the  filing  was  not  had  until 
after  trial  had  begun.  This,  however,  Is 
weakened  because  of  the  accompanying  state* 
ment  of  fact  that  the  petition  was  filed  "when 
the  cause  had  proceeded  to  trial  and  the  wcvk 
of  impaneling  a  Jury  was  about  to  begin." 
It  is  difficult  to  apprehend  just  how  the  trial 
bad  been  begun  at  a  stage  of  the  case  when 
the  Impaneling  of  the  Jury  "was  al>out  to 
begin."  At  any  rate,  the  utmost  this  comes 
to  is  a  showing  by  the  abstract  that  counsel 
made  such  affidavit.  The  abstract,  which  is 
not  challenged  in  any  way,  recites  that  de- 
fendant filed  the  petition  on  November  ITth, 
that  the  court  overruled  it,  and  that  "there- 
upon this  cause  was  called  for  trial  on  the 
17th  of  November,  1913."  The  making  of 
affidavit  by  counsel  to  the  effect  stated  can- 
not overthrow  the  record  as  thus  made  by  the 
abstract,  which  establishes  that  trial  was  be- 
gun after  the  application  to  remove  had  been 
denied. 

V.  The  epigrammatic  statement,  that  if 
constructive  knowledge  "Is  not  knowledge 
for  a  period  of  17  days  It  would  not  be  knowl- 
edge for  any  period,"  has  two  edges.  It  may 
mean  that  one  minute  of  constructive  notice 
is  as  potent  as  many  days  of  such  notice,  or 
that  one  may  be  nesligent  by  waiting  too  long 
in  getting  actual  knowledge  of  a  record  which 
imparts  notice  by  construction.  The  first  in- 
terpretation furnishes  a  strong  argument 
against  appellee.  When  no  plea  Is  necessary, 
the  statute  which  requires  plea  to  be  made 
Ijy,  and  therefore  gives  time  to  plead  until, 
153  N.W.-67 


the  morning  after  that  la  filed  wbidi  Is  to  be 
pleaded  to,  does  not  govern.  Therefore  a 
single  minute  of  coostmctlve  notice  wlU  in- 
itiate negligence,  and  there  would  result  the 
unthinkable  requirement  that  defendant  must 
mount  guard  In  the  courtroom  and  clerk's 
office  during  every  moment  they  remain  open, 
so  that  he  may  not  sin  away  the  right  to  re- 
move by  failing  to  act  instantaneously  upon 
the  filing  of  an  amendment  which  creates  a 
removable  suit 

The  othei<  lnteit>retatioa  to  which  the 
words  of  appellee  are  suac^tible  asserts 
rightly  that  one  may  be  negligent  by  delay- 
ing action  until  he  has  actual  knowledge 
of  a  record  whldi  makes  action  due.  Our 
holding  that  mere  constructive  knowledge 
is  not  enough  to  establish  negligence  does 
not  relieve  the  party  who  remains  Igno- 
rant of  the  record  because  he  falls  to  ex- 
ercise the  diligence  required  by  ordinary  care 
and  prudence.  One  may  tie  guilty  of  Inex- 
cusable neglect  in  proceeding  on  the  erro- 
neous theory  that  a  Judgment  against  him 
is  based  on  a  return  of  personal  service,  when 
the  return  shows  substituted  service,  and 
there  Is  no  excuse  for  the  failure,  to  examine 
the  return.  Myrick's  Case,  2  Minn.  (GU.  221) 
259.  It  is  held  In  Teall's  Case  (O.  C.)  40  Fed. 
77^780,  that  where  a  deed,  alleged  to  be 
fraudulent,  bears  evidence  of  fraud  upon  its 
face,  and  has  been  of  record  for  30  years,  it 
affords  Just  as  strong  evidence  of  fraud  to 
the  parties  defrauded  as  it  does  to  subsequent 
purchasers,  although  statutory  constructive 
notice  operates  as  to  such  purchasers,  only. 
WhUe  the  rights  of  the  defrauded  ones  are 
not  affected  by  constructive  notlcie,  they  are 
affected  by  lack  of  diligence  "in  asserting 
their  rights  and  pursuing  their  remedies." 

[5]  So  we  reach  the  pivotal  question:  Is 
there  anything  In  this  record  which  Justifies 
a  finding  that  defendant  was  negligent  in 
failing  to  learn  the  state  of  the  record  earlier 
than  it  did.  Of  course,  the  exercise  of  ab- 
solute diligence  and  care,  mounting  guard  in 
the  way  before  pointed  out,  would  have  ad- 
vised of  the  filing  on  the  instant  of  the  filing. 
But  negligence  In  law  is  not  made  out  by 
failure  to  employ  absolute  care.  The  erec- 
tion of  high  walls  on  both  sides  of  a  railroad 
track  and  employing  effective  guards  at  every 
crossing  would  practically  prevent  the  injur- 
ing of  trespassers.  But  the  absence  of  such 
walls  and  guards  does  not  establish  actionable 
negligence.  And  the  law  of  negligence  is,  for 
all  practical  purposes,  a  set  of  rules  defining 
how  far  absolute  care  may  he  departed  from 
without  liability.  Negligence  is  not  failure 
to  do  all  possible,  but  to  do  less  than  ordi- 
nary prudence  dictates;  and  this  Is  the 
standard  which  defendant  must  meet  In 
taking  no  steps  to  learn  of  this  filing,  did  it 
fail  to  do  what  persons  of  ordinary  prudence 
should  and  would  have  done  In  the  circum- 
stances? In  the  general  sense,  that  it  would 
be  bound  by  amendments  made,  whether  it 
had  actual  knowledge  of  them  or  not,  dA- 
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fendant  was  bonnd  to  ascertain  what  amend- 
ments were  filed;  but  It  was  not  negligent 
for  failing  to  look  out  for  amendments  which 
it  had  reasonable  cause  to  believe  would  not 
be  filed.  So,  for  Instance,  and  despite  con- 
structive notice,  and  the  absence  of  require- 
ment to  give  actual  notice  of  filing,  it  would 
not  be  negligence  to  get  no  knowledge  of  Em 
amendment,  had  there  been  stipulation  that 
none  should  be  filed.  Though  the  party  is 
aCTected  with  notice  of  all  done  up  to  final 
Judgment,  we  have  always  annulled  a  change 
in  an  announced  ruling  made  without  actual 
notice.  To  make  negligence  here,  defendant 
should  have  been  (1)  In  reason  bound  to  an- 
ticipate amendment  as  to  amount  of  recovery, 
or  (2)  anticipate  what  in  a  sense,  is  a  fraud. 

Some  time  in  August  plaintiff,  apparently 
knowing  all  the  injuries  he  had  sustained, 
filed  a  demand  for  $3,000,  exactly  the  high- 
est amount  that  would  avoid  removal.  We 
do  not  say  that  such  was  the  purpose  of  fix- 
ing the  ad  damnimi,  but  may  properly  say, 
as  bearing  upon  the  diligence  of  defendant, 
that  the  amount  of  damages  sought  to  be  re- 
covered In  tort  cases  is  often  limited,  so  that 
there  may  not  be  a  removal  to  the  federal 
court,  and  that  defendant  here  might  not  un- 
reasonably assume  that  the  one  thing  plain- 
tiff would  never  do  would  be  to  amend  him- 
self into  a  removable  suit.  We  have  held 
that,  though  a  newspaper  publication  com- 
piles literally  with  the  statute,  yet,  if  publi- 
cation be  made  in  an  obscure  paper,  in  the 
hope  that  the  defendant  will  not  see  the  no- 
tice, this  amounts  to  a  fraud,  although  the 
letter  of  the  statute  has  been  compiled  with. 
So,  If  this  plaintiff,  indulging  in  a  literal 
compliance  with  the  statute,  deliberately  fil- 
ed this  amendment  without  giving  actual  no- 
tice, in  the  belief  that  defendant  had  reason 
to  think  none  such  would  be  filed,  and  with 
intent  to  keep  defendant  from  being  advised 
of  the  filing  until  it  was  too  late,  this,  too, 
within  the  analogy  of  the  aforementioned 
method  of  notice  by  publication,  would  (oper- 
ate as  a  fraud,  although  the  filing  did,  for 
some  purposes,  give  constructive  notice.  We 
do  not  say  plaintiff  was  actuated  by  any  such 
motive,  but  wish  to  make  clear  that  defend- 
ant should  not  be  held  to  be  negligent  be- 
cause it  took  no  precautious  to  guard  against 
filing  with  such  motive.  It  does  not  lie  in 
the  mouth  of  plaintiff  to  say  that  defendant 
was  guilty  of  laches  I>ecau8e  it  refused  to 
suspect  the  possibility  of  plaintiff's  being 
guilty  of  fraudulent  practices. 

We  are  of  opinion  that,  if  the  filing  of 
plaintifl^s  amendment  did  give  constructive 
notice,  it  was  not  here  the  equivalent  of  ac- 
tual notice,  tlint  constructive  notice  alone 
will  not  base  negligence  for  failure  to  act 
upon  such  notice,  and  that  the  defendant  was 
not  negligent  in  obtaining  actual  notice.  It 
follows  that  there  was  no  unreasonable  delay 
in  the  filing  of  petition  and  bond  for  removal. 


and  that  tlie  trial  court  erred  In  overmling 
said  petition.  The  Judgment  appealed  from 
is  reversed,  and  the  order  overruling  the  ap- 
plication to  remove  is  annulled  and  reversed. 
The  district  court  of  Iowa,  in  and  for  Dallas 
county,  has  lost  Jurisdiction  of  this  cause, 
and  will  proceed  therein  no  further,  save  to 
grant  the  removal  as  prayed,  for  whicb  pur- 
pose the  cause  is  remanded. 
Beveraed  and  remanded. 

DEEMER,  C.  J.,  and  liADD  and  OAXNOB, 
JJ.,  concur. 


STATE  ▼.  HINQST.    (No.  30401.) 
(Supreme  Court  of  Iowa.    Sept  2S,  1915.) 

Appeal  from  District  Court,  Woodbnrr 
County. 

Defendant  was  found  guilty  of  an  assault  with 
intent  to  commit  rape,  and  appealed  to  this 
court.    Affirmed. 

D.  H.  Sullivan,  of  Sionx  City,  for  appel- 
lant Geo.  Cosson,  Atty.  Gen.,  and  Jolm  Fletdi- 
er,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  case  is  submitted  upon 
a  transcript  of  the  record,  without  argument 
We  have  examined  tliia  record,  and  disoover  no 
error. 

The  judgment  is  therefore  affirmed. 


SOLOMON  V.  WBINER.    (No.  384.) 
(Supreme  Court  of  Michigan.    Sept  28,  1915.) 

1.  Nauxb  ^=»10— Doino  Bcsmicss  ttndek  As- 
sumed Name— Action— Set-Off. 

Where,  in  an  action  for  a  balance  due  for 
Koods  sold,  it  appcnred  that  defendant  had  fail- 
ed to  comply  with  Pub.  Acts  1907,  No.  101,  rela- 
tive to  persons  doing  business  under  an  assumed 
or  fictitious  name,  the  court  properly  held  that 
defendant  could  recover  nothing  by  way  of  set- 
off beyond  what  was  necessary  to  extinguish 
plaintfS's  claim. 

[Ed.  Note. — For  other  cases,  see  Names,  Cent 
Dig.  f  7;   Dec.  Dig.  <S=»10.] 

2.  Sales  i8=>179— Acceptance  by  Buteb— Ij- 
abilitt  for  contkact  price. 

Where  a  contract  for  the  sale  of  scrap  Iroa 
fixed  the  price  at  a  certain  price  per  ton,  and  the 
seller,  on  defendant's  protesting  that  part  of  the 
scrap  was  too  large,  ordered  him  to  return  it  if 
he  did  not  want  it  at  the  contract  price,  and 
where  the  buyer,  instead  of  doing  so.  kept  it,  and 
later  sold  it,  he  thereby  accepted  the  scrap,  and 
became  liable  for  the  contract  price,  rather  than 
for  its  reasonable  market  value. 


[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  ii  456-468 ;  Dec.  Dig.  «=al79.] 

Error  to  Circuit  Court,  Calhoun  Count}'; 
Walter  H.  North,  Judge. 

Action  brought  in  Justice's  court  by  Moses 
Solomon  against  Norman  Weiner,  doing  busi- 
ness as  the  Albion  Iron  &  Metal  Company. 
Judgment  for  defendant  in  Justice's  court, 
and  on  appeal  In  the  Circuit  Court,  and 
plaintiff  briugs  error.  Reversed,  and  retrial 
ordered. 

Argued  before  BROOKE,  0.  J.,  and 
KUHN,  MOORE.  STONE,  OSTRANDIE, 
BIRD,  and  STEERE,  JJ. 
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Mertcm  Fitapatrick  and  Wilbur  TD.  Grom- 
mon,  both  of  Hillsdale,  for  appellant  Ed- 
ward R.  liond,  of  Albion,  for  appellee. 

BIRD,  3.  This  snlt  was  comnenced  by 
plalnttff  to  recover  a  balance  of  $70.SO  which 
he  claims  was  due  him  on  certain  consign- 
ments of  scrap  Iron  and  waste  paper  sold  to 
defendant  and  shipped  to  him  at  Battle 
Creek.  The  case  was  tried  in  Justice's  court, 
and  afterwards  on  appeal  in  the  circuit 
court  Judgment  was  denied  to  plaintiff  in 
both  courts.  It  is  claimed  that  several  er- 
rors occurred  on  the  trial  which  entitle  him 
to  a  retrial  of  the  matter. 

[1]  1.  The  defendant  pleaded  the  general 
Issue  and  gave  notice  thereunder  of  set-ofT 
and  recoupment  When  he  attempted  to  es- 
tablish bis  set-off  and  recoupment,  he  was 
met  with  the  objection  that  he  was  precluded 
from  so  doing  by  reason  of  his  failure  to 
comply  with  the  provisions  of  Act  No.  101 
of  the  Laws  of  1907  relative  to  pei-sons  do- 
ing business  under  an  assumed  or  fictitious 
name.  Defendant  conceded  that  he  had  not 
filed  the  affidavit  required  by  the  act  but 
insisted  that  such  failure  ought  not  to  pre- 
clude him,  when  sued,  from  establishing  the 
foct  that  he  did  not  owe  the  plaintiff,  or  that 
there  was  no  debt  due.  The  trial  court 
agreed  with  him,  but  held  that  he  could  re- 
cover nothing  by  way  of  set-off  beyond  what 
was  necessary  to  wipe  out  the  plalntUTs 
claim.  In  other  words,  that  should  the  Jury 
find  a  balance  in  defendant's  favor,  no  Judg- 
ment therefor  could  be  rendered  in  his  be- 
haU.  While  this  court  has  denied  to  those 
making  contracts  in  violation  of  this  act  the 
right  to  have  them  enforced  In  the  courts 
(Cashln  v.  PUter,  168  Mich.  SS6,  134  N.  W. 
482,  Ann.  Cas.  1913C,  097),  we  do  not  think 
the  denial  should  go  to  the  length  of  holding 
that  when  such  persons  are  sued,  they  may 
not  show  that  they  are  not  Indebted  as 
claimed.  See  Bobbins  v.  Vandermeiden 
(Mich.)  148  N.  W.  747.  It  foUows  that  the 
limitation  fixed  by  the  trial  court  upon  the 
defendant's  right  to  make  his  defense  was 
proper. 

[2]  2.  Error  is  assigned  upon  the  follow- 
ing instruction: 

"Incident  to  the  car  of  iron  and  claim  of  the 
defendant  relative  to  the  fonr  tons  of  castings 
that  were  rejected,  I  say  to  yon  that  in  the  first 
instance  the  defendant  especially  after  he  re- 
ceived the  notice  from  the  plaintiff  which  has 
been  read  in  your  presence  relative  to  this  item, 
did  not  have  the  nght  to  keep  the  8,000  pounds 
of  heavy  castings.  It  was  his  dnty  to  return 
them  to  the  plaintiff  under  the  law  and  evidence 
in  this  case ;  bnt  since  be  has  kept  those  cast- 
ings, be  must  now  account  to  the  plaintiff  for 
them  in  the  amount  that  they  are  reasonably 
worth,  and  that  yon  shonld  determine  from  the 
evidence  in  the  case,  it  being  claimed  on  the  part 
of  the  defendant  that  the  reasonable  value  of 
those  was  $7  a  ton.  The  plaintiff  claims  that 
they  should  have  been  allowed  to  him  at  the 
amount  of  |12  a  ton." 


It  Is  conceded  that  the  contract  price  for 
the  cast  iron  scrap  was  ^12  per  ton,  but  it 
was  claimed  by  the  defendant  on  the  trial 
that  there  were  several  tons  of  very  heavy 
scrap,  wtiich  could  not  be  used  by  the  Bat- 
tle Greek  foundries  unless  It  was  broken  up. 
and  the  breaking  would  cost  $5  a  ton.  There 
appears  to  have  been  no  such  exception  made 
in  the  contract  Soon  after  the  cars  arrived 
at  iiattle  Creek,  the  defendant  claims  that 
he  notified  the  plaintiff  with  reference  to 
the  shortage  in  weights ;  but  no  exception  was 
taken  to  the  heavy  scrap  until  some  time 
afterward,  when  plaintiff  was  urging  the  de- 
fendant to  make  payment  therefor.  Defend- 
ant then  made  this  claim,  and  plaintiff 
wrote  defendant  in  substance  that  if  he  did 
not  want  the  heavy  scrap  at  the  contract 
price,  he  could  return  it  at  his  (plaintiff's) 
expense.  In  reply  to  this  letter  the  defend- 
ant informed  plaintiff  that  if  he  wanted  the 
heavy  castings  returned  to  him,  he  could 
come  over  to  Battle  Creek  and  load  it  upon 
the  cars.  Defendant  did  not  return  it  to 
plaintiff,  but  later  disposed  of  it 

Under  these  circumstances  we  think  the 
trial  court  was  in  error  in  charging  the  Jury 
that  the  measure  of  damages  for  the  heavy 
castings  was  what  it  was  reasonably  worth 
In  the  market  It  was  conceded  by  the  plain- 
tiff that  the  contract  called  for  heavy  scrap, 
and  that  It  was  to  be  paid  for  at  the  rate 
of  $12  per  ton.  When  defendant  protested 
that  it  was  too  large  to  be  used  by  the 
foundries,  the  plaintiff  ordered  him  to  re- 
turn it  if  he  did  not  want  it  at  that  price. 
Instead  of  doing  so,  he  kept  it  and  later 
sold  it  Under  this  state  of  facts  the  de- 
fendant must  be  held  to  have  accepted  the 
heavy  scrap,  and,  if  he  did,  it  follows  that 
he  Is  liable  for  the  contract  price.  Brown 
V.  Harris,  189  Mich.  372,  102  N.  W.  960.  See, 
also,  Talbot  Paving  Co.  v.  Gorman,  103 
Midi.  403,  61  N.  W.  665,  27  li.  B.  A.  96; 
WilUams  v.  Robb,  104  Mich.  242,  62  N.  W. 
352. 

The  other  assignments  of  error  are  with- 
out merit 

The  Judgment  will  be  reversed,  and  a  re- 
trial ordered. 

The  late  Justice  McALVAY  took  no  part 
in  this  decision. 


MISHLER  V.   INTERNATIONAL  HAR- 

VESTEB  CO.  OP  AMERICA. 

(No.  382.) 

(Supreme  Court  of  Michigan.    Sept  28,  1915.) 

BvioxiTCE  4=>441— Paboi.  Eviositcs  to  Vabt 
Wbiting — Waebantt. 

A  written  order  contract  for  the  sale  of  a 
gasohne  engine,  describing  the  engine  and  its 
attachments,  containing  a  warranty  as  to  its 
materials,  providing  for  trial  and  return,  that 
failure  to  return  as  specified  should  operate  ai 
an  acceptance  of  it  and  that  such  warranty  ex- 
cluded   all   implied    warranties,    controlled,   so 


4t=9For  other  cum  see  Huaa  toj>ic  and  KBT-NUUBOR  In  all  Key-Mumberad  DlgMU  and  IndSMS 
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that  farol  evidence  as  to  conversations  between 
the  buyer  and  the  selling  agent  prior  to  and  at 
the  time  of  the  purchase,  in  relation  to  the  bar- 
gain, was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  M  1719,  1723-1763,  1765-1845, 
2030-2047  ;   Dec  Dig.  i8=»441.] 

Error  to  Circuit  Court,  Kent  County ;  Wil- 
liam B."  Perkins,  Judge, 

Action  by  John  Mishler  against  the  Inter- 
national Harvester  Company  of  America. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Argued  before  BROOKE,  O.  J.,  and  KTJHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEERBi  JJ. 

O.  G.  Turner,  of  Grand  Rapids  (E.  A. 
Maher,  of  Grand  Rapids,  of  counsel),  for  ap- 
pellant Hatch,  McAllister  &  Raymond,  of 
Grand  Rapids  (Ounuuins,  Nichols  &  Rhoada, 
of  I>anslng,  of  counsel),  for  appellee. 

MOORE,  J.  This  suit  was  commenced  by 
declaration  In  June,  1914,  for  damages  grow- 
ing out  of  the  sale  of  a  gasoline  engine.  The 
plaintiff  Is  engaged  in  the  business  of  thresh- 
ing grain,  husking  corn,  and  running  a  saw. 
He  first  saw  the  engine  which  is  the  subject 
of  controversy  at  the  Western  Michigan 
State  Fair.  He  Anally  bought  the  engine, 
trading  an  old  steam  engine  he  had  as  part 
payment  After  the  engine  was  delivered 
to  him  In  the  fall  of  1012,  some  trouble  de- 
veloped ;  but  be  continued  to  use  It  at  Inter- 
vals until  the  latter  part  of  March,  1914. 

Upon  the  trial  he  was  allowed  to  testify 
orally  to  the  conversations  between  blm  and 
the  selling  agent  prior  to  and  at  the  time  of 
the  purchase  In  the  course  of  his  examina- 
tion It  developed  that  the  contract  of  pur- 
chase was  In  writing,  which  writing  was  pro- 
duced in  court  and  Identified  by  the  plaintiff. 
It  was  then  read  In  evidence,  and  upon  mo- 
tion of  the  defendant  the  oral  testlmouy  In 
relation  to  the  bargain  was  stricken  out 
The  contract  Is  as  foUows: 

"Order  tor  Gas  and  Gasoline  Engine. 

"To  Babbit,  Rugler  &  Co.,  Town  Freeport, 
State  Mich. : 

"The  undersigned,  of  R.  R.  No.  56  Two., 
Bowne  P.  O.,  County  Kent,  State  Mich.,  hereby 
orderSj  subject  to  your  approval  and  to  all 
conditions  of  agreement  and  warranty  printed 
on  back  of  this  order  and  made  a  part  uereof, 

to  be  shipped  on  or  about  the day  of  at 

once,  191—,  to  Babbit,  Rugler  &  Co.  at  Free- 
port. 

"Engine.  One  45  H.  P.  International  tractor 
No.  6855  gas  or  gasoline  engine  (28  size  of  pul- 
ley), complete,  including  necessary  fixtures,  at 

price   of  $ ,  140  ft  7  in.  4-ply.     Belting 

endless. 

"Attaohmvnta.  One  each  of  the  toUowing,  at 
the  following  prices: 

"In  consideration  whereof  the  undersigned 
will  receive  same  on  arrival,  will  pay  freight 
and  charges  thereon  from  Chicago,  111.,  and 
upon  delivery  or  tender  tibereof  will  pay  to 
your  order: 

"$2,600.00  cash  and  executive  approved  notes 
payable  to  your  order  as  follows:   $700.00  due 


cash  on  delivery  1st  |550.00  due  Dec.  lart, 
1913.  $550.00  due  Dec.  Ist  1914.  $800.00  due 
1-16  H.  tractor,  Ist,  191—.  Said  notes  to 
draw  interest  at  the  rate  of  6  per  cent  per  an- 
num from  date  July  1,  1913,  until  maturity, 
and  7  per  cent  per  annnm  from  maturity  tintil 
paid. 

"It  is  expressly  agreed  that  the  order  shall  not 
be  countermanded,  and  that  the  title  to  said 
property  shall  remain  vested  in  you  and  your 
assigns,  until  the  entire  purchase  price  has 
been  paid  in  money. 

"It  is  expressly  agreed  that  the  property  here- 
in ordered  shall  be  and  remain  personal  prop- 
erty in  whatsoever  manner  it  msy  be  annexed 
to  realty. 

"The  undersigned  hereby  acknowledge  haviiig 
received  a  true  copy  of  this  order.  Agreement 
and  warranty  as  indorsed  on  the  back  hereof. 

"Seourity.  Rives  steam  engine  and  water 
tank. 

"Order.  Dated  the  4th  day  of  Nov.,  1912. 

"Purchaser  lives  2  mUes  east  5  miles  sonth, 
of  said  post  office. 

"Approved  at  by  . 

"Taken  by  Walker  &  B.  R.  &  Co. 

"John  Miahler.** 

Upon  the  back  of  It  a];q;»eared  the  follow- 
ing: 

"Warranty  and  Agreement 

"International  Harvester  Company  of  Amer- 
ica (Incorporated)  warrants  the  within  describ- 
ed engine  to  do  good  work,  to  be  well  made  of 
good  materials,  and  durable  if  used  with  proper 
care.  If  upon  one  day's  trial,  with  proper  care, 
the  engine  fails  to  work  well,  the  purchaser 
shall  immediately  give  written  notice  to  Inter- 
national Harvester  Company  of  America,  at 
Chicago,  Illinois,  and  to  the  dealer  from  whom 
it  was  received,  stating  wherein  the  engine  fails, 
shall  allow  a  reasonable  time  for  a  competent 
man  to  be  sent  to  put  it  in  good  order,  and  ren- 
der necessary  and  friendly  assistance  to  oper- 
ate it.  If  the  engine  cannot  then  be  made  to 
work  well,  the  purchaser  shall  Immediately  re- 
turn it  to  said  dealer,  and  the  price  paid  shall 
be  refunded,  which  shall  constitute  a  settlement 
in  full  of  the  transaction. 

"Use  of  the  engine  after  three  days,  or  failure 
to  give  written  notice  to  said  company  and  said 
dealer,  or  failure  to  return  the  engine  as  above 
specified,  shall  operate  as  an  acceptance  of  it 
and  a  fulfillment  of  this  warranty.  No  agent 
has  power  to  change  the  contract  of  warranty 
in  any  respect 

"This  express  warranty  excludes  all  implied 
warranties,  and  said  company  and  said  dealer 
shall  in  no  event  be  liable  for  breach  of  war- 
ranty in  an  amount  sxceeding  the  purchase  price 
of  the  engine.  If  within  90  days'  time  any 
part  proves  defective,  a  new  part  will  be  fur- 
nished on  receipt  of  part  showing  defect" 

After  the  motion  to  strike  oat  was  grant- 
ed, counsel  for  plaintiff  said,  "Under  the  cir- 
cumstances we  have  no  further  testimony," 
and  the  trial  Judge  directed  a  verdict  for  the 
defendant  The  case  Is  brought  here  by  writ 
of  error. 

The  jdvotal  question  In  the  case  Is  wheth- 
er the  written  contract  should  control.  Coun- 
sel for  appellant  Insist  that  the  oral  testi- 
mony was  competent  and  the  case  should 
have  been  submitted  to  the  Jury,  dtlng  In 
support  of  this  contention  Phelps  t.  Whltaker, 
87  Mich.  72,  Peck  v.  Jenlson,  99  Mich.  326, 
68  N.  W.  312,  Lyon  v.  Llndblad,  145  Mich. 
588,  108  N.  W.  969,  and  J.  B.  MiUet  Co.  T. 
Andrews,  175  Mich.  350,  141  N.  W.  57&     A 
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reading  of  those  caMs  wlU  Bhow.tbem  dl» 
tinguishable  firom  the  Instaiit  caae  in  the 
partlcalar  that  the  contracts  In  those  cases 
originated  in  fraud.  The  case  now  befoce 
us  la  more  like  Seitz  t.  Brewers'  Befrlgerat' 
Ing  Co.,  141  U.  S.  510,  12  Sup,  Ct  46,  85  L. 
EA  83T,  MeOray  KefrlgeraOng  Ca  v.  Woods, 
90  Mich.  269,  68  N.  W.  320,  41  Am.  St  Re9. 
699,  Detroit  SWpbulldlng  Co.  v.  Comstock, 
144  Mich.  516, 108  N.  W.  286,  and  the  recent 
case  of  Witteman  Ga  ▼.  Beck  Malting  & 
Brewing  Co.,  150  N.  W.  109.  We  think  these 
cases  are  controlling. 

The  Judgment  is  affirmed. 

The  late  Justice  McALVAY  tXKdc  no  part 
in  the  decision  in  this  case. 


WOLVBKINB    IjAND   CO.   t.   JBROMB. 
(No.  874.) 

(Supreme  Court  of  Michigan.     Sept  28,  1915.) 

Taxation   ®=»804— Tax   Deeds— Action    bjt 
Claimant— Limitations. 

An  action  of  ejectment  wherein  plaintiff 
claimed  title  under  tax  deeds,  one  dated  Feb- 
ruary 10,  1897,  for  the  taxes  of  1893,  and  the 
other  dated  May  3,  1898,  for  the  taxes  of  1804, 
was  not  barred,  though  defendant  bad  been  in 
possession  of  the  lands  5  years  and  2]A  months 
after  May  S,  1808,  when  plaintiff  filed  a  peti- 
tion for  writ  of  assistance,  sworn  to  July  16, 
1903 ;  the  case  being  controlled  by  Pub.  Acta 
1803,   No.   206,   whidi  contains  no    limitation 

? revision,   and   not   by    Pub.   Acts  1885,    No. 
53,  $  116,  whidi  prescribes  a  5-year  limita- 
Hon. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  K  1591,  1592;   De&  Dig.  «=>804.] 

Error  to  Circuit  Court,  Oakland  County; 
George  W.  Smith,  Judge. 

Ejectment  by  the  Wolverine  Land  Com- 
pany against  Edwin  Jerome.  Judgment  for 
defendant  on  directed  verdict  and  plaintiff 
brings  error.  Beversed,  and  new  trial 
granted. 

Argued  before  BROOKB,  C.  J.,  and 
KUHN,  MOORE,  STONE,  OSTRANDEB, 
BIRD,  and  STEERE,  JJ. 

D.  W.  Closser,  of  Alpena  (Peter  B.  Brom- 
ley, of  Pontlac,  and  R.  S.  Woodllfl,  of  De- 
troit of  counsel),  for  appellant  James  B. 
Lynch,  of  Pontlac  for  appellee. 

MOORE,  J.  This  is  an  action  of  eject- 
ment brought  to  recover  the  possession  of 
an  undivided  one-half  of  40  acres  of  land  in 
Royal  Oak  township.  From  a  directed  ver- 
dict in  favor  of  the  defendant  the  case  is 
brought  here  by  writ  of  error. 

Defendant  is  the  owner  of  an  undivided 
balf  of  said  land  by  line  of  conveyance. 
Plaintiff  claims  title  by  virtue  of  tax  deeds, 
one  dated  February  10,  1897,  for  the  taxes 
of  1893,  and  the  other  May  3,  1898,  for  the 
taxes  of  1804.  These  deeds  were  acquired 
from  the  state  by  Judge  Baldwin,  who  sub- 
sequently died,  and  whose  representatives 
conveyed  the  land  to  the  plaintiff  May  29. 


1906,'d  years  and  26  dayCi  affer  the  date  of 
the  latest  deed  to  Judge  Baldwin. 

The  plaintiff  filed  a  petition  for  writ  of 
assistance,  which  is  sworn  to  July  16,  1903, 
which  states  in  paragraph  9  thereof  'iliat 
the  said  lands  are  now  in  possession  of  Ed- 
win Jerome  and  Frank  H.  Jerome."  Frank, 
who  was  a  brother  and  tenant  in  common 
with  defendant,  Edwin  Jerome,  subsequently 
purchased  the  title  of  plaintiff  in  said  lands. 
Conseqnentiy  by  the  sworn  petition  of  plain- 
tiff the  defendant  EMwln  Jerome,  was  in 
possession  of  these  lands  5  years  and  2^ 
months  after  the  date  of  the  tax  deed  of 
May  3,  1898.  Counsel  for  the  appellee  con- 
cedes (we  quote  from  the  brief): 

"If  plaintiff's  right  to  possession  under  these 
deeds  was  not  barred  July  16,  1903,  then  de- 
fendant has  no  d^ense.  If  it  was  barred,  then 
plaintiff  has  no  standing  in  this  suit" 

A  disposition  of  the  case  makes  it  neces- 
sary to  refer  to  certain  tax  statutes.  Act 
153  of  the  Public  Acts  of  1885  was  a  general 
tax  law.    Section  115  reads: 

"The  right  to  recover  posKssion  ot  any  land 
by  any  person  claiming  through  or  under  any 
deed  executed  by  the  auditor  general  by  virtue 
of  the  provisions  of  this  act  shall  be  forever 
barred  by  the  actual,  open,  and  continuous  pos- 
session ot  any  person  claiming  such  land  ad- 
versely to  such  tax  deed  for  the  period  of  five 
years  after  the  execution  of  such  tax  deed: 
Provided,  that  If  the  person  claiming  through 
or  under  such  tax  deed  shall  have  once  taken 
actual  and  peaceable  possession  of  such  land, 
by  virtue  of  his  deed,  and  shall  have  continued 
in  such  actual  possession  for  five  years  next 
thereafter,  then  the  provisions  of  tnis  section 
shall  not  apply,  but  in  such  case  he  shall  be 
conclusively  deemed  the  ovrner  in  fee  simple 
of  such  land." 

It  Is  the  claim  of  appellant  that  the  tax 
law  of  1885  was  superseded  by  Act  195,  Pub- 
lic Acts  1889,  which  later  act  was  supersed- 
ed by  Act  200,  Public  Acts  1891,  which  was 
in  turn  superseded  by  Act  206  of  1803,  which 
later  act  It  Is  claimed  was  In  full  force  when 
the  tax  deeds  involved  in  this  proceeding 
were  obtained. 

It  is  the  claim  of  the  appellee  that  the 
limitation  clauses  of  the  act  of  1885  remain- 
ed In  force  until  1907.  We  quote  from  the 
brief: 

"The  proposition,  then,  before  the  court,  is 
simply  this:  Are  the  provisions  of  section  115 
of  the  tax  law  of  1885  appHonble  to  plaintiff's 
deed  acquired  in  1888  7    I  think  they  are." 

The  eircnlt  Judge  accepted  the  contention 
of  counsel  for  appellee,  and  It  Is  claimed  that 
the  case  of  Power  Co.  v.  Water  Power  Co., 
183  Mich.  470,  95  N.  W.  654,  sustains  the  ac- 
tion of  the  drcnlt  judge.  The  tax  deed  in 
that  case  was  issued  upon  a  sale  made  Oc- 
tober 2,  1888,  and  it  was  held  in  the  case 
cited  tliat  the  provisions  of  section  115,  su- 
pra, applied.  In  the  instant  case  the  tax 
deed  was  obtained  In  1897  for.  the  taxes  of 
1893,  and  the  plaintiff  claims  that  Act  206 
of  tlie  Public  Acts  of  1803,  which  has  no 
limitation  provision  like  that  contained  in 
the  act  of.  1885,  should  cmitrol.     So  far  as 
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the  decision  In  Power  Co.  v.  Power  Co., 
supra,  is  applicable  to  the  Instant  case,  It 
would  tend  to  sustain  the  contention  of  ap- 
pellant. Justice  Hooker  used  the  following 
language: 

"If,  as  contended  by  ootinsel  for  the  defend- 
ant, aecdona  115  and  116  of  the  law  of  1885 
were  substantially  re-enacted  in  section  06  of 
the  law  of  1889  and  section  67  of  the  law  of 
1891,  they  fell  with  the  rest  of  those  acts  by 
the  exi^icit  repeal  in  1893." 

The  title  of  Act  206,  PubUc  Acts  of  1893, 
closes  as  follows: 

"And  to  repeal  act  number  two  hundred  of 
the  Public  Acts  of  1891,  and  all  other  acts  and 
parts  of  acts  in  an^  wise  contravening  any  of 
the  provisions  of  this  act." 

The  repealing  language  In  the  body  of  the 
act  is  contained  In  section  126.  We  think 
it  must  be  said  that  the  instant  case  is  con- 
trolled by  the  law  of  1893,  instead  of  by  the 
law  of  1885. 

The  Judgment  is  reversed,  and  a  new  trial 
granted. 

The  late  Justice  McALYAY  took  no  part 
in  this  decision. 


PBARIi  V.  DETROIT  UNITED  BY. 
(No.  878.) 

(Snpreme  C!ourt  of  Michigan.    Sept.  28,  1916.( 

1.  Stbbet  Railboads  ^=»117  —  Injoby   om 
Track— Action— QtTESTioN  Fotf  Juby. 

Evidence  in  an  action  for  injury  to  plain- 
tiff from  a  collision  between  his  team  and  de- 
fendant's street  car  held  to  make  defendant's 
negligence  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent.  Dig.  {§  239-257;  Dec.  Dig.  «=» 
117.] 

2.  Stbeet  Bailboads  ®=»118— Accident  on 
Teack— Inbtbuction— Dkgbee  of  Cabe. 

In  such  action  an  instruction  that  it  was 
the  duty  of  the  motorman,  operating  an  ap> 
preaching  car,  to  avoid  collision  with  plaintiff, 
whose  team  was  crossing  in  full  view,  and  that, 
if  possible,  and  if  the  motorman  did  not  avoid 
the  collision,  the  defendant  was  negligent,  laid 
down  a  higher  decree  of  care  than  the  law  re- 
quires, and  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  §$  26^-269 ;  Dec.  Dig.  «=» 
118.] 

Error  to  Circuit  Court,  Wayne  County; 
George  P.  CJodd,  Judga 

Action  by  Max  Pearl  against  the  Detroit 
United  Railway.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed,  and  new 
trial  ordered. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORE,  STONE,  OSTBANDEB,  BIBD,  and 
STEEEE,  JJ. 

Corliss,  Leete  &  Moody,  of  Detroit  (Wm. 
G.  Fltzpatrlt*,  of  Detroit,  of  counsel),  for 
appellant.  Washington  I.  Robinson,  of  De- 
troit, tat  appellee. 

MOORE,  J.  Plaintiff  was  driving  a  single 
horse  and  wagon  east  on  Jefferson  Avenue 
West,  in  the  vldnlty  of  Solvay  avenue,  in 


the  dty  of  Detroit,  about  midday  of  the 
10th  of  August,  1911.  Jefferson  araine  mns 
east  and  west,  and  Solvay  avenue  north  from 
the  north  side  of  Jefferson  avenue:  Jef- 
ferson avenue  Is  about  50  feet  wide  between 
curbs.  The  defendant's  double  car  tracks 
are  located  in  the  center  of  the  street,  leav- 
ing about  17  feet  of  highway  on  either  side. 
From  the  curbs  to  within  a  few  inches  at 
the  rails  on  either  side  the  street  is  paved ; 
the  space  between  the  rails  and  between  the 
tracks  being  unpaved,  but  filled  in  ■witb 
broken  stone. 

[1]  Plaintiff  claimed  that,  when  he  came  to 
Solvay  avenue,  he  undertook  to  turn  north  to 
go  over  both  street  car  tracks,  and  before 
dlolng  so  looked  to  the  west  and  saw  a  car  a 
block  or  a  block  and  a  half  distant,  ap- 
proaching the  IntersectloiL  At  the  same  time 
he  saw  another  car  approadiing  from  the  east 
a  block  away.  Thinking  that  he  could  cross 
the  tracks,  he  turned  his  horse  to  the  north. 
Proceeding,  his  horse  crossed  the  east-bound 
or  southerly  track,  the  "devil"  strip  between 
both  tracks,  and  got  upon  or  between  tbe 
rails  of  the  northerly  or  west-bound  track, 
when  be  suddenly  became  alarmed  at  the 
rapid  approach  of  the  west-bound  car,  and 
decided  it  was  best  not  to  undertake  to  com- 
plete the  crossing  ahead  of  it,  and  he  start- 
ed to  turn  to  the  right,  intending  to  swing 
off  to  the  southeast  and  get  back  upon  the 
south  side  of  Jefferson  arenua  His  wagon 
got  stalled,  and  the  east-bound  car  strutik 
the  rear  of  his  wagon. 

The  defendant's  claim  and  theory  was  and 
Is  that  the  plaintiff  was  proceeding  east  on 
or  with  the  wheels  of  his  wagon  straddle  the 
north  rail  of  the  northerly  or  west-bound 
track;  that  while  in  this  situation  he  was 
observed  by  the  motormen  of  both  cars ;  that 
he  was  "In  the  clear"  so  far  as  the  east- 
bound  car  was  concerned ;  that  when  wltliln 
20  to  30  feet  ahead  of  the  east-bound  car  he 
suddenly,  and  without  looking  to  the  rear, 
turned  his  wagon  to  the  right  directly  In 
the  path  of  the  car;  that,  despite  all  that 
could  be  done  to  prevent,  the  car  struck  tbe 
wagon  about  in  the  middle,  or  near  the  right 
front  wheel.  The  motorman  of  the  west- 
bound car,  se^ng  the  danger,  stopped  and  just 
stepped  out  of  the  vestibule,  when  the  wagon 
was  thrown  upon  the  left  front  comer  of  the 
vestibule,  breaking  the  glass  In  the  windows, 
and  tearing  the  controller  box  loose.  The 
plaintiff's  wagon  was  demolished,  his  horse 
was  injured  so  badly  it  had  to  be  Idlled,  and 
he  was  tturown  to  the  ground  nnder  the  car. 
His  right  foot  and  ankle  were  crushed,  his 
toes  so  badly  as  to  necessitate  amputation. 

The  court  overruled  motions  for  a  directed 
verdict  on  the  plaintiff's  evidence  and  on 
the  whole  evidence.  The  case  went  to  the 
Jury,  who  found  for  the  plaintiff.  A  motimi 
for  a  new  trial  was  made  and  denied.  The 
errors  relied  on  are:    (1)  The  coort  should 
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hare  directed  a  verdict  (2)  There  was  er- 
ror in  the  charge  of  the  court.  (3)  The  ver- 
dict was  against  the  weight  of  the  evidence. 

1  and  3  may  be  considered  together.  Plaio- 
tlff  offered  evidence  which.  If  believed,  should 
carry  the  case  to  the  Jury.  Cliauvln  v. 
United  RaUway,  135  Mich.  85,  97  N.  W.  160; 
Ablard  v.  United  Hallway,  139  Mich.  248, 102 
N.  W.  741. 

[2]  2.  Was  there  error  in  the  charge  of 
the  court?  That  part  of  it  which  is  most 
criticized  reads: 

"It  was  the  duty  of  the  motorman  operating 
the  approaching  car,  when  the  plaintiff  .was 
crossing  in  full  view,  so  as  to  avoid  a  collision 
with  him — ^to  operate  the  car  so  as  to  avoid  a 
collision  with  him,  if  possible.  If  you  find  that 
the  motorman  of  the  car  coming  from  the  west 
did  not  do  so,  and  by  reason  thereof  collided 
with  and  injured  the  plaintiff,  then  I  charge 
yon  that  the  defendant  company,  through  the 
acts  of  its  agents  was  guilty  of  negligence." 

Counsel  for  aroellee  in  reply  to  the  crit- 
icism say: 

"The  charge  of  a  court  to  a  jury  must  be 
considered  as  a  whole,  not  b^  isolated  sentences, 
and  a  jury,  as  one  of  the  tribunals  of  the  coun- 
try, must  be  presumed  to  have  some  sense.  It 
Is  not  allowable,  in  reviewing  instructions  to  the 
jury,  to  consider  particular  sentences  or  pbrases 
as  if  they  were  independent,  but  they  must  be 
constmed  with  their  context.  Welch  v.  Ware, 
82  Mich.  78.  The  charge  to  the  jury  is  to  be 
construed  together  as  a  whole,  and  where  a 
portion  of  it  is  complained  of,  which,  standing 
alone,  would  bear  a  construction  that  might 
mislead  the  jury,  the  objection  will  not  be 
sustained  if,  when  considered  with  the  rest  of 
the  charge,  the  jury  would  not  be  likely  to  put 
such  a  construction  upon  it,  or  to  be  misled  by 

— citing  many  cases,  and  insist  the  Jury  was 
not  misled. 

One  trouble  with  this  contention  is  that 
there  is  nothing  In  the  other  portions  of  the 
charge  upon  which  to  base  it  The  charge 
was  quite  long,  and!  fully  and  carefully  stat- 
ed the  rights  and  duties  of  the  plaintiff ;  but 
we  have  quoted  all  It  said  as  to  the  duty  of 
the  motorman.  We  think  It  held  hiin  to  a 
higher  degree  of  care  than  the  law  demands 
and  may  have  misled  the  Jury.  See  Rascber 
V.  Railway  Co.,  90  Mich.  413,  51  N.  W.  463, 
30  Am.  St  Rep.  447;  Chauvin  v.  United 
RaUway.  135  Mich.  85,  97  N.  W.  160;  Ab- 
lard V.  United  Railway,  139  Mich.  248,  102 
N.  W.  741. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

The  late  Justice  McALVAY  took  no  part 
In  the  decision  of  this  case. 


FIRST  NAT.  BANK  v.  iETNA  INS.  CO. 
(No.  402.) 

(Supreme  Court  of  Michigan.    Sept  28,  1915.) 

INSTTBANCE    «=>282— AVOIDANCE    07    PoUCT— 

OwNXBsnip. 

Where  the  insurer's  agent  looked  over  the 
situation  and  issued  a  fire  insurance  poUcy  on. 
lumber  at  a  certain  place  "owned  by  assured," 


and  after  a  loss  the  insured,  who  had  no  pre- 
vious actual  knowledge  that  any  lumber  had  been 
taken  from  state  lands,  settled  with  the  state 
for  an  alleged  trespass,  and  where  the  value  of 
the  lumber  owned  by  insured  was  more  than  the 
amount  of  the  policy,  the  mixing  of  the  trespass 
lumber  did  not  increase  the  moral  hazard,  set  as 
to  avoid  the  policy,  because  insured  was  not  the 
sole  and  unconditional  owner  of  the  property  In- 
sured. 

[Ed.  Note.-r-For  other  cases,  see  Insurance, 
Cent  Dig.  U  601-635;  Dec.  Dig.  <S=>282.] 

Error  to  Circuit  Court,  Chippewa  Coun- 
ty; Lonls  H.  Fead,  Judge. 

Action  by  the  First  National  Bank  against 
the  iBtna  Insorahoe  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  STONE,  OSIRANDER,  and  BIRD, 
JJ. 

Lucking,  Helfman,  Lucking  &  Hanlon,  of 
Detroit  for  appellant  Warner  &  Sullivan, 
of  Sault  Ste.  Marie,  for  appellee. 

KUHN,  J.  This  action  is  brought  on  a 
Michigan  standard  fire  insurance  policy  is- 
sued by  the  defendant  to  the  Northern  Tim- 
ber Company  to  cover  lumber  destroyed  by 
fire  at  Ferry's  Landing,  on  the  shores  of 
Lake  Superior,  June  17,  1913,  which  policy 
was  assigned  after  loss  to  the  plaintiff.  The 
treasure!)  of  the  assured,  Mr.  Stegeman, 
made  verbal  application  to  the  defendant's 
agent  for  the  insurance.  The  agent  looked 
over  the  situation,  and  policies.  Including 
the  one  here  in  salt,  were  Issued  from  time 
to  time;  the  amount  of  Insurance  being  in- 
creased as  the  lumber  was  cut  At  the  time 
of  the  fire  there  was  piled  at  Perry's  Land- 
ing a  little  over  2,500,000  feet  of  lumber,  of 
which  the  assured  owned  approximately  900,- 
000  feet  The  policies  all  described  the  prop- 
erty assured  as  "covering  lumber,  lath,  and 
shingles,  If  any,  owned  by  assured,  or  held 
in  trust  or  on  commission,  or  sold,  but  not 
delivered."  The  amount  of  Insurance  on  the 
lumber  of  the  Northern  Timber  Company 
was  $5,000.  The  estimate  of  the  value  of  the 
lumber  covered  by  this  insurance,  made  by 
Mr.  Wright,  an  adjuster  sent  by  the  Insur- 
ance company  to  adjust  the  loss,  was  $9,003. 
After  the  Are  the  state  made  a  claim  for  the 
value  of  lumber  which  it  was  alleged  had 
been  taken  from  state  lands,  and  a  settle- 
ment was  arrived  at  for  the  alleged  trespass- 
ed lumber  by  the  payment  to  the  state  of 
$1,450.  There  does  not  seem  to  be  any  dis- 
pute that  the  Insured  had  no  actual  notice 
or  knowledge  of  any  claim  as  to  trespassed 
lumber  until  after  the  fire.  At  the  close  of 
the  testimony.  It  being  stipulated  by  counsel 
that  there  were  no  facts  to  be  submitted  to 
the  Jury,  the  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  policy. 

It  Is  the  contention  of  counsel  for  appel- 
lant that  by  reason  of  the  trespassed  lumber 
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being  mi^ed  with  the  lumber  of  the  Insured 
tbere  resulted  a  confusion  of  goods,  and  that 
the  circuit  Judge  erred  in  not  charging  the 
Jury  that  the  burden  of  distinguishing  and 
pointing  out  its  own  lumber  was  upon  the 
assured,  who  carelessly  and  wrongfully  pro- 
duced the  confusion  In  mixing  Its  own  lum- 
ber with  that  of  the  state.  The  circuit 
Jadge^  in  directing  a  verdict,  said: 

"There  is  no  evidence  to  substantiate  the  claim 
that  any  part  of  the  trespassed  timber  Tvas  inter- 
mingled with  the  timber  of  the  assured,  or  that 
the  assured  did  not  have  unconditional  owner- 
ship of  the  property  covered  by  this  policy." 

It  will  be  noticed  that  the  policy  did  not 
cover  all  the  lumber  at  the  place  where  the 
fire  occurred,  but  In  express  terms  provided 
that  it  should  cover  only  "lumber  owned  by 
the  assured,"  the  value  of  which,  the  record 
discloses,  was  considerably  in  excess  of  the 
total  amount  of  the  insurance.  We  are  of 
the  opinion  that  the  question  of  the  confu- 
sion of  goods  is  not  material,  or  of  any  con- 
sequence, In  the  case  before  us,  as  we  are 
satisfied  that  the  circuit  Judge  was  correct 
in  charging  that  there  was  no  evidence  be- 
fore the  Jury  that  the  assured  did  not  have 
unconditional  ownership  of  the  property  cov- 
ered by  the  policy. 

As  it  appears  that  at  the  time  of  the  in- 
suring of  the  property  the  insured  had  no 
knowledge  of  the  fact  that  trespassed  lum- 
ber had  become  mixed  with  the  lumber  own- 
ed by  It,  and  no  knowledge  of  such  claim 
was  had  until  after  the  fire,  it  cannot  be 
said  that  the  mixing  of  the  lumber  Increas- 
ed the  moral  hazard.  It  Is  true  that  the 
parties  to  the  Insurance  contract  must  be 
held  to  its  terms,  and,  as  was  said  by  this 
court  In  Wlerengo  v.  Insurance  Company,  98 
Mich.  621,  67  N.  W.  833,  reaffirmed  in  Wyan- 
dotte Brewing  Co.  v.  Hartford  Blre  Insur- 
ance Co.,  144  Mich.  440,  108  N.  W.  393,  6 
U  It  A.  (N.  S.)  852,  115  Am.  St.  Rep.  458: 

"An  insurer  is  not  required  by  the  law  to  in- 
quire into  the  condition  of  the  title  to  the  prop- 
erty insured,  or  to  inform  the  insured  of  all  the 
conditions  and  terms  of  the  policy  to  be  issued, 
or  to  read  it  to  him,  or  inform  him  of  its  cott- 
tents  when  received  and  accepted  without  ob- 
jection. He  must  be  bound  by  its  terms,  unless 
these  terms  are  waived  by  the  insured.  This  is 
the  law  of  contracts,  and  there  is  no  reason  or 


authority  for  holding  that  an  Insurance  contract 
ia  an  exception  thereto." 

In  the  Instant  case,  however,  If  the  in- 
sured had  read  the  contract — which  it  may 
be  assumed  that  it  did — ^nothing  would  bave 
be«i  seen  tnereln  that  is  inconsistent  with 
the  true  facts.  There  Is  no  question  here  of 
misrepresentation,  or  of  fraud  or  conceal- 
ment The  defendant's  agent  examined  the 
property  owned  by  the  insured,  whl<^  It  is 
conceded  was  largely  in  excess  of  the  amonnt 
of  the  Insurance,  and  now,  because  a  com- 
paratively small  amount  of  other  lumber 
than  that  owned  by  the  insured  was  mixed 
with  that  of  the  Insured,  unknown  to  It,  it 
should  not  be  said  that  the  policy  is  void 
because  the  Insured  was  not  the  sole  and 
unconditional  owner  of  the  property  insured. 

Being  of  the  opinion  that  the  trial  Judge 
properly  directed  a  verdict  for  the  plaintiff 
for  tlie  reason  stated,  we  afflnn  the  Judg- 
ment. 

The  late  Justice  McALYAY  took  no  part 
In  this  decision. 


FIRST  NAT.  BANE  v.  CALEDONIAN  INS. 
CO.    (No.  403.) 

(Supreme  Court  of  Michigan.    Sept  28,  1915.) 

Error  to  Circuit  Court,  Chippewa  County; 
Louis  H.  Fead,  Judge. 

Action  by  the  First  National  Bank  against  the 
Caledonian  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUUN, 
STONBk  OSTRANDER,  and  BIRD,  JJ. 

Lucking,  Helfraan,  Lucking  &  Hanlon,  of  De- 
troit, tor  appellant.  Warner  &  Sullivan,  of 
Sault  Ste.  Marie,  for  appellee. 

KT7HN,  J.  This  Is  a  companion  case  of.  and 
wns  submitted  with.  First  National  Rnnk  v. 
JGtna  Insurance  Company,  163  N.  W.  1063,  de- 
cided hiuewitb.  The  same  form  of  policy,  the 
same  state  of  facts,  and  the  same  U>;;al  questions 
are  involved  in  this  case  as  in  that  case,  and 
therefore  the  decision  herein  is  controlled  there- 
by. 

We  therefore  affirm  the  judgment  of  the  court 
below. 

The  late  Justice  McALVAT  took  no  part  in 
this  decision. 
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DOTSON  w.  MIGHIOAM  CENT.  B.  OO. 

(No.  857.) 

(Sopreme  Ck>iirt  Ot  Michigan.    Sept  28,  1915.) 

1.  Appeal  and  Bbbob  «=>927— QuEsnoNS  or 

Fact— Verdict. 

In  an  action  a^inst  ft  railroad  company 
for  personal  injury,  consequent  on  frightening 
plaintiff's  horse,  where  the  testimony  as  to  where 
the  train  stood  was  conflicting,  it  must  be  as- 
Bnmed,  after  verdict  for  plaintiff,  that  it  stood 
where  plaintiff  and  her  witnesses  testified  that  it 
did. 

[Ed.  Note.— For  other  easec,  see  ^peal  and 
Error,  Cent  Dig.  gf  291272917.  8748,  3758, 
4024;  Dec.  Dig.  <8=»§27.] 

i,  Bailboads  «=s>850— Opbbation— Fbigbtx:*- 
INO  Horses— Question  fob  Jdbt. 

In  an  action  against  a  railroad  company 
for  personal  injury,  conseqnent  upon  the  fright- 
ening of  plaintiff's  horse,  involving  the  question 
whether  defendant  under  all  the  circumst^uicefl, 
operated  its  train  in  sach  an  unusnal  and  un- 
necessary manner  as  to  frighten  the  horse,  any 
evidence  to  show  that  it  did  so  operate  its  train 
made  a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1162-1192;  Dec.  Dig.  <8=>350.] 

3.  Railboaos  «=»306  —  Opebation  —  Lia- 

BIHTT. 

Defendant  railroad  company,  starting  a 
freight  train  under  a  viaduct  so  as  to  cause  a 
grinding  of  the  wheels,  a  jerking  of  the  cars,  and 
the  escape  of  steam  from  its  engine,  standing 
from  300  to  500  feet  away,  such  being  the  usual 
and  necessary  noises  in  the  starting  of  a  train, 
was  not  liable  to  plaintiff,  whose  horse  was 
frij^tened,  ran  away,  threw  her  out,  and  injured 
her. 

[Ed.  Note— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  968-971 ;  Dec.  Dig.  ®=»305.] 

4.  Eailboads    «=>305— Opebation— Duty   ab 
TO  Traveij:r8. 

A  railroad  company  was  not  required,  be- 
fore starting  its  freight  train,  to  observe  wheth- 
er any  one  waa  crossing  a  viaduct  and,  if  so,  to 
refrain  from  starting  the  train  until  he  had  on 
opportunity  to  get  across. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  968-071 ;  Dea  Dig.  «s>S05.] 

Error  to  Circuit  Court,  Kalamazoo  Coun- 
ty; Clemoit  Smith,  Judge. 

Action  by  Oonstance  Dotson  against  the 
Michigan  Central  Ralli-oad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Judgment  set  aside,  and  no  new  trial 
ordered. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDBR,  BIRD,  and 
STEERE,  JJ. 

Stewart  &  Stewart,  of  Kalamazoo  (Henry 
Bussel  and  Frank  E.  Bobson,  both  of  De- 
troit, of  counsel),  for  appellant  James  S. 
Dodge,  of  Elkhart,  Ind.,  and  Harry  0.  How- 
ard, of  Kalamazoo^  for  appellee. 

BIRD,  J.  The  plaintiff  recovered  a  Judg- 
ment in  the  trial  court  for  personal  Injuries 
which  she  claims  were  due  to  the  negligence 
of  the  defendant  The  defendant  assigns  er- 
ror In  this  court,  and  the  principal  error  re- 
lied upon  to  the  refusal  of  the  trial  court  to 
direct  a  verdict  In  its  behalf. 

The  record  discloses  that  plaintiff  was  vis- 


iting her  parents,  who  live  south  and  east  of 
the  village  of  Mattawan,  situate  on  defend- 
ant's line;  that  on  the  morning  In  question 
she  was  driving  to  the  village,  and  her  moth- 
er was  riding  In  the  carriage  with  her.  The 
highway  to  the  village  was  carried  over  de- 
fendant's tracks  on  a  concrete  and  steel  via- 
duct, with  a  concrete  floor  and  Iron  railings. 
She  drove  onto  this  viaduct,  and  when  about 
midway  thereoQ  a  freight  train,  which  was 
standing  thereunder,  started  up,  and  the 
noises  occasioned  by  so  doing  frightened  her 
horse,  and  It  became  unmanageable  and  ran 
for  some  distance,  throwing  both  her  and  her 
mother  out  of  the  carriage,  and  Injuring  the 
plaintiff.  The  negligence  with  which  the  de- 
fendant was  charged  was: 

"The  starting  of  the  train  Immediately  be- 
neath the  horse's  feet,  without  any  warain?, 
or  giving  the  plaintiff  time  to  get  to  a  place  of 
safety,  and  in  so  doing  produced  noises  which 
became  fear-exciting  agencies,  and  caused  the 
fright  of  the  horse. 

We  shall  consider  only  t&e  assignment  of 
error  which  has  reference  to  the  refusal  of 
the  trial  court  to  direct  a  verdict  in  behalf 
of  the  defendant. 

[1]  The  question  whether  defendant  was  in 
duty  bound  to  give  the  statutory  crossing 
signals,  where  the  highway  passes  over  the 
railway,  is  a  question  much  discussed  in  the 
briefs,  and  we  are  urged  to  determine  that 
question,  as  it  is  a  new  tme  in  this  state.  la 
the  view  we  take  of  the  case,  that  questloa 
is  not  Involved.  The  testimony  as  to  where 
the  ti-aln  stood  was  In  craiflict,  but  we  must 
assume  In  the  consideration  of  this  question 
that  the  train  stood  just  where  plaintiff  and 
her  witnesses  testified  that  It  did.  She  tes- 
tified that  the  train  was  headed  west;  that 
there  were  2  or  8  cars  east  of  the  viaduct 
and  10  or  16  west  of  the  viaduct  If  the 
train  were  Btandlng  In  this  position,  the  en- 
gine had  passed  the  viaduct  from  300  to  500- 
feet,  and  we  know  of  no  statute  which  makes 
It  obligatory  upon  the  engineer  to  give  sig- 
nals for  a  highway  crossing  after  he  has 
passed  It  Neither  are  we  aware  of  any 
statute  which  makes  it  the  duty  of  the  en- 
gineer to  give  any  particular  signals  upon 
starting  his  train. 

The  real  question  to  be  considered  Is  wheth- 
er the  defendant,  under  all  the  attendant  cir- 
cumstances, operated  its  train  in  such  an 
unusual  and  unnecessary  manner  as  to  cause 
the  fright  of  plaintiff's  horse.  ■  If  there  were 
any  evidence  to  show  that  It  did,  then  the 
trial  court  was  right  in  submitting  the  ques- 
tion to  the  Jury.  That  is  a  question,  how- 
eivet,  about  which  counsel  disagree.  The  rule 
governing  such  cases  was  weU  stated  by  Mr. 
Justice  Blair  In  Foster  v.  ESast  JcM^an  Lum- 
ber Company,  141  Mich.  816,  104  N.  W.  617. 
It  was  there  said: 

"It  is  well  settled  that  a  railroad  company 
is  not  liable  for  the  fright  of  horses  resulting 
from  the  ordinary  use,  movement,  or  situation 
of  its  engines,  cars,  or  trains,  and  that  it  has 
a  lawful  right  to  make  all  such  noises  as  are  nec- 
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essarily  connected  therewith.  It  may,  however, 
become  liable  if  in  such  uae  of  its  property  it 
does  anything  unusual  or  unnecessary,  natural- 
ly calculated  to  frighten  ordinarily  well  broken 
and  gentle  horses.  Thompson  on  Negligence,  8 
1908;  Hinchman  v.  Railway  Co.,  136  ifich.  341 
mg  N.  W.  277,  65  Ia  E.  A.  6631 ;  Geveke  v. 
KaUroad  Company,  57  Mich.  589  [24  N.  W. 
675]:  Dunn  t.  Kailroad  Company,  124  N.  O. 
252  fS2  S.  E.  711] ;  Petersburg  Ry.  Co,  ▼.  Hite, 
81  Va.  767." 

The  testimony  at  plaintiff  on  this  point 
follows: 

"Q.  Then  what  happened?  A.  As  we  got  up 
to  the  middle  of  the  viaduct  the  train  started  to 
move  and  the  horse  become  frightened.  Q.  I 
wish  you  would  state  whether  there  was  a  noise 
incidental  to  the  train  starting.  A.  Tes,  sir; 
there  was.  Q.  Lake  a  train  usually  starting? 
*  *  *  A.  It  started  with  the  usual  noise,  t£e 
engine  with  the  steam  escaping,  and  the  car 
wheels  grinding  on  the  track.  Q.  Have  you 
stated  all  that  you  can  remember  about  that 
now,  about  it  starting?  A.  That  is  all  I  re- 
member. Q.  Whether  or  not  the  cars  were  jerk- 
ing or  jumping?     A.  I  think  they  were." 

Tliis  testimony,  given  by  the  plaintiff, 
was  substantially  corroborated  by  her  motb- 
er.  The  testimony  fails  to  sIktw  that  any  un- 
usual or  unnecessary  noises  occurred  in  the 
starting  of  the  train.  The  nolaes  m^itioned 
were  the  grinding  of  the  wheels,  the  Jerking 
of  the  cars,  and  the  escaping  steam.  These, 
as  she  admits,  are  the  ordinary  and  usual 
noises  produced  by  the  starting  of  a  train. 
The  noise  produced  by  the  escaping  steam 
must  hare  been  considerably  lessened  by  the 
fact  that  the  locomotive  was  from  300  to 
500  feet  west  of  the  viaduct  when  the  train 
started.  Tested  by  the  rule  heretofore  re- 
ferred to,  plaintiff  was  not  entitled  to  recov- 
er, and  defendant's  motion  for  a  directed 
verdict  should  have  been  granted. 

[S,  4]  It  is  urged  that  it  was  the  duty  of  the 
defendant,  before  starting  its  train,  to  ob- 
serve whether  any  one  was  crossing  on  the 
viaduct,  and,  if  there  were,  to  refrain  from 
starting  the  train  until  the  traveler  had  an 
opportunity  to  get  across.  The  Jury  were 
charged  In  substance  to  this  effect  We  are 
unable  to  approve  of  this  pr<q)osltlon.  Mu- 
nicipalities and  railroads  are  expending  large 
sums  of  money  yearly  to  separate  grades  for 
the  protection  of  the  traveling  public,  and  to 
expedite  the  movement  of  trains.  It  the 
duty  urged  were  the  law,  then  railway  traffic 
would  be  delayed,  instead  of  expedited,  by 
carrying  the  highway  over  the  railroad.  In 
case  tlie  highway  was  much  traveled,  a  train 
might  find  It  difficult  for  several  minutes  to 
start ;  whereas,  if  it  had  been  a  grade  cross- 
ing, the  railway  train  would  have  had  the 
preference. 

As  before  stated,  we  are  of  the  opinion  that 
the  plaintiff's  own  te8tim<niy  has  made  ber 
recovery  impossible  in  this  case.  The  judg- 
ment will  be  set  aside,  and  no  new  trial  or- 
dered. 

The  late  Justice  McAIiVAT  took  no  part 
In  this  decision. 


FOSTER  r.  KHAUSB  et  al.    (No.  853.) 
(Supreme  Court  of  Michigan.     Sept  28,  1915l) 

1.  ApFXAi.  AND  Bbbob  4=9260— ADidsaxoN  or 
EviDBNCB— Exception  . 

The  Supreme  Court  will  not  consider  an  as- 
signment of  error  in  the  admission  of  mcompe- 
tent  evidence,  where  there  was  no  exception  to 
the  ruling  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  150&-1616;   Dec.  Dig.  <8=> 

2.  WiTNEasKS  $s»874— luFXACHjiSNT— IirrsB- 

K8T. 

In  an  action  for  assault  and  battery,  where 
a  defendant  was  asked  <hi  cross-examination  if 
be  had  not  said  that  a  codefendant  offered  to 
pay  his  fine  if  be  would  help  Uck  plaintiff,  evi- 
dence for  plaintiff  that  such  defendant  had  made 
such  statement  bore  on  his  interest  and  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  1201,  1202;   Dec  Dig.  «=»374!] 

3.  ASSATTLT  AND   BATTKBY  4=328— EVIDKKCB — 
COUMON  PUBPOSK. 

Such  evidence  for  the  plaintiff  was  also  ad- 
missible, as  tending  to  support  his  contention 
that  there  was  a  common  purpose  on  the  part  of 
the  defendants  to  do  him  injury. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig,  {  41;   Dec.  Dig.  «=>28.] 

4.  EviDENCK  «=>474  —  Knowledge  of  Wit- 
ness—Opinion  Evidence. 

In  an  action  for  assault  and  battery,  a 
nonexpert  witness,  who  had  known  plaintiff  for 
four  years,  and  who  bad  seen  him  work,  and 
had  worked  with  him  before  and  after  the  as- 
sault was  properly  permitted  to  state  his  opin- 
ion as  to  plaintiff's  subsequent  ability  to  work. 
[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  K  2196-2219;  Dec  Dig.  «=»474.] 

5.  Trial  4=3252— Inbtbuctions— Evidence. 

Where  defendants  in  an  action  for  assault 
and  battery  admitted  that  they  had  pleaded 
guilty  to  a  criminal  complaint  for  assault  and 
battery,  and  there  was  no  evidence  of  any  other 
instance  of  assault  and  battery,  an  instruction 
that  the  jury  might  consider  the  defendants' 
former  plea  of  guilty,  and  their  conviction,  was 
based  on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  (3ent 
Dig.  H  S06,  596-612;    Dec  Dig.  «s>252.] 

6.  Tbial   4=»252—lNSTBU0iri0N8— Evidence. 

In  an  action  for  assault  and  battery,  where 
there  was  evidence  that  defendants  had  an  un- 
derstanding that  one  should  assault  plaintiff,  and 
that,  if  he  needed  assistance,  the  others  woxild 
aid  him,  and  that  the  force  used  by  the  other  de- 
fendants was  excessive  and  unreasonable,  their 
requested  instruction  that  it  was  admitted  that 
plaintiff  and  defendant  voluntarily  engaged  in 
a  physical  encounter,  and  that  there  was  no 
evidence  that  such  defendant  unreasonably  or 
excessively  injured  plaintiff,  was  properly  re- 
fused. 

[Ed.  Note,— For  other  cases,  see  Trial,  (3ent 
Dig.  II  605,  596-612 ;  Dec  Dig,  «=5>262.J 

Brror  to  Oircait  Court,  Ottawa  County: 
Orlen  S.  Cross,  Judge. 

Action  by  William  Foster  against  William 
Krause  and  others,  Judgmoit  tw  plaintiff, 
and  defendants  briug  error.    Affirmed. 

Argued  before  RROOKE,  C,  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDER,  BIRD,  and 
STEEKE,  JJ. 


^s»For  other  cases  sea  sama  topic  uid  KEY-NUMBER  In  aU  Key-Numbered  DlgMta  and  ladezM 
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rurr,  K<d;n  A  Fair,  of  Grand  Haven  (Wal- 
ter L  LUIie,  of  Grand  Haven,  of  counsel), 
for  appellants.  Ck)bum  &  Misner,  of  Grand 
Haven,  for  appellee. 

BIRD,  J.  Defoidant  Artbnr  Brems  took 
nmbrage  at  a  tart  letter  addressed  to  him  by 
the  plain  tiS,  requesting  him  to  keep  his  hogs 
out  of  plaintiff's  oomfield.  He  answered  the 
letter  in  person,  and  an  altercation  ensued. 
At  the  moment  when  plaintiff  had  the  better 
of  the  fight,  Arthur's  brother  and  brother-in- 
law,  the  other  defendants,  came  to  his  assist- 
ance, and  as  a  result  plaintiff  lost  the  fight, 
and  was  severely  kicked  and  beaten  by  them. 
This  suit  for  assault  and  battery  followed, 
and  the  Jury  awarded  plaintiff  as  compensa- 
tion for  his  injuries  the  sum  of  $900. 

[1]  1.  Defendant's  first  assignm^it  of  er- 
ror complains  of  the  admission  of  certain  tes- 
timony, on  the  ground  that  it  was  incompe- 
tent. Under  the  rule  we  must  refuse  to  con- 
sider this  assignment,  for  the  want  of  an  ex- 
ception to  the  ruling  of  the  trial  court. 
Hotcbkiss  V.  Welnmann,  175  Mich.  652,  141 
N.  W.  56& 

[2,31  2.  Defendant  Krause  was  asked,  up- 
on cross-examination,  if  be  did  not  state  on 
a  certain  occasion  that  defendant  Arthur 
Brems  offered  to  pay  his  fine  if  he  would 
help  lick  the  plaintiff.  £Us  recollection  was 
somewhat  uncertain  as  to  whether  be  had 
made  the  statement,  and  the  trial  court  per- 
mitted plaintiff  to  show  by  an  Impeaching 
witness  that  he  had  made  such  statement. 
This  is  said  to  be  error,  because  the  question 
was  a  collateral  one.  We  think  the  ruling 
was  proper.  The  testimony  bore  on  the  in 
terest  of  the  witness,  and  was  admissible 
for  that  purpose  (Smith  v.  Hockenberry,  146 
Mich.  7,  109  N.  W.  23,  117  Am.  St  Rep.  615, 
10  Ann.  Cas.  60) ;  and,  furthermore,  It  had  a 
tendency  to  support  plaintiff's  contention 
that  there  was  a  common  purpose  on  the  part 
of  the  defendants  to  do  him  injury. 

[4]  3.  A  lay  witness  for  the  plaintiff,  after 
testifying  that  he  had  known  plaintiff  for  a 
period  of  four  years,  that  be  bad  seen  him 
work,  and  had  worked  with  him  before  and 
after  the  altercation,  was  permitted  to  an- 
swer the  following  question: 

"Q.  How  about  his  ability  to  work  compared 
with  other  times?  A.  He  had  to  give  up  bis 
shovel  laat  week,  and  we  bad  to  load  his  load. 
He  would  water  his  horses,  and  we  would  load 
the  load. 

"Mr.  Farr :    I  ask  to  have  that  stricken  out. 

"Mr.  Cobnm :    I  think  it  is  incompetent 

"The  C!ourt:    It  may  stand." 

Error  Is  predicated  upon  the  court's  refus- 
al to  strike  out  the  answer,  on  the  ground 
that  it  was  a  mere  matter  of  opinion  as  to 
plaintiff's  ability  to  work.  It  was  said  In 
Elliott  V.  Van  Buren,  33  Midb.  53,  20  Am. 
Rep.  668: 

"We  think  there  is  no  rule  which  can  prevent 
ordinary  witnesses  from  describing  what  they 
see,  or  from  testifying  concerning  the  kind  of 
injury  or  sickness  of  others  whom  they  have 
had  occasion  to  consort  with,  unless  it  is  some- 


thing ont  of  the  common  course  of  general  in- 
formation and  experience,  or  unless  the  ques- 
tion presented  involves  the  medical  knowledge 
Itcyond  that  of  ordinary  unprofessional  persons." 

In  Harris  r.  Detroit  Ry.  Co.,  76  Mich.  228, 
42  N.  W.  1111,  a  lay  witness  was  asked: 

"Q.  Can  you  state  whether  she  was  able  to 
work  during  this  time?" 

"Q.  Now,  from  what  yon  have  seen  of  her,  can 
you  state  whether  she  has  the  full  use  <rf  her 
left  arm?" 

It  was  held  that  these  questions  were  prop- 
er, and  that: 

"They  did  not  call  for  opinions,  but  for  facts 
which  fell  under   the  observation  of  the  wit- 


In  Rogers  V.  EerrtB,  107  Mich.  126,  64  N.  W. 
1048,  lay  witnesses  were  permitted  to  give 
their  opinions  as  to  the  disease  which  caused 
the  death  of  another,  and  they  were  held 
comi)etent  under  this  rulfe 

In  view  of  these  holdings,  the  trial  court 
was  Justified  In  refusing  to  strike  out  the 
answer  of  the  witness. 

[S]  4.  The  trial  conrt  Instructed  the  Jury 
that: 

"In  considering  whether  the  defendant  as- 
saulted the  plaintiff  in  this  case  or  not,  you 
can  take  into  consideration  all  the  proven  facts 
and  circnmstances  in  the  case,  including  the 
plea  of  guilty  by  the  defendants  and  their  for- 
mer conviction.'' 

Ounsel  say  that  this  Instruction  was  er- 
roneous because: 

"There  was  no  evidence  before  the  .Jury  that 
defendants'  plea  of  guilty  and  their  former  con- 
viction was  for  the  same  offense  or  from  the 
same  facts  as  those  in  evidence  in  this  case." 

Arthur  Brems  admitted  upon  cross-exam- 
ination that  he  pleaded  gfuilty  to  the  crim- 
inal complaint  for  assault  and  battery  before 
the  Justice  of  the  peaoa  William  Brems  ad- 
mitted that  be  was  convicted  of  assault  and 
battery,  and  William  Krause  made  a  like 
admission,  and  that  his  father-in-law  paid 
his  fine.  Ill  view  of  this  testimony,  we  think 
it  will  hardly  do  to  say  that  it  did  not  have 
reference  to  the  assault  and  battery  which 
was  involved  In  this  suit.  There  was  no  evi- 
dence of  any  other  Instance  of  assault  and 
battery,  and  this  testimony  must  necessarily 
have  had  reference  to  the  one  In  suit 

[I]  6.  EhTor  is  assigned  upon  the  refusal 
of  the  trial  conrt  to  charge  the  Jury  in  ac- 
cordance with  the  following  request: 

"I  further  instruct  you  that  the  evidence  here- 
in is  uncontradicted:  in  fact,  it  is  admitted 
by  the  plaintiff  that  he  and  Arthur  Brems  vol- 
untarily engaged  in  a  physical  encounter,  and 
that  there  is  no  evidence  in  this  case  that  the 
defendant  Arthur  Brems  unreasonably  or  ex- 
cessively beat  or  injured  the  plaintiff.  Your 
verdict  as  to  the  defendant  Arthur  Brems  should 
be  'No  cause  of  action.' " 

This  request  was  properly  refused.  The 
testimony  was  very  persuasive  that  the  three 
defendants  had  a  common  understanding  and 
agreement  between  themselves  that  Arthur 
should  go  ahead  and  assault  plaintiff,  and,  If 
he  needed  assistance,  the  other  two  defend- 
ants would  aid  him,  which  they  subsequently 
did.  If  the  Jury  reached  the  conclusion  that 
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meto  was  such  an  nnderstandliig  between 
them,  the  foregoing  Instruction  was  entirely 
out  of  place,  as  the  testimony  tended  to  show 
that  the  force  used  by  the  other  defendants 
was  exces:iive  and  unreasonable. 

An  examination  of  the  other  errors  assign- 
ed does  not  disclose  any  reversible  error. 

The  Judgment  is  affirmed. 

The  late  Justice  McALVAT  took  no  part  in 
this  decision. 


GOGARN  et  al.  v.  CONNORS.     (No.  891.) 

(Supreme  Ck>urt  of  Michigan.    Sept  28,  1915.) 

MoBTOAOEs  <s=>33  —  CoNSTBucnoN  —  "Abso- 
lute Conveyance"  as  "Mortoagb." 

The  execution  of  a  deed,  in  consideration  of 
a  certain  gum  of  money  and  an  agreement  that 
the  vendee  should  reconvey  within  three  years 
upon  a  repayment  of  the  money,  did  -  not  con- 
stitute a  mortgage,  but  an  absolute  conveyance 
with  an  option  to  repurchase. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.   Dig.  §g  67-82;    Dec.   Dig.  «=>33. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mortgage.] 

Appeal  from  Orcuit  Court,  Marquette 
County,  In  Chancery;  Richard  G.  Flnnnlgan, 
Judge. 

Action  by  Charles  A.  Gogarn  and  others 
against  Thomas  Connors.  From  a  Judgment 
for  defendant,  complainants  appeal.  Af- 
firmed. 

Complainant  Gogarn  in  1903  was  in  debt 
to  defendant  and  wanted  an  advancement  of 
money.  Complainant  owned  40  acres  of  land, 
described  in  the  pleadings.  Defendant  fur- 
nished the  money  asked  for,  and  complain- 
ant deeded  him  the  land  by  warranty  deed. 
As  a  part  of  the  transaction  they  executed 
a  written  agreement,  which  recited  the  debt 
and  the  conveyance  of  the  land,  that  the 
complainant  desired  to  redeem  the  land,  "if 
able,  within  the  time  limited,"  and  provided 
that,  in  case  the  complainant  should  pay  de- 
fendant $500,  and  all  other  sums  of  money 
he  might  be  owing  blm,  within  three  years, 
the  land  should  be  reconveyed.  During  the 
three-year  period  some  correspondence  took 
place  between  the  parties,  in  the  course  of 
whldi  defendant  furnished  a  statement  of 
the  amount  of  the  indebtedness.  In  1901 
complainant  Gogarn  gave  defendant  a  mort- 
gage for  $400,  conveying  the  land.  The  debt 
was  never  paid.  In  October,  1913,  complain- 
ant, having  attempted  to  transfer  to  com- 
plainant Foard  an  interest  in  his  rights, 
joined  with  him  in  filing  in  this  cause  the 
bin  to  redeem.  The  cause  being  at  issue  and 
heard  in  open  court,  the  bill  was  dismissed. 

Argued  before  BROOKE,  C.  J.,  and  Mc- 
ALVAY,  KUHN,  STONE,  OSTRANDER, 
BIRD,  MOORE,  and  STEERE,  JJ. 

J.  L.  Heffeman,  of  Marquette,  for  appel- 
lants. Frank  A.  Bell,  of  Negaunee,  for  ap- 
pellee. 


OSTRANDER,  J.  (after  stating  the  facts 
a&'  above).  The  decree  must  be  afiirmed. 
The  transaction — the  deed  and  agreement — 
did  not  constitute  a  mortgage.  Complainant 
had  the  right  of  election  to  pay  or  not  to 
pay  the  debt,  to  refund  or  to  keep  the  money. 
The  remedies  of  the  parties  were  not  mutual 
or  reciprocal.  The  transaction  must  be  treat- 
ed aa  an  absolute  conveyance  of  the  land 
with  an  option  to  repurchas&  Swetland  v. 
Swetland,  8  Mich.  4S2 ;  Emerson  v.  Atwater, 
7  Mich.  12;  Cornell  v.  Hall,  22  SUch.  877; 
Stahl  T.  Dehn,  72  Mich.  645,  40  N.  W.  922 ; 
Reed  v.  Bond,  96  Mich.  134,  55  N.  W.  619; 
Blumberg  v.  Beekman,  121  Mich.  647,  80 
N.  W.  710;  Sowles  v.  Wilcox,  127  Mich.  166, 
86  N.  W.  689.  The  unmistakable  intent  of 
the  parties  is  recited  In  the  agreement  for  a 
reconveyance. 

Defendant  will  recover  costs. 


PEKLENK  T.  ISLB5  ROTALE  COPPER  CO. 
(No.  856.) 

(Saprone  Court  of  Michigan.    Sept  28,  1915.) 

%.  Jtjkt    ®=3©2— Bcsinkss    Relatjons— Km- 

PLOTEB. 

In  an  action  by  an  administratrix  for  the 
vrrongful  death  of  her  minor  son,  by  falling 
into  an  excavation  on  the  mining  property  ot 
defendant  company,  where  it  appeared  that  the 
C.  Company  owned  about  one-fifth  of  defend- 
ant company's  stock,  that  four  of  defendant's 
directors  were  also  directors  or  officers  of  the  C. 
Company,  and  that  the  general  manager  of  the 
C.  Company  was  also  the  general  manager  of 
the  O.  Company  and  of  the  defendant,  with 
power  to  discharge  any  employ^  of  defendant, 
employes  of  the  C.  Company  and  of  the  O.  Com- 
pany were  disqualified  from  sitting  as  jurors. 
[Ed.  Note.— FVjr  other  cases,  see  Jury,  Cent 
Dig.  S§  420-122;   Dec.  Dig.  «=>92.] 

2.  Neolioeitce  ®=9l36  —  Dangebocb  Prek- 
iBEs— Question  st>B  Jwbt — Notice. 

in  an  action  against  a  mining  company 
for  the  death  of  a  child,  by  falling  into  a  hole 
on  its  premises,  evidence  held  to  make  defend- 
ant's constructive  notice  of  the  existence  of  the 
hole  a  question  for  the  Jnry. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
C!ent  Dig.  8S  277-353 ;    Dec  Dig.  «=»136.1 

3.  Death  «:=35S— Contkibutobt  Nequosmcx 
— Presumption— Due  Case. 

In  such  action,  in  the  absence  of  any  evi- 
dence as  to  how  the  accident  happened,  due  care 
upon  the  part  of  the  deceased  must  be  pre- 
sumed. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  75-78 ;    Dec  Dig.  «S=>58.] 

4.  Death  ®=»72  —  Evidence  —  FKOUirtABT 
Condition  of  Bbnefioiabieb. 

In  an  action  by  the  mother  and  adminis- 
tratrix of  a  minor  killed  by  falling  into  an 
excavation  on  defendants  mining  i>rt>perty, 
brought  under  the  Death  Act  (C<Hnp.  Laws 
1S97,  !  10427  et  seq.),  evidence  as  to  the  fi- 
nancial circumstances  of  the  beneficiaries  is  ad- 
missible, though  it  is  not  proper  to  permit  a 
specific  showing  that  the  father  of  the' deceased, 
who  was  not  in  debt  when  the  deceased  was 
killed,  afterwards  became  Indebted,  and  had 
paid  some  of  the  funeral  expenses ;  but  it  was 
competent   to  show    the  circumstances  of   the 
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plaintiff  and  Her  family  and  the  condition,  diar- 
acter,  and  sex  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Deatli,  Cent, 
rhg.  S  91 ;   Dec.  Dig.  <S=»72.] 

6.   APFEAI.     and      EbBOB     ®=3l052— HABMI.ESS 

Ebrok— Admission  or  Evidence. 

In  Buch  case,  tlie  admission  of  eridence  as 
to  the  spedSc  indebtedness  of  the  father  of  the 
deceased  was  not  reversible  error,  where  the 
amount  of  the  verdict  did  not  indicate  that  the 
evidence  had  any  appreciable  eCfect  on  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4171-4177;  Dec.  Dig.  «=> 
1052.] 

Error  to  Olrcuit  Coart,  Hoagbton  Ooonty; 

Samuel  S.  Cooper,  Judge. 

Action  by  Margaret  Peklenk,  administra- 
trix of  Mike  Peklenk,  deceased,  against  the 
Isle  Royale  Copper  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Argued  before  BROOKE,  O.  J.,  and 
KUHN,  MOORE,  STONE,  OSTBANDBH, 
BIRD,  and  STEERS,  JJ. 

Allen  F.  Rees,  of  Houghton  (Rees,  Robin- 
son &  Petermann,  of  Houghton,  of  counsel), 
for  appellant.  Le  Geudre  &  Driscoll,  of 
Laorium,  for  appellee. 

BIRD,  J.  Plaintiff  recovered  a  Judgment 
of  $750  In  the  Houghton  circuit  court  for 
the  wrongful  death  of  her  12  year  old  son. 
He  lost  his  life  by  falling  Into  an  old  ex- 
cavation on  defendant's  mining  property, 
which  plaintiff  claims  should  have  been 
guarded.  The  case  was  before  this  court  on 
a  former  occasion,  and  the  opinion  appears 
In  170  Mich.  299,  136  N.  W.  852,  where  a 
more  extended  statement  will  l>e  fonnd.  The 
appellant  raises  several  questions.  Those 
which  we  think  demand  attention  are: 

(1)  Was  the  court  in  error  In  granting 
plaintiff's  challenges  of  certain  Jurors  drawn 
upon  the  panel? 

(2)  Was  it  the  duty  of  the  court  to  direct 
a  verdict  for  defendant? 

(S)  Should  the  question  of  plaintiff's  con- 
tributory negligence  have  been  submitted  to 
the  Jury? 

(4)  TM  the  court  err  to  admitting  certain 
testimony? 

[1]  1.  Several  employes  of  the  Calumet  & 
Hecla  Mining  Company  and  the  Osceola  Con- 
solidated Mining  Company  were  excused  for 
cause  by  reason  of  their  being  In  the  employ 
of  these  companies.  The  relations  of  the 
defendant  company  with  these  companies 
were  very  frankly  stated  by  counael  for  the 
defense  as  follows: 

"Out  of  the  150,000  shares  of  the  issued  capi- 
tal stock  of  the  Isle  Royale,  the  Calumet  & 
Hecla  Company,  as  such,  is  the  holder  and 
owner  of  20,700  shares,  a  little  less  than  one- 
fifth  of  the  stock.  A  majority  of  the  directors 
of  the  Isle  Royale  Company  are  also  directors 
or  officers  of  the  Calumet  &  Hecla.  I  think, 
if  I  rem«nber  right,  there  are  four  out  of  seven 
who  are  in  that  situation;  three  being  entireiy 
independent  of  Calumet  &  Hecla  interests. 
The   local   management,   meaning   by   that  the 


general  manager  and  the  oversight  and  80pa> 

vision,  is  the  same ;  Mr.  McNaughten  being 
general  manager  of  the  Calumet  &  Hecla,  and 
also  of  the  Isle  Royale,  Otherwise  they  are 
distinct  corporations,  each  having  its  own  sup- 
erintendent and  conducting  its  oiwrationa  sepa- 
rately." 

The  |)ositlon  of  the  trial  court  was  that  it 
was  a  question  which  rested  within  his  dis- 
cretion, and,  so  thinking,  lie  exercised  the 
discretion  and  excused  the  Jurors.  The  ques- 
tion which  is  raised  for  our  consideration  is 
whether  the  trial  court  was  right  in  so  do- 
ing. 

This  court  has  held  that  the  law  disquali- 
fies an  employe  from  sitting  as  a  Juror  in 
suits  to  which  Iiis  employer  is  a  party. 
Pearce  v.  Aduing  Co.,  149  Aflch.  112,  112  N. 
W.  739,  12  Ann.  Cas.  304.  See,  also,  24  Cya 
276.  Presumably  the  thing  which  disquali- 
fies the  employ^,  under  such  circumstances, 
is  the  fear  that,  If  he  acts  impartially  and 
against  the  master,  he  may  incur  his  dis- 
pleasure, and  thereby  render  tils  employment 
precarious.  It  places  him  in  a  situation 
which  appeals  to  his  selfish  interest,  and 
that  is  a  very  potent  factor  with  the  aver- 
age person  in  controlling  his  actions.  It  is 
conceded  that  the  defendant's  board  of  di- 
rectors is  controlled  by  the  directors  of  the 
Calumet  &  irtecla,  and  that  Mr.  McNaughten 
Is  the  general  manager  of  not  only  the  Calu- 
met ;&  Hecla,  but  the  Osceola  and  the  de- 
fendant, and  that  he  has  the  power  to  cause 
the  discharge  of  any  employe  of  the  defend- 
ant, and  the  record  shows  that  these  facts 
were  well  known  in  that  vicinity.  The  con- 
ditions which  are  liable  to  affect  the  fair- 
ness of  the  employe  as  a  Juror  are  present 
under  tliese  conditions,  as  well  as  in  a  case 
where  the  employment  is  direct,  but  perhaps 
in  a  lesser  degree. 

It  is  suggested  by  counsel  that  the  ques- 
tion is  whether  an  employe  of  one  corpora- 
tion is  disqualified,  as  a  matter  of  law,  from 
acting  as  a  Juror  in  a  case  where  another 
corporation,  in  which  his  employer  owns 
stock,  is  a  party.  The  question  Involves 
more  than  the  mere  inactive  ownership  of 
stock.  It  Involves  the  control  and  manage- 
ment as  weU.  The  relation  of  the  Calumet 
&  Hecla  to  the  Osceola  Consolidated  Mining 
Company  Is  conceded  by  counsel  to  be  sub- 
stantial^ the  same  as  its  relations  with  the 
defendant.  The  fact  that  these  coil)oratlonB 
have  distinct  legal  boundary  lines  separating 
them  is  not  so  important  with  the  employes 
as  the  fact  that  they  have  a  common  master. 
I  am  of  the  opinion  that  the  position  ot  the 
trial  court  was  weU  taken,  and  that  he  did 
not  err  in  excusing  the  Jurors. 

[2]  2.  Was  the  defendant  entitled  to  a  di- 
rected verdict?  The  record  of  the  retrial 
does  not  differ  materially  from  the  former 
one,  save  in  this  respect:  The  defendant 
made  a  very  full  showing  upon  the  retrial 
that  none    of   its    officers   had   any    actual 
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knowledge  of  tbe  existence  of  the  hole.  We 
think  the  evidence  tended  to  support  con- 
structive notice.  The  proximity  of  the  hole 
to  a  much-traveled  path,  and  the  knowledge 
of  others  in  the  vicinity  of  its  existence,  to- 
gether with  the  other  testimony,  were  snflB- 
clent  to  submit  to  the  jury  on  the  question 
whether  the  officers  in  the  exercise  of  rea- 
sonable diligence  ought  to  have  been  aware 
of  it. 

[3]  S.  The  trial  court  Instructed  the  Jni7 
that: 

"There  is  no  evidence  in  this  case  npon  whidi 
the  boy  can  be  held  to  have  been  ^ilty  of  con- 
tributory negligence  contributing  to  his  injury, 
and  you  must  so  find  by  your  verdict." 

The  defendant  recognizes  the  rule  that 
due  care  upon  tbe  part  of  the  boy  must  be 
presumed,  but  he  insists,  in  substance,  that 
the  inferences  to  be  drawn  from  the  testi- 
mony make  it  a  question  of  fact  for  tbe  ju- 
ry. No  witness  saw  the  child  fall  into  the 
hole,  and  no  conditions  were  shown  about 
the  hole  which  would  lead  to  any  reasonable 
conclusion  or  theory  as  to  how  he  managed 
to  get  into  it  We  think  there  are  no  infer- 
ences from  the  testimony  which  are  sufficient 
to  send  the  question  of  his  contributory  neg- 
ligence to  the  jury. 

[4,  S]  4.  Frank  Peklenk,  the  father  of  the 
deceased,  was  Interrogated,  under  objection, 
in  this  wise: 

"Q.  State  to  the  jury  whether  you  were  in 
debt  at  the  time  the  hoy  fell  into  the  bole  and 
wag  drowned.  A.  Well,  I  was  not,  not  at  that 
time;  but  after  my  boy  died  I  went  into  debt. 
Q.  Will  you  state  who  paid  the  funeral  ex- 
penses of  the  boy?  A.  I  paid  some,  but  not  all 
yet." 

Counsel  comments  that: 

"The  fact  that  the  father  was  indebted,  ei- 
ther at  tbe  time  of  the  boy's  death  or  at  any 
other  time,  could  not  affect,  nor  could  it  increase 
or  diminish  or  measure,  the  pecuniary  injury 
suffered  by  the  parents  through  the  death  of 
the  boy.  The  evidence  was  immaterial  and 
prejudicial,  because  its  only  purpose  and  its 
only  effect  could  have  been  but  to  excite  tbe 
sympathies  of  the  jurors,  and  improperly  in- 
fluence their  verdict." 

The  action  is  brought  under  the  Death 
Act  C.  Xy.  1897,  §  10427  et  seq.  In  com- 
menting upon  this  statute  it  was  said  by  this 
court: 

"The  law  requires  in  this  class  of  cases  that 
the  administrator  must  show  that  some  person 
has  suffered  some  pecuniary  injury  by  the  death. 
The  statute  does  not  imply  that  damages  and 
pecuniary  losses  necessarily  flow  from  the  negli- 
gent killing.  This  is  a  matter  that  must  be 
made  to  appear  by  the  proper  allegation  in 
the  declaration,  and  proof  ot  the  fact" 

In  order  to  meet  this  construction  of  the 
statute,  it  was  proper  to  show  tbe  age,  call- 
ing, and  condition  of  tbe  father,  and  also  the 
age  and  condition  of  the  mother.  Black  v. 
Railway,  146  Mich.  568,  109  N.  W.  1052.  It 
was  likewise  competent  to  show  the  circum- 
stances of  the  plaintiff  and  her  family,  and 
the  condition,  character,  and  sex  of  the  child. 
Houghkirk  v.  Pres.,  etc.,  D.  &  H.  Ry.,  92  N. 


Y.  219,  44  Am.  Rep.  370;  Blifcett  r.  Knicker- 
bocker Ice  Co.,  110  N.  T.  504,  18  N.  E.  108. 
Thompson  on  the  Lew  of  Negligence  laja 
down  tbe  rule  that: 

"In  jurisdictions  where  the  statute  makes  the 
recovery  turn  upon  tbe  dependency  of  the  liene- 
Sciarles  on  the  deceased  for  support  the  cir- 
cumstances, age,  health,  and  means  of  support 
of  the  beneficiaries  may  be  proved,  for  the  pur- 
pose of  showing  whiether  such  beneficiaries 
would  in  all  likelihood  have  received  financial 
aid  from  the  deceased.  •  •  •  And  where  the 
suit  is  for  the  death  of  a  boy  7  or  8  years  of 
age,  it  has  been  held  that  if  the  family  was 
poor,  the  fact  that  the  bo^  would  probably  have 
commenced  early  to  assist  in  supporting  the 
family  may  be  taken  into  consideration."  Sec- 
tion 7134. 

While  it  was  undoubtedly  competent  to 
show  in  a  general  way  the  financial  circum- 
stances of  the  beneficiaries,  we  donbt  tbe 
propriety  of  permitting  the  administrator  to 
show  specific  instances  of  indebtedness  ow- 
ing by  the  beneficiaries,  and  the  reason  for 
such  indebtedness.  The  amount  of  the  ver- 
dict however.  In  this  case  gives  no  evidence 
that  this  testimony  had  any  appreciable  ef- 
fect upon  It  In  view  of  this,  we  do  not 
think  tbe  error  is  serious  enouj^  to  call  for 
a  reversal  of  the  case. 

The  judgment  of  the  trial  court  will  be  af- 
firmed. 

Tbe  late  Justice  McALVAT  took  no  part  in 
this  decision. 


ATKIN  V.  VAN  SICKLE  et  aJL    (No.  864.) 
(Supreme  Court  of  Midiigan.    Sept  28,  1915.) 

1.  WiTNXSSES    ^=>178— OOMFKTBNOT— TkAJtS- 

AcnoNB  WITH  Decedent. 

In  an  action  involving  the  question  whether 
certain  assignments  of  policies  on  the  life  of 
complainant's  deceased  husband  were  absolute 
sales,  or  were  a  security  for  loans  to  the  insur- 
ed,' defendant  called  by  complainant  under 
Act  No.  307,  Pub.  Acts  1909,  allowing  a  party 
to  call  the  opposite  party  as  witness  and  to 
cross-examine  him  as  If  called  by  the  opposite 
party,  could  not  testify  as  to  an  oral  conversa- 
tion with  decedent  with  reference  to  the  assign- 
ments. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.   §{  722-725;    Dec.   Dig.  «=)178.] 

2.  WrrwESSEs  *=»181— OpposrrE  Pabtt  Stat- 
ute—Waivee. 

Complainant  in  such  case,  who  developed 
part  of  the  conversation  l>etween  defendant  and 
decedent,  and  who  made  no  prober  objection  to 
the  admission  of  incompetent  evidence  as  to  de- 
fendant's conversation  with  decedent  relating 
to  the  assignment  of  the  policies,  brought  out 
on  examination  by  defendant's  own  coonsel, 
could  not  afterwards  successfully  urge  the  pro- 
hibition of  Act  No.  307,  Pub.  Acts  1909. 

[Ei.  Note.— £\>r  other   cases,   see  Witnesses, 
C!ent  Dig.  H  727,  728;   Dec  Dig.  <S=>181.] 

3.  INSTTRARCE  «=>64&— Sale  ob  AssiGRifxirr 

AS  COLLATEBALr— BUSDKN   Or  PBOOT. 

Complainant,  in  an  action  to  recover  the 
balance  due  on  life  insurance  policies  alleged 
to  have  been  assigned  to  defendant  only  as  se- 
curity for  loans  negotiated  by  the  insured,  had 
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the  burden  ot  proving  tbat  the  ass^nmentB,  a^< 
solute  in  form,  were  made  as  security. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.-  $!  1555,  1645-1668 ;  Dec.  Dig.  «S=» 
646.] 

4.  IiTBUKANCB  ®=»665— Sam  ob  Assignment 

AS  COIXATEBAI/— SuFnCIKNCT  Of  EVIDERCB. 

Evidence  in  emch  action  held  to  show  that 
the  policies  were  not  absolutely  sold  to  defend- 
ant, bnt  were  only  assigned  to  him  as  collateral 
for  loans  negotiated  by  the  insured. 

fBd.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1555,  1707-1728;  Dec.  Dig.  «=» 
665.] 

Appeal  from  CSrcait  Court,  Wayne  Cotinty, 
In  Chancery ;   Henry  A.  Mandell,  Judge. 

Action  by  Katharine  C.  Atlcln,  as  adminla- 
tratrir  of  the  estate  of  William  !>.  Atkln, 
dec«e8ed,  against  WllUam  Van  Slcl<le  and 
another.  Decree  for  complainant,  and  de- 
fendant Van  Slclile  appeals.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and  KUHN, 
MOOBB,  8TONE5,  OSTBANDER,  BIRD,  and 
STEEBE,  JJ. 

Matthew  B.  Whittlesey  and  Irrin  Long, 
both  of  Detroit,  for  appellant.  William  J. 
Weakley,  of  Detroit,  for  appellee. 

BIRD,  J.  The  question  in  this  case  is 
whether  certain  assignments  of  life  insur- 
ance policies  were  absolute  sales,  or  whether 
they  were  made  merely  for  the  purpose  of  se- 
curing the  repayment  of  certain  loans  ne- 
gotiated by  the  insured.  William  L.  Atkin 
was  the  insured,  and  was  the  husband  of 
complainant  For  several  years  prior  to  his 
death  be  was  a  life  insurance  agent.  His 
health  commenced  to  fail  in  1008,  and  after 
tliat  he  was  obliged  to  negotiate  loans  to 
meet  tiis  necessities  from  time  to  time  np  to 
bis  death  in  August,  1912.  Some  time  in  1909, 
lie  obtained  certain  loans  from  defendant 
Whittlesey,  aggregating,  with  interest  $1,785.- 
74,  and  assigned  to  him  as  security  two  poli- 
cies. Later,  and  in  September,  1910,  he  was 
advised  to  go  to  California  for  his  health,  and 
he  applied  to  Whittlesey  to  Increase  the 
loan.  Whittlesey  not  being  able  at  that  time 
to  make  a  further  loan,  defendant  Van  Sickle, 
Atkin's  former  employer  and  friend,  offered 
to  advance  the  money  for  the  California  trip. 
Whittlesey  then  assigned  the  two  policies  to 
Van  Sickle.  Van  Sickle  continued  to  loan 
Atkin  funds  for  his  expenses  in  California, 
and  also  for  the  purpose  of  paying  the  pre- 
miums on  his  policies,  and  received  an  assign- 
ment of  other  policies.  In  the  summer  of 
1912,  Van  Sickle  made  a  trip  to  California, 
and  wliile  there  saw  Atkin  and  promised  to 
stand  by  him  to  the  end,  and  after  his  death 
to  pay  his  funeral  expenses  and  his  debts, 
and  subsequently  he  was  furnished  a  list  of 
his  creditors  and  the  amount  owing  to  each. 
Van  Sickle  claims  that  a  full  settlement  was 
liad  between  them  at  that  time.  Van  Sickle 
faithfully  carried  out  Ills  promise  to  his 
friead,  and  when  everything  was  paid  be 
found  ttiat  he  had  advanced  $7,080.27.    The 


amount  received  from  the  insurance  poll- 
cies  exceeded  this  sum  by  $1,785.74,  and  it  is 
this  sum  which  the  chancellor,  after  the 
hearing,  ordered  paid  to  the  estate,  holding 
that  the  assignments  were  made  as  security 
for  the  loans.  Defendant  Van  Sickle  has  ap- 
pealed, and  his  claim  is  that  the  testimony 
does  not  sustain  the  conclusion  of  the  chan- 
cellor. 

[1,2]  Hie  administratrix  and  complainant 
called  defendant  Van  Sickle  as  a  witness  un- 
der the  opposite  party  statute  of  1909,  and 
during  the  examination  the  following  oc- 
curred, touching  his  conversation  or  agree- 
ment with  Atkin  in  California  in  the  sum- 
mer of  1912: 

"After  returning  to  Detroit  I  called  up  Mrs. 
Atkin,  made  an  appointment  at  my  office,  wait- 
ed for  an  hour,  and  she  did  not  keep  it.  I  met 
her  later  on  the  street  with  Mr.  Leonard.  I 
told  her  how  well  Will  looked  at  that  time,  and 
it  was  she  who  discussed  about  ^e  divorce. 
She  asked  if  Atkin  h»d  made  any  insurance  over 
to  her.  I  told  her,  'No.'  Q.  She  asked  you  if 
you  had  gotten  fixed  np,  and  you  said,  'He  has 
fixed  me  up  for  a  time'?  A  I  don't  know  as 
I  said  'fixed  me  np  for  a  time,'  I  said,  'F^xed 
me  up,'  which  he  did.  Q.  Didn't  you  say, 
'When  that  is  gone,  and  I  want  some  more,  he 
promised  he  would?  A  Yes,  sir;  and  he 
would  too.  I  promised  to  look  after  Mr.  Atkin 
as  long  as  he  lived,  and  furnish  nurses,  etc. 
(Objected  to  by  complainant),  and  that  is  the 
reason  he  gave  tlie  policy.  Xes;  be  would  look 
after  me  all  right'' 

Later,  upon  examination  by  his  own  coun- 
sel, the  witness  went  into  detail  with  ref- 
erence to  the  conversation  and  understand- 
ing with  Atkin  in  California,  and  no  protest 
nor  objection  was  made  to  its  reoepaon  by 
complainants.  The  chancrilor  expressed  the 
opinion  that  this  testimony  was  incompe- 
tent under  tlie  statute^  and  refused  to  con- 
sider It  In  readilng  his  condnsion.  Appel- 
lant claims  ttiat  the  statute  was  waived  by 
complainant  and  that  the  chancellor  should 
have  giv«i  the  testimony  due  weight  The 
testimony  was  clearly  incompetent  because 
It  related  to  an  oral  conversation  with  the 
deceased  with  reference  to  the  assignment 
of  the  insurance;  but  we  think  the  statute 
was  waived  by  the  complainant  A  part  of 
the  conversation  was  developed  by  complain- 
ant's counsel.  True,  a  naked  objection  was 
interposed;  but  no  reason  was  assigned 
therefor,  and  no  objection  was  interposed  to 
the  recital  of  the  additional  conversation, 
when  examined  by  his  own  counsel.  Where 
an  administratrix  and  her  counsel  sit  by 
without  maUng  the  proper  objection,  or  any 
objection,  to  the  admission  of  incompetent 
evidence,  they  should  not  be  permitted  aft- 
erward to  successfoll;  urge  the  inhibition  of 
the  statute.  Barbler  v.  Xoung,  115  Mich. 
100,  72  N.  W.  1006 ;  Fox  v.  Barrett's  Estate, 
117  Mich.  162,  75  N.  W.  440. 

[S,  4]  The  inference  is,  from  the  chancel- 
lor's opinion,  that  but  for  the  exclusion  of 
this  incompetent  testimcmy'  his  oonclosion 
might  have  been  different;   bnt  we  flad  iii- 
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Acuity  In  reaching  a  different  conclusion  than 
he  did,  even  by  considering  the  alleged  In- 
competent testimony.  It  cannot  be  question- 
ed that  the  poUdea  assigned  to  Whittlesey 
were  merely  for  security.  He  so  testifies. 
Whittlesey  assigned  them  to  Van  Slckla 
The  status  of  the  policies  must  have  been 
the  same  In  the  hands  of  the  assignee  as  In 
the  hands  of  Whittlesey,  unless  later  chang- 
ed to  an  absolute  sale.  We  And  nothing  In 
the  testimony  which  convinces  us  that  such 
a  change  was  made.  The  other  policies  as- 
signed directly  to  Van  Sickle  are  absolute  in 
form,  and  of  course  the  burden  was  on  com- 
plainant to  show  that  the  assignments  were 
made  as  security.  We  are  led  to  the  con- 
clusion that  the  policies  were  assigned  mere- 
ly for  security  from  the  fact  that: 

(a)  Notes  were  executed  and  delivered  to 
Van  Sickle  with  each  advancement  or  loan 
made.  While  this  Is  not  conclusive.  It  is 
very  persuasdve  in  reaching  the  conclusion. 

(b)  The  interest  on  the  several  notes  was 
computed,  and,  when  due,  new  obligations 
were  given  to  cover  them,  and  this  practice 
was  true  of  the  premiums  upon  the  policies 
that  were  paid  by  Van  Sickle. 

(c)  Van  Sickle  says  that.  If  he  advanced 
more  money,  he  expected  Atkin  would  as- 
sign other  policies.  This  Is  rather  iacon- 
sisteut.  If  the  engagement  was  an  absolute 
one. 

(d)  Neither  Atkln's  lettMS  nor  his  conver- 
sation with  Van  Sickle  In  Callfomia  Indicate 
that  he  regarded  the  assignments  as.  abso- 
lute. 

It  is  urged  as  against  this  view  that  the 
assignments  upon  their  face  are  absolute. 
The  assignments  show  this,  but  this  fact  Is 
not  as  convincing  as  it  would  have  been,  had 
not  the  assignments  to  Whittlesey  as  collat- 
eral security  been  made  In  the  same  form. 
It  is  also  argued  that  the  deceased  express- 
ed a  determination  that  his  wife  should. not 
share  in  his  property.  Tbia  is  to  be  found 
in  one  of  his  own  letters.  It  Is  quite  Ukely 
that  Atkin's  feelings  at  the  last  were  in  ao- 
.cordance  with  this  expression ;  but  the  force 
of  this  point  Is  lessened  by  the  fact  that  this 
bitterness  arose  only  after  she  refused  to 
go  to  him  in  California,  and  at  that  time  at 
least  tbree  of  the  assignments  had  been 
made.  And  then  there  Is  the  further  consid- 
eration in  this  connection  that,  if  he  cared 
nothing  for  his  wife,  he  did  for  bis  aged 
mother  and  his  boy,  and  consequently  must 
have  had  a  desire  to  protect  them. 

Defendant  Van  Sickle's  own  testimony  on 
this  question  Is  far  from  being  conclusive. 
He  does  not  say  In  so  many  words  that  the 
assignments  were  absolute  sales.  He  details 
no  conversation  with  AtkIn  while  in  Califor- 
nia which  is  conclusive  on  that  point  The 
conversation  which  he  does  detail  is  not  alto- 
geOier  inconsistent  with  the  theory  that  the 
assignments  were  regarded  by  both  as  se- 


cniity.  True,  be  testifies  that  he  cla1m»  the 
assignments  are  absolute,  and  he  also  says 
he  had  a  full  settlement  with  AtkIn  while 
in  Callfomia ;  but  be  might  have  had  a  full 
settlement  and  retained  the  policies  as  se- 
curity. 

Complaint  is  made  by  the  ajiimUant  be- 
cause certain  memoranda  made  by  Atkin, 
giving  a  history  of  the  policies,  were  ad- 
mitted and  considered  by  the  court  It  Is 
claimed  this  testimony  was  self-serving  and 
Incompetent.  This  testimony  has  not  been 
considered  by  ns  in  reaching  a  conclusion,  so 
It  will  be  unnecessary  to  consider  it 

We  are  of  the  opinion  that  the  chancellor 
reached  the  right  conclusion,  and  the  decree 
of  the  trial  court  will  be  affirmed,  -with 
costs  of  both  courts  to  the  complainant 


PARENT  et  al.  v.  HODGES  et  al    (No.  375.) 
(Supreme  Court  of  Middgan.    Sept  28,  1915.) 

BOTTNDABIBS  €=»S7— SUIT  TO  BsTABLlSH— Suy- 
nCIBNCT  OF  EJVIDENCE. 

Evidence  in  a  suit  under  Howell's  Ann.  St 
1912,  i  11965,  authorizing  chancery  suits  to  clear 
title,  to  establish  a  boundary  line  and  quiet  title 
to  land,  which  litigation  grew  out  of  conflicting 
surveys,  held  to  show  the  existence  of  a  bound- 
ary fence  for  more  than  20  years,  and  to  au- 
thorize a  decree  for  complainant. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §§  184r-194;   Dec.  Dig.  <e=»37.] 

Appeal  from  Circuit  Cooit,  Oakland  Coun- 
ty, in  C!hancery;  George  W.  Smith,  Judge. 

Bin  by  DoUle  Parent  and  others  against 
George  S.  Hodges  and  others.  From  decree 
for  ooraplalnants,  defendants  appeal.  Af- 
firmed. 

Argued  before  BRCK>K£<,  a  J.,  and 
McALVAT,  KUHN,  MOORE,  STONED, 
OSTBANDEK,  BIRD,  and  STEEKli,  JJ. 

Patterson  &  Patterson,  of  Pontlac,  for  ap- 
pellants. Dondero  &  Howartb,  of  Royal  Oak 
(Pelton  &  McGee  and  Peter  B.  Bromley,  both 
of  Pontlac,  of  counsel),  fOr  appellees. 

MOORB,  J.  This  bill  was  filed  February 
25,  1914,  for  the  purpose  of  establishing  a 
boundary  Une  and  quieting  title  to  land. 
Prom  a  decree  in  accordance  with  the  prayer 
of  Hxe  bill  of  complaint,  the  case  is  brought 
here  by  appeal. 

Virgil  M.  Rose,  on  the  17th  of  July,  1883, 
conveyed  by  warranty  deed  to  Marlva  Hod- 
ges, his  daughter,  the  south  40  acres  off  from 
that  portion  of  the  N.  W.  %  of  section  27, 
in  township  1  N.,  of  range  11  El,  in  Royal 
Oak,  Mich.,  lying  east  of  the  Detroit  and  Bir- 
mingham plank  road,  reserving  a  life  estate 
to  Virgil  M.  Rose.  On  February  20,  1893. 
Mr.  Rose  quitclaimed  to  Mrs.  Hodges  the  40 
acres  above  conveyed,  thereby  releasing  his 
Ufe  estate  to  her.  OH  July  31,  1883,  Vir^l 
M.  Rose  conveyed  to  Harriet  D.  (3arew,  his 
daughter,  all  that  portion  of  the  N.  W.  %  of 
section  27,  in  the  toTsmship  of  Royal  Oak, 
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Oa^and  county,  Mldh.,  lyingr  east  of  tbe  De- 
troit and  BlrmlD^am  tnmplke,  containing 
122  acres,  more  or  less,  except  40  acres  off 
tbe  sonth  side,  reserving  a  life  lease.  Mr. 
Rose  died  in  Jane,  1894.  On  Febmary  21, 
1905,  Harriet  D.  Carew  conveyed  to  ber 
daughters,  DolUe  B.  Parent,  Bessie  D.  Mo 
Ouire,  Kittle  H.  Wilcox,  and  Delia  M.  Ham- 
ilton, the  preDolsee  moationed  tn  the  deed 
from  VirgU  M.  Rose  to  Harriet  D.  Carew. 
At  the  time  of  the  d$ath  of  Marlva  Hodges, 
in  Novraaber,  1904,  she  owned  the  40  acres, 
and  George  S.  Hodges,  as  one  of  her  two 
heirs,  inherited  an  undivided  one-half  of  the 
property  and  received  a  deed  from  Helen  M. 
Bertrand,  daughter  of  his  brother,  Schuyler 
O.  Hodges,  deceased,  of  the  other  halt  The 
daughters  of  Jiirs.  Carew  divided  the  land 
deeded  to  them  Into  four  equal  parts,  and 
tbe  parcel  of  24.1Q  acres  immediately  north 
of  the  Hodges  40  was  set  off  to  DoUie  B. 
Parent,  the  complainant.  Aboat  4  years  be- 
fore tbe  bill  of  complaint  was  filed,  DolUe 
B.  Parent  built  a  bouse  near  the  fence  on 
tbe  north  side  of  tbe  40  acres  and  on  tbe 
strip  of  land  now  in  dispute;  the  house  be- 
ing valued  at  $10,000.  She  claims  that,  while 
she  was  building  it,  George  S.  Hodges,  the 
defendant,  came  to  the  house  and  talked  with 
her  and  made  no  claim  that  she  was  building 
ber  bouse  on  bis  land.  Mr.  Hodges,  before 
this  suit  was  brought,  gave  tbe  MlcbelEon 
Land  Company  a  land  contract  for  bis  40 
acres.  "Xtda  company  claimed  to  own  tbe 
land  north  of  where  Mrs.  Parent  claims  is 
the  boundary  fence.  Including  tbe  land  upon 
which  Mrs.  Parent  has  built  her  house. 

The  complainants  <dalm  tbe  right  to  file 
this  bill  of  complaint  by  virtue  of-  section 
11965,  Howell's  Compiled  Laws.  The  liti- 
gation grows  out  of  conflicting  surveys.  The 
complainants  claim  that  a  survey  made  by  a 
Mr.  Wilmarth  in  1888  is  the  correct  survey, 
while  defendants  claim  that  a  survey  made 
by  Mr.  Russell  should  controL  Complain- 
ants also  claim  that  a  boundary  fence  be- 
tween the  Hodges  40  and  the  land  claimed  by 
complainants  has  existed  and  been  recog- 
nized for  more  than  30  years.  As  to  the 
fences  we  quote  from  tbe  brief  of  defend- 
ants: 

"Regarding  the  north  line  of  the  Hodges  40,  it 
appears  that  the  present  peat  and  wire  fence 
that  is  retVrrpd  to  in  tho  record  has  been  built 
only  7  or  8  years,  and  that  fence  has  not  beon 
built  long  enough  to  be  used  as  a  boundary  fence 
to  establish  the  ownership  of  the  parties  on  ei- 
ther side  of  it.  With  the  eTception  of  this  post 
and  wire  fence,  which  was  built  by  Mrs.  Parent, 
the  other  fem-ee  referred  to  were  in  existence  for 
many  years,  and  during  the  lifetime  of  Virgil 
M.  Rose,  when  he  owned  and  occupied  and  con- 
trolled the  entire  property.  This  post  and  wire 
fence  was  placed  on  the  line  run  by  Surveyor 
Slatt'r,  when  he  was  instructed  to  run  an  arbi- 
trary line  to  include  40  acres  from  the  'Wihnarth 
quarter  line,  so  that  occupancy  or  claim  of  pos- 
session on  the  part  of  Mrs.  Parent  is  not  eutR- 
cient  under  tbe  statute  to  base  a  claim,  and  I 
therefore  contend  that  the  north  line  of  the  prop- 
erty is  to  1)0  determined  and  depends  upon  the  lo- 
cation of  the  quarter  section  line.  Whatever  the 
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character  or  loeatlain  of  tite  old  fences  tb»t  were 
in  existence  daring  the  life  of  Virgil  M.  Rose, 
they  certainly  cannot  be  construed  to  be  and 
were  not  division  fences." 

In  this  connection  it  should  not  be  forgot- 
ten that  Mr.  Rose  parted  with  all  his  inter- 
est in  the  south  40  acres  21  years  before  this 
suit  was  brought,  and  died  nearly  20  years 
before 

The  case  was  tried  in  open  Court  As  to 
the  boundary  fence  the  court  found: 

"For  SS  years  or  more  a  fence  has  existed, 
renewed  when  bnrned  or  decayed,  and  upon  the 
same  line  as  the  present  fence,  separating  what 
is  called  in  tiiis  case  'the  timber  lot'  from  the 
remainder  of  tho  *arm.  The  proofs  are  so  pra- 
i/onderatinK  tliat  I  call  them  conclusive  that  Mr. 
Rose  supposed  this  timbered  lot  contained  40 
acres.  It  did,  if  the  Wilmarth  survey  is  correct. 
It  was  called  the  south  40  acres.  •  •  *  All 
three  parties  clearly  then  understood  the  line  of 
the  fence  was  the  division  line.  *  •  •  It 
marked  the  line  of  the  lands  the  parties  under- 
stood he  was  giving  to  his  daughters.  The 
daughters  of  Mrs.  Carew  so  understood  it  when 
they  received  their  deed,  and  when  they  so  di- 
vided it  as  to  give  Mrs.  Parent  this  strip  in  her 
one-fourth.  Mr.  Rose,  since  the  quitclaim  deed 
of  his  life  estate  to  Mrs.  Hodges  in  Febraary, 
1893,  also  Mrs.  Carew  and  ber  daughters,  since 
the  death  of  Hose  in  1894,  have  been  in  actual 
and  adverse  possession  of  the  land  to  this  fence." 

As  to  tbe  surveys  he  expressed  himself  as' 
follows: 

"Because  tbe  solicitors  were  so  urgent  as  to 
these  various  surveys  in  the  record,  they  are  con- 
sidered briefly.  A  certified  copy  of  the  field  notes 
of  the  original  United  States  government  survey 
made  in  1816  was  presented.  One  Hervey 
Parke,  of  Pontiac,  did  much  surveying  in  Oak- 
land, after  the  county  was  settled,  or  partially 
so.  He  left  notes,  among  which  were  some  of 
this  section.  In  1865  the  board  of  supervisors 
purchased  the  Parke  notes,  and  subsequent  sur- 
veyors made  records  in  books  from  them,  which 
are  kept  in  the  county  clerk's  oflice.  Whether 
the  Parke  survey  of  section  27  was  based  upon 
tbe  government  survey  and  monuments,  or  on 
the  location  of  the  highways,  or  whether  it  was 
correct,  does  not  appear.  County  surveyors  have 
since  added  to  these  books  of  record,  and  survey* 
org  use  them.  Reuben  Russell  seems  to  have 
made  a  survey  on  section  27,  based  upon  the 
Parke  survey,  which  gave  rise  to  the  controversy 
over  the  boundary  lines.  It  is  claimed  the  Duf- 
flelds  moved  their  north  line,  so  as  to  take  in  a 
strip  from  the  Hodges  40,  because  of  the  new  sur- 
veys. Just  how  much  does  not  appear.  I  have 
no  confidence  in  the  correctness  of  the  Russell 
surveys.  If  the  statement  purporting  to  come 
from  Serrell  (a  surveyor  of  much  experience  here, 
who  assisted  RusseU)  is  admissible,  Russell  found 
no  posts  or  monuments,  but  set  comer  posts 
where  he  claimed  be  remembered  they  had  been. 
It  is  a  part  of  the  record  that  ho  made  a  survey 
on  section  28,  and  later  admitted  be  had  made  a 
mistake  of  4  rods.  The  surveys  made  by  Messrs. 
Slater  and  Fisher  were  based  upon  the  Pontiac 
records  of  the  Parke  and  Hussell  survey.  Upon 
this  record  I  think  the  Wilmarth  survey  the 
more  reliable,  and  as  more  nearly  agreeing  with 
the  original  government  survey.  It  seems  proba- 
ble that  Messrs.  Wilmarth  and  Wilcox  did  dis- 
cover what  had  once  been  the  marking  of  the 
quarter  section  comer  by  the  government  survey- 
ors." 

Tbe  case  is  well  briefed,  and  It  was  ar- 
gued at  length'  orally.  The  record'  has  more 
than  200  printed  pages.  In  addition,  we  have 
many  blueprints  and  tracings,  and  copies  of 


Digitized  by 


Coogle 


1074 


IBS  NORTHWESTBBN  BEPORTEB 


(IQcta. 


field  notes.  It  would  do  no  one  any  good  to 
set  out  the  record  In  detail.  We  think  It  es- 
tablishes the  fact  of  the  existence  of  the 
boundary  fence  for  more  than  20  years,  and 
that  if  the  Wilmarth  surrey  is  to  prevail,  and 
it  ought  to  prevail,  the  fence  is  in  the  prop- 
er place. 
The  decree  is  aflBrmed. 


ROGERS  ▼.  FORD.     (No.  878.) 
(Supreme  Court  of  Michigan.     Sept  2S,  1915.) 

1.  Cabbiebs  <S=9318 — Cabbiaoe  of  Pabsenqebs 
— Elevatoks  —  Pebsonal.  Injcbieb  —  Evi- 
dence. 

In  an  action'  for  personal  injury,  surtained 
in  falling  from  an  elevator  car  in  an  office  build- 
ing and  down  the  shaft,  evidence  held  sufficient 
to  sustain  a  judgment  for  plaintiff. 

[Ed.  Note. — Eor  other  cases,  see  Carriers, 
Cent  Dig.  §i  1270,  1307-1314;  Dec  Dig.  «S=» 
318.] 

2.  Dahaobs  4=»132— Excessivb  Damaoxs— 
Irjtjbibs  to  Person — Pebmanent  Injubies. 

A  verdict  of  $2,2S0  was  not  excessive  for 
permanent  injuries  to  a  police  captain  of  such 
a  nature  as  tended  to  shorten  his  life. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  872-885,  896;   Dec.  Dig.  «=»132.] 

Error  to  Circuit  Court,  Wayne  (bounty; 
William  O.  Gage,  Judge. 

Action  by  Andrew  J.  Rogers  against  Ed- 
ward Ford.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  MOORE,  STONE,  OSTRANDER, 
BIRD,  and  STEERE,  JJ. 

Thomas  M.  Cotter,  of  Detroit  (Edward 
Donnelly,  of  Detroit,  of  counsel),  for  appel- 
lant Richard  I.  lawson,  of  Detroit,  for  ap- 
pellee. 

MOORE,  J.  This  is  a  personal  injury 
case.  From  a  verdict  and  Judgment  in  fa- 
vor of  the  plaintiff  in  the  sum  of  $2;250,  the 
case  is  brought  here  by  writ  of  error. 

The  appellant  asks  that  the  case  be  re- 
versed for  the  following  reasons: 

I.  The  verdict  is  contrary  to  the  greater 
weight  of  the  evidence. 

II.  The  verdict  is  grossly  excessive  in  amount. 

III.  There  was  error  in  argument  of  plain- 
tiff's counsel. 

IV.  Refusal  of  defendant's  fifth  request  to 
charge. 

v.  The  overruling  of  defendant's  objection  to 
the  question:  "Is  It  a  usual  thing  to  operate 
the  devator  when  the  doors  are  open?" 

VI.  Denial  of  motion  for  new  trial. 

[1]  The  first  and  sixth  of  these  reasons 
may  be  considered  together.  Plaintiff,  on 
April  5,  1913,  went  to  the  Ford  Building  for 
the  puriwse  of  getting  lunch  at  a  restaurant 
on  the  second  floor.  This  is  a  large  office 
building  owned  by  defendant.  The  plaintiff 
entered  an  elevator  on  the  ground  floor.  The 
elevator,  at  the  request  of  the  plaintiff  and 
another  passenger,  stopped  at  the  second 
floor.  The  other  passenger,  a  Mr.  Wright, 
who  was  a  witness  in  the  case,  got  <^  at  the 


second  floor.  The  plalntifl  attempted  to  fol- 
low Mr.  Wright  from  the  elevator,  and  as  be 
was  doing  so  met  with  the  accident  resulting 
in  the  injuries  for  wUch  this  suit  is  brought. 
Before  plaintiff  succeeded  in  leaving  the  ele- 
vator. It  started  upward.  It  was  stopped 
soon  after  suddenly,  and  plaintiff  fell  upon 
the  second  floor  of  the  building.  From  this 
point  he  either  rolled  or  bounded  back  Into 
the  elevator  shaft;  the  doors  to  the  shaft 
at  that  floor  having  reopened,  and  the  eleva- 
tor having  gone  about  three  or  four  feet 
above  the  second  floor.  The  plaintiff  grasped 
the  cable  that  hung  beneath  the  elevator  car. 
The  elevator  was  then  lowered  to  the  ground 
floor,  and  the  plaintiff  was  released. 

It  was  the  plaintiff's  theory  that  the  ele- 
vator started  without  notice  to  him  while  he 
was  attempting  with  due  care  to  leave  It, 
that  the  doors  of  the  elevator  were  fully 
opened  and  the  elevator  stationary  when  he 
attempted  to  leave  it,  and  that  be  followed 
Mr.  Wright  promptly  In  leaving  the  eleva- 
tor. He  gave  testimony  tending  to  support 
this  theory.  It  was  defendant's  theory  that, 
after  Mr.  Wright  left  the  elevator,  the  plain- 
tiff did  not  follow  him,  or  move  to  follow 
him,  or  give  any  indication  or  desire  to 
leave  the  elevator,  and  that  the  operator 
thereupon  started  to  close  the  doors,  and 
while  they  were  closing,  and  as  the  elevator 
started  to  rise,  the  plaintiff  attempted  to 
get  out  by  thrusting  himself  between  the 
closing  doors,  and  that  he  was  guilty  of  con- 
tributory negligence  in  so  doing.  There  was 
testimony  tending  to  support  this  theory. 

The  testimony  was  not  in  harmony.  The 
trial  Judge  left  these  conflicting  theories 
under  a-  fair  charge  to  the  Jury,  with  the  ice- 
sult  already  stated.  After  the  verdict  a  mo- 
tion was  made  for  a  new  trial  for  substan- 
tially the  same  reasons  for  which  a  reversal 
is  asked  here.  In  denying  the  motion  the 
trial  Judge  stated  he  thought  there  was  an 
abundance  of  testimony  to  Justify  the  ver- 
dict.   We  agree  with  him. 

Should  the  case  be  reversed  because  of 
the  argument  of  counsel?  It  is  stated  in  the 
brief,  and  was  stated  on  the  oral  argument, 
that  the  argument  now  critidzed  was  invited 
by  the  argument  of  opposing  counsel.  The 
trial  Judge  dealt  vrith  part  of  the  argument 
at  the  time.  In  denying  the  motion  for  a 
new  trial,  he  said  of  it: 

"As  to  the  third  ground,  I  was  of  the  opinion 
at  the  time  of  the  argument  that  the  counsel 
for  the  plaintiff,  in  his  zeal,  made  statements 
that  be  should  not  have  made ;  but  I  endeavor- 
ed to  correct  them  in  the  charge,  and  if  a  slip 
is  made  by  an  attorney  in  his  argument  it  can 
be  corrected  by  the  cautions  and  instructions 
of  the  judge.  I  believe  that  was  done  in  this 
case." 

The  argument  is  not  to  be  commended,  but 
in  view  of  what  was  done  by  the  trial  judge, 
and  the  amount  of  the  verdict,  we  do  not 
think  the  case  should  be  reversed  because  of 
the  argument 


9s»For  other  cases  see  same  topic  and  KBT-NXJUBBR  in  all  Ker-NomlMrod  Digests  and  Indexes 


Digitized  by 


Uoogle 


lUeh.) 


JOHNSTON  T.  Klitf  OOOPBBAaXi  00. 


1076 


[>]  This  brlngB  ns  to  tbe  remaining  Quea- 
tlon  requiring  discussion.  Should  the  case 
be  reversed  because  the  verdict  Is  excessive? 
It  Is  true  plaintiff  was  getting  old;  but  he 
seems  to  have  been  In  good  health  at  the 
time  of,  and  for  many  years  prior  to,  the  ac^ 
cldent  He  was  a  captain  of  the  police 
force.  He  described  In  detail  the  Injuries 
be  received  and  the  pain  be  has  suffered  and 
is  suffering.  One  of  the  doctors  described 
the  physical  condition  of  the  plaintiff  as  he 
found  It,  and  testified: 

"In  my  opinion  this  injury  will  have  a  tenden- 
cy to  shorten  the  life  of  the  plaintiff.  My  reason 
for  so  stating  is  that  the  suffering  <^  this  pain 
tends  to  shorten  a  person's  life  to  a  certain  ex- 
tent, and  the  pain  is  caused  by  internal  organs 
and  the  muscles,  which  is  liable  to  be  very  seri- 
ous at  any  time." 

Another  physician  who  saw  the  plaintiff  In 
the  lobby  of  the  Ford  Building,  and  bis  Inju- 
ries Immediately  after  the  accident,  and  who 
saw  him  later  and  examined  him  with  care, 
described  in  extenso  the  conditions  he  found, 
and  testified: 

"Q.  Can  you  say  in  your  judgment  that  the 
injury  is  not  permanent?  A.  No ;  I  cannot. 
I  say  in  my  estimation  the  injury  is  permanent. 
That  is  all  I  can  say^  I  can't  go  beyond  that; 
no  one  can.  Q.  The  injury  is  jpermanent?  A. 
In  my  opinion. ' 

There  Is  other  testimony  of  a  like  char- 
acter.   We  find  no  reversible  error. 
Judgment  is  affirmed. 

This  case  was  originally  assigned  to  Jns- 
tlce  McAI/VAT. 


JOHNSTON  T.  ELM  COOPEBAGB  CO. 
(No.   385.) 

(Supreme  Court  of  Micbigan.    Sept  28,  1916.) 

1.  Master  and  Servant  €=>280— Injubt  to 
Sebvant— Pebemptobt  iNSTBUCTioN— Evi- 
dence. 

Where,  in  an  employe's  action  for  the  sev- 
ering of  bis  arm  by  a  saw,  due  to  the  disengag- 
ing of  a  lever,  so  as  to  permit  a  swinging  table 
to  move  forward,  wben  he  slipped  and  fell 
against  the  table  after  he  had  sawed  some  poles, 

gulled  the  table  into  the  position  where  it  was 
eld  by  the  lever,  and  removed  the  poles,  it  ap- 
peared that  no  part  of  the  apparatus  was  con- 
structed to  support  a  person  slipping  on  the 
floor,  that  plaintiff  was  not  injured  while  oper- 
ating the  saw,  and  that  at  the  moment  before 
the  injury  the  device  was  properly  performing 
its  function,  as  it  had  performed  it  for  sev- 
eral months,  defendant's  motion'  for  a  peremp- 
tory instruction  should  have  been  granted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {S  100:1,  1006,  1008,  1010- 
1015,  1017-1033.  103»-1042,  1044,  1M6-1050; 
Dec.  Dig.  «s>286.] 

2.  Tbiai,  ^5»252— iNSTBrcmoNs— Evidewce— 
Injury  to  Servant. 

Where  there  was  no  evidence  that  the  force 
supplied  to  the  table  by  plaintiff  exceeded  that 
applied  when  the  table  was  used  in  the  ordi- 
nary way,  it  was  error  to  instruct  that  defend- 
ant was  not  responsible  if  the  weight  was  great- 
er than  the  apparatus  was  intended  to  sustain. 


bat  that  otherwim  defendant  midit  be  held  lia- 
ble. ^^ 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  505,  59(1-612 ;   Dec.  Dig.  «=>252.] 

S.  Masteb  and  Servant  ®=3l01,  102— iNjtraT 
TO  Servant— Defective  Machinebt— Dutt 
OF  Master. 

The  defendant  employer's  duty  in  respect 
to  the  device  should  be  measured  by  the  proba- 
bilities that  any  employe  in  the  performance  of 
his  duty  would  be  injured  in  the  way  that  plain- 
tiff was  injured,  and  not  by  the  possibility  that 
the  lever  could  be  accidentally  released. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  135,  171,  174,  178-184, 
192;   Dec.  Dig.  «=»101,  102.] 

Error  to  Circuit  Court,  Charlevoix  Coun- 
ty; Frederick  W.  Mayne,  Judge. 

Action  by  Earle  H.  Johnston  against  Elm 
Cooperage  Company.  From  judgment  for 
plaintiff,  defendant  brings  error.    Beversetl. 

Argued  before  BROOKE,  C.  J.,  and  McAXr 
WAX,  KUHN,  STONE,  OSTBANDBR,  BIRD, 
MOORE,  and  STEEREy  JJ. 

"De  Foe,  Hall  &  Converse,  of  Bay  City,  and 
A.  O.  Urquhart,  of  Boyne  City,  for  appellant 
M.  E.  Sllverstc^  of  Boyne  City,  and  Clink 
&  Williams,  of  East  Jordan,  for  appellee. 

OSTRANDER,  J.  [1]  Defendant  Introdao- 
ed  no  testimony.  That  produced  on  the  part 
of  the  plalntlfl  tended  to  prove  that  whoi  in- 
jured he  was  27  years  old,  and  had  worked 
for  defendant,  at  Its  plant,  from  about  Au- 
gust 1, 1911,  to  March  21,  1912,  when  he  was 
injured  by  ttie  cutting  off  of  his  right  arm 
at  the  elbow.  Excepting  8  weeks  devoted  to 
other  duties,  he  had  worked,  most  of  the 
time,  with  the  machinery  and  apparatus 
which  Inflicted  the  injury.  This  apparatus 
consisted  of  a  circular  saw,  a  swinging  table, 
and  a  lever,  and  was  used  to  cut  the  ends 
off  of  hoop  poles.  The  swinging  table,  hang- 
ing from  the  ceiling,  was  about  6^  feet  long, 
18  Inches  wide,  with  a  back  18  inches  high — 
a  platform  with  a  raised  back.  In  the  back 
and  floor  of  It  was  a  narrow  opening,  or  silt, 
to  receive  the  saw.  Tbe  lever  was  a  piece 
of  hardwood  about  4  feet  long,  fastened  at 
one  end,  back  of  the  saw,  by  a  bolt  to  the 
saw  frame,  or  to  an  upright  In  the  wall 
When  the  table  was  affected  by  gravity 
only,  hanging  vertically  from  Its  supports, 
about  8  Inches  of  the  circumference  of  the 
saw  showed  through  the  slit  in  the  back  and 
bottom  of  It  In  use  it  was  pulled,  or  swung, 
forward,  towards  the  operator,  entirely  free 
from  the  saw,  and  was  held  in  this  position 
by  the  lever,  in  the  underside  of  which  a 
notch  had  been  cut,  which  would  engage 
with  the  back  of  the  table.  The  operator, 
the  table  being  so  held  by  the  lever,  laid  up- 
on it  a  bundle  of  poles,  and,  having  arrang- 
ed them,  lifted  the  lever  and  pushed,  or 
swung,  the  table  against  the  saw  imtll  the 
poles  were  severed,  when  be  swung  it  to- 
wards himself  until  the  notch  In  the  lever 
engaged  the  back  of  the  table,  when  he  re- 
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moved  aifia  carried  away  the  poles.  Wheth- 
er the  lever  was  always  resting  upon  the 
back  of  the  table  and  engaged  the  back  aato- 
matically  Is  not  made  clear.  It  Is  inferred 
that  the  engagement  was  automatic,  but  was 
aided,  or  made  certain,  by  the  operator.  It 
is  Inferred  that  the  table  was  swung  for- 
ward by  the  operator,  the  lever  riding  upon 
the  back  of  It,  until,  having  passed  the  notch, 
it  was  released,  and  was  held  by  the  notch. 

Upon  the  occasion  when  he  was  injured, 
plaintiff  had  sawed  some  poles,  pulled  the 
table  into  the  position  where  it  was  held  by 
the  lever,  removed  the  poles,  and  taken  them 
away.  Returning,  he  slipped,  why  or  upon 
what  does  not  appear,  and,  in  an  effort  to 
save  himself  from  falling,  caught  at,  or 
struck,  or  fell  upon  or  against,  the  table  in 
such  manner  as  to  disengage  the  lever  and 
cause  the  table  to  swing  back  upon  the  saw, 
severing  his  arm.  In  the  time  that  plaintiff 
had  operated  the  table,  the  lever  had  never 
failed  to  hold  It  until  released  by  the  opera- 
tor. But  it  had,  when  operated  by  others, 
or  by  another,  been  disengaged  upon  some 
occasions  by  the  jar  of  machinery  and  by 
throwing  upon  the  table  loads  of  poles.  The 
extent  of  the  vibration  caused  by  machinery 
upon  such  occasions,  the  size  of  the  load  of 
poles  cast  upon  the  table  and  how  thrown 
down,  the  manner  in  which  action  of  the  de- 
vice was  secured — whether  automatic  or 
otherwise — are  not  explained.  Long  use  had 
worn  the  lever,  and,  instead  of  an  opening 
going  squarely  into  the  wood,  the  portion 
against  which  the  back  of  the  tatde  rested 
when  held  by  it  was  not  flat,  but  was  curved. 
Instead  of  an  inch  of  lever  substantially  par- 
allel with  the  back  of  the  table  when  holding 
It  in  place,  there  was  but  about  half  an  inch 
which  really  engaged  the  back  of  the  table. 
It  also  had  a  lateral  motion  of  some  6  or  6 
inches,  owing  to  the  play  it  had  upon  the 
bolt  which  held  it  at  its  end. 

[2]  The  court  submitted  to  the  jury  wheth- 
er it  was  negligence  for  the  defendant  to 
continue  the  use  of  the  lever  in  its  described 
condition,  and  instructed  them  that  the  em- 
ployer could  not  be  held  to  supply  a  device 
which  would  under  any  and  all  conditions 
hold  the  table  away  from  the  saw,  and  In- 
structed them,  also,  in  effect,  that  if  they 
found  that  in  slipping  and  in  his  effort  to 
save  himself  plaintiff  did  not  subject  the 
table  to  a  greater  force,  or  Jar,  than  it  would 
receive  in  its  ordinary  use^  plaintiff  might 
recover.  The  theory  of  the  charge  is  that 
the  employer  was  not  responsible  if  the 
weight  or  pressure  or  disturbance  exerted 
was  greater  than  the  apparatus  was  intend- 
ed to  bear  or  sustain,  but  otherwise  might 
be  held  liable.    To  quote: 

"Now,  gentlemen,  one  of  the  things  in  this 
case  that  you  must  determine  is:  Was  this  a 
reasonably  safe  machine?  In  other  words,  as  it 
was  constructed  and  as  it  stood  there  on  the  day 
in  question,  was  it  reasonably  safe?  Would  it 
stand  the  strain,  the  jar  or  shock  nsually  put 


upon  it,  and  that  was  intended  to  be  put  upon 
it,  and  must  necessarily  be  pat  upon  it,  in  the 
actual  running  of  the  business,  as  it  was  actual- 
ly then  operated  by  the  defendant?  If  it  was 
strong  enough  to  stand  that  strain,  then  the  de- 
fendant has  met  its  foil  duty  io  the  case.  If 
the  plaintiff,  when  be  slipped,  placed  an  unusu- 
al or  extraordinary  strain,  shock,  or  jar  upon 
this  machine— outside  of  and  beyond  that  which 
it  would  receive  in  the  actual  working  of  each 
day — then  be  cannot  recover,  because  the  ma- 
chine was  subjected  to  a  test  that  it  was  not  in- 
tended to  stand,  beyond  the  working  test  as  I 
have  given  it  to  you." 

It  will  be  noted  that  the  lever  and  its  ac- 
tion were  simple.  It  was  not  a  safety  device, 
but  a  convenience,  a  part  of  the  apparatus 
useful  in  operating  the  saw,  as  was  the  ta- 
ble and  its  supports.  If  tlie  empty  table  was 
disengaged  wliile  the  saw  was  running,  no 
harm  oould  result;  and  at  the  moment  be- 
fore plaintiff  was  injured  the  device  was  per- 
forming, as  it  had  performed  for  the  6 
mouths  or  more  that  plaintiff  had  operated 
the  saw,  its  proper  function.  It  was  hold- 
ing the  table  in  position  to  receive  another 
bundle  or  armful  of  poles.  Plaintiff  was  not 
injured  while  operating  the  saw.  It  was  as 
though  another  workman  had,  in  passing, 
slipped,  caught  the  table,  and  been  injured. 
No  part  of  the  apparatus  had  been  oonstroct- 
ed,  nor  was  it  maintained,  to  support  a  per- 
son falling,  or  sllndng  on  the  floor. 

[3]  The  motion  of  def«idant  for  a  per- 
emptory instruction  should  have  been  grant- 
ed. There  was  no  evidence  from  which  the 
Jury  oould  determine  that  the  force  ai^iUed 
to  the  table  by  plaintiff,  or  the  blow  it  re- 
ceived, was  a  greater  strain  upon  the  device 
than  those  it  would  receive  in  the  actual  or- 
dinary conduct  and  management  of  the  bus- 
iness. Again,  the  rule  given  to  the  jury  for 
determining  defendant's  liability  is  wrong.' 
The  rule  was  applied  after  the  device  bad 
been  some  time  in  use.  If  it  is  a  proper  rule, 
it  would  be  applicable  in  like  circumstances 
if  the  device  had  been  in  use  a  day  or  a 
month.  It  would  be  applicable  in  any  case 
where  an  employe  stumbled  or  fell,  and,  to 
save  himself,  grasped  at,  or  fell  against,  ma- 
chinery not  up  to  some  standard  of  efficiency, 
which  gave  way,  and  so  did  not  save  him 
from,  or  did  expose  him  to,  serious  Injury. 
We  said  in  Schroeder  v.  Car  Oo.,  66  Mich. 
132,  184,  22  N.  W.  220,  221: 

"The  fact  of  injury  and  the  possibility  of 
guarding  against  it  do  not  necessarily  make 
out  a  case  of  culpable  negligence.  Very  few  acta 
in  life  are  done  with  such  care  to  prevent  acci- 
dents as  would  have  been  possible ;  and  the  law 
only  requires  of  any  one  that  degree  of  care  and 
prudence  which  persons  who  are  reasonably  care- 
ful ordinarily  observe." 

And  in  Johnson  v.  Jackson,  168  Midi.  149, 

154,  133  N.  W.  &i5,  947,  we  said: 

"Defendant's  dut^  in  the  premises  is  to  bo 
measured  by  probabilities — not  by  the  possibility 
that  the  lever  could  be  released  in  the  manner 
suggested  by  counsel,  but  by  the  probabilities 
that  any  employe  in  the  performance  of  duty  in 
the  place  In  question  would  ever  in  such  a  way 
release  the  clip  and  the  lever." 
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PlalntlfF  Is  most  nnfortunate,  bat  Ills  in- 
jury cannot  be  ascribed  to  the  negligent  con- 
duct of  his  employer. 

Xhe  judgment  Is  reversed,  and  there  ap- 
pears to  be  no  reason  for  a  new  tilaL 


NEWELL  T.  DETROIT,  G.  H.  &  M.  RY.  CO. 

(No.  865.) 
(Supreme  Court  of  Michigan.     Sept.  28,  1916.) 
Baii,soadb  ®=»35&— Injubiks  to  Fkbsons  or 

TBACKS— LlABIUTT. 

Where  a  railroad  company  posted  a  notice 
warning  persona  other  than  employes  from  nslng 
a  bridge  and  trestle,  it  is  not  liable  for  the  run- 
ning down  of  a  section  laborer  using  the  bridge 
in  place  of  a  highway  to  go  to  work,  though  the 
engine  which  ran  him  down  was  not  equipped 
with  lights. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  {{  1238,  1239;   Dec.  Dig.  «=9359.] 

Itoor  to  Circuit  Court,  Ottawa  County; 
Orien  S.  Cross,  Judge. 

Action  by  Sarah  Newell,  admlnlstratriz  of 
the  estate  of  David  Newell,  deceased,  against 
the  Detroit,  Grand  Haven  &  Milwaukee  Rail- 
way Company.  There  was  a  judgment  for 
defendant^  and  plaintifF  brings  error.  Af- 
firmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  MOORE,  STONE,  08TRANDBR, 
BIRD,  and  STBBRE,  JJ. 

Louis  H.  Osterhous,  of  Grand  Haven,  for 
appellant.  Harrison  Geer,  of  Detroit  (W.  K. 
Williams,  of  Detroit,  of  counsel),  for  appel- 
lee. 

KUHN,  J.  This  is  an  action  brought  by 
the  plaintiff  to  recover  damages  for  the 
death  of  one  David  Newell,  who  was  run 
down  and  Instantly  killed  by  one  of  the 
defendant's  locomotives  at  6:16  a.  m.,  cen- 
tral standard  time,  January  14,  1914,  while 
It  was  still  dark. 

The  defendant  owns  and  operates  a  line 
of  railway  mnning  from  the  dty  of  Grand 
Haven  northerly  and  eastwardly  through 
Ferryabnrg,  which  Is  a  village  of  some  300 
or  400  inhabitants,  to  Detroit,  and  the  prop- 
erty includes  a  strip  of  track  between  a 
ralli'oad  trestle  over  the  south  channel  of  the 
Grand  river  and  a  swing  bridge  over  the 
main  channel  of  the  Grand  river  between 
Grand  Haven  and  Ferrysburg  station.  The 
right  of  way  at  this  point  consists  of  an 
embankment  built  up  to  a  height  of  from  8 
to  12  feet  above  the  ordinary  ground  level 
on  each  side,  and  is  occupied  by  two  straight 
parallel  tracks.  The  west  track  is  the  main 
line  of  the  defendant  railway  company;  the 
east  track  is  the  main  line  of  the  Pere  Mar- 
quette Railroad  Company,  which  company 
was  using  the  same  at  the  time  in  question 
under  a  lease  from  the  defendant  The  dis- 
tance from  the  bridge  to  the  trestle  is  1,455 
feet,  and  the  trestle  Itself  is  650  feet  in 
length ;   there  being  two  separate  trestles, 


one  for  the  east  tracb  and  one  for  the  west 
track,  separated  by  an  open  space  of  about 
6  feet.  The  tracks  from  the  swing  bridge 
south  up  to  the  Pere  Marquette  cross-over 
b^ond  the  trestle  were  maintained  and  look- 
ed after  by  the  section  crew  of  the  defend- 
ant company,  and  not  by  any  employes  of  the 
Pere  Marquette  Railroad  Company.  Mr. 
Newell  was  a  member  of  the  Grand  Haven 
section  crew  of  the  Pere  Marquette  Railroad 
Company,  and  his  section  commenced  about 
000  feet  south  of  the  trestle  and  extended  in 
a  southerly  direction.  The  defendant  main- 
tained on  the  bridge  a  sign  which  read  as 
follows: 

"Warning:  Jfo  Thoroughfare. — No  peraons  al- 
lowed on  this  bridge  except  employes 

— and  also  had  similar  signs  at  both  ends 
of  the  trestle. 

Plaintiff's  decedent,  who  resided  at  Ferrys- 
burg, was  accustomed  to  report  for  work  ev- 
ery morning  at  the  Grand  Haven  depot  at 
6:25  a.  m.,  and  it  was  his  habit  and  custom 
to  go  to  his  work  upon  and  along  the  rail- 
road track  from  his  home  in  Ferrysburg, 
which  made  the  distance  shorter  than  if  he 
bad  traveled  along  the  public  hi^way.  On 
the  morning  in  question  he  left  his  home  be- 
tween 6  and  6:15,  and  met  his  partner,  a  Mr. 
Lulofs,  and  they  started  for  Grand  Haven 
about  6:10.  This  was  the  last  seen  of  Mr. 
Newell  alive,  and  he  and  his  fellow  work- 
man, Mr.  Lulofs,  were  run  down  and  killed 
by  a  locomotive  of  the  defendant  company, 
which  was  backing  down  the  track  without 
a  headlight  on  its  tender.  It  was  the  theory 
of  the  plaintiff  that  the  defendant,  in  oper- 
ating Its  engine  In  this  manner,  under  the 
circumstances  and  at  the  time  and  place  lu 
question,  disregarded  its  duty  to  any  person 
who  might  have  been  walking  along  the 
tracks,  and  particularly  to  the  plaintiff's  in- 
testate, in  the  following  respects: 

(1)  In  not  keeping  any  reasonable,  proper, 
and  necessary  watch  and  lookout  for  pedestrians 
along  the  track. 

(2)  In  not  having  and  keeping  upon  the  engine 
tender  a  suitable,  sufficient,  and  necessary  head- 
light, which  would  serve  as  a  warning  to  pedes- 
trians on  the  track,  and  by  the  light  of  which 
the  engine  crew  conld  have  seen  such  pedes- 
trians. 

(3)  In  not  keeping  a  watch  and  lookout  from 
and  on  the  footboard  on  the  rear  of  the  engine. 

(4)  In  not  blowing  the  whistle,  or  sounding 
any  signal  or  warning  whatever,  that  could  have 
been  heard  by  any  pedestrians  on  the  track,  and 
also  that  the  injury  complained  of  is  claimed  to 
have  been  inflicted  "willfully,  recklessly,  care- 
lessly, negligently,  and  wantonly." 

At  the  dose  of  the  proofs  in  the  case  coun- 
sel for  defendant  moved  the  court  to  direct 
a  verdict  of  no  cause  of  action  for  the  fol- 
lowing reasons: 

(1)  Because  the  plaintifTs  intestate  was  a 
trespasser,  to  whom  the  defendant  at  the  time 
and  place  in  question  owed  no  duty,  other  than 
to  do  him  no  willful  or  wanton  injury. 

(2)  Because  the  defendant  had  not  been  guilty 
of  any  willful  or  wanton  injury. 


4s>For  other  caasa  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbered  Dlgeets  and  Indexes 

Digitized  by  LjOOQIC 


1078 


iSS  M<mTHWE8TEBN  RKPORTBR 


(3)  Beeawe  vMvtUF*  i&tcatste  mm  cirilty  of 

cootribatorjr  neflitence. 

The  trial  court  directed  a  verdict  for  the 
defendant  on  tbe  (round  that  tbe  defendant, 
having  put  up  clgns  warning  people  to  ke^ 
off  the  track,  bad  done  its  full  duty  to  the 
public,  being  of  tbe  opinion  that  the  caae 
preitented  was  ruled  by  the  decision  of  this 
court  in  Winnie  v.  U  S.  &  M.  S.  R.  Co.,  160 
Mich,  334,  125  N.  W,  361. 

It  is  tbe  claim  of  the  plaintiff— and  testi- 
mony was  offered  to  sustain  this  daim — 
that  tbe  right  of  way  in  question  had  for 
years  been  used  by  the  public  as  a  thorough- 
fare, and  that  therefore  plaintiff's  decedent 
was  a  licensee,  and  not  a  trespasser,  upon 
tbe  railroad  right  of  way  and  tracks  at  the 
time  he  was  killed.  Counsel  for  appellant, 
in  a  well-prepared  brief,  has  gone  over  all 
tbe  authorities  in  tbe  various  Jurisdictions 
rivon  this  question,  and  concedes  the  rule 
Uint  ordinarily  a  railway  company  owes  no 
greater  duty  to  a  trespasser  upon  Its  track 
than  to  use  reasonable  care  not  to  Injure 
him  after  bis  peril  has  been  discovered,  and 
that  the  company  need  exercise  no  lookout, 
nor  maintain  any  crew  or  watchman,  to  dis- 
cover him,  but  contends  that  this  rule  should 
not  apply  to  a  situation  where  people  are  ac- 
customed to  travel  on  tbe  railroad  tracks 
and  this  public  use  Is  known  to  the  rallroaa 
company.  In  discussing  the  case  of  Winnie 
V.  Railroad  Co.,  supra,  counsel  says  that  it 
should  be  distingulRhed,  but  does  not  Indi- 
cate in  what  way  It  can  be  distinguished. 
He  further  aays  that  the  decision  Is  contrary 
to  all  other  authorities  in  the  state,  and  has 
been  in  effect  overruled  by  tbe  decision  in 
Iluggi'tt  V.  Receivers,  etc.,  148  N.  W.  805. 

It  is  true  that  an  examination  of  all  the 
authorities  discloses  that  there  is  considera- 
ble conflict  in  the  various  Jurisdictions  over 
the  duty  railroad  companies  owe  to  tres- 
passers on  their  tracks.  But  in  our  opinion 
the  situation  here  presented  is  clearly  ruled 
in  this  xtute  b.v  the  decision  In  the  Winnie 
Case,  supra,  which  we  think  cannot  be  dis- 
tinguished in  principle.  This  court  In  that 
case  said: 

"It  is  difficult  to  conceive  what  more  this  com- 
pany could  have  done  to  give  warning  to  the 
>en«ral  public  that  this  was  a  place  of  danger. 
The  evioence  tended  to  show  that  a  fence  had 
been  maintained  which  had  been  torn  down  from 
time  to  time,  Tbe  yard  was  very  plainly  de- 
voted to  railroad  tracks,  in  which  cars  and  en- 
gines were  frequently  moving  back  and  forth 
and  were  of  tbemselTes  a  warning  of  danger, 
and,  with  the  notices  posted  as  they  were,  the 
public  who  saw  fit  to  pass  over  these  tracks  did 
80  with  full  knowledge  of  the  danger.  Kxccpt 
by  stationing  men  at  the  highway  along  the 
track,  it  is  impossible  to  conceive  how  tbe  com- 
pnnv  could  have  more  effectively  warned  the 
mililir  that  tliis  territory  was  not  a  thorongh- 
inre.  The  case  upon  this  point  is  very  siniilnr 
to  that  of  IVrego  v.  Railway  Co.,  158  Mich.  225, 
122  N.  W.  Ki5." 

We  see  no  reason  why  tbe  conclusion  there- 
in reached  should  be  now  overruled,  as  we 


are  of  the  oidnion  that  that  eoBdnahm 
sbonld  result,  not  only  In  the  proteetlOB  of 
property,  but,  what  is  fiir  more  important, 
tbe  preservation  of  personal  aeciuity  and  tan- 
man  life.  Tbe  right  of  way  was  tbe  ezda- 
sive  property  of  the  defendant,  upon  wblcb 
no  luanthorized  person  had  the  right  to  be 
for  any  purpose.  Plaintiff's  decedent  in  this 
case  was  not  upon  the  right  of  way  by  any 
Invitation  of  tbe  defendant,  express  or  Im- 
plied. He  was  there,  knowing  of  the  defend- 
ant's wish  that  he  should  not  walk  along  tills 
right  of  way  at  the  point  in  question;  de- 
fendant having  for  years  maintained  signs 
forbidding  people  doing  what  the  decedoit 
did.  He  was  not  there  to  transact  any  bu^- 
ness  whatever  for  the  defendant,  and  in  oar 
opinion,  as  was  said  in  the  Winnie  Case,  the 
railroad  company  did  all  that  it  should  be 
called  upon  to  do  In  warning  the  public  of 
the  fact  tliat  the  right  of  way  was  not  a 
thoroughfare.  A.  court  should  not  say  bo 
willful  trespassers  of  mature  years,  after 
they  have  been  warned,  that  if  they  go  up- 
on a  railroad  trade  in  case  it  suits  their  con- 
venience the  railroad  company  is  obliged  to 
protect  them  further*  than  to  avoid  doing 
them  Injury  after  their  peril  Is  dlscovered- 

We  think  that  this  case  is  readily  distin- 
guishable from  Huggett  v.  Receivers,  supra, 
where  a  child  of  2  years  and  8  months  of 
age  was  run  over  In  the  dty  of  Alma  at 
about  1:40  o'clock  in  tbe  afternoon,  while 
walking  down  the  track  of  the  defendant 
within  tbe  limits  of  that  city  and  between 
two  public  crossings.  We  think  the  distinc- 
tion can  be  readily  drawn  from  the  follow- 
ing language  used  by  Mr.  Justice  Steere  in 
writing  that  opinion: 

"Conceding  that  children  non  snl  juris,  in- 
vading private  property,  are  technical,  but  nn^ 
conscious,  trespassers,  as  would  be  a  wandering 
animal,  the  view  is  sustained  by  these  cases  and 
abundance  of  other  authority  that  they  are  nut 
willful  trespassers,  knowingly  doing  a  wrong  or 
incurring  a  risk  in  a  sense  which  could  legally 
charge  them  with  negligence  or  personal  respon- 
sibility, as  in  the  case  of  older  persons  not  under 
such  disabiUty." 

In  tbe  instant  case  we  have  a  man  of  ma- 
ture years,  in  the  full  possession  of  ail  his 
faculties,  and  not  a  child  of  tender  years, 
incapable  of  "knowingly  doing  a  wrong  or 
incurring  a  risk  in  a  sense  which  could  le- 
gally charge  them  with  negligence  or  per- 
sonal responsibility."  lliere  is  no  escape 
from  the  conclusion  that  under  the  author- 
ities in  this  state,  under  the  facts  set  forth 
In  this  record,  plaintiff's  decedent'  was  a 
willful  trespasser,  and  that  therefore  the  cir- 
cuit Judge  was  correct  in  holding  that  there 
was  no  liability  on  the  part  of  the  defend- 
ant, and  in  directing  a  verdict  in  its  favor. 

Judgment  is  affirmed. 

This  is  a  case  originally  assigned  to  the 
late  Justice  McALVAT,  remaining  undeter- 
mined  at  the  time  of  his  death. 
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MORGAN  T.  ZANGKB.     (No.  38&) 
(Supreme  Court  of  Michigan.     Sept.  28,  1915.) 

BbOKERS  €=>54  —  COKMISSION  —  Stjfficiknct 

OF  Service. 
A  broker  to  i>rocure  a  tenant  was  not  en- 
titled to  a  commission  when  be  brought  an 
offer  of  tenancy,  and  could  not  recover  until  be 
■bowed  that  the  propoeed  tenant  was  ready, 
willing,  and  aUe  to  carry  oat  the  terms  of  the 
offer. 

[Ed.  Note.— For  other  cases,  see  Broilers, 
Cent.  Dig.  |t  76-81 ;    Dec.  Dig.  <S=>54.] 

Srror  to  Olrcnit  Court,  Wayne  Coanty; 
Philip  T.  Van  ZUe,  Judge. 

Action  by  Charles  L.  Morgan  against  O. 
W.  Zanger.  Judgment  for  defendant,  and 
plalntUt  brings  error.    Affirmed. 

Argued  before  BROOKE,  C.  J.,  and 
KUHN,  MOORE,  STONE,  OSTRANDER, 
BIRD,  and  SXBBRE,  JJ. 

George  W.  Trendle,  of  Detroit,  for  appel- 
lant Lucking,  Helfman,  Lucking  k  Hanlon, 
of  Detroit,  for  appellee. 

STONE,  J.  This  la  an  action  In  assump- 
sit to  recover  a  commission  of  $5,000,  for 
alleged  services  In  obtaining  a  tenant  for 
certain  premises  in  the  city  of  Detroit.  The 
declaration  ^lieges: 

That  on  or  about  October  26,  1911,  the  de- 
fendant made  an  agreement  with  the  plain- 
tiff to  pay  the  latter  said  sum  of  money  as 
a  commission  for  certain  services  to  be  ren- 
dered in  procuring  a  tenant  for  certain  de- 
scribed property;  said  agreement  being  in 
substance  as  follows: 

"That  if  this  plaintiff  woald  secure  a  written 
offer  from  certain  persons,  to  wit,  one  J.  M. 
Ward,  of  the  city  of  Detroit,  for  a  30-year  lease 
of  the  above-described  premises,  at  a  net  an- 
naal  rental  to  this  defendant  of  (18,000  for 
each  year  of  suid  term,  lessee  to  pay  all  taxes 
and  insurance,  said  lessee  to  farther  agree,  in 
said  offer,  to  deposit,  as  security  for  said  rent- 
als, either  a  $30,000  cash  deposit,  said  deposit 
to  draw  interest  from,  this  defendant  at  the 
rate  of  6  per  cent,  per  annum  (the  same  to  be 
payable  in  installments  during  the  erection  of 
a  theater  building,  to  be  by  this  defendant 
erected  on  said  described  premises  at  a  cost 
not  to  exceed  $100,000,  the  same  to  be  erected 
for  the  tise  of  said  tenant  or  tenants  as  a  con- 
sideration for  said  rentals),  or  said  offer  to 
contain  the  indorsement  of  two  first-class  busi- 
ness men  of  the  city  of  Detroit,  then  the  said 
defendant  wonld  pay  this  plaintiff  th*  said  stun 
aforesaid." 

That  the  said  defendant  then  and  there 
promised  to  pay  the  plalntiCT,  upon  receipt 
of  snch  written  offer  as  aforesaid,  the  sum 
of  $9,000.  That  although  the  plaintiff,  on, 
to  wit,  November  14,  1911,  performed  said 
work  and  procured  and  tendered  to  said  de- 
fendant such  written  offer,  as  agreed,  and 
folly  performed  and  carried  ont  all  the 
agreements  by  him  to  be  performed  and  car- 
ried out,  yet  the  said  defendant  refused,  and 
etlll  refuses,  to  pay  the  said  sum  so  prom- 
ised, althoagh  demand  has  been  made  on 
Mm,  etc.    Then  followed  the  common  counts. 


The  plea  was  the  general  issue. 

Upon  the  trial  it  was  the  claim  of  the 
plalntur  that,  at  the  reauest  of  the  defend- 
ant, he  (the  plaintiff)  obtained  la  writing 
tnm  said  Ward  the  following  offer,  which 
was  delivered  to  the  defendant,  to  wit: 

"With  reference  to  the  lease  of  your  property 
on  Broadway  and  your  erecting  a  theater  for 
ns  with  a  seating  capacity  of  1,500,  to  cost 
not  to  exceed  $100,000 :  We  will  pay  you  $18,- 
000  per  year  rental  of  same,  and  pay  all  taxes, 
insurance,  etc.,  on  a  30-year  lease.  As  a  guar- 
anty of  good  faith  on  our  part  and  security  for 
rent,  we  will  put  up  either  a  $.30,000  cash  de- 
posit, payable  in  instsllments  during  the  erec- 
tion of  the  building,  or  the  indorsement  of  two 
first-class  business  men  of  this  city ;  $30,000 
cash  deposit  to  bear  (J  per  cent,  interest.  Trust- 
ing we  can  close  this  matter  in  the  near  fu- 
ture, I  remain, 

"Yours  very  truly,  J.  M.  Ward." 

It  was  the  further  claim  of  the  plaintiff 
opon  the  trial  that  after  further  negotia- 
tions it  finally  developed  that  the  defendant 
only  had  a  13-year  lease  of  a  part  of  the 
property,  that  one  Waldo  A.  Avery  was  the 
owner,  and  that  he  (Avery)  would  not  sanc- 
tion the  arrangement,  and  consequently  the 
deal  fell  through.  The  plalnUff  further 
claimed  that  Ward  stood  ready,  willing,  and 
able  to  carry  out  his  written  offer,  and  that 
It  was  not  by  reason  of  any  default  on 
Ward's  part  that  the  deal  was  not  consum- 
mated. 

The  defendant  claimed  that  he  told  plain- 
tiff, and  the  latter  fully  understood,  that 
Mr.  Avery  owned  the  premises,  and  that  all 
negotiations  must  be  submitted  to,  and  be 
subject  to  the  approval  of,  Mr.  Avery.  While 
the  plaintiff  attempted  to  deny  this,  yet  on 
cross-examination  be  testified  that  defendant 
mentioned  Mr.  Avery  as  being  the  owner  of 
the  property,  and  interested  in  the  matter, 
and  that  he  was  to  furnish  the  money. 

The  plaintiff  claimed  that  he  was  entitled 
to  hla  commission  of  $5,000,  be  having 
brought  the  parties  together  at  the  request 
of  the  defendant,  and  having  obteined  the 
written  offer  which  was  accepted  by  the  de- 
fendant under  the  promise  to  pay  such  com- 
mission; that  it  made  no  difference  to  the 
plaintiff  what  the  attitude  of  Mr.  Avery  was. 
Inasmuch  as  bis  agreement  was  with  defend- 
ant alone. 

There  was  evidence  tending  to  support  the 
respective  claims  of  the  parties,  and  much 
conflict  in  th^r  claims.  At  the  conclusion 
of  the  testimony  the  trial  court  directed  a 
verdict  and  Judgment  for  the  defendant,  up- 
on the  ground  that,  taking  the  most  favor- 
able view  of  the  evidence,  the  plaintiff  had 
notice  that  Mr.  Avery  was  the  owner  of  the 
premises,  and  had  an  interest  In  the  very 
matter  of  the  contract,  and  that  the  whole 
matter  of  the  offer  was  tentative,  and  de- 
pendent upon  the  approval  of  Mr.  Avery, 
who  was  to  furnish  the  money  for  the  erec- 
tion of  the  proposed  building. 

The  plaintiff  has  brought  the  case  here  for 
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review,  and,  while  there  are  a  number  of 
assignments  of  error,  the  plaintiff  says  there 
Is  but  one  question  raised,  and  that  is:  Did 
the  trial  court  err  in  directing  a  verdict  for 
the  defendant,  and  In  refusing  to  submit  the 
case  to  the  Jury  upon  plalntUTs  requests  to 
charge?  The  position  of  the  plaintiff  is 
fairly  disclosed  in  the  following  objection  to 
the  introduction  of  evidence  offered  by  de- 
fendant to  show  the  ownership  of  the  prop- 
erty: 

"PlaintiFs  counsel:  I  want  to  enter  an  ob- 
jection to  tiie  admission  of  this  testimony  in 
regard  to  the  ownersliip;  that  the  ownership 
lias  no  bearing  whatever  on  this  case,  for  the 
reason  tliat  all  we  must  prove  is  that  we  pro- 
duced a  dient,  or  purchaser,  willing  and  able, 
and  that  the  ownership  of  the  property  was  a 
personal  matter  between  Mr.  Zanger  and  bis 
client;  and  that  the  ownership  has  nothing  to 
do  with  this  contract." 

The  plaintiff's  second  request  to  charge 
was  as  follows: 

"I  charge  you  that  if  you  find  that  the  party 
obtained  by  plaintiff  was  ready,  willing,  and 
abie  to  carry  out  the  terms  of  the  agreement  in- 
troduced, and  was  prevented  from  so  doing  by 
the  acts  of  the  defendant,  then  I  charge  you 
to  bring  a  verdict  for  plaintiff  for  $6,000  and 
costs." 

The  position  of  the  plaintiff  is  fairly  dis- 
closed by  the  following  question  and  answer 
In  his  cross-examination: 

"Q.  You  brought  this  paper,  and  considered 
that  Tou  earned  $5,000?  A.  I  certainly  did; 
yes,  Mr." 

Here  he  claims  the  right  to  recover  on  a 
consummated  contract. 
Defendant's  propositions  are: 

(1)  Plaintiff  is  not  entitled  to  recover,  because 
he  knew  that  Mr.  Avery  was  "the  owner  of  the 
property  •  •  •  interested  in  it  •  •  *  ii- 
roncially,  to  put  up  the  building,"  and  that  the 
piayment  of  commission  to  plaintiS  was  condi- 
tional upon  the  final  acceptance  of  the  offer  by 
Mr.  Avery. 

(2)  The  maker  of  the  offer,  J.  M.  Ward,  was 
never  able  to  carry  out  his  offer  and  to  pro- 
vide a  "530,000  cash  deposit,"  or  "the  indorse- 
ment of  two  first-class  business  men." 

(3)  The  offer  of  J.  H.  Ward  was  not  certain 
and  complete,  and  the  offer  and  acceptance 
thereof  would  not  have  constituted  an  enforce- 
able contract. 

Passing  the  first  proposition  and  consider- 
ing the  second,  we  are  of  opinion  that  the 
man  Ward,  by  his  own  undisputed  testimony, 
was  not  able  or  ready  to  carry  out  his  offer. 
He  had  at  most  but  $5,000,  and  his  testi- 
mony was  very  vague  and  unsatisfactory  as 
to  his  having  that  amount.  The  whole  mat- 
ter of  carrying  out  the  terms  of  the  offer 
was  "in  the  air,"  so  to  speak. 

It  is  conceded  that  the  two  "first-class 
business  men"  whose  indorsement  was  of- 
fered were  Harry  B.  Beecher  and  Charles  J. 
Holton.  The  record  shows  that  it  was  un- 
disputed that  they  never  authorized  Ward 
or  anybody  to  agree  that  they  would  either 
indorse  or  guarantee  any  lease  or  agreement 
■whatever,  or  agreed  to  put  any  money  into 
the  proposition.  They  had  made  no  binding 
agreement  whatever. 


The  plaintiff  seema  to  be  of  the  opinion 
that  his  right  to  the  commission  was  estab- 
lished when  he  brought  a  paper  offer,  and 
that   it    was    not    necessary   to    show    that 
Ward  was  able  and  ready  to  carry  oat  tbe 
terms  of  his  offer.    We  do  not  so  understand 
the  law.    In  fact,  by  the  statement  of  coun- 
sel in  his  objection  to  testimony,  and  In  his 
request  to   diarge,    which   we  have  copied 
above,  it  is  conceded  that,  to  entitle  plain- 
tiff to  recover,  he  must  show  Oiat  he  produc- 
ed a  party  "ready.  Willing,  and  able  to  carry- 
out  the  tOTms  of  the  agreement  introduoed." 
His  failure  to  show  this  constituted  an  in- 
superable objection  to  hia  recovery.     In  Ev- 
ans V.  Russell,  147  N.  W.  480,  it  was  held 
that,  where  a  plaintiff  produced  a  purchaser 
able  and  willing  to  purchase  and  pay  the 
price,  he  was  entitled  to  recover.    Nothing  lesa 
would  entitle   him  to   recover.     See,  also, 
Blttkeslee  v.  Peabody,  147  N.  W.  570.    None 
of  the  authorities  cited  by  plaintifTs  counsel 
would  justify  a  recovery,  in  the  absence  of 
this  evidence.    For  the  reason  above  stated, 
we  are  of  opinion  that  the  trial  court  reach- 
ed the  correct  conclusion,  and  did  not  err  in 
directing  a  verdict  for  the  defendant 

We  also  think  that  there  was  merit  In 
defendant's  third  proposition;  but  we  shall 
not  discuss  it,  for  the  reason  that  what  we 
have  already  said  disposes  of  the  case. 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

The  late  Justice  McALVAT  took  no  part  In 
this  decision. 


WILLIAMS  et  al  v.  LAWSON  et  ai 

(No.  37ft) 

(Supreme  Court  of  Michigan.    Sept  28,  1915.) 

Deeds  ®=>174— Boiujino  Rbstbictions— En- 

rORCI3IEN'I>— PeBSONS  BOUND — NoTICE. 

Where  buildings  on  lots  on  the  south  mde 
of  the  street  were  restricted  to  dwelling  houses 
at  least  two  stories  high,  to  cost  sot  less  than 
$2,(X)0,  and  to  be  set  not  less  than  20  feet  from 
the  front  lines  of  the  lots,  defendants,  entei^ 
ing  into  a  contract  for  the  purchase  of  a  lot 
on  tbe  north  side  of  the  street,  none  of  the 
title  deeds  to  which  showed  any  restrictiona^ 
and  wUliout  knowledge  of  the  claim  that  the 
street  was  restricted,  and  with  the  assnraiice 
<^  the  right  to  put  up  a  two-story,  brick,  four- 
family  apartment  house,  and  wko  were  parties 
to  no  parol  agreement  could  not  be  enjoined 
from  its  constraction. 

[Kd.  Note.— For  other  cuses,  see  Deeds,  Cent 
Dig.  §  544;   Dec.  Dig.  <3=»174.] 

Appeal  from  Circuit  C!ourt,  Wayne  Coun- 
ty, In  Chancery ;  Philip  T.  Van  Zile,  Judga 

BlU  by  George  E.  .Williams  and  others 
against  George  A.  Lawson  and  others.  De- 
cree for  defendants  dismissing  the  blU,  an4 
complainants  appeal.    Affirmed. 

The  following  cases  were  cited  by  com- 
plainant: 8<*adt  V.  Brill,  178  Mich.  647, 139 
N.  W.  878,  45  L.  B.  A.  (N.  S.)  72S;  Allen  v. 
City  of  Detroit  107  MJch.  464,  133  N.  W. 
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SIT,  S9  L.  tt.  A.  (N.  8.)  890;  TaUmadge  ▼. 
East  River  Bank,  26  N.  T.  lOB;  Lewis  ▼. 
GoUner,  129  N.  Y.  227,  29  N.  E.  81,  26  Am. 
St.  Rep.  616;  Watrons  v.  Allen,  57  Mich. 
362,  367,  24  N.  W.  104,  68  Am.  Rep.  863; 
Stott  V.  Avery,  156  Mich.  674,  121  N.  W.  825; 
Jenks  V.  PawlowskI,  98  Mich.  110,  66  N.  W. 
1105,  22  I/.  R.  A.  863,  39  Am.  St.  Rep.  622; 
TlUotson  T.  Gregory,  151  Mich.  128,  114  N. 
"W.  1025;  Bagnall  v.  Tonng,  151  Mich.  69, 
114  N.  W.  674;  Harris  v.  Roraback,  137 
Mich.  292,  100  N.  W.  891,  109  Am.  St  Rep. 
«81;  James  t.  Irvlse,  141  Mich.  376,  104 
K  W.  631 ;  Mlsch  v.  Lehman,  178  Mich.  228, 
144  N.  W.  666;  Moore  v.  Carry,  176  Mich. 
466,  142  N.  W.  839;  Prink  v.  Hughes,  133 
Mich.  63,  94  N.  W.  601;  SUberman  v.  Uhr- 
laub,  102  N.  Y.  Supp.  290,  U6  App.  Dlv. 
«60. 

For  defendant  the  following  cases  were 
dted:  James  v.  Irvine,  141  Mich.  876,  104 
N.  W.  631;  Frlnk  v.  Hoghee,  133  Mich.  63, 
94  N.  W.  601;  Easterbrook  v.  Society,  85 
Conn.  289,  82  Atl.  661,  41  U  R.  A.  (N.  S.) 
616. 

Argued  before  BROOKE,  O.  J.,  and 
KCHN,  MOORE,  STONE,  OSTRANDER, 
BIRD,  and  STEERB,  JJ. 

Robert  E.  Barber,  of  Detroit,  and  Edwin 
S.  Bartlett,  of  Highland  Park,  for  appellants. 
N.  CaMn  Blgelow,  of  Detroit,  for  appellees. 

MOORE,  J.  Complainants  In  this  bill, 
more  than  30  In  nnmber,  are  residents  and 
property  holders  on  Grand  avenue  west  in 
the  village  of  Highland  Park.  This  street 
runs  from  Woodward  avenue  west  to  Hamil- 
ton boulevard. 

Defendant  John  Campbell  Is  the  owner  of 
lot  8  In  Wock  1  of  Grand  Avenue  subdivi- 
sion, and  defendant  George  A.  Lawson  Is  a 
contractor.  Lot  8  Is  on  the  north  side  of  the 
street  The  lots  on  the  sontb  side  of  the 
street  have  the  following  restriction: 

"Dwelling  houses  erected  on  the  south  one- 
half  of  W.  H.  Davison's  subdivision  of  park 
lot  2  in  south  part  of  quarter  section  5  shall 
be  at  least  two  stories  high  and  cost  not  less 
than  $2,250  between  Woodward  and  Second 
avenues,  and  not  less  than  $2,000  between 
Second  avenue  and  Homiltou  boulevard,  and 
Ediall  be  not  less  than  20  feet  from  the  front 
line  of  said  lots." 

It  Is  the  claim  of  complainants  that  the 
street  is  a  residential  street,  and  the  bill  is 
filed  to  enjoin  defendants  from  putting  up  a 
two-story,  brick,  four-family  apartment  house 
20  fleet  from  the  front  line  of  the  street 
After  a  full  hearing  of  the  case,  it  appear- 
ing there  were  no  building  restrictions  in 
any  of  the  deeds  resulting  In  defendants'  ti- 
tle, and  no  parol  agreement  to  which  the  de- 
fendants were  parties,  the  chancellor  dis- 
missed the  bill  of  complaint  The  case  is 
•brought  here  by  appeaL 

We  quote  from  the  brief  of  appellants: 
'^he  contentions  of  complainants  are: 
"First  That    restrictive  covenants  of  record 
and  in  parol  are  binding  upon  the  property  of 


defendants  and  upon  the  defendants^  and  limit 
the  use  of  the  property  to  the  restrictions 
claimed. 

"Second.  That  a  general  plan  has  been  main- 
tained and  recognized  by  all  owners  in  the  sub- 
division, and  followed  out,  and  that  rigfats 
have  accrued  to  complainants  and  all  other 
owners  of  property  in  the  subdivision,  which 
the  defendants  may  not  disregard  in  the  use  of 
their  property. 

"Third.  Hiat  defendants  are  bound  by  the 
provisions  of  a  universally  recognized  plan,  of 
which  they  had  notice  before  purchase,  and 
must  be  bound  by  that  plan  in  the  use  of  their 
property. 

"Fourth.  That  the  violation  of  such  a  plan, 
to  the  Injury  of  complainants,  would  constitute 
a  nuisance,  and  may  be  enjoined." 

There  is  no  dispute  about  what  is  shown 
by  the  record.  None  of  the  title  deeds  to  the 
lot  in  question  show  any  restrictions.  De- 
fendants both  testify  that  when  they  entered 
into  a  contract  for  the  purchase  of  the  lot 
they  had  no  knowledge  that  it  was  claimed 
the  street  was  a  restricted  one,  and  that 
they  were  assured,  if  they  bought  the  lot 
they  would  have  a  perfect  right  to  put  up  an 
apartment  house. 

The  solicitor  for  the  complainant  on  the 
oral  argument  admitted  that  if  defendants 
were  enjoined  from  their  contemplated  ac- 
tion, this  court  would  have  to  go  one  step 
further  tluin  it  has  ever  gone.  He  thought 
it  would  be  Justified  in  doing  so  by  the  case 
of  Tallmadge  v.  East  River  Bank,  26  N.  T. 
105.  An  examination  of  that  case  will  show 
it  is  easily  distinguishable  from  the  instant 
case,  in  that  the  owner  of  the  land  had  pre- 
pared a  map  of  the  street  and  lots.  We 
quote: 

"Davis  made  a  map  of  the  street  between  the 
Second  and  Third  avenues,  in  which  the  street 
was  shown  as  76  feet  wide,  8  feet  being  add- 
ed on  each  side.  He  called  the  avenue,  thus 
widened,  'St  Mark's  Place.'  This  was  before 
he  sold  or  built  on  any  of  the  lots.  Soon  there- 
after, in  conformity  with  this  plan,  Davis 
erected  16  dwelUne  houses  on  the  south  side 
of  the  street,  and  13  on  the  north  side.  I'hcy 
were  of  a  superior  class,  all  upon  one  uniform 
line,  8  feet  back  from  the  original  line  of  the 
street—the  8  feet  being  devoted  to  doorsteps 
and  areas  inclosed  in  iron  fences.  When  Davis 
sold  any  of  the  houses  or  lots,  he  exhibited 
this  plan  to  the  purchasers,  and  represented  to 
all  who  hod  purchased  that  the  street  was  al- 
ways to  remain  as  laid  out,  and  that,  when  he 
so  formed  and  laid  out  the  street  and  built 
tliereon,  he  gave  up  and  dedicated  the  strip  of 
8  feet  of  land  on  each  lot  to  be  used  as  a  part 
of  the  Place  in  the  manner  it  has  since  been 
used." 

The  court  found  defendant  bought  with 
notice  of  the  plan  and  restrictions,  and  that 
the  original  purchasers  had  verbally  agreed 
to  and  executed  a  plan  for  the  improvement 
of  the  Place,  and  were  bound  to  adhere  to 
it  and  the  defendant  purchasing  with  no- 
tice, took  subject  to  the  same  equity. 

The  subject  of  building  restrictions  has 
been  before  this  court  many  times.  A  cita- 
tion of  the  cases  may  be  found  in  the  briefs 
of  the  solicitors.  Of  all  the  cases  decided 
by  this  court  the  one  most  like  the  oue  now 
before  us  is  the  case  of  James  v.  Irvine,  141 
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Mich.  876,  104  N.  W.  631,  In  which  Jnstlce 
Grant,  speaking  for  the  court,  8ald: 

"Restrictions  in  deeds  will  be  construed  strict- 
ly against  the  grantors  and  those  claiming  to 
enforce  them,  and  all  doubts  resolved  in  fa- 
vor of  the  free  use  of  the  property.  11  Cyc. 
pp.  1077,  1078.  The  principle  governing  re- 
strictions of  this  character  is  not  in  doubt 
The  Question  is  ably  discussed  in  De  Gray  v. 
Club  House  Co.,  60  N.  J.  Eq.  329  [24  Aa  388]. 
The  court,  after  a  full  discussion  of  the  prin- 
ciple and  the  authorities,  so  clearly  states  the 
law  (50  N.  J.  Eq.  at  page  340,  24  Atl.  at 
page  392)  that  we  quote  it:  The  law,  deduci- 
ble  from  these  principles  and  the  authorities  ap- 
plicable to  this  case,  is  that  where  there  is  a 
general  scheme  or  plan,  adopted  and  made  pub- 
lic by  the  owner  of  a  tract  for  the  develop- 
ment and  improvement  of  the  property,  by  which 
it  is  divided  into  streets,  avenues,  and  lots,  and 
contemplating  a  restriction  as  to  the  uses  to 
which  buildings  or  lots  may  be  put  to  be  se- 
cured by  a  covenant  embodying  the  restriction 
to  be  inserted  in  each  deed  to  a  purchaser,  and 
it  appears,  by  writings  or  by  the  circumstances, 
that  such  covenants  are  intended  for  the  benefit 
of  all  the  lands,  and  that  each  purchaser  is  to 
be  subject  to  and  to  have  the  henefit  thereof, 
and  the  covenants  are  actually  inserted  in  all 
deeds  for  lots  sold  In  pursuance  of  the  plan,  one 
purchaser  and  his  assigns  may  enforce  the 
covenant  against  any  other  purchaser  and  his 
assigns,  if  he  has  bought  with  knowledge  of 
the  scheme,  and  the  covenant  has  been  part  of 
the  subject-matter  of  his  purchase.'  See,  also. 
Sharp  V.  Ropes,  110  Mass.  381;  McMurtry  v. 
luveatment  Co.,  103  Ky.  308  [45  S.  W.  96,  40 
L.  R.  A.  4^;  Sonn  v.  Heilberg,  38  App.  Div. 
515  [56  N.  Y.  Supp.  341];  Summers  v.  Bccler, 
90  Md.  474  [45  Ad.  19]  48  U  R.  A.  64  [78 
Am.  St  Rep.  446]." 

There  Is  nothing  In  the  deeds  or  In  the 
knowledge  possessed  by  the  defendants  that 
would  justify  the  Injunction  desired. 

The  decree  Is  afOrmed,  with  costs. 

The  late  Jnstice  McALVAY  took  no  part  in 
this  decision. 

McRAE  et  al.  v.  SLEEPER  et  al. 
(No.  393.) 

(Supreme  Court  of  Michigan.    Sept  28,  1016.) 

1.  Pbaiiduuint  Conveyances  «=»308— QnES- 
TiON  FOB  JUKT— Intent. 

Under  Comp.  Ijows  1897,  §  9533  (How. 
Ann.  St  1912,  }  11417),  declaring  every  con- 
veyance with  intent  to  hinder,  delay,  or  de- 
fraud creditors  to  be  void,  the  question  of  fraud- 
ulent intent  is  one  of  fact,  and  not  of  law. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {§  923-MO;  Dec.  Dig. 
«=»308.] 

2.  Fbaodulknt  Contetances  «=»295— Suf- 

FiciENCT  OF  Evidence— HiNDEEiNO  Cbedi- 

TORB. 

Evidence  on  a  bill  to  set  aside  an  attach- 
ment levy  and  a  cross-bill  to  set  aside  complain- 
ants' deed  held  to  show  that  the  conveyance  to 
complainants  was  fraudulent  as  to  the  attach- 
in?  creditors. 

[Kd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  867-875;  Dec.  Dig. 
<S=>295.] 

3.  Fraudulent  CSonvetances  ®=»312— Hin- 
OERiNo  OSBDiTOBS- Right  of  Puhchaseo. 

Where  purchasers  under  a  deed  fraudulent 
as  to  the  grantor's  attaching  creditors  paid 
an  actual  consideration  and  received  land  not 
attached  by  creditors,  so  as  to  amply  secure 
them   for  the  consideration  actually  paid,   they 


were  not  entitled  to  b«  protected  by  the  decree 
to  the  extent  of  such  consideration. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  gg  963-965,  067;  Dec. 
Dig.  «=»312.] 

Appeal  from  drcolt  Court,  Montmorency 
County,  In  Chancery ;  Frank  Emerlck,  Judge. 

Bill  by  George  F.  McRae  and  another 
against  Albert  K  Sleeper  and  others  with 
cross- bill  by  defendants.  Decree  for  defend- 
ants, and  complainants  api)eal.    Affirmed. 

Creditors  of  one  Eidward  D.  Pendock,  de- 
fendants and  cross-complainants  In  this  ac- 
tion, attached  certain  lands.  Complainants, 
dalmlng  to  be  purchasers  of  some  of  the 
lands  attached,  filed  their  Ull  of  complaint 
for  the  purpose  of  setting  aside  the  at- 
tachment levy.  In  their  answer  and  cross- 
bill defendants  ask  to  have  complainants' 
deed  set  aside  as  fraudulent  as  to  creditors 
of  Pendock.  Applicable  statutes  are  3  Ck>mp. 
Laws,  §g  9638,  9536,  9537,  being  4  HoweU's 
Stat  (2d  Ed.)  Si  11417,  11420,  11421.  A  state- 
ment of  the  facts  Is  given  in  the  opinion  of 
the  circuit  judge,  pursuant  to  which  a  de- 
cree was  entered  dismissing  the  bill  and 
granting  defendants  r^ef.  It  is  claimed 
by  complainants,  appellants,  that  the  facts 
should  have  been  found  otherwise,  that  in 
any  event  complainants  should  have  a  Uen 
for  the  cash  they  actually  paid  to  Pendod( 
and  for  a  demand  owed  by  Pendock  to  com- 
plainant Kendricks,  which  it  is  claimed  was 
released  and  was  a  part  of  the  oonsideration 
paid  by  complainants  for  the  lands.  The 
opinion  referred  to  is  here  set  out: 

"In  the  month  of  March,  1913,  Edward  D. 
Pendock  who  then  lived  in  the  village  of  At- 
lanta, in  Montmorency  county,  was  the  owner 
of  about  2,000  acres  of  land  in  that  county 
and  some  20  village  lots  in  said  village.  These 
lands  and  village  lots  were  aU  the  property 
pc.Esessed  by  Pendock,  produced  no  income,  and 
for  some  time  he  bad  been  compelled  to  boi^ 
row  money  to  pay  the  taxes  thereon.  The  time 
to  redeem  from  tax  sales  of  some  of  the  lands 
would  soon  expire,  and  for  a  man  of  his  means 
he  was  heavily  in  debt.  He  was  land  poor. 
Under  these  conditions,  and  on  March  22,  1913, 
he  applied  to  complainants  to  purchase  his 
lands. 

"The  complainants  resided  at  Alpena,  where 
Mr.  McRae  kept  a  retail  furniture  store.  He 
was  also  a  partner  vrith  Mr.  Kendricks  in  the 
sewing  macnine,  piano,  organ,  and  some  land 
business.  Mr.  Kendricks  had  been  engaged 
in  the  sewing  machine  and  musical  instrument 
business  for  many  years,  and  in  carrying  on  the 
same  he  had  traveled  extensively  through  Mont- 
morency county,  was  well  acquainted  generally 
with  lands  therein,  and  had  known  Mr.  Pen- 
dock  well  since  the  year  1905,  and  bad  had 
business  dealings  with  him  since  1906.  Mr. 
McRae  did  not  know  Mr.  Pendock,  nor  anything 
in  regard  to  his  lands.  He  testified :  'I  acted 
entirely  on  Mr.  Kendricks*  word.  My  partner, 
Mr.  Kendricks,  I  took  bis  word  for  it  He  said 
the  timber  was  all  on  the  land,  and  the  land 
was  worth  from  $15,000  to  $18,000.  At  first 
Mr.  Pendock  asked  $20,0(X),  but  in  a  week  he 
dropped  to  $10,000  for  the  land,  and  apeed  to 
throw  the  20  village  lots  in  Atlanta  m  as  a 
"bonus" '  This  proposition  was  accepted  by 
complainants,  and  on  Saturday,  March  29,  1913, 
two  quitclaim  deeds  were  executed  by  Mr.  Pen- 
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dock,  covering  all  of  his  lands  and  the  villas 
lots,  each  npon  the  ezpren  consideration  of  |1, 
and  delivereid  to  complainantg. 

"Complainants  claim  to  have  paid  $10jOOO 
for  this  land  and  tliese  lota,  as  follows:  They 
gave  their  two  notes  for  $S,000.  One  of  these 
notes,  for  $6,000,  was  made  payatde  in  five 
years,  and  one  for  $3,000,  was  made  payable  in 
three  years,  both  from  date.  The  $2,000  re- 
mainiii^  of  the  purcimse  price  they  account  for 
in  this  manner:  There  was  one  mortgage  of 
$525  and  another  of  $300  upon  the  land,  which 
complainants  testis  they  'assumed' ;  bnt  it 
turned  out  upon  fnrtlier  examination  that  they 
had  in  no  manner  assumed  the  payment  of 
these  mortgages,  but  had  simply  talien  the  land 
subject  to  the  scune,  and  it  was  further  develop- 
ed at  the  hearing  herein  that,  at  the  time  of  the 
purchase,  only  $49  remained  unpaid  upon  the 
|S0O  mortgage.  They  claim  that  Mr.  Pen- 
dock  owed  Mr.  Kendriclcs  a  note  of  $850,  whidi 
was  surrendered  to  him :  also  that  they  indorsed 
Mr.  Pendock's  note  for  $100,  which  they  used  in 
ttie  redemption  from  tax  sales  of  the  lands,  and 
save  him  $226  in  cash. 

"Mr.  Kendricks  reached  Atlanta  on  Monday, 
March  SI,  1913,  about  5  o'clock  in  the  after- 
noon, with  complainants'  two  deeds,  but  on 
presenting  tiie  same  for  record  to  the  register 
of  deeds  a  mistake  in  the  name  of  one  of  the 
grantees  was  discovered,  so  that  the  deeds  were 
not  in  fact  recorded  until  April  7,  1913.  In 
the  meantime,  and  on  March  31st.  a  writ  of 
attachment  in  the  suit  of  McClenathan,  admin- 
istratmr  of  the  estate  of  CSiarles  Powell,  against 
Pendock,  tiad  been  sued  out  of  the  circuit  court 
for  the  county  of  Montmorency,  and  on  April 
1,  1913,  duly  levied  upon  a  portion  of  the  lands 
deeded  by  Pendock  to  complainants.  And  on 
April  2.  1913,  writs  of  attachment  in  the  sev- 
eral suits  wherein  Sleeper,  McNair  &  Elliott, 
the  Gaylord  State  Savings  Bank,  and  thti  Lew- 
iston  Bank  were  respectively  plaintiffs,  and 
Pendock  was  defendant,  in  the  same  court,  ■were 
issued,  and  on  the  same  day  levied  upon  the 
lands  mentioned. 

"At  the  October  term  of  court,  these  suits  pro- 
ceeded to  judgment  in  favor  of  the  respective 
-^aintiffs  for  the  following  sums:  Estate  of 
-Charles  Powell,  $551;  Sleeper,-  McNair  &  El- 
liott, $550-  the  Gaylord  State  Savings  Bank. 
$350;  and  the  Lewiston  Bank,  $250.  Soon 
after  these  several  writs  of  attachment  were  lev- 
ied and  filed  of  record  in  the  registry  of  deeds, 
and  before  such  judgments  had  been  obtained 
in  the  suits  at  law,  complainants  filed  their 
present  bill  against  the  plaintiffs  in  said  at- 
tachment suits  to  quiet  their  title  as  against  the 
lien  created  by  such  levy  and  filing  under  the 

Provisions  of  section  10564,  C.  L.  1897  (section 
3:^65,  5  How.  St.).  The  defendants  answered 
said  bill  of  complaint  and  claimed  that  said 
lands  had  been  so  transferred  by  Mr.  Pendock 
to  complainants  with'  the  intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  within  the  knowl- 
edige  of  complainants  at  the  time  of  such  ti-ans- 
fer. 

"The  question,  therefore,  involved  for  ulti- 
mate determination  in  this  case  is:  Was  the 
conveyance  of  the  lands  in  question  by  Mr.  Pen- 
dock  void  within  the  meaning  and  the  terms  of 
section  9533,  G.  U  1897  (4  How.  St  {  11417). 
It  is  not  at  all  necessary,  in  order  to  render  a 
conveyance  void  as  against  existing  creditors 
of  the  vendor,  that  actual  fraud  should  be  in- 
tmded,  or  that  the  vendor  should  intend  en- 
tirely to  defeat  his  creditors  in  the  collection 
of  their  claims.  A  purpose  to  hinder  and  delay 
creditors  is  fraudulent,  although  the  debtor  may 
honestly  intend  that  all  his  debts  shall  ulti- 
mately be  paid.  And  even  if  a  sale  is  made 
for  full  value,  it  will  be  void  as  to  existing 
creditors,  if  made  by  the  vendor  with  latent  to 
hinder  or  delay  such  creditors,  and  the  buyer 
has  notice  of  such  intent,  or  knowledge  that 
his  purchase  wUl  enable  the  debtor  to  convert 


his  means  into  saeb  shape  as  will  prevent  the 
creditors  from  reoching  tliem. 

"  'Sales  on  long  time,  or  in  exchange  for  assets 
not  rcadUy  convertible,  and  not  subject  to  levy, 
may  come  within  the  mischief  of  the  law. 
Jordan  v.  White,  38  Mich.  253,  256. 

"  'Knowledge  by  a  purchaser  of  facts  suificient 
to  put  an  ordinarily  prudent  man  on  inquiry 
(where  the  sale  is  attacked  as  fraudulent  as  to 
creditors)  is  all  that  is  required,  and  participa- 
tion in  the  fraud  is  not  necessary.'  Eureka 
Iron  &  Steel  Wks.  y.  Bresnahan,  66  Mich.  491, 
33  N.  W.  834. 

"  'A  fraudulent  intent  on  the  part  of  Pier  & 
Wagley  [vendors]  and  notice  or  knowledge  of 
such  intent  on  the  part  of  Hough  &  Wagley 
[vendees]  is  sufficient  to  avoid  the  sale,  without 
any  proof  whatever  of  actual  fraudulent  intent 
on  the  part  of  tbese  latter  parties.'  And 
'knowledge  of  facts  sufficient  to  put  an  ordinar- 
ily prudent  man  on  inquiry  is  all  that  is  re- 
quired.' Hough  V.  Dickinson,  68  Mich.  89,  94, 
24  N.  W.  809. 

"  'It  is  enough  that  the  parchaser  knows  what 
woold  put  a  prudent  man  on  inquiry  as  to  the 
motive  of  the  sale.'  Bedford  ▼.  Penny,  68  Mich. 
424,  428,  25  N.  W.  381. 

"Such  is  the  settled  and  well-known  law  of 
the  state.  I  have  no  doubt  that  Mr.  Kendricks 
knew  that  Pendock,  in  making  the  deeds,  fully 
intended  to  hinder  and  delay  his  creditors  in 
the  collection  of  their  debts,  and  that  such  must 
be  the  necessary  and  inevitable  consequence  of 
the  conveyances  made  upon  such  an  unusual 
consideration  as  that  asserted  in  this  case.  He 
was  an  intimate  of  Pendock  for  years  around 
Powell's  Hotel,  where  Pendock  had  lived  until 
he  owed  $600  for  board,  and  Kendricks  knew 
be  was  disputing  with  Powell  tiie  amount  of 
this  bill  and  could  not  pay  it.  He  was  asso- 
ciated in  some  business  dealings  with  him  for 
a  series  of  years,  and  until,  as  he  says,  Pendock 
owed  him  $860,  loaned  in  small  sums,  which  he 
could  not  pay. 

"Mr.  Kendricks  testified :  'I  have  known  Mr. 
Pendock  ever  since  along  about  1905.  He  was 
living  at  Charles  Powell's  when  I  first  got  ac- 
quainted with  him.  Indirectiy,  I  have  had  some 
money  invested  that  Pendock  tias  handled,  small 
quantities,  nothing  more  than  through  lotting 
him  have  some  money  to  handle — to  use.  Alwut 
a  week  before  we  bought,  Mr.  Pendock  first 
spoke  to  me  about  it.  I  made  no  investigation 
about  the  timber,  except  what  I  took  for  grant- 
ed, kno-wing  Pendock  as  long  as  I  had.  Q.  Did 
you  have  any  knowledge  at  this  time  of  Mr. 
Pendock's  indebtedness  to  people?  A.  Why, 
yes;  I  had  some  idea  that  he  owed  some  peo- 
ple; but  as  to  what  amount,  or  to  who,  I 
didn't.  Pendock  tuld  me  that  he  owed  the 
Pow^  estate  some  money,  bat  not  near  what 
they  claimed,  and  he  told  me  that  he  had  a  few 
other  debts ;  but  I  knew  nothing  of  the  amounts. 
•  •  *  I  won't  be  positive  whether  he  said 
he  owed  the  bank  in  Hillman  a  littie,  or  the 
bank  in  AUanta  a  UtUe,  or  whether  he  didn't. 
I  don't  pay  much  attention  to  those  things; 
but  he  told  me  he  owed  a  littie  money.  Pendock 
has  had  money  of  me  in  small  amounts  since 
1906  at  different  times.  The  first  money  I  gave 
him  in  1906  over  here  at  Powell's  to  buy  a  piece 
of  land  that  he  wanted  to  buy;  at  that  time 
Powell  and  I  was  doing  business  together  as 
usual  up  to  the  time  of  his  death.  Pendock 
and  I  settied  up,  and  I  took  the  $850  note  for 
the  account.    The  note  was  dated  in  1909.' 

"Mr.  Elliott  testified  that,  in  a  conversation 
which  he  had  with  Mr.  Kendricks  on  April  1st, 
'he  told  me  he  was  aware  of  the  fact  that  we 
had  a  claim  against  Pendock.  He  said  that 
Pendock  told  him  he  owed  us  $500,  he  owed 
the  Lewiston  Bank  $350,  and  that  Powell  had 
a  claim  against  him  of  $500,  but  he  didn't  owe 
him  near  tiiat  much,  and  the  Bank  of  Gaylord, 
also,  had  a  claim.'  And  I  beUeve  this  state- 
ment of  Mr.  £2Uiott.    I  have  no  doubt  that  Mr. 
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Kendricka  knew  far  more  of  the  actual  finan- 
cinl  condition  of  Pendock  than  he  is  willing  to 
or  does  admit  I  believe  he  knew  aU  about  it, 
and  surely  he  knew  enough  to  liave  put  any 
prudent,  honest  maa  upon  inquiry,  which  is 
all  the  law  requires. 

"And  Mr.  McRae  is  affected  with  and  held  to 
the  knowledge  possessed  by  Kendiicks  in  mak- 
ing this  purchase.  They  both  swear  they  were 
partners  in  this  transaction,  as  well  as  in  their 
gcnoral  business  of  selling  sewing  machines  and 
musical  instruments,  and  dealing  in  lands,  and 
no  doubt  such  was  the  fact  And  be  knew,  as 
he  testified,  that  Pendock  was  making  a  'sao 
rifice' ;  that  he  was  selling  his  land  for  one- 
half  its  value,  nominally,  but  actually  for  much 
less.  Every  fact  and  drcumstance  concerning 
the  making  of  the  sale  by  Pendock  to  complain- 
ants go  to  show  a  deliberate  and  desperate  in- 
tent upon  the  part  of  Pendock  to  hinder,  de- 
lay, and  defraud  bis  creditors,  and,  as  well, 
knowledge  of  such  intent  by  complainants. 
They  knew  bis  necessities,  and  his  poverty  so 
far  as  funds  were  concerned. 

"He  6rst  asked  $20,000  for  lands  which  they 
fully  believed  to  be  worth  $16,000  to  $18,000. 
In  a  week  he  dropped  to  $10,000  for  the  lands 
alone,  and  gave  the  20  villas  lots  as  a  'bonus.' 
For  $8,000  of  the  consideration  he  accepted  a 
note  signed  by  complainants  for  $5,000,  pay- 
able In  five  years,  and  another  note  for  $3,000, 
due  in  three  years.  He  took  no  mortgage  or 
other  security.  He  had  pressing  debts  at  the 
lime  and  complainants  knew  it  By  this  trans- 
action, 88  per  cent  and  more  of  his  assets,  be- 
sides the  village  lots,  was  absolutely  destroyed 
so  far  as  his  creditors  were  concerned.  And 
then  Pendock  disappeared  and  has  not  been 
heard  fr<Mn  since.  Mr.  Kendricks  is  scarc<^y 
collectible  for  any  amount,  and  Mr.  McBae  is 
a  man  of  very  limited  means. 

"These  notes  of  complainants,  in  my  opinion, 
could  not  be  sold  in  the  city  of  Alpena  on  am- 
ple notice  for  $500.  The  sale  of  such  an 
amount  of  land  upon  such  a  lonj;  credit,  without 
taking  back  a  mortgage  or  other  security,  is 
an  unheard-of  and  unprecedented  transaction 
in  this  region.  I  never  knew  of  one  such  before. 
It  is  an  asserted  sale,  which,  as  against  credi- 
tor, ought  not  to  be  permitted  to  stand,  either 
at  law  or  in  equity. 

"  *Tbere  are  drcumstances  so  fretinently  at^ 
tending  conveyances  and  transfers  intended  to 
hinder,  delay,  and  defraud  creditors  that  they 
are  denominated  badges  of  fraud.  These  badges 
of  fraud  do  not  in  themselves,  or  per  se,  consti- 
tute fraud,  but  are  rather  signs  or  indicia  from 
which  its  existence  may  be  properly  inferred 
as  matter  of  evidence.  They  are  more  or  less 
strong  or  weak,  according  to  their  nature  and 
the  number  concurring  in  the  same  case.  They 
are  as  infinite  in  number  and  form  as  are  the 
resources  and  versatility  of  human  ai-tlGce.' 
20  Cyc.  430.  440. 

"The  well-known  writer  of  the  article  on 
Fraudulent  Conveyances  then  proceeds  to  state 
many  'particular  badges,'  and  among  others: 

"  "6.  Sales  on  Credit— The  mere  fact  that  a 
sale  is  made  upon  credit  docs  not  require  that 
the  transaction  should  be  declared  invalid ;  but 
a  sale  upon  credit  of  part  of  bis  property  by  an 
insolvent  debtor  is  a  circumstance  which  may 
be  considered,  with  others,  as  bearing  upon  the 
question  of  fraudulent  intent;  and  an  unusu^ 
len.L'tb  of  credit  is  a  badge  of  fraud.  So,  too,  the 
giving  of  long  time  credit  to  an  irresponsible 
purchaser  without  security  has  been  consider- 
ed to  be  a  badge  of  fraud.' 

"  '7.  Insolvency  or  Indebtedness  of  Debtor.— 
Evidence  of  large  indebtedness,  or  of  complete 
ipsolveucy,  is  an  important  element  in  marshal- 
ing badges  of  fraud  to  overturn  fraudulent 
transfers;  but  mere  indebtedness  of  the  gran- 
tor at  the  time  of  making  a  conveyance  is  not 
generally  of  itself  such  evidence  of  fraud  as 
will  avud  a  conveyance,  although  it  is  volun- 
tary.' 


"  '8.  Tramfer  tff  MH  tiitf  Debtor's  Propertr— 
The  transfer  of  all  or  nearly  all  of  his  prop^ 
erty  by  a  debtor,  especially  when  he  is  insol- 
vent or  greatly  embarrassed  financially,  is  a 
badge  of  fraud.'    20  Cyc.  448,  448. 

"If  the  $850  note  were  an  actual,  honest  in- 
debtedness from  Pendock  to  Kendricks,  it  should 
be  protected  in  any  decree  wfaicb  maj'  be  settled 
herein,  unless  the  complainants  had  knowledfr* 
of  Pendock's  fraudulent  intention,  or  grounds 
for  reasonable  suspicion,  which,  in  this  case,  I 
hold  that  they  had. 

"  'If  a  creditor  purchases  more  than  enouglt 
property  to  pay  his  debt  although  he  pays  & 
consideration  for  the  remainder,  the  sale  will 
not  be  upheld,  unless  it  was  made  under  sucb 
circumstances  as  would  -validate  it  if  made  to 
any  other  purchaser;  that  is,  unless  he  has  no 
knowledge  of  the  seller's  fraudulent  intendon, 
nor  grounds  for  reasonable  suspicion.  If  the 
sale  is  for  an  amount  in  excess  of  the  debt, 
with  the  purpose  on  the  part  of  the  debtor  to 
place  the  excess  beyond  the  reach  of  other  cred- 
itors, it  is  void,  if  the  creditor  knew  of  that 
purpose,  or  intended  to  aid  the  seller  in  secret- 
ing a  part  of  his  property  from  his  creditors.' 
20  Cyc.  478.  479:  Gumbent  v.  Trueseh,  llO 
Mich.  451,  458,  454,  68  N.  W.  236;  Scandina- 
vian Society  v.  Ldnquist,  133  Mich.  91,  94  N. 
W.  592. 

"My  conclusion  is  the  bill  should  be  dismissed 
and  a  decree  settled  accordingly." 

To  the  facts  thus  stated  should  be  added 
that  none  of  tbei  lands  attached  were  ap- 
praised as  high  &8  |6  an  acre.  No  proof  was 
Introduced  by  defendants  concerning  the 
value  of  the  propeirty,  and  there  is  no  testi- 
mony upon  the  subject,  except  the  value  of 
them  claimed  by  Pendock,  the  sum  com- 
plainants claimed  to  have  paid,  or  agreed  to 
pay,  for  them,  and  the  appralsaL  The  valne 
of  property  owned  by  Pendock,  other  than 
that  conveyed  to  complainants,  does  not  af- 
firmatively appear. 

Certain  statements  of  fact  found  in  tbe 
opinion  are  challenged  as  not  supported  by 
testimony.    They  are: 

"These  lands  and  village  lots  were  all  the 
property  possessed  by  Pendodc,  produced  no 
income,  and  for  some  time  he  had  been  compel- 
led to  borrow  money  to  pay  the  taxes  thereon. 
Tiie  time  to  redeem  from  tax  sales  of  sume  of 
the  lands  would  soon  expire,  and  fur  a  man  of 
his  means  he  was  heavily  in  debt  Be  was 
land  poor." 

"These  notes  of  complainants,  in  my  opinion, 
could  not  be  sold  in  tbe  city  of  Alpena  on  am- 
ple notice  for  $500.  The  sale  of  such  an  amount 
of  land,  upon  such  a  long-  credit,  without  tokius 
back  a  mortgage  or  other  security,  is  an  un- 
heard-of and  unprecedented  transaction  in  this 
region.    X  never  knew  of  one  such  before." 

Defendants  levied  the  attachment  upon 
five  parcels  of  land  not  conveyed  by  Pendock 
to  complainants. 

Argued  before  BROOKE«  C  J,,  and  McAL- 
VAT,  KUHN,  STONE,  OSTRANDBR,  BIRD. 
MOORE,  and  STEBRB,  JJ. 

Joseph  H.  Cobb,  of  Alpena,  for  appellants. 
Elmer  O.  Smith,  of  Atlanta,  for  appellees. 

OSTRAin)ER,  J.  (after  stating  the  facts 
as  above).  [1,  2]  Tbe  question  of  fraudulent 
intent  Is  made  by  the  statute  a  question  of 
t&ct,  and  not  of  law.  Assuming  that  the  com- 
mercial desirability  or  discount  value  of  the 
notes  given  by  complainants  Is  not  made  to 
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appear,  and  tbat  there  it  no  evMoice  of  in- 
adequacy of  the  price  complainants  agreed 
to  pay  for  the  lands,  and  dlamlssing  these 
considerations  as  in  any  manner  controlling 
decision,  I  am  impressed,  after  a  carefni 
reading  of  the  testimony,  that  it  and  the  nat- 
ural and  necessary  tnferenoes  which  are  to 
be  drawn  from  it  support  the  oonclnslon  of 
the  trial  conrt  It  may  be  tmthfnlly  said 
that  the  opinion  d^vered  does  not  state 
some  facts  which  oonnsd  for  complainants 
thinks  Qualify  and  make  less  bald  and  posl- 
tive  some  of  the  findings.  But  it  was  for 
the  court  to  draw  inferences  from  the  testi- 
mony, and  I  think  he  did  not  err  in  draw- 
ing the  final  and  condnsive  one  that  the 
transaction  between  complainants  and  Fen- 
dock  was  not  bona  fide. 

[3]  As  to  complainants'  contention  that 
they  ought  to  be  protected  by  the  decree  to 
the  extent  of  the  OMisideration  they  actually 
paid,  it  may  be  answered  by  saying  that 
their  deed  conveys  to  them  th6  Pendock  ti- 
tle to  lands  not  levied  upon  by  defendants. 
It  is  only  as  to  the  defendant  creditors  that 
the  conyeyanoe  is  held  to  be  bad.  I  find 
nothing  in  the  record  afFordlng  the  Informa- 
tion that  complainants  are  not  amply  se- 
cured for  the  consideration  actually  paid  by 
them. 

"Bie  decree  is  afilrmed. 

The  late  Justice  McALVAY  heard  the  ar- 
gument in  this  cause,  but  took  no  part  in 
this  decision. 


JANKOVXOH  T.  HOSMEB,  Circuit  Judge. 

(No.  408.) 

(Supreme  Court  of  Michigan.     Sept  28,  1915.) 

PaocBss  €=>d8  — Obdkb  ros  Publication  — 

Amendment. 

Under  the  statute  of  amendmetits  (Oomp. 
Laws  1897,  f  10268;  How.  Ann.  St.  1912,  i 
12969),  providing  tbat  in  any  pending  action 
the  court  may  amend  any  process,  either  in 
form  or  substance,  for  the  furtherance  of  jus- 
tice, at  an^  time  before  Judj^nent,  the  drcuit 
Judg^  signing  an  order  for  publication  requir- 
ing the  nonresident  defendant  in  a  divorce  ac- 
tion to  file  his  appearance  within  the  five 
months  allowed  by  the  statute,  in  whidi  the 
stenographer  by  mistake  bad  written  four 
months,  whidi  error  was  corrected  by  complain- 
ant's solicitor  before  publication,  did  not  there- 
by loee  Jurisdiction,  and  might  amend  the  or- 
der. 

[Ed.  Note.— For  other  cases,  see  Process,  Gent 
Dig.  H  121-124,  128;  Dec  Dig.  <S5>98.] 

BAandamus  by  Dusanka  Jankovich  against 
George  S.  Hosmer,  Wayne  Olrcnit  Judge. 
Writ  to  issue. 

Argued  before  BROOKE,  O.  J.,  and  KUHN, 
MOORE,  STONE,  OSTRANDEB,  BIRD,  and 
STEERS,  JJ. 

Ira  J.  Pettlford,  of  Detroit,  for  relator. 

KUHN,  J.  Xbe  relator,  throagh  her  coun- 
aeJ,  made  a  motion  before  respondent  to 
amend  an  order  theretofore  made  in  a  di- 
vorce   proceeding    pending,    which    motion 


being  denied,  mandamus  la  sought  In  this 
court 

The  facts  with  relation  thereto  are  as  fol- 
lows: The  relator  filed  a  bill  for  divorce 
against  her  husband  on  the  grounds  of  ex- 
treme and  repeated  cruelty  and  desertion,  and 
on  the  14th  of  April,  1914,  made  an  affidavit 
for  an  order  of  publication,  to  the  effect  that 
the  defendant  be  required  to  have  his  appear- 
ance filed  within  a  certain  time  as  required 
by  the  statutes  of  this  state  relative  to  serv- 
ice upon  nonresident  defendants.  This  affi- 
davit for  the  order  of  publication,  together 
with  a  "proposed  order  of  publication,"  was 
presented  to  the  then  domestic  relations 
Judge  and  ex  officio  drcuit  Judge  for  Wayne 
county.  It  is  claimed  that  In  writing  this 
order  for  publication  the  stenographer  by 
mistake  put  in  "four  months,"  instead  of 
"five  months,"  and  it  was  signed  by  the  Judge 
in  the  form  in  which  it  was  presented.  The 
error  was  subsequently  discovered  by  the  so- 
licitor for  complainant  and  corrected  while 
in  the  office  of  the  publisher,  and  the  words 
were  changed  to  "five  months,"  Instead  of 
"four  months,"  and  as  such  the  order  was 
duly  published  as  required  by  statute.  On 
the  19th  of  September,  1914,  the  proper  affi- 
davits were  filed  and  the  cause  notioed  for 
hearing.  It  came  on  to  be  heard  by  the 
respondent,  who  refused  to  allow  the  cause 
to  be  beard  because  of  the  InsuQLdency  of  the 
said  order  of  publication,  being  of  the  opinion 
that  he  was  without  jurisdiction. 

Hie  signing  of  the  erroneous  order  did  not, 
In  our  (pinion,  affect  the  Jurisdiction  of  the 
court,  and  the  question  of  the  sufficiency  of 
the  order  is  properly  raised,  being  in  the  pro- 
ceeding itself.  It  was  dearly  an  erroneous 
order  made  by  the  domestic  relations  Judge. 
It  being  a  statutory  proceeding,  it  would 
necessarily  result  In  maldng  the  proceedings 
Irregular  and  voidable.  In  our  opinion,  how- 
ever. It  was  within  the  power  of  the  court, 
under  our  statute  of  amendments,  to  have 
corrected  the  error;  the  statute  (section 
10268,  1. 1*  1897,  being  section  12969,  2  How. 
Ann.  Stat)  providing  as  follows: 

"The  court  in  which  any  action  shall  be 
pending,  shall  have  power  to  amend  any  process, 
pleading,  or  proceeding  in  such  action,  either 
In  form  or  substance,  for  the  furtherance  of 
justice,  on  such  terms  as  shall  be  just  at  any 
time  before  judgment  rendered  therein." 

When  the  amendment  sought  is  In  the  fur- 
therance of  Justice,  and  neither  surprises  nor 
deprives  the  opposite  party  of  any  essential 
rights,  imder  our  decisions  it  should  be  per- 
mitted. See  cases  dted  in  note  to  statute. 
We  do  not  think  that  the  defendant  can  be 
heard  to  say  that  he  has  lost  any  right  by  an 
amendment  ct  tlte  order,  as  a  proper  five 
months  order  was  duly  published  in  accord- 
ance with  the  statute. 

Being  of  the  opinion  that  the  Judge  should 
have  granted  the  motion  to  amend  the  orig- 
inal order.  It  follows  that  the  witt  will  Isboa 
as  prayed,  and  without  costs. 


A=3F«r  other  easM  Ma  lam*  topic  and  KKY-NUMBER  U  aU  Ksy-Nambared  DlSMta  anil  lodexa* 
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JEANETTB  ▼.  MINNBAPOLIS,  ST.  P.  &  S. 

S.  M.  RX.  CO.     (No.  19350  [233].) 
(Supreme  Coart  of  Minnesota.    Aug.  6,  1&15.) 

(Bvllabut  by  the  Court.) 

Railroads  iS=>279  —  Pebsonal  Injueieb— 
Pboxiuate  Cause  —  Failube  to  Fence 
Right  of  Wat. 

Decedent,  a  boy  9  years  of  age,  received 
injuries  resulting  in  death  while  stealing  a  ride 
upon  one  of  defendant's  freight  trains.  De- 
fendant had  failed  to  fence  its  right  of  way  as 
required  by  statute.  Held,  that  defendant's 
failure  to  fence,  under  the  circumstances  shown 
by  the  evidence,  was  not  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  $  901;    Dec  Dig.  «=»279.] 

Appeal  from  District  Court,  St.  Louis 
County;   J.  D.  Ensign,  Judge. 

Action  by  Jim  Jeanette,  as  administrator, 
against  the  Minneapolis,  St  Paul  &  Sault 
Ste.  Marie  Railway  Company.  From  judg- 
ment for  plalntlS,  defendant  appeals.  Re- 
versed. 

Fryberger,  Fulton  &  Spear,  of  Dniuth,  for 
appellant  John  Jenswold  and  C.  R.  Mag- 
uey, both  of  Duluth,  for  respondent 

8CHALLER,  J.  Plalntift  is  the  adminis- 
trator of  the  estate  of  Pasquale  Jeanette. 
The  decedent,  a  child  of  the  age  of  nine 
years,  lost  his  life  in  an  accident  which  hap- 
pened on  the  23d  day  of  September,  1913. 
Plaintiff  brought  an  action  against  the  de- 
fendant, alleging  negligence.  The  answer  de- 
nied the  negligence  and  alleged  contributory 
negligence  on  the  part  of  the  parents  and  on 
the  part  of  decedent  The  case  was  tried  to 
a  Jury,  which  returned  a  verdict  for  plaintiff. 
Defendant  moved  for  judgment  notwithstand- 
ing the  verdict  The  motion  was  denied  and 
judgment  was  entered,  from  which  judgment 
defendant  appeals. 

The  accident  in  which  decedent  received 
the  Injuries  resulting  in  his  death  occurred 
on  the  right  of  way  of  defendant  In  the  city 
of  Duluth,  at  a  point  south  of  Michigan 
street  near  12th  avenue  west  in  said  city. 
There  are  three  railroad  tracks  running  east 
and  west  near  this  point  aud  approximately 
parallel  with  Michigan  street  The  one  im- 
mediately south  of  Michigan  street  Is  the 
track  of  defendant  Immediately  south  of 
defendant's  right  of  way  is  the  Great  North- 
em  Railway  Company's  right  of  way  with 
a  track  upon  it,  and  immediately  south  of 
that  is  the  right  of  way  of  the  Northern  Pa- 
dflc  Railway  Company.  Standing  on  Mich- 
igan street  and  facing  to  the  north  is  a 
building  called  In  the  record  the  "Salvation 
Army  building,"  the  rear  of  the  building  be- 
ing toward  the  defendant's  track.  Between 
the  Great  Northern  track  and  the  Northern 
Pacific  track  are  two  houses,  both  occupied 
by  families.  These  houses  are  situate  about 
20  feet  nordi  of  the  Northern  Pacific  tracks. 
Back  of  the  houses  and  toward  the  west  Is 


a  small  garden.  A  small  creek  crosses  the 
right  of  way  of  defendant,  dienoe  flows 
southerly  under  the  Great  Northern  track, 
which  at  this  place  is  on  trestlework;  tbe 
stream  flows  near  the  bouses  between  tbe 
Great  Northern  and  the  Northern  Pacific 
tracks,  then  turns  and  runs  westerly  parallel 
with  the  Northern  Pacific  track.  It  is  cross- 
ed by  defendant's  tradte  on  a  bridge  or  trestle 
and  by  the  Great  Northern  oa  a  trestle. 

Defendant's  line,  mnning  east  and  west 
and  parallel  with  Michigan  street  is  lower 
than  the  street,  the  distance  being  altont  30 
feet  The  embankment  is  a  rock  embank- 
ment on  top  of  which  a  fence  extends  along 
the  defendant's  northerly  right  of  way  line. 
On  the  north  side  of  the  right  of  way  a  lad- 
derway  leads  from  the  level  of  the  street  to 
the  level  of  defendant's  track.  It  had  been 
there  for  a  long  time,  and  was  used  by 
workmen  for  climbing  up  and  down  from  tlie 
right  of  way  to  the  street  It  constated  of 
two  ladders,  one  about  10  feet  long,  reaching 
up  to  a  ledge  of  rock,  and  a  longer  one  ex- 
tending from  the  ledge  of  rock  up  to  ttie 
street  leveL  The  place  where  the  acddent 
occurred  was  at  or  near  the  little  bridge  <ki 
which  defendant's  track  crosses  the  little 
stream,  above  spoken  of.  Near  this  point 
there  Is  a  comparatively  level  stretch  ex- 
tending from  the  foot,  of  the  ledge  of  rock 
southerly.  This  level  tract  is  between  100 
and  150  feet  long  east  and  west  There  is 
but  one  track  <m  the  defendant's  right  of 
way  at  the  point  where  the  little  bridge  cross- 
es the  creek.  In  both  directions  from  this 
point  the  track  runs  through  rock  cuts  and 
into  a  tunnel  on  the  east 

It  appears  that  on  the  morning  of  Septem- 
ber 23d  decedent  and  a  boy  friend  of  about 
the  same  age,  named  Henry  Johnson,  were  In 
the  so-called  Salvation  Army  building,  look- 
ing at  a  bicycle  which  was  for  sale.  They 
went  to  the  rear  windows  of  the  building 
and,  looking  out,  saw  another  boy,  Jimmy 
Davitis,  playing  near  bis  home  whidi  was 
one  of  the  two  houses  on  the  Northern  Pa- 
cific right  of  way.  They  decided  to  go  down 
to  play  with  Jimmy. 

They  then  went  over,  under,  or  through  the 
fence  on  the  Michigan  street  side,  cllml>ed 
down  the  ladders  leading  to  the  foot  of  the 
rock  bank,  crossed  defendant's  track,  tbe 
Great  Northern  right  of  way,  and  joined 
Jimmy  on  the  Northern  Pacific  right  of  way. 
Jimmy  was  playing  near  a  fire  at  a  little 
camp  or  shack  which  the  boys  had  construct- 
ed on  the  Northern  Pacific  right  of  way 
near  Jimmy's  home.  The  other  house  was 
occupied  by  a  family  named  Breole. 

After  they  had  been  playing  for  some 
time,  and  about  noon,  one  of  the  boys,  see- 
ing one  of  defendant's  engines  with  a  string 
of  freight  cats  coming  eastward  along  its 
track,  called  out,  "Here  comes  a  ride,"  or 
"Here  comes  a  Soo  Line  train;  let's  jump 
on."    The  boys  ran  toward  Ute  train,  cross- 
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ed  tbe  UtUe  stream,  crossed  tbe  Gieat  Nortb- 
em  right  of  way,  passiiig  under  the  trestle 
and  crossed  defendant's  right  of  way  to  the 
point  where  tlie  train  was.  Decedent  ]umi>- 
ed  onto  tbe  moving  train,  catching  hold  of 
the  ladder  of  a  box  car  toward  the  front 
end.  The  train  was  going  slowly  and  Just 
about  coming  to  a  stop.  It  stopped  and  be- 
gan to  back.  Decedent  tried  to  get  otT  and 
was  injured.  His  legs  were  crushed  under 
tbe  trucks.  He  fell  oft  at  the  Uttle  bridge 
and  into  the  creek.  Both  legs  were  fractured, 
and  be  died  four  days  later.  It  appears  from 
the  evidence  that  decedent.  Just  before  be 
fell,  was  hanging  on  tbe  brakeman's  ladder 
at  the  side  of  tbe  car,  resting  bis  feet  on  tbe 
lowest  rung  or  st^.  In  trying  to  get  off  be 
put  one  foot  or  both  feet  on  tbe  Journal  box 
(called  by  the  witness  "grease  box").  His 
foot  slipped  on  tbe  Journal  box,  and  be  lost 
bis  bold,  slipping  under  tbe  wheels.  Tbe 
train  at  the  time  seems  to  have  been  moving 
quite  slowly,  backing  down  toward  a  switcli, 
which  was  some  distance  to  tbe  west.  None 
of  tbe  train  crew  saw  tbe  boys  at  any  time, 
nor  did  they  know  of  their  presence  or  of  the 
accident  until  some  time  afterward. 

It  appears  that  neither  decedent  nor  John- 
son bad  attended  school  that  morning.  It 
also  appears  tbat  decedent,  and  another  boy, 
had  been  playing  on  cars  on  tbe  Northern 
Pacific  right  of  way  tbe  day  before.  They 
had  been  warned  away  by  Joe  Breole,  who 
told  them  tbat  they  would  get  hurt  if  they 
played  around  the  cars.  Breole  chased  de- 
cedent across  the  defendant's  right  of  way 
and  watched  Iiim  ontil  be  Iiad  gone  up  tbe 
rock  bank  and  onto  Michigan  street. 

The  evidence  is  convincing  that  decedent 
was  an  average  boy,  well  grown  for  bis  age, 
and  of  average  intelligence,  that  he  attended 
school,  occasionally  played  truant,  but  stood 
in  bis  classes  at  about  tbe  point  usually  at- 
tained by  boys  of  his  age,  and  tbat  in  all 
other  respects,  physically  and  mentally,  be 
had  attained  tbe  stature  and  development  of 
the  normal  boy.  His  age  on  tbe  day  of  tbe 
accident  was  9  years  and  9  days. 

The  premises  in  question  at  tbe  point 
where  tbe  accident  happened  were  not  station 
or  depot  grounds,  nor  does  it  appear  that  tbe 
necessary  business  of  tbe  railroad  company 
or  public  convenience  required  the  defend- 
ant to  leave  the  right  of  way  unfenced  at  this 
point  There  was  no  fence  between  tbe  de- 
fendant's right  of  way  and  the  Great  North 
em  right  of  way ;  neither  was  there  a  fence 
between  the  Great  Northern  right  of  way 
and  tbe  Northern  Pacific  right  of  way.  The 
rights  of  way  of  none  of  these  companies 
have  ever  been  fenced  at  this  point  so  far  as 
the  record  discloses. 

One  of  the  grounds  of  negligence  charged 
tn  tbe  complaint  was: 

"That  the  railroad  of  tlie  defendant  was,  with 
tta  approval,  knowledge,  and  consent,  used  by 
a  large  number  of  people  to  cross  and  walk 
along  the  track  and  by  children  to  play  upon, 
and  that  childrai,  with  its  knowledge  and  con- 


sent, played  with  and  on  its  moving  cars  and 

trains  and  were  carried  thereon,  and  that  the 
said  cnstom  continued,  until  after  said  injury 
to  such  an  extent  that  defendant  should  rea- 
sonably have  apprehended  that  such  children 
would  be  there  and  exposed  to  danger  from  its 
operation  of  cars  and  trains  during  any  and 
all  hours  of  the  day." 

It  is  further  alleged  that  defendant,  up  to 
tbe  time  of  tbe  injury,  negligently,  carelessly, 
and  contrary  to  tbe  statute  failed  and  omit- 
ted to  build  and  maintain  a  good  and  substan- 
tial fence  on  each  side  of  its  railroad,  and 
failed  to  maintain  any  fence  whatever  on 
either  side  of  the  railroad  at  or  in  the  vicini- 
ty of  the  place,  but  left  tbe  railroad  unin- 
closed  and  open  to  tbe  publla 

Tbe  first  ground  of  negligence  appears  not 
to  have  been  pressed  on  tbe  trial.  PlaintifT 
bases  Ilia  right  of  recovery  upon  tbe  negli- 
gence of  tbe  defendant  in  failing  to  provide 
a  fence  along  its  right  of  way  as  required  by 
statute. 

Tbe  question  kx  this  case  is  whether  tbe 
failure  to  fence  was,  as  a  matter  of  law,  tbe 
proximate  cause  of  the  injury.  If,  on  tbe  con- 
ceded facts,  it  was  not,  tbe  Judgment  should 
be  reversed. 

1.  Section  4263,  G.  S.  1913,  provides: 

"Every  such  company  shall  build  and  main- 
tain on  each  side  of  all  lines  of  road  owned  and 
operated  by  it,  good  and  substantiai  fences, 
and  shall  build  and  maintain  good  and  sufficient 
cattle  guards  at  all  road  and  street  crossings 
and  other  openings,  except  at  station  and  depot 
grounds,  and  other  places  which  the  necessary 
business  of  the  road  or  public  convenience  re- 
quires to  be  open.    •    •    • " 

What  constitutes  a  statutory  fence  is  pro- 
vided in  section  6017,  G.  S.  1913. 

It  has  been  decided  that  it  is  a  sufficient 
compliance  wltb  section  4263,  6.  S.  1913,  if 
tbe  railway  company  builds  and  maintains 
such  fence  as  is  described  In  section  6017, 
G.  S.  1913.  EUington  y.  O.  N.  By.  Ck>.,  96 
Minn.  176,  104  N.  W.  827. 

Tbe  question  presents  itself  whether  a 
statutory  fence  would  probably  have  prevent- 
ed this  boy  from  entering  upon  dtfendant's 
right  of  way. 

In  view  of  tbe  kind  of  fence  which  tbe 
statute  requires,  tbe  age  of  the  boy,  bis  pow- 
ers of  discretion,  bis  normal  development, 
and  bis  natural  disposition  must  enter  into 
tbe  consideraticNa  of  tbe  question.  We  can- 
not apply  to  a  child  of  his  age  and  mental 
development  the  rules  whidi  are  applied  to 
children  of  such  rudimentary  intelligence  as 
would  Justify  the  statemokt  that  they  were 
without  Judgment  or  discretion  whatsoever. 
This  child  seems  to  have  been  normally  in- 
telligent and  well  developed.  He  apparently 
bad  tbe  discretion  and  Judgment  usually  ex- 
pected of  the  average  boy  of  bis  age,  and  tbe 
common  boyish  Inclination  to  do  what  other 
boys  did,  and  to  follow  tbe  lead  of  other  boys 
in  boyish  fun  and  enterprises. 

He  unhesitatingly  followed  his  companion, 
Henry  Johnson,  across  or  through  the  fence 
on  tbe  north  side  of  defendant's  right  of  way. 
He  followed  him  down  the  ladder,  and  over 
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to  the  Northern  Pacific  rl^t  of  way,  where 
Jimmy  Davltis  had  the  shack.  When  one 
ot  the  boys  called  out,  "Here  comes  a  ride," 
he  with  the  others  ran  from  the  shack  to  the 
cars.  He  got  on  the  car  and  rode  on  It.  He 
had  no  purpose  In  going  on  the  defendant's 
right  of  way  other  than  to  get  a  ride  Un- 
der the  circumstances  disclosed  by  the  evi- 
dence, a  statutory  fence  would  not  have  been 
an  obstacle  to  his  progress  or  a  deterrent 
from  his  purpose.  He  was  going  to  get  a  ride 
on  these  oars  vrlth  the  other  boys,  and  would 
have  gone  over,  under,  or  through  any  statu- 
tory fence  to  get  that  ride,  If  the  others  went, 
for  the  reason,  if  none  other,  that  the  other 
boys  should  see  that  he  was  not  afraid  to  go 
where  they  went,  or  to  do  what  they  were 
doing.  The  laws  of  boydom  required  this,  and 
he  unhesitatingly  complied. 

2.  Was  defendant's  failure  to  fence  the 
proximate  cause  of  the  Injury?  The  question 
of  proximate  cause  Is  nearly  always  a  question 
for  the  Jury  under  proper  Instructions.  The 
learned  trial  court  submitted  this  with  the 
other  Issues  to  the  Jury  tn  a  charge,  full, 
complete,  and  thoroughly  comprehensive,  re- 
markable for  Its  clear  statement  and  studied 
brevity.  The  Jury  by  its  verdict  answered 
the  question  In  the  affirmative.  The  sequence 
of  events,  so  far  as  applicable  herev  seems  to 
be  that  these  children,  while  at  play,  saw  a 
train  of  freight  oars  moving  on  defendant's 
right  of  way,  that  It  occurred  to  them  that 
they  could  steal  a  ride  on  the  cars,  smd  that 
one  of  them  called  out  "Here  comes  a  ride," 
or  "Here  comes  a  Soo  Line  train ;  let* s  Jump 
on,"  whereupon  they  ran  toward  defendant's 
right  of  way.  They  crossed  the  little  stream, 
ran  across  the  Great  Northern  right  of  way, 
got  upon  defendant's  right  of  way,  ran  up  to 
the  track,  and  decedent  Jumped  on  one  of 
the  cars  as  they  were  moving  forward.  The 
cars  stopped  and  began  to  back.  As  they 
were  backing,  decedent  attempted  to  get  down 
from  the  car  upon  which  he  was  riding,  and 
in  some  way  placed  his  feet  upon  the  Journal 
box,  slipped,  and  fell  under  the  train.  None 
of  his  companions  was  injured. 

"The  negligence  of  the  defendant  spent  its 
force  when  the  boy  entered  upon  the  tracks, 
and  unless  the  defendant  is  liable  for  every  in- 
jury which  might  possibly  occur  to  one  who 
enters  the  premises  because  of  the  absence  of 
the  fence,  it  is  not  liable  in  this  case."  Paquin 
V.  Wis.  Cent  By.  Co,  99  Minn.  170,  108  N. 
W.  882. 

It  does  not  appear  that  defendant's  serv- 
ants were  negligent,  or  that  in  handling  the 
train  they  failed  in  any  duty  which  tliey 
owed  to  decedent  or  to  the  publia  It  Is  con- 
ceded that  the  trainmen  knew  nothing  of  the 
presence  of  these  boys  on  the  right  of  way  or 
on  the  oars.  Decedent  was  not  Injured  on 
account  of  any  negligence  of  the  train  crew  In 
starting  or  stopping  the  cars,  because  during 
the  time  this  was  being  done  he  was  safely 
ensconced  on  the  ladder,  with  his  foot  on 
the  bottom  rung.     We  must  therefore  hold 


that,  under  the  dicnmatanoes  of  tbis  case,  as 
shown  by  the  record,  the  failnre  to  fence 
was  not  the  proximate  cause  of  the  injury. 
We  cannot  hold  otherwise  without  entirely 
disregarding  the  decisions  of  this  court  in  the 
cases  of  Fezler  v.  Railway  Co.,  85  Minn.  252, 
88  N.  W.  746,  Paqnln  ▼.  RaUway  Co,  99  Minn. 
170,  108  N.  W.  882,  and  Mehalek  v.  BaUwvy 
Ca,  105  Minn.  128,  IIT  N,  W.  250. 

One  of  the  cases  which  respondent  earnest- 
ly urges  as  decisive  herein  is  the  case  of 
belting  T.  Railway  Co.,  252  III.  466,  96  N.  EL 
842,  Ann.  Ca&  1912D,  451.  That  case,  how- 
ever, arises  out  of  a  state  of  facts  different 
from  those  in  the  case  at  bar.  In  Heiting  v. 
Railway  Co.,  the  case  of  Fezler  v.  RaUway 
Co.,  supra,  was  strongly  rdied  up<»i  as  con- 
trolling. The  court,  however.  Justly  remarks 
that:  "No  two  causes  are  precisely  alike" 
In  that  case  the  boy  did  not  attempt  to  touch 
or  board  a  moving  train.  The  ordinance  of 
the  dty  of  Chicago  there  imder  consideration 
was  heli  to  be — 

"clearly  intended  in  many  of  its  provisions  for 
the  protection  of  persons  against  injury  frum 
the  operation  of  railroads  in  the  clty>" 

Judgment  reversed. 


POTTER  et  aL  ▼.  ENOLER  et  aL 
(No.  19248  [162].) 

(Supreme  Court  of  Minnesota.    Aug.  6,  lOlSii) 

(Si/Uaiui  by  tk«  OourtJ 

1.  iNJURonon  «=»114  —  Pastjxs  —  Thcbkb 

CONTBACT— UNITBO  STATES. 

Plaintiffs  seek  to  enjoin  defendants  from 
removing  standing  timber,  sold  to  defendant  by 
the  United  States  from  certain  lands  the  title 
to  which  is  in  the  United  States.  Held,  that 
this  action,  involving  the  validity  of  an  ex- 
isting contract  between  the  United  States  and 
dvCcudant,  cannot  be  maintained,  nnless  the 
United  S'tates  becomes  ft  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {{  202-220;    Dec  Dig.  «=>U4.] 

2.  Appbai.   and  Ebsob   «=»954— Iif  JUNCTIOir 

€=»t35— DiSCBETIONABT    RULIRO. 

The  allowance  or  refusal  of  a  temporary 
injunction  lies  largely  in  the  di.scretiun  of  the 
trial  court,  and  unless  that  discretion  is  abused, 
the  action  of  the  trial  court  will  be  sustained. 
The  trial  court  is  held  not  to  have  abused  its 
discretion  in  refusing  to  grant  a  temporary  in- 
junction. 

[FA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3818-3821 ;  Dec.  Dig.  «=» 
954;  Injunction,  Cent.  Dig.  i  804;  Dec.  Dig. 
<8=»135.] 

Appeal  from  District  Court,  Koochiching 
County;   W.  S.  McClenahan,  Judge. 

Action  by  William  Potter  and  others 
against  E.  A.  Engler  and  others.  From  an 
adverse  order,  plaintiffs  appeal.    Affirmed. 

George  B.  Edgerton,  Harris  Richardson, 
and  Walter  Richardson,  all  of  St  Paul,  for 
appellants.  Fryberger,  Fulton  &  Spear,  ot 
Duluth,  for  respondents. 
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SCHAUiBB,  X  PlalntUb,  wbo  are  Cblp- 
pewa  Indiana,  appeal  from  an  order  refus- 
ing a  temporary  Injunction  to  prevent  defend- 
ants from  cutting  and  lemoring  timber  from 
Indian  lands  In  Koochiching  county.  The  le- 
gal title  to  the  lands  Is  in  the  United  States 
of  America.  The  timber  was  sold  to  defend- 
ant E.  A.  Engler  under  the  provisions  of  cer- 
tain acts  of  Congress  by  the  United  States 
for  the  benefit  of  the  Indians.  The  proceeds 
of  such  sales  are,  under  the  acts  of  Congress, 
held  by  the  United  States  as  trustee  for  the 
Indians. 

Bids  were  advertised  for,  and  at  the  open- 
ing thereof  defendant  Engler  appeared  to  be 
fhe  highest  bidder.  Subsequently,  by  agree- 
ment between  defendant  and  the  United 
States,  defendant  Engler  Increased  the 
amotut  of  his  bid,  and  thereupon  the  timber 
was  awarded  to  him.  Thereafter  defendant 
Engler  and  defendant  Engler  Lumber  Com- 
I>any,  acting  for  and  with  him,  made  prepara- 
tions to  cut  and  did  cut  some  of  the  timber 
claimed  to  have  been  purchased  by  Engler. 

This  suit  is  brought  by  plaintiffs,  the  bene- 
ficiaries, against  defendants,  to  enjoin  defend- 
ants from  continuing  to  cut  such  timber. 

[1]  1.  The  United  States  is  not  made  a 
party,  and  has  not  consented  to  become  a 
party  to  the  suit.  It  is  argued  that,  as  be- 
tween {rtaintiffs  and  defendants,  It  is  not  nec- 
essary that  the  United  States  be  a  party,  be- 
cause the  interests  Involved  are  those  of  the 
beneficiaries  only.  This  we  cannot  concede. 
Defendants  could  not  avoid  the  contract,  even 
If  they  desired.  The  contract  between  de- 
fendant Engler  and  the  United  States  Is  valid 
and  binding,  and  the  United  States  could  un- 
doubtedly enforce  It.  Unless  the  United 
States  becomes  a  party  to  this  action,  so  as 
to  be  boond  by  the  result  thereof,  we  might 
have  a  case  of  the  court's  enjoining  defend- 
ant Engler  from  doing  an  act  for  the  fail- 
ure to  perform  which  the  United  States  could 
afterward  mulct  him  In  damages. 

It  is  conceded  that  the  United  States  is 
the  only  party  which  could  lawfully  sell  or 
dispose  of  the  timber  in  question.  The  Unit- 
ed States  assumed  to  sell  the  timber  to  de- 
fendant, and  entered  into  a  contract  to  that 
effect.  The  purchase  price  must  be  paid  to 
the  United  States.  Part  of  It  has  already 
been  deposited.  The  authorities  seem  to  bear 
out  the  view  that  an  action  of  this  nature 
cannot  be  maintained,  unless  the  United 
States,  which  is  a  party  to  the  contract,  and 
the  trustee  for  the  proceeds  thereof,  also  be- 
comes a  party  to  the  action.  Oregon  v. 
Hitchcock,  202  U.  S.  60,  26  Sup.  Ct  568,  50 
L.  Ed.  935;  Naganab  v.  Hitchcock,  202  U. 
S.  473,  26  Sup.  Ct  667,  50  L.  Ed.  U13 ;  Mc- 
Kay V.  Kalyton.  204  U.  S.  458,  27  Sup.  Ct. 
346,  51  L.  Ed.  567;  Goldberg  v.  Daniels,  231 
U.  S.  218,  34  Sup.  Ct  84,  5S  L.  Ed.  191; 
Disbrow  Mfg.  Co.  v.  Creamery  Package  Mfg. 
Co.,  115  Minn.  434,  132  N.  W.  918. 


The  validity  of  this  contract  cannot  be  liti< 
gated  unless  the  parties  to  the  contract  be- 
come parties  to  the  action.  We  therefore 
hold,  as  a  matter  of  law,  that,  the  United 
States  not  being  a  party  to  this  suit,  it 
cannot  be  maintained. 

[2]  2.  The  granting  of  a  temporary  injunc- 
tion is  a  matter  that  is  discretionary  with  the 
trial  court,  and  unless  that  discretion  is  abus- 
ed the  action  of  the  trial  court  will  be  sus- 
tained. Holmes  v.  lumber  Co.,  108  Minn. 
196, 121  N.  W.  877 ;  2  Dunnell's  Minn.  Digest, 
I  4490,  and  cases  cited.  The  record  includes 
many  afildavlts  and  exhibits  filed  on  behalf 
of  both  parties  and  bearing  on  questions  of 
fact  in  issue  between  them.  The  court,  in 
passing  upon  the  application  for  a  temporary 
injunction,  necessarily  has  passed  on  these 
questions  of  fact  adversely  to  plaintiffs.  An 
examination  of  the  record  does  not  convince 
us  that  the  district  court  abused  its  discre- 
tion In  denying  the  temporary  injunction,  and 
we  cannot  so  hold. 

Order  affirmed. 


STATE  ▼.  KILMER. 

(Supreme  Court  of  North  Dakota.    July  2, 1916. 
Rehearing  Denied  Sept  16.  1916.) 

(ByOobut  by  the  Court.} 

1.  Costs  4s»286--CBnaNAi.  Probeotttions— 
Nonpayment— Impbisonme^t. 

Section  10941,  Comp.  Laws  1913,  which  au- 
thorizes imprisonment  id  case  of  the  nonpay- 
ment of  the  costs  of  a  criminal  prosecution,  does 
not  violate  either  the  Constitntion  of  the  state 
of  North  Dakota  or  that  of  the  United  States. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  ii  1083,  1084;  Dec.  Dig.  «=9285.] 

2.  Indictment  and  Infobmation  €=942— In- 
formation—Time  OF  PlLINO. 

Section  10628,  Comp.  Laws  1913,  provides 
that,  during  each  term  of  the  district  court  at 
which  a  grand  jury  has  not  been  summoned,  the 
state's  attorney  shall  file  informations  against 
all  persons  accused  of  having  committed  a  crime 
or  public  ofFensej  and  authorizes  the  filing  of 
such  an  information  and  the  trial  of  the  defend- 
ant at  such  term,  even  though  the  preliminary 
examination  was  held  during  such  term  of  the 
court,  provided  that  a  reasonable  time  and  op- 
portunity is  afforded  for  the  preparation  of  his 
defense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  153;  Dec.  Dig. 
«=»42.] 

3.  Criminal  Law  «=»628— Reception  of  Evi- 
dence— INDOBSKMENT  OF  NAME  OF  WITNESS. 

A  witness  whose  name  is  not  indorsed  on 
the  information  may  be  examined  on  behalf  of 
the  state  in  a  criminfil  prosecution,  where  it 
is  shown  that  the  attorney  for  the  defendant 
was  given  due  notice  of  the  state's  intention  to 
call  such  witness,  and  when,  prior  to  the  filing 
of  the  information,  the  prosecution,  though  it 
was  aware  that  such  witness  had  some  knowl- 
edge of  the  occurrence,  had  no  knowledge  that 
his  testimony  would  be  in  any  way  material  to 
the  issues. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  140^1411, 1413-1419 ;  Dec. 
Dig.  «=>628.] 
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4.  iNTOxioATnta  LiQuoBs  ^=3233 —  Mainte- 
nance OP  Nuisance— Evidence— GoTEBN- 
MENT  License. 

Where  one  is  accused  of  maintaining  a  liq- 
uor nuisance  at  a  certain  place,  proof  of  the  is- 
suance to  such  person  of  a  government  license 
for  the  sale  of  intoxicating  liquors  in  the  town 
and  state  where  such  nuisance  Is  claimed  to 
have  been  maintained  is  admissible,  even  though 
the  premises  described  in  said  license  are  differ- 
ent from  those  mentioned  in  the  information, 
as  such  evidence  tends  to  show  that  the  defend- 
ant was  in  the  business  of  selling  intoxicating 
liquors. 

[Ed.  Xote.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  Sf  293-297,  298%;  Dec. 
Dig.  <S=>233.] 

6.  Names  <s=»18  —  Evidence  —  Identttt  of 

Names. 

The  presumption  that  identity  of  names 
indicates  identity  of  ^rsons  will  make  admissi- 
ble in  a  trial  for  maintenance  of  a  liquor  nui- 
sance a  government  license  for  the  sale  of  liquor 
issued  to  a  person  of  the  same  name  as  the  de- 
fendant, without  preliminary  proof  of  the  iden- 
tity of  the  person. 

[Ed.  Note. — ^For  other  cases,  see  Names,  Cent. 
Dig.  S§  1,  4,  17;   Dec  Dig.  <S=>18.] 

6.  Cbiminai.  Law  €=s>430,  444  —  Evidence  — 
Recobds. 

A  certified  copy  of  the  records  in  the  ofSce 
of  the  collector  of  internal  revenue  relating  to 
the  issuance  of  a  liquor  license  is  admissible 
in  evidence  in  a  prosecution  for  maintaining  a 
liquor  nuisance  when  properly  proved,  and  such 
record  is  properly  proved  when  there  is  attach- 
ed thereto  a  certificate  by  the  collector  of  in- 
ternal revenue  as  to  its  correctness  and  authen- 
ticity. 

[Ed.  Note. — For  other  caites,  see  Criminal 
Law,  Cent  Dig.  H  1019,  1028;  Dec.  Dig.  «ss> 
430,  444.] 

7.  Criminal  Law  ®=3ll69— Habmij:bb  Ebbob 
—Evidence— Copy  of  Reoobd— Stjbplusage 
in  (jebtificate. 

A  statement  in  a  certificate  of  the  collector 
of  internal  revenue,  which  is  attached  to  a  cer- 
tified copy  of  the  record  of  special  taxpayers  and 
registers  of  his  district,  does  not  render  the  ad- 
mission of  such  record  reversible  error,  because 
it  states  in  substance  that  the  record  shows  the 
issuance  of  United  States  special  tax  stamps  to 
the  defendant,  when  the  record  upon  its  face 
shows  the  same  fact 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  754,  3088,  3180,  3187-3148; 
Dec.  Dig.  <S=»11C9.] 

Appeal  from  District  Court,  Burleigh 
County;    Nuessle,  Judge. 

H.  E.  Kilmer  was  convicted  of  malntainiug 
a  liquor  nuisance,  and  appeals.    Affirmed. 

Mockler  &  Ulness,  of  Bismarck,  for  appel- 
lant H.  J.  Llnde,  Atty.  Gen.,  and  H.  B. 
Bemdt,  State's  Atty,,  of  Bismarck,  for  the 
State. 


BBDCB,  J.  This  Is  an  action  in  which  the 
defendant  and  appellant  was  convicted  of 
maintaining  a  common  nuisance  in  the  form 
of  a  place  in  which  intoxicating  liquors  were 
sold,  bartered,  or  given  away  as  a  beverage, 
and  in  which  place  persons  were  permitted  to 
resort  for  the  purpose  of  drinking  intoxicat- 
ing liquors  as  a  beverage,  and  In  which  place 
intoxicating  liquors  were  kept  for  sale,  bar- 
ter, exchange,  and  delivery  as  a  beverage. 


[1]  The  first  assignment  of  error  raises 
the  proposition  Oiat  the  court  «rred  In  sen- 
tencing the  defendant  to  pay  the  costs  of  the 
action,  and  In  default  of  such  payment  to 
stand  committed  for  a  certain  time.  There 
is  no  citation  of  authority,  however,  in  sup- 
port of  this  proposition,  and  we  believe  that 
none  can  be  found.  Section  10941  of  tbe 
Compiled  Laws  of  1913,  which  is  construed  in 
State  v.  Fleming,  20  N.  D.  105,  126  N.  W. 
565,  expressly  authorizes  imprisonment  in 
the  case  of  nonpayment  of  the  costs  of  a 
criminal  prosecution,  and  we  know  of  no  con- 
stitutional provision  that  It  contravenes. 
,The  courts,  indeed,  have  everywhere  held 
that  imprisonment  as  an  alternative  for  the 
payment  of  a  fine  is  not  an  imprisonment  for 
debt,  and  the  same  principles  apply  in  the 
case  of  costs,  which  are  imposed  as  a  part 
of  a  fine  and  as  a  penalty  for  the  transgres- 
sion. Dixon  V.  State,  2  Tex.  481,  482;  Bailey 
v.  State,  87  Ala.  44,  6  South.  898;  Morgan 
T.  State,  47  Ala.  34;  In  re  Boyd,  34  Kan. 
570,  9  Pac.  240. 
[2]  The  second  assignment  of  error  Is  that: 
"The  court  erred  in  assuming  the  jttriadicti<» 
of  the  case,  for  the  reason  that  no  proper  pre- 
liminary examination  had  been  terminated  prior 
to  the  commencement  of  the  term  of  court  at 
which  this  case  was  tried." 

It  is  claimed  that  the  preliminary  hearing 
was  held  subsequently  to  the  oonvoiing  of 
the  term  of  court,  and  that  the  information 
was  filed  In  the  district  court  during  the 
term,  and  that  such  procedure  was  in  viola* 
tlon  of  law.  We  cannot,  however,  ao  hold. 
There  is  no  pretense  that  the  defendant  was 
not  given  full  time  and  opportunity  to  pre- 
pare his  defense,  and  the  procedure  appears 
txn  have  been  In  conformity  with,  rather  than 
in  violation  of,  the  constitutional  provision 
that  provides  that; 

"In  criminal  prosecutions  in  any  court  what- 
ever, the  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial." 

See  section  13,  Oonstitutlon  of  North  Da- 
kota. 

Section  10C2S  of  the  Compiled  Laws  of  1913 
provides  that: 

"During  each  term  of  the  district  court  held 
in  and  for  any  county  or  judicial  subdivision  in 
this  state  at  which  a  grand  jury  has  not  been 
summoned  and  impaneled,  the  state's  attorney 
of  the  county  or  judicial  subdivision,  or  other 
person  appointed  by  the  court,  as  provided  by 
law,  to  prosecute  a  criminal  action,  shall  file  an 
information  or  informations  as  the  circumstanc- 
es may  require,  respectively,  against  all  persons 
accused  of  having  committed  a  crime  or  public 
offense  within  such  county  or  judicial  subdivi- 
sion or  triable  therein." 

This  section  certainly  seems  to  contemplate 
that  Informations  can  be  filed  during,  as  well 
as  at  the  beginning  of,  the  term  where  no 
grand  jury  is  In  session  nor  called. 

[31  The  third  specification  of  error  states 
that: 

"The  court  erred  in  permitting  S.  M.  Ferris, 
whose  name  was  not  indorsed  on  the  informa- 
tion, to  become  a  witness  and  give  testimony  ia 
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Qiia  aae,  tor  fh«  re*<on  that  it  waa  known  to 
the  state  that  he  was  a  material  witness  prior 
to  the  filing  of  the  information." 

There  Is,  however,  no  merit  In  this  as- 
signment The  state's  attorney  posttlvely 
testified  that,  th'oagh  be  bad  known  that  the 
witness  had  been  present  at  the  defendant's 
place  of  business  on  the  nlgbt  of  tbe  raid, 
yet  be  bad  no  Imowledge  that  the  witness 
had  been  at  any  time  anywhere  else  than  in 
the  rear  part  of  tbe  premises,  guarding 
the  same  on  tbe  outside,  or  that  be  bad  over- 
beard  tbe  conversations  which  be  was  after- 
wards called  upon  to  testify  to,  and  that  this 
information  came  to  blm  later,  and  Imme- 
diate before  tbe  trial.  It  is  also  shown  that 
tlte  attorney  for  the  defendant  was  given  due 
notice  of  tbe  state's  intention  to  call  this  wit- 
ness. 

Section  9794,  R.  C.  1905,  being  section 
10631,  Compiled  Laws  of  1913,  provides  that: 

"Said  state's  attorney  or  jpergon-  appointed  to 
prosecute  shall  subscribe  hui  name  to  said  in- 
formation and  indorse  or  otherwise  exhibit 
thereon  the  names  of  all  witnesses  for  the  pros- 
ecution known  to  him  to  be  such  at  the  time  of 
the  filing  of  the  same ;  but  other  witnesses  may 
testify,  in  behalf  of  the  prosecution',  on  the  trial 
of  said  action,  the  same  as  if  their  names  had 
been  indorsed  upon  the  information." 

In  the  case  of  State  ▼.  Pierce,  22  N.  D. 
358,  133  N.  W.  991,  we  held  that: 

"Witnesses  whose  names  are  not  indorsed  on 
the  information  ma^  be  examined  by  the  state 
on  the  trial  of  a  criminal  case,  when  the  pros- 
ecution bad  no  knowledge  of  the  witnesses  or  of 
their  knowledge  of  anything  material  to  the 
issues  prior  to  the  filing  of  tbe  information, 
and  in  the  absence  of  a  showing  that  the  defend- 
ant waa  prejudiced  thereby." 

See,  also.  State  v.  Albertson,  20  N.  D.  512, 
128  N.  W.  1122.  We  can  see  no  prejudice  In 
tbe  case  at  bar. 

[4]  The  fourtb  assignment  of  error  takes 
exception  to  the  introduction  In  evidence  of 
the  plaintlfTs  Exhibit  M,  which  was  a  certi- 
fied copy  of  the  record  of  special  taxpayers 
and  registers  in  tbe  office  of  the  collector  of 
Internal  revenue  for  tbe  states  of  North  and 
South  Dakota,  which  was .  certified  to  by 
James  Coffey,  collector  for  such  district,  and 
wliich  record  showed  the  payment  by  one  H. 
El.  Kilmer,  of  320  Fourtb  Street  North,  Bis- 
marck, N.  D.,  of  a  government  tax  as  a  retail 
malt  liquor  dealer.  The  objection  to  this  cer- 
tificate was  that  It  was  incompetent,  Irrele- 
Tant,  and  Immaterial;  that  It  bad  not  been 
properly  identified;  that  It  had  not  been 
properly  authenticated  as  provided  by  law; 
tbat  there  was  no  law  in  tbe  state  to  receive 
It  In  evidence,  it  not  being  a  record  of  any 
office  of  the  state  of  Nortb  Dakota,  and  tbat, 
if  it  tvere  admitted  to  be  tbe  record  which 
it  purported  to  be,  It  was  only  a  copy  or 
memorandum,  not  required  by  law  to  be  kept, 
and  that  it  did  not  refer  to  the  premises  of 
tbls  defendant,  on  which  the  state  attempt- 
ed to  prove  the  maintenance  of  a  common 
nnlsance,  tbe  exhibit  showing  tbat  tbe  plain- 
tiff's place  therein  described  was  320  Fourtb 


Street  North,  whl^  mm  not  (be  property 
kept  at  the  date  alleged  In  tbe  Information ; 
and,  further,  that  there  Is  nothing  to  show 
liow  long  tbe  license  was  in  force,  or  tbat  It 
was  in  force  at  the  time  of  the  commission 
of  the  alleged  offense;  also,  that  the  intro- 
duction of  such  certificate  would  deprive  the 
defendant  of  his  constitutioiial  right  to  meet 
the  witnesses  face  to  face,  and  tbat  It  was 
not  a  document  or  an  authenticated  copy  of 
a  document  required  by  law  to  be  kept,  and 
was  not  properly  identified. 

IS]  There  is  no  merit  in  the  objection  that 
the  certified  record  does  not  describe  the 
identical  property,  nor  for  how  long  tbe 
license  would  continue.  Ibe  evidence  was 
certainly  competent  to  show  tbat  the  defend- 
ant was  In  tbe  business  of  selling  liquor  in 
violation  of  the  law  In  the  state  of  North 
Dakota,  and  to  that  extent  tbe  evidence  was 
competent  Nor  is  there  any  merit  in  the 
contention  that  there  was  no  proof  that  the 
H.  E.  KUmer  therein  described  was  tbe  H.  B. 
Kilmer  who  was  prosecuted.  The  presump- 
tion is  that  he  was  the  same  party.  "It  is  an 
inference  of  fact  that  Identity  of  names 
indicates  Identity  of  persons,  and  it  has  been 
held  tbat  tbe  court  Itself  wlU  assume  tbe 
inference  to  be  correct  In  tbe  absence  of 
evidence  to  the  contrary."  See  Cyc.  1055; 
People  V.  Rolfe,  61  Onl.  540 ;  State  v.  Robin- 
son, 39  Me.  160;  State  v.  McGulre,  87  Mo. 
642.  And  tbis  presumption  is  augmented 
where  both  the  surnames  and  tbe  given 
names  are  identical,  where  an  appropriate 
initial  is  written  out  in  full,  or  where  there  is 
other  Identification.  See  16  Cyc.  1055,  note 
41.  It  is  true  tbat  this  presumption  may, 
according  to  some  authorities,  be  overcome  by 
a  conflicting  presumption  ot  law,  and  that  tbe 
presumption  of  innocence  Is  one  of  these  pre- 
sumptions. Tbe  cases  wblcb  are  cited  by 
counsel,  however,  do  not  appear  to  be  in  ac- 
cord with  the  w^ght  *of  authority,  nor  with 
sound  reason.  See  State  v.  McGulre,  87  Mo. 
642;  State  v.  Kelsoe,  76  Mo.  505;  Gitt  v. 
Watson,  18  Mo.  274;  Floumoy  v.  Warden,  17 
Mo.  435;  Hendricks  v.  State,  26  Ind.  493; 
People  V.  Rolfe,  61  Cal.  640 ;  Commonwealth 
V.  Norcross,  9  Mass.  492 ;  Bogue  v.  Bigelow, 
29  Vt.  179.  There,  too,  are  other  statements 
in  tbe  record,  sucb  as  residence,  wblcb  tend 
to  prove  tbe  identity. 

Tbe  conclusion  of  the  Supreme  Court  of 
Missouri  that,  where  the  names  are  identical. 
It  rests  with  the  defendant  to  prove  tbat  they 
are  not  tbe  same,  certainly  meets  with  our 
approval,  and  Is  in  accordance  with  sound 
public  policy.  In  addition  to  that  we  have 
paragraph  25  of  section  7936,  Compiled  Laws 
of  1913,  which  enumerates  identity  of  person 
from  identity  of  name  among  the  denomina- 
tional or  disputable  presumptions.  This 
provision  is  found  In  tbe  California  Code,  and 
Is  tbe  basis  of  the  decision  In  the  case  of 
People  V.  Rolfe,  supra,  and  distinguishes  the 
law  in  tills  state  from  tbat  which  may  prevail 
In  some  other  Jurisdictions. 
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[1]  Nor  Is  tlier»  nnj  merit  In  tbe  oimteii- 
tlon  that  tbe  certilled  record  was  not  properly 
Identified  or  authenticated.  It  was  made  by 
James  Coffey,  collector  of  Internal  revenue, 
district  of  North  and  South  Dakota.  It  bore 
the  seal  of  such  collector.  Tbe  trial  court 
took  Judicial  notice  of  the  slgn&ture  and  seal 
of  tbe  collector  of  Internal  revenue,  and  was 
authorized  to  do  so  under  subdivisions  20  and 
73  of  section  7838  of  tbe  ComipUed  Laws  of 
1913.  Subdivision  8  of  section  7919  of  tbe 
Compiled  Laws  of  1913  provides  that : 

"Documents  in  the  departments  of  the  United 
States  government  I  may  be  proved]  by  certificate 
of  the  legal  custodian  thereof." 

Section  7918  provides  that  an  entry  made 
by  an  otficer  or  board  of  directors,  or  nnder 
the  direction  pr  in  the  presence  of  either,  in 
tbe  course  of  official  duty,  is  prima  fade 
evidence  of  tbe  facts  stated  in  such  &itrj. 
Section  7917  of  the  Compiled  Laws  of  1913 
provides  that  entries  in  public  or  other  official 
books  or  records,  made  in  the  performance  of 
his  duty  by  a  public  officer  ot.  this  state,  or 
by  another  person  in  tbe  performance  of  a 
duty  specially  enjoined  by  law,  are  prima 
fade  evidence  of  the  facts  stated  therein. 

Nor  is  there  any  merit  in  the  objection  tliat 
the  certified  copy  of  the  record  was  incompe- 
tent and  Irrelevant  Section  3238  of  the 
Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St  1913,  i  5961)  provides  that: 

"All  special  taxes  imposed  by  law  •  •  • 
shall  be  paid  by  stamps  denoting  the  tax." 

Section  3239  (section  6962)  provides  that: 
"Every  person  engaged  in  any  business,  avo- 
cation, or  employment  who  is  thereby  made  lia- 
ble to  a  special  tax,  except  tobacco  peddlers, 
shall  place  and  keep  conspicuoasly  in  his  estab- 
lishment or  place  of  business  all  stamps  denoting 
the  payment  of  said  special  tax." 

Section  3240  (section  6963)  provides  that: 

"Each  collector  of  internal  revenue  shall,  un- 
der regulations  of  the  Commissioner  of  Internal 
Revenue,  place  and  keep  conspicuously  in  his 
office,  for  public  inspection,  an  alphabetical  list 
of  the  names  of  all  persons  who  shall  have  paid 
special  taxes  within  his  district,  and  shall  state 
thereon  the  time,  place  and  business  for  which 
snch  special  taxes  hare  been  paid," 

Section  10128,  Compiled  Laws  of  1913,  pro- 
vides, among  other  things,  that: 

In  actions  or  proceedings  for  the  abatement 
of  nuisances,  and  "in  all  cases,  •  •  •  the 
fact  that  any  person  engaged  in  any  kind  of 
business  has  and  keeps  posted  in  or  about  his 
place  of  business  a  receipt  or  stamp  showing 

Sayment  of  the  special  tax  levied  under  the 
iws  of  the  United  States  upon  the  business  of 
selling  distilled,  malt,  or  fermented  liquors,  or 
the  holdmq  of  a  {{oen«e  from  the  government  of 
the  United  States  in  the  name  of  any  person, 
persons  or  corporation  to  sell  intoxicating  liq- 
uor shall  be  held  and  deemed  prima  facie  evi- 
dence against  such  person,  persons  or  corpora- 
tion, that  he  or  they  or  it  are  keeping  for  sale 
and  selling  intoxicating  liquors  contrary  to 
law." 

There  can  be  no  doubt  that  the  records  of 
the  collector  of  internal  revenue  are  public 
records  and  are  directed  to  be  kept  by  the 
federal  statutes.    In  tbe  case  of  MUler  t.  N. 


P.  Ry.  Co.,  18  N.  D.  19, 118  N.  W.  844, 1»  Ann. 
Cas.  1216,  we  held  that  a  public  record  kept 
pursuant  to  the  law  of  a  sister  state,  when 
properly  proved.  Is  admissible  in  evidence  In 
the  courts  of  this  state  as  prima  fade  proof 
of  the  facts  therein  recorded.  If  this  is  true 
of  the  records  of  a  sister  state,  it  must  be 
true  of  the  records  of  the  United  States.  It 
has  been  held  In  our  sister  state  of  Sontb 
Dakota  that  the  records  of  a  post  office  are 
records  kept  by  a  person  in  a  public  office, 
and  this  under  tbe  provisions  of  section  7917, 
Compiled  Laws  of  1913,  which  was  enacted 
in  territorial  days,  and  is  common  to  both 
states,  and  provides  titat: 

"Entries  in  public  or  other  official  books  or 
records,  made  in  tike  performance  of  his  duty 
by  a  public  officer  of  this  state,  or  by  another 
person  in  the  performance  of  a  duty  specially 
enjoined  by  law  are  prima  fade  evidence  of  the 
facts  stated  therein." 

It  is  quite  clear  from  the  statutes  that  the 
government  receipt  or  license  and  the  certi- 
fied record  are  competent  evidence. 

"Inasmuch,"  says  the  court  in  the  case  of 
McKnight  v.  United  States,  122  Fed.  926,  61 
C.  C.  A.  112,  in  referring  to  115  Fed.  972,  54 
C.  C.  A.  358,  "as  the  defendant  could  not  be 
compelled  to  produce  any  snch  incriminating 
document,  we  held  that  neither  notice  nor  de- 
mand •  •  •  was  necessary,  but  that  sec- 
ondary evidence  might  be  made  in  respect  to 
any  document  which  the  evidence  should  show 
in  the  possession  or  under  the  control  of  tbe 
defendant." 

"It  is  said,"  says  the  Supreme  Court  of  Michi- 
gan, in  People  v.  Lalonde,  171  Mich.  286,  137 
N.  W.  74,  that  this  certificate  was  incompe- 
tent, for  the  reason  that  there  was  no  show- 
ing that  the  record  itself  could  not  have  been 
produced ;  it  being  located  in  Detroit  and  with- 
in the  jurisdiction  of  the  court.  The  record 
which  was  certified  by  the  internal  revenue  col- 
lector was  one  which  he  is  required  to  keep  by 
the  laws  of  the  United  States.  He  is  also  re- 
quired to  furnish  certified  copies  of  the  same  to 
the  prosecuting  officers  of  any  state,  county,  or 
municipalitv  making  application  therefor.  Sec- 
tion 3240,  Rev.  Stat.  U.  S.,  as  amended  by  Art 
June  21,  1906,  c.  3509,  34  Stat  387  (U.  S. 
Comp.  St.  Supp.  1911,  p._  942).  The  record  it- 
self would  have  been  admissible  on  the  question 
of  the  respondent's  euilt  (People  v.  Moore,  155 
Mich.  107,  lis  N.  W.  742),  and  we  can  sec  no 
reason  why  a  certified  copy  of  the  record  should 
not  be  admissible  when  certified  in  accordance 
with  our  statute  for  the  admission  of  public  rec- 
ords, where  the  removnl  of  them  from  their  usu- 
al place  of  custody  would  work  an  inponvenienrp 
to  the  public  service.  0.  L.  1897,  S  10169.  We 
think  the  trial  court  was  not  in  error  in  admit- 
ting the  certificate." 

There  can  be  no  doubt.  Indeed,  ct  the  com- 
petency, relevancy,  and  materiality  of  tbe 
certified  record.  See,  also,  23  Cyc.  255,  (c), 
and  notes  71  and  72 ;  Daniel  v.  State,  11  Ga. 
App.  799,  76  S.  R  162;  Hargrove  v.  State, 
8  OkL  Or,  487,  129  Pac.  74;  Blnnk  y.  State, 
10  Okl.  Or.  203,  135  Paa  946;  State  v.  Shu- 
feldt  86  Kan.  975,  122  Pac.  895;  Huckabee 
v.  State,  7  Ga.  App.  677,  67  S.  E.  837;  An- 
derson V.  Commonwealth,  143  Ky.  87,  136 
S.  W.  134;  State  v.  Donato,  127  La.  393,  53 
South.  662;  Strange  v.  State,  6  Ala.  App 
164,  69  South.  691 ;  Columbo  t.  SUte  (Tex. 
Or.  App.)  145  S.  W.  91(X 
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Nor  ifl  flien  any  merit  in  tbe  coatentton 
that  the  cerdfled  record  does  not  jitate  for 
how  long  the  Ucenas  was  in  force  or  that 
It  wa9  In  force  at  the  time  of  the  commlsBlon 
of  the  alleged  off«i8&  Section  3237  of  the 
Reviaed  Statutes  of  the  United  States  (U.  S. 
Oomp.  St  1913,  {  6960),  provides  that: 

"All  special  taxes  shall  become  dne  on  the  Ist 
day  of  July,  1891,  and  on  the  Ist  day  of  July 
in  each  year  thereafter,  or  on  commencing  any 
trade  or  burineoa  on  which  snch  tax  is  imposed. 
In  the  farmer  case  the  tax  shall  be  reckoned 
for  one  year ;  and  in  the  latter  case  it  shall  be 
reckoned  proportionally  from  the  Ist  day  of  the 
month  in  which  the  liability  to  a  special  tax 
commenced  to  the  Ist  day  of  July  following." 

The  courts  of  this  state  take  judidal  no- 
tice of  the  federal  statutes.  The  information 
In  the  case  at  bar  charged  the  defendant  with 
maintaining  a  common  nuisance  "on  the  11th 
day  of  April,  1914,  and  continuously  from 
then  to  and  including  the  11th  day  of  Octo- 
ber, 1914."  There  is  in  the  record  positive 
testimony  of  the  illegal  sale  of  liquor  by  the 
defendant  on  the  4th  day  of  June,  1914,  and 
prior  to  the  expiration  of  the  year  from  the 
Issuing  of  the  license.  No  objection,  there- 
fore, can  be  taken  to  the  certlfled  record  on 
the  ground  that  there  is  no  shovrtng  that  the 
same  was  in  force  at  the  time  of  the  commis- 
sion of  the  offense  complained  of. 

[71  Nor  Is  there  any  merit  in  the  objection 
to  the  certificate  of  the  collector  of  internal 
revenue,  James  Ooffey.  The  objection  to- the 
certificate  Is  that  it  states  that  It  shows  "the 
iBsuance  of  United  States  special  tax  stamps. 
Issued  by  tbls  office  during  the  year  1913,  to 
the  i>erson  foregoing  named."  This  state- 
ment, it  is  claimed,  amounts  to  nothing  more 
nor  less  than  testimony  which  la  given  by 
James  Coffey,  and  which  is  not  subject  to 
croGB-examlnatlon.  The  record,  however,  as 
we  have  before  said,  was  admisslbla  It 
reads  as  follows: 

"Becord  of  Special  Taxpayers  and  Registers, 
District  of  No.  and  So.  Dakota.  Name,  KH- 
mer,  H.  E.  Business,  retail  malt  liquor  dealer. 
Place.  Bismarck,  N.  D.  Street  and  number, 
320  4th  Street  North.  From  what  time,  Oct. 
1,  1918.  Amount  of  tax,  $16.00.  Date  of  pay- 
ment or  issue  of  certificate,  Oct  27,  1913.  Se- 
rial No.  of  Stamp,  9936.  Filing  No.  Form  11, 
1624." 

And  it  has  attached  to  It  the  following  cer- 
tificate: 

"I,  the  undersized,  duly  appointed  and  quali- 
fied collector  of  internal  revenue  for  the  states 
of  North  and  South  Dakota,  do  hereby  certify 
that  the  above  and  foregoing  is  a  true  and  ac- 
curate exemplification  and  copy  of  the  public 
record  now  on  file  and  remaining  on  file  m  my 
office  at  Aberdeen,  in  the  state  of  South  Dako- 
ta, showing  the  issuance  of  United  States  spe- 
cial tax  stamps  issued  by  this  office  during  the 
fear  1913  to  the  person  foregoing  named;  that 
have  compared  tne  same  with  the  original  pub- 
lic record  aforesaid,  and  find  the  same  to  be  a 
literal  copy  thereof.  In  testimony  whereof,  I 
hereby  attach  my  hand  and  seal  this  27th  day 
of  January,  1914,  at  my  office  at  Aberdeen,  state 
of  South  Dakota.  James  Coffey,  Collector  of 
Internal  Revenue,  District  of  North  &  South 
Dakota.    [Seal.]" 


It  win  be  seen  from  the  body  of  this  rec- 
ord, independently  of  the  certificate,  that  a 
tax  of  $15  was  paid  for  the  business  of  re- 
tail malt  liquor  dealer  by  one  H.  B.  KUmer. 
The  words  In  the  certificate  which  arc  ob- 
jected to  proved  no  more,  and  are  merely 
surplusage. 

"We  are  not  unaware  of  the  decision  of 
this  court  In  the  case  of  State  v.  Gottlieb,  21 
N.  D.  179,  129  N.  W.  460,  and  which  at  first 
glance  may  appear  to  announce  a  doctrine 
contrary  to  that  herein  held.  In  that  case, 
however,  there  was  no  attempt  to  introduce 
In  evidence  a  certified  copy  of  tJie  records  of 
the  office  of  the  collector  of  internal  revenua 
The  exhibit  which  was  excluded  consisted 
merely  of  a  certified  list  of  special  taxpayers 
in  Wells  county,  which  was  furnished  by  the 
collector  of  Internal  revenue  to  the  county 
auditor  of  such  county  and  filed  by  him. 
The  record  so  sought  to  be  proved  was  not 
the  record  of  the  office  of  the  collector  of  in- 
ternal revenue,  but  was  a  record  of  the  office 
of  the  county  auditor.  This  court  held  that 
there  was  no  law  making  sudi  a  list,  or  rec- 
ord, a  record  in  the  auditor's  office,  and  that 
the  list  was  therefore  inadmissible.  It  also 
held  that  It  could  not  be  introduced  as  an 
official  certificate  of  the  collector,  as  it  did 
not  "purport  to  be  a  certified  copy  of  any 
official  record  In  his  office,  but  merely  a  cer- 
tificate by  him  of  the  existence  of  certain 
facts  as  shown  by  his  records."  These  con- 
siderations do  not  appear  In  the  case  at  bar. 
Here  the  exhibit  Is  a  certlfled  copy  of  the 
records  In  the  office  of  the  collector  of  In- 
ternal revenue,  and  Is  certified  by  the  col- 
lector of  Internal  revenue  to  be  such. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 


OWENS  V.  BBED.     (No.  3679.) 

(Supreme  (3ourt  of  South  Dakota.     Sept  29, 
1915.) 

1.  JVTRY  e=»2S— JiTBT  TRIAIt— WaIVKE. 

Where  a  cause  was  noted  as  a  court  case, 
and  defendant  did  not  except  when  the  court  an- 
nounced on  preliminary  call  of  the  calendar  that 
it  would  be  tried  as  such,  he  cannot  thereafter 
complain  of  the  ruling,  having  waived  his  right. 
[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  176-196;   Dec.  Dig.  «=>28.] 

2.  Landlobd  and   Tenant  9=>218  —  Fabm 
Leases— GoNSTBUoTioN . 

A  farm  lease  provided  for  cash  rental  for 
hay  and  pasture  land,  to  be  paid  on  October  Ist 
of  each  year,  and  that  the  grain  should  be  di- 
vided ;  title  to  the  grain  remaining  in  the  land- 
lord until  division.  It  was  agreed  between  the 
landlord  and  tenant  that  the  tenant  should  pur- 
chase the  landlord's  share  of  the  oats,  payment 
for  which  was  to  be  made  out  of  the  tenant's 
share  of  the  wheat  Held,  that  upon  division  of 
the  wheat  the  landlord  was  entitled  to  payment, 
and  the  tenant  had  no  right  to  claim  his  full 
share  of  the  wheat  as  against  the  landlord. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  ft  846-848,  850,  852,  864, 
856-860;   Dec.  Dig.  «s>213.] 


tfs^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DlgesU  and  Indezei 
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Appeal  from  Circuit  Court,  Spink  County; 
Alva  E.  Taylor,  Judge. 

Action  by  John  Owens  against  M.  B.  Reed. 
From  a  Judgment  for  plaintifC,  and  order 
denying  new  trial,  defendant  appeals.  Af- 
firmed. 

Sterling  &  Clark,  of  Redfleld,  for  appel- 
lant. Morris  &  Moriarty,  of  Redfield,  for 
respondent. 

WHITING,  J.  Plaintiff,  being  tbe  owner  of 
a  large  tract  of  farming  land,  entered  into  a 
contract  with  defendant  whereby  defendant 
agreed  to  enter  into  possession  of  and  till 
the  cultivated  portions  of  such  land  during 
the  farming  seasons  from  October  1,  1910, 
until  October  1, 1915.  Defendant  was  to  pay 
a  cash  rental  for  the  hay  and  pasture  land. 
The  contract  provided  that  possession  and 
title  to  all  the  grain  grown  under  said  con- 
tract should  remain  in  the  owner  of  the 
land  until  the  division  of  such  grain,  which 
division  should  take  place  after  defendant 
had  fully  performed,  for  that  particular 
year,  tbe  covenants  of  said  contract  upon 
his  part  The  owner  of  the  land  had  a  right 
to  retain,  from  the  grain  that  would  other- 
wise go  to  the  defendant,  being  one-half 
thereof,  sufficient  thereof  to  reimburse  him 
for  any  advances  made  to  defendant,  and  to 
repay  any  indebtedness  which  defendant 
might  owe  him.  Supplementary  to  said  con- 
tract, the  parties  entered  into  another  con- 
tract whereby  defendant  was  to  purchase 
of  plaintiff,  at  40  cents  per  bushel,  plaintiff's 
share  of  the  oats  grown  during  the  season 
of  1913,  which  payment  for  said  oats  was  to 
be  made  out  of  the  share  of  wheat  that 
would,  upon  division,  belong  to  defendant. 
In  December,  1913,  plaintiff  brought  this  ac- 
tion, which  he  contends  is  one  in  equity,  and 
wherein  he  sought  to  recover  the  value  of 
certain  com,  raised  in  1912  under  such  con- 
tract, and  which  he  claims  was  unaccounted 
for,  cash  rental  for  the  hay  and  pasture  land 
for  the  year  1913,  and  the  amount  which  he 
claimed  to  be  due  him  from  defendant  for 
the  oats  raised  in  1913,  which  oats  defend- 
ant had  taken  possession  of.  Certain  other 
claims  were  made  In  the  complaint,  and  cer- 
tain relief  asked  for,  which,  for  the  purposes 
of  this  appeal,  it  is  unnecessary  for  us  to 
consider.  Defendant  answered,  denying  that 
be  had  failed  to  account  for  tbe  1912  corn, 
or  any  part  thereof,  and  alleging  a  full  set- 
tlement for  the  year  1912.  He  admitted  that 
he  would  be  owing  the  amount  claimed  as 
cash  rental  for  hay  and  pasture  land  and 
the  amount  claimed  for  tbe  1913  oats.  If  it 
were  not  for  affirmative  matters  alleged  by 
him.  Defendant  alleged  that  at  the  time 
this  action  was  brought  no  cause  of  action 
had  yet  accrued,  and  by  way  of  counter- 
claim be  pleaded  certain  damages  which  ho 
claimed  to  have  suffered  through  an  alleged 


breach  of  the  contract  Trial  was  had  to 
the  court  without  a  Jury,  findings  and  con- 
clusions were  entered  In  favor  of  the  plain- 
tiff. Judgment  rendered  thereon,  and  from 
sndi  Judgment  and  an  order  denylbg  a  new 
trial  this  appeal  was  taken  by  defendant. 

[1]  Appellant  contends  that  the  court  erred 
in  holding  this  to  be  a  court  case  and  re- 
fusing a  trial  by  Jury.  Appellant  states  that 
be  noticed  the  cause  fbr  trial  as  a  Jury  case ; 
that,  upon  tbe  preliminary  call  of  the  calen- 
dar, tbe  trial  court  determined  that  it  was  a 
court  case;  that  be  took  exception  to  such 
holding ;  and  tliat,  when  tbe  case  was  called 
for  trial,  be  objected  to  its  being  tried  as  a 
court  case,  and  saved  bis  exception  to  tbe 
action  of  the  court  in  trying  tbe  same  as  a 
court  case.  Respondent  states  that  he  no- 
ticed tbe  cause  as  a  court  case,  and  that, 
when  the  cause  was  called  upon  the  prelimi- 
nary call  of  tbe  calendar,  and  tbe  qaesUon 
of  tbe  nature  of  the  case  presented  to  the 
court,  tbe  court  announced  tbat  it  considered 
it  a  court  case,  and  that  the  appellant  did 
not  in  any  manner  except  to  such  ruling; 
tbat  after  tbe  Jury  bad  been  disdiarged  for 
the  term,  and  when  tbe  cause  was  called 
for  trial,  defendant  objected  to  the  cause  be- 
ing tried  as  a  court  case,  and  then  for  tbe 
first  time  excepted  to  the  ruling  of  tbe  court 
holding  it  to  be  a  court  case.  An  examina- 
tion of  tbe  original  record  shows  respond- 
ent's statement  to  be  correct  It  therefore 
becomes  unnecessary  for  us  to  determine 
whether  or  not  this  was  properly  a  oonrt 
case.  Appellant  waived  bis  right  to  a  Jory 
trial  when  he  did  not  timely  except  to  the 
ruling  of  tbe  court  placing  the  same  tm  the 
court  calendar,  and  when,  without  such  ex- 
ception, he  allowed  the  Jury  to  be  dismissed. 

[2]  Appellant  contends  that  no  cause  of 
action  had  accrued  at  the  time  of  tbe  com- 
mencement of  this  action:  First,  because  the 
evidence  wholly  falls  to  sustain  the  conrt's 
finding  tbat  there  was  anything  due  for  the 
1912  com;  and,  second,  because  there  was 
nothing  yet  due  on  the  rental  of  the  hay  and 
pasture  land,  or  for  tbe  1913  oats,  at  the 
time  this  action  was  commenced.  Appellant 
is  clearly  in  error  in  the  above  contention. 
There  is  ample  evidence  which,  if  believed 
by  the  court,  would  Justify  it  in  finding  that 
appellant  had  failed  to  account  to  and  de- 
liver to  respondent  all  of  bis  share  of  the 
com  raised  in  the  year  1912.  iSo  tar  as  the 
rental  of  the  hay  and  pasture  land  is  con- 
cerned, the  contract  entered  into  (dearly  con- 
templated tliat  such  items  as  the  rental  for 
bay  and  pasture  land  should  be  due  on  Octo- 
ber 1st  of  tbe  current  year.  This  is  clear 
from  a  consideration  of  tbe  whole  contract. 
There  was  evidence  showing  tbat  req^ndent 
did,  on  or  about  Octol>er  1,  1913,  make  a 
demand  upon  appellant  for  the  amount  dne 
as  such  rental.  So  far  as  the  oats  are  con- 
cerned, there  was  no  express  provision,  d- 
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ther  In  the  main  contract  or  In  tbe  aupple- 
mentar?  contract,  fixing  the  time  when  such 
oata  should  be  paid  for;  but  the  oats  were 
to  be  paid  for  out  of  the  wheat  which  would 
otherwise  belong  to  appellant.  Respondent 
bad  not  divided  the  1913  crop,  but,  at  the 
time  of  threshing,  appellant  had  undertaken 
to  and  did  divide  the  wheat,  placing  one  half 
thereof  in  one  bin  and  the  other  half  in  an- 
other bin.  Under  the  terms  of  the  contracts, 
these  oats  were  to  be  paid  for  out  of  the 
wheat  Appellant  therefore  had  no  right  to 
take  possession  of,  and  claim  as  his  own,  the 
one-half  of  such  wheat  as  sufiicient  of  such 
wheat  to  pay  for  said  oats  belonged  to  re- 
spondent. When  appellant  took  possession 
of  the  same  as  his  own,  the  contract  price 
of  said  oats  immediately  became  due  and 
payable. 

The  Judgment  and  order  herein  are  af- 
firmed. 


HORTON  T.  WHITE.     (No.  3800.) 

(Supreme  Court  of  South  Dakota.    Aug.  26, 
1916.) 

Appeal  from  Circuit  Court,  Ijyman  County; 
Wm.  WilliaraBcm,  Judge. 

Action  by  E.  S.  Horton  against  0.  W.  White. 
From  a  judgment  for  plaintiff,  defendant  ap- 
Affirmed. 


House  &  Dyer,  of  Chamberlain,  for  api>ellant. 
Brown  &  Brown,  of  Chamberlain,  for  respond- 
ent. 

WniTINO,  3.  On  June  17,  1906,  on  a  hear- 
ing had  upon  an  order  to  show  cause  why  tbe 
settled  record  and  the  appellant's  brief  here- 
in should  not  be  stricken  from  the  files  and 
records  of  tliis  action,  it  was  by  this  court  or- 
dered that  snch  setljed  record  and  brief  be 
stricken  ;  and,  upon  a  rehearing  had,  this  court, 
upon  August  Tth,  refused  to  disturb  its  former 
order  herein.  Inasmuch  as  the  striling  of  said 
brief  from  the  files  leaves  nothing  bef(»«  this 
court  fo-  consideration,  the  judgment  and  or- 
der appealed  from  are  afiirmed. 


KODDY  T.  MISSOURI  PAO.  RT.  CO. 
(No.  18150.) 

(Supreme  Court  of  Nebraska.    June  6,  1916.) 

Appeal  from  District  Court,  Otoe  County; 
Travis,  Judge. 

Action  by  Patrick  Roddy  against  tbe  Missouri 
Pacific  Railway  Company,  a  corporation.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  A.  C.  Kennedy,  of  Omaha,  B.  P.  Waggener. 
of  Atchison,  Kan.,  and  Philip  E.  Horan,  of 
Omahs,  for  appellant  A.  A  Bischof,  of  Ne- 
braska City,  and  Tbos.  F.  Roddy,  of  Wenatchee, 
Wash.,  for  appellee. 


BARNES^.  This  is  the  second  appeal  in 
this  case.  When  the  former  appeal  was  con- 
sidered, it  was  held  that  the  judgment,  so  far 
as  it  related  to  the  present  cause  of  action, 
should  be  reversed,  because  the  evidence  was 
insufficient  to  show  that  any  freight  train  of 
the  defendant  company  had  passed  plaintiff's 
premises  prior  to,  or  at  the  time,  the  fire  start- 
ed which  destroyed  plaintiff's  trees  or  timber, 
and  that  how  tbe  fire  originated  was  merely  a 
conjecture.  91  Neb.  75,  135  N.  W.  217.  When 
the  cause  was  remanded  to  the  district  court, 
further  evidence  was  introduced  on  the  second 
trial,  which,  if  believed  by  the  jury,  was  suffi- 
cient to  sustain  the  present  verdict 

The  judgment  of  the  district  court  ia  there- 
fore affirmed. 

HAMER,  ROSE,  and  SEDQWICK.  JJ,.  not 
sitting. 


In  re  HUNSTIOER. 

HUKS'nOEE  V.  KILIAN  et  aL 

(No.  19348  (234].) 

(Supreme  Court  of  Minnesota.    Oct  23,  1915.) 

oottbta  9=>24,  39— jcbibdiction  bt  consent 

— Objbctionb. 

Jurisdiction  of  the  subject-matter  cannot 
be  conferred  or  enlarged  by  consent,  and  tbe 
court  may  of  its  own  motion  raise  the  objec- 
tion at  any  stage  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  if  76-78,  152-156;    Dec.  Dig.  <S=s>24,  39.] 

On  motion  for  reargument     Denied. 
For  former  opinion,  see  163  N.  W.  869. 

PER  CURIAM.  On  motion  for  reargument 
respondent  contends  that  in  tbe  trial  court 
both  parties  assented  to  the  method  of  trial 
by  which  the  Jury  were  resolved  into  a  li- 
censing body  and  directed  to  pass  upon  the 
propriety  of  sucb  license,  regardless  of  the 
action  of  the  town  board.  We  do  not  wish 
to  detract  from  the  salutary  rule  that  par- 
ties who  consent  to  try  a  lawsuit  upcm  a 
certain  theory  are  bound  by  their  election; 
but  that  rule  cannot  be  applied  here.  The 
question  is  one  involving  jurisdiction  of  tbe 
subject-matter  of  the  action.  Such  Jurisdic- 
tion cannot  be  conferred  or  enlarged  by  con- 
sent of  parties,  and  tbe  court  may  of  its 
own  motion  raise  tbe  objection  at  any  stage 
of  the  case.  11  Cyc.  673,  701;  Crawford  Co. 
V.  Hathaway,  61  Neb.  317,  85  N.  W.  303; 
Matter  of  Will  of  Walker,  136  N.  Y.  20,  32 
N.  E.  633;  Attorney  General  t.  Moliter,  20 
Mich.  444. 

Application  denied. 
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ABANDONMENT. 

See  Appeal  and  Error,  ^=>7T3;  BDiinent  Do- 
main, «=9323,  325;  Homestead,  «S9145,  181; 
Husband  and  Wife,  9:s>304,  313;   Injunction, 

«=9ll. 

ABATEMENT  AND  REVIVAL 

See  Bastards,  4=932;  Intoxicating  Liquois, 
<S=927». 

ABSTRACTS  OF  RECORD. 

See  Appeal  and  Brror,  «s>5Sl,  639,  68d. 

ABUTTING  OWNERS. 

See  Eminent  Domain,  «s»90. 

ACCEPTANCE. 

See  Contracts,  «=»22;  Dedication,  «=»31,  34, 
41:    Frauds,  Statute  of,  ^=>90;    Sales,  «=> 

ACCIDENT  INSURANCL 

See  Insurance,  «=>6e5,  66a 

ACCOMPLICES. 

See  Criminal  Law,  «=3511,  822. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Belease. 

ACCOUNT. 

See  Bxecutors  and  Administrators,  €=»477, 
481 ;  Guardian  and  Ward,  iS=9l57, 163 ;  Jury, 
<S=9l4;   Life  EJstates,  <S=32a 

ACTION. 

See  Dismissal  and  Nonsuit. 

n.   NATXTRE    Ain>    FORBI. 

4=922  (N.D.)  An  action  to  cancel  a  contract 
and  remove  a  cloud  from  title  caused  by  the 
recording  of  a  contract  held  an  equitable  ac- 
tion.—Schmidt  T.  Johnstone,  153  N.  W,  293. 
4=^25  (Minn.)  The  complaint  held  to  state  an 
equitable  cause  of  action  to  charge  defendant  as 
trustee  and  to  require  him  to  account  as  such. — 
Morton  Brick  &  TUe  Co.  v.  Sodergren,  153  N. 
W.  527. 

«=>25  (S.D.)  The  Code  provides  for  but  one 
form  of  action,  which  is  known  as  a  civil  ac- 
tion.—Eads  V.  Wagner,  153  N.  W.  302. 
4=927  (S.D.)  In  action  to  recover  for  deficiency 
in  aciease  of  land,  failure  to  prove  allegations 
as  to  intent  to  defraud  held  not  to  prevent  a  re- 


covery for  money  had  and  received.— Bunken  t. 
Guernsey.  153  N.  W.  378. 

III.  JOINDER,  sprrrnNo,  oonboli* 

DATIOM.  AND  SEVERANCE. 

4=>48  (Minn.)  Two  causes  of  action  for  .ma- 
licious prosecution  held  to  arise  out  of  trans- 
actions connected  with  the  subject  of  the  ac- 
tion, and  therefore  to  be  properly  united  in  one 
complaint — Price  v.  Minnesota,  D.  &  W.  Ry. 
Co.,  153  N.  W.  632. 

4=350  (Minn.)  Two  causes  of  action  for  ma- 
licious prosecution  held  to  each  affect  all  par- 
ties to  the  action,  and  therefore  to  be  properly 
united  in  one  complnint. — Price  v.  Minnesota, 
D.  &  W.  By.  Co.,  163  N.  W.  532. 

IV.  OOlfMENOEBCENT.  PROBEOUTIOK, 

AND  TERMINATION. 

4=>68  (Minn.)  Where  a  creditor's  vested  inter- 
est in  property  conveyed  to  trustees  for  the 
benefit  of  creditors  is  garnished,  and  it  cannot 
be  determined  whether  the  creditor  will  be  en- 
titled to  enough  to  satisfy  plaintiff's  claim,  the 
garnishment  proceeding  should  be  continued  un- 
til the  amount  is  determined. — ^National  Surety 
Co.  V.  Hurley,  153  N.  W.  740. 

ADJOINING  LANDOWNERS. 

See  Boundariea;  Party  Walls. 

ADMINISTRATION. 

See  BzecutoiB  and  Administratonb 

ADMISSIONS. 

See  Evidence,   4s»200-253. 

ADOPTION. 

See  Evidence,  4=»417. 

4=>3  (Iowa)  Statutes  allowing  a  single  parent 
having  the  lawful  custody  to  consent  to  adop- 
tion of  the  children  of  the  marriage  in  case  of 
divorce  or  separation  should  receive  a  liberal 
construction.— Seibert  v.  Seibert,  153  N.  W. 
160. 

4=97  (Iowa)  Under  Code^  §  3251,  the  parent 
lawfully  in  custody  of  child  may,  upon  a  sepa- 
ration from  the  other  parent,  permit  its  adop- 
tion.—Seibert  V.  Seibert,  153  N.  W.  160. 

A  wife  held  not  separated  from  her  husband 
within  Code,  §  3251,  allowing  a  single  parent 
to  consent  to  adoption  of  their  child  by  another. 
-Id. 

4=>8  (Iowa)  Adoption  papers,  though  not  re- 
corded or  somewhat  defective,  are  not  regarded 
as  void.— Horner  v.  Maxwell,  153  N.  W.  331. 
4=>I7  (Iowa)  In  a  suit  where  an  adoption, 
consented  to  by  the  father  alone,  was  attacked, 
held  that   under   Code,   f  3251,   evidence   as   to 


JTor  cases  In  Dec.  Dis.  A  Am.  Dig.  Key  No.  Series  ft  Indexes  sea  same  toplo  and  KSY-NUMBB9 
16SN.W.-  (1087) 


Digitized  by 


Google 


AdBltevy 


163  N0RTHWE8TEBN  RBPOBTEB 


1098 


the  mother's  reason  for  leaving  the  father  was 
admissible.— Seibert  ▼.  Seibert,  153  N.  W.  160. 

ADULTERY. 

4=al  (S.D.)  A  husband,  remarrying  the  day  fol- 
lowing entry  of  divorce  decree  in  his  favor,  held 
not  guilty  of  adultery.— State  t.  Adney,  153  N. 
W.  tt07. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  Eiasements;  Landlord  and  Tenant,  4=»66; 
Limitation  of  Actions. 

AFFIDAVITS. 

See  Appeal  and  Error,  «=»79ft;  Certiorari; 
Costs,  ®=:>215;  Dopositions;  Judgment,  ®=» 
160;  Pleading,  <&=>422;  Process,  <3=990,  99; 
Taxation,  €=>707. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

See  Statutes,  «=»120. 

ALIBI. 

See  Orimlnal  Law,  «e»77B. 

ALIMONY. 

See  Divorce,  «s>203. 

AMBIGUITIES. 

See  Evidence,  <3=»450,  468. 

AMENDMENT. 

See  Appeal  and  Error,  <S=»889;  Divorce,  *=> 
104;  Parties,  «=>B0;  Pleading,  <S=»237-259; 
Bemoval  of  Causes,  €=>79. 

ANCIENT  LIGHTS. 

See  Easements,  ®=»11. 

ANIMALS. 

See  G&rriers,  «=»208-230;  Insurance,  «=»S34, 
668;  Partnership^  ^=>153;  Railroads,  €=» 
806. 
4=323  (Iowa)  In  an  action  by  a  partnership 
for  damages  for  the  death  of  a  stallion  turned 
over  to  defendant's  care  and  custody,  and  so 
negligently  used  that  he  died,  evidence  held  to 
sustain  a  verdict  for  plaintUEs.— Van  Dyk  v. 
Mosterdt,  163  N.  W.  206. 

ANSWER. 

See  Pleading,  «=981,  259.  362. 

APPEAL  AND  ERROR, 

See  Bastards,  «s»92;  Certiorari;  Costs,  «=> 
215,  266;  Counties,  «s»68;  Courts,  «=<>207; 
Criminal  Law,  «=>111»-1170%;  Divorce, 
«=9lS4;  Elections,  «=s>305;  Eminent  Do- 
main, 9=3238:  Habeas  Corpus;  Homicide, 
«=»342;  Justices  of  the  Peace,  «=9l3&-174; 
Licenses,  £=>22;  Mandamus,  4=>59,  187; 
Municipal  Corporations,  9=»511;  Wills,  ®=> 
384-40r 

Zn.  DEOI8XON8  ItEVIEWABI.E. 
(D)   FliutlltT-  ot  Determlmstlon. 

4=382  (S.D.)  An  order  confirming  a  sherltTs 
sale  under  execution  is  final  and  appealable/— 
Casey  v.  Smith.  153  N.  W.  918. 


(B)   NKtnre,  Scope,  mad  BSffeot  ot  Deelalon. 

^^99  (S.D.)  An  order  refusing  to  dissolve  an 
attachment  is  appealable. — Farmers'  &,  Mer- 
chants' State  Bank  of  Hecla  v.  Michael,  153  N. 
W.  1008. 

€=>IOI  (S.D.)  Under  Code  Civ.  Proe.  }  482,  al- 
lowing appeals  from  orders  concerning  provi- 
sional remedies,  an  appeal  lies  from  an  order, 
made  at  the  instance  of  one  seeking  to  enforce 
a  miner's  lien,  appointing  a  receiver  for  defend- 
ant corporation. — Cessna  v.  Otho  Development 
ft  Power  Co.,  153  N.  W.  380. 
$:3l03  (Minn.)  An  order  made  before  trial  de- 
nying an  application  for  leave  to  serve  and  file 
a  supplemental  answer  is  not  appealable. — Blied 
V.  Barnard,  153  N.  W.  305. 

IV.   RIGHT  OF   REVIXiW. 

(B)   EiBtoppel,  W^aJvev,  mr  Acreementa  Af. 
featInK  RlKht. 

«=9lS4  (S.D.)  Def aidant,  settling  main  action 
after  refusal  to  vacate  attachment  sued  out  and 
levied  on,  is  not  deprived  of  right  to  review  the 
refusal. — Farmers'  &  Merchants'  State  Bank  of 
Hecla  V.  Michael,  153  N.  W.  1008. 
€=3 1 61  (Minn.)  Where  a  jndgment  granted 
specific  relief  to  both  plaintiff  and  defendant, 
which  was  interdependent,  the  acceptance  by 
plaintiff  of  the  relief  favorable  to  him  precludes 
his  right  to  appeal  from  the  judgment — Mastin 
V.  May,  153  N.  W.  756. 

4=3 1 62  (Minn.)  Where  plaintiff  in  ejectment 
accepted  the  money  awarded  for  the  use  of  the 
land,  less  the  betterments,  he  waived  his  right  to 
appeal  from  the  award  of  betterments. — Mastin 
V.  May,  153  N.  W.  756, 

V.  PBESENXATXOir  AITD  BEBEHVA^ 

TIOM   IN   LOWER   COURT   OF 

OROUKIIS  OF  REVIEW. 

(A)  !••«••  u4  ftvestlona  In  Loiver  Conrt. 

<8=3l7r  (N.D.)  Where  an  action  to  quiet  title 
is  tried  below  and  treated  on  appeal  as  a  law 
action,  the  Supreme  Court  will  treat  it  as  a 
review  of  errors  at  law  in  a  law  action  nnd 
not  a  trial  de  novo. — ^Thomhill  v.  Olson,  153  X 
W.  442. 

4=3 1 73  (Mich.)  Whether  a  foreign  corporation 
could  sue  without  complying  with  the  statute 
will  be  determined  by  Supreme  Court  where 
action  was  began  in  justice  court,  though  de- 
fense of  noncompliance  was  not  affirmatively 
? leaded.— Standard  Fashion  Co.  ▼.  Cumminss, 
53  N.  W.  814. 

(B)  Objeetlona   m»A  Hotlona,  ii.nd  Ralinca 

Thereon. 

433193  (Iowa)  In  a  mortgage  foreclosure  suit, 
an  objection  that  the  complaint  was  maltifari- 
ouil  is  waived  where  first  made  on  appeal. — Ben- 
jamin V.  Peterson  Heat,  Light  &  Power  Co., 
153  N.  W.  71. 

4=3207  (Minn.)  Objections  to  conduct  of  eoan- 
sel  will  not  be  considered  when  presented  for 
the  first  time  on  appeal.— Wadman  v.  Trout 
Lake  Lumber  Co.,  163  N.  W.  269. 

$=>2I2  (S.D.)  The  insufficiency  of  the  evidence 
cannot  oe  considered  where  the  record  did  not 
show  any  motion  for  a  directed  verdict,  and 
there  was  no  assignment  of  error  complaining 
of  the  overruling  of  appellant's  motion  for  new 
trial.— Johnson  v.  Sayer,  153  N.  W.  908. 

4=>2I3  (N.D.)  Where  defendant  does  not  ask 
the  elimination  of  questions  presented  by  the 
pleadings,  he  cannot  complain  because  the  issue 
raised  by  such  pleaJinga  are  aubmitted  to  the 
jury.— Wyldes  v.  Patterson,  153  N.  W.  630. 

4=3215  (Neb.)  For  failure  of  instructions  to 
state  the  issue*  with  reasonable  deflnitenesa  to 
be  ground  for  reversal,  the  trial  court's  attea-' 
tion  must  have  been  oalied  to  the  oversight — 
Ilnnika  v.  Lincoln  Traction  Co.,  163.  N.  W. 
668.  (I 
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«:»232  (S.D.)  The  qoeition  o(  svidence  being 
Incompetent  aa  hearsay  cannot  be  considered  on 
appeal,  the  overruled  objection  below  being  that 
it  was  irrelevant  and  inunateriaL — Sherman  t. 
Harris,  163  N.  W.  925. 

®=>237  (Iowa)  Where  defendant  moved  for  ver- 
dict at  close  of  plaintitfa  testimony,  which  mo- 
tion was  overruled,  whereupon  be  introduced 
his  testimony  and  at  the  close  of  all  the  evidence 
failed  to  renew  his  motion,  the  appellate  court 
could  not  review  the  assignment  of  error  based 
upon  its  denial.— Iowa  Mausoleum  Ca  v.  Wright, 
153  N.  W.  94. 

(O)  EzcevtlOBB. 

^:»260  (Mich.)  Failure  to  except  to  admission 

of  evidence  prevents  a  review  of  tliose  matters 
on  writ  of  error,  notwithstanding  a  motion  for 
new  trial  on  such  ground.^^  Grandchamp  v. 
Slepski,  153  K.  W.  680. 

®=3260  (Mich.)  I'he  Supreme  Court  will  not 
consider  an  assignment  of  error  to  the  admis- 
sion of  incompetent  evidence,  where  there  waa 
no  exception  to  the  ruling  of  the  trial  oonrt.^ 
Foster  v.  Krause,  163  N.  W.  1066. 

4s»26l  (Mich.)  Failure  to  except  to  argument 
of  counsel  prevents  a  review  of  those  matters 
on  writ  of  error,  notwithstanding  a  motion  for 
new  trial  on  such  ground. — De  Grandchamp  v. 
Slepslti,  153  N.  W.  660. 

9=»272  (Iowa)  An  objection  to  an  instruction, 
which  was  not  included  in  the  exceptions  to 
the  instructions  taken  before  they  were  read 
to  the  jury,  cannot  be  considered  on  appeal. 
— Petterman  v.  City  of  Burlington,  153  N.  W. 
154. 

(D)  Motlona  for  He«r  Trial. 

®=>30l  (Minn.)  Error  cannot  i)e  predicated  on 
misconduct  of  counsel  not  made  a  ground  of  a 
motion  for  new  trial. — Price  v.  Minnesota,  D.  & 
W.  Ry.  Co.,  153  N.  W.  532. 

Vn.    BEQmSITES  AMD  FRO0EEDIHO8 
rOR  TRANSFER  OF  CAUSE. 
(A)  Tline  of  Taklns  Proceedlava. 

4s»345  (N.D.)  A  second  order  denying  a  new 
trial  after  expiration  of  the  time  for  appeal 
from  the  first  denial  of  a  new  trial  cannot  ex- 
tend the  lapsed  period  for  appeaL— Miller  v. 
Thompson,  153  if.  W.  300. 

«=>348  (N.D.)  Under  Comp.  Laws  1913,  i  7954, 

providing  for  double  time  where  service  of  papers 
is  made  by  mall  instead  of  by  personal  service, 
where  notice  of  entry  of  judgment  is  served  by 
mail,  the  time  limit  of  30  days  in  whidi  to  ap- 
peal after  notice  is  doubled. — More  v.  Western 
Grain  Co.,  163  N.  W.  976. 

(C)   Payment  of  Fees  or  Costs,  and  Bonds 
or  Other  Securities. 

«=>384  (N.D.)  The  omission  of  the  word  "all" 
from  an  appeal  bond  which,  under  C3omp.  Laws 
1913,  §  7837,  should  have  stated  that  the  sure- 
ties were  worth  $1,500  above  all  their  debts, 
held  not  to  require  a  dismissal. — Weist  v.  Farm- 
ers' State  Bank  of  Bentley,  153  N.  W.  283. 

A  justification  to  an  appeal  bond  held  not 
objectionable  as  failing  to  state  that  the  prop- 
erty of  the  surety  was  within  the  state  of 
North  Dakota,  where  it  concluded  with  the 
words  "within  this  state."— Id. 

®s>385  (S.D.)  Undertaking  on  appeal,  executed 
by  foreign  surety  company,  need  not  be  executed 
in  the  state. — Thomson  v.  Meridian  Life  Ins. 
Co.  of  Indianapolis,  Ind.,  153  N.  W.  903. 

«s»39l  (S.D.)  Under  Code  Civ.  Proc.  i  481, 
appellant,  on  discovering  that  bis  undertaking 
was  signed  by  one  without  authority,  may  have 
leave  to  file  an  undertaking  properly  executed 
by    person    having    authority    to    execute   it. — 


Thomson  v.  Meridian  Life  Ins.  Go.  of  Indian- 
apolis, Ind.,  163  N.  W.  893. 

Z.  RECORD  AKD   FROCEEDXNGS  NOT 

IN  RECORD. 

(A)  Matters  to  l>«  Staovrn  br  Record. 

€=3501  (Iowa)  Where  the  abstract  does  not 
state  grounds  assigned  for  a  motion  to  with- 
draw testimony  from  the  jury,  the  exception  will 
be  overruled. — Davidson  Bros.  Co.  v.  Des  Moines 
City  Ry.  Co.,  153  N.  W.  79. 

(0)  Recessltr  of  Bill  of  Exreptlons,  Caae, 

or  Statement  of  Facts. 

4=3554  (S.D.)  Absence  of  settled  record  doi'S 
not  justify  a  dismissal  of  the  appeal,  but  the 
judgment  will  be  affirmed.— Farmers'  &  Mer- 
chants' State  Bank  of  Hecla  T.  Michael,  153  N. 
W.  1008. 

(D)   Contents,  'Making;,   and    Settlement   of 
Caae  or  Statement  ot  Facts. 

«=»562  ^.D.)  The  matter  of  forwarding  copies 
in  lieu  ot  original  exhibits  held  within  the  dis- 
cretion of  the  trial  court,  though  Uev.  Codes 
1905,  f  7058.  authorizing  the  substitution  of 
copies,  is  repealed  by  the  Practice  Act.— Weist 
V.  Farmers'  State  Bank  of  Bentley,  153  N.  W. 
283. 

«=»563  (N.D.)  An  objection  that  there  was  no 
sufficient  index  to  exhibits  and  the  statement 
of  the  case  held  not  well  taken,  where  it  ap- 
peared that  appellant  had  made  a  good-faith 
endeavor  at  indexing.— Weist  v.  Farmers'  State 
Bank  of  Bentley,  153  N.  W.  283. 
<g=3567  (S.D.)  Settling  by  trial  court  of  a  pro- 
posed record,  served  after  time  fixed  by  Laws 
1913,  c.  178,  is  an  extension  of  the  time  as  au- 
thorized.— Thomson  v.  Meridian  I^ife  Ins.  Co.  of 
IndianapoUs,  Ind.,  153  N.  W.  993. 

Settling  record  within  10  days  after  service 
of  specifications  of  error  is  premature,  under 
Laws  1913,  c.  178,  but  is  not  a  nullity.— Id. 
®=>569  (S.D.)  Where  order  api>ealed  from  com- 
plies with  Circuit  Court  rule  5,  or  where  the 
trial  court  attaches  to  the  order  a  proper  cer- 
tificate, there  is  a  settled  record,  notwithstand- 
ing Laws  1018,  c.  178.— B'armers'  &  Merchants' 
State  Bank  of  Hecla  t.  Michael,  163  N.  W. 
1008. 

(E)  Abstraeta  vt  Record. 

4=»58l  (Iowa)  The  inconvenience  ot  alMtract- 
ing  or  Incorporating  into  the  record  on  appeal 
important  exhibits  did  not  excuse  their  omis- 
sion.—Thompson  V.  Illinois  Central  R,  Co., 
153  N.  W.  174. 

(G)   Antbentlcation  and  Certiflcatlon. 

4=>6I2  (Iowa)  A  transcript  of  testimony  is 
sufficiently  certified  if  the  reporter  copy  there- 
in, in  connection  with  the  translation  of  his 
notes,  a  true  copy  of  the  judge's  certificate  and 
that  of  the  reporter  attached  to  the  shorthand 
notes  in  the  form  required  by  Code,  {  3675.— 
Rosencrans  v.  Woodbridge,  153  N.  W.  180. 
<S=>6I6  (N.D.)  A  certificate  of  the  district 
judge  held  to  sufficiently  authenticate  the  ex- 
hibits received  In  evidence. — Weist  v.  Farm- 
ers' State  Bank  of  Bentley,  153  N.  W.  283. 

(1)  Defects,    Obiectlona,    Amendment,    and 

Correction. 

«s»639  (Iowa)  Under  Code,  |  4118,  and  Rules 
of  the  Supreme  Court,  |  31,  unnecessarily  pro- 
lix abstract  of  676  pages  held  to  render  proper 
summary  affirmance  of  the  judgment  below. 
— Eggert  &  Lockwood  v.  Interstate  Investment 
&  Development  Co.,  163  N.  W.  1G8. 
€=»640  (NJ>.)  Under  Comp.  Laws  1913,  {  7655, 
held,  that  a  failure  to  have  a  copy  of  exhibits 
Included  in  the  transcript  was  not  ground  for 
dismissing  an  appeal— Weist  v.  Farmers'  State 
Bank  of  Bentley,  153  N.  W.  283. 
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(J)  Ooaolaatvencaa   ud   Blffeo^,    Iinpeaeli' 
tatt  anA  Oontradletinc 

^=>669  (Iowa)  Abstract  which  appellee  claim- 
ed to  contain  testimony  not  in  record  held  not 
sustained  in  transcript  of  portions  of  evidence 
certified  by  the  official  reporter  to  the  effect 
that  be  reported  the  trial,  that  his  notes  were 
duly  certified  by  the  trial  judge  and  by  him, 
and  that  transcript  certified  was  a  true  copy. — 
Rosencran?  v.  Woodbridge,  153  N.  W.  180. 

Transcript  of  evidence  certified  by  official 
reporter  to  be  a  true  copy  of  the  testimony 
and  to  have  been  certified  by  the  trial  judge 
held  insufiicient  to  sustain  appellant's  abstract, 
which  appellee  claimed  contained  testimony  not 
in  record. — Id. 

Under  Code,  $  3675,  certification  by  official 
reporter,  attached  to  transcript  of  portions  of 
evidence,  to  the  effect  that  judge  and  himself 
had  certified  the  report  of  the  trial,  held  insuf- 
ficient to  sustain  appellant's  abstract,  which 
appellee  claimed  contained  testimony  not  in 
record.— Id. 

(K)  <titestlona  Preaemted  for  Re-vlevr. 

4=s>67l  (Mich.)  Where,  on  appeal  in  suit  for 
accounting,  books  and  memoranda  are  not  in  the 
record,  the  court  is  limited  to  evidence  of  mis- 
takes, improper  .allowances,  or  disallowances 
sustained  by  the  record. — Steward  v.  Traverse 
City  State  Bank,  153.  N.  W.  793. 

XI.  A8SIONMEITT  OF  ERRORS. 

€=>7I9  (S.D.)  The  insufficiency  of  the  evidence 
cannot  be  considered  where  the  record  did  not 
show  any  motion  for  a  directed  verdict,  and 
there  was  no  assignment  of  error  complaining  of 
the  overruling  of  appellant's  motion  for  new 
trial.-Johnson  v.  Sayer,  153  N.  W.  908. 
^=>7I9  (S.D.)  Jurisdiction  of  Supreme  0>urt 
rests  on  assignments  of  error. — Mumford  v. 
Rood,  153  N.  W.  921. 

€=3730  (Mich.)  An  assignment  of  error,  direct- 
ed to  the  charge  as  a  whole,  is  too  general  to 
require  attention. — Brown  v.  Mitts,  153  N.  W. 
714. 

€s»736  (Iowa)  An  omnibus  exception  or  assign- 
ment of  error  covering  numerous  items  or  points 
for  an  understanding  of  which  the  court  must 
search  through  the  abstract  or  transcript  will 
not  be  considered.— Davidson  Bros.  Co.  v.  Des 
Moines  City  Ry.  Co.,  153  N.  W.  79. 

«=»743  (S.D.)  Assignments  of  error,  based  up- 
on rulings  as  to  the  admission  of  evidence  giv- 
ing no  reference  to  where  the  questions  can  be 
found  or  in  what  connection  asked,  will  not  be 
considered.— Karsten  v.  Root,  153  N.  W.  932. 

®=»746  (S.D.)  Laws  1913,  c  178,  relating  to  • 
settled  record,  is  not  mandatory,  and  appellant, 
failing  to  serve  his  specifications  of  error  with 
transcript,  may  subsequently  serve  same  within 
time  fixed. — Thomson  v.  Meridian  Life  Ins.  <3o. 
of  Indianapolis,  Ind.,  153  N.  W.  993. 

«=>7S2  (S.D.)  The  court  on  appeal  held  author- 
ized to  consider  as  assignments  of  error  speci- 
fications of  error  set  forth  in  appellants'  brief.— 
Mumford  v.  Rood,  153  N.  W.  921. 

Xn.  BRIEFS. 

4=a757  (Iowa)  Presentation  of  the  case  in  brief 
by  fairly  condensing  testimony  of  each  witness 
by  appellant  held  not  to  justify  penalizing  him. 
—Henderson  v.  Board  of  Snp'rs  of  Polk  0>nn- 
ty,  153  N.  W.  63. 

<S=»758  (S.D.)  Appellants'  brief  must  point  out 
the  assignments  of  error  relied  on,  but  it  is  not 
absolutely  essential  that  the  brief  should  con- 
tain the  specifications  of  error. — Mumford  v. 
Rood.  153  N.  W.  D21. 

^=9758  (S.D.)  Where  therels  no  assignment  of 
errors  in  appellant's  brief,  and  the  defect  is  not 
remedied,  though  respondent's  brief  calls  at- 
tention to  it,  the  order  appealed  from  must  be 
affirmed.— Slgler  v.  Lehr,  163  N.  W.  938. 


«s»759  (S.D.)  Under  Supreme  Court  rule  5 
(140  N.  W.  viil),  nothing  is  presented  for  review 
on  appeal,  where  appellant's  brief  contained 
no  assignments  of  error.— In  re  Election  of 
Directors  and  Officers  of  Cumberland  Min.  & 
Mill.  Co.,  153  N.  W.  761. 

<&=»764  (N.D.)  A  failure  to  file  printed  briefs 
held  not  to  require  a  dismissal,  where  a  type- 
written brief  was  filed.— Weist  v.  Farmers' 
State  Bank  of  Bentley,  153  N.  W.  283. 
*=>767  (Neb.)  A  brief  not  complying  with  the 
rules  will  be  stricken  on  motion.— Live  Stock 
Nat.  Bank  v.  Bragonier,  153  N.  W.  604. 
<8=»77l  (S.D.)  Affidavit  of  appellant's  coansel 
that  failure  to  serve  brief  was  caused  by  en- 
gagement in  trial  of  other  cases  in  lower  courts 
held  no  excuse  for  such  failure. — Conger  v.  La 
Plant,  153  N.  W.  1006. 

®=»773  (Neb.)  Though  appellant  fails  to  file  a 
brief  complying  with  the  rules,  the  judgment 
will  be  reversed  if  the  record  shows  a  plain  er- 
ror prejudicial  to  appellant;  otherwise  it  will  be 
affirmed.— Live  Stock  Nat  Bank  v.  Bragonier, 
153  N.  W.  504. 

«8=»773  (S.D.)  Where  the  time  within  which  an 
appellant  may  serve  and  file  his  brief  on  appeal 
has  expired  and  no  brief  has  been  filed,  the  ap- 
peal will  be  deemed  abandoned  and  the  judg- 
ment affirmed.— (longer  v.  La  Plant,  168  N.  W. 
934. 

xm.  DismssAi.,  withdraw aIu 

OR  ABANDOHMENT. 

<^=>799  (Minn.)  The  waiver  of  right  to  apjieal 
by  acceptance  of  benefits  under  the  judgment 
can  be  presented  on  motion  to  dismiss  by  af- 
fidavits showing  the  payment,  though  the  judg- 
ment was  not  satisfied  of  record. — Mastui  v. 
May,  163  N.  W.  756. 

4=9802  (N.D.)  An  appeal  from  a  second  order 
denying  a  new  trial  after  expiration  of  the 
time  for  appeal  from  the  first  denial  of  a  new 
trial  should  on  motion  be  dismissed  without 
prejudice  to  an  earlier  appeal  from  the  judg- 
ment—Miller y.  Thompson,  153  N.  W.  390. 

XVI.  REVIEW. 

(A)   Scope  and  Kztent  In  General. 

®=>843  (N.D.)  Findings  of  fact  immaterial  to  a 
decision  will  not  be  reviewed.— Northwestern 
Mut  Savings  &  Loan  Ass'n  v.  White,  153  N.  W. 
072. 

®=3853  (Iowa)  The  instructions,  in  so  far  aa 
not  excepted  to,  must  be  treated  as  embodying 
the  law  of  the  case.— Laubscher  v.  Mixeil.  163 
N.  W.  335. 

(O)   Partlea  Entitled  to  AIIe«e  Brror. 

€==>882  (Iowa)  Where  defendant  county  had  in- 
duced the  court  to  submit  the  issue  of  whether 
plaintiff's  buggy  fell  from  an  unrailed  bridge 
approadi,  due  to  the  inade(iuate  width  of  the 
road,  It  could  not  object  to  such  submission.— 
Miller  v.  Harrison  CJounty,  153  N.  W.  1033. 
€=s>883  (N.D.)  Error  cannot  be  predicated  on 
irregularities  in  procedure  consented  to  by  the 
complaining  party. — St.  Anthony  &  Dakota  Ele- 
vator Co.  V.  Martineau,  153  N.  W.  410. 

Where  the  parties  waived  a  jury  and  consent- 
ed to  a  trial  under  the  Newman  statute,  held, 
that  they  were  precluded  from  urging  that  such 
irregularity  caused  a  miatriaL — Id. 

(D)  ABkcndasenta,    Addltlaaal    Pra*(a,    aad 
.  Trial  of  Caaae  Anew. 

«=»889  (N.D.)  Where  a  proposed  amendment  to 
the  complaint  was  improperly  refused  held  that 
on  trial  anew  the  Supreme  Court  would  con- 
sider the  complaint  as  properly  amended. — Hol- 
ler v.  Aamodt,  163  N.  W.  4G5. 
<Ss»893  (N.D.)  A  stipulation  waiving  jury  trial 
and  consenting  that  trial  be  had  under  the  Npw- 
man  statute  could  not  transpose  the  case  from 
an  action  at  law  to  a  >nit  In  equity,  ao  aa  to 
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aathoiize  a  trla)  de  novo  in  tta«  Supreme  Court. 
—St.  Anthony  &  Dakota  Elevator  Co.  v.  Mai^ 
tineau,  153  N.  W.  418. 

A  trial  de  novo  in  the  Sapreme  Court  is  au- 
thorized only  on  an  iappeal  from  the  final  judg- 
ment, and  not  on  appeal  from  an  order  granting 
a  new  trial.— Id. 

€=9897  (Neb.)  Refusal  of  the  district  court  on 
appeal  to  permit  a  reply  to  be  filed  to  an  af- 
firmative defense  pleaded  in  the  county  court 
held  not  error. — Von  Dom  v.  Huntley,  153  N. 
W.  551. 

(K)   Preanimptloiia. 

«=»90l  (S.D.)  Exclusion  of  evidence  will  not 
be  disturbed  where  its  materiality  does  not  ap- 
pear.—Porter  V.  Lien,  153  N.  W.  905. 
«=)927  (Iowa)  On  appeal  after  a  verdict  of 
the  jury  on  the  ground  that  the  verdict  should 
have  been  directed  for  appellant,  the  evidence 
must  be  considered  in  the  light  most  favorable 
to  appellee.— Foft  v.  Hamilton,  153  N.  W.  146. 
<e=3927  (Mich.)  Where  the  testimony  as  to 
where  a  train  stood  was  in  conflict,  it  must  be 
assumed,  after  verdict  for  plaintiff,  that  it 
stood  where  plaintiff  and  her  witnesses  testi- 
fied that  it  did.— Dotson  v.  Michigan  Cent.  R. 
Co.,  153  N.  W.  1065. 

«=»928  (N.D.)  Where  the  record  contains  no 
exceptions  to  the  instructions  and  omits  the  in- 
structions, it  will  be  presumed  that  the  jury 
was  properly  instructed. — Wilson  v.  Northern 
Pac.  By.  Co.,  153  N.  W.  429. 
€=>930  (S.D.)  A  charge  should  be  construed  as 
a  whole,  with  the  presumption  that  the  jury 
gave  due  weight  to  it  as  a  whole. — ^Wyides  v. 
Patterson,  163  N.  W.  630. 

(F)  Diaevetton    of  Levrev  Cob**. 

^=9954  (Minn.)  The  refusal  of  a  temporary  in- 
junction will  not  be  disturbed,  in  the  absence  of 
an  abuse  of  discretion. — Potter  v.  Eugler,  153 
N.  W.  1088. 

®=>957  (Mich.)  Where  defendant's  showing 
was  controverted,  the  denial  of  the  motion  to 
vacate  her  default  cannot  be  held  an  abuse  of 
the  discretionary  power  conferred  by  chancery 
rule  7,  subd,  ^'d"  (97  N.  W.  v),  on  the  trial 
court— McCullough  v.  McCuUough,  153  N.  W. 
674. 

«=»968  (Minn.)  Under  Gen.  St  1913,  t  9232 
(Rev.  Laws  1905,  {  5390),  held,  that  the  trial 
court's  finding  that  a  proposed  juror  was  not 
subject  to  challenge  for  actual  bias  was  final. 
— HannuU  v.  Dnluth  &  I.  R.  R.  Co.,  153  N.  W. 
250. 

^=3970  (Neb.)  The  exclusion  of  collateral  facts 
as  too  remote  in  point  of  time  wiU  not  be  dis- 
turbed, in  the  absence  of  an  abuse  of  discretion. 
— Xeal  V.  Missouri  Pac.  Ry.  Co.,  153  K.  W. 
492. 

4=>970  (Neb.)  The  trial  judge's  ruling  on  the 
sufficiency  of  a  foundation  for  eecondary  evi- 
dence will  not  be  disturbed,  in  the  absence  of 
a  clear  abuse  of  discretion. — Bisliop  v.  Lincoln 
Baseball  Club,  153  N.  W.  580. 
4=»97l  (Neb.)  The  court's  ruling  on  the  com- 
petency of  a  witness  to  testify  to  value  of  per- 
sonalty will  not  be  disturbed  unless  clearly 
erroneous  as  a  matter  of  law.— Meyers  &  Cos 
V.  Western  Union  Telegraph  (3o.,  153  N.  W. 
558. 

^=3971  (S.D.)  Discretion  of  trial  court  in  per- 
mitting the  plaintiff  to  examine  a  party  defendant 
as  an  adverse  witness  under  the  statute  will  not 
be  reviewed,  where  no  abuse  thereof  appeared. 
—Van  Horn  v.  Simpson,  153  N.  W.  883. 
®:»977  (Minn.)  An  order  granting  a  new  trial 
for  prejudicial  instructions  will  be  disturbed 
only  when  clearly  without  substantial  founda- 
tion.—Grimes  V.  Minneapolis,  St.  P.,  R.  &  D. 
Electric  Traction  Co.,  153  N.  W.  596. 
®=»977  (N.D.)  An  order  granting  a  new  trial 
will  not  be  disturbed,  where  any  of  the  grounds 


of  the  motion  are  tenable. — St  Anthony  &  Da- 
kota Elevator  Co.  v.  Martineau,  153  N.  W.  416. 
®=>978  (Iowa)  Where  there  was  some  evidence 
to  sustain  granting  of  new  trial  on  ground  that 
incompetent'  and  prejudicial  gossip  had  reached 
the  jury  and  resulted  in  a  miscarriage  of  justice, 
order  held  not  to  be  distnrbed. — Lassell  v.  Clem- 
ents, 153  N.  W.  70. 

®=>978  (Minn.)  Refusing  a  new  trial  for  im- 
proper remarks  or  argument  of  counsel  will  not 
be  reviewed,  unless  there  was  a  clear  abuse  of 
discretion.— Anderson  v.  Canadian  Northern 
Ry.  Co.,  153  N.  W.  863. 

€=s>979  (N.D.)  The  rule  that  an  order  granting 
a  new  trial  for  insufficiency  of  the  evidence  will 
not  be  disturbed  in  the  absence  of  clear  abuse  of 
discretion  does  not  apply  where  the  judge  grant- 
ing the  motion  did  not  try  the  case.- St.  An- 
thony &  Dakota  Elevator  Co.  v.  Martineau,  153 
N.  W.  416. 

<&=998l  (Minn.)  The  granting  of  a  new  trial 
for  newly  discovered  evidence  will  not  be  revers- 
ed, save  for  abuse  of  discretion.— George  A. 
Uormel  Co.  v.  Minneapolis  St  Ry.  Co.,  153 
N.  W.  867. 

<3=>98l  (N.D.)  In  the  absence  of  a  clear  abuse 
of  discretion,  the  granting  of  a  new  trial  for 
newly  discovered  evidence  will  not  be  disturbed. 
— Aylmer  v.  Adams,  153  N.  W.  419. 

(G)   ^neatlonii  of  Fact.  Verdlota,  »md  Flnd- 
Inica. 

<S=>999  (Mich.)  On  plaintiff's  appeal  from  a  di- 
rected verdict  the  evidence  must  be  considered 
in  the  light  most  favorable  to  him. — Tonkovich 
V.  Indiana  Mining  Co.,  158  N.  W.  811. 
^=>999  (Minn.)  In  a  personal  injury  case,  the 
question  whether  the  injuries  described  by  plain- 
tiff actually  existed  was  for  the  jury,  and  not 
for  the  court  on  appeal. — Knight  v.  Great 
Northern  Ry.  Co.,  153  N.  W.  593. 
®=>999  (Neb.)  Where  the  questions  of  negli- 
gence and  contributory  negligence  were  submit* 
ted  under  proper  instructions,  held  that  a  ver- 
dict for  the  injured  employe  could  not  be  set 
aside  when  not  clearly  wrong. — Shimick  v.  Cud> 
ahy  Packing  Co..  153  N.  W.  602. 
4c»999  (Neb.)  A  verdict  for  defendant  in  an 
action  on  a  renewal  note  will  not  be  disturbed 
when  not  clearly  wrong. — Live  Stock  Nat  Bank 
V.  Bragonier,  153  N.  W.  504. 

«=7999  (Neb.)  On  a  verdict  for  plaintiff  on 
conflicting  evidence,  it  will  be  considered  that 
the  evidence  for  plaintiff  is  true. — Russo  v. 
Omaha  &  C.  B.  St  Ry.  Co.,  153  N.  W.  510. 

@=>999  (Neb.)  Unless  clearly  wrong,  a  verdict 
is  conclusive  on  the  question  of  contributory 
negligence.— Brown  v.  Omaha  4  C.  B.  St  Ry. 
Co.,  153  N.  W.  588. 

®=»  1 002  (Iowa)  A  verdict  will  not  be  set  aside 
because  of  insufficiency  of  evidence,  where  there 
was  a  conflict  in  '  the  evidence  on  every  issue 
raised  by  the  pleadings. — Gogerty  Bros.  v.  Cros- 
by, 153  N.  W.  154. 

^s»l002  (Neb.)  A  jury  finding  on  conflicting 
evidence  will  not  be  set  aside  unless  clearly 
wrong.— Neal  v.  Missouri  Pae.  Ry,  Co.,  153  N. 
W.  492. 

<S=3|002  (Neb.)  Where  the  evidence  is  conflict- 
ing, the  judgment  wiU  not  be  reversed  merely 
because  tlie  preponderance  of  the  evidence  ap- 
parently favors  the  unsuccessful  party. — Hanika 
V.  Lincoln  Traction  Co,,  153  N.  W.  568. 

®=>I002  (Neb.)  A  verdict  on  controverted  evi- 
dence will  not  be  distnrbed  unless  clearly  wrong. 
— Yearsley  v.  Ingram,  158  N.  W.  571. 

©=»t003  (Minn.)  Where  the  evidence  to  show 
that  the  machine  causing  plaintiff's  injury  was 
defective  presented  a  question  for  the  jury,  a 
verdict  for  plaintiff  will  not  be  disturbed. — 
ZeiUi  V.  Foote.  Schulze  &  Co.,  153  N.  W.  310, 
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^s>l004  (Minn.)  In  a  personal  injury  case  a 
verdict  of  $9,015  reduced  to  $7,000  could  not  be 
disturbed  as  excessive  where  the  evidence  did 
not  indicate  that  the  jury  were  influenced  by 
passion  or  prejudice. — Johnson  v.  Quiun,  153 
N.  W.  267. 

<i=S'l005  (Minn.)  A  verdict  approved  by  the 
trial  court  will  not  be  disturbed  on  apneal, 
when  sustained  by  sufficient  evidence. — Krst 
International  Bank  of  Portal,  N.  D.,  v.  Brown. 
153  N.  W.  522. 

€=>I008  (Minn.)  Whether  plaintiff,  in  an  ac- 
tion to  compel  defendant  to  transfer  to  him 
surplus  shares  of  stock  issued  to  defendant, 
so  that  plaintiff  would  share  equally  with  him, 
was  guilty  of  laches  held  for  the  trial  court.— 
Kent  V.  Costin,  153  N.  W.  874. 
€=3lOIO  (Minn.)  Finding  on  sufficient  evidence 
that  a  deed,  conveying  substantially  all  the 
property  of  the  grantors  to  their  son  in  con- 
sideration of  support,  bad  not  been  delivered, 
will  not  be  disturbed.^O'Bourke  v.  O'Ronrke, 
153  N.  W.  607. 

$=>I023  (Minn.)  Denial  of  motion  for  new  or 
additional  findings  held  not  error,  where  the 
findings  given  were  sustained  by  the  evidence 
and  differed  from  the  proposed  findings.— Kent 
V.  Costin,  153  N.  W.  874. 

The  refusal  to  make  additional  findings  will 
not  be  reversed,  where  the  proposed  findings 
conflict  with  those  already  made.— Id. 

The  refusal  to  make  additional  findings  will 
not  be  reyersed  unless  the  evidence  is  conclu- 
sive in  favor  of  the  proposed  findings.— Id. 
«=>I024  (Minn.)  The  trial  court's  finding  that 
an  action  was  not  brought  in  replevin  instead 
of  in  trover  to  avoid  a  change  of  venue  under 
Gen.  St  1913,  g  7718,  will  not  be  disturbed 
when  not  palpably  against  the  weight  of  the 
evidence.— Hnbbard  Milling  Co.  v.  Grover,  153 
N.  W.  268. 

(H)   Harmleaa  Brvor. 

«S9|03I  (Mich.)  Where  two  omflicting  instrac- 
tions  are  given  and  one  is  incorrect,  the  pre- 
samption  is  that  the  jury  followed  the  erroneous 
charge.— In  re  Bailey's  Estate,  163  N.  W.  39. 
€=>I033  (S.D.)  Erroneous  rulings  and  instruc- 
tions in  favor  of  the  appellant  are  not  a  basis 
for  a  reversal  of  judgment. — Van  Horn  v.  Simp- 
son. 153  N.  W.  888. 

<g=»l039  (Minn.)  Under  Gen.  St.  1913,  )|  7789, 
held,  that  a  variance  between  the  complaint  and 
the  beneficiary  certificate  sued  on  was  not  fatal, 
where  it  appeared  that  defendant  was  not  mis- 
led.— Dechter  ▼.  National  Coundl  of  Knights 
and  Ladies  of  Security,  153  N.  W.  742. 
«=>ia39  (N.D.)  Error  in  holding  that  the  orig 
inal  pleadings  were  in  effect  after  the  filing  of 
amended  pleadings,  thereby  keeping  the  defense 
of  usury  in  the  case,  held  harmless,  where  plain- 
tiff was  not  prejudiced  thereby, — Sheimo  v.  Nor- 
qual,  153  N.  W.  470. 

<S:=>I039  (S.D.)  Where  a  case  was  tried  on  the 
theory  that  the  market  value  of  oats  at  the 
shipping  point  controlled,  it  was  immaterial 
that  the  complaint  alleged  the  market  value  of 
the  oats  at  the  delivery  point.— Carlon  v.  West- 
ern Uniwi  Telegraph  (5o.,  153  N.  W.  375. 
€=>I04I  (Neb.)  Granting  of  permission  to 
amend  petition  by  praying  for  damages  in  excess 
of  the  sum  originally  claimed  held  not  prejudi- 
cial.—Neal  v.  Missouri  Pac.  By.  Co.,  163  N.  W. 
492. 

$=31046  (Iowa)  Where  there  was  no  proof  of 
a  counterclaim,  held,  that  defendant  could  not 
take  advantage  of  an  alleged  erroneous  remark 
of  the  court  that  recovery  could  not  be  had 
unless  plaintiff,  a  trustee  in  bankruptcy,  re- 
covered.—Smith  v.  Beck,  153  N.  W.  76. 
<&=3l048  (Iowa)  Error  in  the  exclusion  of  evi- 
dence on  cross-examination  held  harmless,  where 
other  witnesses  had  gone  over  the  same  ground 
on  cross-examination.— Colsch  v.  Chicago,  M.  & 
St  P.  By.  Co.,  158  N.  W.  327. 


$=»I050  (Iowa)  In  an'  action  tor  damages  bT  a 

street  car  collision,  testimony  by  defendant's 
witnesses  on  cross-examination  that  they  could 
not  remember  whether  the  bell  was  rung  or  how 
far  the  car  step  projected  held  not  prejudicial 
to  defendant. — Davidson  Bros.  Co.  t.  Des  Moines 
City  By.  Co.,  153  N.  W.  79. 
€=>I050  (Minn.)  Where  the  issue  of  a  bene- 
ficiary's dependency  on  insured  became  imma- 
terial under  the  evidence,  errors,  if  any,  in  the 
reception  of  evidence  on  such  issue,  were  tiarm- 
Iftss.— Anderson  v.  Boyal  League,  163  N.  W. 
8.'53. 

®S3|0S0  (Minn.)  The  admission  of  evidence 
tending  to  show  a  practice  of  automobile  drivers 
to  signal  to  cars  behind  them  before  stopping 
held  not  prejudidal  error.— O'Neil  v.  Potts,  153 
N.  W.  856. 

€=>I050  (S.D.)  Admission  of  parol  evidence  to 
show  that  the  defendant  corporation  was  not 
authorized  to  i>urchase  bank  stock  was  harm- 
less error,  where  there  was  no  evidence  that  it 
purchased  such  stock.- Porter  v.  Lien,  153  N. 
W.  903. 

i8=>IO>5l  (Mich.)  Exclusion  oC  evidence  held 
harmless  where  the  fact  in  issue  was  admitted. — 
Brown  v.  Mitts.  153  N.  W.  714. 
$=3  1052  (Mich.)  In  action  for  wrongful  death, 
error  in  admission  of  evidence  of  specific  in- 
debtedness of  father  of  deceased  held  not  re- 
versible, in  view  of  the  verdict— Peklenk  v.  Isle 
Boyale  Copper  Co.,  163  N.  W.  106a 
^91053  (Mich.)  In  an  action  on  a  policy  on  a 
stallion,  any  error  in  the  admission  of  plain- 
tiff's testimony  that,  in  signing  an  application 
falsely  filled  out  by  the  insurance  agent  he  tiad 
no  intention  of  committing  fraud,  held  harm- 
less, where  the  qnestion  of  intent  was  not  sub- 
mitted to  the  jury  by  the  charge. — Simmons  v. 
National  Live  Stock  Ins.  Co.,  163  N.  W.  696. 
$s»l054  (S.D.)  Admission  of  evidence  was 
harmless,  trial  having  been  without  a  jury,  and 
there  having  been  other  competent  evidence  sutfi- 
cient  to  sustain  the  findings. — Sherman  v.  Ilar- 
ris,  153  N.  W.  925. 

$S9I056  (Iowa)  la  a  mortgage  foreclosure  Buit, 
exclusion  of  evidence  as  to  who  employed  the 
attorney  of  record  for  plaintiff  was  not  error. — 
Benjamin  v.  Peterson  Heat,  Light  &  Power  Co.. 
153  N.  W.  71. 

$=71058  (Iowa)  The  exclusion  of  evidence  was 
not  prejudicial,  where  the  facts  sought  to  be 
shown  were  brought  out  in  other  parts  of  the 
evidence.— Doran  v.  Waterloo,  C.  F.  &  N.  By. 
Co.,  153  N.  W.  225. 

$=31058  (Neb.)  Exclusion  of  evidence  of  fscts 
held  harmless,  where  the  same  facts  were  subse- 
quently admitted  in  evidence. — Russo  v.  Omaha 
&  C.  B.  St  By.  Co.,  153  N.  W.  510. 

$=>I060  (Iowa)  Argument  as  to  the  condition 
of  a  street,  based  on  testimony  admitted  for 
tie  purpose  of  testing  recollection,  is  not 
prejudicial,  where  the  other  party  had  brought 
out  the  same  evidence  in  cross-examining  his 
adversary.— Petterman  v.  CSty  of  Burlington. 
163  N.  W.  154. 

$=»I060  (Mich.)  In  an  action  against  defend- 
ant owner  of  an  automobile  who  had  struck 
plaintiff's  husband's  buggy  with  his  car,  throw- 
ing her  out,  refusal  of  court,  upon  request,  to 
correct  plaintiff's  counsel's  improper  argument, 
held  reversible  error.— Jolman  v.  Alberts,  153 
N.  W.  11. 

$=91061  (Minn.)  Failure  to  submit  a  case  to 
die  jury  as  required  by  Laws  1913,  c.  24,') 
(Gen.  St  1913,  }  7998),  held  harmless,  where 
such  submission  could  not  have  changed  the 
result— Church  of  the  Immaculate  Concep- 
tion V.  Curtis,  153  N.  W.  250. 

$=31062  (Neb.)  The  submission  of  a  special 
question  which  under  the  instructions  would  not 
affect  the  general  verdict,  if  error,  hetd  not  to 
require  a  reversaL— Live  Stock  Nat  Bank  v. 

Bragonier.  163  N.  W.  504/     r\r\cf\i> 
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^91064  (Towa)  GfaaTg«  defisiiig  a  quotient  ver- 
dict and  warning  the  jnry  against  that  method 
of  fixing  the  damages  held  not  prejudicial.— 
ZeUmer  t.  McTaigue,  153  N.  W.  77. 
^s>l064  (Iowa)  In  an  action  for  damages  to 
partneriship  property,  instruction  as  to  parties 
who  might  bring  or  might  join  In  the  action 
held  not  prejudicial  to  defendant. — Van  Dyk 
V.  Mosterdt,  153  N.  W.  206. 
®s>l064  (Minn.)  An  instruction  stating  an  im- 
proper rule  for  the  guidance  of  the  jury  held  to 
require  a  reversal.— Presley  Fruit  Co.  v.  St. 
Louis,  I.  M.  &  S.  Ry.  Co.,  153  N.  W.  115. 
<3=>I0S4  (Minn.)  An  instruction  that  if  defend- 
ant failed  to  reasonably  beat  the  room— "and  I 
thinl£  it  did,"— plaintiff  could  recover,  held  not 
prejudicial  error,  in  view  of  evidence  and  in- 
structions.—Barnett  V.  Minneapolis  &  St.  L.  K. 
Co.,  153  N.  \V.  600. 

^=91064  (Minn.)  Where  the  issue  of  a  bene- 
ficiary's dependency  on  insured  became  imma- 
terial under  the  evidence,  errors,  if  any,  in  tlie 
instructions  on  such  issue,  were  harmless.— An- 
derson V.  Boyal  League,  153  N.  W.  853. 
®=»I067  (N.D.)  In  an  action  for  wages,  in 
which  a  tender  is  made,  the  omission  oi  an  in- 
struction that  a  less  amount  than  that  tendered 
could  not  be  found  is  harmless  as  to  defendant. 
— RitUe  V.  Woodward,  153  N.  W.  951. 
4=>I068  (Iowa)  Instruction  that  railroad  com- 
pany, if  negligent,  was  liable  for  flooding  land, 
though  a  storm  was  an  act  of  God,  held  not 
prejudicial,  vbere  the  jury  found  specially 
that  the  atorm  was  not  an  act  of  God.— Thomp- 
son V.  lUinois  Central  B,  Co.,  153  N.  W.  174. 
®=3l068  (Mich.)  Verdict  for  defendant,  who 
was  entitled  to  a  directed  verdict,  held  to  be 
sustained  regardless  of  errors  in  the  instruc- 
tions.—A  rf  man  V.  Tamara<&  Mining  Co.,  153 
N.  W.  661. 

€=^1068  (Mich.)  In  action  against  surgeon,  re- 
quested instruction  as  to  exemplary  damages 
held  immaterial,  where  jury  found  Uiat  opera- 
tion was  not  performed  without  plaintiff's  con- 
sent.—Zoterell  V.  Repp,  153  N.  W.  692. 

#=3)068  (Neb.)  The  giving  of  an  erroneous  in- 
atmction  held  harmless,  where  the  verdict  re- 
turned was  the  only  one  sustainable  under  the 
evidence.- Peterson  v.  Spence,  153  N.  W.  498. 

#=>I068  (Neb.)  An  instruction  making  receipt 
of  notice  of  assessment,  instead  of  mailing  there- 
of, the  test  of  due  service,  if  erroneous,  was 
harmless,  where  the  jury  found  that  no  notice 
was  mailed  as  alleged.--0'Donnell  v.  Ridgley 
Protective  Ass'n.  153  N.  W.  547. 

#=»I069  (Mich.)  In  action  on  policy  defended 
on. ground  of  false  swearing,  refusal  to  permit 
jury  to  take  inventories  and  other  exhibits 
new  not  prejudicial  error. — Silverstone  v.  Lon- 
don Assnr.  (Jorporation,  153  N.  W.  802. 

^=91070  (N.D.)  Uncertainty  in  a  verdict  for 
plaintiff  in  a  personal  injury  case,  allowing  "in- 
terest on  damages,"  where  damages  were  allowed 
for  a  certain  amount  and  a  doctor's  bill,  held 
not  ground  for  reversal,  where  interest  in  the 
doctor's  bill  was  remitted. — Wilson  v.  Northern 
Pac.  Ry.  Co.,  153  N.  W.  429. 

(D  Brror  tVmlveil  In  Appellate  Court. 

4s»l078  (Iowa)  An  objection  stated  in  appel- 
lant's premises,  but  not  argued,  will  be  treat- 
ed as  having  been  abandoned. — E.  C.  Winson  & 
Son  V.  Mutual  Fire  &  Tornado  Ass'n,  153  N. 
W.  97. 

(J)  Decisions    of   Intermediate    Conrta. 

^s»r082  (Neb.)  Technical  questions  of  practice 
before  the  county  commissioners,  which  were 
not  presented  to  the  district  court  on  appeal 
from  the  county  board  will  not  be  considered  by 
the  Supreme  Court.— Smith  v.  Douglas  County 
Agricultural  Society,  153  N.  W.  629. 


(K)  SvbBeqment  Ap^esla. 
4=»I099  (Minn.)  The  decision  on  a  former  ap- 
peal held  the  law  of  the  case  as  to  a  question 
on  which  the  evidence  was  substantially  the 
same.— Gotschall  v.  Minneapolis  &  St.  L.  R.  Co., 
153  N.  W.  120. 

€=»I099  (Minn.)  Evidence  which  was  held  suf- 
ficient to  sustain  a  verdict  on  a  first  appeal  is 
sufficient  on  a  second  appeaL— Street  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  153  N.  W.  518. 

XVn.  DETERBOKATION  AMD  DIS- 
POSITION OF  CAUSE. 
ID)  Reveraal. 
^=>II75  (N.D.)  Where  it  conclusively  appears 
on  appeal  that  plaintiffs,  in  an  action  to  quiet 
title,  can  never  recover,  the  action  will  be  dis- 
missed.— Thornhill  v.  Olson,  153  N.  W.  442. 
&=>  1 1 76  (Iowa)  Where   an    appeal   is   from   a 
ruling  directing  verdict  for  defendant,  and  the 
abstract  shows  no  entry  of  judgment  on   such 
verdict,   in   case   of  affirmance   the   cause  will 
be   remanded   for   entry   of  judgment. — Rogers 
V.  Teager,  153  N.  W.  159. 
®=>  1 1 78  (S.D.)  In  an  action  bj  bank  open  an 
overdraft    against   defendant's   account,    where 
the  trial  court's  finding  was  indefinite,  and  the 
Supreme  Court  was  not  able  to  determine  what 
was  really  decided,  judgment  will  be  reversed, 
with  directions  to  make  findings  of  fact — Virgil 
State  Bank  v.  Miller,  103  N.  W.  904. 
<93>II80  (S.D.)  A  judgment  of  the  trial  court 
is  vacated  by  a  judgment  of  the  Supreme  Court 
reversing  it,  and  findings  of  fact   in  a  cause 
wherein  the  judgment  has  been  so  vacated  and 
no  new  judgment  has  been  entered  are  also  va- 
cated, BO  as  to  leave  the  case  as  it  stood  before 
trial.— Van  Abel  v.  Wemmering,  153  N.  W.  91^. 

APPEARANCE. 

«=>3  (Mich.)  In  an  action  begun  against  the 
receivers  of  a  railroad  corporation,  an  appear- 
ance and  plea  by  defendants  held  not  an  ap- 
pearance by  the  railroad  corporation.— Price  i. 
Delano,  153  N.  W.  7. 

APPLIANCES. 

See  Master  and  Servant,  9s>101,  102. 

APPORTIONMENT. 

See  Costs,  «s>101. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Uttot,  <S=9261,  978,  1060; 
Orim&al  Law,  <S=»713-728;  Trial,  «=>109- 
133. 

ARREST. 

See  False  Imprisonment 

ARSON. 

See  Criminal  Law,  €=9552. 

®=>37  (Minn.)  Evidence  held  insufficient  to  sus- 
tain a  conviction  of  arson. — State  v.  Jacobson, 
153  N.  W.  845. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  €=>829;  Evidence,  ®=» 
474;  Homicide,  «=>300,  342 ;  Indictment  and 
Information,  i®=»191;  Rape,  ®=>59;  Rob- 
bery;   Trial,  €=>252;    Witnesses,  «=>374. 

I.  Civn.  UABIUTT. 
(B)   Aetioaa. 

®=328  (Mich.)  Evidence  of  a  statement  of  a  co- 
defendant  that  he  would  pay  defendant's  fine  if 
he  would  help  lick  plaintiff  held  admissible,  as 
showing  common  purpose. — Foster  v.  Krause, 
153  N.  W.  1066. 
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n.   CRIMINAI.    BESFOirSIBlXITZ'. 

(A)   Oltenaen. 

®=967  (Iowa)  One  assaulted  in  his  habitation 
need  not  retreat,  but  may  repel  force  with  force. 
—State  V.  Cessna,  153  N.  W.  194. 
4=>69  (Iowa)  One  unlawfully  in  a  dwelling 
must  be  warned  to  leave  before  the  occupant 
may  use  force  to  eject  him,  but  a  person  or 
persons  entering  without  right,  as  with  violence, 
may  be  ejected  with  all  necessary  force  and 
without  warning.— State  v.  Cessna,  153  N.  W. 
194. 

One  unaware  that  persons  entering  his  dwell- 
ing are  officers,  supposing  them  mere  intruders, 
may  resort  to  such  force  to  eject  them  as  a  rea- 
sonably cautious  and  prudent  man  would  use 
under  like  circumstances,  without  incurring 
criminal  responsibility. — Id. 

ASSESSMENT. 

See  Insurance,  «=>361;   Taxation,  «=>347-49& 

ASSETS. 

See  Marshaling  Assets  and  iSecurities. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  E^ror,  «s>719-7S2k 

ASSIGNMENTS. 

See  Fraudulent  Conveyances,  ©=987-115;  Qar- 
nis^ment,  ®=>51 ;  Insurance,  «=>646,  665; 
Landlord  and  Tenant,  ®=>7eL  20S;  Trade- 
Marks  and  Trade-Names,  <@=>33. 

I.  REQUISITES  ANS  VAUDITT. 

(A)  Property,  Eatates,  and  Rlgrlitii  Aulon- 

«ble. 

(S=>3  (S.D.)  Civ.  Code,  f  384,  as  to  assigna- 
bility of  a  cause  of  action  for  tort,  held  not 
modified  by  Code  Civ.  Proc.  i  80.— Sherman  ▼. 
Harris,  153  N.  W.  925. 

<=a»22  (S.D.)  The  criterion  of  assignability  un- 
der Civ.  Code,  ^  384,  of  a  cause  of  action,  held 
to  be  whether  it  is  lawful  to  make  the  aaaign- 
ment— Sherman  v.  Harris,  153  N.  W.  925. 
$=>24  (S.D.]  A  claim  for  deceit  held,  under 
Civ.  Code,  §  384,  assignable,  in  view  of  sec- 
tions 383,  1114.  1115,  1134.  and  2444.— Sher- 
man V.  Harris,  153  N.  W.  925. 

(B)  Mode   and   SBfllelency  of  Aaalammcnt, 

®=»3I  (S.D.)  An  assignment  of  a  cause  of  ac- 
tion must  conform  to  the  fundamental  tests  ap- 
flied  to  any  contract,  prescribed  by  C!iv.  Code, 
1189.  aa  to  parties,  consent  lawful  object  and 
consideration.— Sherman  v.  Harris,  153  N.  W. 
925 

(O  Tallditr. 

€=965  (S.D.)  An  assignment  must  not  violate 
Civ.  Coae,  g  1271,  declaring  a  contract  unlawful, 
which  is  contrary  to  the  express  provisions  of 
law,  the  policy  of  express  law,  or  good  morals. 
— SherLian  v.  Harris,  153  N.  W.  025. 

In  view  of  Civ.  Code,  |  384,  assignment  of  a 
cause  of  action  for  deceit  cannot  be  held  con- 
trary to  public  policy. — Id. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

n.  OONSTBUOTION  ANB  OPEBATION 
IN   GENERAI.. 

€=9 1 84  (Minn.)  Where  a  debtor  by  trust  deed 
assented  to  by  his  creditors,  conveyed  his  prop- 
erty to  trustees,  the  proceeds  thereof  to  be  dis- 
tributed to  his  creditors,  the  creditors  took  a 
vested  interest— National  Surety  Co.  ▼.  Hur- 
ley, 153  N.  W.  740. 

ASSOCIATIONS. 

See  Bzcbangea. 


ASSUMPSIT,  ACTION  OF. 

See  Work  and  liabor. 

ASSUMPTION  OF  RISKS. 

See  Master  and  Servant,  $=>20^219l 

ATTACHMENT. 

See  Appeal  and  Error,  «S999;  FYaudal^nt 
Conveyances,  «=>295;  Gamishmeat;  Sberiffis 
and  Constables,  €=»113. 

I.  NATURE  AND  GROUNDS. 
(B)  Qrounda    of    Attacbment. 

$=»28  (S.D.)  Mere  temporary  absence  from  the 
state  of  a  resident,  without  intent  to  avoid  pru- 
cess,  does  not  authorize  an  attachment- Br^ke 
V.  Waite,  153  N.  W.  901. 

®=>40  (S.D.)  A  good-faith  transfer  by  a  debtor 
of  property  standing  in  his  name,  but  belonging 
to  another,  to  or  for  such  other,  does  not  au- 
thorize attachment  under  the  statute  as  to 
transfers  with  intent  to  defraud  creditors. — 
Brekke  v.  Waite,  153  N.  W.  901. 
€=>44  (Minn.)  Constructive  fraud  in  permitting 
the  mortgagor  of  the  mortgaged  property  to  dis- 
pose of  the  property,  held  insufficient  to  sup- 
port an  attachment  in  the  absence  of  a  mutual 
personal  intent  to  defraud.— Harris  T.  Spencer. 
153  N.  W.  126.  t^        • 

Vn.   QUASHING,    VACATING,    DISSO- 
X.UTION.  OR  ABAiniONMENT. 

€=3243  (S.D.)  A  motion  to  dissolve  an  attach- 
ment on  the  grounds  that  it  was  irregularly  is- 
sued and  improvidently  granted  is  sufficiently 
definite  without  specifying  any  irregularities,  or 
wherein  it  was  Issued  improvidently. — Brekke  T. 
Waite,  153  N.  W.  901. 

XI.  WRONOFUI.  ATTACHMENT. 

€=>357  (SJ).)  Where  attachment  was  unwar- 
ranted, its  issuance  and  levy  thereunder  violat- 
ed the  rights  of  defendant,  and  he  could  recov- 
er damages,  though  liable  on  the  cause  of  ac- 
tion.— Farmers'  &  Merchants'  State  Bank  of 
Hecla  T.  Michael,  153  N.  W.  1008. 

ATTORNEY  AND  CLIENT. 

See  Appeal  and  Error,€=9207,  301,  978;  Orim- 
inal  Law,  ©=3713-728;  District  and  Prose- 
cuting Attorneys;  Divorce,  <8=>198,  227,  288; 
Fraud,  <S=>60;  Insurance,  €=>675;  New 
Trial,  <S=29. 

I.  THE  OFFICE  OF  ATTORNET. 

(C)   Saapenslon  and  Dtabamtent. 

<S=>44  (N.D.)  Abandonment  of  client's  interest 
and  retention  of  fees  paid  for  services  not  ren- 
dered held  ground  for  disbarment— In  re  Ma- 
loney,  153  N.  W.  385. 

®=»46  (N.D.)  That  a  civil  action  against  an  at- 
torney for  moneys  unlawfully  detained  by  him 
had  been  dismissed  held  not  a  bar  to  disbarmeut 
proceedings.— In  re  Maloney,  153  N.  W.  385. 

H.  RETAINER  AND   AUTHORITY. 

®=»62  (Mich.)  Workmen's  Compensation  Law, 
so  far  as  it  subjects  attorneys'  and  physicians' 
fees  in  accident  claims,  adjusted  under  its  pro- 
visions, to  the  approval  of^the  Industrial  Acci- 
dent Board,  is  not  violatfve  of  Const,  art.  2, 
§  12,  relating  to  prosecuting  and  defending  suits 
in  person  oc  by  aXtorney  c4t  the  suitor's  choice. 
— Mackin  v.  Detroit-Timkin  Axle  Co.,  153  N. 
W.  49. 

<@s»72  (Minn.)  Evidence  held  to  sustain  a  find- 
ing that  plaintiffs  performed  legal  services  for 
defendant  under  a  contract  of  employment.— Mc- 
Caughey  v.  Wilson,  133  ff.  W.  310. 
€=>92  (Minn.)  -Statements  and  concessions  de- 
liberatdy  msiae  by  counsel  in  open  coart  during 
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the  trial  may  b*  acted  on  b/  tb«  ooart— Inde- 
pendent School  DUt  No.  22,  Winona  County, 
V.  School  Dtot  No.  19,  Winona  County,  153  N. 
W.  113. 

XV.  OOMFEHSATXOH  AHD  UEK  OF 

ATTORNCT. 

(A)  Fees  ana  Other  Remanenttlon. 

4s>l34  (Neb.)  An  attorney  held  entitled  to  re- 
cover the  full  agreed  compensation  where  he  had 
performed  part  of  the  services  and  the  client 
without  excuse  discharged  him.— Dorsheimer  v. 
Hemdon,  153  N.  W.  496. 

«3>I48  (Minn.)  A  verdict  for  a  contingent  foe 
of  $6,0(X),  where  defendant  gained  about  $600,- 
000,  and  the  work  extended  over  six  or  seven 
years,  held  not  excessive.— McCaughey  v.  Wil- 
son, 158  N.  W.  310. 

AUTOMOBILES. 

See  Evidence,  «=»471;  Highways.  *=»184,  197, 
213;  Master  and  Servant,  ©=9302;  Municipal 
Corporations,  «=»705,  706;  Street  Railroads, 
«=»114,  117 ;  Witnesses,  «=»398. 

BALLOTS. 

See  Elections,  «sb194 

BANKS  AND  BANKING. 

See  Appeal  and  Error,  «=>1050;  Taxation,  *» 
886. 

H.  BAHKIirO     OORPORATIONS     AHD 
ABSOCIATIONg. 

(B)  Capital.  Stoelc.  and  DlTldends. 

®s»39  (Mich.)  There  is  a  prima  facie  presump- 
tion, rebuttable  by  evidence,  that  the  record 
stockholder  of  a  bank  is  the  real  owner  of  the 
stock,  entitling  all  persons  without  notice  to 
the  contrary  to  act  upon  the  belief  that  title  is 
in  him. — Porter  v.  Marine  Savings  Bank,  153  N. 
W.  19.    • 

In  case  of  a  dispute  as  to  a  person's  right  to 
vote  bank  stock,  the  books  of  the  corporation 
are  prima  facie  evidence  of  the  ownership.— Id. 
®=>40  (Mich.)  The  owner  of  bank  stock  has  a 
remedy  in  equity  against  the  bank  to  compel  a 
transfer  from  his  predecessor's  name  to  his  own 
on  the  stock  books  of  the  bank.— Porter  v.  Ma- 
rine Savings  Bank,  153  N.  W.  19. 
C=342  (Mich.)  Defendant  bank,  which  had 
knowledge  that  certain  of  its  stock  was  held  in 
trust,  held  unable  to  set  up  as  defense  against 
benehciary  suing  to  secure  transfer  to  herself 
lien  through  dealings  with  a  third  person,  the 
stockholder  of  record.— Porter  v.  ftiarine  Sav- 
ings Bank,  153  N.  W.  19. 

A  bank  may  waive  the  lien  which  it  has  upon 
its  own  stock  arising  from  dealings  with  the 
stockholder. — Id. 

ni.  FUNOTIOVS    AXD    DEAUKOS. 

(B)  Rapreaeatatlon    of    Bank    br    Oac«n 
and    Agents. 

^=»II6  (S.D.)  Knowledge  of  president  of  bank 
that  note  purchased  by  the  bank  had  been  given 
without  compliance  with  Laws  1005,  c.  140, 
held  the  knowledge  of  the  bank.— Citizens'  State 
Bank  of  Newton,  Iowa,  t.  Rowe,  153  N.  W.  939. 

<0>  DepoaltB. 

«=3l  19  (N.D.)  A  general  bank  deposit  does  not 
constitute  a  trust  fund,  but  is  merely  a  debt  due 
from  the  bank  to  the  depositor.— Citizens'  State 
Bank  of  Rugby  v.  Iverson,  153  N.  W.  449. 
€=»I34  (Minn.)  A  bank  holding  an  insolvent 
depositor's  unmatured  note  may  ordinarily  set 
off  the  deposit  against  the  note.— Platts  v.  Met- 
ropolitan Nat.  Bank  of  Minneapolis,  153  N.  W. 
514. 


A  hank  heli  not  antlded  to  apply  to  an  in- 
solvent depositor's  unmatured  note,  a  deposit 
which  it  had  received  impressed  with  a  trust. 

BAR. 

See  Jndgment,  «=»584,  69a 

BASTARDS. 
I.  nxEoimcACT  iir  geiterai.. 

9=9 1 3  (Minn.)  A  "competent  attesting  witness," 
under  Gen.  St.  1913,  i  7240,  is  a  competent  wit- 
ness, who,  at  the  request  of  a  person  making  a 
writing  containing  a  declaration  pf  legitimacy, 
subscribes  the  same  as  such  witness. — In  re 
Reid's  Estate.  153  N.  W.  324. 
®=»I3  (Minn.)  Gen.  St.  1913,  ^  7240,  implied- 
ly requires  that  the  person  making  the  declara- 
tion shall  be  the  real  father  of  the  illegitimate 
child.— In  re  Reid's  EsUte,  163  N.  W.  Si3. 

to.  FBOOEEDZN6S  UlTDEB  BAS- 
TARDT  LAW8. 

9=932  (Mich.)  Bastardy  proceedings  do  not 
abate  on  the  death  of  the  child  after  the  filing  of 
the  complaint,  but  before  trial  and  judgment- 
People  v.  Grunland,  153  N.  W.  4. 
'9=964  (Neb.)  Only  a  preponderance  of  the  evi- 
dence is  necessary  to  sustain  a  conviction  in  a 
bastardy  proceeding. — Parrish  v.  Hodges,  168  N. 
W.  493. 

9s>69  (Minn.)  Where  a  person  Interested  in 
the  result  of  a  bastardy  proceeding  associated 
with  the  jurors  during  the  trial,  talking  and 
drinking  with  them  in  saloons,  there  was  mis- 
conduct vitiating  a  verdict  favorable  to  such 
meddler's  Interest.— State  v.  Snow,  153  N.  W. 
526. 

9=978  (Mich.)  Where  the  child  dies  pending 
bastardy  proceedings,  the  court  can  make  no  al- 
lowance for  expenditures  already  made  without 
taking  evidence  as  to  what  those  expenditures 
have  been. — People  v.  Grunland,  153  N.  W.  4. 
9=978  (Neb.)  A  jndgment  for  ?3,205,  payable 
in  monthly  installments  of  $15  each,  held  exces- 
sive above  $1,800,  payable  $100  per  year,  where 
defendant  Was  19  vears  old  and  without  re- 
sources other  than  his  wages  of  $13  per  week 
and  his  dinners.— State  v.  Teller,  153  N.  W.  5fU. 
9=992  (Neb.)  An  objection  so  general  that  the 
court's  attention  is  not  drawn  to  the  point 
soDght  to  be  raised  will  not  be  ctmsidered. — Par- 
rish v..  Hodges,  153  N.  W.  493. 

A  verdict  on  conflicting  evidence  wtU  be  sns- 
tained  unless  clearly  wrong. — Id. 

An  improper  question  asked  on  cross-examina- 
tion of  defendant,  to  which  an  objection  was 
sustained,  held  not  ground  for  reversal,  where  it 
did  not  appear  that  prejudice  resulted  to  defend- 
ant therefrom. — ^Id. 

BAHERY. 

See  Assault  and  Battety. 

BAWDY  HOUSE. 

See  Disorderly  House. 

BENEFICIAL  ASSOCIATIONS. 

See  Insurance,  9=964,  810,  327,  694-826. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Evidence,  9=9l58,  187. 

BIAS. 

See  Jury,  9=>97. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 
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BILL  OF  LADING. 

See  GajrrieiB,  <S=>58;   Sales,  €=9202,  213. 

BILL  OF  PARTICULARS. 

See  Pleading,  e=s>422w 

BILLS  AND  NOTES. 

See  Appeal  and  Eirror,  $=»990;  Banka.and 
Banking,  €=>134;  Continuance,  ^:=>23;  Cor- 
porations, ®=»410;  Eiscrows,  ®=>14;  Evi- 
dence, <S=>84,  601 ;  Gifts,  «=»31;  Guaranty; 
Insurance,  iS=»310;  Judgment,  <S=»449:  Part- 
nership, «=>146,  217;  Sales,  (8=»347,  358; 
Trial,  <g=>251;   Witnesses,  <&=»26& 

I.  REQUISITES  Ain>  VAIJDITT. 

(C)   Exeoation    mnd  DellTery. 

9s>63  (N.D.)  A  note  ordinarily  has  no  legal 
existence  until  delivered  pursuant  to  the  inten- 
tion of  the  parties. — Stockton  v.  Tamer,  153  N. 
W.  275. 

(F)   VaIIdltr< 

^=3 1 07  (S.D.)  Where  notes  given  to  a  corpora- 
tion by  its  organizers  were  indorsed  by  it  to  the 
seller  of  a  patent  right,  it  was  as  much  the  dutv 
of  the  seller  as  the  purchaser  to  comply  with 
Laws  1905,  c.  140,  requiring  one  taking  such 
obligation  to  write  on  face  the  purpose  for 
which  it  is  given.— Citizens'  State  Bank  of 
Newton,  Iowa,  v.  Kowe,  153  N.  W.  939. 

Note  given  for  a  patent  right,  not  stamped  as 
required  by  Laws  1905,  c.  140,  held  void  in  the 
hands  of  the  original  payee,  and  of  all  parties 
taking  it  with  knowledge  of  the  purpose  for 
which  It  was  given. — Id. 

ni.  MODIFICATION.  BENEWAX.  AKD 
RESCISSION. 

€S9|39  (Neb.)  Surrender  of  securities  and  ex- 
tension of  time  of  payment,  held  a  sufficient  con- 
sideration for  a  renewal  note. — Live  Stock  Nat 
Bank  v.  Bragonier,  153  N.  W.  504. 

Vm.  ACTIONS. 

€=3489  (S.D.)  Where  breach  of  warranty  In 
the  sale  of  personalty  is  not  pleaded  as  a  coun- 
terclaim in  an  indorsee's  suit  on  a  note  for 
the  price,  and  no  fraud  by  the  seller  is  charged, 
it  is  immaterial  whether  the  indorsee  was  an  in- 
nocent purchaser. — First  Nat.  Bank  of  Morrison 
v.  Sayer.  153  N.  W.  652. 

€=3498  (Mich.)  In  an  action  against  an  in- 
dorser  of  a  note,  the  payee  has  the  burden  of 
proving  notice  of  dishonor. — First  Nat  Bank  of 
Manistee  v.  Star  Watch  Case  Co.  of  Ludington, 
153  N.  W.  722. 

«=>523  (N.D.)  Where  plaintiff  produced  the 
note  sued  on,  and  testified  that,  though  it  had 
been  indorsed  as  collateral,  the  debt  secured  had 
been  paid,  and  that  the  note  had  never  left  the 

r session  of  the  payees,  this  proved  ownership 
plaintiff.— Williams  V.   Beneke,   153  N.   W. 
411. 

^=>537  (Mich.)  Where  the  notary  who  protest- 
ed a  note  and  testified  to  mailing  notice  was 
an  interested  witness,  the  question  whether 
notice  of  dishonor  was  given  was  for  the  jury, 
despite  Negotiable  Instruments  Act,  §  107. — 
First  Nat  Bank  of  Manistee  ▼.  Star  Watch 
Case  Co.  of  Ludington,  153  N.  W.  722. 
€=>538  (Neb.)  An  instruction  to  find  for  de- 
fendants if  live  stock  was  taken  by  plaintiff  in 
full  payment  of  the  note  sued  on  held  to  prop- 
erly submit  the  defense  of  payment— Tearsley 
▼.  Ingram,  153  N.  W.  S71. 

BLOOD. 

See  Homidde,  «=»174. 

BOARDS. 

See  Towns,  «=»37. 


BONA  FIDE  PURCHASERS. 

See  Corporations,  €^543;  Towns,  «=»50; 
Vendor  and  Purchaser,  $=3244. 

BONDS. 

See  Appeal  and  Error,  i@=>384-391;  Oonntiea, 
<S=»178;  Courts,  ®=>207;  Evidence,  «=>S3: 
Execution,  ®=>158;  Indemnity;  Justices  of 
the  Peace,  @=>159 ;  Mechanics'  Liens,  4=951 : 
Municipal  Corporations,  €=>347,  907 ;  Schools 
and  School  Districts,  <3=997,  111. 

BOUNDARIES. 

n.  EVIDENCE.  ASCERTAINMENT,  AND 
ESTABLISHMENT. 

€=>37  (Mich.)  Evidence  in  a  suit  under  How- 
ell's Ann.  St  1012,  §  11965,  held  to  show  the 
existence  of  a  boundary  fence  for  more  than 
20  years  and  to  authorize  decree  for  complain- 
ant.—Parent  v.  Hodges,  153  N.  W.  1072. 
€=>49  (MinnO  The  digging  of  a  drainage  ditch 
to  the  east  of  a  line  fence  by  the  owner  of  the 
lands  west  of  the  fence  was  not  persuasive 
proof  either  for  or  against  either  party  on  the 
question  of  the  practical  location  of  the  bound- 
ary Une.- Drahelm  v.  FeU.  153  N.  W.  613. 

BRIDGES. 

See  EMdence,  $s»lll. 

I.  E8TABUSHMENT.  CONSTRUGTIOH, 
AND  MAINTENANCE. 

®s>7  (Minn.)  Laws  1905,  c.  164,  and  act^ 
amendatory  thereto  (Gen.  St.  1913,  U  25>U- 
2586),  authorize  counties  of  more  than  150,000 
population  to  construct  bridges  and  approaches 
within  villages  without  the  consent  of  the  vil- 
lage.— Austin  V.  Hennepin  County,  153  N.  W. 
738. 

II.    BEOUIJkTION  AND  DSE  FOXt 
TRAVEI.. 

€=»46  (Iowa)  In  an  action  for  injuries  dne  to 
falling  from  an  unrailed  bridge  approach  wheth- 
er such  approach  should  have  been  railed  and 
whether  failure  to  do  so  was  the  proximate 
cause  of  the  injury  held  for  the  jury. — Miller  t. 
Harrison  County,  163  N.  W.  1033. 

BRIEFS. 

See  Appeal  and  Error,  •S=»752-77S. 


BROKERS. 

See  Exchanges. 

IV.   COMPENSATION  AND  XXESt. 

€s»43  (Neb.)  Exclusion  of  a  broker's  employ- 
ment contract  as  not  sufficient  under  Rev.  St 
1913,  §  2628,  because  the  signature  of  the  broker 
was  printed,  held  error,  where  he  had  acted  on 
the  contract— Berryman  v.  Childs,  153  N.  W. 
486. 

<3=>54  (Iowa)  Under  Code,  {  2974.  broker  fceW 
not  entitled  to  commissions  on  exchange  negoti- 
ated with  F.,  but  not  completed,  F.'s  land  Iwing 
his  homestead,  and  bis  wife  not  being  with  him 
when  he  offered  to  enter  into  the  contract — 
Laubscher  v.  Mixell,  153  N.  W.  335. 

An  agent  undertaking  to  find  a  purchaser  or 
one  who  will  exchange  properties,  must  furnish 
a  person  ready,  able,  and  willing  to  buy  or  ex- 
change on  the  terms  fixed. — Id. 
®=»54  (Mich.)  A  broker  to  procure  a  tenant 
was  not  entitled  to  a  commission  unless  the 
proposed  tenant  was  ready,  willing  and  able  to 
carry  out  the  terms  of  the  offer. — Morgan  t. 
Zanger,  153  N.  W.  1070. 

4=365  (S.D.)  Correspondence  between  defend- 
ant and  real  estate  agents  held  to  show  that  she 
employed  them  as  her  agents,  and  hence  upon 
discovery  that  offer  accepted  by  her  wad  made  in 
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tbeix  own  bebalf,  sbe  could  repndiate  tiw  aale.— 
Curran  t.  Kent.  153  N.  W.  142. 

V.  ACTIONS  FOR  COMPENSATION. 

®S386  (Mich.)  In  an  action  for  real  estate  bro- 
ker's oommissioD,  evidence  held  insufficient  to 
show  that  defendant  promised  to  pay  plaintiff 
such  commistdonB. — Eidwards  v.  ^oman,  153  N. 
W.  806. 

Evidence  held  insufficient  to  show  that  the 
vendor  left  money  with  defendant  wherewith 
to  pay  plaintiff. — Id. 

^=386  (Minn.)  Evidence  in  a  broker's  action 
for  commission  held  to  sustain  a  verdict  that 
plaintiff  was  the  procuring  cause  of  the  sale, 
and  that  the  compensation  agreed  on  was  such 
sum  as  plaintiff  could  obtain  for  the  land  above 
a  fixed  price.— Nelson  v.  Carls(»,  103  N.  W. 
253. 

BUILDING  CONTRACTS. 

See    Contracts,    «=3306,   313;     Principal   and 

Surety. 

BULK  SALES. 

See  Fraudulent  Conveyances,  «=>47,  182,  259. 

BY-LAWS. 

See  Insurance,  ^=964. 

CANCELLATION  OF  INSTRUMENTS. 

See  Action,  «=322;  Deeds,  ®=»68,  T2 ;  Fraudu- 
lent Conveyances,  €=3295;  Insurance,  4^ 
229,  285%;   Sales,  «=>384. 

H.  PROOEEDINOB  ANB  REXiIEF. 

^»55  (Minn.)  In  an  action  for  a  surrender 
and  cancellation  of  a  deed,  held,  that  the  court, 
though  finding  that  the  deed  was  not  delivered, 
where  defendant  showed  some  equities,  should 
have  entered  a  decree  determining  the  whole 
controversy  and  the  rights  of  all  parties. — 
O'Rourke  v.  O'Rourke.  153  N.  W.  6Cf7. 

CARD  INDEX. 

See  Evidence,  €=>376. 

4;ARRIERS. 

See  Evidence,  $=3520;  Bnilroads:  Sunday,  4s> 
4 ;  Taxation,  «b»47,  382;  Xriol^  «=»192,  193, 
243,  244. 

X.  CONTROX.  AND  REOTTLATION  OF 

COMMON  CARRIERS. 

(A)  In  General. 

«s>l2  (Hinn.>  Laws  1913,  c.  90  (Gen.  St.  1913, 
H  4348-4357),  requiring  that  railroad  tariffs 
be  based  on  distance,  applies  to  the  movements 
of  commodities  between  stations  and  not  to 
switching  or'  like  movements  within  a  shipping 

Soint. — Washed  Sand  ft  Gravel  Co.  v.  Great 
Northern  Ky.  Co..  153  N.  W.  «10. 
«=»I2  (Neb.)  Const,  art.  5,  {  19a.  held  not  to 
give  the  State  Bailway  Commission  exdusive 
power  to  fix  transportation  rates.— State  v. 
Clarke,  153  N.  W.  623. 

Under  Const,  art.  5,  {  19a,  held,  that' the 
State  Railway  Commission  may  fix  transporta- 
tion rates  only  in  the  absence  of  specific  legis- 
lation.— Id. 

Const  art  6,  I  19a,  and  Rev.  St.  1913,  §§ 
6071,  6107,  6109,  field  not  to  authorize  the 
State  Railway  Commission  to  increase  the  two- 
cent  passenger  rate  fixed  by  Laws  1907,  c.  94. 
—Id. 

«=3l8  (Minn.)  Xbe  federal  court  held  to  have 
jurisdiction  of  actions  brought  by  stockholders 
of  railroads  to  test  the  validity  of  the  two-cent 
fare  law,  and  to  enjoin  such  companies  from 
putting  the  rate  in  force  during  the  pendency  of 
the  action.— State  v.  Chicago,  M.  &  St.  P.  Ry. 
Co.,  153  N.  W.  320. 


Whether  passenger  or  freight  rates  prescribed 
by  statute  are  reasonable  or  confiscatory  is  a 
judicial  question  exclusively  for  the  courts. — Id. 

An  injunction  issued  by  a  federal  court  having 
jurisdiction,  restraining  enforcement  of  the  two- 
cent  fare  law  during  the  pendency  of  an  action, 
held  to  suspend  operation  of  such  rates  luitil 
final  determination  of  their  validity. — Id. 
^^2 1  (Minn.)  In  a  prosecution  for  violation  of 
the  two-cent  &re  law,  held  error  to  exclude  from 
evidence  a  federal  injunction  restraining  rail- 
roads from  putting  such  rate  in  force. — Stiite  v. 
Chicago,  M.  &  St  P.  By.  Co.,  153  N.  W.  320. 

H.  CARRIAGE  OF  CK>ODS. 

(B)  Bills    of    Lading,    Shlppinar    Receipts, 
and  Special  Contracts. 

$:»58  (Neb.)  A  bank  which  pays  amount  of 
drafts  to  drawer,  held  entitled  to  pos6eB.sion  of 
merchandise  until  the  drafts,  with  bills  of  lad- 
ing attached,  were  paid  to  it  in  full.— Huffman 
V.  Henry  Motor  Co.,  153  N.  W.  560. 

(F)   I<oaa  of  or  Injnry  to  Gooda. 

4=9 1 20  (Minn.)  Where  a  shipment  is  injured 
through  its  Inherent  tendency  to  decay,  and  not 
through  the  carrier's  negligence,  the  carrier  is 
not  liable.— Presley  Fruit  (3o.  v.  St  Louis,  I.  M. 
&  S.  Ry.  Co.,  153  N.  W.  115. 
®=3|32  (Minn.)  Where  a  highly  perishable  ship- 
ment, delivered  to  the  carrier  in  pood  condition, 
arrives  damaged,  there  is  a  prima  facie,  biit 
weak,  presumption  of  negligence. — Presley  Fruit 
Co.  Y.  St  Louis,  I.  M.  &  S.  By.  Co.,  153  N.  W. 
115. 

(K)  DIaerimlnatlon   and   Orerckarve. 

$=>202  (Mich.)  In  shipper's  action  to  recover 
overcbar^e_  on  interstate  freight  shipment  held, 
that  decision  of  interstate  commerce  commis- 
sion construing  the  rules  and  conditions  ol 
freight  tariffs  in  force  was  properly  excluded. — 
Wolverine  Brass  Works  v.  Southern  Pac.  Co., 
153  N.  W.  778. 

HI.  OARRIAOE  OF  X.IVE  STOCK. 

€=3208  (Iowa)  Common  carrier  having  posses- 
sion of  car  of  stock  as  such  was  required  to  exer- 
cise that  degree  of  care  for  the  protection  of 
the  stock  that  a  reasonable,  cautious,  and  pru- 
dent man  would  under  like  circumstances.— 
Colsch  V.  Chicago,  M.  &  St  P.  Ry.  Co.,  153  N. 
W.  327. 

€=>209  (Iowa)  Carrier  switching  car  of  stock 
to  side  track  held  bound  to  exercise  reasonable 
care  not  to  unnecessarily  expose  stock  to  the  in- 
clemency of  the  weather,  but  not  required  to 
maintain  a  switch  engine  at  that  place.— Colsoh 
V.  Chicago,  M.  ft  St.  P.  Ry.  Co.,  153  N.  W.  327. 
$=>2I5  (Iowa)  A  carrier  of  live  stock  is  bound 
to  deliver  it  in  the  condition  in  which  it  was  re- 
ceived, excepting  as  to  injury  from  the  ordinary 
perils  of  the  transit,  the  natural  propensities  of 
the  stock  and  the  shipper's  neglect. — ("olsch  v. 
Chicago,  M.  &  St  P.  Ry.  Co.,  153  N.  W.  327. 
€s»228  (Iowa)  In  an  action  for  damages  to  a 
shipment  of  live  stodc,  evidence  held  to  sustain  a 
finding  that  the  injury  was  caused  by  freezing 
during  transportation. — Colsch  v.  Chicago,  M.  & 
St  P.  Ry.  Co.,  153  N.  W.  327. 

In  action  against  carrier  for  damages  to 
shipment  of  live  stock,  questions  as  to  weight 
and  number  of  animals  which  might  be  put  in 
car  without  overcrowding  held  not  irrelevant  and 
immaterial. — Id. 

In  an  action  against  a  carrier  for  damages  to 
a  shipment  of  live  stock,  evidence  as  to  whether 
a  certain  station  was  a  place  at  which  there 
was  sufficient  work  to  keep  an  engine  held  prop- 
erly excluded,  as  irrelevant  and  immaterial. — 
Id. 

€=>230  (Iowa)  In  an  action  against  a  carrier 
for  injury  to  a  shipment  of  live  stock,  an  tnstruo- 
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tion  that  c<nnpUiiit  to  the  eondnctor  was  suffi- 
cient notice  to  carrier  was  not  misleading. — 
Colach  V.  Chicago,  M.  ft  St  P.  By.  Co.,  153 
N.  W.  327. 

Evidence  in  an  action  against  a  carrier  for 
damages  to  a  shipment  of  live  stock  held  to  sus- 
tain an  instruction  reciting  that  the  car  was  on 
a  side  track  for  over  three  hours  in  the  posses- 
sion and  control  of  the  defendant  as  a  common 
carrier.— Id. 

TV.  CARRIAGE  OF  PA88EITOER8. 

(D)  Peraonml  Injnrtea. 

^=3282  (Iowa)  A  railroad  company  owes  the 
duty  of  exercising  reasonable  care  tor  the  safe- 
ty of  a  person  who  has  alighted  from  a  train 
and  is  waiting  in  the  station  with  defendant's 
consent  for  the  arrival  of  her  husband. — Whit- 
man V.  Chicago  Great  Western  Ry.  Co.,  153  X. 
W.  1023. 

®=>3t7  (Mich.)  In  an  action  for  injuries  to  pas- 
senger while  alighting  from  the  train,  evidence 
that  the  train  did  not  stop  opposite  the  platform 
as  usual,  and  that  the  ground  was  sloping,  held 
admissible. — Chisholm  t.  Ann  Arbor  R.  Co.,  153 
N.  W.  818. 

4=318  (Mich.)  In  an  action  for  personal  In- 
jury sustained  In  falling  from  an  elevator  car  in 
an  office  building  and  down  the  shaft,  evidence 
held  sufficient  to  sustain  a  judgment  for  plain- 
titf.— Rogers  v.  Ford,  153  N.  W.  1074. 
«=»3I8  (Minn.)  Evidence  in  action  for  injuries 
to  a  passenger  on  a  freight  train  held  to  sustain 
a  verdict  that  defendant  was  negligent. — Grignon 
v.  Minneapolis  &  St.  I*  R.  Co.,  153  N.  W.  117. 
Evidence  in  action  for  injuries  to  a  passenger 
held  to  sustain  a  verdict  that  be  was  injured  as 
claimed  by  him. — Id. 

'4=>3I8  (Minn.)  Evidence  in  a  street  car  pas- 
senger's action  for  injuries,  held  to  sustain  a 
finding  that  it  was  negligence  to  operate  a 
street  car  without  a  conductor. — Koeller  v. 
Wisconsin  Ry.,  Light  &  Power  Co.,  153  N.  W. 
519. 

€=3318  (Minn.)  In  an  action  for  injories  re- 
ceived by  a  passenger  while  alighting;  from  a 
train,  evidence  held  sufficient  to  sustain  a  ver- 
dict for  plaintiff. — Anderson  v.  Canadian  North- 
ern Ry.  Co.,  153  N.  W.  863. 
i3=»320  (Mich.)  A  carrier  la  not  entitled  to  a 
<Urected  verdict,  in  an  action  for  injuries  to 
passenger,  where  the  evidence,  though  conflict- 
ing, authorized  the  jury  to  find  negligence  and 
freedom  from  contributory  negligence.— Chis- 
holm V.  Ann  Arbor  R.  Co.,  153  N.  W.  818. 
4=»320  (Minn.)  Whether  defendant  carrier  vio- 
lated the  duty  prescribed  by  Gen.  St.  1913, 
f  4399,  in  failing  to  stop  a  sufficient  time,  held 
for  the  jury.— Street  v.  Chicago,  M.  &  St  P. 
Ry  Co.,  153  N.  W.  518. 

€=3320  (Minn.)  Whether  plaintiff's  illnesa  re- 
sulted from  defendant's  negligence  In  failing  to 
keep  its  depot  waiting  room  warm  after  plain- 
tiff became  a  passenger  was  for  the  jury.— Bur- 
nett V.  Minneapolis  &  St  L.  B.  Co..  IM  N.  W. 
600. 

(B)  Contrlbntorr     Ifeprllir«nce     of    Person 
InJaredU 

4=3333  (Minn.)  A  passenger  is  not  negligent  In 
alighting  from  a  moving  train,  where  he  was 
just  about  to  alight  when  the  train  started  and 
he  was  thrown  from  the  step.— Anderson  v.  Ca- 
nadian Northern  Ry.  Co.,  153  N.  W.  863. 

4=>347  (Minn.)  Whether  plaintiff  was  negli- 
gent in  attempting  to  alight  from  a  moving  train 
held  for  the  jury. — Street  v.  Chicago,  M.  &  St 
P.  Ry.  Co.,  153  N.  W.  518. 

e=>347  (Neb.)  Under  the  evidence,  held,  that 
whether  a  wonld-be  street  car  passenger  was 
neglii^nt  la  attempting  to  board  the-  car  he- 
fore  it  came  to  an  absolate  stop  waa  for  the 
jury.— Bolea  T.  Iiincoln  Traction  Co.,  153  N. 
W.  499. 


«=>$48  (Minn.)  In  an  action  for  Injuries  to  a 
passenger  while  alighting  from  a  train,  refnsal 
of  requested  instructions  that  plaintiff  was  neg- 
ligent if  he  alighted  from  a  moving  train  held 
proper  under  the  evidence. — Anderson  v.  Canadi- 
an Northern  Ry.  Co.,  153  N.  W.  863. 

CAUSE  OF  ACTION. 

See  Action. 

CERTAINTY. 

See  Contracts,  4=>9. 

CERTIORARI. 

See  Intoxicating  liquors,  4=>36^  76;  Master 
and  Servant,  4=3250%. 

II.  FR00EEDIN08  AITO  HETER- 
lONATIOK. 

4=356  (Mich.)  On  certiorari  to  review  the  grant- 
ing of  a  saloon  license  by  a  township  board,  an 
allegation  of  the  affidavit  aapporting  the  petition 
for  the  writ  that  the  saloon  was  within  a  mile 
of  the  Soldiers'  Home,  held  not  admitted  by  the 
return,  silent  on  the  point. — McGurrin  v.  rTown- 
ship  Board  of  Grand  Rapids  Tp.,  153  N.  W.  17. 
4=>57  (Mich.)  On  certiorari  to  review  a  town- 
ship board's  granting  of  a  saloon  license,  the 
writ  should  have  been  dismissed  where  the  re- 
turn showed  no  want  of  jurisdiction ;  the  fram- 
ing of  an  issue  of  fact  as  to  the  truth  of  re- 
lator's affidavit  being  improper. — McGurrin  v. 
Township  Board  of  Grand  Rapids  Tp.,  153  N. 
W.  17. 

While  in  certiorari  proceedings  the  court  con- 
siders questions  of  law  only,  and  such  as  are 
supposed  to  be  presented  must  be  raised  in  the 
affidavit  for  the  writ,  nevertheless  the  record 
upon  which  the  determination  of  such  questions 
ot  law  is  bad  is  made  by  the  return,  not  the 
affidavit.— Id. 

CHAMBERS  OF  COMMERCE. 

See  Exchanges. 

„    „  .        CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Jostioes  of  the  Peaces  4s>73,  I39k 

CHARACTER. 

See  MaUdoos  Prosecution,  4e»B& 

CHARTER. 

See  Municipal  Corporations,  4=>4d. 

CHATTEL  MORTGAGES. 

See  Fraudulent  Conveyances,  ^s>47;  Insur* 
ance,  4=3302. 

V.  RIGHTS  AHD  REMEDIES  OF 
CREDITORS. 

4=3 1 88  (Minn.)  That  a  chattel  mortgagee  per- 
mitted the  mortgagor  to  continue  feeding  his 
stock  from  the  mortgaged  crop,  held  not  to  ren- 
der the  mortgage  void  as  a  matter  of  law. — Har- 
ris V.  Spencer,  153  K  W.  125. 

CHILDREN. 

See  Adoption;  Bastards;  Damages.  4=>132; 
Guardian  and  Ward;  Infants;  Railroads, 
4=3325,  350,  40a 

CHOSE  IN  ACTION. 

See  Assignmeatab  ,  ■  i 
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CIRCUMSTANTIAL  EVIDENCE. 

See  Crimlaal  Law,  4=3511,  741 ;  SMdence,  «» 
100. 

CITIES. 

See  Mnnicipal  Corporations. 

CIVIL  RIGHTS. 

S«e  Conatitutional  law,  ^=989. 

CIVIL  SERVICL 

See  Municipal  CorporationB,  ®3>  IBS. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

See  Etsecntors  and  Administrators,  «=»217,  221. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  4=»208. 

CLERKS  OF  COURTS. 

See  Municipal  Corporations,  «=>133. 

COLLATERAL  ATTACK. 

See    Execution,    4a>268:     Judgment,    «b9475, 
504. 

COLLATERAL  SECURITY. 

See  Oamishment,   «=»51;    Insorance,  ®s>646, 
665. 

COLLATERAL  UNDERTAKINGS. 

See  Qoaranty. 

COMBINATIONS. 

See  Conspiracy;  Monopolies. 

COMMERCE. 

See  Carriers;    Street  Railroads,  «=>24. 

n.   SUBJECTS   OF  REOITIiATTOir. 

«=>40  (Mlcb.)  A  foreign  corporation  appolatlng 
a  resident  sales  agent  and  agreeing  to  deliver 
to  the  agent  the  goods  f.  o.  b.  at  points  outside 
state,  held  engaged  in  interstate  commerce,  and 
not  subject  to  Pub.  Acts  1901,  No.  206,  as 
amended  by  Pub.  Acts  1903,  No.  34,  regulating 
foreign  corporations  doing  business  in  the  state. 
—Standard  Fashion  Co.  t.  Ctnnmings,  153  N. 
W.  814. 

m.  MEANS  Ain>  METHODS  OF  KEO. 
ULATIOir. 

«=s»72  (Wis.)  St.  1911.  i  1087m2,  subd.  8,  im- 
posing a  tax  on  incomes  from  business  within 
the  state,  though  Involving  interstate  transac- 
tions, does  not  violate  Const.  U.  S.  art.  1,  j  8. 
—United  States  Glue  Co.  v.  Town  of  Oak 
Creek,  153  N.  W.  241. 

XV.  UTTERSTATE    COMMERCE    OOM> 
MISSION. 

4=389  (Mich.)  Under  the  Interstate  Commerce 
Act,  I  22,  state  courts  heJd  to  have  jurisdiction 
to  determine  whether  there  bad  been  an  over- 
charge on  an  interstate  freight  shipment  under 
the  tariffs  as  fixed  and  published.— Wolverine 
Brass  Works  v.  Southern  Pac  Co.,  153  N.  W. 
778. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 


COMMISSION  AND  COMMISSIONERS. 

!>lee  Carriers,  ^=>12;  Commerce,  9=»89;  Con- 
stitutional Law,  €=b73  ;  Evidence,  4=983 ; 
KaUroads,  «=>9,  225. 

COMMISSIONS. 

See  Brokers. 

COMMON  CARRIERS. 

See  Carriers. 

COMMON  LAW. 

See  Gonstitutioiial  T^aw,  ^=»106;  Sales,  ^=9 
273 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts. 

COMPENSATION. 

See  Attorney  and  GUent,  4=>62,  134,  148; 
Brokers;  Eminent  Domain,  iS=>69-90,  325; 
Judges,  €=>22 ;  Master  and  Servant,  4=»80, 
82;    Principal  and  Agent,  4=>81. 

COMPETENCY. 

See  Evidence,  ®=»5.'59%-546 ;  Jury,  «=992; 
Witnesses,  «=960-181. 

COMPLAINT. 

See  Pleading,  <S=»4S. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPOUND  INTEREST. 

See  Interest,  «=>60. 

COMPROMISE  AND  SETTLEMENT. 

See  Contracts,  <6=397;  Evidence,  4s921S;  Re- 
lease. 

9=324  (Mich.)  In  an  action  on  an  alleged  com- 
promise agreement,  the  questions  whether  there 
was  an  acceptance  of  defendant's  offer  and 
whether  the  acceptance  was  made  within  a  rea- 
sonable time  held  for  the  jury.— Johnson  v.  Fed- 
eral Union  Surety  Co.,  153  N.  W.  78& 

COMPUTATION. 

See  Interest,  <8=a»66. 

CONCLUSIVENESS. 

See  Evidence,  «=a56S;  Judgment,  <S=>650-751. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONS. 

See  Deeds,  4=>  165,  174 ;  Escrows. 

CONDONATION. 

See  Divorce,  ®=»51. 

CONFLICT  OF  LAWS. 

See  Insurance,  <g=>712. 

CONFUSION  OF  GOODS. 

See  Insurance,  €=3282. 

CONSIDERATION. 

See  Contracts,  4=554,  57,  237:  Fraudulent  Con- 
veyances, 4=387;  GuaraAty;  Mortgages, 
4=323. 
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CONSPIRACY. 

See  Constitational  Law,  $=s>46;  E^dence,  <=» 
263. 

I.  CIVHi  LIABIUTT. 
(B)  Action*. 

9=>I9  (Neb.)  A  conspiracy  need  not  be  estab- 
lished by  direct  evidence  but  may  be  inferred 
from  acts  of  the  conspirators  pursuing  the  same 
object,  though  by  different  means. — Marsh- 
Burl£e  Co.  v.  Tost,  153  N.  W.  573. 
<3=>2Q  (Neb.)  A  judgment  for  |23,000  damages 
for  a  conspiracy  resulting  in  deatruction  of  the 
business  of  a  company  having  a  f20,000  plant, 
exclusive  of  real  estate  making  an  annual  profit 
of  SIS.OOO,  is  not  excessive.— Marsh-Burke  Co. 
V.  Yost.  153  N.  W.  573. 

CONSTITUTIONAL  LAW. 

See  Attorney  and  Client,  <S=>(>2;  Carriers,  9=> 
12 ;  Commerce,  ^=»72 ;  Costs,  «=»28o ; 
Courts,  ^=»42 ;  District  and  Prosecuting  At- 
torneys ;  Drains,  ®=»67 ;  Elections,  ®=»7, 
15 ;  Eminent  Domain,  ®=990,  271 ;  Judges, 
«=»22;  Jury,  iS=>10-28;  Master  and  Serv- 
ant, €=>16V&;  Mortgages,  €=>330;  Municipal 
Corporations,  ^s»9ii>7;  Railroads,  €=394; 
Searches  and  Seizures,  ^=»7:  Statutes,  ^=> 
16,  98,  120. 

n.   COHSTRUOTIOir.   OPERATION. 

AND  ENFORCEMZiNT   OF  CON. 

STITUTIONAI.  PROVISIONS. 

®=346  (Mich.)  Where  the  injured  servant  was 
not  a  minor,  whether  the  Workmen's  Compensa- 
tion Law  was  unconstitutional  as  depriving 
{)arents  of  a  minor  of  their  ri!;ht  of  action  for 
OSS  of  his  services  held  not  before  the  court  for 
decision.— Mackin  v.  Detroit-Timkin  Axle  Co., 
153  N.  W.  49. 

€=346  (Neb.)  Where  plaintiff  waived  his  right 
to  recover  triple  damages  for  an  unlawful  com- 
bination under  Rev.  St.  1913,  c.  46,  the  consti- 
tutionality of  that  provision  will  not  be  deter- 
mined.—Marsh-Burke  Co.  V.  Yost,  153  N.  W. 
573. 

'  «=348  (S.D.)  An  act  of  a  state  Legislature 
will  not  be  held  unconstitutional,  unless  its  un- 
constitutionality appears  practically  beyond  a 
reasonable  doubt.— McCoy  t.  HandUn,  153  N. 
W.  3G1. 

Where  a  court  passes  on  the  constitutionality 
of  a  statute,  in  the  validity  of  which  it  has  a 
direct  pecuniary  interest,  such  court  should 
refuse  to  uphold  the  act,  unless  it  is  clear,  by 
reason  and  authority  that  it  is  constitutional. 
—Id. 

^s>48  (S.D.)  All  reasonable  doubts  will  be  con- 
strued in  favor  of  the  constitutionality  of  a 
statute.— Cessna  v.  Otho  Development  &  Power 
Co.,  153  N.  W.  880. 

m.   DISTRIBimON   OF    OOVERN- 

MENTAZ.  POWERS   AND 

FDNCTIONS. 

(A)  Learlalatl-re     FoTrrna     and     Delevntlon 
Thereof. 

^=>50  (Minn.)  The  establishment  of  regula- 
tions for  governing  occupations  is  a  legisla- 
tive function.— In  re  Uunstiger,  153  N.  W. 
869. 

(B)  Jndlelal   Fo-vrers   anil   Fanctlons. 

^=»67  (Minn.)  Courts  are  vested  with  judicial 
functions  only.— In  re  Hunstiger,  153  N.  W. 
869. 

"Judicial  power"  is  the  power  that  adjudi- 
cates upon  the  rights  of  pcnsons  or  property, 
and  to  that  end  declares,  construes,  and  ap- 
plies the  law.— Id. 

€=>70  (Mich.)  When  the  constitutionality  of  a 
legislative  enactment  is  presented  to  a  court 
for  determination,  it  cannot  examine  the  pulley, 
importance,  and  propriety  of  the  legislation. — 


Maddn  t.  Detroit-Timkin  A^«  0>..  163  X. 
W.  49. 

€=>70  (Minn.)  The  rates  of  public  service  cor- 
porations cannot  be  fixed  by  the  courts  by  in- 
junction or  otherwise.— St.  Paul  Book  &  Sta- 
tionery Co.  V.  St.  Paul  Gaslight  Ck).,  153  N.  W. 
2^ 

<8s»73  (Minn.)  Under  Oen.  St  1913.  M  417S, 
4101,  4192,  held,  that  whether  an  order  of  the 
state  railroad  and  warehouse  commission  is  rea- 
sonable is  a  judicial  question  reriewable  by  the 
courts.- State  t.  Great  Northern  Ry.  Co.,  153 
N.  W.  247. 

(C)  BzeoattTo  Poirev*  aaal  Fnnetlona. 

^»76  (Minn.)  The  enforcement  of  regulations 
established  for  the  government  of  occupations 
is  an  administrative  function. — In  re  Hona- 
tiger,  153  N.  W.  869. 

<S=>80  (Mich.)  The  Workmen's  'Compensation 
Law,  in  so  far  as  it  creates  the  Industrial  Acci- 
dent Board  and  arbitration  committees,  is  not 
unconstitutional  as  vesting  administrative  bod- 
ies with  judicial  powers  and  duties  in  violation 
of  the  Constitution. — Mackin  v.  Detroit-Timkin 
Axle  Co..  153  N.  W.  49. 

i3=>80  (Minn.)  The  action  of  a  town  board  of 
health  in  denying  an  application  for  a  permit 
to  operate  a  rendering  plant  held  not  judicial, 
within   Const   art  8,   f  1. — In   re  Hunstiger, 

163  N.  w.  sea. 

V.   PERSONAI..    CIVII^    AND    POZJTI- 
CAX.  RIGHTS. 

®=>89  (Midt)  The  Workmen's  Oompmsation 
Law,  in  so  far  as  it  provides  tha^  no  payment 
under  the  act  shall  be  assignable  or  subject  to 
attachment  or  garnishment  w  be  held  in  any 
way  for  debt,  is  not  unconstitutional  as  limiting 
the  right  of  contract— fifackin  v.  Detroit-Timkin 
Axle  Co..  168  N.  W.  49. 

VI.   VESTED   RIGHTS. 

^=»I06  (Mich^  "nie  Workmen's  Compensation 
Law,  so  far  as  it  deprives  an  injured  employ^ 
of  his  common-law  action  unless  he  gives  notice 
to  his  employer  that  he  does  not  intend  to  accept 
it  is  not  violative  of  the  federal  and  state  Con- 
stitutions as  depriving  the  employ^  of  a  vested 
right— Mackin  v.  Detroit-Timkin  Axle  Co.,  153 
N.  W.49.   . 

Vn.  OBUOATION  OF  CONTRAOT8. 

(B)  Contracts  of  States  and  Mnnlclpalltlea. 

^=>I29  (S.D.)  Condemnation  by  a  town  under 
Pol.  Code,  K  1441,  1442,  of  railroad  property 
for  extension  of  street  over  right  of  way,  held 
not  violative  of  Const  U.  S.  art  1,  i  10,  as 
impairing  the  obligation  of  any  contract  be- 
tween the  state  and  the  railroad  company. — 
Town  of  Emery  v.  Chicago.  M.  &  St  P.  Ry. 
Co.,  153  N.  W.  655. 

IX.  PRIVII.E6ES  OR  tBCHimiTIES. 
AND   CLASS  LEGISLATION. 

€=9208  (Mich.)  The  Workmen's  Compensation 
IjSw,  bo  far  as  it  excepts  household  servants, 
farm  laborers,  etc.,  from  its  provisions,  is  not 
unconstitutional  as  class  legislation. — Mackin  ▼. 
Detroit-Timkin  Axle  Co..  153  N.  W.  49. 

X.   EQUAL    PROTECTION    OF    I,AWS. 

<S=>229  (Wis.)  Laws  1013,  c.  367.  regulating 
taxation  of  mineral  ri^ts  and  treating  such 
rights  and  the  owners  thereof  materially  differ- 
ent from  other  real  estate  and  owners,  held  un- 
constitutional as  violative  of  the  provisions  of 
the  state  and  federal  Constitutions,  guarantee- 
ing eaual  protection  of  the  laws. — State  v.  Don- 
ald, 153  N.  W.  238. 

<C=3245  (Mich.)  The  Workmen's  Compensation 
Law.  so  far  as  it  excepts  household  servants, 
farm  laborers,  etc.,  from  its  provisions,  is  nut 
unconstitutional  as  deprivinc.sudt  emplotyte  of 
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equal  proteoUon  ti  the  lavrs.— MaeUn  t.  I>«- 
troit-Timkia  Axle  Co.,  153  N.   W.  49. 

XL.  SmS  PBbOESS  OF  UkMSr. 

^=3280  (SJD.)  Condemnation  by  incorporated 
town  under  Pol.  Code,  f$  1441,  1442,  of  rail- 
road proper^  for  extension  ol  street,  held  not 
violative  of  Const.  U.  S.  Amend.  14,  as  a  dep- 
rivation of  property  without  due  process  of 
law,— Town  of  Emery  v.  Chicago,  M.  &  St  P. 
Ry.  Co..  153  N.  W.  te5. 

CONSTRUCTION. 

See  Contracts,  «s>156-187;  Deeds,  «b»101- 
174;  PleaSmt,  «=>34;  Sales,  <S=»74-88; 
Statutes,  <8s>S^261;    Wills,  «=»44(>-«80. 

CONTEMPT. 

See  Intoxicating  Liquors,  4s927Ql. 

CONTEST. 

See  Elections,  «=»306. 

CONTINGENT  FEES. 

See  Attorney  and  Client,  €=s>148. 

CONTINUANCE. 

See  Action,  «=s>0S. 

^=9 1 9  (Neb.)  Where  a  litigant  is  present  when 
his  case  is  set  for  trial,  and  be  departs  to  an- 
other state  without  leave  and  without  inform- 
ing his  attorney  where  he  may  be  found,  he  is 
not  entitled  to  a  continuance  as  a  matter  of 
right.— Dorsbimer  t.  Hemdon,  153  N.  W.  490. 

<9=>23  (Iowa)  In  a  mortgage  foreclosure  suit, 
the  trial  court  properly  refused  a  continuance 
in  order  that  defendants  might  show  that  the 
notes  and  mortgage  had  been  pledged ;  that  be- 
ing no  defense.— Benjamin  v.  Peterson  Heat, 
Light  ft  Power  Co..  163  N.  W.  71. 

<s>30  (Mich.)  Where  proof  under  original 
declaration  in  brakeman's  action  for  injury 
made  no  case,  on  allowance  of  a  trial  amend- 
ment presenting  a  new  situation,  defendant 
was  entitled  to  a  continuance. — ^Anderson  t. 
Ann  Arbor  R.  Co.,  153  N.  W.  801. 

CONTRACTS. 

See  Action,  4s>^;  Assignments:  Attorney 
and  Client,  <g=»72;  Bills  and  Notes;  Bro- 
kers; Cancellation  of  Instruments;  Chattel 
Mortgages;  Compromise  and  Settlement;  Con- 
stitutional Law,  ®s>88.  129;  Corporations, 
<S=>82,  482;  Counties,  <3=>122;  Deeds:  Evi- 
dence, ©=»397,  450,  458;  Exchange  of  Proper- 
ty ;  Frauds,  Statute  of ;  Guaranty ;  Indem- 
nity ;  Insurance ;  Interest ;  Interpleader,  €=» 
222;  Joint  Adventures;  Limitation  of  Ac- 
tions, ^=>14 ;  Logs  and  Logging,  €=>8  ;  Mu- 
nicipal Corporations,  ®=>347;  Party  Walls; 
Pleading,  4==>9;  Principal  and  Surety;  Refor- 
mation of  Instruments ;  Belease ;  Sales ; 
Specific  Performance ;  Stipulations ;  Subroga- 
tion; Towns,  €=s>37:  Vendor  and  Purchaser; 
Wills,  «s>58-^ ;   Work  and  Labor. 

I.   BEQ1TISITE8    AHD    VAUDITT. 

(A)  Nature   and   Knsentlals    In   General. 

C=>9  (Minn.)  A  dealer's  contract  to  buy  cer- 
tain goods  from  a  manufacturer  during  the  next 
selling  season  held  not  void  for  uncertainty, 
where  prior  similar  contracts  had  been  made 
and  performed. — Scott  v.  T.  W.  Stevenson  Co., 
163  N.  W.  318. 

4=»I0  (Minn.)  A  dealer's  contract  to  buy  goods 
from  a  manufacturer  for  the  next  ensuing  sell- 
ing season,  where  the  manufacturer,  as  part  of 
the  transaction,  sold  and  delivered  a  large  quan- 


tity-of  goofls  te  b«  ased  «•  Mmples  ia  procuring 
ordei:^  held  not  void  for  want  of  mutuality.— 
Scott  V.  T.  W.  Stevenson  Co.,  153  N.  W.  816. 

(B)   Parties,  Froposala,  and  Acceptance. 

®=>22  (Mich.)  An  acceptance  may  be  complete, 
though  it  expresses  disi^atisfaction  at  some  of 
the  terms. — Johnson  v.  Federal  Union  Surety 
Co.,  153  ^.  W.  7S8. 

^:7>29  (Iowa)  In  an  action  «z  contractu,  where 
the  signing  of  a  letter  by  the  defendant  was 
material  to  his  liability,  testimony  as  to  wheth- 
er the  signature  was  bis  held  not  in  conflict  to 
render  improper  the  direction  of  verdict.— Iowa 
Mausoleum  Co.  ▼.  Wright,  163  N.  W.  94. 

(D)  Coasldevatlon. 

^s»54  (Mich.)  An  agreement  not  to  engage  in 
the  same  business,  made  as  part  of  the  con- 
tract for  sale  of  a  stock  of  goods,  is  supported 
by  a  valid  consideration. — Weiss  v.  Stein,  163 
N.  W.  810. 

C=957  (Minn.)  The  absolute  and  executed  part 
of  a  contract  to  buy  goods  held  a  sufficient  con- 
sideration to  support  other  portions  of  the  con- 
tract—Scott V.  T.  W.  Stevenson  Co.,  153  N.  W. 
816. 

(B)  Validity  of  Assent. 
$:s97  (Minn.)  A  party  induced  to  contract, 
through  fraudulent  representations,  as  to  who 
is  the  other  contracting  party  or  as  to  the 
contract,  may  treat  it  as  void.— Wagner  v. 
Magee,  163  N.  W.  313. 

Where  a  party,  who  is  induced  to  contract 
through  fraud,  procures  a  judgment  on  the 
contract,  which  he  enforces  or  compromises, 
he  thereby  ratifies  the  entire  contract. — Id. 
€=>99  (Minn.)  Evidence  held  not  to  sustain  a 
finding  that  there  had  been  no  ratification  of 
a  contract  alleged  to  have  been  procured  by 
fraud  or  of  a  mortgage  executed  by  defendant 
pursuant  to  itg  terms.— Wagner  v.  Magee,  153 
N.  W.  318. 

n.   CONSTBUOnON    AMD    OPEBA. 

TION. 

(A)   Oeneval  Rales  of  Conatrnetlon. 

9=>I56  (Iowa)  General  word  or  phrase  held 
not  limited  by  specific  words  if  contrary  inten- 
tion is  fairly  manifest,  if  it  would  necessitate 
an  absurd  or  unreasonable  result,  or  if  both 
the  general  and  the  particular  expressions  mn; 
stand  without  repugnancy  or  inconsistency. — 
Verbeck  v.  Peters,  153  N.  W.  215. 
^=»I76  (Minn.)  Under  conflicting  evidence, 
held,  that  the  construction  of  an  ambif^uous 
contract  was  for  the  jury.— O'Connell  v.  Ward, 
153  N.  W.  865. 

(B)   Parties. 

Ss'lS?  (Mich.)  A  promise  made  by  one  per- 
son to  another  for  the  benefit  of  a  third  per- 
son, a  stranger  to  the  consideration,  will  not 
support  an  action  by  the  latter. — Edwards  t. 
Thoman,  153  N.  W.  806. 

m.  MODIFICATION  AND  MEBGEB. 

^=3237  (N.D.)  A  threat  to  cause  another's  con- 
tract to  be  broken  is  not  a  valid  consideration 
for  a  new  contract  between  the  person  making 
the  threat  and  the  one  threatened. — J.  I.  Case 
Threshing  Madi.  Co.  v.  Loomis,  163  N.  W.  479. 
«=>238  (N.D.)  Under  Comp.  Laws  191.3.  { 
5938,  a  written  contract  may  be  altered  by  a 
contract  in  writing  or  by  an  executed  oral  azree- 
ment,  but  not  otherwise. — J.  I.  Case  Threshing 
Mach.  Co.  V.  Loomis,  153  N.  W.  479. 

€=3238  (N.D.)  Under  the  direct  provisions  of 
Comp.  Laws  1913,  f  5938,  a  written  contract,  in 
so  far  as  it  is  executory,  cannot  be  modifird  or 
si'perseded  by  an  unexecuted  parol  agi-cement.— 
Wynn  v.  Coonen,  153  N.  W.  980. 


Cor  cams  ia  Dec.  DIk.  A  Am.  Dig.  Key  No.  Beries  &  Indexes  see  same  topic  and  KBT-NIIMBB3  . 
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V.  PEBFOKKAKOE  OB  BKEACH. 

<&=>30e  (Minn.)  The  owner  held  entitled  to  re- 
cover for  expenditures  made  by  bim  without 
having  the  amount  or  the  necessity  determined 
by  the  architect  under  the  building  contract, 
where  the  contractors  admitted  the  default  and 
agreed  to  the  expenditures.— Church  of  the  Im- 
maculate Conception  v.  Curtis,  153  N.  W.  259. 
®=>3I2  (Minn.)  A  manufacturer's  refusal  to 
fnmish  goods  during  two  months,  except  at  an 
advanced  price,  held  a  breach  of  bis  contract 
to  sell  goods  at  prices  stipulated,  for  a  period 
including  these  two  months.— Scott  v.  T.  W. 
Stevenson  Co.,  153  N.  W.  316. 
^=s3l3  (Iowa)  Where  defendant,  who  had  con- 
tracted to  pay  for  compartments  in  a  mausole- 
um to  be  built,  repudiated  before  performance, 
but,  thereafter,  by  acting  on  a  committee  of 
crypt  holders,  impliedly  withdrew  such  repudi- 
ation, be  was  liable  for  the  contract  price  upon 
performance  by  the  plaintiff. — Iowa  Mausoleum 
Co.  V.  Wright,  153  N.  W.  94. 
^=3313  (N.D.)  There  may  be  an  anticipatory 
breach  of  an  executory  contract  of  sale.— Hart- 
Parr  Co.  V.  Finley.  153  N.  W.  137. 

VI.  AOTIOKS  FOR  BREACH. 

^=>338  (N.D.)  A  waiver  of  a  material  clause 
of  a  contract,  when  relied  on,  must  be  special- 
ly pleaded.— J.  I.  Case  Threshing  Mach.  Cow 
T.  Loomis,  163  N.  W.  479. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Servant,  «=s227,  241;  Negli- 
gence, «=»65-95. 

CONVERSION. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

CONVEYANCES. 

See  Chattel  Mortgages;  Deeds;  Fraudulent 
Conveyances;  Mines  and  Minerals,  4s>65; 
Mortgages. 

CORPORATIONS. 

See  Appeal  and  Error,  €=3173;  Banks  and 
Banking ;  Bills  and  Notes,  €=107 ;  Carriers ; 
Commerce,  €=^40;  Constitutional  Law,  €=> 
70;  Dedication,  €=3l4;  Electricity;  Eminent 
Domain;  Exchange  of  Property,  €=»5;  Ex- 
changes; Fraud,  €=»12,  57,  58;  Frauds, 
SUtute  of,  €=s>129;  Injunction,  <&s>67;  In- 
surance, €=>54;  Mines  and  Minerals,  €=>104; 
Municipal  Corporations :  Railroads;  Stat- 
utes, ©=585;  Street  Railroads;  Taxation, 
^s'SSO,  531;    Telegraphs  and  Telephones. 

IV.   CAPITAL.  STOCK,  AND   DIVI. 

DENBS. 

(B)   Svbacrlptton  to  Stoelc 

€=»82  (N.D.)  The  subscribers  may  legally  a^ree 
that  no  one  shall  receive  more  than  a  stipu- 
lated number  of  shares,  and  this  agreement 
will  be  binding  on  the  parties  to  it,  though  not 
on  the  corporation. — Cross  v.  Farmers'  Eleva- 
tor Co.  of  Dawson,  153  N.  W.  279. 

V.   BIEXIBERS   AND   STOCKHOLDERS. 
(A)  RiBkts  and  I.labllltlea  aa  to  Cor- 
poration. 

C=>I80  (Mich.)  Where  one  mining  company  ac- 
quired stock  in  another,  held,  that  it  would  be 
enjoined  from  voting  for  its  own  directors  as 
directors  of  the  second  pursuant  to  a  plan  to 
control  the  second  company  and  make  its  in- 
terests subservient  to  its  own. — Turner  v.  Calu- 
met &  Hecla  Mining  Co.,  153  N.  W.  718. 
«=3l8q  (X.D.)  Under  Comp.  Lews  1913,  { 
4525,  when  capital  stock  is  sold  at  par,  a  stock- 
bolder  cannot  complain,  though  the  additional 
money- BUiy  not  be-:abaolat«l7'neceasai7  to  the 


eorporatkn's  existence.— Gtom  t.  Farmers'  EHe- 
vator  Co.  of  Dawson,  153  N.  W.  279. 
«s»l89  (N.D.)  That  a  stockholder  had  brought 
an  action  to  rescind  his  purchase  of  stock  held 
not  proof  of  his  bad  faith  in  bringing  an  action 
a^nst  the  corporation  and  others  to  deter- 
mine adverse  daims  nor  to  show  that  his  pay- 
ment of  taxes  on  land  traded  for  the  stock  was 
an  attempt  to  wrongfully  absorb  the  assets  of 
the  corporatiw.— Beyer  v.  Investors'  Syndicate, 
153  N.  W.  476.  '  «=» 

(O   Snlnar  or  Detendtnv  on  BekaM  of  Cor« 
poratlon. 

®=>206  (N.D.)  An  intervening  stockholder  held 
entitled  to  answer  on  behalf  of  the  defendant 
coal  company,  where  its  officers  had  refused  to 
defend  in  foreclosure.— Investors*  Syndicate  v. 
North  American  Coal  &  Mining  Co.,  153  N. 
W.  472. 

®=>209  (N.D.)  An  intervening  stockholder  held 
not  guilty  of  laches  in  attacking  for  fraud  the 
mortgage  sought  to  be  foreclosed,  though  he  had 
been  in  possession  of  some  of  the  facts  since 
1903,  where  no  new  parties  had  been  misled  by 
his  inaction. — Investors*  Syndicate  v.  North 
American  Coal  4  Mining  Co.,  153  N.  W.  472. 

VX  OFFICERS  AND  AGENTS. 

(A)   Bleetlom  or  Appointment,  <tnaliaea- 
tlon,  and  Tenure. 

€=>29l  (Mich.)  A  corporation's  failure  to 
elect  ofBcers  continues  the  old  officers  in  power. 
— Simms  v.  Bialy  Hardware  &  Supply  Co.,  153 
N.  W.  821. 

Vn.  COBFOBATE  FOWEBS  AND 
LIABILITIES. 

(B>  Bepveaentatlon  of  Corporation  br  Of- 
fleera    and    Aacenta. 

€=»4I0  (S.D.)  The  ostensible  authority  of  the 
secretary  and  manager  of  an  elevator  company 
held  not  to  authorize  the  owner  of  bank  stock 
to  assume  that  such  manager  bad  authority  to- 

fiurchase  sadi  bank  stock  with  the  company's- 
unds.— Porter  v.  Ueu,  153  N.  W.  905. 
Where  the  owner  of  bank  stock  sells  same  to 
the  manager  of  an  elevator  company,  who  has 
no  authority  to  use  the  company's  funds  there- 
for, and  receives  in  payment  a  check  drawn  on 
such  funds,  he  will  be  required  to  make  resti- 
tution to  the  company. — Id. 

€=>423  (Mich.)  A  corporation  is  not  liable  for 
slander  uttered  by  its  agent,  unless  authorised 
to  speak  the  slander,  or  unless  the  corporation 
ratines  the  utterance. — Flaherty  v.  Maxwell  Mo- 
tor Co.,  153  N.  W.  45. 

That  slanderous  words  were  uttered  by  sub- 
ordinate servants  of  a  corporation  in  the  pres- 
ence of  its  superintendent  does  not  alone  show- 
authority  to  utter  the  slander. — Id. 

Lttering  of  slander  by  servants  <rf  a  corpo- 
ration. Aefd  not  within  the  scope  of  their  author- 
ity and  the  corporation  was  not  liable.— Id. 
€=>426  (Mich.)  That  slanderous  words  were  ut- 
tered by  subordinate  servants  of  a  corporation 
in  the  presence  of  its  superintendent  does  not 
justify  an  inference  of  ratification  by  the  cor- 
poration.—Flaherty  V.  Maxwell  Motor  Co.,  153 
N.  W.  45. 

€=3426  (S.D.)  That  the  officers  of  an  elevator 
company  did  not  discover  for  about  two  years 
the  misuse  of  the  company's  money  by  its  man- 
ager's purchase  of  bank  stock  Aela  not  to  show 
a  ratification  of  the  purchase.-— Porter  v.  Lien, 
153  N.  W.  905. 

<D)  Contraeta  and  Indebtedness. 

^=>482  (N.D.)  Evidence  held  to  sustain  findings 
that  the  mortgage  sued  on  was  fraudulently 
issued  by  a  corporation  and  ultra  vires,  and 
that  this  fact  was  known  to  the  mortgagee  before 
its  execution.— Investors*  Syndicate  v.  North 
American  Coal  &.  Mising  Co.»  163  N.  W.  472.. 
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(g^  OlTtl  Aetlona. 

^^507  (Mich.)  Where  a  privata  corporation 
was  not  disRolved  by  its  filing  of  a  notice  of 
voluntary  dinsolution,  and,  on  its  failure  to 
elect,  it9  oU  ofScers  continued  in  power,  sub- 
sequent service  on  its  president  in  a  creditor's 
suit  was  a  proper  service  and  gave  the  justice 
court  jurisdiction. — Simms  v.  Bialy  Hardware 
&  Supply  Co.,  153  N.  W.  821. 

Vm.  IN80X.VEK0T  AITO  BECEIVXRS. 

€=3543  (Mich.)  Under  Oomp.  Laws,  S  437,  and 
Comp.  Laws,  §  9760,  a  judgment  creditor  of  a 
corporation  subsequent  to  its  attempted,  but 
ineffectual,  voluntary  dissolution  held  to  have 
no  interest  in  its  property,  so  that  on  a  sale 
thereof  the  purchaser  was  not  a  trustee  for 
him.— Simms  v.  Bialy  Hardware  &  Supply  Co., 
153  N.  W.  821. 

XX.  DIS80I.TmOM  AND  FORTEXTUBB 
OF  FRANCHISE. 

^»609  (MichJ  The  court,  having  jurisdiction, 
under  Comp.  Laws  1897,  c.  300,  of  proceedings 
for  dissolution  of  a  corporation,  has  ju- 
risdiction of  proceedings  under  chapter  269,  by 
judgment  creditors,  though  the  property  of  the 
corporation  is  in  another  county. — In  re  Ab- 
bott, 153  N.  W.  795. 

®=»6I0  Mich.)  Where  a  petition  under  Comp. 
Laws  1807,  c.  300,  for  dissolution  of  insolvent 
corporation,  was  Bled  and  receiver  appointed, 
justice  court  judgment  creditors,  having  execu- 
tions returned  unsatisfied,  could  intervene. — In 
re  Abbott,  153  N.  W.  795. 

Creditors  having  a  right  to  enforce  their 
claims  against  a  corporation  need  not  await 
a  decision  pending  proceedings  for  dissolution 
of  corporation. — Id. 

Where  property  of  a  corporation  is  in  the 
bands  of  a  court  under  proceedings  for  disso- 
lution of  corporation  under  Comp.  Laws  1897, 
c.  300,  judgment  creditors  may  nle  intervening 
petitions  under  chapter  269.— Id. 
«=36I0  (Mich.)  Under  Comp.  Laws  1897,  Ig 
10852-10890,  Pub.  Acts  190?,  No.  232.  §  12. 
as  amended  by  Pub.  Acts  1907,  No.  137,  and 
sections  21,  34,  referring  to  Comp.  Laws  1897, 
a  8552,  8572,  8573,  and  Pub.  Acts  1907,  No. 
lOl,  held  that  attempted  voluntary  dissolution 
of  corporation  was  ineffectual,  and  that  com- 

§Ialnant*8    Judgment   against   it   was    valid.— 
imms  T.  Bialy  Hardware  &  Supply  Co.,  163 
N.  W.  821. 

<S=622  (Mich.)  Under  Comp.  Laws  1897,  | 
9761,  the  court  may  order  sale  of  property  of 
a  corporation,  for  the  dissolution  of  which  a 
petition  has  been  filed  and  a  receiver  appoint- 
ed, and  distribute  the  proceeds.— In  re  Abbott, 
153  N.  W.  796. 

xn.  FOREIGN    CORPORATIONS. 

®=>668  (Neb.)  Summons  may  be  served  on  a 
nonresident  corporation  by  service  on  its  man- 
aging agent  erecting  a  building  in  the  county, 
who  had  just  been  ordered  to  leave  the  work 
and  go  to  another  state.- King  Lumber  Co.  T. 
Omaha  Steel  Const  Co.,  163  N.  W.  668. 

CORROBORATION. 

See  Criminal  Law,  ^=3511. 

COSTS.     . 

See  Fraud,  €=»60;    Mandamus,  9=>69. 

m.  PERSONS,  PROPERTY.  AND 
FUNDS  I.IABI.E. 

4s>IOI  (Minn.)  The  court  held  not  required  to 
apportion  disbursements  among  three  defendants, 
two  df  whom  were  not  liable  in  any  event. — In- 
dependent School  Dist  No.  22,  Winons  Coun- 
ty, V.  School  Dist.  No.  19,  Winona  County,  153 
N.  W.  113. 


VI.   TAXATION. 

®=»2f5  (Mich.)  Circuit  court,  holding,  on  plain- 
tiff's appeal  from  taxation  of  defendant's  bill 
of  costs,  that  the  aflidavit  as  to  attendance  of 
witnesses  was  defective,  properly  allowed  de- 
fendant to  withdraw  his  bill  to  present  a  new 
bill  to  the  clerk.— Niblock  v.  Gage,  153  N.  W. 
773. 

VH.  ON  APPEAI.  OR  ERROR,  AND 

ON  NEW   TRIAL    OR  MOTION 

THEREFOR. 

®=>265  (S.D.)  Under  C!«de  Civ.  Proc.  {  411, 
subd.  7,  as  amended  by  Laws  1913,  c.  168,  a 
party  who  has  obtained  new  trial  either  helow 
or  in  the  appellate  court  may  tax  costs  for  the 
transcript    whether   he  ultimately   becomes   the 

Srevailing  or  the  losing  party. — Prew  v.  South 
»akota  Cent.  Ky.  Co.,  163  N.  W.  7«6. 

IX.  IN  CRIMINAI.  PROSECUTIONS. 

«=>283  (N.D.)  Comp.  Laws  1913,  §  10941,  au- 
thorizing; imprisonment  for  nonpayment  of  costs 
of  criminal  prosecution,  held  not  violative  of 
the  state  or  federal  Constitution. — State  v.  Kil- 
mer, 163  N.  W.  1089. 

COUNTIES. 

See  Appeal  and  Error,  ^=5»1082;  Bridges,  «» 
7 ;  District  and  Prosecuting  Attorneys ;  Emi- 
nent Domain,  ^=>285;  Highways;  imita- 
tion of  Actions,  4b»11;  Municipal  Corpora- 
tions. 

n.  CK>VERNMENT  AND   OFFICERS. 

(O)   Connty   Board. 

®=»S8  (Neb.)  An  order  of  the  county  commis- 
sioners, allowing  the  claim  of  an  agricultural 
society  for  county  aid  under  the  statute,  Is 
appealable.— Smith  v.  Douglas  County  Agricul- 
tural Society,  153  N.  W.  629. 

in.  PROPERTT,  COirrRACTS,  AND 
UABniTIES. 

(A>  Pabllo  Bvtldina;*  and  Other  Property. 

€=»I05  (Iowa)  The  selection  of  a  site  for  a 
new  county  courthouse  rests  in  the  discretion 
of  the  supervisors,  and  equity  will  not  inter- 
fere with  their  decision  without  a  showing  of 
abuse  of  discretion  or  wanton  and  unreasonable 
exercise  of  power. — Wells  v.  Boone  County,  153 
N.  W.  220. 

(B)   Oontracta. 

€=^122  (Iowa)  A  contract  for  the  plans  of  a 
new  county  courthouse  to  be  furnished  at  a 
fixed  price,  which  shorld  be  included  as  part 
of  the  cost  of  the  building  if  the  contractor 
secured  a  contract  for  the  erection  thereof, 
held  valid.— Wells  v.  Boone  County,  153  N.  W. 
220. 

(D)   Tort*. 

$=3 146  (Neb.)  A  county  held  not  liable  for  In- 
jury due  to  negligence  of  its  employes  engaged 
in  the  service  of  one  of  its  public  institutions. 
—Davie  v.  Douglas  County,  153  N.  W.  509. 

tV.  FISCAI.    MANAGEMENT.    PUBI-IO 

DEBT,  S£CURITIES,  AND 

TAXATION. 

<3=>I78  (Iowa)  Under  Code  1397,  §§  423,  44S, 
445-450,  a  resolution  and  notice  calling  a  spe- 
cial election  for  the  issuance  of  courthouse 
bonds  held  sufficient,  though  not  specifying  the 
denominations  or  rate  of  interest,  in  view  of 
Code,  i  409.— Wells  v.  Boone  County,  153  N. 
W.  220. 

The  whole  regulation  for  an  election  for  the 
issuance  of  courthouse  bonds,  which  must  be 
submitted  under  Code,  J  446,  includes  the  ques- 
tion of  the  erection  of  the  building,  the  issu- 
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ance  of  the  b^nda,  and  'tfaa  leTTins  of  an  an- 
nual tax  to  pay  therefor.— Id. 

A  statement  in  a  proposition  submitting  tbe 
question  of  a  bond  issue  for  tlie  erection  of  a 
courthouse  to  the  voters  that  the  tax  should 
be  levied  year  by  year  until  the  entire  amount 
was  paid  was  sufficiently  definite  statement  as 
to  the  time.— Id. 

COUNTY  COURTS. 

See  Courts,  «=s>lSi. 

COURTHOUSES. 

See  Counties,  «=>105,  122,  178. 

COURTS. 

See  Attorney  and  Client,  ®=»92;  Carriers,  •=» 
18;  Lommerce,  €=>S9;  Constitutional  Law, 
<S=»67-73;  Corporations,  <8=>e09-622;  Costs; 
District  and  Prosecuting  Attorneys ;  False 
Imprisonment,  4=>15;  Garnishment,  €=>102, 
103;  Habeas  Corpus;  Judges;  Justices  of 
the  Peace;  New  Trial,  «!=»22;  Process,  «=» 
98;    Records,  i3=>9;    Uemoval  of  Ganses. 

I.  KATUBE,  EXTEira,  AMD  EXEBOIgE 

OF  JUBisDicnoir  ur  oehebai.. 

«=324  (Minn.)  Jnrisdiction  of  the  subject-mat- 
ter cannot  be  conferred  or  enlarged  by  consent. 
—In  re  Hunstiger,  153  N.  W.  1095. 

®=»39  (Minn.)  When  there  is  want  of  juris- 
diction of  the  subject-matter,  the  court  may 
of  its  own  motion  raise  the  objection  at  any 
sta^e  of  the  case.— In  r«  Hunstiger,  15S  N.  W. 
1095. 

n.  ESTABUSHMEirr.  OROAMIZA- 
TIOM,  AMD  PBOOEDUBE  IM 

OENEBAX. 

(A)  Creation  and  Constltntlom,  and  Coart 
Ofllcers. 

«s»42  (Minn.)  A  municipal  court  is  a  "state 
court"  within  the  meaning  of  article  6,  {  1,  of 
the  Constitution,  providing  that  the  judicial 
power  of  the  state  shall  be  vested  in  the  Su- 

fireme  Court  and  such  other  oourte  as  the  Legis- 
ature  may  establish  by  a  two-thirds  vote. — 
Brown  v.   Smallwood,  153  N.  W.  953. 

(D)  Rales    of    Decision,    Adjudications, 
Opinions,  and   Records. 

€=389  (S.D.)  In  determining  whether  any  deci- 
sion is  an  authority  upon  a  given  proposition 
of  law,  it  is  necessary  to  ascertain  the  exact 
point  that  was  under  consideration  when  that 
decision  was  rendered.— Cain  v.  Ehrler,  153  N. 
W.  941. 

€=>92  (S.D.)  Kxpressions  of  the  court  in  an 
opinion  going  beyond  the  case  are  to  be  respect- 
ed, but  should  not  control  the  judgment  in  a 
subsequent  suit,  when  the  point  is  presented  for 
decision.— McCoy  v.  Uandlin,  153  N.  W.  361. 

€=>99  (Iowa)  Wbere,  pending  an  appeal  from 
an  order  appointing  a  special  administrator,  one 
of  the  judges  of  the  Supreme  Court  issued  a  re- 
straining order  against  the  administrator,  such 
order  does  not  bind  the  court  in  deciding  the 
api>eal.— In  re  Ellenberger's  Estate,  163  N.  W. 
1036. 

IV.  COUBTS  OF  UBOTED  OB  IMFE- 
BIOB  JUBISDIGTIOM. 

€=»I84  (Neb.)  A  general  denial  in  an  action  in 
the  county  court  tor  an  amount  exceeding  the 
jurisdiction  of  a  justice,  held  to  put  in  issue  the 
cause  stated  in  the  petition. — Von  Dom  v.  Bunt- 
ley,  153  N.  W.  551. 

^Vhere  the  answer  in  an  action  in  the  county 
court,  in  addition  to  a  general  denial,  pleaded 
an  affirmative  defense,  held,  that  the  facts 
pleaded,  in  the  absence  of  a  reply,  would  be 
taken  as  true.— Id. 


The  rule  as  to  pleadings  .is.  Hie  county  court 

in  an  action  for  an  amount  exceeding  the  ju- 
risdiction of  a  justice  is  the  same  as  in  tbe  dis- 
trict court. — Id. 

VX.   OOTTBTS   OF   APPELIJkTE  41TBIS- 

DICTIOM. 

(A)   Gronnda  of  Jnrlsdietioa  in  Genera.1. 

€=3207  (Mich.)  The  court,  reviewing,  by  orig- 
inal mandamus  proceeding,  action  in  striking 
out  a  stiiy  bond  as  defective  and  not  ailowine 
substitution  of  another,  will  not  consider  the 
claim,  not  made  below,  that  the  bond  was  not 
seasonably  filed.— Small  v.  Newaygo  Circuit 
Judge,  153  N.  W.  703. 

TH.  UMITED  STATES  OOITBTS. 
(G)   Supreme  Conrt. 

<S=s>39l  (S.D.)  The  federal  Supreme  Court  can 
acquire  jurisdiction  of  an  appeal  from  a  stat* 
appellate  court  after  the  latter  has  remanded 
judgment  to  the  trial  court  by  addressing  its 
writ  of  error  either  to  the  state  appellate  court 
or  tbe  trial  court. — Simonson  v.  Monson,  153  N. 
W.  1020. 

S=>399  (S.D.)  On  appeal  from  a  state  appel- 
late court,  the  United  States  Supreme  Court 
cannot  consider  questions  not  passed  on  by  the 
state  court — Simonson  v.  Monson,  153  N.  W. 
1020. 

i3=»400  (S.D.)  State  appellate  court,  on  rever- 
sal and  remand  by  the  United  States  Supreme 
Court,  but  allowing  a  determination  of  ques- 
tions previously  undecided,  must  presume  in  aid 
of  jurisdiction  that  the  Supreme  Court,  taking 
jurisdiction  of  Uie  cause  on  writ  of  error  direct- 
ed to  tbe  state  appellate  court,  acquired  the 
record  therefrom  or  from  the  trial  court. — 
Simonson  v.  Monson,   153  N.  W.  1020. 

Where  the  federal  Supreme  Court  takes  Ju- 
risdiction of  a  cause  on  writ  of  error  directed 
to  a  state  appellate  court  only  after  such  court 
has  lost  jurisdiction  by  remittitur  of  the  cause, 
nevertheless  the  federal  court  acquires  jurisdic- 
tion by  ousting  that  of  the  trial  court,  and  its 
remand  to  the  state  appellate  court  revests 
such  court  with  jurisdiction  to  determine  mat- 
ters undisposed  of,  but  not  to  review  the  for- 
mer decisions.— Id. 

Vin.  COMCUBREMT  AMD  COMFXJtOT. 

IMO  JUBISDICTIOM,  AMD 

COMITT. 

(A)   Ooarts   of    Same    State,    asA   Trsuiater 
of  Causes. 

€=3475  (Minn.)  Where  a  probate  court  of  the 
counter  of  a  resident  decedent's  domicile  has  ac- 
quired jurisdiction  over  the  estate,  the  probate 
court  of  the  countj'  where  be  died  cannot  there- 
after take  jurisdiction  of  the  same  estate. — 
State  V.  Probate  Court  of  Aitkin  County,  153 
N.  W.  520. 

<B)  State  Courts  and  United  States  Courts. 

€=3489  (Minn.)  State  courts  have  no  jurisdic- 
tion oA'er  the  proprietary  title  of  tlie  United 
States  to  land  within  the  state. — ShevUn-Math- 
ieu  Lumber  Co.  v.  Fogarty,  163  N.  W.  871. 
€=3489  (Minn.)  The  Minnesota  probate  courts 
have  no  jurisdiction  to  determine  heirship  and 
descent  of  land  allotted  to  a  Chippewa  Indian 
on  the  White  Earth  reservation  under  Acts 
Cong.  Feb.  8,  1887,  and  Jan.  14,  1889.  where 
the  allottee  has  died  before  approval  of  his  at 
lotment.— Holmes  v.  Praun,  153  N.  W.  951. 
€=3489  (S.D.)  Where  a  deed  executed  by  all 
the  heirs  of  a  deceased  Indian  allottee  was  ap- 

g roved  by  tbe  Secretary  of  the  Interior,  the 
ad  was  thereafter  under  the  exclusive  jurisdic- 
tion of  state  courts.— Egan  ▼.  McDonald.  153 
N.  W.  916. 

COVENANTS. 

See  Landlord  and  Tenant,  ^stn,  . 
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COVERTURL 

See  Hnsbancl  and  Wife. 

CREDITORS'  SUIT. 

9s»4  (Micfa.)  A  jndgment  creditor  cannot  sae 
in  equity  in  aid  of  execution  levied  on  personal 
property  which  was  claimed  by  the  debtor's 
father,  who  had  replevined  the  property. — Green 
V.  Burghardt,  153  N.  W.  607. 
^S9 1 1  (Mich.)  A  general  creditor  must  obtain 
«  judgment  before  he  can  resort  to  relief  in 
equity  against  his  debtor.— In  re  Abbott,  153 
K.  W.  795. 

«=»44  (Mich.)  Oomp.  Laws  1897,  S  10208,  fix- 
ing the  bufden  of  proof  in  suits  in  aid  of  execa- 
tion,  does  not  apply  to  levies  on  personal  prop- 
erty.—Green  T.  Burghardt,  163  N.  W.  68T. 

CRIMINAL  LAW. 

See  Adultery;  Arson;  Assault  and  Battery, 
<S=9«7,  69;  Bastards;  CJosts,  «=>285;  Dis- 
orderly Housr;  District  and  Prosecuting  At- 
torneys; Elections,  €=>>'S28;  Hhubezzlement ; 
■  Uabeas  Corpus;  Homicide;  Husband  and 
Wife,  «=330i,  313;  Indictment  and  Informa- 
tion ;  Injunctionj<S=>105 ;  Intoxicating  Liq- 
uors, €=3215,  233;  Larceny;  Obscenity: 
Kape;  Bobbery;  Threats;  Witnesses,  *=» 
268,  277. 

I.  HATORE  Ain>  IXEMEHTS  OT 

CRIME   AND  DEFENSES 

IN  OENERAI.. 

®=>l  (MinnJ  A  litigant  should  not  be  punish- 
ed for  not  doing  an  act  which  a  court,  acting 
within  its  jurisdiction,  has  commanded  him  to 
refrain  from  doing.— State  t.  Chicago,  M.  A  St. 
P.  By.  C^,  153  N.  W.  320. 

X.  EVIDENOE. 

(B)  P«eta    In    laave   iti>d   ReleTsnt   to    Is- 
•nen.  aad  R«B  Gestie. 

^=>366  (Iowa)  Statement  by  decedent  immedi- 
ately before  he  returned  to  a  railroad  round- 
house with  his  throat  cut,  that  he  was  going 
out  an  avenue  was  part  of  the  res  gestee.— State 
V.  Giudlce,  153  N.  W.  336. 

<C)   other  Offeaaea,  smd  Character  •<  Aa- 
oaiied. 

4=»369  (Mich.)  In  a  wife  desertion  case,  un- 
der Pnb.  Acts  1907,  No.  144,  admission  in  evi- 
dence of  complaint  and  warrant  on  former 
prosecution  to  fix  date  of  first  arrest,  mate- 
rial under  the  testimony,  the  court  not  allow- 
ing introduction  as  proof  to  support  conviction, 
was  not  erroneous.— People  v.  Scbelske,  153 
N.  W.  781. 

€=9369  (Midi.)  In  a  prosecution  for  rape  of 
a  girl  of  14,  the  prosecutrix  may  testify  to  pre- 
vious acts  of  intercourse  between  the  parties. 
—People  V.  Coston.   153  N.  W.  831. 

Jn  a  rape  case,  the  sister  of  the  prosecutrix 
cannot  testify  that  accused,  at  a  time  when 
she  was  under  the  age  of  consent,  had  inter- 
course with  her.— Id. 

(F)  AdnUsatoaa,   Dcolarattons,   aad   Hear- 
say. 

^»4I5  (N.D.)  In  a  prosecution  for  rape  of  a 
female  12  years  old,  involuntary  statements  of 
prosecDtrlz  accusing  defendant,  made  to  a  school 
oonunittee  investigating  her  moral  conduct,  held 
inadmissible  as  original  evidence.— State  v. 
Mackey,  153  N.  W.  982. 

(H)   Docamentary     Bvldenoe     and     ESzola- 
■lon  of  Parol  Bvldence  Thereby. 

<&=»430  (N.D.)  A  certified  copy  of  the  records 

in  the  office  of  the  collector  of  internal  revenue, 
relating  to  the  issuance  of  liauor  license,  and 
kept  pursuant  to  Rev.  St  TJ.  S.  §§  3239,  3240, 
held  admissible  in  evidence  under  Comp.  Laws 


191S,  {  7917  et  seg.  and  section  10128.— SUte 
T.  Kilmer,  158  N.  W.  1089. 
45>444  (N.D.)  A  copy  of  the  records  in  the  of- 
fice of  the  collector  of  internal  revenue  relating 
to  the  Issuance  of  a  liquor  license  is  properly 
proved,  when  there  is  attached  thereto  a  certifi- 
cate of  the  collector.— State  v.  Kilmer,  153  N. 
W.  1089. 

(D   Opinion  Bivldeaec. 

€=s>473  (Mich.)  In  a  case  of  rape  of  a  girl  of 
14,  a  medical  expert  may  testify  hypothetically 
as  to  the  power  of  accused  to  perform  the  sex- 
ual act.— People  v.  Coston,  153  N.  W.  831. 
€=»476  (Iowa)  A  physician  held  properly  per- 
mitted to  testify  that  a  wound  inflicted  on  de- 
cedent could  have  been  inflicted  by  a  razor  in 
the  hands  of  a  person  comingi  from  behind  de- 
cedent.—State  V.  Giudice,  153  N.  W.  336. 

<J)  Vaatlmony   of   AcoompUeea   and  Code- 
feu  dan  ta. 

4=9511  (Iowa)  In  a  prosecution  for  larceny, 
circumstantial  evidence  corroborating  the  testi- 
mony of  an  accomplice  held  sufiBcient  under 
Code,  i  5489.— State  v.  Bosch,  158  N.  W.  73. 

Circumstantial  evidence  tending  to  connect 
the  defendant  with  the  commission  of  the 
crime  may  be  sufficient  to  corroborate  the  tes- 
timony of  an  accomplice,  though  it  is  not  en- 
tirely   inconsistent    with    his   innocence. — Id. 

(IM)   'WelKht  and   Snfllcleney 

4=9552  (Minn.)  Footprints,  to  be  convincing 
evidence  in  a  prosecution  for  arson,  must  be 
shown  to  correspond  with  the  foot  or  footwear 
of  accused.— State  v.  Jacobson,  153  N.  W.  845. 

Xn.   TBIAI.. 
(A)  Prellntlnary  Proeeedlnss* 

«5>628  (N.D.)  Under  Comp.  Laws  1913,  I 
10631,  a  witness  whose  name  is  not  indorsed 
on  the  information  may  be  examined,  where  de- 
fendant's attorney  was  given  notice  of  the 
state's  intention  to  call  the  witness,  and  the 
prosecution,  prior  to  filing  the  information,  had 
no  knowledge  that  his  testimony  would  be  ma- 
terial—State  V.  KUmer,  153  N.  W.  1089. 

(B)  Arvnatenta   and    Coadnct   of    Conniipl. 

4=9713  (Iowa)  Opening  argument  of  the  county 
attorney  in  a  criminal  case  transferred  from 
one  county  to  another,  relating  to  the  transfer, 
held  improper. — State  v.  Giudice,  153  N.  W. 
336. 

4=9719  (Iowa)  Action  of  prosecuting  attorney 
in  assailing  accused  in  his  closing  argument  for 
an  offense  of  wtiich  there  was  no  proof  and 
properly  could  be  none  was  prejudicial. — State 
V.  Giudice,  153  N.  W.  336. 
4=>726  (Iowa)  Remarks  of  state's  counsel  that 
accused's  attorney  was  "shooting  hot  air"  and 
sticking  in  untrue  prejudicial  stuff,  held  not  mis- 
conduct in  view  of  the  conduct  of  accrsed's  at- 
torney.—State  V.  Giudice,  153  N.  W.  336. 
€=»728  (Iowa)  In  view  of  agreement  of  parties 
held  that  the  state  was  not  entitled  to  insist 
that  objection  to  improper  argument  should  have 
been  made.— State  v.  Giudice.  153  N.  W.  336. 

(F)  Province 


era]. 

4=>74l  (Iowa)  In  a  prosecution  for  larceny, 
circumstantial  evidence  corroborating  the  testi- 
mony of  an  accomplice  held  sufiicient  to  take 
the  case  to  the  jury,  under  Code,  §  5489.— State 
V.  Bosch,  153  N.  W.  73. 

(G)    Neoeaalty,   Heqntaltea,   and  BnlRolenay 
of  Inatroctlona. 

4=»772  (Mich.)  In  a  prosecution  for  desertion 
and  failure  to  support  wife  and  minor  child, 
denounced  by  Pub.  Acts  1007,  No.  144,  the 
court  properly  charged  that  for  a  conviction  the 
offense   must  have  occurred  after  the  statute. 
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under  vhldt  the  Information  was  filed,  went 
into  effect.— People  v.  Schelske,  153  N.  W. 
781. 

iS=9775  (Mich.)  Where  the  state  fixed  the  ex- 
act date  of  the  alleged  rape,  accused  may  make 
the  defense  of  alibi,  and,  having  done  so,  is 
entitled  to  a  charge  thereon.— People  v,  Cos- 
ton,  153  N.  W.  831. 

<S=9778  (Minn.)  Under  Oen.  St  1913,  i  8508, 
accused,  whether  the  issue  of  fact  be  one  of 
intent  or  other  fact,  is  entitled  to  a  charge  on 
the  presumption  of  innocence. — State  v.  Sailor, 
153  N.  W.  271. 

€=782  (Minn.)  Under  Gen.  St.  1913,  {  9207, 
where  the  court  reviews  the  evidence,  accused 
is  entitled  to  a  charge  that  the  jury  are  the 
exclvsive  judges  of  questions  of  fact. — State  v. 
Sailor,  153  N.  W.  271. 

<S=>8I3  (Iowa)  Instructions  should  be  concrete 
as  to  each  issuable  fact2_and  not  obstractv— 
State  V.  Cessna,  153  N.  W.  194. 
^=s>822  (Iowa)  An  instruction  as  to  the  corro- 
boration of  an  accomplice,  though  objectionable, 
as  permitting  an  inference  that  it  assnmed  the 
truth  of  the  accomplice's  testimony,  held  not 
prejudicial,  in  view  of  the  rest  of  Uie  charge. — 
State  v.  Bosch,  153  N.  W.  73. 
<g=>822  (Minn.)  An  instruction  on  the  interest 
of  accused  and  its  effect  on  his  testimony, 
held  harmless,  in  view  of  the  fairness  of  the 
charge  as  a  whole. — State  v.  Sailor,  153  N.  W. 
271. 

€=9823  (Mich.)  In  a  prosecution  for  desertion 
and  failure  to  support  wife  and  minor  child, 
denounced  by  Pub.  Acts  1907,  No.  144,  where 
the  court  charged  that  the  offense  had  two 
elements,  desertion  and  failure  to  support,  a 
charge  on  the  burden  of  proof,  failing  specif- 
ically to  mention  the  latter,  was  not  errone- 
ous.—People  V.  Schelske,  153  N.  W.  781. 
<g=>823  (Minn.)  Failure  to  charge  on  the  pre- 
sumption of  innocence  is  not  cured  by  a  prop- 
er charge  aa  proof  beyond  a  reasonable  doubt 
—State  V.  SaUor,  158  N.  W.  271. 

(H)   Reqneata   for  lautmetlons. 

$=>824  (Minn.)  Failure  to  charge  on  presump- 
tion of  innocence  will  not  require  a  reversal 
where  defendant  fails  to  request  such  charge.— 
State  V.  Sailor,  153  N.  W.  271. 

Failure  to  instruct  that  the  jury  were  the 
exclusive  judges  of  questions  of  fact  held  not 
ground  for  reversal,  in  the  absence  of  a  re- 
guest. — Id. 

€=»829  (Iowa)  Error  in  refusing  to  instruct  as 
to  assault  and  battery  in  the  prosecution  for 
forcible  rape  is  not  cured  by  instructions  as  to 
assault  with  intent  to  rape  and  simple  assault, 
nor  by  a  conviction  for  assault  with  intent. — 
State  V.  Perkins,  153  N.  W.  146. 
€=3829  (Neb.)  Befusal  of  correct  instructions 
covered  by  those  given  held  not  reversible  error. 
— Flege  T.  State,  153  N.  W.  579. 

(J)   Cnmtoiy,    Condoct,    and    Dellberatlona 
of  Jury. 

€=>852  C^owa)  The  judge  ordering  the  jury  to 
be  kept  together  daring  a  trial  should  assume 
the  re8ponsil)ility  therefor  and  not  ihdicate  that 
the  order  was  made  at  the  instance  of  the  state 
or  accused.— State  v.  Giudice,  153  N.  W.  336. 

(K)   Verdict. 

€=3883  (Iowa)  A  verdict  convicting  defendant 
of  a  ie.sser  offense  included  in  the  offense  charg- 
ed, and  expressly  acquitting  him  of  the  offense 
cliarged,  is  not  inconsistent. — State  v.  ScheU, 
153  N.  W.  62. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(U)  Record   and   ProceedlnsB  Rot   is  Reo- 
ord. 

€=»  1119  (Iowa)  Where  the  record  does  not  dis- 
close what  an  exhibit  was,  the  court  on  appeal 


cannot  say  that  the  trial  court  erred  in  refusing 
to  permit  an  identification  of  the  exhibit — State 
V.  Giudice,  153  N.  W.  336. 

(O)    Rwrlsw. 

€=>II56  (N.D.)  The  ruling  on  a  motion  for 
new  trial  for  misconduct  of  a  juror  will  not  be 
disturbed,  in  the  absence  of  an  abuse  of  dis- 
cretion.—State  V.  Cray,  153  N.  W.  425. 

The  ruling  on  a  motion  for  new  trial  for 
newly  discovered  evidence  will  not  l>e  disturbed, 
in  the  absence  of  an  abuse  of  discretion. — Id. 
€=»  1 1 59  (Minn.)  Where  the  Supreme  Court  is 
strongly  impressed  with  a  grave  doubt  concern- 
ing defendant's  guilt,  it  will  reverse  the  case 
and  grant  him  a  new  trial,  though  the  record 
is  free  from  technictJ  error. — State  ▼.  Jacobson, 
153  N.  W.  845. 

«=aii59  (Neb.)  A  third  verdict  for  the  same 
party  will  not  be  set  aside  as  against  the  weight 
of  the  evidence  unless  the  evidence  is  clearly 
insufficient  to  sustain  it. — Flege  v.  State,  153 
N.  W.  D79. 

A  third  verdict  of  guilty  will  not  be  set  aside 
as  against  the  weight  or  evidence  unless  the 
evidence  is  clearly  insufficient. — Id. 
€=>  1 1 59  (N.D,)  A  jury  finding  on  a  disputed 
question  of  fact  will  not  be  disturbed,  when 
supported  by  any  substantial  competent  evi- 
dence.—State  V.  Cray,  153  N.  W.  425. 
€=>  1 1 63  (Iowa)  The  tendency  of  the  court  is 
to  restrict,  rather  than  enlarge,  the  application 
of  the  rules  presuming  prejadioe  because  of 
technical  inaccuracies  in  the  instructions,  un- 
less the  error  is  so  material  that  there  is  rea- 
sonable ground  to  fear  that  the  jury  were  mis- 
led.—State  V.  Bosch,  153  N.  W.  73. 
€=»!  165  (Neb.)  A  tiiird  conviction  for  the  same 
offense  will  not  be  set  aside  for  errors  unless  it 
clearly  appears  that  they  deprived  accused  of  a 
fair  trial  and  were  the  probable  canse  of  his 
conviction.— Flege  v.  State,  153  N.  W.  579. 
€=>  1 1 66  (Iowa)  Part  of  order  transferring  a 
criminal  case  from  one  district  court  to  another 
district  court  which  assigns  the  case  for  trial 
on  a  designated  future  date,  held  not  prejudicial 
to  accused.— State  v.  Giudice,  153  N.  W.  336. 
€=9ll66'/2  (Iowa)  Accused  held  not  prejudiced 
by  the  action  of  the  court  ordering  the  jury  to 
be  kept  together  and  indicating  that  the  order 
was  made  at  accused's  instance,  where  the  order 
was  withdrawn. — State  v.  Giudice,  153  N.  W. 
336. 

€=9 1 169  (Iowa)  Testimony  of  an  officer  that 
he  was  present  when  an  exhibit  was  signed 
and  heard  the  talk  between  the  county  attorney 
and  accused,  and  that  no  promise  was  made, 
held  not  prejudicial  to  accused  where  the  rec- 
ord did  not  show  the  exhibit  or  by  whom  signed. 
—State  v.  Giudice,  153  N.  W.  336. 

Error  in  admitting  testimony  as  to  •  paper 
held  not  prejudicial,  where  the  record  did  not 
disclose  what  the  paper  was  or  its  relation  to 
the  case. — Id. 

Testimony  of  the  sheriff  that  he  had  moved 
accused  charged  with  murder  from  one  place 
to  another  and  thereafter  to  another  place,  held 
not  prejudicial  to  accused. — Id. 
€=3l  169  (N.D.)  A  statement  in  a  certificate  of 
the  collector  of  internal  revenue,  attached  to  a 
certified  copy  of  the  record  of  special  taxpayers 
and  registers  of  his  district,  held  surplusage, 
and  not  to  render  reversible  error  the  admission 
of  such  record  because  it  stated  that  the  rec- 
ord showed  issuance  of  special  tax  stamps  to 
defendant,  when  the  record  on  ita  face  showed 
the  same  fact.— State  v.  Kilmer,  153  N.  W. 
1089. 

€=>ll70y2  (Mich.)  In  a  prosecution  for  deser- 
tion and  failure  to  support  wife  and  minor 
child,  denounced  by  Pub.  Acts  1907,  No.  144, 
questions  to  defendant  about  trouble  with  his 
father  over  his  wife  and  if  he  struck  his  father, 
so  that  a  warrant  was  issued  for  his  arrest, 
were  harmless.— People  T.  Schelske,  153  N.  W. 
781. 
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CROPS. 

See  Chattel  Mortsages,  «=9l88:  Landlord  and 
Tenant,   <S=»32T.   332. 

CRUELTY. 

See  DiTorce,  «s»27,  130. 

CUSTOMS  AND  USAGES. 

See  Appeal  and  Error,  ^=>1050;  Evidence, 
•=»111;    Physicians  and  Surgeons,  «=»!& 

CUSTOMS  DUTIES. 

See  Municipal  Corporations,  4ss818. 

DAMAGES. 

See  Appeal  and  Error,  «=>1004,  1068;  Con- 
spiracy, $=320;  Death,  «=i>95,  99;  Drains, 
«5>S7;  Eminent  Domain,  «=»2n,  285; 
Fraud,  €=>57-00;  Injunction.  «s>07;  Ijand- 
lord  and  Tenant,  $=>169;  Malicious  Frosecu- 
tion,  ®=a69;  Monopolies,  <S=>2S ;  New  Trial, 
«=>162;  Sales,  •8=>364,  384,  418;  Schools 
and  School  Districts,  €=>142;  Telegraphs  and 
Telephones,  ®=67 ;  Vendor  and  rurchaser, 
<8=>322-330;  Waters  and  Water  Courses, 
«5=»H4,    178. 

TTT.   GROtTlfDB  AITO  SUBJECTS  OF 
OOMPENSATOBY   DAMAGES. 

(A)  Dtreet     or     Remote,     OoBttmnBt,     o* 
ProspectlTe  Conaeanence*  or  Loasea. 

«=320  (N.D.)  Damages  may  be  recovered  for 
personal  injuziea  which  proximately  follow  the 
wrongful  act,  though  they  were  not,  or  could 
not  have  been,  anticipated. — Wilson  v.  Northern 
Pac.  Ry.  Co.,  153  N.  W.  429. 
$s>40  (S.D.)  Ix>ss  of  profits  may  constitute  an 
element  of  damage,  where  neither  remote  nor 
speculative.— Karsten  v.  Boot,  153  N.  W.  032. 
«s»50  (NJ).)  That  a  woman's  frieht  from  a 
prairie  fire  induced  her  to  overwork  herself  in 
attempting  to  stop  it  heU  not  to  preclude  her 
from  recoverine  fnr  injuries  sustained  by  thus 
overworking.— Wilson  v.  Northern  Pac  Ky. 
Co,  163  N.  W.  429. 

VX.  MEASURE  OF  DAMAGES. 
(A)  lalmrtes  to  tbe  Peraon. 

«=>95  (N.D.)  Under  Comp.  Laws  1013,  S  7165, 
the  measure  of  damages,  for  breach  of  an  obli- 
gation not  arising  from  contract  except  as  other- 
wise provided,  is  the  amount  which  will  com- 
pensate for  all  proximate  detriment,  whether  it 
could  have  been  anticipated  or  not. — Wilson  t. 
Northern  Pac  By.  Co.,  153  N.  W.  420. 

(B)  Injarlea    to    Property. 

4=9 1 13  (Iowa)  Measure  of  damages  for  injury 
to  a  wagon  and  harness  held  the  reasonable 
charges  for  repairs  necessitated  by  the  injury. — 
Zellmer  y.  McTaigue,  163  N.  W.  77. 

m.  XKADEQUATE    AlfD    EXCESSIVE 
DAMAGES. 

«=s>l30  (Minn.)  A  recovery  of  $6,750  for  seri- 
ous injuries  to  a  female  stenographer  from 
which  she  would  jprobably  recover  held  exces- 
sive above  $5j0()0. — Sherwood  v.  Crescent 
Creamery  Co.,  153  N.  W.  525. 
9=»  1 30  (Neb.)  The  amounts  provided  for  in  the 
Employers'  Liability  Act  cannot  be  taken  as  a 
standard  of  comparison  in  an  action  for  injuries 
suffered  before  enactment  of  such  act. — Russo 
▼.  Omaha  &  G.  B.  St.  By.  Co.,  168  N.  W.  510. 
«=3l32  (Mich.)  A  verdict  of  f  2,260  was  not  ex- 
cessive for  permanent  injuries  to  a  police  cap- 
tain of  such  a  nature  as  tended  to  worten  his 
life.— Rogers  v.  Ford,  153  N.  W.  1074. 


«=>L33  ^inn.)  A  recovery  of  $1,760  for  in- 
jury to  plaintiff's  ear  held  not  excessive. — Grig- 
non  v.  Minneapolis  &  St  L.  R.  Co.,  153  N.  W. 
117. 

$=»I32  (Minn.)  A  recover:^  of  $6,225  for  in- 
juries to  a  six  year  old  child  leaving  him  with 
a  deformed  foot,  with  which  he  could  walk,  held 
excessive  above  $5,000. — Brcnuan  v.  Minneso- 
ta, D.  &  W.  Ry.  Co.,  153  N.  W.  611. 
«=>I32  (Minn.)  A  recovery  of  $10,000  for  loss 
of  the  right  arm  at  the  elbow  by  a  man  60 
years  old,  earning  $120  per  month,  held  not 
excessive. — Knapp  v.  Great  Northern  Ry.  Co., 
153  N.  W.  848. 

<£=>I32  (Neb.)  A  recovery  of  $7,600  for  injury 
to  an  arm  and  shoulder,  seriously  impairing  the 
nse  of  the  hand  and  arm,  held  excessive  above 
«5.000.— Shimick  v.  Cudahy  Packing  Co.,  153 
N.  W.  502. 

Vm.  PliEADIHG,  EVIDENCE,  AND 
ASSESSMENT. 
(B)  BTtdenee. 
4=3)66  (Iowa)  Testimony  of  physicians  as  to 
probable  effect  of  the  injury  held  admissible  as 
against  the  objection  that  Uie  jury  coiild  allow 
only  for  reasonably  certain  effects. — Mauton  v. 
H.  L.  Stevens  &  Co..  153  N.  W.  87. 
4=3 1 66   (Mich.)   Evidence  that,  after  the  alleg- 
ed injuries,  plaintiff  did  not  work  steadily,  is 
admissible.— Loose  v.  Deerfield  Tp.,  193  N.  W. 
913. 

4=>I73  (Mich.)  In  action  against  street  rail- 
road for  injuries  to  plaintiil  in  collision,  evi- 
dence as  to  plaintiff's  earning  power  as  rail- 
road brakeman,  his  usual  employment,  held  ad- 
missible on  question  of  damages. — ^Millette  v. 
Detroit  United  Ry.,  163  N.  W.  10. 
4=>I74  (Minn.)  A  receipted  bill  for  repairs  to 
the  damaged  automobile  held  inadmissible  to 
show  the  reasonable  cost  of  making  the  repairs. 
— W.  S.  Conrad  Co.  v.  St.  Paul  City  Ry.  Co., 
153  N.  W.  266. 

4=>I85  (Iowa)  In  an  action  for  personal  inju- 
ries evidence  held  sufficient  to  authorize  recov- 
ery of  future  damages.— Petterman  v.  City  of 
Burlington,  163  N.  W.  164. 

CC)  Proeeedinsa  for  Aaaeaament. 

4=>2I6  (Iowa)  An  instruction  as  to  the  meas- 
ure of  damages  for  personal  injuries  held  not  to 
authorize  recovery  of  future  damages. — Pettes- 
man  v.  City  of  Burlington,  153  N.  W.  154. 

DAMS. 

See  Waters  and  Water  Courses,  «=all4. 

DEATH. 

See  Deeds,  4=»61;    Negligence,  4=3>136;    Spe- 
cific Performance,  4=986. 

n.  ACTIONS   FOB   CAUSING   DEATH. 

(D)    Pleadlnv  end  BSvtdence. 

4=358  (Mich.)  In  an  action  against  a  mining 
company  for  the  death  of  a  child,  by  falling  in- 
to a  hole,  in  the  absence  of  any  evidence  as  to 
how  the  accident  happened,  due  care  by  the  de- 
ceased must  be  presumed. — Peklenk  v.  Isle  Roy- 
ale  Copper  Co.,  153  N.  W.  10«8. 

4=372  (Mich.)  In  an  action  for  wrongful  death, 
under  Comp.  Laws  1897,  §  10427  et  seq.,  spe- 
cific showing  of  indebtedness  of  fatlier  of  de- 
ceased, who  had  paid  part  of  the  funeral  ex- 
penses, held  improper.— Peklenk  v.  Isle  Royale 
Copper  Co.,  153  N.  W.  1068. 

4s3»76  (Minn.)  Circumstantial  evidence,  in  an 
action  for  the  death  of  a  railroad  employ^,  held 
to  sustain  a  finding  that  deceased  was  killed  at 
a  switch  in  a  switch  yard. — Kludzinski  v.  Ureat 
Northern  Ry.  Co.,  153  N.  W.  529. 
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(B)  DamaK«a>  Forfeltare.  or  Fine. 

«a»95  (Neb.)  The  adminiatrator,  in  whose  name 
the  action  was  revived  on  death  of  plaintiff,  held 
entitled  to  recover  all  damages  that  plaintiff 
could  'have  recovered  if  he  had  survived,  Includ- 
ing injuries  to  or  loss  of  his  eoraing  power. — 
Murray  v.  Omaha  Transfer  Co..  153  N.  W.  488. 
iS=>99  (Minn.)  An  award  of  $4,300  for  death, 
to  the  widow  and  infant  child  of  a  man  who 
was  38  years  old,  in  good  health,  supporting  his 
family,  and  earning  $11  per  week,  held  not  ex- 
cessive.—Conley  V.  lionis  F.  Dow  Co.,  153  N. 
W.  323. 

DEBTOR  AND  CREDITOR. 

See  Creditors'  Suit;    Fraudulent  Conveyances. 


See  Fraud. 


DECEIT. 
DECLARATION. 


See  Pleading. 

DECLARATIONS. 

See  Bastards,  ®=>13;  Criminal  Law,  4s»415; 
Evidence,  4=>271. 

DEDICATION. 

Z.  NATURE  AND  KEQUISITES. 

4=9 1  (Iowa)  The  intention  of  the  owner  of 
land  to  dedicate  it  or  an  interest  therein  to 
some  public  use,  and  the  acceptance  of  such 
dedication  by  the  public,  are  essential  elements 
of  a  complete  dedication.— De  Castello  v.  City 
of  Cedar  Rapids,  153  N.  W.  353. 

Dedications  are  express  or  implied.  The  first 
is  manifested  by  positive  declaration  of  the 
owner's  intention  to  dedicate  the  land ;  the  sec- 
ond by  an  act  or  course  of  conduct  on  the  part 
of  such  owner  from  which  a  reasonable  infer- 
ence  of  intention  to  dedicate  may  be  drawn. 
-Id. 

Not  only  must  the  intention  on  the  part  of 
the  owner  exist  to  set  aside  the  land  or  some 
interest  therein  to  the  use  of  the  public,  to 
have  a  valid  dedication,  but  also  there  must  be 
an  actual  setting  aside  of  the  physical  property 
to  the  public  use. — Id. 

€=>I4  (Iowa)  To  make  a  dedication  effectual, 
there  need  be  no  distinct  grantee  or  corporate 
body  in  existence  at  the  time  of  the  dedicntiun 
to  whom  it  is  made  and  by  whom  accepted. — 
De  Castello  t.  City  of  Cedar  Kapids,  153  N.  W. 
353. 

4=331  (Iowa)  A  city  is  not  bound  to  accept 
land  expressly  dedicated  to  it  for  public  use. — 
De  Castello  v.  City  of  Cedar  Rapids,  153  N. 
W.  353. 

4=>34  (Iowa)  While  the  intention  to  dedicate 
land,  to  be  effectual,  must  be  in  preesenti,  and 
there  must  be  an  actual  present  parting  with 
the  use  of  the  property  to  the  public,  manifested 
by  some  unequivocal  act,  nevertheless  the  ac- 
ceptance by  the  public  or  the  actual  devotion 
to  public  nse  may  be  in  futuro.— De  Castello 
v.  City  of  Cedar  Rapids,  153  N.  W.  353. 
®=34l  (Iowa)  The  acceptance  which  is  essen- 
tial to  validate  the  dedication  of  land  or  an  in- 
terest therein  to  the  public  may  be  presumed, 
as  where  the  accrual  of  great  benefits  to  the 
public  from  the  dedication  justifies  the  pre- 
sumption of  acceptance. — De  Castello  v.  City 
of  Cedar  Rapids,  153  N.  W.  353. 
«=544  (Iowa)  In  an  action  to  enjoin  a  city 
from  opening  a  street  over  land  owned  by  the 
plaintiff,  evidence  heM  insufficient  to  establish 
a  dedication  of  such  land  to  public  usp  as  a 
highway  by  the  plaintiff.— De  Castello  v.  City 
of  Cedar  Kapids.  153  N.  W.  353. 

n.  OPERATION   AND   EFFECT. 

4=953  (Iowa)  The  platting  of  real  estate  into 
lots  and  streets  ana  the  recording  of  the  plat 


does  not  change  the  owner's  title  thereto. — Hyde 
Park  Inv.  Co.  v.  Glenwood  Coal  Co.,  153  N.  W. 

181. 

®=>53  (Iowa)  A  dedication  of  land  to  a  public 
use  does  not  necessarily  involve  a  parting  with 
the  fee,  but  gives  a  right  to  the  use  of  the 
land  by  the  public,  free  of  interference  from  the 
dedicator,  who  is  estopped  to  set  up  any  claim 
to  the  land  inconsistent  with  the  specific  use  to 
which  it  was  dedicated. — De  CasteUo  v.  City  of 
Cedar  Rapids,  153  N.  W.  353. 

The  extent  of  the  interest  in  land  dedicated  to 
public  use,  its  character  and  scope,  depend  on 
the  intention  of  the  dedicator  as  manifested  in 
the  dedication  itself,  and  must  be  gathered  from 
all  the  facts  and  circunutances  surrounding  the 
situation. — Id. 

Whether  land  or  an  interest  therein  was  dedi- 
cated exclusively  to  the  public  nse.  the  fact 
that  private  rights  are  involved  in  such  use  does 
not  destroy  the  dedication  nor  entitle  the  dedi- 
cator to  disturb  the  public  use  by  the  exercise 
of  his  private  rights  in  the  dedicated  pr<4>erty. 

DEEDS. 

See  Appeal  and  Error,  4=31010;  Assignments 
for  Benefit  of  Creditors,  4=3l84;  Cancella- 
tion of  Instruments,  4=955;  Elscrows; 
Fraudulent  Conveyances,  4=>296;  Indians; 
Mines  and  Minerals,  ^=»56;  Mortgages; 
Taxation,  4=»759. 

I.  REQUISITES   AND   VAKIDITT. 

(D)    Deliverr. 

4=»56  (Minn.)  Whether  a  deed  is  delivered  is 
a  question  of  intent.— O'Bourke  T.  O'Ronrke, 
153  N.  W.  007. 

4=>6I  (Minn.)  Where  a  grantor  executes  a 
deed  and  deposits  it  with  a  third  person  to  be 
delivered  to  the  grantee  after  the  grantor's 
death,  and  reserves  no  right  to  recall  the  in- 
strument, the  transaction  vests  title  in  the 
grantee  after  the  grantor's  death. — Innes  v. 
Potter.  153  N.  W.  604. 

4=366  (Minn.)  Whether  a  deed  is  delivered  is 
usually  a  question  of  fact— O'Rourke  t. 
O'Rourke,  163  N.  W.  607. 

(E)  TRlIcIity. 

4=368  (Mich.)  That  a  father,  since  deceased,  so 
disposed  of  his  propertv  by  deed  as  to  do  an 
apparent  injustice  to  his  relatives,  does  not 
authorize  the  court  to  set  aside  the  deed.— 
Pritchard  v.  Hutton,  153  N.  W.  705. 

To  set  aside  a  deed  on  the  ground  of  the 
mental  incapacity  of  the  grantor,  weakness  of 
mind,  amounting  to  idiocy  or  insanity,  need 
not  be  shown. — id. 

4=»72  (Mich.)  Undue  influence  to  set  aside  a 
deed  cannot  be  predicated  on  mere  opportunity 
for  its  exercise.- Pritchard  v.  Hutton,  153  N. 
W.  705. 

The  court,  in  a  suit  to  set  aside  a  deed  by  a 
husband,  feeble  and  weak  of  mind,  to  his  wife, 
win  scan  the  transaction  closely,  and  any  undue 
advantage  gained  by  the  use  of  the  marital  re- 
lation is  a  legal  fraud. — Id. 

A  wife  may  use  her  wifely  influence  to  obtain 
a  deed  from  her  hnshand,  unless  she  acts  fraud- 
ulently or  extorts  benefits  from  him  when  he  is 
not  in  a  condition  to  act  as  a  free  agent — Id. 

m.   CONSTRUCTION  AlTD  OPERA- 
TION. 

(A)  General  Rvles  of  Constractloa. 

4=9 101  (Iowa)  Parties  to  a  conveyance  nay 
treat  it  as  having  the  effect  usually  given  to  in- 
struments of  its  character,  and  the  court  may 
inquire  into  such  circumstance  in  determining 
the  intention  of  the  imi'ties. — Hyde  Park  Inv. 
Co.  T.  Glenwood  Coal  Co.,  ip.N.  W.  181. 
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(B)  CoBdltioBB  •>«  Beat*l«<l0BS. 

^=s>l65  (Neb.)  Where  an  elevator  had  been 
burned  and  no  steps  taken  or  intention  shown 
to  rebuild,  as  required  by  the  contract  under 
■which  the  conveyance  was  made,  held  that  title 
reverted  to  the  grantor. — Nye-Bchneider-Fowler 
Grain  Co.  v.  Hopkins,  153  N.  W.  501. 
^=>I74  (Mich.)  One  who  has  purchased  and 
taken  possession  of  a  lot  without  any  restric- 
tions as  to  building  is  not  bound  by  restrictions 
in  subsequent  conveyances  by  his  grantor  of 
surrotmding  lots.— lambrecht  t.  Gramlich,  IfiS 
N.  W.  834. 

$=>I74  (Mich.)  Defendants'  construction  of  a 
two-story  family  apartment  houae,  20  feet  from 
street  line,  heU,  in  the  absence  of  notice  of 
restrictions  in  the  chain  of  title  or  otherwise, 
not  subject  to  injunction  by  owners  of  lots  on 
the  other  side  of  the  street— Williams  v.  Law- 
son.  153  N.  W.  1080. 

IV.  PLEADING  Airo  EVIDEITCE. 

®=>I96  (Micb.)  A  husband  making  provision 
for  his  wife  b^  deed  does  not  thereby  create  a 
fiduciary  relation  between  himself  and  wife,  so 
as  to  raise  a  presumption  of  undue  influence. — 
Pritchard  v.  Hutton,  163  N.  W.  705. 

Where  the  relation 'between  grantor  and  gran- 
tee is  fiduciary,  the  presumption  of  undue  in- 
fluence exerted  by  grantee  is  one  of  fact — Id. 

Failure  of  a  person  to  give  bis  property  to 
near  relatives,  with  whom  he  was  not  on  good 
terms,  raises  no  presumption  that  a  deed  exe- 
cuted by  him  was  procured  by  nndue  influence. 
—Id, 

«=»2I  I  (Mich.)  Bridence  held  not  to  show  that 
a  husband's  deed  to  bis  wife  was  procured  by 
fraud  or  andue  influence. — Pritchard  t.  Button, 
153  N.  W.  706. 

DEFAULT. 

See    Judgment,    «=»153,    16a 

DELIVERY. 

See  Bills  and  Notes,  «=>63;  Deeds,  «=»5&- 
66;  Escrows;  l^auds.  Statute  of,  <S=»90; 
Gifts,  <S=>21,  31;    Sales,  <S=>156,  358. 

DEMONSTRATIVE  EVIDENCL 

See  Evidence,  «9l92. 

DEMURRER. 

See  Indictment  and  Information,  4=>7tSb 


See  EscTowa. 


DEPOSITARIES. 
DEPOSITIONS. 


See  WitnesMs,  «=»255. 
«=:>IOI  (Iowa)  In  action  for  false  tepresenta- 
tions  on  sale  of  land,  introduction  by  plaintiff 
of  deposition  taken  by  defcudontj  in  which  wit- 
ness, on  cross-examination,  testified  to  selling 
price  of  other  land,  held  not  error.— Wiley  t. 
Dean  Lend  Co.,  153  N.  W.  146. 
«=»I05  (S.D.)  Where  defendant  failed  to  file 
written  objections  before  the  trial  to  evidence 
contained  in  depositions  on  file,  there  was  no 
error  in  admitting  such  evidence. — Schager  T. 
Dinneen,  168  N.  W.  035. 

DEPOSITS. 

See  Banks  and  Banking,  «b3>119,  134 

DESCENT  AND  DISTRIBUTION. 

See  Divorce,  ^=>167 ;    Executors  and  Admin- 
istrators;  Indians;   Wills. 


DESERTION. 

See  Divorce,  «=a37,  138 ;  Husband  and  Wife. 
<S=>304,   813. 

OETINUL 

See  B«plevii). 

DIRECTING  VERDICT. 

See  Trial,  «=»139,  181. 

DISBARMENT. 

See  Attomey  and  Client,  «S944,  40. 

DISCHARGE. 

See  Principal  and  Surety,  €=s>9^123;  Release. 

DISCRETION  OF  COURT. 

See  Api>ea]  and  Error,  <S=3954-081 :  Criminal 
Law,  ©=1156 ;  BJvidence,  <S=359,  382.  546; 
Injuaction,  <S=>135;  New  Trial,  ®S929,  09; 
Trial,  «=»09. 

DISHONOR. 

See  Bills  and  Notes,  «=>498,  537. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  «=>704,  799,  802;  Ha- 
beas Corpus;   Mortgages,  €=»475. 

n.  nivoi.nNTAKT. 

4=365  (Iowa)  Since  authority  to  dismiss  an  ac- 
tion for  want  of  prosecution  does  not  depend 
on  any  rule  of  court,  a  judgment  of  dismissal, 
entered  without  notice  to  the  plaintiff,  as  re- 
quired by  such  a  rule,  was  proper.— Des  Moinea 
tfnion  Ry.  Co.  T.  Disfc  Court  of  Polk  County, 
153  N.  W.  217. 

®=>70  (N.D.)  A  notice  of  a  motion  for  a  dis- 
misHal  of  the  complnint,  and  that  judffment  of 
dismissal  be  entered,  etc.,  held  to  sufficiently 
apprise  plaintiff  that  defendant  would  ask  for 
a  dismissal  of  the  action  because  the  complaint 
did  not  state  a  cause  of  action. — Batzer  t.  Hal- 
Uday,  153  N.  W.  994. 

DISORDERLY  HOUSE. 

^=»7  (Iowa)  Under  Code,  J  4943,  when  constru- 
ed as  re<|nired  by  Code  §  48,  par.  2,  a  mnn  may 
be  convicted  of  resorting  to  house  of  ill  fame 
for  the  purpose  of  lewdness. — State  v.  Kaybum, 
153  N.  W.  59. 

Proof  of  a  single  act  of  lewdness  is  sufficient 
for  a  conviction  of  resorting  to  a  house  of  ill 
fame  for  the  purpose  of  lewdness  contrary  to 
Code  I  4943.— Id. 

€=>I2  (Iowa)  An  indictment  for  resorting  to 
a  house  of  ill  fame  for  the  purpose  of  lewdness 
need  not  allege  the  specific  acts  committed  by 
the  defendant— State  v.  Rayburn,  153  N.  W.  69. 


See    Corporations, 
«=259^-290. 


DISSOLUTION. 

<S=507-622; 


Partnership, 


DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  «=>713-728. 

<S=»3  (S.DO  Acts  1905,  c.  90,  amending  PoL 
Code,  §  934,  in  attempting  to  authorize  the 
court  to  substitute  an  appointee  for  the  state's 
attorney,  when  there  is  no  teinporary  vacancy, 
contravenes  Const  art.  9,  f  5,  providing  for 
election.— State  v.  Flavin,  153  N.  W.  296. 


DITCHES. 


See  Drains. 
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DIVORCE. 

See  Adoption.  «=»3,  7;    Dower,  4s>52;    Wit- 
nesses, ®=>60. 

H.  OROITNDS. 

S=»27  (Mich.)  That  complainant's  hnsband  was 
untidy  in  bis  habits  and  occauonally  played 
cards  for  small  stalces,  held  insufficient  to  con- 
stitute extreme  cruelty. — Cunningham  t.  Cun- 
ningham, 153  N.  W.  8. 

$=327  (Mich.)  Action  of  wife  in  leaving  home, 
husband,  and  young  children  for  several  days 
at  a  time  and  consorting  with  other  men  held 
extreme  cruelty.— Eistedt  v.  Eistedt,  153  N.  W. 
676. 

€=>37  (Minn.)  The  reclsoning  of  the  time  dur- 
ing which  an  action  for  a  limited  divorce  was 
pending,  as  part  of  the  time  of  willful  desertion, 
held  not  error. — ^Tolzman  v.  Tolzman,  153  N. 
W.  746. 

m.  DEFENSES. 

4=>5I  (>fich.)  Where  a  husband  condoned  his 
wife's  misconduct  by  a  reconciliation  and  living 
with  her,  a  commission  of  the  same  offense  by 
the  woman  revives  the  original  offenses,  as 
ground  for  divorce.— Eistedt  t.  Eistedt,  163  N. 
W.  676. 

IV.  JURISDICTION,   PROOEEDINOS, 
AND   REXiIEF. 

(O)  Pleadlnar. 

4=9 1 04  (Minn.)  Where  plaintiff  consented  to  an 
amendment  to  the  answer  in  a  suit  for  divorce, 
permitting  the  amendment  was  not  an  abuse  of 
discretion.— Tolzman  v.  Tolzman,  153  N.  W.  745. 
€s»l08  (Mich.)  In  a  bill  for  divorce  for  ex- 
treme cruelty,  specific  allegation,  giving  dates 
and  places,  as  to  misconduct  of  wife,  held  to 
admit  proof  of  other  instances  of  misconduct, 
although  tlie  dates  thereof  were  not  alleged. — 
ESistedt  t.  Eistedt,  153  N.  W.  676. 

(D)  Bvldenoe. 

€=»I30  (Iowa)  Evidence  held  insufficient  to 
show  that  plaintiff's  wife  had  been  guilty  of 
cruel  and  inhuman  treatment  endangering  bis 
life.— Groves  v.  Groves.  153  N.  W.  69. 
€=>I30  (Mich.)  Evidence  as  to  the  alleged  mis- 
conduct of  the  wife  by  leaving  home  to  consort 
with  other  men  held  insufficient  to  justify  decree 
for  husband  on  grounds  of  cruelty. — ^Eistedt  v. 
Eistedt,  153  N.  W.  676. 

$=9 1 33  (Minn.)  Evidence  held  to  show  that 
plaintiff  was  guilty  of  willful  desertion  continu- 
ing fur  the  statutory  period.— Tolzman  T.  Tolz- 
man, 153  N.  W.  745. 

(F)  Jnflarment   or  Decree. 

®=»I67  (Iowa)  Evidence,  in  a  widow's  snit  to 
set  aside  a  decree  of  divorce  and  for  the  allow- 
ance of  a  distributive  share  of  the  property  of 
her  former  husband,  deceased,  held  to  show 
that,  in  obtaining  the  divorce  and  in  stipulating 
for  alimony,  she  had  acted  under  his  duress,  so 
that,  in  a  iiroper  case,  the  decree  would  be  act 
aside.— Dennis  v.  Harris,  153  N.  W.  343. 

A  decree  of  divorce,  with  stipulated  alimony, 
obtained  at  the  snit  of  the  wife,  but  invalid  by 
reason  of  the  bufsband's  duress  in  compelling 
ber  to  bring  the  suit,  may  be  set  aside  on  that 
ground  after  the  death  of  the  husband  by  way 
of  undoing  what  was  fraudulently  accomplish- 
ed.-Id. 

Widow's  suit  to  set  aside  her  decree  of  divorce 
obtained  October,  1911,  brought  September  30, 
1912,  following  the  former  husband's  death  in 
April,  1912,  held  not  subject  to  the  plea  of 
laches.— Id. 

Widow,  who  had  accepted  alimony  under  a 
decree  of  divorce  invalid  by  reason  of  the  hus- 
band's duress,  held  not  estopped  from  suit  to 
set  aside  the  decree  and  for  the  allowance  of  a 
distributive  share  of  the  estate  of  former  hus- 
band, deceased. — Id.  i 


<Cl)  Appeal.' 

®=»I84  (Mich.)  A  decree  in  divorce,  founded  on 
conflicting  oral  teirtimony.  will  be  deferred  to.— 
BloM  V.  Blosa,  163  N.  W.  666. 

(B)  Feea  (uid  Coats. 

^=>I98  (Iowa)  An  attorney  bringing  action  for 
a  wife  for  divorce,  held  not  entitled  to  recover 
from  husband,  by  independent  action,  for  bis 
services.— Wick  v.  Beck,  163  N.  W.  836. 

▼.  AI.IMONT.  AIXOWANOE8.  AND 
DISPOSITION    OF    PROPERTY. 

^»203  (Minn.)  Where  there  is  personal  serv- 
ice, the  court  may  allow  alimony,  though  the 
complaint  makes  no  specific  demand  therefor, 
and  defendant  does  not  answer. — Xlcker  t. 
Eeker,  153  N.  W.  864. 

<S=a227  (Mich.)  Where  the  trial  court  awarded 
to  the  solicitor  for  defendant  and  crofts-com- 
plainant  a  solicitor's  fee  of  $100,  a  solicitor's 
fee  under  the  rule  should  not  be  allowed. — 
Bloss  V.  Bloes,  153  N.  W.  668. 
$=>249  (Mich.)  Upon  a  wife  obtaining  a  di- 
vorce from  her  husband,  the  husband  is  entitled 
to  articles  of  furniture  of  no  great  value  which 
be  received  as  presents  from  his  own  people. — 
Bloss  V.  Bloss,  153  N.  W!  666. 
€=>288  (Mich.)  Where  complainant  nnsnccess- 
fully  appealed  from  a  decree  awarding  a  divorce 
to  his  wife,  who  cross-complnined,  he  should 
be  required  to  pay  the  fee  of  the  solicitor  who 
represented  the  wife  on  appeal.— Bloss  v.  Bloss, 
153  N.  W.  666. 

DOCUMENTS. 

See  Criminal  Law,  «=>430,  444;  Evidence,  «=> 
359-382. 

DOMICILE 

See   Executors   and   Administratora,   9=>10. 

DONATIONS. 

See  6ift& 

DOUBLE  TAXATION. 

See  Taxation,  <S3»47. 

DOWER. 

X.   NATURE   AND    REQUISITES. 

«S=>5'/2  [New,  vol.  10  Key-No.  Series], 

(Iowa)  To  entitle  a  wife  to  dower  or  a 
distributive  share,  there  must  have  beea  mar- 
riage, seisin,  and  death  of  the  husband. — Oennis 
V.  Harris,  153  N.  W.  343. 

n.  INCHOATE   INTEREST. 
(A)  RIarlttB  and.  Remedtea  of  IVtfe. 

€=329  (Iowa)  During  marriage,  the  risht  of 
the  wife  in  the  property  of  her  husband  is  in- 
choate, but  is  of  value  which  the  courts  will 
protect— Dennis  v.  Harris,  153  N.  W.  343. 

CB]   Bar,  Release,  or  Forfeiture. 

€=352  (Iowa)  On  the  husband's  death,  the 
wife's  rights  in  his  property  are  perfected  if  the 
marriage  continued  until  liia  death,  or  was  ter- 
minated without  her  fault  or  in  a  manner  ren- 
dering it  invalid  as  against  her. — Dennis  v.  Har- 
ris, 153  N.  W.  .'143. 

A  decree  of  divorce,  unassailed,  is  a  comsieto 
bar  to  any  claim  of  dower. — Id. 

DRAINS. 

See  Boundaries,  $=»49. 

X.  E8TABLISH1«E|rr  AXD  HAXH. 
TENAI^CE. 

^»I4  (Iowa)  Evidence  held  to  justify  a  finding 
that  a  proposed  drainage  ditch  will  be  prac- 
ticable and  o<  beaetit  camipensutt^  witli  ex- 
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pense  incurred.— Hendenos  t.  Board  ot  Sup'rs 
of  Polk  County,  153  N.  W.  63. 
<=>4I  (Minn.)  Under  the  facts  shown  in  a 
county  drainage  proceeding  held  that  the  county 
commissioners  were  justified  in  eliminating  cer- 
tain branch  ditches  pursuant  to  Gen.  St  1913, 
i  5531.— Kooney  t.  Steams  County  Board,  153 
K.  W.  85a 

<s»57  (Misn.)  A  landowner  held  not  entitled, 
in  view  of  the  quality  of  the  water,  to  recover 
damages  for  loss  of  the  water  supply  afforded 
by  a  lake  to  be  drained.— Kooney  t.  Steams 
County  Board,  153  N.  W.  858. 

Cure  should  be  taken,  on  appeal  in  a  drain- 
age proceeding,  that  the  findings  of  the  viawers 
relative  to  damages  and  benefits  do  not  reach 
the  jurors.— Id. 

H.  ASSESSMENTS  AHD  SPECIAIi 
TAXES. 

<=>66  (Mich.)  The  cost  of  a  drain  of  general 
state  concern  could  be  paid  by  local  special 
assessment,  provided  the  assessment  was  made 
according  to  the  law  relating  thereto. — Cilley 
T.  Sullivan,  153  N.  W.  773. 
<S=67  (Mich.)  Pub.  Acts  1911,  No.  185,  c.  7, 
held  not  unconstitutional  as  providing  for  the 
levying  of  local  special  assessments  to  cover 
the  cost  of  drains  by  the  Highway  Commission- 
er, appointed  by  the  Governor,  not  by  the  peo- 
?le  to  be  taxed.— Cilley  v.  Sullivan,  153  N.  W. 
73. 
^=969  (Iowa)  Where  benefits  from  drainage  sys- 
tem exceeded  cost,  but  assessment  against  rail- 
road right  of  way  was  for  the  full  benefit  to 
the  railroad  company,  assessment  AeZd  properly 
reduced. — Chicago  &  N.  W.  Ry.  Co.  v.  Board  of 
Sup'rs  of  Hamilton  County,  153  N.  W.  110. 
^=>7I  (Iowa)  Evidence  held  to  show  substantial 
benefits  to  railroad  right  of  way  from  construc- 
tion of  drainage  system.— Chicago  &  N.  W.  Ry. 
Co.  T.  Board  of  Sup'rs  of  Hamilton  County, 
153  N.  W.  110. 

Benefits  to  railroad  right  of  way  from  drain- 
age system  held  ascertainable  by  reference  to 
lessened  expense  of  maintenance,  etc.,  as  well 
as  benefit  in  the  mere  matter  of  acreage.— Id. 
€=>79  (Iowa)  IneQuality  of  benefits  from  a 
drainage  ditch  may  be  met  in  assessment  of 
benefits. — Henderson  v.  Board  of  Sup'rs  of 
Polk  County,  153  N.  W.  63. 
4=s>79  (Minn.)  In  drainage  proceedings  method 
of  an  assessment  of  benefits  to  accrue  from 
added  acreage  from  the  lake  bed  tu  be  drained 
held  erroneous  as  producing  inequality  between 
abutting  owners. — Kooney  v.  Stearns  County 
Board.  153  N.  W.  K>H. 

Under  Gen.  St.  1013,  §  5528,  heU  that  the 
jury  should  ascertain  the  amount  and  value 
of  the  land  added  to  a  shore  owner  by  drain- 
age of  a  meandered  lake,  but  shnnid  not  in- 
clude dry  and  usable  land  lying  between  the 
government  meander  line  and  the  present  ordi- 
nary high-water  mark  of  the  lake. — Id. 

DRAMSHOPS. 

See  Intoxicating  Liqaora. 

DRUNKARDS. 

See  Intoxicating  Liquors,  ®=3l67,  21B, 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  ®=>280. 

DURESS. 

See  Divorce,  «=9l67 ;   Mortgages,  ®=386. 

EARNINGS. 

See  Damages,  4=>173. 


EASEMENTS. 

See    Municipal    Corporations,    «=966B-681. 

I.  CBEATION,  EXISTENCE,  AND  TER. 
BUNATION. 

<S=»7  (Neb.)  Temporary  deviations  from  a  well- 
defined  track  to  avoid  pools  or  mud  do  not 
necessarily  affect  an  easement  by  adverse  user. 
—Moll  V.  Hagerbaumer,  158  N.  W.  u<iO. 

The  construction  of  a  gate  at  the  entrance  of 
a  private  way  held  not  inconsistent  with  an 
easement,  U  the  use  of  the  way  be  not  thereby 
interrupted. — ^Id. 

^S3>ll  (Iowa)  The  doctrine  of  ancient  lights  or 
the  right  to  light  or  air  does  not  obtain  within 
the  state.— Callahan  v.  City  of  Nevada,  103  N. 
W.  188. 

€s>22  (Neb.)  A  purchaser  of  land  burdened 
with  an  open  and  visible  easement  is  ordinarily 
charged  with  notice  thereof.— Moll  t.  Hager- 
baumer, 153  N.  W.  560. 

€s>36  (Neb.)  Where  a  landowner  has  openly, 
notoriously,  and  continuously  nsed  a  private 
way  for  more  than  the  ten-year  period,  he  will 
be  presumed  to  have  done  so  under  a  claim  of 
right.— Moll  v.  Hagerbaumer,  163  N.  W.  560. 

EJECTMENT. 

See  Taxation,  «=>804. 

ELECTION  OF  REMEDIES. 

:  ^=>3  (Minn.)  An  adverse  judgment  on  its  claim 
I  for  conversion  held  not  to  preclude  defendant 
I  from  enforcing  its  lien  for  debt,  on  plaintiff's 
;  membership  in  the  Chamber  of  Commerce  of 
I  Minneapolis. — Mohler  v.  Chamber  of  Commerce 
'  of  Minneapolis,  153  N.  W.  617. 

ELECTIONS. 

See  Corjiorations,  €=»291;  Counties,  *=»178; 
District  and  Prosecuting  Attorneys;  Intoxi- 
cating Liquors,  ®=>33-40,  76;  Judges,  $=>3; 
Municipal  Corporations,  4=9l2;  Schools  and 
School  Districts,  «=»38. 

I.   RIGHT  OF  SUFFRAGE  AND  REOTT- 
IJi.TION  THEREOF  IN  OENERAI.. 

€=37  (Minn.)  As  used  in  Const  art  7,  fi  1,  the 
word  "vote"  means  a  choice  for  a  candlaate  by 
one  constitutionally  qualified  to  exercise  a 
choice.— Brown  v.  Smallwood,  158  N.  W.  953. 
<S=I5  (Minn.)  The  preferential  system  of  vot- 
ing provided  by  the  Duluth  charter  held  viola- 
tive of  Const,  art.  7,  |§  1,  0,  relating  to  rights 
of  voters.— Brown  v.  Smallwood,  153  N.  W.  968. 

VH.  BAI.I.OTS. 

<e=»l94  (S.D.)  Under  Pol.  Code,  SS  1916,  1923, 
courts  and  election  judges  should  try  to  find  and 
carry  out  the  intent  of  the  elector,  when  satis- 
fied that  he  has  endeavored  to  express  such  in- 
tent as  prescribed  by  law,  but  should  hold  a 
mark  intentionally  made  at  an  unauthorized 
place  to  be  an  identifying  mark.— Ward  v.  Fletch- 
er, 153  N.  W.  902. 

Under  Pol.  Code,  §§  1916,  1023,  relating  to  the 
marking  and  counting  of  ballots,  certain  ballots 
cast  at  an  election  to  determine  whether  intoxi- 
cating liquors  should  be  sold  at  retail  in  a  city 
were  to  be  counted,  while  other  ballots  were  to 
be  rejected.— Id. 

X.  CONTESTS. 

<S=»305  (S.D.)  Under  Pol.  Code,  i  1997,  held 
that,  on  appeal  in  an  election  contest,  the  Su- 
preme Court,  OS  far  as  necessary  to  determine 
the  correctness  of  the  judgment  appealed  from, 
should  pass  upon  all  alleged  errors  to  which  its 
attention  is  called  by  either  party. — Ward  v. 
Fletcher,  153  N.  W.  962. 
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XI.   VIOIiATIOirS  OF  EI.EOTION  I.AWS. 

9=s>328  (Mich.)  An  information  for  failure  of  a 
candidate  for  sheriff  to  file  a  statement  required 
by  Pub.  Acts  1913,  No.  109,  8  4,  is  properly 
quashed  under  sections  7  and  8,  where  a  correct- 
ed statement  is  filed. — Barnard  v.  Perkins,  153 

N.  w.  ees2. 

ELECTRICITY. 

See  Injunction,   «s9ll8;    Municipal  Corpora- 
tions,   <S=»272. 

«s>l  I  (Minn.)  The  St.  Paul  dty  council  h«U  to 
have  power  to  fix  a  maximum  rate  to  be  charged 
by  a  public  service  corporation  having  a  fran- 
chise to  supply  electric  current  within  the  city. 
—St.  Paul  Book  &  Stationery  Co.  v.  St.  Paul 
Gaslight  Co.,  153  N.  W.  262. 
^=s>l  I  (Minn.)  It  is  actionable  negligence  for  an 
electric  light  company  to  cut  its  service  wires  to 
a  burning  building  before  there  was  any  rea- 
sonable necessity,  and  thereby  deprive  the  ten- 
ant of  an  opportunity  to  remove  his  goods. — 
Mullen  v.  Otter  Tail  Power  Co.,  153  N.  W.  746. 

Evidence  held  to  warrant  a  finding  that  the 
cutting  of  the  electric  wires  leading  to  plaintiffB 
burning  building  was  the  proximate  cause  of  the 
loss  of  goods,  which  could  not  be  removed  by 
reasonable  diligence  with  other  light — Id. 

In  an  action  for  the  value  of  a  stock  of  goods, 
evidence  held  not  to  warrant  a  finding  that 
plaintiff  could  not  have  removed  part  of  his 
stock  by  other  light,  after  defendant  had  cut  its 
electric  wires  running  to  the  burning  building. 
-Id. 

4=»I9  (Mich.)  In  an  action  for  injuries  to 
plaintiffs  horses  and  harness  from  their  con- 
tact with  defendant's  arc  lamp  lying  in  the 
highway,  held,  that  the  condition  and  suffi- 
ciency of  the  rope,  from  which  the  lamp  had 
been  suspended,  were  for  the  jury. — Sumner  v. 
Kastem  Michigan  Edison  Co.,  153  N.  W.  807. 

Instruction  as  to  inspection  held  not  outside 
the  issues.— Id. 

Evidence  held  to  sustain  a  Jadgment  for  plain- 
tifif.— Id. 

EMBEZZLEMENT. 

4=>36  (Minn.)  The  burden  held  on  the  pros- 
ecution to  prove  that  defendant  was  agent  of 
another  as  alleged,  and  that  the  money  feloni- 
ously appropriated  belonged  to  his  principal. — 
State  ▼.  Lawrence.  153  N.  W.  123. 

EMINENT  DOMAIN. 

See  (Tonstitntional  Law,  «b>128,  28a 

I.   NATURE,   EXTENT,   ANB  I)EI.EOA> 
TION   OF  POWER. 

4s»3  (S.D.)  Condemnation  by  a  town  nnder 
Pol.  Code,  Si  1441,  1442,  of  railroad  property 
for  extension  of  street  over  right  of  way,  held 
constitutional. — Town  of  Emery  v.  Chicago,  M. 
&  St.  P.  Ry.  Co.,  153  N.  W.  655. 

^=»I0  (Neb.)  The  state  can  authorize  such  cor- 
porations as  it  sees  fit  to  exercise  the  r^ht  of 
eminent  domain  in  the  public  interest. — Rogers 
V.  Cosgrave,  153  N.  W.  569. 

That  a  corporation  derives  its  charter  from 
another  state  held  not  to  prevent  it  from  com- 
plying with  the  Nebraska  statutes  so  as  to  be- 
come a  domestic  corporation  with  the  right  of 
eminent  domain. — Id. 

«=»47  (S.D.)  Under  PoL  Code,  t  1441,  as 
amended  by  Laws  1913,  c.  Ill,  and  section 
1442,  an  incorporated  town  held  authorized  to 
condemn  railroad  rieht  of  way  for  extension 
of  street  across  it— Town  of  Emery  v.  Chica- 
go, M.  &  St.  P.  Ry.  Co.,  153  N.  W.  655. 

An  incorporated  township,  by  authority  dele- 
gated by  the  state  by  Pol.  Code,  H  1441,  1442, 
could  condemn  railroad  property  for  extension 
of  street  over  the  right  of  way  despite  the 
previous  condemnation  by  road. — Id. 


n.  OOMFENSATXOK. 

(A)  Receanlty  and   anlllclenc^  In   General. 

€=>69  (Iowa)  Private  property  cannot  be  taken 
for  public  use  without  first  making  or  providinj; 
for  compensation.— De  Castello  v.  City  of  Cedar 
Rapids.  153  N.  W.  353. 

(B)  Taklnar      or      luJnFlns      Propertr       •* 

Ground  for  Contpensntion. 

^»90  (Minn.)  Damages  to  abutting  property 
from  the  construction  of  an  embankment  in  a 
hi!;liway  is  an  invasion  of  the  owner's  rights,  for 
which  Const,  art  1,  !  13,  requires  compensation. 
-Austin  V.  Hennepin  Coonty,  153  N.  W.  738. 

ni.  PROCEEDINGS  TO   TAKE  FRCP* 
ERTT  AND  ASSESS  COM- 
PENSATION. 

4=9 1 70  (Neb.)  Evidence  that  negotiationB  be- 
tween parties  for  the  sale  and  purchase  of  land 
had  failed  because  of  disagroemeuts  held  to  suf- 
ficiently show  that  the  parties  could  not  agree, 
and  to  authorize  the  ascertainment  of  damages 
by  condemnation  under  Kev.  St  1!U3,  {  5945. — 
Uogers  V.  Cosgrave,  153  N.  W.  569. 

Where  one  of  two  owners  in  common  of  land 
fails  to  agree  to  sell  same,  it  is  unnecessary  to 
negotiate  with  the  other  preliminary  to  the  as- 
certainment of  damages  by  condemnation  under 
Rev.  St  1913,  i  5945.— Id. 

®=>220  (Neb.)  In  eminent  domain  proceedings 
it  is  proper  to  permit  the  juiy  to  view  the 
premises,  and  make  their  observations  with  other 
evidence,  the  basis  of  their  verdict — Drollinger 
V.  Hastings  &  N.  W.  R.  Co.,  153  N.  W.  619. 
An  instruction  to  the  jury  in  condemnation 
proceedings  authorizing  a  view,  and  directing 
them  to  look  over  tbe  premises,  but  not  to 
discuss  it  among  themselves,  is  a  sufficient 
compliance  with  Rev.  St.  1913,  {  7847,  authoris- 
ing a  view. — ^Id. 

®=>238  (Neb.)  Where  an  appeal  from  an  award 
in  condemnation  proceedings  is  tried  on  the 
transcript  from  the  county  court,  matters  which 
the  appraisers  could  not  have  properly  consider- 
ed cannot  begiven  in  evidence.— Clarke  v.  Nem- 
aha Valley  Drainage  Dist  No.  2,  153  N.  W. 
584. 

rv.  REMEDIES  OF  OWNERS  OF 
PROFERTT. 

4=3271  (Minn.)  Where  damages  to  private 
property  from  the  construction  of  an  embank- 
ment in  a  highway  are  consequential  only,  the 
owner's  right  to  go  into  court  and  require  com- 
pensation to  be  made  satisfies  the  requirements 
of  Const,  art.  1,  8  13,  as  to  compensation. — Aus- 
tin V.  Hennepin  County,  153  N.  W.  738. 

4=>285  (Minn.)  The  obligation  to  pay  compen- 
sation for  damages  to  private  property  urom 
the  construction  of  an_  embankment  in  a  high- 
way rests  on  the  political  subdivision  invading 
such  right  where  the  Ijegialature  has  made  no 
other  provision  for  payment — ^Austin  v.  Henne- 
pin County,  153  N.  W.  738. 

Liability  for  damages  from,  the  constmction 
of  an  embankment  in  a  highway  held  to  rest  on 
the  county  constructing  the  embankment  within 
a  village,  and  not  on  the  village. — Id. 

V.  TITIE  OR  RIGHTS  ACQUIRED. 

4=>323  (Iowa)  Though  a  railroad  company  had 
not  reached  plaintiff's  land,  held  that  where  it 
had  actually  done  work  on  the  proposed  road 
there  was  an  actual  commencement  of  construc- 
tion, within  Code  1897,  i  2015,  declaring  an 
eight-year  abandonment  shall  work  a  forfeiture. 
— Vandewater  v.  Chicago.  B.  I.  &  P.  Ry.  Co_ 
153  N.  W.  190. 

<S=>325  (Iowa)  Under  Code  1807,  {f  1995,  2015. 
2016,  the  failure  of  a  railroad  company  to  oper- 
ate Its  line  for  eight  years,  or  its  failure  to 
proceed  with  construction  tor  that  time^  works 
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a  reversion  of  the  right  of  way.— Vandewater 
•V.  Chicago,  H.  I.  4  P.  Ky.  Co.,  153  N.  W.  190. 
Under  Code  1897,  i  2015,  declaring  that 
-where  a  railroad  company,  having  begun  work, 
abandona  it  for  eight  years,  the  right  of  way 
shall  revert  to  the  owner,  in  case  of  such  aban- 
donment, the  owner  need  not  return  the  compen- 
sation hefore  suing  to  quiet  hia  title. — Id. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Damages,  «=>130. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitational  Law,  ®=»228,  246. 

EQUITY. 

See  Action,  «s>22,  26;  Banks  and  Banking, 
$=>40;  Cancellation  of  Instruments;  Credi- 
tors' Suit;  Execution,  4=»268;  Infants,  €=» 
31;  Injunction ;  Judgment,  «=9447-461; 
Jury,  ^=»13;  Marshaling  Assets  and  Securi- 
ties; Partition;  Quieting  Title;  Reformation 
of  Instruments;  Specific  Performance;  Sub- 
rogation;   Taxation,  «=>607-611;    Tmsta 

I.  jmUSDXOTION,   FBIlfOIPX.ES,  AMD 
MAXIMB. 

(A)  Hstare,    Oronnda,    Sabjeota,    and    Bz- 
tent  of  JvrladtctlOB  In  Qaaeral. 

«s»39  (N.D.)  A  court  of  equity,  after  obtain- 
ing jurisdiction,  will  retain  same  to  administer 
complete  relief  and  do  entire  justice.— Schmidt 
V.  Johnstone,  163  N.  W.  293. 
^=»39  (S.D.^  When  equity  acquires  jurisdic- 
tion for  any  purpose,  it  will  retain  jurisdiction 
and  dispose  of  all  of  the  issues  presented. — 
Casey  v.  Smith,  153  N.  W.  918. 

(O)  Prlnelples  and  Maxima  of  Bqulty. 

9=»65  (N.D.)  A  promoter  who  by  issuance  of 
stock  to  "dummies"  for  assignment  to  himself 
in  violation  of  his  agreement  not  to  purchase 
more  than  ten  shares  held  not  entitled  to  com- 
plain in  equity  because  the  directors  sold  the 
balance  of  the  capital  stock  to  deprive  him  of 
control. — Cross  v.  Farmers'  Blevator  Co.  of 
Dawson,  158  N.  W.  279. 

V.  ZnnODEMOE. 

«=>339  (Mich.)  Under  Chancery  Rnle  10,  aabd. 
"a,"  a  swora  answer,  demanded  by  the  com- 
plainant in  a  cause  heard  upon  an  issne  joined 
and  proof  taken  in  open  court,  did  not  have 
the  force  of  evidence,  except  as  to  admissions. 
— Helmer  t.  Van  Wormer,  163  N.  W.  1. 

ESCROWS. 

€=»3  (N.D.)  A  depositary  is  agent  of  both  par- 
ties, and  is  empowered  to  aid  neither. — Thorn- 
hill  T.  Olson,  153  N.  W.  442. 
9=99  (N.D.)  Conditions  stipulated  in  a  written 
escrow  agreement  upon  which  the  second  de- 
livery of  a  deed  shall  be  made  are  conditions 
precedent  to  such  delivery.— Thomhill  v.  Olson, 
153  N.  W.  442. 

Ability  to  perform  an  escrow  agreement,  with- 
out full  performance,  does  not  amount  to  com- 
pliance with  the  agreement — Id. 
9=9 10  (N.D.)  The  legal  delivery  by  the  deposi- 
tor of  a  deed  placed  in  escrow  is  technically 
known  as  the  "second  delivery."- Thomhill  t. 
Olson.  153  N.  W.  442. 

9=9 1 4  (N.D.)  Delivery  of  a  deed  by  a  deposita- 
ry without  a  cash  payment  being  made  as  stipu- 
lated by  the  escrow  agreement  held  unauthoriz- 
ed and  invalid,  though  the  depositary  received 
a  check  for  the  amount  of  such  payment. — 
Thornhill  v.  OUon,  153  N.  W.  442. 

The  delivery  by  the  depositary  of  a  deed  plac- 
ed in  escrow,  on  receipt  of  check,  where  pay- 


ment ia  to  ha  made  In  cash  Is  unauthorized; 
mere  substantial  performance  being  insufficient. 
-Id. 

Delivery  of  a  deed  by  the  depositary  in  vio- 
lation of  the  escrow  agreement,  being  a  de- 
livery without  ttie  grantor's  consent,  passes  no 
title.— Id. 

A  delivery  of  a  deed  by  a  depositary  in  ex- 
cess of  its  powers  is  void. — Id. 

A  bank's  reception  of  a  check  in  lieu  of  mon- 
ey to  be  paid  as  a  condition  precedent  to  a 
second  delivery  of  a  deed  held  by  the  bank  in 
escrow  did  not  amount  to  a  loan  of  money  by 
the  bank. — Id. 

A  depositary's  acceptance  of  a  check  in  lien 
of  money  stipulated  for  by  the  escrow  agree- 
ment, not  being  the  act  of  the  grantors,  was 
void  as  in  excess  of  the  depositary's  authority. 

ESTATES. 

See  Dower;  Eminent  Domain,  «=»325 ;  Execu- 
tors and  Administrators;  Gifts,  9=>45;  Home- 
stead;   Idfe  Estates;    Wills. 

ESTOPPEL. 

See  Appeal  and  Error,  «sal54-ie(2,  882,  883; 
Dedication,  9=>53 ;  Divorce,  €=3l'G7 ;  Hus- 
band and  Wife,  <S=>e2;  Insurance,  <©=3378, 
392,  784;  Landlord  and  Tenant,  <S=»G6 ;  Mu- 
nicipal Corporations,  9=>18;    Sales,  9=>126. 

EVIDENCE. 

See  Adoption,  9s>17;  Animals;  Appeal  and 
Error,  <8=>212,  213,  232,  280,  671,  719,  743, 
901-930,  970,  999-1016,  1010-1024.  1048- 
1U58,  1W»;  Arson;  Assault  and  Battery, 
®=»28 ;  Attorney  and  Client,  $=372 ;  Banks 
and  Banking,  <£=>39;  Bastards,  9=»64,  78, 
92;  Bills  and  Notes,  i&=>498,  523;  Bound- 
ariei;  Brokers,  $=>ti6;  Carriers,  $=321,  132, 
2Wi,  228,  230,  317,  318;  Conspiracy,  «=s>19; 
Contracts,  «=s>29,  99 :  Corporations,  <3=>482 ; 
Creditors'  Suit,  ®s>44;  Criminal  Law,  ®=3 
306-552,  1119,  1159,  1169-1170%  ;  Damages, 

.  «=»166-186:  Death,  «=»58-76;  Dedication, 
«=»41,  44;  Deeds,  <8=»68,  196,  211;  Depo^- 
tions;  Divorce,  9=»130-133;  Drains,  9=>14, 
71;  Easements,  ®=s>36;  Electricity,  «=>11, 
19;  Embezislement ;  Eminent  Domain,  9=> 
170,  238;  Equity,  <3=>339;  Executors  and 
Administrators,  e=22,  221;  Fraud,  «=a50- 
58;  Frauds,  Statute  of,  ^=3158;  Fraudulent 
Conveyances,  <S=>295;  Gifts.  9=»4!>,  40; 
Guardian  and  Ward,  9=>157:  Highways, 
9=>184 ;  Homestead,  9=3l81 ;  Homicide,  9=> 
170-250;  Husband  and  Wife,  iS=313 ;  In- 
junction, 9=>126;  Insane  Persons,  9=>2;  In- 
surance, <e=76,  646,  665.  818,  819;  Intoxi- 
cating Liquors,  9=376,  233,  279;  Judgment, 
<S=>199,  461;  Landlord  and  Tenant,  <8=>40, 
169;  Larceny,  9=»65;  L<%8  and  Logging,  $s> 
8;  Malicious  Prosecution,  9=»58,  64;  Mas- 
ter and  Servant,  9=>80,  250%,  2C4-27S;  Me- 
chanics' Liens,  9=»281 ;  Mines  and  Minerals, 
<8=55 ;  Mortgages,  «=25,  38,  74,  86 ;  Mu- 
nicipal Corporations,  9=>3S,  611,  706,  SI8; 
Names,  9=18;  Negligence,  9=3l34;  New 
Trial,  9=922,  99;  Parent  and  ChUd,  9=>8; 
Partnership,  ®=>217;  Physicians  and  Sur- 
:eons,  9=^14,  18;  Principal  and  Agent,  9s> 
9,  23,  123;  Quieting  TiUe;  Railroads,  9=> 
9,  398;  Rape,  9=>38-62;  Release,  9=57: 
Sales,  9=52,  181,  357-359;  Schools  and 
School  Districts,  9=97.  Ill,  142;  Specific 
Performance,  9=121;  Statutes,  9=283,  288; 
Street  Railroads,  9=»113.  114  ;  Taxation,  9= 
643,  611;  Threats,  9=7;  Trial,  9=59-06, 
139;  Trusts,  9=44,  89,  372;  Vendor  and 
Purchaser,  9=244,  350;  Waters  and  Water 
Courses,  9=114,  178:  Wills,  9=52,  55,  58, 
03,  163.  164,  166;  Witnesses;  Work  and  La- 
bor, 9=28. 
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I.  JirnXOIAt.  HOTICE. 

€=>9  (N.D.)  Judicial  notice  may  be  taken  of 
whether  a  mathematical  computation  would 
establish  that  a  man  standing  on  a  roof  would 
be  within  the  range  of  vision  of  a  person 
standing  in  the  street— Wyldes  v.  Patterson, 
153  N.  W.  630. 

H.  PRESUMPTIONS. 

*=»78  (N.D.)  Under  Comp.  Laws  1913,  {  7936. 
the  withholding  or  failure  to  produce  available 
evidence  creates  a  presumption  against  the 
party  withholding  it— Wyldes  v.  Patterson,  153 
N.  W.  630. 

e=>83  (Mich.)  It  will  be  presumed  that  the  pro- 
ceeds of  bonds  will  be  applied  as  legally  au- 
thorized.-^ommon  Council  of  City  of  Detroit 
V.  Engel,  153  N.  W.  537. 

€=83  (S.D.)  The  general  presumption  is  in 
favor  of  the  re^Iarity  of  the  action  of  the 
railroad  commission  appointed  and  empowered 
to  require  the  construction  and  maintenance  of 
side  tracks,  and  it  should  only  be  overturned 
when  it  clearly  api>ear8  that  the  facts  do  not 
justify  it— Nedved  v.  Chicago,  M.  &  St  P. 
Hy.  Co.,  J53  N.  W.  886. 

€=s>84  (Minn.)  The  presumption  arising  from 
the  giving  of  a  promissory  note  that  no  demand 
is  then  due  from  the  payee  to  the  maker  is 
rebuttable.— Sullivan  Lumber  Co.  v.  Thorn,  153 
N.  W.  616. 

IV.  BEI<.BVANCT.MATEKIAi:.ITT,AND 

COmPKTENCY  IN  GENERAI.. 
(A)  Facta  1b  Issue  aad  Rele-vant  to  laasea. 

$=9 1 00  (N.D.)  Circumstantial  evidence  is  com- 

getent.— State  Bank  of  New  Salem  v.  Bismarck 
Mevator  &  Inv.  Co.,  153  N.  W.  459;   Hollands- 
worth-Hart  Lumber  Co.  v.  Same,  Id.  461. 

®s>lll  (Iowa)  In  action  for  flooding  land,  evi- 
dence that  method  of  constructing  railroad 
bridges  was  recognized  as  standard  by  con- 
struction engineers,  and  was  in  general  use, 
held  improperly  excluded. — Thompson  v.  Illi- 
nois Cent  R.  Co..  153  N.  W.  174. 

€=»II3  (Iowa)  In  action  for  false  representa- 
tions on  sale  of  land,  evidence  as  to  price  paid 
by  defendant  held  admissible;  he  having  con- 
tracted for  the  land  shortly  before  and  received 
his  deed  on  the  day  of  his  conveyance  to  plaiu- 
tiff.— VVUey  v.  Dean  Land  Co..  153  N.  W.  145. 

^=»\\3  (Minn.)  Where  the  seller  in  good  faith 
sold  the  goods  on  the  buyer's  refusal  to  take 
same,  held,  that  the  price  received  was  evidence 
of  the  market  value.— Greenhut  Cloak  Co.  v. 
Oreck,  153  N.  W.  613. 

9=>II6  (N.D.)  In  an  action  for  wages,  evidence 
that  plaintiff  could  not  read  or  write  English 
was  admissible  to  explain  mistakes  in  dates  in 
a  lien  statement  offered  by  defendant  to  show 
that  a  less  amount  than  claimed  was  due.— Rit- 
tle  y.  Woodward,  153  N.  W.  951. 

(B)  Res  Oeatn. 

«=9l2l  (Minn.)  A  letter  written  between  the 
officers  of  a  corporation  concerning  the  com- 
pensation of  defendant  and  her  husband,  of 
wliich  they  had  no  knowledge,  is  inadmissible. 
—Sullivan  Lumber  Co.  v.  Thorn,  153  N.  W. 
616. 

«s»l22  (N.D.)  Statements  made  by  an  inaored 
immediately  before  he  left  his  family  and  almost 
immediately  before  his  death  are  admissible  on 
the  issue  of  suicide  as  part  of  the  res  geste. — 
Messersmith  v.  Supreme  liodge  Knights  of  Pyth- 
ias, 153  N.  W.  989. 

€=»I23  (Mich.)  Unsworn  statements  are  ad- 
missitde  as  a  part  of  the  res  gesta;,  when 
spontaneous  and  unreflecting,  when  made  be- 
fore there  has  been  time  to  contrive  and  mis- 
represent,  and   when   relating   to   the  circum- 


stances of  the  preceding  occnrrence. — Rogers  v. 
Saginaw-Bay  (Sty  Ry.  Co.,  153  N.  W.  784. 
®=>  1 23  (Mich.)  Admissions  made  after  the  acci- 
dent and  out  of  the  hearing  of  plaintiff,  by  the 
driver  of  the  car  in  which  plaintiff  was  riding 
when  injured,  are  inadmisaibie  except  to  con- 
tradict the  driver.—Loose  v.  Deerfield  Tp.,  153 
N.  W.  913. 

€=3 1 23  (Minn.)  A  statement  by  insured  two 
or  three  minutes  after  an  accident,  that  he  had 
accidentally  shot  himself,  held  admissible  as 
part  of  the  res  gestffi. — Meyer  v.  Travelers'  Ins. 
Co..  153  N.  W.  523. 

$=»I26  (Mich.)  In  action  against  street  rail- 
way for  injuries  causing  death  of  plaintiff's 
intestate,  it  was  for  plaintiff  to  prove  the 
spontaneity  of  intestates  statement  as  to  how 
he  was  injured,  and,  where  it  was  not  shown 
how  long  after  the  injury  the  statement  was 
made  or  any  loss  of  intestate's  faculties,  it  was 
inadmissible. — Rogers  v.  Saginaw-Bay  City  Ry. 
(3o.,  153  N.  W.  784. 

€=3 1 27  (Iowa)  In  an  action  for  injuries,  it  was 
error  to  exclude  evidence  of  plaintiff's  com- 
plaints of  present  pain. — Middleton  v.  CSty  of 
Cedar  Falls,  153  N.  W.  1040. 

€=>I27  (Mich.)  In  a  personal  injury  action,  a 
witness  may  testify  that  after  the  accident 
plaintiff  made  complaints  of  pain. — Loose  t. 
Deerfield  Tp..  153  N.  W.  913. 

(C)   similar  Facta  and  Tranaactlons. 

€=3 1 29  (Iowa)  In  an  action  for  digging  a  well, 
held,  that  the  digi^er  might  testify  as  to  the 
quantity  and  quality  of  water  and  the  effect 
that  pumping  would  have.— Smith  v.  Beck,  153 
N.  W.  76. 

iSs»l35  (Mich.)  In  an  action  for  fraud  in  ob- 
taining goods  on  a  false  financial  statement  of 
buyer,  evidence  of  prior  financial  statements 
given  by  him  to  the  seller  held  admissible  to 
show  intent— Krolik  v.  Lang,  153  N.  W.  6SC. 

V.  BEST  ANS  SECONDABT  EVIDENCE. 

9=9 1 58  (N.D.)  In  an  action  by  a  corporation 
for  goods  sold,  testimony  of  a  corporate  officer, 
based  on  entries  in  books  in  possession  of  the 
corporation,  was  incompetent,  as  the  books  of  ac- 
count were  the  best  evidence. — Dr.  R.  D.  Eaton 
Chemical  Co.  v.  Doherty,  163  N.  W.  966. 
«s>l87  (Neb.)  The  sufficiency  of  a  foundaticm 
for  secondary  evidence  of  the  contents  of  a 
ledger  is  for  the  trial  judge. — Bishop  v.  Xiincoln 
Baseball  Club.  153  N.  W.  586. 

VI.  DEKONSTBATIVE     EVIDENCE. 

<S=»I92  (S.D.)  In  an  actiou  for  personal  in- 
juries the  exhibition  of  plaintiffs  injured  limb 
to  the  jury  held  not  erroneous. — Van  Horn  V. 
Simpson,  153  N.  W.  883. 

VII.  ADMISSIONS. 

(A)  Nature,  Forna,  and  Inoldenta  In  Gen- 
eral. 

€=9200  (Mich.)  In  action  against  defendants 
for  loss  in  a  storm  of  plaintiffs'  lighter  taken 
without  permission,  an  admission  of  liability 
by  a  defendant  held  admissible.— Land  t.  Lou^, 
153  N.  W.  12. 

9=3213  (Iowa)  In  an  action  for  money  receiv- 
ed, evidence  of  a  proposition  for  settlement  by 
leaving  the  matter  to  disinterested  parties, 
which  was  not  material  to  the  issues  raised, 
was  properly  stricken.— Oogerty  Bros.  t.  Cros- 
by. 153  N.  W.  154. 

(D)  Br  Asenta  or  Otber  RepresentntlTea. 

€=>253  (Neb.)  Where  an  unlawful  conspiracy 
is  established,  everything  said,  written,  or  done 
by  any  of  the  conspirators  in  furtherance  of 
the  common  purpose  may  be  proved  against 
each  and  all  of  them,  in  an  action  for  damages. 
-Marsh-Burke  Co.  t.  Xost.  153  N.  W.  573. 
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Tin.  DBOI.AXLATIOVS. 

(A)  Ifatare,   Form,  and  Incident*  In  G«n- 
ernl. 

^=»27l  (N.D.)  In  an  action  on  an  insaaance  pol- 
icy, a  letter  written  by  the  defendant  to  its  sec- 
retary held  inadmissible,  where  plaintiff  denied 
having  ever  seen  the  letter. — Messersmith  v.  Su- 
preme Lodge  KnighU  of  Pythias,  153  N.  W.  889. 

IX.  HEARSAT. 

€=>3t4  (N.D.)  Exclusion  of  evidence  which  was 
purely  hearsay  and  could  have  only  a  remote 
connection  with  the  case  field  not  error. — Wil- 
son V.  Northern  Pac.  By.  Co.,  163  N.  W.  429. 

X.  BOOUlIEirrARY  EVTDENOE. 

(C)  Private  "WrltlnRa  and  Pnblioatlona. 
^=>359  (Minn.)  A  properly  verified  photograph 
though  admissible  to  illustrate  the  testimony  of 
a.  competent  witness,  is  not  original  evidence. 
— O'Neil  v.  Potts,  153  N.  W.  85«. 
®=>339  (N.D.)  Where  a  fact  may  be  proved  by 
simple  mathematical  demonstration,  photo- 
graphs and  other  testimony  seeking  to  con- 
trovert the  established  la^'s  of  mathematics 
are  properly  excluded. — Wyldes  v.  Patterson, 
153  K.  W.  630. 

Exclusion  of  photographs  held  not  error, 
where  the  premises  involved  were  within  three 
blocks  of  the  courthouse,  and  an  inspection 
was  both  practicable  and  ^ssible. — Id. 

The  admission  or  rejection  of  photographs  is 
largely  within  the  trial  court's  discretion. — Id. 

Photographs  are  received  to  aid  the  jury  in 
applying  the  evidence,  and  should  be  excluded 
when  they  confuse,  rather  than  aid. — ^Id. 

Photographs  which,  instead  of  showing  the 
conditions  existing  at  the  time  in  question, 
show  men  in  various  assumed  situations  to 
illustrate  the  contentious  of  the  parties,  should 
be  excluded.— Id. 

(D)   Prodnetlon,    Antlientlcatlon,    and    Bf- 
fect. 

^=>376  (S.D.)  A  card  index  record,  used  in  a 
wholesale  house  to  show  the  state  of  a  custo- 
mer's account,  is  admissible  in  an  action  to  re- 
cover a  balance  due  on  merchandise,  when  .iu- 
thenticated  by  evidence  of  the  persons  by  whom 
it  was  kept.— Haley  &  Lang  Co.  v.  Del  Vecchio, 
153  N.  W.  898. 

<@=>382  (N.D.)  The  questions  whether  photo- 
graphs are  sufficient! .y  verified  are  primarily 
addressed  to  the  trial  court's  discretion.— 
Wyldes  v.   Patterson,   153   N.   W.   630. 

XI.    PAROI.  OR  EXTRINSIC  EVIBENCE 
AFFECTING  WRITINGS. 

(A)   Contradicting,  Tarylns,  or  Addlngr  to 
Terms   of  Written    Inatrnment. 

4=»386  (S.D.)  Matters  appearing  in  the  judg- 
ment roll  on  which  is  based  the  judgment 
pleaded  as  res  judicata  cannot  be  varied  by 
parol.— Culbane  v.  Ktting,  153  N  W.  .301. 
^=9397  (S.D.)  One  seeking  to  recover  on  a  writ- 
ten contract  must  rely  on  the  writing  as  exe- 
cuted, or  must  haye  the  same  reformed. — Van 
Abel  V.  Wemmering,  153  N.  W.  911. 
«S=>4I7  (Iowa)  Under  Code,  §S  3250,3252,3253, 
held,  that  the  execution  and  acknowledgment  of 
articles  of  adoption  did  not  preclude  the  natural 
parent  from  testifying  that  the  adopting  parents 
agreed  to  leave  their  propertv  to  the  child. — 
Homer  v.  Maxwell.  153  N.  W.  331. 

(C)   Separate    or    Sabae«nent    Oral    Asree* 
ntent. 

^=9441  (Mich.)  In  an  action  for  the  price  of  a 
machine  sold  to  defendant,  representations  in- 
ducing the  purchase  held  not  false  representa- 
tions, but  to  amount  to  a  verbal  warranty,  in- 
admiaeible   to   vary  the   terms   of   the   written 


contract  of  sale.— LindTemian  Maeh.  Co.  t. 
Shaw-Walker  Co.,  153  N.  W.  34. 
«=44l  (Mich.)  Express  warranty  contained  in 
an  order  for  sale  of  gasoline  engine  held  con- 
trolling, BO  that  conversations  between  buyer 
and  seller's  agent  prior  to  and  at  the  time  of 
purchase  relating  to  bargain  were  inadmissible. 
— Mishler  v.  International  Harvester  Co.,  153 
N.  W.  1059. 

(D)   Constrnctlon    or   Application    of   I>an> 
Vnave  of   IVritten  Inntroaient. 

9=3450  (Minn.)  Where  a  provision  of  a  crop- 
ping contract  was  ambiguous,  held,  that  evi- 
dence of  the  understanding  of  the  parties,  as 
well  as  their  subsequent  acts,  was  admissible 
to  remove  the  ambiguity. — Lynch  v.  Monarch 
Elevator  Co.,  153  N.  W.  597. 
«=9458  (Minn.)  Where  a  contract  for  the  cut- 
ting and  delivery  of  logs  was  ambiguous,  the 
Qourt  properly  received  oral  testimony  at  the 
surrounding  circumstances,  to  determine  its 
meaning.— O'GonneU  v.  Ward,  153  N.  W.  865. 

XII.   OPINION   EVIDENCE. 

(A)  OoneinalonB  and  Oplulona  of  'Witness- 
es  In  General. 

®=>47l  (Iowa)  A  statement  of  a  witness  in 
position  to  see  that  he  did  not  think  that  an 
automobile  struck  either  of  the  horses  hitched 
to  a  wagon  is  one  of  fact. — Zellmer  v.  Mc- 
Xaigue.  153  N.  W.  77. 

^=»47l  (Iowa)  In  an  action  by  a  motorist,  run 
down  by  a  street  car,  his  wife,  who  was  driv- 
ing, cannot  testify  as  to  whether  her  husband 
apparently  saw  she  could  not  control  the  ma- 
chine; that  calling  for  a  conclusion  of  the  wit- 
ness.— Plannery  v.  Interurban  Ry.  Co.,  153  N. 
W.  1027. 

®=»47l  (Mich.)  In  an  action  on  a  policy  on  a 
stallion,  testimony  of  plaintiff  that  when  he 
bought  horse  and  others  the  $2,0(X)  cash  paid 
was  for  the  insured  animal,  because  the  seller 
claimed  there  was  a  note  still  outstanding  on 
him  which  she  had  to  discharge,  was  not  im- 
proper as  a  conclusion  of  the  witneBs.— Simmons 
V.  National  Live  Stock  Ins.  Co.,  153  N.  W.  696. 
<S=>47I  (Mich.)  In  a  personal  injury  action, 
testimony  that  plaintiff  talked  as  ifhe  had  dif- 
ficulty in  breathing  is  admissible  as  a  stnteinent 
of  fact,  though  made  in  reply  to  a  question  call- 
ing for  an  opinion. — Loose  v.  Deerueld  Tp.,  153 
N.  W.  918. 

iS=47l  (N.D.)  Refusal  to  strike  a  witness'  an- 
swer as  to  what  direction  a  fire  came  from  held 
not  error,  though  it  was  a  conclusion. — Wilson 
V.  Northern  Pac.  Ry.  Co.,  153  N.  W.  420. 
€=472  (Iowa)  Testimony  that  plaintiff 
thought  he  could  pass  in  front  of  the  street  car 
which  struck  him  held  not  to  invade  the  prov- 
ince of  the  jury. — Flannery  v,  Interurban  By. 
Co.,  153  N.  W.  1027. 

®=»472  (Neb.)  An  objection  to  a  question  call- 
ing for  the  opinion  of  an  expert  witnes.s  on  the 
ultimate  fact  to  be  determined  by  the  jury 
should  be  sustained.— Neal  v.  Missouri  Pac.  Ry. 
Co.,  153  N.  W.  492. 

®=>474  (Mich.)  In  an  action  for  damages  for 
false  representations  inducing  a  purchase  of 
land,  where  a  witness  testified  that  he  did  not 
know  the  market  value  of  such  laud,  it  was 
error  to  admit  his  testimony  thereof.— McCor- 
mick  V.  Bradbury,  153  N.  W.  780. 
€=»474  (Mich.)  In  an  action  for  assault,  noib 
expert  witness  held  properly  permitted  to  state 
bis  opinion  as  to  plaintiff's  subsequent  abilitv  to 
work.— Poster  v.  Krause,  153  N.  W.  1066. 
®=>474  (Neb.)  The  owner  of  the  property  de- 
stroyed by  fire  held  competent  to  testify  as  to 
its  value. — Neal  v.  Missouri  Pac.  Ey.  Co.,  153 
N.  W.  492. 

<S=>488  (Iowa)  Evidence  held  to  show  that 
plaintiff  wa.^  qualified  to  express  an  opinion  as 


For  CBMS  In  Deo.  Dig.  A  Am.  Dig.  Key  l4o.  Series  &  Indexes  see  same  topic  and  KBY-NUMBBR 

Digitized  by  VjOOQIC 


IMidMiMi 


168  NORTHWBSTBBN  KEPORTBB 


1126 


to  the  value  of  land. — ^WUey  t.  Dean  Land  Oo.. 
153  N.  W.  145. 

(B)  8abJ««ta  of  Bxpert  Teatlmony. 

9s>505  (Iowa)  In  a  personal  injury  action,  tes- 
timony by  plaintiff,  who  had  qualified  as  an  ex- 
pert, that  the  neckyoke,  the  breaking  of  which 
caused  the  accident,  was  the  best  that  was 
made,  held  not  incompetent,  as  calling  for  a  con- 
clusion.—Miller  T.  Harrison  County,  153  N.  W. 
1033. 

In  a  perscmal  injury  action,  evidence  by  plain- 
tiff's doctor,  as  to  "what  would  be  the  natural 
and  probaUe  result  of  an  injury  of  that  kind 
to  the  rib  that  you  have  described,"  was  not  er- 
roneoos,  as  calling  for  a  conclusion. — Id. 
<S35I3  (Mich.)  The  question  of  the  construc- 
tion and  condition  of  a  country  highway  is  not 
one  for  expert  testimony.— Loose  v.  Deerfield 
Tp..  153  X.  W.  913. 

9=9514  (Minn.)  Permitting  expert  witnesses  to 
give  their  opinion  as  to  the  distance  within 
which  defendant's  automobile  could  have  been 
stopped,  held  not  error. — Johnson  t.  Quinn,  153 
N.  W.  267. 

4=9520  (Iowa)  In  action  against  carrier  for 
damages  to  shipment  of  live  stock,  testimony  as 
to  number  of  cattle  which  could  be  placed  in 
a  car  without  overcrowding  held  a  proper  mat- 
ter for  expert  testimony.— Colsch  t.  Chicaga 
M.  &  St  P.  By.  Co.,  153  N.  W.  327. 

(C)  Competener  of  Eizperta. 

9=»539*/2  (Mich.)  Witnesses  held  sufficiently 
qualified  to  testify  as  experts  to  the  speed  of 
defendant  street  railroad's  car,  which  collided 
with  plaintiff's  coal  wagon. — Millette  y.  Detroit 
United  Ry.,  153  N.  WTIO. 
$=3545  (Iowa)  In  an  action  for  digging  a  well, 
evidence  by  the  digger  of  the  well  as  to  the 
effect  pumping  had  in  clearing  the  water  in 
other  wells  similarly  constructed  held  admissi- 
ble on  the  question  of  the  witness'  qualifications 
as  an  expert.— Smith  v.  Beck,  153  N.  W.  76. 
^=>S46  (Neb.)  The  determination  of  a  wit- 
ness' competency  to  testify  as  to  value  of  per- 
sonalty pests  largely  in  the  court's  discretion. — 
Meyers  &  Cox  v.  Western  Union  'Telegraph  Co., 
163  N.  W.  55a 

(D)  Bzamtnatlon  of  Bzperta. 

^^553  (Minn.)  A  question  asking  a  medical 
witness  for  his  opinion  as  to  the  permanency  of 
the  injuries  to  plaintiff's  jaw,  when  based  on 
the  testimony  ot  plaintiff  and  that  of  his  at- 
tending physician,  held  not  open  to  the  objec- 
tion that  it  did  not  give  the  elements  and  was 
too  broad.— Johnson  v.  Quinn,  153  N.  W.  267. 

<F)  Rlfcet  of  Opinion  EvldeBCe. 

4=»568  (Neb.)  Testimony  of  a  member  of  a 
firm  which  was  a  party  to  the  action  as  to  his 
best  judgment  as  to  the  market  value  of  cer- 
tain cattle,  held  not  such  a  conclusive  admis- 
sion as  precluded  the  consideration  of  other 
competent  evidence. — Meyers  &  Cox  v.  Western 
Union  Telegraph  Co.,  153  N.  W.  658. 

XTV.  WEIGHT  AKD  SUFFICIENOY. 

€=9598  (Minn.)  A  verdict  cannot  be  disturbed 
for  insufficiency  of  the  evidence,  though  the 
greater  number  of  witnesses  may  nave  been  for 
the  unsuccessful  party.— George  A.  Hormel  Co. 
V.  Minneapolis  St  Ry.  Co.,  153  N.  W.  867. 
4=9601  (Minn.)  In  an  action  on  a  note,  evi- 
dence held  to  sustain  defendant's  counterclaim 
for  services  rendered  prior  to  the  execution  of 
the  note.— Sullivan  Lumber  Co.  v.  Thorn,  153 
N,  W.  616. 

EXAMINATION. 

Se«  Evidence,  «=>553 ;   Witnesses,  «s9224-277. 

EXCEPTIONS. 

See  Appeal  and  Error,  4=9260-272,  501. 


EXCESSIVE  DAMAGES. 

See  Damages,  4s»130,  132. 

EXCHANGE  OF  PROPERTY. 

See  Brokers,   43>54;    Yendor  and  Purchaser, 

«S93. 

4=95  (Minn.)  Where  plaintiff  by  frand  induced 
an  exchange  of  his  corporate  stock  for  defend- 
ant's lands,  and  by  agreement  the  stock  was 
pledged  for  a  debt  primarily  that  of  plaintiff 
and  was  sold  by  the  pledgee,  through  the  fraud 
of  plaintiff  to  pay  his  debt,  plaintiff  could  not 
complain  that  the  stodi  was  not  restored  to 
him  on  rescission  of  the  exchange  by  defend- 
ant—Holmes T.  Wilkes,  153  N.  W.  30& 

EXCHANGES. 

4=94  (Minn.)  The  Chamber  of  Commerce  of 
Minneapolis,  which  was  organized  under  Laws 
1883,  c.  138,  held  to  have  authority  to  provide 
by  rule  or  by-law  that  one  member  shall  have  a 
lien  on  another's  membership  for  indebtedness 
entered  into  by  virtue  of  membership  in  the 
Chamber. — Mohler  v.  Chamber  of  Commerce  of 
Minneapolis,  153  N.  W.  617. 
&=>9  (Minn.)  Where,  under  the  rules  of  the 
Chamber  of  Commerce  of  Minneapolis,  a  pro- 
ceeding to  enforce  one  member's  lien  on  anoth- 
er's membership  could  not  be  brought  until  90 
days  from  May  13  or  14,  1907,  held,  that  a 
proceeding  commenced  July  22,  1913,  was  not 
barred  by  the  six-year  statute  of  limitations. — 
Mohler  v.  Chamber  of  Commerce  of  Minneapolis, 
153  N.  W.  617. 

EXECUTION. 

See  Appeal  and  Error,  ^=>82:  Attaclunent; 
Creditors'  Suit  ^=»4,  44:  Oamishment;  Par- 
ties, 4=32 ;    Wills,  4=9ll6. 

V.    STAT,  QUASHIHO.  VAOATXNO.  AMD 
REUEF  AGAINST  EXEOITTXOH. 

4=9 158  (Mich.)  There  being  pending  at  the 
same  time  a  motion  to  strike  a  stay  bond,  as 
defectively  executed,  and  one  to  with&aw  it  and 
substitute  one  properly  executed,  the  latter 
should,  under  Comp.  Laws  1897,  Sf  1O109. 
10410,  be  granted.— Small  v.  Newaygo  Circuit 
Judge,  153  N.  W.  703. 

Vn.   BAIiE. 

(A)   Manner,  Condact,   Taltdlty,  an*   Con- 
firmtnK  or  Vaeatlns. 

4=9258  (S.D.)  An  order  confirming  a  sheriff's 
sale  under  execution  is  final  and  appealable,  and 
a  claimant  of  the  land  cannot  recover  in  an 
action  at  law  until  such  order  is  vacated  or 
set  aside  by  a  court  of  equity.— Casey  ▼.  Smith, 
153  N.  W.  918. 

EXECUTIVE  POWER. 

See  Conatitntiiwal  Law,  4=>76,  80. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Death,  4=995 ;   Wills. 

a.  APPOINTMEirr.   qttai.ifioation, 
AMD   TENITBE. 

4=3 ID  (Minn.)  The  "residence"  referred  to  in 
section  7205,  providing  for  administration  upon 
estates  of  resident  decedents  in  the  county  of 
bis  residence,  means  the  true  home,  the  place 
which  at  decedent's  death  was  the  legal  resi- 
dence, and  not  the  temporary  abiding  place.— 
State  V.  Probate  Ck>urt  of  Aitkin  County,  153 
N.  W.  520. 

4=>22  (Iowa)  It  will  be  presumed  that  a  man 
of  good  standing  and  disinterested,  appointed 
as  a  special  administrator,  will  preserve  an  es- 
tate for  all,  and  that  he,  rather  than  one  of 
those  entitled  to  the  property  under  a  will  which 
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was  the  subject  ot  contest,'  shonld  be  appointed. 

—In  re  Ellenberger's  Estate,  153  N.  W.  1036. 

Where  there  was  a  bona  fide  controversy  be- 
tween those  claiming  under  a  will  and  the  con- 
testants, and  there  was  some  evidence  authoriz- 
ing the  appointment  of  a  special  administrator, 
in  accordance  with  Code,  S  3299,  the  appoint- 
ment cannot  be  held  invalid  as  a  colorable  at- 
tempt on  the  part  of  the  contestants  to  obtain 
evidence. — Id. 

Contest  arainst  the  probate  of  a  will,  con- 
tinued from  time  to  time  in  accordance  with 
Code,  I  3283,  held  to  prevent  immediate  pro- 
bate, and  warrant  the  appointment  of  a  special 
administrator,  cnder  section  3299. — Id.    , 

In  determining  whether  a  special  administra- 
tor should  be  appointed  pending  determination 
of  a  will  contest,  the  question  is  not  whether  the 
evidence  would  warrant  setting:  aside  the  will, 
but  whether  there  is  substantial  evidence  of 
danger  of  loss  and  of  the  invalidity  of  the  wilL 
-Id. 

Evidence  held  to  warrant  the  appointment  of 
a  special  administrator  at  the  suit  of  contest- 
ants, there  being  sufficient  showing  of  danger  of 
loss  and  lack  of  testamentary  capacity  and  un- 
due influence. — Id. 

While  the  settlement  of  the  contest  of  a  will 
will  automatically  remove  a  special  administra- 
tor, the  possibility  of  such  settlement  affords  no 
ground  for  reversing  the  appointment. — Id. 

IV.   COIXECTION  AND  MANAGEMENT 

OF  ESTATE. 

(A)  In  Qenersl. 

4=>II0  (Minn.)  The  surviving  husband  cannot 
as  administrator  of  his  wife  charge  her  estate 
with  taxes  paid  on  the  homestead,  of  which  he 
is  tenant  for  life. — In  re  Walberg's  £&tate,  153 
N.  W.  876. 

V.  AltOWAWOES  TO   SURVIVING 

WIFE,  HTTSBANS,   OB 

CHH.DBEN. 

^=»I9I  (Minn.)  The  right  of  a  surviving  hus- 
band to  select  personal  property  may  be  ex- 
ercised by  his  administrator. — In  re  Walberg'B 
Estate,  153  N.  W.  876. 

VI.  AIXOWANOE  AND  PAYMENT  OF 

CLAIMS. 

CA)  Usbtlltles  ot  Bstst*. 

<=»2I7  (Neb.)  Where  a  son  advanced  money  to 
his  father  and  took  possession  of  his  father's 
land,  agreeing  that  they  would  some  time  adjust 
the  matter,  allowing  for  interest  and  use  of  the 
land,  held,  that  a  decree  adjusting  the  accounts 
should  not  allow  compound  interest  or  interest 
on  the  rentals.— TillBon  v.  HoUoway,  153  N.  W. 
545. 

«=>22l  (Neb.)  Evidence  held  to  sustain  the 
findings  as  to  the  amount  of  money  advanced 
by  defendant  to  his  father  and  as  to  the  rental 
▼alue  of  the  land  occupied  by  defendant. — Till- 
son  T.  HoUoway,  153  N.  W.  545. 

XI.  ACCOUNTING  AND  SETTLEMENT. 
(C)   CkwrsM  and   Credits. 

«=»477  (Minn.)  An  administrator  who  takes 
possession  of  the  real  estate  must  account  for 
the  rents  and  profits  thereof,  and  in  the  absence 
of  an  account  may  be  charged  with  the  rental 
value.— In  re  Walberg's  Estate,  153  N.  W.  876. 

#:»48l  (Minn.)  Just  demands  paid  by  the  ad- 
ministrator without  allowance  by  the  court 
while  Laws  1899,  c  285,  was  in  force,  may  be 
credited  to  him  after  the  repeal  nf  that  act. — In 
re  Walberg's  Estate,  153  N.  W.  876. 

EXEMPTIONS. 

See  Homestead;    Taxation,  <6s>230. 


EXPERT  TESTIMONY. 

See  Qvidencv,  «s»472,  605-S58. 

EXTORTION. 

See  llireats,  i8=>7. 

FACTORS. 

See  Brokers. 

FALSE  IMPRISONMENT. 

X.  CIVIL  LIABILITT. 

(A)  Aota  ConatltntluK  False  Imprlsomment 
and  L,labllltT  Tberefor. 

^=»I5  (Iowa)  The  mayor  of  a  town  held  not 
to  have  been  acting  In  a  judicial  capacity  in 
arresting  and  imprisoning  plaintiS,  and  there- 
fore to  be  liable  for  false  imprisonment. — Foft 
V.  Hamilton,  153  N.  W.  146. 

FALSE  PRETENSES. 

See  Depositions,  €=>101. 

FARES. 

See  Carriers,  «=»12-21. 

FEES. 

See  Attorney  and  Client,  <8=962. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  <3=9l90,  201. 

FENCES. 

See  Boundaries;    Railroads,  $=3279. 

FILING. 

See  Indictment  and  Information,  ®=»i2;  Plead- 
ing, $=9172;  Process,  $s»99;  Beoioval  of 
Causes,  $=>79. 

FINAL  JUDGMENT. 

See  Appeal  and  Error,  $s»S2. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Arson;  Electricity,  ®=3ll;  Negligence,  ^=» 
75,  136, 

FOOTPRINTS. 

See  Criminal  £«w,  $=:>552. 

FORECLOSURE. 

See  Insurance,  $=»328,  388:  Mechanics'  Liens, 
<S=303 ;   Mortgages,  <g=>330-175. 

FOREIGN  CORPORATIONS. 

See  Corporations,  $=>668. 

FOREIGN  JUDGMENTS. 

See  Judgment,  $=>829. 

FORFEITURES. 

See  Eminent  Domain,  $=>323 ;  Insurance.  $S9 
310;  Limitation  of  Actions,  $=s>35;  Usury, 
«=sl47. 

FRAUD. 

See  Assignments,  $=»24,  65;  TMUs  and  Notes, 
$s»489;  Contracts,  $=397;  Corporations,  $=» 
189;  Deeds,  ■S=>72,  211 ;  Evidence,  ■S=»135; 
Exchange  of  Property,  <S=>5;  Frauds,  Stat- 
ute of ;    Fraudulent  Conveyances ;    Insurance, 
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^=9379,  606;  I4mltatioii  of  Actions,  <g=»100; 
Eclcase,  <®=>57,  58;  Sales,  <S=»52,  359;  Schools 
and  School  Diatricts,  €=>97;  Taxation,  4ss> 
498,  543 ;    WUlB,  <S=>106. 

X.  DECEPTION  OONSTIT1TTINO 

FRAUD,  AND   I.IABIUTT 

THEREFOR. 

$:»I2  (Minn.)  A  person  selling  corporate  stock 
on  a  promise  that  the  buyer  will  be  given  a 
salaried  position  with  the  corporation,  and 
knowing  that  the  promise  will  not  be  fulfilled 
is  guilty  of  actionable  fraud. — Holmes  v.  Wilkea 
153  N.  W.  308. 

®=»I3  (Iowa)  Where  the  agent  of  the  vendor 
recklessly  stated  tiie  quantity  of  land  without 
knowledge  as  to  whether  the  statement  was 
true,  and  intending  thereby  to  defraud  the  pur- 
chaser, the  vendor  is  liuble  for  the  damages 
thereby  caused.— Richards  &  Comstock  v.  Fred- 
rickson,  153  N.  W.  151. 

C=^27  (Mich.^  False  statements  by  a  merchant 
as  to  his  liabilities  and  assets,  made  to  procure 
an  extension  of  credit,  and  causing  an  exteu- 
siun  from  one  relying  thereon,  held  actionable. — 
Krolik  V.  Lang,  153  N.  W.  «}86. 

a.  ACTIONS. 

(C)  Evidence. 
^=>50  (Iowa)  To  establish  a  counterclaim  for 
damages  for  misrepresentations  by  a  vendor, 
knowledge  of  the  falsity  of  the  plaintiff's  rep- 
resentations or  its  equivalent  must  be  proven. 
— Kichards  &  Comstock  v.  Predrickson,  153  N. 
W.  151. 

^=>50  (Mich.)  Fraud  is  never  presumed,  and 
the  party  alleging  it  has  the  burden  of  proving 
it— Krolik  v.  Lang,  153  N.  W.  686. 

A  seller  suing  a  buyer  tor  fraud  in  obtaining 
the  goods  on  credit  by  means  of  a  false  state- 
ment has  the  burden  of  proving  the  falsity  of 
the  financial  statement,  its  materiality,  and  re- 
liance thereon.— Id. 

^=52  (Iowa)  On  counterclaim  for  false  repre- 
sentations on  sale  of  stock,  negotiations  for 
which  extended  over  several  months,  held  that 
plaintiff  should  have  been  permitted  to  show 
the  bills  receivable  held  by  the  company  at  the 
time  of  the  transfer.- Uallican  v.  Iowa  Steam 
Laundry  Co..  153  N.  W.  212. 

^=>55  (Mich.)  In  an  action-  for  fraud  in  obtain- 
ing goods  on  credit,  evidence  of  subsequent 
transactions  by  the  buyer  held  admissible. — 
Krolik  V.  Lang,  153  N.  W.  6S6. 

®=>57  (Iowa)  In  action  for  damages  from  false 
representations  on  sale  of  corporate  stock,  evi- 
dence that  the  stock  was  worth  more  than  de- 
fendant paid  held  admissible.— lialligan  v.  Iowa 
Steam  Laundry  Co.,  153  N.  W.  212. 
*~>57  (Mich.)  In  an  action  for  damages  for 
being  induced  to  purchase  certain  lands  bj" 
fraudulent  representations  as  to  its  character, 
exclusion  of  evidence  as  to  the  value  of  the 
land  was  ernmeons,  where  the  measure  of 
damages  turned  upon  such  value.— McOormick 
V.  Bradbury,  153  N.  W.  780. 

€=>58  (Iowa)  Where  defendant  eounterclaimcd 
for  damages  for  misrepresentations  as  to  tibie 
quantity  of  land,  evidence  held  to  show  that 
plaintiff's  agent  knew  of  the  falsity  of  the  rep- 
resentations made  by  him.— Richards  &  Coni- 
•tiock  V.  Fredrickson,  153  N.  W.  151. 

«=>58  (Minn.)  Evidence  held  to  show  that 
plaintiff,  to  induce  a  purchase  of  corporate 
stock  by  one  defendant,  falsely  represented  that 
such, defendant  would  be  given  a  salaried  posi- 
tion with  the  corporation. — ^Holmes  v.   Wilkes, 

(D)  Xtimamta. 

^^59  (Iowa)  The  measure  of  damages  for 
fraudulent   representations    that   there    was    a 


specified  quantity  of  accretion  is  the  value  of 
that  quantity  if  tt  had  been  of  the  same  qual- 
ity as  the  deeded  land  pointed  out  as  accr"- 
tion.— Richards  &  Comstock  v.  Fredrickson,  153 
N.  W.  151. 

^=>60  (Iowa)  The  purchaser  cannot  recover 
from  the  vendor  the  costs  and  attorney's  feaf 
expended  in  an  action  for  possession  against  a 
tenant,  where  he  gave  no  notice  to  the  vendor 
of  the  pendency  of  such  action,  or  opportunity 
to  secure  possession.— Richards  &  Comstock  v. 
fcrednckson,  153  N.  W.  151. 

FRAUDS,  STATUTE  OF. 

See  Specific  Performance,  (Ss939. 

VX   REAI.  PROFERTT  AND  ESTATES 
AND  INTERESTS  THEREIN. 

®=>56  (Minn.)  An  agreement  to  procure  an  op- 
tion to  further  develop  a  mine  and  subse- 
quently to  form  a  corporation  and  issue  stock 
to  be  equally  divided  among  the  parties  held 
to  be  a  joint  adventure  or  partnership,  not  in- 
valid under  the  statute  of  frauds,  though  not  in 
writing.— Kent  v.  Costin,  153  N.  W.  8*4. 

Vn.  SAI.ES  OF  GOODS. 
(A)  Coatrwjta  IVlthtn  8tat«te. 
®=>83  (Minn.)  An  order  for  the  manufacture 
of  goods  for  future  delivery  is  not  within  the 
statute  of  frauds,  and  void,  though  not  in  writ- 
ing.—Greenhut  Cloak  Co.  T.  Oreck,  153  N.  W. 
613. 

(B)   Aooeptance  of  Part  of  Goods. 

^^90  (Minn.)  A  subsequent  delivery  and  ac- 
ceptance of  part  of  the  goods  sold  under  a 
parol  contract  held  to  satisfy  the  statute  of 
frauds  (Gen.  St  1913,  5  6990).— Scott  v.  T.  W. 
Stevenson  Co.,  153  N.  W.  316. 

VIII.   REQUISITES  AND  SUFFICIENCY 
OF  WRITINQ. 

€=»II8  (Iowa)  Where  defendant  contracted 
with  plaintiff  to  pay  for  four  compartments  in 
a  mausoleum  to  be  constructed,  and  thereafter, 
as  one  of  a  committee  of  crypt  holders,  procured 
plaintiff  to  construct  such  mausoleum  after 
plans  approved  by  the  committee,  differing  from 
those  submitted  bj  plaintiff,  there  was  a  con- 
tract and  performance  by  plaintiff.— Iowa  Mau- 
soleum Co.  V.  Wright,  153  N.  W.  94. 

IX  OPERATION  AND  EFFECT  OF 
STATUTE. 

e»l29(Minn.)  It  would  be  fraudulent  for  a 
party  to  repudiate  his  gift  of  land,  under  whifh 
permanent  improvements  were  made  by  the 
donee,  as  void  under  the  statute  of  frauds  and 
assert  a  right  in  contravention  thereof.— Tre- 
besch  V.  Trebesch,  153  N.  W.  754. 

The  term  "part  performance"  is  really  a  mis- 
nomer, and  is  used  as  a  convenient  statement 
of  the  general  ground  on  which  verbal  agree- 
ments regarding  realty  are  enforced. — ^Id. 

<&=3l29  (Minn.)  The  procurement  of  an  option, 
formation  of  a  corporation,  and  issuance  ot 
stock  held  such  part  performance  of  an  oral 
contract  as  to  render  the  statute  of  frauds  io- 
applicable.— Kent   v.   Costin,   153   X.   W.   874. 

X.  PLEADING,  EVIDENCE.  TRIAI., 
AND   REVIEW. 

®=>I68  (Minn.)  Evidence  that  the  donee,  in  re- 
liance on  a  parol  gift  of  land,  rendered  servic- 
es, the  value  of  wUcb  could  not  be  estimated, 
and  allowed  limitations  to  bar  his  right  to  any 
claim  therefor,  and  accepted  the  gift  and  oa^u- 
picd  the  land  for  14  years,  making  permanent 
improvements,  held  to  show  a  part  performance 
validating  the  gift— Trebesch  T.  Trebesch.  153 
N,  W.  764.  f     ^^^l;^ 
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FRAUDULENT  CONVEYANCES. 

See  Attachment,  9s>40,  44. 

X.   TBANSFEBS   AlTD    TRANSAOTIONB 
mrVALID. 

(O)  Property  »nd  RlsMa  Tranafer*«a< 

®=>47  (Mich.)  Sales  in  Bulk  Act  (Pub.  Acts 
1905,  No.  223)  does  not  apply  to  a  sale  of  prop- 
erty upon  a  regular  foreclosure  of  a  valid  chattel 
mortfcage. — Syniona  Bros.  &  Co.  y.  Brink,  163 
N.  W.  359. 

(IS)   UonaiaeraMOB. 

^=987  (Iowa)  Assignment  of  interest  in  bonds 
in  payment  of  bona  fide  debt  held  supported  by 
a  good  consideration,  and  not  subject  to  attack 
bv  another  creditor,  in  the  absence  of  any 
fraudulent  purpose. — Dickinsou  v.  Dayis.  153 
N.  W.  203. 

(H)   Pvet*reiic«a   to  Orodttora. 

^s>l  15  (Mich.)  A  debtor  may  prefer  a  creditor, 
where  there  is  no  fraud,  and  where  the  instru- 
ment is  not  an  assignment. — Brown,  Eager  & 
Hull  Oo.  V.  Moeier,  163  N.  W.  32. 
®=»II7  (Mich.)  An  instrument  executed  by  a 
debtor  to  a  trustee  for  creditors  held  void  under 
Comp.  Laws  1897,  |  9333,  as  delaying  and 
hindering  creditors.— Brown,  Bager  &  Hull  Co. 
V.  Mosier,  153  N.  W.  32. 

(I)  Retentltfn   ot  Poaaeaaloa   or  Aypareat 
Title  by  Grantor. 

«=I43  (S.D.)  Under  Civ.  Code,  {  2369,  sale 
of  furniture  on  Icnsed  premises  by  tenant  to 
landlord,  not  followed  by  change  of  possession, 
held  to  pass  no  title  to  buyer  enabling  him  to 
maintain  trover  for  conversion  by  officer  at- 
taching for  seller's  creditor. — Scott  v.  Hants, 
153  N.  W.  894. 

n.  RIGHTS  AND   I.IABII.ITIES   OF 

FABTIES   AND   PTTBCHASEB8. 

(A)  Orladasl  Partlea. 

«=>I82  (Neb.)  One  buying  goods  in  violation  of 
the  Bulk  Sales  Law  (Rev.  St.  1913,  §  2651) 
holds  as  trustee  for  the  seller's  creditors,  and 
his  liability  may  be  enforced  by  garnishment, 
though  he  has  paid  for  and  resold  the  goods. — 
Interstate  Rubber  Co.  v.  Kaufman,  153  N.  W. 
585. 

III.  B3B1IEDIES  OF   OBEDITOBS  AND 
PDBOHASEBS. 

(F)  Pleadtngr. 

e=»25S  (Mich.)  Complaint  of  creditors  of  chat- 
tel mortgagor,  invoking  the  Sales  in  Bulk  Act 
(I'ub.  Acts  1905,  No.  223)  and  alleging  that 
transfer  of  the  debtor's  stock  of  goods  was 
made  to  the  chattel  moTtgagte,  but  not  disclos- 
ing value  of  goods,  held  not  demurrable. — Sy- 
mons  Bros.  *  Co.  v.  Brink,  153  N.  W.  359. 

(G)  Bvldenoe. 

e=s>295  (Mich.)  Evidence  on  a  bill  to  set  aside 
an  attachment  levy  and  a  cross-bill  to  set  aside 
complainants'  deed  held  to  show  that  the  con- 
veyance to  complainants  was  fraudulent  as  to 
the  attaching  creditors.— McRae  v.  Sleeper,  153 
N.  W.  1082. 

(I)  Trial. 

@=3308  (Mich.)  Under  Comp.  Laws  1897,  S 
9533  (How.  Ann.  St.  1912,  |  11417).  declaring 
every  conveyance  with  intent  to  hinder,  delay, 
or  defraud  creditors  to  be  void,  the  question  of 
fraudulent  intent  is  one  of  fact. — HcRae  v. 
Sleeper,  16S  N.  W.  1082. 

(J)  Jad«nneat    or   Decree   and   Bzecntlon. 

cS=>3l2  (Midi.)  One  receiving  a  conveyance  in 
fraud  of  the  grantors'  attaching  creditors,  amply 
secured  by  a  part  of  the  land  conveyed  ond  not 
attached  as  to  any   actual  consideration  paid. 


held  not  entitled  to  be  protected  by  the  decree 
to  the  extent  of  such  consideration.— McBae  t. 
Sleeper,  163  N.  W.  1082. 

FRIGHT. 

See  Damages,  ®=»50. 

GARNISHMENT. 

See  Action,  €=368;    Attachment;    Fraudulent 
Conveyances,  €=»182. 

II.  PERSONS    AND    PROPERTY   SITB* 
JECT  TO  GARNISHMENT. 

€=331  (Minn.)  The  Interest  of  a  creditor  In 
property  conveyed  to  trustees,  the  proceeds  to 
be  distributed  to  creditors,  held  subject  to  gar- 
nishment.—National  Surety  Co,  v.  Hurley,  153 
N.  W.  740. 

^s»5l  (Iowa)  Assignment  of  bonds  pledged  as 
collateral  secvirity  held  to  give  assignee  the 
rights  of  the  assignor  in  the  bonds  and  in  the 
proceeds  thereof  after  payment  of  the  secured 
debt,  and  the  assignor  had  no  interest  therein 
subject  to  garnishment.— Dickinson  v.  Davis, 
153  N.  W.  203. 

<S=962  (Mich.)  Under  Comp.  liaws  1897.  { 
10600,  plaintiff  could  garnish  money  in  the 
hands  of  a  third  person  belonging  to  one  of  the 
two  joint  defendants  to  satisfy  his  claim  against 
both  defendautB.-^Roof  v.  Blake,  168  N.  W.  8. 

IV.   WRIT  OR  SUMMONS  AND  NOTICE, 
SERVICE,  AND  BETDBN. 

9=>I02  (Mich.)  SherifTs  certificate  of  service 
of  writ  of  garnishment,  not  showing  that  person 
served  was  officer  or  agent  of  garnishee,  held 
not  to  confer  jurisdiction  to  render  judgment  by 
default  against  the  garnishee. — McCain  v.  Man- 
dell.  153  N.  W.  5. 

^=>I03  (Mich.)  Amended  return  of  service  of 
writ  of  garnishment  by  sheriff  made  and  filed 
after  default  judgment  was  rendered  held  not 
to  confer  jurisdiction  to  render  the  judgment.— 
McCain  v.  Mandell,  153  N.  W.  5. 

v.  i.ien  of  oabnishhent  and 
uabujty  of  garnishee. 

€=3 1 06   (Minn.)  Service    of    garnishment   sum- 
mons on  a  trustee  held  to  impound  a  vested  in- 
terest  in   property  conveyed   in   trust   for  the ' 
benefit   of   creditors. — National   Surety    Co.   v. 
Hurley,  153  N.  W.  740. 

GIFTS. 

See  Wills,  «=>90,  672. 

I.  INTEB  VIVOS. 

^=»2I  (Minn.)  Where  defendant's  father  deliv- 
ered personal  property  to  a  third  person  with 
written  directions  to  deliver  it  to  the  donee 
"only  in  case  of"  the  donor's  death,  and  did  not 
reserve  a  right  to  recall  it,  the  transaction 
vested  title  in  the  donee  after  the  death  of  the 
donor.— Innes  v.  Potter,  153  N.  W.  604. 
€=325  (Minn.)  To  constitute  a  valid  transfer 
of  land  by  verbal  gift,  there  must  be  a  delivery 
of  possession  and  acceptance,  and  such  reliance 
thereon  that  it  would  work  a  substantial  injus- 
tice to  hold  the  gift  void.— Trebesch  v.  Trebesch, 
153  N.  W.  754. 

<S=33I  (Iowa)  An  instrument  whereby  deceased 
made  a  gift  of  notes  to  his  son  held  not  neces- 
sarily invalidated  by  the  subsequent  execution 
of  a  power  of  attorney,  authorizing  the  donee 
to  collect  the  notes. — Thompson  v,  Thomiwon, 
153  N.  W.  196. 

Where  a  power  of  attorney  to  collect  notes 
was  intended  by  the  donor  as  a  means  of  mak- 
ing a  gift  of  them,  such  means  are  valid. — Id. 

Where  defendant  claimed  a  gift  of  notes, 
and  after  the  execution  of  a  power  of  attor- 
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ney,  authorizing  him  to  collect  them,  be  re- 
tamed  them  to  a  bank,  leceiving  a  receipt  there- 
for, there  was  an  absolate  delivery. — Id. 

Delivery  of  notes  to  an  attorney  in  fact  to 
collect  does  not  diow  a  gift,  although  if  a 
gift  was  intended,  Uie  delivery  effectuated  it 
—Id. 

^=345  (Iowa)  Where  an  executor  sued  for  the 
fraudulent  conversion  of  the  funds  of  testa- 
tor's estate,  evidence  that  testator  had  given 
the  funds  to  defendants  was  admissible  to 
negative  the  conversion,  witliout  being  special- 
ly pleaded. — Jackson  v.  Northrup,  153  N.  W. 
165. 

^=>49  (Iowa)  In  an  action  for  a  conversion  of 
the  funds  of  plaintiff's  testator,  where  the  de- 
fense was  a  gift  by  the  testator,  evidence  herd 
to  show  that  the  testator  was  mentally  com- 
petent to  make  a  gift  at  the  time  of  the  trans- 
action in  question. — Jackson  v.  Northrup,  153 
N.  W.  166. 

Evidence  held  to  support  the  lower  court's 
findings  that  the  testator  had  given  the  funds 
to  defendants. — Id. 

^:»5I  (Iowa)  An  instruction  in  a  suit  involv- 
ing a  gift  of  notes,  which  did  not  submit  the 
real  issue  in  the  case  held  misleading. — Thomp- 
son V.  Thompson,  153  N.  W.  196. 

GRAND  JURY. 

See  Indictment  and  Information. 

GRANTS. 

See  Public  Lands. 

GROSS  EARNINGS. 

See  Taxation,  «=>3S2. 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 

I.  REQinSITES   ANB  VAI.IDITT. 

€=9 1 6  (Neb.)  Surrender  of  securities  and  ex- 
tension of  time  of  payment  held  a  sufficient  con- 
sideration for  guaranty  of  a  renewal  note  by  a 
third  party. — ^Live  Stock  Nat.  Bank  t.  Brago- 
nier.  153  N.  W.  504. 

GUARDIAN  AND  WARD. 

See  Insane  Persons. 

HI.  OV8TODT  AND  CARE  OF  WAXLD'S 
PERSON   AND  ESTATE. 

«=930  (S.D.)  A  guardian  held  entitled  to  be 
credited  for  support  furnished  a  ward  residing 
in  his  family.— Mumford  v.  Rood,  153  N.  W. 
821. 

^=>53  (S.D.)  A  guardian  complying  with  order 
under  Prob.  Code,  (  407,  directing  investment  of 
funds,  is  protected  against  loss,  where  he  is 
otherwise  free  from  negligence. — Mumford  v. 
Rood,  153  N.  W.  «21. 

A  guardian  making  investments  without  any 
order  authorizing  them  held  not  liable  for  loss, 
where  he  acted  honestly  and  exercised  a  sound 
discretion. — Id. 

A  guardian  held  not  absolved  from  liability 
for  loss  of  investments  merely  because  the  coun- 
ty court  approved  his  annual  reports  disclosing 
investments  made  without  order  of  court — Id. 

A  guardian  merely  coutinuinK  investments  in 
the  form  in  which  they  came  into  his  hands  held 
not  relieved  from  liability  for  loss.— Id. 

IT.  tlAIJBS  AND  OONVETANOES  UN- 
DER ORDER  OF  COURT. 

€=9 1 08  (Iowa)  A  purchaser  of  a  lot  from  a 
guardian  selling  under  order  of  court  held  en- 
titled to  an  abatement  of  price  because  of  an 
Incumbrance  on  the  lot  not  known  by  the  par- 
ties nor  shown  by  the  records. — Stonerook  v. 
Wisner.  163  N.  W.  351. 


VI.  AOOOUNTOTO  AND  SBTTUSBKENT. 

*=»I57  (S.D.)  Evidence  held  to  justify  a  find- 
ing that  a  guardian,  making  a  loan  of  funds  to 
a  bank,  did  not  exercise  proper  care  and  was 
liable  for  a  loss.— Mumford  v.  Rood,  153  N.  W. 
921. 

A  gnardian,  seeking  exoneration  from  liabUitr 
for  losses  resulting  from  investments  that 
should  only  be  made  under  extraordinary  cir- 
cumstances, must  affirmatively  show  diUgeitce 
and  justify  the  inveatmenta.- Id. 
^^163  (S.D.)  Wards,  raising  on  the  hearing 
of  the  guardian's  final  report  the  question  of 
his  liability  for  loss  of  investments  shown  by 
annual  reports  approved  by  the  court,  held  not 
to  attack  the  annual  reports  within  Prob.  Ck>de, 
i  287.— Mumford  v.  Rood,  153  N.  W.  921. 

HABEAS  CORPUS. 

n.  JURX8SXCTIOH.    PROCEEDINGS. 
AND  RKIiIEF. 

•S3II3  (Iowa)  An  appeal  taken  in  habeas  coi> 
pus  proceedings  to  secure  release,  on  a  con- 
viction of  violating  city  ordinances,  taken  after 
the  sentence  has  expired,  will  be  dismissed.— 
Evans  t.  Lawrence,  153  N.  W.  173. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  €=>  1031-1070:  Crim- 
inal Law,  «=>1163-ll70)^. 

HEALTH. 

See  Gonstitntional  Law,  €=380;   Licenses,  ^=> 

HEARSAY. 

See  Evidence,  «»314. 

HIGHWAYS. 

See  Bridges;  Constitutional  Law,  «=3l29; 
Eminent  Domain,  <S=>90;  Evidence,  «=>513; 
Municipal  Corporations,  «=>C58-706;  Rail- 
roads, ^=>9i,  305^^350. 

m.  CONSTRUCTION.  mPROVEMENT. 
AND  REPAIR. 

«=>l  iO  (Mich.)  Highway  Law.  1907,  ff  8,  10.  do 
not  authorize  issuance  of  order  against  a  town- 
ship treasurer  for  future  payment,  with  inter- 
eat,  for  price  of  machinery  for  road  improve- 
ment—Power T.  Gray,  153  N.  W.  37 ;  Same  t. 
BaUtz,  Id.  39. 

rv.  TAXES,  ASSESSISENTS.  AND 
WORK  ON  HIOHWATS. 

«=9l22  (Mich.)  It  was  within  the  legislative 
power  to  provide  by  State  Reward  Law,  art 
4,  $  26,  that  a  township  might  have  relief  from 
the  burden  of  taxation  theretofore  imposed.— 
Clearwater  Tp.  v.  Board  of  Sup'rs  of  Kalkaska 
County,  153  N.  W.  824. 

®s»i30  (Mich.)  Under  State  Reward  Law.  art 
4,  i  26,  and  in  view  of  County  Road  Law  1883, 
State  Reward  Law  1906,  and  Pub.  Acts  lUOD, 
No.  283,  held,  that  a  township  issuing  bonds  for 
state  reward  roads  was  entitled  to  recovor  the 
balances  for  each  year  during  which  county 
road  system  had  been  in  force. — Clearwater 
Tp.  V.  Board  of  Sup'rs  of  Kalkaska  County. 
153  N.  W.  i>24. 

V.  REOUI^TION  AND  USE  FOB 
TRAVEL. 


(B) 


Oae  ot  Hiarhway  nad  t<aw  of  tke 
Uoad. 


^=>I76  (Iowa)  Statute  governing  the  operation 
of  vehicles  on  public  highway  h»U  inapplicable 
where  the  driver  of  a  team  drove  entirely  out  of 
the  beaten  path  of  a  highway  to  allow  an  anto- 
mobile  to  pass.— Zellmer  v.  McTaigue,  163  N. 
W.  77. 
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^3>I84  (Minn.)  A  faUnre  to  conform  to  the 
practice  anions  automobile  drivers  of  signal- 
ing to  cars  behind  them  before  stopping  held 
merely  evidence  tending  to  show  want  of  or- 
dinary care.— O'Neil  v.  Potts,  153  N.  W.  850. 

(O  Injuries   trom  Detects   or  Obstmo- 
tloaa. 

€=>I97  (Micb.)  The  condition  of  a  highway 
whirh  showed  only  a  slight  rnise  held  to  justify 
the  ilriver  of  a  motor  car  in  proceeding. — Loose 
V.  Dperfleld  Tp.,  153  N.  W.  913. 
4s>l98  (Neb.)  Counties  held  jointly  and  sever- 
ally liable  under  Rev.  St.  1918.  §  2995,  for  in- 
juries from  failure  to  keep  in  a  reasonably  safe 
condition  for  travel,  a  county  line  road  estab- 
lished in  part  ^  each  connty.— Ewh  v.  Otoe 
County.  153  N.  W.  509. 

®=32I3  (Mich.)  Whether  the  driver  of  a  motor 
car  exercised  due  care  in  the  method  of  proceed- 
ing over  a  highway  where  he  saw  a  slight  raise 
in  the  roadbed  held  for  the  jnry.— Loose  v. 
I>eerfield  Tp.,  153  N.  W.  013. 


See  Sunday. 


HOLIDAYS. 
HOMESTEAD. 


See  Kzecntors  and  Administrators,  4=3llO ;  I&- 
sarance,  9=3ll5 :  Municipal  Corporations,  ^=> 
708-822 ;    Specific  Performance,  «=»25,  39. 

\  X.   NATURE,   ACQmSITION,   AND 

EXTENT. 

(A)  Hatnre,  Creation,  nnd  Duration  of 
Estate  or  Rlvht  In  General. 

^=»5  (N.D.)  He  homestead  laws  should  be 
liberally  construed  to  protect  the  entire  family, 
including  the  wife. — Bealy  v.  Bismarck  Bank 
153  N.  W.  392. 

m.  BioHTS  OF  axTRvrvnta  hus- 
band, WIFE,  CHILDREN, 
OR  HEIRS. 

^=»I40  (Minn.)  Under  Gen.  St  1894,  §  4470, 
the  right  of  the  snrviving  husband  in  the  home- 
stead vests  at  the  wife's  death  before  pro- 
ceedings to  segregate  it  under  Gen.  St  1894, 
(S  44n,V4496.— In  re  Walberg's  Estate,  153  N. 
W.  876. 

€=>I4I  (N.D.)  Under  Comp.  Laws  1013,  !$ 
5r>0o.  5606,  5626,  5627,  held  that  a  widow  hav- 
ing a  homestead  interest  is  not  divested  there- 
of by  her  husband's  death  because  she  has  no 
children  or  because  her  children  are  grown  and 
do  not  need  support  from  her. — Healy  v.  Bis- 
marck Bank,  153  N.  W.  392. 

Homestead  property  held  in  the  surviving 
wife's  name,  or  occupied  as  a  home,  may  be 
claimed  by  the  wife  after  the  husband's  death. 
—Id. 

^=»t42  (Minn.)  The  fee  of  the  homestead  vests 
in  the  children,  subject  to  the  husband's  life 
estate,  and  cannot  be  waived,  impaired,  or  bur- 
dened by  the  husband  either  as  life  tenant  or 
adminitjtrator. — In  re  Walberg's  Estate,  153 
N.  W.  876. 

®=>I45  (N.D.)  A  homestead  held  not  abandon- 
ed where  the  widow  occupied  same  exclusively 
for  ten  years  after  her  husband's  death  and 
until  her  children  married  or  became  able  to 
support  tbemseWes,  though  for  two  years  she 
had  rented  it  by  the  month,  retaining  a  room, 
and  visited  her  children. — Healy  v.  Bismarck 
Bank.  153  N.  W.  392. 

XV.  ABANDONMENT.    WATVEB,   OR 
FORFEITURE. 


>I8I  (Neb.)  Evidence  held  to  sustain  the 
burden  resting  on  defendants  to  show  abandon- 
ment of  the  homestead. — Whitford  v.  Kinzel,  153 
N.  W.  620, 


HOMICIDE. 

Vn.  EVIDENCE. 
(B)  AdmlMlMUtr  m  General. 
4=»I70  (Iowa)  In  a  homicide  case  questions  on 
cross-examination  as  to  whether  accused  was 
the  only  one  about  the  place  of  the  commission 
of  the  homicide  referred  to  as  "Dago"  and  as 
to  how  many  others  and  who  were  so  alluded 
to,  held  proper.— State  v.  Giudice,  153  N.  W. 
336. 

®=3l74  (Iowa)  In  a  homicide  case,  evidence 
held  competent  to  show  the  conduct  of  accused 
immediately  after  the  offense. — State  v.  Giudice, 
153  N.  W.  336. 

In  a  homicide  case  testimony  as  to  a  third 
person  taking  a  weapon  found  in  accused's  room 
the  morning  after  the  killing,  and  that  there 
was  a  stain  of  blood  on  the  pillowslip,  held 
competent — Id. 

(B)  'Welsbt  and  SnfllclencT. 

<&=»250  (Neb.)  Evidence  held  to  sustain  a  con- 
viction of  manslaughter.— Flege  ▼.  State,  153 
N.  W.  679. 

VIII.  TIUAX. 
(C)   Inetrnctlona. 

^s>300  (Iowa)  In  prosecution  for  assault  with 
intent  to  murder,  failure  of  the  court  to  in- 
struct on  defense  of  habitation  held  erroneous. 
-Stote  T.  Cessna,  153  N.  W.  194. 

X.   APPEAL  AND  ERROR. 

®=»342  (Iowa)  Accused,  convicted  of  assault 
with  intent  to  do  great  bodily  harm,  cannot 
complain  that  the  evidence  showed  that  he 
should  have  been  convicted  of  assault  with  in- 
tent to  kill.— State  v.  Cessna,  153  M.  W.  194. 


See  Animal*. 


HORSES. 
HOSPITALS. 


See  Paupers. 

€=»7  (Minn.)  Evidence  in  a  patient's  action 
against  a  hospital  for  injuries  held  insufficient 
to  sustain  the  allegations  of  incompetence  or 
negligence  of  hospital  attendants. — Moses  T.  St 
Barnabas   Hospital,  153  N.  W.  128. 

HUSBAND  AND  WIFE. 

See  Adultery;  Criminal  Law,  9s>369,  772, 
823,  1170%;  Deeds,  «=>72,  106,  211;  Di- 
vorce ;  Dower ;  Executors  and  Administra- 
tors, €=»110,  lOl ;  Homestead ;  Insurance, 
^=>115 ;  Judgment,  €=:»17 ;  Negligence.  ®=> 
75 ;  Specific  Performance,  ®:^25 ;  Wills, 
€=>5S,  61,  672,  689,  725;  Witnesses,  <3=9 
139. 

IV.  DISABILITIES   AND   PRnriI.EOES 
OF  COVERTURE. 

(A)   In    General. 

^=362  (N.D.)  A  widow,  who  completed  her  de- 
ceased husband's  residence  and  obtained  a  pat- 
ent under  T'.  S.  Comp.  St.  1901,  pp.  1389,  1406, 
held  estopped  from  asserting  her  title,  thereby 
acniiirpd,  in  her  action  to  determine  adverse 
claims  and  quiet  title,  against  a  purchaser  un- 
der foreclosure  of  a  mortgage  on  the  land,  in 
which  she  hod  joined  with  her  husband.— Mar- 
tin V.  Yager.  153  N.  W.  286. 

IX.  ABANDONMENT. 

iS=>304  (Mich.)  Under  Pub.  Acts  1907,  No. 
144,  where  a  husband,  upon  losing  bis  position, 
merely  loft  home  to  go  to  his  father's  farm  to 
obtain  employment,  returning  home  to  visit 
with  his  family  the  next  two  week-ends,  he  was 
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not  then  guilty  of  wife  and  child  desertion.— 
People  V.  Schelske,  153  N.  W.  781. 

Where  _  a  husband,  after  leaving  his  wife, 
upon  losing  his  employment,  to  seek  work  on 
his  fathers  farm,  continued  to  make  small 
contributions  at  inten-als  to  her  support  and 
that  of  their  child,  he  was  not  guilty  of  their 
"abandonment." — Id. 

A  husband  is  not  guilty  of  violating  Pub. 
Acts  1907,  No.  144,  unless  he  not  only  refuses 
to  provide  for  his  wife  and  child,  but  also 
willfully  and  unlawfully  deserts  and  abandons 
them. — Id. 

^=33 1 3  (Iowa)  In  a  prosecution  for  wife  deser- 
tion under  Code  Supp.  1907,  §  4775a,  evidence 
held  insufficient  to  support  a  conviction. — State 
V.  Will,  153  N.  W.  1032. 

HYPOTHETICAL  QUESTIONS. 

See  Criminal  Law,  €=3476. 

IDENTITY. 

See  Homicide,  <S=»170. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPRISONMENT. 

See  Costs,  <S=>285. 

IMPROVEMENTS. 

See    Mechanics'    Liens ;    Municipal    Corpora- 
tions, «=»272-511,  733. 

IMPUTED  NEGLIGENCL 

See  Negligence^  ^=s>93,  95. 

INCOME  TAX. 

See  Commerce,  €=>72;   Taxation,  «=>58,  104. 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INDEMNITY. 

See  Guaranty. 

€=:>I5  (Minn.)  A  bond  executed  by  a  paid  sure- 
ty company  held  to  be  a  bond  of  indemnity  for 
the  obligee  alone  and  not  to  give  a  cause  of 
action  against  the  surety  company,  to  one  doing 
work  for  the  principal  contractor. — Moore  v. 
Mann,  153  N.  W.  609. 

INDEPENDENT  CONTRACTORS. 

See  Master  and  Servant,  €=>83,  316. 

INDEX. 

See  Appeal  and  Error,  ^s>563 ;  Evidence,  €=> 
87& 

INDIANS. 

See  Courts,  <S=>489. 

®s»l5  (S.D.)  A  restriction  on  power  of  Indian 
allottee  to  alienate  land  for  25  ycai-s,  imposed 
by  a  patent,  is  binding  on  his  heirs. — Egan  v. 
McDonnld,  153  N.  W.  915. 

Act  Cong.  May  27,  1902,  i  7,  removes,  on 
the  death  of  an  Indian  allottee,  a  restriction  ou 
alienation,  and  his  heirs  if  adult,  may  sell  the 
allotment,  or,  if  minors,  their  guardians  may 
sell  it.— Id. 

Congress  may  impose  restrictions  on  aliena- 
tion of  land  allotted  to  an  Indian  and  remove 
restrictions  imposed,  and  change  manner  of 
transferring  title. — Id. 

INDICTMENT  AND  INFORMATION. 

See  Disorderly  House,  <S=»12;    Elections,  «=» 
328;    Intoxicating  Liquors,  4=9215. 


IV.  FIUMO  AMD  FORSXAI.  KEQUI- 
SITES   OF   IHFORMATIOH   OR 

'&=>42  (N.D.)  Comp.  Laws  1913,  {  10628,  held 
to  contemplate  that  informations  can  be  filed 
during  as  well  as  at  the  beginning  of  the  term, 
where  no  grand  jury  is  in  session  or  called,  and 
to  authorize  the  holding  of  the  preliminary  hear- 
ing after  the  convening  of  the  term  of  court — 
State  V.  KUmer,  153  N.  W.  1089. 

V.  BEQTTISITES  AND  SITFFICIEirCrr 

OF  ACOTTSATION. 

®=»75  (S.D.)  As  against  demurrer,  it  is  only 
essential  that  a  criminal  information  state  facta 
which  constitute  a  crime  under  any  existing  stat- 
ute.—State  T.  Horner,  153  N.  W.  766. 

vn.  MOTioir  TO  qttash  or  dismiss. 

AMD  DEMITRRER. 

^»I37  (S.D.)  An  order  appointin?  a  substi- 
tute for  the  state's  attorney,  void  for  want  of 
jurisdiction,    may    be    attacked    by    motion    to 

quash  an  information  filed  by  the  aoDointee 

State  V.  Flavin,  153  N.  W.  296.  *"~"'**^ 
«=>I38  (N.D.)  A  motion  to  quash  an  informa- 
uon  for  want  of  preliminary  examination,  ba.scd 
on  the  objection,  not  alleged  in  the  motion,  that 
there  was  a  variance  between  the  complaint  in 
justice  court  and  the  information,  held  properly 
denied,  under  Comp.  Laws  1913,  110729,  requir- 
V^  i^       objection.— State  v.  Taylor.  1^  N. 

X.   COMVICTION    OF   OFFENSE   IK- 
CLUDED   IN   CHARGE. 

«=»I9I  (Iowa)  The  crime  of  robbery  include* 
the  lesser  offense  of  larceny  from  the  person.— 
State  v.  Schell,  153  N.  W.  62.  J^"""- 

Assault  with  intent  to  commit  larceny  from 
the  person,  if  not  defined  by  Code,  i  4770,  is 
defined  by  Code,  |§  4r72,  4837,  and  is  included 
in  a  charge  of  assault  with  intent  to  rob.— Id 

Under  Code,  §  5407,  the  offense  of  assault 
with  intent  to  commit  larceny  is  covered  by 
Code,  i  4770,  defining  assault  to  rob  or  steal 

INFANTS. 

^^^■^SSP^^J?!  Damages,  «=»132;  Death,  «S=> 
58,  72;  Guardian  and  Ward-  Parent  and 
Child,  «=»7;  EaUroads,  <8=»325,  350,  4O0: 
Rape. 

IH.  PROPERTY  AND  OONVETANCXiS. 

«=326  (S.D.)  Under  Civ.  Code,  S{  15-17. 
mortgages  executed  on  her  property  by  a  minor 

under  18  were  void,  and  not  merely  voidable 

Gruba  v.  Chapman,  153  N.  W.  929. 
<3=s3l  (S.D.)  In  an  action  to  quiet  title  as 
against  the  claims  of  mortgagees  under  mort- 
gages absolutely  void  because  made  in  the  mort- 
gagor's infancy,  plaintiff,  a  purchaser  from  the 
infant,  would  be  required  to  do  equity  as  a  pre- 
requisite to  equitable  relief.— Gruba  v.  Chap- 
man, 153  N.  W.  929.  '^ 

INFERIOR  COURTS. 

See  Conrts,  «S9184. 

INFORMATION. 

See  Indictment  and  Information. 

INJUNCTION. 

See  Appeal  and  Error,  «=>954;  Carriers,  «=» 
18;  Constitutional  Law,  ®=>70;  Corpora- 
tions, <8=>180;  Courts,  «=>99;  Dedication, 
<&»44;  Deeds,  «=>174;  Intoxicating  Liq- 
uors, <S=3279;  Mortgages,  <S=s>413;  Munic^ 
ipal  Corporations,  «=>708,  993 ;  Schools  and 
School  Districts,  <S=97 ;  Taxation,  i&=s»49S. 
607-611;    Waters  and   Water  Courses, 
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Z.  NATURE  AJn>   OROITKSS  IK  O/ES-    appointmoit  ot  a  (oardiaa.— Wiecherg  t.  Pool, 
KRAI..  153  N.  W.  66. 


(B)   Gronmda  of  Relief. 

4=»I6  (N.D.)  An  injunction  will  not  issne 
where  legal  remedies  are,  or  have  been,  avail- 
able.— Bismarck  Water  Supply  Ca  v.  Barnes, 
153  N.  W.  454. 

II.   SUBJECTS  OF  PROTECTION  AND 
REIOEE. 

(B)  Property,  Oonveyiutee*,  and  Inoun- 
brmnoea. 

€=346  (Minn.)  Where  defendant  adinitted  a 
trespass  and  asserted  his  determination  again 
to  enter  on  the  land,  held  that  injunction  was 
the  proper  remedy.— Draheim  v.  Fell.  153  N.  W. 
613. 

(D)   Corporate     Franehinea,    HanaKement, 
aad  DealtuKB. 

®=>67  (Minn.)  The  remedy  of  consumers  for 
discrimination  in  rates  by  a  public  service  cor- 
poration is  ordinarily  by  an  action  at  law  for 
damages,  and  not  by  injunction. — St.  Paul  Book 
&  Stationery  Co.  v.  St  Paul  Gaalieht  Co.,  153 
N.  W.  202. 

(B)  Crtailnal  Acts,  Oonapiraoiee,  aad 
Proaeovtloaa. 

4=>I05  (Mich.)  A  bill  against  the  fish  warden, 
held  in  effect  one  to  restrain  a  criminal  prose- 
cution, and  so  not  maintainable.— Klelnke  t. 
Gates,  153  N.  W.  675. 

m.  AcnoNB  FOR  iNJinronoNs. 

®=»II4  (Minn.)  Suits  to  enjoin  a  public  service 
corporation  from  enforcing  a  schedule  of  rates 
not  exceeding  the  maximum  fixed  by  the  proper 
legislative  body  cannot  be  maintained  by  in- 
dividual consomers. — St.  Paul  Book  &  Sta- 
tionery Co.  v.  St  Paul  Gaslight  Co.,  158  N. 
W.  202. 

«s»ll4  (Minn.)  An  action  to  enjoin  defendants 
from  removing  standing  timber,  sold  to  defend- 
ants by  the  United  States  from  lands  the  title  to 
which  was  in  the  United  States,  held  not  main- 
tainable, unless  the  United  States  become  a  par- 
ty.—Potter  V.  Engler,  153  N.  W.  1088. 
^=>II8  (Minn.)  Complaint  In  an  action  to  en- 
join a  public  service  corporation  from  enforc- 
ukg  a  schedule  of  rates  held  not  to  charge'  un- 
lawful discrimination,  where  it  made  mere  gen- 
eral statements,  instead  of  alleging  the  facts.— 
St  Paul  Book  &  Stationery  Co.  v.  St.  Paul 
Gaslight  Co.,  153  N.  W.  262. 

Complaint  in  intervention  filed  by_  consumers 
in  an  action  to  enjoin  a  public  scn'ice  corpora- 
tion from  enforcing  an  unreasonable  schedule  of 
rates  for  furnishing  electricity  held  not  to  state 
a  cause  of  action  for  relief  by  injunction. — Id. 
€=>I26  (Mich.)  There  being  a  presumption 
that  an  agreement  not  to  re-enter  business, 
contained  in  a  written  contract  of  sale,  was 
made  at  the  time  of  contracting,  the  seller 
will,  where  the  evidence  is  equally  balanced, 
be  enjoined,  as  he  has  the  burden  of  proof.— 
WeisB  v.  Stein,  153  N.  W.  810. 

IV.   PRELIMINARY  AND  INTERLOOIT- 
TORT  INJUNCTIONS. 

(A)   Oroanda  and  Proceedlnca  to  Procnre. 

®=»I35  (Minn.)  The  allowance  or  refusal  of  a 
temporary  injunction  lies  largely  within  the 
discretion  of  the  trial  court— Potter  v.  Elngler, 
153  N.  W.  1088. 

INSANE  PERSONS. 

See  Deeds,  <S=>68,  72. 

X.  DISABILITIES  IN  GENERAL. 


(Iowa)  Evidence  held  to  sustain  a  finding 
that  defendant  wag  of  unsound  mind,  requiring 


m.   GUARDIANSHIP. 

^=^30  (Towa)  Where,  in  proceedings  under 
Code,  S  321S),  it  appears  that  defendant  does 
not  possess  sufficient  mental  capacity  to  trans- 
act his  busiress  or  act  with  ordinary  discretion 
in  common  affairs,  a  guardian  should  be  ap- 
pointed.—Wiechers  V.  Pool,  153  N.  W.  65. 
€=933  (Iowa)  Where  the  petition  in  proceedings 
under  CoJe,  {  3219,  asked  merely  for  the  ap- 
pointment of  a  guardian  tor  defendant's  pro^)- 
erty,  it  was  error  to  appoint  a  guai-dian  for  bis 
person.— Wiechers  v.  Pool,  153  N.  W.  66. 

INSOLVENCY. 

See  Banks  and  Banking,  ^sflZi;  Corpora- 
tions, «=3543,  610. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  «=772-829; 
Trial,  <&=»191-296. 

INSURANCE. 

See  Appeal  and  E)rror,  «=3l050,  1053,  1069; 
Evidence,  «=>122.  123,  271,  471;  Taxation, 
<S=»230;  Trial.  «=»91,  110,  244,  260,  307; 
Witnesses,  «=>166,  178. 

n.  INSURANCE  COHPANXES. 
<B)  Hntnal  Companlea. 

®=354  (S.D.)  By-laws  of  a  motnal  insaraoce 
association,  in  conflict  with  express  statutory 
provisions,  cannot  be  sustained.— Schultz  v.- 
Des  Moines  Mut  Hail  &  Cyclone  Ins.  Ass'n, 
153  N.  W.  884. 

m.  INSURANCE  AGENTS  AND 
BROKERS. 

(A)  Asenry  for  Inaarer. 

*=»76  (Towa)  Though  there  was  no  direct  evi- 
dence, held,  that  it  sufficiently  appeared  that 
one  countPTsiCTing  a  policy  as  agent  was  the 
agent  of  the  insurance  comnany. — Funk  v.  An- 
chor Fire  Ins.  Co..  153  N.  W.  1048. 

IV.  INSURABLE  INTEREST. 

«=»!  15  (Iowa)  A  husband  had  an  insurable  in- 
terest in  the  homestead,  though  the  title  was  in 
the  wife's  name.— Punk  v.  Anchor  Fire  Ins.  Co., 
153  N.  W.  104& 

V.  THE  CONTRACT  IN  OENERAX.. 
(B)   Coaatraction  and   Operation. 

^=9165  (Iowa)  Where  a  policy  insuring  chat- 
tels does  not  by  express  or  clearly  implied  terms 
restrict  the  insurer's  liability  to  loss  occurring 
on  the  owner's  premises,  the  insurance  follows 
the  property  so  long  as  it  is  put  to  ordinary 
use.— £1.  C.  Winson  &  Son  v.  Mutual  Fire  & 
Tornado  Ass'n,  153  N,  W.  97. 

In  a  policy  insuring  chattels  the  description 
of  the  place  where  the  property  is  located  is 
merely  for.  identification,  and  the  removal  of 
the  chattels  for  appropriate  and  temporary  use 
does  not  affect  the  insurance. — Id. 
€=91791/2  (Neb.)  Money  loaned  insured  under  a 
policy  loan  contract  held  to  constitute  an  "in- 
debtedness to  the  company  against  the  policy" 
as  such  phrase  was  used  in  the  contract. — Bus- 
tin  V.  JEtna  Life  Ins.  Co.  of  Hartford,  Conn., 
153  N.  W.  54& 

VT.   FREMIUISS.  DUES.  AND  ASSESS- 
MENTS. 

®=>I8I  (Minn.)  In  an  action  for  a  premium 
due  on  a  surety  bond,  held,  that  the  discharge 
of  the  surety  through  a  change  in  the  contract 
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was  available  as  a  defense,  though  the  princi- 
pals in  the  bond  had  failed  to  notify  the  surety 
of  its  discharge.— Poe  T.  Cameron,  153  N.  W. 
129. 

VXn.   0AI7CEI.I.ATI01V,     SURBENDEB, 

ABAITDONMENT,  OB  BESCISSIOM 

OF  FOUCT. 

$=3229  (Mich.)  In  determining  whether  policy 
was  canceled,  powers  of  company's  general 
agents  in  respect  of  waiver  of  notice  to  cancel 
held  to  be  assumed  to  be  coextensive  with  the 
business  intrusted  to  them  within  their  real  or 
apparent  authority. — American  Fidelity  C!o.  v. 
R.  L.  Ginsburg  Sons'  C!o..  153  N.  W.  709. 

Notice  of  the  cancellation  of  a  policy,  to  be 
effectual,  must  be  according  to  the  provisions  of 
the  policy,  and  must  be  peremptory,  explicit, 
and  unconditional. — Id. 

IX.  AVOIDANCE  OF  FOUCT  FOB  ms- 
BEPBESEMTATION,  FBAVD,  OB 
BBEACH  OF  WABBAMTT  OB 
CONDinOX. 

(B)  Wattera  RelatlBS  to  Propertr   or  I"- 
tereat  Inavred. 

$=>282  (Mich.)  Mixing  of  lumber  illegally  cut 
with  lumber  owned  by  the  insured,  valued  at 
more  than  the  amount  of  the  policy,  in  the  ab- 
sence of  fraud  or  knowledge,  held  not  to  avoid 
the  policy  for  failure  of  insured's  sole  and  un- 
conditional ownership  of  the  property. — First 
Nat.  Bank  v.  .SJtna  Ids.  Co.,  153  N.  W.  1063; 
Same  v.  Caledonian  Ins.   Co.,   Id.  1094. 
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(Mich.)  Policy  held  not  canceled,  so  as 
to  render  representation  in  subsequent  applica- 
tion as  to  cancellations  of  previous  policiee 
false.— American  Fidelity  Co.  ▼.  B.  L.  Ginsbulg 
Sons'  Co.,  153  N.  W.  709. 

Z.  FORFETTUBB     OF     POUOT     FOB 
BBEACH      OF      FR0BCIS80BT 
WABBANTT,     COVENANT,     OB 
CONDITION  SUBSEQUENT. 
(A)  Oroaada  In  General. 

«=»3I0  (S.D.)  Under  Civ.  Code,  §§  677,  678, 
6S5,  a  mutual  insurance  association  must  give 
an  insured,  who  gave  a  note  for  the  payment 
of  the  assessments  to  be  levied,  the  statutory 
notice  before  suspending  the  policy  for  nonpay- 
ment of  assessments. — Schultz  v.  Dos  Moines 
Mnt  Hail  &  Cyclone  Ins.  Ass'n,  153  N.  W. 
884. 

(B)   Mattem   RelattmK  to  Propertr    or  la- 
tereat    lasared. 

$=>327  (Iowa)  A  mutual  insurance  association 
held  not  prohibited  by  statute  or  its  by-laws 
fixing  its  place  of  business  from  writing  an 
insurance  policy  which  should  be  valid  after 
the  property  was  removed  to  another  state. — 
U.  C.  Winson  &  Son  v.  Mutual  Fire  &  Tornado 
Ass'n,  153  N.  W.  97. 

Provisions  in  the  by-laws  of  an  insurance  as- 
sociation for  permission  to  remove  the  property 
from  the  building  in  which  it  was  insured  and 
for  notice  of  removal  of  the  owner  do  not  apply 
where  the  property  was  not  in  a  building  when 
insured  and  was  temporarily  removed  to  another 
state. — Id. 

€=>328  (Iowa)  Conditi^Mt  avoiding  policy,  if 
foreclosure  proceedings  were  commenced  with 
"knowledge"  of  insured,  held  to  refer  to  actual 
knowledge,  or  actual  notice,  as  distinguished 
from  constructive  notice. — F'unk  v.  Anchor  Fire 
Ins.  Co.,  153  N.  W.  1048. 

Policies  of  insurance,  containing  provisions 
making  them  void  if  foreclosure  proceedings  are 
commenced  or  notice  of  the  sale  of  the  property 
given  by  virtue  of  any  lien  or  incumbrance,  are 
strictly  construed  against  the  company. — Id, 

«=3334  (Mich.)  Sending  of  telegram  at  8:30  a. 
m.,  notifying  insurer  of  stallion  that  the  animal 


was  ill,  it  having  been  attack^  the  previous 

evening  and  attended  by  veterinaries  and  own- 
er all  night,  held  a  compliance  with  the  policy 
providing  that  the  insurer  should  be  notified 
forthwith.— Simmons  v.  National  live  Stock  Ins. 
Co.,  153  N.  W.  696. 

(ES)   Nonpayment    of  Preminma  or   Aaaesa- 
menta. 

'S=>349  (S.D.)  Under  Laws  1909,  c.  58,  If  1.  2, 
5,  grace  of  one  month  in  the  payment  ot  pre- 
miums on  life  insurance  policies  is  provided. 
although  the  premiums  are  payable  semiannual- 
ly.—Noem  V.  Equitable  Life  Ins.  Co.  of  Iowa. 
153  N.  W.  652. 

®s>36l  (Neb.)  Payment  of  an  assessment  to  a 
local  agent  held  a  payment  to  the  company,  in 
the  absence  of  evidence  that  the  assessment  had 
not  been  forwarded  to  the  agent  for  collection. 
— O'Donnell  v.  Ridgley  Protective  Ass'n,  153 
N.  W.  547. 

<S=>367  (Neb.)  The  amount  of  extended  insur- 
ance where  assured  dies  during  default  after 
making  a  loan  on  his  policy,  should  be  computed 
according  to  the  contract  if  valid  and  unam- 
biguous.— Rustin  V.  Mtna.  Life  Ins.  Co.  of  Hart- 
ford, Conn..  153  N.  W.  548. 

Under  a  life  insurance  policy,  held  that,  where 
a  loan  made  to  insured  had  not  been  paid  at  the 
time  of  his  default,  the  beneficiary  was  entitled 
only  to  temporary  insurance,  as  specified  by 
the  policy. — Id. 

XI.  ESTOFPXI.,  WAIVER,  OB  AGREE- 
MENTS AFFECTINO  BIGHT  TO 
AVOID  OB  FOBFEIT  POUOT. 

$=3372  (Iowa)  An  insurance  association  doing 
business  in  a  restricted  territory  may  consent  to 
the  removal  of  the  insured  property  beyond  the 
limits  of  such  territory  without  forfeiting  the 
indemnity. — E.  C.  Winson  &  Son  v.  Mutual 
Fire  &  Tornado  Ass'n,  153  N.  W.  97. 

®=»375  (S.D.)  Officers  of  a  mutual  hail  insur- 
ance company  have  authority  to  waive  the  pro- 
vision of  the  by-laws,  deferring  the  payment  of 
losses,  by  denying  liability  on  the  policy. — 
Schultz  V.  Des  Moines  Mut.  Hail  &  Cyclone 
Ins.  Ass'n,  153  N.  W.  8S4. 

i®=3378  (Iowa)  Agent's  knowledge,  when  issu- 
ing policy,  of  breach  of  condition  precedent,  held 
the  knowledge  of  the  company,  and  to  estop  it 
from  claiming  a  forfeiture. — Funk  v.  Anchor 
Fire  Ins.  Co.,  153  N.  W.  1048. 

Policy,  issued  to  husband  having  only  home- 
stead interest,  held  valid,  notwithstanding  condi- 
tion requiring  insured  to  be  the  unconditional 
and  sole  owner,  in  view  of  agent's  knowledge. 
-Id. 

iS=>379  (Mich.)  Where  insured,  when  applying 
for  insurance,  makes  truthful  statements  to  the 
agent,  who  fills  out  the  application  not  in  ac- 
cordance therewith,  but  falsely,  the  insured  not 
reading  over  such  application  or  suspecting  dis- 
parity, he  is  not  guilty  of  fraud,  and  may  re- 
cover on  the  policy. — Simmons  v.  National  Live 
Stock  Ins.  Co.,  153  N.  W.  606. 
$=7388  (Iowa)  Under  provision  of  policy,  com- 
mencement of  proceedings  to  foreclose  mortga"?. 
to  the  giving  of  which  the  company  consented, 
held  not  to  defeat  the  policy. — Funk  v.  Anchor 
Fire  Ins.  Co..  153  N.  W.  1048. 
$=9392  (Towa)  An  insurance  association,  which 
insured  property  and  collected  the  assessments 
with  knowledge  of  chattel  mortgages  thereon, 
cannot  deny  liability  after  loss  because  of  such 
mortgages  or  renewals  thereof. — E.  C.  Winson 
&  Son  V.  Mutual  Fire  &  Tornado  Ass'n,  153  N. 
W.  97. 
$=»395  (S.D.)  A  provision,  in  a  bail  insurance 

golicy  issued  by  a  mutual  compnay,  that  the 
>8S  should  not  be  payable  until  a  fixed  time, 
is  waived  by  a  denial  of  all  liability  by  the 
company.— Schultz  v.  Des  Moines  Mut.  Hatl  & 
Cyclone  Ins.  Ass'n,  153  N.  W.  8S1 

Digitized  by  VjOOQIC 


1136 


INDEX-DIGEST 


btMit 


XVZX.  PATMEKT  OB  DISOHABOE, 

OOMTBIBUTIOir.  AMD   SUB- 

BOOATIOB. 

«=»606  (Neb.)  Where  the  policy  was  procured 
by  fraud  of  mortgagor,  and  the  insurer  has  paid 
to  the  mortgagee  the  nill  amount  of  a  mortgage 
on  the  property,  it  may  be  subrogated  to  the 
mortgagee's  rights,  but  not  otherwise.— i?5tna 
Life  Ins.  Co.  t.  National  Union  Fire  Ins.  Co., 
J53  N.  W.  563. 

XVm.  ACTIONS  ON  FOXJCIES. 

«=s>646  (Iowa)  Code,  S  1T43.  does  not  impose 
on  the  insured  the  burden  of  disproving  an  in- 
crease of  hazard  where  there  was  no  violation 
of  any  provision  of  the  policy. — E.  C.  Winson 
&  Son  V.  Mutual  Fire  &  Tornado  Ass'n,  153 
N.  W.  97. 

^=3646  (Mich.)  Complainant,  in  an  action  to 
recover  the  balance  due  on  life  insurance  poli- 
cies assigned  to  defendant  as  security  for  loans 
negotiated  by  the  insured,  had  the  burden  of 
proving  that  assignments,  absolute  in  form, 
were  made  as  security. — ^Atkin  v.  Van  Sickle, 
153  N.  W.  1070. 

<8S9665  aowa)  Under  Code  1807,  I  1742, 
amount  stated  in  policy  issued  to  one  having 
only  a  homestead  interest  AeM  prima  facie  evi- 
dence of  the  insurable  value. — Funk  t.  Anchor 
Fire  Ins.  Co.,  168  N.  W.  104& 

$=>665  (Mich.)  Evidence  in  an  action  to  re- 
cover on  insurance  policies  held  to  show  that 
the  policies  were  not  absc^utely  «old  to  defend- 
ant, but  were  only  assigned  to  him  as  collateral 
for  loans  negotiated  by  the  insured. — Atkin  T. 
Van  Sickle.  153  N.  W.  1070. 
<=»665  (Minn.)  E>vidence  held  to  sustain  a  find- 
ing that  insured  came  to  his  death  by  accident. — 
Meyer  t.  Travelers'  Ins.  Co.,  168  N.  W.  523. 

«=s>668  (Iowa)  In  an  action  on  a  policy  insor- 

ing  horses  against  lightning,  the  court  cannot 
say  as  a  matter  of  law  that  the  danger  of  loss 
is  any  greater  in  Missouri  than  in  Iowa. — E. 
C.  Winson  &  Son  v.  Mutual  Fire  &  Tornado 
Ass'n,  153  N.  W.  07. 

€=>668  (Mich.)  Whether  insured  had  certain 
goods  not  covered  by  financial  statements  held 
a  question  of  fact,  though  insuretVs  claim  was 
stmrge  and  extraordinary. — Silverstone  v.  Lon- 
don Assur.  Corporation,  153  N.  W.  802. 

4=»668  (Neb.)  In  an  action  on  a  certificate  of 
accident  insurance,  held,  that  whether  notice 
of  assessment  was  properly  mailed  to  plaintiff 
was  for  the  jury.— O'Donnell  v.  Ridgley  Protec- 
tive Ass'n,  153  N.  W.  547. 

^=>675  (Neb.)  Where  the  insured  recovers  on 
a  policy  under  which  the  insurer  has  paid  the 
amount  of  a  mortgage  on  condition  that  it  be 
subrogated  to  the  mortgagee's  rights,  the  insur- 
ed is  entitled  to  recover  reasonable  attorney's 
fees  as  costs. — iEtna  Life  Ins.  CJo.  v.  National 
Union  Fire  Ins.  Co.,  153  N.  W.  553. 

Where  the  mortgagee  alone  recovers  on  the 
policy,  and  recovery  by  the  insured  is  denied 
lor  fraud,  and  the  mortgagee  has  employed  no 
attorneys,  it  is  not  error  to  refuse  to  allow  at- 
torney's fees  to  the  mortgagee.— Id. 

XX.  mrruAX.  benefit  insubance. 

(A)  Coryoratlona  and  Aaaoolationa. 

^=9694  (Minn.)  A  member  of  a  fraternal  bene- 
fit association  who  acquiesces  in  the  result  of 
illegal  proceedings  for  her  suspension  thereby 
loses  her  membership. — Stolorow  v.  National 
Council  Knigbte  &  Ladies  of  Security,  153  N. 
W.  848. 

(B)  Tbe  Contract  In  Oenernl. 

4=>7I2  (Minn.)  Where  a  certificate  is  issued 
by  an  Illinois  fraternal  benefit  society,  held, 
that  the  laws  of  Illinois  govern  the   rights  of 


the  parties.— Anderson  t.  Ro^al  Learae,  15S 
N.  W.  853. 

«s>726  (Minn.)  A  by-law  of  a  fraternal  insur- 
ance society  should  be  liberally  construed, 
where  it  is  not  more  restrictive  than  the  stat- 
ute.—Anderson  v.  Uoyol  League,  163  N.  W. 
853. 

(K)  Beneaolartea  nnd   B«neflta. 

^»770  (Minn.)  A  stepdaughter  of  insured  held 
a  member  of  insured's  family  and  within  the 
class  of  permitted  beneficiaries  under  the  Illi' 
nois  statute,  where  they  were  members  of  the 
same  household  and  he  contributed  to  the  snp- 
port  of  the  household.— Anderson  v.  Royal 
League,  153  N.  W.  853. 

The  term  "family,"  as  uaed  in  the  Illinois 
statute  providing  that  "payments  of  death  bene- 
fits shall  only  be  paid  to  the  families  •  •  * 
of  •  •  •  the  member"  (Ijiws  lU.  1893,  p. 
130,  I  1),  may  include  stepchildren. — Id. 
$»77l  (Minn.)  A  by-law  designating  an  adopt- 
ed child  as  a  proper  beneficiary  embraced  a 
stepdaughter  belonging  to  the  same  household 
with  the  insured  member.— Anderson  v.  Itoyal 
League,  153  N.  W.  853. 

4=»784  (Minn.)  Where  defendant's  general 
agent  assisted  insured  in  changing  the  certifi- 
cate, BO  as  to  designate  insured's  stepdaughter 
as  the  beneficiary,  and  where  defendant,  for 
more  than  five  years,  with  knowledge  of  the 
facts,  collected  assessments,  it  was  estopped 
to  claim  that  the  stepdaughter  was  not  a  per- 
mitted beneficiary.— Ajideraon  t.  Boyal  League, 
163  N.  W.  853. 

(F)  Aotloaa   for  Beneflta. 

«=»8I2  (Minn.)  Where  a  beneficiary  o<!rtifioate 
provided  that  no  action  should  be  brought  un- 
til filing  of  proofs  of  death,  or  unless  brought 
within  one  year  after  the  proofs  were  passed  on 
by  a  committee,  and  where  defendant  s  wrong- 
ful act  dispensed  with  such  proofs,  and  there 
is  no  action  by  the  committee,  AeM,  that  the 
contract  provision  did  not  apply. — Uechter  v. 
National  Council  of  Knights  and  Ladies  of  Se- 
curity, 153  N.  W.  742. 

Denial  of  liability  on  insurance  policy  in  a 
pleading  in  former  action  held  not  to  set  a 
contract  limitation  in  motion. — Id. 
4=3818  (Minn.)  A  beneficiary  certificate  hM 
admissible  in  evidence,  without  the  application, 
medical  examination,  or  laws  of  the  order. — 
Dechter  v.  National  Connril  of  Knights  and 
Ladies  of  Security,  153  N.  W.  742. 
®=»8I8  (N.D.)  On  the  issue  of  the  suicide  of  in- 
sured, evidence  tending  to  show  his  spirits, 
health,  and  domestic  relations  just  prior  to  bis 
death  is  admissible. — Messorsmith  v.  Supreme 
Lodge  Knigbte  of  Pythias,  153  N.  W.  089. 

On  the  issue  of  the  suicide  of  insured,  evidence 
that  he  had  recently  become  the  father  of  his 
first  child  was  properly  admitted.- Id. 

On  the  issue  of  the  suicide,  evidence  that  he 
was  successful  in  business  and  was  a  man  of 
scholarly  atteinmente  was  admissible. — Id. 

4=>8I9  (Minn.)  Evidence  in  an  action  on  a  ben- 
eficiary certificate  held  not  to  show  that  plaintiff 
acquiesced  in  an  order  of  expulsion. — Dechter  v. 
National  Council  of  Knighte  and  Ladies  of  Se- 
curity, 153  N.  W.  742. 

«=>825  (N.D.)  The  issue  of  the  suicide  of  insur- 
ed held  for  the  jury. — Mossersmith  v.  Supreme 
Lodge  Knights  of  Pythias,  158  N.  W.  989. 
€==>826  (Minn.)  Refusal  of  a  requested  instruc- 
tion as  to  acquiescence  in  expulsion  from  the 
society  held  error. — Stolorow  v.  National  Coun- 
cil Knights  &  Ladies  of  Security,  153  N.  W.  848. 


INTENT. 

See  Assault  and  Battery,  4=»2S; 
66;    Sales,  «=>109. 
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INTEREST. 

See   Z2zecutor8   and   Administrators,   ^=>217; 
Usury. 

m.   TIME  AND  COMPUTATION. 

4=356  (Mich.)  Where  two  mortgage  notes  fell 
due  at  different  times,  in  computing  interest 
each  should  have  been  treated  as  a  separate 
debt.— Lowe  v.  Schuyler,  153  N.  W.  786. 
4=>60  (Mich.)  The  statute  authorizing  inter- 
est upon  interest  after  the  maturity  of  an  in- 
debtedness such  as  a  mortgage  in  consideration 
of  an  extension  of  time,  does  not  permit  that 
the  agreement  should  be  oral. — Lowe  v.  Schuy- 
ler, 153  N.  W.  786. 

By  statute,  the  computation  of  interest  on 
Interest  can  continue  only  until  the '  debt  ma- 
tures, and  then  simple  interest  is  cast  on  the 
principal  until  the  obligation  is  discharged. 
-Id. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  €=9135. 

INTERPLEADER. 

I.  BIGHT  TO  nTTERPUGADEIl. 

«=>4  (N.D.)  Under  Comp.  Laws  1913,  §  7414, 
an  order  of  interpleader  may  be  allowed  only  in 
an  action  upon  a  contract,  in  an  action  for 
specific  real  property,  and  in  an  action  for  spe- 
cific personal  property. — More  v.  Western  Gtaiu 
Co.,  153  N.  W.  976. 

Under  Comp.  Laws  1913,  i  7414,  an  order  of 
interpleader  should  not  be  allowed  in  an  action 
for  damages  for  conversion  of  personal  proper- 
ty.-ld. 

INTERSTATE  COMMERCE. 

See  Commerce. 


See  Gifts. 


INTER  VIVOS. 


INTOXICATING  LIQUORS. 

See   Searches    and    Seizures,    €=»7;     Statotea, 
«=»93,  126;    Trial,  <S=»304. 

lU.  I.OCAI.  OPTION. 

«=»33  (S.D.)  Under  Pol.  Code,  §§  1244r-124e, 
section  2856,  as  amended  by  Laws  1913,  c.  254, 
section  1910,  as  amended  by  I-iaws  1905,  c.  72, 
and  sections  1284,  1292,  election  on  question  of 
sale  of  intoxicating  liquors  on  notice  given  sole- 
ly by  city  auditor  of  his  own  initiative  held  in- 
valid.—Whorton  V.  Eager,  153  N.  W.  961. 
iS=336  (Mich.)  .Where  there  la  no  action  by 
county  electors  in  declaring  for  sufpcnsion  of 
the  liquor  law,  a  declaration  of  such  suspension 
by  the  supervisors  is  void,  and  certiorari  is  ap- 
propriate to  annul  it. — Alward  v.  Board  of 
Sup'rs  of  Oakland  County,  IS.'i  N.  W.  1001. 

(Jourt  would  decline  to  deliver  judgment  in 
certiorari  quashing  void  declaration  of  suspen- 
sion of  liquor  law  in  county  by  supervisors  un- 
til they  had  opportunity  to  malce  return  to  the 
writ. — Id. 

Where  county  supervisors  did  not  give  an 
elector  claiming  it  a  proper  recount  in  &  local 
option  electioa,  acting  beyond  power  in  reject- 
ing ballots,  certiorari  to  quash  declaration  that 
the  liquor  law  was  suspended  was  not  such  elec- 
tor's remedy.— Id. 

ie=>40  (.Minn.)  Under  Gen.  St.  1913,  $$  8128, 
3142,  held  that,  where  a  town  votes  on  the  liq- 
uor question,  and  a  village  located  therein  has 
not  voted  thereon  independently,  the  vote  of 
the  town  is  conclusive  as  to  its  territory  included 
in  the  village,  but  that,  if  the  village  votes  in- 
dependently, sueh  vote  is  determinative  within 
its  territory.— State  v.  White,  153  N.  W.  602. 


IV.  LICENSES  AND  TAXES, 

®=376  (S.D.)  Where  a  petition  for  permit  to 
sell  intoxicating  liquors  showed  a  sufficient 
number  of  signatures,  evidence  outside  the  rec- 
ord of  the  board  of  trustees  granting  the  permit, 
and  an  election  on  the  question  of  whether  in- 
toxicating liquors  should  be  sold  as  to  the  suf- 
ficiency of  the  petition,  will  nut  be  coniddered 
on  certiorari  to  review  the  board's  action. — State 
V.  Costello,  153  N.  W.  910. 

€=>90  (Neb.)  A  liquor  dealer  whose  license  was 
canceled  after  he  paid  a  portion  of  the  occu- 
pation tax  under  an  invalid  ordinance  reduc- 
ing the  tax  is  not  liable  for  the  unpaid  portion 
of  the  tax  under  the  former  ordinance. — Shue  v. 
Village  of  Silver  Creek,  153  N.  W.  562 ;  Sokol 
V.  Same,  Id.  563. 

<3=»96  (Neb.)  The  provisions  of  Bev.  St  1913, 
ii  6491-6493,  apply  to  an  action  to  recover 
pro  tanto  money  paid  as  an  occupation  tax  for 
selling  intoxicating  liquor  at  retail.— Sbue  v. 
Village  of  Silver  Creek,  163  N.  W.  562 ;  Sokol 
V,  Same,  Id.  663. 

€=96  (Neb.)  An  applicant  for  a  liquor  license 
held  entitled  to  recover  from  a  school  district, 
to  which  his  license  fee  had  been  paid,  a  pro- 
portionate part  of  the  fee  for  the  periods  be- 
fore its  issuance  and  after  its  revocation.— Shue 
V.  School  Dist  No.  6  of  Merrick  County,  153  N. 
W.  567. 

(S=>I06  (S.D.)  Under  city  ordinance  and  Laws 
1913,  c.  119,  ^  53,  subd.  79,  commissioners  of 
city  held  justified  in  revoking  liquor  license, 
for  violation  of  state  law  and  city  ordinance  in 
selling  to  a  minor,  without  a  previous  convic- 
tion.—Murphy  Liquor  Co.  v.  Medbery,  153  2*. 
W.  654. 

VI.   OFFENSES. 

«S3|67  (S.D.)  Pol.  Code,  {  2844,  as  amended  by 
Laws  1909,  c.  247,  forbidding  the  selling  of  in- 
toxicating liquors  to  one  in  the  habit  of  becom- 
ing intoxicated.  Includes  any  person  who  shall 
violate  its  provisiuus,  whether  a  licensed  liquor 
dealer  or  not.— State  v.  Horner,  153  N.  W.  766. 

VIII.   CBIMINAI.   PROSECUTIONS. 

€=>2I5  (S.D.)  An  information  cliarging  a  sale 
of  intoxicating  liquor  to  a  person  in  the  habit 
of  becoming  intoxicated  held  sutBcient,  under 
Pen.  Code,  §  748.— SUte  v.  Horner,  153  N.  W. 
766. 

®=»233  (N.D.)  Proof  of  issuance  of  a  govern- 
ment liquor  license  held  admissible,  though  the 
premises  described  in  the  license  were  dineront 
from  those  mentioned  in  the  information. — State 
T.  Kilmer,  153  N.  W.  1080. 

X.  ABATEMENT  AITD  INJUNCTION. 

€=3279  (Iowa)  In  contempt  proceedings  for  vi- 
olation of  injunction  against  sale  of  intoxicating 
liquors  evidence  held  sufficient  to  show  that  the 
hard  cider  sold  by  defendant  was  an  "intoxicat- 
ing liquorj"'  as  defined  by  Code,  $  ZSaS. — ilal- 
loran  v.  District  Court  of  Lyon  County,  15:{ 
N.  W.  68. 

€=»279  (Iowa)  In  a  contempt  proceeding 
against  a  restaurant  keeper  for  violating  an  in- 
junction against  illegally  trafficking  in  intoxicat- 
ing liquors,  evidence  held  to  show  sales  of  liquor 
in  violation  of  tlie  injunction. — Wright  v.  Dis- 
trict Court  of  Polk  County,  153  N.  W.  157. 

Under  Code,  g  2431,  held  that,  in  proceeding 
for  violating  injunction  against  traffic  in  in- 
toxicating liquors,  it  was  the  court's  duty  to 
scrutinize  the  record  and,  if  the  offense  was 
fairly  established,  to  assess  the  statutory  penal- 
ty.— Id. 

Under  Acts  34th  Gen.  Assem.  c.  105,  person 
charged  with  violating  injunction  against  il- 
legal traffic  in  Intoxicatine  liquors  held  to  have 
the  burden  of  satisfactorily  explaining  payment 
of  federal  tax  after  he  waa  enjoined.— Id. 
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ISSUES. 

See  Appeal  and  Error,  «=s>171,  173.  ' 

JOINDER. 

See  Action,  <8=»48,  BO;   Parties,  <S=>32. 

JOINT  ADVENTURES. 

See  Frauds,  Statute  of,  <8=B6;    Partnership, 

<6=s>20. 
^=»l  (Minn.)  An  agreement  to  procure  an  op- 
tion to  further  develop  a  mine,  and  subsequent- 
ly to  form  a  corporation  and  issue  stock  to  be 
equally  divided  among  the  parties,  held  to  be_  a 
joint  adventure  or  partnership.— Kent  v.  Costin, 
153  N.  W.  874. 

$=37  (Minn.)  Where  a  person  purported  to  act 
solely  for  himsnlf  in  his  dealinKS  with  plaintiff. 
and  the  dealings  were  outside  of  the  scope  of 
the  joint  business  in  which  such  person  and  the 
defendant  company  were  engaged,  held,  that  the 
company  was  not  liable  for  the  wrongful  acts 
of  such  person  in  such  dealings.— Lawrence  v. 
Streeter,  163  N.  W.  126. 

JOURNALS. 

See  States,  <&=37;    Statutes,  ®=a283-286. 

JUDGES. 

See  Justices  of  the  Peace;   Officers,  ®=>30. 

I.   AFFOnrrMEHT,  QVAUFICATIOIT, 
ANX>  TEirUBE. 

«&=>2   (Minn.)  Laws   1913,   c.   102,  though  not  |  out  notice  to  defendant,  especially  if  the  term 
passed  by  a  two-thirds  vote,  held  to  legally  pro-   st  which  judgment  was  entered  is  aUowed^to 


ice  on  the  wife,  who  was  living  with  ha  Jma- 
band  on  a  farm,  and  will  not  support  a  defanlt 
judgment— Nibeck  v.  Beidy,  153  N.  W.  186. 

rv.  BT  ItEPAWt. 

(B)   OpenlnK  or   SettlBK   Aside   Detenlt. 

«S9|53  (Mich.)  Circuit  Court  Rule  12,  subd. 
'"b,"  limiting  time  to  move  to  set  aside  default, 
held  not  to  apply  to  defnult  improperly  entered. 
—McCain  v.  Mandell,  153  N.  W.  5. 
®=3l53  (Mich.)  Filing  a  note  of  issue  bv  plain- 
tiff and  demanding  a  jury  trial  more  than  six 
months  after  entry  of  default  does  not  con- 
stitute a  "proceeding"  within  circuit  court  rule 
12.  aubd.  (b),  relatidg  to  setting  aside  defaults. 
— Clevelond,  C,  C.  &  St.  L.  Ry.  Co.  v.  Berrien 
Circuit  Judge,  158  N.  W.  798. 
(E=s>l60  (S.D.)  Affidavit  of  merits  to  open  de- 
fault judgment  made  by  defendant's  attorneys 
held  insufficient  where  they  were  not  shown  to 
have  personal  knowledge  as  to  the  merits  of  the 
action.!— Larson  y.  M.  Romely  Ca,  153  N.  W. 
301. 

VI.    ON  TKIAIi  OF  ISSUES. 

(A)   Renattlon,  Form,  and  Reqnlaltea  in 

General. 

€=>I99  (Minn.)  "Where  the  evidence  was  con- 
flicting, it  was  error  to  grant  judgment  for 
plaintiff  notwithstanding  a  verdict  for  dcfend- 
ant.--Convcrse  v.  Vaughn,  153  N.  W.  133. 

UC.  OFEinNO   OR  VACATinO. 

@=>388  (Iowa)  Judgment  of  dismissal  cannot  be 
vacated  and  the  action  reinstated  for  trial  with- 


vide  for  an  assistant  municipal  judge  for  Du- 
lutli  and  a  branch  or  division  of  the  municipal 
court  and  to  fix  the  terms  of  office  and  times  of 
election  of  judges,  and  otherwise  regulate  the 
court  and  proceedinss  therein. — Brown  v.  Small- 
wood,  153  N.  W.  953. 

«=3  (Minn.)  Under  Laws  1813,  c  1(K2,  the 
preferential  system  of  voting,  for  which  provi- 
sion was  made  in  the  Duluth  home  rule  charter 
of  1912,  applies  to  the  election  of  municipal 
judges  of  that  city.— Brown  v.  Smallwood,  153 
N.  W.  953. 

Xa.  lUOHTS,  POWERS.  DITTIES,  AlfD 
UABIUTIES. 

<e=»22  (S.D.)  Laws  1911,  c.  239,  giving  to  the 
Jodgea  of  the  Supreme  Court  a  certain  sum  per 
month  to  cover  their  increased  expenses  caused 
by  removal  to  the  capital,  held  not  violative  of 
Const,  art  21,  S  2,  or  article  5,  S  30.— Mc(>)y 
V.  Handlin,  153  N.  W.  361. 

IV.   DISQUAUFICATION  TO  ACT. 

«=342  (S.D.)  Supreme  Court  judges,  held  not 
disqualified  by  pecuniary  interest  to  determine 
the  application  of  the  presiding  judge  for  man- 
damus to  compel  the  state  auditor  to  pay  to  hun 
an  amount  due  him,  under  Laws  1911,  c.  239,  as 
expenses  of  living  at  the  state  capital,  etc— Mc- 
Coy V.  HandUn,  153  N.  W.  361. 

JUDGMENT. 

See  Appeal  and  Error;  Corporations,  «=»eiO; 
Creditors'  Suit;  Divorce,  <S=>167:  Election 
of  Remedies,  «=»S;  Execution;  Fraudulent 
■  Conveyances,  €=»312 :  Mechanics'  Liens.  iS=« 
303,  306,  Monicipal  Corporations,  <^=33 ; 
Parties.  ©=32;  Replevin,  «=>100 ;  Subroga- 
tion, ^=»41. 

I.  MATITRE  AND  ESSENTIALS  IN 
OENERAX. 

®=>I7  (Iowa)  Beading  a  notice  to  defendant's 
husband  when  he  was  in  town  is  notgoodserv 


pass  without  application  for  vaication.— Des 
Moines  Union  Bj.  Co.  v.  Dist  Court  of  Polk 
County,  153  N.  W.  217. 

Under  Code,  tU.  20,  c.  1,  regulating  proceed- 
ings to  reverse,  vacate,  or  modify  judgments  in 
j  tnal  courts,  and  section  4095,  judgment  of  dis- 
■  missal  of  action  hdd  not  to  be  set  aside  and  ac- 
tion   reinstated   after   an   intervening   term  of 
court,  except  upon  notice  to  the  defendant. — Id. 
Publication,    in    trial   court's   official   newspa- 
per, of  minute  that  plaintiff  had  moved  for  va- 
cation of  judgment  of  dismissal,  held  not  such 
notice  to  the  defendant  as  to  validate  the  vaca- 
tion of  such  judgment  at  a  term  following  the 
term  at  which  it  was  entered. — Id. 

Knowledge  of  counsel  for  defendant  of  order 
vacating  judgment  of  dismissal  held  insufficient 
notice  to  defendant  to  give  the  court  jurisdic- 
tion again. — Id. 

X.  EQUITABLE  REUEF. 
(A)  Nature  ot  Remedy  and  Gronnds. 

®=3447  (N.D.)  Equity  will  not  grant  relief 
against  a  judgment  without  showing  of  a  meri- 
torious defense.— Batser  v.  HalUday,  153  N.  W. 
994. 

€=3449  (Iowa)  One  against  whom  a  void  judg- 
ment had  been  rendered  on  notes,  since  barred 
by  limitations,  has  a  good  defense  a?ainst  those 
notes,  so  that  she  need  n«t  offer  to  pay  them 
before  having  the  judgment  vacated.— Nibeck  v. 
Reidy.  153  N.  W.  186. 

(B)  Jurtudtetlon  and  Proeeedlnars. 

$=»4S6  (Iowa)  A  delay  of  ilve  months  in  bring- 
ing a  suit  to  vacate  a  default  judgment  after 
learning  thereof  held  not  to  warrant  an  in- 
ference that  the  delay  was  to  allow  the  notes 
on  which  the  judgment  was  based  to  become 
barred  by  limitation.- Nibeck  v.  Reidy,  153  N. 
W.  186. 

«=s46l  (Iowa)  Evidence  held  not  to  show  that 
the  maker  of  notes  had  known  of  a  void  judg- 
ment against  her  and  had  apparently  waited 
until  the  notes  were  barred  by  limitations  be- 
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fore  suing  to  vacate  the  Judgment.— Nibeck  ▼. 
Reidy,  uS  N.  W.  186. 

XI.  COIiIiATEItAI.  ATTACK. 

(A)  Jadtcmenta   Impeacliable    Collaterally, 

<S=s>475  (Mich.)  A  probate  judgment  in  parti- 
tion cannot  be  collaterally  attacked  in  an  ac- 
tion of  ejectment. — James  E.  Scripps'  Corpora- 
tion V.  Parkinson.  153  N.  W.  29. 

CB)   Ground*. 

«s>504  (N.D.)  That  a  judgment  and  order  for 
judgment  were  not  filed  until  after  expiration 
of  the  term  of  office  of  the  judge  who  made  them 
held  to  render  the  judgment  merely  irregular, 
and  subject  to  challenge  only  by  direct  attack. — 
St.  Anthony  &  Dakota  Elevator  Co.  v.  Mar- 
tioeau,  153  N.  W.  416. 

Xin.   MERGER  AND  BAR  OF  CAUSES  : 
OF   ACTION  AND  DEFENSES. 

(B)  Cauaes  of  Action  and  Detenaea  Mors- 

•df  Barred,  or  Oondnded. 

$=9584  (N.D.)  Decision  in  one  of  three  actions 
brought  by  three  grantees  in  the  name  of  the 
common  grantor  as  nominal  plaintiff  for  their  i 
use  held  not  a  bar  to  the  bringing  of  the  other 
actions.— Schmidt  v.  Johnstone,  153  N.  W.  293. 
€=9590  (S.D.)  Judgment  on  an  offer  of  defend- 
ant for  a  certain  amount,  in  an  action  for  dam- 
ages in  a  certain  amount,  the  complaint  alleg- 
ing defendant  entitled  to  credit  for  a  certain 
amount  for  threshing,  and  praying  for  judgment 
for  the  difference,  is  a  bar  to  an  action  for  the 
threshing.— Culhane  v.  Etting,  153  N.  W.  301. 

XIV.   CONCIiTTSIVENESS   OF   ADJUDI- 
CATION. 

(A)  Jndgrmenta    Conelnal-re  In  General. 

«s»650  (Iowa)  The  doctrine  of  res  judicata 
does  not  apply  to  incidental  or  interlocutory  re- 
straining orders  made  in  the  progress  of  a  cause. 
—In  re  EUenbcrger's  Estate,  153  N.  W.  1036. 
€=9664  (S.D.)  Findings,  conclusions,  and  judg- 
ment of  the  trial  court,  after  a  reversal  amount- 
ing to  a  dismissal  of  the  whole  action  for  spe- 
cihc  performance  of  a  reformed  contract,  held 
without  evidentiary  force  in  the  vendor's  subse- 
auent  action  for  breach  of  the  contract.^ — Van 
Abel  V.  Wemmering,  153  N.  W.  911. 

(B)    Persona   Conelnd^-d. 

^=3678  (Minn.)  A  judgment  determining  the 
title  to  real  property  is  conclusive  as  to  all  the 
parties  to  the  action  and  their  privies. —Telford 
r.  Pennsylvania  Iron  &  Steel  Co.,  153  N.  W. 
T58. 

®5>682  (Minn.)  One  who  conveyed  land  to  an- 
other to  enable  the  grantee  to  attack  a  prior 
conveyance  for  the  benefit  of  the  grantor  is  con- 
cluded by  the  judgment  against  bis  grantee. — 
Telford  v.  Pennsylvania  Iron  &  Steel  Co.,  163 
N.  W.  758. 

(C)   Mattera  Concladed. 

4s»7l3  (Minn.)  A  judgment  determining  the  ti- 
tle to  real  property  is  conclusive  as  to  all  rights 
therein  which  were  or  could  have  been  litigated. 
—Telford  v.  Pennsylvania  Iron  &  Steel  Co.,  153 
N.  W.  75a 

$=9714  (Iowa)  The  denial  of  an  order  enjoin- 
ing the  construction  of  a  sewerage  system  a.skcd 
on  the  ground  that  the  proposed  system  would 
be  a  nuisance,  is  not  a  conclusive  adjudication 
that  the  system  when  constructed  will  not 
amount  to  a  nuisance.— Thomas  v.  City  of  Grin- 
nsU,  153  N.  W.  91. 

(D)   JndKmenta    In    Partlenlar    Claasea    of 
Aetlonb  and   Proceedtns*. 

«=75l  (Mich.)  Opinion  of  the  city  recorder's 
court  on  prosecution  of  ferry  company  for 
violation  of  smoke  ordinance  that  there  were 
then  no  practical  means  of  prevention  held  not 


res  judicata  as  to  whether  means  of  preventioa 
were  subsequently  practical. — People  v.  Detroit, 
B.  I.  &  W.  Ferry  Co.,  153  N.  W.  799. 

XV.  XIEN. 

<&=>780  (Minn.)  A  creditor  of  a  party  selected 
as  the  medium  through  whom  a  conveyance  is 
made  does  not,  by  reason  thereof,  acquire  any 
interest  in  the  land  by  virtue  of  a  judgment 
against  the  medium.— Wheeler  t.  Nelson,  153  N. 
W.  861. 

XVII.   FOREIGN  JUDGMENTS. 

<S=9829  (N.D.)  Decree  by  the  United  States  Dis- 
trict Court  that  the  present  plaintiff  did  not 
have  title  to  the  premises  in  controversy  held 
to  preclude  him  front  now  asserting  title  there- 
to.—Beyer  V.  Investors'  Syndicate,  153  N.  W. 
476. 

JUDICIAL  NOTICL 

See  Bvldence,  <S=99. 

JUDICIAL  POWER. 

See  Constitutional  Law,  «=967-73k 

JUDICIAL  SALES. 

See  Guardian  and  Ward,  «=9l03k 

JURISDICTION. 

See  Courts;  Equity,  iS=939. 

JURY. 

See  Appeal  and  Error,  ,«=9968s  978,  1064^ 
1069;  Bastards,  <S=968;  Criminal  Law,  «=9 
852,  1166%  ;  Drains,  <g=9S7 ;  Eminent  Do- 
main, <S=9220;  New  Trial,  «=956;  Trial, 
€=9304-^17. 

n.  RIGHT  TO  TRIAI.  BT  JURY. 

$5>I0  (Minn.)  Const,  art  1,  $  4^  continued  the 
right  to  trial  by  jury  as  it  existed  when  the 
Constitution  was  adopted,  but  did  not  enlarge 
the  right. — Morton  Brick  &  Tile  Co.  v.  Soder- 
gren,  153  N.  W.  52T. 

$5>I3  (Minn.)  In  actions  at  law,  either  party 
may  demand  a  jury  trial.— Morton  Brick  &  Tile 
Co.  T.  Sodergren,  153  N.  W.  527. 

In  equitable  actions,  neither  party  can  demand 
a  jury  trial  as  of  right — Id. 

Where  legal  and  equitable  issues  are  united, 
the  legal  issues  are  triable  by  jury,  and  the 
equitable  issues  by  the  court — Id. 
^9 1 3  (Neb.)  Refusal  of  the  mortgagor's  re- 
quest for  a  ]ury  trial  on  the  issue  of  validity  of 
the  insurance  policy  issued  by  the  defendant  in- 
surer and  on  which  mortgagor  and  mortgagee 
relied  held  error. — .lEtna  Life  Ins.  Co.  ▼.  Nation- 
al Union  Fire  Ins.  Co.,  153  N.  W.  553. 
$s>l3  (N.D.)  Damages  claimed  for  the  use  and 
occupation  of  the  land  in  controversy  held  de- 
pendent on  a  determination  of  equitable  issues, 
so  that  notwithstanding  such  claim,  defendant 
was  not  entitled  to  a  jury  trial. — Schmidt  t. 
Johnstone,  153  N.  W.  293. 
$=914  (Minn.)  Where  the  complaint  stated  an 
equitable  cause  of  action  to  charge  defendant  as 
trustee  and  to  require  him  to  account  as  such, 
plaintiff  was  not  entitled  to  a  jury  trial. — Mor- 
ton Brick  &  Tile  Co.  v.  Sodergren,  153  N.  W. 
527. 

$=925  (Minn.)  To  secure  a  Jury  trial  of  issues 
properly  triable  by  a  jury,  a  demand  must  be 
made  therefor. — Morton  Brick  &  Tile  Co.  v. 
Sodergren,  153  N.  W.  627. 
$=928  (S.D.)  Where  a  cause  was  noted  as  a 
court  case,  and  defendant  did  not  except  when 
the  court  announced  on  call  of  the  calendar  that 
it  would  be  tried  as  such,  he  cannot  thereafter 
cnmnlain  oC  the  ruling.--Oweas  v.  Reed,  153 
N.  W.  1093. 


Digitized  by 


Uoogle 


L189 


XNDEX-DIOSST 


taiiWart  matM  T« 


TV.  SmiMOinirA.  ATTBinSAHOE.  DIS- 
CHARGE, AND   COMPEN- 
SATION. 

®=372  (Iowa)  Under  Code,  |  S47,  an  order  made 
in  vacation  directing  the  drawing  of  additional 
jurors  is  within  tlie  court's  jurisdiction. — State 
v.  Giudice,  153  N.  W.  336. 

^=^7$  (Iowa)  Jurors  of  the  original  panel  not 
finally  discharged  may  be  required  to  return  and 
sit  in  any  case. — State  ▼.  Giudice,  153  N.  W. 
336. 

V.  OOICPETENOT  OF  JITBORS,  OHAX- 
LENGES.   AND   OBJECTIONS. 

®=»92  (Mich.)  In  action  against  a  mining  com- 
pany for  wrongful  death,  employ^  of  the  com- 
pany which  managed  defendant  and  of  another 
company  so  managed,  held  disqualiSed  as  jurors. 
— Peklenk  v.  Isle  Royale  Ck>pper  Co.,  168  N.  W. 
1068. 

®=>92  (Minn.)  That  a  juror  was  employed  by  a 
corporation  controlled  indirectly  by  a  holding 
corporation,  which  controlled  the  stock  of  the 
defendant  corporation,  held  not  to  disqualify 
him.  under  Gen.  St.  1&13,  i  9233  (Rev.  Laws 
1005,  §  5391,  Bubd.  2).— Hannula  v.  Duluth  & 
I.  R.  R.  Co.,  163  N.  W.  250. 

C=>97  (Iowa)  Juror  entertaining  a  prejudice 
against  nationality  of  accused,  but  not  personal- 
ly against  him  and  able  to  give  him  a  fair  trial, 
is  not  necessarily  disqualified,  but  a  challenge 
for  cause  ought  to  be  sustained.— State  v.  Giu- 
dice, 153  N.  V.  336. 

®=>i03  (Iowa)  Overmling  of  challenges  of  ju- 
rors for  cause,  held  not  an  abuse  of  discretion 
where  the  jurors  asserted  that  they  could  ac- 
cord accused  a  fair  and  impartial  trial,  though 
they  had  formed  an  opinion  from  newspaper  ac- 
counts.—State  T.  Giudice,  163  N.  W.  338. 

JUSTICES  OF  THE  PEACL 

TV.  PBOOEDTTRE  IN  CIVH.  CASES. 

«s>73,  74  (Neb.)  Th&  filing  of  an  afBdavit  for 
a  change  of  venue  for  bias  of  the  justice  held 
not  tu  deprive  him  of  jurisdiction  under  Rev. 
St  1913,  i  8404,  if  there  is  no  other  justice 
in  the  county  to  whom  the  case  can  be  trans- 
ferred.—HutE  v.  Amett,  153  N.  W.  486. 

▼.  BEVIEW   OF  PROCEEDINGS. 

(A)  Appeal  and  Krror. 

9=>I39  (Meb.)  Defendant's  remedy,  on  the  jus- 
tice's refusal  to  grant  a  change  of  venue,  held 
to  be  by  appeal,  not  by  error  to  the  district 
court— Huff  V.  Arnett  153  N.  W.  496. 

4s>l59  (Keb.)  The  10  days  prescribed  by  Rev. 
St  1913,  i  8452,  for  filing  an  appeal  bond  does 
not  begin  to  ran  until  judgment  is  entered  on 
the  justice's  docket.— Bishop  v.  Lincoln  Base- 
baU  Club,  153  N.  W.  586. 

«s>l74  (Neb.)  Striking  of  reply  filed  in  the  dis- 
trict court  on  appeal  from  a  justice's  court  held 
error,  where  the  reply  wag  to  new  matter  in  the 
answer  and  was  not  inconsistent  with  the  peti- 
tion.—Berryman  T.  Childs,  153  N.  W.  486. 

LACHES. 

See  Corporations,  «s>209;  Divorce,  ^»167; 
Removal  of  Causes,  9s»79;  Vendor  and  Pur- 
chaser, «S3347. 

LANDLORD  AND  TENANT. 

See  Brokers,  9=>64;  Bzecutors  and  Admin- 
istrators, ®=>477;  Fraudulent  Conveyances, 
®=>143;  Schools  and  School  Districts,  4s» 
67,  68. 


n.  IiEASES  AND  AGREEMENTS  IH 

GENERAI,. 

(B)  Constrnctlon  and   Operation. 

9=949  (Iowa)  Landlord  held  unable  to  maintain 

his  suit  for  tenant's  breach  of  his  leasehold 
agreement  without  proving  notice  or  demand  to 
such  tenant  or  re-entry  for  condition  broken.— 
Rogers  v.  Teager,  153  N.  W.  159. 

m.   XJUfDI.ORD'S   TITLE   AND   RE- 
VERSION. 
(B)  Bstoppcl  of  Tenant. 

$=366  (Minn.)  The  taking  of  a  written  lease 
by  one  in  possession  under  a  claim  of  title  ad- 
verse to  the  lessor  does  not  estop  the  lessee  from 
setting  up  title  in  himself. — 'Trebesch  v.  Tre- 
besch,  155  N.  W.  764. 

rv.   TERMS  FOR  TEARS. 

(B)  AaalKnment,    Soblettlngr,    and    Hort- 
saare. 

®=>78  (Minn.)  A  covenant  requiring  written 
consent  of  a  lessor  to  any  assignment  of  the 
lease  held  waived  by  acceptance  of  rent  from  the 
assignee  with  knowledge  of  tbe  assignment- 
Cohen  V.  Todd,  153  N.  W.  681. 

Vn.  PREMISES  AND  ENJOYMENT 
AND   USE  THEREOF. 

(B)  iBjartes  (roni  Oanseroa*  or  Defective 
Coadltlon. 

«=3l66  (S.D.)  Under  Civ.  Code,  S  1297,  a  land- 
lord leasing  the  south  half  of  a  storeroom  is  lia- 
ble for  damages  to  the  tenant's  goods  therein  by 
the  caving  in  of  the  roof,  caused  by  the  clog- 
ging of  a  drainpipe  running  from  the  roof 
through  the  north  Mlf  of  the  storeroom. — John 
Moodie  Dry  Oooda  Co.  t.  Gilruth,  153  N.  W. 
383. 

«=>I68  (SJD.)  Where  goods  of  a  tenant  renting 
the  south  half  of  a  storeroom  are  injured  by  the 
caving  in  of  the  roof  by  tbe  dogging  of  a  drain- 
pipe running  from  the  roof  through  the  north 
half  of  the  store,  the  tenant  is  not  negligent  in 
not  preventing  the  clogging  of  the  pipe.— John 
Moodie  Dry  Goods  Co.  v.  GiU-uth,  153  N.  W. 
383. 

$=9 169  (S.D.)  Measure  of  damage  to  retail 
stock  of  goods  injured  by  negligence  of  land- 
lord held,  under  Civ.  Code,  S  2312,  the  difference 
between  the  retail  selling  price  before  and  after 
injury.— John  Moodie  Dry  Goods  Co.  V.  Gil- 
ruth, 153  N.  W.  383. 

Evidence  as  to  tbe  fair  market  value  of  the 
goods  before  and  after  the  injury  is  admissible 
under  a  general  allegation  of  damage. — Id. 

Vm.  RENT  AND  ADVANCES. 

(A)   Rlarht*  and  Mabllltlee. 

«s>208  (Minn.)  The  assignee  of  a  lease,  who 
does  not  contract  to  pay  rent,  though  liable 
while  he  holds  the  lease,  is  not  liable  for  rent 
accruing  after  a  reassignment— Cohen  T.  Todd, 
163  N.  W.  531. 

9=9213  (S.D.)  A  farm  lease  construed,  and  the 
tenant  held  to  have  no  right  to  claim  his  full 
share  of  the  wheat  without  paying  the  land- 
lord for  his  share  of  oats  taken  under  agree- 
ment that  payment  should  be  made  out  of  the 
wheat— Owens  v.  Reed,  153  N.  W.  109S. 

X.  RENTING  ON   SHARES. 

^s>327  (Iowa)  Under  farm  lease  giving  lessor 
one-half  of  all  crops  "payable  as  follows:  One 
half  of  the  small  grain  and  one-half  of  the  com 
and  f6  per  acre  for  pasture  land,"  lessor  held 
entitled  to  one-half  of  the  hay  crop.— Verbeck 
V.  Peters,  153  N.  W.  215. 
9=>332  (Minn.)  In  an  action  for  the  conver- 
sion of  wheat  stored,  held,  that  whether  the 
plaintiff  owner  consented  that  the  defondant 
elevator  company  should  pay   the  cropper,  in- 
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Btead  of  plaintlfl.  for  the  wheat,  and  whetlier 
plaintiCE  accepted  a  personal  promise  of  de- 
fendant's agent  to  retain  a  certain  amount  in 
lieu  of  liis  security  in  the  wheat,  were  for  the 
jury.— Lynch  t.  Monarch  Elevator  Co^  16S  N. 
W.  597. 

In  an  action  against  an  elevator  company  for 
conversion  of  wheat  raised  under  a  cropper's 
contract,  held,  that  whether  six  acres  had  been 
plowed  by  the  cropper  after  harvest  in  perform- 
ance of  the  contract  should  have  been  submit- 
ted to  the  jury.— Id. 

LARCENY. 

See  Criminal  Law,  €=s>511,  741;  Embezzle- 
ment ;  Indictment  and  Information,  ^:»191 ; 
Bobbery. 

n.  PBOSEOUTION  Aia>  P1TNISH. 
MEMT. 

(B)   B-rldenee. 

^=365  (N.D.)  Evidence  held  to  sustain  a  con- 
viction of  grand  larceny.— State  v.  Cray,  153  N. 
W    425. 

LAW  OF  THE  CASE. 

See  Appeal  and  Error,  «=»853,  1009. 

LAW  OF  THE  ROAD. 

See  Highways,  «=»176,  184. 

LAWYERS. 

See  Attorney  and  Client. 

LEASE. 

See  Landlord  and  Tennant 

LEGISLATURE. 

See  States,  «=937;    Statutes,  <&=>15,  2S5. 

LETTERS. 

See  Evidence,  «=>121,  271. 

LEWDNESS. 

See  Disorderly  House. 

LIABILITY  INSURANCE. 

See  Insurance,  «=»285^ 

LIBEL  AND  SLANDER. 

See  Corporations,  9=>428,  420. 

Z.  WOBDS  AHD  ACTS  AOTIONABI.E, 
Ain>  I.IABIUTT  THEREFOR. 

0s>S  (S.D.)  Newspaper  article  denouncing  ver- 
dict for  plaintiff  in  another  libel  suit  on  the 
ground  that  the  communication  was  privileged 
held  not  itself  libelous.- Egan  v.  Eastwood,  153 
N.  W.  917. 

$=3 10  (Minn.)  A  publication  stating  that  a  can- 
didate for  office  had  the  backing  of  corporations 
held  not  libelous  per  se. — State  v.  Landy,  153 
N,  W.  258. 

XV.   ACTIONS. 

(B)  Parties,    Preliminary    Prooeedlmss, 
and  PleadtuK. 

^=380  (S.D.)  Newspaper  article  concerning  suit 
by  client  against  attorney  for  fraud  held  a  fair 
account  of  a  judicial  proceeding,  and  not  libel- 
ous per  se  nor  made  so  by  Innuendo,  inducement, 
or  colloquium. — Egan  v.  Dotson,  lu3  N.  W. 
7(J4, 

(B)  Trial,  Jndarment,  and  ReTlevr. 

<S=>I23  (Si).)  Under  Const,  art  0,  §  6,  the 
meaning  of  alleged  slanderous  words  is  for  the 
jury  unless  the  language  admits  of  only  one 
construction.- Egan  v.  Eastwood,  153  N.  W. 
017. 


LICENSES. 

See  Intoxicating  Liquors,  €=>76-90,  233; 
Names,  €=>18;  Trade-Marlis  and  Xrade- 
Kames,  9=339. 

L  FOR  OCCUPATIONS  AND  PBIVI- 
Z.EOES. 

€=36  (Minn.)  The  issuance  of  occupation  li- 
censes is  an  exercise  of  the  police  power  of  the 
state.— In  re  Hunstiger,  153  N.  W.  869. 

<&=322  (Minn.)  Under  Gen.  St.  1913,  f  4668,  an 
appeal  will  lie  to  the  district  court  from  au 
order  of  a  town  board  of  health  denying  an  ap- 
plication for  a  permit  to  operate  a  rendering 
plant.— In  re  Hunstiger,  153  N.  W.  869. 

The  proceedings  of  a  license  board  in  passing 
on  an  application  for  a  license  are  quasi  judi- 
cial.— Id. 

The  action  of  a  town  board  of  health  in  deny- 
ing an  application  for  a  permit  to  operate  a 
rendering  plant  will  not  be  disturbed  by  the 
district  court,  unless  arbitrary,  oppressive,  un- 
reasonable, not  supported  by  evidence,  or  con- 
trary to  law.— Id. 

LIENS. 

See  Ai^peal  and  Error,  4=3l01;  Banks  and 
Banking,  ®=342-  Election  of  Bemedies,  «=3 
3;  EixcTiangcs;  Garnishment,  €=3lOO;  Judg- 
ment, <S=3780;  Master  and  Servant,  «=382; 
Mechanics'  l^iens;  Mines  and  Minerals,  ^=3 
112,  117;  Parties,  <8=»32;  Principal  and 
Agent.  «=>90;    Taxation,  «=9531. 

LIFE  ESTATES. 

See  Homestead,  (8=3l^;  Wills,  <e=9614,  617, 
725. 

9=328  (Iowa)  Where  an  executrix,  who  bad  a 
life  estate  in  property,  attempted  to  dispose  of 
some  of  it  to  one  who  took  with  knowledge, 
those  entitled  to  remainder  will  be  granted  an 
accounting,  not  only  against  the  administrator 
of  the  executrix,  but  her  grantee. — Benliam  t. 
Tnrkle.  153  N.  VT.  1017. 

LIFE  INSURANCE. 

See  Insurance. 

LIGHTNING  INSURANCE. 

See  Insurance,  9=>608. 

LIMITATION  OF  ACTIONS. 

See  Exchanges,  9=39;  Insurance,  9=812; 
Judgment,  9=3456;  Principal  and  Surety, 
«=>149;  Taxation,  9=3804,  805;  Vendor 
and  Purchaser,  9=>347. 

I.  STATUTES  OF  UMITATION. 

(A)  Hatvre,  Valtdltr,  and  Constmctlon  la 
Oeaeral. 

9=>ll  (Mich.)  (bounty  suit  against  its  treasurer 
and  his  sureties  to  recover  the  amount  of  worth- 
less checks,  accepted  by  him  as  cash,  was  not 
barred  by  plaintiff's  delay  in  suing  until  limita- 
tions had  run  on  the  checks. — Board  of  Sup'rs 
of  Chippewa  County  v.  Bennett,  163  N.  W. 
814. 

9=>I4  (Minn.)  Where  a  contract  limitation  on 
the  time  to  sue  applies  only  under  certain  con- 
ditions, such  conditions  must  exist,  or  it  will 
not  bar  the  action. — Dechter  v.  National  Council 
of  Knights  and  Ladies  of  Security,  153  N.  W. 
742. 

A  contract  limitation  on  the  time  to  sue  should 
be  strictly  construed  against  the  party  invoking 
it— Id. 

Where  a  contract  prescribes  a  time  within 
which  to  bring  action,  which  is  shorter  than  the 
statutory  period,  such  provision  ia  valid  if 
reasonably  but  not  otb«Twia«.-r-Id. 
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<B)  lilakltatI«BS   ApplloKble   to    Partlonlar 
Action*. 

«=»35  (N.D.)  Rev.  Codeg  1905,  i  1603  (Comp. 
Xiawa  1913,  t  2218),  imiMweg  a  benalty  and  for- 
feiture, within  the  meaning  of  Bev.  Codes  1005, 
%  6788  (Comp.  Laws  1913,  S  7376),  Umiting  the 
time  to  three  years  for  commencement  of  an  ac- 
tion for  a  penalty  and  forfeiture.— St.  Anthony 
&  Dakota  Elevator  Co.  v.  Martineau,  153  N.  W. 
416. 

<£=>36  (S.D.)  An  action  to  quiet  title  held 
equitable  within  Code  Civ.  Proc.  |  66,  applying 
a  ten-year  limitation  to  sach  actions. — Casey  v. 
Smith,  163  N.  W.  918. 

n.  COBCFlTTATIOir  OF  PEBIOS  OF 

LIMITATION. 

(F)   iKnorance,  Mtatalce,  Trnat,  Fraud,  and 

Conoealment  of  Cause  of  Action. 

«=3lP0  (NX>.)  Limitations  (Comp.  Laws  1913, 
S  7375,  Bubd.  6)  held  not  to  run  against  the 
defense  of  fraud  interposed  by  the  intervener 
in  a  foreclosure  suit,  where  he  had  not  been  in 
possession  of  all  the  facts. — Investors'  Syndicate 
V.  North  American  Coal  &  Mining  Co.,  153  N. 
"W.  472. 

LIQUOR  SELLING. 

See  Intoxicating  liquors. 

LOANS. 

See  E^ecators  and  Administrators,  i3=»217, 
221;  B!ecrows,  €=>14;  Guardian  and  Ward, 
«=»167;  Insurance,  e=»17»%,  867;  Trusts, 
«=»222. 

LOCAL  OPTION. 

Se«  Intoxicating  Liquors,  €=»83-40, 

LOCATION. 

See  Drains,  Cs»41 ;   Insurance,  ®=»165. 

LOGS  AND  LOGGING. 

See  Evidence,  €=»458;  Injunction,  ^=3114; 
Insurance,  ®=>2S2. 

^=98  (Minn.)  In  an  action  for  a  balance  due  on 
a  logging  contract,  held,  that  the  instruction 
given  as  to  the  manner  of  determining  the 
amount  of  logs  cut  and  delivered  was  proper. 
— O'Connell  v.  Ward,  153  N.  W.  865. 

Evidence  held  to  sustain  the  jury's  finding  as 
to  the  amount  of  logs  cut  and  delivered.^Id. 

Evidence  of  the  number  of  logs  several  years 
before  the  cutting  and  the  amount  still  standing 
was  admissible  as  bearing  on  the  amount  cut. 

LUNATICS. 

.  See  Insane  Persons. 

MALICIOUS  PROSECUTION. 

See  Action,  «S948,  60. 

V.   ACTIONS. 

®=»58  (S.D.)  In  an  action  for  malicious  prose- 
cution tor  theft,  evidence  of  plaintiflTs  reputa- 
tion for  good  character  in  the  community  was 
admissible  in  chief.— Roskay  v.  Hessenius,  15;? 
N.  W.  036. 

$=964  (Minn.)  Evidence,  in  an  action  for  mali- 
cious prosecution,  held  to  show,  that  defendants 
were  responsible  for  the  prosecutions  complain- 
ed of.— Price  v.  Minnesota,  D.  &  W.  Ry.  Co., 
153  N.  W.  532. 

Eridence  held  to  show  want  of  probable 
cause  for  a  prosecution  of  plaintiff  for  violating 
Gen.  St  1913,  J  8932,  or  section  5479,  by  dyna- 
miting a  pocket  boom  in  a  river.— Id. 

Evidence  held  to  sustain  a  finding  that  a 
prosecution  complained  of  was  malicious.— Id. 


^=»69  (Minn.)  A  recovery  of  $760  as  compensa- 
tory and  $600  as  exemplary  damages  for  one 
prosecution  for  a  felony  and  of  $^,000  for  an- 
other prosecution  held  not  excessive. — Price  v. 
Minnesota,  D.  &  W.  Ry.  Co.,  153  N.  W.  532. 
^=371  (Minn.)  Under  the  evidence,  held  that 
the  defense  of  advice  of  counsel  was  for  the 
jury.— Price  v.  Minnesota,  D.  &  W.  By.  Co., 
1^  N.  W.  632. 

MALPRACTICE. 

See  Physicians  and  Surgeons,  «=>18. 

MANDAMUS. 

See  Courts,  «s»207. 

X.  NATURE  AND   GROUNDS  IN   GEN. 
ERAI.. 

i@=>3  (S.D.)  Action  against  state  under  Code 
Civ.  Proc.  §  25,  held  not  such  adequate  relief  at 
law  as  to  render  improper  the  issuance  of  man- 
damus under  Code  Civ.  Proc.  §  764,  to  compel 
the  state  auditor  to  pay  to  a  judge  of  the  Su- 
preme Court  an  amoimt  under  Laws  1911,  c. 
239,  as  reimbursement  for  certain  expenses. — 
McCoy  V.  Handlin,  163  N.  W.  361. 
<e=»IO  (Mich.)  The  city  clerk  of  Detroit  has  no 
plain  legal  duty  to  accept  the  petition  of  a 
candidate  at  a  primary  election  for  the  office 
of  judge  of  the  recorder's  court,  performance  of 
which  can  be  compelled  by  mandamus. — Mur- 
tha  T.  Lindsay,  153  N.  W.  245. 

II.  SUBJECTS  AND  PURPOSES  OF 
REUEF. 

(A)  Act*  and  Proceedlnss  of  Oonrta, 
Jndarcs.   and    Judicial    OiUcer*. 

^:s>59  (Mich.)  Mandamns  does  not  lie  to  re- 
view action  of  circuit  judge  declining  to  tax 
certain  costs,  where  no  final  order  has  been  en- 
tered.—Tolsma  v.  Codd,  153  N.  W.  081. 

(B)    Acts   and   Proceedtnirs   of  Pnbllc   Ofll- 
Cera  and  Boarda  and   MnnlolpalltleM. 

^=3 1 02  (S.D.)  Mandamus  under  Code  Civ. 
Proc.  f  764,  and  not  an  action  at  law  under  sec- 
tion 25  et  seq.,  held  a  proper  remedy  to  compel 
the  state  auditor  to  issue  a  warrant  tu  a  jud.^e 
of  the  Supreme  Court  for  an  amount  due  him 
under  Laws  1911,  c.  239,  in  consideration  of 
expenses  incident  to  bis  removal  from  his  legal 
residence  to  the  state  capital.— McCoy  v.  Hand- 
Un,  153  N.  W.  361. 

III.  JURISDICTION,  PROCEEDINGS. 
AND   RELIEF. 

$s9l87  (Mich.)  Where,  on  mandamns  to  compel 
the  city  comptroller  to  issue  various  bonds,  the 
determinations  of  the  court  were  distincL  so 
that  the  illegal  ones  could  be  separated  from 
the  proper  ones,  and  Supreme  Couft  may  af- 
firm the  legal  determinations  and  quash  the  oth- 
er.— Common  Council  of  City  of  Detroit  v. 
Engel,  163  N.  W.  537. 

MANSLAUGHTER. 

See  Homicide,  «=>250. 

MAPS. 

See  Dedication,  €=>63. 

MARKETABLE  TITLE.. 

See  Vendor  and  Purchaser,  €=>130, 

MARKET  VALUL 

See  Evidence,  €=>113. 

MARRIAGE. 

See  Adultery;    Divorce;    Husband  and  Wife. 
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MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

«=>3  (Iowa)  Where  part  of  collateral  security 
held  by  garnishee  had  been  assigned  by  the  judg- 
ment debtor,  held,  that  plaintiff  could  not  in- 
sist upon  a  marshaliag  of  assets. — Dicldnson  t. 
Davis.  153  N.  W.  203. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ®=>1067;  Oonstitution- 
al  Law,  <8=»46,  80,  89,  106,  208,  245;  Coun- 
ties, ®=»146;  Damages,  ®=>130;  Death,  ®=» 
76;  Evidence,  ®=>116;  Parent  and  Child, 
«i=>7;  States,  «=»119;  Statutes,  9=»114; 
Street  Railroads,  €=>103:  Sunday,  ^=»4; 
Trial,  <8=»191,  194,  252,  296. 

I.  THE  BEI,ATION. 
(A)   Creation  and  Bxlstenea. 

®=>l  (S.D.)  Defendant  held  not  Uable  to  the 
employes  of  one  whcHn  he  started  out  in. busi- 
ness; liis  only  interest  being  the  advancement 
—Roberts  v.  Brown,  153  N.  W.  766. 

(B)  Statutory  ReKolatlon. 

«=»l6'/2  [New   vol.  16  Key-No.  Series] 

(Mich.)  Part  of  Workmen's  Compensa- 
tion Law  relating  to  private  employers  held 
constitutional. — Mackin  v.  Detroit-Timkin  Axle 
Co.,  153  N.  W.  49. 

XI.  SEKVIOES  AND  COMFEXSATION. 
(B)   'Wmgern    and    Otber   Remuneration. 

®=>80  (N.D.)  In  an  action  for  wa^es  under  an 
expre.<is  contract,  evidence  held  sufficient  to  take 
the  case  to  the  jury.— Rittle  v.  Woodward,  153 
N.  W.  951. 

In  an  action  for  wages,  the  burden  is  on  de- 
fendant to  prove  his  counterclaim,  based  on 
the  theory  that  plaintiff  charged  defendant's 
hired  men  an  excessive  amount  for  board. — Id. 
«=982  (N.D.)  Under  Comp.  Laws  1913,  |  6857 
et  seq.,  the  owner  of  a  farm  laborer's  hen  may 
on  default  take  possession  of  the  property  cov- 
ered by  the  lien. — ^Wonscr  v.  Walden  Farmers' 
Elevator  Co.,  153  N.  W.  1012. 
_  The  right  of  possession  under  a  farm  laborer's 
lien  may  be  enforced  by  an  action  for  damages 
against  one  who  has  converted  the  property. 
— Id. 

Whether  the  holder  of  a  farm  laborer's  lien 
has  waived  the  same  is  ordinarily  a  question  of 
intent.— Id. 

A  farm  laborer  does  not  waive  his  right  to  a 
fatm  laborer's  lien  by  hauling  and  delivering 
at  the  elevator  in  the  performance  of  his  work 
grain  on  which  the  lien  is  claimed. — Id. 
®s>82  (N.D.)  A  person  employed  by  the  owner 
of  a  crop  in  harvesting  and  threshing  same  is  a 
"farm  laborer,"  within  Comp.  Laws  1913,  § 
6857,  giving  a  farm  laborer  a  lien  for  his  wages. 
— Heddan  v.  Walden  Farmers'  Elevator  Co.,  153 
N.  W.  1015. 

in.   BCASTEK'S  IJABII.ITT  FOB  IK* 

JTTBIES   TO   SERVANT. 

(A)  Nature  and  Bxtent  In  General. 

«=>87'/2  [New,  vol.  16  Key-No.  Series] 

(Mich.)  The  death  of  a  stationary  en- 
gineer while  operating  an  elevator  as  a  favor 
to  other  workmen  held  not  to  arise  out  of  and 
in  the  course  of  his  employment  so  as  to  per- 
mit recovery  under  the  Workmen's  Compensation 
Act — Spooner  v.  Detroit  Saturday  Night  Co., 
153  N.  W.  657. 

^^>88  (Iowa)  Architects  employed  by  an  own- 
er erecting  a  building  held  not  independent  con- 


tractors, and  men  working  on  the  bailding  'vrere 
employes  of  the  owner.- Manton  v.  H.  lL  Ste- 
vens A  Co.,  153  N.  W.  87. 

(B)   Toola,  'Haelilnery,  Appltaneea,  and 
Plaoea  for  'Work. 

$=3 101,  102  (Iowa)  A  master  must  use  reason- 
able care  to  furnish  a  servant  with  a  reason- 
ably safe  place  to  work. — Doran  v.  Waterloo, 
C.  F.  &  N.  Ry.  Co.,  153  N.  W.  225. 
<e=>IOI,  102  (Mich.)  Master's  duty  in  respect  to 
the  device  causing  injuries  held  measurable  by 
the  probabilities,  not  by  the  mere  possibility 
of  accident. — Johnston  v.  Elm  Cooperage  Co., 
153  N.  W.  1075. 

®=>I0I,  102  (Neb.)  An  employer  must  exercise 
reasonable  care  to  furnish  a  safe  place  to  work 
and  safe  appliances. — Brown  v.  Omaha  &  C.  B. 
St.  Hy.  Co.,  153  N.  W.  588. 

€=>I07  (Minn.)  In  determining  whether  a  mas- 
ter has  exercised  ordinary  care  to  provide  and 
maintain  a  reasonably  safe  place  to  work,  the 
place  as  affected  by  the  work  may  be  considered. 
— Conley  v.  Louis  F.  Dow  Co.,  153  N.  W.  323. 
®=3|IS  (Iowa)  An  owner  erecting  a  reinforced 
concrete  building  held  to  have  failed  to  furnish 
a  bricklayer  a  safe  place  to  work. — Manton  v. 
H.  L.  Stevens  ft  Co.,  153  N.  W,  87. 
<e=>(2l  (Mich.)  Pub.  Acts  1909,  No.  285.  {  15. 
requiring  the  guarding  of  gearings  in  factories. 
storehouses,  or  warehouses,  does  not  apply  to 
machinery  in  a  water  tank. — Snowden  v.  De- 
troit ft  M.  Ry.  Co.,  153  N.  W.  682. 
«=»I2(  (Mich.)  Pub.  Acts  1909,  No.  285,  i  15, 
requiring  certain  machinery  to  be  guarded,  ap- 
plies to  set  screws  on  a  chuck  in  a  veneer  peel- 
ing machine.— iildward  v.  Grand  Haven  Basket 
Factory,  153  N.  W.  776. 

®=3l2S  (Mich.)  In  an  action  for  the  death  of 
a  servant  from  the  kick  of  a  mule,  the  knowl- 
edge of  defendant's  teamster  and  barn  man  that 
the  mule  was  vicious  was  sufficient  to  charge 
defendant  with  knowledge  thereof. — Robbing  v. 
Magoon  &  Kimball  Co..  153  N.  W.  13. 
€=3l25  (Neb.)  An  employer  held  Uable  for  in- 
juries from  defects  which  were  known,  or 
should  have  been  known,  to  him.— Brown  t. 
Omaha  &  C.  B.  St  By.  Ca,  153  N.  W.  588. 

CC)   Methods  of  IVork,  Rules,  and  Order*. 

®=3l37  (Minn.)  An  engineer  in  a  switching 
yard,  where  men  are  constantljr  working  on 
the  tracks,  owes  a  duty  to  exercise  reasonable 
care  to  keep  a  lookout  for  them. — Kludzinski  t. 
Great  Northern  Ry.  Co.,  153  N.  W.  529. 

(O)   WamlnK  and  InstrnctlnK  Bervaat. 

®5>IS0  (Iowa)  An  employer  held  not  negligent 
for  failure  to  warn  an  experienced  carpenter 
working  on  a  roof  of  the  danger  of  ice  on  the 
roof.— De  Graw  v.  Bettendorf  Axle  Co.,  153  N, 
W.  82. 

€=»I55  (Iowa)  An  employer  need  not  warn  an 
employ^  of  dangers  wnich  are  obvious  and  ap- 
preciated by  the  employ^.— De  Graw  v.  Betten- 
dorf Axle  Co.,  153  N.  W.  82. 

(B)  Fellow  Bervanta. 

<S=>I90  (Iowa)  A  foreman  in  charge  of  men  at 
work  on  a  building  held  a  vice  principal  and 
his  negllirence  was  the  negUgence  of  the  em- 
plo.ver.— Manton  v.  H.  L.  Stevens  ft  Co.,  153  N. 
W.  87. 

€=3201  (Neb.)  Where  the  negUgence  of  defend- 
ant's foreman  concurred  with  the  negligence  of 
another  person,  held  that  the  defendant  employ- 
er was  liable,  though  the  other  person  was  plain- 
tiff's fellow  servant- Russo  v.  Omaha  &  C.  B. 
St  Ry.  Co.,  153  N.  W.  510. 
<@=320l  (N.D.)  Where  the  negligence  of  the 
master  and  of  a  fellow  servant  of  the  employ^ 
mingle,  or  the  negligence  of  the  master  or  his 
representative,  though  not  the  only  lause,  is 
the  proximate  cause  of  the  injury,  the  master 
is  liable.— Wyldes  v.  Patterson.  153  N.  W.  630. 
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(F)  Rt«k»  Aasnmed  br  Servant. 

«3>204  (Mich.)  A  plaintiff,  who  was  injured  by 
being  caught  by  projecting  set  screws  on  a 
chucK  of  a  veneer  peeling  machine,  did  not  as- 
sume the  rislti  where  the  set  screws  were  un- 
guarded, in  violation  of  statute. — Edward  t. 
Grand  Haven  Basket  Factory,  153  N.  W. 
776. 

.4=3205  (Iowa)  An  employ^  may  assume  that 
his  employer  has-  performed  his  duty  as  to  the 
condition  of  working  place  unless  defects  are 
obvious  and  appreciated.— De  Graw  v.  Betten- 
dorf  Axle  Co.,  153  N.  W.  82. 
4=92 1 1  (Mich.)  Where  a  boss  trimmer  for  a 
coal  company,  Injured  by  being  pinned  between 
a  coal  car  and  the  loading  apparatus,  had  au- 
thority to  reject  cars  of  improper  width,  he 
assumed  the  risk  In  attempting  to  remove  a 
blook  from  under  such  a  car. — Lewis  t.  Wolver- 
ine Coal  Co..  153  N.  W.  26. 
$=9214  (N.D.)  An  employ^  injured  in  an  ele- 
vator accident  held  not  to  have  assumed  the 
risk  of  confusion  of  methods  of  operating  an 
elevator,  which  arose  from  the  master's  failure 
to  arrange  a  common  system  and  make  it  known 
to  all  persons  conoemedj— Wyldes  t.  Patterson, 
153  N.  W.  630. 

4=3217  (Neb.)  An  employs  held  not  chargeable 
with  notice  of  defects  in  appliances  used,  un- 
less their  inspection  is  within  the  line  of  his 
duties,  or  the  defects  are  obvious. — Brown  v. 
Omaha  &  C.  B.  St  By.  Co.,  153  N.  W.  588. 
4=9217  (N.D.)  An  employs  only  assumes  such 
risks  as  he  knows  and  appreciates,  or  in  the  ex- 
ercise of  due  care  should  know  and  appreciate. 
— Wyldes  v.  Patterson,  153  N.  W.  630. 
4=3219  (Iowa)  An  employs  working  on  a  loof 
held  to  assume  the  risk  of  injury  by  ice  there- 
on.—De  Graw  v.  Bettendorf  Axle  Co.,  153  N. 
W.  82. 

4=>2I9  fS.D.)  Plaintiff,  sharpening  tools  on 
emery  wheel  driven  by  shaft  also  carrying  cir- 
cular saw  one  foot  distant,  assumed  the  risk  of 
injury  from  the  saw. — Schweinforth  v.  Schwenk- 
Barth  Brewing  Co..  153  N.  W.  908. 

(O)    Contrlbntory    IfeKlisenee    of    Servant. 

4=>227  (Neb.)  An  employs  guilty  of  contribu- 
tory negligence  cannot  recover. — Brown  v. 
Omaha  &  C.  B.  St  Ry.  Co.,  153  N.  W.  588. 
4=>24l  (Mich.)  A  boss  trimmer  for  a  coal  com- 
pany injured  by  being  pinned  between  the  car 
and  the  tipple  by  which  it  was  loaded,  due  to 
removal  by  him  of  the  block  holding  the  car, 
held  negligent. — ^Lewis  v.  Wolverine  Coal  Co., 
163  N.  WT  26. 

(H)   Aotlona. 

4=»250%  [New,  voL  16  Key-No.  Series] 

(Mich.)  Under  the  Workmen's  Compen- 
sation Act,  the  Supreme  Court  cannot,  on  cer- 
tiorari, review  or  weigh  the  evidence,  where 
there  is  some  evidence  to  support  the  findings 
of  IJie  industrial  accident  board.— Spooner  v. 
Detroit  Saturday  Night  Co.,  153  N.  W.  657, 

4»250%  [New    vol.  16  Key-No.  Series] 

(Minn.)  Evidence  held  to  sustain  a  find- 
ing that  the  death  of  the  driver  of  an  ice 
wagon  by  lightning  was  the  result  of  an  ac- 
cident "arising  out  of"  his  employment  within 
the  Workmens  Compensation  Act. — State  v. 
District  Court  of  Ramsey  County,  153  N.  W. 
11». 

For  an  injury  to  be  one  "arising  out  of  em- 
ployment" within  the  meaning  of  the  Work- 
men's Compensation  Act,  it  need  not  have  been 
anticipated,  nor  need  it  ordinarily  be  one  pecul- 
iar to  the  particular  employment  in  which  the 
injured  employs  was  engaged. — Id. 
4=>258  (Minn.)  Complaint  in  an  employS's  ac- 
tion for  injuries  from  the  tipping  over  of  a 
wagon  held  sufficient,  though  it  did  not  spe- 
cifically show  that  the  work  was  dangerous  to 
defendant's    knowledge,    to    advise    defendants 


that  plaintifl  would  rely  on  this  theory  of  neg- 
ligence.—Burmeister  V.  Giguere,  153  N.  W.  134. 
4=>264  (Mich.)  In  mine  employS's  action  for 
injuries  caused  by  erratic  movement  of  skip, 
which  he  was  about  to  board,  evidence  as  to 
inspection  of  signaling  apparatus  held  admis- 
sible under  the  declaration. — Paskvan  v.  Al- 
louez  Mining  Co.,  153  N.  W.  684. 
4=>>265  (Neb.)  The  burden  is  on  an  employer  to 
show  contributory  negligence. — Brown  v.  Omaha 
&  C.  B.  St  Ry.  Co.,  153  N.  W.  588. 
4=>265  (N.D.)  The  doctrine  of  res  ipsa  loquitur 
held  to  apply  where  the  accident  occurred 
through  the  oreaking  of  a  steel  cable  300  feet  in 
length,  and  such  cable  was  not  produced,  or  a 
showing  made  of  its  condition  or  an  inspection 
prior  to  the  accident— Wyldes  v.  Patterson,  153 
N.  W.  630. 

The  burden  of  establishing  contributory  neg- 
ligence and  assumption  of  risk  is  on  the  defend- 
nnt— Id. 

4=>270  (Mich.)  In  an  action  for  the  death  of  a 
servant  from  the  kick  of  a  mule,  testimony  of 
the  employs  succeeding  deceased  as  to  vicious 
acts  of  the  mule  immediately  after  the  injury 
was  admissible  as  showing  the  mule's  vicious 
character. — Bobbins  v.  Magoon  &  Kimball  Co., 
153  N.  W.  13. 

4=274  (Mich.)  In  an  action  for  the  death  of  a 
servant  from  the  kick  of  a  mule,  evidence  as 
to  the  knowledge  of  defendant's  teamster  of  the 
mule's  kicking  propensities  was  competent  to 
show  his  notice  of  its  vicious  character, — Rob- 
bins  V.  Magoon  &  Kimball  Co..  153  N.  W.  13. 
4=>276  (Minn.)  Circumstantial  evidence  as  to 
the  cause  of  an  injury  to  a  railroad  employs  is 
sufficient  if  it  furnishes  a  reasonable  basis  from 
which  the  jury  may  infer  that  some  wrongful 
act  of  defendant  was  the  cause. — Kludzinski  v. 
Great  Northern  Ry.  Co.,  153  N.  W.  529. 
4=>278  (Minn.)  Evidence  held  to  sustain  a  find- 
ing that  defendants  were  negligent  in  ordering 
plaintiff  into  a  dangerous  place  without  warn- 
ing.—Burmeister  V.  Giguere,  153  N.  W.  134. 

4=>278  (Minn.)  Evidence  held  to  sustain  a  ver- 
dict for  plaintiff  on  the  theory  that  defendant  di- 
rected him  to  re-enter  a  dangerous  place  of  work, 
telling  him  that  it  was  safe.— Kowatch  v.  Pitts- 
burgh Const  Co.,  153  N.  W.  326. 

4=>278  ^Minn.)  Evidence,  in  a  brakeman's  ac- 
tion for  injuries  due  to  defective  steps  on  a  ten- 
der, held  to  sustain  a  verdict  that  defendant 
was  negligent. — Smith  v.  Great  Northern  Ky. 
Co..  153  N.  W.  513. 

4=>278  (Minn.)  Evidence,  in  an  action  for  the 
death  of  an  employs  from  being  run  .over  by  a 
switch  engine,  held  to  sustain  a  finding  that 
the  engineer  did  not  exercise  reasonable  care  to 
keep  a  lookout  for  men  working  in  the  yard. — 
Kludzinski  v.  Great  Northern  By.  Co.,  153  N. 
W.  529. 

4=^278  (Minn.)  Evidence,  in  an  emiiloyS's  ac- 
tion for  injuries  from  failure  to  furnish  a  safe 
place  to  work  and  safe  machines  with  which  to 
test  barrels,  held  insufficient  as  a  matter  of 
law,  to  show  that  defendant  was  negligent. — 
Clymer  v.  Kellogg,  Spencer  &  Sons,  153  N.  W. 
602. 

4=284  (Neb.)  Questions  as  to  nature  and  ex- 
tent of  the  plaintiff's  injury  and  disability  and 
the  amount  of  recovery  are  ordinarily  for  the 
jury.— Shimick  v.  Cndahy  Packing  Co.,  153  N. 
W.  802. 

4=9283  (Mich.)  In  an  action  for  personal  in- 
juries sustained  by  a  boss  trimmer  in  being  pin- 
ned between  a  moving  car  and  apparatus  for 
loading  coal,  evidence  held  not  to  warrant  the 
submission  of  the  issue  whether  coal  cars  had  a 
customary  or  usual  width. — ^Lewis  v.  Wolverine 
Coal  Co.,  153  N.  W.  26. 

4=»285  (Iilicb.)  In  a  servant's  action  for  in- 
jury from  a  circular  saw,  held,  that  whether 
his  injury  was  proximately  caused  by  an  un- 
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guarded  set  screw  striking  his  hand  and  caus- 
ing it  to  come  in  contact  with  the  saw  was  for 
the  jury.— Tonkovich  v.  Indiana  Mining  Co., 
153  N.  W.  811. 

®=>285  (Minn.)  Whether  the  negligence  of  de- 
fendant employer  was  the  proximate  cause  of  an 
injury  held  for  the  jury.— Knapp  y.  Great 
Northern  Ry.  Co.,  153  N.  W.  848. 
$=9286  (Iowa)  In  an  action  for  injury  to  a 
car  bam  foreman,  struck  by  a  car  which  ran 
through  the  bam  door,  held,  that  the  question 
of  defendant's  negligence  in  not  anticipating 
that  the  rails  might  become  slippery  and  in  not 
providing  sand  was  for  the  jury. — IJoran  v.  Wa- 
terloo, C.  F.  &  N.  Ry.  Co.,  153  N.  W.  225. 
@::>286  (Mich.)  In  mine  employe's  action  for 
injuries  caused  by  sudden  starting  of  car  which 
he  was  about  to  board,  verdict  for  defendant 
held  properly  directed,  even  considering  excluded 
evidence  as  to  noninspection  of  apparatus  for 
signaling  engineer. — ^Paskvan  v.  Allouez  Mining 
Co.,  153  N.  W.  684. 

^=3286  (Mich.)  Under  the  evidence  in  an  em- 
ploye's action  for  personal  injuries,  held,  that 
defendant's  motion  for  a  peremptory  instruc- 
tion should  have  been  granted. — Johnston  v. 
Elm  Cooperage  Co.,  153  N.  W.  1075. 
€=3286  (Minn.)  In  an  action  for  the  death  of  a 
hrakeman,  held,  that  the  question  of  defend- 
ant's negligence  was  for  the  jury. — Gotschall  v. 
Minneapolis  &.  St.  L.  R.  Co.,  153  N.  W.  120. 
4=>286  (Minn.)  The  issue  of  due  care  of  the 
defendant  employer  held  a  question  for  the  jury. 
—Jones  V.  City  of  St.  Paul.  153  N.  W.  516. 
$=»286  (Minn.)  Under  the  evidence  in  an  ac- 
tion under  the  -federal  Employers'  Liability  Act, 
held  that  question  of  negligence  was  for  the 
jury.— Knapp  v.  Great  NorUiem  Ry.  Co.,  153 
N.  W.  848. 

«s»286  (Neb.)  Under  the  evidence,  held,  that 
whether  it  was  negligent  for  the  employer  to  or- 
der his  employfi  to  pour  caustic  .soda  into  a 
washing  machine  in  motion  was  for  the  jury. — 
Shannon  v.  Swift  &  Co.,  153  N.  W.  505. 

Under  the  evidence,  held  proper  to  submit  to 
the  jnry  whether  the  employer  was  negligent  in 
failing  to  warn  tho  employ^  of  the  dangers  inci- 
dent to  the  use  of  caustic  soda.— Id. 
€=>287  (Minn.)  Defenses  of  negligence  of  a  fel- 
low servant,  held  for  the  jnry.--Oonley  T.  Louis 
F.  Dow  Co.,  153  N.  W.  323. 
^=»288  (Minn.)  Defense  of  assumption  of  risk, 
held  for  the  jury. — Conley  v.  Louis  F.  Dow  Ca, 
153  N.  W.  323. 

$=3288  (Minn.)  Under  the  evidence  in  an  ac- 
tion under  the  federal  Eto^loyers'  Liability  Act, 
held  that  assumption  of  risk  was  a  qaestion  for 
the  jury.— Knapp  v.  Great  Northern  By.  Oo., 
153  N.  W.  848. 

€=:»289  (Mich.)  In  an  action  for  injuries  for 
being  caught  in  projecting  set  screws  on  a 
veneer  peeling  machine,  that  plaintiff  failed  to 
observe  the  presence  of  the  set  screws  did  not 
render  him  negligent,  as  a  matter  of  law. — Ed- 
ward V.  Grand  Uaven  Basket  i'actory,  153  N. 
W.  776. 

^=»289  (Minn.)  Defense  of  contributory  negli- 
gence, held  for  the  jury.^Donley  v.  Louis  F. 
Dow  Co..  153  N.  W.  323. 
€=»289   (Minn.)  Under  the  evidence  in  an  em- 

f>loy6's  action  for  injuries  received  while  un- 
ending logs  from  a  lodging  train,  held,  that 
whether  plaintiff  exercised  proper  care  for  his 
own  safety  was  for  the  jury. — Titus  v.  Crooks- 
ton  Lumber  Co.,  153  N.  W.  599. 
€s>289  (Minn.)  Under  the  evidence  in  an  ac- 
tion under  the  federal  Employers'  Liability 
Act,  held  that  contributory  negligence  was  a 
question  for  the  jury.— Knnpp  v.  Great  North- 
ern Ry.  Co.,  153  N.  W.  84a 
€=>289  (Neb.)  Under  the  evidence,  held,  that 
whether  the  employ^  was  negligent  in  obeying 
the  employer's  directions  to  pour  caustic  sodii 
into  a  washing  machine  in  motion  was  for  the 
jury.— Shannon  v.  Swift  &  Co.,  153  N.  W,  505. 


$s»29l  (Iowa)  An  instruction  In  a  servant's  ac- 
tion held  to  give  the  jury  a  correct  guide  as  the 
facts  appeared  in  the  record. — Doran  v.  Water- 
loo, C.  Jb'.  &  N.  Ry.  Co.,  153  N.  W.  225. 

An  instruction  as  to  the  negligence  of  defend- 
ant's motorman  and  defendant  held  not  errone- 
ous as  allowing  a  recovery  if  defendant's  negli- 
gence did  not  concur  in  causing  the  injury. — Id. 
<£=3293  (Iowa)  An  instruction,  while  inartiii- 
cial,  held  not  misleading. — Doran  v.  Waterloo, 
O.  F.  &  N.  Ky.  Co..  153  N.  W.  225. 

€=3293  (Neb.)  In  an  employe's  action  for  in- 
juries from  defective  appliances,  held  error  to  in- 
struct that  defendant  must  furnish  a  safe  place 
to  work ;  the  employer's  duty  being  to  famisli 
a  reasonably  safe  place  under  the  conditions. — 
Brown  v.  (Jmaha  &  G.  B.  St.  Ry.  Co.,  153  N. 
W.  588. 

IV.  UABn.TTtES    FOB    IVJUBIES    TO 

THIKO  PERSONS. 

(A)   Acta  or  Omlaalona  of  Senrant. 

4s»30l  (Mich.)  A  chauffeur  employed  by  a 
garage  keeper  held  not  to  be  the  servant  of  the 
car  owner  while  bringing  the  car  to  the  garage, 
so  as  to  make  the  owner  liable  for  injuries  caus- 
ed by  his  negligtoce,— Sweetnam  v.  Snow,  153 
N.  W.  770. 

$=>302  (Minn.)  An  automobile  owner  is  not 
liable  for  the  negligence  of  his  chauffeur  while 
wrongfully  operating  the  automobile  outside 
the  scope  of  his  employment  and  contrary  to 
the  owner's  directions. — Provo  v.  Conrad,  153 
N.  W.  753. 

€=»304  (Iowa)  One  having  the  care  and  cus- 
tody of  a  Btalliun  so  negligently  used  that  he 
died  held  liable  for  negligence  of  servant  in 
whose  custody  he  had  placed  the  stallion  if  the 
injury  occurred  in  the  performance  of  the  serv- 
ant's duty.— Van  Dyk  v.  Mosterdt,  163  N.  W. 
206. 

Negligent  act  of  servant  in  using  stallion  in- 
trusted to  defendant's  care  and  custody  in  the 
defendant's  business  held  binding  on  deifendant. 
-Id. 

(B)  IVork  of  Independent  Contractor. 

®=>3I6  (Iowa)  That  a  person  in  charge  of  grad- 
ing a  public  street  is  paid  on  a  yardage,  instead 
of  a  per  diem  basis,  does  not  relieve  his  em- 
ployer from  the  duty  of  care  for  the  safety  of 
travelers.— Frisbee  v.  Hawkeye  Laud  Co.,  153 
N.  W.  85. 

MAXIMS. 

See  Equity,  «=>65. 

MEASURE  OF  DAMAGES. 

See  Damages,  ^=»95,  113. 

MECHANICS'  LIENS. 

See  Mines  and  Minerals,  €=>112,  117. 

II.  RIGHT  TO  I.IEK. 

(B)   Servlcea  Rendered  and  Materlala  Far>- 
niabed. 

$=>5I  (Minn.)  The  cost  of  a  surety  t>ond  pro- 
cured by  the  principal  contractor  and  paid  for 
by  him  held  not  a  lienable  claim,  though  the 
owner  bad  agreed  to  pay  for  same.— Baxter 
Sash  &  Door  Co.  v.  Ornes,  153  N.  W.  594. 

vn.  ENFORCEMENT. 

^928 1  (Minn.)  Evidence  held  to  sustain  a  find- 
ing that  the  principal  contractor  agreed  that  a 
mortgage  to  be  executed  on  the  property  should 
be  prior  to  mechanics'  liens,  and  that  such 
liens  would  be  discharged  by  such  contractor. — 
Baxter  Sash  &  Door  Co.  T.  Ornea,  163  N.  W. 
594. 

®=>303  (Minn.)  On  foreclosure  of  a  mechanic's 
lien,  there  can  be  no  personal  judgment  with 
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execution  until  after  the  foreclosure  sale. — Baic^ 
ter  Sash  &  Door  Co.  v.  Omet,  168  N.  W.  594. 
A  Judgment  on  foreclosure  of  a  mechanic's 
lien  held  to  be  a  personal  judKment  authorizing 
execution  only  after  foreclosure  sale. — Id. 
^=:>309  (Minn.)  Entry"  of  a  personal  judgment 
asainst  a  principal  contractor  with  immediate 
ezecntlott  in  favor  of  a  lien  claimant,  who  had 
released  his  lien,  held  not  error,  where  no  prej- 
udice could  result  to  the  debtor  therefrom. — 
Baxter  Sash  &  Door  Co.  v.  Ornes,  153  N.  W. 
594 

MEMBERSHIP. 

See  Insurance,  «=»694,  810,  828. 

MENTAL  CAPACITY. 

See  Gifts,  «=>49 ;   Bdease,  «si57. 

MINES  AND  MINERALS. 

See  Constitutional  Lew,  4=»229 ;  Corporations, 
«=3l80;  Death,  «s35S;  Frauds,  Statute  of, 
4=»56:  Joint  Adventures,  4S»1;  Taxation, 
«=9S47. 

n.  TITUB.  OONVETAirOES.  AHD 

OONTRAOT8. 

(B)   OomTeyaneefi  In   General. 

4s>55  (Iowa)  An  owner  of  realty,  whether 
platted  into  lots  or  not,  may  convey  the  surface 
to  one  person  and  the  mineral  below  the  surface 
to  another,  or  may  convey  either  and  retain  the 
other  to  himself.— Hyde  Park  Inv.  Co.  v.  Glen- 
wood  Coal  Co.,  153  N.  W.  181. 

If  the  owner  of  a  lot  and  the  mineral  rights 
conveys  it  by  a  description  sufficient  to  convey 
the  entire  title,  it  will  not  be  conclusively  pre- 
sumed from  a  reservation  of  mineral  rights  in 
the  plat  that  his  conveyance  carries  the  sur- 
face right  only. — Id. 

In  an  action  for  trespass  and  for  injunctive 
relief  brought  in  reliance  upon  a  reservation 
of  mineral  rights  in  land,  evidence  held  to  war- 
rant a  finding  that  a  quitclaim  deed  given  by 
plaintiffs  was  intended  to  cover  the  minerals  re- 
served.— ^Id. 

in.  OPERATIOH  OF  MINES,  QUAR- 
RIES, AND   WEI.I.S. 

(B)   Hlutna;  Fartnerahlpa   and   Companies. 

^=3 1 04  (Minn.)  Under  an  agreement  between 

SlaintiS  and  defendants  to  procure  an  option  to 
evelop  a  mine  and  to  form  a  corporation  and  < 
issue  stock  to  be  equally  divided  among  them,  j 
held  that  each  party  was  entitled  to  one-third  ' 
of  the  stock,  and  that  plaintifC,  having  received 
but  one-fourth,  was  entitled  to  sufficient  of  the  i 
extra  shares  held  by  one  defendant  to  make  up 
his  one-third  and  the  dividends  thereon.— Kent 
V.  Costin,  153  N.  W.  874. 

(C)  RlKltta  and  Llahllitlea  Incident  to 
IVorklnK. 

«=s>ll2  (S.D.)  Laws  1913,  c.  263,  regulating 
generally  the  subject  of  liens  for  labor  and  ma- 
terials fiimishod  upon  real  estate,  has  repealed 
Laws  1909,  c.  51,  regulating  the  subject  of  liens 
upon  mining  property. — Cessna  v.  Otno  Develop- 
ment &  Power  Co.,  153  N.  W.  380. 
«=>II7  (S.D.)  TTnder  Laws  1909,  c.  51,  {  8. 
lienors  upon  mining  property  were  not  entitled 
to  the  appointment  of  a  receiver  for  the  corpo- 
ration owning  such  property,  except  upon  show- 
ing justifying  such  appointment. — Cessna  v.  Otho 
Development  &  Power  Co.,  163  N.  W.  380. 

MINORS. 

See  Infants. 

MISREPRESENTATION. 

See  Frand. 


MISTAKE. 

See  Beformation  of  Instruments,  €=318. 

MODIFICATION. 

See  Contracts,  <8s>237,  23& 

MONEY  LENT. 

See  Insurance,  <e=>179Vi,  367;  Trusts,  «=9222. 

MONOPOLIES. 

n.  TRX7STS    AND    OTHER    COMBINA. 

TIONS  IN  RESTRAINT 

OF  TRADE. 

®=»I2  (Neb.)  A  combination  to  prevent  compe- 
tition in  business  is  contrary  to  Xiev.  St.  1913, 
c.  45.— Marsh-Burke  Co.  v.  Yost.  153  N.  W. 
573. 

®=>2I  (Neb.)  The  members  of  a  combination  to 
stifle  competition  in  business  are  liable  to  one 
thereby  injured  for  all  damages  proximately 
resulting  from  any  overt  act  in  furtherance  of 
the  combination.— Marsh-Burke  Co.  v.  Yost, 
153  N.  W.  573. 

®=>28 .  (Neb.)  Where  i^aintifl  prayed  only  for 
compensatory  damages,  and  remitted  part  of 
the  verdict  to  avoid  a  new  trial,  it  thereby 
waived  its  right  to  claim  triple  damages,  un- 
der Rev.  St.  1913,  i  4062.— Maiab-Burke  Co. 
V.  Yost.  163  N.  W.  573. 

MORTGAGES. 

See  Attachment,  <es>44;  Chattel  Mortgages; 
Continuance,  ®=>23 ;  Corporations,  ®=»209, 
482;  Husband  and  Wife,  <S=»e2;  Infants; 
Insurance,  <g=9388,  606.  675;  Subrogation, 
<SS923,  41 ;    Usury,  <S=>52,  78,  147. 

Z.  BEQiraSITES  AND  VAIiIDITT. 

(A)  Katare  and  Enaentlnla  of  Conveyances 
fi<  Security. 

<8=>25  (N.D.)  Evidence  held  to  show  that  de- 
fendants had  received  full  consideration  for  the 
note  and  mortgage  involved  in  the  mortgage 
foreclosure  suit, — Stockton  v.  Turner,  153  N. 
W.  275. 

€=333  (Mich.)  The  execution  of  a  deed,  in  con- 
sideration of  a  certain  gum  and  an  agreement 
that  the  vendee  should  recouvey  within  three 
years  upon  a  repayment  of  the  money,  did  not 
constitute  a  mortfiage,  but  an  absolute  convey- 
ance with  an  option  to  repurchase. — Gogarn  v. 
Connors.  1D3  N.  W.  10(58. 
<e=»38  (Mich:)  Evidence,  on  a  bill  to  declare 
an  assignment  of  a  land  contract  by  complain- 
ant's wife  to  be  a  mortgage  and  for  nn  account- 
ing and  discharge,  held  to  sliow  that  the  as- 
signment was  made  as  security  fur  a  loan. — 
Jackiewici  v.  Siwka,  153  N.  W.  088. 

(6}  Execution  and  Dellrerr. 

€=>66  (N.D.)  A  mortgage  ordinarily  has  no 
legal  existence  until  delivered  pursuant  to  the 
intention  of  the  parties.— Stockton  v.  Turner, 
153  N.  W.  275. 

€=>67  (N.D.)  The  makers  of  a  note  and  mort- 
gage cannot  by  subsequent  conduct  or  instruc- 
tions divest  title,  if  Uiey  have  performed  acts 
amounting  to  a  delivery. — Stockton  v.  Turner, 
153  N.  W.  275. 

€=»74  (N.D.)  Evidence  held  to  show  that  the 
mortgage  and  the  note  secured  by  it,  were  deliv- 
ered to  plaintiff.— Stockton  v.  Turner,  153  N. 
W.  275. 

(D)   Validity. 

€s»86  (N.D.)  Evidence  held  insufficient  to  show 
that  a  mortgage  was  obtained  from  the  wife  by 
threats  of  prosecution  against  the  husband. — 
Security  State  Bank  v.  Hettinger,  163  N.  W. 
971. 
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IX.  FOREOIiOSirBE  BT  EXERCISE  OF 
FOWEB   OF   8AI.E. 

<S=»330  (Minn.)  Rev.  Laws  1905,  g  447T  (Gen. 
St  1913,  i  8148),  fixing  Umitation  on  proceed- 
ings to  open  a  foreclosure  sale,  held  not  un- 
constitutional as  against  one  in  possession  prior 
to  the  enactment  of  the  statute,  where  he  was  a 
stranger  to  the  title. — Fitger  v.  Alger,  Smith  & 
Co.,  153  N.  W.  997. 

<g;=»353  (Minn.)  Under  Rev.  Laws  1005,  i  4459 
(Gen.  St.  1913,  i  8111),  notice  of  foreclosure 
sale  is  required,  though  the  one  in  possession 
bad  no  authority  or  license. — Fitger  v.  Alger, 
Smith  &  Co.,  153  N.  W.  907. 

<3=>354  (N.D.)  That  the  publication  notice  of 
foreclosure  claims  more  than  is  due  will  not 
invalidate  the  foreclosure  sale,  in  the  absence 
of  fraud  or  actual  injury  to  the  mortgagor.— 
Martin  v.  Yager,  153  N.  W.  286. 

iS=9369  (Minn.)  Under  Rev.  Laws  1005,  {  4459 
(Gen.  St  1913,  $  8111),  requiring  notice  of  sale 
in  foreclosure,  whether  one  had  such  possession 
of  the  laud  as  to  require  notice  held  for  the 
jui7.— Fitger  v.  Alger,  Smith  &  Co.,  153  N.  W. 
997. 

X.  FOREOLOSTTBE  BT  ACTION. 
(B)  RlKltt  to  Forecloae  and  Detenaea. 

€=»4I3  (Mich.)  Complaint  to  restrain  (ore- 
closure  of  mortgage,  alleging  that  the  amount 
claimed  was  not  due,  praying  an  accounting, 
held  to  cover  relief  of  decree  giving  permission 
to  redeem  from  foreclosure  on  payment  of  less 
amount  than  claimed,  found  to  be  due. — Lowe 
V.  Schuyler,  153  N.  W.  786. 

€=>4I7  (Iowa)  Plaintiff  may  maintain  a  mort- 
gage foreclosure  suit,  although  at  the  time  of  the 
filing  of  the  bill  he  has  pledged  the  notes  and 
mortgages  to  another. — Benjamin  v.  Peterson 
Heat,  Light  &  Power  Co.,  163  N.  W.  71. 

(H)  Trial  or  Hearing  and  Refer«nee. 

e=9475  (Mich.)  Under  Comp.  Laws  1897,  { 
10268.  defendant,  in  suit  to  redeem  from  usuri- 
ous m<n'tgnge,  held  properly  refused  leave  to  dis- 
miss so  much  of  his  answer  as  was  a  cross-bill 
affirmatively  seeking  foreclosure. — Leach  t.  Do- 
lese,  153  N.  W.  47. 

XI.   REDEMPTIOir. 

<8=»592  (N.D.)  Comp.  Laws  1913,  {{  7755,  7766, 
relating  to  redemption  by  subsequent  lienhold- 
ers,  are  intended,  not  only  for  the  benefit  of  the 
creditors  holding  a  lien  subsequent  to  the  lien 
being  foreclosed,  but  also  to  make  the  del)tor's 
property  pay  as  many  debts  as  possible. — Fox  v. 
Nelson,  163  N.  W.  395. 

$=>6(Hi  (N.D.)  Where  a  subsequent  lienor  re- 
deems under  Comp.  Laws  1913,  §g  7755,  7756, 
and  fails  to  file  duplicate  notice  and  notice  of 
another  lien,  a  subsequent  lienor  may  redeem 
from  him  within  the  60-day  period  without  pay- 
ment of  the  other  lien. — Fox  v.  Nelson,  163  N. 
W.  395. 

MOTIONS. 

See  Appeal  and  Error,  «=>212,  237,  301,  957, 
1023,  1068 ;  Attachment,  «=>243 ;  Dismissal 
and  Nonsuit,  ^=»70 ;  Execution,  €=>15b ;  In- 
dictment and  Information,  ®=>137,  138; 
Pleading,  <S=>352;    Trial,  <3=391,  92,  06. 

MUNICIPAL  CORPORATIONS. 

See  Constitutional  Taw,  «=»129,  280;  Coun- 
ties; Dedication,  ®=331,  44-  ETlectricity,  ®=» 
11;  Eminent  Domain,"  <3=>3,  47;  False  Im- 
prisonment ;  Habeas  Corpus ;  Intoxicating 
Liquors,  ^=3>106;  Judges,  €=>2,  3;  Schouls 
and  School  Districts;  States,  «=s>119;  Stat- 
utes, <S=>85,  93,  120;  Street  Railroads; 
Towns;  Witnesses,  «s>236,  268;  Work  and 
Ltbor,  «Es>28. 


I.  CREATION.    AXTERATION,    EXIST- 
ENCE.   AND   DISSOLTTTION. 

(A)    Imcorporation   and  Inddenta  of  Bz- 
latence. 

«=>5  (Minn.)  Under  Gen.  St  1804,  |  1200,  as 
amended  by  Laws  1903,  c.  208,  held,  that  the 
"resident  population"  to  authorize  incorporation 
of  a  village  should  be  composed  of  actual  resi- 
dents, and  exclude  temporary  sojourners. — 
State  V.  Villaf  e  of  Island  Lake,  153  N.  W.  257. 
In  determining  the  "resident  population"  of  a 
village,  the  incorporation  of  which  is  proposed 
under  Gen.  St  1894,  f  1200,  as  amended  by 
Laws  1903,  c.  208,  laborers  temporarily  employ- 
ed at  lumber  camps  cannot  be  included. — Id. 

^=>I2  (S.D.)  A  ballot  used  at  a  special  elec- 
tion to  determine  whether  a  city  should,  be  in- 
corporated under  the  general  law  held  insuffi- 
cient nnder  Pol.  Code,  g  1170,  as  amended  by 
Laws  1913,  c.  125,  and  section  1172.— State  t. 
Heberlein,  153  N.  W.  897. 

®=»i8  (Minn.)  That  an  alleged  village  paid  the 
inebriate  asylum  tax  to  the  state  auditor  held 
not  to  estop  the  state  from  questioning  the  vil- 
lage's incorporation.— State  t.  Village  of  Is- 
land Lake,  153  N.  W.  267. 

(B)  Territorial   Bzteat   and   SabdlTlaloaw, 

Annexation,  Conaolldatlon,  and 
DlTlalon. 

^=>33  (Iowa)  A  judgment  refusing  to  sever 
territory  from  an  incorporated  town  will  be 
disturbed  only  for  abuse  of  discretion. — Piatt 
Pressed  &  Fire  Brick  Co.  v.  Incorporated  Town 
of  Van  Meter,  153  N.  W.*  178. 

In  an  action  to  sever  plaintiffs  property 
from  an  incorporated  town,  evidence  held  suffi- 
cient to  show  that  such  property  was  necessary 
to  the  town  for  sanitary  and  police  pnrposea. 
-Id. 

(C)  Amendment,  Repeal,  or  Porteltvre  of 

Charter,   and   Diaaolntlon. 

«s>46  (Mich.)  Piib.  Act  1911,  No.  203.  amend- 
ing Home  Rule  Act  of  1009,  being  invalid, 
cities  amending  their  charters  piecemeal,  under 
Const  art.  8,  S  21,  as  amended,  may  disregard 
the  act  of  1911.— Common  Council  of  City  of 
Detroit  v.  Engel,  153  N.  W.  537. 

In  view  of  the  amendment  to  Const  1909, 
art  8,  gS  20,  21,  and  Home  Rule  Act  of  1900, 
as  amended  by  the  act  of  1913,  held,  that  the 
city  of  Detroit  could  amend  its  old  charter  so 
as  to  authorize  the  issue  of  bonds  to  an  amount 
in  excess  of  the  old  limit. — Id. 

V.   OFFICERS.  AOFKTS.  ANB  EM- 
PLOYES. 
(A)  Maalelpal  Ofllcera  la  General. 

<Ss»l33  (Mich.)  Under  Pub.  Acts  1857,  No.  65, 
Loc.  Acts  1883,  No.  326,  Loc.  AcU  lSa\  No. 
408,  found  in  Detroit  City  Charter  1904,  U  7,  9. 
and  Pub.  Acts  1913,  No.  5,  the  electors  of  the 
city  of  Detroit  cannot  place  the  clerk  of  th'i 
recorder's  court  under  civil  service  rules.— Oivil 
Service  Commission  of  City  of  Detroit  v.  Engel, 
153  N.  W.  3S8. 

IX.  PUBLIC  IMPROirEHENTS. 

(A)  Power     to      Make     Imprwementa     or 
Grant  Aid  Tberefor. 

iS=»272  (Mich.)  A  city  which  owns  and  oper- 
ates an  electric  light  plant  pursuant  to  Const 
art  8,  i  23,  and  Comp.  Laws  1897,  gg  3258, 3269. 
3270,  may  also  sell  light  fixtures  to  its  in- 
babitants.- Andrews  ▼.  CUj  of  Soath  Haven. 
163  N.  W.  827. 

IB)  Preliminary     Proeeedlacs    aad    Ordl> 
naneea  or  Reaotatloaa. 

^=>32l  (Iowa)  Whether  a  proposed  sewer  is  a 
necessity  is  a  question  solely  for  the  municipal- 
ity.—Thomaa  T.  City  of  Grinn^  163  N.  W.  91. 
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<<7>  CoBtrseta. 

^=s»347  (Mich.)  A  auretr  c(Hnpany,  signing  a 
city  contractor's  bond  to  pay  subcontractors, 
held  not  discharged  from  liability  by  the  con- 
tractor executing  a  90-day  note  for  balance  due 
a.  materialman  without  the  knowledge  of  the 
surety.— People  v.  Bowen,  153  N.  W.  672. 

(ES)   Aaseaamenta    for    Benefit*,    and    Spe- 
cial Tszea. 

^39439  (Iowa)  City  need  not  be  able  to  show 
Advancement  in  marltet  value  to  extent  of  as- 
sessment of  benefits,  nor  point  out  the  specific 
manner  in  which  benefits  are  to  be  realized  in 
the  future.— Chicago,  K.  I.  &  P.  By.  Co.  v.  City 
of  Centerville,  153  N.  W.  106. 

In  assessing  benefits  general  relations  of  prop- 
erty apart  from  its  particular  use,  as  well  as  its 
present  use,  held  to  be  considered. — Id. 
^=351 1  (Iowa)  Property  owner,  though  entitled 
to  review  of  procedure  and  equality  of  assess- 
ment of  benefits,  held  not  entitled  to  deny  that 
property  is  benefited  in  some  ajnount  ^  deter- 
mined by  city  council.— Chicago.  R.  I.  &  P.  Ky. 
Co.  V.  City  of  Centerville,  153  N.  W.  106. 

Bailroad  company  held  not  to  have  sustained 
burden  of  showing  laclc  of  benefit  to  right  of 
way  from  paving  of  street,  assuming  that  such 
question  was  open  to  judicial  inquiry. — Id. 

Property  owner  appealing  from  assessment  of 
benefits  against  property  abutting  on  improved 
street  held  to  have  burden  of  negativing  benefit. 
—Id. 

On  an  appeal  from  an  assessment  of  benefits 
by  a  city  council,  objections  to  the  assessment  not 
made  before  the  council  are  not  available. — Id. 

Motive  of  council  in  widening  street  so  as  to 
abut  on  the  right  of  way  held  not  reviewable. 
^Id. 

X.  POUOE  POWER  AWD  XBOTTLA- 
TIONS. 

(A)  Delecntton,    Bxtent.    and    Bxerola*    ot 
Power. 

^^6 1 1  (Minn.)  Under  the  rule  of  ejusdem  gen- 
eria,_  held,  that  an  ordinance  to  regulate  and  re- 
strain porters,  runners,  agents,  and  solicitors 
for  boats,  vessels,  stages,  cars,  public  houses,  "or 
other  establishments,"  did  not  apply  to  the  pro- 
prietor of  a  small  clothing  store.— State  v.  Kern, 
153  N.  W.  311. 

Act  of  the  proprietor  of  a  small  clothing  store 
in  asking  a  passer-by  whether  he  wished  to  buy 
any  goods,  and  telling  him  he  bad  cheap  bar- 
gains, held  not  within  an  ordinance  to  regulate 
and  restrain  certain  solicitors.— Id. 
^»625  (Mich.)  Ordinance  making  the  emission 
of  dense,  smoke  from  any  smokestack  used  in 
connection  with  any  steam  boiler  in  any  boat, 
etc.,  a  public  nuisance  held  invalid,  where  it 
appeared  that  there  was  no  known  appliance  for 
marine  boilers  to  prevent  the  emission  of  such 
smoke.— People  v.  Detroit,  B.  I.  &  W.  Ferry 
Oi>.,  153  N.  W.  799. 

ZI.  USE  AND  REG1TI.ATION  OF  PITB- 

X.IO   FULCES.  FROPERTT, 

AND  WORKS. 

(A)   Streets   and  Otlter   Pnbllo  Waya. 

«=>858  (Iowa)  Where  the  title  to  the  fee  of  a 
street  is  in  the  city,  that  title  is  held  in  trust 
for  the  public  and  carries  with  it  the  obligation 
to  keep  the  street  in  repair,  free  from  obstruc- 
tions, and  reasonably  sate.— -Callahan  v.  City  of 
Nevada,  153  N.  W.  188. 

$=3669  (Iowa)  Even  if  an  abutting  owner  has 
a  right  to  use  a  i>ortion  of  the  street  for  ingress 
to  his  basement  in  case  of  necessity,  he  would 
have  no  right  to  such  use  where  he  had  another 
stairway  from  a  side  street— Callahan  v.  City 
of  Nevada,  153  N.  W.  188. 
€=»680,  681  (Iowa)  Cities  may  grant  a  permit 
for  the  use  of  a  portion  of  the  street  for  in- 
gress to  floors  below  the  level,  but  such  permit 


is  revocable  at  any  time.— Callahan  t.  City  of 

Nevada,  153  N.  W.  188. 

9=»696  (Iowa)  Where  one  enters  on  a  street 
without  permission  or  makes  excavations  there- 
in or  erects  structures  thereover,  the  city  may 
order  the  removal  of  the  obstruction.— Callaban 
V.  City  of  Nevada,  153  N.  W.  188. 
€=>703  (Minn.)  A  sled  is  not  a  "motor  vehicle," 
as  that  term  is  used  in  Laws  1911,  c.  365,  §  15 
(Gen.  St.  1913,  §  ^634),  relative  to  the  speed  of 
motor  vehicles. — Terrill  v.  Virginia  Brewing 
Co..  153  N.  W.  136. 

<3=»705  (Mich.)  It  is  not  the  duty  of  one  to  stop 
his  car  when  he  finds  another  approaching  him 
on  a  cross  street  at  a  rapid  rate  of  speed  and 
there  is  ample  room  for  the  other  party  to  pass 
him  in  the  rear. — Brown  v.  Mitts,  153  N.  W. 
714. 

O=>705  (Mich.)  Plaintiff's  son,  in  an  action  for 
personal  injury  from  a  collision  between  his 
bicycle  and  defendant's  automobile,  held  negli- 
gent—Ude  V.  Seller,  153  N,  W.  769. 
®=3706  (Mich.)  In  an  action  for  damages  to 
plaintiff's  automobile  from  a  collision  with  de- 
fendant's automobile,  held  that  plaintiff's  con- 
tributory negligence  was  for  the  jury.— Brown 
V.  Mitts,  153  N.  W.  714. 

In  action  for  damages  to  automobile  from  a 
collision,  defendant's  requested  charge  held  prop- 
erly refused  as  not  stating  the  law  correctly. 
—Id. 

In  an  action  for  damages  to  an  automobile 
from  collision,  instruction  as  to  duty  required 
on  impending  collision  held  not  erroneous. — Id. 
®=3706  (Minn.)  Evidence  that  defendant's  sleigh 
was  on  the  wrong  side  of  the  street,  in  violation 
of  Laws  1911,  c.  365,  §  15  (Gen.  St  1913,  { 
2634),  when  decedent's  sled  collided  with  it, 
held  to  sustain  a  finding  that  defendaut  was 
negligent. — ^Terrill  v.  Virginia  Brewing  Co.,  153 
N.  W.  136. 

Where  plaintiff's  inteiftate,  while  coasting  on 
bis  sled,  collided  with  defendant's  sleigh  and  was 
killed,  held,  that  he  was  not  contributorily  neg- 
ligent as  a  matter  of  law. — Id. 
®=>706  (Minn.)  Evidence  in  an  action  for  in- 
juries from  being  struck  by  defendant's  automo- 
bile at  a  street  crossing,  held  to  sustain  a  find- 
ing that  defendant  was  negligent. — Johnson  T. 
Quinn,  153  N.  W.  267. 

€=3706  (S.  I>.)  In  an  action  for  injury  from  a 
collision  with  defendants'  automobile,  frighten- 
ing plaintiff's  team  so  that  they  ran  away  and 
threw  him  out,  evidence  held  to  sustain  a  ver- 
dict against  both  defendants. — Van  Horn  t. 
Simpson,  163  N.  W.  883. 

(B)   Sevrera,    Dralna,    and    Water    Courses. 

€=>708  (Iowa)  Where  there  was  a  showing  that 
the  establishment  of  a  sewerage  system  and  dis- 
position plant  would  not  pollute  the  waters  of 
a  stream  or  cast  filth  upon  the  land  of  a  ripa- 
rian owner,  the  construction  of  the  system  will  ' 
not  be  enjoined. — Thomas  v.  City  of  Grinnell, 
153  N.  W.  91. 

Xn.   TORTS. 

(A)   Eizerciae    of    Governuiental    and    Cor- 
porate Povrera   In   General. 

9=3733  (S.D.)  Municipal  corporations  exert 
discretionary  or  judicial  powers  in  selepting 
plans  for  public  iiuprovements,  and  are  not 
liable  in  damages  for  the  manner  in  which  they 
in  good  faith  exercise  such  powers. — Walters  v. 
City  of  Carthage,  153  N.  W.  881. 

A  municipal  corporation  acts  ministerially  in 
maintaining  a  fire  station,  and  is  liable  in  dam- 
ages for  neglecting  to  make  it  safe. — Id. 
<S=>74I  (S.D.)  Under  Laws  1907,  c.  90,  requir- 
ing notice  of  time,  place,  and  cause  of  injury  to 
be  given  a  city  clerk  within  60  days  thereafter, 
notice  held  sufiicient  as  against  objection  that 
it  did  not  state  the  cause  of  injury. — Walters  v. 
City  of  Carthage,  153  N.  W.  881. 
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(C)  Defect*  or  Obstractlons  in  Stseeta 
«nd  Otber  Pabllo  Wars* 

€=3798  (Iowa)  A  city  is  bound  to  keep  its 
streets  reasonably  safe  for  travel  at  night,  as 
well  as  in  the  daytime,  and  to  put  siKnals  and 
warnings  at  points  where  the  street  is  danger- 
ova— Middleton  V.  City  of  Cedar  Falls,  153  N. 
W.  1040. 

«=»805  (N.D.)  Plaintiff  held  guilty  of  contribu- 
tory negligence  precluding  her  from  recovering 
for  injuries,  from  falling  on  a  sidewalk  which 
she  knew  was  defective. — Moeller  v.  City  of  Bug- 
by,  153  N.  W.  290. 

$=»807  (Iowa)  One  crossing  a  street  diagonal- 
ly, instead  of  on  a  crosswalk,  was  only  re- 
quired to  exercise  that  care  and  caution  which 
reasonably  prudent  persons  exercise  under  the 
same  circumstances  and  conditions. — Middleton 
T.  City  of  Cedar  Falls,  153  X.  W.  IMO. 

It  was  not  in  itself  negligence  to  cross  a 
street  diagonally,  instead  of  on  a  crosswalk, 
on  a  dark  night,  when  no  street  lights  were 
burning. — Id. 

€s=>8l2  (Minn.)  A  misstatement  of  one  day  in 
the  date  given  in  a  notice  to  a  city  of  the  time 
of  an  accident  held  not  fatal  on  demurrer.— 
Murphy  v.  City  of  St.  Paul,  153  N.  W.  619. 

€=3816  (Minn.)  The  complaint  in  a  pedestrian's 
action  for  injuries  from  stumbling  on  a  defec- 
tive sidewalk  into  the  unguarded  entrance  of  a 
building  held  to  state  a  cause  of  action. — 
Murphy  T.  City  of  St  Paul,  153  N.  W.  619. 

€=3818  (Iowa)  Where  plaintiff  was  injured  by 
driving  into  an  excavation  in  the  street,  evi- 
dence that  she  was  directed  by  some  one,  whom 
she  believed  to  be  in  author!^,  as  to  bow  to 
drive  was  admissible  on  the  issue  of  her  due 
care.— Frisbee  v.  Hawkeye  Land  Co.,  153  N. 
W.  85. 

®=s>8l8  (Iowa)  Eividence  as  to  general  custom 
of  other  people  of  crossing  street  diagonally, 
as  plaintiff  was  doins  when  injured,  held,  ad- 
missible, though  it  did  not  fix  a  legal  standard 
by  which  to  judge  plaintiff's  conduct. — Middle- 
ton  V.  City  of  Cedar  Falls,  153  N.  W.  lOiO. 

Exclusion  of  evidence  of  general  custom  of 
other  parties  held  not  error,  in  the  absence  of 
any  showing  that  the  conditions  were  the  same. 
—Id. 

€=>82l  (Iowa)  Where  plaintiff  was  injured  by 
falling  out  of  a  buggy  while  driving  over  an  ex- 
cavation in  the  street,  whether  she  was  negli- 
gent in  heeding  the  advice  of  one,  whom  she 
understood  to  be  connected  with  the  work,  to 
drive  on  one  side,  held  for  the  jury. — Frishee  T. 
Hnwkeye  Land  Co.,  153  N.  W.  85. 

Where  street  excavnting  whereby  plaintiff  was 
injured  had  been  going  on  for  several  days  in 
succession,  it  was  for  the  jury  whether  the  city 
was  chargeable  with  notice  of  the  dangerous 
conditions  created. — Id. 

€=3821  (Towh)  In  an  action  for  injuries  by  a 
fall  on  an  icy  sidewalk,  evidence  held  sufficient 
to  take  to  the  jury  the  questions  whether 
plaintiff  was  free  from  contributory  negligence 
and  whether  he  received  his  injuries  as  claimed. 
— Petterman  t.  City  of  Burlington,  153  N.  W. 
154. 

®=>82l  (Iowa)  It  is  not  negligence  per  se  to 
pass*  along  a  street  in  the  nighttime  without  a 
liiht.  nor  to  walk  rapidly  when  so  doing. — 
Middleton  v.  City  of  Cedar  Falls,  153  N.  W. 
1040. 

€=>822  (Iowa)  In  action  for  injuries,  instruc- 
tion held  erroneous,  as  telling  the  jury,  or  per- 
mittiui;  them  to  conclude,  that  plaintiff  had  no 
right  to  cross  the  street  at  night  at  a  point 
other  than  a  crosswalk. — Middleton  v.  City  of 
Cedar  Falls.  153  N.  W.  1040. 

Instruction  held  erroneous,  as  leading  jury 
to  believe  that  city  performed  its  duty  by  keep- 
ing sidewalks  and  crosswalks  reasonably  sure. 
and  tliat  pedestrians  using  any  other  part  of 
the  street  assumed  the  risk.— Id. 


In  action  for  injnries  from  obstruction  on 
street,  instruction  held  improper,  as  testing 
plaintiff's  conduct  by  conditions  found  by  the 
jury,  instead  of  conditions  known  to  plaintiff. 
—Id. 

Instruction  held  to  apparently  depreciate 
plaintiff's  claim  of  negligence,. and  it  should  not 
have  been  given.- Id. 

(D)  Detects    or    Obatrnctiona    In     Se-vrera, 
Drains,  and  'Water  Conrses, 

4=3830  (S.D.)  If  damage  to  goods  in  a  base- 
ment by  backwater  from  a  sewer  was  due  to 
the  unusual  rainfall,  the  city  was  not  liable; 
it  not  being  shown  the  sewer  system  installed  by 
it  was  inadequate. — Haley  &  Lang  Co.  ▼.  City 
of  Huron,  153  N.  W.  891. 

iS=3833  (S.D.)  A  city's  connection  of  a  surface 
drain  with  a  small  sanitary  drain,  a  thing  un- 
planned by  the  engineer,  held  negligence,  as 
regards  liability  for  flooding  a  basemeut. — Haley 
&  Lang  Co.  V.  City  of  Huron,  153  N.  W.  891. 

Though  excessive  rainfall  was  the  proximate 
cause  of  flooding  a  basement,  if  the  city's  neg- 
ligent connection  of  surface  drain  with  a  san- 
itary sewer  contributed  thereto,  it  was  propor- 
tionately liable. — Id. 

€=>840  (S.D.)  Negligence  of  a  city  in  connect- 
ing a  surface  drain  with  a  sanitary  sewer 
held  proximate  cause  of  flooding  a  basement,  if 
but  therefore,  in  spite  of  unusual  rains,  the 
sewer  would  have  been  adequate. — Haley  & 
Lang  Co.  v.  City  of  Huron,  153  N.  W.  881. 

«S3842  (S.D.)  Regarding  a  city's  liabilit:r  for 
flooding  a  basement,  by  negligently  connecting  a 
surface  drain  with  a  sanitary  drain,  the  own- 
er's failure  to  install  an  automatic  valve  or 
close  the  hand  valve  held  not  contributory  neg- 
ligence.—Haley  &  Lang  Co.  t.  City  of  Huron, 
153  N.  W.  891. 

<S=>845  (Minn.)  Service  of  the  notice  prescribed 
by  Gen.  St.  1913.  i  1786,  is  a  condition  pre- 
cedent to  the  right  to  sue  a  city  for  Illness  from 
using  contaminated  water. — ^Frasch  v.  City  of 
New  Ulm,  153  N.  W.  121. 

<S=>845  (S.D.)  Filing  a  claim  held  not  a  con- 
dition precedent  to  action  against  a  city  for 
flooding  a  basement;  there  being  no  statutes 
but  Laws  1907,  c.  90,  as  to  personal  injury,  and 
Laws  1900,  c.  128,  as  to  "accounts"  against 
cities.- Haley  &  Lang  Co.  T.  City  of  Huron,  153 
N.  W.  891. 

XIII.  FISCAI.     MAHAGEMENT.      FUB- 

UC  DEBT,  SECURITIES,  AIVD 

TAXATION. 

(C)  Bon4Is  and  Other  SeenrttleSt  ana  Slnk- 
Inor  Fnnd«> 

€=»907  (Mich.)  While,  since  the  amendment  of 
1913  to  Const,  art.  8,  S  21,  cities  may  amend 
their  charters,  the  common  council  of  the  city 
of  Detroit  cannot,  the  charter  not  having  been 
amended,  issue  public  building  bonds  for  build- 
ings not  authorized  by  the  charter.'— Common 
CouncU  of  City  of  Detroit  v,  Engel,  153  N.  W. 
537. 

(ES)  RlKhts   and   Remedies   of   Taxparers. 

•8=3993  (Mich.)  A  taxpayer  is  not  entitled  to 
hare  a  city  enjoined  from  engaging  in  aelline 
electrical  appliances  as  a  part  of  its  business  of 
furnishing  electric  light,  where  it  did  not  ap- 
pear that  any  increase  in  taxation  resulted  or 
that  money  was  misappropriated. — ^Andrews  t. 
City  of  South  Haven,  153  N.  W.  827. 

MUNICIPAL  COURTS. 

See  Courts,  ®=342. 

MUTUALITY. 

See  Contracts,  ®5>10. 
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NAMES. 

See  Partnership,  <3=>187. 

$=9lO  (Micli.)  Where  defendant  had  failed  to 
comply  with  Pub.  Acts  1907,  No.  101,  as  to 
doing  business  under  assumed  name,  be  could 
recover  nothing  by  way  of  set-off  beyond  what 
'was  necessary  to  extintruish  plaintiff's  claim. 
—Solomon  v.  Weiner,  153  N.  W.  1058. 
€=>I8  (N.D.)  A  government  liquor  license  is- 
sued to  a  person  of  the  same  name  as  defend- 
ant held  admissible,  without  preliminary  proof 
of  the  identity  of  tbe  penon.— State  t.  Kilmer, 
163  N.  W.  1089. 

NEGLIGENCE. 

See  Appeal  and  Brror,  4=9999,  1068 ;  Carriers, 
<Ss»i&.  132,  208-282,  317-348;  Counties, 
<S=»146;  Death;  Electricity,  «=»11,  19; 
Guardian  and  Ward,  ©=953,  157;  IliKhways, 
€=»184r-213 ;  Hospitals,  "e=>7 ;  Landlord  and 
Tenant,  ®=>166-169;  Master  and  Servant, 
*=5>87%-316;  Municipal  Corporations,  <S=» 
709-706,  738-^5;  Partnership,  «=>153; 
Physicians  and  Surgeons:  Pleading,  4s» 
406:  Railroads,  «=»27&-400;  Records,  «=» 
9;  Street  Railroads,  <S=»74-118;  Telegraphs 
and  Telephones,  «='52,  67;    Trusts,  <8=»179. 

I.  ACTS  OR  OMISSIONS  COlfSTTTTTT- 

XNO  NEOUOENOE. 

(A)   Peraoaal  Condnet  in  General. 

4=>I0  (N.D.)  An  act  is  negligent,  and  furnish- 
es foundation  for  an  action  in  tort,  where  it 
is  forbidden  by  law,  or  its  iniurious  effect  to 
some  one,  though  not  to  the  person  injured, 
might  reasonably  have  been  anticipated. — Wil- 
son V.  Northern  Pac.  Ry.  Co.,  153  N.  W.  429. 

m.  OOHTBIBirrOBT  ITEOIJeiaTOE. 
(A)  Peraons  Injured  In  General. 

4s»65  (Iowa)  Hie  condact  of  a  person  claimed 
to  be  negligent  is  to  be  judged,  not  by  subse- 
quent developments,  but  by  tbe  conditions  that 
confronted  her  at  tbe  time  she  attempted  to 
act.— Middleton  v.  City  of  Cedar  Falls,  153  N. 
W.  1040. 

4=975  (N.D.)  It  is  not  essential  to  a  married 
woman's  right  to  recover  for  injuries  from  at- 
tempting to  stop  a  prairie  fire  negligently  start- 
ed by  defendant,  and  which  threatens  her  home, 
that  she  own  the  fee  of  the  property.— Wilson 
V.  Northern  Pac.  Ry.  Co.,  153  N.  W.  429. 

where  a  person  whose  property  is  set  on  fire 
through  negligence  is  injured  in  a  reasonable  at- 
tempt to  avoid  the  injury  to  his  property  and 
reduce  the  damages,  he  may  recover  therefor. — 
4=>80  (Iowa)  Though  a  person  is  doing  that 
which  be  has  a  rlglit  to  do,  if  be  fails  to  ex- 
ercise reasonable  care  and  caution  for  bis  own 
safety,  and  is  injured,  he  cannot  recover.— 
Middleton  ▼.  City  of  Cedar  Falls,  153  N.  W. 
1040. 

(C)  Imputed  Nevllsenee. 

4=>93  (Mich.)  Negligence  of  the  driver  of  a 
private  conveyance,  in  which  a  person  of  mature 
years  is  riding  as  a  voluntary  passenger,  is  Im- 

?utable  to  the  latter.— Liake  v.  SpringviUe  Tp., 
53  N.  w.  eoo. 

The  driver  of  a  vehicle,  in  which  plaintiff  was 
riding  when  it  struck  a  stake  on  the  side  of  the 
road  and  he  was  thrown  out,  hdd  guilty  of  neg- 
ligence barring  plaintiff's  recovery  against  the 
township. — Id. 

4=»93  (S.D.)  The  negligence  of  an  owner  and 
partner  in  driving  an  automobile  in  which  both 
were  riding  in  i>artnership  business  was  im- 
putable to  the  other  partner,  since  as  a  member 
of  the  copartnership  the  owner  and  driver  was 
his  agent. — ^Van  Horn  ▼.  Simpson,  153  N.  W. 
883. 

i&=395  (Minn.)  Negligence  of  the  parent  is  not 
imputable  to  the  child,  and  will  not  bar  the  child 


from  recovering  for  injuries  sustained  through 
concurring  negligence  of  tbe  parent  and  defend- 
ant.— Brennan  v.  Minnesota,  D.  &  W.  Ry.  Co., 
153  N.  W.  6U. 

nr.  ACTIONS. 

(A)   RlKlit  of  Action,  Partlea,  Preliminary 
ProceedlnK*.  and  Pleadlns. 

4s»ll9  (Mich.)  In  an  action  for  personal  in- 
juries, the  gross  negligence  of  defendant  cannot 
be  relied  on  as  a  ground  for  recovery,  unless 
pleaded  in  the  declaration. — Weitnel  v.  Detroit 
United  By.,  153  N.  W.  831. 

OB)  E-vldenoe. 

4s»l34  (Mich.)  In  action  for  injury  to  a  child, 
is  a  bank  sign  falling  on  him,  evidence  h«ld  to 
justify  a  finding  of  actionable  negligence  in 
maintaining  the  sign. — Harris  T.  Royal  Oak 
Savings  Bank,  153  N.  W.  677. 
4=>I34  (Mich.)  A  plaintiff  is  not  bound  to  ex- 
clude the  possibility  that  the  accident  might 
have  happened  in  some  other  way,  but  is  only 
required  to  satisfy  tlie  jury,  by  a  fair  preponder- 
ance of  the  evidence,  that  the  injury  occurred  in 
the  manner  claimed. — Tonkovich  v,  Indiana 
Mining  Co.,  153  N.  W.  811. 

(O  Trial,  Jndvment,  and  Revlevr. 

4=3 1 36  (Iowa)  Wbat  constitutes  due  care,  or 
what  constitutes  ordinary  prudence  and  dili- 
gence, is  a  question  of  fact.— Middleton  v.  City 
of  Cedar  Falls,  153  N.  W.  1040. 
®=3l36  (Mich.)  In  an  action  against  a  mining 
company  for  the  death  of  a  child,  by  falling 
into  a  bole  on  defendant's  premises,  evidence 
held  to  make  defendant's  constructive  notice  of 
tbe  existence  of  the  hole  a  question  for  tbe 
jury. — Peklenk  v.  Isle  Hoyale  Copper  Co.,  15? 
N.  W.  1068. 

4=3 1 36  (Neb.)  Where  different  minds  might 
draw  a  different  conclusion  as  to  the  negligenc* 
of  defendant,  it  was  not  error  to  refuse  to  di- 
rect a  verdict  in  his  favor. — Morrissey  v.  Whar- 
ton. 153  N.  W.  564. 

<5=>I36  (N.D.)  Whether  a  homesteader's  wife 
was  reckless  and  negligent  in  overworking  her- 
self in  attempting  to  put  out  a  fire  negligently 
caused  by  the  defendant  railway  comjmny  held 
for  the  jury.— Wilson  v.  Northern  Pac.  Ry. 
Co.,  153  N.  W.  429. 

Under  the  evidence,  in  an  action  for  injuries 
to  a  homesteader's  wife  while  she  was  attempt- 
ing to  stop  a  prairie  fire  started  by  defendant's 
negligence,  held  that  the  questions  of  negligence 
and  contributory  negligence  were  for  the  jury. 
-Id. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEWLY  DISCOVERED  EVIDENCE. 

See  New  Trial,  <S=>99. 

NEWSPAPERS. 

See  Taxation,  4=9707. 

NEW  TRIAL 

See  Appeal  and  Error,  4=>171,  301,  893,  977, 
979,  981  -,  Costs,  4=>265 ;  Criminal  Law,  4=> 
1156,  1159. 

I.   NATURE  ANS  SCOPE  OF  REMEST. 

4=9 1  (Iowa)  Trial  court  cannot  arbitrarily  set 
aside  a  verdict,  or  determine  a  fact  in  issue  ad- 
versely thereto,  and  pronounce  judgment  accord- 
ingly.— Carmichael  v.  Bettendorf  Axle  Co.,  153 
N.  W.  1005. 

4=9 1  (N.D.)  The  causes  for  new  trial  prescrib- 
ed by  Comp.  Laws  1913,  |  7660,  are  exclusive.— 
Iliggins  V.  Rued,  153  N.  W.  389. 
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II.  GBOUNDS. 
(A)   Krrom  and  Irresularlttes  In  Geaeval. 

«s»22  (N.D.)  Failure  or  inability  of  a  court 
reporter  to  famish  a  transcript  of  tlie  evidence 
held  not  ground  for  a  new  trial. — Higgins  t. 
Rued.  153  N.  W.  389. 


(B)   MUeondnet    of    Parties, 
Mritneases. 


Oonaael,    or 


€=929  (Minn.)  An  application  for  a  new  trial 
for  misconduct  of  counsel  is  largely  addressed 
to  the  sound  discretion  of  the  trial  court.— Wad- 
man  V.  Trout  Lake  Lumber  Co.,  153  N.  W.  269. 
9s>29  (Minn.)  The  granting  of  a  new  trial  for 
improper  remarks  or  argument  of  counsel  is 
within  the  discretion  of  the  trial  court. — Ander^ 
son  T.  Canadian  >;orthern  Ry.  Co.,  153  N.  W. 
863. 

(D)  DIaanalllloatlom   or   Mlacoadnet    of   «r 
ASeottnar  Jury. 

€=»56  (Mimi.)  Misconduct  of  jurors  is  not 
ordinarily  ground  for  a  new  trial  when  without 
the  prompting  or  knowledge  of  the  prevailing 
party  and  not  prejudicial  to  movant. — State  v. 
Snow,  153  N.  W.  526. 

(F)  Verdict  or  Findlnara  Coatrarip  to  I<ai* 
or  Evldeaec. 

®=378  (Mich.)  In  determining  whether  a  ver- 
dict was  so  against  the  evidence  as  to  require  a 
new  trial,  the  fact  that  two  juries  have  reached 
the  same  result,  though  not  necessarily  con- 
trolling, is  significant — Silverstone  t.  London 
Assur.  Corporation,  153  M.  W.  802. 

(H)    Rewljr   Dlaeovered  B-vldenee. 

®=999  (Minn.)  Denial  of  a  new  trial  sought 
for  newly  discovered  evidence  held  not  an  abuse 
of  discretion,  where  such  evidence  was  mainly 
cumulative,  and  it  did  not  appear  that  the  re- 
sult would  be  changed  on  a  new  trial. — Green- 
hut  Cloak  Co.  V.  Greek.  153  N.  W.  613. 
€=»99  (Minn.)  Refusal  to  grant  a  new  trial, 
sought  for  newly  discovered  evidence,  held  not 
an  abuse  of  discretion.— George  A.  Hormel  Co. 
V.  Minneapolis  St.  By.  Co.,  153  N.  W.  867. 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  rests  largely  within  the  trial 
court's  discretion. — Id. 

^=399  (N.D.)  A  motion  for  new  trial  for  new- 
ly discovered  evidence  is  addressed  to  the 
court's  discretion.— Aylmer  v.  Adams,  153  N. 
W.  419. 

Granting  of  new  trial  for  newly  discovered 
evidence  held  not  an  abuse  of  discretion. — Id. 

lU.  PBO0£EDIMGS   TO  PBOOlTItE 
niEW  TBIAI.. 

«=>!  17  (N.D.)  Under  Comp.  Laws  1913,  | 
7966.  held,  after  the  time  for  an  appeal  has  ex- 
pired, the  trial  court  cannot  thereafter  hear  a 
motion  for  new  trial- Higgins  v.  Rued,  163 
N.  W.  3S0. 

$=»I62  (Iowa)  Requirement  by  trial  court  that 
plaintiff,  if  defendant's  motion  for  new  trial 
were  to  be  overruled,  should  remit  $6,000  of 
$11,000  verdict,  held  proper. — Carmichael  v.  Bet- 
tendorf  Axle  Co.,  153  N.  W.  1005. 
4=3 1 63  (NX>.)  A  second  order  denying  a  new 
trial  cannot  be  made  after  the  statutory  time 
for  appealing  from  an  order  denying  a  new 
triaL— Miller  v.   Thompson,  153  N.  W.  390. 

NONSUIT. 

See  Diamissal  and  NonsuiL 

NOTES. 

See  Bala  and  Notes. 

NOTICE. 

See  Banks  and  Banking,  <S=»42, 116;   Bills  and 
Notes,  <8=»498,  637;    Counties,  «=»178;   Dis- 


missal and  Nonsuit,  C=b65,  70;  Easement, 
«=a22;  Fraud,  «=»27,  50,  58,  60;  Insur- 
ance, «=9229,  310,  328,  834,  378,  392,  668; 
Intoxicating  Liquors,  4=a33;  Judgment,  4=> 
17,  388;  Master  and  Servant,  <S=»125,  217; 
Mort^ges,  «=>353-3e9,  606;  Municipal  Cor- 
porations, ^=>741,  845;  Negligence,  €=>136; 
Partnership,  ®=3217,  290:  Principal  and 
Surety,  €=^123 ;  Process ;  Removal  of  Caus- 
es, <S=379 ;  Sales,  <&=»74,  384 ;  Statutes,  <3=> 
86;  Taxation,  <8=»703-707,  710,  805:  Time, 
«=>9;    Vendor  and  Purchaser,  4=9244. 

NUISANCE. 

See  Municipal  Corporations,  €=s625. 

OBJECTIONS. 

See  Appeal  and  Error,  «=>19a-237;  Depoai- 
tiona,  9=>105. 

OBSCENITY. 

®=i>8  (Minn.)  That  the  language  used  may  have 
been  quoted  from  a  standard  work  on  theology 
held  no  defense  in  a  prosecution  for  violating 
an  ordinance  by  using  obscene  language. — State 
V.  L0W17.  153  N.  W.  305. 

OBSTRUCTIONS. 

See  Highways,  «»197-218. 

OCCUPATION. 

See  OiMistitutional  Law,  €=>50,  76k 

OFFICERS.     ' 

See  Assault  and  Battery,  $=>69;  Banks  and 
Banking,  ®=>116;  Corporations.  ®=3l80. 
291-426,007;  Conntlea,  «=>58 ;  District  and 
Prosecuting  Attorneys ;  Drains,  €=367 ;  False 
Imprisonment ;  Injunction,  €=>105 ;  Insur- 
ance, €=875;  Justices. of  the  Peace;  Lim- 
itation of  Actions,  €=>11 ;  Mandamus,  ®=» 
102;  Municipal  Corporations,  «=>133;  Pub- 
lic Ijenda,  €==>108;  Schools  and  School  Dis- 
tricts, €=3S<3.  142;  Sheriffs  and  ConsUbles; 
Towns,  «=»37. 

X.  APPOnmCENT,    QITAXIFIOATIOH. 
AKD  TBirURE. 

(O)  Ellarlttllltr    and    analiacatloa. 

<t=s>30  (Mich.)  The  office  of  judge  of  the  record- 
er's court  of  Detroit  is  a  state  office  held  under 
state  authority,  and  a  member  of  the  Legisla- 
ture is  ineligible  to  hold  such  office  under  Const 
art  5,  {  7.— Murtha  v.  Lindsay,  153  N.  W.  246. 

OPENING  AND  SETTING  ASIDE. 

See  Judgment,  <S=>153, 160,  388. 

OPINION  EVIDENCE. 

See  Criminal  Law,  €=»473,  476;  Evidence, 
«=>471-568. 

OPTIONS. 

See  Fcaods,  Statute  of,  «=>66,  129l 

ORDERS. 

See  Appeal  and  Error. 

ORDINANCES. 

See  Municipal  Corporations,  €=»321-611. 

PARENT  AND  CHILD. 

See  Adoption ;  Bastards ;  Constitutional  Law, 
€=>46;  Death,  €s>72;  Deeds,  «=>68;  Guard- 
ian and  Ward;  Homestead,  €=>141,  142; 
Infants ;  Negligence,  €=395 ;  Specific  Per> 
formance,  €=»39-86,  121,  127;  Witneaaea, 
«s>143. 
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•s»7  (Mich.)  The  Workmen's  Compensation 
Law  ia  not  nnconstitntional  as  depriving  a  par- 
ent of  his  right  of  action  for  injury  to  his  minor 
chUd— Mackin  t.  Detroit-Timkin  Axle  Co.,  163 
N.  W.  49. 

4s>9  (Minn.)  Evidence  held  to  sustain  a  ver- 
dict that  a  release  made  bj  the  father  of  plain- 
tiff, a  minor,  was  fairly  and  understandingly 
made.— Hannula  v.  Duluth  &  I.  K.  U.  Co.,  153 
N.  W.  250. 

Under  U«n.  8t  1913,  {  7681  (Rev.  Laws  1905, 
f  40W),  prior  to  the  amendment  bv  Laws  1907, 
e.  58,  a  fattier  could  settle  for  injury  to  his 
child  without   bringing   suit.— Id. 

PAROL  AGREEMENTS. 

See  Contiacts,  «=»23& 

PAROL  EVIDENCE. 

See  Evidence^  «=»  386-4S& 


PARITIES. 


See  Action,  ®=950;  Appeal  and  Error,  €=> 
1064;  Contracts,  €=>187;  Corporations,  «=> 
206,  209,  610;  Costs,  ©sslOl;  Depositions, 
^s»101 ;  Injunction,  €=3114,  118 ;  Interplead- 

.  er;   Joint  Adventures;    Partition,  4s»46. 

n.  DEFEinDANTS. 

(B)    Joinder. 

«=»32  (N.D.)  Where  a  judgment  creditor  of  de- 
fendant not  served  with  summons,  had  a  lien  by 
execution  on  his  property,  which  lien  plaintifi 
'sought  to  divest,  such  defendant  was  a  neces- 
sary party  to  be  served  in  the  action. — Jabkm- 
ski  V.  Pieski,  153  N.  W.  274. 

nX.  NEW  PABTSBS  AND  OHANOE  OF 
PARTIES. 

4=350  (Iowa)  In  action  by  partner  for  damages 
to  his  interest  in  stallion,  order  allowing  him 
to  amend  by  making  his  partner  a  party  plain- 
tiff held  proper  under  the  statutory  provision 
as  to  amendments. — Van  Dyk  v.  Mosterdt,  153 
N.  W.  206. 

PARTITION. 

n.  ACTIONS    FOR    PARTITION. 

(B)  Proc«edlnara  and  Relief. 

^=946  (Mich.)  Where  a  tenant  in  common  in 
fee  consented  to  a  partition  decree  apportioning 
to  her  an  estate  for  life  with  remainder  to  her 
beirs,  such  heirs  were  not  necessary  parties 
to  the  suit,  and  failure  to  serve  them  did  not 
invalidate  the  partition  judgment.— James  E. 
Scripps'  Corporation  v.  Parkinson,  153  N.  W. 
29 

PARTNERSHIP. 

See  Appeal  and  Error,  ®=»1064 ;  Fronds,  Stat' 
nte  of,  €=56 ;  .Toint  Adventures ;  Negligence, 
e=>93 ;   Trade-Marks  and  Trade-Names,  9=9 

86.  

X.  THE  RELATION. 

(A1  OreatloB   and   Reqnlaltes. 

^=>20  (Minn.)  An  agreement  to  procure  an  op 
don  to  further  develop  a  mine  and  subsequently 
to  form  a  corporation  and  issue  stock,  to  be 
equally  divided  among  the  parties,  held  to  be 
a  joint  adventure  or  partnersliip. — Kent  v. 
Costin,  153  N.  W.  874. 

XV.   RIGHTS  AND  LIABniTIES  AS  TO 

THIRD    PERSONS. 
(A)  Repreaentatlon   o<  Firm   l>r   Partner. 

4=3127  (Minn.)  Two  persons  engaged  as  part- 
ners in  buying  and  selling  lumber  held  to  be  a 
"trading  partnership."— First  Nat  Bank  of  St. 
Paul  V.  Webster,  153  N.  W.  736. 
4=9 1 28  (Iowa)  The  members  of  a  partnership 
are  the  agents  of  the  partnership  entity,  and 


can  only  bind  It  within  the  scope  of  their  legal 
authority  as  such.— Van  Dyk  v.  Mosterdt,  153 
N.  W.  206. 

4=>I46  (Minn.)  A  trading  partnership  is  liabl^ 
on  a  note  made  in  its  name  by  one  of  its  mem- 
bers, though  he  made  it  without  authority  and 
appropriated  the  proceeds  to  bis  own  use,  where 
the  payee  n'as  without  notice  and  acted  in  good 
faith.— First  Nat.  Bank  of  St.  Paul  v.  Webster, 
153  N.  W.  736. 

4=>I53  (lowai  In  partnership's  action  for  dam- 
ages for  death  of  stallion  left  in  defendant's 
care,  act  of  a  partner  in  negligently  using  the 
stallion  within  the  scope  of  bis  authority  as  de- 
fendant's agent  would  not  charge  the  partner- 
ship with  contributory  negligence. — Van  Dyk  v. 
Mosterdt,  163  N.  W.  200. 

(D)   Actions  by  or  ARafnat  Flmts  or  Part- 
ners. 

<Ss»l97  riowa)  Under  0>de  1897,  {  3468,  pro- 
viding ttiat  actions  may  'be  brought  by  or 
against  any  partnership  as  such,  a  partnership 
is  a  distinct  legal  entity  which  may  sue  and  be 
sued  in  the  partnership  name. — Van  Dyk  v. 
Mosterdt,  153  N.  W.  206. 
(3=3217  (Minn.)  Evidence  heU  to  show  that 
plaintiff  bank,  in  making  a  loan  to  a  trading 
partnership  and  taking  its  note,  acted  without 
notice  and  in  good  faith,  though  the  partner 
giving  the  note  appropriated  the  proceeds  to  his 
own  use.— First  Nat.  Bank  of  St  Paul  v.  Web- 
ster, 163  N.  W.  736. 

VH.  DISSOLXmON.  setixebient, 

AND   AOOOXTNTXNO. 

(A)  Oawea  of  Otaaolntlon. 

<S=9259i/2  Of  inn.)  Whers  no  definite  time  is 
fixed  for  the  continuance  of  a  partnership,  it 
is  one  at  will,  and  either  party  may  dissolve  it 
at  pleasure. — First  International  Bank  of  Por- 
tal, N.  D.,  V.  Brown,  153  N.  W.  522. 

(B)  Rtvhta,  Powcra,  and   Llabllltlea  after 
Dlsaolatloa. 

4=9285  (Minn.)  Where  a  partnership  is  ter- 
minated, that  differences  between  the  partners 
are  not  settled  between  them,  will  not  make  one 
partner  liable  for  an  indebtedness  incurred  long 
after  the  dissolution.- First  International  Banii 
ot  Portal,  N.  D.,  v.  Brown,  153  N.  W.  522. 
4=9290  (Minn.)  No  notice  of  dissolution  of  a 
partnership  is  necessary  as  to  persons  who 
have  had  no  knowledge  of  the  existence  of  the 
partnership. — First  International  Bank  of 
Portal,  N.  D.,  v.  Brown,  153  N.  W.  522. 

PART  PERFORMANCE. 

See  Frauds,  Statute  of,  4s>129,  158. 

PARTY  WALLS. 

4=9$  (Wis.)  A  party  wall  agreement  held  a 
relinquishment  by  defendants  of  their  right  in 
a  three-foot  strip  of  land  in  which  plaintiff 
had  only  a  right  of  way;  hence,  the  party  wall 
having  been  erected,  defendants  could  not  claim 
exclusive  use  of  a  Uiree-foot  strip  on  the  third 
floor  of  plaintiff's  building. — ^Lyons  t.  Bosb- 
meissl,  1^  N.  W.  541. 

PASSENGERS. 

See  Carriers,  4=9282-348. 

PATENTS. 

See  Bills  and  Notes,  4=3l07. 

PAUPERS. 

XV.  81TPPORT,  SERVTOES,  AND  BX- 
PEHSES. 

4=»37  (Minn.)  Fees  of  physician  and  hospital 
for  services  in  emergency  case  held  recoverable 
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from  the  dependent  patient's  relative  on  whoa> 
rested  a  duty,  under  Gen.  St.  1913,  §  3067,  to 
support  the  patient,  even  though  the  services 
were  rendered  without  the  relative's  knowledge. 
-'Tryon  v.  Town  of  Moyer,  153  N.  W.  307. 

PAYMENT. 

.See  Bills  and  Notes,  ®=>538;  Executors  and 
Administrators,  ^=>481 ;  Insnrance,  $=3361 ; 
Landlord  and  Tenant,  $==>213 ;  Principal  and 
Surety,  «8:=»117 ;  Sales,  ®=>S2,  202 ;  Subroga- 
tion;  Taxation.  «=»541,  642,  710. 

PENALTIES. 

See  Appeal  and  Brrorj  <S=>7S7;  Limitation  of 
Actions,  €=»35;  Principal  and  Surety,  ^» 
100. 

PERSONAL  INJURIES. 

See  Bridges,  «=»46;  Carriers,  <S=»282-348; 
Damages  ;  Evidence,  <S=»123,  127,  192  ;  Hos- 
pitals, <S=7;  Master  and  Servant,  <S=>87%- 
816;  Negligence,  «=>85-136:  Parent  and 
CMld,  <S=»7,  8;    Bailroada,  «=>27»-100. 

PETITION. 

See  Insane  Persons,  $=333. 

PHOTOGRAPHS. 

See  Evidence,  «=>359,  382;  Witnesses,  «=> 
^2. 

PHYSICIANS  AND  SURGEONS. 

See  Appeal  and  Error,  €=»1068;  Criminal 
Law,  ®=>473;  Damages,  ®=>166;  Evidence, 
(S=3505,  653;    Paupers;    Trial,  <3=>10e. 


>I4  (Mich.)  Physician  or  surgeon  held  not 
required  to  guarantee  results,  but  only  required 
to  have  and  apply  the  degree  of  skiU,  care, 
knowledge,  and  attention  ordinarily  possessed 
and  exercised  under  like  circumstances. — Zot- 
«reU  V.  Repp,  153  N.  W.  692. 

®=3l4  (Minn.)  The  reasonable  care  required  of 
a  surgeon  in  performing  an  operation  must  be 
proportionate  to  the  risks  to  be  apprehended 
and  guarded  against. — Walker  v.  Holbrook,  153 
N.  W.  305. 

Evidence  that  defendant  followed  the  usual 
practice  in  leaving  the  care  of  sponges  to  nurses 
neU  admissible,  but  not  conclusive.— Id. 

€s>l6  (Minn.)  Where  a  surgeon  at  the  sug- 
gestion of  his  patient  employed  another  sur- 
geon to  assist  in  en  operation,  the  latter  owed 
the  patient  the  duty  of  exercising  reasonable 
care  and  skiU.— Walker  v,  Holbrook,  153  N.  W. 
305. 

€=3(8  (Mich.)  That  full  recovery  does  not  re- 
sult, or  that  a  surgical  operation  is  not  entirely 
successful,  is  not  in  itself  evidence  of  negligence 
on  the  part  of  a  physician  or  surgeon. — Zoterell 
T.  Repp,  153  N.  W.  692. 

Professional  skill,  negligence,  etc.,  on  the  part 
of  physician  or  surgeon  held  to  be  shown  by  tes- 
timony of  those  learned  in  such  matters,  and  not 
to  be  determined  from  jury's  unprofessional  no- 
tions of  proper  treatment. — Id. 

In  action  against  surgeon,  hetd  that  there  was 
no  question  for  jury  as  to  negligence  or  unskill- 
fulness  and  the  court  properly  submitted  only 
the  question  whether  operations  were  performed 
without  plaintiCTs  consent — Id. 

®=>I8  (Minn.)  Whether  a  surgeon  exercised 
reasonable  care  and  skill  in  an  operation,  held 
for  the  jury.— Walker  v.  Holbrook,  153  N.  W. 
805. 

Evidence  held  sofficient,  tfaongh  conflicting, 
to  sustain  a  finding  that  defendant  was  per- 
forming an  operation  jointly  with  the  surgeon 
who  employed  him  at  plaintiff's  suggestion,  and 
not  merely  as  an  assistant  free  from  any  charge 
of  negligence. — Id. 


The  submission  of  a  case  to  the  jury  on  the 
theory  that  plaintiff  was  injured  by  defendant's 
failure  to  exercise  the  reasonable  care  and  skill 
resting  on  him  under  the  circumstances  held 
proper. — Id. 

A  general  custom  of  surgeons  is  not  as  a 
matter  of  law  due  care. — Id. 

Whether  defendant  exercised  reasonable  care 
under  the  circumstances  held  for  the  jury. — 'd. 
<&=>  1 8  (Minn.)  In  an  action  against  a  physician 
for  malpractice,  evidence  held  insufficient  to 
take  to  the  jury  the  question  of  improper  treat- 
ment, in  one  particular  relied  on  by  plaintiff. — 
McGray  v.  Cobb,  153  N.  W.  738. 

PLEADING. 

See  Appeal  and  Error,  ig=>108,  173,  198.  213, 
889,  897,  1030,  1046,  10r.O;  Bills  and  Notes. 
«=>4S9;  Certiorari;  Continuance.  «=>30; 
Contracts,  <S=33S;  Courts.  <g=>181 ;  Di- 
vorce, <S=s>l()4,  108,  203;  Equity,  ^=>B3»; 
Fraudulent  Conveyances.  ®=3259;  Gifts,  C=» 
45 ;  Indictn,ent  and  Information ;  Injunc- 
tion, ®=>118 ;  Interpleader ;  Justices  of  the 
Peace,  ®=>174 ;  Libel  and  Slander,  e=>SO; 
Master  and  Servant,  $=>25S,  204 ;  Mortgages, 
€=>413 ;  Municipal  Corporations.  €=3812, 
816;  Negligence,  <&=>119 ;  Replevin.  ®=>59. 
69;  Sales,  ^T^SoS;  Searches  and  Seizures, 
9=»8;  Taxation,  ^s»611;  Trover  and  Con- 
version, 4=»32. 

I.  FORM  AMD  ALLEGATIONS  IH 
GENERAI.. 

®=99  (S.D.)  In  an  action  by  a  mbdealer  in 
automobiles  to  recover  the  deposit  made  on  ex- 
ecuting a  sales  contract  with  a  dealer,  setting 
out  the  agreement  in  full,  plaintiff  held  not  re- 
quired to  allege  that  it  lacked  mutuality,  as 
that  would  appear  from  the  face  of  the  plead- 
ing.—Hessenius  V.  Wctmore,  153  N.  W.  9S~. 
®=>34  (Neb.)  Where  an  answer  pleadiuf;  an 
affirmative  defense  is  not  assailed  by  motion  or 
demurrer  in  the  court  where  the  action  orig- 
inated, it  will  be  liberally  construed  on  appeal. 
—Von  Dom  v.  Huntley,  153  N.  W.  551. 

n.  SECLARATtON,   OOMPLAIMT,   PE- 
TITION, OR  STATEMENT. 

<Ss»48  (S.D.)  In  a  civil  action,  under  the  Code, 
the  complaint  must  state  the  facts  upon  whirh 
relief  is  sought.— Eads  r.  Wagner,  153  N.  W. 
302. 

m.   FLEA  OR  ANSWER.  CROSS-OOM. 
PI.AINT.  AND  AFFIDAVIT 
OF  DEFENSE. 
(A)  Defens«Ni  In  <>«nttntl. 

<S=>8I  (S.D.)  Under  Code  Civ.  Proc.  {  126. 
held,  that  facts  showing  a  i>artial  defense  migut 
be  set  up  in  the  answer  as  new  matter.— Gamble 

V.  Keyes,  153  N.  W.  888. 

nr.  REPLICATION  OR  REPLT  AND 
SUBSEQUENT  PLEADINGS. 

iS=9l72  (Neb.)  Reiusal  to  permit  a  reply  to  be 
filed  on  a  day  to  which  the  case  was  continued 
for  argument  after  both  sides  had  rested  kfU 
not  an  abuse  of  discretion. — Von  Dorn  v.  Hont- 
ley.  153  N.  W.  551. 

VI.  AMENDED  AND.  SUPPLEMENTAL 
PLEADINGS  AND  REPLEADER. 

43»237  (Minn.)  Where  the  evidence  showed 
that  plaintiff  had  ratified  his  agent's  contract. 
held,  that  the  court  properly  permitted  defend- 
ant to  amend  a  counterclaim  to  conform  to 
such  proof.— Scott  v.  T.  W.  Stevenson  Co.,  153 
N.  W.  316. 

<g=3237  (N.D.)  Under  Comp.  Laws  1913,  f{ 
7479,  7482,  held  error  to  refuse  to  permit  an 
amendment  narrowing  plaintiff's  allegations 
without  prejudice  to  defendant.— Holler  T. 
Aamodt,  153  M.  W.  465. 
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«=>245  (Midi^  A  dedaintian  for  the  death  of 

a  boy,  who  was  struck  by  a  street  car,  may  be 
amended  at  the  trial,  80  as  to  allege  gross  negli- 

fence  by  the  defendant's  employes. — VVeitzel  v. 
)etroit  United  By.,  153  N.  W.  831. 
«S9248  (N,D.)  Where  a  complaint  alleged  that 
certain  property  was  willed  to  plaiutiCTB  moth- 
er in  trust,  and  prayed  distribution,  held  that 
a  proposed  amendment  by  striking  out  all  ref- 
erence to  a  bill  of  sale  of  such  property  and 
deed  to  the  mother  was  not  objectionable  as 
setting  up  a  new  cause  of  action.— Holler  v. 
Aamodt,  153  N.  W.  465. 
«=9248  (N.D.)  Where  the  compUlnt  In  a  suit 
to  quiet  title  prayed  tor  such  other  relief  as  to 
the  court  might  seem  just,  an  amendment  set- 
ting up  in  detail  matters  relating  to  the  relief 
wishea  for  Keld  not  to  state  a  new  cause  of  ac- 
tion and  to  be  proper  in  view  of  Comp.  Lawa 
1913,  {  7482,  authorizing  amendments.— North- 
-western  Alut.  Savings  &  Ix>an  Ass'n  v.  White, 
153  N.  W.  072. 

$=>259  (N.D.)  Permitting  an  amendment  to  be 
filed  to  the  answer  held  not  error,  in  view  of 
Comp.  Laws  1913,  S  7482,  where  plaintiff  was 
allowed  sufficient  time  iclthin  which  to  meet 
any  change  thereby  made  in  the  issues. — Sheimo 
V.  Norqual.  163  N.  W.  470. 

XI.  BKOTIOMS. 

«sb3S2  (S.T>.)  Refusal  to  strike  an  entire  an- 
swer aa  not  responsive  held  not  error,  where 
part  of  the  answer  was  responsive. — Wilson  v. 
Northern  Pac.  Ry.  C!o.,  153  N.  W.  429. 

XlXr.  DEFEOT8  AHS  OBJISOTIONS, 
WAIVER.  AND  AipEKBT  V£B. 

siOT  OB  xoBgSent. 

4=>406  (Mich.)  Tn  an  action  for  injuries  to 
plaintiff  in  a  collision  between  defendant's  aa- 
tomottile  and  her  husband's  buggy,  declaration 
held  to  allege  by  implication  the  duty  owed 
plaintiff  by  defendant,  and  to  be  sufficient  in 
the  absence  of  a  demumr.— Jolnan  ▼.  Al- 
berts, 163  N.  W.  11. 

«=>422  (Minn.)  Under  Rev.  Laws  1905,  8  4151 
(Gen.  St  1913,  {  7777),  held,  that  evidence 
should  not  be  excluded  because  a  bill  of  particu- 
lars was  verified  by  counsel  instead  of  by  the 
party,  where  only  a  general  objection  was  made. 
— McCaughey  v.  Wilson,  153  N.  W.  310. 

PLEDGES. 

See  Continuance,  «=>23;    Exchange  of  Prop- 
erty, «»5. 

POLICE  POWER. 

See  Mnnicipal  Gorparationa,   «s>Sll,  626. 


See  Insnrance. 


POLICY. 
POSSESSION. 


See   (Tbattel   Mortgages,   «=9l88;    F.raadoIent 
Conveyances,  4=>143. 

POST  OFFICE 

See  Appeal  and  Error,  «=934& 


See  Indians. 


POWERS. 
PRACTICE 


For  puctiee  in  particular  actions  and  piooeed- 

ings,  see  the  various  specific  topics. 

PREFERENCES. 

See  Fraudulent  Conveyances,  ^s>116,  117. 


PREFERENTIAL  VOTING. 

See  dectiouB,  $i=s>16. 

PRELIMINARY  INJUNCTION. 

See  Injunction,  ®=»1S5. 

PREMIUMS. 

See  Insurance,  ^=3181,  349. 

PRESCRIPTION. 

See  Limitation  of  Actions. 

PRESUMPTIONS. 

See  Appeal  and  Error,  4=>901-930;   Evidence, 


PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client ;  Brokers ;  Corpora- 
tions, ®=>410-426;  Embezzlement;  Escrows, 
<S=>3;  Fraud.  «=sl3;  Gifts,  4=931;  Insur- 
ance, iS=>76,  229,  361,  378;  Negligence.  «=> 
98;    Partnership,  <3=>128;    Sales,  «=>52. 

I.  THE  KELATlOJt. 

(A)  Creation  tind  Bxisteaee. 

4=»I9  (Iowa)  Party  connterclaimin?  for  dam- 
ages from  false  representations  by  alleged  agent 
held  bound  to  prove  authorized  agency  by  pre- 
vious arrangement  or  by  subsequent  rat^ca- 
tion.— Halligan  v.  Iowa  Steam  Laundry  Co.,  153 
N.  W.  212. 

®s>23  (Iowa)  Evidence  held  to  support  the 
finding  that  the  one  who  made  the  misrepresen- 
tations relied  on  as  a  counterclaim  against  fore- 
closure of  a  purchase-money  mortgage  was  the 
authorized  agent  of  the  vendor. — Richards  & 
Comstock  V.  Fredrickson,  183  N.  W.  151. 
®=>23  (S.D.)  In  action  for  deficiency  in  acre- 
age of  land,  evidence  held  to  show  that  person 
conducting  negotiations  and  making  representa- 
tion as  to  acreage  was  vendor's  agent  with  aa- 
ibority  to  bind  him.— Bankers  v.  Guernsey,  158 
N.  W.  87& 

n.  ICDTtrAX.  BtOHTS.  DITTIES,  AITD 

IiIABiriTIXS. 
CB)  Oonpensatlon   and   Uea  of  Aaeat. 

^=>8I  (N.D.)  Under  a  ''dealer's"  contract  pro- 
viding that  no  commissions  should  be  allowed 
for  sale  if  other  goods  were  taken  in  part  pay- 
ment, held,  that  the  agent  was  not  entitled  to  a 
oomiaiasion  on  the  sale  of  a  machine  where  a 
secondhand  machine  was  taken  in  part  pay- 
ment.—J.  I.  Case  Threshing  Mach.  C!o.  v. 
Loomis,  153  N.  W.  479. 

Aa  used  in  a  selling  agent's  employment  con- 
tract, held,  that  the  word  "sell"  was  not  syn- 
onymous with  "barter"  and  "dispose  of,"  but 
involved  a  money  transaction. — Id. 
^s>90  (Iowa)  Seller  of  whisky  which  paid  rev- 
enue tax,  at  buyer's  request,  held  to  act  as 
buyer's  agent  and  entitieid  to  possession  until 
reimbursed,  both  under  letters  from  the  buyer 
and  independent  of  snch  letters. — Jeasen  Liquor 
Co.  v.  Moenii  Distillery  Co.,  153  N.  W.  148. 

m.    RIGHTS  AND  UABIUTIZS  AS  TO 
THIRD   PERSONS. 
(A)  Powers  of  Asent. 

4=9 1 05  (Minn.)  A  person's  authority  to  receive 
payment  of  the  principal  of  a  loan,  secured  by 
noten  and  mortgage  not  in  his  possesuon,  can- 
not be  inferred  from  the  fact  that  the  loan  was 
originally  made  through  him,  and  that  he  trans- 
mitted interest  payments  to  the  mortgagee- 
State  V.  Lawrence,  153  N.  W.  123. 
9=9 123  (S.D.)  Evidence  in  an  action  by  the 
holder  of  notes  signed  by  the  defendant  by  his 
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SOD,  in  which  the  son's  aathority  to  sign  the  de- 
fendant's name  was  denied,  held  sufficient  to 
sustain  judgment  for  plaintiff.— Virgil  State 
Bank  t.  MiUer,  163  N.  W.  903. 

(C)  VnantltorlBed  and   'Wronar'al   Aots. 

0=>I56  (Iowa)  PlaintiCTs  alleged  agent  on  sale 
of  stock  held  not  acting  for  him  in  agreeing  that 
certain  other  stock  would  be  retired,  and  plain- 
tiff was  not  liable,  especially  as  this  was  not  a 
representation  of  an  existing  fact— ilaUigan  t. 
Iowa  Steam  Laundry  Co.,  U3  N.  W.  212. 

(D)  Ratlflostlom. 

^=9 171  (Iowa)  Plaintiff,  by  accepting  proceeds 

of  sale  of  stock  by  K.,  held  not  to  have  ratified 
bis  false  rppresentations,  if  K.  owned  the  stuck 
and  plaintiff  held  it  merely  as  collateral  secu- 
rity, whether  defendant  knew  this  fact  or  not. 
— Halligan  t.  Iowa  Steam  Laundry  Co..  153 
N.  W.  212. 

PRINCIPAL  AND  SURETY. 

See    Guaranty ;     Indemnity ;     Insurance,    4=s> 
181 ;    Municipal  Corporations,  ®=»347.  ' 

H.   NATURE  AND  EXTENT  OF  UA. 
BiriTY   OP  STTKETY. 

^=959  (Mich.)  Where  the  contract  of  the  surety 
of  a  building  contractor  refers  to  the  building 
contract,  which  refers  to  the  specifications,  the 
contract  of  suretyship  must  be  read  with  the 
building  contract  and  the  specifications. — Doyle 
V.  Faust,  153  N.  W.  725. 

^=376  (Minn.)  Bhcistence  of  claims  against  the 
contractors,  aggregating  less  than  the  amount 
which  would  become  due  them  from  the  owner 
and  which  were  promptly  paid  from  such 
amount,  held  not  a  default  within  the  contrac- 
tors' bond:— Church  of  the  Immaculate  Concep- 
tion T.  Curtis,  163  N.  W.  269. 

m.  BISOHAROE  OF  BURETT. 

^=399  (Mich.)  A  surety  for  consideration  is  not 
discharged  by  every  variation  in  the  terms  or 
performance  of  the  principal  contract,  but  it  can 
insist  upon  compliance  with  requirements  made 
the  condition  of  its  liability.— X>oyle  v.  Faust. 
153  N.  W.  725. 

$=>I00  (Mich.)  Any  doubt  as  to  whether  chang- 
es in  specifications  were  such  as  were  permitted 
by  the  contract  must  be  resolved  against  the  con- 
tractor's surety  for  consideration. — Doyle  v. 
Faust,  153  N.  W.  725. 

Material  altemtions  in  the  plans  for  a  bnild- 
ing  held  not  to  discharge  the  contractor's  surety, 
under  a  provision  of  the  contract  permitting 
changes  to  be  made. — Id. 

A  penalty  for  delay  in  completing  a  bnilding 
does  not  preclude  the  making  of  material  changes 
In  the  plans  which  are  not  shown  to  have  re- 
quired a  longer  time  for  construction. — Id. 
®=9lOO  (Minn.)  A  change  in  a  building  contract 
held  to  discharge  a  surety  from  liability  on  the 
building  contractor's  bond.— Poe  t.  Cameron, 
153  N.  W.  129. 

€=>  1 1 7  (Mich.)  A  letter  written  by  an  archi- 
tect held  not  a  certificate  on  which  the  owner, 
as  against  the  contractor's  surety,  was  author- 
ized to  make  payments  to  the  contractor. — Doyle 
V.  Faust,  153  N.  W.  725. 

Payments  to  a  building  contractor  in  excess 
of  the  amount  shown  by  the  architect's  certifi- 
cates, which  were  for  less  than  the  amount  due 
under  the  contract,  allowing  for  extras,  held  not 
to  discharge  the  surety  for  consideration. — Id. 
€=3ll7  (Minn.)  Payment  of  a  nonlienable  claim 
filed  as  a  lien,  out  of  funds  due  the  contractors 
and  by  their  order,  held  not  to  release  the  sure- 
ties on  the  contractors'  bond. — Church  of  the 
Immaculate  Conception  v.  Curtis,  153  N.  W. 
259. 

«=»I23  (Minn.)  Failure  of  the  owner  to  give 
notice  of  the  contractors'  failure  to  complete 


the  contract  within  the  stipulated  time  held 
not  to  relieve  the  surety  on  the  contractors' 
bond  from  liability  for  other  defaults.— Church 
of  the  Immaculats  Conception  ▼.  Curtis,  153 
N.  W.  259. 

A  notice  given  October  9th  to  the  saretiea 
on  a  building  contractors'  bond,  of  a  lien  which 
came  to  the  owner's  knowledge  October  4th, 
held  sufficient,  in  the  absence  of  prejudice, 
where  the  intervening  time  was  used  in  ascer- 
taining the  contractors'  financial  eonditioii. 
-Id. 

IV.  REMEDIES  OF  CREDITORS. 

$=>I49  (Minn.)  A  provision  in  a  building  con- 
tractors' bond  that  suit  must  be  brought  with- 
in six  months  after  breach  held  to  refer  to  a 
breach  giving  a  right  of  action  on  the  bond.— 
Church  of  the  Immaculate  Conception  ▼.  Curtia, 
163  N.  W.  259. 

PROBATE. 

See  WUla,  <8=>208-401. 

PROBATE  COURTS. 

See  Courts,  <8=>476,  489. 

PROCESS. 

See  Attachment;  Certiorari;  OorporatloDa, 
«3>507,  668;  Divorce,  «3>203;  GamiA- 
ment,  «s>102-106 ;  Injunction ;  Paitiea,  «=> 
32;    BaUroads,  iS=>24. 

H.   SERVICE. 

(B)   Salistltnted   Servlee. 

4=^77  (Iowa)  Reading  a  notice  to  defendant's 
husband  when  he  was  in  town  is  not  good 
service  on  the  wife,  who  was  living  with  her 
husband  on  a  farm.— Mibeck  v.  Beuiy,  168  N. 
W.  186. 

(C)   PaUleatfOM  or  Other  Hotlee. 

9=996  (N.D.)  An  affidavit  to  secure  service  by 
publication  held  insufficient  where  it  failed  to 
state  that  defendant's  residence  is  unknown,  as 
required  by  Comp.  Laws  1913,  ^  7428.— >Jab- 
lonski  V.  Piesik,  153  N.  W.  274. 
«=>98  (Mich.)  Under  Oompw  Laws  1897,  I 
102ti8  (tiow.  Ann.  St  1912,  i  128Q&),  held, 
that  circuit  court,  by  ■tgtiiny  order  for  publi- 
cation against  nonrMideut  defendant,  reading 
four  months,  instead  of  five  months,  wtiich  was 
corrected  before  publication,  did  not  thereby 
lose  jurisdiction,  but  might  amend  the  order. — 
Jaukovich  v.  Uosmer,  153  N.  W.  1085. 
9=»99  (N.D.) '  Service  of  summons  by  publica- 
tion held  void  under  Comp.  Laws  1913,  U  742& 
7429,  where  the  affidavit  was  not  filed  until 
one  day  after  the  first  of  six  publicationB.— 
Jablonski  v.  Piesik,  153  K  W.  274. 

PROFITS. 

See  Damages,  4=>40;  Executors  and  Adminis- 
trators, 4=<>477. 

PROMISSORY  NOTES. 

See  Bills  and  Votes. 

PROPERTY. 

See  Creditors'  Siiit,  «s>44;   Interpleads. 

PROSECUTING  ATTORNEYS. 

Bee  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Disorderly  House. 

PROTEST. 
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PROXIMATE  CAUSE. 

See  Damages,  «=»20-50. 

PUBLICATION. 

See  Proceea,  «=»99-89;    Taxation,  «=>706. 

PUBLIC  BUILDINGS. 

See  Oonntiea,  «s>10S,  122,  17S.. 

PUBLIC  DEBT. 

See  Mosldpal  Corporationt,  «=>907,  9B3. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Coiporations,  «=»272-511,  733. 

PUBLIC  LANDS. 

See  Courts,  «=>489 ;  Hnsband  and  Wife,  «=> 
62;    Indians;    Records,  e=>9. 

a.  SURVEY  AND  DISFOSAI.  OF  UkNDS 
OF  UNITED  STATES. 

<G)   OniHta     to     States     for    Internal     In» 
proTeaientai 

^s»64  (N.D.)  Act  <rf  Gongreas  approved  Jaly26, 
1866,  granting  a  right  of  way  to  construct 
highways,  held  to  create  a  title  superior  to  that 
of  the  Northern  Pacific  Bailway  Company  un- 
der Act  of  Congress  approved  July  2,  1864, 
where  the  plat  of  said  railway  was  not  filed  until 
May  26,  ISTS.—Wenberg  t.  Gibba  Tp.,  163  N. 
W.  4407 

(I)  Prooeedinv   tn  IjnnA  Olllee. 

«=>I08  (S.D.)  A  dedaion  of  the  Secretary  of 
the  Interior,  directing  the  issuance  of  a  patent 
to  a  homestead  daimant,  cannot  be  collaterally 
attacked,  in  an  action  to  recover  the  land 
from  the  owners  of  a  plMo;  claim. — Olsui  t. 
Kirk,  153  N.  W.  89a 

PUBLIC  SCHOOLS. 

13ee  Scboob  and  Sdiool  Districta. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Constitational  Law,  <S=370; 
Electridty;  Injunction,  «=>67.  114;  Rail- 
roads ;  Stieet  Railroads ;  Telegraphs  and  Tel- 
ephones. 

PUBLIC  USE. 

See  Dedication. 

QUALIFICATION. 

See  Judges,   <S=»42. 

QUANTUM  MERUIT. 

-See  Work  and  Labor. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  «s»741. 

QUIETING  TITLE. 

See  Action,  ^»22;  Appeal  and  Error,  <s> 
1175:  Eminent  Domain,  «=>325;  Husband 
and  Wife,  «=962;  Infants.  <S=931;  Limita- 
tion of  Actions,  «=>36;  Pleading,  «3>248; 
Stipulations,  4s>14. 

■      II.  PBOOEEDINGS  ANO  BELIEF. 

^s»44  (Minn.)  Evidence,  In  an  action  to  deter- 
mine adverse  claims  to  lands,  held  to  show  that 
the  defendant  appealing  never  had  any  interest 
in  the  land,  where  it  appeared  that  he  was 
merely  the  medium  through  whom  title  was  con- 
veyed to  plaintiff*— Wheeler  v.  Nelson,  153  N. 
W.  861. 


RAILROADS'. 


See  Appeal  and  Error,  $=»106S ;  Appearance ; 
Camera;  Constitutional  I^aw,  «=s>129,  280; 
Death,  <&=>76 ;  Drains,  ®=»69,  71 ;  Eminent 
Domain,  «=»3,  47,  323,  325;  Evidence,  «=» 
83 ;    Street  Railroads ;    Sunday,  4=94. 

I.  COKT&OL  ANB  REOUXATIOIT  IK 
GENERAL. 

^»9  (Mian.)  l%e  district  court  reviews  an 
order  of  the  state  railroad  and  warehouse  com- 
mission only  to  determine  whether  it  is  un- 
lawful and  unreasonable,  and  not  to  substitute 
its  findings  for  those  of  the  commission. — State 
V.  Great  Northern  Ry.  Co.,  153  N.  W.  247. 

An  order  of  the  railroad  and  warehouse  com- 
mission is  unreasonable  when  contrary  to  law, 
beyond  the  power  of  the  commission,  based 
on  mistake  of  law,  and  not  supported  by  evi- 
dence, or  purely  arbitrary. — Id. 

In  determining  the  reasonableness  of  on  order 
of  the  railroad  and  warehouse  commission,  the 
carrier's  loss  or  profit  may  be  considered,  but 
is  not  conclusive. — Id. 

Evidence  Aeld  not  to  show  that  an  order  of 
the  state  railroad  and  warehouse  commission 
requiring  the  operation  of  a  Sunday  local  day 
passenger  train  was  unreasonable  as  imposing 
a  fiqancial  burden  on  the  carrier. — Id. 

XL  RAILROAD  ObMFANlES. 

9=>24  (Mich.)  Return  of  service  in  action  against 
recdveis  of  railroad  company  redting  delivery 
of  copy  to  "city  ticket  agent,"  without  any  re- 
cital as  for  whom  he  was  agent,  held  not  to 
show  service  on  the  railroad  company. — Price  v. 
Delano,  153  N.  W.  7,  distingnisbing  Daly  T. 
Blair,  160  N.  W.  134. 

tn.  COKSTRUCTION,  MAXKTENANCE, 
AND  EQUIPMENT. 

4=>94  (Minn.)  The  Legislature  can,  under  the 
police  power,  require  a  railroad  company  to 
make  street  crossings  over  its  right  of  way  rea- 
sonably safe  and  convenient  tor  pedestrians.— 
State  V.  Great  Northern  Ry.  Co.,  153  N.  W.  8T9. 
Laws  1913.  c.  78  (Gen.  St  1913,  {  4256).  re- 
quiring a  railroad  to  construct  a  sidewalk  where 
ite  rif  Et  of  way  crosses  a  public  street,  is  a  valid 
exercise  of  the  police  power,  not  a  levy  of  a 
special  assessment.— Id. 

X.  OPERATION. 

(B)   Stat«torjr>      nvnlctpal,      and      OIBelal 
Rearnlatlonii. 

«s>225  (S.D.)  Under  Civ.  Code,  i  634,  requir- 
ing railroads  on  order  of  railroad  commissioners 
to  cMtstmct  and  mointaiii  a  side  track,  tbe  "dis- 
tance between  stations"  means  the  distance 
apart  along  the  line  of  the  railway  track  upon 
'^hicb  such  stations  are  situated.— Nedved  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  153  N.  W.  886. 

Under  Civ.  Code,  !  534,  held,  that  showing 
that  proposed  siding  between  station  16.6  miles 
apart  by  rail  was  in  center  of  siettled  agricul- 
tural district  shipping  ite  products  justified  rail- 
road commission  in  repairing  construction  and 
maintenance  of  sudi  siding. — ^Id. 

Under  Civ.  Code,  |  634,  empowering  railroad 
commission  to  order  railroad  siding  where  sta- 
tions are  more  than  12  mil^  apart,  a  point  at 
the  intersection  of  tbe  line  on  which  the  siding 
was  souglit  with  another  line,  at  which  there 
was  no  side  track,  held  a  Junction,  and  not  a 
station.- Id. 

(D)  Injuries   to  lileenaees   or  Treapaaaera 
In   General. 

€=>279  (Minn.)  Tbe  defendant  railroad  com- 
pany's failure  to  fence  ite  right  of  way,  as  re- 
quired by  Gen.  St.  1913,  \  ^63,  held  not  the 
proximate  cause  of  the  injuries  received  by  a 
nine  year  old  boy  while  stealing  a  ride  on  a 
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freight  train.— Jcnaette  V.  Hinneapolig,  St. 
P.  *  S.  S.  M.  By.  Co.,  168  N.  W.  1088. 

(F)  Acetaenta  mt  CrosHinar*. 

«=>305  (Mich.)  Bailroad,  starting  its  freight 
train  with  only  the  usuaj  and  necessary  noises 
connected  therewith,  held  not  liable  for  injury 
to  plaintiff,  whose  horse  was  frlghteaed,  ran 
away,  and  threw  her  out. — Dotson  v.  Michigan 
Cent.  R.  Co.,  153  N.  W.  1065. 

A  railroad  is  not  required,  before  starting 
its  freight  train,  to  observe  whether  any  one  is 
crossing  a  viaduct,  and,  if  so,  to  refrain  from 
starting  the  train  until  he  luis  an  opportunity 
to  get  QcroBs. — Id. 

®=>325  (Minn.)  A  six  year  old  boy  riding  with 
his  father  held  not  chargeable  with  contributory 
negligence  for  failing  to  talce  precaution  for 
his  own  safety  at  a  railroad  crossing. — Brennan 
V.  Minnesota,  D.  &  W.  By.  Co.,  153  N.  W.  611. 
^=3350  (Mich.)  Any  evidence  that  defendant, 
under  the  circumstances,  operated  its  train  so 
as  to  frighten  ttlaintiS's  horse,  made  its  neg- 
ligence a  question  for  the  jury.— Dotson  v. 
Michigan  Ceat  B.  Co.,  163  N.  W.  1065. 

^=9350  (Minn.)  Under  the  evidence  in  an  ac- 
tion for  injuries  to  a  child  in  a  crossing  acci- 
dent, held,  that  defendant's  negligence  was  for 
the  jury. — Brennan  v.  Minnesota,  D.  &  W.  By. 
Co.,  153  N.  W.  611, 

(O)  Injvrlea  to  Persona  oa  or  Hear  Trselui. 

9=»359  (Mich.)  Where  a  railroad  company  post- 
ed warnings  against  trespassing,  it  was  not  li- 
able for  the  running  down,  by  an  engine  not 
equipped  with  lights,  of  a  laborer,  using  the 
tracKS  as  a  highway  to  go  to  work. — Newell  v. 
Detroit,  G.  H.  &  M.  By.  Oa,  153  N.  W.  1077. 

4s»398  (Minn.)  Evidence  in  an  action  for  in- 
juries to  a  child  from  being  run  over  by  an 
engine  held  to  sustain  a  verdict  tliat  defendant 
was  not  negligent. — Hannula  v.  Doluth  ft 
I.  B.  B.  Co.,  163  N.  W.  260. 

4=»400  (Minn.)  EMdence  in  an  action  for  in- 
juries to  a  child  from  beinfj  run  over  by  defend- 
ant's engine  held  to  authorize  withdrawing  from 
the  jury  the  charge  of  willful  negligence. — Han- 
nula V.  Duluth  &  I.  B.  R.  Co.,  155  N.  W.  250. 
In  an  action  for  injuries  to  a  child  6^ 
years  old  at  the  time  of  his  injury,  held  not 
error  to  submit  to  the  jury  whether  he  was 
negligent. — Id. 

.       .  RAPL 

See  Oiminal  I^aw,  <8=33e9,  415,  473,  775,  829; 
Witnesses,  <3s=>2es,  277. 

n.  PROBECTrnoirAirDPVinBHMXiira. 

(B)   ETidencn. 

4=>38  (Mich.]|  In  a  prosecution  for  rape  of  « 
girl  of  l4,  a  sister  of  the  prosecutrix,  while  com- 
petent to  testify  as  to  seeing  the  intercourse, 
cannot  give  her  reasons  for  not  maldng  com- 
■plaist  to  her  parents. — People  v.  Coston,  153 
N.  W,  831. 

<s»43  (Mich.)  Accused,  who  was  charged  with 
having  intercourse  with  a  girl  under  the  age  of 
consent,  may  testify  as  to  his  physical  Inca- 
pacity to  perform  the  sexual  act— People  v.  Cos- 
ton,  163  N.  W.  831. 

€=»48  (N.D.)  In  a  prosecution  for  rape  of  a 
female  12  years  old,  involuntary  statements,  of 

Erosecutrix  to  a  school  committee  investigating 
er  moral  conduct  more  than  a  year  after  the 
offense  charged  held  inadmissible  as  a  complaint 
or  as  corroboration. — State  v.  Mackey,  163  N. 
W.  982. 

€=349  (Mich.)  In  a  prosecution  for  rape  of  a 
girl  of  l4,  the  prosecutrix  may  explain  why  she 
did  not  complain  to  her  parents. — People  v.  C!o8- 
ton,  153  N.  W.  831. 

€=352  (N.D.)  In  a  prosecution  for  rap«  of  * 
weak-minded  gid  12  yean  old,  b«r  teatioMny 


held  so  unreasonable  as  not  to  sappprt  a  con* 
vicUon.— State  v.  Mackey,  163  N.  W.  982. 

(C)  Trlnl   and   ReTtevr. 

€=>59  (Iowa)  In  a  prosecution  for  rape,  where 
there  was  evidence  tending  to  prove  an  as- 
sault and  battery,  which  was  included  in  the 
offense  charged,  it  was  error  not  to  instruct 
the  jury  as  to  assault  and  battery. — State  v. 
Perkins,  153  N.  W.  146. 

RATE. 

See  Carriers,  €=>12-21,  202;  Commerce,  «=> 
89. 

RATIFICATION. 

See  Contracts,  ®=397,  90;  Corporations,  ^=> 
426;   Principal  and  Agent,  <8=>171. 

REAL  ACTIONS. 

See  Partition ;   Quieting  Title. 

REAL  PROPERTY. 

See  Gifts,  «=>26. 

RECEIPTS. 

See  Damages,  €=»174. 

RECEIVERS. 

See  Appeal  and  Error,  €=»101;  Appearntire; 
Corporations,  €=>610,  622;  Mines  and  Min- 
erals,   ^=9117. 

RECEPTION. 

Of  evidence,  see  Trial,  «=959-9& 

RECORDS. 

See  Action,  €=>22 ;  Adoption,  €=>8 ;  Anneal 
and  Error,  <8=!9.'501-671,  719,  746,  1176;  Crim- 
inal Law,  €=9430,  444,  1119;  Dedication, 
«=>53;    Evidence,  €=9376,  388. 

€s»9  (Minn.)  A  decree  of  registration  nn«l«>r 
the  Torrens  Act  is  a  nullity  as  against  the 
United  States  and  its  subsequent  vendees,  when 
rendered  before  the  United  States  has  parti>d 
with  its  proprietary  title. — Shevlin-Mathieu 
Lumber  Co.  v.  Fogarty,  153  N.  W.  871. 

To  entitle  land  to  registration  under  the  Tor- 
rens Act,  it  must  be  established  that  the  Ignit- 
ed States  has  parted  with  its  original  title  there- 
to.—Id. 

Where  the  United  States  has  not  parted  with 
its  original  title  to  land,  the  examiner's  failure 
to  ascertain  and  report  such  fact  held  an  "omis- 
sion" entitling  a  good-faith  purdiaser  to  reim- 
bursement out  of  the  assurance  fund. — Id. 

Purchasing  registered  land  on  faith  of  cer- 
tificates of  title,  without  making  independent  in- 
vestigation, held  not  negligence  on  the  part  of 
the  purchaser. — Id. 

Under  Gen.  St  1913,  f  6892,  hold,  that  the 
examiner  must  make  his  investigation  thorough, 
and  not  rely  on  a  receipt  or  certificate  issued 
to  an  entryman  by  a  local  land  office  as  estab- 
lishing that  the  United  States  has  parted  with 
its  proprietary  title. — Id. 

A  certificate  of  title  is  an  assurance  to  sul> 
sequent  purchasers  that  the  court  had  jurisdic- 
tion of  the  subject-matter.— Id. 

Failure  of  the  examiner  to  report  the  absence 
of  a  patent  held  to  entitle  a  good-faith  purchaser 
to  reimbtursement  out  of  the  assurance  fund, 
under  Gen.  St.  1913,  S  6943,  though  the  certifi- 
cate of  tide  did  not  purport  to  l>ar  the  rights 
of  the  United  States.— Id. 

REDEMPTION. 

See  Mortgages,  «=a582,  608;  Taxation,  «=» 
69&-7ia  w  I 
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REFORMATION  OF  INSTRUMENTS. 

Z.  BXCXnr  QF  ACTXOH  AND  DEFENSES. 

4s»IB  (Iowa)  Where  partiea  are  mistaken  as 
to  the  legal  effect  of  the  language  of  their 
contract,  a  reformation  thereof  will  be  granted. 
— Hyde  Park  Idt.  Co.  t,  Glenwood  Coal  Co., 
163  N.  W.  181. 

REGISTRATION. 

8e«  RecordB. 

RELEASE. 

See  Parent  and  Child.  «s>6;    Piinc^al  and 
Suiety,  «=»99-123. 

nX.  PIiEASZHO.  EVIPEWOB,  TBIAX, 
AKO   REVIEW. 

4s>S7  (Minn.)  Evidence  in  a  railroad  employe's 
action  for  injuries,  held  to  sustain  a .  finding 
that  a  settlement  and  release  of  plaintiff's  claim 
'was  not  invalid  for  want  of  mental  capacity 
in  nlaintiS.— MeOonnell  v.  Chicago.  M.  4c  St. 
P.  HfTCo..  183 1*.  W.  255. 
<«»$7  (Minn.)  Evidence  held  insufficient  to  sas- 
taia.  »  fiadinc  that  a  release  of  liability  {or  in- 
juries was  procured  by  fraud.— Kowatch  v.  Pitts- 
burgh Const.  Co.,  153  N.  W.  326. 
«s>58  (Minn.)  Evidence,  in  a  railroad  enqilorA's 
action  (or  injuries,  held  not  to  require  that 
the  question  whether  a  release  given  by  plain- 
tiff was  procured  by  fraud  or  undue  influence 
be  submitted  to  the  jury. — McDonnell  v.  Cbi- 
«aco.  M.  &  St  P.  By.  Co.,  153  N.  W.  255. 

RELEVANCY. 

See  Evidence,  4=»1(X>-135. 

RELIGIOUS  SOCIETIES. 

See  Injunction,  ®=>11. 

REMAINDERS. 

See  life  Estates,  «=>2& 

REMOVAL  OF  CAUSES. 

TX.  rROOEEDIHGB  TO  PBOOTTBE  ANB 
EFFECT  OF  REMOVAI.. 

^=>79  (Iowa)  Judicial  Code,  i  29,  relating  to 
time  for  filing  petition  for  removal,  contem- 
plates the  time  fixed  by  statute  or  rule,  and  not 
a  time  later  fixed  by  extension  on  order  of 
court  or  stipulation.— Markey  v.  Chicago,  M.  & 
St.  P.  Ry.  Co.,  153  N.  W.  1053. 

A  petition  for  removal,  filed  13  days  after  the 
cause  of  removal  arose,  held  timely,  within  Ju- 
dicial Code,  $  29.— Id. 

A  right  of  removal  was  not  waived  by  filinp; 
an  amendment  to  the  answer  to  the  original 
petition  after  j>laintiff  bnd  so  amended  iiis  pe- 
tition as  to  give  cause  for  removal,  where  de- 
fendant had  no  knowledge  of  plaintiff's  amend- 
ment.— Id. 

The  mere  fact  of  not  filing  a  petition  for  re- 
moval until  after  trial  in  a  state  court  has  be- 
gun  does  not  necessarily  establish  laches.— Id. 

An  amendment  of  plaintiff's  petition  in  a  per- 
sonal injury  suit,  whereby  the  suit  was  made 
removable,  held  not  actual  notice  thereof  to 
defendant,  whereby  he  became  chargeable  with 
laches.— Id. 

RENEWAL 

See  Bills  and  Notes.  <S=3l39. 

RENT. 

See  Landlord  and  Tenant,  «S3206,  213. 

REPAIRS. 

See  Damages,  ®=>174. 


REPtEYIIi 

See  Yenne,  «=>16,  72. 

I.    RIGHT  OF  AOTXOir  AND  BEFEMSE8. 

®=>i  (S.D.)  The  proceeding  of  claim  and  de- 
livery of  personal  property  is  merely  ancillary 
to  an  action  for  the  recovery  of  specific  personal 
property  provided  for  by  Civ.  Code,  f  2338. — 
Eads  V.  Wagner.  153  N.  W.  302. 
€=»I0  (Alich.)  Where  the  horse  r^levied  had 
already  been  taken  from  defendant's  possession 
under  another  writ,  and  defendant,  after  dis- 
missal, refused  to  retake  possession,  judgment 
for  plaintiff  cannot  be  sustained;  tae  animal 
being  in  the  sheriff's  custody  when  the  second 
writ  was  served. — Marcelletti  t.  Hawley,  153 
N.  W.  724. 

XV.   PtiEADINO   AND   EVXDENOE. 

«=s>59  (S.D.)  In  view  of  Civ.  Code,  {  2338,  and 
Code  Civ.  Proc.  {{  184,  189,  273,  313,  a  com- 
plaint in  an  action  to  recover  specific  personal 
property  mast  allege  the  value  thereof.— ESads 
T.  Wagner,  163  N.  W.  80'2. 

The  reasons  for  requiring  an  allegation  of 
value  in  the  complaint  in  an  action  to  recover- 
specific  personal  property  rest  upon  different 
grounds  than  the  statutory  reciuirement  of  an 
allegation  of  value  in  the  affidavit  for  the  pro- 
visional remedy  of  claim  and  delivery. — Id. 
€=369  (Iowa)  In  replevin  by  consignee  who 
had  refused  to  pay  draft,  fcdd  that  under  Code, 
{  4184,  the  consignee's,  right  to  damages  on 
account  of  a  former  shipment  was  not  deter- 
minative of  its  right  to  recover.— Jessen  Liquor 
Co.  V.  Phoenix  Distillery  Co.,  153  N.  W.  148. 

VX.  TXWAJ,.  JUDGMENT,  ENF^CE- 

MENT  OF  JtrDOMENT.  AND 

REVIEW. 

^aiao  (Iowa)  That  record  entry  of  judgment 
for  defendant  in  replevin  was  labeled  a  "decree" 
held  unmaterial.— Jessen  Laquoi  Co.  t.  Phoenix 
Distillery  Co.,  158  N.  W.  148. 

REPLY. 

See  Pleading,  ^=>nz 

RESALL 

See  Sales,  «=>S32. 

RESCISSION. 

See  Exchange  of  Property,  «s>6;    Sales,  «=» 
120-128. 

RES  GEST/E. 

SeeCriminal  Law,  «=3>366 ;   Evidence,  9=»121- 

RES  IPSA  LOQUITUR. 

See  Master  and  Servant,  4=3265. 

RES  lUmCATA. 

Sm  Judgment,  «s»584-751. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESTRICTIONS. 

See  Deeds,  «=>174. 

RESULTING  TRUSTS. 

See  Trusts,  ^=>8S. 

REVENUE. 

See  Taxation. 
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R^ERSION. 

See  Deeds,  «=>166. 

REVIEW. 

See  Appeal  and  E)rror;  Oerdoraii;  Criminal 
Law,  «i=»1156-1170%. 

REVOCATION. 

See  Wills,  «=b188. 

RIGHT  OF  WAY. 

See  TOb  semen  to. 

ROADS. 

See  HighwaTB.' 

ROBBERY. 

See  Indictment  and  Information,  ®=3l9l. 

^s>2tr  .(Iowa)  In  a  prosecation  for  assault  with 
intent  to  rob,  where  defendant  was  convicted  of 
assault  with  intent  to  commit  larceny  from  the 
person,  a  charge  held  sufficient  as  to  the  defense 
of  assault  is  self-defense.— JState  r.  Schell,  153 
N.  W.  62. 

SALES. 

See  Bills  and  Note&  ^=9489;  Brokeis;  Oon- 
tracte,  «=s>9,  10,  54,  SI,  312;    Corporations, 

'  «=»410,  643,  622;  Evidence,  «=>113,  158, 
441 ;   Kzchange  of  Property ;    Execution,  ©=» 

'  25(t;  Fraud,  «=>50;  EVauds,  Statute  of,  «=» 
83,    90;      Fraudulent    Conveyances,     €=>47, 

:  143-269;    Guardian  and  Ward,  <8=108;    In- 

'  junction,  4=9l26;  Insurance,  €=»665;  Intoxi- 
cating Liquors,  9s>279;  Mortgages,  9s»330- 
369;  Partnership,  «=>127;  Tnal,  «=s>191, 
253 ;  Vendor  and  Pnrchaser;  Witnesses,  4Bs> 
256. 

I.  REQUISITES  AND  VAUDITT  OF 
CONTBAOT. 

€=3 1  (S.D.)  Sales  contract,  whereby  snbdealer 
in  automobiles  undertook  to  buy  of  dealer  80 
cars  according  to  attached  schedule,  held  in- 
complete and  unenforceable  where  there  was  no 
such  attached  schedule,  so  that,  until  the  cars 
other  than  those  taken  were  tendered,  the  snb- 
denler  was  not  liable  therefor. — Hessenius  t. 
Wetmore,  153  N.  W.  987. 
®s>l2  '(Minn.)  An  acceptance  of  an  order  for 
goods  to  be  manufactured  held  to  create  a  con- 
tract—Greenhut  Cloak  Co.  T.  Oreck,  153  N.  W. 
613. 

^=>52  (Neb.)  A  finding  on  conflicting  eyldence 
that  the  property  bought  was  as  represented 
held  to  support  a  judgment  disallovcing  a  coun- 
terclaim based  on  fraudulent  representations. — 
Kelley  ▼.  B.  Meyer  Fruit  Co.,  153  N.  W.  554, 
9=>52  (N.D.)  Evidence  in  an  action  for  the 
price  of  a  car  load  of  apples  held  to  show  that 
defendant  'company  admitted  its  liability  only 
to  the  extent  that  the  transaction  was  a  com- 
mission deal,  and  not  a  sale  of  the  apples. — 
Minot  Grocery  Co.  ▼.  Fluthead  Produce  Co., 
163  N.  W.  2Si. 

Evidence  held  to  diow  a  subseqiwat  contract 
whereby  the  huyer  was  to  act  for  the  seller  and 
on  its  account  in  the  sale  of  a  shipment  of  ap- 
ples found  to  be  damaged.— Id. 

n.   CONSTRXTOTIOH     OF     OOMTKAOT. 

^^74  (Minn.)  Where  a  manufacturer's  con- 
tract to  sell  goods  stipulated,  "Prices  guaran- 
teed to  March  1,  1910,  after  that  we  are  to 
give  thirty  days'  notice  before  we  advance 
price,"  held,  that  a  notice  given  in  January 
took  effect  immediately  after  March  1st— Scott 
V.  T.  W.  Stevenson  Ca,  163  N,  W.  316. 
«S982  (N.D.)  A  contract  held  not  to  authorize 
recovery  independent  of  delivery  and  transfer  of 
title,  but  to  be  a  sale  contract  with  payment 
conditioned  on  the  passing  of  title.— Hart-Parr 
Ca  y.  JPlnloy,  168  N.  W.  187; 


'€=388  (Iowa)  Wliere  the  sale  contract  contiBted 
of  letters  and  a  written  warranty,  held,  that  the 
construction  of  the  contract  was  for  the  court. 
—Four  Traction  Antb  Co.  ▼.  Homi,  163  N.  W.- 
102. 

in.  modification  or  besoissioit 
Of  contract.     .     .    . 

(C)  ReseisBlon  bjr  Bayer. 

$=»I20  (Iowa)  A  buyer  held  entitled  to  rescind 
within  a  reasonable  time  if  the  qutchine  wa:^ 
not  as  warranted.— Fonr  Traction  Auto  Ca  t. 
Hurni,  153  N.  W.  102. 

€=0^123  (Iowa)  A  buyer' eaatitied  to  rescind  'fop 
breach  of  warranty  must,  as  nearly  as  possible 
place  the  seller  in  statu  quo.— Four  Tractioii 
Anto  Co.  V.' Hurni,  163  N.  W.  102. 
4=3 1 24  (Iowa)  The  buyer  cannot  rescind  the 
contract  after  receiving  goods  not  shown  to  be 
valueless  without  offering  to  return  than.— 
First  Nat  Bank  of  Shenandoah  v.  Cook,  153  N. 
W.  169. 

<S=3l28  (Mich.)  A  buyer  who  kept  a  machine 
and  continued  to  use  it  until  the  trial  of  the 
seller's  action  for  the  price  was  estopped  to 
claim  a  rescission  of  the  contract  as  a  defense. — 
Linderman  Mach.  Co.  ▼.  Shaw-Walker  Co.,  IBS- 
N.  W.  34. 

«=»I26  (N.D.)  Though  the  acts  of  a  bnyer  In 
paying  a  sight  draft  and  unloading  a  shipment 
of  apples  operated  to  transfer  title  to  it,  it  had 
a  rignt,  on  discovering  the  damaged  condition 
of  the  shipment,  to  rescind  its  purchase  by  act- 
ing prompt^.— Minot  Grocery-  C».  v.  Flathead 
Produce  Ca,  153  N.  W.  284. 

IV.  PERFORMANCE    OF    CONTRACT. 

(O)  Delivery  sna  Aoceptaaee  of  Oooda. 

€=»I56  ^owa)  Delivery  of  goods  sold  is  a  ques- 
tion of  intent,  and  involves  a  parting  with  con- 
trol of  the  property  or  placing  it  uncondition- 
ally at  the  disposal  of  the  buyer.— First  Nat. 
Bank  of  Shenandoah  r.  Cook,  163  N.  W.  169. 
®=>I56  (N.D.)  To  constitute  a  valid  delivery, 
there  must  be  acceptance  by  a  buyer  or  his 
agent— Hart-Parr  Co.  v.  Finley,  153  N.  W.  137. 
®=>I79  (Mich.)  The  buyer,  by  accepting  heavy 
scrap  iron  to  which  he  objected,  held  to  have 
become  liable  for  the  contract  price,  rather 
than  for  its  reasonable  market  value. — Solomon 

V.  Weiner,  153  N.  W.  1058. 

$=>I8I  (Minn.)  Evidence,  in  an  action  against 
buyers  for  breach  of  contract,  held  to  support  a 
verdict  that  the  breach  was  without  justifica- 
tion.—Greenhut  Cloak  Co.  V.  Greek,  153  N.  W. 
613. 

Burden  held  on  defendants  to  sustain  their  al- 
legation that  the  goods  refused  did  not  corres- 
pond with  the  samples.- Id. 

(D)   Payment  of  Price. 

9=3  183  (Iowa)  Where  a  buyer,  discovering  that 
the  goods  were  misrepresented,  notified  the  aell- 
er  that  he  would  not  receive  them  for  that  rea- 
son, and  thereafter  refused  to  receive  them,  he 
is  not  liable  for  the  purchase  price. — First  Nat. 
Bank  of  Shenandoah  t.  Cook,  153  N.  W.  169. 

V.   OPERATION  AND  EFFECT. 
(A)  TrtMSfer  of  Title  •■  Between  Pnrtlea. 

«S3<99  (Minn.)  The  time  as  to  when  title 
passes  to  the  buyer  depends  on  the  intention  of 
the  contracting  partiea — Presley  Fruit  Co.  y.  St 
Louis,  I.  M.  &  S.  Ry.  Ca,  153  N.  W.  116. 
<3=>20l  (N.D.)  Title  does  not  vest  in  a  bnyer, 
in  the  alisence  of  a  stipulation  otherwise,  ontil 
delivery  and  acceptanca— Hart-Parr  Ca  t.  Ftn- 
ley,  168  N.  W.  137. 

Where  a  buyer  refused  to  receive  and  stood 
on  bis  repudiation  of  the  contract  while  it  was 
wholly  executory,  title  was  not  caat  on  him  by 
operation  of  law. — Id. 

9=3202  (Minn.)  Where  the  seller  sends  UH  ol 
lading  witli  draft  attached,  held,  Oiat  prima 
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fade  title-  dow  w>t  vut  nntil  paTnoit— Fiea- 
ley  PMilt  Oo.  ▼.  St  tonU,  I.  M.  &  STRy.  Co., 
153  N.  W.  116. 

Where  goods  are  sold  f.  o.  b.  cars  at  point 
of  shipment,  and  the  buyer  is.  reqaired  to  fnr< 
nish  the  seller  a  bank  guaranty  before  shipment, 
and  does  so,  title  passes  as  a  matter  of  law  on 
delivery  to  the  carrier. — Id. 

^s»2l3  ^inn.)  Where  a'  sale  is  made  of  goods 
not  specified,  bat  to  be  selected,  and  the  seller 
selects  and  ships  the  goods,  taking  a  bill  of 
lading  to  the  buyer,  prima  facie  the  title  passes. 
^Presley.  Fruit  Co.  t.  St  Louis,  I.  M.  &  S.  By. 
Co.,  153  N.  W.  115. 

VI.  'WARHAHTIES. 

4=>273  (S.I>.)  There  was  no  implied  warranty 
^at  drilb  sold  were  in  any  respect  fitted  for  the 
purpose  for  which  they  were  purchased  either 
tinder  Civ.  Code,  §{  1322-1337,  or  under  the 
ooihmoil  law.— Sdiager  v.  Dinneen,  158  N.  W. 
935. 

•VTL.  XEMEDXEB  OF  SEUU31U 
(D)  Resale. 

«=3332  (Minn.)  Oa  the  buyers'  breach  of  their 
contract  to  buy  goods  iiiannfactured  for  them, 
held,  that  the  seller  could  in  good  faith,  and 
with  reasonable  diligence,  sell  the  goods. — Oreen- 
hnt  Cloak  Co.  ♦.  Greek,  153  N.  W.  618. 

(B)  Aetlona  for  Price  or  Valne. 

^=»342  (N.D.)  In  the  absence  of  delivery  and 
acceptance,  held  that  under  Comp.  Laws  1913, 
{  7156,  the  purchase  price  payable  only  on  the 
vesting  of  title  is  not  recoverable. — Hart-Parr 
Co.  V.  Finley,  163  -N.  W.  137. 

Where  an  attempted  delivery  'did  not  vest 
title  in  the  buyer,  a  suit  for  the  price  and  for 
freight  charges  incurred  after  notice  of  cancel- 
lation could  not  be  maintained. — Id. 

«=»347  <S.D.>  Where  there  is  no  fraud  or  fail- 
ure of  title  and  no  warranty,  it  is  no  defense 
to  an  action  on  a  note  that  the  article  for  which 
it  was  given  was  valueless. — Schager  v.  Din- 
neen, IBS  N.  W.  985. 

4=9353  (Mich.)  In  an  action  for  the  price  of  a 
machine,  plaintiff  could  show  defendant's  use 
of  the  machine  down  to  tiie  day  of  trial,  with- 
out any  plea  of  pais  darrein  continuance,  or  any 
notice  that  it  would  show  that  defendant's  con- 
duct precluded  it  from  setting  up  rescission  of 
contract  as  a  defense.— Linderman  Mach.  Co.  T. 
Shaw-Walker  Co.,  168  N.  W.  34. 

i9=3357  (N.D.)  In  an  action  for  goods  sold,  the 
burden  is  on  plaintiff  to  establish  the  sale  and 
delivery  of  the  goods,  as  well  as  the  value.— 
Dr.  R.  D.  Baton  Chemical  Co.  v.  Doherty,  153 
N.  W.  966. 

^=>358  (S.D.)  In  action  on  note  given  for  per- 
sonal property,  evidence  as  to  special  warranty 
in  agency  contract  between  defendant  and  payee 
of  note  which  had  terminated  before  the  trans- 
action involved  held  immateriaL — Schager  t. 
Dinneen,  158  N.  W.  985. 
4=3359  (Neb.)  Evidence  in  an  action  for  the 
price  of  potatoes  held  to  sustain  a  verdict  for 
plaintiff  disallowing  defendant's  counterclaim, 
predicated  on  allegations  that  the  potatoes  were 
worthless  and  fraudulently  represented.— Kelley 
V.  B.  Meyer  Fruit  Co.,  153  N.  W.  554. 
9=>359  (N.D.)  In  an  action  for  goods  sold,  evi- 
dence held  insufficient  to  show  a  delivery  to  de- 
fendant.—^Dr.  R.  D.  Elaton  Chemical  Co.  t. 
Doherty,  153  N.  W.  966. 
^=3363  (Iowa)  I7nder  evidence  conclusively 
■bowing  that  the  buyer  of  a  truck  had  caused 
repairs  and  alterations  to  be  made  at  a  garage, 
without  plaintiff's  written  consent  contrary  to 
the  terms  of  the  contract  and  warranty,  held, 
that  a  directed  verdict  for  plaintiff  for  the  price 
was  proper  as  against  the  delense  of  rescission 


,for  defects.— Four  Traction  Auto  Co.  t.  9nmi,. 
183  N.  W.  102. 

4=>363  (S.D.)  In  an  action  for  the  purchase 
price  of  pianos  sold  under  a  contract  giving  de- 
fendant exclusive  right  of  resale,  time  of  can- 
cellation of  contract  by  mutual  agreement  held, 
under  the  evidence,  for  the  jury. — Karsten  v. 
Root,  158  N.  W.  fiSz. 

4=>364  (S.D.)  In  an  action  for  the  price  of 
pianos  sold  under  an  exclusive  contract  of  re- 
sale, an  instruction  that  defendant  was  entitled 
to  profits  on  pianos  sold  by  the.  deeper  in  viola- 
tion of  the  contract  held  not  erroneous  as  stat- 
ing an  improper  rule  of  damages. — Karsten  T. 
Boot  163  N.  W.  932. 

(F)  Aetlona  tor  DamaccB. 

®=>384  (Minn.)  An  acceptance  of  an  order  for 
goods  to  be  manufactured  held  to  create'  a  con- 
tract for  breach  of  which,  by  the  buyer,  the 
seller  could  retain  the  goods  and  recover  the 
difference  between  their  market  value  and  the 
contract  price  as  of  specified  date  of  delivery. — 
Greenhut  Ooak  Co.  v.  Greek.  163  N.  W.  618. 

Damages  awarded  held  not  excessive. — Id. 
4^>384  (N.D.)  Ad  unconditional  notice  of  can- 
eellation  of  a  contract  of  sale,  though  not  ac- 
quiesced in  by  the  seller,  held  to  relieve  the 
buyer  from  damages  from  the  seller's  perform- 
ance subaequott  to  the  notice  and  from  liability 
for  freight  charges  incurred  thereafter. — Hart- 
Parr  Co.  y.  Finley,  153  N.  W.  137. 

Thou^  a  seller  could  keep  a  contract  alive 
and  insist  upon  its  performance  up  to  the  time 
for  delivery,  and  could  incur  freignt  expense  in 
so  doing  after  notice  of  cancellation,  its  right 
to  recover  for  freight  depended  on  defendant's 
subsequent  withdrawal  of  his  repudiation  and 
8Ul>sequent  performance. — It'. 

Freight  charges  incurred  after  notice  of  can- 
cellation of  contract  of  sale  by  the  buyer  held 
not  recoverable,  unless  the  seller  could  recover 
price.— Id. 

TXII.   RXaCEDIEft  OF  BVTEB. 
(O)  Actions  for  Breaeh  of  Contract. 

4=9405  (N.D.)  A  buyer's  failure  to  furnish  a 
detailed  report,  as  requested,  as  a  condition  to 
its  right  to  handle  a  damaged  shipment  on  the 
seller's  account,  held  not  to  prevent  it  from  re- 
covering its  loss  from  the  seller  where  the  re- 
quest was  received  too  late  to  be  complied  with. 
— Minot  Grocery  Co.  t.  Flathead  Produce  Co., 
158  N.  W.  284. 

4=>4I8  (Iowa)  A  buyer  of  goods  which  were 
misrepresented  may  retain  the  goods  and  recov- 
er the  differenee  between  their  actual  value  and 
what  their  value  would  have  been  if  they  had 
been  aa  represented.- First  Nat  Bank  of  Shen- 
andoah V.  Cook,  IBS  N.  W.  169. 
<S=»4I8  (Minn.)  Where  a  manufacturer  repu- 
diated his  contract  to  famish  goods  at  certain 
prices  until  March  1st,  be  was  liable  for  in- 
creased expense  in  procuring  the  ^ods  ordered 
before  such  date,  but  not  for  additional  expense 
in  procuring  goods  ordered  thereafter.— Scott  v. 
T.  W.  Stevenson  Co.,  153  N.  W.  316. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

n.  FTTBUO  80HOOUS. 

(B)   Creation,    Alteration,    Existence,    an* 
Masolntlon  of  Districts. 

«s»36  (Minn.)  Under  Gen.  St  1913,  |  2677. 
Uie  county  board  may  enlar^  a  school  district 
having  wholly  within  its  limits  an  incorporated 
village  of  the  character  specified  by  the  statute, 
by  including  lands  wholly  within  the  village, 
but  contiguous  to  the  district.— In  re  Dahlgren, 
153  N.  W,  253. 

4=938  (Minn.)  In  proceedinga  tinder  Gen.  St 
1913,  f  2686  et  seq.,  the  petition  for  an  election 
to   consolidate   school   districts   must   state    the 
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TocaHon  of  the  districts  by  naming  the  county 
and  state. — Pelper  v.  County  Superintendent  of 
Chippewa  County,  163  N.  W.  112. 

(D)  Dlatrlot  PropertT>  Contraotit  and 
LiablUtlea. 

^=>68  (Neb.)  School  boards  should  act  impar- 
tially in  allowing  electors  opportunity  to  ex- 
press their  desire  as  to  a  proposed  schoolhouse 
site.— lieavitt  t.  Matson,  158  N.  W.  494. 

(B)   Dlatrlot    Debt,    Se«arltlea,    mtkA   Twca- 
tlon. 

®=397  (Neb.)  Evidence  held  not  to  show  such 
fraud  or  discrimination  as  to  the  site  of  a  pro- 
posed schoolhouse  as  to  require  that  issuance  of 
bonds  be  enjoined.— Leavitt  t.  Matson,  153  N. 
W.  494. 

(S)  Teaebcra. 

€=>I42  (Minn.)  Evidence  held  to  sustain  a  find- 
ing that  the  defendant  school  officers  discharged 
the  plaintiff  teacher  maliciously  to  injure  her 
professional  reputation,  and  not  in  the  proper 
performance  of  any  official  duty. — Ghristensen 
V.  Plummer,  153  N.  W.  862. 

Recoveiy  of  $1,200  for  malicious  discharge 
of  plaintiff  from  ber  position  as  a  teacher  held 
not  excessive. — Id. 


(H)  PnpUa, 


•nd   Condnet   and   DlaoIpUma 
of  Seboola. 


0=>I59  (Minn.)  In  an  action  between  school 
districts  for  tuition,  held,  that  instruction  that 
the  rate  of  tuition  had  been  properly  established 
by  the  plaintiff  district,  and  that  it  was  en- 
titled to  collect  tuition  fees  from  outside  dis- 
tricts from  which  pupils  came,  was  not  errone- 
ous.—Independent  School  Dist.  No.  22,  Winona 
County,  V.  School  DisL  No.  19,  Winona  County, 
163  N.  W.  113. 

SEARCHES  AND  SEIZURES. 

<6=97  (S.D.)  Coder  Const  art.  6,  |  11,  and 
Laws  1907,  c.  173,  U  1,  3,  8,  10,  held,  that  a 
sheriff,  who  discovered  intoxicants  In  a  house 
where  he  had  arrested  the  seller,  could  not,  aft- 
er iMving  removed  the  seller,  re-enter  without  a 
search  warrant  to  take  the  intoxicants  as  ex- 
hibits.—Gamble  T.  Keyes,  153  N.  W.  888. 


.  (S.D.)  An  answer  showing  an  unlawful 
search  was  not  malicious  held  to  state  a  partial 
defense,  as  plaintiff  claimed  punitive  damages 
on  the  ground  the  acts  complained  of  were  ma- 
licious.—Gamble  T.  Keyes,  158  N.  W.  888. 

SELF-DEFENSE. 

See  Assault  and  Battery,  4=»67;  Homicide,  4=> 
300. 

SERVANTS. 

See  Master  and  Servant. 


See  Ptocess, 


SERVICE. 
SERVITUDE 


See  Easement*. 


SET-OFF  AND  COUNTERCLAIM. 

See  Banks  and  Banking,  99»134;  Bills  and 
Notes,  <©=3489;p  Evidence,  «s>601;  l<>aud, 
<S=>50,  52,  58;  Names,  «=9lO;  Pleading,  «c=> 
237;    Sales,  «=»52,  3S9. 


See  Release. 


SETTLEMENT. 
SEWERS. 


See  Municipal  Corporations,  €=>321,  708,  830- 


SHERIFFS  AND  CONSTA0LES. 

See  Searches  and  Seizures,  9=>7. 

m.  POWEKB.  DUTIES,  AMD  XJABXU. 
TIES. 

<S=s>ri3  (S.D.>  A  sheritr  held  not  liable  to  bai-er 
for  conversion  of  goods  attached  when  owned 
by  the  attachment  debbor,  merely  because  after 
attachment  the  property  was  sold,  and  upon 
dismissal  of  the  original  action,  and  beginning 
of  a  second,  the  sheriff  continued  in  possession 
under  a  second  attachment.— Scott  v.  Hantz, 
153  N.  W.  894. 

Failure  of  sheriff,  upon  dissolution  of  at- 
tachment by  ^tomtwai  of  tfae  action,  to  return 
the  goods  to  the  attachment  debtor,  who  bad 
sold  them,  a  transaction  invalid  as  to  creditors 
for  lack  of  delivery,  did  not,  the  sale  being  rati- 
fied by  the  seller  after  attachment,  render  the 
sherifC  liable  to  the  buyer  for  conTersioo.- Id. 

SIDINGS. 

See  Railroads,  «=9225. 

SIGNALS. 

See  Highways,  «s»184. 

SIGNATURES. 

See  OoDtracts,  «=329. 

SLANDER. 

See  Libel  and  Slander. 

SMOKE 

See  Municipal  Oorporations,  «s>62S, 

SPECIAL  ADMINISTRATORS. 

See  BBeeaton  and  Administntora,  4s»2a. 

SPECIFIC  PERFORMANCE 

H.   CONTRACTS  ENFOItOSAaXJB. 

itsf25  aowa)  Under  Code,  S  2974,  •  contract 
made  by  the  husband  for  the  dispositioa  of  the 
homestead,  where  the  wife  does  not  join,  can- 
not be  specifically  enforced,  and  the  wife's  oral 
assent  cannot  obviate  the  statute.^liaubacher 
T.  Mixell.  153  N.  W.  335. 
9=339  (Neb.)  That  a  person  pcomiaing  to  be- 
queath his  property  to  adopted  ctilidren  owned 
a  homestead  as  the  principal  part  of  his  prop- 
erty held  not  to  render  the  promise  uoeuforce- 
aole  as  within  the  statute  of  frauds. — Uanne- 
roann  v.  Ott,  153  N.  W.  B08. 
$=345  (Neb.)  A  parol  agreement  to  leave  prop- 
arty  to  adopted  children  in  return  for  work  done 
held  enforceable  if  fully  performed  for  many 
years  in  good  faith  by  the  children. — ^Hanne- 
mann  v.-  Ott,  153  N.  W.  50& 
.*=>W  (Neb.)  That  a  person  promising  t»  be- 
queath his  property  to  adopted  children  had 
married  their  mother  before  the  promise  was 
inade,  and  bad  obtained  a  divorce  alter  20  years 
and  l>«en  required  to  pay  her  alimuny,  held  not 
.to  prevent  enforcement  of  the  promise  after  his 
de*tb.— Hsnnemann  v.  Ott,  153  N.  W.  506. 

XII.   OOOD  FAITH  AND  SIUOEIfCE. 

«s»96  (S.D.)  Vendor  of  land  and  desert  land 
iiling,  who,  after  contract  for  sale  thereof,  be- 
fore title  passed  or  possession  given,  caused 
cancellation  of  the  filing  through  Ms  failure  to 
perform  work  necessary  to  preserve  it,  held  not 
entitled  to  specific  performance. — Smith  r. 
Johnson,  163  N.  W.  376. 

XV.  PBOCEEDIHGS  ASB  XtEXJEP. 

«:»I2I  (Iowa)  In  a  suit  to  specifically  enforce 
a  contract  to  leave  plaintiff  all  of  their  prop- 
erty, evidence  heii  u  w«izai4  a  findiiig  that 
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the  two  deceaaed  ao  acMMd.— Hotnar  r.  Haz- 
well,  153  N.  W.  331. 

«=>I3I  (Mich.)  Evidence  in  a  snlt  for  the  spe- 
cific performance  of  a  contract,  whereby  a  father 
was  to  leave  all  of  hia  property  to  certain  chil- 
dren in  consideration  of  their  services,  held  to 
establish  the  contract— Bogan  v.  Hogan,  163  N. 
W.  678. 

«=3l2l  (SJ>.)  In  an  action  by  the  vendor  for 
specific  performance  of  a  contract  for  the  sale 
of  land,  including  a  desert  land  filing,  evidence 
held  insufficient  to  sustain  finding  that  the 
value  of  such  filing  was  trifling.— jjmith  v.  John- 
son. 153  N.  W.  376. 

^=3127  (Mich.)  While  performance  of  a  con- 
tract that  children  should  work  their  father's 
land  was  prevented  by  the  father's  breach, 
held,  that  the  children  were  entitled  to  the 
reward  of  their  labor,  and  the  property  at  his 
death  should  go  to  tiiem,  under  the  agreement, 
and  he  would  be  enjoined  from  disposing  of 
any  of  it,  except  for  his  supports— Hogan  t. 
Hogan,  153  N.  W.  878. 

SPEED. 

See  IMden«e,  «Ea539^. 

STATES. 

See  Ehninent  Domain,  4=>10;    Officers,  •=»30. 

XI.   GOVEBXlC£NT  AXTP  OFFICERS. 

«s>37  (Minn.)  Action  of  the  house  in  approv- 
ing, on  the  sixty-eighth  legislative  day,  the 
jonrnal  of  the  sixty-seventh  day  as  printed  held 
to  make  it  the  only  authorisexf  journal  of  thj^ 
4ay'8  proceedings.- State  v.  Wagiter,  153  N.  W. 


IV.  FISOAIi    UAITAO^ 
PEBT,  AIRD'SEO 


EWT.   Ptrsx^o 

XXnEB. 

>l<9  (Mich.)  The  Workmen's  GompenaatioB 
Law,  so  far  aa  it  excepts  teusetiold  servants, 
farm  laborers,  etc.,  from  it*  i^rovistova,  i^  not 
unconstitntional  as  appropriating  public  money 
for  the  benefit  of  the  class  of  emiMoygs  subject 
to  the  act.— Mackin  t.  Detnoit-Tiiakin  Axle 
Co.,  IBS  N.  W.  49. 

«=>1I9  (Mich.)  Loc.  Acts  1908,  No.  489,  I  66, 
following  Loc.  Acts  1889,  No.  429,  aathormng 


city  of  Detroit  to  aid  an  art  musevD  incorpofat 
ed  as  a  private  corporation  under  Pub.  Acta 
1885,  No.  3,  held  violative  of  Gofiat  art  10,  f 


12,  forbidding  the  granting  of  the  credit  of  the 
•titte  in  aid  of  any  public  or  private  corpora- 
tion.—Detroit  Museum  of  Art  v.  Engel,  153  N. 
W.  700. 

STATUTES. 

See  Limitation  of  Actions. 
For  statutes  relating  to  particular  aubjecta,  |Ke 
the  various  specifie  topics. 

X.  EKACTMEITT.  REQUISITES.  AND 
VAUDITT  IN  OSKERAI.. 

«s»l5  (Minn.)  Const  art  4,  f  20,  relative  to 
the  reading  of  bills,  is  mandatory.— State  v. 
Wagner,  183  N.  1049. 

"Two-thiids  of  the  house,"  as  used  in  Const 
art  4,  i  20,  requiring  that  every  bill  be  read  on 
three  different  days  unless  two-thirds  of  the 
bouse  decide  otherwise,  means  two-thirds  of  the 
wtiole  membership  of  the  house. — Id. 

Under  Const  art  4,  i  20,  no  particular 
formality  is  required  to  dispense  with  the  rule 
requiring  the  reading  of  bills  on  three  different 
days.— Id. 

Action  of  the  house,  the  necessary  effect  of 
which  was  to  order  a  third  reading  of  a  bill 
and  to  place  it  on  its  final  passage,  and  passage 
of  the  bill  by  a  vote  of  more  than  two-thirds  of 
ftU  the  members  of  the  house,  held  to  dispense 
with  the  rule  requiring  reading  of  the  bul  on 
tliree  different  days. — Id. 


H.  OSKTBmJO.  AKD   KrECXAX.  OR  X.O- 
OAZ.  X.AWS. 

«=>85  (Minn.)  Gen.  St  1918,  |  1786,  requiring 
notice  of  the  claim  before  suing  a  city,  held  not 
an  arbitrary  discrimination  in  favor  of  cities 
owning  public  utilities  .as  against  private  water 
companies.- Fraacfa  v.  City  of  New  Ulm,  153 
N.  W.  121. 

«sa93  (S.D.)  Laws  190T,  e.  94,  giving  city 
councils  power  to  revoke  licenses  for  the  sale 
of  intoxicating  liquors,  is  not  violative  of  Const 
art.  10,  i  1,  as  class  legislation  relating  to  mu- 
nicipal corporations. — Murphy  Liquor  Co.  v. 
Medtery,  153  N.  W.  654. 

HI.   BimjEOTS  ANQ  TTTLES  OF  ACTS. 

«=>I09  (S.D.)  The  title  of  an  act  is  not  re- 
quired to  be  an  index  of  tiie  contents  thereof. — 
OeBsnn  v.  Otho  Development  &  Power  Co.,  158 
N.  W.  880. 

<S=»M4  (Mich.)  The  title  of  the  Workmen's 
Compensation  I.Aw  held  sufficient  within  Const 
art.  6,  i  21.— Mackin  v.  Detroit-Timkin  Axle 
Co.,  183  N.  W.  49. 

<8=>il4  (S.D.)  Since  Laws  1907,  c.  94,  §  2, 
authorizing  city  councils  to  revoke  liquor  li- 
censes, has  been  superseded  by  Laws  1913,  c. 
119,  f  53,  snbd.  79,  containing  like  provisions, 
it  is  immaterial  whether  the  title  of  the  earlier 
statute  was  sufficient  under  Const  art.  3,  §  21. 
—Murphy  Liquor  Co.  v.  Medbery,  153  N.  W. 
654. 

<8=»i20  (Neb.)  Lawa  lfll3,  c.  165  (Bev.  St 
1913,  g  6),  authorizing  county  aid  to  an  agricul- 
tural society  which  does  not  oontain  the  limi- 
tation on  amount  expressed  in  the  title,  violates 
Const  art  8.  §  11.— Smith  v.  Douglas  County 
Agricultural  Society,  153  N.  W.  629. 

«=>I20  (S.D.)  If  Laws  1009,  c  128,  i  2,  as  to 
presentation  of  claims  against  a  city,  refer  to 
other  than  accounts,  it  would,  in  contravention 
of  Const  art  8,  f  21,  be  outside  the  title  "Ac- 
counts" against  cities.— Haley  &  liang  Co.  v. 
City  of  Huron,  183  N.  W.  891. 

<g=»l26  (S.D.)  Lawa  1897,  c.  72,  relaUng  to  a 
selling  of  intoxicating  liqaors  having  been  re- 
enacted  as  article  6,  c.  27,  Pol.  Code,  it  is  im- 
oaaterlal  that  it  included  subjects  not  expressed 
in  its  title.— StRt9  v.  Horner.  1JS3  N.  W.  706. 

VX.  OOWSTB1TCTXOH  AXD  OPERATXOH. 

(A)  General  B«lea  at  Covat«iieti*n. 

$=3225  (Neb.)  Statutes  Jn  pari  materia  must 
be  construed  together.— State.  ▼.  Clarke,  153  N. 
W.  623. 

$=»??5'/2  (Neb.)  A  particular  expressed  legia- 
lativ.e  intent  should  be  given  effect,  rather  than 
a  cop^icting  general  intent  expressed  in  a  later 
enactmentTleaviog  the  later  act  to  operate  only 
outside  the  scope  of  the  former. — State  v. 
Clarke,  153  N.  W.  623. 

$s>228  (Mich.)  A  proviso  to  tite  enacting  sec- 
tion in  statutes  creating  rights  held  to  be  ac- 
cepted according  to  its  common  and  most  obvi- 
ous meaning,  and  limited  to  the  obgects  fairly 
within  Its  terms  as  gathered  from  the  section 
and  the  context — Clearwater  Tp.  v.  Board  of 
Sup'js  of  Kalkaska  County,  153  N.  W.  824. 

(D)   RetroAOttve  Operation. 

$=3261  (Mich.)  A  law  is  pot  retrospective,  in 
a  Eense  forbidding  it,  because  a  part  of  the  req- 
uisites for  its  action ,  and  application  is  drawn 
from  a  time  antedatii^  its  passage. — Clearwater 
Tp.  V.  Board  of  3up^r9  of  Kalkaska  County, 
153  N.  W.  824. 

VH.   PISADINO  AND  VVXDT^VOS. 

$=»283  (Minn.)  Where  the  daily  printed  jour> 
nal  was  silent  on  whether  the  rule  requiring  the 
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reading'  of  bate  on  tlirte  diff&eht  doya  wag  dU- 
pensed  with,  held  that  presumably  it  had  been 
dispensed  with.— State  v.  Wagner,  153  N.  W. 
749. 

«s»285  (Minn.)  The  printed  journal  of  daily 
proceedings  and  the  permanent  journal  of  all 
proceedings  of  the  Legislature  are  made  evidence 
by  Gen.  St  1913,  S  8414.— State  v.  Wagner,  153 
N.  W.  749. 

A  showing,  in  the  permanent  journal,  of  an 
adverse  vote  on  a  motion  to  suspend  the  reading 
of  bills  on  three  different  days  held  not  affirma- 
tive proof  that  the  reading  was  not  later  dis- 
pensed with. — Id. 

«=>286  (Minn.)  That  a  bUl  was  duly  enrolled, 
antbeuticated,  signed,  and  filed  held  not  conclu- 
sive that  it  was  passed  in  a  constitutional  man- 
ner nor  to  preclude  the  courts  from  looking  to 


S'',3?8i»'"**''*  3<»onlala.— State  r.  Wagner.  MS 
N.  W.  749.  ^^ 

Evidence  to  overoome  the  presumptloo,  arising 
from  the  enrollment,  authentication,  signing, 
and  filing  of  a  bill,  that  it  was  passed  in  a  con- 
stitutional manner  must  show  some  violation  of 
the  Constitution  beyond  a  reasonable  doubt. — 
Id. 

.  Mere  silence  of  the  legislative  journals  held 
insijmcient  to  overcome  the  presumption  that  a 
bill,  duly  authenticated,  signed,  and  filed,  was 
properl:^  enacted.— Id. 

Xne  journal  of  the  house  held  not  to  show- 
that  the  reading  on  three  different  days  of  the 
bill  incorporated  in  Laws  1915,  c.  147,  forbid- 
ding the  licensing  of  the  sale  of  intoxicants  ex- 
cept in  cities,  villages,  and  boroughs,  was  not 
diroensed  with,  as  permitted  by  Const  art  4, 
S  20. — Id. 


VNITED  STATES. 

CONSTITUTION. 


Art  1,  j  8. . 
Art  1,  {  10. 


241 

655 


JUDICIAL  CODB. 


1911,  March  S,  oh.  tSl,  SB 
Btat.  1087. 

I  29 1053 

STATUTES  AT  LARGE. 
1864,  July  2,  ch.  217,  13 

Stat.  365 ; . . .  440 

1866,  July  26,  eh.  262,  14 

Stat  251 440 

1887,  Feb.  4,  oh.  104,  §  22, 

24  Stat.  387 778 

1887,  Feb.  8,  ch.  119,  24 

Stat  388 951 

1889,   Jan.  14,  di.  24,  26 

Stat  642 951 

1902,  May  27,  ch.  888,  J  7, 

32  Stat  275.... V?;....  916 
1908,  April  22,  ch.  149,  85 

Stat  65 848 

1911,  March  3,  ch.  231,  fi 

29,  36  Stat  1095 1658 

REVISED  STATUTES. 
SS  3289,8240 1088 

COMPILED  STATUTES 
1901. 

Pages  1389,  1406 286 

COMPILED  STATUTES 
1913. 

f  1011 1053 

I  4223 915 

I  8585 778 

{§  8657-8665 848 


IOWA. 

CODB  1897. 

48,  pai*.  2 t>» 

347  336 

§  423,  443,  445-^50 220 

1742 ,.1048 

1743 97 

§  1995,  2015,  2016 190 

2383 68 

2431 157 

2974 335 

0219 65 

3250 331 

3251 160 

i  3252,  8253 331 

3282 200 

i  3283,3299 1086 


STATUTES  CONSTRUED. 

{  8468 206 

I  3675 180 

§!  4091-4099 217 

4118... 168 

4164 148 

4604 381 

4943 69 

1$  4770,  4772,  4837,  6407  62 
6489 73 

CODB  SUPPLEMENT  1907. 
i  4776a 1082 

LAWS. 
19U,  ch.  106...;... 167 


MICHI6AK. 


CONSTITUTION   1908. 

Art2,jl2 40 

Art  5,  !  7 245 

Art  5,  j  21 49 

Art  8,  li  20,  21 637 

Art  8,  J  23 827 

Art.  10,  J  12 700 

COMPILED  LAWS  1897. 

8  437 821 

i  2269  37 

K  8258,  3269,  8270 827 

i§  4857,  4858 47 

I  8552,  8572,  8573 821 

9533 82,  10«2 

9755-9780 795 

9760  821 

10203 667 

10212 1 

10213  .....678 

10268 47,  1085 

§  10409,  10410 703 

10427  et  seq 1068 

10600 3 

ig  10652-10690 795,  821 

HOWELL'S   ANNOTATED 
STATUTES    1912. 

9  11417 1082 

I  11966 1072 

112969 .1086 

CITT  CHARTERS. 
Detroit  §§  7,  9 868 

LOCAL  ACTS. 

1888,  No.  326 358 

1893,  No.  408 358 

1899,  No.  429 700 

1908,  No.  489,  S  66 700 

.      PUBLIC  ACTS. 

1857,  No.  65 358 

1886,No.  8 700 


1885,  No.  163,  i  115 1061 

1893,  No.  149 824 

1893,  No.  206 1061 

1898,  Np.  20«L  ,  {  140. 
Amended  by   Pub.    Acts 

1906,  No.  142 23 

1901,  No.  206.  Amended  by 
Pub.  Acts  1903,  No.  34.  .   814 

1003,  No.  34 814 

1903,  No.  232,  g  12.  Amend- 
ed by  Pub.  Acts  1907,  No. 
137,  M  21,  34 821 

1905,  No.  142 23 

1906,  No.  146 824 

1905»  No.  223 359 

1905,  No.  265,  8  107 722 

1907,  No.  101 821.  1058 

1907,  No.  108,  §$  8,  10 37 

1907,  No.  137,  H  21,  34. .  821 

1907,  No.  144... 781 

1909,  No.  270,  I  141 25 

1909,  No.  279.  Amended 

by  Pub.  Acts  1911,  No. 

203  537 

1909,  No.  283 824 

1909,  No.  285,  g  15. .  .682,  776 

1909,  No.  307 .1070 

1911,  No.  185,  gg  2,  4,  8.  .  773 

1911,  No.  203... r!.. 537 

1912  (Ex.  Sees.)  No.  10„49,  ft=57 

1913,  m  5 358 

1913,  No.  109,  gg  4;  7,  8.  .  662 
1913,  No.  355,  art  4,  g  26  824 


MimnssoTA. 

CONSTITUTION. 

Artl,g4 627 

Artl,|l3 738 

Art  3,  {  1. 869 

Art  4,  I  20 749 

Art  6,  I  1 953 

Art  7,  gg  1,  6 953 

REVISED  LAWS  1905. 

1625 59* 

4060 250 

4151 310 

g  4459,  4477 997 

5390 230 

5391,  subsec.  2 250 

GENERAL  STATUTES  1894. 
g  1200.    Amended  by  Laws 

1908.  ch.  208 257 

gg  4470,  4493-4496 876 

GENERAL  STATUTES  1913. 

g  1786 121 

I  2148  617 

ig  2584-2586 738 

12634 136 
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Stetstes  Oimats|^^, 


2677  .........'.. 253 

2686  «t  seq 112 

3067  807 

IS  3128,  S142 602 

3302 6»4 

J  4178,  4191,  4192 247 

4256 879 

4263  1086 

{4288,4289 820 
4348-4357 610 

-  4399 618 

4668 869 

6479 632 

IS  5528,  5531 858 

§i  6892,  6943 871 

6999  ■ 316 

17205 620 
7240 324,603 
7681  250 
7718 266 
7777 810 

7789 742 

7802 613 

7998  .-....;........ 259,  616 

S  8111,  8143 997 

8208 119 

8414 74© 

8608 271 

8758 247 

8932 632 

9207  271 

SS  9232,9238 .250 

H  9412,  9418,  9418 617 


LAWS. 

dj.  138 617 

ch.  266 876 

ch.  237 871 

ch.  208 257 

ch.  164 738 

ch.  58 250 

«*.  07 820 

ch.  366,  tl5 136 

ch.  78 879 

ch.  90 610 

ch.  102 963 

ch.  245 269,  616 

ch.467,  i» 119 

ch.  147. 749 


1883, 
1899, 
1901, 
1908, 
1905, 
1907, 
1907, 
1911, 
1913, 
1913, 
1913, 
1913, 
1913, 
1916, 


mSBAASKA. 


CONSTITUTION. 


Art  8,  I  11.. 
Art.  5,  i  19a. 


629 
623 


BEVISED  STATUTBS  1918. 

I  6  629 

I  1290,  1298 656 

'  2628  486 

2651  685 

2995  509 

{  4017-4066 673 

6946 669 

6071,  6107,  6109 623 

6491-6493 662 

7847 619 

8404 496 

8452 686 

LAWS. 

1907,  ch.  94 623 

1913,  ch.  165 629 

1013,  ch.  198 610 


it 


KOBTH  DAKOTA. 

BBVISED   ODDBS    1905. 

1608,  6788 416 

7068,  7655 283 


COMPILED  LAWS  1913. 

«  2116 386 

I  2166 086 

2194  461 

2218 416 

3280 293 

4526 ' 279 

i  5605,  6606,  6626,  {>((27,  392 

6938 479,  980 

6857 1015 

6867  etaeq 1012 

7156 137 

7165 420 

7875,  sobsec.  6 472 

7876 416 

7414 976 

I  7428,  7429 274 

7479^. 466 

7482 4C5,  470,  972 

7660 388 

{  7766,  7766 895 

7837 283 

7917  et  »eq 1089 

.  7936 630 

7954 976 

7966  389 

i  lom,' '  ioim,' '  ibesi, 

10941 1089 

§10729 981 

LAWS. 

1880,  ch.  182,  a  72,  103. .  461 
1913,  ch.  181.;.../ 288 

SOUTH  DAKOTA. 

CONSTITUTION. 

Arts,  121 664,  891 

Art  6,  I  30 861 

Art  ft,  I  6 917 

Art  6,811 888 

Art  9.  S  6 296 

Art  10,8  1 664 

Art  21,12 861 


CIVIL  CODE. 

f  15-17 929 

I  383,  884 925 

534 886 

677,678.685 884 

1114,  1115,  1184,  1189, 

1271   925 

i  1297  883 

11322-1337 935 

1616 37« 

2312  383 

2338 302 

2369 884 

2444 826 


CODE  OP  CIVIL  PROCED- 
URE. 

26 861 

25  et  seq. 361 

66 918 

80 025 

126 888 


H  184,  189)  278,  818  ....  802 
S  411,  subsec  7.     Amend- 
ed by  Laws  1913,  Ch.  168  765. 

I  461   893 

S  462 380 

i  764 361 


i  748 


PENAL  CODE. 


766 


POLITICAL  CODE. 
I  934.     Amended  by  Laws 

1905,  ch,  90 296 

S  1170.    Amended  by  Laws 

1913,  ch.  125 897 

f  1172 897 

is  1244-1246,  1284,  1292. .  961 

I  1441  665 

I  1441.    Amended  by  Laws 

1913,  ch.  Ill 666 

{  1442  665 

i  1910.    Amended  by  Laws  ' 

1905.  ch.  72 961 

S8  1816, 1923, 1887 862 

§  2214  841 

12834 766 

I  2844.    Amended  by  Laws 

1908,  ch.  247 766 

8  2856.     Amended  by  Laws 

1913,  ch.  254 961 

PRORATE  CODE 
11287,407 921 

COMPILED  LAWS  1887. 
§1  1622,  1639 792 

LAWS. 

1890,  ch,  151 911 

1897,  ch.  72 766 

1905,  ch.  72   961 

1905,  ch.   90 296 

1905,  ch.  140 939 

1907,  ch.  90 881,  881 

1907,  ch.  94 654 

1007,  ch.  94,  J  2 654 

1907,  ch.  173,  8§  1,  3,  8,  10  888 
1909,  ch.  51.     Repealed  by 

Laws  1913,  ch.  263 380 

1909,  ch.  51,  J  8 380 

1909,  ch.  58,  il  1,  2,  6 652 

1909,  ch.  128 891 

1909,  ch.  128,  8  2 891 

1909,  ch.  247 766 

1911,  ch.  239 361 

1913,  ch.  Ill 656 

1913,  ch.  119,  8  63,  subsec. 

79 654 

1913,  ch.  126 897 

1913,  ch.  168 765 

1913,  ch.  178   893,  1008 

1913,  ch.  254 861 

1913,  ch.  263 880 


wiscoNsiir. 

STATUTES  1911. 
{  1067m— 2,  subesc  3....  241 

LAWS. 
1913,  ch.367 238 
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STAY. 

S«e  Bxecotton,  «toiB8. 

STIPULATIONS. 

See  Appeal  and  &rr'or,  ^=>893. 
^=»I4  (S.D.)  In  an  action  by  a  purchaser  to 
quiet  title,  involving  the  rirfita  of  prior  mart- 
sages  by  the  grantor  when  an  infant,  the  court, 
under  the  stipulation  of  facts,  held  required  to 
presume  that  the  infant  was  the  legal  owner, 
and  not  the  grantee  in  a  void  deed.— ^mba  v. 
Chapman,  153  N.  W.  929. 

STOCK. 

See  Banks  and  Banking,  9=>8&-42:    CSorpora- 
tions,  «s>S2-206. 

STOCKHOLDERS. 

See  Ooiporations,  <S==>lSO-20e. 

STREET  RAILROADS. 

See  Appeal  and  Errcrr,  €=>1050;  Carriers;  Evi- 
dence, <g=!)471,  472,  539%. 

I.  ESTABX.ISHMEITT.  CONSTXttTG- 
TION.  AND   1IAIMTENANC£. 

<=924  (Mich.)  An  interstate  electric  ndlway 
company  cannot  disregard  the  requirement  of 
its  franchise  as  to  the  number  of  cars  to  be 
run  through  a  city's  streets  until  ordered  to  do 
80  by  the  Interstate  Commerce  Commission  or 
the  state  railway  commission.— City  of  Monroe 
v.  Detroit,  M.  &  T.  S.  L.  By.,  163  N.  W.  669. 

n.  BEOUIiATION  AXO   OPERATION. 

*=>74  (Iowa)  Though  a  street  car  company's 
franchise  has  expired,  yet  where  it  is  continuing 
to  operate  its  cars  by  virtue  of  an  extensi6n,  it 
Is  bound  by  a  prior  ordinance  limiting  the  speed 
of  cars.— Plannery  v.  Interurban  Ry.  Co.,  153 
N.  W.  1027. 

€=390  (Mich.)  In  an  action  for  injuries  in  a 
collision  between  plaintiit's  motorcycje  and  a 
street  car,  defendant's  failure  to  sound  the  gong 
held  not  negligence,  where  it  would  not  have 
added  to  plaintiffs  notice  of  the  car's  approach. 
—Patterson  t,  Detroit  United  Ry.,  153  N.  W. 
670. 

<=»98  (Iowa)  The  stop,  look,  and  listen  role 
does  not  apply  with  all  its  strictness  to  street 
railways.— Flannery  v.  Interurban  Ry.  Co.,  153 
N.  W.  1027. 

<s»l03  (Iowa)  A  street  railroad  company  held 
liable  for  injuries  to  a  delivery  wagon,  struck 
by  its  car  through  the  negligenoe  of  its  motor- 
man,  notwithstanding  plaintiff's  employ^  w^ 
negligent  in  the  management  of  such  wagon. — 
Davidson  Bros.  Co.  v.  Des  Moines  C!ity  Ry.  Co., 
183  N.  W.  79.  *     *   ..   . 

<B>II3  (Iowa)  In  an  action  for  injuries  to 
plaintiff's  delivery  wagon  in  a  collision  with 
defendant's  street  car,  evidence  as  to  the  speed 
at  which  the  car  was  going  was  properly  ad- 
mitted.—Davidson  Bros.  Co.  v.  Dea  Moines  City 
Ry.  Co.,  153  N.  W.  79. 

^^1 13  (low^)  In  an  action  by  motorists,  struck 
by_  street  car,  where  it  was  claimed  they  were 
guilty  of  contributpry  negligence  in  not  stopping, 
evidence  that  no  warning  was  heard  is  admissi- 
ble on  the  Issue  of  contributory  negliirenoe. — 
Flannery  v.  Interurban  Ry.  Co.,  163  N.  W.  1027. 
^ssllS  (Mich.)  Although  an  unpleaded  city 
ordinance  limiting  the  speed  of  street  railroad 
cars  is  unavailable  to  establish  negligence  of  a 
street  railroad  company  in  an  action  for  inju- 
ries received  in  collision,  nevertheless  the  ordi- 
nance was  admissible  on  the  question  of  plain- 
tiff's conti'ibutory  negligence. — Millette  v.  De- 
troit United  Ry.,  153  N.  W.  10. 
^^114  (Iowa)  In  an  action  for  damages  to 
plaintiCa  delivery  wagon  standing  partly  across 


the  street,  by  being  struck  by  defendanfs  street 
car  coming  around  a  curvSr  eridanee  Add  anffi- 
cient  to  support  a  finding  .that,  defendant's  mo- 
torman  was  negligent--->Dayidsan  Bros.  Gol  t. 
Des  Moines  Gty  Hy.  Co.,  153  N.  W.  79. 
®=3ll4  (Minn.)  Evidence,  in  an  action  for  in- 
juries sustained  by  an  automobile  in  a  collision 
with  a  street  car,  held  to  sustain  a  finding  that 
defendant  was  negligent  and  that  plaintiff's 
driver  was  not  negUgent. — W.  S.  Conrad  Co.  v. 
St.  Paul  City  Ry.  Co.,  153  N.  W.  256. 
®=>II4  (Minn.)  Evidence  in  an  action  fop  in- 
jury to.  an  automobile  truck  from  collision  with 
a  street  car  held  to  sustain  a  verdict  for  plain- 
tiff.—George  A.  Hormel  C*.  v.  Minneapolis  St 
By.  Co..  153  N.  W.  867. 

«=9ll7  (Iowa)  In  an  action  for  damages  to 
plaintiff's  delivery  wagon  by  a  collision  with 
defendant's  street  car  while  unloading  goods, 
evidence  held  to  justify  the  submission  to  the 
jury  of  the  driver's  contributory  negligence  in 
placing  the  wagon  dose  to  the  'track;- Davidson 
Bros.  Co.  V.  Des  Moines  City  Ry.  Co-  153  N. 
W.  79. 

€o>H7  (Iowa)  In  an  action  by  motorists,  strnck 
by  a  street  car,  the  question  whether  they  were 
guilty  of  contributory  negligence  in  not  stopping 
their  machine  when  they  saw  the  approaching 
car  heUd  for  the  jury, — Flannery  v.  Interurban 
Ry.  Co.,  153  N.  ^.  1027. 
^=>H7  (Mich.)  Wheie  one  driving  a  heavilj 
loaded  coal  wagon,  upon  approaching  a  street 
car  track,  stopped  30  feet  away,  and  saw  a  car 
coming  between  400  and  500  feet  distant,  and 
thereupon  started  to  cross  the  jtrack,  he  was  not 
negligent  as  a  matter  of  law.— MiUette  r.  De- 
troit United  Ry.,  153,  >J.  W.  lO.' 
€=>II7  (Mich.)  In  an  action  for  injuries  in  a 
collision  between  plaintiff's  motorcycle  and  de- 
fendant's street  car  at  a  curve,  evidence  held 
to  justify  a  directed  verdict  for  defendant  on 
the  ground  of  contributory  negligence  of  plain- 
tiff and  want  of  negligence  of  defendant. — ^I'at- 
terson  v.  Detroit  United  Ry..  153  N.  W.  670. 
^::»II7  (Mioh.)  Evidence  in  an  action  for  in- 
jury to  plaintiff  from  a  collision  between  his 
team  and  defendant's  -street  car  held  to  make  de- 
fendant's negligence  a  question  for  the  jury.— 
Pearl  V.  Detroit  United  Ry.,  153  N.  W.  1062. 
€=»II7  (Minn.)  Under  coujSicting  evidence  in 
an  action  for  injuries  to  an  automobile  truck 
from  collision  with  a  street  car,  A«M,  that 
whether  plaintiff  was  negligent  was  for  the 
jury.— George  A.  Ilormel  Co.  v.  Minneapolis 
St  Ry.  Co.,  153  N.  ■W.  867. 
€=3 1 13  (Iowa)  In  an  action  for  injuries  to 
plaintiff's  delivery  wagon  by  being  struck  by 
defendant's  street  car,  en  instruction  as  to  the 
care  to  he  exercised  by  defendant  held  not  a 
charge  upon  the  last  fair  ehaaee  -doctrine. — ^Da- 
vidson Bros.  Co.  T.  Des  Moines  -City  Ry.  Co., 
153  N.  W.  79. 

9a»l  18  (Mich.)  In  action  for  injuries  to  plain- 
tiff, driver  of  a  coal  wagon,  in  collision  with  de- 
fendant street  railroad's  car,  declaration  h^d 
to  charge  dtfeodant  with  gross  negligence  sub- 
sequent to  first  discovery  of  plaintiff  on  its 
track,  so  as  to  support  an  instruction. — Millette 
V.  Detroit  United  Ry.,  158  N.  W.  10. 
®»l  1-8  (Mich.)  In  an  actioo  against  a  street 
railroad  for  injury  from  collision,  instruction 
held  to  lay  down  higher  degree'  of  care  than  re- 
quired of  defendant  and  to  have  misled  the 
jury.- Pearl  r.  Detroit  United  Ry.,  153  N.  W. 
1062. 

STREETS. 

See  Municipal  Orporations,  «=>658-708,  79&- 

SUBROGATION. 

See  Insurance,  9=>606;  Taxation,  9=9531. 

€=>23  (N.D.)  'Where  a  foreclosure  sale  was  void 
because  the  property  was  the  homestead,  and 
the  husband  did  not  join  in  the  mortfage^  held, 
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nnd«r  tk«  Cacti,  that  tlw  mortctfeei  bpjiag  in 
at  the  aale  were  entitled  to  be  subrosated  to  in- 
eombraiioea  paid  with  ttieir  money,  witli  interest, 
taxes,  insurance,  and  expenses  incurred.-^Nortli- 
-western  Mut.  Savings  &  I«an  Ass'n  t.  White, 
153  N.  W.  972. 

«=>4I  (Minn.)  A  jndcment  giving  the  principal 
contractor  a  right  to  be  subrogated,  on  certain 
contingencies,  to  a  mortgage,  held  sufficient  to 
adjudge  his  right  to  subrogation  to  all  the  land 
covered  by  the  mortgage.— Baxter  Sash  &  Door 
Co.  V.  Oraes,  153  N.  W.  594. 

SUBSCRIPTIONS. 

See  Oorporationa,  «=s>82. 

SUICIDE 

See  Evidence,  4s>123;  Insurance,  «=>818,  810, 
826. 

SUIT. 

See  Action. 

SUNDAY. 

®=>4  (Minn.)  An  order  requiring  the  operation 
of  a  Sunday  local  passenger  train  held  unrea- 
sonable and  void  as  requiring  Sunday  labor  con- 
trary to  the  legislative  policy  manifested  by 
Gen.  St  1913,  {  8753.— State  v.  Great  Northern 
By.  Co.,  153  k  W.  247. 

SUPPORT. 

See  Onardian  and  Ward,  «»30. 

SURETYSHIP. 

8«e  Principal  and  Surety. 

TAXATION. 

Bee  Cbmmeice,  •3>72;  Ckmstitationel  Iaw,  4a» 
229;  Coantie^  «aol78;  Drains,  «=oei-7»; 
Ekecutors  and  Adminiatratots,  ^s^llO;  High* 
ways,  9=3 122,  130;  Intoxicating  liquors, 
«s>90,  96:  ticenws;  Mnnieipal  Oorp<«a- 
tiona,  €=3439,  611. 

X.  NATURE  AND  EXTZiNT  OT  POWER 
nr  GXNERAXi. 

4s>26  (N.D.)  To  place  needless  restrictions  on 
securing  revenue  necessary  to  conduct  the  gov- 
ernment is  contrary  to  public  policy. — Bis- 
marck Water  Supply  Co.  v.  Barnes,  153  N.  W. 
464. 

XX.   CON8T1T U 'X'lQN AX,  REQTTIRB- 
MENTS  AND  l^Sf  RI0TION8. 

9=>47  (Minn^  Where  services  are  performed 
by  a  carrier  for  another  carrier,  which  pays  a 
gross  earnings  tax  on  the  receipts,  held,  that  to 
compel  the  former  to  i>ay  a  tax  on  the  same  re- 
ceipts would  be  unlawful  as  double  taxation. — 
Stete  V.  Northern  Pac.  Ry.  Co.,  153  N.  W.  850. 

XXI.  UABIXiITT   OF  PERSONS  AND 
PROPERTY. 

(A>  Private  Feraons  aad  Property  In  Gen- 
eral. 

4=»68  (Wis.)  The  income  tax  statute  must  be 
given  a  practical  construction. — United  States 
Glue  Co.  V.  Town  of  Oak  Creek,  153  N.  W.  241. 
9=9 1 04  (Wis.)  The  business  within  the  state, 
subject  to  the  income  tax  under  St.  1911,  § 
1087m2,  subd.  3,  includes  sales  of  manufactured 
articles  to  persons  without  the  state,  either  di- 
rectly or  »om  its  branch  houses  outside  the 
state.- United  States  Glue  Go.  v.  Town  of  Oak 
Creek,  163  N.  W.  241. 

The  income  from  sales  of  goods  purchased  out- 
side the  state  and  sold  to  persons  without  the 
state  is  not  income  derived  from  business  trans- 
acted within  the  state,  and  is  not  taxable  under 
St.  1911.  S  1087m2.  subd.  3.— Id. 


(D)  BxeaspMoMb 

933>23C  (Minn.)  An  insurance  campany  held  to 
be  a  town  and  farmers'  mutual  iMuranee  com- 
pany within  Gen.  St.  1918,  i  8302  (Rer.  Laws 
1906,  §  1025),  and  therefore  not  subject  to  a  2 
per  cent  tax  on  premiums. — State  t.  Minnesota 
Farmers'  Mut.  Ins.  Co.,  153  N.  W.  594. 

T.   IXVr  AND  ASSESSMENT. 
(O)  Mode  ot  ABsesament  In  Oeneral. 

©=347  (Mich.)  An  assessment  of  mining  prop- 
erty by  tfae  Board  of  State  Tax  Commissioners, 
using  information  given  by  experts,  held  not 
fraudulent  whether  too  high  or  too  low. — Sun- 
day Lake  Iron  Co.  v.  Wakefield  Tp.,  168  N. 
W.  14. 

(D)  Mode  of  Aaaeaamcn*  of  Cerporat* 
btook.  Property!  or  Reeelpta. 

^=>382  (Minn.)  Where  one  carrjer,  under  an 
arrangement  made  in  good  faith,  is  reimbursed 
only  for  the  actual  cost  of  service  performed 
for  another  carrier,  held,  that  moneys  handled 
in  «onne4:tion  with  the  service  were  not  subject 
to  a  gross  earnings  tax.— State  v.  Northern  Pac 
Ry.  Co.,  153  N.  W.  850. 

®=»386  (N.D.)  Capital  stock,  surplus,  reserve 
funds,  undivided  profits,  loans  and  discounts, 
banking  furniture,  and  fixtures  not  realty  ana 
strictly  banking  utilities  held  not  taxable  to 
the  bank  or  as  items  of  personalty  but  of  and 
to  the  shareholders,  apportioned  on  a  per  share 
valuation.— Merchants'  State  Bank  of  Velva  v. 
McHenry  County,  153  N.  W.  386. 

A  bank  is  not  taxable  for  the  value  of  ita  cap- 
ital stock,  but  instead  assessment  and  levy 
should  be  made  on  the  value  of  the  shares  de- 
termined under  Comp.  Laws  1913,  I  2116,  and 
in  the  name  of  and  against  its  shareholders. 
—Id. 

A  purported  assessment  and  tax  levied  against 
the  bank  on  its  capital  stock  for  the  aggregate 
value  of  Its  bank  diares  held  void.— Id.  . 

(G)  ReTlevr,  Conreetlon,  or  Bettlnsp  Aside 
of  Aasesiinient. 

9=>498  (Mich.)  An  assessment  is  not  fraudulent 
mere!/  because  excessive  unless  purposely  made 
too  high  through  prejudice  when  injunction  will 
be  grunted.— Sunday  Lake  Iron  Co.  v.  Wake- 
field Tp.,  163  N.  W.  14. 

VII.  PATHENT  AND  RETtTNDINO  OR 
RECOVERT  OF  TAX  PAID. 

«B»S3I  (N.D.)  Plaintiff  held  entitled  to  be 
subrogated  to  the  interest  of  the  county  in  taxes 
which  he  bad  paid  to  protect  assets  ot  a  cor- 
poration, in  an  honest  belief  that  he  owned 
same.— Beyer  t.  Investors'  Syndicate,  153  N. 
W.  476. 

A  stockholder  held  entitled  to  a  lien  for  tax- 
es paid  on  behalf  of  the  corporation,  but  not 
for  taxes  paid  when  he  received  bis  stock  and 
deeded  land  to  the  corporation. — Id. 

€=»54l  (N.D.)  Where  a  part  of  taxes  are  il- 
legal, but  the  legal  part  will  not  be  received 
without  the  payment  of  the  illegal  part,  a  pay- 
ment of  the  illegal  part  to  avoid  the  penalfir  is 
a  payment  under  compulsion. — Chicago,  M.  & 
P.  8.  By.  Co.  V,  Bowman  County,  153  N.  W. 
986. 

9=>542  (N.D.)  Under  Comp.  Laws  1918,  {  2166, 
requiring  the  sheriff  to  collect  taxes  immediate- 
ly on  delivery  of  list  of  delinquents,  a  property 
owijer  may  pay  taxes  under  protest  without 
waiting  until  seizure  is  actually  made  or  threat- 
ened.—Chicago,  M.  &  P.  S.  Ky.  Oo.  V.  Bow- 
man County,  153  N.  W.  986. 
®=3543  (Mich.)  In  an  action  for  taxes  on  min- 
ing property  paid  under  protest,  evidence  held 
not  to  show  a  fraudulent  assessment  of  the 
property.- Sunday  Lake  Iron  Co.  v.  Wakefield 
Tp.,  153  N.  W.  14. 
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®=>543  (N.D.)''Ptoof  of  paymeiit  of  tazei  by 
production  of  the  treasurer's  receipts  held  snf- 
Bcient  to  meet  the  burden  of  proof  imposed  m 
a  plaintiff  claiming  an  interest  in  assets  of  a 
corporation  by  reason  of  the  payment  of  taxes. 
—Beyer  v.  Investors'  Syndicate,  153  M.  W.  476. 

vni.  coiLECTiOM    Aia>   enforce- 
ment AGAINST  PERSONS  OB 
PERSONAI.  FBOFERTT. 
(O)   Bemedles  for  'Wronvfnl  BBtoreement. 

«=3607  (N.D.)  The  collection  of  a  personal 
property  tax  will  not  ordinarily  be  enjoined. — 
Bismarck  Water  Supply  Co.  ▼.  Barnes,  1S3  N. 
W.  454.  .     . 

Courts  of  equity  are  more  reluctant  to  enjoin 
the  collection  of  a  state  tax  than  to  enjoin 
collection  of  a  municipal  tax. — Id. 
€=>608  (N.D.)  The  collection  of  a  void  tax 
cannot  be  enjoined,  unless  there  exists  some 
recognized  ground  for  the  exercise  of  equitable 
jurisdiction. — Merchants'  State  Bank  of  Velva 
V.  McHenry  County,  153  N.  W.  386. 

Where  a  void  tax,  if  paid,  could  be  recovered 
back,  h^d,  that  there  was  an  adequate  remedy 
at  law,  and  that  no  irreparable  injury  authoris- 
ing an  injunction  was  threatened. — Id. 

Since  no  action  at  law  would  lie  against  the 
bank  by  its  shareholders  upon  its  being  compel- 
led to  pay  a  void  tax,  no  multiplicity  of  suita 
authorizing  an  injunction  could  arise. — Id. 
»=3608  (N.D.)  The  collection  of  a  tax  will  not 
ordinarily  be  enjoined  because  of  illegaUty, 
hardship,  or  irregularity,  or  unless  grounds  for 
equitable  relief  exist.— Bismarck  Water  Supply 
Co.  V.  Barnes,  153  N.  W.  454. 
<s>6ll  (N.D.)  The  complaint  and  evidence 
held  not  to  entitle  plaintiff  to  an  injunction 
against  the  collection  of  a  personal  property 
tax.— Bismarck  Water  Supply  Co.  v.  Barnes, 
158  N.  W.  454. 

X.  REDEMPTION  FROM  TAX  SAI.E. 

i6=»696  (Mich.)  Under  Tax  Law,  |  141,  as  ex- 
isting in  1909,  a  redemptioner  from  a  tax  sale 
was  entitled  to  reconveyance  upon  payment  in 
accordance  with  the  certificate  of  the  Auditor 
General  with  1(X)  per  cent,  additional  and  $5 
for  each  description.— Rousseau  v.  Riihiniemi, 
153  N.  W.  23. 

^=3699  (Mich.}  It  is  error  for  the  court  to  per- 
mit a  redemptioner  from  a  tax  sale  to  pay  an 
additional  amount  into  court  to  make  up  the 
sum  necessary  for  redemption  after  suit  to  re- 
deem has  been  commenced. — Rousaean  v.  Riihin- 
iemi, 153  N.  W.  23. 

4s»703  (Minn.)  A  notice  of  expiration  of  the 
time  for  redemption  from  a  tax  sale  held  suffi- 
<sient  under  Gen.  St.  1913,  {  2148,  when  direct- 
ed to  "Goodridge-Call  L'b'r.  Co.,"  and  the  land 
was  assessed  in  the  name  "Goodridge-Call  I>br. 
Co."— Lovine  v.  Goodndge-Call  Lumber  Co.,  163 
N.  W.  617. 

Under  Gen.  St.  1913,  {  2148,  held,  that  a  no- 
tice of  expiration  of  the  time  for  redemption 
from  a  tax  sale  was  iaeSective  when  addressed 
to  the  Goodridge-Call  Lumber  Company,  where 
there  was  no  evidence  that  the  title  stood  of 
record  in  that  name. — Id. 

.^»703  (N.D.)  Service  of  notice  of  expiration 
of  the  redemption  period,  on  the  person  in 
whose  name  the  land  was  assessed,  instead  of 
on  the  fee  owner,  held  a  compliance  with  Laws 
1800,  c.  132,  §  103.— Munroe  v.  Donovan,  153 
N.  W.  461. 

4=3704  (Minn.)  A  notice  of  expiration  of  re- 
demption from  a  tax  sale,  which  states  two  dif- 
ferent amounts  as  necessary  to  redeem,  is  in- 
aaffident. — ^Telford  v.  Pennsylvania  Iron  &  Steel 
Co.,  153  N.  W.  758. 

A  notice  of  expiration  of  redemption  from  a 

tax  sale  must  be  specific  and  certain  as  to  the 

amount. — Id. 

--*a»704  (N.D.)  That  the   notice   of   expiration 

of  the  time  of  redemption  improperly  stated  the 


amount  necessary  and  the  tlm'tf  allowed  f6r  sncb 
redemption  held  not  to  invalidate  a  tax  deed 
issued  under  Laws  1890,  c.  132,  |  103.— Munroe 
V.  Donovan,  168  N.  W.  461.  i 

<e=>706  (Minn.)  The  statutory  requirement  tliat      '■ 
a  notice  of  expiration  of  the  time  for  redemp- 
tion from  a  tax  sale,  if  puUished,  be  given  in       { 
a  newspaper  circulated  in  or  near  its  place  of 
publication   to  the   extent  of  240  copies,    held 
not  satisfied  by  showing  that  240  copies   were       i 
published  without  showing  where  they  were  cir- 
culated.— Lovine  v.  Goodridge-(3aU  Lumber  Co., 
153  N.  W.  517. 

Where  a  notice  of  expiration  of  the  time  for 
redemption  from  a  tax  sale  is  served  by  publi- 
cation, it  must  be  shown  that  the  newspaper  in 
which  it  was  published  was  Qualified  onder 
Gen.  St.  1913,  {§  8412,  9418.— Id. 
«s»707  (Minn.)  The  affidavit  required  by  Gen. 
St  1913,  i  9418,  held  prima  fade  evidence  of 
tbe  qualification  of  a  newspapjer  only  where  it 
states  the  required  facts. — Lovine  v.  (zoodridge- 
Call  Lumber  Co..  153  N.  W.  517. 
<S=3709  (Mich.)  Under  Tax  Law,  i  140.  as 
amended  by  Act  No.  142,  Pub.  AcU  1VU5,  if 
personal  service  of  notice  of  redemption  baa 
been  made,  the  sheriff  must  be  paid  as  upon  per- 
sonal service  of  a  declaration ;  but,  if  notice  is 
by  publication,  the  cost  thereof  must  be  paid. — 
Rousseau  v.  Riihiniemi.  153  N.  W.  23. 

The  owner  of  the  original  title,  before  mak- 
ing a  deposit  to  redeem  from  a  tax  sale,  need 
not  at  his  peril  ascertain  whether  the  tax  title 
owner  has  Incvtrred  expense  in  the  aerviee  of 
notice  of  redemption. — Id. 
«=37I0  ^ich.)  Where  a  notloe  to  redeem  from 
a  tax  sale  designated  the  register  in  chancery 
as  the  place  to  make  redemption,  payment  made 
at  such  place  is  sufficient. — ^Rouasean  t.  Biihin- 
iemi,  153  N.  W.  28. 

If  a  sufficient  sum  of  money  be  deposited  in 
redemption  of  land  sold  for  taxes,  it  is  imma- 
terial whether  the  tax  title  owner  haa  given 
proper  notice  to  redeem^— Id. 

XI.  TAX  TirrES. 

(A)  Title  and  BlKkts  of  Porebaaer  mt  Tax 
Sale. 

<&=>734  (N.D.)  That  there  was  no  record  of 
any  itemized  statement  of  itemised  expendi- 
tures for  the  ensuing  year  levied  by  tbe  county 
commissioners  prior  to  the  tax  in  question  held 
a  minor  defect  and  cured  by  Laws  1890,  c.  132, 
i  72,  in  effect  at  time  of  the  tax  sale.— Munroe 
V.  Donovan,  153  N.  W.  461. 

(B)  Tax  Deeds. 

«=>759  (S.D.)  In  view  of  Comp.  Laws  1887,  fi 
1622,  1639,  held,  that  a  tax  deed  was  sufficient, 
though  the  recital  of  the  aggregate  of  the  land 
returned  delinquent  for  taxes  was  defective. — 
Bvans  v.  DooUttie,  153  N.  W.  762. 

(O)  AetlOBv  to  ConCpm  «r  Trx  Title. 

<8=>e04  (Mich.)  Action  of  ejectment,  -whernn 
plaintiff  claimed. under  tax  deeds,  held  not  barred 
by  the  five-year  limitation  prescribed  by  Pub. 
Acts  1885,  No.  153,  t  115,  the  caae  being  con- 
trolled by  Pub.  Acts  1893,  No.  206,  which  con- 
tains no  such  limitation. — Wolverine  Land  Co. 
V.  Jerome,  153  N.  W.  1061. 
«=»805  (N.D.)  A  notice  of  expiration  of  the 
time  for  redemption,  which  improperly  stated 
the  amount  necessary  and  the  time  allowed  for 
such  redemption,  held  sufficient  to  start  the 
running  of  limitations  (Comp.  Lews  1913,  { 
2194),  against  attacks  on  prior  proceedings.— 
Munroe  v.  Donovan,  158  N.  W.  461. 

€=>805  (S.D.)  Where  tax  sale  {proceedings  are 
defective,  for  failure  to  give  nouce  as  required 
by  Laws  1890.  c.  151,  the  former  owner  may  re- 
cover the  land,  although  more  than  three  years 
haa  elapsed  since  the  recording  of  the  tax,  not- 
withstanding PoL  Code,  I  221C— Cain  t.  £l>cler. 
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TEACHERS. 

See  SdkoolB  aad  School  Districta,  •ss>142. 

TELEGRAPHS  AND  TELEPHONES. 
n.  BEauxATioir  akb  operatioit. 

^=352  (8.D.)  Where,  by  negUxence  a  teleenm 
ofifera  for  sale  oata  at  40,  inatead  of  46,  cents 
per  bushel  on  tracks  at  delivery  point,  the  sell- 
er engaged  in  buying  and  selling  oats  is  under 
no  duty  to  buy .  other  oats  to  ul  the  place  of 
those  so  shipped  to  reduce  the  damages.— Car- 
Ion  v.  Western  Union  Telegraph  Co.,  168  N. 
W.  375. 

^=367  (S.D.)  Where  by  mistake  in  a  telegram 
a  seller  of  oats  was  compelled  to  accept  40 
cents  a  bushel  instead  of  45  cents,  held  that 
the  seller  could  recover  on  the  basis  of  the 
value  of  the  oats  at  the  shipping  point,  and 
show  what  he  could  have  received  for  them  at 
a  regular  terminal  shipping  point.— Garlon  v. 
Western  Union  Telegraph  Co.,  163  N.  W.  876. 

TENANCY  IN  COMMON. 

See  £2minent  Domain,  «=3l70;  Partitioii,  9=> 
.  46. 

THREATS. 

Bee  Contracts,  «=3237. 

«=»7  (N.D.)  Evidence  held  to  sustain  a  oonvic- 
tion  of  extortion.— State  t.  Oilb«at,  168  N.  W. 
1009. 

TIMBER. 

See  Logs  and  Loseing. 

TIME. 

See  Aweal  and  Brror,  «=334&,  848,  667,  746; 
Oompromise  and  Settlement;  Dedication,  €=> 

-  34;  Depositions,  «=3l06;  Divorce,  «=^3T; 
Ehndenoe,  4=s>126;    Indictment  and  Informa- 

.  tion,  4=>42;  Judgment,  «=>163;  Justices  of 
thePeace,  <S=>15»;  New  Trial,  «=j117,  163; 
Pleading,  «=>172,  246:  Process,  <8=>99;  Re- 
moval of  Causes,  (3=>79;  Sales,  <S=>126k  190: 
Taxation,  <3=>69e;    Trial,  «=376,  92. 


(Iowa)  Where,  under  rule  of  trial  court 
requiiinft  lO  days'  notice,  notice  of  call  of  dock- 
et for  June  20tli  and  21st  was  published  June 
lOtb,  and  at  such  call  Judgment  was  entered  dis- 
missing the  action  as  authorised  by  the  rule, 
such  notice  was  sufficient  to  validate  the  judg- 
ment.—Des  Moines  Union  Ry.  Co.  v.  Dist.  Court 
of  Polk  County,  153  N.  W.  217. 

TITLE. 

See  Banks  and  Banking,  4=a89;  Bills  and 
Notes,  «=352.S:  Dedication,  «=363;  Deeds, 
«=961,  16S;  Eminent  Domain,  iSs3323,  325; 
Bscrowa,  ©=»14;  Frandulent  Conveyance,  «=» 
143;  Gifts,  «=>21;  Public  Lands,  •Sx=>e4; 
Quieting  Title;  Records  :  Sales,  <3=>19^213, 
342;   QCaxatlon,  «s>73't^05: 

TORRENS  SYSTEM. 

See  Records,  €=»9. 

TORTS. 

See  Assanlt  and  Battery,  ^=928;  Assijpments, 
4=>d;  Conspiracy;  Counties,  9=>146;  Dam- 
ages;   Death:    C^lse  Imprisonment;    E^ud; 

■  I2bel  and  Slander;  Malicious  Prosecution ; 
Master  and  Servant,  «=»87^-316:  Municipal 
Owporations,  i8=»733-S4d ;  Negligence ; 
Street  Railroads,  «=>74-118;  Trover  and 
Conversion. 

TOWNS. 

See   E^mlnent   Domain,    ®=>3,   47;    Highways; 

'.  Intoxicating  Liquors,  ®=340;  Municipal  Cor- 
porations. 


m.  monniTT,  coirtRAcnni,  akd 

ZIABZUniiS. 

<l=»37  (Mich.)  Neither  the  township  board  nor 
the  highway  commissioner  may  bind  the  town- 
ship by  an  order  for  the  future  payment  of 
money  with  interest,  unless  authorized  by  stat- 
ute or  a  vote  of  the  electors. — Power  v.  Gray, 
153  N.  W.  87 ;   Same  y.  Balita,  Id.  39. 

Comp.  Laws  1897.  i  2269,  prohibits  the  town- 
ship board  or  the  nigbway  commissioner  from 
issuing  an  order  for  the  future  payment  of  mon- 
ey with  annual  interest — Id. 

XV.  FXSCAX,    MANAOEBCEHT,    PUBUG 

DEBT,  8EOUBITIES,  AKD 

TAXATION. 

€=>50  (Mich.)  An  order  against  a  township 
treasurer  for  the  payment  of  money  is  not  negu- 
dable,  and  all  defenses  are  available  against 
a  bona  fide  purchaser  for  value. — Power  v.  Gray*. 
158  N.  W.  37. 

TRADE-MARKS  AND  TRADE-NAMES. 

a.  TnXE.  OONVETAMOBS,  AMD  OOK- 
TBAOTS. 

®=323  (Mich.)  A  trade-mark  held  not  property, 
as  such,  until  it  has  become  associated  with  and 
is  a  part  of  the  business  with  which  it  has  been 
connected. — Detroit  Creamery  Co.  v.  Velveit 
Brand  Ice  Cream  Co.,  153  N.  W.  664. 
^=»33  (Mich.)  A  trade-mark,  as  such,  cannot  be 
assigned  separately  from  the  property  to  which 
it  has  been  attached. — Detroit  Creamery  Co.  v. 
Velvet  Brand  Ice  Cream  Co.,  153  N.  W.  664. 
«»36  (Mich.)  Where  firm  maaofacturing  ice 
cream  under  trade-mark  sold  its  assets  and  good 
will  to  a  purchaser  who  used  the  trade-mark  on 
its  product,  the  partner  originating  it  could 
not  transfer  it  to  another. — Detroit  Creamery 
Co.  V.  Velvet  Brand  Ice  Cream  Co.,  153  N.  W. 
664. 

€=>39  nUIicb.)  A  naked  license  to  use  a  trade- 
mark is  void.— Detroit  Creamery  Co.  t.  Velvet 
Brand  Ice  Cream  Co.,  163  N.  W.  664. 

TRANSCRIPTS. 

See  Ai^cal  and  Error,  «b9612,  640;  New  Trial, 

TRANSFER  OF  CAUSES. 

See  Appeal  and  Elrror,  ®=>34&-39l. 

TRANSFERS. 

See  Banks  and  Banking,  «=»40i. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

See  Assault  and  Battery,  ^=»28;  Injunction, 
«s>46;  Railroads,  «=3)359. 

TRIAL 

See  Appeal  and  SSrror;  Bastards,  #=»69;  Bills 
and  Notes,  <S=»537;  Bridges,  «=>46:  Car- 
riers, «=»230,  320-348;  Compromise  and 
Settlement;  Continuance ;  Contracts,  ®s» 
29,176;  Costs:  Criminal  Lew,  «=>62&-883; 
Damag^€=>2j6;  Deeds,  ®=>66;  Electricity, 
€=>19;  iNidence,  €=3472;  Fraudulent  (Con- 
veyances, «s3308;  Gifts,  As>51;  Highways, 
€=>213;  Homicide,  €=>300;  Insurance,  «=> 
668,  825;  Jury;  Landlord  and  Tenant,  «=> 
332;  Libel  and  Slander,  «=>123;  Logs  and 
Logging,  9=38;  Malicious  Prosecution,  ®=» 
71;  Master  and  Servant.  <S=>80,  284-293.; 
Mortgages,  9=»369;  Municipal  Corporations, 
<g=»70C  821,  822;  Negligence,  <S=>136;  New 
Trial;  Physicians  and  Surgeons,  @=3l8;   Rail- 
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roKdL  «a»390.  400:  Rape,  «s>e&:  Beliaae, 
<S=»58;  Robbeiy;  'Sales,  ««=»88,  363;  Schools 
and  School  Districts,  <&=>159;  Stipulations: 
Street  Railroads,  <S=»117,  118;  Venue; 
Work  and  Labor,  <S=>30. 

m.  coTTRSx:  aks  consitct  or 

TRXAI,   EN    6ENERAI.. 

9s»2l  (Midi.)  Where  plaintiff's  oonnsel  ab- 
sented themselres  from  the  courtroom  while 
the  jury  was  deliberating,  plaintiff  cannot  com- 
plain that  the  court  read  to  the  jury  p;art  of 
the  testimony  and  did  not  read  other  testimony, 
claimed  to  be  germane  to  that  called  for.— 
Loose  V.  Deerfield  Tp.,  153  N.  W.  913. 
®=»27  (Iowa)  In  an  action  for  digglne  a  well, 
defects  in  defendant's  punvp  coald  be  illtistrated 
from  another  pump. — Smith  v.  Beck,  153  N. 
W.  76. 

$=929  (Mich.)  Allowance  of  cross-examination 
of  plaintiff,  with  the  statement  that  if  neces- 
sary the  testimony  might  be  stricken,  and  with 
remark  that  the  court  did  not  understand  the 
defendant's  theory,  held  sot  reversible  error. — 
Brown  v.  Mitts,  158  N.  W.  714. 

IV.  ELEOEPXION   OF   EVIDENCE. 

(B)  Order    of    Proof,    Rebnttsl,    and    Re- 

opentKK  Case. 

®=»59  (Iowa)  The  order  in  which  evidence  shall 
be  received  is  discretionary  with  the  trial  court. 
— Colsch  V.  Chicago,  M.  &  St.  P.  By.  Co.,  153 
N.  W.  327. 

(C)  Objeetloaa,  Motion*  to  Strllce  Out,  and 

EsoeptioiiB. 

®=>76  (Iowa)  Objections  to  cross-examination, 
made  after  tne  witness  has  answered  the  ques- 
tions, are  not  in  time. — Petterman  v.  City  of 
Burlington,  153  N.  W.  154. 

(Ss>79  (Minn.)  That  counsel  did  not  make  a 
specific  objection  to  every  item  of  erroneous  evi- 
dence did  not  render  his  objections  insufficient, 
where  the  specific  objections  made  showed  his 
°  reason  for  all  such  objections. — W.  S.  Conrad 
Co.  v.  St  Paul  City  Hy.  Co.,  163  N.  W.  256. 
®=s>9l  (Mich.)  In  an  action  on  an  insurance 
policy,  where  incompetent  testimony  of  the 
plaintiff  was  admitted  without  objection  or  ex- 
ception, the  refusal  of  the  court  to  strike  it  was 
proper.— Simmons  v.  National  live  Stock  Ins. 
Co.,  153  N.  W.  696. 

€=>92  (Minn.)  A  motion  to  strike  a  witness' 
answer  held  too  late  when  not  made  until  after 
the  witness  had  been  fully  CMss-examined  and 
other  witnesses  had  testified. — ^Johnson  v.  Quinn, 
153  N.  W.  267. 

$=>96  (Neb.)  It  ia  not  error  to  overrule  a  mo- 
tion to  strike  all  the  answer  to  a  question, 
where  a  part  is  competent  and  responsive. — 
Morrissey  v.  Wharton,  158  N.  W.  564. 

V.  AROmfEIfTP  Ain>  COlTDITOT  OF 
COUNSEL. 

€=>I09  (Mich.)  If  in  action  against  surgeon 
any  question  of  negligence  remained  after  state- 
ment of  plaintiff's  counsel,  held  that  it  related 
to  a  hernia  claimed  to  have  been  caused  by  an 
unauthorized  operation.— Zoterell  v.  Repp,  153 
N.  W.  692. 

€=»  1 1  e  (N.D.)  In  an  action  on  an  insurance 
policy  in  which  the  defense  was  suicide,  state- 
ment of  plaintiff's  attorney  to  the  court,  in  an- 
swer to  an  objection  to  evidence,  that  he  had  a 
right  to  show  that  the  domestic  life  of  insured 
was  happy,  etc.,  held  not  improper.— Mcsser- 
smith  V.  Supreme  Lodge  Knights  of  Pythias, 
153  N.  W.  989. 

«=9l3t  (Minn.)  Where  the  prejudicial  effect  of 
misconduct  of  counsel  can  be  obviated,  the  trial 
court  should  be  asked  to  admonish  or  instruct 
the  jury  to  that  end.— Wadman  v.  Trout  Lake 
Lumber  C^o.,  153  N.  W.  209. 


iS=>l33  (Mich.)  Rtmsric  o(  flSaintiff'B  counsel 
on  defendant's  appeal  that  only  $30  or  $40  was 
involved,  and  as  to  time  consumed  held  not  prej- 
udicial, the  court  remarking  that  the  amount 
mfde  no  difference  and  that  a  party  had  a  right 
to  appeal.— Brown  v.  Mitts,  153  N.  W.  714. 

VX.   TAHINe  CASE  OB  QVESTIOir 

FBOM   JVRT. 

(A)   ftveatlona  of  "Ltitv  or  of  F«et  In  Oea- 

(3=3 139  (N.D.)  Whether  there  is  any  legal  evi- 
dence to  sustain  a  verdict  for  the  party  boldins 
the  burden  of  proof  is  a  question  of  law  for  the 
court.— State  Bank  of  New  Salem  v.  Bismai-ck 
Elevator  &  Inv.  Co.,  153  N.  W.  459 ;  HoUands- 
worth-Hort  Lumber  Co.  v.  Same,  Id.  4G1. 

Where  there  is  such  evidence  as  would  cause 
reasonable  men  to  draw  different  conclusions, 
the  case  should  be  submitted  to  the  jury. — Id. 

A  mere  surmise  or  suspicion  will  not  reQuire 
that  the  case  be  submitted  to  the  jury  or  sus- 
tain a  refusal  to  grant  a  nonsuit.— Td. 
<S=»I39  (N.D.)  Where  the  only  evidence  on  an 
issue  is  incompetent,  direction  of  verdict  is  prop- 
er.—Wynn  V.  Coonen,  153  N.  W.  980. 
€=3 1 45  (Minn.)  Where  the  issue  of  contribu- 
tory negligence  was  not  presented  by  the  plead- 
ings or  litigated  by  consent  it  was  properly 
withdrawn  from  the  jury. — Grignon  v.  Miane- 
apolia  &  St  li.  R.  Co.,  153  N.  W.  117. 

(D)  Direction  of  Verdict. 

®=>I8I  (Minn.)  Where  objection  is  made  to 
motion  to  direct  verdict  the  issue  muat  onder 


Laws  1913,  c  245  (Gen.  St  1913,  S  7998^,  be 
submitted  to  the  jury.— Jones  v.  Cit  ~ 

Paul.  153  N.  W.  616. 


VII.  INSTRUCTIONS  TO  JURT. 

(A)  ProvMtee   of   Court  and  Jnry  In   Qen- 

•ral. 

€s>l9l  (Iowa)  An  instractlon  in  an  action  for 
injuries  to  an  employ^  held  not  to  assume  a 
fact  in  dispute.— Manton  t.  H.  L.  Stevens  & 
Co.,  158  N.  W.  87. 

€=^191  (Iowa)  An  instruction  as  to  rescission 
by  the  buyer  for  false  lepresentatioas  held  erro- 
neous as  assuming  that  the  buyer  had  not  ac- 
cepted and  retained  the  goods.- tirst  Nat  Bank 
of  Shenandoah  v.  Cook,  133  N.  W.  169. 
iS=3l9l  (Iowa)  An  instruction,  which  assumed 
as  a  matter  ot  fact  a  question  which  waa  in  is- 
sue, is  erroneous.— Thompson  v.  Thompson,  153 
N.  W.  196. 

<S=3l92  (Iowa)  In  action  against  carrier  for 
damages  to  shipment  of  live  stock,  where  plain- 
titt°'s  ancontrBOicted  testimony  as  to  notice  to 
carrier's  station  agent  that  stock  was  suffering 
and  should  be  unloaded  raised  no  issue,  the 
court  rightly  assumed  the  fact  as  testified  to. — 
Colsch  V.  Chicago,  M.  &  St  P.  By.  Co.,  153 
N.  W.  827. 

®=>I93  (Iowa)  In  an  action  for  injories  in 
falling  from  the  steps  of  a  depot  waiting  room  in 
the  dark,  an  instruction  held  erroneous,  as  invad- 
ing the  province  of  the  jury,  by  infereutially 
saying  that  plaintiff  did  not  take  reasonable  care 
for  her  own  safety.-r-Whitman  v.  Cliicago  Great 
Western  Ry.  Co.,  163  N.  W.  1023. 
«snl93  (Mhin.)  An  expression  of  opinion  by 
the  court  on  disputed  questions  of  fact  does  not 
require  a  reversal,  if  issues  of  fact  are  clearly 
submitted  to  the  jury.— Presley  Fruit  Co.  v. 
St  Louis,  I.  M.  &  S.  Ry.  Co.,  153  N.  W.  115. 
9=9 194  (Iowa)  An  instruction  in  a  servant's 
action  held  not  erroneous  as  Tmd«rtaking  to  tell 
the  jury  that  certain  omissions  constituted  neg- 
ligence.— t)ornn  v.  Waterloo,  C.  F.  &  N.  Ry. 
Co.,  153  N.  W.  225. 

<S=>I94  (Neb.)  A  requested  instruction,  assum- 
ing to  determine  a  question  of  fact  which  was 
for  the  jury,  AeJd  properly  refused. — Hanika  t, 
Lincoln  Traction  C6„  153  N.  W.  56& 
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«a>209  (IoWB>  TlM  court  skonld  ■obmit  to  the 
inry  on  its  own  motioii  Initrnctiona  on  all  !»■ 
■aes  which  thtN  la  evidence  toding  to  sustain. 
— rirst  Nat.  Bank  of  Shenandoah  t.  Cook,  163 
N.  W.   169. 

®=>20S  (Neb.)  The  InatructloBS  ibonl*  state 
the  isauea  with  reaaonahle  definiteneas.— Hanika 
T.  Llnsoki  Traotitoa  Oo..  16S  K.  W.  568, 

(C>  V>rni.  Reanlattea.  snA  Sitfllcleitor- 
•b»2M  (Iowa)  Where  the  court  stated  the  paf- 
ticalar  negligenoo  relied  en,  a  rahaeqneBt  ia- 
•truction  requiriiMC  plaistiS  to  show  nefligeoce 
in  one  or  more  of  the  particulars  alleged  heM 
net  eiroseowk— Ppran  t.  Waterloo^  C.  F.  &  N. 
By.  Com  153  N.  W.  225. 

«»2ai  (ltich.).The  «owt  tmi  not,  in  ita  la- 
Btructions,  single  out  and  dwell  aeparatelj  on 
disconnected  parts  of  circumstantial  evidence. — 
Krolvk  V.  hwg,  1»  N.  W.  686. 
«=>243  Uow8)  In  «ctk>ii  for  danagcs  t«  a  ship- 
ment of  live  stock  from  freezing,  instructions 
as  to  defei^dapt's  obligation  in  respect  to  delay, 
etc.,  kttd  Bot  catitnidiotary.>-Co1scb  v.  CUoaga. 
M.  &  St  P.  Ky.  Oo.,  168  X.  W.  327. 
4>!»244  flowa)  The  trial  cetirt  most  submit  t» 
the  jury  ImpartianT  tl>e  law  essential  to  a  prover 
determination  of  the  rights  of  the  parties,  wftlf 
out  emphasixhig  eridentiarf  facts,  the  existence 
rf  which  are  for  the  jury .— Whitman  v.  Chicago 
Great  Westeni  !ly.  Co.,  188  N.  W.  1023. 

In  an  action  for  injuries  to  a  Mceneee  is  fafl- 
ing  from  the  steps  of  defendant's  waiting  room 
in  the  dark,  an  lalttactioa  held  erroneous,  as 
empbaaisinc  evidettc«.~Id. 
<t=>244  (Iowa)  Instruction,  though  not  errone- 
ous, Iteld  improMjk  u  teiMWg  to  emphasise  the 
testimony  contMmetnig  pMintliPs  testimony.— 
Middleton  t.  City  of  Cua**  F«l]a,  163  I«.  W. 
IMO. 

«s»244  (Mieb.)  lastraqlisn  to  ted  for  insurer, 
if  burned  •!«■  was  too  small  to  contain  goods 
claimed  tft  tov«  baw  daabroyed,  fceld  pMpwto 
refused  as  singling  out  a  particular  feature  of 
the  evidence.-o^ilveytPnB  1^  iMidon  Assur. 
Corporation,  Md  K.  W.  8Mk 

(1»  AM»}fe«HmtT  t«  n««41m«S   «««  »«W 

«s>25t  (N.D.)  Where,  in  an  action  on  a  pnr^ 
diase-msBay  nata.  »  wawanty  Dsoves  wider 
than  tkM  pVadeil  i»  «  cmnterolafai,  tits  plead- 
ings govern  the  scope  of  the  instructionS'--'Wil» 
liams  T.  Beneke.  163  N.  W.  111. 
4=>252  (Iowa)  In  a  personal  injury  action,  an 
instruction  that  the  jwy  Ul^ht  consider  a  con- 
Terwittna  i«l«tive  t»  de£s«ts  m  a  ueolv^ke,  and 
whether  such  Mctiyofee  waa  tB«  one  which  caus- 
ed the  acddent,  tietd  not  erroneous,  in  view  of 
the  evidenoe.— tilUer  V.  Hsrriscm  e«unty,  153 

M.  w.  ue». 

•s>2a2  (Miih,)  In  an  aodM  fo>  assault,  lii' 
straetlon  tlMt  jury  might  considw  defendant/ 
fomer  pies  •(  eMlty  aad  thalr  coovtctien,  ■•  to 
wUch  IkQ'  testifled,  h4U  baaed  on  evidence.— 
Foster  v.  Kraose,  153  K.  W.  lOM. 

In  an  actjon  tor  MMQlt,  dtfcodanttf  feqareatai 
instroctioo  Kald  properly  refuaad,  as  not  cmi- 
fermaUe  to  tha  evidence.— Idw 
^tsM2  (Mieh.)  Is  tb*  ahMuw  of  aridsace  as  t» 
the  force  exerted  by  a  servant  en  the  table  b»- 
longing  to  a  saw,  which  gave  way  and  caused  the 
injn^,  KM  error  to  five  an  instraetion  predl- 
catina_defeDdaat's  liability  tbeseon.- Johaston  t. 
Elav  Cooperage  Ca.,  XS3  r{.  W.  1076. 
4B)»29a  (Mua.)  Suhpission  of  the  single  issue 
am  to  the  qualifieatlon  of  a  aabool  ta  receive 
atats  aid  held  aot  earor,  where  aueh  iasue  was 
.the  emg  oaa  annad  and  the  oaly  one  on  which 
the  jury  could  find  under  tha  eyidence,— Inde- 
pendent School  Dist.  No.  22,  Winona  County,  v. 


SdMDl  Dist  Na.  M.  Winona  Oannl7>  158  N, 

®=>252  (Minn.)  Submitting  of  qnestioB  whether 
defect  in  wagon  caused  it  to  tip  over  and  injure 
plaintiif  Ketd  error,  where  there  was  no  evi- 
dence to  authorize  submitting  same.— Burmeis- 
ter  V.  Giguere,  163  N.  W.  134. 

^s>2S3  (Iowa)  An  instraetion  as  to  the  bny- 
er's  right  to  rescind  for  misrepresentation, 
which  MBitted  all  reference  to  the  issue  rais- 
ed by  pleadiAg  and  avideace  as  to  whether  de- 
fendant accepted  tba  goods,  is  erroneous. — First 
Nat.  Bank  of  Shenandoah  v.  (>}ok,  153  N.  W. 
169. 

9=9253  (8.D.>  In  an  action  for  the  piirebaae 
price  of  pianos  sold  to  defendant  undw  aa  ex- 
clusive contract  for  resale,  aa  instruction  that 
the  coatraet  was  in  effect  until  canceled  by 
written  notice  was  erroneous,  where  the  evi-. 
dence  showed  ahandonmeat  Jtjy  mutual  agree- 
ment.—Kacsten  V.  Root,  163  NT  W-  932. 

(■)  Raaoaata  oa   ra«Taas« 

4£»255  (Mich.)  Where  no  reqtteat  was  made  In 
a  will  contest  to  charge  that  the  reasonableness 
and  general  character  of  a  codicil  aa  in  har- 
mony with  the  will  might  be  considered  as  to 
whether  such  codicil  was  executed  under  undue 
ittftuence,  error  could  not  be  premcated  upoa 
the  court's  failure  so  to  eharge.-^In  re  Bailey's 
Sstate,  163  N.  W.  S9k 

«tB>25S  (Mian.)  BVtUnre  to  instruct  on  an  is* 
sue  presented  by  the  pleadiings  ikeld  not  erroi*, 
in  view  of  Gen.  St.  1913,  {  7802,  ia  the  abaeoos 
of  a  requeat-xSnith  r.  Great  Northern  Ry. 
Co.,  153  N.  W.  ens. 

€=>260  (Mich.)  It  is  not  error  to  refuse  an  la- 
atructien  carer«d  by  one  airegx — KroUk  v.  Lasa: 
158  N.  W.  <8& 

«a»3n  (Miofa.)  Defeadaafa  r«4aest«d  instruo. 
tkms  held  properly  rSftissd  whsa  sabstaatiaBr 
Mv«t«4  hf  the  iasttraetlons  aiven.^Brewn  t. 
Mitts,  153  N.  W.  714. 

€=>260  (Mich.)  Instructions  as  to  false  swear- 
ing in  ptaote  ot  toss  ieli  snhstaotiaUy  covered 
by  the  instructions  given.— Silverstoae  ▼.  Lon- 
don Asaiiv.  Gorporation,  ISS  K.  W.  sat 
93>260  (Mich.)  Where  the  charge  given  fuBy 
instructed  the  jaq;  aa  to  the  iaw  of  the  case, 
there  was  no  error  in  refusing  requested  chargea. 
— OMsholm  T.  Aw  Arbor  H.  Co.,  138  N.  W. 
818. 

«=»290  ('S.D.)  The  tefttsal  of  aa  instraetioa 
covered  by  those  giv«n  is  not  «»tor.--*llo«kay  t. 
Hessenins,  158  K7  W.  SSO. 

(G)  Constraetlon  ana  0|k«t«tloai 

«=9295  (Neb.)  A  jadanievt  win  not  be  reversed 
because  a  portion  oiT  An  instruction  is  not  ex- 
actly accurate,  where  the  char^  as  a  whah 
fairly  submits  the  iasaee^ — Momssey  t.  Whar- 
ton, 153  N.  W.  SOL 

«s»2W  (S.li.)  That  awtte  aoitlona  of  tha 
charge,  standing  alone,  niigbt  be  misteading, 
will  not  require  a  reveiaal,  wbem  th«  aharge, 
eenstrued  as  a  whole,  is  not  ealealated  to  mis- 
lead.—Wyldes  V.  Patterson,  153  N.  W,  iSBO. 

<Sr3296  (Mich.)  Befusal  of  instruction  singling 
out  platndff  and  tsUng  jrvy  to  consider  bis 
candor  or  lack  of  candor,  his  general  attitude 
aa  a  witness,  et«,  keld  net  error,  in  view  of  in- 
struction as  to  credibilitr  of  witnesaesi-^Silvet- 
stone  T.  London  Assur.  Corporation,  153  N.  W. 
802. 

®=3296  (Neb.)  An  instruction  that  an  employer 
must  fumi^  a  "saf*  place  te  work"  JMd  not 
to  require  a  taversal,  when  fcdlowed  by  as  i«- 
stniction  fully  explaining  the  meaning  of  the 
expression  quoted,  and  the  jury  crald  nat  have 
been  misled.— Brown  v.  Omaha  *  CL  EL  3t  By. 
Co.,  153  N.  W.  588. 
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Vln.   OITBTODT.  CONBtXOT,  ANB  SE- 
UBERATIOVS    OF   XOBT. 

f=»304  (Minn.)  That  a  juror  uses  intoxicating 
uquors  during  the  trial  without  becoming  in- 
toxicated does  not  vitiate  the  verdict,  if  with- 
out the  knowledge  or  participation  of  the  pre- 
vailing party.— State  v.  Snow,  153  N.  W.  526. 
$s>307  (Mich.)  In  action  on  poliCT  defended 
on  ground  of  false  swearing,  refusal  to  permit 
jury  to  take  inventories  and  other  exhibits  held 
not  prejudicial  error  or  an  abuse  of  discretion. 
— Silverstone  v.  London  Assur.  (jorporation,  153 
N.  W.  802. 

®»3I7  (Mich.)  Any  irregularity  in  communi- 
cating with  jury  through  the  officer  held  waived 
by  the  failure  of  defendants'  counsel  to  object 
on  being  informed  of  what  had  taken  place. — 
Silverstone  v.  London  Assur.  Corporation,  IBS 
•  N.  W.  802. 

XX.  VERDICT. 
(B)   Spectel  Interrogatories  and  Findlnva. 

«3»350  (Neb.)  Where  the  evidence  ia  conflict- 
ing upon  but  one  question  of  tact,  the  court 
Qiay  submit  sUch  question  to  the  jury  and 
render  judgment  on  their  verdict. — ^Kelley  t.  E. 
Meyer  Fruit  C^.  153  N.  W.  554. 

ZI.  WAIVER   Ain>    CORRECTIOir   OF 
IRREGni.ARITIES  A3XJ>  ERRORS. 

®=>420  (Iowa)  Defendant  cannot  complain  of 
the  overruling  of  his  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  evidence,  where  he 
thereafter  introduced  evidence  and  did  not  re- 
new his  motion  at  the  close  of  all  the  evidence. 
— Petterman  v.  City  of  Burlington,  153  N.  W. 
154. 

^=>420  (Minn.)  Where  on  defendant's  request 
the  case  was  submitted  to  the  jury  on  a  certain 
issue,  defendant's  motion  for  a  directed  verdict 
wat  waived. — Independent  School  Dist.  No.  22, 
Winona  County,  v.  School  Diat  Na  19,  Wincma 
County,  153  N.  W.  113. 

TROVER  AND  CONVERSION. 

See  Fraudulent  Conveyances,  €=>143 ;    Inter- 
■pleader;    Sheriffs  and  Constables,  €=»113. 

tL   AOTIOm. 

(B)  Jnrisdlotlon,    Parties,    Preltmlnary 
'    Protieedtnars.  and  Pleadlngr. 

^s»32  (N.D.)  Where  a  complaint  in  an  action 
for  conversion  contains  allegations  of  an  actual 
conversion,  an  averment  of  demand  and  refusal 
is  not  required.— More  v.  Western  Grain  Co., 
153  I^.  W.  978. 

TRUST  DEEDS- 

See  Mortgages. 

TRUSTS. 

See  Action,  4s9>26;  Assignments  for  Benefit  of 

.  Creditors,  4=»1S4:    Banks  and  Banking,  €=> 

119;  Fraudulent  Conveyances,  ®=>182;  tiar^ 

nisibment,   ^s>31,   106;     Monopolies;     Wills, 

«=»116. 

I.   CREATION,  EXISTENCE,  AND   VA- 

XJUTTT. 

(A)  Rzpress   Trasts. 

«=»44  (N.D.)  Evidence  held  insufficient  to  show 
that  property  in  controversy  was  willed  to  de- 
fendant in  trust.— Holler  v.  Aamodt,  153  N.  W. 
40.5. 

Evidence  held  to  show  a  (rift  of  the  property 
in  controversy  by  will  to  defendant  without  any 
Testrictions  and  with  the  express  desire  of  tes- 
tator that  his  estate  be  kept  together  for  the 
'benefit  of  the  family  and  payment  of  debts.— Id. 

(B)  Resnltlnv  Trnsts. 

€=»89'  (N".D.)  Evidence  in  an  action  to  quiet  ti- 
tle and  partition  realty  among   heirs  held  to 


show  that  the  land  belonged  to  the  htin,  and 
that  any  title  acquired  by  one  heir  to  the  ex- 
clusion of  the  others  was  held  by  him  in  trust 
for  aU  heirs.— Sanfoid  t.  Saafotd.  153  N.  W. 

IV.  ItANAOEMENT  AND  DI8POSAI. 
or  TRT7ST  PROPERTY. 

^»I79  (Mich.)  A  trustee  in  charge  of  a  bnsi^ 
ness  held  liable  for  loss  from  negligent  failure 
to  perform  his  duty,  especially  when  a  discovery 
of  the  exact  amount  chargeable  to  him  depends 
on  inaccurately  kept  accounts  of  his  agent's  dis- 
bursements.—Steward  T.  Traverse  City  Stats 
Bank,  158  N.  W.  793. 

$=s222  (Mich.)  A  trustee  in  control  of  lomber 
operations  held  liable  for  advancements  without 
proper  examination. — Steward  v.  Trarexse  City 
State  Bank,  153  N.  W.  793. 

Vn.   ESTABI.I8RMENT   AND   EN- 
FORCEMENT OF  TRUST. 
(O)  JLcttona. 

9»372  (N.D.)  Where  an  action  is  broagtat  to 

set  aside  a  deed  and  to  establish  a  trust  in  the 
land  which  is  conveyed  thereby,  the  burden  of 

6 roof    is    upon    the    plaintiff.— Citizens'    State 
^ank  of  Rugby  v.  Iverson.  153  N.  W.  449. 
Evidence  heU  not  to  sustain  the  burden   of 
proof   to   entitle  plaintiff   to   a  decree    setting 
aside  a  deed  and  establishinx  *  trust  in  land 
conveyed  by  ib— Id. 

TUITION. 

See  Schools  and  School  Districts,  ^svlOO. 

ULTRA  VIRES. 

See  Corporations,  ^so482. 

UNDUE  INFLUENCE 

See  Deeds,  «s>72,  196;    Wills,  «s>163L 

UNITED  STATES. 

See  Indians:  Injunction,  «=3ll4;  Public 
Lands;  Records,  €=>8;  Removal  of  Oauses: 
Trade-Marks  and  Trade-Names. 

UNITED  STATES  COURTS. 

See  Courts,  e=>4S&. 

USURY. 

X.  irSITRIOXTS   CONTRACTS   AND 

TRANSACTIONS. 

(A)   Mature  and  Valldltr. 

4=>52  (Mich.)  Where  parties  to  *  nortgage 
agreed  for  6  per  cent,  interest  and  a  bonoa.  tbiat 
the  legal  rate,  7  per  cent.,  on  the  principal 
would  not  be  exceeded  by  the  6  per  cent,  plus 
the  bonus,  did  not  render  the  mortgage  not 
usurious.— Leach  v.  Dolese,  153  N.  W.  47. 
«3978  mich.)  Under  Comp.  Laws  1897.  H 
4887,  4858,  where  a  mortgagee  by  croes-bill  in 
suit  to  redeem  a  usurioas  mortgage  affirmatively 
sought  its  enftkrcement,  he  could  recover  no  in- 
terest.—Leach  V.  Dolese,  163  N.  W.  47. 

n.  PENAI.TIES    AND    FORFEITURES. 

<S=3l47  (Mich.)  Under  Comp.  Laws  1897,  i 
4857,  forfeiture  of  interest  on  a  usurions  mort- 
gage was  operative,  although  the  cross-bill  seek- 
ing affirmatively  to  enforce  such  mortgage,  in 
a  suit  of  the  mortgagors  to  redeem,  did  not  ask 
for  payment  of  usuriona  Intctesti— Leach  ▼. 
Dolise,  163  N.  W.  47. 

VALUE. 

See  Evidence,  «=>11B,  4t4,  48B,  •8e4e 
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VENDOR  AND  PURCHASER. 

See  Evidence,  «=>113,  474 ;  Exchange  of  Prop- 
erty; Fraud,  <t=al3 ;   Frauds.  Statute  of,  <S=» 

•  66;  Guardian  and  Ward,  «=>108;  Judg- 
ment, iS=>682 ;  Sales ;  Specific  Performance, 
<g=>06,  121. 

.  I.  BSQinSITES  AMP  VAXJDITT  OF 
OOMTRACT. 

•=33  (Iowa)  "Exchange"  and  "sale"  defined 
•nd  distinguished.— Brunsvold  t.  Medgorden, 
153  N.  W.  163. 

H.  CONSTRUCTION   ANS    OPERA- 
TION  OP   CONTRACT. 

4=370  (Iowa)  Where  price  of  land  was  fixed, 
and  merchandise  was  to  be  taken  in  payment 
at  cost  price,  but  coat  price  did  not  equal 
agreed  price  of  land,  purchaser  of  the  land 
held  liable  for  the  balance  in  caslLr-BmnsTold 
y.  Medgorden,  153  N.  W.  163. 

.  IV.  PERFORMANCE  OF  CONTRACT. 

(A)  Title  »Bd  BatMe  ot  Vendor. 

4=>I30  (S.D.)  A  decree  of  a  state  circuit  court 
that  a  party  had  title  to  land  originally  allotted 
to  an  Indian  since  deceased  held  to  show  that 
the  party  had  a  merchantable  title.— Egan  v. 
McDonald,  153  N.  W.  915. 

(C)  <iiiaatlt7'  ot  LiMid  and  Appvrtenaaeea. 

9=>I64  (S.D.)  Under  Cit.  Code,  g  1616,  vendor 
of  land  sold  by  the  acre,  though  he  had  no  in- 
tention to  defraud,  held  bound  to  retum_  part  of 
the  purchase  price  represented  by  deficiency  in 
acreage. — Bunkers  v.  Guernsey,  158  N,  W.  378. 

V.   RIGHTS    AND   IJABUJTIES    OF 

PARTIES. 

(C)  Bona  inUe  Parchasera. 

<&=>232  (S.D.)  Actual,  continuous,  notorious, 
iind  adverse  possession  of  land  constitutes  no- 
tice of  the  possessor's  unrecorded  deed  thereto. 
— Simonson   v.   Monson,   153  N.   W.   1020. 

•  A  purchaser  of  land  may  ascribe  the  posses- 
sion of  a  third  person  to  such  person's  right  un- 
der a  recorded  deed. — Id. 

Where  plaintiff  held  adverse  possession  of 
land,  there  being  on  record  a  deed  which  a  pro- 
spective purchaser  knew  was  void,  such  pur- 
<»aser  could  not  ascribe  plaintiff's  possession 
to  the  recorded  instrument.— Id. 
4=9244  (Neb.)  Evidence  in  an.  action  to  enforce 
a  promise  to  bequeath,  wherein  defendants 
clauned  that  they  gave  a  valuable  consideration 
for  the  property  devised  to  them,  without  no- 
tice of  plaintifiTs  claim,  held  to  show  that  de- 
fendants had  knowledge  of  sufficient  facts  to 
put  them  on  inquiry  as  to  plaintiffs  rights. — 
Hannemann  v.  Ott,  153  N.  W^  506. 

VI.   REBSEDIES   OP   VENDOR. 

(B)  Actions   tor  Pnreliaae  Money. 

€=>305  (S.D.)  Where  title  passed  to  buyer  of 
land  and  a  desert  land  filing,  and  his  rights  un- 
der such  filing  were  thereafter  lost  through  his 
neglect  to  perform  the  necessary  work  on  such 
land,  plaintiff  could  recover  the  full  purchase 
price  without  reduction. — Smith  v.  Johnson,  153 
N.  W.  376. 

(C)  Action*  tor  Dantagpea. 

4=>322  (S.D.)  Vendor  held  entitled  to  recover 
for  breach  of  contract  to  purchase  land  and  a 
desert  land  filing,  despite  cancellation  of  such 
filing  after  the  making  of  the  contract  for  bis 
failure  to  perform  work  necessary  to  preserve 
it.— Smith  V.  Johnson,  153  N.  W.  376. 
4=>330  (Neb.)  In  a  vendor's  action  for  breach 
of  contract,  plaintiff  may  recover  damages  fair- 
ly within  the  contemplation  of  the  parties  at 


the  time  of  contracting.— Roper  T.  Milbonm, 
153  N.  W.  567. 

Profits  witiiin  the  oontemplation  of  con-' 
tracting  parties  and  certain  of  ascertainment 
may  be  recovered  •  in  a  vendor's  action  for 
breach  of  contract. — Id. 

VH.  REMEDIES  OF  PURCHASER. 
(B)   Aotlona    tor    Breach    ot    Contract. 

€=a347  (S.D.)  Action  for  deficiency  in  acreage, 
of  land  brought  without  delay  after  discovery 
of  shortage  more  than  12  years  after  the  sale 
held  not  barred  by  laches.- Bunkers  v.  Guern- 
sey, 153  N.  W.  878. 

®=>350  (S.D.)  In  action  for  deficiency  in  acre- 
age, question  as  to  whether  purchaser  would 
have  paid  for  206  acres,  had  he  known  the 
farm  contained  materially  less,  held  properly 
admitted.— Bunkers  v.  Guernsey,  153  N.  W, 
378. 

VENUE. 

See  Appeal  and  Error,  4=>1024;  Criminal 
Law,  4=»1166;  Justices  of  the  Peace,  4=s> 
78,  74.  . 

I.  NAT1TRE  OR  SUBJECT  OF  ACTION. 

4=>I6  (Minn.)  Before  an  action  can  be  held  to 
have  been  brought  in  replevin  solely  to  avoid 
a  change  of  venue  under  Gen.  St.  1913,  {  7718, 
it  mast  conclusively  appear  that  damages  for 
conversion  is  the  only  remedy  available  therein. 
—Hubbard  Milling  Co.  v.  Grover,  153  N.  W. 
266. 

m.  CHANGE  OF  VENUE  OR  PLACE 
OF  TRIAX. 

4=>72  (Minn.)  The  clerk  of  court  cannot  deter- 
mine, when  demand  is  made  for  change  of  ven- 
ue, that  an  action  in  replevin  is  in  fact  an  a<}- 
tion  in  trover  brought  as  an  action  in  replevin 
to  avoid  a  change  of  vmne  under  Gen.  St.  1913, 
i  7718.— Hubbard  Milling  Co.  t.  Grover,  153 
N.  W.  2Q6. 

<S='80  (N.D.)  Under  Comp.  Laws  1013,  §  3230, 
relating  to  change  of  venue  where  county  is 
divided,  held  that  overruling  of  objection  to 
trial  at  the  term  on  the  ground  of  want  of  no- 
tice of  trial  or  note  of  issue  in  county  to 
which  case  was  transferred,  was  not  error 
where  the  case  had  been  noticed  for  trial  and 
placed  on  calendar  in  c6unty  in  which  it  was 
originally  brought — Schmidt  v.  Johnstone*  153 

VERDICT. 

See  Criminal  Law,  4=>SS3. 

VERIFICATION. 

See  Pleading,  «=>422. 

VESTED  RIGHTS. 

See  Constitutional  Law,  €=»106. 

VICE  PRINCIPALS. 

See  Master  and  Servant,  <e=:»190. 

VILLAGES. 

See  Eminent  Domain,  4=:»285. 

WAIVER. 

See  Appeal  and  Error,  <S=154-162,  193,  799, 
883,  883,  1078;  Banks  and  Banking,  <Es=> 
42;  Constitutional  Law,  «=»46;  Contracts, 
(^=338;  Homestead,  ®=>142;  Insurance, 
<g=372,  375,  388,  395:  Jury,  «=928;  Land- 
lord and  Tenant,  <S=»76;  Master  and  Serv- 
ant, ®=»82 ;  Kemoval  of  Causes,  €=>79 ; 
Trial,  <S='817,  420.  ^ 
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WARDS. 

See  Gttartlien  and  Ward. 

WARNING. 

See  Assault  and  Battery,  <S=>60;    Master  and 
Servant,  «ie>160,  166. 

WARRANTY. 

See  Sales,  «=3l20,  373,  858. 

WATERS  AND  WATER  COURSES. 

See  Drains;    Evidence,  ^:>lll,  129. 

m.   S1TBTEBRANEAN  AITO  FSBOO« 
I.ATIlfO  WATERS. 

«s»l07  (Iowa)  Where  the  diversion  would  not 
materially  affect  a  stream  or  injure  plaintiff, 
a  riparian  owner,  a  proposed  sewerage  system 
diverting  percolating  waters  from  their  natural 
drainage  wUl  not  be  enjoined.— Thomaa  t.  City 
of  Grlnnell,  153  N.  W.  91. 

rv.   NATVItAIi  I.AK1!S  AND  PONBB. 

9=3)  14  (Minn.)  Evidence  held  to  soBtaia  a  find- 
ing that  the  maintenance  of  a  dam  by  defend- 
ant caused  the  overflow  and  damage  to  plain- 
tiff's land.— Wadman  ▼.  Trout  Lake  Lumber 
Co.,  153  N.  W.  269. 

A  recovery  of  $226  for  damages  from  the 
flooding  of  about  two  acres  of  land,  the  washing 
away  of  half  an  acre  of  shore,  and  Injury  to 
buildings,  dock,  and  cribbing,  held  not  exces- 
sive.—Id. 

Vm.  ARTIFICIAIi     POITDS,     RESER- 

yOIRS,  AND  CHAlfNBX.S,  DAUB, 

AND   FLOWAOS. 

«=3l78  (Iowa)  Where  flooding  of  land  waa  con- 
fined to  low  lands,  hif  h  lands  not  being  affected, 
evidence  as  to  depreciation  in  value  of  the  farm, 
as  a  whole,  held  erroneously  admitted. — ^Thomp- 
son V.  Illinois  Central  R.  Co.,  153  N.  W.  174. 


WAYS. 


Set  Easements. 


WEAPONS. 

See  Homicide,  <e=»174. 

WIDOWS. 

See  Dower. 

WILLS. 

See  Executors  and  Administrators;  Life  Es- 
tates, ^=»28;  Specific  Performance,  ®=>39- 
86,  121;    Trial,  <S=>255;    Trusts,  <8=>44. 

n.   TESTAMENTARY    CAPACITT. 

$=>52  (Minn.)  The  presumption  of  incompe- 
tency to  make  a  will,  which  arises  from  the 
fact  that  testator  has  been  adjndspd  insane  and 
committed  to  a  hospital,  held  rebuttable  by  proof 
that  his  derangement  of  mind  was  limited,  and 
had  no  necessary  reference  to  the  subject-mat- 
ter of  the  will.— Woodville  v.  MorrlU,  163  N. 
W.  131. 

€=»55  (Minn.)  Evidence  held  to  sustain  a  find- 
ins  that  testator  was  of  sound  and  disposing 
mind.— Woodville  v.  Morrill,  163  N.  W.  191. 

m.   CONTRACTS  TO  DEVISE  OR  BE- 
QTTEATR. 

€=358  (Iowa)  An  a);reement  by  husband  and 
wife  to  leave  their  proporty  to  an  adopted  child, 
which  did  not  impose  any  restrictions  on  their 
conveyance  during  life,  is  valid,  though  it  in- 
cluded parties'  homebtead. — Ilumer  v.  Maxwell, 
153  N.  W.  3;!1. 

€=>58  (Neb.)  Evidence  held  to  show  ft  contract 
to  bequeath  Property  in  fttirn  for  w«rh< — Han- 
nemann  t.  Ott,  163  N.  W.  600> 


«s»6t  (towa)  Win  ekectited  b^  hosbanA  and 
wife  containing  reciprocal  provisions  held  suffi- 
cient evidence  that  it  was  executed  pursuant 
to  an  agreement  between  the  husband  and  wife. 
-Campbell  T.  Dunkelberger,  IdS  N.  W.  60. 

IV.  REQTTISITES    AND    VAUDrTT. 

(A)  Matar*  aad  ■■••ntlals  at  T«at«a>«i>«s- 
rj  DtapwaUlona. 

«8s87  (Minn.)  The  word  "leave"  U  often  nged 
in  reference  to  property  left  by  will,  but  is  so 
often  loosely  used  that  its  use  should  not  be 
given  controlling  importance  in  determining 
whether  an  instrument  was  testamentary.— In- 
nes  V.  Potter,  158  N.  W.  804. 
9aa>90  (Minn.)  A  gift  postponing  enjoyment  un- 
til the  death  of  the  donor  held  valid  and  not 
testamentary  in  character. — Innes  v.  Potter,  lSt3 
N.  W.  604. 

The  teat  of  a  gift,  aa  distingnished  from  a 
will,  is  that  in  case  of  a  gift  some  iutereat  Tosti 
at  once  in  right. — Id. 

<S=>93  (Minn.)  That  the  donor  stated  that  be 
wanted  to  "leave"  certain  prorwrty  to  the  donee 
held  not  cooclusive  that  the  gift  was  testamen- 
tary in  character.— Innea  t.  Potter,  153  N.  W. 
604. 

(B)  Forat  and  Conteat*  of  laatrttiaeata. 

4s»IOO  (Iowa)  A  joint  will  is  one  where  the 
same  Instrument  is  made  the  will  of  two  or 
more  persons,  and  is  jointly  signed  b^  them, 
and  two  or  more  persons  may  so  unite  in  a 
single  will. — Campbell  v.  Dunkelberger,  153  N. 
W.  56. 

Joint  will  held  not  aecessarily  mutual  or  re- 
ciprocal, and,  if  not  reciprocal,  subject  to  tlie 
same  ruloB  which  apply  if  will*  are  aeveral. — 
Id. 

"Mutual  wills"  are  the  separate  wills  of  two 
persons  which  are  reciprocal  in  their  provisions, 
but  Buoh  a  will  may  be  both  joint  and  muttial. 
—Id. 

(O)  Ezeoatloa. 

«s»ll6  (Neb^  The  term  "competent  witn eas- 
es," as  used  in  Rev.  St.  1913,  S  1290,  meaoa  a 
person  who  at  time  of  making  the  atteetatioa 
can  legally  testify  to  the  facts  which  he  at- 
tests by  subscribing  to  the  wilL— In  le  Wieaa'a 
Estate.  163  N.  W.  656. 

A  devisee  may  be  a  competent  anbscribinc 
witness   to   a   will.— Id. 

Under  Rev.  St.  1913,  i  1298,  held,  that  a 
trust  estate  created  by  will  is  not  invalidated 
because  the  trustee  is  one  of  the  two  subscrib- 
ing witnesses.— Id. 

(F)  Hlatake,  Cadne  Inflneaee,  aad  Fra«4U 

«^I63  (Mich.)  In  a  will  contest  on  the  groaMd 
of  undue  influence,  the  burden  of  proot  was  on 
the  contestant,  not  on  the  proponent  or  bene- 
ficiaries.—In  re  Bailey's  Estate,  163  N.  W.  39. 

^=>I64  (Mich.)  The  reaaonableBeos,  natural- 
ness, and  general  character  of  the  contested 
codicil;  as  In  harmony  with  the  provisions  of 
the  will,  were  proper  for  consideration  on  the 
subject  of  undue  influence.— In  re  Bailey's  K»- 
tate   153  N.  W.  39. 

Where  the  issue  was  whether  a  codicil,  leavins 
property  for  religious  uses,  had  been  executed 
under  undue  influence,  evidence  relating  to  the 
financial  condition  of  a  daughter  of  the  origi- 
nal contestant,  deceased  before  trial,  was  inad- 
missible.— Id. 

€=9166  (Minn.)  Undue  influence,  sufficient 
to  set  aside  a  will,  must  appear  from  affinnatlTe 
evidence  apart  from  testator's  declaration,  and 
be  such  as  to  destroy  his  free  agency  in  the 
disposition  of  his  property.— Woodville  ▼.  Mor- 
rill, 153  N.  W.  131. 

Evidence  held  to  sustain  a  finding  that  the 
will  was  not  procured  by  fraud  or  undue  infiit. 
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(O)  ItevomUla*  and  Mevlval. 

^s>l88  (Iowa)  Mutual  wills  reciprooal  in  their 
provisions  ktM  revocable,  unless  it  appears 
tberefrom  or  by  clear  and  satisfactory  evidence 
that  Qiey  were  executed  pursuant  to  a  contract 
between  the  parties.— Campbell  t.  Donkelberger, 
163  N.  W.  86. 

Party  to  matoal  wills  had  entitled  to  re- 
voke during  the  lifetime  of  the  other  party  if 
the  other  party  has  notice  of  the  intention  to 
revoke.— Id. 

Survivor  of  partiss  to  matnal  wills  acceptina 
Hxe  provisions  of  the  will  of  the  other  held  not 
entitled  to  otherwise  dispose  of  his  property 
than  acoording  to  the  terms  of  the  will. — Id. 

Mutual  will  executed  by  husbcnd  and  wife 
held  supported  by  a  suficient  oonrideratiMi.  and 
the  wife,  accepting  the  provisions  in  her  favor, 
was  estopped  from  making  a  dificoreat  disposi- 
tion of  h«r  propertjr.— Id. 

T.  PBOBATK.   SSTABUSBXtlHT, 
.     4Jn>  AflVVXMBXV. 

(A)  Probate  and  Revoe«tloa  Im   GcnonU. 

^s>208  (Iowa)  A  joint  will  at  the  death  of  one 
maker  may  be  pnwated  as  Us  will,  and  at  the 
death  of  the  other  again  admitted  to  probate. — 
Campbell  v.  Dunkelberger.  158  N.  wT  66. 
€=s>2l9  (Iowa)  Under  Code,  <  32S2,  it  Is  not 
material  who  presents  the  will  to  the  clerk- 
In  re  Livingston's  Estate,  153  N.  W.  200. 

One  who  wSs  appointed  executor  by  the  sec- 
ond codicil  to  the  will  was  a  proper  person  to 
present  the  original  will  and  both  codicils  to 
the  court  for  probate.- Id, 

«s»220  (Iowa)  Where  the  will  and  first  codi- 
cil, properly  probated,  disposed  of  the  entire 
estate  to  the  eielusion  of  contestants,  they  can- 
not object  to  the  probate  of  a  second  codiciL 
—In  re  Livingston's  Estate,  158  K  W.  200. 

(D  Be«rliMr  Or  Trlstt. 

4=9309  (Neb.)  The  question  to  be  decided  in  a 
proceeding  to  probate  a  will  is  whether  the  in- 
strument offered  is  decedent's  Will. — In  re 
Wiese's  Estate.  153  N.  W.  536. 

(K)   Revtevr. 

4=»384  (Iowa)  Contestants,  who  admitted  the 
4oe  execution,  cannot  object  to  the  probate  of 
a  will  without  proof  of  execution,  and  it  will 
be  presumed  that  such  proof  was  taken  as  to 
other  interested  parties. — In  re  Livingston's  Es- 
tate, 158  N.  W.  200. 

^=s>400  (Mich.)  In  a  will  contest,  the  only  ques- 
tion for  the  circuit  court,  on  appeal  from  the 
probate  court's  denial  of  probate,  was  whether 
the  will  propounded  was  the  last  will  of  the 
testator.— In  re  Barney's  Will,  153  N.  W.  730. 
On  appeal  from  a  decree  of  the  circuit  court 
snstsinlng  a  will  on  appeal  from  the  an  order 
of  the  probate  court  denying  probate,  the  only 
question  before  the  Supreme  Court  is  whether 

£  roper  rules  were  followed  in  the  circuit  court 
I  determining  the  issue.— Id. 

«Sb>4QI  (Mich.)  In  a  will  contest,  the  circuit 
court,  on  appeal  from  the  probate  court's  de- 
nial of  probate,  must  on  determination  of  the 
question  whether  the  will  was  testator's  last 
will  certify  its  cotirlusion  to  theprobate  court. 
—In  re  Barney's  Will,  153  N.  W.  730. 

▼I.  OOMSTRVOItOlf. 

(A)   fieneral  Rnles. 

e:r>A^O  (Iowa)  In  construing  a  will,  If  Intent 
can  be  ascertained  from  the  four  comers  of  the 
will,  the  controversy  must  be  determined  from 
the  instrument  alone.— Benham  v.  Turkic,  158  N. 
W.  1017. 


(B)  Hatare  •(  Batatea  mmt  lateresta  Cr«> 
ated. 

9=»SI4  (Iowa)  Where  the  testator  left  property 
to  his  wife  absolutely,  and  other  property  to  her 
for  life,  directing  that  at  her  death  aU  other 
property  which  should  remain  shonld  go  to 
persons  named  the  wife  took  only  a  life  estate 
in  such  other  property,  aad  she  had  nojpower 
of  disposition,— Benham  v.  Turkic,  153  N.  W. 
1017. 

«B>6I7  (Iowa)  Where  will  gave  testator's  wife 
life  estate  in  all  the  testator's  property,  a  sub- 
sequent clause  giving  sons  option  to  purchase 
"remainder"  of  real  estate  iild  not  te  modify 
the  life  estate.- Camobell  v.  Dunkelberger,  153 
N.  W,  56. 

(B)  Batatea  te  Imet  aad  Power*. 

i>s»672  (N.D.)  That  testator  trusted  his  wife 
to  some  time  make  a  distrilration  of  his  proper- 
ty held  not  to  prevent  a  i>equest  thereof  to  her 
from  being  an  absolute  gift. — ^Holler  v.  Aamodt, 
153  N.  W,  465. 

(I)  Actions  to  Oonstrae   Wllla. 

90699  (Iowa)  Provision  of  mutual  will  by 
husband  and  wife  diaposinf  of  wife's  property 
held  subject  to  construction  In  suit  brought 
during  the  lifetime  of  the  wife.— Campbell  v. 
Dunkelberger,  153  N.  W.  56, 


vn. 


Bxoanra  axduabclitiss 

BSTUBSS  AMD  UBQATEES. 


or 


(A)  Natare  at  Title  aad  Blsbta  tai  Oea- 
«ral. 

«s>71S  (Iowa)  Where  mutual  will  by  husband 
and  wife  gave  sons  option  to  purchase  husband's 
land  if  wife  survived  and  wife's  land  if  hus- 
band survived,  clause  giving  option  to  purchase 
vrife's  land  held  void ;  the  husband  not  having 
sarvived.— Campbell  v.  Dunkelberger,  153  N. 
W.  86. 

Under  will  giving  life  estate  to  wife  and  op- 
tion to  sons  to  purchase  remainder,  held,  that 
the  option  miirht  not  be  exercised  until  the 
death  of  the  wife.— Id. 

WITNESSES. 

See  Appeal  and  Error,  «=»971:  Bastards,  «3> 
13;  Criminal  Law,  9=>36&-S82;  Deposi- 
tions ;    Evidence. 

n.   COMPETENCY. 

(A)   Capaoitr   and   4^nallflcatIona   In   Oen* 
eral. 

<8s»60  (Mich.)  Under  Gomp.  Laws,  I  10213,  in 
a  husband's  suit  for  divorce,  his  charge  that  his 
wife  bad  consorted  with  other  men  could  not 
be  sustained  by  his  testimony  as  to  her  admis- 
sions to  him.— Eistedt  v.  Eistedt,  163  N.  W.  676. 

(C)  Teatlmony  o(  Partlca  or  peraona  In* 
tereated,  for  or  aaalnat  Repreaenta- 
tlvea,  Sarvlvor*,  or  Sneceaaors  In  Tlo 
tie  or  Interest  of  Peraona  Deceased  or 
Incompetent. 

<E=>I39  (Mich.)  Under  Comp.  Laws  1897,  f 
10212,  husband  and  wife,  dnendanta  to  bill  to 
foreclose  mortgage  to  complainant  and  her  de- 
ceased husband,  held  incompetent  to  testify  to 
agreement  by  decedent  to  apply  certain  amount 
as  payment  on  mortgage  and  to  his  execution 
of  receipt  therefor. — Helmer  v.  Van  Wormer, 
153  N.  W.  1. 

€i=>l43  (Iowa)  Where  a  mother  surrendered 
custody  of  her  child  to  deceased,  held,  notwith- 
standing Code,  I  4601,  she  might  testify  that 
deceased  agreed  to  leave  his  property  to  such 
child.— Homer  v.  Maxwell.  153  N.  W.  831. 
<®=3l60  (Neb.)  The  widow  of  a  deceased  person 
held  competent  to  testify  to  transaction  and 
agreemente  between  deceased  and  his  adopted 
children  in  which  she  took  no  part. — Hanne- 
mann  v.  Ott,  153  N.  W.  BOa 
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^=»I6S  (Hitfh.)  In  BcUon  on  '  policy  insriring 
stallion,  testimony  of  the  agent's  brother,  clerk 
for  him,  present  when  the  agent  filled  the  appli- 
cation, that  insured  told  the  truth  regarding  hia 
acquisition  of  the  horse,  waa  not  inadmissible, 
although  the  agent  was  dead. — Simm<Hi8  ▼.  Na- 
tional UTe  Stock  Ins.  Co.,  163  N.  W.  e9a 
4=9 1 78  (Kficb.)  In  action  to  recover  balance  on 
policies  assigned  as  seeority  for  loans,  defendant, 
called  by  complainant  under  Act  No.  307,  Pub. 
Acts  1908,  could  not  testify  as  to  oral  conversa- 
tions with  decedent  with  reference  to  the  assign- 
ment.—Atkin  V.  Van  Sickle,  153  N.  W.  1070. 
€=»I8I  (Mich.)  Complainant,  calling  witness  un- 
der the  opposite  party  statute  (Act  No.  307,  Pub. 
Acts  1909),  and  making  no  proper  objection  to 
his  incompetent  evidence  given  on  examination 
by  his  own  counsel,  could  not  afterwards  urge 
the  inhibition  of  the  statute. — ^Atkin  t.  Van 
Sickle.  158  N.  W.  1070. 

-  m.   EXAHINATIOir. 
(A)  Taklmv  Testimony  In  General. 

<S=>224  (Iowa)  The  statute  declaring  that  but 
one  counsel  on  each  side  shall  eTamine  the  same 
witness,  does  not  apply  to  objections  to  ques- 
tions asked  a  witness.— State  v.  Oiudice,  163  N. 
W.  33(k 

^=>236  (Iowa)  A  question  asked  plaintiff  in  an 
aotion  for  injuries  from  a  fall  on  an  icy  side- 
walk held  not  objectionable,  as  permitting  him 
to  state  the  general  condition  of  the  walk.— 
Petterman  v.  City  of  Burlington,  168  N.  W. 
154. 

4=3252  (Minn.)  A  properly  verified  photograph 
is  admissible  to  illustrate  the  testimony  of  a 
competent  witness. — O'Neil  v.  Potts,  163  N.  W. 
856. 

4a»255  (Iowa)  Where  a  witness,  who  unexpect- 
edly appeared  at  the  trial,  testified  differently 
frum  the  way  he  testified  in  a  deposition,  held, 
that  the  deposition  might  be  read  to  refresh  his 
memory.- Doran  v.  Waterloo,  0.  F.  &  N.  Ry. 
Co.,  158  N.  W.  226. 

€=>255  (N.D.)  In  an  action  by  a  corporation 
for  goods  sold,  testimony  of  a  corporate  officer 
as  to  the  value  and  delivery  of  the  ^oods,  based 
on  book  entries,  Mid  not  admissible  on  the 
theory  that  the  books  were  memoranda  used  to 
refresh  his  recollection. — Dr.  R.  D.  Eaton  Chem- 
ical (3o.  V.  Doherty,  153  N.  W.  966. 

(B)  Groas-Bxamlnatloa    and  Re-Bzaulna- 
tlon. 

®=>268  (Iowa)  Where  a  witness  for  defendant 
had  testified  as  to  plaintiffs  fall  on  an  icy  side- 
walk and  bad  fixed  the  date,  questions  asked 
her  as  to  the  kind  of  weather  on  that  date  were 
proper  to  test  her  recollection.— Petterman  v. 
City  of  Burlington,  153  N.  W.  154. 
®=s>268  (Mich.)  In  a  rape  case,  where  accused, 
on  direct  examination,  testified  to  a  demand  for 
a  money  settlement  by  the  prosecutrix's  mother 
the  state  may,  on  cross-examination,  inquire  as 
to  tlie  amount  paid. — People  v.  Coston,  153  N. 
W.  831. 

€=>268  (N.D.)  A  refusal  to  permit  further 
cross-examination  as  to  the  indorsement  of  a 
note  sued  on  held  not  error,  where  such  indorse- 
ment was  immaterial  under  the  testimony. — 
Williams  v.  Beneke,  158  N.  W.  411. 
®=>277  (N.D.)  In  a  prosecution  for  rape  of  a 
female  12  years  old,  cross-examination  of  de- 
fendant as  to  his  former  marriage  without  a  li- 
cense more  than  30  years  before  Aeld  improper.— 
State  V.  Mackey,  153  N.  W.  982. 

TV.  CREDrSIXJTT.  mPEACHSIZiirT. 

CONTRADICTION,  AND   COR- 

ROBORATION. 

(B)  Charaeter  and  Condnot  of  'Witness. 

^»345  (Minn.)  A  witness'  credibility  may  be 
attacked  by  showing  that  he  has  been  convicted 
of  a  crime,  but  not  by  showing  that  h«  has 


been  indicted  tbertfor:— Breniuui  r.  Minnesota, 
D.  &  W.  Ry.  Co..  158  N.  W.  611. 

(C)  Interest  and  Bias  of  'Witness. 

®=>374  (Mich.)  In  an  action  for  assanlt,  where 
a  defendant  was  asked  on  cross-examination  if 
he  had  not  said  that  a  codefendant  offered  to  pay 
his  fine  if  he  would  help  lick  plaintiff,  evidence 
for  plaintiff  that  he  had  made  such  statemoit 
was  admissible  to  show  interest,— Foster  t. 
Krause,  153  N.  W.  1066. 

(D)   Inconsistent    Statements    by   ^Witness. 

«=3392  (Minn.)  A  letter  reflecting  on  the  char- 
acter of  a  scaler,  who  scaled  most  of  the  logs  in 
controversy,  held  inadmissible  to  impeach  the 
writer's  testimony.— O'Connell  v.  Ward,  163  N. 
W.  865. 

4=b893  (Mich.)  In  an  action  for  damagea  to 
plaintiff's  automobile  from,  (l  collision,  evidence 
of  plaintifTs  testimony  in  a  justice's  court  as  to 
whether  he  could  have  stopped  his  car  when  he 
saw  defendant  before  the  collision  heid  admis- 
sible.—Brown  V.  Mitts,  163  N.  W.  714. 

WORDS  AND  PHRASES. 

"Abandoned."— People  v.  Schelske  (Mich.)  163 

N.  W.  781. 
"Abandonment"— Peopls   vk    Schelske    (Mich.) 

153  N.  W.  781. 
"Absolute    conveyance."— Gogam    t.    Connors 

(Mich.)  163  N.  W.  1068. 
"Account"— Haley  &  Lang  C!o.  v.  (Hty  of  Hu- 
ron (S.  D.)  153  N.  W.  891. 
"Arising  out  of  employment" — State  v.  District 

Court  of  Ramsey   County   (Minn.)   163   N. 

W.  119. 
"Attesting     witness."— In     re     Beid's     Estate 

(Minn.)  153  N.  W.  324. 
"BiU  of  lading."— Huffman  v.  Henry  Motor  Co. 

(Neb.)  153  N.  W.  666. 
"Business  transacted  within  the  state."— -Dnited 

States   Glue   Co.   v.   Town   of  Oak   Creek 

(Wis.)  153  N.  W.  241. 
"Certiorari."'- McGurrin  v.  Township  Boacd  of 

Grand  Rapids  Tp.  (Mich.)  153  N.  W.  17. 
"Compensation."— McCoy   v.    Handlin    (S.   D.) 

153  N.  W.  361. 
"(Jompetent   attesting  witness."-=-In   re   Beid's 

Estate  (Minn.)  IM  N.  W.  324. 
"Competent    witness."- In    re    Wiese's    Estate 

(Neb.)  153  N.  W.  656. 
"County."— Davie  v.  Douglas  (Jonnty  (Neb.)  153 

N.  W.  509. 
"Crop."— Verbeck  v.  Peters  ffowa)  163  N.  W. 

215. 
"Delivery."— First  Nat   Bank   of   Shenandoah 

V.  Cook  (Iowa)  153  N.  W.  169. 
"Deserted."— People  v.  Schelske  (Mich.)  163  N. 

W.  781. 
"Diligence."— Aylmer  t.  Adams  (N.  D.)  153  N. 

W.  419. 
"Distance   between   stations."— Nedved   v.  Chi- 
cago, M.  &  St  P.  By.  Co.  (S.  D.)  163  N.  W. 

886. 
"Dower."- Dennis  v.  Harris  ffowa)  163  N.  W. 

343. 
"Due  care."— Walker  v.  Holbrook  (Minn.)  153 

N.  W.  305. 
"Duress."— Dennis  t.  Harris  (Iowa)  163  N.  W. 

343 
"Emolument"— McCk>y  t.  Handlin  (S.  D.)  153 

N.  W.  361. 
"Exchange."— Bninsvold  ▼.   Medgorden   (Iowa) 

163  N.  W.  163. 
"Extreme    cruelty." — Cunningham    v.    Cunning- 
ham (Mich.)  163  N.  W.  8;  EUtedt  v.  Eistedt, 

Id.  676. 
"Fair  market  value."— John  Moodie  Dry  Goods 

Co.  T.  Gilnith  (S.  D.)  153  N.  W.  888. 
"Family." — Anderson  v.  Boyal  League  (Minn.) 

153  N.  W.  853. 
"Farm  laborer." — Heddan  v.  Walden  Farmers' 

Elevator  C*  (N.  D.)  163  N.  W.  1015. 
"Fees."— McCoy  v.  Handlin  (S.  D.)  153  N.  W. 
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"Forthwith."— Simmons  t.  National  live  Sto<& 

Ins.  Co.  (Mich.)  163  N.  W.  696. 
"General    depoedt."— Citixens'    State    Bank    •( 

Rugby  V.  Iverson  (N.  D.)  153  N.  W.  449. 
"Gift."— Innea  v.  Potter  (Minn.)  153  N.  W.  604. 
"Increase   of  salaiy."— McCoy  t.  Handlin   (S. 

D.)  153  N.  W.  88L 
"Indebtedness  to  the  company  against  the  pol- 
icy."—Rustin  V.  JBtna  Life  Ins.  Co.  of  Hart- 
ford. Conn.  (Neb.)  153  N.  W.  548. 
"Injuries  arising  out  of  and  in  the  course  of 

employment." — Spooner  v.  Detroit  Saturday 

Night  Co.  (Mich5  153  N.  W.  657. 
"Intoxicating    liquor."— HaUoran    t.    District 

Court  ct  Ivon  County  (Iowa)  168  N.  W. 

68. 
"Joint  wili"— Campbell  v.  Dunkelberger  (Iowa) 

153  N.  W.  66. 
"Judicial  power."— In  z«  Hunstiger  (Minn.)  163 

N.  W.  869. 
"Knowledge."— Funk  y.  Anchor  Fire  Ins.  Co. 

(Iowa)  153  N.  W.  104& 
"Leave."— Innes  v.  Potter  (Minn.)  163  N.  W, 

604. 
"Lewdness."— State  ▼.  Raybnm  (Iowa)  153  N. 

W.  69. 
"License."— Murphy  Liquor  C!o.  v.  Medbery  (S. 

D.)  153  N.  W.  654. 
"Mortgage."— Qogarn  v.  Connors  (Mich.)  153  N. 

W.  1068. 
"Motor  vehicle."— Terrill  v.  Virginia  Brewing 

Co.  (Minn.)  153  N.  W.  136. 
"Mutual     will." — Campbell     t.     Dunkelberger 

(Iowa)  153  N.  W.  as. 
"Necessaries."— Wick  v.  Beck  (Iowa.)  163  N.  W. 

836. 
"Notice."— Funk  v.  Anchor  Fire  Ins.  Co.  (Iowa) 

153  N.  W.  1048;    Simonson  v.  Monson  (S. 

D.)  153  N.  W.  1020. 
"ObUgation."— Sherman  t.  Harris  (S.  D.)  163 

N.  W.  925. 
"Or."— American   Fidelity  Co.  v.   R.  L.   Gins- 
burg  Sons'  Co.  (Mich.)  153  N.  W.  709. 
"Otherwise." — American   Fidelity  Co.  v.  R.   L. 

Ginsburg  Sons'  Co.  (Mich.)  153  N.  W.  709. 
"Part     performance." — Trebesch     v.     Trebesch 

(Minn.)  153  N.  W.  764. 
"Pay."— McCoy  v.  Handlin  (8.  D.)  163  N.  W. 

361. 
"Perquisite."- McCoy   v.   Handlin   (S.  D.)   153 

N.  W.  361. 
"Premium."— Noem  v.  Equitable  Life  Ins.  Co. 

of  Iowa  (S.  D.)  153  N.  W.  652. 
"Proceeding."— Cleveland,  C,  C.  ft  St.  L.  Ry. 

Co.  V.  Berrien  Circuit  Judge  (i^cb.)  163  N. 

W.  7M. 
•'Proceeding  in  rem."— Fiteer  v.   Alger,  Smith 

&  Co.  (Minn.)  153  N.  W.  997. 
"Prostitution."- State  v.  Baybum   (Iowa)  15^ 

N.  W.  69. 
"Proviso."— Clearwater  Tp.  t.  Board  of  Sup'rs 

of  Kalkaska  County  (Mich.)  163  N.  W.  ffi4. 
"Public  corporation." — Detri)it  Museum  of  ail 

T.  Bigel  (Mich.)  153  N.  W.  700. 
"Real  estate."— Cessna  v.  Otho  Development  & 

Power  Co.  (S.  D.)  153  N.  W.  380. 
"Res  gesta."— Rogers  t.  Saginaw-Bay  City  By. 

Co.  (Mich.)  153  N.  W.  784. 
"Residence."— State  v.  Probate  Court  of  Aitkin 

C^i-nty  (Minn.)  153  N.  W.  620. 
"Resident  population."- State  t.  Village  of  Is- 
land Lake  (Minn.)  153  N.  W.  267. 


"Retrospective  law."— Clearwater  Tp.  v.  Board 

of  Sup'rs  of  Kalkaska  County  (Mich.)  163 

N.  W.  824. 
"Salary."-McCoy  t.   Handlin   (S.  D.)   163  N. 

W.  361. 
"Sale."— Bmnsvold   T.   Medgorden    (Iowa)   168 

N.  W.  163. 
"Second  delivery."— Thomhill  v.  Olson  (N.  D.) 

153  N.  W.  442. 
"Sell."— J.    I.    Case   Threshing   Mach.    Co.    t. 

Loomis  (N.  D.)  153  N.  W.  479. 
"Special  election."— Whorton  v.  Bager  (S.  D.) 

153  N.  W.  961. 
'"State   court."— Brown   t.   Smallwood    (Minn.) 

153  N   W  953 
"State  office.""— Murtha  t.  Undsay  (Mich.)  153 

N.  W.  245. 
"Subrogation."— 'Northwestern  Mut   Savings  & 

Loan  Aas'n  v.  White  (N.  D.)  153  N.  W.  972. 
"Thing  in  action." — Sherman  v.  Harris  (S.  D.) 

153  N.  \V.  925. 
'TTime  to  plead."— Markey  t.  Chicago,  M.  &  St 

P.  Ry.  Co.  (Iowa)  153  N.  W.  lOK. 
"Trading  partnership."— First  Nat  Bank  of  St 

Paul  v.  Webster  (Minn.)  153  N.  W.  736. 
"Trespasser."- Whitman  v.  Chicago  Great  West" 

em  Ry.  Co.  (Iowa)  153  N.  W.  1023. 
"Two-thirds  of   the  house." — State  v.  Wagner 

(Minn.)  153  N.  W.  749. 
"Voluntary  sale,  transfer  or  assignment" — Sy- 

mons  Bros.  &  Co.  t.  Brink  (Mich.)  163  N. 

W   359 
"Vote."— Brown  ▼.  Smallwood  (Minn.)  153  N. 

W  953 
"Wages."-^McCoy  t.   Handlin   (S.  D.)  153  N. 

W.  361. 
"Whole  regulation."— Wells  v.   Boone  County 

(Iowa)  153  N.  W.  220. 

WORK  AND  LABOR. 

See  Mechanics'  Liens. 

iS=>28  (Neb.)  Evidence,  in  an  action  against  a 
city  by  one  who,  while  receiving  salary  as  mar- 
shal, i)erformed  services  in  connection  with  a 
smallpox  epidemic,  held  not  to  clearly  show 
that  he  was  entitled  to  a  verdict  for  more  than 
$1  for  use  of  his  horse  and  buKgy.— Malcolm 
V.  City  of  Lexington,  153  N.  W.  501. 
S=930  (Minn.)  An  instruction  on  the  implied 
promise  to  pay  for  services  rendered  held  not 
erroneous  as  excluding  the  expectation  of  the 
one  for  whom  they  were  rendered  to  pay  there- 
Fnr.— Sullivan  Lumber  Co.  v.  Thorn,  163  N.  W. 
616. 

WORKMEN'S  COMPENSATION  ACTS. 

See  Attorney  and  Client,  4s»62 ;  Constitutional 
Law,  «=>46,  80,  89,  106,  206,  245;  Mas- 
ter and  Servant,  <S=>i6%,  87%,  250% ;  Par- 
ent and  ChUd,  <3='7;  States,  «=>119;  SUt- 
ntes,  «=>114. 

WRITS. 

See  Attachment ;  Certiorari ;  Execution ;  Ha- 
beas Corpus;  Injunction;  Mandamus;  Pro- 
cess ;    Replevin. 

WRONGFUL  ATTACHMENT. 

See  Attachment,  ^=»367. 
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